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■ PUBLISHEBS’ PBEFACE. 

The new series of law reports commenced in 1936, the All England Law Reports Annotated, 
continues to supply the profession with a number of valuable decisions not reported in any 
other series. These are digested in this Supplement of the ‘‘ English and Empire Digest 
and provide precedents for various points not otherwise covered by authority. 

The Spanish civil war has given rise to a number of interesting cases, in the course of 
which consideration has been given to the meaning of “ blockade in a charterparty 
[Spanish OovL v. North of England S.S, Co,, Shipping, No. 4938a) ; to the right of seamen 
to decline a voyage exposing them to risk of capture [Robson v. Sykes, Shipping, No. 892a) ; 
and to the position arising in case of requisition by both de facto and de jure Governments 
[The Arantzazu Mendi, Admiralty, No illf). 

Cases arising out of claims for damages for loss of expectation of life continue to occupy 
the attention of the courts (see title Negligence), particularly with reference to this over- 
lapping of damages occasioned by claims under the Law Reform (Miscellaneous Provisions) 
Act and the Fatal Accidents Act. 

The Matrimonial Causes Act, 1937 has resulted, as was to be expected, in a number of 
new decisions on questions relating to desertion and upon the new principal of divorce for 
insanity. The latter will be found collected at page 33 of the title Husband & Wife. 
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My. & Cr. ... ... Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 ... 

My. & K. ... ... Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 

N. A. C. ... ... ... Native Appeal Cases . ... 

N. A S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... 

N. B. Eq. Rep. ... ... New BruixS wick Equity Reports ... 

N. B. R. ... ... New Brunswick Reports ... 

N. B. R. (Alb) ... ... New Brunswick Reports (Allen) ... 

N. B. R. (Ber.) ... ... New Brunswick Reports (Berton) 

N. B. R. (Carl.) ... New^ Bmnswick RepoiiAn (Carleton) 

N. B. R. (Chip.) ... New Brunswick Reports (Chipman) 

N, B. R. (Han.) ... New Brunswick Reports (Hannay) 

N. B. R. (Kerr) ... New Brunswick Reports (Kerr) ... 

N. B. R. (P. & B.) ... New Brunswick Reports (Pugsloy and Burbidge) 

N. B. R. (P. & T.) ... New Brunswick Reports (Pugsley and Trueman) 

N. B. R. (Pug.) ... New Brnnswick Reports (Pugsley) 

N. B. R. (Tru.) ... New Brunswick Reports (Trueman) 

N. I. (preceded by date) Northern Ireland Law Reports, 192 5 — (current)(e.g., [1925] N. I.) 

N. L. R. ... ... ... Natal Law Reports 

N. i*. D ... South African Law Reports, Natal Provincial Division 

N. S. R. ... ... ... Nova Scotia Reports 

N. S. R. (Coch.) ... Nova Scotia Reports (Cochran) ... 

N. S. R. (G. & O ) ... Nova Scotia Reports (Geldert and Oxley) 

N. S. R. (G. & R.) ... Nova Scotia Reports (Geldert and Russell) 

N. 8. R. (James) ... Nova Scotia Reports (James) ... ... ... 

N. S. R. (Old.) ... ... Nova Scotia Reports (Oldrights) ... 

N. S. R. (R. C.) ... Nova Scotia Reports (Russill and Chesley) 

N. S. R. (R. & G.) ... Nova Scotia Reports (Russell and Geldert) 

N. S. R. (Thom.) ... Nova Scotia Reports (Thomson) ... 

N. S. W. Adm. or Ad. ... New South Wales Reports, Admiralty ... 

N. S. W. B. ... ... New South Wales Ref»orts, Bankruptcy 

N. S. W. Bkpty. Cas. ... New South Wales Bankruptcy Cases 

N. S. W. Eq. ... ... New South Wales Reports, Equity ... ... 

N. 8. W. Ind. Arbtn. Cos. New South Wales Industrial Arbitration Cases 

N. S. W. L. R. ... ... New South Wales Law Reports 

N. S. W. Land App. Cts. New South Wales Land Appeal Courts 

N. S. W. S. C. R. (Eq.) New South Wales Supreme Court Reports (Equity) ... 

N. S. W. S. C. R. (L.) ... New South Wales Supreme Court Reports (Law) 

N. S. W. S. C. R. N. S. New South Wales Supreme Court Reports, New Series 

N. S. W. W. N. ... New South Wales Weekly Notes ... 

N. W. ... ... ... North-Western Provinces High Court Reports ... 

N. W. T. R, ... ... North-West Territories Reports ... 

N. Z. Jur. ... ... New JSealand Jurist 

N. Z. Jut. Mining Law New Zealand Jurist Mining Law ... 
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jntvi Reports ^cluded in this Work and their Abbreviations. 

N. Z. Jur. N. 8. ... ... New Zealand Jurist, New Series N.Z. 

N. Z. L. J. ... ... New Zealand Law Journal ... ... ... ... N.Z. 

N. Z. L. B. New Zealand Law Reports, 1888— (current) N.Z. 

N. Z. L. R. O. A. ... New Zealand Law Reports, Ootirt of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nels. ... ... ... Nelson’s Reports, Chancery, 1 voL, 1025 — 1693 ... ... Eng. 

Nev. &, M. K. B. ... Nevile and Manning's Reports, King’s Bench, 0 vols., 1832 — 1830 Eng. 

Nev. & M. M. G. ... Nevile and Manning’s Magistrates’ Oases, 8 vols., 1832 — 1836 Eng. 

Nev. & P. K. B. ... Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nev. & P. M. 0. ... Nevile and Perry’s Magistrates’ Oase^l vol., 1886 — 1837 ... Eng. 

New Mag. Gas. ... New Magistrates’ Gases (Bittleston, Wise and Parnell), 5 vols., 

1844—1860 Eng. 

New Pract. Gas. ... New Practice Gases (Bittleston and others), 3 vols., 1844 — 1848 Eng. 

New Rep. New Reports, 6 vols., 1802 — 1866 Eng. 

New Sess. Gas. ... ... New Sessions Magistrates’ Gases (Garrow, Hamerton, AUen, 

etc.), 4 vols., 1844—1861 ... Eng. 

Ndd. L. R. ... ... Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan ... ... ... Nolan’s Magistrates’ Gases, 1 vol., 1791 — 1798 ... ... ... Eng. 

Notes of Gases ... ... Notes of Gases in the Ecclesiastical cuid Maritime Courts, 7 vols., 

1841—1860 Eng. 

Noy Noy’s Reports, King’s Bench, fol., 1 vol., 1668 — 1649 ... Eng. 

O. B. & F. ... ... Ollivier Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

O. B. 8. P. ... ... Old Bailey Session Papers ... ... ... ... ... Eng. 

O. Bridg. ... ... Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 

1666 Eng. 

O. F. S. ... ... Reports of the High Court, of the Orange Free State, 1879 — 1883 S. Af. 

O. L. R. ... ... Ontario Law Reports ... ... ... ... ... ... Can. 

O’M. & H. ... ... O’Malley and Hardcastle’s Election Gases, 1869 — (current) ... Eng. 

O. P. D. ... ... South African Law Reports,Orange Free State Provincial Division S. Af. 

O. R. ... ... ... Ontario Reports ... ... ... ... ... ... Can. 

O. R. (preceded by date) Ontario Reports, since 1931 {e.g, [1931] O. R.) Can. 

O. B. ... ... ... Official Reports of the South African Republic, 1894—1899 ... B. Af. 

O. R. G. ... ... ... Repojts of the High Court of the Orange River Colony ... - 6. Af. 

O. S. ... ... ... Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

O. W. N. ... ... Ontario Weekly Notes ... ... ... ... ... ... Can. 

O. W. R. ... ... Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Old. ... ... ... Nova Scotia Reports (Oldrights) ... ... ... ... ... Can. 

Ont. Dig. ... ... Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen ... ... ... Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1667—1614 Eng. 

P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.gr., 11891] P.) Eng. 

P. & B. ... ... ... New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

P. & T. ... ... ... New Brunswick Law R^orts (Pugsley and Trueman)... ... Can. 

P. Gas. ... ... ... Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 » ... ... ... ... Eng. & Col. 

P, D. ... ... ... Law Reports, Probate, Divorce, and Admiralty Division, 16 

vols., 1875—1890 Eng. 

P. E. I. ... ... ... Prince Edward Island Reports ... ... ... ... ... Can. 

P. B, ... ... ... Ontario Practice ... ... ... ... ... ... ... Can. 

P. Wms. ... ... Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1695—1735 Eng. 

Palm. ... ... ... Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Park. ... ... ... Parker’s Reports, Exchequer, fol., 1 vol., 1748 — 1707 ; App. 

1678—1717 Eng. 

Pat. App. ... ... Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Pater. App. ... ... Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake ... ... ... Peake’s Reports, Nisf^Prius, 1 vol., 1790 — 1794 ... ... Eng. 

Peake, Add. Gas. ... Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... Eng. 

Peck. ... ... ... Peckwell’s Election Cases, 2 vols,, 1803 — 1806 ... ... ... Eng. 

Pelham ... ... ... Pelham (S. A.) Reports ... ... ... ... ... ... Aus. 

Per. & Dav. ... ... Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 Eng. 

Per. Sc Kn Perry and Knapp’s Election Cases, 1 vol., 1883 * Eng. 

Per. C. S. Perrault’s Counseil Superieur Can. 

Per. P Perrault’s Pr4vo8t4 de Quebec, 1720 — 1756 Gan. 

Ph. ... ... ... Phillips* Reports, Chancery, 2 vols., 1841 — 1849 ... ... Eng. 

Phil. El. Gas. ... ... Philipps’ Election Gases, 1 vol., 1780 ... ... ... ... Eng. 

Phillim ... J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Phillim. Eccl. Jud. ... Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 Eng. 

Phip Phipson’s Digest of Natal Reports, 1858 — 1859 8. Af. 

Pig. & R. Pigott and Bodwell’s Registration Gases, 1 vol., 1843 — 1845 ... Eng. 

Pitc Pitcairn’s Crindnal Trials (Scotland), 8 vols., 1488 — 1624 ... Scot. 

Plowd. ... ... ... Plowden’s Reports, fol., 2 vols., 1550 — 1680, and Plowden’s 

Queries, Vol. I. ... ... ... ... ... ... ... Eng. 

Poll Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 — 1682 ... Eng. 

Poph. ... ... ... Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 ... Eng. 

Pow. R. Sc D. ... ... Power, Rodwell, and Dew’s Election Gases, 2 vqIb., 1848 — 1856 Eng. 
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Pratt 
Free. Ch. 
Price 
Price 
Pug. 

Py. R. .. 


Pratt’s Supplement to Bott’s Poor Laws, 1833 
Precedents in Cliancery, foL, 1 vol., 1089 — 1722 
Price’s Reports, Exchequer, 13 vpls., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 


Q. B 

Q. B. (preceded by date) 

Q. B. D. 

Q. J. P 

Q. L. J 

Q. L. R. ... 

Q. L. R. (Beor) 

Q. P. R * 

Q. R. (Vol.)K. B. or Q. B. 

Q. R. (Vol.) 8. C. 

Q. B. C. R 

Q. S. R 

Q. W. N. 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols.> 1841—1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 (e.gr., [1891] 
1 Q.*B.) 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 

Quebec Law Reports 

Queensland Law Reports by Beor, 187(5 — 1878 

Quebec Practice Reports ... 

Rapports Judiciaires de Quc^becj Cour du Banc dii Roi, 1892 — 
(current) ... 

Rapports Judiciaires de Quebec, Cour Supdrieuro, 1892 — 
(current) ... 

Queensland Supremo Court Reports, 5 vols., 18(50 — 1881 

Queensland State Reports, 0 vols., 1902 — 190(5... 

Weekly Notes, Queensland 


R. 

R. 


R. (Ct. of Sess.)... 

R.' A. C 

R. & C 

R. & G 

R. C 

R. do J 

R. de L 

R. E. 1) 

R. E. D 

R. J. R. Q. 

R. L. N. S. 

R. L. O. 8. 

R. P. C. ... 

R. R 

Hast. 

Rayn. 

Real Prop. Cas. 
Rep. Ch. 

Rep. in C. of A. ... 
Res. & Eq. Jud. 
Reserv. Cas. 

Rick. & M. 

Rick. & 8. 

Ridg. L. & S. ... 

Eidg. Pari. Rep. 

Ridg. temp. H. ... 

Ritch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. ... 

Robert. App. 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom 

Roscoe’s B. 0. ... 
Rose 

Ross, L. C. 

Rowe 
Bui. Cas. 

Russ. 

Russ. & H. 


The Reports, 15 vols., 1893—1895 

Roscoe’s Rej)ort8 of the Supreme Court of tlie Capo ol Good 

Hope, 1861—18(57, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldei’t) 

La Revue Oitique de Legislation et de Jurisprudence d(‘ ( 'anada 
Revue de Jurisprudence* ... 

Revue de Legislation et de Jurisprudence, 3 vols., 1815—1818 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Eqvnty Decisions (Russell) 

Quebec Revised Reports ... 

Revue Legale, New S<n'ies, 1895 — (current) 

Revue Legale, Old Seriee, 21 vols., 1869 — 1892... 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 
Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575—1782 
Real Property Oases, 2 vols., 1843 — 1847 
Reports m Chancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885— 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1804 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 - - 

1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — ■ 

179(5 

Ridgeway’s Reports temp. Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Ciises, 1 vol., 

1849—1851 ... * 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
RoUe’s Abridgment of the Common Law, fol., 2 vols. ... 

RoUe’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
Romilly’s Notes of Cases, 1 part, 1767 — 1787 ... 

Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 8 vols. ... ... ... ... ...♦ 

Rowe’s Reports (England and Ireland), 1 voL, 1798 — 1823 ... 
Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 6 vols., 1824 — 1829 

Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
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Eng, 

Can. 

Can. 

Can. 


Eng. 

Eng. 
Eng. 
A us. 
Aua. 
Can. 
Aua. 
Can. 


Can. 


Can. 

Aus. 

Aus, 

Aus. 

Eng. 

S. Af. 

Scot, 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

(Vui. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

PJng. 

Eng. 


Eng. 

Kng. 

Eng. 

Eng. 
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xxviii Ebports included m this Work: and their Abbreviations, 


Hubs. & Ry Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 Eng. 

Rus. E. R. RusseU’s Election Reports Can. 

Ry. & Can. Cas. ... Railway and Canal Cases, 7 vols., 1835 — 1854 Eng. 

Ry. & Can. Tr. Cas. ... Railway and Canal TraflQo Cases, L865 — (current) Eng. 

Ry. & M. Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... Eng. 

Ryde dc K. Rat. App. ... Ryde and Konstam’s ]^ports of Rating Appeals, 1 vol., 1894 — 

1904 ... ... ... ... ... ... ... Eng. 

Ryde, Rat. App. ... Ryde’s Rating Appeals, 3 vols., 1871- 1893 Eng. 


6 . 

S. A. L. J 

S. A. L. R. 

S. A. L. R 

S. A. R 

S. A. S. R 

S. 0 

S. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) ^ 

S. C. R 

S. L. T 

S. Q. R. ... 

S. R 

S. R. C 

S. R. N. 8. W. ... 

S. R. Q 

S. V. A. R. 

8. W. A 

Saint 

Salk 

Sask. L. R. 

Sau. & Sc. 

Saund. ... 

8aund. & A. 

Saund. & B. 

Saund. C. 

Saund. ^ M. 


Sav 

Say 

Sc. Jur.^ 

Sc. L. R. 

Sc. R. R. 

Sch. & Lef. 

Scott 

Scott, N. R. 

Sea. & Sm. 

Sel. Cas. Ch. 

Selwyn’s N. P. ... 
Sess. Cas. K. B. 
Sett. & Rem. 

6h. (Ct. of Sess.) 

Bh. & Hacl. 

Bli. Dig. 

Sh. Just. 

Sh. Sc. App. 

Sh. TeindCt. ... 
Shep. Touch. 

Show 

Show. Pari. Cas. 
Bid. 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal ... ..f 

South Australian Law Reports ... 

South African Law RepoHs 

Reports of the High Court of the South African Republic, 1881 

—1892 

South Australian State Reports, since 1921 (e.g., [1921] 

S. A. S. R.) 

Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1900 (e.jjr., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(e.gr„ [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Gotland), since 1906 (e.gr., [1906] S. 0. 

(J.)) 

Canada, Supreme Court Reports 

Scots Law Times, 1893 (current) ... 

Queensland State Report 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 

Quee nsland Repo^, Supreme Court 

Stuax't’s Vice- Admiralty Reports 

South-West Africa Law Reports ... 

Saint’s Digeist of Registration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Reports, Bang’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Reports ... ... 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 

—1840 

Saunders’s Reports, King’s Bench, 2 vols., 1600 — 1072 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1906 — (current) 
Saunders and Cole’s Reports, Bail CJourt, 2 vols., 1846--1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vob., 

1862—1858 

Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1761 — 1760 

Scottish Jurist, 46 vols., 1829 — 1873 

Scottish Law Reporter, 61 vols., 1865^ — 1924 ... 

Scots Revised Reports 

SchoaJes and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1869 — 

1800 

Select Cases in Chancery, fol., 1 vol., 1686 — 1098 (Pt. III. of 
Cas. in Ch.) 

Selva’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 

Cases adjudged in K. B. concerning Settlements & RemovalSi 

1 vol., 1685—1727 

Shaw, Court of Session Cases (Scotland), Ist series, 16 vols., 
1821—1838 


Shaw and Maclean’s Scotch AppeeJs, House of Lords, 3 vols., 
1836—1838 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726 — 1868 


P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lor^, 2 - vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 


• Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, Emg’a Bench, 2 vols., 1678 — 1695 ... 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699... 


Siderdn’s Reports, King’s Bench, Common Pleas and Bxohe<pier, 
tol., 2 vols., 1667—1670 ••• «.* ... ••• 


S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 

Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 

Ip. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Ip. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Einf. 

Scot. 

Soot. 

Scot. 

Soot 

Soot. 

Scot 

Bug. 

Eng. 

Ez^ 
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Sim Simons’ Reports, Chancery, 17 vols., 1826 — 1852 Eng. 

Sim. St. Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... Eng. 

Sim. N. S. Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... Eng. 

Skinr Skinner’s Reports, King’s Bench, fol.t 1 vol., 1681 — 1097 ... Eng. 

Sm. & Bat Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1825 Ir. 

Sm. &; G. Smale and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... Eng. 

Smith, K. B J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 ... Eng. 

Smith, L. C Smith’s Leading Oases, 2 vols Eng. 

Smith, Reg. Cas. .... C. L. Smith’s Registration Cases, 1895 — (current) Eng. 

Smythe Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 Ir. 

Sol. Jo Solicitors’ Journal, 1866 — (current) Eng. 

Spence Spence’s Equitable Jurisdiction of the Court of Chancery ... Eng. 

Spinks Spinks* Prize Court Cases, 2 parts, 1854 — 1856 Eng. 

St. R. Qd. (preceded by 

date) Queensland State Reports, since 1902 (e.gr., [1902] St. R. Qd.) Aus. 

Stair Rep. Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1661—1681 Scot. 

Stark. ... Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 Eng. 

State Tr. State Trials, 34 vols., 1163 — 1820 Eng. 

State Tr. N. S. ... State Trials, New Series, 8 vols., 1820 — 1858 ... Eng. 

Stewart Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 ... Can, 

Stockton... Stockton’s Vice-Admiralty Report and Digest Can. 

Story ... ... ... Story’s Commentaries on Equity Jurisprudence ... ... I^og. 

Stra Strange’s Reports, 2 vols., 1716—1747 ... Eng, 

Stu. M. & P Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 

1863 Scot. 

Stuart ... ... ... Sessions Cases (Stuart) ... ... ... ... ... ... Scot. 

Stuart, Adm-. ... ... Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — 1850 ... Can. 

Stuart, Adm. N. S. ... Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 Can. 

Stuart, K, B. ... ... Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

1810—1835 Can. 

Sty. Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1666 ... Eng. 

Sw. Swabey’s Report, Admiralty, 1 vol., 1865—1859 Eng. 

Sw. & Tr, ... ... Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1868—1865 Eng. 

Swan Swanston's Re|/orte, Chancery, 3 vote., 1818 — 1821 Eng. 

Swin Swinton’s Justiciaiv Reports (Scotland), 2 vote., 1835 — 1841... Scot. 

Syme Syme’s Justiciary Reports (Scotland), 1 voL, 1820 — 1829 ... Scot. 
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A.-G. • 




for 

Attorney-General, 

Act. 

* 




Acticngesellschaft, 

Add. . 

• 



f> 

Additional. 

Admlty. 




99 

Admiralty. 

Affd. . 

• 



99 

Affirmed. 

Affg. . 




99 

Affinning. 

Akt. 




99 

Aktiengesellschaft ; Aktiebolaget ; Aktleselskabet 

Alta* • • 




99 

Alberta. 

Anon. . 




99 

Anonymous. 

Apld. 




99 

Applied. 

Appet. . 




99 

Aj)plicant. 

Appln. . 




99 

Application. 

Appln. . 




99 

Application to Register a Trade Mark. 

Applt. . 




99 

Appellant. 

Apprvd. 

• 


« 

99 

Approved. 

Arbn. • 

♦ 


• 


Arbitration. 

Archbp. 

• 


• 


Archbishop. 

Art, 




$9 

Article. 

As 8. Tax Case 



* 

99 

Asse.«sod Tax Case. 

Assce. . 

• 



99 

Assurance. 

Assocn. 




99 

Association. 

B. C. . 




99 

Borough Council. 

B. C. • 

• 



99 

British Columbia. 

Bkpey. • 

• 



99 

Bankruptcy. 

Bkpt. . 

« 



99 

Bankrupt, 

Bldg. Soc. 



• 

99 

Building Society. 

Bp. 



% 

99 

Bishop. 

C. A. . 



• 

99 

Court of Appeal. 

C. & S. L. Ky. Co. 

m 



99 

City & South london Railway Co. 

C. C. A. 




99 

Court of Criminal Appeal. 

C. C. R. 

• 


• 

99 

County Court Rules. 

C. C. R. 

• 



99 

Court of Crown Cases Reserved. 

C. L. P. Act. . 

• 



99 

Common Law Procedure Act. 

C. L. Ry. Co. 

• 



99 

Central London Railway Co. 

C. 0, R. 

• 



99 

Crown Office Rules. 

C. S. U. C. • 

• 



99 

Consolidated Statutes of Upper Canada. 

Ca. sa. . 

• 



99 

Cajnaa ad satis faciendum. 

Cale. Ry. Co. 



• 

99 

Caledonian Railway Oo. 

Ch. 

• 



99 

Chancery. 

Ch. Div. 

« 


• 

>9 

Chancery Division. 

Co. 

• 



99 

Company. 

Co-op. Assocn. 

m 



99 

Co-operative Supply Association 

Comrs. . 

• 



99 

Commissioners. 

Consd. . 

• 



99 

Considered. 

Corpn. . 

0 



99 

('orporation. 

Qt* 

• 



99 

C/Ourt. 

Ct. of Ch. 

• 



99 

Court of Chancery, 

C^. of Eq. 



• 

*9 

Court of Equity. 

Ct. of R 

« 


• 

99 

Court of Review. 

D. C. . 



• 

99 

Divisional Court. 

Dbtd. . 



• 

99 

Doubted. 



xxtiv 


Abbreviations, 


Deft. » 
Distd. 4 
Div. Ot. 


for Defendant. 

„ Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ot. 

Ex. Ch. 

Ex p, 

Exch. 

Exor. 
Exorship. 
Expid. . 
Extd. . 
Extrix. . 


„ Ecclesiastical Commissioners. 
,, Ecclesiastical Court. 

„ Exchequer Chamber. 

„ Ex parte. 

„ Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

„ Extended. 

„ Executrix. 


Fi. fa. 

FoUd. 


„ Fieri facias. 
„ Followed. 


G. & S. W. By. Co. 

G. C. By. Co. 

G. E. By. Co. 

G. N. of Scotland By. Co 
G. N. Picc. &> Brompton By. Co 
G. N. By. Co. 

G. S. ifc W. By. Co. of Ireland 
G. W. By. Co. 


Govt. 

G rdns. . 


„ Glasgow & South Western Bailway Co. 

„ Great Central Bailway Co. 

,, Great Eastern Bail way Co. 

„ Great North of Scotland Bailway Co. 

,, Great Northern, Piccadilly & Brompton Railway Co. 
,, Great Northern Railway Co. 

„ Great Southern & Western Railway Co. of Ireland. 
,, Great Western Railway Co. 

„ Government. 

„ Guardians or Guardians of the Poor. 


H. C. of A. 
II. L. . 


„ High Court of Australia. 
„ House of Lords. 


I. B. Comrs. 
Insce. 


„ Inland Revenue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


„ Justices. 

,, Judicature Act. 


K. B. Div. 


,, King’s Bench Division. 


Ij. & B. By. Co. 

I.. & N. E. By. Co. 

L. & N. W, By. Co. 
L. & S. W. By. Co. 

L. A Y. By. Co. 

L. B. . 

T.. B. & 8. C. By. Co. 
L. C. 

I.. C. & D. By. Co. 

L. C. C. 

L. Elec. By. Co. 

Jj. G. Board . 

L.J. 

L.JJ. . 

L. M. v'i: S. By. Co. 

L. T. A 8. By. Co. . 


„ London &; Brighton* Railway Co. 

„ Ijondon A North Eastern Railway Co. 

„ tx>ndon & North Western Railway Co. 

,, London & South Western Railway Co. 

„ Lancashire &; Yorkshire Railway Co. 

,, IjQcal Board. 

„ I^ndon, Brighton & South Coast Railway Co. 
„ lord Chancellor. 

„ London, Chatham & Dover Railway Co. 

„ London County Council. 

„ London Electric Railway Co. 

„ Local Government Board. 

„ Tjord Justice. 

,, Ix)rds Justices, 

„ London, Midland & Scottish Railway Co. 

„ London, Tilbury &, Southend Railway Co. 


M. 8. Act 

M. 8. & L. By. Co. 

Mags. 

Man. 

Mentd. . 

Met. Dist. By. Co. . 
Mot. By. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 

Mtge. 

M 1 gee. . 

Mtgor. . 


„ Merchant Shipping Act. 

„ Manchester, Sheffield & Lincolnshire Railway Co, 
„ Magistrates. 

,, Manitoba. 

„ Mentioned. 

Metropolitan District Railway Co. ^ 

„ Metropolitan Railway Co. 

„ Midland Great Western Railway Co* 

„ Midland Railway Co, 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. By. Co. 
N. E. By. Co. 
N. F. . 

N. P . 


„ New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co* 
„ Not Followed. 

„ Nisi Prius. 
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N. S 

• for Nova Scotia, 

N, W. P. 

• >» 

North-West Provinces. 

N. W, T. 

• »> 

North-West Territories. 

Onfc. . • • • 

• »> 

Ontario. 

Ord 

• *» 

Order. 

Overd* . . • • 

• »» 

Overruled. 

P. C 

• 99 

Privy Council. 

P. E. I 

• »» 

Prince Edward Island. 

Petn, • . , • 

• 99 

Petition or Election Petition, 

Pltf 

• 99 

Plaintiff. 

Q. B. Div. . 

• 99 

Queen’s Bench Division. 

Qu^ • • • • 

• 99 

Qucere* 

Quo. . . . 

• 99 

Quebec. 

R. C 

• 99 

Rural Council. 

R. D. C. 

* 99 

Rural District Council, 

R. S. A. . . . 

• 99 

Rural Sanitary Authority. 

R. 8. C. ... 

• 99 

Revised Statutes of Canada. 

R. S. 0. 

• 99 

Rules of the Supremo Court, 1883. 

Refd 

• 9) 

Referred. 

Regn. of Trade Mk. 

• 99 

Registration of Trade Mark. 

Regr. of Trade Mks. 

♦ 99 

Registrar of Trade Marks. 

Resp. .... 

• 99 

Respondent. 

Restg. .... 

• 99 

Restoring. 

Revsd. . . « • 

• 99 

Reversed. 

Revsg. • • % • 

• 99 

Reversing. 

Ry. Co. 

• 99 

Rail. Co. or Railway Co. 

S. C 

* 99 

Same Case. 

8. C. (name of colony following) „ 

Supreme Court of a Colony. 

S. E 

• 99 

Settled Estates. 

S. E. & C. By. Co. . 

* 99 

South Eastern & Chatham Railway ' 

S, E. Ry. Co. 

• 99 

South Eastern Railway Go. 

S. P 

• 99 

Same Point. 

8*8. » . « . 

• 

Steamship. 

8aiSk. .... 

• 99 

Saskatchewan. 

Sched. • • « • 

• 99 

Sched'clo. 

iS'C'i'. jo* • m . « 

» 99 

Scire facias. 

Sect- . . 

• 99 

Section. 

Set. Land Act 

* 99 

Settled Land Act. 

Sottlmfci. o . • 

• 99 

Settlement, 

Soc, .... 

• 99 

Society. 

8oc. Anon, 

• i9 

Soci6te Anonyme, etc. 

Solr. .... 

• 99 

Solicitor. 

Trade Mk. 

• 99 

Trade Mark. 

Tram. Co. 

• 99 

Tramways Company. 

U. 0 

• 99 

Urban Council. 

U. T). 0. 

• 99 

Urbaii District Council. 

U. S. A. ... 

• 99 

United States of America. 

Union Assmt. Com- 

• >9 

Union Assessment Committee, 

Urban S. A. . 

• >» 

Urban Sanitary Authority. 

V.-C 

99 

V ice^Chari cellor. 

Workmen’s Comp. Act • 

• 99 

Workmen’s Compensation Act, 

Y. T. . • • • 

• 99 

Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOIATINO OASES. 


The difTerent expressions used to describe the effect of the annotating cases have the 
following meanings, and the classili cation of the annotathig cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Keferred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows ; — 

“ Applied ” (Apid.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
cose are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expresviion is used where the earlier case us not neces* 
sarily doubted, but where some essential difference (either on the facl>s or in law) 
between it and the annotated case is pomG»?d out. 

** Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Exi‘LAINED ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” supra. 

** Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Followed ” (N.F,). — Compare “ Followed,” supra, to which it is the adverse. 

OvEERUi.ED ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to bo wrong. 

“ Referred ” (Rcfd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there Is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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ACTION. 

Part I. — Definitions. 


I, Before this case add : — 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 225. 

10. Add, Annotation : — Consd. De La Rue v. 
Hernu, Peron & Stockwell, Ltd., [1930] 2 
K. B. 164. 

After this case add : — 

.] — See Husband & Wife, No. 2291a, post. 

II. Add. Citation: — on appeal, sub nom. Royal 
Agricultural Hall Co. v. Islington Assess- 
ment Committee, [1918] A. C. 525, H. L. 
Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 

18. Add. Annotation : — Refd. Donnerley v. Prest- 
wick U. D. C., [193 ] 1 K. B. 334. 

18a. Appeal from Divisional Court — On case stated 
by quarter sessions — Derating appeal.] — By 

Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 225, an action is defined 
as a civil proceeding begun by writ, “ or in 
such other manner as may be prescribed by 
rules of Court.” By R. S. C., Ord. 58, r. 15, 
an appeal from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 da/.s rafter 
perfecting : — Held : as an appeal from the 
decision of a Div. Ct., on a case stated by 
quarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is not an 
” action ” as above defined, the time for 
bringing the appeal is limited to 14 days. — 
Boti^omley V. West Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v. West Derby Assessment Com- 
MiT'PEE, Bottomley v. Mersey Docks 
Harbour Board, Bottomley v. Liverpool 
Grain Storage & Transit Co., Ltd., 
[1932] 1 K. B. 40; 101 L, J. K. B. 8; 
145 L. T. 692 ; 95 J. P. 186 ; 47 T. L. R. 468 ; 
29 L. G. R. 676 ; (1926-31), 2 B. R. A. 846, 

C. A. ; on appeal from S. C. sub nom. West 
Derby Revenue Officer v. Liverpool 
Grain Storage & Transit Co., I^td., 
Mersey Docks & Harbour Board v. West 
Derby Revtsnue Officer, West Derby 
Revenue Officer v. Mersey Docks & 
Harbour Board (1931), 47 T. L. R. 237, 

D. C. 

Annotatiem : — Folld. Wilkinson (Taunton Revenue Officer) 
V. Sibley & Donovan (1931), 101 L. J. K. B, 20. 

18b. .] — The appeal began with a 

preliminary objection by counsel for resps. 
that the appei was out of time, because 
fourteen days’ notice had not been given. 
In the Mersey Docks cases (No. 18a, ante) 
that we have just concluded, we unfortunately 
spent two or three hours in consideri^ 
whether the time was fourteen days or six 
weeks. The reasons for our decision will 


appear when at some later time wo give the 
considered judgment in the Mersey Docks 
case, but I have the authority of my brothers 
for stating that at present, for reasons wliich 
w'ill appear in the Mersey Docks judgment, 
the majority of the ct. is of opinion that the 
time, is fourteen days (Scrutton, L.J.). — 
Wilkinson (Taunton Revenue Officer) v. 
Sibley & Donovan, [1932] 1 K. B. 194 ; 
101 L. J. K. B. 26 ; 146 L. T. 1 ; 95 J. P. 
208 ; 29 I.. G. R. 633 ; 2 B. R. A. 926, C. A. 

27. Add. Annotation : — Consd. R. v. L, C. C., 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 

29. Add. Annotation : — Apprvd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. 0. 344. 

30. Add. Annotatwns : — Apprvd. Craigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 
Refd. Parnworth v. Manchester Corpn., [1929] 
1 K. B. 533. 

31. Add. Annotations: — Consd Ware & De Fre- 
ville V. Motor Trade Asschr., [1921] 3 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 

. Corpn., [1929] A. C. 344. 

35a. Criminal prosecution - Administration of 
Justice Act, 1920 (c. 81), s. 15.] — By above 
sect., “where, for the purj)o.se of disiiosing of 
any action or other matter wliich is being 
tried by a judge witli a jury in any ct. in 
England or Wales, it is necessary to ascertain 
the law of any other country whicli is applic- 
able to the facts of the case, any (juestion as 
to the effect of tlui evidence givtjn with 
respect to that law .sliall, instead of being 
submitted to the jury, bo decided by the 
judge alone”: — Held: the words ‘‘any 
action or other matter ” include a criminal 
prosecution. — R. v. Hammer, [1923] 2 K. B. 
786 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 
87 J. P. 194 ; 39 T. L. R. 670 ; 68 Sol. Jo. 
120 ; 17 Cr. App. Rep. 112 ; 27 Cox, C. C. 
458, C. C. A. 

36. Add. Ayinoiation : — As to (1) Apld. Be 
Debtor, [1929] 2 Ch. 146. 

42. Add. Annotation : — Dbtd. Re Thomson’s 
Mortgage Trusts, Thomson v. Bruby, [1920] 
1 Ch. 508. 

48a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — A summons by a second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether ho is entitled to 
repayment of the principal moneys owing on 
the second mtge. &> all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds 
is not an “ action or suit ” for the recovery of 
“ interest in respect of money charged ui)on 
or payable out of land ” within sect. 42 
of the above Act . — Re Thomson’s Mortgage 


PART 1. SECT. 1. SUB-SECT. 1.— A. 
12 1. Orioinalino mmmona — When 
action.}- An originating BummonB taken 

J.S. 


out pursuant to R. 8. C., Ord. 55, r. 4, 
Is an action : & the time for appealing 
from an order of the ot. on suoh a 


summons is not liinltod to twenty -one 
days. — Beamish v. A.-G., [1919 J i 
I. R. 430.— IR. 



Cases 48a— 104. 


English and Empire Digest Supplement. 


Trusts, Thomson v, Bruty, [1920] 1 Oh, 
608 ; 89 L. J. Oh. 213 ; 123 L. T. 138 ; 04 
Sol. Jo. 376. 

61. Add. Annotation : — Refd. Re Warren, Wheeler 
V. Mills, [1938J 2 All E. R. 331. 

64. Add. Annotation : — Refd* Thomson’s Mort-' 
gage Trusts, Thomson v, Bruty, [1920] 1 Oh. 
608. 

64a. Summons — Real Property Limitation Act^ 
1833 (c. 27).] — Be Thomson’s Mortgage 
Trusts, Thomson v. Bruty, No. 48a, ante. 

71. Add. Annotation : — Consd. Be Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

74. Add. Annotation : — Consd. Be Keystone 

Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

82. Add. Annotations : — Consd. Be Jauncoy, 

Bird V. Arnold, [1926] Oh. 471. Reid. 
Dennorley v. Prestwich O. D. O. [1930] 1 
K. B. 334 ; Weld i?. Petre, [1929] 1 Oh. 33. 

87. Annotations : — Consd. Robinson v. R., [1921] 
3 K. B. 183. Refd. Ohester v, Bateson, [1920] 1 
K. B. 829 ; R. v. Hammer, [1923] 2 K. B. 780. 

89. Annotation : — Refd. First National Reinsur* 
ance v. Greenfield, [1921] 2 K. B. 260. 

90. For “ under the above sect.” read “ under 
Married Women’s Property Act, 1893 (c. 63), 
8 . 2 .” 

Add. Annotation : — Apld. Be Emery, Emery v. 
Emery, [1923] P. 184. 

90a, .] — The Food Oontroller requisi- 

tioned certain cattle feeaing stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or rcg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 


to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereimder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council l^s been 
paid. The Defence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed; — Held: (1) the 
appeal was not a ” proceeding instituted ” 
within sect. 1 of the Act ; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177 ; 125 L. T. 
675 ; 37 T. L. R. 698, C. A. 

Annotation: — As to (1) Refd. Bowling v. Camp (1922), 128 
L. T. ai2. 

90b. .] — A person who has lodged a 

# caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actpr in the proceedings 
as to be liable to give security for costs. — 
He Emery, Emery?;. Emery, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; auh nom. 
In the Goods of Emery, Emery v. Emery, 130 
L. T. 127. 

104. Add. Annotation : — Refd. Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


PART I. SECT. 1. SUB-SECT. 5. 

8B. Action — Claim for damages dt in- 
junction — Transfer of Land Act, 18U3 
(No. 14), 8. 117.J — The term “ action at 
law *’ in the above Boot, ombraiices an 
action of the nature of a suit in equity, 
c.g. a claim for an injunction & dam- 
ages iu rospoot of treBports to & Intor- 
feroiioe with a right of way. — S'mRLi'rz 
UllOTHRiW V. Buitnall (1912), 16 

VV. A. L. It. 12.--AUS. 

Divorce petition — Insolvcncu 

Act, 1916 (No. 2071), «. 174.]— The 
word “ action " in the above socjt. does 
not Include a proceeding by petition 
In divorce. — lie Hauvky, [1920J 
V. h. U. U2.— AUS. 

so. Petition of right .] — A petition 

of right 1 b not an “ action.” The dotlnl- 
tlonrt of “actions” in Judicature Act 
& rules are merely a oonveutioiial 
method of interpreting the statute & 
rules, adopted for the sake of brevity 
& Bimplioity, & not for tho purpose of 
ohanging the true nature of things. — 
Millau V. H., 11921] 49 O. L. 11. 93 ; 
19 O. \V. N. 468 ; 68 D. L. 11. 585.— 
CAN. 

80 . In insurance poliev — Suit in 

I naia.] — The \vord “ action ” contained 
in a policy of luHuranoe isaued by an 
EngliBh 00 . corresponds in meaning 
to the word ” miit ” in India. — ^M aya 
Das Bhaoat v. Commkboial Ukion 
Assukancic Co., Ltd., I. L. R., [1937] 
1 Cal. 641.— IND. 

Bd . Proceeding in actio n — Ap plicat ion 
for relief agaiim di^raint — IV ar Relief 
*4rt,l — The aimve Aot onipowera a 
judge of tho Supremo Ct. to dispense 
with the rostriotions therein oonti^ed. 
Applt. distrahied reap, under 

a mtge, uotwithst^dlng that peep, 
was within the protection of the AoL 


llo.sp. applied to a county ct. judge as 
“ local judge ” of the Supreme Ct. for 
relief, who made an order against reap. 
dlBuenslng with tho restrictions of the 
Act : — Held : the local judge had no 
Jurisdiction, os the proceeding was not 
a prooeodlng in an ” action,” os re- 
quired under the wording of tho Ord. 
in Council, Juno 16, 1906. Kesp.’s 
proper remedy against applt. was by 
injunction to restrain applt. from in- 
vading his rights under the Act. — 
Hanna v.CosTKRTON, 11919] 1 W.W.ll. 
930 : 44 D. L. K. 478.— CAN. 

se. Proceeding — Canadian National 
Railways Act. s. 1 5.] — A writ of garnish- 
ment attaching moneys owed by tho 
Canadian National Railway Corpn. to 


therefore issue ” without a flat ” from 
tho Crown. — C anadian National Ry. 
Co. V. Croteau & Cliche, [1925] 
S. C, R. 384.— CAN, 

Bf. Suit or proceeding — Meaning de- 
pendent on context of stoiwic.}— The 
wordi ” suits ” & ” proceedings have 
different meanings in dllTerent statutes, 
Sc it is not possible to lay down a general 
rule which would be applicable to all 
coses. In each particular case the 
question has to be examined in reference 
to tho context, & that meaning is to be 
preferred which will best fit in with it. 
— Kirpa Singh r. A.taipal Singh 
(1928), I, L. R, 10 Lab. 165.— IND. 

sg. Suit or action — Application by 
citraior bonis .] — An application by the 
curator bonis of a person who has been 
declared incapable of managing his 
eUSairs for tho appointment of a curator 
od litem Sc for iMve to Institute pro- 
oeedings to set aside the marriage of 


such a person is a civil suit or action 
within South Africa Act, s. 103. — 
Mitchell v. Mitchell, [1930] App. D. 
217.— S. AF. 

sh. .] — The essential feature of 

a “ suit or action ” under sect. ,60 of 
the Charter of Justice or under sect. 39 
of Transvaal Proclamation 14 of 1902, 
or of a “ suit ” under sect. 24 of Capo 
Act 36 of 1896, is that it is a proceeding 
in which one party sues for or claims 
something from another, & no proceed- 
ing which locks this feature, such as 
roquestration proceedings or an applica- 
tion for the winding up of a co., can 
be properly described as a “ suit or 
action ” or as a “ suit ** under any of 
these sects.— Collett v. Priest, [1931] 
A. D. 200.— S. AF. 

Bk. Case.] — The word ” case ” in 
CJlvil Prooeduro Code, s. 115, does not 
necessarily mean a suit, but can mean a 
proceeding. — Bhola Nath v. Raghu- 
nath Das Mithan Lal (1929), I. L. R. 
51 AU. 1010.— IND. 

PART 1. SECT. 2, SUB-SECT. 1. 

104 ii. .] — The expression ” a 

cause of action ” in Supreme Ct. Act, 
1915 (No. 2733), s. 141, means the 
particular aot or omission occasioning 
the injury complained of, & so giving 
rise to pltf.’e claim, not every fact 
material to be proved In order to en- 
title pltf. to succeed. — Chidzey v. 
Breoklkr, [1920] V. L. R. 658. — 
AUS. 

104 lli. .] — The ” cause of 

action ” In District C^. Act, R. S. P., 
1920 (c. 40), H. 29, means the whole 
cause of action, including every 
material fact which pltf. must all^e 
Sc prove to give him a right to judg- 
ment, Sc therefore if the whole oauae of 
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106. Add. Annotaiiona : — R6fd. Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180 ; Cheshire 
County Council v. Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P, 140; Venn t>. 
Tedesco, [1926] 2 K. B. 227. 

107. Add, Annotations : — Apld. Cheshire County 
Council V, Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v, Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924] P. 140 ; Venn 
V, Tedesco, [1928] 2 K. B. 227. 

114. Add, Anndtation : — Refd. Huyton & Roby Gas 
Co. V, Liverpool Corpn., [1926] 1 K. B. 140. 

116a. Claim for damages — Right to prior 

general declaration.] — Where the substantial 
object of an action is damages &; not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v. Cory Brothers & 
Co., Ltd., Thomas v. Great Mountain 
CoLUERiBS Co., Ltd. (1921), as reported in 
152 L. T. Jo. 70, L A. 

117. For '' new subsidence read recurring tort.'* 

118. Add, Annotations : — As to (1) Refd. Boynton 
V. Ancholme Drainage & Navigation Comrs., 
[1921] 2 ]^. B. 213 ; Kennard v, Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v, Liver- 
pool Corpn. (1926), 42 T. L. R. 1 16. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


122. Add. Annotations: — Apld. Wilson v. United 
Counties Bank, [192y A. 0. 102. Consd. Ord 
r. Ord, [1923] 2 K, B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair <& Russian Chamber of 
Commerce in Ix>ndon, [1918] 1 K. B. 180; 
Debenham v, Perkins (1925), 133 L. T. 262 ; 
British & French Trust Corpn., Ltd. v. 
New Brunswick Ry. Co., [1936] 1 All E. R. 
13 ; Rowntree & Sons, Ltd. v. Frederick 
Allen & Sons (Poplar), Ltd. (1936), 41 Com. 
Cas. 90. 

125. Add. Annotation : — Generally, Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

129. Add, Annotations: — As fo (1) Refd. Ord r. 
Ord, [1923] 2 K. B. 432 As to (2) Refd. 
Mackenzie Kennedy v. Air Council, [1927 J 2 
K. B. 617. 

136. Add, Annotations : — Refd. Ord v, Ord (1923), 
92 L. J. K. B. 869 ; British & French Trust 
Corpn., Ltd. v. New Brunswick Ry. Co. 
[1936] 1 All E. R. 13. 

144. Add, Annotation : — Consd. Fishwick v. Gyani, 
[1926] 1 K. B. 617. 

145. Add. Annotation : — Refd. Goldrei, Foucard v. 
Sinclair <fe Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 

1 47. Add. Annotations: — to ( 1 ) Expld. Courtenay 
V. Earle (1850), 10 C. B. 73. Refd. Jarvis v. 
Moy, Davies, Smith, Vandervcll & Co., [I93(n 
I K. B. 399. 


a district ct. action did not arise In 
one Judicial district the action should 
be brought In that district where deft, 
or one of several dofts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
something in the subject or context 
repugnant thereto the expressions 
“ cause action ’’shall respectively 
have the same meaning as the same 
expressions have in King’s Bench Act, 
the words " the cause of action ” in 
sect. 29 should not be construed In the 
same way as in King’s Bench Act, 
B. 35. because In sect. 29 ** there Is 
something in the subject or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers jurisdiction on an 
inferior ot. & therefore must be strictly 
construed, Jurisdiction not being 
assumed beyond what is oJearly con- 
ferred, whereas a different principle 
applies in sect. 35 which does not 
affect to deal vtdth Jursldiction but 
simply deals with practice & pro- 
cedure in a superior ot. — Howell v. 
Warner, [1921] 3 W. W. R. 587.— 
GAN. 

106 ill. 8. P. Shtitz V. Canadian 
National Ry. Go^ [1927] 1 D. L. R. 
951 ; 11927] 1 w; W. R. 193 ; 21 
Sask. L. R. 345.— CAN. 

106 iv. .] — The only definition 

of ” oause of action ” that will work, 
if it has to be applied to cases of all 
kinds, is the entire set of facts that 
gives rise to an enforooahlo claim. — 
SJngineerinq Supplies, Ltd. v. 
Dhandhania & Co. (1930), I. L. B. 
58 Calc. 539.— IND. 

106v. .] — The meaning of the 

S hraee ** oause of action ” as defined in 
le English cts. & accepted in India, 
is that ft comprises every fact which It 
would be necessary for pltf . to prove, if 
traversed, in order to support nis 
right to the Jud^ent of the ct. ; every- 
thing which, if not proved, renders 
pltf. unable to sustain his action must 
be part of the cause of action. — 
Quabdiak Assubanoe Co. v. Shiva 
Manqal Sinqh I. L. R., [19371 Ail. 
2SA— IND. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

sj. Sale of goods — To be delivered at 
place na7ncA -i^aymeiU to he made else- 
where.] — Deft., i;j Perth, gave to B., who 
was agent for piv",, a written order for 
certain goods ct a price. This order 
B, transmitted to hi^ principal in 
Melbourne, who docUned It, but 
authorised B. to inform deft, that 
pltf. would accept the order at In- 
creased prices, added in Ink on the 
original order. These new pricos were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
goods at the Increased prices. By the 
contract the goods were to be delivered 
f.o.b.,JVIelbounio, payment to bo by 
draft payable at Perth, cost of exchange 
to be added. Pltf. shipped the goods 
to deft, in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods : — Held : the contract was 
mode in Perth ; & the only breach of 
the contract took place in Perth ; & 
although dollvory had to be made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria. — 
Chidzey V . Breokler, [1920] V. L. R. 
558.— AUS. 

•k. — — .jj — A “cause of 

action ” on a breach of contract In- 
cludes the contract & its breach. If 
a purchaser of machinoiv promises to 
pay the purchase price £o the vendor 
at M., but signs agreement & 
receives the machinery at W, the 
vendor’s cause of octloo for the pur- 
chaser’s failure to nay cannot be said 
to arise at M. — Western Canada 
AUTO Tractor Co., Ltd. v. Bjarna- 
80N, [1920] 1 W. W. R. 621.— CAN. 

b 1, .] — Pltf. sold & de- 

livered a motor car to deft, at Prince 
Albert, & deft, gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon : — Held : the suit for 
balance due thereon was properly 
entered to the Saskatoon Judicial 
district as the ** cause of action ” arose 
there. — Olmstead e. 8oott, [1921) 1 
W. W. R. 1033.— CAN. 

■m. Contract — Where act or omission 
giving catise of complaint occurs.] — A 

oause of action ** as applied to 
actions in the Ct. of King’s Bench Sc 

3 


for the purposes of King’s Bench Act, 
R. S., 1920 (c. 39), B. 35, arises 
where, with regard to a cont-ract, tlio 
act or onilssloii of deft, occurs which 
gives pltf. his oauso of complaint, 
although tlio term may have a different 
construction In oases Involving the 
local Jurisdiction of inferior cts. — 
St. Louis Rural Muntoipalitt v. 
Markuam, [19211 1 W. W. R. 950.— 
CAN. 

PART I. SECT. 2. SUB-SECT. 4.— B. 

■n. Breach of trust — Failure to 
account .] — The wrong of a sale of land 
In breach of trust & tlie wrong of a 
failure to account are entirely different 
things ; & in this case there was u 
Joinder of different causes of action. 
In which tho different defts. were not 
all interested. An order was made 
requiring pltf. to elect upon which 
cause of action he would proceed. — 
Thomab V. Day (Alta.) (1912), 2J 
W. L. R. 244 ; 2 W. W. R. 133 ; 4 
D. L. R. 238.— CAN. 

PART I. SECT. 2, SUB-SECT. 4.— C. 

wi, Account by agent .] — In a 

suit based upon an alleged agency, 
responsible for accounts & refund, It Is 
the grenoral agency with liability to 
account & refund tho balance which Is 
the cause of action, 8c not each separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer juris- 
diction on tho ct. — Shah Banka l- 
CIIAND V. AMBALAL NaQINDAB (1929), 
I. L. R. Bom. 192.— IND. 

PART I. SECT. 2. SUB-SECT. 6.— B. 

141 li. .] — Though deft. 

on oon'rictlon for a common assault, 
instead of being fined or imprisoned, 
was merely bound over to keep the 
peace, under the magistrates’ powers 
under Criminal Code, e. 748 ; — Held: 
deft, was under s. 734 of the Code 
released from any subsequent civil 
proceedings for the same cause.— 
Trinka V. Dulkba. [19241 3 D. L. R. 
036; 2 W. W. R. 1177; 20 Alta. 
L. R. 493.— CAN. 
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153a. •] — In the ordinary case of pos- 

sible xontroversy between parties, but where 
no specific right has been asserted Sc no claim 
formulated, it is not open to one of the parties, 
because he apxirehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made". 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour : — Held ; the ct. had no jurisdiction 
to make a declaratory judgment under R. S. 0., 
Ord. 25, r. 6, & Ord. 64a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until tliey were attacked & then to raise 
their defence . — Re Clay, Olay v. Booth, Re 
A Deed op Indemnity, [1919] 1 Ch. 66 ; 88 


L. J. Oh. 40 ; 119 L. T. 764 ; 63 Sol. Jo. 23, 
0. A. 

Annotations : — Consd. Jaeger v* Jaeger Co. (1927), 44 R, P.C. 
437. Refd. RulaUp-Northwood U. D. C. v. Lee (1931), 
146 L. T. 208 ; Thomas v. A.-G., [1936] 2 All E. R. 1325. 

Declaratory judgments generally, see Judg* 
MBNTS. 

157. Add, Annotation : — Consd. Eshelby v. 

Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 246. 

176. Add, Annotations : — Refd. Aksionairnoye Ob- 
Bchestvo, A. M. Luther v, Sagor, [1921] 1 
K. B. 450 ; London Jewellers, Ltd. v, 
Attenborough, London Jewellers, Ltd. v, 
Robertsons (London), Ltd., [1934] 2 K, B. 
206. 

179. Add, Annotations : — Consd. Lowe v, Bentley 
(1928), 44 T. L. R. 388 ; Eshelby v. Federated 
European Bank, Ltd. (1931), 101 L. J. 
K. B. 246. 

180. Add, Annotation : — Consd. Lowe v, Bentley 
(1928), 44 T.L. R. 388. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie, 


187. Add, Annotations : — Consd. Neville v. London 
“ Express ” Newspaper, 1919] A. C. 368. 
Distd. Everett V. Ryder (1926), 135 L. T. 302. 
Consd. Nicholls v. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 343. Refd. Weld-Blundell 
V, Stephens, [1920] A. C. 956 ; Simmonds v. 
Newport Abercarn Black Vein Steam Coal 
Co., [1921] 1 K. B. 016 ; Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

187a. .] — Where a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
— Whitchurch v. Hide (1742), 2 Atk. 391 ; 
26 E. R. 036. L. 0. 

191. Add. Annotations : — Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406 ; Place r. Searle, 
[1932] 2 K. B. 497. 

194. Add. Annotations : — Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
r. vSweeney, [1919] 2 K. B. 316. 

197. Add, A nnotations : — Apld, R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. Consd. R. v. 
Stepney Corpn., Ex p. Walker &; Sons, Ltd. 
(1932), 148 L. T. 180. 

198. Add, Annotations : — Refd. Winsford Enter- 
tainments V, Winsford U. D. C. (1024), 23 
L. (>, R. 254; Layzell v. Thompson (1920), 
43 T. L. R. 68. 

199. Add. Annotation : — Consd. NichoUs v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

205. A dd, Ayinotaiions : — Folld. Janvier v, Sweeney, 

PART I. SECT. 2, SUB SECT. 6.—C. 

■q. Cause of action deemed to exist by 
statute.] — If the Legislature, acting 
within the ambit of its authority, has 
decreed that a person who In law had 
no cause of action at the time he issued 
a writ shall nevertheless be deemed to 
have bad a cause of action at that time, 
the ct. must give effect to the legisla- 
tion by holding that the action is 
properly founded. — Porteous v. North 


[1919] 2 K. B. 316. Consd. Ilambrook v. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 022. 

205a. Injury to health caused by false statement.] 

— The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1019] 2 K. B. 316 ; 
88 L. J. K. B. 1231 ; 121 L. T 179; 35 
T. L. R. 360 ; 63 Sol. Jo. 430, C. A. 

Annotation : — Consd. Hambrook v. Stokce, [1925] 1 K. B. 

141. 

805b. Mental shook caused by negligence.] — Defts.’ 
serv^t had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pJtf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1840 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her. Sc that 
the shock was due to a reasonable fear of 
immediate personal injury either to herseJf 
or to her children. — Hambrook v, Stokes 

injury : but not if such act per se 
would not be necessarily or probably 
injurious, but becomes so from a cause 
not under the control of either party. — 
Peters v. Devinnet (1857), 6 C. P. 
389.— CAN. 

»o. Expulsion from caste.] — A wrong- 
ful expulsion from caste g^ves rise to 
a cause of action for damages. — 
Naratana Sau V . Eannamma Bai 
(1931), I. L. R. 65 Mad. 727.— IND. 


Vancouver Board of School Trus- 
tees, [1935] 2 W. W. R. 280: 50 
B. O. R. 78.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

•n. Act per st injurious — Lawful act 
on own land ,] — Where the unavoidable 
consequence of a lawful act done by a 
person on his own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action liee for such 



Vol. I. — Action. Cases’ 205b— 249a. 


Brothers, [1926] 1 K. B. 141 ; 94 L. J. K. B. 
435; 132 L. T. 707 ; 41 T. L. R. 125, C. A. 

206a. .] — If the law casts any public 

duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failui*e injures. — 
Ferguson v, Kinnoull (Earl) (1842), 9 
CL & Fin. 251 ; 4 State Tr. N. S. 785 ; 8 
E. R. 412, H. L. 

Annotations : — Refd. Heriota Hospital, Fooflees v. Hoes 
(1846), 12 Cl. & Fin. 507 ; Rogers v. Itajendro Dutt(1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broughton & Govern- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, [18981 
A. C. 1. 

215. Add, Annotaiions : — Refd. Turpin v, Victoria 
Palace, [1918] 2 K. B. 539 ; Neville v. London 
“Express” Newspaper, [1919] A. 0. 308; 
Wilson V, United Counties Bank, [1920] 
A. C. 102. 

217. Add. Annotaiion : — Consd. Neville p. Londop 
“ Express ” Newspaper Ltd., [1919] A. C. 
368. 

220. Add Annotatkm : — Refd. Lav ell & Co. v. 
O’Leary, [1933] 2 K. B. 200. 

221. Add. Annotation : -Refd. Port of London 
Authority v. Canvey Island Comrs. (1031), 
101 L. .T. Ch. 63. 

224. Add. Annotations : — Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard p. Cory, [1922] 

1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 

231, Annotation: — Dlstd. The Zelo, [1922] P. 9. 
235. Add. Annotation : — Apld. Sorrell v. Smith, 
[1025] A. C. 700 

238. Add. Annotation : — Refd. Bourneniouth- 
Swanage Motor Road & Ferry Co. v. IIarv^'v' 
(1930), 99 L. .L Ch. 337. 

239. Add. Annotations : — Refd. Everett p. Griffiths. 
[1920] 3 K. B. 103; More v. Weaver, [1928] 

2 K. B. 620. 

240. Add. Annotation : — Refd. Ilford U. D. C. v. 
Beal, [1925] 1 K. B, 671. 

241. Add. Annotations : — Refd. Valentine p. Hyde, 
[1919] 2 Ch. 129; Sorrell v. Smith, [1925] 
A. C. 700. 


242. Add. Annotations : — Refd. Pratt p. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40 ; Farr p. Butters Bros. & Co., 
[1032] 2 K. B. 606 ; Ilollj-wood Silver Fox 
Farm, Ltd. v. Emmett, [1036] 1 All E. R. 825. 

243a. .] — St. Nedeport (Prior) 

V. Weston (1443), Y. B. 22 Hen. 0, fo. 14, 
pi. 23. 

Annotations: — Consd. Huzzey f. Field (1835), 5 Tyr. 855 ; 
Hammerton r. Dyeart, [1916J 1 A. C. 57. Refd. Church- 
man 1 ?. Timstal (1659), Hard. 162 ; Pain v. Partridge 
(1691), Holt, K. B. 6; Newton v. Cubitt (1862), 12 
C. B. N. S. 32 ; Hopkins v. G. N. Ry. (1877), 2 Q. B. D. 
224 : Cowes U. C. v. Southampton Isle of Wight & South 
of England Royal Mall Steam Packet Co., 119051 2 K. B. 
287 ; (ioneral Estates Co. v. Beaver, [1914] 3 K. B. 918. 

246. Add. Annotaiions : — Consd. Winsford Enter- 
tainments p. Winsford U. D. C. (1924), 23 
L. G. R. 264. Refd. Yorkshire East Riding 
County Council p. Selby Bridge Co., [1925] 
Ch. 841 ; Bourneraoutfi-Swanage Motor Road 
& Ferry Co. v. Harve^ [1929] 1 Ch. 686. 

247. Add. Anjioiaiions : — Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924). 41 R. P. C. 218 ; 
Lyons (,i.) & Co., Ltd. p. Lyons (.T.) (1931), 
49 R. P. g. 188. 

249. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine p. Hyde, [1919] 2 Ch. 129 ; Ware De 
Freville v. Motor Trade Assocn., [1921] 3 
K. B. 10 ; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Sliipping Federation, 
[1924] 1 Ch. 28 ; Thompson v. British 
Medical Assocn. (N.8.W. Branch), [1924] 
A. C. 764. Apld. Sorrell p. Smith, [1925] 
A. C. 700. Consd. Thornt^ v. Motor Trade 
Assocn., [1937] 3 All E. K. 157. Refd. Evans 
p. Heathcote, [1918] 1 TC. B. 418 ; Thomas p. 
Moore, [1918]1 K.B. 555 ; Davies p. Thomas, 
[1920] 2 Ch. 180 ; Itawlings v. General Trad- 
ing Co., [1921] 1 K. B, (i35 ; Brimelow v. 
Casson, [1924] 1 Ch. 302 ; British Oxygen 
Co. p. Liquid Air, [19251 OIi. 383 ; Fender v. 
Mddmay, [1937] 3 All E. R. 402. 

249a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they inflict actual 


PART II. SECT. 1, SUB-SECT. 4. 

216 iii. .] — An action for 

damages for a misrepr*e8entatioii on a 
sale of goods was dismissed on the 
ground that there was no evidence on 
which damages could be assessed On 
appeal the trial judge’s view, as to the 
absence of evidence of damages, was 
sustained, but it was held that as a 
breach of warranty had been shown 
pltf. was entitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or appeal to either 
party. — S mith v. Ward, [1928] 4 
b. L. R. 850 ; [19281 3 W. W. R. 341 ; 
37 Man. L. R. 528.— CAN. 


PART 11. SECT. 8, SUB-SECT. 1. 

237 Ul. Pltfs. complained 

that defts. dug holes In the beach upon 
their lands on the shore of a lake, 
where the sand met the grass -covered 
bank, that sand swept from pltfs.’ 
lands by storms was carried by the 
wind across defts.’ beach, & came to 
rest In these holes, & that, when the 
next storm came, the sand remained 
in the holes Sc was not blown back to 
pltfs.* lands. Pltfs. contended that it 
was wrongfully detained by defts. : — 


Held : pltfs. had no cause of action, as 
the sand could not be considered a 
chattel upon Its severance by the wind 
from its original situs, if shifting 
sand could be said to have a situs. — 
Brkmner V. Blkaklky, [1924] 2 

D. L, R. 202; 54 O. L. K. 24 3 ; 
rfrosg.. [1923] 2 1). L. It. 576; 62 
O. L. R. 124.— CAN. 

so. Mental suffering insufficient .] — 
Mental suffering caused by a deft, will 
not support an action for damages In 
the absence of some injuria to pltf. — 
Edmonds v. Armsitiono Funeral 
Home, Ltd., [1930] 3 W. W. R. 649 ; 
25 Alta. L. R. 173 ; [.1931] 1 D. L. R. 
676.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

sq. Police watch on business premises , ) 
— In an action brought by a woman 
against a chief constable, to recover 
damages for injury to her reputation 
& business resulting from defender’s 
alleged illegal actiiiM, It appeared that 
defender, after enaeavourLog without 
success to communicate with one of 
his Inspoct-ors who, having gone on 
holiday, had, in breach of police 
regulations, not left his proper address, 
had received information r^rardlng 
the movements of pursuer Sc the 
pispector which led him to suspect that 
the latter was sheltering in pursuer’s 

6 


house. As pursuer refused to answer 
any question regarding tlio inspector, 
defender dlreetcd a watch for the 
inspector to bo kept on pursuer’s 
iioiise. This watch was maintained 
day & night for five days by police 
eonstabloH stationed in private property 
& in a lano adjacent to pursuer’s house 
& grounds. Rursuor’s proi>crty was 
not entered, & the movomonts of 
pursuer & callers at her house wore not, 
except on rare occMisious, interfered 
witii : — Held : the protection given 
by law to police & other public ofiieials 
while acting in the exercise of their 
duty extended to cases where, as here, 
a chief constable was acting under 
powers vested in him for the main- 
tenance of discijiline within his police 
force ; Sc, accordingly, as defender’s 
actings here were privileged, pursuer 
W’as bound, but had failed, to prove 
that defender had acted mallelously 
& without probable cause. — Roreut- 
soN V. Keith, [1936J S. C. 29.— SCOT. 

8t. False slatenwnt causing injurn/ in 
business.] — An injury to business 
resulting from a false statement that 
only deft.’s brand of rorn syrup was 
used to feed the farrujus Dionne 
quintuplets, whereas pltf.'s make was 
also used, is a good cause of action. — 
(Canadian Starch Co. v. St. Lawrence 
Starch Co., [1936] 2 D. L. R. 142; 
O. 11. 261 ; 65 Can. 0. 0. 270,— CAN. 
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pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that personas business, even though the un- 
lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ the honour & interests of the 
medical profession,*’ & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by moans of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs* acting as the medical 
officers of a certain medic^ dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Pratt v. British Medical Assocn., [1919] 
1 K. B. 241 ; 88 L. J. K. B. 628 ; 120 L. T. 
41 ; 35 T. L. K. 14 : 03 Sol. Jo. 84. 

Annotaiiona : — Consd. Ware 8c De FrovUlo v. Motor Trade 
AsBocn., [1921] 3 K. B. 40. Ref-,. Valentino u. Hyde, 
[1919] 2 Ch. 129 ; Davies v. Thomas, [19201 1 Ch. 217 ; 
Hodges V. Wobl), [1920] 2 Ch. 70; Said v. Butt. [1920] 
3 K. B. 497 ; Sorrell v. Smith, [19251 A. O. 700 ; De 
Jetloy Marks u. Greenwood, [1936] 1 Ail E. R. 803. 

250. Anyioiaiions : — Consd. Valentine v. Hyde, 
[1910] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Froville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 

261. Add. Annotation : — Refd. Spalding v. Gamage 
(1918), 35 R. P. C. 101 

263. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine V. Hyde. [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V. Webb, [1920] 2 Ch. 70 ; Ware & 
Do Frevillo v. Motor Trade Asssocn., [1921] 
3 K. B. 40 ; White v. Riley, [1921] 1 Ch. I ; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 


SorreU v. Smith, [19261 A. C. 700. Consd. 
Hardie & Lane t?. Chilton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 606 ; HajMton 
V. West Cannock Colliery Co., [1932] 2 K. B. 
293 ; Place v. Searle, [1932] 2 K. B. 497 ; 
Hollywood Silver Fox Farm, Ltd. v. Emmett, 
[1936] 1 All E. R. 826. Refd. Thome v. 
Motor Trade Assocn., [1937] 3 All E. R. 167. 

256. Annotation : — Refd, Conron v. L. O. C., 
[1922] 2 Ch. 283. 

266. Add, Annotaiions : — Distd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
V. R., [1922] 2 K. B. 42. Consd. McColl v. 
Canadian Pacific Ry., [1923] A. C. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 

267a. .] — A number of discharged sailors 

entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party, at all 
events, is stiU willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — I adng v. Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

Annotation : — Refd. Said u. Butt, [1920] 3 K. B. 497. 

258. Annotations : — Consd. Pontardawe R.D.C. v. 
Moore-Gwyn, 11929] 1 Ch. 666. Refd. 

Steam v. Prentice, [1919] 1 K. B. 394 ; 

Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341. 


PART U. SECT. 3, SUB-SECT. 2.— B. 

863 11. .]— If a person who, by 

virtue of his position or inlluence, has 
power to carry out hlw design, attempts, 
without justlfloation, to prevent, & 
succeeds in preventing by threats to 
or special liinueuce upon a workman’s 
employer?, or would-be employers, 
such workman from obtaining: or 
holdingr employment in hla calling. & 
such workman suffers damage thereby, 
then that person Is liable to the work- 
man for such damage. — T hompson e. 
RYALL & CUNNINOHAM, [1924] 4 

D L. R. 778 ; 3 W. W. R. 624.— CAN. 


266 il. .] — Pltf. co., a manu- 
facturer of newsprint, brought this 
action against other manuioctupers 
of the same articles for a declaration 
that such of defts. as suppUod less than 
their proper 8haj*e of newsprint to 
Canadian publishers during the years 
1918 & 1919, were liable to pay to pltf. 
CO. the loss suffered by It In supplying 
more than Its proper share during the 
two years & a^ed for an account & 
payment. The claim was baaed upon 
an alleged agreement between uie 


E artlos & also upon orders alleged to 
avo been made by the Paper Comp- 
troller appointed by the Canadian 
Government In Nov. 1917: — Held: 
although pltf. oo. sustained a sub- 
stantial loss of profit by reason of Its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers ^th newsprint at prices 
fixed by the Comptroller when It could 
have been sold to limited states cus- 
tomers at higher prices, & was thus 
compelled to bear tbe burden, which 
should have been shared by some of 
defts. the ct. bad no iurlsdictlon to 
compel on adjustment of pltf. oo.’s 
claim by those defts. who shirked their 
fair share of the burden. — F ort 
Frances Pdlp Co. v . Spanish River 
Pulp Co., [1928] 1 D. L. R. 753 ; 61 
O. L. R. 612; affd., [1929] 4 D. L. R. 
192 ; 64 O. L. R. 148 ; revsd., [1931] 
2 D. L. R. 97. P. a— CAN. 


867 1. .] — Where a workman 

who has been suspended by his em- 
ployers suffers damage as a result of 
two or more persons oonsplring with- 
out iuatidoation, to Induce the emplov- 
ers not to reinstate him, he haa a rignt 
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of action against them. — Thompson v . 
Uyall & Cunningham, [1924] 4 

D. L. R. 778 ; 3 W. W. R. 524.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— C. 

268 II. Heightened fence .] — 

Applt. & resp. owned & resided upon 
adjoining projperties. In 1925 reap, 
erected an 8 ft. iron fence or hoarding 
on the boundary between the pro- 
perties. In 1929 reap, raised the fence 
to a height of 18 ft. In order to shield 
his lavatory from the view of an attic 
window which applt. had erected. On 
the day the work of heightening was 
started applt. notified reap, that, as 
the fence could not be erected without 
a trespass being committed, he would 
sue for damages if tbe work were pro- 
ceeded with. A few days later applt. 
obtained an interdict restraining resp. 
from trespassing on his land, Applt. 
then instituted the present action, 
claiming damages on tne mnnd that 
resp. had maliciously by nimself, hJs 
servants and/or workmen tarespassed 
upon the laud for the purpose of 
erecting a hoarding on the boundary. 
It was proved that on one oooaalon a 
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269a. Damage by rats.] — A firm of artificial 

manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s land, &> damaged his 
crops. The business had been carried on for 
at least thii’ty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an Increase 
whicti had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 
had been an unusual <fe excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages. — 
Steaun V. Prentice Brothers, Ltd., [1919] 
1 K. B. 394 ; 88 L. J. K. B. 422 ; 120 L. T. 
445 ; 35 T. L. B. 207 ; 63 Sol. Jo. 229 ; 17 
L. G. H. 142, D. i'. 

261. Add, Annotation 8 : — Retd. Ware & De Fre- 
ville V, Motor Trade Assocn., [1921] 3 K. B 

40 ; Bleachers Assocn., Ltd. & Bennett & 
Jackson, Ltd. r. Chapel-en-le-Prith lliiral 
District Council, [1933] Ch. 356. 

262. Add. Annotations ; — Apld. The Moliero (1921 ), 

41 T. L. R. 154. Consd. Flint v. Lovell, 
[1935] 1 K, B. 354. Distd. Rose v. Ford, 
[1937] 3 All E. R, 359, Retd. Kent r. 
Atkinson, [1923] P. 142 ; Grein v. lurocrial 
Airways, Ltd., [1930] 2 All E. R. 1258.^ 

263. Add. Annotations : — Retd. Kent v. Atkinson. 
[1923] P. 142 ; Rose v. Ford, [1937] 3 All 
E. R. 359. 

264. Add. Annotations : — Retd. Barnett v, Cohen, 
[1921 ] 2 K. B. 461 ; Kent v. Atkinson, [1923] 
P. 142. 

266. Add. Annotations: — Retd. Nunan v. Southern 
Ry., [1924] 1 K. B. 223; The Minerva 
(1933), 49 T. L. R. 563 ; Grein v. Imperial 
Airways, Ltd., [1930] 2 All E. R, 1258. 

266. Add. Annotations : — Consd. Bradford Corpn* 
V. Webster, [1920] 2 K. B. 135. Apld. The 
Moliere (1924), 41 T. L. R. 154. Consd. 
Flint V. Lovell, [1935] 1 K. B. 354 ; Rose v. 
Ford, [1937] 3 All E. R. 359. Retd. Baker v. 
Dalgleish S.8. Co., [1922] 1 K. B. 36 ; The 
Edison, [1932] P. 52 ; A.-G. v. Valle-Jones, 
[1935] 2 K. B. 209 ; Grein v. Imperial Air- 
ways, Ltd., [1936] 2 All E. R. 1258. 

267. Add. Annotation : — Consd. Rose v. Ford, 
[1937] 3 All E. R. 359. 

268. Annotations: — Consd. Weld-BIundell v. Ste- 
phens, [1919] 1 K. B. 620. Retd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 


274a. Procuring Judgment tor debt already paid — 
No malice.] — Pltf., a chemist, owed defts. a 
debt of £3 11s. 4d., ^ paid it. Defts. over- 
looked the fact of this payment & issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote : “ We are immediately 
. communicating with our agency.*' On the 
day of trial defts., the then pltis., appeared 
by a solr. & obtained judgment for £3 1 1.9. id. 
Pltf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instance of the 
present pltf. was set aside. Pltf. brought 
an action claiming {inter alia) damages in 
tort against defts. for procuring this judg- 
ment. Pltf. in his evidence stated that his 
profits during the year following the judgment 
were diminished by £95, & during the next 
year by £106. He attributed this falling 
oft to the judgment & its publication : — - 
Held : the cause of action in tort, if any, 
was the malicious issue of civil process 
against pltf. There was no evidence of 
malice, <fc the supposed damages were 
irrecoverable. — Corbett v. Burge, Warren 
& Ridoley, Ltd. (1932), 48 T. L. R. 626. 

274b. Injurious falsehood detrimental to business 
— No malice.] — An action for injurious false- 
hood does not lie without proof of actual 
malice in the sense of a wrongful intention 
to injure pltf. 

A statement false in fact, & detrimental 
to pltf.’s business though not defamatory, 
will therefore not support such an action if 
it was made in the belief, even a careless 
belief, that it was true, <fe without any in- 
direct motive of hostility to pltf. — Balden 
r. Shorter, [1933] 1 Ch. 427 ; 102 L. J. Oli. 
191 ; 148 L. T. 471 ; 77 Sol. Jo. 138. 

283. Add. Annotation : — Refd. Friern Barnet U. C. 
V. Adams, [1927] 2 Ch. 25. 

296. Annotation : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

303. Add. Annotation : — Refd. He Wavertree, 
Rutherford v. Walker, [1933] Ch. 837. 

303a. Breach of contract — Onus of proof.] — The 
burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat lex is on the party seeking to excuse the 
breach. — Ronaasen (E. A.) & Son v. Arcos, 
Ltd. (1932), 48 T. L. R. 356 ; 37 Com. Cas. 
291, G. A. ; affd. sub nom. Arcob, Ltd. v. 
Ronaasen (E. A.) & Son, [1933] A. C. 470, 
II. L. 

304. Add. Annotation : — Refd. Everett v. Ryder 
(1926), 135 L. T. 302. 

310. Annotations : — Generally y Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. C. (1928), 92 J. P. 98 ; Green- 
wood Tileries, Ltd. v. Clapson, [1937] 1 AH 
E. R. 706. 


piece of timber fell upon applt.’s land 
& was immediately remov^ by the 
workmen: — Held: (1) althongh the 
heightening of the fence depreciated 
the value of applt.'s property, applt. 
could not recover damages, even If the 
work had been done maliclouflly ; 
CO as resp. had not trespassed under 
a claim of right & had not Insolently or 
defiantly Insisted upon going on applt. 
land, applt. was not enutle<lto succeed. 
— Vantston V. Frost, [19301 W. L. II. 
121.— S. AF. 


PART II. SECT. 3, SUB-SECT. 2.— E. 

n 1. Expulsion from member- 

ship of Church.] — Tokws v. Isaac 
(No. 2). [1931] 2 W. W. R. 48 ; 39 
Man. L. K. 436 ; 2 D. L. R. 819.— CAN. 

BP. Goods claimed from tenant — 
Fefiisal of access by landlord. 1 — 
Bonnell V. Ferris, [1929] 1 D. L. R. 
540 ; 60 N. B. B. 297.— CAN. 

Bq. Interference with privacy.) — A 
right to privacy Is not an Inherent right 
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of a party & can arise only by express 
usage, by grant or by enoelal pcrmifislon. 
Whore, tlKirefore, plti. brought a suit 
for the closing of certain windows 
opened by deft. In a newly constructed 
second storey of his house which was 
adjoining pltf. 'a on the ground that 
the female apartments of pltf.'a house 
were overlooked & his privacy was 
destroyed : — Held : pltf.'s claim could 
not Buoooed. — Kesho Sahu v. Musam- 
MAT Mitktakiman (1931), I. L. R. 10 
Pat. 280.— IND. 
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820. Add, Annotationa : — Consd. Re Pitts, Cox v, 
Kilsby, [1931] 1 Ch, 646. Apld. Re Sigs- 
worth, Bedford v, Bedford, [1935] Oh, 89. 
Consd. Beresford v. Royal Insurance Co., 
[1938] A. C. 586. Refd. James v, British 
General Insce., [1927] 2 K. B. 311 ; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179 ; 
Re Collier, [1930] 2 Ch. 37 ; Cousins v. iSun 
Life Assurance Society, [1933] Ch. 126. 

321. Add, Annotation : — Consd. Beresford v. Royal 
Insurance Co., [1938] A. C. 580. 

322. Add. Annotation : — Consd. Beresford v. Royal 
Insurance Co., [1938] A. C. 686. 

323. Add. Annotations : — Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 646; Re Sigsworth, 
Bedford v. Bedford, [1935] Ch. 89. 

326. Add. Annotations : — Consd. Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156. 
Refd. Poster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, [1929] 1 K. B. 470 ; Berg 
V. Sadler & Moore, [1937] 2 K. B. 158; 
Howard v. Odhams Press, Ltd., [1938] 1 
K. B. 1. 

326. Add. Annotations : — Apld. Wild v. Simpson, 
[1919] 2 K. B. 544. Consd. Lipton v. Powell, 
[1921] 2 K. B. 61. Apld. Alexander v. 
Rayson, [1930] 1 K. B. 109. Refd. Haseldine 
V. Hoskcn, [1933] 1 K. B. 822 ; Berg v. Sadler 
& Moore^ [1937] 2 K. B. 158. 


328. Add. Annotation : — Refd. British Oxygen Co. 
V. Liquid Air, [1925] Ch. 383. 

828a. Immoral relationship continued In 

reliance on fraudulent misrepresentation.] — 

Semble : an agreement between a married 
man & an unmarried woman, who knows 
that he is married, that they will marry if 
& when he obtains a decree of nullity of his 
marriage, is illegal & void as being contrary 
to public policy. 

Semble : where an unmarried woman, in 
reliance on representations by a married man 
that he can obtain a decree of nuUity of his 
marriage & will marry her thereafter, enters 
into an immoral association with him & thereby 
suffers damage, she cannot, on the representa- 
tions proving to have been false, main- 
tain against him an action for deceit, being 
herself a party to the immoral association. — 
SiVEYER V. Allison, [1935] 2 K. B. 403 ; 104 
L. J. K. B. 597 ; 153 L. T. 239 ; 51 T. L. R. 
534 ; 79 Sol. Jo. 479. 

332. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 950. 

333. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

335. Add. Annotations : — Consd. Alexander v. Ray- 
son, [1936] 1 K. B. 109. Refd. Berg. v. 
Sadler & Moore, [1937] 2 K. B. 158. 


Part III. — Who may 

838. Add. Annotation : — Refd. Bex Co. & Rex 
Research Corpn. v. Muirhcad & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

340. Adii. Annoiations : — Refd. The Coaster (1922), 

91 L. J. P. 145 ; Pago t?. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308 ; Allge- 
meine Versicherungs-Gesellschaft Helveitia 
V. German Property Administrator, [1931] 

1 K. B. 672 ; Ellerbeck Collieries, Ltd. v. 
Comhill Insurance Co., [1932] 1 K. B, 401. 

344. Add, Annotation : — Refd. Watson & Everitt 
V. Blunden (1934), 18 Tax Cas. 402. 

345. Add. Annotations : — Refd. Re Phillips, Public 
Trustee v. Mayer (1931), 70 Sol. Jo. 10 ; 
Watson & Everitt v. Blunden (1934), 18 Tax 
Cas. 402 ; Ridley v. Lee, [1936] Ch. 591. 

354. Add, Annotation Refd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. R. 21. 

356a. Sovereign de Jure but not de facto.] — During 
1934 1935, certain moneys became due to 

pltf. as part of the public revenue of Ethiopia 
under a contract made between the Director- 
General of Posts, Telegraphs & Telephones 
of that country & defts., an English co. At 
that time pltf. was both the de facto & the 
de jure government of Etliiopia. In May, 
1930, the Italian Govt, by proclamation 


Sue and be Sued. 

annexed the Empire of Ethiopia, & in Dec., 
1930, the British Govt, recognised the 
Italian Govt, as the de facto govt, of li^thiopia, 
but pltf. was still recognised by the British 
Govt, as the de jure govt, of that country. 
The writ in the present action, claiming 
the moneys whicli were admittedly due 
under the above contract to the govt, of 
Ethiopia, was issued on Jan. 4, 1937. 
The only question for decision was whether 
in the circumstances pltf., as the de jure 
sovereign of Ethiopia, had still a right to 
recover the moneys ; — Held : as it was a 
question of title to property in England, the 
enforcing of the right in no way depended 
on de facto authority in Ethiopia, and pltf., 
as the de jure sovereign, was the proper 
person to enforce such a right in the English 
cts. — Haile Selassie v. Cable & Wireless, 
Ltd. (No. 2), [1938] 3 All E. R. 077 ; 107 
L. J. Ch. 419 ; 54 T. L. R. 1087 ; 82 Sol. Jo. 
646 ; revsd. 56 T. L. R. 209, C. A. 

357. Add. Annotation : — Consd. Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 AH E. R. 
077. 

360. Add. Annotation : — Refd. Aksionaimoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 466. 


PART IL SECT. 6. 

325 Iv. Affreemmi to prosecute 

third party. ] — Pltf. was in a position 
<o firlve evldonoe that one B. was im* 
plloatod with him In the Illegal manu- 
fatitnre of alcohol. Deft. L.» who was 
alleged to be acting not only on his 
own behalf but also on behalf of his 


oo-defts., all of whom were said to hare 
reasons for wishing to be reveny^ on 
B., agreed with pltf. to pay mm for 
said ovldcnoe on the oonidotlon of B., 
the remuneration to be on a sliding 
soale In aooordanoe with the severity 
of tho sentence obtained by pltf. *8 
eyldon’oo. Part payment was made 
under the oontiaot & pltf. sued for the 


balance ; B. having been convicted : — 
Held : the contract was unlawful as 
against public policy. &. therefore, 
unenforceable. — S ymington v. , Van- 
oouvxR Breweries, Ltd. 8c HncTEL, 
[1931] 1 W. W. R. 410; 43 B. C, H. 
388 ; 1 D. L. R. 935; affg., [1930] 
3 W. W. R. 19 ; 4 D. L. R. 1023.— 
CAN. 
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860a« Recognised, if acknowledged here.] — Where 
a revolution has taken place in a foreign 
country &, the new Govt, has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt, is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v, ONou (1926), 
69 Sol. Jo. 670. 

363. Add, Annotation : — Consd. Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All E. K. 
677. Held. Aksionairnoye Obschestvo A. M. 
Luther v. Sapr, [1921] 1 K. B. 456; 
Soviet Republics Union v. Belaiew (1925), 
42 T. L. R. 21. 

866a. Action by procurator — Validity of 

appointment.] — Pltf.,the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. : — Held : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the olTlce of .ambassador did not include 
a procuration pr vate, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v, 
Bingley (1616), Hob. 78, 113 ; 80 E. R. 263. 

Annotations: — As to (2) Consd. Hullett v. Spain (1828), 2 
Bll. N. wS. 31. Folld. Penedo v. Johnson (1873). 22 W. R. 
103. Generally t Refd. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. 

3661 ), _ — Action by minister plenipotentiary.] — 

A demurrer allowed to a bill filed by the 
agent duly authorised, & minister pleni- 
potentiary of a foreign state, in re8X)ect of 
rights of such state, on the gi-ound that tr!C 
state was not properly represented. — I 
SciTNKTDEJi V. LiZARDi (1840), 9 Boav. 461 ; 
15 L. J. Ch. 435 ; 50 E. R. 421, 

Annotation: — Folld. Ponodo (Baron) v. Johnson (1873), 29 
L. T. 452. 

366c. — — Claim under unregistered bill of sale.] — 

To a bill filed by the Charg4 d’Affaires of the 
Brazilian Govt, in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon wliich a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed. — Penedo (Baron) 
V, Johnson (1873), 29 L. T. 452 ; 22 W. R. 
103. 

368. Annotation : — Consd. Duff Development Co. 
V, Kelantan Government, [1923] 1 Ch. 385. 

372. Add, Annotation : — Refd. Duff Development 
Co. V, Kelantan Government, [1924] A. C. 797. 

376. Annotations .* — Refd. The Tervaete (1922), 
128 L. T. 176 ; Duff Development Co, v, 
Kelantan Government, [1923] 1 Ch, 385 ; 
Duff Development Co. r. Kelantan Govern- 
ment, [1924] A. C. 797 ; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add. Annotation: — Aa to (2) Folld. Soviet 
Republics Union v. Belaiew (1925), 42 
T. L. B. 21. 

373 a. .] — A foreign Sovereign suing in 

the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 


tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. — South African Republic v. 
COMPAGNIE PrANCO-BeLGE DU ChEMIN DB 
Per DU Nord, [1898] 1 Ch. 190 ; 77 L. T. 
555 ; 46 W. R. 151 ; 14 T. L. R. 65 ; 42 
Sol. Jo. 60. 

Annotations : — Consd. Duff Developmeut Co. v, Kelantan 
Government, (10241 A. C. 797. Kefd. Re Suarez, Suarez 
e. Suarez, [1918] 1 Ch. 176 ; The Tervaete, (19221 P. 259; 
Soviet Republics Union v, Belaiew (1025), 42 T. L. R. 21. 

376b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. Si continued by its successor, 
the Russian Provisional Govt., Si the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations Si were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
wore handed over to a board of trustees 
appointed by the Charge d’Affaires of the 
Russian Provincial Govt., & deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft, as a 
member of the Russian Govt. Committee 
with regard to the transactions to which tiie 
documents related. Pltfs. claimed the de- 
livery up of the documents, Si deft, contended 
that ho was entitled to a lion on the docu- 
ments until he liad received an indemnity in 
respect of the other actions, Si he set up the 
contention by way of defence Si counter- 
claim ; — Held : although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, Si as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in Si about the 
custody of the documents, Si was not in 
respect of matters Immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — SoviB'r Republics 
Union v, Belaiew (1926), 134 L. T. 64; 
42 T. L. R. 21. 

883. Add. Annotations: — Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21; 
Haile Selassie v. Cable Sc Wireless, Ltd., 
[1938] 3 All E. R. 677. 

387. Add. Annotations : — Consd. Ck)mpania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. 
Suarez. Suarez v. Suarez, [1918] 1 Ch. 176 ; 
The Gagara, [1919] P. 96; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. V. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development Co. v, Kelantan Government, 
[1924 J A. C. 797. 

3 S7a. Notwithstanding restrictions on exercise 

of sovereign rights.] — (1) It is the settled 
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practice of the ct. to take judiciaJ notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; & 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Ma jester’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as ap^icable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn. 
Act, 1889, 8. 11, to set aside the award, but 
the application was refused. In June, 
1922, the CO. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, Sc received in reply 
an official letter stating ti^at Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreip^n power except through the medium 
of the King, & in all matters of administra> 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers -was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, cither by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award, — Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797 ; 
93 L. J. Ch. 343 ; 181 L. T. 676 ; 40 T. L. R. 
566 ; 68 Sol. Jo. 659, H. L. 

AnnotiUi(yn8:—A8 to (1) Apld. Engelke v. Musmonn, [1928^ 
A. 0. 433. ‘ Reld.Muamanuu. KnKelke(1927),9C L. J.K. B* 
824 ; Compania Navlora Vasoongada v, Gristiua 8.8., 
[19381 A. (/’. 485. As to (3) Reid. Dickinson v. Del Solar 
(1929), 46 T. L. 11. 637. 

388. Armoiaiion : — Refd. Duff Development Co. 
V. Kelantan Government, [1924] A. 0. 797. 

389. Add, Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 

390. Add, AmxoUtliona : — Consd. Be Russian Bank 
for Foreign Trade, [1933] Ch. 745. Refd. 
The Tervaete, [1922] R. 269 ; Duff Develop- 
ment Co. V, Kelant^ Government, [1923] 1 
Ch. 386 ; Compania Naviera Vascongada 
r. Cristina S.S., [1938] A. C. 486; Haile 
Selassie v. Cable Sc Wii*eless, Ltd., [1938] 3 
All E. R. 384. 


892. Add, Annotations : — Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v, Sagor, [1921] 3 K. B. 
632 ; The Tervaete, [1922] P. 269; Duff 
Development Co. v, Kelantan Government, 
[1923] 1 Ch. 385 ; The Jupiter (1924), 93 
L. J. P. 166; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. : .] — (1) In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown <&. therefore, 
conclusive, Sc the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
CO. & the Govt, of Kelantan an award was 
made in favour of the co. with costs The 
Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
arnishee order nisi to attach money in the 
ands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan k the 
Crown agents appeared together Si contended 
that Kelantan was an independent sovereign 
State k the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duit' Development Co. v, Kelantan 
Government, [1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 67 
Sol. Jo. 260, 0. A. 

393. Add. Annotatio'ns : — Refd. TIkj Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

393a. .] — A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Mercan- 
til Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. B. 601 ; 68 Sol. Jo. 660, 0. A. 

393b. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

393c. .] — Duff Development Co. v. 

Kelantan Government, No. 387a, ante. 

394. Add, Annotations : — Refd. Re Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176 ; Ihe Gagara, 
[1919] P. 95 ; The Porto Alexandre, [1920] 
P. 30 ; Buff Development Co. v, Kelantan 
Government (1922), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. 0. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
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(1924), 93 L. J. K. B. 810 ; Oompania Naviera 
Vascongada v. Cristina S.S., [1938] A. 0. 485. 

895. Add, Annotation : — Refd. Compania Naviera 
Vascongada v, Cristina S.S., [1938] A. C. 485. 

395a, Claim to property subject of litigation.] — The 

de jure soverei^ of a foreign country having 
brought an action to recover from an English 
CO. a sum of money due under a contract, tlie 
ambassador of the de facto sovereign of that 
country gave notice to the co. by letter that 
his Govt, claimed to be entitled to the sum 
in question : — Reid : the rights of pltf. could 
be adjudicated upon without directly or 
indirectly impleading a foreign sovereign, & 
accordingly, notwithstanding the claim in- 
timated, the ct. had jurisdiction to hear & 
determine the action. — Haile Selassie v. 
Cable & Wireless, Ltd., [1938] Ch. 839; 
[1938] 3 All E. R. 384 ; 107 L, J. (CH.) 380 ; 
159 L. T. 385 ; 54 T. L. R. 99G ; 82 Sol. Jo. 
505, C. A. 


403. Add, Annotation : — Generally^ Refd. Soviet 
Republics Union v, Belaiew (1925), 134 

L. T. 64. 

406. Add, Annotations : — Consd. Duff Develop 
ment Co. v, Kelantan Government, [1924 
A. C. 797. Refd. Re Suarez, Suarez v, 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v, Kelantan Govern* 
ment (1922), 39 T. L. R. 90 ; Oompania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

407a. .] — Duff Development Co. v, 

Kelantan Government, No. 392.h, ante, 

407b. .1 — Duff Development Co. v. 

Kelantan Government, No. 387a, ante, 
409. Add. Annotations : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1^123] 1 Ch. 385 ; Duff Develop- 
ment Co. V, Kelantan Government, [1924] 
A. 0. 797. 


Part IV. — Conditions 

412. Add, Annotation : — ^Apld. Cipriani v, Burnett, 
[1933] A. C. 83. 

412a. .] — A contract may make the 

award of a specified tribunal a condition 
precedent to an action at law without doing 
so in terms. 

The tickets sold for a sweepstake in ?on- 
nection with a race meeting in Trm»olad 
stated : “ This ticket is sold subject to the 
condition that in the event of any dispute ■ 


Precedent to Action. 

arising with reject to o ny matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall bo accepted as final ” : — Held : the 
terms of the ticket, having regard to the cir- 
cumstances belonging to it, made a decision 
by the stewards a condition, precedent to 
any action to recover the stakes. — Cipriani 
V, BURNJrrr, [1933] A. 0. 83 ; 102 L. J. P. C. 
118; 148 L. T. 148, P. 0. 


PART IV. SECT. 2. 

•o. Consent of supervisors — Con- 
struetion of local Act — Action by 
“ creditor *’ — Who is.] — Sect. 4 of c. 73, 
1927, an Act respecting the City of 
Swift Current, provides that during a 
certain period no “ creditor ” shall 
commence a “ suit, action or other 
proceeding " against the city without 
the written consent of the “ super- 
visors,’* & sect. 2 defines “ creditor ” 
6w a person, firm, etc., " now having, or 
who may hereafter have, any action, 
cause of action, debt, account, 
covenant, contract, claim or demand 
whatsoever, against the city ” : — 
Held : definition of “ creditor ” is 
wide enough to include a person having 
a cause of action founded only on tort. 
— Beiswanger V. Swift Current, 
[19301 3 W. W. R. 619; [19.31] 1 

b. L. R. 407 ; 25 S. L. R. 141 ; 12 
C. B. R. 133 ; affg., [1930] 4 D. L. R. 
1031 ; 2 W. W. ^ 59 ; 24 8. L. R. 
453.— CAN. 

Bt, Debt Adjustment Board — Action 
founded on tort — Action to set aside 
conveyance on ground of fraud .] — ^An 
action to sot aside a transfer of property 
on the ground that it was obt^ned by 
undue influence, duress & fraud Is not 
one founded upon a tort, &, therefore, 
does not fall within sect. 11 (2) of 
Debt Adjustment Act, 1933, which 
excludes an action founded on tort 
from the operation of the Act. — 
Clark v. Caykn. [1935] 2 W. W. R. 
18.— CAN. 

■V. Action for recovery of 

possession.] — HeJd: no permit neces- 
sary. — F bisbt V, Smith, [1934] 1 
W. W. R. 834.— CAN. 


•w. — •— — Who is ** resident 

home owner ,**] — ^Troyan v. Park, 
[19361 3 W. W. R. 258.— CAN. 


sx. Under Landlord 

d’ Tenani Act, R.S.S., 1930.]— Pro- 
ceedinm under Landlord & Tenant 
Aot, U.S.S., 1930, against an over- 
holding tenant are proceeding for 
“recovery of possoBsion of land” 
within sect. 7 (1) of Debt Adjustment 
Act, 1934. Such proceedings are not 
an “ action or suit,” & therefore the 
application of sect. 7 (1) is not 

excluded by the exception in sect. 7 
(2) of any “ action or suit which Is 
founded on tort.” Therefore, com- 
pliance with sect. 7 (1) is a condition 
precedent to the Initiation of such 
nrocoedlngs. — Sklzlbr v. Kary, II 935] 
2 W, W. R. 25 ; b F. L. J. (Can.) 21.— 
CAN. 

■y. .J— In proceed- 

ings under Landlord i>c Tenant Act, 
R.S.S., 1930, for a wilt of possession 
held that the tenant Jiad the right to 
have the issues tried whether the land- 
lord having discontinued Its first action 
for foreclosure, bad the right to pro- 
ceed in a second action for foreclosure 
without obtaining a new permit from 
the Debt Adjustment Boaid & whether 
the permit for the first action was of 
any value to the landlord ; and those 
matters should notf be tried in a sum- 
mary way & that. In the exercise of the 
discretion conferred by sect. 53 (3) 
of said Act, the writ of possession 
should be refused. — Be Great-West 
Life Assurance Co. & Lanskail, 
[1937] 1 W. W. R. 77.— CAN. 

•2. Action for negligence 

under Vehicles Act, 1936.] — An action 
against the owner of a motor car 
based on the liability imposed on him 
by sect. 72 of Vehioles Aot, 1932, is 
an action ** founded on tort,” within 
sect. 7 (2) (6) of Debt Adjustment Act, 


An action against a husband who is 
sued Jointly with his wife for bor 
nogligonco in driving a motor car Is, 
also, an action ” founded on tort.” — 
DAVIDNER SOMUHTKll & MRAZEK, 
lilPWKNJBKllG V. SCHUHTEll & MUAZKK, 

[193(5] 1 W. W. R. 45 ; ID. L. R. 5G0. 
—CAN. 

sa. - — — — Action for trespass.] — 

Actions for duiuagcB f«)r trcHi)aBH to 
land, for tho removal of a granary and 
for waste by cutting timber are actiouy 
“ founded upon tort ” Sc, therefore, 
arc proccediugH which by Beet. 7 (2) of 
Debt Adjuntment Act, 1934, arc 
excepted from the application of 
Hcct. 7 (1) thereof. — Wtewart v. 

Shkrstobitoff, [19381 1 W. W. R. 
280 ; 1 I). L. R. 578.— CAN. 

sb. Action for statutory claim — 

Action against insurer,] — An action 
brought under sect. 222fi of Saskatche- 
wan Insurance Act, as amended by 
1 933, c. 22, by an Injured pemon against 
the insurer on an automobile policy, 
is an '* action for a statutory claim,” 
within the meaning of soot. 7 (1) of 
Debt Adjustment Act, 1934, & not a 
” proceeding on a contract made or 
entortid into by the debtor.” within 
sect. 7 (2) (b) thereof, & is, therefore, 
one which cannot be brought without 
the consent of the Debt Adjustment 
Board or the notice required by soot. 7. 

LANDA V. TRAVELEIW iNHUltANOE 

Co., [1 9361 2 W. W. R. 100 ; 2 D. L. R. 
732.— CAN. 

sd. Consent by anifthing done — 

Relation back.l—Dcbt Adjustment Aot, 
1933, 8. 6 (2), provides that “the 
consent of the Board under this section 
whenever given shall relate back, to 
anything done in the action or other 
prooeedings in respect to which tho 
permit Is given “ : — Held : this pro- 
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425. Add, Annotations : — Consd. J oachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank r. Sutcliffe, [1918] 
2 K. B. 833. 

428. Add. Annoiaiion : — Refd. Bradford Old Bank, 
Ltd. r. Sutcliffe (1918), 34 T. L. R. 619. 

480. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 

2 K. B. 833. 

434. Add. Annotations : — Consd. Tate v. Crewd- 
son, [1938] 3 All E. R. 43. Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833 ; 
Joachimson v. Swiss Bank Corpn., [1921] 

3 K. B. 110. 

436. Add. Citation : -11 L. J. Q. B. 87. 


448. Add. Annotation : — Refd. Bradford Old Bank 
V. Sutcliffe, [1918] 2 K. B. 833. 

461. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

462. Add. Annotations: — As to (1) Consd. Tate v. 
Crewdson, [1938] 3 All E. R. 43. Refd. Brad- 
ford Old Bank v. Sutcliffe, [1918] 2 K. B. 
833. 

462. Add. Annotation: — As to {1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. Annotation : — Consd. Bradford Old 
Bank r. Sutcliffe, [1918] 2 K. B. 833. 

480. Add “For full anns., see S. C., No. 176, 
ante.** 


Part V. — Suspension of Right of Action. 


491. Add. Annotation : — Dbtd. Flint v. Lovell, 
[1935] 1 K. B. 354. 

496. Add. Annotations : — Refd. Admiralty Comrs. 
V. S.S. Amerika, [1917] A. C. 38 ; Flint v. 
Lovell, [1935] 1 K. B. 354. 

497. Add. Annotation : — Refd. Flint v. Lovell, 
. [1935] 1 K. B. 354. 


.497a. .] — If the party know that he has 

. been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon. — Harris v. Shaw (1730), Leo temp. 
Hard. 349 ; 95 E. R. 226. 

Annotation : — Refd. Wells v. Abrahams (1872), L. R. 7 
Q. B. 554. 


ylslon is not restricted to actions begun 
before the Act came Into forego ; &, 
thoreforo, the plea that the permit in 
this case was not erivon until after the 
defence was filed was not sustained. — 
Bow Island v. Ualpin, [1030] 1 
W. W. 11. 401 ; 2 D. L. R. 237.— CAN. 

gf. Non-compliance iviih Act — 

Effect on proceedings .] — The effect of 
Debt Adjustment Act, 1034, is that 
where its provisions as to tho stops to 
bo taken before bringing action are not 
oompllod with tho proceedings are null 
& void. — Edwahds v. Guosskh & 
Glass, Ltd., [1936] 3 W. W. R. 070.— 
CAN. ♦ 


PART V. SECT. 4. SUB-SECT. 1. 

498 II, Claim under Crimi- 

nal Injuries Code of Ireland.] — Tlie 
rule or dootrino that no civil remedy 
will lie against the perpetrators of a 
felonious act until they have boon 
prosooiitod to conviction Is not 
applicable to a claim for compensation 
under Criminal Inlurles Code of 
Ireland for goods stolon in the course 
of rioting. — Tylku v. Cork County 
Council, 11921] 2 I. R. 8.— IR. 

499 1. .] — A criminal charge 

was laid by pltf. bank against deft. In 
respect of 11,800 which tho bank 
alleged it had overpaid deft. Before 
decision in the criminal trial had been 
given, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that immediately tho 
evidence disclosed a criminal offence 
on the port of deft., wMch had not been 
prosecuted to conviction or acquittal, 
pltfs, sliould not have been allowed to 

rooeed with the action, but should 
ave been non-suited : — Held : as a 
criminal prosecution had actually been 
carried through, even though the 
deoision was under advisement, the 
action could be maintained. — Stan- 
dard Bank of Canada v. Shuen Waii,' 
il919j 1 W. W. R. 686 ; 26 B. C. R. 
441.— CAN. 

499 U. .] — Where, in an 

action for assault & battery, pltf. 
proves that the lifiury caused Serous 
bodily harm, pltf. will be nonsuited 
unless it appears that proceedings have 


been taken against deft, for the 
criminal offence. — S ohoul v. Kay 
(1862), 10 N. B. R. (5 All.) 244.— CAN. 

604 Hi. No 

herd & fast rule can be laid dowm to 
indicate tho considerations by which 
a ct. ought to bo guided in cousldoriug 
the question of the stay of a criminal 
proceeding, pending tho disposal of a 
civil suit, & each case must be deter- 
mined upon Its own facts. Even if 
some or all the matters materially in 
Issue are tho same, that in itself cannot 
bo a reason for staying the criminal 
proceedings. One test is whether the 
prosecution Is public or private. Where 
It is public the ct. as a rule would not 
stay criminal proceedings. — G opal- 
CHANDRA CHAKRAVARTI V. KlNQ Em- 
PKROR (1929), I. L. R. 57 ; Calc. 558. — 
IND. 

604 iv. .] — Tho rule 

that where pltf. sues in respect of a 
wrong which is a tort & also a felony, 
deft, should be prosecuted in respect of 
the felony before the civil action is heard, 
does not make such crimlual prosecu- 
tion au indispensable condition prece- 
dent to the right to maintain the civil 
action, lu Its modern application tho 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
Judicial discretion. In exercising such 
discretion the ct may consider circum- 
stances, such 08 the infancy, ignorance, 
or poverty of pltf., which may afford 
excuse for the failure to prosecute in 
respiHJt of the felony. Where pltf. has 
obtained a verdict in the clvif action, 
the ct., on motion for a new trial or for 
Judgment, may consider the circum- 
stance that botwedh verdict & motion 
deft, has been prosecuted in respect of 
tlie felony. — Carli8I.k v. Orr (No. 2), 
[19181 2 1. R. 442.— IR. 

604 V. .1 — On Aug. 

12. 1920, an information for theft was 
laid by dcfls. against pltf. On Aug. 23, 
1920, pltf. began an action in a division 
ot. against defts. to recover 199 for 
wages ; on Aug. 30, defts. counter- 
olaimod In the division ct. action for 
money tickets a mounting to 1202. 74. 
*' fraudulently & without colour of 
right converted by pltf. to his own 
use, the subject of conversion being 

12 


the same as that In respect of wliich tho 
criminal charge was made ; on 8ept. 22 
pUf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
sessions. On a subsequent day the 
judge of the division ct. heard argu- 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up ; he decided that 
It should, & fixed a day for trial, but 
on Doc. 10, 1920, neither the action 
nor tho criminal proceeding having 
been tried, an order was made by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the judge of the division court 
from proceeding in tho action until 
afUT the final disposition of the crimi- 
nal prosecution. Pltf. appealed from 
this order, & before the completion of 
tlio argument of tho appeal pltf. was 
tried upon the criminal charge & 
acquitted : — Held : tho division ct. 
Judge had the right, the claim & 
counterclaim being within the juris- 
diction of tho ct., to stay proceedings 
or otherwise deal with the case ; & 

prohibition did not lie, even If the 
Judge erred in the conclusion to which 
he came. — lie Bryant v. City Dairy 
Co. (1921), 64 D. L. R. 283 ; 37 Can. 
Grim. Gas. 405 ; 50 O. L. R. 40.— CAN. 

604 vi, .] — Tho rule 

that where an injury constitutes both 
a civil wrong Sc a felony the civil 
remedy la suspended until after 
prosecution does not apply where the 
offences disclosed by the civil action 
are offences under the Cod^ or. If only 
common law offences, afo offences 
which could not at any time have been 
classified as felonies. — Porter v. Sol- 
LOWAY MiLi,s & Co., Ltd,, [1930] 
1 W. W. R. 680 ; 3 I). L. R. 758 ; 26 
Alta. L. R. 150 ; 54 Can. C. C. 181.— 
CAN. 

604 vii. .] — Illing- 

worth V. Coyle, [1933] 3 W. W. R. 
607 ; 48 B. C. R. 81.— CAN. 

604 viii. Stay of 

civil proceedings for criminal negli- 
gence pending criminal proceedings is 
a matter of discretion, not of right. — 
Johnson v. Sheills, U9351 2 D. X*. R, 
806. — CAN. 
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505a. Felony depending upon 

intent — Intent not proved.}— Yard y v. Green- 
wood (1935), 79 Sol. Jo. 363. 

507. Add. A nnotaiion : — Held. Admiralty Comi^. 

V. S.S. Amerika, [1917] A. C. 38. 

516. Add. Annotations : — Consd. Yardy v. Green- 
wood (1935), 79 Sol. Jo. 303. Refd. Canvey 
Island Comrs. v. Preedy (1921), 91 L. J. Oh. 
203. 


523. Add. Annotaiion : — Held. Flint v. Lovell, 
[1935] 1 K. B. 354. 

526. Add. Annotation : — Refd. Flint v. Lovell, 
[1935] 1 K. B. 354. 

540. Add. Ayinoiationa : — Refd. Weld-Blundell v. 
Stephens, [1919] I K. B. 620 ; Samuel v. 
Dumas, [1924] A. C. 431 ; Pailln v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 73. 


Part VIII. — Maintenance and Champerty. 


549. Add. Annotations : — Expld. Neville v. London 
“ Express *’ Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 30 T. L. R. 
658. 

551. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 308. 

552. Add. Annotaiion : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368. 

556. Add. Citation .-—.After “ [1917] 2 K. B. 504, 
C. A.” add “Or/, appeal, [1919] A. 0. 368, 
H. L,,” & after “ 500 ’’ add “ 561a, 719a.“ 
Add Annotation : — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

557. Add. Annotation : — Refd. NevilU; v. London 
“ Express “ Newspaper, [1919] A. C. 368. 

558. Add. Annotation : — Consd. Neville v. London 
“ Express ’’ Newspaper, [1919] A. C. 368. 

559. Add. Annotations : — Consd. Neville v. London 
“Express” Newspaper, [1919] A. 0. 368. 
Refd. Weld-Blundell v. Stephens, [IvlOj 1 | 

K. B. 520 ; Hickman v. Kent or Romney | 
Marsh Shoepbreeders’ Assocn. (1920), 36 ' 
T. L. R. 528. 

560. For the existing paragraph substitute the 
following paragraph : — 

.] — (1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — Neviixe v. London “ Express ” 
Newspaper, Ltd., [1919] A. C. 368 ; 88 

L. J. K. B. 282 ; 120 L. T. 299 ; 35 T. L. R. 
167 ; 63 Sol. Jo. 213, H. L. 

Atuiolfii ions : — As to (2) Folld. Hlckniaii v. Kent or Romney 
Marsh Sheepbreedern Assocn. (1920), 37 T. L. K. 103. 
Apld. VVlg^ciaa v. Lavy (1928), 14 T. L. R. 721. Utnerally. 


Refd. Wild v. Simpson. [19191 2 K. 13. 644 ; Ellis v. 
Torrington, [1920] 1 K. 13. 399 ; Haseldlne v. Hosken, 
[19.331 1 K. H. 822; Howard v. Odhams Press, Ltd., 
LI 937 I 2 All E. R. 609. 

561. Annotation : — As to ^(2) Refd. Mackey v. 
Monks (Preston), [1918] A. C. 59. 

561a. Special damage — Necessity to prove.] — 

Neville v. Ia:)n1)on “ Express ” News- 
paper, Ltd., No. 560, an/c. 

561b. .] — PItf., a member of deft. 

assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for 0. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify 0. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
moneys recovered in tlie action. Pltf. tlion 
bro\ight an action against the assocn. for 
maintenance champerty, other relief : — 
Held: (1) cliampeity btiing a form of 

maintenance, a decision winch applies to 
the genus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance. — Hickman v. 
Kent or Romney Marsh Shekprrekders’ 
Assocn. (1920), as reported in 151 L. T. Jo. 5, 
G. A. 


PART V. SECT. 4, SUB-SECT. 2. 

sm. Injury inculcnkU to felony ,] — 
Held : the rule, that civil proceedings 
baaed upon felonious acta of deft, 
should be stayed until deft, had been 
prosecuted, did not apply where injury 
resulted to a person only incidentally 
to the felony, &, in any eyont, tho rule 
did not apply to actions based upon 
sect. 3 of Compensation to Relatives 
Act, 1897 .— c:!a.rr v. Baker (193«), 30 
S. R. N. S. W. 301 ; .03 N. S. W. W. N. 
110.— AUS. 

PART V. SECT. 4, SUB-SECT. 3.— C. 

sp. Civil action against company — 
Prosecution of directors .] — On appeal 
from an order staying a civil notion 
against an Incorporated co. until a 
criminal prosecution against certain 
officers thereof should be disposed of : 
— Held : the appeal should be allowed. 
— MaOKES V. ^LLOWAY, MILLS & CO., 
Ltd. (No. 3), [1931] 2 W. W. R. 026; 


1 4 D. L. R. 417 ; 44 B. C. R. 401 ; 57 
C. C. C. 103.— CAN. 

«r. Oiinl action against society — 
Prosecution of trustees.] — Held: civil 
action should not be stayed. — Koz- 
LOwsKi V. Workers’ Benevolent 
Society op Canada (No. 2), [1933] 3 
W. W. R. 560 ; [19341 1 D. L. R. 237 ; 
41 Man. L. R. 488.-^AN. 

PART V. SECT. 4, SUB-SECT. 3.— D. 

•z. Abolition of distinction betv)een 
felonies <£• misdemeanors — Action 
against company — Proseeviion of 
directors .] — Even If the rule, that whore 
an Injury constitutes both a civil 
wrong & a felony the civil remedy Is 
suspended or may be stayed until tho 
person who committed the injury has 
been prosecuted, is in force In Alberta, 
it is inapplicable where the oivli action 
is against an incorporated company & 
a stay thereof Is asked for on the ground 
that criminal proceedings are pending 


against directors of tho oo. on charges 
identical with those which might bo 
based on tho facts which may be dis- 
closed In tho civil action, but there Is 
nothing alleged in tho latter action 
to show that said directors are in- 
dividually connected with or have a 
knowledge of tho facts aUeged In that 
action. Since said rule uiidor the law 
of England was applicable where the 
prosecution was for a felony but not 
where it was for a misdemeanor, & 
the distinction between felonies & 
misdomoanors has been abolished with 
respect to offences against tho Criminal 
Code, the rule does not apply whore 
tho offences disclosed by tho clvU 
action are offences under tho Code or, 
if only common -law offences, are 
offences which could not at any time 
have been classified as felonies.— 
Porter v. Solloway, Mills & CJo., 
Ltd., [19301 1 W. W. R. 680: 3 
D. L. R. 758 ; 20 Alta. L. R. 150; 
54 Con. C. C. 181.— CAN. 
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666. Add* AnnotcUian : — Refd. Neville v* London 
Express ” Newspaper, [1919] A. 0. 368. 

569. Add, Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. 0. 368. 

676. Annotationa : — For “ For full anns., see ** 
read “ Mentd. Williams v. Page (No. 4) 
(1869), 28 Beav. 148.” 

677. Add. Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 

683. Add. Annotations : — Refd. County Hotel & 
Wine Co. r. L. & N. W. By., [1918] 2 K. B. 
251 ; Ford i;. Radford (1920), 36 T. L. R. 668. 

684a. Special damage — Necessity to prove.] — Hick- 
man V. Kent or Romney Marsh Sheep- 
breeders’ Assocn., No. 661b, ante, 

686. Add, Annotation : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 668. 

689. Add. Annotation ;-#-Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 

690. Add. Annotations .— Apld. Ford V. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London “ Express ” Newspaper, [1919] A. C. 
368.^ 

692. Add. Annotation : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

598a. .] — Uttley v. Hooper & Co. 

(1935), 79 Sol. Jo. 542. 

694. •Add. Annotation: — Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as Ms solr. in an action brought 
against him. Deft, had a counterclaim, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering moro than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
& his solr. sued him for the costs ; — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer t^t he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit. — 
Wild v. Simpson, [1919] 2 K. B. 644 ; 88 
L. J. K. B. 1085 ; 121 L. T. 326 ; 35 T. L. R. 
670 ; 03 Sol. Jo. 626, O. A. 


699a. ^ — Pltf. carried on business as 

the ” Turf Register,” which in a prospectus 
issued by him was called a ” society ” ; but 
he was the sole proprietor of the business, 
' though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft, in the terms of the prospectus, that in 
consideration of pltf. “ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of the agreement : — Held : the agreement 
was illeg^ void, being contrary public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 

. itself, & pltf. could not recover. — Ford v. 
Radford (1920), 36 T. L. R. 658 ; 64 Sol. 
Jo. 671. 

601. Add. Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Neville v. Ijondon ” Express ” News- 
paper, [1919] A. C. 368 ; Ellis v. Torringlon, 
[1920] 1 K. B. 399. 

602. Add. Annotaiions : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Hy., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [i920] 1 K. B. 399; 
Allgemeine Versicherungs-Gesellschaft Hel- 
vetia V, German Property Administrator, 
[1931] 1 K. B. 672. 

603. Annotation : — As to (1) Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

604. Annotations : — Refd. County Hotel & Wine 
Co. r. L. & N. W. Ry., [1918] 2 K. B. 251 ; 
Marsden v. Heyes, [1927] 2 K. B. 1. Refd. 
Gottliffe V. Edelston (1930), 99 L. J. K. B. 
647. 

604a. Assignment of option to take 

lease.] — In 1853 the L. & C. Ry. Co., the pre- 
decessors of deft. CO., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ” the co, & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ” at a rent to be fixed as there 


PART Vlll. SECT. 1. SUB-SECT. 8. 

581 lx. .1— One, D., died 

Ron less In 1843. leariog him BnrvlvlnK 
tliree widows, the last of whom died 
In 1894. The widows had from time 
to time made numerous alienations of 
ortlons of their hui band’s estate to 
efts., most of the transactions being 
evidenced by registered deeds. In 
1906, the present suit for posaesslon 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
ho, after the death of the last sur- 
viving widow, had transferred a share 
In the property In consideration of 
their agreeing to supply funds for the 
litigation to recover back the land from 


the alienees : — Held : the English 
rules against champerty 8c maintenance 
are not in force in India, & agreements 
to finance litigation on condition of a 
promise to share in its fruits are not 
against publio policy or void & can be 
enforced, unless they are extortionate 
or otherwise inequitable. — T hakar 
Singh r. Uttam Kaub (1929), I. L. R. 
10 Lah. 613.~IND. 

594 vii. .1 — The 

English law of champerty is not in 
force In India 8c fair agreements to 
share property in litigation with others 
In oonslderation of their supplying the 
funds for carrying on sufts are not 
opposed to publio policy. Sc snoh agree- 

14 


ments should receive effect except when 
extortionate or Inequltabft. — I ndab 
Singh tj. Munshi (1919), 1. L. R. 1 
Lah, 124.— IND. 

594 vili. .] — An agreement 

to contribute towards the costs of a 
law suit in oonslderation of receiving 
a share in the result of the suit : — 
Held : on the facts to he not cham- 
pertous. — F ellows -SM rrH ti. Shanks 
(1925). 46 N. L. R. 168.— 8, AF. 

PART Vlll. SECT. 2, SUB-SECT. 1. 

601 ii. Pettnnent of consideration 

dependent on success of action — Assion- 
ment tsnd.] — Fmar Mobtoagk Oo. e. 
NOUD, [1925] 4 D. L. R. 22L— GAN. 
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mentioned, ** in preference to any other 
party.** In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
CO. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1863 & “ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.’* Prom 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub -lease as were applicable. In 
1870 defts. succeeded by statute to the 
contracts of the L. & 0. By. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to ^Itfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
“ principal indenture ” ; & it also provided 
that “ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,” 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. having 
ignored the notice, pltfs., on Oct. 10. 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1870, of ‘‘all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.’ hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent j (1^) to have 
such rent fixed under the direction of the 
ct. ; (c) damages for the breach of sTich 

obligation by defts. : — Held: (1) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
tiling demised ; (2) the option clause was 

assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
“ premises ” therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs,, & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 


in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties. — 
(Bounty Hotel & Wine Co. r. London & 
North Western Ry. Co., [1918] 2 K. B. 
261 ; 87 L. J . K. B. 849 ; 119 L. T. 38 ; 34 
T. L. R. 393 ; 17 L. O. R. 274 ; affd. on other 
grounds, [1921] 1 A. C. 85, H. L. 

807, Add, Annotations: — to (1) Dlstd. Ford v, 
Radford (1920), 36 T. L. R. 658. Refd. 
County Hotel & Wine Co. v, L. & N. W. Ry., 
[1918] 2 K. B. 251. 

615. Annotation : — Refd. Countv Hotel <fc Wine Co. 
V . L. <8c N. W. Ry., [1918] 2 K. B. 251. 

617. Add. Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 s Ellis V . Torrington, [1920] 1 K. B. 399. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
aid tithes to the lessor during his incura- 
ency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for tlio recovery of the 
tithes of the ninety acres its his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, 1510 (c. 9). — White v. 
Gardner (1835), 1 Y. A C. Ex. 385; 160 
E. R. 157. 

621. Add. Annotations : — Consd. County Hotel 
& Wine Co. v. L. & N. W. Ry., 11918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1 K. B. 399. 

621a. Dilapidations.] —A freehold mes- 

suage & tenement were the subject of the 
following leases : (a) a head lease which ex- 
pired on Dec. 25, 1917 ; (h) an underlease 
which expired on Dec. 18, 1917 ; (c) a 

sub-underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been 
a tenant to deft, of the same premises, & was 
liable to him under a coyonant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair & deft, was threatening pltf. 
with an action on his covenant. Thereupon 

Itf. obtained an assignment of the full 
enefit of the lessee’s covenants to repair 
contained in the sub -underlease, com- 

menced an action against deft, as assignee 
of the sub-underlease for breaches of the 


PART VIII. SECT. 2, SUB-SECT. 3, 

620 1. Purchase of lands in HHoation — 
Pending aciions relating to property 
purcha^ — Specific performance .] — 
Pltfs. haYing filed a bill for specific 
performanoe of a contract by one H. 
to sell a oertain mine to them, it was 
agreed between pltts. & T., one of the 
now defts., pending enoh suit, that 


certain persons should purchase said 
mine from pltfs. ; that they should 
deposit the money required for the 
seenrity for costs which pltfs. bad been 
order^ to give in said suit & pay all 
costs incurred or to be incnrn3d therein, 
or in any other salt brought or defended 
by them respecting said mine. & pay 
all moneys due for the purchase thereof, 
allot to each of pltfs. a twentieth 


16 


share therein. If tboj’’ should succeed 
in getting a title through the suit ; 
& that they would settle all claims of 
Messrs. E. & G. against pltfs. Pltfs. 
having sued defts. on the last-mentioned 
covenant : — Held : the agreement was 
void for champerty & maintenance, & 
they therefore could not recover. — 
Cakh V . Tannahill (1870), 30 U. O. li. 
217.— CAN. 
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lessee’s covenants therein : — Held : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v. Toriunoton, [1920] 1 K. B. 399; 
89 L. J. K. B. 369 ; 122 L. T. 301 ; 36 
T. L. K. 82. C. A. 

Annotation: — ^Refd. Ryo v. Purcell, [1020] 1 K. B. 446. 

634. Add. Annotation : — Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 

636. Add. Annotations: — As to (1) Refd. Ellis v. 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 261. Refd. Earle 
(1925), Ltd. V. Hemsworth R. D. O. (1928), 
140 L. T. 69, Generally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 44 T. L. R. 768. 

636. Add, Annotations : — Apld. Ellis v. Torrington, 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 261. 

637. Add, Annotations: — As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 261. 

637a. Actions for infringement of copyright — 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
.limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not charnportous, & 

S ltfs. were entitled to succeed. — P erforming 
Lights Society, Ltd. v. Thompson (1918), 
34 T. L. R. 351. 

6d7b. Assignment of Judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment : — Held : 
this was good consideration & might be 
assigned without maintenance. — Lodeu v. 
Chesleyn (1664), 1 Sid. 212 ; 82 E. R. 1063. 

640. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

641. Add, Annotation : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368 

642. Add. Annotation : — Refd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 368. 


644. Add. Annotations : — Consd. Neville v, London 
” Express ” Newspaper, [1919] A. C. 368. 
Dlstd. Ford v. Radford (1920), 36 T. L. R. 658. 

645. Add. Annotation : — Refd. Neville v. Ix)ndon 
“ Express ” Newspaper, [1919] A. C. 368, 

646. Add. Annotations : — Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. O. 368 j 
Weld-Blundell r. Stephens, [1919] 1 K. B. 
520 ; Hickman v, Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 628. 

648. Add. Annotations: — As to (1) Apld. Ford v, 
Radford (1920), 36 T. L. R. 658. Generally, 
Refd. Neville v. London ** Express ” News- 
paper, [1919] A. C. 368. 

655. Add. Annotations : — Refd. Neville r. London 
“ Express ” Newspaper, [1919] A. C. 368 ; 
Ford V. Radford (1920), 36 T. L. R. 658. 

661. Add. Annotations : — Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London “ Express ” Newspaper, [1919] A. C. 
368. 

665. Add. Annotation : — Refd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 368. 
669. Add, Annotations : — Refd. Neville v. London 
' ” Express ” Newspaper, [1919] A. C. 368 ; 

Ford V. Radford (1920), 36 T. L. R. 658. 

671. Add. Annotation : — Consd. Neville v. London 
” Express” Newspaper, [1919] A. C. 368. 
679. Add. Annotation : — Refd. Neville v. London 
“Express” Newspaper, [1919] A. 0. 368. 

681. Add. Annotation : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

683. Add. Annotations : — Refd. Neville v, London 
“Express” Newspaper, [1919] A. C. 368 ; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
620 ; Hickman v, Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 
528. 

585. Add. Annotations: — As to {1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
Neville London “ Express ” Newspaper, 
[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 

687. Add. Annotation : — As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

689a. .] — Observations as to the cir- 

cumstances in which a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he may do so. — 
Wiggins v. Lavy (1928), 44 T. L. R. 721, 
0. A. 

692. Add, Annotations : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. O. 368 ; 
Ford r. Radford (1920), 36 T. L. R. 658. 

694. Add. Annotation : — Consd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 


PART VIII. SECT. 2, SUB-SECT. 4. 

627 ii. .1 — By an absolute as- 
signment of a debt In writinir & under 
seal the assizor, allegdn^: that deft, 
was indebted to him in a sum in excess 
of 11,000, affreod bo assira &. did 
assign the claim absolutely to pltf. in 
oonsideration of the payment ox $200, 
&: mutual oorenants were entered into 
to the effect that if the debt owing to 
the assignor did not amount to $1,000 
the assimor would give to the assignee, 
pltf. in thb present action, a rebate pro 
rata. & If the claim exoe^ed the sum 
of $1,000, in that event, the assi^mee 
would pay to the assiffnor the same 


proportion of such excess ; — Held : the 
assignment in question was not oham- 

S ertous. — Greknstein v. G. H. Dress 
C., 119331 O. R. 41 ; 1 D. L. R, 411 ; 
50 C. O. O. 165.--CAN. 

634 ii. Subject to litigation , — 

Conveyance txzlid.l — By reason of the 
erection of the Ouinzo Lake Dam, & the 
consequent rai^nsr of the level of the 
water in the lake, parts certain 
properties in the neighbourhood were 
flooded. The Crown expropriated the 
right so to flood these properties in- 
eluding the one in question herein, 
which at the time of the expropriation 
belonged to V. Subsequently Y. sold 

16 


the property to H. togethet- with V.'s 
right to recover the compensation from 
the Grown for all damages caused 
him by the flooding &, expropriation. 
The Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of the compensation 
fixed, & made H. deft. : — Held : the 
assignment from V. to H. was not an 
assignment of litigious rights. — R. r. 
Hyk (1921), 21 Exoh. C. R. 76.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

643 11. .1— Arpin V. Lbclaire, 

[1930] 2 D. L. R. 427.— CAN. 
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695, Annotation : — Refd. Wild v. Simpson. [19191 
2 K. B. 644. 

696» Add, Annotation : — Refd. Wild v, Simpson, 
[19191 2 K. B. 644. 

699. Add, Annotation : — As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

702. Add, Annotation : — Refd. Wild v, Simpson, 
[1919] 2 K. B. 644. 

703. After this case add : — 

Payment of damages for champerty — Whether 
recoverable under solicitor’s indemnity policy.] 
— See Hazkldine v. Hosken, Insurance, 
No. 3289b, post, 

711a. .] — A solr. will never be permitted 

to deal with his client for the property in 

question in the cause. — Dowltn v, 

(1823), as reported in 1 L. J. O. S. Ch. 169. 

713a. .] — Pittman v. Prudential 

Deposit Bank, Ltd. (1896), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, 0. A. 


716. Add, Annotation : — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 

719. Add, Annotation : — Refd. Neville v. London 
“ Express *’ Newspaper, [1919] A. C. 368. 

719a Necessity of proving special damage.] — 

Neville v, London “ Express ” News- 
paper, Ltd., No. 560, ante, 

720. Add, Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 

725. This paragraph was in effect reversed by the 
House of Ijords, see Neville v, London 
“ Express ” Newspaper, Ltd., No. 560, ante, 

726. Annotation : — Refd. Neville v, London “ Ex- 
press ” Newspaper, [1919] A. 0. 368. 

731. Add, Annotations : — Apld. Ford V. Radford 
(1920), 36 T. L. R. 658. Refd. Neville r. 
London “ Express ” Newspaper, [1919] A. C. 
368. 


PART VIII. SECT. 4. SUB-SECT. 2.— A. 

696 iii. Leijal Professions 

Act, 1911 (c. 130), 8. 97, — An uf^roe- 
ment botiveen pltf. & do^i. mado under 
the above sect., an to layment for 
deft. '8 Borvlces as solr., was rescinded 
on the ground that the provincial 
statute authorising such an agreement 
was ultra vires. — Taylou v. Mackin- 
tosh, 11924] 3 ]), L. R. 926 ; 3 W, W. K* 
97 ; 34 B. C. R. 66; affu., fl924] 1 
D. L. R. 877 ; 1 W. W. R. 859 ; 33 
B. C. R. 383.— CAN. 

r 1. .] — A solr. who has 

honestly Investigated a client’s case & 
come to the conclusion that the client 
has a good cause of action or a good 
defence to an action, so long as ho 
makes no bargain with his ollcut to 


take a share of the proceeds, does not 
by advancing money for disbnrHOiiionts 
& by conducting the case without 
having received any payment on 
account of bis costs commit the 
wrong of champerty or maintenance. 
Whether he docs this without any 
prior agreement with his client, or 
whether ho makes a prior agreement 
either that In any case he shaH bo repaid 
siKih costs & disbursements or that ho 
shall bo paid only out of the proceeds 
of the suit, & that, if there are no pro- 
ceeds, the solr. will hear the loss, the 
solr. is guilty of no wrong. The legal 
liability imposed oh pltf. for the 
amount of a Judgment against him, 
or for costs which he has been ordered 
to par, V ’ f<;c costs incurred by him in 
unsuccos.^fui'y <lef ending the aijtlon, 


are not such damage os will support an 
action for maintenance. — SiicvwuiGiiT 
u. Ward, [1935] N. Z. L. U.43.— N.Z. 

PART VIII. SECT. 5. SUB-SECT. 2.— B. 

sa. Uefenee of ctiamperty — Action 
must be based on affreement .] — Where a 
statement of claim shows a good cause 
of action which If established at the 
trial will entitle the pltf. to suocoed, 
deft, canrojt by sotting up a 
chainpertoufl agreement between pltf. 
6!:. strangers to the action deprive 
nltf. of his right to nrosocute the action. 
The defence of champerty & main- 
tenance is coidiuod to actions on the 
ohampertons contracts themselves. — 
Davky r. Tallom (Man.), 11928] 3 
W. W. R. 215 ; affd.AV.m] 1 W. W.R. 
171.— CAN. 
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ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 


1. Add, Annolation : — Consd. The Pagemes, 
[1920] P. 185. 

12a. .1 — Dorrington’s Case (1616), 

Moore, K. B. 916 ; 72 B. R. 995. 

12b. ,] — Martin v. Green (1664), 1 

Keb. 730 ; 83 E. R. 1210. 

25. Citations : — For “ The Lord Cochrane 
read “ Duncan v, M‘Calmont.** 

38. Annotations : — For “ For full anns., see 
Shipping & Navigation ’* read “Mentd. The 
Hanna (1866), L. R. 1 A. B. 283 ; General 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1869), L. R. 4 Exch. 238 ; 
The Warsaw, [1898] P. 127.” 

89. Add, Citations: — (1862), 15 Moo. P. C. C. 
304 ; 5 L. T. 558 ; 10 W. R. 124 ; 1 Mar. 

< L. C. 177 ; 16 E. R. 609, P. 0. 

Annotations : — For “ For full anns., see 
SHfPPiNG k Navigation ” read “Mentd. The 
Stettin (1863), Brown. & Lush. 199 ; The 
Hanna (1866), L. R. 1 A. & E. 283 ; General 
Steam Navigation Co. v, British k Colonial 
Steam Navigation Co. (1869), L. R. 4 Bxch. 
238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902] P. 10 ; The Oayo Bonito, [1903] P. 203.” 
40. Citations : — ^Add after the words ” on another 
point” sub nom. The Argos (C\rgo Ex), 
Gaudet V . Brown, The Hewsons, Geipel 

V , CORNFORTH.” 

Annotations: — For ‘‘For full anns., see 
Shipping & Navigation ” read “Mentd. 
Purkis r. Flower (1873), 43 L. J. Q. B. 33 ; 
Flower v, Bradley (1874), 44 L. J. Ex. 1 ; 
G. N. Ry. r. SwatTlcld (1874), L. R, 9 Exch. 
132 ; Gunnestad v. Price, Fuflmore v. Wait 
(1875), L. R. 10 Exch. 65; The Alina 
(1880), 5 Ex. D. 227 ; Allen v. Garbutt (1880), 
6 Q. B. D. 165 ; The Rona (1882), 7 P. D. 
247 ; R. V. Southend County Court Judge 


(1884), 13 Q. B. D. 142 ; The Ooxmty of 
Durham, [1891] P. 1 ; R. v, City of London 
Court Judge, [1892] 1 Q. B. 273 ; The 
Theodora, [1897] P. 279 ; Poster v. Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470.” 

41. Add, Annotations : — ^Refd. Ellerman Lines v, 
Grayson, [1919] 2 K. B. 614 ; Admiralty 
Comrs. V , S.8. Volute, [1922] 1 A. C. 129; 
Dew V , United British 8.8. Co. (1928), 98 
L. J. K. B. 88 ; Service v, Sundell (1929), 
45 T. L. R. 569 ; The Eurymedon, [1938] P. 
41. 

46. Add. Annotation : — Retd. The Pagemes, 
[1926] P. 186. 

59. Add. Annotation : — Retd. The Beldis, [1936] 
P. 51. 

65. Add. Annotations : — N.F. The Beldis, [1936] 

P. 61. Retd. The Minerva (1933), 49 

T. L. R. 563. 

66. Add. Annotations : — Retd. The Llandovery 
Castle, [1920] P. 119; The Jupiter, [1924] 
P. 236. 

66a. .] — An action in rem was brought 

in a county ct. having Admiralty jurisdiction 
by pltfs. against defts. the owners of the 
Norwegian S.S. Beldis^ for £27 4s, 6(Z. pay- 
able by defts. to pltfs. under an arbitrator’s 
award in respect of overpayment of chartered 
freight. The arbn. was held by virtue of a 
clause in a charterparty relating, not to the 
Beldis, but to the S.S. Belfri, another ship 
belonging to defts. Defts. failed to appear 
& judgment was entered against them by 
default. Thereupon the present applts., 
who held a mtge. on the Beldis, intervened, & 
by agreement an issue was submitted to the 
county ct. judge as to ” whether pltfs.’ action 
in rem against the S.S. Beldis is maintainable 
in view of the fact that pltfs.* claim in this 
action arose out of a charterparty of the 


PART I. SECT. SUB-SECT. 1. 

ta. Equitable jurisdiction.] — M. ob- 
tained Jjulffirient for wages, etc., against 
the A., the owners having made 
default to appear. IX & Co., the 
owners of the cargo, iutorvoiiod. The 
vessel was duly seized, sold at auction 
by the sheriff, & purchased by 1). & Co., 
who made the nocosgary deposit. 
Money had been wired by appit. to 
discharge pltf.*« claim, but arrived too 
late to stop tfhe sale. D. & Co. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 
& to redeem the vessel. D. A: Co,, on 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they wore negotiating for the sale 
thereof. The applioatiOD was refused : 
— Held: while the Admlty. Ct, exer- 
olaod an (inquestionable equitable Juiis- 
diotlon, inasmuch as appit. had failed 
to show a superior equity to those 


arising in favour of the purchasers, the 
order refusing the application should 
not be Interfered with. — McBride v. 
Darrell (1920), 20 Exch. C. R. 274. — 

CAN. 

PART I. SECT. 6. 

sb. Action in rem — Tort committed 
by master — Recovery of damages .] — 
No maritime lien attaches In the ease 
of an assault by the captain on a 
seaman on board ship, & an action 
in rem does not lie a^nst the vessel 
to recover damages due to suoh assault. 
— Loupides V. The Schooner Cali- 
MERIB (1921), 69 D. L. R. 138; 20 
Exch. C. R. 331.-— CAN. 

so. .1 — If a tort is 

committed within the jurisdiction of 
the ct. by the master of a ship, being 
a peregrinus, against a member of his 
crew, also a peregrinns, the ct. has 
jurisdiction to arrest the tortfeasor or 
his goods. Sc to try an action based 

18 


upon the tort ; but the commission 
of suoh a tort Is not a ground for 
attaching the ship to found Jurisdiotion 
unless the master has an Interest in the 
ship. — Nolan v. S.S. Russel Haver- 
SIDE. [19211 C. P. D. 136.— S. AF. 

•d. Ma8ler*8 claim for damages 

— dr interest on wages in arrecar — 
Whether enforceable by action in rem. ] — 
A British ship was attached to satisfy 
various creditors in rem, Inoluding the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceeds. 
The master*8 claim included damage 
against the owners for wrongful dis- 
missal oalonlated from a date subse- 
quent to the sale: — Held: (1) the 
master was entitled to damages pari 
pasm with his claim for wages, which 
he could enforce by an action in rem ; 
(2) the master was not antitled to 
claim in rew for interest upon arrear 
wages. — Re Gwtdtr Castle (1920), 
41N. L. R. 231.-HB. AF. 
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S.S. Belfri belongmg to the same owners.” 
The coimty ct. judge decided in favour of 
pltfs. upon a dictum of the Ct. of Appeal in 
re^^ard to procedure in rem in The Henrich 
No. 66, that “ the arrest need not 
be of the ship in question, but may be of any 
property of deft, within the realm.” The 
interveners appealed. On appeal, the ct. 
raised the question whether, apart from 
the point for decision in the agreed issue, the 
issue itself was not based on a misconception, 
as it asserted that pltfs.* action arose out of 
a charterparty, whereas it appeared to be 
based upon an award. By County Cts. 
Admlty. Jurisdiction Amendment Act, 1869 
(c. 61), s. 2 (1), any county ct. appointed to 
have Admlty. jurisdiction “ shall have juris- 
diction ... to try . . . any claim arising 
out of any agreement made in relation to the 
use or hire of any ship . . — Held: (l)the 

cause of action alleged was an ordinary 
common law claim for payment of money 
under an award & was not within the juris- 
diction conferred by the Act of 1869 ; but 
(in case the ct.*s interpretation of the words 
“ arising out of a ay agreement,” etc., should 
be held by the H >use of Lords to be wrong) ; 
(2) the dictum in The Henrich Bj6m was 
ohiteVi was not therefore binding, and was 
erroneous ; the procedure in rem either in the 
Admlty. Ct. or in the county ct. does not 
permit the arrest of a ship or other property 
of a deft, unconnected with the cause of 
action ; & on both grounds the appeal must 
be allowed. — ^T he Beldis, [1936] P. 51 ; 106 

L. J. P. 22 ; 164 L. T. 680 ; 62 T. L. B . 195 ; 
18 Asp. M. L. C. 698, C. A. 

70. Add. Annotations : — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P. 220; The 
Zigurds (No. 1) (1932), 48 T. L. R. 656. 

82a. .] — The Tubantia, No. 594a, post. 

87a. .] — Held : barges, fitted with rudders 

& not propelled by oars, were “ ships ’* within 

M. S. Act, 1894 (c. 60), ss. 603, 742.— The 
Harlow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763 ; 38 T. L. R. 375 ; 16 Asp. 
M. L. C. 498. 

Annotations: — Consd. Merchants’ Marine Insoe. v. North of 
Enucland Protectlnsr & Indemnity Aosocn. (1926), 42 
T. h. R. 724 ; The Champion, [1934] P. 1. 

89. Add. Annotations: — As to (1) Apld. The 
Harlow, [1922] P. 175. Dlstd. Merchants* 
Marine Insce. v. North of England Protecting 
&> Indemnity Assocn. (1926), 42 T. L. R. 724. 
Consd. The Champion, [1934] P. 1. 

115. Add. Annotation : — Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 376. 

125. Add. Annoiaiiona: — Refd. The Fagernes, 
[1926] P. 186 ; China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 376. 

126. Add, Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

180. Add. Annotations : — Apld. The Porto Alex- 


andre (1919), 89 L. J. P. 97. Refd. Compania 
Naviera Vascongada v. Cristina S.S., [1938] 
A. C. 486. 

130a. Yacht authorised to fly White Ensign.] — By 

the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, rog. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset &; 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
hghted at the time : — Held : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the Wliite Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within rcg. 9. — H.M.S. 
GLAT-roN, [1923] P. 215 ; 93 L. J. P. 12 ; 
39 T. L. R. 690. 

131. Add. Annotations : — Apld. The Crimdon 
(1918), 35 T. L. R. 81. Consd. Compania 
Naviera Vascongada v. Cristina S.S., [1938] 
A. C. 485. Refd. The Oagara, [1919] P. 95 ; 
The Porto Alexandre (1919), 89 L. J. P. 97 ; 
The Tervaete, [1922] P. 197 ; France Fen- 
wick V. R. (1926), 43 T. L. R. 18. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — T he 
Crimdon (1918), 35 T. L. R. 81. 

Annotations :'^ — Consd. The Porto Aloxandro (11)19). 89 
Ij. j. 1’. 97. Refd. (Joinpania Naviora Vaecoiigada v. 
Oiatina S.S., [19381 A. ('. IS;'). 

134. Add. Annotation : — Refd. layman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

135. Add. Annotation : — Reid. The Tervaete, 
[1922] P. 197. 

140- Add. Annotations : — Apld. The Crimdon» 
(1918), 36 T. L. R. 81 ; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 269. 
Consd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816 ; Oojj>|>miia Naviera Vascon- 
gada V, Cristina S.S., [1938] A. C. 485. Refd. 
Duff Development (Jo. v. Kcdantan Govern- 
ment, [1923] 1 Ch. 385 ; The Jupiter (1923), 
93 L. J. P. 156 ; The Sylvan Arrow, [1923] 
P. 220 ; He Bjornstad & Ouse 8hipi)ing Co., 
[1924] 2 K. B. 673 ; Duff Development Co. v. 
Kelantan Goveimnent, [1924] A. 0. 797 ; The 
Jupiter (No. 3) (1927), 137 L. T. 333 ; Engelke 
V. Musmann, [1928 j A. i). 43.3; The 

Kafiristan, [1937] P. 63 ; Haile Selassie i;. 
Cable & Wireless, Ltd., [1938] 3 All E. R. 
381. 

141. Add. Annotations : — Refd. The Crimdon 
(1918), 35 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a, .] — The Crimx>on, No. 131a, ante. 

141b. Government not formally recognised.] 

— Pltfs., Esthonian subjects, the owners of two 


PART I. SECT, 6, SUB^SEOT. 1.— B. (b). 

82 I. Torts eommiUed on high seas.}— 
The Exch. Ct. of Canada in Admlty. haa 
Jurisdiction to entertain an action 
against a ship arrested in (Canadian 
waters for a tort committed on the high 
seas.— <3oiocsboiai. Paoifio Cabus Co. 
The Wunob Albrbt (B.^, 


4 D. L. R. 548 ; [1926)8 
809.-~OAN» 


PART I. SECT, 6, SUB-SECT. 1.— C, 

8f . Fessel tmilt for show. 1 — A vessel 
built for show & not for transporta- 
tion is a ship " within admlty. law 
& la subject to aeixnre for towage. — 
Neville Canneries, Ltd. e. Santa 
Maria (1917), 16 Exch. C. R. 481 ; 36 
D. L. R- 619 —CAN. 

eg. Conservatory attachment of barge — 

19 


Concurrent jurisdictions of Superior 
Court A: Admiralty Court.}- OmAUH v. 
Gaiuepy (1910), g. K. 49 8. C. 284.- 
CAN. 

PART I. SECT. 6, SUB-SECT. 8.— B. 

141 I. Ship recfuisitioned by foreign 
Oorernmeni.) — Held: not liable to 
arrest. — The Eolo, [1918] 2 I. R. 78. 
— IR. 
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sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, &; by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt, entered appearances under 
protest, & motions were set down to set 
aside the writs &; all subsequent proceedings 
on the grounds {inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt, of Northern 
Russia, <fe was informed by the Secretary of 
State for Foreign AlTairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
II. M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
Held: (1) although under the control of an 
official of the Provisional Govt, the vessels 
‘were not in the possession or service of the 
Govt. ; (2) even under tin older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — T he ANNEi''rE, The Dora, 
[1919] P. 105 ; 88 L. J. P. 107 ; 35 T. L. R. 
288. 

Annotationn : — As to (1) Reid. Compania Naviira Vancon- 
gada v. (^dwtiiia lli)37l 1 All E. H. 313. As to 

(2) Refd. The Jupiter, 11024] l\ 230 ; The Jupiter (No. 2), 
1102 . 0 ] 1 *. 00 . 

141c, Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for i^rivate individuals. — 
The Porto Alexandre, [1920] P. 30 ; 89 
L. J. P. 97 ; 122 L. T. 061 ; 30 T. L. R. 00 ; 
16 Asp. M. L. 0. 1, C. A. 

Annotations : — Dbtd. Ciiinpaiiia Naviera Vascougada u. 
CriKtina ft.S., Lll»381 A. 4S:,. Refd. Tho Tervaeto, 
111)22] P. 2/'>9 ; (^oiupania Morcuntil Argentina r. United 
Staten Shipping Jh)ard (11)24). 93 L. J. K. IL 81 (J : The 
Zigurds (No. 1) (1932), 48 T, L. II. 63G. 

141d. .] — While under requisition by, & 

manned & operated by, the United States 
Govt., defts.’ steamship was in collision wdth 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rern for their 
collision damage. In that action defts. 
pleaded {inier alia) that “ at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt, of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 


rem by reason of the facts set out ” above. 
On the hearing of this question as a pre- 
liminary point of law : — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the master’ & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — The Sylvan 
Arrow, [1923] P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 157 ; 39 T. L. R. 655 ; 16 Asp. M. L. C. 
244. 

141e. .] — A ship, called the G., belonging to 

applts., a Si)amsh co., & registered at the port 
of Bilbao, was lying in the port of Cardiff. 
Shortly before her aiTival there, but after she 
had left Spain, a decree was made by the 
Spanish Govt, requisitioning all vessels 
registered at the port of Bilbao, in view of 
this, acting on the instructions of the 
Spanish Govt., tlie Spanish consul at Cardiff 
went on board tlie G., stated that she had 
been requisitioned, dismissed the master & 
put a new master in charge. Thercuiion 
applts. issued a writ in rem claiming posses- 
sion of the G. as their proj^erty. The 
Spanish Govt, entered a conditional appear- 
ance, & gave notice of motion for an order 
that the writ should be set aside inasmuch as 
it impleaded a foreign sovereijm State : — 
Held : the cts. of this country wdll not allow 
the arrest of a ship, including a trading ship, 
which is in the jjossession of, &. which has 
been requisitioned for public purposes by, a 
foreign sovereign State, inasmuch as to do 
so w^ould be an infraction of the rule well 
established in international law that a sove- 
reign State cannot, directly or indirectly, bo 
impleaded without its (consent, therefore, 
that tlie writ & all subsequent proceedings 
must be set aside. — C ompania Naviicra 
Vasconcsado V. Cristina S.S., [1938] A. C. 
485 ; [1938] 1 All E. it. 719 ; 107 L. .7. P. 
1 ; 150 L. T. 394 ; aid) ntmu Cj'istina, 
54 T. E. R. 512 ; 82 Sol. Jo. 253, II. L. 

^innotations : — Consd. The Arantzazii Mondi, [19.38] 3 All 
K. II. 333 ; Hallo Seloseio r. Cable & Wireless, Ltd., [1938] 
3 All E. R. 384. 

141f. De facto government.] — A Spanish ship 

registered at Bill)ao, after tliat port had been 
captured by General Franco’s forces, was 
requisitioned by the Republican Govt. The 
vessel was not tlien in Sjjanish territorial 
waters. Subsequently, when in the Surrey 
Commercial Docks, she was requisitioned by 
the Nationalist Govt., & the managing 
director of the owners made a declaration that 
lie held the vessel at the disposal of the 
Nationalist Govt. Thereupon, the Repub- 
lican Govt, issued a writ in rem claiming 
possession of the vessel & served a ^warrant 
of arrest on her. The Nationalist Govt, 
entered an appearance under protest & 
moved to set aside the wTit <& arrest on the 
ground tliat the action impleaded a forcipi 
sovereign state, namely, the Nationalist 
Govt, of Spain. The Foreign Office stated 
that no other govt, except tlie Govt, of the 
Spanish Republic was recognised by His 
Majesty’s Govt, as the de jure Go\'t. of Spain, 
but that His Majesty’s Govt, recognised the 
Nationalist Govt, as a govt, which exercised 
de facto administrative control over the larger 
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portion of Spain, & that the Nationalist 
Govt, was not a govt, subordinate to any 
other govt, in Spain : — Held : the National- 
ist Govt, of Spain in law was lor the purposes 
of the present case a foreign sovereign state, 
& the writ & warrant of arrest nmst bo set 
aside. — Thk Aiiantzazu Mkndi, P. 

233 ; [1938] 3 All E. K. 333 ; 107 L. .T. P. 
128 ; 169 Ju T. 495 ; 54 T. L. 11. 98J ; ajfd., 
[1938] 4 All E. R. 207, C. A. 

142. Add, Annotations : — Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 810 ; The 
Beldis, [1930] P. 61. 

142a. .] — The Porto Alexandre, No. 

141c, ante, 

142b. .] — On a motion to set aside a writ hi 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign OlTlce 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated tlut His Majesty’s Govt, had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. ; — Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; the writ 
& all subsequent proceedings must h»'5 set 
aside. — The Gagaua, [1919] P. 95 ; 88 

L. J. P. 101 ; 122 1.. T. 498 ; 35 T. L. R. 259 • 
63 Sol. Jo. 301 ; 14 Asp. M. I.. C. 547, C. A. 

Allnotations: — Folld. Tlie Jupiter, [10211 200. Consd* 

The Ajautzazu Meiidi, [lOOSj 0 All K. It. 000. Apld. 
Compania Naviora Vascontrada r. Cristina S.S., 11008J 
A. C. 485. Refd. The Annette, Tiio Dora, [lOlOJ V. 10.5. 

142c. Subsequent sale to private ownsr.] — 

Damage occasioned by collision with a foreign 
state -owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.- — 
The Tervaete, [1922] P. 259 ; 91 lu J. P. 
213 ; 128 L. T. 176 ; 38 T. L. R. 825 ; 67 
Sol. Jo. 98 ; 16 Asp. M. L. C. 48, C. A, 

Annotations: — Refd. The Colorado, [11)20] P. 102; The 
Meaudros, [1U25J P. 61 ; The Stream Piaher, [1927] P. 70. 

142(1. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J, The writ was directed against “ the 
steamsliip J. & all persons claiming any right 
or interest in the said steamship.” The 
Union of Socialist Soviet Republics entered 
an appearance under protest A moved to set 
the writ aside on tlie ground that the ship 


was the property of the Union, a recognised, 
independent sovereign State : — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed nn interest 
was in etXect impleading the sovereign State, 
although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside. — The Jupiter, [1924] 
P. 236 ; 93 L. J. P. 156; 132 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C. 447, 0. A. 

ArnixitaiUm : — Apld. Compania Naviera Vasoonguda v. Crle* 
tina S.S., [1938] A. C. 485. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.]— The 
Jupiter (No. 2), No. 171a, post, 

144. Add. Annotation: — Refd. Compania Navicra 
Vascongada v. Cristina 8.S., [1938] A. C. 
485. 

147. Add. Annotations: — As to (1) Apld. The 
Meandros, [1925] P. 61. Consd. The Castor 
(1932), 48 T. L. R. 601. Refd. Admiralty 
Comrs. V. Valverda Owners, [1938] A. C. 173. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

! Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt, 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master crew ceased 
to be employed by defts. Sl were conscripted 
into tlie Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of tJie period. While under 
* requisition the vessel stranded, A: was saved 
from possible total loss by the services of 
pltfs.’ salvage ship. Afti3r the vessel had 
l)een returned to her owners she was arrested 
by pltfs. in an action in rem : — Held : the 
tenns of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., &> defts. were liable t-o 
pltfs. for salvage.— The Meandros, [1926] 
P. 61 : 94 L. J. P. 37 ; 132 L. T. 750 ; 41 
T. L. R. 236 ; 16 Asp. M. L. C. 476. 

Annotation Raid. France Fenwick v. R., [1927] 1 K. li. 
458. 

I 149. Add. Annotation : — As to (1) & (2) Apld. The 
I Meandros, [1925] P. 61. 

150. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

159. Add. Annotation: — Refd. Admiralty Comrs. 
V. Valverda Owners, [1937] 1 K. B. 745. 


142 i. VessrA of foreign Sovereign — 
Trading.}— The I. was the property of 
the Govt, of Indo-China, a French 
posse iaion, administered by a Governor- 
General for & In the name of the 
French Republic. Her oflacers & crew 
were in the service’ & pay of that 


Govt.. & at the time of the accident 
she was on a voyage in the Interest 
of the Govt, of Indo-China ; — Held : 
the I. could not be lawfully arrested. 
SemtAe : a Boverelgn State cannot be 
Impleaded indirectly by proceed Intrs 
in rem against Its property. That 


immunity from arrest of a foreign 
state-owned ship Is not affected by the 
vessel being used for trading purposes 
& as a cargo carrier, nor docs it matter 
how the vessel Is being employed. — 
HHOWN, JK. V. S.H. iNDO-OKINIC (1921), 
21 Exch. C. K. 406.— CAN. 
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Part II. — Jurisdiction in Particular Cases. 


170. Add, Annotation : — Retd. The Annette, The 
Dora, [1919] P. 105. 

170a. .] — The Annette, The Doha, 

No. 141b, ante, 

171. Add, Annotation : — Refd. The Annette, The 
Dora, [1910] P. 106. 

17ia. .] — By a contract of sale made in 

liondon, an English oo. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian .co. had 
moved its business to Prance, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“ the J.,” claiming possession. The Italian 
co. entered an appearance &; moved to set 
aside the writ : — Held : (1 ) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
^parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the mattei is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — The 
JupiTEK (No. 2), [1925] P. 69 ; 94 L. J. P. 
69 ; 133 L. T. 86 ; 16 Asp. M. L. C. 491, C. A. 

218. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 106. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtgo, claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 
the owners of the ship could not have set 
up had they appeared & defended. — T he 
Byzantion (1922), 127 L. T. 766 ; 38 

T. L. R. 744 ; 16 Asp. M. L. C. 19. 

264. Add, Annotation : — Ati to (2) Consd. The 
Lord Strathcona, [1925] P. 143, 

264a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 


action in rem against the shipowners, claiming 
judgment for iSie validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were execul^, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid ; — Held : the interveners had no 
lociis standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party. — T he Lord Strathcona, [1926] P. 

• 143; 96L. J. P.6; 133L. T.766; 41 T. L. R. 

638 ; 69 Sol. Jo. 762 ; 16 Asp. M. L. C. 636. 

262, Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

267. Add, Annotation : — Refd. The James W* 
Elwell, [1921] P. 351. 

269. Add, Annotation : — Consd. The St. George, 
[1926] P. 217. 

276. Add, Annotation: — Refd. The James W. 
Elwell, [1921] P. 361. 

277. Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add, Annotation : — Refd. The James W. 
Elwell, [1921] P. 361, 

283. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

286. Add, Annotation: — Refd. The James W. 
Elwell, [1921] P. 351. 

288. Add, Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

289. Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

291. Add, Annotation : — Generally, Refd. The 
St. George, [1926] P. 217. 

800. Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

804. Add, CitaHon : — 166 E. R. 973 ; on appeal 
(1861), 8 Moo. P. 0, C. 459, P. C. 

Add, Annotations : — FoUd. The Hamburg 
(1864), 2 Moo. P. C. C. N. S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza C^omish) 
(1853), 1 Ecc. & Ad. 36 ; The Rajah of 
Cochin (1859), Sw. 473 ; Lloyd v* Guibert 
(1865), L. R. 1 Q. B. 116 ; The St. George, 
[1926] P. 217. 


PART 11. SECT. 1, SUB-SECT. 2. 

1821. Wronijdoer .\ — Where a ship 
has been wrongfully eelxed by her 
crew the ot. will order the marshal to 
deliver possession of It to the owner 
upon (flvlng’ soourity. — Paoitio Grkat 
Eastern Ry. Co. v. The OLiNmN 
(1918), 21 Kxch. C. R. 169 ; 37 B. C. R. 
400; [191UJ 1 W, W. R, 947.— 

CAN. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

2501. AdmiraUy Court Ad, 1861 
( 0 . 10 ) — Mortgage registered abroad .] — 
Action in rem, to recover the balance 
due on a deed of mtfif©.. executed at 
Buffalo & resristered there according 
to the law & regulations of the State of 
New York. The ship was arrested & 
released on bail. Deft, moved (or an 
order to set aside the writ of sum* 
mons, etc., for want of lurisdlotlon. 
On the hearins F. moved to ameudi 

22 


which amendment was in substance 
an allesration that deft, undertook to 
have the ship placed under Canadian 
register Sc to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or selxure at the time of the 
Institution of the action : — Held : 
(1) the ot. was without JurisdiotioD 
to entertain the olaim ; (3) the amend- 
ment could not be allowed. — F inntqan 
f>. 8.8. Nobthwebt (1920), 20 Kxch. 
g, R, J80.-CAN. 
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816. Add, AnnotaUons : — Retd. N. V. Kwik Hoo 
Tong Handel Maatschappii v. Finlay, [1027] 
A. C. 604 ; Broken Hill Proprietary Co. r. 
Latham (1932), 49 T. L. R. 187 ; Nihalchand 
Navalchand v, McMullan, [1934] 1 K. B. 171 ; 
The Njegos, [1936] P. 90 ; R. v. International 
Trustee for Protection of Bondholders Akt., 
[1937] A. C. 600. 

322. Add, Annoiaiion : — Refd. Pocahontas Fuel 
Co. V, Ambatielos (1922), 27 Com. Cas. 148. 

328a. Default of appearance.] — A firm 

of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered : — Held : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — The Maggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. C. 
117. 

329. Add, Annotation Pocahontas Fuel Co. 
V, Ambatielos (1022), 27 Com. Cas. 148. 

381. Add, Annotation, — Refd. The Mogileff, 
[1921] P. 236. 

834. Add, Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

335. Add, Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

336. Add, Citation : — aiib nom. The West 
Friesland, Sw. 466, P. 0. 

Add, Annotations : — Refd. Laws t Smith, 
The Rio Tinto (1884), 9 App. Cas. S56 ; 
Northcote v, Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogilelf, 
[1921] P. 236. 

337. Add, Annotation: — As to (5) Refd. The 
Mogileff, [1921] P. 236. 

338. Add, Annotation : — Refd. The Mogileff, 1 1921] 
P. 236. 


338a. .] — The Mogileff, No. 362c, 

post, 

348. Add. Annotations : — Consd. The Minerva 
(1933), 49 T. L. R. 603. Refd. The MogUeff, 
[1921] P. 236 ; The Ambatielos, The Oepha- 
lonia, [1923] P. 68. 

346. Add. Annoiaiione: — Refd. The Colorado, [1923] 
P. 102 ; The Zigurds (No. 1) (1932), 48 T. L. K. 
656. 

347. Add. Annotations : — Consd. The British Trade, 
[1924] P. 104; The Minerva (1933), 49 
T. L. R. 563. 

352. Add. Annotation : — Refd. The Mogileff, [1921 ] 
P. 236. 

352a. .] — The agent for a foreign 

ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (1859),vSw. 464 ; 5 Jur. 
N. S. 658 ; 166 E. R. 1213 ; on appeal 

(1860), Sw. 456, P. C. 

Annotations : — The Underwi'Iter (1868), 25 L. T. 279. 
Consd. Laws r. Smith, The Kio ':riiito (1884), 9 App. Gas. 
356. Dbtd. Northcote v. The IJenrlch Hjrtrn, The Henrich 
Bjdm (1886), 11 App. Oas. 270. Consd. 4'he Moy:UolT, 
[1921J P. 236. Refd. The Ripa (1872), L. K. 3 A. & E. 
516 : The El Salto (1908), 25 T. L. U. 99; Foong Tul v. 
Buchhoister, [19081 A. C. 458 ; The Stream Fisher, [1027] 
P. 73. 

352b. .] — A person who lias made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for niM’ossaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, A 
does not lose Ids riglit so to sue by giving 
credit in the account f urnislied to his principal 
for sums received. — Foong Tai A Co. v. 
Buchheister a Co., [1908J A. C. 458; 78 
L. J. P. C. 31 ; 99 L. T. 526 ; 1 1 Asp. M. I.. C 
122, P. C. 

Annotations: — Consd. The Mogileir, [1921 ] P. 236. Refd. El 
Salto (1908), 25 T. L. R. 99. 


PART II. SECT. 6, SUB-SECT. l.—A. 


327 I a. .J — A veBsel woh 

seized by a mtgee. when It was being 
repedred by plti. In pltf.’s yard. Pltf. 
brought action In the Admlty. Ct. 
claiming a lien for repairs done at the 
time the vessel was in possession A 
repairs previously executed on her last 
trip : — Held : the ct. hewi no Juris- 
diction to entertain the action, as the 
vessel was not “ under arrest at the 
time the writ was issued. — ^M artin v. 
Thb Sba Foam (1921), 68 D. L. H. 
760 ; 30 B. O. R. 898 ; [19221 2 

W. W. R. 1181.— 4JAN. 


327 i b. ‘ .] — The Pacifico 

V . Winslow Marine Railway & 
Shipbuilding Co., [1925] 2 D. L. R. 
162 J [1925] Exch. O. R. 32 ; affg . 
S , O. sub nom, Winslow Marine Ry. 
& Shipbuilding Oo. v. The Pacifico, 
[19241 2 D. L. R. 190 : [1924] Exch. 
O. R. 90 ; [1924] 1 W. W. R. 930 ; 34 
B. a R. 1.— CAN. 


827 i c. .] — Stack v. The 

BaRGE Leopold (1919), 18 Exch. C. R. 
326.— CAN. 

327 Ui. .]— Held.- work 

dme in making alterations In & addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, etc., of a gasoline boat necessi- 
tated by her intended new employ- 
ment in outside waters, was for the 
•* bnlldiiig ** or ** equipping *’ of a ship 
within 8. 4 of the btovo A^. — Ebiksen 
Brothers v. The Maple Leaf, [1923] 
4 D. L. R, 1201 ; [1923] Exch, C. R. 


39 : 31 B. C. R. 443 ; [1923] 1 W. W. R. 
76.— CAN. 

327 Iv, “ Building ” any ship.] 

— Eriksen Brothers v. The Maple 
Leaf, No. 327 HI., on/e.— CAN. 

329 li. Ship on colonial 

register — Actual enmer /orcif/ner.p—The 
C. was registered at Vancouver, B.C.. 
& was owned by a oo., having its head 
office at the same port. The co. was 
practically A., who was domiciled, in 
San Francisco. U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the oo. In an action 
for the price of ueoessaries : — Held : 
as the home port of the C. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ot. had Jurisdiction. — 
Haley «. 8.S. Comox, [1920] 3 

W. W. R. 325 ; 20 Exch. C. R. 86.— 
CAN. 

a 1. .] — Pltf. claimed 

11,562.09 for work done & materials 
furnished for the S , whUe at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an interest therein 
under an agreement to purchase, filed 
an appearance under reserve. The 
vessel was roistered at the Port of 
Montreal. & at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Out. The vessel 
was not under arrest of the ot. at the 
time of the institution of the cause : — 
Held : the ct. had no Jurisdiction to 
entertain the claim. — Cix de0 Boib- 
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i>u Noud V. S.S. ar. Louis (1920), 
20 Exch. C. R. 232.— CAN. 

a ii. Ship under arrest ..] — 

The Pacifico v. Winhi.ow Maiune 
Railway & Hhipbuildino Co., 11925] 
2 D. L. R. 162 ; [1925) Exch. C. R. 32 ; 
alfg., [1924] 2 D. L. R. 190; [1924] 
Exch. O. R. 90: [1924] 1 W. W, R. 
930 ; 34 B. C. R. 1.— CAN. 

a ili. .]—Hcld : the nhip 

not being a foreign voHsei Sc Its owner 
being domiciled in Canada, the ot. had 
no Jurisdiction on a claim for uccch- 
series. — P ittsbubo Coal Co. e. S.B. 
Bklchekb, [1926] Exch. C. R. 24. — 
CAN. 

PART II. SECT. 6. SUB-SECT. l.-B. 

8431. No maritime lien .] — A claim 
for the supply of nciccHsaricH to a nhip 
does not constitute a marltlnic lien 
thereon. — CiK DKfl Bom du Nokd v. 
S.S. St. Louis (1920), 20 Exch. C. R. 
232.— CAN. 

348 i. Maritime lien — Created by 
feyreign law — Whether enforceable, in 
Excheeruer Court of (Umaela.] — PlTTs- 
BUBG Coal Co. o. S.S. Belohehs, [1926] 
Exch. C. R. 24.— CAN. 

348 ii. .] — Strand- 

hill V. Walter W. Holder Co., 
[1926] 4 D. L, K. 801.— CAN. 

848 HI. .] — Baker. 

Carver & Morell Ino. v. Astoria, 
11927] 4 D. L. R. 1022.— CAN. 
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852c. .] — PrimeJ/acie, persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liabfiity of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim. — The Mogileff, 
[1921] P. 236 ; 90 I.. J. P. 329 ; 37 T. L. R. 
549 ; 65 Sol. Jo. 581. 

AnnoiaXion : — Refd. Pocahontas Fuel Co. v. Ambatielos 
(1922), 27 Com. Caa. 148. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ot. Act, 1861 
(c. 10), on a special contract of service has 
no hiaritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

• (2) Semhle : the maritime lien which a 

seaman suing under the f ^dinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — The British Trade, 
[1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827 ; 40 T. L. R. 292 ; 10 Asp. M. L. C. 296. 

398. Add, Annotation : — Refd. Ex p, Guinness, 
Ex p, Murray (1920), 42 T. L. R. 700. 

401. Add, Annotation : — Refd. The British Trade, 
[1924] P. 104. 


415. Add, Annotation : — Refd. The British Trade, 
[1924] P. 104. 

417a. .] — The British Trade, No. 368a, 

ante. 

429. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430. Add. Annotation : — Refd. The Ambatielos* 
The Cephalonia, [1923] P. 68. 

430a. Pilotage Act, 1913 (c. 31), s. 49.]— The 

High Ct. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1923] 
P. 68 ; 92 L. J. P. 45 ; 128 L. T. 699 ; 39 
T. L. R. 183 ; 16 Asp. M. L. C. 120. 

433. Add, Annotation i — Refd. The Ambatielos. 
The Cephalonia, [1923] P. 08. 

.435. Add. Annotation : — Refd. Ex p. Guinness, 
Ex p, Murray (1920), 42 T. L. R. 706. 

437. Add. Annotation : — Refd. Ex p, Guinness, 
Ex p. Murray (1920), 42 T. L. R. 766. 

449. Add. Annotation : — Refd. The Stream Fisher, 
[1927] P. 73. 

459. Add, Annotation: — As to (1) Consd. The 
Colorado, [1923] P. 102. 

460. Add. Annotation : — As to (1 ) Refd. The 
Colorado, [1923] P. 102. 

468. Add. Annotation: — Consd. The Minerva 
(1933), 49 T. L. R. 503. 

470. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

471. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 


PART II. SECT. 6, SUB-SECT. 2. 

357 i. Action hy default — Proof of 
claim — Right to proceed ex parte .] — 
Paul v. The Amy Turner, [11)22] 

V. L. R. 740.— AUS. 

PART II. SECT. 6. 

358 i. Extent of jurUdiclion — Towage 
T^rforrned in connection with repairs — 
Not at owner's special request .] — 
Towofiro porformod iu connection wltli 
repalTB, not at the owuer’H special 
requcHt, Is not within the purview of 
“ claims & demands for services iu the 
nature of towage *’ within Admlty. 
Ct. Act. 1840 (o. «5), s. 0, as would 
give the ct. Jurisdiction over the 
claim ; neither a claim for towage nor 
for necessaries Is the subject of a 
maritime lien. — Stack v. The Barge 
Leopold (1010), 18 Exch. C. R. 325. 
—CAN. 


PART II. SECT. 7. SUB-SECT. l.-C 

386 ii. Claim by master for 

wages dt damages — Payable pari passu. ] 
— A British ship was attached to 
satisfy various creditors in rem 
Inoludlng the master of the vessel. 
She was subsequently sold, any liens 
of the creditors being transferred to 
the proceeds. The • master’s claim 
inoluded damages against the owners 
for wrongful dismissal calculated from 
a date subsequent to the sale : — Held ; 
the master was entitled to damages 
pari passu with his olaim for wages, 
which he could euforoe by an action 


in rem . — Re Gwydyr Castle (1920), 

41 N. L. R. 231.— S. AF. 

PART II. SECT. 7, SUB-SECT 2.— 
A (b). 

8k. Shipping Act, 1906, s. 191 — 
Limits of jurisdiction.] — A seaman 
sued for $134: — Held : this being under 
$200, the action must ho dismissed 
under the above sect., with costs. — 
OsTROM V . The Miyako, [1924] 2 
D. L. R. 200 ; [1924] Exch. C. R. 96 ; 1 
W. W, R, 1098 ; 34 B. C. R. 4.— CAN. 

PART II. SECT. 7, SUB-SECT. 2.— B. 

si. Assignee ofwage^. 1 — The maritime 
lieu attaching to a seaman's wages 
is personal to the seaman & not trans- 
ferable. — ^McCullough v. The Samuel 
Mai^hall, Eliasoph v. Steel Co. of 
Can. (Quk,), (1924) Exoh. C. R. 53; 
affg., [1923] Exch. C. R. 110.— CAN. 

sm. Person not having signed articles 
— Nor havi^ig lived on hoard.] — 
Held : claimant not having signed the 
ship’s articles, not having lived on 
board, 8c the sum sued for not having 
been earned on board, he was not a 
seaman. — McCullough r. The Samuel 
Marshall, Eliasoph v. Steel Co. 
of Can. (Que.), [1924] Exch. C. R. 
53; affg., [1923] Exch. C. R. 110.— 
CAN. 

an. Person voluntarily paying wages.] 
— No one voluntarily paying the 
wages of one or more of the crew 
can claim a lien against the ship for 
the amount so paid. — McCullough v. 
The Samuel Marrhall, Eliasoph 
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V. Steel Co. of Can. (Que.), [19241 
Exch. C. R. 53 ; affg., [1923] Exch. C. R. 

110.— CAN. 

PART II. SECT. 7, SUB-SECT. 3.— A. 

452 iii. Contract made abroad .] — 

The ct. will not Interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master of 
a foreign ship & the members of bis 
crew. — Nolan v. S.S. Russel Haver- 
side, [19211 C. P. D. 136.— S. AF. 

454 vi. .] — A seaman 

who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul, & 
the affidavit to load to warrant omitted 
to state the national character of the 
ship. Deft, moved to dismiss for 
defects in the affidavit, & the oonsnl 
filed a protest against the action being 
allowed to proceed: — HeM : (1) the 
protest of the American consul did not 
deprive the ct. of its Jurisdiction ; 
(2) the ct., In proper circumstances, 
might exorcise its discretion to decline 
to proceed with such an action. — 
Rouleau v. S.S. Aledo, [1923] Exeb. 
C. R. 10.— CAN. 

PART II. SECT. 7. SUB-SECT. 3.— B. 

458 i. Conflict of laws — Application 
of law of litigants* country. ]— Admlty. 
Ct. Act, 1861 (o. 10), s. 10, permits the 
application by the ct. of the law of the 
country of the litigants. — Jacobson 
V. Fort Morgan (1919), 19 Exoh. C. B. 
165 ; 49 D. L. B. 123.— CAN. 
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480. Add, Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T, L. R,. 663 ; The 
Champion, [1934] P. 1 ; The Beldis, [1936] 


481. Annotation : — Refd. The Beldis, [1936] 

483. Add, Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
V, Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Ky. V, L. E. P. Transport & Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9. 


484a. Obstruction In dock.] — Defts.* 

steamship, a Norwegian vessel, while docking 
in the Stalbndge Dock, Garston, came into 
collision with <fe sank a barge. Pltfs., as 
owners of the dock, took steps to raise 
remove the wreck, & by a writ in rcm in the 
present action claimed to recover from defts. 
the expenses which they had incurred “ in 
& about the lighting, buoying, removal, & 
destruction of the barge.” The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for “ damage done by 
a ship,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruc- 
tion in it, within Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 

s. 22 (1) (a) (iv), <fe was properly commenced 
by a writ in rem , — The Chr. Knudsrn, [19321 
P. 153; 101 L. J. P. 72; 148 L. T. 60; 48 
T. L. R. 619 ; 18 Asp. M. L. C. 347. 


Annotation : — Consd. The Minerva (1933), 49 T. L. K. 503. 


486a. Damage by part of ship — Derrick.} - vfter 
pltfs.’ grain elevator, which had been 
to discharge a cargo of grain from dett.s.’ 
steamship M., had been dismantled, & while 
the half of the elevator which remained on 
board the steamship was being hoisted, by 
means of the steamship’s derrick & tackle, 
back on board pltfs.’ elevator barge Nero 
Perseverance, the wire span of the derrick 
broke & the half -elevator fell on to the deck 
of the barge, whereby both barge and half- 
elevator sustained damage. Pltfs. proceeded 
in rem against the M. for the damage, but 
the Liverpool District Registrar ordered the 
writ in the action to be set aside & the 
action dismissed on the ground that there 
was no jurisdiction to arrest defts.’ ship in 
the circumstances. On appeal by pltfs. ; — 
Held : the operation of Supremo Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (1) (iii), was not confined to cases where 
the damage received by a ship was also done 
by a ship, with the shii) as the operating 


cause, & pltfs. were entitled to prosecute 
their claim in rem or in personam as for 
damage received by a ship ; damage done 
by part of a ship — i.c., a derrick — ^was sulh- 
cient to satisfy the words of para, (iv) & 
pltfs. were also entitled to proceed in rem 
or in personam as for damage done by a 
ship ; & the order of the District Registrar 
must be set aside. — The Minerva, [1933] 
P. 224 ; 102 L. J. P. 129 ; 149 L. T. 667 ; 49 
T. L. R. 563 ; 18 Asp. M. L. C. 426. 

489. Add, Annotations: — Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. 0. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add, Annotation : — Generally, Refd. The Carl- 
garth, The Otarama, [1927]‘P. 93. 

491. Add. Annotation .'—Held, G. W. Ry. v , S.S. 
Mostyn, [1928] A. C. 57. 

493. Add. Annotatioii : — C(^sd. The Minerva 
(1933), 49 T. L. R. 563. 

494. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

504. Add. Ayinoiation : — Refd. The Tervaete, 
[1922] P. 259. 

510. Add, Annotation: — As to (2) Apld. The 
Goulandris, [1927] P. 182. 

512. Add, Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 563. 

518. Add, Annotations : — Consd. Tlie Minerva 
(1933), 49 T. L. R. 563. Refd. McColl v. 
Canadian Pacific Ry., [1923] A. C. 126 ; The 
• Moli5re (1924), 41 t. \j, il. 154. 

After this case add ; — See, now. Supremo Court 
of Judicature (Consolidation) Act, 1925 (c. -19), 
s. 22 (2). 

518a. .] — In a collision between 

Swedish British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowneni. Under Swedish 
law the Swedish shipowm^rs paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess tlie (jollision damage the 
Swedish shipowners claimed to rocov(‘r from 
the owners of the British vessel a moiety 
of the compensation so |)aid. The registrar 
allowed tlie item. On appeal : — Held : the 
decision, of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss had 
no application to such a claim, sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdoing vessels in 
respect of {inter alia) damages for-loss of life 
or personal injuries, only apj)lied to damages 


PART II. SECT. 8, SUB-SECT. 1.— D. 

b I. Oil pumped from ship .] — 

Pltfs. were the owners of a lari?e number 
of live lobsters lying in crates in the 
waters of the Strait of Canso, N.S., 
for refreshment purposes, while being 
transferred from Magdalene Islands, 
P.Q., to Gloucester, Mass. Deft, 
steamer ran aground In the Strait of 
Canso & in order to lighten the ship 
a large part of its cargo of oil was 
pumped Into the waters of the strait. 
Pltf. claimed this was carried by the 
winds & tide to the resting place of the 
lobsters, causing damage to the lobsters, 
crates & oonnocting lines. Pltf. Out- 
house also claimed for loss of freight. 
Deft, contended that the ct. was with- 
out jorisdiotion to entertedn the action ; 


— Held : damage by a sliip means 
damage done by those in cnarge of 
a ship, with the ship oe the noxious 
instrument. — Outhouse & Hevimki.- 
MAN v. The Thorshavn, [193.5] Ex. 
C. R. 120 ; 4 D. L. R. 628.— CAN. 

so. Remm^al of barge.] — Pltfs.* barge, 
with no one on board, was lying at a 
berth next to a .pier & moored to it. 
The crew of deft, ship removed the 
barge from her berth, which was then 
occupied by the ship, the barge being 
placed outside the ship In a foul berth, 
as a result of which the barge suffered 
damage. Pltf. brought an actirjn in rem 
to recover the amount of the damage : 
— Held : the Improper navigation of 
deft, ship carried out by her master’s 
orders made her the instrument causing 
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the damugo to the barge, & the claim 
for such damogo may bo enforced by 
an action in rern. — Lincoln l^in>pwooi> 
Co., Ltd. v. The Uio Carma, (193.5] 
Ex. C. It. 123 ; 2 D. L. R. 41.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

612 V. .] — Pltf., a seaman, 

brought an action in rem for damages 
against a barge for bodily Injuries 
Hiistalned by him in an accident 
alleged to have bcuni occasioned by 
nogfigonce for which the ship was 
liable : — Held : the damage done was 
not “ by ” the barge, but “ on *’ the 
barge, & was not such damage as gave 

? ltf. a remedy in rem. — Mulvey v. 

HE Barge Neosho (1919), 19 Exch. 
C. R. 1 ; 47 D. L. R. 437.— CAN. 
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recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner. — The Moli^re, [1925] P.27; 94 
L. J. P. 28; 132 L. T. 733; 41 T. L. R. 154; 
16 Asp. M. L. G. 470. 

518b. Application of Maritime Conventions Act, 
1911 (c. 57).] — The MoufeuB, No. 518a, anie, 

519. Add. Annotations : — As to (1) Consd. Oliver v, 
Birmingham & Midland Motor Omnibus Co. 
(1932), 48 T. L. R. 540. Refd. The Koursk, 
[1924] P. 140. As to (2) Refd. The Moli^re 
(1924), 41 T. L. R. 154. Generally, Refd. The 
Vectis, [1929] P. 204. 

521. Add. Ci/afion [1909] P. 170. 

Add. Annotation: — As to (2) Refd. The 
Moli^re (1924), 41 T. L. R. 154. 

523. Add. Annotation: — As to (2) Refd. The 
Moliere (1924), 4>1 T. L. R. 154. 

523a. .] — The Moli^jxe, No. 518a, ante* 

528. Add, Annotation: — Refd. The Sheaf Brook, 
[1920] P. 61. 

536. Add. Annoialions : — Generally, Refd. Ireland 
r. Seoutlidown S.S. Co. (1026), 136 L. T. 412; 
Lewis V. Dreyfus (1926), 31 Com. Cas. 239. 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.]— 
A document whereby the receipt of goods is 
, acknowledged for shipment on board a 
named ship, or on some oth( r ship for carriage 
by sea ^ delivery to the shipper’s order, the 
document being signed on behalf of the 
masL^r, is a bill of lading for the purposes of 
Bills of Lading Act, 1 855 (c 1 1 1 ), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at B. to the shippers’ order, there 
being given to each sliipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rein claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
wore either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder; — Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rent & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 


rules locally applicable should not be inter- 
fered with. — Marlborough Hill, Ship v. 
Cowan & Sons, [1921] 1 A. 0. 444; 90 

L. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. R. 
190 ; 15 Asp. M. L. C. 163 ; 26 Com. Cas. 
121, P. 0. 

Annotation: — As to (1) Distd. Diamond Alkali Export 
Corpn. V. Bourgeois, [1921] 3 K. B. 443. 

546. Add. Annotation : — Refd. Marlborough Hill, 
Ship r. Cowan, [1921] 1 A. C. 444. 

560. After this case add ; — See Supreme Court of 
Judicature (Consolidation) Act, 1926 (c. 49), 
88. 22 (1) (a) (xii), 33 (2). 

562. Add. Annotation: — Refd. The Sheaf Brook, 
[1926] P. 61. 

565a. Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pltfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam in the Admlty. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to U. S. 0., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(Atkin, L.J.). — Sheaf Brook, [1926] 
P. 61 ; 95 L. J. P. 113 ; 134 L. T. 634 ; 17 
Asp. M. L. C. 14, C. A. 

Annotation : — As to (1) Distd. Tho Eskbridge, [1931] P. 51. 

571. Add. Annotations : — Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449 ; The Napier Star, [1933] P, 136. 

578. Add, Annotation : — Refd. The Wilhelmina, 
[1923] P. 112. 

579a. Ship injured In dock — Dockowners repairing 
ship— In dock belonging to others.] — By the 

negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 

M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston : — Held : the liability bemg in no 
way connected with the fact that pltfs. were 


PART II. SECT. 9. SUB-SECT. 1.— B. 

6641. Admiralty Court Act. 1861 
(c. 10), 8. 6 — No breach of duty — Con- 
tract with shi])per8 imposing no obliga- 
tion on ship.) — PJtfs. agreed to pur- 
chase goods, tho shippers to deliver 
&ume at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of the ship, but by the 
shippers, with pltfs., who claimed 
damages for breach of contract for 


non-delivery, &. at their requeet a 
warrant to arrest the ship & her cargo 
was issued: — Held: (1) pltfs. not 
having been shown to be ** the owners, 
or consignees or assignees ** of the bill 
of lading of the cargo, the ot. had no 
Jurisdiction in the matter, & the 
warrant of arrest should be set aside : 
(2) the contract referred to in the 
above, sect, contemplated an obliga- 
tion on the part of the ship, 6c the 
contract sued on imposed no such 
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obligation.— L a VALLE ic v. Thb Istab, 
[1923] Exch. O. R. 212.— CAN. 

664 li. Goods shipped from 

Canadian port.}— -The jurisalctlon the 
above sect, confers upon the ct. is 
clearly confined to cases of damage 
to goods carried by ships Into a Cana- 
dian port, & does not extend to the 
case of goods shipped from Caneula to 
foreign ports. — Harris Abattoir Co. 
«. Aubdo (Owners), f 19231 4 D. L. R. 
1196 ; [1928] Exch. O. R. 217.--OAN. 
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dockowners, they were not entitled to a 
decree of limitation of liability. — T he City 
OF Edinburgh, [1021] P. 274 ; 90 L. J. P. 
304 ; 125 L. T. 376 ; 37 T. L. R. 468 ; 16 
Asp. M. L. 0, 234, 0. A. 

Ai^tationsj — Distd. The Ruapehu (1920), 42 T. L. R. 708* 
£^d. S.S. Ruapehu r. Green & SlUey Weir, [1927] A.O. 


579b* J — Pltfs., owners of a dry dock 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), a. 2, in respect of damage 
caused by a fire which broke out on defts.* 
vessel owing to the negligence of pltfs.* 
servants while the vessel was being repaired 
by them in the dry dock i/e W ; while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must bo in some way 
connected with the ownei'ship of the dock. — 
The Ruapehu, [1927] P, 47 ; 90 L. J. P. 18 ; 
130 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, C. A. ; offd. sub nom. Ruapehu 
(Owners) v, Grev n (R. & H.) & Silley Weir, 
Ltd., The Ruapehu, [1927J A. C. 623; 90 

L. J. P. 99 ; 137 L. T. 353 ; 43 T. L. R. 402 ; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. C. 270, H. L. ; subsequent proceedinqs 
(1929), 45 T. L. R. 657. 

Annotations .—Reid. Qosse Millard v. Canadian Governniont 
Merchant Marine, American Can Co. v. Same (1927), 
97 L. J. K. B. 193; The Ruapehu (No. 2), [1929] P. 30.5. 


693. Citations : — For 36 L. T. 361 ’* read “ 

L, T, 361.*’ ' 


694a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 phV's 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers &> interfering with pltfs.* 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion : — Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlty. ; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might bo prevented 
or hindered in the carrying on of their salvage 
operations. — The Tubantia, [19241 P. 78 ; 
93 L. J. P. 148 ; 131 L. T. 670 ; 40 T. L. R 
335 ; 16 Asp. M. L. C. 346. 


595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

596a. — ■ " -.] — Two causes of salvage against a 
vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismi^l, with coste & damages, 
on the ground that the value of the property 
salved was under £1,000 : — Held : the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed os an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semhle : under Admlty. Jurisdiction Act, 
1868 (c. 71), 8. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000. — The Herman 
Wedel (1870), 39 L, J. Adm. 30 ; 23 L. T. 
876 ; 3 Mar. L. 0. 630. 

698. After tliis ciise insert, “ Prize salvage, see 
Prize Law,” 

603. Add. Annotation : — Held. Pyman S.8. Co. v. 
Admiralty Oomrs., [1919] 1 R. B. 49. 

606. Add. Annotations : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman 8.8. Co. v. Ad- 
miralty Comrs., [1919] i K. B. 49. 

611. Add. Annotation : — Refd. Pyman 8.8. Co. v. 
Admiralty Comra., [19191 1 K. B. 49. 

613. Add. Annotations: — Consd. The Meandros, 
[1926] P. 61. Refd. Pyman 8.8. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

617. Add. Annotation : Consd. Bradh'y v. New- 

som, [1919] A. C. 16. 

619. Add. Annotation: — As to (1) Refd. Bradley 
v. Newsom, [1919] A. C. 10. 

621. Add. Annotation :--Consd. The Inna, [1938] 
P. 148. 

622, Add. Annoiaiion : — Refd. The Fagernca, 
[1926] P. 185. 

642a. .] — R. V. Miller (1823), 1 Hag. Adra. 

197 ; 166 E. R. 71. 

648a. Ship not entitled to be registered as British 
ship — Ship under jurisdiction of Prize Court.] 

— A ship registered as a British shij>, A 
nominally owned by a duly registered 
British co., was in fact owned A controlled 
by the Hamburg- Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. A iappointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, A on July 28, 1910, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, A ordered her to be detained by the 
marshal until further order. Meanwhile on 
Tan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., A she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. 8. Acts, 1891 (c. 00), 
A 1006 (c. 48), that the ship was forf(;it(jd to 
the Crown on the ground that- she was not 
entitled to be registered as a British ship : — 
Held : as the liords Comrs. of the Admlty. 
had merely temporary possession of the 
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•06 i. Action in rem—Or in per- 1 is in rm. — H attok p, Akt. Durban 
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Hansen, flUlOJS.C. 164 ; 56 He. L. Ic 
100.— BOOT. 
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ship & haid to return her into the custody of 
the Prize Ot. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed. — The 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 105 ; 
34 T. L. R. 357 ; 62 Sol. Jo. 521. 

649. Add. Annotation : — Refd. The Champion, 
[1934] P. 1. 

650a. Injunction.] — The Tubantia, No. 

594a, ante. 

650b. Res under Jurisdiction of Prize Court.]— 

The St. Tudno, No. 048a, ante. 

657. Add. Annotation: — Refd. The Inna, [1938] 
P. 148. 

663a. No Jurisdiction — Judicature (Consolidation) 
Act, 1925 (c. 49), s. 22 — Action for freight — 
Owner domiciled in England.] — Pltfs., ship- 


owners domiciled in England, instituted an 
action in rem against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By J'udicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, “ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England ” : — Held : although 
under the sect, pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect, was general in its scope & could not 
be construed as applicable only to deft, ship- 
owners against whom a claim is made, & 
the ct. had no jui’isdiction to entertain the 
action. — The Eskbridge, [1931] P. 51 ; 100 
L. J. P. 50 ; 144 L. T. 624 : 47 T. L. K. 235 ; 
18 Asp. M. L. C. 207. 


Part III. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. Issue — Res not within Jurisdiction.] — 

(1) It is not necessary that, at the time of 
the issue of a writ in rcm, the rca should be 
within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of the rea 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by It. S. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would bo barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must bo considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — T he 
Espanolbio, [1920] P. 223 ; 90 L. J. P. 32 ; 


125 L. T. 121 ; 36 T. L. R. 554; 15 Asp. 
M. L. C. 287. 

. Motion to set aside — Facts in dispute.] 

— In an action in rem for damage by collision 
defts. moved to set aside the WTit & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision wjis 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. l^ltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion : — Held : the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to bo tried 
as a preliminarv point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 25 ; 16 Asp. M. L. C. 115. 

669. Add. Annotation : — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a, Defendant blaming another shlp.l 

— Pltfs. claimed damages from defts., owners 
of the W.f in respect of a collision between the 
TF. & barges belonging to pltfs. The owners 
of the TF. denied liability, alleging, by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the TF. Sc the 


PART II. SECT. 16. 

654 1. Excepiiofi to iurisdidion — 
Made after (rial.}- — An objection to the 
Jurisdiction will hold good even ii 
made after the trial. — Stack v. Thk 
Dakqk Leopold (1919), 18 £xcb. 
0. R. 325.— CAN. 

sf. Forcible possession of berth .] — 
An action in rem lies agalxiBt a ship for 
foioibly taking posseeaLon of anothw’s 


berth. — L incoln Puli*wooi> Co. v. 
Thk Rio Casma, [1935] Ex. O. R. 123 ; 
2 D. L. R. 41.— CAN. 

PART in. SECT. 1, SUB-SECT. 1.— 
A. (a). 

668 1. Amendment — Increase of 

amount.] — Pltfs. claimed $4,000 dam- 
ages, by reason of a collision between 
one of their bcugea & the B. The B. 
was arrested Sc the hail fixed at $4,000, 
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the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actual cost of the 
repairs amounted to $5,512.94. Pltfs. 
moved to amend their writ by adding 
to the amount claimed : — Held : the 
ct. might direct measures to be taken 
to do full Justice to pltfs., & to that 
end permit the amendment. — Hall 
Coal Co. v. Thb Batubona, [1923] 
Kxoh. C. R. 128.— CAN. 
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owners of the J.., in which the owners of the 
A, admitted liability for the collision. The 
owners of the A, agreed pltfs.' damages, 
but refused to pay the costs of the action by 
pltfs, against the TF., which had then been 
prosecuted to the stage of filing pltfs.* pre- 
liminary act ; — Held : pltfs. were entitled 
to amend their writ by adding the owners 
of the A, as defts. The case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs, to have added both parties 
as defts. in the alternative. — The W. H. 
Randall, [1928] P. 41 ; 97 L. J. P. 42 ; 18S 
L. T. 459 ; 17 Asp. M. L. 0. 397, O. A. 

673. Add. Annotations : — Consd. The Oreteforest, 
[1920] P. Ill ; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 

682a. Motion to set aside acceptance & under- 

taking to appear & put in bail — Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 T. L. R. 1 ; 
17 Asp. M. L. C. 343. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 

— The Esdanoleto, No. 608a, ante. 

697. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.’ steamship & defts.’ steamship, the 
L.L., collided in Sept. 1917. The 7../:, was 
at the time under requisition : — Held : there 
could be no effective arrest of the vep-^ei 


while she was under requisition. — T he Largo 
Law (1920), 123 L. T. 660 ; 16 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem wore issued against the shij), including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem. — The .Tames W. Elwell, [1921] P. 
351 ; 90 L. L P. 132 ; 37 T. L. R. 178. 

701. Add. Anyiotation : — Consd. The James W. 
Elwell, [1921] P. 351. 

706. Add. A nnotation : — Refd. Oompania Naviora 
Vascongada v. Cristina 8.8., [1938] A. 0. 
4S5. 

706a. Re-arrest — Damage In excess of ball — 
Second action — Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel A tlie limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels wore 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame A this decision 
was upheld by the House of Lords. The 


673 i. Parties — Joinder of ‘plaintiffs 
— After judgnieni.] — In the course of 
a trial in the Admlty. Ct. pltf. wuh 
allowed to amend by adding a party 
pltf., but failed to amend formallj’’ 
pursuant to the order & entered the 
formal Judgment with only the 
original pltf. named therein, & pro- 
ceeded to UHSOSH damages before the 
registrar: — Held: in the cirouni- 
etances pltf. had notelected to abandon 
the order for amendment & should bo 
allowed to have the Judgment & prior 
proceedings amended in accordance 
therewith. — Evans. Coleman & Evans, 
Ltd. V. The Roman Rutnce, (lh24] 
3 D. L. n. 95 ; 119241 Exch. C. U. 133 ; 
2 W. W. R. 465 ; 34 B. C. R. 155.— 
CAN. 

673 11. Nonjoinder,] — There 

being no special rule in this Ct. dealing 
with the joinder of parties, the practice 
& procedure of tne High Court of 
Juslioe, in England, obtains, & the 
claimant herein was entitled to bring 
the present action in his own name 
alone, without Joining his oo-owners or 
their assignees. Misjoinder or non- 
joinder cannot now defeat a claim. — 
MackaT V. R., 119281 Exch. C. R. 149; 
on appeal, [19301 8. C. R. 130 ; 1 

D. L. R. 1005.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— 

A. (b). 

8g. Efftd of delay.] — Action in rem 
for negligent navigation, in which no 
service was perfected until seven years 
aft<T the collision, held barred by 
laches. — Canada Steamship Lines, 
Ltd. V. The “ Blue Cross," [19371 4 
D. L. R. 289.— CAN. 

PART III. SECT. 1. SUB-SECT. 2.— 
A. (*). 

701 lil. Creditor *8 action — Claim 

for buUdino, equipping or repairing .] — 


As soon as a creditor linds a ship under 
arrest of tho ct., he may bring his 
action for, & the Admlty. Ct. acquires 
immediate & Irrevocable jurisdiction 
over, any claim for building, equipping 
or rci>airing tho ship. That Jurisdic- 
tion is established without tho litigant 
having to show that tho original 
action under which tho ship was 
arrested must eventually succeed, & 
notwltlistanding that the arrest was 
made without particulars being given 
to prove without doubt tlie status of 
pltf. in that original action. — Ertksen 
Brothers v. The Maple Leaf (1922), 
67 D. L. R. 261 ; 11922] 3 W. W. R. 
41.— CAN. 

701 iv. Repairs continued after 

arrest. h—Resps. contracted with the 
owner of a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
on the ship wiis arrested at tho suit of 
applts., who claimed for earlier repairs 
& necessaries. After the arrest the 
ship was left In the actual possession 
of respH., who continued to do tho 
repair work contracted for without 
tho sanction of tho ct. but in good 
faith : — Held : resps. should have 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby Increased. — Mon- 
treal Dry Docks & Ship Repairing 
Co., Ltd. V. Halifax Shipyards, Ltd., 
[1920] 3 W. W. R. 25: 54 D. L. R. 
185 ; 60 S. C. R, 359.— CAN. 

d. Read now “ 706a I," 

706a ii. Mistake in sum 

claimed — Cost of repairs exceeAing esti- 
mate.] — Pltfs. claimed $4,000 damages, 
by reason of a collision between one of 
their barges & tho B. Tho B. was 
arrested & the bail fixed at 14,000, the 
then estimated cost of repairs. Before 
tho trial of the action, it was found that 
the actual cost of the repairs amounted 
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to 85,612.94. JdtfH. moved to amend 
their writ by adding to tho amount 
clulmod & for tho issue of a warrant 
to re-arrcHt the B. : — Held: tho ct. 
might direct measures to bo taken to 
do full JuHtlco to pltfs., & to that end 
permit tho issue of a warrant for tho 
re-arrest of the ship, hut with costs of 
tho motion & uf the re-tirrost against 
pltfs.— H Ai l, Coal Co. v. Thjc Bayu- 
Ht)NA, [1923] Exch. C. R. 128. — CAN. 

706a lii. Dismissal of claim 

for salvage — Appeal.]— WhcTO a claim 
for salvage against a ship has been 
dismissed, there is no general right, in 
case of appeal, to hold tho bail bond or 
after its cancellation U) ro-arrest tho 
ship, nor will such right bo grunted 
witiiout good reason therefor, such 
as that It appears to the ct. tliat tho 
ship will not be within tJie jurisdiction 
bo answer the appeal should it go 
against it. — True Freiya v. The R. H. 
(1921), 63 I). L. R. 687 : 21 Exch. C. R. 
1 47 : 30 B. 0. R. 132; [1921] 2 

W. W. R. 749.— CAN. 


706a iv. Unnecessary where ship 

already under arrest.] — The A. was 
under arrest by process of the ct., in a 
joint action for master’s & seaman’s 
wages, when she was ro-arresUid ijy 
pltfs., under three separate warrants, 
in actions for necessaries & supplies 
himished to the A. In tho port or C., 
tb which she belonged, & the owners 
of which were domiciled in Canada : — 
Held: the ship being under arrest of 
tho ct., this ct. had Jurisdiction in the 
matter, but the issuing of warrants 
& the ro-arroat was unnecessary. — 
Stewart & Co., Ltd. v. The Amla, 
[1929] 4 D. L. It. 719 ; Ex. C. R. 192.— 
CAN. 


•p. AUachment to found jurisdiction — 
Both parties domiciled oulstde juris- 
diction — Res within jurisdiction. ]~ 
Where a co. alleged that It intended to 
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£100,000 being inBufficient to satisfy pltfs.* 
judgment, pltfs. who admitted that qud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest : — Held : having received 
bail in the full value of defts/ vessel, pltfs. 
could not arrest her in rem, but could proceed 
in personamf & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi* fa. 
— The Joannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 196 ; 127 L. T. 494 ; 38 
T. L. R. 666 ; 16 Asp. M. L. C. 13. 

Annotaiiona: — Consd. The Napier Star, [1938] P. 130. 
Reid. The Point Breeze, [1928]^ 135 ; The Beldls, [193CJ 
P. 61. 

706b. .] — In a damage action in rem 

pltfs. demanded & obtaii^d bail from defts. 
in the sum of £3,600. Ajter judgment had 
been given pronouncing defts.* ship alone to 
blame, pltfs. demanded further bail in the 
sumof £3,000, on the groimd that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.* solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty, registry under which defts.* 

’ ship was arrested. On a motion to set aside 
the warrant of arrest ; — Hc d : the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside. — 
The Point Breeze, [1928] P. 135 ; 97 L. J. P. 
88 ; 139 L. T. 48 ; 44 T. L. R. 390 ; 17 
Asp. M. L. O. 462. 

742. Add. Annoiationa : — Consd. The Point Breeze, 
[1928] P. 135. Reid. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add. Annoiation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. Add. Annotation : — Apld. The Point Breeze, 
[1928] P. 135. 

760. Add. Annotation : — Refd. Melanie S.S. v. San 
Onofre S.S., [1’925] A. 0. 246. 

764. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 67), s. 8.] — By entering 


an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action. — The Llandovery Castle, [1920] 
P. 119 ; 89 L. J. P. 141 ; 124 L. T, 383 ; 15 
Asp. M. L. 0. 163. 

Effect of Maritime Conventions Act, 1911 
(c. 67), see, generally. Shipping. 

768a. Appearance by person interested — Position of 
intervener.] — The Byzantion, No. 248a, 
ante. 

768b. Undertaking to appear — Sale of ship — Effect 
on undertaking.] — The Ring, No. 781d, post. 

780. Add. Annotations: — Refd. The Consul Olsson, 
[1920] P. 43 ; The Castor (1932), 48 T. L. R. 
604. 

780a. .] — The San Onopre, No. 

780b, post. 

780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
. Admlty. marshal appraised a salved steam- 

. ship at the sum of £369,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Held : for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, Sc the marshal’s valuation was 
properly arrived at was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — The San Onofre, [1917] 
P. 96 ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. C. 74. 

Annotations: — Aa to (2) Consd. The Consul Olsson, [1920] 
P. 43. Generally, Refd. The Castor (1932), 48 T. L. R. 
604. 

781a. Nature of ball.] — The Borre, No. 781b, 

post. 


brlnj? an Admlty. action in rem for 
damage occasioned toits vessel through 
the negligent handling of resp. co. 
whilst in the territorial waters of the 
Union, & it appeared that botli the 
cos. were domiciled outside the Union, 
the attachibent of the vessel Avas 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed os 
damages. — S.B. Kkkatob v. S.S. 
Fabian, [1023 ] C. P. D. 148.— S.AF. 

Bt. Effect of delay.] — Action in rem 
for damage by tug to tow, in which 
there has been a delay of over three 
years in oflfe<3ting seizure, cannot he 
prosecuted against a subsequent bema 
fiAe purchaser 6c mtgec. of the vessel. — 
Canada Steamship Lines, Ltd. t>. 
The “ Rr\^\L,’* [1937] 3 D. L. H. 148.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
A. (b). 

Bt. Maid fide arrest — Abuse of peoeese 
of court — Uiohts of other clmmanis .] — A 
sliip was enrested at the suit of a member 
of a arm. HIb independent olaim for 
wages as a “ ship’s carpenter on board 
the ship,” was In fact only a port of 


his arm’s claim, & Immediately after 
the ship was arrested his arm’s action 
was instituted : — Held : these facts so 
obviously disclosed mala fldes & an 
abuse of the process of the ct. that the 
arrest could be viewed as a sham 
proceeding & os not having any legal 
existence as regards the arm, but other 
claimants could support their suits on 
its existence in fact, because in good 
faith they instituted their suits relying 
upon the records of the ot. which on 
their face showed that Its jurisdiction 
couid be invoked. — Erikben Brothers 
t>. The Maple Leap, [1923] 4 D. L. R. 
1201; [1923]Exch.C.R.39; 3lB.aR. 
443 ; [1923] 1 W. W. R. 76.— CAN. 

PART III. SECT. 1, SUB-SECT. 3.— A. 

• I. Court without iurisdie 

tion.] — In the absence of Jurisdiction 
existing by law, the Bllng of an appear- 
ance & the giving of bail by deft, do 
not give jurisdiction to the ct. in a 
proceeding in rem. Juiisdiotion is nor 
a matter of procedure & cannot be 
derived from the consent of parties. — 
Mitlvet V. The Babob Neosho (1910), 
19 Exoh. O. R. 1 : 47 D, h. R. 437.— 
GAN. 
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a ii. .] — A mere 

teohnical objection to an informaUty 
or irregularity In procedure may be 
waived by appearance, by the giving 
of ball or by taking a step In the 
action ; but if. In fact, the ct. has no 
jurLsdlctlon over the subject-matter 
of the claim, no delay on the part of 
deft. Sc no step In the action taken by 
him can give the ot. Jurisdiction. — 
Harris Abattoir Co. v. Albdo 
(Owners), [1923] 4 D. L. R. 1196 ; 
[1923] Exob. C. R. 217.— CAN. 

764 iii. .] — In Admlty. where 

deft, wishes to raise an objection to 
the jurisdiction of the ct. in a case 
where the ct. has jurisdiction over the 
subject-matter, he should appear under 

S rotest whether the action be in rem, or 
% personam . — Burke v. The Amla 
(19^), 4 D. L. R. 873 ; Ex. 0. R. 194. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

sw. Bail — Who accepted as bail — 
Company carrying on business of surety- 
ship.] — Re 251 Bars op Silver v. 
Canadian Salvage Assocn. (No. 2) 
(X9X6), lb Exoh. O. R^ 870.— CAN. 



781b. Undertaking to put in ball — Alterwards vvlth- 
dr^n — Effect of subsequent arrest of vessel.! 

June 22, 1020, defts.* solrs. gave an 
underUking to enter an appearance & put 
m bail m respect of a writ in rem claiming 
damages in respect of loss by collision. In 
^nsequenoe defts.’ vessel was not arrested. 

1^21, defts.’ solrs. wrote to 
pltrs. solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdraw n, 
& that, as the vessel was within the juris- 
could arrest her. 
Pltfs.’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 10, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts- provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good <fc sufTicient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in exc(> a of £600, & pltfs. estimated 
her value at £4. .<^0 : — Held: (1) the under- 
taking ,to give ba 1 could not be withdrawn 
by substituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1920 ; (4) nature of bail dis- 
cussed.—THB Borre, [19211 P. 390; 9J 
r... J. P. 1; 125 L. T. 676; 37 T. L. B. 
068 ; 55 Sol. Jo. 715 ; 15 Asp. M L. C. 331.. 

781c. When value of ship ascenaiacd.]— 

The Borre, No. 781b, ante, I 

781d. Sale of ship— Effect on undertaking.] - 

In June, 1030, a fii*m of Norwegian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & provide bail. No 
writ was issued, the ship left the jurisdiction, 

& when she returned several months later 
she was encumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order tliat 
they were no longer bound by their under- 
takmg. On Mar. 14 the cargo owners issued 
their writ in rem, but the solrs. refused to 
accept service pending the hearing of the 
motion :-^Held : the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, & the fact that she was subsequently 
sold was immaterial ; there had not been 
imdue delay in issuing the writ having regard 
to all the circumstances ; & the solrs, 

remained bound by their undertaking. — 
The Ring, [1931] P. 68 ; 100 L. J. P. 118; 
145 L. T. 166 ; 47 T. L. R. 384 ; 18 Asp. 
M. L. O. 238. 

781e. Liability limited to amount of ball — No 
second action if ball insufficient — Action in 
personam — For Interest & costs.] — The 
JOANNIS Vatis (No. 2), No. 70Ga, ante, 

781f. Benefit of ball — Action in name of cargo 
owners — Some owners not Joining In pro- 
ceedings.]— The steamships tP. & J. came 
into collision & the W, & her cargo were 
damaged. Before the issue of the writ an 
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undertaking to put in ball to the amount of 
£100,000, had been given on behalf of the 
owners of the J . The writ was in the names 
of “ The owners ot the steamship IF. & cargo 
V. the owners of the steamship J.,*’ but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the IF. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. 8ome assented iV 
some declined. The litigation p)roceeded to 
the House of Lords, where the J, was h(4d 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the TF. contended that having sued 
as owners of the ship bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in jiriority to 
all other claimants, cV. that the non-assentinp 
cargo owners had no right to share in tlje 
fund: — Held: (1) a.lthough, as bailees ot 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., vvlien the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared iji the distribution. — 
The Joannis Vatis, [1922] P. 92; 91 

L. J. P. 182 ; 120 L. T. 718 ; 15 Asp. M. L. 0. 
600, 0. A. 

/motoPVm Eefd. Tlio Hohcrtii, llDUHl P. I. 


781g. Several salvage actions.] — A vessed 

which had stranded on rocks ^ suidained 
heavy dain/ige got off with t he asKiKtanc(^ of 
various salvors (fc was placed in doede for 
tomporary repairs. In r(*.s|)»‘ct of these s(u*- 
vices various salvage actions A an action by 
the ship repairers for salvage necessaries 
were instituted. No defence was i)ut in, but 
in the first act ion an ap‘p<^a^anc(; was entercid 
& an undertaking given to put in hail for 
ship, cargo & freight in the sum of £1 ,000. 
The cargo & freight were valued at £327. 
Before tlie other actions were instituted the 
cargo had been landed & dispensed. After 
some temporary repairs had been effecied 
the vessel was sold by the marshal. 81ie only 
realised £889 : — Held : the bail for cargo 
freight did not constitute a fund in wliich all 
the salvors could share ; tlie undertaking 
was given in one action only, & pltfs. in that 
action, in which the total v.alues were £1,217, 
397 

could treat J217 £1 ,000 as bail representing 

the cargo & freight. — T he Russland, [19241 
P. 65 ; 93 L. J. P. 18 ; 130 L. T. 703 ; 40 
T. L. R. 232 ; 08 80I. Jo. 324 ; 10 Asp. 
M. L. C. 288. 

Aniuitation : — ReM. Thu [P.)U81 I*. 1. 


781h, Amount of ball — Value of ship & freight — 
Limit of liability — Facts disputed by plaintiffs.] 

— if, in an action of damage b> collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. 8. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship A 
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that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
ship. — The Charlotte, [1920] P. 78 ; 89 
L. J. P. 02 ; 123 L. T. 685 ; 36 T. L. B. 204 ; 
04 Sol. Jo. 276 ; 15 Asp. M. L. 0. 98. 

781J. Effect of bail — Release of ship.] — The 
Point Breeze, No. 706b, ante, 

796. Add. Annoiaiion : — Retd* The Consul Olsson, 
[1920] P. 43. 

806. Add, Annotation: — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

810. Add. Annotation: — Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

812a. Position of third party.] — Pltfs. 

brought an action in rem in respect of damage 
to their cargo against the shipowners & 
arrested the ship, which was released on 
bail. Subsequently the charterers of the 
ship were added as second defts. Pltfs.’ 
right of action was held to bo against the 
charterers & not against tiie shipowners ; but 
in third-party proceedings the charterers 
succe()dod in obtaining an indemnity against 
the shipowners for the damages which they 
(tlie charterers) would have to pay to pltfs. 
The charterers applied that the bail might be 
made available to meet the claiTri under the 
indemnity ; — Held : the pro])er course for 
t/he second defts. to have taken would liave 
been to sue out a warrant cJ ari’est on tlieir 
own claim for an indemnity, wlicn the 
question whether such cause of action gave 
a right to arrest could have been challenged. 
Jn the absence of such action there appeared 
to be no prec(}dent for the suggestion that 
pltfs. in third-party proceedings had any 
right, after judgment delivered, to an order 
tliat bail, put in to answer another party’s 
claim, should be made available to answer 
their own. — The Boberta, [1938] P. 1 ; 107 
L. J. P. 40 ; 158 1.. T. 391 ; 53 T. L. li. 
1048 ; 82 Sol. Jo. 193, C. A. 

829. Add. Annotation: — As to (1) Dlstd. Bradley 
V, Newsom, [1919] A. C. 10. 

881. Add. Annoiaiion: — Refd. Liesbosch S.S. 
Ownera v. Edison S.S. Owners, [1933] A. O. 
449. 

834. Add. Amiotaiion : — As to (1) Refd, The 
Joannis Vatis (1921), 91 L. J. P. 182. 

836. Add. Annotation Apld. The Lalandia, 
[1933] P. 50. 

837. Add. Annotations: — As to (1) Refd. Swedish 
Central By. r. Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. r. 
Public Trustee, [1924] 2 Ch. 101. 

837a. .] — Pltfs., the owners 

of a vessel damaged in collision with a vessel 
owned by defl^., a foreign corpn., served a 
writ upon a member of an English firm, 


E. M. & Co., who acted as defts.’ agents. 
The writ was served at E. M. & Co.’s London 
offices. Defts. moved to set aside the writ 
& services on the ground that they were not 
resident within the jurisdiction. It appeared 
that E. M, & Co. were one of deft.’s agents 
in this country for the booking of freight, 
issue of passenger tickets, & the ordinary 
purposes for wffich ship’s brokers are em- 
ployed. The only remuneration received by 
them was the customary agents’ commis- 
sion, &; they had no concern with the manage- 
ment of deft, corpn. The only name appear- 
ing on the door of E. M. & Co.’s offices was 
their own name, but upon the window of the 
ground floor their name was exhibited as 
agents for deft, corpn. together with the 
names of other foreign shipping cos. for 
whom E. M. & Co. acted : — Held : E. M. 
& Co. were a firm who “ sold ” & did not 
“ make ” contracts on behalf of defts., & 
that defts. did their business in this country 
“ through ” E. M. & Co. & not “ by ” them ; 
defts., accordingly, were not resident within 
tlie jurisdiction h that the writ service 
must be set aside. — The Lalandia, [1933] 
P. 50 ; 102 L. J. P. 11 ; 148 L. T. 97 ; 49 
T. L. 11. 09 ; 18 Asp. M. L. C. 351. 

Annotation :~- F olid . The Holstein, [193G] 2 AU. E. K. 1660. 

837b. ,] — In a collision case 

where the procedure in rem was not available 
it was sought in an action brought in 
personam against a foreign shipping co. to 
effect service of the writ through London 
agents. The agents were general agents for 
8hij)ping cos. & the foreign co. in question 
had no financial interest in the firm nor was 
any of their staff assigned exclusively to the 
business of the foreign co. The remuneration 
was wholly by commission : — Held : service 
on such general agents was bad. — The 
Holstein, [1936] 2 All E. B. 1000 ; 156 
L. T. 466 ; 19 Asp. M. L. C. 71. 

839. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

840. Add. Annoiatio7i : — Refd. The Fagernes, 
[1926] P. 185. 

842. Add. Annotation: — Refd. The Fagernes, 
[1926] P. 185. 

843. Add, Annotations : — As to (1) Refd. Beading 
Trust V. Spero, Spero v. Beading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson v. 
Taylor, [1920] A. C. 144. 

843a. .] — A British ship, 

coming down the Elbe, came into collision 
with another Britisli ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hambui*g of the first British 
sliip & the owners of the German vessel 
exchanged letters of guarantee ; but the 
owners of the German vessel did not com- 
mence legal proceedings in Gernfhny against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
& the owTicrs of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
B. S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the German vessel 
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out of the jurisdiction : — Held : the order 
ought not to have been made, for there had 
not been any unreasonable delay on the i>art 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. — The Hagen, 
[1908] P. 189 ; 77 L. J. P. 124 ; 98 L. T. 
891 ; 24 T. L. R, 411 ; 62 Sol. Jo. 336 ; 11 
Asp. M. L. C. 66, C. A. 

Annotaticms : — Refd. The Fagernes, [1926] P. 186 : Schlntz, 
He, Schictz v. Wait, [1926] Ch. 710 ; Kroch v. lloBsell et 
Compagnio Societe doe Pereonnes a Responsibilite, Ltd., 
Kroch V. Societe en Commandite Par Actions Le Petit 
Parision, [1937] 1 All E. R. 72.'). 

855. Add. Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

856a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & tlio masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as d its.’ affidavit of values was 
only handed to pltfs. on the day of the trial ; — 
Held : (2 ) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests , 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to bo separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners. — T he Cretefoiii.':t 
[ 1920] P. Ill ; 89 L. J. P. 136 ; 123 L. T 
591 ; 36 T. L. R. 367 ; 15 Asp. M. L. 0. 48. 

857. Add. Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

864. Add. Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

874a. .] — The Sheaf Brook, No. 

565a, ante. 

876. After this case add : — 

Exercise of Jurisdiction by all Divisions.] — 

See^ now, Administration of Justice Act, 1928 
(c. 26), s. 6. 

876a. Transfer by Court of Appeal — Necessity lor 
consent of Presidents of both Divisions.] — 

The Sheaf Brook, No. 505a, ante. 

890. Add. Annotation: — As to (1) <& (2) Consd. 
The El Oso (1925), 133 L. T. 269. 

892. Add. Annotation: — As to (1) & (2) Expld. 
The El Oso (1925), 133 L. T. 269. 

893. Add. Annotation: — Refd. The El Oso (1926), 
133 L. T. 269. 

894a. Action between parties whose vessels 

have not been In collision with each other.] — 

\^ere the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, r. 28, is a matter for the discretion I 


of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 U T. 269; 16 
Asp. M. L. 0. 530. 

Annotation : — Consd. The Carlstou & The Baloombe, [1926] 

r. 82 . 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. Sc the B., & 
subsequently the C. collided with pltfs.* 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., Sc the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
Sc pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act ; — 
Held : (1 ) the only parties entitled as against 
second defts. to a preliminary act were pltfs.. 
Sc they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a proliminaiy act unless 
they chose to become pltfs. Sc issue a writ 
against second defts.. Sc tlie order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, Sc the parties at 
whose instance it had been filed would not 
hi) bound, as against 8(!Cond defts., by the 
judgment in the present action. — The Oarl- 
8TON, The Balcombe, [1926] P. 82 ; 95 

I.. J. P. 51 ; 134 I.. T. 766 ; 42 T. L. R, 312 ; 
17 Asp. M. L. C. 33. 

897a. Course & speed of vessel.] — In cases of 

collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course Sc speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” The heading of the 
vessel should also be g^ven. — The Macroom 
(1927), 137 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. 0. 288. 

S9S. Add. Annotation: — Consd. The I^ady Belle 
(1933), 49 T. L. R. 695. 

899a, Admissibility — Against party making.] — Two 

steamships came int<j collision in fine, clear 
weather. They had been on crossing courses, 
involving risk of collision, Sc pltfs.’ vessel, 
having the other ship on her own starboard 
side, had a duty under art. 19 of the col- 
lision regulations to keep out of the way. 
Under art. 21 of the regulations there was 


PART III. SECT. 3, SUB-SECT. 1. 

S 2 . Joinder of actions in rem <S? in 
personam — Propriety of. ] — Atlantic 
Coast S.S. Co. v. Montreal Trans- 
portation Co. & The Mart Ellen, 
Montreal Transportation Co. v. 
The Buckeye State (1909), 12 Exoh. 
0. R, 429.-<;AN. 


gc. ISalvaoe actions in rem dh in 
personam.) — Salvage action in rem Sc 
in personam may be joined in one 
action.— H ruoe Lindsay Bros. v. 
“ Bruce Hudson.” [19.37] Ex. O. R. 
81; 1 D. L. R. 84.— CAN. 

PART III. SECT. 5, SUB-SECT. 1. 
•a. Object.}— The object of a prelimi- 


nary act 1b to obtain a Htatemont recento 
facto of the circuniHtanceB, to prevent 
partleH Hhaphig their case to meet the 
one put forward by the other at trial. — 
Lie Blanc v. The Emilikn Burke 
(1919), 19 Exoh. C. R. 24 ; 46 D. L. K. 
59.~^AN. 
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a corresponding duty on defts.* vessel to 
keep her course & speed, but a note to art. 21 
provides that, when for any reason the 
“ stand-on ” vessel finds herself so close that 
collision cannot be avoided by the action of 
the “ giving- way ” vessel, she also shall take 
such action as will best aid to avert collision. 
Pltfs. admitted that their ship took no action 
at all to keep out of the way & was partly 
to blame, but they contended that deft, 
vessel was also to blame for breach of the 
note to art. 21. In their preliminary act 
defts. stated that their vessel kept her course 
& speed up to the collision, & in their defence 
& counterclaim they added that they so 
act/ed “ as the best means of avoiding col- 
lision or minimising its effect.” At the trial 
pltfs. called no evidence & the defts. sub- 
mitted there was no case for them to answer : 
— HeM : the admissions in defts.* pre- 
liminary act were evidence which could 
rightly be used against them, although the 
point was not, perhaps, of very great im- 
portance, because the same admissions were 
made in the ship’s logs, which were indis- 
putably evidence. — T he Lady Lelle, [193Ji] 
P. 275 ; 102 L. J. P. 184 ; 150 li. T. 117 ; 49 
T. L. K. 595 ; 18 Asp. M. L. C. 451. 

908. Add. Annoiaiion : — As to (1) Distd. The 
Woodarrar. Admiralty ( 1 021 ), 06 Sol. Jo. 183. 

9 14a. Raising new claim — Effect of.] — The 

Highland Glen (1927), 104 L. T. Jo. 480, 
C. A. 

916. Add, Annoiaiions : — Distd. The Woodarra v. 
Admiralty (1921), 00 Sol. Jo. 183. Consd. 
Finland S.S. Owners r. Cornish Rose Owners, 
The Cornish Rose, [1930] 2 All E. R. 805. 

036, Add Citation : — on appeal (1853), 8 Moo. 
P, 0. 0. 482, P. 0. 

952. Add. Annotation :-~Refd. The San Onofre 
(1922), 92 L. J. P. 17. 

969. Add. Annoiaiion: — Refd. The Saxicava, 
[1924] P. 131 

969a. Action stayed, discontinued or dis- 

missed — Counterclaim raised in correspond- 
ence.] — A notice of counterclaim contained 
in correspondence })assing between pltf.’s 
deft.’s solrs. is not sufficient to “ set up ” a 
counterclaim within R. S. C., Ord. 21, r. 16, 
so that tlie counterclaim may bo proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be sot up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a recrord on the files of the ct. — 
The Saxicava, [1921] P. 131 ; 93 L. J. P. 66 ; 
131 L. T. 342 ; 40 T, L R. 334 ; 68 Sol. Jo. 
666 ; 16 Asp. M. L. 0. 324, C. A. 

969b. Application under Admiralty Court Act, 
1861 (c. 10), s. 34 - Effect of Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.] — The 
FAUiPi.AV XT\^ (1938), 55 T. L. R. 80. 


970a. .] — Two foreign vessels, a barque 

&; a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
given by the owners of the barque : — Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion. — The Carlyle 
(1858), 30 L. T. O. S. 278 ; 6 W. R. 197. 

Annotation : — Befd. Chapman u. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 

979. Add. Annotation : — Refd. The Baarn, [1933] 
P. 261. 

979a. Consolidated salvage action.] — 

The Creteforest, No. 856a, ante. 

979b. ,] — I had occasion, recently, when 

trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; & that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. until it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
. . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U. C. has arisen, a salvage 
case, & is now before me on summons ; & 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 
cerned. I have thought it right, as I have 
suggested a variation of what has apparently 
been the custom & practice of this ct., to 
speak to the President about it, & he agreed 
with my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
in the existing practice, & dismiss the appeal 
summons (Bargbave Deane, J.). — The 
Upton Castle, [1912] W. N. 84. 

1001. Add. Annotation ; — Refd. The Creteforest, 
[1920] P. 111. 

1001a. Tender of lump sum — Consolidated 

salvage action.] — T he Creteforest, No. 
850a, ante. 


PART III, SECT. 8, SUB-SECT. 2.— A. 

998 il. lirie.cHon of intder — 

Acceptance of increased tt-nder after 
amendment of claim at Irwil.l-— In an 
action for salvage flervioo«, pltf. claimed 
120,000 & in his statement, of claim 
such amount of salvage remuneration 
as to the et. might seem mecit. The 
defence was delivered on Mar. 17, when 
deft, paid intc ot. 13,000 & tendered 
It to pltf., who rejected it. Pltf. at the 


trial applied for leave to amend to set 
up an additional claim. The amend- 
ment was made, & deft, increased his 
tender to $4,000, which was- accepted : 

-Hdd : (1) deft, should in any event 
have the costs of & consequent upon 
the ameudment granted at the trial ; 
(2) as to the accepted tender, the In- 
crea.sed tender must bo regarded as 
having been made & accepted on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by pltf. ; 
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(3) the circumstancee were not quite 
suffloieot to deprive pltf. of costs before 
tender. — T he Paschkna v. The Gbiff, 
[19251 2 W. W. R. 676.— <JAN. 

PART III. SECT. 9, SUB-SECT. 1. 

sb. PlairUiJ^ resident out of jurisdiction 
— Foreignahxp. ] — Where pltf .Is resident 
out of the Jurli^otion &. his ship is a 
foreign one, security for costs may be 
ordered, even at an advanced eta^ of 
the action & thotigh the delaying in 
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1023. Add, Annotations : — Apld. Re Bjomstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd, The Tervaeto (1922), 128 L. T. 176 ; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 386 ; Duff Development 
Co. V. Kelantan Government, [1924] A. C. 
797. 

1027a. ^ — - — ,] — Pltfs.’ & defts.’ vessels 

came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., “ the owners of the steamship iV.” 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application deft0. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had no power t/O order security 
to be given or, in default thereof, to stay 
defts.* counterclaim. — The Neptune, [1919] 
P. 17 i 88 L. J. P. 94. 

1032. Add, Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1046. Add. Annoiatio 'i : — Refd. The Shropshire 
(1922)^ 127 L. T. 487. 

1047a. For disposing fairly of cause — For 

saving costs.] — The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability 
paid the amount into ct. Claims against "the 
fund were in due course filed by the owners 
of the N. & the owners of the other sliip, the 
S,, & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ship» The 
owners of cargo on the S., who were not 
parties to the collision action, then eougiit 
leave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two sliips, a mutual abandon- 
ment of claim or a settlement on other 
terms. No, 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S. ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 8 & 4. On nppeal by 
both sides : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. 8. C., Ord. 31, r, 2, A must be 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1062a. Confidential report by master.] — 

Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the mamigement of 
the claim should be put in the liands of cer- 


tain solrs. Defts, directed that a report on a 
printed form headed (Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to tliem : — Held : the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from production. 
— The Hopper No. 13, [1925] F. 52 ; 94 
L. J. P. 46 ; 132 L. T. 736 ; 41 T. L. R. 189 ; 
16 Asp. M. L. 0. 473, 1). 0. 

AnmHations : — Distd. The City of Baroda (1926), 134 L. T. 
fi76. Retd. Aakln v. London & North Eastern Ky. Co., 
[1930] 1 K. B. f)27. 

1062b. Officers’ reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was dm? to pUferago by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained througli defts,’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
OP Baroda (1926), 134 L. T. 576 ; 70 8ol. Jo. 
1044; 17 Asp. M. L. C. 27. 

Annotation: — Refd. Ankln v. London & North Eastern By. 
Co., [1930] 1 K. B. 527. 

1075. For “ For full anns., see Practice & 
Procedure,” read ” Add. Annotation : — 
As to (1) Refd. Dawson v, Hhepherd (1880), 
42 L. T. on.” 

1078a. Taking evidence on commlsslon -Dls- 
couraged.] — The Augusta (1909), 26 T. L. R. 
98. 

1107a. .] — Where suits of rival 

salvors come on for hearing at the same time 
the right to begin must depend upon the 
circumstances of each case. — The Willem 
III. (1871), L. R. 8 A. & E. 487 ; 25 I.. T. 
386 ; 1 Aftp. M. L. C. N. 8. 129. 

1112a. Right of reply,] — Allowed in all cases. — T he 
Rjukan (1866), 14 W. R. 973. 


applying therefor ia unaccounted for, 
in the aosence of any prejudice to the 
other aide oocaffloned by auoh delay. — 
Wranuell V. Thb Steel Scientist, 
[1924] 3 D. L. R. 49 ; [1924] Exch. C. R. 
136 ; 2 W. W. R, 493 ; 84 B. O. R. 
114.--CAN. 


PART III. SECT. 10, SUB-SECT. 1.— 
A. (a). 

•o. BxaminaHonf or discovery — Inlieu 
of interrogatories — H'Acn ordered — Use 
of ] — While an examination for dis- 
covery may be ordered by the judge 


as a matter of convenience, In place ol 
the delivery of Interrogat^^ries, especi- 
ally where the oppoait-e party 1 b In 
Itrnorance of the feusts, such examina- 
tion cannot be read os evident at the 
trial. — Point Anne Quarries v. s.S. 
M. P. Whalen (1921 >. 68 D. L. B. 
627 ; 20 Exch. O. R. 483.— CAN. 

PART III. SECT. 11, SUB-SECT. 1. 

td. Proof of claim — Right to proceed ex 
parte — Order for sale of res. }— Paul e. 
The Amt Turner, [1922] V. L. R. 
740.— AUS. 


PART in, SECT. 14, SUB-SECT. 8. — A 

■e. Log books — Independent log kept 
by maU.] — Held : not adinlaeible. — 
K. V. The Ainoko (1894), 4 Exch. C. R. 
195. — CAN. 

»f. Manuscript notes ynade by maker. ] 
— In the circuiuHtaricea rej(H3ted as 
evidence a« part of the aliip’s log. 
— The Andrew Kelly v. The 
COMMODORK, [1919] 1 W. W. H. 

1050 ; 19 Exch. C. li. 70 ; 48 D. L. K. 
213.— CAN. 

•k. Salvage action — Attendance of 
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1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly hows from 
deft/fl negligence causing the collision is on 
pltf. ; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 13 ; The Pensher (1857), 8w. 
2 1 1 , & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision. — The Paludina, [1925] 
P. 40 ; 132 L. T. 724 ; 16 Asp. M L. C. 453, 
C. A. ; affd. sub nom. S.S. Singleton 
Abbey v, S.S. Paludina, [1927] A. C. 10; 
17 Asp. M. L. 0. 117, n. L. 

Annotations : — Reid. Canadian Pacific Ily. v. Kelvin Shipping 
Co. (1927), 138 L. T. 369 ; Tho Kite, fl933J P. 154 ; The 
Stranna, [1937] P. 130. 

1130. Add. Annotation .— Apld. The Saint Angus 
(1938), 54 T. L. H. 947. 

1152a. Log of defendants' vessel — Right of plaintiffs 
to put in — After admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
.their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such 8< r vices set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions ; — Held : pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs. — The 
WOODAHRA (1921), 38 T. L. R. 160 ; 60 Sol. 
Jo. 183. 

Annotolion : — Consd. Finlaud S.S. Owners v. Cornish Rose 
Owners, The Cornish Rose, [1936] 2 All E. R. 805. 

1152b. Oral evidence dispensed with- Salvage- 
Amount in dispute small — Discretion of 
court.] — In a case whore salvage services 
had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with ; — Held : the course taken was 


a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
TirB River Fisher (1923), 39 T. L. R. 233. 

1152c. Lighthouse log — Admissible — Although 
facts admitted.] — The Cornish Rose was in the 
English Channel, unable to steam or to steer 
& in danger of becoming even more helpless. 
The Finland brought her into safety after 
twenty-two hours hard work. The facts 
were admitted upon the pleadings & pltfs. 
sought to put in defts.’ log in support of the 
inferences which they desired to draw 
as to the nature of the services. On the 
other side it was desirable to check these 
inferences by the entries in the logs of the 
Lizard & Land’s End lighthouses : — Held : 
although the facts were admitted there was 
no objection to the admission of the logs for 
this purpose. — Finland S.S. Owners v. 
Cornish Rose S.S. Owners, The Cornish 
Rose, [1930] P. 174 ; [1936] 2 All E. R. 805 ; 
105 L. J. P. 114 ; 52 T. L. R. 648. 

1152d. Report of pilot.] — The Eshjerg was 

» leaving <te the P rinses Juliana was arriving 
at Harwich Harbour, both vessels being in 
charge of a pilot, when a collision occurred. 
The pilot of the Prinses Juliana was not 
called as a witness, although he had been 
subpoenaed by the owners of tho Eshjerg. 
The owners of the Eshjerg^ soughtr to put in 
the report of that pilot made to Trinity 
House after the accident : — Held : such 
report was inadmissible. — The Prinses 
Juliana, Esbjerg Owners v. Prinses 
Juliana Owners, [1936] P. 139 ; [1936] 
1 All E. R. 685 ; 105 L. J. P. 58 ; 155 L. T. 
201 ; 62 T. L. R. 296 ; 18 Asp. M. L. C. 614. 

1167. Before this case insert “ See, further^ Evi- 
dence, Vol. XXII., p. 94.” 

1185a. Photographs — Calculation as to 

locality of collision — Absence of expert 
evidence.] — In an action arising out of a 
collision in Sydney harbour between the ships 
C. & St. A.y there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& after the collision, with the frontage of the 
harbour as background. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon tho other evidence in the 
case, held that the St. A. was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They used the 
alignment of pairs of objects which they 
identified in the backgrounds to fix the 


master tCr crew .] — It 1h proper to have 
tho master & crew before the ot. in an 
action for salragre. — Johnson & Mac- 
KAY V. S.S. Charles S. Neff (1918), 
18 Exeb. C. R. 168.— CAN. 

PART 111. SECT. 14, SUB-SECT. 3.- 

B. (a). 

si. Journal of liohUumse keeper — 
Evidence as to weather ,] — The diary or 
Journal of a lighthouse keeper, duly 
returned to the agent of the National 
Dept, of Marino at Vlotoria, allowed In 
evidence os an official book kept under 
competent authority ” to show the 
oonditions of sea weather in the 


locality. — Smith v. The Rack Rock 
(1932), 45 B. C. R, 522.— CAN. 

PART III. SECT. 14, SUB-SECT. 3.— 
B. (•). 

sm. Evidence of persons on boom — 
Collision.l — Action by pltf. to recover 
damages sullered by it by reason of 
deft. ’8 ship coming into collision with 
one of its booms of logs : — Held : it 
is next to impossible for one on a 
moving ressol. unless he is In a position 
to see her from stem to stem & at the 
same time maintain a complete & 
commanding view of the shore, to 
follow the course, speed or evolutiona 
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in tho manceuvros of a vessel ; & 

g ltf.'s witnesses being some on the 
oom & some on land overlooking the 
locus of the accident were in a bettor 
position to follow the course of the 
vessel than were those on board the 
same. — Vancouver Orient Export 
Co.. Ltd. v. The Anolo-Pkruvian. 
[19311 Ex. C. R. 127.— CAN. 

■n. Evidence of navigators — Collision 
—Oreater weight than evidence of oui^ 
siders.] — Odfjell A/S v. S.S. Vksuvio 
& SOOIETA Anonima Per LIndustria 
B iL COMMBROIO MaBITIMO V. S.S. 
Older, [1930] Ex. a R. 207 ; [1931] 
2 D. L. R. 34.— CAN. 
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position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it : — Held : the skill or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted. — United States Ship- 
ping Board v. The St. Albans, [1931] A. C. 
632 ; 100 L. J. P. C. 73 ; 144 L. T. 601 ; 
47 T. L. R. 246 ; *18 Asp. M. L. 0. 196, P. 0. 

1187. For “ For full anns., see Pleading,** read 
“ For full anns., see Evidence.** 

1196. Add, Annotation : — Refd. Australia 
(Owners) V. Nautilus (Owners), The Australia 
(1926), 95 L. J, P. 145. 

1198a. Between assessors advising lower 

court & appellate court — Duty of appellate 
court.] — In a case in which there has been a 
difference of op in on between the nautical 
assessors advising the re.spective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them. — A ustralia (Owncus) v. 
Nautilus (Owners),, The Australia [1972] 
A. C. 145; 95 L. J. P. 145 ; 135 L. T. 576; 
42 T. L. K. 614; 32 Com. Cas. 82; 17 Asp. 
M. L. C. 86, IT. L. 

Annotations: — Folld. The Tovarisch, [1930] P. 1; The 
Otranto, [1930] P. 110. Refd. Hall v. BrJtlflli Oil & Cako 
MUla (1930), 23 B. W. C. C. 529. 

1198b. .] — Artemisia 

(Owners) v. Douglas (Owners) (1925), 
[1927] A. C. 164, H. L. 

AnnotcUion : — Consd. Australia (Owners) v. Nautilus (Cargo 
Owners), [1927] A. 0. 145. 

1198c. .] — We are the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contrailict the two witnesses whom wo have 


not seen ; we should follow the witnesses 
whom we see rather than the witnesses whom 
we d6 not see (Scrutton, L.J.). — The 
Tovarisch, [1930] P. 1 ; 99 L. J. P. 23 ; 
142 L. T. 372 ; 46 T. L. R. 126 ; 18 Asp. 
M. L. C. 68, C. A. ; affd, on other grounds , 
[1931] A. 0. 121, H. L. 

1198d. .] — My duty is to 

exercise ray own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (Lawrence, L.J.). — The 
Otranto, [1930] P. 110 ; 99 L. J, P.82; 
142 L. T. 644, C. A. ; revsd. on other grounds^ 
[1931] A. C. 194, H. L. 

1199. Add, Annotation: — Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — The 

River Fisher, No. 1152b, ante, 

1201. Add, Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A. C. 
145. 

1204. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 96 
L. J. P. 145. 

1206. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1223a. Admission of liability & agree- 

• ment to refer.] — The Baaiin, No. 1403a, post. 

1224. Add, Annotation : — As to (2) Refd. The 
Disperser, [1920] P. 228. 

1237a. Action against two separate parties — 

One party only held to blame — Costs of 
plaintiff.1 — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover fi*om deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 255 ; 16 
Asp. M. L. 0. 159. 

Annotation:— Distd. The W. H. RandaU, [1928] P. 41. 


PART in. SECT. 14, SUB-SECT. 4.— A. 

1196 iii. .] — Two ships 

collided on a very bad night. The 
coUlslon was caused by the Af., which 
was light, dragging nor anchors, & 
coming down on the /?., whoh was 
holding to her moorings. When the 
M. was dragging her anchors she had 
steam up hut did not use it, by which 
failure she omitted to take a reason- 
able measure which might have 
avoided the accident. In an action 
for damages by the R. against the M. 
there was uncontradicted evidence to 
the effect that the steam bad not been 
used because those in charge of the M. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expi'esslng any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 


expressed by the nautical assessor to 
the effect that It would not have been 
difficult for those on the M. to know 
that they were dragging their anchors: 
— Held : It was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to bbj whether 
or not the master of the M. ought to 
have known when his anchor began to 
drag, &, on the ground that the 
evidence did not establish the fault, 
tho M. assoilzied. — Cambo Shipping 
C o., Ltd. (Rossetti (Owners)) v. 
Dampbkibsselskabet Magnus, [1920] 
S. C. 26 ; 57 Sc. L. R. .59.— SCOT. 

1201 Ui. .}—Ueld: evidence of 

experiments with water in a lock 
without any steamer being In it was 
of the nature of expert evidence, 6c 
as the ct. had the aaslstanoe of a 

37 


nautical assessor to advise upon any 
matters requiring nautioal or other 
professional knowledge, such expert 
evidence was inadraissible. — Fraser 
» S.S. Aztbo (1920), 20 Exch. C. K. 
39.— CAN. 

1201 iv. .] — In Adralty. cases 

where the ct. has the assistance of 
nautical assessors, evidence involving 
questions of nautical skill & experience 
Is not admissible. — Pacific Siicam 
Navigation Co. (Bogota (Owners)) ». 
Anglo Newfoundland Development 
Co., Ltd. (Alconda (Owners)). [1923J 
S. C. 620 ; 60 8c. L. If. 333.— SCOT. 

si. Duty of judge to keep note of 
QiLc^ione submitted to <£• answers given 
by nautical assessor — Nautical Assessors 
(Scotland) Act, 1894 (c. 40), s, 8.)— 8.8. 
Rowan «. 8.8. Clan Malcolm, [1923] 
8.C. 317.— SOOT. 
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1237b. .] — The Thames III. 

& The K. B. S. (1928), 106 L. T. Jo. 62. 

1258. Add, Annotation : — Refd. The Joannis V^atis 
(No. 2), [1922] P. 213. 

1261, Add, Annotation : — Refd. lie Letters Patent 
No. 139,207, He Carbonit Akt., [1924] 2 Oh. 
63. 

1262. For see 8. 0. No. 1260, poaf,” read “see 
8. C. No. 131, ante,** 

1267a. Unnecessary Intervention In mortgagees’ 
action — Liability for costs.] — The Athenio 
(1931), 48 T. L. B. 168. 

1277. Add, Citation : — 8uh nom. The Commodore, 
1 JBcc. & Ad. 176, n. 

1280a. .] — The Innisfail, The Secret 

(1876), 36 L. T. 819 ; 3 Asp. M. L. 0. 337. 

1283. Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 

1284. Add, Annotation : — Consd. The Modica, 
[1926] P. 72. 

1284a. .] — Although it has 

been the practice since the above Act t^o 
make no order as to costs in collision cases 
in which both vessels have been hold to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
tlie smaller degree such a proportion of that 
party’s costs as on the /articular facts 
appears just. — The Modica, [1926] P. 72 ; 
95 L. J. P. 100 j 136 L. T. 61 ; 17 Asp. 
M. L. 0. 30. 

Annotation Refd. Tbo Young Sid, [1929] P. 109. 

1284b. .1 — Where defts. were 

three-fourths to blame « pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.* costs. — The Robert Koeppen, 
[1926] P. 81, n. 

Annotation .'—Held, The Modica, [1920] P. 72, 

1286. Add. Annotation: — Refd. The Modica, [1926] 
P. 72. 

1286a. Neither to blame — Delay in commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
& defts.’ vessels, navigating without lights in 


accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Hall, 
[1918] P. 66 ; 87 L. J. P. 113 ; 119 L. T. 
156 ; 14 Asp. M. L. 0. 328. 

1297a. .] — The Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.] — 

The Svein Jarl, No. 1237a, ante. 

1298b. Costs of separate issues.] — In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 
whether pltfs. had suffered any damage by 
reason of the collision was determined in 
favour of defts., for whom judgment was 
entered on the claim, judgment beirg entered 
for pltfs. on the counterclaim : — Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 
costs, if any, occasioned by the unsuccessful 
counterclaim. — The Adams (1919), 88 L. J. P. 
129. 

1299. Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1300a. S. P. The Eleanor & Nancy (1837), 5 
L. T. 241. 

1304a. S.P. The Argo v. The Emma Heyn (1856), 
6 L. T. 122. 

1309. Add. Anitotaiiun : — Refd. The Modica, [1926] 
P. 72. 


PART III. SECT. 16, SUB-SECT. 1. 

1239 li. . 1 — A master 

Hulnff for woffos & dislmrscinonts Is 
bound to furnish accounts before 
brlngriug his action, otherwise ho will 
not be entitled to his costs. — Burke v. 
The Amla (1929), 4 D. L. 11. 873 ; 
Ex. C. H. 194.— CAN. 

PART III. SECT. 16, SUB-SECT. 3. — A. 

hi. .) — Grand Trunk PacTfic 

Coast S.S. Oo. v. The B.B. (1914), 17 
D. L. R. 757 ; 16 Exch. C. li. 889 ; C 
W. W. U. 7 11. —CAN. 

■m. Expfot^es of bail bond — Not rc- 
coverable as costs.] — The expense of 
procurlntr a ball bond incurred by an 
arrest-ee in order to liberate his ship, 
which had boon arrested as a pre- 
liminary to uo nusucoessful ootton 
n rem, cannot be cbaiKod against the 
opposite party, such expense not being 
part of the expenses of process. — 
Ellkrmans Wilson Line, Ltd. v. 
Northern LioirmousKS Comrs. 
(1920), 58 Sc. L. R. 29,— SCOT. 

sn. Awarded to «a2eor«.] — Where 
salvors of a ship arrested her as an initi- 
atory atop in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her ow ers. — Hatton v. 


Akt. Durban Hanhkn, [19191 S. C. 
154 ; 56 Sc, L. R. 100.— SCOT. 

so. Fees of appraiser acting as mar- 
sfiaVs substitute — Special arrangement.] 
— The Pasohena v. The Greff (1925), 
30 B. C. R. 30,— CAN. 

Bb. Possession fees — Marshal in 
^ssession under several unirrants. ] — 
Where a marshal is in possossJon of 
a ship BimultnneoutUy under warrants 
issued in different actions, more than 
one sot of possession fees will not be 
allowed. — S imbaok v. The Sag a, 
Oarlsson V. The Saga (1899), 6 B. C. R. 
522.— CAN. 

PART III. SECT. 16, SUB-SECT. 4.— A. 

1279 I. InevUable accident — Costs foh 
low event .] — The rule as to costs is the 
some in the Exchequer Ot. of Canada in 
Admlty. as it Ls tn the Admit/. Dlv. 
of the High Ct. In England, Sc costs 
follow the event, even In oases of 
Inevitable accident, where no special 
clroumstanoos require a departure from 
such rule. — The Jessie Mac e. The 
«KA Lion, [19191 2 W. W. U. 411. 
CAN. 

12S3iii. .] — Where two 

vessels came into oolllsion Sc both 
vessels were held to blame, no costs 
were granted to either party. — R. r. 
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The Aroyllshirk, [1922] St. R. Qd. 
186.— AUS. 

1283 iv. .]— Where the ct. 

found that both parties were to 
blame : — Held: each delinquent should 
bear his own costa, — B. W. B. Naviga- 
tion Co. V. The Kiltuish, Barnet 
Lighterage Co. v. The Kiltuish 
(1922), 67 D. L. R. 525 : [1922] 2 
W. W. R. 959.— CAN. 


PART III. SECT. 16, SUB-SECT. 6.— 
A. (a). 

1322 i. General costs — Excessive 
claim .] — In a suit claiming remunera- 
tion for salvage services rendered, the 
claim was excessive Sc the case was such 
as to warrant a small award only. 
The ct. made an award of £25 in 
favour of pltfs., &: ordered defts. to 
pay the costs of the suit. On a 
subsequent application for directions, 
the ct. refused to exercise its discretion 
& to make a special order for costs. — 
Stuart tJ. Columbia River (1921), 
21 S. R. N. S. W. 674.— AUS. 

1328 iU. .1— Salvors ar- 

rested a ship against which they were 
claiming salvage amounting to £47,500. 
Sc they refused to release the ship 
except upon obtaining security to the 
extent of £37,600. The arresters 
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1351a. Judgment for less than amount of 

offer refused by salvors.] — T he Hedwig 
(1853), 1 Ecc. & Ad. 19; 164 E. R. 11 ; 
8uh nom. The Hjsdwig, 17 Jur. 977. 

1377. Add, Annotations: — Refd. The Minerva 
(1933), 49 T. L. B. 563 ; The Champion, 
[1934] P. 1 ; The Beldis, [1936] P. 51. 

1402a. Failure to file vouchers — Damage action by 
Soviet Government.] — The Rus^n Govt., 
pltfs. in an action for damage by collision, 
were ordered by the ct. to file vouchers in 
support of their claim within a specified 
time, “ otherwise, they be precluded from 
giving evidence in support thereof.” There- 
upon, pltfs. filed a bundle of documents, 
which referred only to a few of the items of 
their claim, & at the reference the registrar 
ruled that only those items which were sup- 
ported by vouchers should be allowed to be 
the subject of proof in the claim, & that 
no evidence should be allowed to bo given 
in support of the other items. On an appeal 
from this decision : — Held : the ct. had to 
bear in mind that the Russian nation had 
elected to carry on their businessl n a method 
entirely different fi om that in which business 
was conducted by the rest of the civilised 
world, with the result that when they came 
into that ct. they were handicapped to an 
unusual degree in supporting their claim ; 
&, therefore, although the documents which, 
in the present case, they had produced in 
the way of vouchers fell immensely short of 
being a fair <& full notice to the defts. of the 
case which pltfs. sought to make, in the cir- 
cumstances ju.stice would be done by .dlow- 
ing pltfs. to give evidence in support of all 
items of which, in the judgment of th i 
registrar, they gave fair & full particulars to 
defts. as to the nature of their claim. — The 
Makte (1933), 149 L. T. 383; 49 T. L. R. 
363 ; 18 Asp. M. L. C. 402. 

1403a. Agreement for reference to Registrar — 
Effect of subsequent payment out of Juris- 
diction — In foreign currency.] — In proceed- 
ings for collision damage instituted by the 
owners of a Chilean steamship against the 
owners of a Dutch steamshij) the latter, 
through their solrs., undertook to appear, & 
in due course gave bail in an agreed sum. 
Later defts. made a formal admission of 
liability, & that admission, .signed by tb(^ 
respective solrs. for the parties, was filed in 
the Admiralty Registry, together with a con- 
sent to a reference to assess pltfs.’ claim. 
Pltfs., in compliance with an order to that 
effect, duly filed their claim & vouchors, but 
before a date had been fixed for the reference 
defts. obtained in the Chilean cts. an order 
permitting them to make payment by de- 
positing in a named (Chilean bank a sum in 
pesos considerably in excess of i>ltf.s.’ claim 
quantified in pesos. This payment was re- 
fused by pltfs., the Chilean currency having 
fallen heavily & the export of pesos being 
prohibited by Chilean law. On a motion by 
defts. for an order dismissing the action on 
the ground that they had satisfied the claim 
by payment : — Hela : there was no final 


decision by the Chilean cts. that the pay- 
ment in depreciated pesos was sufficient while 
proceedings were pending in England, <& 
therefore the motion failed. — -The Raahn, 
[1933] P.251; 102 L. J. P. 120 ; I.50L.T. 50; 
49 T. L. R. 554 ; 18 Asp. M. L. C. 431, C. A. 

1403b. .] — A Chilean vessel owned 

by pltfs. received damage through being rivu 
into by a Dutch vessel owned by defts. The 
Dutch vessel was arrested in England, & her 
owners put in bail, adtnitt(;d liability, & con- 
sented to a reference to assess the damages. 
The admission consent were filed in the 
registry & became an Oi’der of Ct. The 
Chilean vessel was repaired in Chile, pltfs. 
filed their claim & vouchers comprising {inter 
alia) some 70,000 Chilean pesos in respect 
of repairs & detention, quantified into sterling 
for the purposes of the claim at a little over 
£1,500. Defts. alleged that under Chilean 
law a debtor could make a valid payment, 
even against the will of the creditor, by 
depositing the amount owed in a (Chilean 
bank in the name of the creditor, the 
exchange value of the peso having fallen, 
defts. deposited in a bank in Chile 80,000 
pesos in i)ltfs.’ name, an amount wliicli 
defts. alleged was sufficient to cover the whole 
claim witli interest. 

Langton, .1., held that the deposit, so far 
as it related to the c’laim in respect of repairs 
& detention, was a gi>od discharge, that the 
reference in respect of these ite*ms must be 
‘ stayed. On appeal, HoiiOT'roN & Romeh, 
L.J.r., held that the deposit was not a good 
payment in satisfaction of fho damages & 
that the refereucci must proceed ; but GiiEEit, 
ii.J., said that in his opiTiion the registrar 
should treat the dcipusit as a payment on 
account of the sums expended & lost in pesos. 
The damages in question were agreed at 
£1,581, it was furtlnu* agreed at tfie 
reference (a) that the deposit, on the rate of 
exchange aj)plicabh‘- at the time the pesos 
were expended <fe lost, was equivalent to 
£1,409 3s. Hr/., but {h) that owing to the 
action of the Chil(?ari lO vchange Control Com- 
mission it was impossible tf> purchase sterling, 
& {c) that dedts. could at any time obtain 
possession of the pesos from the bank in 
(dale & that pltfs. did not claim them. The 
registrar held that a foreign drdt. sued for 
damages in tins country could not satisfy 
the claim by offering to ])ay in f»>reign c\ir- 
ren(;y ; that the d(q)f)sit did not affect the 
proceedings instituted here ; that pltfs. 
were entitled to £l,.58l intei'est. l)r;fts. 
moved in objection to tbe r(q)ort. 

Bateson, J., confirmed the rei)ort, not only 
for the ’'easons given by the registrar, but 
also because, on the view he took of the 
judgments of Hcrutton & Komeu, L..T.T., 
the que.stion whether the deposit could be 
taken into account had already been decided. 
Defts. appealed ; — Held : the appeal failed ; 
{per Cttr.) on the ground that on the previous 
judgments of the majority of the (^t. of Appr-al 
defts. were X)recluded from raising tlio question 
that the deposit was to be treaL^d as a sum 


altlraately obtained decree for £4,800 
&H nalvafire. with modided expen 
adfainst defenders, but they were found 
liable In the expense Incurred by 
defenders In obtaining: security in 
excess of £8,000 : — Held : the arresters 


were rlgrhliy found liable for the 
expense of obtaining security in excess 
of £8,000. — St. CI.AIR V, Adpkkt. 
[1922] S. a 86.--SCOT. 

sf. CoslB of arrest .] — Where salvor® of 
a ship fiurested her as an Initiatory step i 


In an action in rem to recover the 
salvage dne, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatpon v. 
Akt. VvutiAN Hansen, 11919} 8. O, 
154 ; 60 Sc. L. U. 100.— SCOT. 
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paid on account of the damages in this 
country ; {per Scrutton & Maugham, L.JJ.) 
on the additional ground that a deposit 
which could not be converted into sterling 
could not satisfy or reduce damages payable 
in sterling ; {per Maugham, L.J.) on the 
ground that procedure in an action brought 
in this country must be governed by the lex 
fori & that the deposit in pesos was not a 
valid payment according to English law. — 
The Baarn (No. 2), [1934] P. 171 ; 103 

L. J. P. 149 ; 162 L. T. 439 ; 18 Asp. M. L. O. 
506, C. A. 

1405a. Expert evidence.^ — On a 

reference to assess the damage arising out 
of a collision the registrar merchants are 
not bound to accept the opinions of experts, 
oven though they bo all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence. — The Steadfast 
(1922), 39 T. L. R. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

‘ (2) The registrar <fe merchants arc in very 
much the same position as a ' ury except that 
they give their reasons. 8o far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (Scrutton, L.J.). — 
The St. Charles (1927), 138 L. T. 456 ; 17 
Asp. M. L. 0. 399, 0. A. 

1413. Add. Annotaiion : — Reid. The Kingsway. 
[1918] P. 344. 

1422a. .] — The St. Charles, No. 1406a, 

ante. 

1428. Add. Citations : — Brown, & Lush. 436 ; 
34 L. J. P. M. & A. 113 ; 12 L. T. 619 ; 2 
Mar. L. C. 221. 

Add. Annoiaiions : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344; Canadian Pacific By. v. 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. Add. Annotaiiovs ; — Refd. The Kingsway, 
[1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 8 K. B. 223 ; Admiralty 
Comrs. y. S.S. Valeria, [1922] 2 A. C. 242 ; 
Admiralty Comrs. v. S S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v. S.S. Susque- 


hanna, [1920] A. C. 655 ; The West Wales, 
[1932] P. 105. 

1439. Citation : — For “ [1910] A. C. 38,’* read 
“ [1917] A. C. 38.** 

Add. Annotaiion : — Consd. The Aizkarai 
Mendi, [1938] 3 All E. li. 483. 

1440. Add. Annotation : — Refd. The Baarn (1933), 
150 L. T. 50. 

1447. Add. Annotation : — Apld. The Young Sid, 
[1929] P. 190. 

1452. Add. Annotation: — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345. 

1471. Add. Annotation : — Refd. The Young Sid, 
[1929] P. 190. 

1478. Add. Annotations : — Refd. The Glenflnlas, 
[1918] P. 363, n. ; The London Corpn., 
[1935] P. 70. 

1482. Add. Annotations : — Consd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C, 
449 ; The Napier Star, [1933] P. 136. Refd. 

; The Rosalind (1920), 90 L. J. P. 120. 

1483a. .] — While on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the R. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment, 
— The Rosalind (1920), 90 L. J. P. 120 ; 37 
T. L. R. 116. 

1484. Add. AnHotaiions : — Apld. Tlie Tlieoms, 
(19381 P. 197. Refd. The .loanuis V'atis 
(No. 2), (19221 P. 213. 

1487a. No expenditure or loss incurred.] — On a 

reference to assess damages by collision 
interest is not awarded upon the sums 
allowed in respect of estimated repairs & 
estimated demurrage which will be incurred 
in futuro : i.e., upon items of the claim in 
respect of which no expenditure or loss has 
been incurred at the date of the reference. — 
The Napier Star, [1933] P. 136 ; 102 L. J. P. 
57 ; 149 L. T. 389 ; 49 T. L. R. 342 ; 18 
Asp. M. L. C. 400. 


PART III. SECT. 17, SUB-SECT. 2.— 
C. (o). 

1487 1 . Correction of report — Fteois 
trar proceeding on wrtvng principle .] — 
Canadian Viokbir8 Co., Ltd. r. Tub 
Susquehanna (1919), 18 Exoh. C. IL 
210 ; 44 D. L. R. 716.— CAN. 

PART III. SECT. 18. SUB-SECT. 2. 

1480 i. Awarded from date of loss. ^ - 
Interest in Admlty. oasoe wllJ be cal- 
oulated od the damafires allowed from 
the date of the oollifiion ; & on pay- 
ments made in respoot of wastes. 8c 
payments made by reason of the 


oolllsion, from the dates of such pay- 
ments.-^ANADiAN Dredging Co. v . 
Northern Navigation Co. (Ont.), 
[1924] Exch. C. R. 163.— CAN. 

■q. Work done — From date of rendering 
hill.] — In the Admlty. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest 
from the time of rendering of the bill 
after completion, In the absence of 
leural excuse for non-payment. — 
Winslow Marine Ry. & Ship- 
building Co. V . The Pacifico, 11924) 
2 D. L. R. 190 ; (1924J Exch. C. R. 90 ; 
1 W. W. R. 930 ; 34 B. O. R. 1 ; ori 
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appeal, sub nom. The Pacifico e. 
Winslow Marine Railway & Ship- 
building Co., [1925] 2 D. L. R. 162. — 

CAN. 

PART III. SECT. 18, SUB-SECT. 8. 

•t. Sale of ship — By marshal — Noi 
licensed as auctioneer — Right to fees .] — 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee on the gross proooeds in selling a 
vessel at auction by order of ct. — 
Hernandez tL The Bamfisld (1921), 
21 Exch. C. R. 166 : 30 B. C. R. 161 ; 
[19211 3 W. W. R. 69.— CAN. 



Vol. L — ^Admiralty. Cases 1489a— 1519a 


1489a. Claim by foreign Government.] — 

(1) By Finnish law 2i per cent, of the ^e 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Mnnish Govt. : — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats^ & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats ^ otherwise they are nor 
entitled to be heard. — T he Eva, [1921] P. 
454 ; 91 L. J. P, 17 ; 120 L. T. 223 ; 37 
T. L. R. 920 ; 15 Asp. M. L. 0. 424. 

1492. Add, Annotations : — Generally ^ Refd. The 
Stream Fisher, [1927] P. 73 ; The Beldis, 
[1930] P. 51 ; The Roberta, [193S] P. 1. 

1492a. After postponement — Decrease in 

value of ship — Liability of Intervener causing 
postponement to give further security.] — In 
a mtgc action in rem pltfs., mtgees., in Jan. 
1925, recovered J idgment by default con- 
demning the ship ordering her sale by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a terra of years, intervened, claiming a de- 
claration that the chai^terparty was binding 
on the mtgees. ; 4&; by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that xjRfs. 
were not bound by the charterpai*i>y, i 

they were entitled to the judgment they i)o.(J ! 
obtained, & that the costs of &; occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
security : — Held : although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, A 
the interveners could be ordered to give | 
further security in respect of x^ossible loss of 
capital & interest & for the marshal’s ex- 
penses ; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pltfs.’ 
damages under each head. — The Lord 
Strathcona (No. 2), [192fi] P. 18 ; 95 Ij, J. P. 
168; 134L. T. 511; 17 Asp. M. L. O. 24. 

1493, Add. Annotations : — Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — T he Kronprinz 
Olav, No. 1651a, post. 

1496. Add. Annotaiion: —Consd. The Stream Fisher, 
[1927] P. 73. 


1497a. Motion for payment In default action 

— Necessity for notice.] — The Eva, No. 1489a, 
ante. 

1497b. Damage to ship whilst under arrest — 

Payment of damages into court — Cross-claim 
for damages for breach of charterparty.] — 

A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-oil 
for such damage from their claim in respect 
of the judgment recovered in the county ct. : 
— Held : claimants could not credit them- 
selves with £21 128., but must pay that sura 
into the fund in ct. — T he Maggie A. (1923), 
155 L. T. .To. 191. 

1497c. Priorities — Several collisions.]— Where 

there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions. — T he Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T. 189 ; 
17 Asp. M. L. 0. 159. 

Maritime liens generally, sec Shipping. 

1499. Add. Annotations to (2) Consd. The 

Beldis, [1936] P. 51. Refd. ’Pho .roatiiiis Vatis 
(No. 2), [1922] P. 213; The Point Breeze, 
[1928] P. 135 ; Tho Ruluele., i 193S| J. 

1500. Add. Annotations : — As to (2) Consd. The 
Beldis, [1 936] P. 5 1 . Refd. 'I'lic Joannis Vatis 
(No. 2), [1922] P. 213; TIjo Point Br(;eze, 
[1928] P. 135 ; ’IMie UolxTta, [19381 P. 1. 

1501. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1504. Add. Annotations : — N.F. The Volant (1842), 
1 Wm. Rob. 383. Consd, The Mary Caroline 
(1818), 6 Notes of Cases, 536. Refd. The 
Mellona (1848), 3 Wm. Rob. 16 ; The 
Benares (1850), 14 Jur. 581 ; The Milan 
(1861), 5 L. T. 590. 

1505. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

1507. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotatioyt : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 

— Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, 0. A. 


PART III. SECT. 18, SUB-SECT. 4. 

1496 iv. Claim by assignee of 

foreign ^ipoximer .] — After sale of u 
ship & payment of all costs & charges 
there rem^od in ct. a balance to tbe 
credit of tbe ship. On an application 


for payment out by a resident of Van- 
couver, who claim^ to be the a^^fiignee 
of the reputed owner who lived In 
California : — Held : the application 
should be adjourned Sc published in 
Victoria & Vancouver by notice Sc 
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advertiseinent for one month, the notice 
to bo posted la the registry & served 
upon the co]]ccU)r of customs Sc 
the American Consul at Vancouver. — 
The Speedway (1926), 36 B. O. It. 
319.— CAN. 
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Cases 1620a— 1586a. English and Empire Digest Supplement. 


1520a. Measure of compensation.] — While 

it hae always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
«fe the witness is not entitled to receive, as 
the measure of liis compensation, the exact 
sum he may prove be has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his svhpcena ; 

the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— The Ibis VI, [1921] P. 255 ; 90 

L. .T. P. 289 ; 125 L. T. 378 ; 37 T. L. K. 
557 ; fl5 Sol. Jo. 514 ; 15 Asp. M. L. O. 
237, C. A. 

Annotation ;—Expld. The Ibis VI (No. 2) [1922] P. 4. 

1520b. .] — The mate of pltfs.’ iishing 

vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
, of a collision action, was prevented from 
saihng on a voyage on whicli he would have 
eai’iied £280 as his share of tl\e catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, (^n taxation, the iissistant- 

I’ogistrar allow'ed the item in pltfs.’ bill of 
costs as chargeable against dofts. Defts. 
appealed, the matter ultimately went to 
the Ot. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nes.se8 & sent the case back for reassessment. 
On reconsideration tlie assistant- registrar 
allowed the sum of £250, <& defts. again 
appealed : — Held : the assistant-registrar had 
projierly applied the directions given by 
Lord Hteundai^e, M.R., in which War- 
rington, L.J., concurred, namely, that the 
amount to be awarded Should be “ the 
reasonable compensation to a person of the 
class of the witness, taking into account all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication & guide of what is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.” The appeal 
therefore failed. — The Ibis VI (No. 2), 
[1922] P. 4 ; 91 L. J. P. 44 ; 120 L. T. 250 ; 
38 T. L. II. 65 ; 15 Asp. M. L. C. 427. 

1520o. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — T he 
Masstlia, [1926] P. 180 ; 95 L. J. P. 109 ; 


135 L. T. 671 ; 42 T. L. R. 651 ; 17 Asp. 
M. L. C. 109. 

1521a. Costs of obtaining statements from inde- 
pendent witnesses — Discontinuance of action.] 
— In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.* bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was “ a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct bis case at the 
stage wMch the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ” : — 
Held : R. S. 0., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, &. the costs in question were not 
prematurely incurred, & defts. were entitled 
* to recover them from pltfs. on taxation. — 
The Channel Queen, [1928] P. 157 ; 97 
L. J. P. 97; 139L. T. 336; 44 T. L. R. 605 ; 
17 Asp. M L. C. 484. 

1521b. Fee of average adjusters — Numerous 
claims.] — On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
linuted their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a foe of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons tt) 
review this item : — Held : where, as in the 
])resent case, there were a number of claims 
io be dealt with, an average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would bo incurred in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas ; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters ; & 

tlie fee of £1,000 was rightly allowed. — The 
Normanstar, [1929] P. 283 ; 98 L. J. P. 
152 ; 141 L. T. 403 ; 45 T. L. R. 654 ; 18 
Asp. M. L. C. 63. 

1526. Add. Annoiation : — Expld. The Ibis VI, 
[1921] P. 255. 

1527. Add. AnnoiatioJi : — Expld. The Ibis VI, 
[1921] P. 255. 

1536a. ** To persons claiming to have sus- 

tained damage” — Appearance at trial — 
Right to be heard.] — In an action ol- limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner : “To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H, & her tow & the 
jD. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 


PART 111. SECT. 19, SUB-SECT. 1. 

»w. Allowance ofUem$ not in Table of Fee8.y-^THK Pasohbna v. The Gbifp. [19271 2 D. L. R. 767 ; [1927] Exoh. 
0. R. 92 ; [1927] 1 W. W. R. 515 ; 38 B. O. R. 240.— CAN. 
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the trial the owners of the steamship T., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
& her tow the /)., appeared by counsel &; 
claimed to be heard. The owners of the T. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T. parties to the 
action, & was served upon them by insertion 
in the press. — Cory Lighterage, Ltd. v. 
Dalton (Owners), The Harlow (1922), 153 
L. T. Jo. 121. 

1538. Add, Citation : — i Asp. M. L. C. 27, n. 

Add. Annotation : — Refd. The Vigilant, [1921] 
P. 312. 

1541a. Waiver of.] — In an action of 

limitation of liability under M S. Act, 1894 
(c. 60), s. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, some cargo owners appeared by 
counsel at the tri> 1 & consented to a decree 
of limitation: — Hdd : 'll decree might be 
granted without requiring pltf. to file the 
usual affidavit. — The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. C. 288. 

1544. Add. Annotation: — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 

1547. Add. Annotation: — Aa to (2) Refd. Mersey 
Docks k, Harbour Board v. Hay, [1923] 
A. C. 345. 

1548. Add. Annotation: — As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a. .] — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
153 ; 38 T. L. R. 511 ; 15 Asp. M. L. G. 560. 

1551a. Unascertained liability — Right of 

plaintiffs in limitation suit to claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into coUision 
the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 


of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 
provided that all claims wei*e to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his I'eport, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the roi)ort be 
not confirmed &; that they might have leave 
to file a claim against tluj fund in respect of 
any liability they might incur uncler the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed: — Held: (1) pltfs. had 
no absolute right under the limitation sects, 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
. right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwei^an 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — The Kronprinz 
Olav, [1921] P. 52 ; 90 L. J. P. 398 ; 125 
L. T. 684 ; 15 Asp. M. L. C. 312, C. A. 

Annotation: — A8 to (3) CODld. The Coaster (1922), 91 
L. ,f. P. 145. 

1553a. .] — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability. — 
Charlotte (Owners) v. Theory (late) 
(Owners), The Charlotte (1921), 153 

I.. T. Jo. 69. 

1553b. S. P. The Kathleen (1925), [1927] P. 
63, n. ; 69 Sol. Jo. 574. 

1554. Delete For full anns., see Practice & 
Procedure.” 


MiLLIMUMTXL (1929), 30 8. Jl. N. 8. W. 
481 : 47 N. 8. W. W. N. 170, 191. - 
AUS. 


PART III. SECT. 20, SUB-SECT. 1. | 

•X. Rate of interest .] — In the absence 1 
6f any role In this State governing the 1 


rate of interest in cas^ to which 
Merchant Shipping Act, 1894, s. 603, 
apply, the practice of the Admlty. Ot. 
In England must be followed. — T he 
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Cases 1681 — 1686 . English and Empiee Digest Supplement. 


Part IV.- 

Sub-sect. 1. — From County Courts and 
THE City of London Court (p. 230). 

See^ noWf Administration of Justice (Appeals) 
Act, 1934 (c. 40), . 8 . 2 (1). 

1581. Citations ;~For “ (1878) read “ (1877).” 

1596. For ‘‘No appeal” read “Right of appeal.” 
Add. Annotation : — Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1597a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being “ a person having an interest ” in 
the inquiry, who has appeared at the hearing, 
& is “ affected by the decision of the ct.” — 
The Royal Star, [1928] P. 48 ; 97 L. J. P. 
49 ; 138 L. T. 558 ; 44 T. L. R. 163 ; 17 
Asp. M. L. C. 417, D. C. ; subsequent pro- 
ceedings, [1928] P. 144, D. O, 

1699. After this case add : — 

.] — See Shipping Casualties & Appeals <fc 

Re-hearing Rules, 1923, r. 20 h. 

1600a. .] — A British master iiolding a Board 

of Trade certificate received a notice of 
investigation calling upon him • to appear 
before a Wreck Comr.’s Ct. appointed “ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed : — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defencti, & the decision of the Wreck 
Comr.’s Ct. must be quashed <fe the certificate 
restored free from suspension. — The 
Chklston, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 L. T. 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 158, D. C. 

1603a. .] — The Thuostlegarth (1899), 

cited, [1906] P. at p. 312. 

Annotatior ^ : — Consd. The Oarlislo, [1900] P. 301. 

1603b. .] — The Grecian (1902), [1928] 

P. 146, n., D. C. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 


-Appeals. 

an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him : — Held : (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
. the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion. — The Royal Star 
(No. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. C. 417, D. C. 

1610. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

1611a. Costs.] — The Young Sid, No. 

1690a, post. 

1613a. Appeal out of time — Discretion of 

court to extend time — Objection that appeal 
out of time not taken promptly.] — Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time : — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — T he Otto- 
KAR, [1921] W. N. 266, C. A. 

Annotation : — Apld. London S.S. & Trading Corpn. v. 
llusBian Volunteer Fleet (1926), IS.*) L. T. 607. 

1620a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advdee of the asses- 
sors should be elicited by written questions, 
so that these questions & the answers may 
be available in the House of Lords.— 
Melanie (Owners) v . San Onofre (Owners) 
(1919), 35 T. L. R. 507; 63 Sol. Jo. 5.52; 
[1927] A. C. 162, n. ; subsequent proceedings, 
[1925] A. C. 246, H. L. 

1622. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1635. Add. Annotations : — Consd. Re Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. B. R. 57 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation. [1929] A. C. 243. 


PART IV. SECT. 2, SUB-SECT. 1. 

1612 i. Who can appeal — Collision — 
Hath vessels to blame^j—IIeld : where a 
Judgment holds both voeeels to blame 
for a collision, & where each party is 
notively olaiming against the other for 
damages. It Is open to each to appeal 
from such Judgment by a separate & 
distinct appeal. In snob a case each 
must serve notice of appeal & give 
security to the other for costs of his 


appeal. — Canada Atlantic Transit 
Co. V. Eastern SS. Co.. Ltd. (Ont. 
Adm.), 11928] Ex. C. R. 00.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

»a. In e^imating weight of evidence — 
Witnesses not heard in court below .} — 
Where the trial Judge did not hear or 
see the witnesses, an appellate ct. is 
as competent to appreciate the facts 
Sc estimate the credibility of the evi- 
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dence as the ct. of first instance. — 
Canadian Vickers Co., Ltd. v. The 
Susquehanna (1919), 19 Exch. C. R. 
116; 48 I>. L. R. 461.— CAN. 

tb. Witnesses heard in court below.} 

— Where the local Judge in Admlty. 
has seen Sc heard the witnesses Sc was 
assisted by two assessors, the Ex- 
chequer Ct. of Canada, sitting as a ot. 
of appeal, should not interfere with the 



Vol. I. — Admiralty. Cases 1640-^1697a. 


1640. Add, Annotation : — Refd. Hontestroom 

(Owners) v, Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add, Annotation : — Refd. Hontestroom 

(Owners) v, Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Owmers) 
(1926), 95 L. J. P. 153. 

1642a. .]— Observations of Lord Sum- 

ner on the practice of the Ct, of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses. — 
S.S. Hontestroom v, S.S. Sagaporack, S.S. 
Hontestroom v, S.S. Durham Castle, 
[1927] A. C. 37 ; 95 L. J. P. 153 ; 13G L. T. 
33 ; 17 Asp. M. L. C. 123 ; auh nom. The 
Sagaporack, The Hontestroom, 42 T. L. R. 
741. n. L. 

Annotations: — Consd. Hoff Trading Co. w. De Itougomont 
(1029). 34 Com. Cas. 291. Refd. The Backworth, (19271 
i^ 256; Powoll r. Stroatbam Manor Narsing Homo, [1935] 
A. C. 243. 

1644a. Decision of court below not interfered with 
— Joinder of plalntifls convenient — & within 
rules locally applicable — Action in rem.] — 

Marlborough III l, Ship v. Cowan Sons, 
No. 541a, ante. 

1646. Add, Annoiatiom : — Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 

S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V, S.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations : — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1649. Add, Annotations : — Consd. S.S. Honte.>trc'om 
V, S.S. Sagaporack, S.S. Hontestroom . 

S.S. Durham Castle, [1927] A. C. 37. Refd. 
Powell V. Streatham Manor Nursing Home, 
[1935] A. C. 213. 

1655a. Failure to consider important matter 

— Maritime Conventions Act, 1911 (c. 57).] — 

Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of whicli 
she was not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 50 ; 16 
Asp. M. L. C. 570, C. A.; revsd. on other 
grounds (1926), 136 L. T.291 ; nAsp.M.L.C. 
171, H. L. 

1682. Add. Annotation : — Refd. The Modica, [1920] 
P. 72. 

1687. Add, Annotation : — Refd. The Stentor, 
[1934] P. 133. 

1691. Add. Annotation: — As to (1) Refd. The 
Modica, [1926] P. 72. 

1694. Citations: — For ** P. D. 218’* read ** 8 
P. D. 218.” 


Add. Annotation : — Refd. The Modica, [1920] 
P. 72. 

1695. Ciiaiion For “ 27 T. L. R. 1 ” read ” 27 
T. L. R. 398.” 

Add, Citation : — on appeal^ sub nom. Hero 
(Owners) v. Lord High Admiral op United 
Kingdom (Comrs. for Executing the 
Office op), [1912] A. C. 300, H. L. 

1695a. .] — Canton (Owners) 

V, Rhesus (Owners), [1928] W. N, 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — Ezpld. Tho Young Sid, [1929] P. 190. 

1696. Add. Annotation : — Consd. S.S. Canton v. 

S.S. Rhesus, [1928] W. N. 214. 

1696a. .] — On appeal from a 

judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds <fe 
one-third, tho Div. Ct. reversed the judgment 
to tho extent of holding the vessels to blame in 
fiqual degrees. Sc applts. were given tho costs 
of the appeal. Reaps, in the Div. Ct. appealed 
on the question of costs ; — Held : by R. 8. C., 
1883, Ord. 65, r. 1, the question of cofjts is 
left in the unfettered discretion of tho ct. 
or judge, & unless the judge can bo shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable. — The Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 ; 141 L. T. 234 ; 
45 T, L. R. 389 ; 18 Asp. M. L. C. 22, C. A. 

Annotation : — Refd. Tho Steutor, [ I934J P. 133. 

1697a. Appeal & cross-appeal dismissed— No 

apportionment.] — In an lU'X'ion of damage 
by collision pltfs.’ vessel was Ji(*ld four- 
fifths to blame <fc defts.’ vessel one- fifth to 
blame. Defts. appealed Sc pliXs. cros.s-iH)i>ealed. 
The Ct. of Appeal dismissed both appeal Sc 
cross-appeal witli costs. On taxation i)ltfs.’ 
bill of costs of £802 14.v. (Jcf. was taxed down 
to £755 17.s\ The bill of costs of defts., 
the unsuccessful applts., lodged for taxation at 
£1,935 lO.s. Id., of wliich a moiety was 
claimed from pltfs., was taxed down to 
£91 4.V. lid. on the ground that, beyond a 
possible slight prolongation of the luiaring Sc 
a few small itertis in connection with the 
notice of the cross^-apxjcal, (lefts.’ costs had 
not been increased by reason of the cross- 
appeal. On a summons for a review of the 
taxation of the bills, Batehon, .T,, held tliat 
the bills must go back to tho assistant registrar 
for apportionment of the costs of each side 
between tho appeal Sc the cross-appeal, with 
reference to the actual course taken Sc the 
time properly occupied on the hearing of 
the appeals. Pltfs. appealed : — Held : the 
learned judge was wrong in ai)plying tho 
principle of apportiomnent ; in the absence 
of a special order the principle of no apportion- 
ment laid down as to claim Sc counterclaim 
cases in Medway Oil Ac Sioraye Co. v. Con- 
tinental Contractors, Ltd., [1929] A. C. 88, 
applied ; Sc defts. (re8X)S. to the cross-appeal) 
were* only entitled to the extra costs whicn 
they had incurred by reason of the cross- 
ai)peal. — The Stentor, [1934] P. 133; 103 
li.J. P.105; 152L. T. 4,50; 18 Asp. M. 1.. C. 
490, C. A. 


decision of the judge of first instance 
as regards pure questions of fact, 
unless it is firmly of tho opinion that 
such decision is clearly erroneous. — 
Fraser v. S.S. Aztko (1920), 20 Exch. 
C. R. 39 ; 66 D. L. R. 440 ; (1921), 20 


Exch. C. IL 450 ; 63 D. L. li. 543.— 
CAN. 

PART IV. SECrr. 4, SUB-SECT. 3.— A. 

166011. .]— The 

amount of salvage reward is in the 
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discrcUou u£ llio ct., .x, liiilcsH t(ic hhwo 
Is excesNive, an appellate tribunal 
ought not to iuterfore. — S hip Ssnkca 
V . Macdonald, (1923] Exch. C. li. 
177; affo., [1923] Exch. 0. R. 13.— 
CAN. 



Cases 1689—1794. English and Empire Digest Supplement. 


1608. Add. Annotation : — ^Retd. Nestor 
Owners v. Mungana 8.8. Owners, 
Mungana, [1936] 3 All E. B. 670. 


8.8. 1708. Add. Annotations : — Apld. The Young Sid 
The (1928), 46 T. L. B. 188. Reid. The Young 

Sid, [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add. Citation : — 14 Asp. M. L. C. 21. 

1715. Add. Annotation : — Consd. The Beldis, [1936] 
P. 51. 

1717. Add. Citations : — sub nom. Re Perfect v. 
PoYNTBR, R. V . Essex County Court Judge, 
63 L. J. Q. B. 423 ; sub nom. R. v. Abdy, 32 
W. R. 754. 

1720a. Action on arbitration award relating 

to freight.]— The Beldis, No. 66a, ante. 

1722. Add.^nnotaiions : — Apld, The Norfolk Coast 
(1922), 163 L. T. Jo. 450. Consd. The 
Champion, [1934] P. 1. 

1723a. .] — A collision took place in the 

Tliames between the dumb barge H. & the 
steamer C. Proceedings were commenced by 
the owners of H. in the Hi:Th Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.* costs on the High Ct. scale, on the 
. ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced : — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ct. <& were entitled 
to have their costs taxed on the High Ct. 
scale. — The Norfoi^ Coast (1922), 163 
L. T. Jo. 460. 

Annotation: — Consd. The Champion, 11931] P. 1. 

1724a. Between ship & dumb barge In 

tow.] — While in tow of a tug, pltfs.’ dumb 
barge, which was fitted with rowing chocks 
<te a rudder, was brought into collision with 
defts.’ . tug. Pltfs. brought an action in 
respect of tlie damage on the Admiralty 
side of the City of London Ct., & defts. 
moved to sot aside the proceedings on the 
ground that the barge was not a ship & 
accordingly the ct. had no jurisdiction to 
entertain the action. The judge held that 
as at tho material time the barge was not 
being propelled by oars she was to be regarded 
as a ship & that accordingly the ct. had juris- 
diction to entertain the claim. Defts. 
appealed : — Held : the appeal failed ; (a) per 
Bateson, J., on the gi'ound that the decision 
of the ct. below that the barge was to be 
regarded as a ship was right ; but (6) {per 
CuR.), even if the barge was not to be 
regarded as a ship, tho decision ’could be 
supported on a ground not argued in the ct. 
below, viz., that the old Ct-. of Admlty. would 


have had jurisdiction to try a case of collision 
between two vessels in which one of the 
vessels involved was a ship ; subject to a 
pecuniary limitation the same jurisdiction 
was conferred on county cts. by County Cts. 
Admlty. Jurisdiction Act, 1868 (c. 71), & 
Coimty Cts. Admlty. Jurisdiction Amendment 
Act, 1869 (c. 61), merely enlarged the juris- 
diction to include cases of damage to ships 
caused otherwise than by collision & did not 
, restrict the words of sect. 3 of the earlier 
^ Act. — The Champion, [1934] P. 1 ; 103 

L. J. P. 9 ; 150 L. T. 318 ; 18 Asp. M. L. C. 
463 ; sub nom. The James and the 
Champion, 60 T. L. R. 39, D. C. 

Annotation : — Consd. The Beldis, [1930] P. 51. 

1726. Add. Annotations : — Consd. The Champion, 
[1934] P. 1 ; The Beldis, [1936] P. 6i. 

1727. Add. Annotation : — Consd. The Champion, 
[1934] P. 1. 

1728. Add. Annotations: — As to (1) Consd. The 
Minerva (1933), 49 T. L. R. 663 ; The 
Champion, [1934] P. 1 ; The Beldis, [1936] 
P. 61. 

1732. Add. Annotation : — Apld. The Norfolk 
Coast (1922), 153 L. T. Jo. 460. 

1737. Add. Annotation : — Refd. The Champion* 
[1934] P. 1. 

1738. Add. Annotation : — Refd. The Chami^ion, 
[1934] P. 1. 

1750. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

1751. Add. Annotation: — As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

1752. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

1757. After this case add : — 

See, now. County Courts Act, 1919 (c. 73), 
8. 13, Sched. 

1766. Add. Annotation: — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1789. After tliis case add ; — 

See, now, Liverpool Corporation Act, 1921 
(c. Ixxiv.), s. 260 ; Liverpool Ct. of Passage 
Rules, 1934, r. 36. 

1794. Add. Citation 13 Moo. P. C. C. 132 ; 15 
E. R. 50. 

Add. Annotation: — Refd. The Yuri Mam, 
The Woron [1927] A. 0. 906. 


PART V. SECT. 6. 

a 1 . Plea of forum non eon- 

♦vmiens.] — Oiroumstanoee In which ploa 
sustainoti.— SooiftTft dv Gaz de Paris 
V. SooiKTft Anonyms db Navioatiov 
Lks Armatkurs Franc ais,** 11926] 
S. 0. (H, L,) 13.~-SC0T. ^ 


a ii. .] — Sheaf Steamship 

Co. V. COMPANIA TRANSMEDITER- 
RANKA, [1930] S. a 660.— SCOT. 

80 . Jurisdiction of Sheriff Court — 
Sheriff Courts iScoUand) Act, 1907 
(c. 61), S 8 . 4, 0.}— Sheaf Steamship 
Oo. V. OoMPANIA TRANBMEDITERBANBA, 
[1930] S. C. 660.— SCOT. 
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PART V. SECT. 7, SUB-SECT. 1. 

cl. Necessaries .] — A claim for 

Qoccesarios con bo enforced in a oolomial 
admiralty ct. by a suit in rem. — The 
Heiwa Maru r. Bird & Oo. (1923), 
1. L. R. 1 Ran. 78.— IND. 



VoL L— Admiralty. Cases 1794a— 1811a. 


1794a. That ot High Ck>urt before 1890.] — 

(1) The effect of Colonial Ots. of Admlty. Act, 
1890 (c. 27), 8. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 
the Act to the admlty. jurisdiction of the 
High Ot. of England, as it existed at the 
passing of the Act ; the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s. 22, does 
not apply to colonial cts. of admlty. 

(2) The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty. — The 
Yuri Maeu, The Woron, [1927] A. O. 900; 
43 T. L. R. 698 ; 8ub nom, Snia Viscosa 
SOCIBTA, ETC. V. S.S. YURI MaRU, CANADIAN 
American Shipping Co. v, S.S. Woran, 96 
L. J. P. C. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649; 17 Asp. M. L. O. ,322, P. C. 


1795. Add, Annotation : — Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 

1798. Add, Annotations ; — As to (2) Refd. Ellis v. 
Stonning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401 ; Freshwater v, Bulmer Kayon 
Co., [1933] 1 Ch. 102. 

1799a. .] — The Vrouw Dorothea (1754), 

cited 2 Ch. Rob. at p. 246; 165 E. R. at p. 
304. 

1802. Alter this case add : — 

.] — See Colonial Courts of Admiralty 

Act, 1890 (c. 27), ss. 4, 7, (£:, nowy Statute of 
Westminster, 1931, s. 6. 

1811a. Action In rem for damages for breach 

of charterparty.] — T he Yuri Maru, The 
Woron, No. 17u4a, ante. 


PART V. SECT. 7, SUB-SECT. 2. 

c 253) I. .]— Although 

the Exch. Ct. of Canada on Its Admlty. 
side sits In Canada, it administers the 
maritime law of England in l i ko manner 
as if the cause of action were uelng tried 
& disposed of in the Engilsh Ct. of 
Admlty. — Robillard c. The St. 
Rooh & Charland (19*21). 02 D. L. R. 
145 ; 21 Exch. O. R. 132.— CAN. 

0 (p. 253) 11. Necessaries — 

Ship not “ under arrest.**] — Where a ship 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no Jurisdiction over an action for 
repairs or necessaries supplied to the 
ship. — Stack v. The Barge Leopold 
(1919), 18 Exch. O. R. 325.— CAN. 

0 (p. 253) iii. Claim for 

damages for death of hushand — Effect 
of Maritime Conventions Act, 1914.] — 
Pltf.’s husband was killed in a collision 
between the C. & a boat In which he, 
with another man, was engaged in 
fishing. PItf. took action tn rem in 
the Exchequer Ct. In Admiralty to 
recover damages: — Held: the Ex- 
chequer Ct. had no jurisdiction to hear 
& determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
existing under the Admiralty Court 
Act, 1801, as to give jurisdiction in 
actions like the present. — The Catala 
V. Dagsland (B. C.). [1928] 3 D. L. R. 
334 ; [1928] Exch. C. K. 83.— CAN. 

o (p. 253) iv. CollisUm — 

Damages to cruiser.] — The action is one 
for damages resulting from a oollision 
between pltf.’s boat & that of deft. 
The ct. found that the collision was 
due to the negligence of deft. : — Held : 
the Exchequer Ct, has original juris- 
diction In such a case by virtue of 
Exchequer Court Act, 1927, s. 30 (d). 
— R. V, Jerry Petite, [1933] Ex. C. K. 
186.— CAN. 

!(p. 253) i. .1— 

Subject to the exceptions mentioned in 
Canada Shipping Act, 1906 (c. 113), s. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than 1200, the Exoh. Ct. in Admlty. is 
without jurisdiction. — Kouamk u. S.S. 
Maplecourt (1921), 21 Exch. C. R. 
226.— CAN. 

f (p. 253) U. .]— 

Held : subject to the exceptions 

mentioned in R. S. C., 1927. p. 186, 
s. 349, no suit or prooeedings for 
recovery of wages under the sum of 
$200 can be instituted by seamen or 
^prentices in the Exchequer Ct. of 
C&nada on its Admiralty side. — 
OoPTiN & O’Flynn v. The Protooo, 
11930] Ex. C, R. 153 ; 2 D. L. R. 421 ; 


1 W. W. R. 558 ; 42 B. C. R. 347.— 

CAN. 

Stevedores* 8 claim .] — 

Pitfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admlty. 
Jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facts the ct. had 
no jurisdiction to entertain the action. 
— WOLFE V. S.S. CLEARPOOL (1920), 
20 Exch. C. R. 163.— CAN. 

•e. .1 — The Exch. Ct. of 

Canada has j ui isdlction over stevedores 
claims.— J P. Ferns v. The Ingklby, 
[1923] ’EAvh. 0. R 208.— CAN. 

Muntime lien — Created hy 

foreign law.] — See Moa. 348 l-iil, ante. 

gf ^ AppeUate jurisdiction — 

Necessity for le^ive to appeal — Inter- 
locidnry judgment.] — The Exch. Ct., 
Hitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
oi)tained from cither the local judge In 
admlty. or from the Judge of the 
Exch. Ct. — Johnson & Mack ay v. 
S.S. Charles S. Neff (No. 1) (1918), 
17 Exch. C. R. 155.— CAN. 

sg. -S. P. lie 251 Bars of Silver & 
Ska Insurance Co. v. Canadian 
Salvage Assocn. (1015), 15 Exch. 
C. R. 367.— CAN. 

(1) Whore by statute an appeal Ih 
given to the Exch. Ct. of Canada from 
an Interlocutory judgment or order, 
upon penuissiou so to appeal having 
been previously obtained, & when no 
such permission liajj been obtained, the 
ot. has no jurisdiction to hear the 
appeal. 

(2) The judgment of a local judj?o 
of admlty. confirming a taxation by 
the district registrar of the marshars 
bill for services, etc., relating to the 
care of the ship whilst In bis custody 
is an interlocutory Judgment. — Mc- 
Cullough r. The Samuel Marshall, 
Eliasoph V. Steel Co. of Can. 
(QUE.) (1922), 68 D. L, R. 729 ; 21 
Exch. C. R. 351.— CAN. 

b1. Appeal as to costs. ] 

— Semble : appeals involving merely a 
question of costs should not be enter- 
tained, more particularly when the 
appeal is from the decision of the trial 
judge confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
exercise of his discretion. — McCul- 
lough V. The Samuel Marshall, 
Eliasoph v. Steel Co. of Can. 
(Que.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— €AN. 
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sm. No jurisdiction to 

hear appeal from Commissioner's Court 
under Canada Shipping Act.] — R. v, 
Perreault (1922), 66 D. L. R. 671; 
21 Exch. C. M. 355.— CAN. 

Transfer of action from one 

admiralty district to another.] — Sec 
cases t i, w i, post. 

sk. Salvage .] — -Exohoquor 

Ct. sitting in admiralty is a Ct. of 
Record & hoG jurisdiction in rem in 
salvage claljus whore the res was 
wit hin the jurisdiction when the action 
was begun.- -SiN'Mac Lineh v. The 

Huron,” [1936] 3 D. L. R. 189. — 
CAN. 

sn. Exercise of jur isdiction — Ap- 

pellatcj urisdiciion — Questions off act. ] — 
Whore the local judge in admlty. has 
seen & hoard the witncHsOH & was 
assisted by tAvo assessors, the Exch. 
CL. of Canada, sitting as a ct. of appeal, 
should not Interfere with the decision 
of the Judge of first instance as regards 
pure questions of fact, unless it is 
firmly of opinion that such docislon is 
erroneous. — Fraser v. 8.8. Azteu 
(1920), 20 Exoh. C. R. 39 ; 66 1). L. R. 
440; (1921), 20 Exch. C. R. 450 ; 

63 D. L. R. 54 3.— CAN. 

sp. Dismissal of ap- 

peal for want of prosendion.] — There is 
no distinction in principle to bo draw n 
between t.he inherent authority of the 
ct. to order the dismissal of a case on 
appeal for want of prosecution, & 
the dismisBOl of one at first instance. — 
McCullough v. The Samuel Mar- 
HiiALL, Eliasoph v. Steel Co. of 
Can. (Que.) (1922), 70 D. L. R. 16 ; 
21 Exch. C. R. 426.- CAN. 

gt, Application for 

retention of hail bond in court or for 
re-arrest of ship.] — Application dis- 
missed. — Empire Stevedoring Co., 
Ltd. V. The Empress of Jai^an, [1927] 
2 D. L. R. 985 ; 38 B. C. R. 438.— CAN. 

ti. Transfer of action — 

Cimvenience.] — (1) It is in the discre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon muse shown. 

(2) The determining factor in grant- 
ing such an order is that of general 
oonvonlence to the parties. — Johnson 
». Toe Charles S. Neff (1918), 21 
Exeb.C. R. 171.— CAN. 

wl. .] — On the ground 

of comity, the Exch. Ct. will not 
entertain an application for the transfer 
of a cause from one admlty. district to 
another without the application having 
first been made before the local judge. 
— Johnson & Mackay v. 8.8. Charles 
8. Neff (No. 2) (1918), 17 Exch. C. R. 
158.— CAN. 

•V. Nova Scotia — Supreme Court of — 
Collision in harbour in province .] — 
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Smith v. Fecampois (N. S.), [1929] 2 
D. L. R. 925.— CAN. 

PART V. SECT. 7, SUB-SECT. 3. 

ki. .1— Two Hhips colli tied In 

HobHon’H Bay 6c both weri; dainawd. 
The owner of ono ship cominericod an 
action for damages against tlie owner 
of the other in the ,Sni)T’(;ni(j Ct. of 
Victoria before a jury. Shortly afier- 
wards, the owner of the latter ship 
commenced an action for damages 
against the fornuT ship in the High ('t. 
in its Admiralty jurisdiction. Deft, in 
the iiigh Ct. souglit to stuy that action 
to enable the rcsponsiliijity for the 
damage caused by the collision to bo 
decided in the Supreme Ct. : — Held : 
pltf. in the High Ct. was entitled to 
proceed in ram. Sc was not obliged to 
assert its claim by counterclaim in the 
action in the Supreme Ct., Sc that the 
M,pplicatlon should be ridused. The 
right of the Supremo Ct. to exereaso 
Admiralty jurisdiction considered. — 
Union S.S. (Jo. of Nfav Zealand v. 
The (’auadale (!9:i7), r)() (j. L. it. 


277 ; 43 Argus L. R. 142 10 A. L. J. 

4G7.— AUS. 

sw. High Court .] — The High Ct. is 
a colonial ct. of AdmJty. & has juris- 
diction In an action by consignees 
against a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading Issued by the master of the 
ship. — Sharp (John) & Sons, Ltd. v. 
The Katherine Macicaix (1924), 34 
C. L. R. 420.— AUS. 

*x. Application of Carriage of Goods 
by Sea Act, 1924.1 — In an action on a 
bill of lading in the Admlty. juris- 
diction of the Supreme Court under 
Admiralty Courts Act, 1861, s. 6, for 
damage to goods In transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 
contained in the Sohed. to the Carriage 
of Goods by Sea Act, 1924. — Parke, 
Lacev, Hardte, Ltd. v. The Clan 
Macfadyen (1929), 30 S. R. N. S. W. 
438 ; 47 N. S. W. W. N. 160.— AUS. 


PART V. SECT. 7, SUB-SECT. 6. 

rl. Tort of master within 

jurisdiction.] — If a tort is committed 
within the jurisdiction of the ct. by 
the master of a ship, being a pere- 
grinus, against a member of his crow, 
also a peregrinus, the ct. has juris- 
diction to arrest the tort feasor or his 
goods. Sc to try an action based upon 
the tort ; but the commission of such 
a tort is not a ground for attaching tlie 
ship to found jurisdiction unless the 
mast-er has an interest in the ship, — 
Nolan v. S.S. Russel Havkrsidr, 
[1921] C. P. D. 136.— S. AF. 

Bz. Action inrem — Necessaries — 

What law applicable.] — In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
is English admlty. law & not Roman - 
Dutch Law. — CJrooks 6c Co. v. Agri- 
cultural Co-operative Union, Ltd., 
[1922] App. D. 423 ; 42 N. L. R. 216.— 
S. AF. 


AERIAL NAVIGATION. 

See Street and Aerial Traffic. 


AFFRAY. 

See Criminal Law. 
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AGENCY. 


Part I. — The Relation of Agency. 


!• Add, Annotation: — Consd. Clayton-Greene 
V. De Courville (1920), 30 T. L. K. 790. 

2. Add. Annotation : — Refd. Petrie v. Kcd Bank 

Manufacturing Co. (1935), 28 B. W. C. C. 423. 
5. Add, Annotation : — Consd. Vcrner- Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 

15. Add. Annotation : — Refd. Wisbech R. C. v* 
Ward, [1927] 2 K. B, 550. 

16. Add, Annotations : — Consd. Wisbech R. D. C. 
V. Ward (1927), 91 J. P. 200. Refd. Brightman 
V. Tate, [1919] 1 K. B. 463 ; Boynton v. 
Richardson (1924), 09 tSol. Jo. 107; Wisbech 
R. C, V, Ward, [1928] 2 K. B. 1. 


Add. Annotaiion : — .4.9 to (2) Refd. A.-G. r. 
De Keyser's Royal Hotel, [1920] A. 0. 508. 
Add Citation: — 8 T. L. R. 194. 

Add, Annotation : — Refd. Taylor v. Davies, 
[1920] A. 0. 630. 

27. Add. A7inoiation -Refd. Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. C. (\ 423. 

28. Add. Annotation : — Refd. Simeons v, Durand’s 
Trustee, [1928] 2 K. B. 60. 

29. Add. Annotations : — Consd. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 00. Refd. 
Re Kaufman vSegn.l A Domb, Ex p. ’Phe 
Trustee, [1923] 2 Ch. 89. 


19. 

21 . 


Part II. — Competency of Parties — Acts which can be 

done by an Agent. 


37. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

40. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] I Ch. 

no. 

42. After this case add : — See, now, Law of Pf j* 
perty Act, 1922 (c. 10), s. 128 (3). 

08. Add Annotations : — Generally, Refd. Re BlUs» 
[1925] 1 Ch. 504 ; HuddersOeld Pine Wor- 
steds V. Todd (1925), 42 T. L. R. 52. 

69. For Dramatic Copyright Act, 1888,” read 
“ Dramatic Copyright Act, 1833.” 

86. Add, Annotation : — Apld. Re Blucher (Prince), 
Ex p. Debtor, [1931] 2 Ch. 70. 

88. Add. Annotaiion : — Refd. Banbury v. Bank 
of Montreal, [1918] A. 0. 020. 

90. Add, Annotation : — Refd. R. v. North Wor 
cestershire Assmt. Com., Ex p. Hadley, [1929” 
2 K. B. 397. 

91. Add. Annotations: — Apprvd. Civilian War 

Claimants Assocn. v. R., [1932] A. C. 14 
Consd. Hungarian Property Administrator v. 
Pinegold (1931), 100 L. J. K, B. 383. 

Apld. German Property Administrator v 
Knoop (1032), 49 T. L. R. 109. Refd. Wigg 


V. A.-G. of the Irish Free State (1927), 90 
L. J. P. C. 88. 

91a. ■.] — By the Treaty of ’v^ersailles Germany 

undertook to make compensation for all 
damage done to the civilian population of the 
AUied A Associated Powers A to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Germany by the aggression of Germany A 
her allies, A moneys were received by the 
Crown under this article. By a petition of 
right the suppliants, as assignees of civilian 
claimants who had suffered loss or damage 

• by German aggression during the War, 
claimed on their behalf payment of compensa- 
tion out of the moneys paid or payable as 
rei)aration3 under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, to the Foreign Claims Office &, after- 
wards, to the Reparation Claims I)ex)art- 
ment in accordance with the instructions 
of His Majesty’s Govt., tlvat these claims 
had been duly verified by the Govt., & were 
included in the agreed total of claims for 
reparations which Gennany was required to 
pay under the treaty, A that the Crown in 
inviting the claimants to submit their claims 


PART I. 

111. .] — The relation of 

principal & agrent only arises when the 
person called the agent has authority 
expressed or Implied to act on behalf 
of the other called the principal, & 
consents so to act. — Smitle v. Slat- 
TARD (1919), 21 W. A. L. R. 19.— AUS. 

21. .] — Held: in the circum- 
stances despite the designation of deft, 
as agent by pltf., the real relationship 
between the parties was that of pur- 
chaser A seller. — Bridobfobd v. 
Dixon, [1918] E. D. L. 150.— S. AF. 

6 I. For “ AUS. »» read “ S. AF.»» 

sa. Ageni disHnguUhed from — Join/ 
adventurer ,] — The distinction between 


the position of a Joint adventurer A 
an ordinary agent buying for Ills 
rincipal with the understanding that 
e is to be remunerated for his ser- 
vlcea, pointed out. — .Sutton v. Forht 
(1924), 55 O. L. R. 281.— CAN. 

ai. .1 — Where a consignee 

of goods for sale is authorised to soil 
them at a certain minimum price A 
told that whatever amount he obtains 
above that price wlli be ills commission, 
the relationship between consignor A 
consignee Is that of principal A ^ent. 
— Rex Grocery v. Hicmjs A keen, 
[1925] 3 D. L. R. 665 : [1925] 2 W. W. 
R. 402 ; 19 Soak. L. R. 492.— CAN. 

26 Iv. .] — GiEB V. Van 

AAL8T (Alta.) (1914), 28 W. h. R. 876. 


27 vlii. For “ AUS.»* read ** S. AF *’ 

27 xli. — .] — Lefts, gave to 

pltf. a written order to ship goods from 
England on account of dofts., A pltf. 
ordered goods from a manufacturer 
in England to be shipped in per- 
fonnance of tills order : — Held : the 
relationship between the parties was 
that of principal A agent, not of 
vendor A purchaser. — JiULTERfl v, 
ItoOPE, [1922J N. Z. h. R. 549.— N.2. 

27 xiU. 1 — PiKBSE V. Tas- 

mania N. ETC. Co-operative Ashoon.. 
Ltd. (1919), 15 Tas, L. R. 67.— AUS. 

b I. Shipping manager to 

marketing association.] — Pearen v. 
Saskatchewan Livestock (3o-opera- 
TivE Marketino Assocn., Ltd., [l».30j 
2 D. L. R. 03.— 45AN. 
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had constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 
reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants : — Held : on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 
was bad as disclosing no ground of claim 
cognisable by the ct. — Civilian War 
Claimants Assocn., Ltd. v. R., [1932] 
A. C. 14 ; 101 L. J. K. B. 105 ; 146 L. T. 
169 ; 48 T. L. R. 83 ; 75 Sol. Jo. 813, H. L. 

Annokdion : — Apld. German Property Administrator v. 

Knoop (1932), 49 T. L. li. 109. 

91b. Foreign sovereign power.] — In the agreement 
dated Dec. 28, 1929, between the British 


German Govts, as to the liquidation of 
German properties, & the agreement con- 
cluded with Germany at the Hague Con- 
ference, both ratified in May, 1930, there is 
nothing to show that the .German Govt, 
was thereby expressly or by necessary im- 
plication purporting to act as agent or 
trustee on behalf of its nationals so as to 
give its nationals a right of action. 

The relation of trustee or agent which is 
alleged to exist between a Sovereign Power 
& the subjects of that Sovereign Power in 
the negotiation & conclusion of a treaty is 
one which cannot exist in any State like 
ours &, I may add, in any State like that 
which now exists in Germany (Maugham, J.). 
— German Property Administrator v. 
Knoop, [1933] 1 Ch. 439; 102 L. .T. Ch. 
156 ; 148 L. T. 408 ; 49 T. L. R. 109 ; 76 
Sol. Jo. 919. 


Part III. — Classes of Agents. 


127. Add. Annotaiion: — Consd. Stanley (Montagu) 
& Co.'v. Solomon (J. C.), Ltd., [1932] 2 K. B. 
287. 

127a. .] — Pltfs. bouglit from the first defts. 

a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seec to pltfs. The 
second defts. were paid a commission by the 
first defts., <fc received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action tor damages : — Held • 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvetjjes 
Huileries Anversoises 8. A. v. Mann 
(H. 0.) & Co. (1924), 40 T. L. R. 804. 


Part IV. — Formation and Evidence of the Contract of 

Agency. 


133. Add. Annotation: — As to (1) Apld. lie 
Blucher (Prince), Ex p. Debtor, [1931] 2 Ch. 
70. Refd. Pratt v. ('ook Son A (’o. (St, 
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147. Add. Annotation : — Generally, Consd. Stanley 
(Montagu) <fc Co. v, Solomon (J. C.), Ltd., 
[1932] 2 K. B. 287. 


Paul’s), iJd., 1 1938] 2 K. li 

PART III. 

gb. Mercantile agent — Automobile 
dealer .] — II ark & Chase, Ltd. v. 
(Commercial Finance Oorpn., Ltd. 
(1928), 02 O. L. U. 001.— CAN. 

1081. Broker.]— A broker in an ojfcnt 
of a apooial kind. A broker who 
approaonoe a buyer or aollor aota in the 
first instance os agront of tbo person 
who employs him, but directly the 
other party is aware of the fact that 
he la a broker, he becomes the offont 
of both parties, not with a plenary 
power to bind both parties os he 
ohooaea, but to oommunlcato between 
them until they are ad idem . — Jacobs 
Levitatz & Braude v. Kboonstad 
Roller Mills, [1921] O. P. D. 38. — 
S. AF. 

PART IV. SECT. 2, SUB-SECT. 1. 

149 ill. Statute of Alberta, 

1906 (c. 27).]— It is merely the terras 
of the a^rency agreement, whether they 
may bo meagre or detailed, that must 
be in wrltinff under the above Act. 
The price & the other terms of the pro- 

? io8ea sale may or may not be men* 
loned. If they are, in the circuin- 
stanoes, an essential part of the 
asrency agreement they ought to be in 
writing. But it Is a question of 
interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are Intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 


agent strictly to a sale on ; he named 
terms before be can claim his com- 
mission. — K ing v. Sohon, [1918] 3 
W. W. R. 892 ; 44 D. L. It. 111.— CAN. 

149 iv, Beal Kslatc Vorn.' 

mission Act, B.S.A., 1922 (c. 139), 
8. 2.] — The fact that a written instru- 
ment evidencing an agreement for the 
sale of land does not contain all the 
terms of the agi'ooment does not pre- 
vent it being sufficient to satisfy the 
proviso to the above sect., if It is one 
which the ot. will order to bo rectified 
to include the t-erms agreed on but 
omitted by mutual mistake, & which 
wlien so rectified will be enforceable by 
the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the agreement cannot be held 
accountable for. — Hanton v. Sted- 
MAN, [1926] 1 W. W. R. 642.— CAN. 

149 V. Andioneers dr Com- 

mission Agents* Act, 1922, e. 23 — 
Sufficieney of agency contract.] — So long 
as the relationship of principal & agent 
in respect of the transaction is evi- 
denced in ^vrlting, the mlsohiof aimed 
at by the above sect, has been duly 
met & the requirements of the sect, 
satisfied. Sc the other terms of tlie 
agency contract may be effectively 
made & effectively varied verbally. — 
Canniffk V. Howie, H925) S. R. Q. 
121; 19 Q. J. P. 67.— AUS. 

149 vl. .) — So long as 

the relation of principal Sc agent in 
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respect of the transaction In question 
has been evidenced in writing, the 
requirements of the above sect, have 
been complied with, & anv document 
signed by pltf. at any time before 
action brought, which evidences the 
essential fact, the existence of the 
rolationsliip in respect of the trans- 
action in question. Is sufficient to 
comply with the Act. It is sufficient 
if the vTitlng manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by defl., or In 
several documents, sufficiently inter- 
connected by Internal reference, either 
direct or inferential, one or more of 
which ai*e signed by deft., manifesting 
such intention on his part. — S kipper 
tJ. SrRMis, il925] S. R. Q. J29; 19 
Q. J. P. 47.— AUS. 

149 vii. .] — Roach «. 

Hough, [1926] S. R. Q,24 ; 20 Q. J. P. 
113.— AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiv a-1664 xiv 1, post. 

cl. Land Agents Act, 1912 — 

When applicable.] — Deft. Intimated to 
pltf. that he had been Instructed to 
sell a property by private sale. Pltf., 
an accountant, told deft, that he oould 
introduce a probable purchaser, Sc 
would do so If deft, would pay pltf. 
half the oommission payable by the 
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156. Add, AnnotcUion: — Refd. Thirkell v. Oambi, 
[1919] 2 K. B. 590. 

157. Add, Annotations : — Apld. Grindell v, Bass, 
[1920] 2 Oh. 487. Refd. Thirkell v, Cambi, 
[1919] 2 K, B. 690 ; Raingold v, Bromley, 
[1931] 2 Oh. 307. 

164a. Counsel — Signing pleadings.] — B., the 

owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy *Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for speciQc 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E., by a 
counterclaim, claimed specific performance 
of his agreement : — Held : counsel was the 
duly authorised agent of B. to sign tiie 
pleading tSc to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, .ohe pleading, as signed by 
counsel before 1?1. vas a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, &: G.’s action against B. 
must be dismissed. — Guindell v, Bass, 
[1920] 2 Ch. 487 ; 89 L. J. Ch. 591 ; 124 
L. T. 211 ; 36 T. L. H. 867. 

Annotiition : — Consd. Farr, Smith v. Meaaors (1927), 44 
T.L. R. 48. 

165. Add, Annotations : — Consd. Keen r. Hear, 
[1920] 2 Oh. 574. Dlstd. Lewcock r. 

(1920), 127 L. T. 116. 

166. Add, Annotation : — Refd. Cohen v, Roche i 

(1926), 95 L. J. K, B. 945. . j 

176a. .] — Chandler iSi Co. v. Winchester 

(1930), 74 Sol. Jo. 363. 


179. Add, Annotation : — Consd. Blaustein v, Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

182. Add, Annotation : — As to (1) Refd. Falcon 
V, Famous Players Film Co. (1925), 42 T. L. R. 
91. 

184. Add. Annotation : — Refd. Re Wilson, Wilson 
V. Bland, [1937] 3 AU E. R. 297. 

188. Add, Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

188a. .] — N. & B. were the holders 

by novation of a licence from pltf. co., to use 
&: exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 
co., subject to the payment of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into diirieultics, & were unable to meet their 
obligations as they became due owing tt> 
overtrading, but they claimed to be still 
solvent. At a niee4.iug of the trade creditors 
it was agreed that a committee of inspection 
should be appointed A- that N. & B. should 
execute a deed of inspectorship. The deed, 
which was executed (m May 6, 1928, was in 
the usual form, in all material i)articulars 
the 8am(3 as that considered by the ct. in 
Easterhrook v. Barker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspector upon trust 
to allow N. <fe B. “ hern^eforth to manage 
carry on their said business ” subject to the 
covenants &; conditions of tlje deed. N. B. 
undertook to carry on the business or wind 
it up as the inspector committee should 
think best. In a circular which was sent out 
by C., tlie inspector, on Sept. 10, ]1)28, 
announcing that tlio deed of insx)ecterHhjp 
had been executed, it was stated that “ all 


owner of the property to deft, in the 
event of a sale beinsr effected. Deft, 
agreed, & on the sartie day pltf. Intro- 
duced B. to deft, with whom a sale 
was arranged, Pltf. In his evidence 
stated that he was not a land agent, & 
for the preceding five years had liad 
no transactions for the sale of land 
except the one in question : — Held : 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a series of transactions, 
but a solitary transaction, & pltf. was 
not a land agent within the above 
Act. — CooKR V. Wallace (1914), 33 
N. Z. L. R. 1054.— N.Z. 

g ii. .] — Land Agents 

Act, 1912, 8. 13, applies only to persons 
canVloff on land agency as a business, 
& does not extend to casual agency 
outside the scope of the agent’s 
business, — Clifton v. Johnstone, 
[1921] N. Z. L. R. 35.— N.Z. 

g iii. Effect of. ]— The effect 

of Land Agents Act, 1912, s. 13, is not 
to make the contract of agency illegal 
by reaaon of the wont of written autho- 
rity, but merely to prevent the agent 
from recovering his commission by 
action. — Glasgow v. Hood, [19201 
N. Z. L. R. 586.— N.Z. 

g iv. Form of a 7 >point' 

mini,] — An appointment of a land 
agent under s. 13 of the above Act 
must be signed by the principal him- 
self & Is not sufflclent If signed by an 
agent on his behalf. — Bucelanan v. 
Samson, [1922] N. Z. L. R. 558.— 
N.Z. 

g V, Land Agents Act, 1921 — 

Form of appointment — Need not he in 


uHling.] — Oliver v. Dickenson, [1927] 

N. Z. L. R. 411.— N.Z. 

NtKsosslty for contract to pay oom- 
inission for Bcrvices in reference to the 
sale of land to bo In writing, see Nob. 
1064 xlva-lC64 xivl, 

PART IV. SECT. 3, SUB-SECT. 1. 

171 Iv. .] — The onus of OMtab- 

llBhlng the authority of an agent is 
upon the person wlio Hoeks to bind the 
principal. — Stevens r. Merchani’s 
Bank of Canada, (1920] 1 W. W. It, 
52 ; 49 D. L. R. 528 ; 30 Man. L. R. 
4 0.— CAN. 

176 iv. For AUS ” read “S. AF.” 

176 V. Claim to goods of princi- 

pal — In possession of third party .] — 
If a person other than the owner rnakcH 
a demand for return of goods in poH- 
8e.sHion of a third party, he should 
present credential* or some written 
authority tA) show that he U a<jUng as 
agent of the owner. — Cbaio v. Mo- 
CKEATH, [1922] 2 W. W, R. 1270.— 
CAN. 

176 vi. .]— Plumb e. W. C. 

MacDonald Registered, Latimer v. 
Foster Tobacco Co., I/td. (1924), 27 

O. W. N. 365.— CAN. 

176 vil. . !> — When actual au- 
thority of an alleged agent has been 
negatived, a pltf. seeking to hold the 
alleged niinclpal liable on the basis of 
oBtcnsIbie authority either must show 
a holding out by the principal of the 
alleged agent os such or must give proof 
of some custom on which ostensible 
agency can be predicated. — Robin 
Line 8.8. Go. v. Canadian Bteve- 
DORINQ Co., Sbas Shifpinq Co. V. Cana- 
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DiAN Stevedoring Co., [1928] 3 

D. L. R. 850 ; [1928] B. C. U. 423.— 
CAN. 


pi, J — PosHCssioii solely 

cannot be evidence of both agency & 
authority, & the tact that one man is 
with another does not necessarily 
inukc ono the agent for the other. — 
Turner v. Bkaton (P. E. I.) (]9()8), 
4 E. L. R. 325.— CAN. 

177 V. ] — If A. has entered 

Into a contract to ptirohase land it la 
open to B. to show by part)! evidence 
that A. did so as his agent & to ask for 
a d(5claratlon of that agency. — 
VaSELENAK V. VA8ELICN^K, [1921] 1 
W. W. n. 889 ; 57 D. L. U. 37 ; IG 
AJta. L. K. 25().-— CAN. 

177 vi. .) — A huKband obtained 

from his wife authority to act on l)er 
behalf :~~Held : it was competent to 
prove the authority by parol evidence. 
— Walker v. IIenduy, [1925] S. C. 
8 5 5. —SCOT. 


177 vii. .] — Where a contract 

Is entered Into by a person in his owt» 
name, but a* agent of another, if in 
the contract itself there is no special 
description or assertion of property the 
agency may be provcjd by parol. — 
Musson V. Head, fl92G] 1 D. L. R. 
965 ; 68 O. L. K. 210.— CAN. 

q j. r.] — Anderson Cameron 

(1857), 6 Gr. 28.5,— CAN. 

qil. .] — whitvaker r. Taylor 

(Alta.) (1911), 19 V/, L. R. 662 ; 1 

W. W. U. 259.— CAN. 

Q ill, .] — Crown Lumber Co, v, 

Saudsberry (Alta.) (1913), 23 W. L. P. 
877 ; 11 D. L. R. 17 ; 4 W. W. B. 168. 
—CAN. 
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orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.” The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B. Pltfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by IS. & 13. since Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally : — Held : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., <te therefore pltfs.* claim 
for royalties against the inspector & com- 
mittee of inspection failed. — M arconi’s 
W iREiJoss Tj^legraph Co., Ltd. v. Newman, 
[1980] 2 K. B. 292 ; 99 L. J. K. B. 087 ; 148 
L. T. 471 ; [1929-80] B. & C. 11. 223. 

189. Add, Citation ;~-21 J. P. 4. 

Add. Annotatioyta : — As to (1 ) Consd. Kemp v 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1928] 2 K. B. 585. 

192. Add. Annoiaiions : — As to (1) Consd. Perform- 
ing Bight Hoc. V. Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Hoc. t;. Mitchell & Booker, [1924] 1 K. B. 702. 

196. Add, Annotations : — Distd. K ‘eling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
V. Union Assce. Soc. (1928), 39 T, L. R. 424. 
Apprvd. Newsholmc v. Road Transport & 
General Insce., [1929] 2 K. B. 350. 

Add. Annotations: — Consd. Brooke v. Bool, 
[1928] 2 K. B, 578. Refd. Pratt v. l»atrick, 
[1924] 1 K. B. 488. 


Sect. 4.— AGENCY OF NECESSITY (Vol. I., p. 293). 

For “ See HtrsuAND .fe Wife ; Shipping 
Navigation,” substitute as follows : — 
215a. Extent of doctrine.] — An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
condition.^!, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 


goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1015 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
.Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held : the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, &; (6) the 
agent had not acted bond fide in selling the 
skins. — Prager v, Blatspiel, Stamp & 
Heaoock, Ltd., [1924] 1 K. B. 566; 93 
L. .1. K. B. 410 ; 130 L. T. 672 ; 40 T. L. R 

' 287 ; 68 Sol. Jo. 460. 

Annotation: — Consd. Jebara u. Ottoman Bank, [1927] 2 K. B. 

251. 

ScCi also, original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J, P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R, 405, 0. A. 

215c. .] — Observations by Scrutton, L.J., 

on the limits of the doctrine. — Jebara v, 
Otoiman Bank, [1927] 2 K. B. 254 ; 96 
L. J. K. B. 581 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Com. Cas. 228, C. A. ; on appeal, 
sub nojf)i, Ottoman Bank v, Jebara, [1928] 
A. O. 269, H. L. 

Power to delegate in cases of supervening 
necessity.] — See original volume, pp. 390, 391, 
Nos. 939-942. 

Authority of carrier of goods — Land carrier.] — 

See Carriers, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 

Master of ship.] — See Shipping & Naviga- 
tion. 

Authority of wife to pledge husband’s credit.] — 

Sec Husband & Wife. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills op Exchange, Vol. VI., 
pp. 415, 416. 


Part V. — Authority of the Agent. 


246. Add. Annotations : — Refd. Ralli v. Compania 
Naviera Sot-a y Aznar, [1920] 2 K. B. 287 ; 
Broken .-Hill Proprietary Co. r. . Latham 
(1932), 49 T. L. R. 137 ; Adelaide Electric 
Supply Co. V. Prudential Assurance Co., [1934] 


A. C. 122 ; R. v. International Trustee for 
I’rotection of Bondholders Akt., [1937] A. O. 
500 ; St. Pierre v. South American Stores 
(Gath & Cliaves), I.td. & C^hilean Stores (Gath 
& Chaves), Ltd., [1937] 3 All E. R. 349. 


PART IV. SECT. 3. SUB-SECT. 2. 

200 iii. — Lister v. Billy, 

[1930] 1 W. W. R. 828; 3 D. L. U. 
035 ; 38 Mau. L. R. GIO.— CAN. 

sc. Person entering into contract “ art^ 
ing on behalf of another.'*]— To «ay tliat 
a man eutci-ea into a oontraot “actluK 
ou behalf of auothor ” Is to allege in the 
absonoe of ouy qualifying: statement. 


that he entered into It as the agent of 
that other. — L ind v. Spicer Brothers 
(Africa), Ltd., [19171 App. D. 147. — 
S. AF. 


PART V. SECT. 2. SUB-SECT. 1. 
240 V. — ’ — Effect of raiifleation clause. ] 
— Where the whole object of a ratifica- 
tion olanae is to carry on business in 
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the principal’s name, & the acts to be 
ratified, even when excessive, are 
specifically said to be acts done in the 
principal’s name, the clause cannot 
be construed to change the whole 
nature of the power by making the 
attorney the universal agent of bis 

S rincip^. — B ank op Toronto r. 

[ATHESON, [1927] 4 D. L. R. 328; 
3 W. W. R. 10.— CAN. 
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272. Add. AnnotcUion : — ^Refd. Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

281 . Add. Annotations : — Consd. Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liveri)ool, Same v. 
Barclays Bank, [1924] 1 K. B. 776. 

288. Add. Annotation : — Refd. Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244, 

294. Add. Annotation : — Refd. Beckitt v. Barnett, 
Pembroke So Slater, [1928] 2 K. B. 244. 

296a. Property held on trust for sale.] — 

The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), 8. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 


it to deft., & the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give “ the sole & 
absolute control of all my property real & 
personal of every description situate being 
at Bury So elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.’* 
Deft, declined k) accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance : — Held : the words used in the 
power of attorney applied only to property 
held in beneficial ownership & not to property 


247 i, General powers — Limited by 

recital. ] — A power of attorney enabling? 
an agent to grant a lease Is not revoked 
by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attorney states that jt is granted 
owing to the grantor being about to 
depart from the United Kingdom. — 
Graham v. Mandkrs (1918), 53 

I. L. T. 5.— IR. 

248 ix. .]- \RPIN V. 

Leclaire, [19301 2 D. L. K. l27.— CAN. 

258 iii. ,]— There la no 

power in an agent, acting under general 

f >ower of attorney, to present an 
nsolvoncy petition on benalf of hia 
principal, unless the power expressly 
authorises such act. — Ke Osman (1919), 
40 N. L. II. 17.— S. AF. 

t. (p. 301) For “ (188G) ” read 
“(1873).’* 

277 iv. .] — Power to 

borrow money & secure its repayment 
by mtgo. is not to be Inferred merely 
from general powers added to an 
enumeration of speclflo powers in a 
power of attorney, unless the exercise 
of such a power is strictly necessary 
to carry out the express purpose of 
the instrument or the acts specifically 
authorised thereby. — Andrews v. Sin- 
clair, [1923] 2 D. L. II. 903 ; 2 

W. W. R. lOG.— CAN. 

277 V. .1 — A bare 

power of attorney to make & indorse 
notes, ohoquos, etc,, does not authorise 
the attorney to raise loans on his 
prlnclpars credit for the principal 
'' nlra8e& or for the attorney’s own 
accommodation or for a third party ; 
nor is such authority conferred by a 
general power given the attorney to do 
all other acts & things for the pur- 
pose of carrying on any business in 
my name.” The power to borrow 
money must be conferred In express 
terms, & when this power Is alleged to 
be based on a power of attorney, the 
document must be read strictly. — 
Bank of Toronto v. Mathkson 
(Sask.), [19271 4 D. L. R. 328 ; [1927] 
a W. W. R. 10.— CAN. 

283 il. .] — Applt. CO* 

gave to H., customs broker, a power 
of attorney ” to transact all business 
which ” applt. CO. ” may have vrlth 
the Collector of the Port of Montreal 
or relating to the Department of the 
Customs of one said Port . . . rati- 
fying & confirming all that . . . said 
attorney & agent shall do. . . .” 
Cheques to the order of the collector 
of Customs were given to H. on his 
requisition for the payment of duties 
on goods imported by applt. co., 
these cheques being made by the latter 
for fixed amounts corresponding to 
the Invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded in passing entries for much 
smaller suras than the quantity of 

S ods required, induced the Customs 
ouse cashier to take the cheques thus 
issued by applt. oo. for a higher 


amoimt than the one apparently due, 
& either to ax>ply the surplus in pay- 
ment of duties owing by third parties 
or to reimburse him In cash ; — Held : 
(1 ) it was witliin the scope of the power 
of attorney given to H. by applt. co. 
that ho should receive. In cash from 
the custom officials, balances of 
cheques delivered by him to them, after 
deducting the duties payable in 
respect of entries made by H. on behalf 
of applt. co. ; (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co.’s cheques in 
payment of duties owing by H.'s other 
customers. — C anadian Pacific Ry. 
Co. V. R. (1917), 65 S. C. R. 374 ; 37 
D. L. R. 719.— CAN. 

283 iii. Power to withdraw 

from bank.] — A joint spvlngs account 
with a bank was opened in the names of 
pltf. & her husband. After the death of 
the husband pltf. rave her solr. a T)owor 
of attorney by which he was authorised 
to wlthdiaw money from banks or 
individuals & v.> deposit same in any 
other bank or other place. In pur- 
suance of the oral instructions of the 
solr., & on production of the power of 
attorney & a certified copy of letters 
probate of the husband’s will, the bank 
paid over the balance of the account 
to the husband’s exors. : — Held : the 
bank bad acted rightly. — Ross v. 
Canadian Bank op Commerce (Alta.), 
[1927] 3 D. L. R. 105G ; [1927] 3 

W. W. R. 182.— CAN. 

287 1. See. also. No. 287 vh, post. 

287 iv. Power to discharge. ] 

— A power of attorney appointed the 
granfer’a wife his agent tor the purpose 
of all dealings with his property, real 
or personal, in Canada. In the 
specific clause granting the power to 
execute instruments In connection 
with his real property, a discharge of 
mtge. was not named as one of the 
Instruments : — Held : the very general 
words used in the power of attorney 
covered the right of tho agent to 
execute a discharge of mtge. — Re 
Land Titles Act, Re Registration 
OF A Power op An'OUNEY, [1918] 
2 VV. W. R. 947.- -CAN. 

287 V. .1— Tho dis- 

charge of a mtge. was executed under 
a power which, after authorising the 
attorney to sell the principal’s lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
sufficient acquittances & discharges for 
same : — Hela : sufllclent authority to 
sign the statutory certificate. — L ee 
tJ. Morrow (1866), 25 U. C. R. 604.— 
CAN. 

287 vi. Power to give — To 

secure unpaid purchase-money .] — A 
transaction whereby an agent pur- 
chased land for cash on behalf of hia 
principal & subsequently gave a mtge. 
on the land & a conveyance of other 
lands in satisfaction of the amount 
remaining unpaid : — Held : autho- 
rised by the agent’s power of attorney. 
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— Dinhmore V. Philip, [1918] 3 

W. W. R. 457.— CAN. 

287 vii. Power to invest 

on second mortgage.] — A power of 
attorney authorised the attorney ” to 
lend on mtge., charge or lien of real 
estate any money belonging to ” tho 
principal : — Held : the attorney was 
authorised by the power to lend money 
on the security of a second mtge. — 
McCUTOHEON V. llEGlSniAH OF TITLES, 
[1927] V. L. R. 93 ; 48 A. L. T. 137.— 
AUS. 

sd. Property — Power to transfer to 

himself.] — A husband had certain 
property put in his wife’s name. Ho 
held a goriomi power of attorney from 
her. Subsequently tJjo husband, us 
Ills wife’s attorney, bad the property 
traiiMfcrrod into his own name : — 
Held : tlic wife was entitled to have 
the transfer to her husband set aside. — 
Eleord r. Elford (1922), G9 D. L. R. 
284; G4 B. C. R. 125; [19221 3 

W. VV. R. 339 ; affg. 01 D. L. R. 40; 
14 Sask. L. R. 303.— CAN. 

296 vii. Power to sign 

contract.] — Resp. co. having sold land 
to applt. gave to Its agent in the 
Transvaal a general power of attorney 
conferring upon him ” full power to 
act on our l>clialf in all matters & 
things that do or may afiect or concern 
us In S. Africa.” I’lio power then 

f )roceeded in the following words ” & 
n particular but without prejudice to 
the foregoing generality ” to give 
particular instances of acts tliat tho 
agent was eiu powered U) perform : — 
Held : under the power the agent was 
authorised to sign the written contract 
of sale. — M f.asrock v . New Scotland 
Land Co., Ltd., Liquidator, [1922] 
App. D. 237.— S. AF. 

Re. Trading licence — Power to ap- 

ply for.] — A., a storekeeper, by general 
y)ower of attorney appointed II. to 
manage & transact his bnslnoss in 
Natal. At tho date of appointment 
A. was trading under a licence ex facie 
good, but wliich later was declared 
void. H. applied for a now licence, 
but It was objected that he had no 
authority to make the application ; — 
Held : tho power of attorney was 
flutficiont authority to H. for the 
purpose. — Haffize V. .Jacobson (1919). 
40 N. L. R. 322. ~S. AF. 

■f. Power granted by corporation to 
officials for time being — Registrar en- 
titled to require proof that persons exe- 
ciding power hold office.] — Re Land 
Titles Act, Royal Trust Go. ’ a Case, 
[1921] 3 W. W. R. 240.— CAN. 

th. Power in hla.nk — A idhority to JUl 
in terms — Estoppel of grantor.] — The 
grantor of a power of attorney sl^od 
in blank is estopped in proceedings 
between hlmseif & a third party from 
denying tho grantee’s authority to fill 
In the terms appearing in the com- 
pleted power & subsequently acted 
upon by such third party. — S utter 
V. SCTTKEPERS, [1932] App. D. 165. — 
S. AF. 
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held on a trust for sale, & the action failed. — 
Green w. Whitehead, [1930] 1 Ch. 38 ; 99 
L. J . Ch. 163 ; 142 L. T. 1 ; 46 T. L. R. 
11, O. A. 

300a. Effect of notice that powers exceeded.] — A 

power of attorney contained a provision that 
“ the principal ratifies & conflims & agrees 
to ratify & confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents : — Held : this provision did not 
preclude the principal from objecting to a 
dealing with his property by a person who 
had notice in ordinary circumstances that the 
agent was exceeding his authority, actual & 
ostensible. — Midland Bank, Ltd. v, Reckitt, 
[1933] A. 0. 1 ; 102 L. J. K. B. 297 ; 148 
L. T. 374 ; 48 T. L. R. 271 ; 70 Sol. Jo. 
165 ; 37 Com. Cas. 202, H. L. 

808a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
& li per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Lbckenby v, Wolman, [1921] 
W. N. 100. 

816. Add. Annotation : — Refd. Lloyds Bank, Ltd. 
V. Bank of America National Trust &; Savings 
. Assocn., [1937] 3 All K. R, 312. 

323. Add. Annotation : — Refd. Solloway v. John- 
. son, [1934] A. C. 193. 

382a. .1 — Pltf. gave a oower of attorney 

to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf. drew a cheque on pltf.’a account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque : — Held : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 

g ltf. was entitled to recover. — Reckitt v. 

Iarnett, Pembroke & Slater, Ltd., [1929] 
A. C. 176 ; 98 L. J. K. B. 136 ; 140 L. T. 
208 ; 45 T. L. R 30 ; 34 Com. Cas. 126, H. L. 
Annotations: — Apld> Midland Bank, Ltd. v. Reokitt (1932), 
48 T. L. 11. 271. Refd. Lloyds Bank v. OUai tered Bank of 
India, Australia & China. [1929] 1 K. B. 40; SUnfiraby v. 
DIfltrlot Bank, Ltd., [1932] 1 K. B. 544. 

332b. .] — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £6,000 for the 
discharge of certain liabilities of which T. 
had irfformed her. At that time deft.’s 
banking account was, though deft, was not 
aware of it, about £1 ,600 short of the amount 
of the cheque & T. drew a bearer cheque for 


£1,500 on pltf.’s account A: paid it into deft.’s 
account, the cheque showing on its face that 
It was'di’awn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascertaining the facts, brought this 
action against deft, for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,600 cheque : — Held : as 
deft.’8 bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed. — 
Reckitt v. Nunburnholmh (1929), 45 

T. L. R. 629. 

338. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

338a. Authority to sign for business pur- 

poses.] — Reaps, had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes bills of exchange, to 

, transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
• managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated ; — Held : applt. 
bank was not entitled to debit the bank 
cheques against resps. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank op Commerce v. Pbrel, [1926] 
A. C. 737 ; 95 L. J. P. O. 185 ; 135 L. T. 
680, P. C. 

370. Add. Annotations: — Aa to (1) Consd. Jones 
V. Waring & Gillow, [1926] A. C. 670. Refd. 
London Joint Stock Bank v. Macmillan 
Arthur, [1918] A. C. 777. 

371. Add. Annoiaiiona : — Aa to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. 0. 777; Guildford Trust v. Goss 
(1927), 130 L. T. 725. 

373. Add. Annotation : — Aa to (1 ) Consd. London 
Joint Stock Bank v. MacmiUan & Arthur, 
[1918] A. O. 777. 


PART V. SECT. 3, SUB-SECT. 1. 

ftl. Agent obtaining transfer of properiy 
to principal-^ Authority to irajmfer pro- 
verty to third porq-.)-— Applt. sola to 
D. land, a portion of which he had not 
obtained tranafor. Applt. instruoted 
reap., an attorney, to put the matter 
throuKh ; reap, thertnipou obtained 
transfer of the piece of land In question 
Into applt. *8 name, & then grave trans- 
fer of the whole to D. : — TJdd : reep.’e 
authority was wide enouffh to caver 
the ooata incurred by him in obtaining 
transfer of the piece of land Into 
applt. ’b name. — S tanton v . Allport, 
119231 B. D. L. 156.— S. AF. 


PART V. SECT. 3, SUB-SECT. 2. 

•0. Grain market usage — liight of 
broker to close out customer .] — Russell 
r. Canada West Grain Co., [19251 3 
W. W. R, 608.— CAN, 


PART V. SECT. 8, SUB-SECT. 4 .— A. 

.840 ill. Authority to draw 

cheques in priheipaVs name — Agent 
drawing cheques to repay personal 
losses.}— It a oo.*8 branch manager, 
whose powers Include receiving money, 
depositing it in a bank in the oo.'a 
name, & drawing ohequee against snoh 
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funds in the oo.Ib name for the pur- 
poses of its business but not for his 
own personal business, misapproprlatee 
Its funds by drawing cheques In the 
CO.’S naune to repay nis own personal 
loans, the oo. can recover the stuns 
thus paid from those to whom they 
were paid, althotigh the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
oo. for commission tc that he was 
authorised to draw cheques for these 
commissions. — L ondon Quarante®. 
BTO., Oo. V . Abrams & Kovsinr. [19281 
2 W. W, R, 1006.-45AN. ^ 
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379, Add, Annotations : — Consd. London Joint 
Stock Bank v. Macmillan & Arthur, [1928] 
A. C. in, Refd. Abigail v, Lapin, [1934:] 
A. C. 491. 

382. Add. Annotation : — Refd. Underwood v, 
Liverpool Bank, Same v. Barclays Bank, 
[1921] 1 K. B. 775. 

386. Add, Annotations : — As to (2) Dtstd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

887. Add. Annotations : — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 
1 K. B. 775; Liggett (Liverpool) v, Barclays 
Bank, [1928] 1 K. B. 48. 

388. Add. Annotations : — Dlstd. Lloyds Bank v, 
Cliartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggett (Liverpool) 
V, Barclays Bank, [1928] 1 K. B. 48. 

390. ^Add, Annolaiioy.s : — Consd. Pragerv.Blatspiel, 


Stamp & Heacock, [1924] 1 K. B. 666. 

Refd. Jebarav. Ottoman Bank, [1927] 2 K. B. 
254. 

399. For “ bought note *’ in catchwords read 
“ sold note.” 

406. Add, Annotation: — As to (1) Apprvd. News- 
holme V, Road Transport & General Insce., 
[1929] 2 K. B. 356. 

426. Add. Annotations ; — Consd. Keen v. Mcar, 
[1920] 2 Ch. 674. Apld. Lewcock v, Bromley 
(1920), 127 L. T. 116. 

427. Add. Annotation : — Refd. Thirkell v. Cambi, 
[1919] 2 K. B. 590. 

433. Add. Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

434. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
559. 

436. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 


PART V. SECT. 3. SUB-SECT. 6. 

379 11. .] — Where a 

principal ontrueta an agent with iucilcia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a certain sum on 
such securities, & the agent borrows 
a larger sum & fraudulently appro- 
priates the dillerenco, the lender being 
in ignorance of the amount Hpeclfled 
by the principal, the principal cannot 
redoein the securities without paying 
the lender the amount lent. The fact 
that the transfer states a certain enm 
as consideration does not necessarily 
impose upon the lender the duty of 
Inquiring as to the limitations of the 
agent’s authority. — Mahan w, Man- 
NESS. [1918] 2 W. W. R. 191 ; 28 

Man. L, R. 470 ; 40 D, L. R. 130.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 6.— A. 

397 ii. Authority as such — Con- 

tract not ct>7nj3iet«Jf. }— K ersha w v. 
United Artis'I's (Man.), [192GJ 1 

D. L. R. 738.— CAN. 

398 ii. Auth/jrity io sign con- 

tract — Contract providing for paynwtU 
of price by instalments.] — Dofts, ^^jgned 
& gave te an agent a document in the 
following terms : — “ We hereby agree 
to sell the property for £6.700 nett, 
provided a sale takes place within 
fourteen days from date hereof. The 
above price to be clear of all com- 
mission charges.’* The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold t/O 
pltf. for £6,700, payable £1,000 deposit 
(£50 preliminary deposit, to be In- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,450 
within six months, possession to be 
given after the second payment 
£2,250 at the end of the three months. 
There was no provision for Interest on 
the balance ; — Held : the document 
signed by defts. was not an authority 
to the agent to sign a contract dbn- 
taining the above terms as to payment. 
— Boyd v. O ’Connor, [1923] V. L, R. 
603.— AUS. 

398 iii. Contract conlaining 

penalty clause.] — Held: the existence 
of the penalty clause, which was not 
oovered by the agent’s instructions, & 
was not separable from the remainder 
of the oontraot. Justified the principal 
in repudiating the agent’s action, & 
the oontraot must be set aside. — Du 


I’REEZ V. Lauw, [1027] App. D. 21. — 

S. AF. 

q i. General authority.] — Pltf. 

contracted with dofts. to purehaso & 
deliver potatoes at an agreed price 
per bushel. The farmers from whom 
the potatoes wore to be purchased 
re(iulred cash pay;nmnts, &; defts. 
agreed to make advances to put pltf. 
in funds for this purpose. Defts. were 
not prompt in providing funds, & pltf. 

of the delay which ham- 
pered liim ^u buying, &, in order to 
induce him i * <virr 3 ' out the contract, 
(l(5fts.’ agent offered an advance oi 
25 centii per bushel on the contract 
price for four cart k.-.uls of potatoes ; — 
Held : the agent on the spot, looking 
after defts.’ interests, had a general 
authority surtlciently broad to cover 
the making of the contract for the 
advanced price. — L egacw r. Davison 
{1919), 52 N. S. R. 543.--CAN. 

r. This case was reversed (1916), 
22 C. L. R. 307. Delete the words 
“ no actual or apparent ” in the 
sentence, ** IleUl : O. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery.” 

sk. AgcTit agreeing to payment of com- 
pcTisaiUm to purchaser tf cransaction not 
completed — Authority to sell.) — A cJaiin 
by a proposed purchaser for damages 
on tlie ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
— Thompson v. Lynne, [1921] 1 

W. W. R. 238 ; 56 D. L. K. 729.— 
CAN. 

si. Salesman making reduction in 
price.] — Held : principal not bound. — 
AIason & Dean, Lto. v. Udovin, 
[1925] 1 D. L. R. 353 ; 67 N. «. R 
445.— CAN. 

sm. SolicUor^s clerk giving under- 
taking as to withdrawal of Registrar- 
General’s caveat — Aulh//rUy as such .] — 
Held .* the solT, was personally bound 
by the undertaking. — H awkins r. 
Gaden (1925), 37 C. L. H- 183; 26 
S. R. N. S. W. 382 ; [1926] Argus L. R. 
109.— AUS. 

PART V, SECT. 8. SUB-SECT. 8.— A. 

423 iv. Express authority to let 

on weekly tenancy — Lease granted for 
long term.)— Pltf. was the owner of 
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c 


prern Jsos lot to a weekly tenant. When 
the tenant left she reooininendod deft, 
to pltf. as a tenant. Pltf. never saw 
deft., but plif.'s husband arranged some 
form of lease with I)im, thereafter 
colletded the rent, whleJi was paid 
monthly, on lu'half of pltf. & with her 
authority. In an action of ojoctment 
deft, alleged Mint pltf.’s husband had 
given him a ic^ase for four years from 
Dec. 1913, Hi. that ho was a tenant from 
year to year. Pltf. denied any know 
[edge of a lease for a term, or tjiat she 
liad given autiiority to her hii.sband 
to make sncii a icase : — Held : tlie 
fact that pItf.V iiusliand bad collected 
her rent vv’a« no evidence that ho had 
authority to make a lease for four 
years on her behalf. — Vook r, Kerr 
(1919). 19 N. S. W. L. K. 34; 36 

N. H. W. W. N. 19.— AUS. 

427 il. Authftrily to find pur 

chaser or tenant.] — Deft, wrote to a 
land agent as follows ; — ” Re sale of 
hotel. 1 will take £2.500 for the free- 
liokl, & iileck & furniture at valuation, 
or will lur'HC for a term of five years, 
rent £5 per week. £1,000 walk in, 
walk out.” The agent submitted the 
jiroperty to pltf., who elected to take 
a lease. The agent drew up an agree- 
ment to lease ilio property upon the 
terms mentionod by deft., tk signed 
it on doft.'p behalf; — Held: deft.’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an authority 
totlnd a purcluiser. — C^uicKe. Winter, 
[1920] N. Z. Jj. R. 98.— N.Z. 

sn. Law agent — Aiiitujrity to collect 
rents <£* manage property ]. — A law agen t, 
even though he may be employed to 
collect the rents attend to the 
repairs of a property has no general 
authority to grant leases on behalf of 
his employer. The existence of such 
an authority must be proved by the 
person who requires to found upon it, 
— Danish Dairy Co. v. (iiPLESPiK, 
[1922] S. C. 650.— SCOT. 

PART V. SECT. 3. SUB-SECT. 8.— B. 

433 1. Agent — Without authority — 
Notice ratified.] — A notice to quit must 
be such that the tenant may safely act 
on it at the time of receiving It. A 
notice by an rmautborised agent, 
therefore, cannot be maiJo good by an 
adoption of It by the principal after 
the proper time for givl^ It. — S haik 
ABDOOL r. JUMA MUSJID TRUST (1929), 
50 N. L. K. 75.-8. AF. 
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442. Add. Annoiaiion ; — Befd. Re Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. 

464*. Add. Annotation: — As to (1) Refd. Poland 
V. Parr, [1927] IK.B. 230. 

4j65. Add. Annotation: — As to (1) Refd. Savill v, 
Harben (1919), 89 L. J. K. B. 47. 

4?67. Add. Annotation : — Refd. Lloyds Bank, Ltd. 
V. Bank of America Kaiional Trust A; Savings 
Assocn., [1937] 3 All E. R. 312. 

4*68. Add. Annotation : — Refd. Lowther v. Harris 
(1026), 43 T. L. R. 24. 

489. Add. Annotations: — As to (1) Consd. Polke® 
V. King, [1923] 1 K. B. 282. Refd. Lowther 
v. Harris (1920), 43 T. L. R. 24. . 

472. Add. Annotation: — As to (1) Refd. Lowther 
V. Harris, [1927] 1 K. B. 393. 

476. Add. Annotatioih Mercantile Bank 

of India, Ltd. v. tk'ntral Bank of India, Ijtd., 

A. O. 2S7. 

477. Add. Annoiaiions : — Consd. Polkes r. King, 
[1923] 1 K. B. 282; Lowther r. Harris (1026), 
43 T. L. R. 24. Refd. Idoyds Bank, Ltd. v. 
Bank of America JNational ’ri ust A Havings 
Assocn., [1937] 3 All E. R. 312. 

481a, Person living In house of hirer of goods.] 

— Strohmengkr V. Attenborough (1894), 
11 T. L. R. 7, D. 0. 

483a. Agent Intrusted with motor car — To 

sell to specified person.] — Hi \p Motorists’ 
Advisory Agency, J.td., No. 405b, jyost. 

484. Add. Annotatioji : — As to (1) Refd. Lowther 
V. Harris (1920), 43 T. L. R. 24. 

485. Add. Annotation : — As to (2) Consd. Lowther 
V. Harris (1920), 43 T. L. R. 24. 

485a. Improper sale.] — Pltf. was 

the owner of the A. tapestry & the L. 
tapestry, he gave Lj P., a dealer in antiques, 
a limited authority t-o obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he co\dd obtain £525 for 
the A. tapestry, & pltf. allowed liim to take 
it away for delivery to a purchaser, who in 
fact did not exist, P. then sold the A, 
tapestry to deft, for £250. Subsequently P** 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 


in fact ; — Held : (1) although P.’s authority 
was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf.. & as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L. tapestry alone. — 
IjOWther V. Harris, [1927] 1 K. B. 393; 96 
L. J. K. B. 170 ; 136 L. T. 377 ; 43 T. L. R. 24. 

Annotatiorm : — As to (1) Distd. Budberg u. Jerwood & Ward 
(H):M), 51 T. L. K. 90. Refd. Lloyds Bank, Ltd. v. Bank 
of AmericJi National Trust & Savings Assocn., [1037] 3 
All E. R. 312. 

487. Add. Annotations : — As to (1) Distd. Kempler 
V. Bravingtons (1925), 133 L. T. 680. Refd. 
Lowther v. Harris (1926), 43 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 133 L. T. 680. 

488. Add. Annotation : — Refd. Lowther v. Harris 
(1920), 43 T. L. R. 24. 

489. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. 0. 53. 

489a. Purchaser under hire-purchase agree- 

ment.] — H., a dealer in motor vehicles, & 
defts., a finance co., entered into a transaction 
for the sale of a motor lorry by H. to defts. & 
the letting of the lorry by defts. to H. on an 
agreement in the form of a hire-purchase 
agreement. The transaction was carried 
out by means of the printed forms used by 
defts. in their business, which were more 
appropriate to a case in which they bought 
a vehicle & let it on hire-purchase to a third 
party, than to the present case. H. being in 
possession of the lorry then fraudulently sold 
it to pltfs., who were not aware of the previous 
transaction between H. <fc defts. Tlie pay- 
ments due from H. to defts. under the liire- 
j)urchase agi'eement between them having 
fallen into arrear, defts. resumed possession 
of the lorry & refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention; — 
Held : H. was not in possession of the lorry as a 
“ mercantile agent ” within Factors Act, 
1889 (c. 45), s. 2 (1), but as a bailee, & there- 
fore the sale of the lorry by him to pltfs. 
was not rendei*ed valid as against defts. by 
that sub-sect. — Staffs Motor Guarantee, 


PART V. SECT. 3. SUB-SECT. 9. 

■o. Bank inanaocr cnnseMinQ to atldi- 
lion of bank as plaintiff — General auiho- 
rityassneh .] — Alooal iiiauagorof a bank 
has authority to give consent In writing 
for the adding of pltf. If there be 
any reasonable doubt whether tbe 
signature to the consent is in reality 
his signature, tbe oricr should be that 
tbe bank bo added as a party pltf. on 
Ailing the neoossary consent. — Kusen 
e. Peat (1022). 63 I). L. R. 408 ; 15 8ask. 
L. R. at p. 320 ; {10221 2 W. W. B. 
174 ; remo. 15 Soak. L. R. 3 2 4. —CAN. 

PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) i. 

468 i. Acts Qf 1825 1842— innoccnf 


purchaser.] — Resp. entrusted B. witli 
her motor-car to sell for a certain price. 
B. fraudulently agreed to sell the 
motor-car for less than the price to 
upplt. Part of the price was satisiied 
by the delivery of a buokboard to B., 
<Sc the balance was paid in instalments 
by applt. to B. under a hire-purchase 
agreement entered into with B.’s s<m, 
as t)micr of the iiiotor-car, who \vas 
party to the fraud. B. had no 
authority so to sell the motor-car. 
Applt. had no notice of any limitation 
on B.’s auUuH'ity & was throughout 
igiioraut of the fraud i>erpeU‘atcd on 
resp. Apart from the fraud the sale 
was made by B. In the usual and 
ordinary course of his business which 
included that of an agent for sale of 


66 


motor veliicles : — Held : the pro- 
vish)us of sect. 4 of the Statute 6 Geo. 
IV. c. 01, operated to protect applt. 
in buying from & paying purchaso- 
priee to B. & ho was entitled as an 
innocent pm*chaser from resp.’s agent, 
to the ownership of the motor-car. — 
LEX\^8 V. Richardson, [1036] S. A. 
S. R. 502.— AUS. 


sg, raewrs unci, — 

Agent for sale of jewellery company .] — 
The agent of a jewellery co. to whom 
jewellery is entrusted to sell for cash 
or under a conditional sale agreement, 
is a “ mercantile agent ” within 
Factors Act, R. S. O., 1927. — Peo- 
ples’ Credit Jewellers, Ltd. v 
Melvin, {1933] 1 D. L. R. 598 ; 59 
O. C. C. 161.— CAN. 
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Ltd. V. British Wagon Co., Ltd., [1934] 2 
K. B. 305 ; 103 L. J. K. B. 613 ; 151 L. T. 396. 

Annotation : — Distd. Union Transport Finance, Ltd. v. 

Ballardie, [1937] 1 JC. B. 510. 

489b. One customer— Necessity for business 

relationship.] — A person may be a “ mer- 
cantile agent ” although he has only one 
customer. To come within that designation 
he must act in the particular transaction in a 
business cat acity & not simply as a friend 
of the owner of the goods. — Btjdbekg v. 
Jerwood & Ward (1934), 51 T. L. K. 99; 
78 Sol. Jo. 878. 

489c. Pledge of documents — Surrender of 

documents to pledgor on trust for sale.]— 

IMtfs. advanced money to S. cSt (%>. A received 
by way of secuivity documents relating to 
merchandise on the terms out in a letter 
of hy[)othecal-ion A two agrecnnents which 
conferred on pltfs. an immediate I'ight of 
sale. Pltfs. then surrendcuHni t.lu‘ docu- 
ments to S. A (^o. to enable tlieni b> S(4l the 
merchandise on 8. A ( 'o. signing trust receipts 
constituting tliemselv(‘s trustees for jdtfs. 
S. A Co., unknown to pltfs., pledg(‘(l th(‘ 
documents with defts., who acted in good 
faitli A; without- knowing that the transaction 
was not in order. S. A Co. liaving gone into 
liquidation, jdtfs. sued defts. for tlu^ ret-uin 
of the documents or damages for tludr 
detention or convcTsion : ~ JJrhl : jdt fs. Avei‘(* 
“ owners ” of the goods i oj)resented by the 
documents within Kactors Act, 1S89 ((*. 45), 
s. 2 (1), as being the* jx-rsons who could 
authorise a sah^ of the goods A 8. A (-o. wei*(‘ 
mercantile agents within tlu^ sub-sect., so 
that the pl(‘(lg(^ of the doemnents 1);- S. A t'o. 
to defts. in the ordinary course (;f t-heir 
business was valid. Even if pltfs. had not 
had an irmn(*diate power of salt*, tht^ result- 
WTHild have been t-ht* sa-me, as j)ltfs. A 8. A Co. 
would togt'ther have h(*en the “ owntTs ” in 
that event. — Li.oyds Bank, I/ri). v. Hank ok 
America National Trust A Savings 
Assocn., [19.38] 2 K. B. 147; [19,3.8 1 2 All 
B. B. 63 ; 107 L. .1. K. B. .538 ; 1.58 1.. T. 
301 ; 54 T. L. B. 599 ; 82 Sul. .lo. 312 ; 13 
Com. C^as. 209, C. A. 

490a. Act of 1889 — Goods let on hire to employee 
of seller.— -On May 17, 1935, 3\, a braiitvli 
manager of jdtf. co., bought for A on behalf 
of the CO. from C. a motor- ca,r which was 
forthwith let on hirt; under a l]ir<^-purchase 
agreemciiit to F., an (‘rtijiltjyt't* of C., who was 
not in a fmamdal posit it)n to buy a car on any 
terms, (k T: A F. all kn(‘W that the hire- 
purchase transaction was not gtiiiuine in the 


sense that it was never intended that F.’s 
part in it should bo a real one or that the car 
should be delivered to F., either by its 
physical transfer to his custody or by C. sub- 
mitting to hold it as his bailee. C. made 
such payments to pltf. ct). as were made under 
the agreement between the do. A F., A, 
although F. had agreed not to change the 
permanent garage of the vehicle, which was 
expressed to bo at his mother’s residence, nor 
to part with its x^ossession or control, A had 
signed a document acknowledging that he 
had received delivery of the car, the car 
remained in C.’s garage, in his possession, A 
under his control. On Aug. 9, 1935, C. lot 
the car on hire under a further lure-j)urchase 
agreement to deft., who took it in good faitli 
A without notice of the transaction between 
(k A T. In an action by X)ltf. co. to r(*coyer 
the car from deft. : — Held : that fk, having 
sold the car to jiltf. co., had continued in 
jiossession of it within Factors Act, 1889 
(c. 45), s. 8, with the result that the delivery 
or transfer by C. of the car to deft, had the 
same eff(?ct as if C. had been expressly 
authorised by jiltf. co. to make the same, A 
j)ltf. CO. could not, therefore, succeed in the 
action. — Union Transport Finance, Ltd. 
V, JUtxahdie, [1937] 1 K. B. 510; [19.37 1 

1 All F. B. 420 ; 106 L. J. K. B. 268 ; 156 
L. T. 1 12 ; 53 T. U. B. 210 ; 81 Sol. Jo. 159. 

492. Add. Annotation : — As lo (1) Distd. Laurie A 
Morewood r. Dudin, [1925] 2 K. B. 383. 

494. Add. Annotation : — A.*.' to (3) Refd. Madras 
Ollicial Assignee v. Merc^antile Bank of India, 
Ltd., [1935] A. Ck 53. 

495. Add. Amwialions : — As to (1) Consd. Folkes 
V. King, [1923] 1 K. B. 282 ; Lake v. Simmons, 
[1926) 2 K. B. 51. Refd. Heap v. Motorists’ 
Advisory Agency, [1923] I K. B. 577 ; 
Lowther v. 11 arris (1926), 43 T. L. 11. 24. 
Generalty. Consd. BuUer A Co. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576 ; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. ik Robertsons (London), Ltd., 
[1934] 2 K. B. 206. Refd. Staffs Motor 
Guarantee, Ltd. v. British Wagon Co., [1934] 

2 K. B. 305. 

495a. Act of 1889 — Agent obtaining possession by 
trick — Authority to sell — At specified price.] 

— The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated A the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agept in- 
tended from the beginning to sell the car 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) Vi. 

sp. Dealer in possession of goods — 
Course of business to sell.] — Pltf., a 
financing oo., took an assignment of 
an agreement between motor car 
dealers & their manager for the con- 
ditional sale of a motor car. The 
agreement & the assignment were duly 
registered. Pltf. left the car In the 
possession of the dealers knowing that 
It would be on the latter’s premises 
for the purpose of re-sale. The 
manager enected a sale of the car to 
deft., who paid the dealers therefor 
knowing notUng of pltf.’s claim Sc 
believing he was buying from the 
dealers : — Held : deft, was protected 
by sect. 60 (1) of Sale of Goods Act, 
R. S. B. C., 1924, c. 225, & bad a 
good title to the car. — Co»£MKRcial 


Secututies (British Columria), Ltd. 
r Johnson, [1930j 2 W. W. R. 444 ; 
4 D. L. R. 509 ; 43 B. C. R. 01 ; affd., 
[1931] 1 W. W. R. 420 ; 1 D. L. R. 
861 ; 43 B. C. R. 381.— CAN. 

gq. .] — The purchaser of 

a car from a mercantile agent, gets a 
good title, if he purohasos in good 
faith & without knowled^ that the 
owner of the car took a chattel mtge. 
from the agent. — Jensen v. Harrison, 
[1933] 3 D. L. R. 319'; 3 W. W. R. 
369 ; 47 B. C. R. 43.— CAN. 

sr. Purchase by salesman.] — 

After a salesman, employed by a co. 
which sold motor cars at retail, had 
used one of its cars for demon8t.ration 
purposes, he was induced by the pre- 
sident &; manager of the company 
to buy the car. The co. when it pur- 
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chased the car had been “ financed ” 
by an acceptance oori)n. to which It 
gave as security a lion note 8c a chattel 
mtge. On an Interpleader issue follow- 
ing the seizure of the car by the aoceT)t- 
ance corpn. the salesman attacked the 
mtge. on the ground that it was not 
executed tmder the seal of the co. &, 
in the alternative, claimed to bo a 
bond fide purchaser without notice of 
the mtge. or Hen eigroement registered 
against the car ; — Held : the mtge. 
was not invalidated by the lack of 
seal but the claimant w'aa entitled to 
succeed on his alternative claim, under 
the principle embodied in sect. 3 of 
Factors Act, R. S. A., 1922.— JRe In- 
dustrial Acceptance Corpn,, Ltd., 
Service Garage, Ltd. 8c Thomah, 
[1933] 1 W. W. R. 24 ; 2 D, L. U. 
798.— CAN. 



Cases 495a— 561. English and Empikb Digest Supplement. 


immediately for the best price he cotild get 
Sc to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a purchaser who bought it in good 
faith Sc without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. : — Held : 
(1) deft, acquired a good title by virtue 
of 1889 Act, s. 2 ; (2) the mercantile 
agent had not rendered himself liable to 
bo convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick. — Folkes v. King, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 
106 ; 39 T. L, R. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Caa. 110 ; 86 J. P. Jo. 652, 0. A. 

Annotations: — As to (A) Apld. London Jewellers, Ltd. v. 

Attenboroi^h, London Jewellers, Ltd. r. Robertsons 

(London), Ltd., [1934] 2 K. B. 20G. As to (2) Distd. 

Heap V. Motorists* Advisory Agenoy, [1923] 1 K. B. 677. 

Oonsd. Lake v. Simmons, [192(3] 2 K. B. 61 ; Lowtheru. 

Harris, [1927] 1 K. B. 393. As to (3) Consd. BuUor & Co. 

V. Brooks (T. J.), Ltd. (1930), 142 L. T. 67«. 

4 . 961 ). To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £ 210 , Sc being informed by N. that he 
had a friend »H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it Sc endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car ho had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value Sc damages for 
its detention: — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf, never having given any real consent to 
his having or passing the property therein. 
Sc pltf. should succeed in the action unless 
defts. had some valid defence thereto ; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 


authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
Sc, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they hod not at the time of the 
disposition notice that N. had not authority to 
sell the car ; Sc defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onu8 is on the person taking under the dis- 
position of the goods made by the mercantile 
agent of proving that he acted in good faith 
Sc without notice of the agent’s want, of 
authority, Sc is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary. — Heap v, Motobists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
677 ; 92 L. J. K. B. 553 ; 129 L. T. 146 ; 39 
T. L. R. 150 ; 67 Sol. Jo. 300. 

Annotations: — As to (1) CoDSd. Lake v. Siiamuns (1920), 96 
L. J. K. B. 686. Refd. BuUer & Co. v. Brooks (T. J.), 
Ltd. (1930), 142 L. T. 67G. 

I. Annotation: — As to (1) Refd. Lake v, 
' Simmons, [1926] 2 K. B. 51. 

500. Add. Annotation: — Consd. Folkes t;. King, 
[1923] 1 K. B. 282. 

502. Add. Annotation : — Refd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, 
Ltd. V, Robertsons (London), Ltd. (1934), 
151 L. T. 124. 

505a. Agent intrusted with motor car to sell 

to specified person — Sale to third party.] — 

Heap v. Motorists’ Advisory Agency, 
Ltd., No. 495b, ante, 

607a. Onus of proof.] — Heap v. Motorists’ 

Advisory Agency, Ltd., No. 495b, ante. 

517* Add, Annotation : — Generally, Refd. Lake r. 
Simmons, [1926] 2 K. B, 51. 

520. Add. Annotation: — A.? to (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. 

629. Add. Annotation : — ^Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 

530. Add, Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40. Refd. Reckitt r. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

561. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath Sc Chaves), Ltd. Sc 
• Chilean Stores (Gath Sc Cliaves), Ltd., [1937] 
3 All E. R. 349. 


A RT V. SECT. 3, SUB-SECT. 10.— PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vli. A. (a) vlil. 

■y. Act of 1889 — “ When acting in it. Act of 1S89 — Necessity for proof of 
^dinary course of business defined .] — mala fides of purchaser.}-— Where an 

The oxprestsloD ** when aotiufir In the owner of goode. who has placed them 

ordinary oouree of buHlnoRS of a with a mercantiJe airent, Buea an alleged 

mercantile agent,** means when acting purchaser thereof from the agent for 

within buBineaa hours, at a proper wrongful conversion, & deft. reUce 

f daoe of business, 3c in other respects on [the above Act} the actual payment 

n the ordinary way in which a mer- of money by deft, to the agent will not 

oantile agent would act, so that there destroy the foot of mala fides, but the 

is nothing to lead the pledgee to fact that the transaction is foimd not 

suppose that anything wrong is being to have been an ordinary sale, i.e. a 

done, or t>o give him notice that the salb to one desirous of either using 

(tispositlou is one whiob the mercantile the goods or disposing of them to 

agent had no authority to make. — advantage, can of ttselfnaTe a hearing 

Aomk Sterl Goods Co. of Canada, only on the question of good faith. 

Ltd. r. Wajlsh Conbtbdction Co., & proof of the dishonesty of the agent 

Ltd., [19221 1 W. W. R. 389; 03 isnot aufOoient; itmust be shownthat 

B* L- H. 529 ; 30 B. C. R. 539.— deft, acted In bad faith, & the evl- 

OAN. donee should be such as to prove to 
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the hilt the mala fides of the alleged 
sale, — Acme Steel Goods Co. op 
Canada, Ltd. v. Wajjsb Construc- 
tion Co., Ltd., [19221 1 W. W. R. 689 ; 
63 D. L. R. 529 ; 30 B. C. R. 539.— 
CAN. ^ 

PART V. SECT. 3, SUB-SECT, 11. 

673 i. Agent — Authority to buy at 
discretion — Secret limitations. 1— If a 
person desiring to buy grain arms his 
agent with contract forme for the. 
purpose Sc sends him out to have these 
forms executed by vendors & with 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts are not to come into effect 
until his principal Las approved of the 
samples, this is a holding out that the 
agent has authority to make the con* 



Vd. L—Agency. Cases 582-711, 


582. Add, AnnoUUion : — Refd« Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K, B. 78. 

686. Add. Annoiaiion : — to (1) Refd. Clayton- 
Greene v. De Oourville (1920), 36 T. L. R. 790. 

689a. Caretaker.] — Forder (J. C.) & Son, Ltd. 
V. Hartington (1929), 73 Sol. Jo. 850. 

690. Add. Annotation : — Reid. Coldingham Parish 
Council V. Smith, [1918] 2 K. B. 90. 

691. Add. Annoiaiion : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

605. Add. Annotation : — Refd. Miss G’ray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
Sd deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held : where two people agreed that one 
should illegally & improperly occupy a 
position winch could oifiy be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; <& as between liim- 
self & pltfs., deft, was not estopped from 
setting up the true state of affairs, because. 


whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — MacFisheries, Ltd. 
V, Harrison (1924), 93 L. J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 154 ; 40 T. L. R. 709 ; 
69 Sol. Jo. 89. 

627. Add. Annoiaiion : — Refd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 

645a. .] — Beale v. Mouls (1847), 10 Q. B. 

976 ; 6 Ry. & Can. Gas. 106 ; 16 L. J. Q. B. 
410; llJur. 846; 116 B. R. 370. 

Annotation : — Refd. Newton v. Boloher (1848), 6 Ry. & Can. 

Cas. 38. 

646. Add. Ciiaiion : — sub nom. Re Wolverhamp- 
ton, Chester & Birkenhead Junction Ry. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annoiaiion : — Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co.. Ex p* 
Roberts (1850), 2 H. & Tw. 392. 

656. After this case insert “ See, also, Companies, 
Vol. IX., p. 53, Nos. 110 ct seq.*' 

664. After this case insert “ Sec, also, Companies, 
Vol. IX., pp. 44, 53, Nos. 01-03, 110.” 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the olficers’ 
mess of a brigade of wliich deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King’s Regula- 
tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary : 
— Held : tlio Regulations did not create any 
liability between the commanding officer & 
tradesmen, & os deft, neither gave nor 
authorised the orders, & pltf. did not give 
deft, credit, the action failed. — Lascelles v. 
Rathbun (1919), 35 T. L. R. 347 ; 03 Sol. 
Jo. 410, C. A. 

riOa. S.P. Bonham v. Maycock (1928), 138 L. T. 
736 ; 44 T. L. li. 387 ; 72 Sol. Jo. 254. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 


tracts, & the principal is bound 
thereby though no such stipulation Is 
made therein & no samples approved 
by the principal. If the vendors have 
no notice of such limitation of the 
agent '8 authority. — Reed & Keast 
e. McKenzie Co., Ltd., [1921] 3 
W. W. R. 72.—UAN. 

la. Manager of branch office — JiUho- 
rity 08 such.] — When a oo. so conducts 
its business that a person who soils & 
delivers goods to a branch office thereof 
on an order received from such office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the 00 . wUl not be permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods. — Farm 
I^ODUOTS, Ltd. t;. Macleod Flouring 
Mills, Ltd.. [1918] 3 W. W. R. 1036 ; 
14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
GAN. 

PART V. SECT. 8, SUB-SECT. 12.— A. 

tb. Member of syndicate acting for syn- 
dicate.h—Pltt. sought to recover from 
dofts., members of a syndicate formed 
for the purpose of exploring & testing 
certain mining properties, the price 
of goods supmied upon the order at 
one of the defte., 0., Sc upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a ^ndioate or was acting 
for others: — a eld: defts. other than 


C. wore not liable to pltf. — M cLaugh- 
lin V. Gentles (1920), 40 O. L. H. 
477 ; 51 D. L. R. 383; 17 O. W. N. 
245.-~ CAN, 


PART V. SECT. 3, SUB-SECT. 12.— 
B. (0). 

sc. Committee of unincorporated 
association — Employment by.] — Held: 
the committee were under no personal 
liability to the employee for his salary. 
— Graham v. Carpenter (1926), 28 
W. A. L. R. 60.— A US. 


PART V. SECT. 8, SUB-SECT. 13.— A. 

•d. Agent — Holding out. ] — If a debtor 
gives money to another to pay to his. 
the debtor's, creditor, but the third 
party falls to pay the same over, the 
debtor is liable for the amount, unless 
the third party was the orodltor’s 
agent. The onus is on the debtor to 
prove either that there was an express 
agency, or to shew, by the acts of the 
creditor, that these were sufficient 
to establish agency ^ holding out or 
estoppel. — CAim v. B*by & McCune, 
[19243 4 D. L. R. 735.— CAN. 

711 e. Right to receirc 

deposit.] — An agent for sale has no 
implied authority as such to receive 
a deposit. — Pkabson v. Wilson (1917), 
Q. W. N. 49 ; 11 Q. J. P. 105.— AUi 
711 Yi. Pltf. made 
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an offer to D., as agent for h., to pur- 
chase land of L. for 15, 000, & with 
the offer paid $200 to I), as a deposit. 
In an acUon for return of the 1200, 
tho offfir not having been ncceptod, 
the trial Judge found that L. when 
approached by pltf. sent him to D. 
& told him to make an offer through 
1). ; that D. procured from pltf. a 
written offer to purchase at $5,000, 
paying part only In cash, & that offer 
was refused by L. ; that D. obtained 
from pltf. a second offer to pay all 
cash, & this L. also refused : — Held : 
D. had authority to receive an offer, 
&, as the making of a deposit was a 
part of that offer, D. was not going 
beyond his authority in rocelvlng it. — 
Silverman v. Lkoree (1919), 45 
O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 

■e. Person obtaining possession of bill 
of lading — Intervenlion between shipper 
consignee.] — Mere possession of a 
bill of lading in tho hands of a person 
who has intervened between the 
original shipper & the ooiiflignee & is 
in no way identified^ with the trans 
action except by possosslon of the 
document, does not give him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
Stewart v. Richardson Sons Sc Co., 
Ltd.. [19201 3 W. W. R. 134 ; 53 
D. L. R 625 ; 30 Man. L. R. 481.— 
CAN. 
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712. Add, Annotation : — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add, Annotation : — Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .] — Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — Butwick 

V, Grant, [1924] 2 K. B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476, D. 0. 

718. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

738, Add, Annotation : — Retd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

740. Add, Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add, Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

744. Add, Annotations Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

747a. Authority to receive cash for goods — 

Notice to purchaser to draw cheques to seller’s 
order]. — Pltfs., who were coal factors, engaged 

W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.* order, <&; 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or o^'der. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied. 
& defts. had paid W. by cheques payable 
to his order, «fc the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 

PART V. SECT. 3, SUB-SECT, 13.— B. 

746 i. Agent. ] — An agout authorised 
to reocivo money for his principal 
may not rooCivo anytlilng but money ; 
but, if he rooeives a cheque on a bank, 

& the amount of the cheque is paid 
to the agent before Ids authority is 
revoked, that is a good payment to 
his principal. — Dklory v. Guyett 
(1920), 47 O. L. U. 137 ; 62 D. L. R. 

600 17 O. VV. N. 474.— CAN. 

746 li. .1 — If one is authorised 

to BoU anything for another, the 
presumption Is that he is to sell for 
cash, unless there is something to show 
to the contrary. — Watson v. Cadillac 
Motor Salks Co., Ltd., [1920] 3 
W. W. R. 107.— CAN. 

»f. AuthorUv to collect debts — 

Cashing cheques received. ] — A clerk 
employed In the business of the 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
due from grain dealers for freight 
charges, etc., & on presentation of 
bills of lading Sc paginout of charges 
to hand out warehouse receipts, & 
deposit all money collectod to the 
credit of the Reoelvor-Gonoral in a 
designated bank & at certain intervals 
to remit by draft to the head oflaoe 
of the business, Sc which cliargos wore 
almost always paid to him bv accepted 
cheque, although tliey might have 
been received la cash If so tendered : — 

Held : to have no authority to cash 
any cheques paid to him or any 
ostonalble authority Justifying any 
bank givli^ him the cash for any such 
cheque. — R. v. Royal Bank op 
Canada, [19201 1 W. W. R. 198 ; 

60 D. L. R. 293 ; 30 Man. L. R. 104.— 

OAN. 


all cheques must be made payable to 
pltfs.* order. — Bradford & Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. R. 272. 

750. Add. Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

751. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

752. Add. Annotations : — As to (3) Refd. Robinson 
V. Marsh, [1921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

754. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

768. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

769. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

770a. .] — (tokal (hiAND-jAGAN Nath 

(Firm) v. Nand Kam Das-Atma Ham (Firm), 
[19381 4 All F. K. 107 ; 55 T. L. K. 15 ; 82 
Sol. Jo. 888, 1*. C. 

773. Add, Annotation: — As to (1) Refd. Bradford 
V, Price (1923), 92 L. J. K. B. 871. 

778. Add, Annotaiion : — As to (2) Refd. Bradford 
V, Price (1923), 92 L. J. K. B. 871. 

781. Add, Annotations : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick p. Grant, 
[1921] 2 K. B. 483. 

786. Add, Annotation : — Refd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 

798. Add, Annotations : — Consd. Cheshire v» 

Vaughan, [1920] 3 K. B. 240 ; Maskell v. 
Hill, [1921] 3 K. B. 157. 

809. Annotations: — For “For full anns., Land- 

lord & Tenant,” read “For full anns., see 
Sale of Land.” 

Add, Annotaiion : — As to (3) Refd. Chilling- 
worth V. Esche (1923), 92 L. J. Ch. 461. 

810. Annotatiohs : — For full anns., see S. C. No. 
1192, post, 

809 iia. Doft. 

wired to S., a laud agent : “ Bed-rock, 
£13,250 net, £400 down, stock & 
furniture at valuation.” S. replied, 
“ Your wire says £400 down ; suppv.'se 
you mean £4,000, wire us giving 
authority to sell if we can get your net 
price.” Deft, then wired, ” Four 
thousand down. Soli if you can get 
my net price.” S. replied, ” Have sold 
In acrordanoe with your wire, freehold 
for £13,750, stock Sc furniture at 
valuation, showing you £13,250 net, 
£4,000 to be paid down, balance to 
be arranged on mtge. by you. Pos- 
session as soon as license granted, not 
later thanAug. 20, £500 deposit paid ” : 
— Held: S. had no authority to sell 
on the terms on which he did sell. — 
Prinole V . McKay, [1U22] N. Z. L R. 
818.— N.Z. 

815 ilia. .1— 

Gearhart v. Quaker Oats Co. (1918), 
42 D. L. II. 791.— CAN. 

815 iii b. .] — 

A land agent, whom pltf. had informed 
of Ilia willingness to sell a property 
for £900, obtained an offer of £825 
& telegraphed It to pltf., but through 
a mistake in transmi^ion the message 
as delivered to pltf. mentioned £925 
as the amount of offer. Pltf. tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft, for £825, Sc let 
him into possession. On the tender 
of the formal contract to pltf. for 
e.xeoution a month later he learned 
about the mistake in the telegram for 
the first time Sc refused to complete : — 
Held : the speolflo authority ori^ally 
given to the agent did not authorise 


PART V. SECT. 8, SUB-SECT. 16. 

804 i. Agent — Implied authority from 
circumstances — Husband authorised to 
purchase stock for wife.] — The fact that 
a husband was authorised to act, & 
has acted, as his wife’s agent In the 
purchase of stock through brokers does 
uot in itself Justify the brokers lu 
assuming that ho is Ixer agent to direct 
a sale of it ; Sc even assnralug that < 
rules of tho stock exchange subject 
to which the order to purchase was 
placed confer on tho husband authority 
to direct such sale, the brokers’ 
responsibility to the wife for tho pro- 
ooods of the sale is not dtscluirged by 
payment to the husband unless they 
show that he had authority, either 
express or implied, to receive 
the rnouey. — Aikman v. Burdick 
Brothers, [19231 4 D. L, R. 852 ; 3 
,W. W. R. 785 ; varying, [1923] 1 
D. L. R. 1105 ; 31 B. C. R. 478.— CAN. 

808 V. Break in market.] — 

Instructions by an owner of wheat to 
his agent to ” sell ” without more 
means ” sell as soon as possible,” unless 
there is something In tho circumstances 
or the custom of a particular trade 
kuovvu to both parties to give the words 
a different moaning. Where instruc- 
tions to sell, without stipulatiug any 
price, were given after the close of the 
market on May 3 : — Held : tho agent 
was Justified in soiling without further 
Instruotlons at the opening of tho 
market on May 4, though the market 
had broken by reason of tho Grain 
Exchange ha\dng withdrawn option 
trading Sc tho possibility of the Govt, 
fixing Che price. — Gearbart v. Quaker 
Oats Co., [1919] 3 W. W. R. 888.— 
OAN. 
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828. Add, Annotations : — Consd. Tsang Chuen v, 
Li Po Kwai, [1032] A. C. 715 ; Abigail v, 
Lapin, [1934] A. O. 491. 

824. Add. Annotation : — Refd. Mercantile Bank (►£ 
India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

828. Add. Annotations : — As to (1 ) Distd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Generally, 
Refd. Jones v. Waring & Gillow, [1926] A. O. 
670 ; Mercantile Bank of India, Ltd. r. 
Central Bank of India, Ud., [1938] A. C. 
287. 

829. Add. Annotation : — Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

833. Add. Annotations : — Consd. Keen v. Hear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

834. Add. Annoiaiioyi : — As /o (1) Consd. Keen v. 
Hear, [1920] 2 Ch. 574. 

834a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the ag ^nt to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign.-— L ewcock v. Bromi^ey (1920), 127 
L. T. 116 ; 37 T. L. R. 48 ; 65 Sol. Jo. 75. 

834b. .] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructioUiV ii,volvo 
authority to make a binding contract ^ to 
sign an agreement. 

But the authority is limited to signing an | 


open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal. — K een 
V. Hear, [1920] 2 Ch. 574 ; 89 L. J. Ch. 513 ; 
124 L. T. 19. 

836. Add. Annotations : — Consd. Keen v. Mear, 
[1920] 2 Oh. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

836a. .] — Keen v. Mear, No. 834b, ante. 

836b. Authority alleged to be limited to 

state price.] — Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft, for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offei'ed 
for sale by auction by order of the mtgeos. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 
On Jan. 27, pltfs. offered £100. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with n. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your oiler to £450.” Pltfs., 
on Feb. 14, wrote to II. & R. referring to 
the letter of Feb. 10, & stating ” we are 
prepared to accept your oiler of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. & R. wrote informing the first 


the sale of pltf.'s property for less than 
£900, & no land a«:eut as such is held 
out 08 having a general authority on 
behalf of his client to sell on any terms 
or at any price. — Shortal v. 
'Buchanan, [1920] N. Z. L. R. 103. — 
N.Z. 

816 V. .]— Pltfs., on 

Incorporated co., owning lots of land, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any repi*eHentution as to 
pltfs.* properties other than those con- 
tained in their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots according 
to pltfs.* price-list. Pltfs. employed 
G. to sell their lots. G., in Mar. 1914, 
telephoned to deft, from pltfs.’ office 
& Induced deft, to buy two of the lots, 
upon the express agreement that 
pltfs. would re.soll the lots not later 
than Aug. 1914, at a profit of 3100 on 
each lot ; G. Informed deft, that he 
was authorised by C. to make this 
arrangement. O. was present when 
G. was telephoning, & heard what G. 
said ; C. told G. that he should not 
have said that pltfs. would resell 
the lots ; but, according to the testi- 
mony of G., C. himself was not colled 
as a witness, C. ratified the repre- 
sentation made in his name &, ostensibly 
by his authority : — Held : C., as 

general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft., 
who relied ai>on his being the general 
manager. — C anadian General Sk- 
ouRiTiES Co., Ltd. r. Georoe (1918), 


42 O. L. R. 5G0 ; 13 O. W. N. 35.5 ; 14 
O. W. N. 71 ; 43 D. L. R. 20.— CAN. ' 

817 ii. Implied aiUhority .] — 

A broker who had purchased coni on 
margin for a customer : — field : justi- 
fied iu selling on the customer falling 
to forward margin money when a 
slump occurred In the market-price, 
a general condition of the broker 
transacting such business being that he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a “ room trader *' & dealer on a 
larger scale iu the broker’s office. — 
Maloofv. Bickell. 11920] 1 W. W. R. 
407 ; 50 D. L. R. 590 ; 17 O. W. N. 
294 ; 59 S. C. R. 429.— CAN. 

817 ill. Aulhority to find vur- 

cheuier .] — On Jan. 20, 1920, deft, 

handed to his brokers a letter In these 
terms : “ I authorise you to procure 
a buyer of the above premises for 
Rs. 45,000 & on /our sending same, 
I shall pay you as remuneration at 
1 per cent, on the purchase-money. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not.*' The offer contained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. : — Held : the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell deft. *8 property or an offer on 
the part of the vendor to sell the 

f iromlses to whoever might be brought 
n touch with the vendor by the 


brokers. — B urn a Chandka Du'jt v. 
Indka Chandra Roy (1921), I. L. R. 
49 Calc. 389.— IND. 

821 1. Oeneral authority-^Sede 

in <nvn name.] — Held: position of 
nltfs. being that of brokers, In Helling 
in their own name they acted beyond 
the scope of their authority. — I*ater- 
HON V. McCallum, [1921 j N. Z. L. R. 
809.— N.Z. 

833xiiia. Jnsirurtions to pro- 

(rare purchaser at specified S'um.y—ln 
negotiations for the sale of property 
a notification by a principal to his 
agent that ho will accept a pur- 
chaser at a sped lied sum will not 
authorise the agent to conclude a 
contract. — C arney e. Fair (1920), 
54 1. L. T. 61.— IR. 

■k. Solicitor — Authority to receive 
tenders — Tenders to be sent either to agent 
or principal. ] — Exors. gave instruotlonH 
to Bolrs. to advertise for tondors for a 
property & they told the solrs. to 
insert in the advertisement a notice to 
the effect that tenders might bo sent 
either to the solrs. or to cither of the 
exors, ; this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by thorn to the exors. & they 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his co-oxor. or the solrs. about It. 
The solrs., having hoard no wore from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tender : — Held : the 
solrs. had no authority to give notice 
to the person making the first offer 
that his tender was accepted. — Deans 
V. Orr (1922), 63 D. L. R. 720.— CAN 
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deft, that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agreed to buy. The second 
deft, was prepared to purchase the property 
from the mtgees. at a price more than £450 : — 
Held : the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it. — ^A llen 
&, Co., Ltd. v. Whiteman (19203, 89 L. J. Oh. 
634 ; 123 L. T. 773 ; 64 Sol. Jo. 727. 

837. Add, Anixoiation : — Reid. Banque Beige Poiu* 
L’Etranger v, Hambrouck (1920), 37 T. L. R. 


888a. .] — The mere relation of principal 

& factor confers, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of bis discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them.—^MAJiT v, Sandars 
(1846), 3 0. B. 380 ; 16 L. J. 0. P. 39 ; 7 
L. T. O. S. 339 ; 10 Jur. 841 ; 136 E. R. 152. 


Annoiationa : — Refd. Campanari v. Woodbum (1854), 16 
O. B. 400 ; Slebel v. Springfield (1863), 3 New Hop. 36; 
Donald v. Suckling (1860), L. R. 1 Q. B. 585. 


840. For ^existing citations read “ (1848), 6 C. B. 
895 ; 17 1.. J. 0. P. 258 ; 11 L. T. O. S. 178; 
12 Jur. 751 ; 136 E. E. 1132.** 


846a. Authority to discount bill.] — If an 

agent employed by the indorsees of a bih to 
get it discounted warrant it to be a good one, 
'his employers are bound by his act, &; are 
liable to refund if the bill b r* afterwards dis- 


honoured by the acceptor. — Penn v. Harri- 
son (1791), 4 Term Rep. 177 ; 100 E. R. 959. 
Annotai'Uma Refd. Fydoll v. Clark (1796), 1 Eap. 447 ; 
Lyou V. Mells (1804), 1 Smith. K. B. 478 : Re Aoramau, 
Ex p. Bushell (1844), 3 Mont. D. & Do 6. 616 ; Royal 
Albert Hall Oorpn. v. Wlnchelsea (1891), 7 T. L. R. 302. 

860. Add, Annotation : — Refd. Collins v. Hopkinsi 
[1923] 2 K. B, 617. 

860. Add, Annotation ;-r~Refd. Collins v, Hopkins, 
[1923] 2 K. B. 617, 


872. Add. Citations :—affd,, [1918] A. C. 626 ; 87 
L. J. K. B. 1158 ; 119 L. T. 446 ; 34 T. L. R. 
*518 ; 62 Sol. Jo. 665, H. L. 

Add, Annotations : — Refd. Mechanical & 
General Inventions Co. v, Austin & Austin 
Motor Co., [1935] A. C. 346 ; Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. 
Cas. 247. 


S83a. Salesman — Authority to cancel sale.] — 

Leckenby V. WOLMAN, No. 308a, ante. 


8858. Grant of sole selling agency — Power of 
grantee to extend privilege — Extension to 
company controlled by agent.] — The firm 
of R. & Co., one of applts., were the sole 
agents in the Island of Mauritius of the F. 
Co. of Canada for the sale of F. motor cars 
& P. spare parts. With the concurrence of 
said F. co. R. Co. entered into an identical 
agreement with each of three garages under 
which said gfiu*ages were pven the exclusive 
right to sell P. spare parts in the Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same privileges to 
two other garages to be chosen by R. & Co. 
One of said three garage cos., a co. of which 
the three partners of R. & Co. were directors, 
went into voluntary liquidation ; &, at the 
instance of R. & Co., a new co., to wit, resp., 
was formed, independent entirely of R. & Co. 
The new co. took over the stock-in-trade of 
the co. in liquidation & its sub-agency 
business in F. spare parts. Later, R. & Co. 
formed another co., the F. Service Station 
Co., Ltd., one of applts., & conceded to 
it the privilege of selling F. spare parts 
within the Island. In the shares of this new 
CO., the then four members of R. & Co., took 

* & retained a controlling interest, the remain- 

ing shares being held by their relatives or 
employees. To this co. the firm of R. Co. 
gave the right, in effect, to be & represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of P. parts 
but also for P. cars : — Held : R. & Co. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
privileges of the agreement might be ex- 
tended, &, consequently, what the firm could 
not do itself it could not do through a co. 
controlled by it, & the course adopted by 
the firm in forming applt. co. was not less 
damaging to the three other garages than 
would have been the similar activities of the 
firm itself. An injunction was granted to the 
resp. restraining E. & Co. from conceding 
to the p. Service Station Co., Ltd., the 
privilege of selling F. spare parts within the * 
Island. — Auto Car <fe Sport Equipment Co., 
Ltd. V, Ford Service Station Co., Ltd., 
[1931] 3 W. W. R. 363, P. C. 

897. For “ For fuU anns., see Estoppel,’* read 
“ For full anns,, see Deeds, Vol. XVI L, 
p. 216, No. 285.” 


PART V. SECT. 3, SUB-SECT. 16. 

a. Transpose Hues 6 & 6 of this 
,'ara47rapb. 

PART V. SECT. 8, SUB-SECT. 17. 

•1. Agent forbidding purchaser to use 
machinery only partly paid for-Aulho- 
rUv as iriic/i.}— Where a letter, sent to 
a buyer of a farm machine under a 
conditional sale contract before he 
Is In default, forbidding him, under a 
threat of serious consoqueuoes. to use 
the maohino, is written by an agent 
of the seller, with authority to aril & 
collect the purchase -money Sc make 
settlements thsreforf as an asaertion 


of a right which la to continue until 
the buyer makes a settlement, It will 
be hold to be written within the ap- 
parent aoope of such agent’s authority. 
— Robert Bell Et^ginb & Thresher 
Co. W. F 4 RQUHAR 80 N, [19181 1 W. W. R. 
924 ; 1 1 Saak L. R. 81 ; 39 D. L. R. 626, 
—CAN. 

tm. Real estate agent — Authority to 
describe property .} — A real estate agent 
employed to find a purchaser has 
implied authority to describe to an 
Intending purchaser the property 
ottered for srie Sc to state any facts or 
circumstances which may affect its 
value. — Hdog v. Low (Sask.), [19281 
4 D. L. R. 815 ; [1928] 2 W. W. R. 


710 ; on appeal, [1929] 3 D. L. R. 726 : 
2 W. VV. R. 55 ; 23 S. L. R. 592.— CAN. 

an. Manager of farm — AulhorUy to 
engage labour — cC* sell produce. J — A 
manager of a form or estate may 
engage labour Jbo do the necessary 
work thereon, or he may sell the pro- 
duce, & then the owner will be bound 
by the representations made by the 
manager as to such produce. — R avkne 
PLANTATIOXg, LTD. V. ESTaI^ ABREY, 
[1928] App. D. 143.— S. AF. 

«p. Authority to invest funds— Funds 
used in own business.] — M. P. M, 
Muruoappa Chktti V. Madras 
Official Assiontek (1937), 81 Sol. Jo. 
785. P. a— IND. 
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Part yi.— Delegation. 


906. Add. Annoiaiiom : — Apld. Tarn v Scanlan» 
Neilsen, Andersen v. Collins, Muller (London) 

V. Lethem, Muller v. I. R. Comrs. (1927), 44 
T, I . R. 63. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 666. 

918. Add. Annotation : — Refd. Strathlome S.S. Co. 
V. Andrew Weir & Co. (1934), 40 Com. Cas. 168. 

922. Add. Annotations ;—Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
V. Lethem, MuUer v. I. R. Comrs. (1927), 44 
T. It. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 666. 

926. Add. Annotatidns : — Refd. Pr^erv. Blatspiel. 
Stamp & Heacock, [1924] 1 K. B. 566 ; Tarn 
V. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

941. Add. Annotation: — As to (1) Refd. Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
666 . 

942. Add. Annotation : — Refd. Prager v, Blatspiel, 
Stamp & Heac(>ck, [1924] 1 K. B. 560. 

944. Add. Annotations : — Refd. Prager v. Blatspiel, 
Stamp V. Heacock, [1924] 1 K. B. 566; Tarn 
V. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

945a. .] — Pltfs., who were financially in- 

terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 
ployed sub-agents to collect the proceeds. 
Pltfs. wrote to defts. : “ We beg to f ‘mJ you 
lierewith the undermentioned bills for col- 
lection, subject to the deduction of Cv>m- 
mission & expenses & to the condition | 
mentioned.” That condition was : ” Col- i 
lections are imdertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.” In the margin of the 
document under the heading ” Instructions ” 
was the following : ” Documents to be sur- 

rendered against payment : if goods are not 
taken up, please do your best on our behalf 
to warehouse & insure them against fire,” 


This document was received by the deft* 
bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pltfs. alleged that their loss was due to 
negligence on the part of the deft, bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft, bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents : — Held : although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
bo impliedly authorised to create privity of 
contract between the principal & the sub 
agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied & the 
claim against the sub-agents failed. — Calico 
Printers’ Assocn., I/td. v. Barclays Bank 
(1931), 145 L. T. 51 ; 36 Com. Cas. 197, C. A. 

955, Add. Annotations : — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 5L Generally, Refd. Muller 
(London) v, Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

957. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Assocn., lAd. v. Barclays Bank 
(1931), 146 L. T. 51. 

964. Add. Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

966. Add. Annotations : — Consd. Howard Iloulder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v. V’icary 
(1930), 47 T. L. R. 99. 

975. Add. Annotation Consd. Belvedere Pish 
Guano Co. v. Rainham C3iemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 


PART VI. SECT. 1. 

906 lii. .] — Grimater v. 

Merchants & Manufacturer^^ Fire 
Insurance Co., [1932] 2 1). L. R. 621 ; 
4 M. P. R. 582.— CAN. 

906 iv. J^Iother rnanaging 

daughter's property.] — Where a parson 
employs another relying upon his 
peoiili^ aptitude for the work entrusted 
CO him, it Is not competent for that 
person to delesrate the trust to another. 

Where the authority which a mother 
had to manage her daughter’s property 
involved a oertain trust or discretion 
for the exercise of which she was 
selected : — Held : she could not dele- 
gate that trust 8c appoint her husband 
to perform the duties of her agency. — 
Robinson v. Long, [1923] 3 D. L. R. 
918.— CAN. 

906 V. Manager of property.] — 

A lease is Invalid if It Is granted by a 
person as attorney for one who is a 
manager of the property leased,^ 8c 
who did not n^otiate or consider the 
lease or know oiit until after Its execu- 
tion. — BONKSBJI V. SlTANATH DAS 


(1921), 49 L. R. Ind. App. 46 ; I. L. R. 
49 Calc. 325.— IND. 

■ 0 . Agreement to assist ayent — 
Remuneration — Construction of con- 
tract.] — Deft., a real-esRite agent, with 
whom a printing 8c lithograpning busi- 
ness had been Listed for sale, asked 
pltf. who had practical knowledgt* of 
the latter class of business, U> assist 
him in finding a purchaser, & said to 
pltf. : “ If this deal comes oil we will 
split a nice piece of change ” : — Helrl : 
there was a contract nctween the 

E arties that the commission if earned 
y their Joint efforts would bo divided ; 
in the absence of any local or trade 
meaning to the contrary, the moaning 
of the words quoted was that the 
division would be an equal one ; 
therefore, pltf. liavlng rendered assist- 
ance In bringing about the sale which 
was made was entitled to judgment for 
half the commission. — James n. Ferris, 
[1932] 1 W. W. K. 260; 1 D. L. R. 
472 ; 44 B. C. R. 522.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 
943 lii. .] — If on agent for 
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sale of grain to whom the goods are 
consigned or delivered, consigns the 
same to a sub-ogont for sale, 8c the 
bill of lading & such other docuraonts 8c 
olrcumstaucos as there are support 
the Inference of the agent's rlgfit to 
deal with the goods, tlnen in tho absence 
of anything showing a contrary inten- 
tion tho sub-agont has only to account 
in respect of the proceeds to the first 
agent 8c not to the original principal. 
— Hincuclifpk V. Baird & Boti’erei.l, 
[1920] 3 W. W. R. 159 ; 63 D. L. R. 
461 ; 30 Man. L. R. 620.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 

964 V. Contract with sub- 

agent approved by principal.] — Where a 
CO. had ongagea an agent to sell Its 
shares, had intended him to employ 
sub-agents, & had approved of the 
contract made by the agent on its 
behalf with a sub-agent ; — Held : the 
CO. was liable to the sub-agent for 
commission due under his contract. — 
Bergman v. Canadian Farm Imp. Go., 
[19241 1 D. L. R. 350.— CAN. 



Cases 977- 1001a. 


English and Empike Digest Supplement. 


977. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 61. 

980a. .] — National Employers’ 


Mutual General Insurance Assocn., Ltd. 
V. Blphinstone, [1929] W. N. 135. 

981a. Failure to give proper instructions to 

sub-agent.] — Seller v. Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII. — Ratification. 


987. Add. Annotation : — Consd. Re Becket, Purnell 
V. Paine, [1918] 2 Ch. 72. 

989. Add. Annotation : — Refd. The Zigurds (No. 
4), 48 T. L. R. 503. 

989a. .] — Resps.* manager, without 

their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
“ not negotiable.” These drafts the mamiger 
paid to an account which he had with applts., 
they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts : — Held : the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
, made collection through a bank necessary. — 
Union Bank of Australia v. McClintock, 
[1922] 1 A. C. 240 ; 91 L. P. C. 108 ; 120 
L. T. 588, P. 0. 

Annotation : — Refd. Australian Bank of Oornmorcc v. Porol, 
11020] A. C. 737. 

Compare No. 338a, ante. 

994. Add. Annotation : — As to (3) & (4) Apprvd. 
Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 007. 

995. Add. Annotations : — Consd. Green woo(l v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 007; 
Algerneene Bankvei’eeniging v. Laiigton 
(1935), 40 Com. Cas. 217. Refd. Bow’s 
Emporium v. Brett (1927), 44 T. L. R. 194. 

995a. .] Pltf. had an account with deft. 

bank, & his wife forged his signature on 
cheques & thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pltf., on discovering the facts, did not at 
once inform the bank, but about nine montlis 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & tliat night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In. an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (6) that 
pltf. was estopped by liis silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own : — Held : ratifica- 


tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against the fprger, & 
therefore the action failed. — Greenwood v, 
Martins Bank, Ltd., [1933] A. C. 51 ; 101 
L. J. K. B. 023 ; 147 L. T. 441 ; 48 T. L. R. 
001 ; 70 Sol. Jo. 544 ; 38 Com. Cas. 54, H. L. 

Annotations: — Refd. Imperial Bank of Canada v. Begloy, 
flD.'IG] 2 All K. K. 3G7 ; OlMeial TniHtoo of Charity Lauds 
V. Ferriman Trust, Ltd., [1937] 3 All E. K. 85. 

998. Add. Annotations : — Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. 580 ; Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

1001a. Offer accepted by agent subject to ratifica- 
tion — Withdrawal before ratification.] — Pltf. 

was chairman of the board of management 
of a charity. Deft, wrote a letter to the 
board saying that he would sell certain 
property to the board for £0,500. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £0,500 was again mentioned, & deft, 
was told that all the members of the board 
present had resolved to buy the property, 
<fe that they could carry the necessary resolu- 
tion, & they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a properly 
constituted board. On the next day deft, 
wrote to the secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the charity, & that 
his own solr. would forward a form of con- 
tract ; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later ” to receive 
the report & recommendation of the deputa- 
tion.” On the day of that meeting deft, 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £0,500, & to 
instruct the solr. to the charity to require 
deft, to complete. In an action by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £6,500 : — Held : on the facts the members 
of the deputation did not warrant their 


PART VI. SECT. 4. 

976 vii. Funds received by sub- 

offeni.]— Every aarent who employs a 
Bub-ageut id liable to the prinoipal for 
money reoelved by the Bub -agent to the 

S rinoipars uae, & Is responsible to 
tic principal for the negligence & 


other broaches of duty of the sub-agent 
In tho course of his employment. — 
Hoolk V. Royai. Trust Co., [19311 
3 D. L. R. 42G.-~CAN. 

PART VII. SECT. 2. 

990 1 a. -In a contract 
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for sale of lapd, if the eeller fraudu- 
lently simulates his wife’s signature 
this vitiates the contract, & she cannot 
ratify her signature. — Beckman v. 
Wallace (1913), 13 D. L. R. 540.— 
CAN. 



authority to bind the board, & their accept- 
ance of deft/s offer was subject to ratifica- 
tion by the board ; (2) where an offer is 
accepted by an agent subject to ratification 
by the principal there is no contract or con- 
tractual relation until ratification, & at any 
time before ratification the offer may be 
withdrawn. — W atson v. Davies, [1931] 1 
Ch. 455 ; 100 L. J. Ch, 87 ; 144 L. T. 545. 

1005. Add, Annotation : — Retd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009. Add, Annotations : — Refd. Drughorn v. 
Rederiaktiebolaget Trans -Atlantic, [1919] 
A. C. 203 ; The Joannis Vatis (1921), 91 
L. J. P. 182 ; Underwood v. Bank of Uver- 
pool. Same v. Barclays Bank, [1924] 1 K. B. 
775 ; Robinson v. Midland Bank (1925), 41 
T. Ij, R. 402 ; Greenwood v, Martin’s Bank, 
Ltd., [1932] 1 K. B. 371. 

1013. Add. Annotation : — Refd. Ruby S.S. Corpn., 
Ltd. V, Commercial Union Assurance Co. 
(1933), 150 L. T. 38. 

1018. Add. Annoioiioyi : — Refd. Ruby S.S. Corpn., 
Ltd. V. Commercial Union Assurance Co. 
(1933), 150 L. T 38. 

1019. Add. Annotation : — Refd. Greenwood r. 
Martin’s Bank, I.td., [1932] 1 K. B. 371. 

1022. Add, Annotations : — Expld. & Distd. Watson 
V, Davies, [1931] 1 Ch. 455. Consd. Reynolds 
V, Atherton (1921), 125 L. T. 690. 

1026. Add, Annotation : — Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 

1027. Add. Aymoiation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1028. Add. Annotation : — Refd. Re Bobington’s 
Tenancy, Bebington v, Wildman, [1921' 1 
Ch. 559. 

1029. Add. Annotation : — Refd. He Bebington's 
Tenancy, Bebington v, Wildman, [1921] 1 
Ch. 559. 

1033. Add. Annotatioyi : — Refd. Bowyer, Pliilpott 
& Payne v. Mather, [I919J 1 K, B. 419. 


VoL L— Agency. Cases 1001a— 1088a. 

1033a. After issue of notice to abate — Before 

institution of prooeedingsj — By a bye-law 
of the city council of W., wlxich was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that ^ such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, &: Oct. 18, 
1917 — ^the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-cliairman, 
to defil with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution wtis reported to 
the council & approved by them on .July 
26, 1917. About tbn middle of Sept. 1917, 
the medical officer of health, being satisfied 
thatr a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), 8. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health comrnittee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. Tills action of the chairman was 
rexKirted to the public health committee at 
their first meeting after the summer vacation. 


PART VII. SECT. 3. 

1002 li. .] — Faiuiell & Sons v. 

PoupoRE Lttmhkr Co., [1935] 4 

D. L. R. 783.— CAN. 

lOOA V a. .] — H. was 

tenant to P. of lands held under a lease 
which expired on Sept. 29, 1880. P. 
brought an ejectment to recover 
possession of the lands, & for mesne 
rates, & after ho was in a position to 
mark judgment, an afirrocment was 
entered into In Nov. 1884. between 
H. ^ P., by which P. agreed to grant a 
lease to H. for 31 years from Sept. 29, 
1884, H. paving £860 on or before 
Dec. 15, as & for mesne nites up to 
that date, & for costs. & that H. should 
be at liberty to sell subject to the land - 
lord’s approval. H. not having paid 
such sum of £860, judgment for posses- 
sion was entered on Dec. 16. After 
the entry of the Judgment negotiations 
took place between P. & D. who had 
taken the lands temporarily for grazing 
from H. for a lease of the said lands to 
D., & on Jan. 2, 1885, D. paid P. 
£860, Sc the following day signed a 
proposal for a lease for 35 years from 
Sept. 29, 1884, at the yearly rent of 
£200. P. was only tenant for life of 
the lands, & could not take a fine, & 
there was no mention in the agreement 
with D. of the payment by him of the 
£860. On Jan. 6, 1885, the writ in the 
present action was issued by P. against 

J.8. 


H, claiming £1,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 29, 1880, & in the alternative 
£1,000 for use & occupation. H. by 
his defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the trial paid Otl. into 
ct. on the count in trespass. At the 
trial P.’s agent deposed that ho told 
D. that whoever gave him £800 would 
got the land. D., who was examined 
for H., deposed that be know £860 was 
claimed from H. for arrears of rent & 
costs, & that ho was willing to pay that 
sum on getting a gt)od lease. The 
q^uostion left to the Jury was " whether 
the £860 was paid by D. Sc received by 
P. as for the rent of the farm due by 
H.” They found that it was, Sc that 
the 6d. lodged In ot. was sufficient : — 
Held : there was evidence proper to he 
submitted to the Jury that the £860 
was paid by D, & received by H. as & 
for the arrears of rent Sc costs, & that 
it was competent for H. to adopt Sc 
claim the benefit of the payment as a 
defence to the present action. — 
Pcjkceij:. V. Hekderson (1885), L. R. 
16 Ir. 213, 466.— IR. 

1006 vb. .] — A contract 

made on behalf of a person, but with- 
out Ids authority, by a person who does 
not profess to bo acting for a principal 
cannot be ratified. — Reimer v. Rosen, 
[1918J 1 W. W. R. 425.— CAN. 

1006 V 0 . .] — A person does 
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not bocoiiit^ a principal b} any act of 
so-called ratification, unless at the time 
of the contract the so-callod agent was 
not acting for himself but was Inteuding 
to bind an ascertainable principal; 
even If It is intended that some un- 
named principal shall benefit, if the 
so-called agent puiports to be acting 
for himself Sc not for another, the 
rule applies. — McCallum v. Ooiioe 
(1918), 4 4 O. h. R. 497 ; 46 D. L. R. 
733 ; 15 O. W. N. 262.^AN. 

1006 vd. .]— Pltf. Sc F. 

were customers of defts.* bank Sc F. 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for $2,50() 
which was signed by F. Sc made pay- 
able to the order of pltf. on demand. 
Pltf. was induced to advance the 
12,500 before the undertaking by K.. 
written on the note, “ this note will 
bo paid when demanded,” but K. did 
not sign this statement as brunch 
manager. The bank received the 
money by pltf.'s cheque payable to 
order of F. Sc indorsed by hinj, which 
sum was then used to liquidate F.*s 
debt to the bank, Pltf. claimed that 
deft, bank had ratified 1 he acts of K. 
& were liable : — lltld : it was not the 
Intention of K. as shown by the evi- 
dence to act as agent of delta. In the 
transactions. — Brab«kth v. Royal 
Bank op Canada (1922), 67 D. L. R. 
740.— CAN. 


3 



Oases 1083a— 1104a. English and Empire 

on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pureuance of Public Health London 
Act, 1891 (c. 76), 8. 4 {l)\—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law 6c in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to <& approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, tlie serving of the notice of Bept. 25, 
1017, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917. — It. v, 

‘ Chapman, Ex p. Ahlidge, [1918] 2 K. B. 


Digest Supplement. 

298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 S. P. 229 : 16 L. G. B. 526, D. 0. 
AnnotcUion: — Bsfd. Bowyer, Philpott & Payne e. Mather, 
11919] 1 K. B. 419. 

1040. Add. Annotations : — Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924) 1 K. B. 566; 
Tarn r. Scanlan, Neilsen, Andersen v, Collins, 
Muller (liondon) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

1046. Add. Annotation : — Refd. Bumliam-on-Sea 
Urban District Council v. Channing, [1933] 
W. N. 61. 

1079. Add. Annotation: — As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman. 
[1921] 1 Ch. 559. 

1098. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 730. 

1102. Add. Annotations : — Consd. Re Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; 
Re Simms, Ex p. Trustee, [1934] Ch. 1. 

1104a. .] — If goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
* reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 


PART VII. SECT. 6. 

1037 vii. .] — In order that a 

porsou may be deemed to have ratified 
up act done without his authoilty, It is 
noocssary that at the time of the 
ratification ho should have full kiiow- 
ledgro of all the mAtorlal clrcunisl-ancep 
in which the act was done, unless lie 
intends to ratify the act k take the 
risk whatever the olrcumetanoes rua 5 ' 
have been. — W ueelekv. Hisey (1918). 
42 O. L. U. 054 ; 14 0, W. N. 150 ; 43 
D. L. U. OS.—CAN. 

1037 viii. .] — The agent of defts. 

hired pltfs., but exceeded his autborlty 
In regard to the terms of idre : — Held : 
dofts, were not estopped, by aooeptlng 
pltfs.* services, from disputing pltfs.’ 
claim for wages, defts. having repudi- 
ated tlie agent's authority as soon as 
the terms of the contract were brought 
to their attention, — R oy v. St. John 
Lumber Oo., Fisher e. St. John 
Lumber Co. (1919), 46 N. B. R. 120. — 
CAN. 

1037 ix, .] — The burden of prov- 

ing ratiUcation rests on tlie person 
alleging it, who must prove full 
knowledge of the fai’ta. — T hompson 
V. Lynne, [1U21] 2 W. W. R. 635; 
56 D L. H 729 ; 14 Sask. L. R. 282.— 
CAN. 

1037 X, .1 — A grain broker 

placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
which was lu the broker’s office k 
had been pointed out to the customer, 
k the oonilrmatlon remuluod there for 
a month. The broker know the cus- 
tomer’s street address. The oustomer 
had not InstiTiotcd the broker to make 
the pxu^3hase in question : — Held ; the 
confirmation did not affect the customer 
with notice of or liability for the trans- 
action. — ^MEiJiiNiUK V. Morrison & 
Kelly, Ltd., 11930] I W. W. R. 602 ; 
1 D. L. 11. 984.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

1044 vil. .] — In considering 

whether a person Is bound by the acts 
of an ostensible agent which are alleged 


to have been ratified, the distluotlon 
is to bo observed between a ratifica- 
tion to be implied from conduct 
sliowiug an Intention to ratify k an 
estoppel to deny ratification, the case, 
tliat is, whore, without a conscious 
intention to ratify, the so-called 
prlnoi])al is estopi'od from denying 
that IjIh conduct must be treated as a 
ratification.— MoKay v. Tudhope 
ANDEK fciON Co., Ltd., 11918} 3 W. W. R. 
994 ; 44 1). L. R. 100 ; 14 Alta. L. R. 
131.— CAN, 

1044 viii. .]- Ratification by a 

principal of the acts of an alleged agent 
must bo evidenced either oy clear 
adoptive acts or by acquiescence 
equivalent thereto, & the act or acts 
of adoption or acq^ulescenco must bo 
accompanied by fml knowledge of all 
the essential facta. — Thompson v. 
Lynne, [1921] 2 W. W. R. 635 ; 56 
D. L. U. 729 ; 14 Sask. L. R. 282.— CAN. 


1044 ix. .] — If an agent executes 

on behalf of a former principal a con- 
tract for the sale of laud, although his 
authority to execute such contracts 
has terminated, then if the purcliaser 
seeks to hold the principal liulilo there- 
under he must show that tho principal 
has placed himself hy some act or 
omission of his own in a position which 
compels him to accept the contract k 
carry out its terms ; k this • Is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by cUtmm- 
atancea of publicity which reached him 
k upon which he acted. — Zerbbbhcy 
V. Powell, [1921] 8 W. W. R. 628.— 
CAN. 


1044 X. .] — Abbott v. McDou- 

QALL & OOWANS (Man.), [19281 1 
D. L. R. 295 ; [192718 W. W. R. 816.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

1086 i. Purchase — AccejAcuice o/ 
Qoods dottffW.J— Where an agent, autho- 
rised to buy gobds of a certain kind, 
buys goods of a different kind, if the 
principal for whom they are bought, 
though repudiating the oontraot k 
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returning most of the goods, keeps 
part of thorn, he thereby does an act 
ID relation to the goods which is 
inconsistent with tho ownership of the 
seller, & so accepts them, & in so doing 
ratifies tho purchase. — B ontex Im- 
poRTiNti (;o. a. Panar (1922), 63 
1). L. K. 200 ; [1922] 1 W. W. R. 128. 
—CAN. 

1100 iv. Paid by cheque 

of unauthorised agent.] — S. took part in 
the negotiations for the sale of an engine 
by applt. to rosp., but was notapplt.’s 
agent either to effect the sale or to 
collect tho purchase -money. After 
the sale resp. paid the money to S., 
thinking that he was applt. ’s agent, 
& a few days later S. told applt. that 
ho had received the money but could 
not pay ft over then, & offered to pay 
iutei*est on it, to which applt. agreed. 
After several applications from applt. 
S', handed him a cheque for tho balance 
shown to be due in an accompanying 
statement, in which S. debited himself 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
k paid it Into his account, but it was 
dishonoured k he then sued reap, for 
the purchase-money : — Held: applt. *0 
acooptanoe of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’s unauthorised act in receiving 
the money. — M cEwan r. Johnstone, 
[1918] N. Z. L II. 49.— N.Z. 

so. Demand for payment ever 

of deposii. ] — Whore on agent had no 
authority to sell on the tenns on which 
he did sell : — Held : a letter of the 
principal, demanding p^yfnent of the 
money received by the agent as a 
deposit, did not ratify the action of 
the agent in selllag. — P ringle v. 
M'Kay, [19221 N. zTL. R. 818.— N.Z. 

1104111 a. Where a 

prluolpal, knowing the full circum- 
stances of tho signing of an agree- 
ment for gale k purchase of land by an 
agent on his behalf, docs not notify 
the purohaser of his repudiation for 
nearly three years he is estopped by 
his acts k oonduot from objecting to 
the agreement. — Wser «. Dillican, 
(19211 N. Z. L. R. 617.— N.Z. 
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this purpose. — ^Hodgson v. Davies (1810), 2 
Camp. 680 ; 170 B. R. 1241, N. P. 

Annotations : — ^Reld. Maxwell r. Deare (1854), 23 L. T. O. S. 
1 ; Humfrey v. Dale (1857), 7 E* & B. 266. 

1105. Add. Annotation : — ^Retd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 

1109. Add. Annotation : — As o (2) Reid. Koenigs* 
blatt V. Sweet, [1023] 2 Oh. 314. 

1128. Add. Annotation ^onsd. Trollope (Geo.) 
& Sons V. Martyn Bros., [1934] 2 K. B. 436. 

1128. Add. Annotation : — Reid. Koeuigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1129. Add. Annotation : — Reid. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402. 


1188. Add. Annotaiion : — Aa to (2) Reid. Com- 
mercial & Estates Oo. ol Egypt v. Board ol 
Trade, [1926} 1 K. B. 271. 

1145. Add. Annotation : — Reid. Consol idiited En- 
tertainment, Ltd. V. Taylor, [1937] 4 All 
E. R. 432. 

1146. Add. Annotation : — Expld. & Dlstd. Watson 
V. Davies, [1931] 1 Oh. 466. 

1153. Add. Annotation : — Reid. Koenigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1160. Add. Annotation: — As to (1) Reid. The 
.Toannis Vatls (1921), 91 L. .T. P. 182. 


Part VIII. — Relations between Principal and Agent. 


1176. Add. Annotaiion : — Reid. Cheshire v. 

Vaughan, [1920] 3 K. B. 240. 

1176. A dd. Annoiaiiona : — Reid. Cheshire v. 

Vaughan, [1920] 3 K. B. 240 ; Maskell v. 
HiU, [1921] 3 K. B. 157. 

1192. Add. Annotation : — Aa to (3) Refd. Jarvis v. 
Moy, Davies, Smith, Vandervell & Co., [1936] 
1 K. B. 399. 

1196. Add. Annotation : — Reid. Re City Equitable 
Fire Insce., [1926] Oh. 407. 

1206. Add. Annotations : — Consd. Gould v. &. E. 
& 0. Ry., [1920] 2 K. B. 186. Apld. Finn y. 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T, 213; Westminster Bank v. Hilton 
(1926), 136 L. T. 315. Consd. Calico l^rinters* 
Assocn., Ltd. v. Barclays Bank (1930;, 3 45 
L. T. 51. Reid. Weigall v. Runciman (1916), 
85 L. J. K. B. 1187 ; Weiss, BiheUer & 
Brooks V. Farmer, [1923] 1 K. B. 226 ; 


Portofino Tank Steamer Owners v. Berlin 
Derunaptha (1934), 39 Com. Cas. 330 ; 
Strathlorne S.S. Oo. v. Andrew Weir Sc Co. 
(1934), 40 Com. Cas. 168. 

1208. Add. Ciiaiion 13 Asp. M. L. C. 463. 

1208a. .]— Vale (J.) & Co. v. Van 

Oppen & Co., Ltd. (3 92] ), 37 T. L. R. 367. 
1211. Add. Annoiaiiona : — Apld. Weigall v, Runci- 
man (1916), 13 Asp. M. L. 0. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1921), 131 L.T.213. 

1218. Add. Annotation : — Retd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

1281. Add. Annotation : — Refd. Valle Bros. v. 
Hobson, Ltd. (1933), 149 L. T. 283. 

1238a. Duties of sole agent.] -I^ltf. co., wlio had 
the solo export agency for a certain brand of 
whisky in Australasia, made a contract with 


Bk. Acknowledcrment of order.] — An 
acknowledfirment of an order gdven to 
an agent who is acting In excess of his 
authority is not ratification. — McIsaao 
V. Fraser Machine & Motor Co,, 
Ltd. (1910), 44 N. S. R. 290.— CAN. 

PART Vn. SECT. 6. SUB-SECT. 8. 

1127 i. On person alleging ratifica- 
tion.] — The burden of proving ratifica- 
tion rests on the person alleging It, 
who must prove full knowledge of the 
facte. — Thompson v. Lynne, [1921] 
2 W. W. R. 635 ; 56 D. L. R. 729 ; 
14 Sask. L. R. 282.--CAN. 

PART VII. SECT. 7, SUB-SECT. 1. 

1182111. .] — An act done by a 

person on behalf of another person, 
but without that other person's autho- 
rity or knowledge, Sc eubsequentJy 
ratified by that other creates the 
relationship of principal Sc agent 
between the parties In respect of that 
act. — G reat West Farms, Ltd. v. 
HansRkbqeb, [1924] 1 D. L. R. 185.— 
CAN. 

PART VJI. SECT. 7, SUB-SECT. 2. 

Bt. Trading goods — Agent for sale .] — 
If an agent for sale of goods trades 
them for other goods & the princi- 
pal ratifies the transactlot), the goods 
received In exchange become the 
principal's property. — R ex Gbookbt 
V. Hioos Sc Keb^ [19251 3 D. L. R. 
565; [1925] 2 W. W. R. 402 ; 19 
Saak. L. K. 493.— CAN. 

PARTVllI.SEOT. 2,8UB-8BCT.l.— A. 

1184 V. Goods not in 


accordance with order.] — Defts. gave to 
pltf. a written order to ship from 
England on account of defts. one 
thousand two-gallon & two hundred 
& fifty Uiroe-gallon stoneware jars. 
Pltf, ordered Jars from a inanu* 
facturer in E'lgland to bo shipped in 
performance of tlds order. Two lots 
were 8hlpj>ed & delivered to defts. who 
paid for thorn. Delivery of the last 
lot, which comprised thirty -nine three- 
gallon Sc three hundred & forty -two 
two -gallon Jars, was refused bv defts. 
on the ground that there were twenty - 
three more of the three-gallon Jars 
& twenty -five less of the two -gallon 
jars than had been ordered, Sc also that 
the mouths of a large number of the 
jars were not of the specified size : — 
Held : pltf. was under a duty to 
purchase goods for defts, of the 
description ordered, & his failure to do 
80 amounted to a breach of duty. — 
llDLTERtJ V. Roope, 11922] N. Z. L. R. 
649.— N.Z. 

1188 ii. .3— Wheat held 

by defts. for pltfs. was on pltfs.' order 
shipped by defts. from M. to A. 
Pltfs. telegraphed instructing defts. 
to sell at once. Deft>a. wrote saying 
that until the cars arrived at A. they 
were unable to sell. They at once, 
however, tried to sell Sc after ten days 
did so : — Held : they were Justified 
in selling at the prioe then obtainable 
Sc without receiving further Instruc- 
tions. — :J aCEBON V. Sabkatohbwan 
Oo-oprAativh Elevator Oo., Ltd., 
[19191 3 W. W. R. 572.— CAN. 

sw. Failure to read contract of 
agency •] — A person signing a contract 
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of agency by which ho takes over 

g oods is bound by a term requiring 
Im to Insure, whether ho reads the 
contract or not. — GuAY-OAMimKLL, 
Ltd. V. It^YNN, [19231 1 D. C. R. 51.— 
CAN. 

PART VIII. SECT, 2* SUB-SECT. 2.— 
A. (a). 

1214 iv. Negligent misrepre- 

sentation.] — An agent who In broach 
of his duty to his principal indnooH 
him by negligent misrepresentation to 
enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either in tx)rt or In contract, 
& it Is no answer to his clabn that he 
Is also entitled to recover from the 
other party to the contract Induced 
by his agent. — Yf)UNO w. Tarsell, 
[19181 N. Z. L. R. 924.— N.Z. 

1214 V, .] — The duty of a paid 

agent to his principal is to exercise 
care, skill, Sc honesty. Sc if ho takes on 
himself to convey Information whicii 
he oonsiders it material that bis 
principal should know, & which he 
recommends & Intends his principal 
to adopt. It is his duty to use reason- 
able care & skill in ensuring the 
accuracy of that Information. — Drown 
V. Thornes, [1920J N. Z. L. R. 306.— 
N.Z. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
A. (b). 

sb. Agent liable for failwre it) give 
informaiicm .] — PHILLIPS v. Barns 
(1937), 81 Sol. Jo. 814, P. 0. — IND. 
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deft. CO., whereby the latter became the sole 
agent in New South Wales for the sale of that 
whisky. By a clause in this contract, deft. 
CO. agreed to devote the principal part of 
their energies, so far as Scotch whisky was 
concerned, by means of themselves, their 
travellers, & others, to pushing the sale of 
this whisky in bulk throughout New South 
Wales. They were, however, not precluded 
from selling proprietary brands of whisky in 
response to orders therefor, nor from dis- 
posing of their stocks of such whiskies. Pltf. 
CO. became dissatisfied with the volume of 
orders received from deft, co., sued them 
for breach of contract. It was also a term 
of the contract that pltf. co. should supply, 
inter allay all corks for the bottling of the 
whisky, but, by a substituted agreement, 
deft. co. used a form of stopper which had a 
lead liner, & a quantity of whisky was thereby 
rendered unfit for sale : — Held : (1) deft. co. 
was under an obligation vigorously to pro- 
mote the sale of the whisky exported by pltf. 
CO., <& to sell as much of that whisky as they 
could tlirougliout the whole period of the 
contract, such obligation being subject to 
their rights under tlie contract to sell their 
existing stocks of whisky, & to supply pro- 
prietary brands in response to orders therefor. 
The obligation under the contract was not 
satisfied by inaction & merely not preferring 
* other brands ; (2) deft. co. had broken their 
contract, in that they had » ot made a steady 
effort to sell the whisky supplied by pltf. co., 
nor had they done their best to promote its 
sales in their tied & managed houses. 
Further, their travellers had solicited orders 
for other brands ; (3) it was a breach of tlie 
contract to allow the exhibition of advertise- 
ments, in tied & managed houses, of com- 
peting proprietary brands ; though they 
would be permitt(^d to stock such brands, & 
to include them in their lists of brands 
stocked ; (4) there was no implied warranty 
on the part of deft. co. that the stoppers W'ere 
free from defect, but, from the relationship 
between the parties, who were both concerned 
with the reputation success of this 

particular whisky, there was an obligation 
upon deft. co. to use reasonable care in the 
matter, & this they had not done. — 
Davts (B.), Ltd. v. Tooth & Co., Ltd., 
[1937] 4 All E. K. 118 ; 81 8ol. Jo. 881, P. C. 

1243a. Extent of liability.] — Pltf. employed 

deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 


In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel & obtained judgment against him 
for damages & costs. Pltf. then sought to 
recover from deft, the amount which he had 
paid for damages cost^ in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions : — 
Held : pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft, was liable for 
nominal damages only. — Weld-Blundell v, 
Stephens, [1920] A. C. 956 ; 89 L. J. K. B. 
705 ; 123 L. T. 593 ; 36 T. L. K. 640 ; 64 
Sol. Jo. 529, H. L. 

dnnotaiions: — Consd. Re Polomis & Furuess Withy, [1921] 
3 K. B. .060 ; A. & B. Taxis v. Secretary of State for Air. 
[19221 2 K. B, 328 ; Hainett v. Bond, [1924] 2 K. B. 517 ; 
Bradstreeta British, Ltd.u. Mitchell (1932), 48 T. L. K. 670. 
Refd. Proops V. Chaplin (1920), 37 T. L. K. 112 ; Elliott 
Steam Tug Co. v. Shipping Controller, [1922] 1 K. B. 

' 127 ; The San Onofre, [1922] P. 243 ; Adelaide S.S. Co. 

. V. B., [1923] 1 K. B. 59 ; Tournler v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 401 : Ham- 

' brook V. Stokes, [1925] 1 K. B. 141 ; Britannia Ilygienio 
Laundry Co. 15. Thornycroft (1926), 135 L. T. 83; Single- 
ton Abbey (Owners) v. Paludlna (Owners), The Paludina 
(1926). 95 L. J. P. 135. 

1243b. .] — Accountants, employed to 

prepare balance-sheets from the books of a 
firm, stated the amount of “ cash at the 
bank as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the booki 
had been checked by reference to the pass- 
book : — Held: (1) the accountants were 

negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
roper steps had been taken as to the pass- 
ook. — Fox & Son v. Morrtsii, Grant & 
Co. (1918), 35 T. L. R. 126 ; 03 Sol. Jo. 193. 

1250. Add, Annotation : — Apld. Z?c City Equitable 
Fire Insce, [1926] Ch. 407. 

1251. Add. Annotation ; — Apld. He City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

After this case add “ SeCy generally y Com- 
panies, Vol. IX., pp. 553 et seq,” 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1245 iv. .] — A law-agent, 

to whom a ollont entrusted money for 
investment on heritable security to 
yield 6 per cent., Invested £1,000 of the 
amount in 1903 on a heritable bond 
which boro to bo secured over tenomont 
property, & £200 on a postponed bond 
over other aubjeots. Those properties 
both l>elonged to another client of the 
agent’s Ann, who, in 1905, died 
insolvent, & heavily Indebt-ed to the 
firm. He had wanted an ex facie 
absolute disposition of the tenement 

f ^roperty in favour of the firm prior 
n date to the bond for £1,000. which 
loan was acoordinfidy not validly 
secured ; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the seourlty 
subjects. None of these facts were 
oommunloated to the lender: — Held: 


while the agents were not guilty of 
negligence in investing the money as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 

5 per cent. Investment, they wore guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they foiled 
to inform their client of the position, 
failed to realise her investments, & 
(ailed to advise her to seek independent 
legal advice. — Wkrnham v. M’Lkan, 
Baird & Neimion. [1925] S. C. 407.— 
SCOT, 

8v. Customs broker,] — Wolselt Tool 

6 Motor Oar Co. v. Jackson Potts 
& Co. (1916), .7 O. W. N. 617 ; 8 
O. W. N. 311 : 33 O. L. R, 96, 687.— 
CAN, 

1260 i. Factor,] — Where advances 
are made by a factor on the security of 
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a world commodity, such as grain, 
(Consigned to him for sale, it is liis duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There is 
implied in every sucli transaction a 
right on the part of the factor to 
realise on his security wtioncver the 
exigency of the case demands it. — 
United Grain Growers. Ltd. r. 
Mabey, [1925] 1 D. L. R. 301 ; [1925] 
1 W. \V. R. 19.— CAN. 

1260 ii. .] — Where an elevator 

company advances money on the 
security of grain delivered to It In 
storage which it is authorised by the 
contract between it & the borrower to 
seU without notice at any time It 
deems itself unseoure, the eo. is not, 
in the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, out can sue on the implied 
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1263a. .] — Agents employed to sell land are 

generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
. which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated^ this offer to the owner, &; he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner wlien he had accepted the offer 
of tlio prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of tl»e tenant. Afterwards final 
contracts for ti e sale & purchase of the pro- 
perty were sigrii^d & exchanged by <S£ between 
tbe owner & thf* prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property : — Held : the 
obligation of the agents to the owner was not 
fully performed wlien he had accepted the 
offer subject to contract but continu.ed until 

promise to repay which Is ordinarily 
incident to a loan ; &, moreover, the 
00 . is not obliged to sell the grain 
if it does sell it, cannot be held to have 
been negligent &, tiicrefore, liable to 
the borrower merely because it did 
not sell at a time when It could have 
received a higher price than it did 
receive. — P aiterson (N. M.) & Co., 

Ltd. V. Carndufi^’, [1931] 2 W. W. K. 

221. — CAN. 

1262 ii. Kxteni of duties,] — 

If a local agent is entrusted by an 
absent owner with looking after & 
renting a furnished house, then, 
although ho Is not an insurer of the 
safety of the property, he must use 
reasonable care & diligence in Its 
protection & preservation, & if he fails 
to do BO he will be liable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear & tear, he Is primd facie liable to 
account for it. Evidence sufficient 
to excuse him from liability would In 
some instances be quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stitiients of the tenant's family, the 
value & nature of the missing articles, 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability may 
bo directly involved in regard to each 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damage done to 
It can be most conveniently deter- 
mined by the Judge when deciding 
the question of liability, rather than by 
a referee. — Carule n. Northern 
Trusto Co., [1924] 2 W. W. R. 961.— 

CAN. 

1262 ill. .1 — A house agent, 

employed to look after the renting 
of a fmmlshed house, must keep a 


final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant ; having committed 
a breach of this duty they were liable in an 
action for damages, & the measure of 
damages was the difference between the price 
named in the contracts & the price onored 
by the tenant ; also in the circumstances the 
agents were entitled to their commission. 

There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his remuneration ; & as in this case it is 
found that the agents acted in good faith, <te 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (Atkin, L.J.). — Keppel v. 
Wheeler, ri9271 1 K. B. 677 ; 90 L. J. K. B. 
433 ; 130 L. T. 203, C. A. 

A nn^ations : — Folld. Harrods, Ltd. v. Lemon, [19311 2 
K. B. 157. Apld. Raymond v. Wooten (1931 ). 47 T. L. R. 
OOG. Consd. Trollope (Goo.) & Sons v. Martvn Bros., 
[1934] 2 K. B. 43G ; Mussou v. Moxloy, [193G] 1 All E. R. 64. 

1263b. Valuation. l IlAXTibi v. (Iapp & Co., 

Ltd., flOlbS] 1 All K, K. 157 ; 159 L. T. 580 ; 
55 T. L. 11. 131 ; 82 Sul. .To. 1032. 

1265. Add, Annotation : — Refd. Re City Equitable 
Fire Insco., [1925] Ch. 407. 

1267. Add. Annotations : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 020 ; ‘ Everett v. 
Griffiths, [1920] 3 K. B. 103. 

1269. Add. Annoiaiions : — Apld. Ualliwoll V. Ven- 
ables (1930), 09 L. J. K. B. 353. Refd. 
Banbury v. Bank of Montreal, [1918] A. 0. 
020; Goldman p. Hill. [1919] I K. B. 443; 
The Empress (1922), 92 L. J. P. 42 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


proper iiiVr?ml;ory of the furniture & 
check it over ci^.rofuUy with each 
incoming A outgoing tenant, & he 
must exercise car* in seeing tliat 
tenants to whom be rents tlie house 
are tlic proper sort of persons to occni)y 
it ; but, In the absence of a special 
contract, the agent is not a guarantor 
of the rent, or bound to i)ay the taxes, 
or to notify the owner so as to prevent 
a sale of the house ft)r non-payment 
thereof. — Hyland v. Cohtkrton 
(B. C.), [1927) 1 D. L. R. H6G ; [1927] 

1 W. W. It. 340.— CAN. 

1264 ii. Acting for vendor ct* 

purcfiasei — Paytnenl of rents to vendor 
after notice of claim by purchaser.]— 
Whore an agent who acted for both 
parties in conucction with a sale of 
iminovablo property on the terms of 
“ cash against transfer," received the 
rents &, after notice that they were 
claimed by the purchaser, paid them 
over to tno seller as having, in bis 
opinion, the better title thereto ; — 
Held : be was personally liable to tlio 
purchaser therefor. — I )e Kock v. 
FiNCHAM (1902), 19 S. C. 136.-8. AF. 

1264 iii. Advice as to values.]— 

Pltf. employed defts. who were land 
agents, to dispose, of certain land, & 
they Induced him to exchange his pro- 
perty for certain other lands wlilch 
were less in value than those of pltf. 
Pltf. was in humble circumstances & 
of little business experience : — Held : 
It was the duty of deits. to see that an 
Inadequate consideration was not ao- 
ceptea for the dlroosal of pltf.’s pro- 
perty without advising him as to 
values. This duty obtains, notwith- 
standing that the agent may be acting 
as agent for both parties to the ex- 
change transaction. — How v. Carm.an, 
[19311 b. A. S. R. 413.— AUS. 

■w. Wool broker.] — A wool broker. In 
cases where he receives wool from a 
customer upon which a limit has been 
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placed, is nf>t in law bound to indicate 
to the customer the state of the 
market from time to time, so as to bo 
liable in damages if ho falls to do so. — 
FElCRErRA V. Gingkll, [1921] E. D. L. 
374.— S. AF. 


PART Vill. SECT. 2, SUB-SECT. 2.—0 

1269 vii. .] — Deft., an insur- 

ance broker, gratuitously procured 
policies from American cos.: — Held: 
}is it was not shown tliat deft, was in 
any way negligent, or that ho know or 
ought to have known of the invalidity 
of the policies, deft, was not liable. — 
Dimitrofp V. Gonder (1924), 66 

O. L. R. 119.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 8.— 
A. (a). 

ti. Purser employed on ship by 

railway company — Money advanced by 
fiornjiany to enable ship to be procured . ) — 
Held : the co. were not liable to account 
to the shipowner for money received 
by the purser ^ not paid over, for he 
was accountable to the shipowner. — 
Vanevery V. Buffalo & Lake Huron 
Ry. Co. (1861), 20 U. C. K. 630.— CAN. 

1276 1. Failure to keep accounts — 
LiaidlUy for charges of accourUant pre- 
paring accounts.] — Deft., employed by 
pltf. to administer his aflalrs, exhibited 
gross negligence in carrying out his 
trust. He failed to keep proper books 
or records of pltf.'s affairs or to render 
ooc omits. Pltf. was compelled to 
employ accountants to prepare ac- 
counts between the parties : — Held : 
pltf. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages due to deft. *8 negligence^ 
which deft, should have ooutemplated 
as the natural result of such negli- 
gence. — Mead v. Olabke, [1922] 
E. D. L. 49.— S. AF. 



Cases 1279— 1886b. Ekolish and Empibb 

1279. For “ For full anus., see Practiob & 
PaooBDTJBE,*’ read “ For full anns., see 
Bxbcutors, p. 746, No. 7746.** 

1288. Delete “ For full anns., see Equity.’* 

1304. Add, Annotation : — ^Refd. A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

1311. Add, Annotations: — Apld. Holt v. Markham, 
[1923] 1 K. B. 504. DUtd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. Refd. British & 
North European Bank v. Zalzstein, [1927] 

2 K. B. 92 ; Anglo-Scottish Beet Sugar 
Oorpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 336. 

1315. Add, Annotation : — Refd. Oamillo Tank 
S.S. Co. V, Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

1316. Add, Annotation : — Consd. The Mogiliff, 
[1921] P. 236. 

1318. Add, Annotations : — As to (1) Refd. Anderson 
V, Equitable Assce. Soc. of United States 
(1926), 134 L. T. 657 ; Bartlam v, Evans, 
[1936] 1 K. B. 202. 

1346. Add. Annotation : — Consd. A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

1362. Add, Amiotation : — Refd. Firm Bishun 
Chand v. Seth -Girdhari Lai (1934), 60 T. L. R. 
465. 

1366. Add, Annotation : — As to (1 ) Refd. Yourell 
V, Hibernian Bank, [1918] A. 0. 372. 

1360. Add. Ayinotation : — Refd. Namlooze Ven- 
nootschap Handels- en-Trai. sport Maatschap- 


Digest Supplement. 

pij Vulcaan v, Ludwig Mowinckels Rederi 
A/8. (1937), 42 Com. Cas. 200. 

1885a. .] — Field v, Allen (1842), 9 M. & W. 

694 ; 152 E. R. 294. 

1885b. Whether agent may set up Jus tertil.]— 

An engagement of marriage having been 
entered into between pltf. & the daughter of 
one J., the engaged parties chose a house in 
which to Uve after they were married, & J. 
handed to pltf. a cheque for the deposit on 
the price of the house as a gift conditional 
upon the marriage taking place. Pltf. paid 
that cheque into his own bank account & 
handed his own cheque for the same amount 
to the house agent of the vendor. Pltf. 
engaged deft., who was J.’s son-in-law, to 
act as his solr. in the purchase of the house. 
The engagement having afterwards been 
broken off, &> the negotiations for the house 
discontinued, the house agent of the vendor 
sent a cheque to deft, for the amount of the 
repaid deposit. J. requested deft, to account 
for the sum to him as being his property, & 
on that ground the deft, declined to pay it 
to pltf. J. then made a gift of the sum to 
deft. In an action by pltf. against deft, 
claiming the sum as money had & received 
by deft, to the use of pltf., deft, by way of 
defence relied with the consent & authority 
of J. upon the latter’s claim right to the 
sum ; — Held : in the circumstances the jtut 
tertii of J. did not avail deft, as a defence to 
the action. 


8x. No duly to acco'unt to minor — Aoeni 
appointed by guardian. 1— -An agent 
appointed by the guardian of a minor 
is not liable to account to the minor 
for hlB acts, even though lio received 
properties belonging to the minor. — 
RAMATHAN CnBTTIAB t. MOTIIIAH 
Ohbitx (1019), I. L. R. 43 Mad. 429.— 
IND. 

■y. Accounts framed on wrong basis — 
db containing incorrect items-] — Deft, 
was employed by pltfs., the exors. ot 
an osiato, to administer the estate on 
their behalf. Pltfs. having sued deft, 
for an account : — Held : as the 
accounts rendered by deft, were 
framed on a wrong, basis as between 
principal & agent & were Incorrect In 
certain partioulure, deft, must render 
an account within fourteen days. — 
Kutok V. Van Due’s Kxboutoks, 
[1918] App. D. 110.— S. AF. 

PART VIll. SECT. 2, SUB-SECT. 3,— 
A. (e). 

1326 i. Aoe7ii for sale — PrincipaVs 
intention to defraud creditors kru^um to 
agent.} — Where goons wore delivered 
to agents for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale: — Held: (1) tlie principal in 
suing the agents for an account of 
the goods so delivered to them was not 
relying on an illegal contract & was 
entitled to succeed ; (2) the ogouts 
were not absolved from the duty of 
accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday. — Ruskin v. 
Wassbrbian, [1017] W. L. D. 174.— 
S. AF. 

1826 ii. OihKis delivered to agent 

on Sunday.] — Ruskin v, Wasserman, 
No. 1326 L otife.-«. AF. 

1326 lii. .1 — Ljbslie i*. Morrison 

(1858), 16 U. C. R. 818.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 8.— 

A. (I). 

gi. Por<icular«.l — In an action 

whloh was substantially one olaimlng 


a general account in reality on the basis 
of agency: — Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused. — Short e. Lambs, [1925] 1 I. R. 
135.— IR. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
B. (b). 

1852 U. Where fidu- 

ciary relations have subsisted between 
the parties, a ot. will not re-open 
accounts wlilch have long been settled 
between the parties, unless plti. 
can show definitely at least one 
fraudulent omission or Insertion in 
the accounts. — Puran Mal v. Ford, 
Macdonald & Co., Ltd. (1919), I. L. R. 
41 All, 036.— IND. 

1362 ill, .1 — Rahim v. Low 

(1924), I. L. R. 3 Ran. 1.— IND. 

PART VIII. SECT. 2, SUB-SECT. 8.— C. 

1361 i. Circumstances in, which right 
arises.] — Rahim v. Low (1924), I. L. R. 
3 Ran. 1.— IND. 

PART VIII. SECT. 2, SUB-SECT. 

A. (a). 

1379 i. Deposit on purchase paid to 
land agent.] — A licensed land agent 
who does not hold from his principal 
a written authority to sell, & who, 
having effected a side of his principal's 
land, has received from the pur- 
chaser, without his principal know- 
ledge. a deposit, is not entitled to retain 
thereout his commission, but must 
account to his principal for the whole 
of such deposit. — S mith v, Babon, 
[1921] N. Z. L. R. 467.— N.Z. 

1379 ii. .] — Where a deposit on 

a sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as agreed, for the vendor, & must 
pay it over to him on demand, subject 
to the agent’s right to apply the same 
in payment of expenses, oommission, 
or other oharges incidental to the sale ; 
but the oommission does not include 
oomxhlssion whloh is made bTecorerable 
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by law. — Buchanan v. Samson, [1922] 
N. Z. L. R. 568.— N.Z. 

sz. Money paid to agent by members 
of syndicate for purchase of land — Claim 
by one member of syndicate for return 
of subscription on rescission of sale .) — 
Pltf., who had joined with a number 
of other persoDR In the purchase of a 
farm, subscribed £60 which was, with 
other subscriptions, deposited with 
deft, to bo by him paid out In reduction 
of the purchase-price. The sale of 
the farm having been cancelled, to 
a claim by pltf. for the return of his 
subscription deft, raised the defence 
that he had been instructed by the 
syndicate not to pay over the money 
received by him but to hold It for 
another purpose : — Held : the defence 
raised could not succeed. — Manqena 
V. Moyatusi, [1918] App. D. 660. 
— S. AF, 

sa. Profile received in foreign cur- 
rency — Rate of exchange in favour of 
principaX.] — CurrEN v. Bickell (1926), 
57 O. L. R. 113 ; affd., [1926] 1 D. L. R. 
353.— CAN. 

sb. Commission received by sub-agent 
from principal — Right of agent to 
recover from sub-agent.] — Pltf. listed 
with deft, as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purchaser. Deft, unknown to pltf. 
communicated directly with the prmol- 
pal, obtained a Ustiiig of the lands 
from him Sc effected a sale thereof, 
deducting the commis^on : — Held : 

S ltf. was entitled to recover from deft. 

le oommission less the sum of 26 
cents per acre. — O swa^lt v. Kino, 
[1919] 3 W. W. }^. 72.— CAN. 

BO. Venue,] — It Is settled law that 
a suit by a principal against a com- 
mission agent who has agreed to execute 
an order placed with him bv corre- 
spondence must be instituted at the 
place where the commission agent 
carries on his business & that a principal 
cannot sue him at thc^lace from where 
he sent his order. — Bramboo Mal v. 
Ram Narain (1028), I. L. R. 0 Lah. 
466.— IND. 




voL L— Agency. Oases 138ob--1438a. 


In the case of Biddle v. Bond (1865), 6 
B. S. 225, it was decided that to an action 
by a bailor of goods, which had been wi'ong- 
fully though not fraudulently acquired by 
him, against the bailee for the proceeds of 
sale of the goods, the bailee was entitled U) 
set up the jus teriii of the true owner (3f the 
goods as an answer to the action: — Held: 
the principle of that case is limited to actions 
for the recovery of property bailed, 
apparently to actions of that kind in which 
the bailor has wrongfully obtained the 
property, & cannot be extended to enable 
an agent, in an action against him by his 
principal for the recovery of money "held 
by him on behalf of the latter, to set up by 
way of defence the jus teriii of the true 
owner of the money. — B laubteit^ v. Maetz, 
Mitchell & Co., [1937] 2 K. B. 112 ; [1937] 
1 All E. R. 497 ; 106 L. J. K. B. 471 ; 156 
L. T. 316 ; 53 T. L. R. 397 ; 81 Sol. Jo. 
177, C. A. 

1386. Add, Citations : — suh nom. Parry v. 
Roberts, 3 Ad. & El. 118 ; 6 Nev. & M. 
K. B. 669 ; 4 L. J. K. B. 189. 

1396. Annoiaiiona : — For “ Bridger v. Savage 
(l^SSo), 12 Q. B. D. 363 read “ Bridger v. 
Savage (1885), J5 Q. B. D. 363.” 

Add, Annotation : — Refd. Rawlings v. 

General Trading Co., [1921] 1 K. B. 635. 

1422. Add, Annotation : — As to (1) Refd. Baker v, 
Lloyd’s Bank, [1920] 8 K. B. 322. 

1425. Add, Annotation : — As to (2) Refd. Lawrence 
V, Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set off claims against consignors] — 
In 1917 pltf. <& F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Rtissian bank 
at Odessa, as commission agents, to send the 
goods to England for sale <Sc remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf.. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec, 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by furtner decree abolished <& its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 


business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine — the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto <fe, 
recently, as a de jure Govt, by the Govt, of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., 
notice of the assignment wfis given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts, were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & tlie Russian Soviet Govt., & pltf. 
in 1923 brought this action ; (1) 

assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. &; F. & the transfer of F.’s rights to 
• pltf., made it clear that the bank’s title to 
the bristles had goiie ; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without tJie 
authority of the bank, k> in that case the 
bank’s title had gone. In either ciiae pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand. — Dorp v, Neumann, Luebe(3K & 
Co. (1924), 40 T. L. R. 405. 

1430. Add, Annotation : — Consd. Blaustc^n v, 
Maltz, Mitchell & Co., [1937] 2 Iv. B. 142. 

1431. Add, Annotation : —Consd, Blaustein v, 
Maltz, Mitchell & Co., [1937] 2 K. B. 112. 

1437. Add, Annotation : — Refd. Re Achillopoulos, 
Johnson v, Mavromichali, [1928] Oh. 433. 

1438a. Unless jus tertil set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (o). 

1896 ii. .1 — Assumlno: a traijs- 

actloQ between brokerB & their princi- 
pal wae an llleiral one, Sc the brokers 

B ald the proceeds to a person as being 
le agent of their principal to receive 
it : — Held : the principal could recover 
such proceeds from the agent. — 
Aikman V, Burdick Brothers, [1923] 
4 D. L. R. 862 ; 3 W. W. ll. 785 ; 
varyina, [1923] 1 D. L. H. 1165 : 31 
B. C. R. 478.— CAN. 

1396 fli. Dealinoa on ffrain 


exchange.] — In an action against an 
agent to recover money received by 
him from a third party on behalf of 
bis principal be cannot resist the 
principars claim on the ground of 
illegality or criminality in the trans- 
action on account of which the payment 
was made to him as agent, if the 
alleged invalidity or illegality did not 
enter into the relations between him 
& his princl]^. Applying the above 
principle : — Held : pltf. wae entitled 
w recover moneys in the Tiands of 
deft, which had been received by the 
latter, as agent for pltf., from grain 
brokers through whom deft, had con- 
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ducted buying & soiling transaction h 
on a grain exchange on behalf of pltf. — 
Holdino V, Wood, [1932] 1 W. W. K. 
012.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 6. 

•d. General rule .] — Whore money 
is recoverable by a principal from 
an agent as having been received by 
the agent on the principal's behalf, the 
agent is not os a rule liable for Interest 
unless by virtue of an express agree- 
ment or of some mercantile usage. — 
Lalman V. Chintamani (1918), I. L. R. 
41 All. 2o4.--IND. 



Cases 1488a— 1501c. English and Emfike Digest Supplement. 


that he is defending on behalf, & with the 
authority, of that third person. — Bhawani 
Singh (Baja) r. Maulvi Misbah-ui>-din 
(1929), 60 L. E. Ind. App. 170, P. C. 

1452. Add, Annotation : — Refd. A.-G. v. Goddard 
(1920), 98 L. J. K. B. 743. 

1459. Add. Annotations : — Generally ^ Refd. Do- 
minion (yoal Co. V, Maskinonge S.S. Co., 
[1922] 2 K. B. 132. 

1460. Add. Annotation : — Refd. Dominion Coal Co. 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add. Annotation : — Refd. Rawlings v. 

General Trading Co., [1920] 3 K. B. 30. 

1482. Add, Annotations : — Apld. Mortimer v. 
Beckett, [1920] 1 Ch. 571 ; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
IJoyds Bank (1923), 39 T. L. K. 372. 

1486. Add. Annotation : — Consd. Davoy v. Robin- 
son, [1923] 1 K. B. 663. 

1490. Add. Annotations : — Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413 ; Harrods v. Harrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers* & 
Traders’ Mutual Insce., [1925] Ch. 075. 

1491. Add. Annotation : — Refd United Indigo 
Chemical Co. v. Robinson (i.931), 49 R. P. C. 
178. 

1492. Add. Annotation : — Refd. Reid & Sigrist, 

Ltd. V. Moss ^ Mechanism, Ltd, (1932), 49 
R. P. C. 401. • 

1494. Add. Annotation : — Refd. Reid & Sigrist, 
Ltd. V. Moss & Mechanism, Ltd. (1932), 49 
It. P. C. 401. 

1495. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

1501a. Agent wrongfully acting for other principals 
— Liability of party Inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except reaps. 
& iinother Arm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., &> tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily, Resps. having 


also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.* 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. Resps. claimed to recover over from 
applt. i—Held : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage. — Jaspkrbon 
V. Dominion Tobacco Co., [1923] A. C. 709; 
92 L. J. P. C. 190 ; 129 L. T. 771, P. C. 

1501b. Distributing agent for film producers — 
Block-booking film with others— Sum for hire 
thereby reduced.] — Herbert Wilcox Pro- 
ductions, Ltd. V. First National Pictures, 
Ltd. (1930), 74 Sol. Jo. 363. 

1501c. Agent acting for both parties — Company 
with separate departments as agent.] — 
Pltfs., a trading co., carried on an estate 
agency & a building business in separate 
buildings. Deft, employed pltfs., through 
their estate agency, to find a purchaser for 
real property, & they found C., who agreed 
to purchase the property subject to contract 
& a surveyor’s report. C. employed pltfs., 
through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report C. claimed a reduction 
in the purchase-price. Subsequently after 
complaint by deft., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, by their 
solrs., offered deft, to invite the purchaser 
to obtain an independent survey of the 
drains. Deft, did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft, for commission on the sale : — 
Held: (1) pltfs. had acted in good faith, & 
deft, had in fact suffered no damage, as 0. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the 
drains of more than the reduction in the 
purchase-price ; (2) pltfs. constituted one 

person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft, with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs, were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by another 
firm, & had concluded the sale at the reduced 
price. — Harrods, Ltd. v. Lemon, [1931] 2 
K. B. 157 ; 100 L. J. K. B. 219 ; 144 L. T. 
657 ; 47 T. L. R. 248 ; 75 Sol. Jo. 119, C. A. 


PART VIIl. SECT. 2. SUB-SECT. 7.— A. 

1463 i. Agtnt purchasing for himself— 
Specific performance granUd.\ — Where 
H wa*» ■bowD by evidence that deft, 
had Ofirreed to attend & buy in a pro- 
perty offered for sale by auction, as 
the agent of pltf. & for his benefit : — 
lleUl : notwithstanding that the Bta-tute 
of Frauds had been set up as a defence, 
& there was not any writing evldonclng 
the agreement, pltf, was entitled to 
a decree to carry out the agreement. — 
Ross r. vSeoTT (1875), 22 Or. 29.— 


1464 V a. .] — Pltf. supplied 

money for the purchase of land of which 
deft, took the deed in his own name. 
In an action to have deft, declared 
a trustee & for the recovery of mesne 
profits the defence was that the pur- 
chase price was furnished by pltf. with 
the intention that the land snould be 
deft. *8 & that pltf. should have a home 
with deft, during her lifetime ; — Held : 

8 1 tf. was entitled to judgment. — 
INNOS V. McLean (1919), 52 N. S, F. 
485.— CAN. 


PART VIII. SECT. 2. SUB-SECT, 7.— B. 

la. Investment — Mortgage — Failure 
to inquire as to discharge of liens .] — 
Held : agent liable for negligence. — 
Lefevre V. Andrews, [1932] 1 

W. W. R. 122 ; 1 D. L. R. 805 ; 44 
B. C. R. 516.— CAN. 

PART VIII. SECT. SUB-SECT. 8.— D. 

sa. Settlement with insurance company 
for specified sum.] — Lici-"p:bvre v. 
Canadian Credit Men’s Trust 
Assocn.. Ltd., [1938] 2 W. W. R. 
20.— CAN. 
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1504. Add, Annotations : — ^Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72 ; Legh v. Legh (1930), U3 
L. T. 161. 

1505. Add, Annotation : — As to (1 ) Refd. Spencer 
V, Hemmerde, [1922] 2 A. 0. 607. 

1506. Add, Annotation : — Refd. Namlooze Ven> 
nootschap Handels-en-Transport Maatscliap- 
pij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 

1508. Add, Annotations : — Refd. JRe Richardson, 
Pole V, Pattenden, [1020] 1 Ch. 423 ; Taylor 
V, Davies, [1920] A. C. 636 ; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 

1509. Add, Annotations : — Refd. Taylor v, Davies, 
[1920] A. C. 636; Re Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 543. 

1513. Add. Annolalions : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C. 636 ; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

1517. Citations :—Yov “[1894] 1 Ch. 416“ read 
“ [1894] 1 Ch. 616.” 

Add, Annotation : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1028] Ch. 609. 

1518. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1520. Add. Annotations : — Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72 ; Legh v. Legh (1930), 143 
L. T. 161. 

1526. Add. Annotations : — As /o (1 ) Apld. Re Thom- 
son, Thomson v. Allen, [1930] 1 Ch. 203. As 
to (2) Refd. Wright v. Morgan, [1926] A. C. 
788. 

1529a. Unless full disclosure — Suinclepcy of 

disclosure.] — Deft, bought shares in ti)e B. 
Co. on the recommendation of T., who 'vaa 
in the office of E. Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft, two contract notes, on which were the 
words “ bought of ourselves jxs principals,” 
& no commission was charged. By arrange- 
ment deft, paid 25 per cent, of tlie price of 
the shares, the balance being carried over, 
E. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. : — Held : E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 


principals & deft, with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded — E llis & Co.’s Trustee v. 
Watsham (1923), 165 L. T. Jo. 363. 

1533. Add, Annotations : — Refd. Re Jubilee Cotton 
Mills, [1922] 1 Ch. 100; Re Etic, [1928] 
Ch. 861. 

1550a. Broker.] — Applt. employed a broker 

to make speculative purchases of cotton for 
him , & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold {inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, reap, as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a re^ purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding : — 
Held : the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed. — Christo- 
FOiiiDES V. Terry, [1924] A. C. 666; 93 
L. .i. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. L. 

1552. Add, Annotations : — Generally, Consd. Sol- 
loway V. Johnson, [1931] A. 0. 193. Refd. 
Christoforidcs v. TeiTy, [1934] A. C. 666. 

1553. Add. Armoiation Apld. Christoforides v, 
Terry, [1924] A, 0. 566. 

155ga. .]~lMES0N V. Lister (1920), 

149 L. T. Jo. 446. 

1561. Add. Annotations: — As to (1) Consd. Calico 
Printers’ Assocn., Ltd. i>. Barclays Bank 
(1931), 145 L. T. 51. Refd. Prager v. Blats- 
piel, Stamp & Heacock, [1924] 1 K. B. 
566. Generally, Retd. Tarn v. Scanlan, Neil- 
sen, Andersen v. Collins, Muller (Ijondon) v, 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. 

1571. Add. Annotation .‘—Held. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 


PART VIII. SECT. 2, SUB-SECT. 9.— A. 

fi. Agent lending money to 

'persons to whom agent not authorised 
to lend .] — A Bull by a principal against 
an atceut for the recovery of money 
l 3 nt to persons to wlioru the affcut was 
not authorised to lend, is a suit for an 
ordinary money account & Is sroverned 
by art. 89 & not art. 90 of Limitation 
Act (Lx. of 1908.)— Muthiau Chktty 
V. Alauappa Chictty (1917), I. L. R. 
41 Mad. 1.— IND. 

PART VIII. SECT. 2, SUB-SECT. 10. 

1630 I. Remedies of principal — 

Principal may repudiate or adopt 
transaction .] — A principal who dis- 
covers that he has purcha-sed me 
afiTcnt’B own property may elect either 
to repudiate the contract or to affirm 
it. If ho wishes it to stand & also 
claims the rosultlni? profit, ho m\iflt 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between Mm & the agent. — 
Robinson e. Randfontbin, etc., 
[19211 App. D. 168.-~S. AF. 


PART VIII. SECT. 2, SUB-SECT. 11. 

1642 vi. .] — An agent employed 

to sell goods cannot himself purchase 
such goods at a sale by public auctimi, 
— OsiiY V. Hirsch, [19221 C. P. D. 
531. — S. AF. 

1542 vii. .] — Jarvis v. Jarvis, 

[19261 3 I>. L. R. 897. — CAN. 

1650 li. .1 — Palmer v. 

CnRiSTiE (Y. T.) (1905), 2 W. L. R. 
501.— CAN. 

1565 i. No confirma- 

tion without knowledge.) — In order to 
establish acquiescence or ratification 
on the part of pltL it must bo shown 
that he has, either by word or deed, 
& wltJv a full knowledge of the cir- 
stanccH abandoned his rights. — O sry 
V. Hirsch, 11922] (J. P. D. 531.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 13. 

1672 ii. .] — In pursuance of an 

agreement defts. obtained for pltf. 
a mtge. uf £100,000 at 5 per cent., but 
without pltf.'s knowledge entered 
into an agreement with the mtgee. by 
which, in consideration of a com- 
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mission of i per cent, per annum to bo 
paid to them by the lutgoe. out of the 
interest payable by pltf., they agreed 
to guarantee the payment of principal 
& interest, & under that agreement 
defts. were paid by the mtgee. £2,600, 
being £250 each DaJf-year during the 
term of the mtgo. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as his agent : — 
Held : pltf. was entitled to payment 
to Mm of the £2,500. — Kkoou v. 
Dalgety & Co. (1916), 22 C. L. R. 
402.— AUS. 

1672111. .] — An agent has no 

right to receive remuneration other 
than from his principal, unless there Is 
a contract express or implied to that 
effect.— Smitle v. Slattakd (1919). 
21 W. A. L. R. 19.— AUS. 

1572 iv. .] — Where one man 

stands to another In a position of 
confidence involving a duty to protect 
the interests of that other, he Is not 
permitted to make a secret profit at 
the other’s expense or to place Mmself 
in a position where Ms Interests con- 

3* 



Cases 1680 — 1608 b. English and Empire Digest Supplement. 


1680. Add, Annotation : — Retd. Hooker v. Waller 
(1924), 29 Com. Oas. 296. 

1584. Add. Annotations : — Generally y Mentd. 
London County & Westminster Bank v. 
Tompkins, [1918] 1 K. B. 616; Ellis’ 
Trustee v, Dixon- Johnson, [1924] 1 Ch. 342. 
1608. Add. Annotation : — ^Apld. Be A Debtor, 
[1927] 2 Oh. 367. 

1607. Add. Annotation : — Apld. Re A Debtor, 
[lp27] 2 Oh. 367, 

1608a. .] — A hotel broker, who is acting 

as the vendor’s agent for reward, is not en- 


titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. — PuiiL- 
wooD V. HuRiJffiY, [1928] 1 K. B. 498; 96 
L. J. K. B. 976 ; 138 L. T. 49; 43 T. L. B. 
746, 0. A. 

dnnotaiion : — ^Befd. Harrods, Ltd. v. Lemon, [19311 2 K. B. 

167. 

1608b. Although no pecuniary loss to em- 

ployer.] — (1) An Englbh information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 


filet with his duty. — R obinson v. 
Randfontein, bto., [1921] App. D. 
168.~^5. AF. 

1572 V, .1 — A. authorised B., 

his agent, to sell property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash Sc a mtge. 
bond on the property for the balance, 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained Sc retained 
a oommlsslon from the purchaser for 
raising the bond : — Held : such com- 
mission was a secret profit, & B. in 
concealing It had acted dishonestly 
towards A.— Levin v. Levy, [1917] 
T. P. D. 702.S. AF. 

10, jigent receiving present,] — 

Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purchasing co., who were oon- 
corueid In the negotiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a money present 
to the purchaser's manager & agent, 
who took the principal part In the 
negotiations, & assent thereto by such 
directors, is not effective to prevent 
resoisBlon on the basis of secret profit 
to the agent if the vendor has, prior 
to the completion, secretly l«jd the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, Sc It Is immaterial 
that the vendor's motive was to a 
largo extent to recoup the agent for 
out-of-pocket expenses. — Bendigo, 
ETC. OO.IJ. CUNNINGHAM, [1919] V. L, R, 
387.— AUS. 

sf. .dffent erderino into confraH 

with principal. ] — If an agent, without 
dlsolosiug that he Is the person dealing, 
himself enters Into a contract with 
his principal, the latter on discovering 
the foot can have the transaction set 
aside. & it is Immaterial whether there 
has been fraud or not, or whether 
the transaction is advantageous or 
otherwise to the principal. — Aciiutha, 
Naidu V, Oakley, Bowden & Co. 
(1922), I. L. R. 43 Mad. 1005.— IND. 

sg. Agent for sale artifidally 

inflating rates.) — An agent for sale of 
gfoods cannot, while actually selling 
or making settlements on foot of such 
transactions, make any secret profft 
for himself, or for persons with, whom 
he la ossooJiated, by ortlflolally inflating 
the rates Sc then settling on the basis 
of those rates. — Mathba Das-Jagan 
Nath v. Jiwan Mal-Gian Chand 
(1927), I L. R. 9 Lab. 7.— WD. 

1581111. .] — Thereare oases 

where an agent is entitled to retain 
profits, such as (1) where the con- 
nection between the agency & the 
profit is aooidentel. (2) where the trans- 
action prodtfbing the profits is outside 
the scope of the agency & no oontiiot 
between duty Sc ,‘nterest arises, (3) 
where the principal on aooonnt of his 
clear knowledge is deemed to waive hie 
right to profits by his Implied consent. 
—Union Goveunmbnt v. Chappell, 
[1918] C. P. D. 402.— S. AF. 

1581 Iv. .3 — Pltf. signed a 

written agreement by which he agreed 
to pay deft. 2] per cent, on 1^2,600 
if deft, sold property for that sum. & 
authorised deft, to keep any amount 


paid for the property In excess of that 
sum. Pltf. elaimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tain^ a commission from tbe pur- 
chaser. The commisHiou obtained by 
deft, from tbe purchaser, who had to 
pay cash to pltf., was for raising leans 
bo enable her to pay the seller: — 
Held : as the commission obtained 
from the purchaser by deft, was 
not a commission on the price, but In 
respect of an entirely different trans- 
action, his conduct was perfectly 
honest. Sc he had not forfeited his 
right to be paid a commission by pltf. — 
Stanton v. Humphrey, [1923] K. D. L. 
419.— S. AF. 

1689 i. lieinedies of principal — 

Principal may repudiate transaction — 
Not after affirming transaction. 1 — Union 
Government v. Chappell, [1918] 
0. P. D. 462.-15. AF. 

1690 vi. ^ .] — KIIJ.EEN 

V. Butler (N. S.), [1929] 1 D. L. R. 
52.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 14 

1694111. .y—JIeld: pltf. could 

not recover any oommissJon, because 
he was in a position where his interest 
was opposed to that of his principaJ, 
so that ho. hud a temptation not to 
perform faithfully his duty, & failed 
to disclose the facts. — D’A roy r. 
Land (1920), 47 N. B. K. 203 ; 52 
D. L. R. 060.— CAN. 

1694 Iv. .1 — Pltfs. sued to re- 
cover five Victory Bonds, or the nro- 
ceods thereof, handed by them to deft. 
H., a real -estate agent, In payment of 
the purchase-price of property owned 
^Intly by the defts. Pltfs. alleged that 
H., knowing that they were reljing, 
because of mexporlence, on his advice 
had induced them to give him the 
bonds for Investment in the property 
without disclosing his interest therein, 
Sc the ground pressed on the ct. for 
their return was that a fiduciary 
pelatloushlp arising from agency existed 
between them & H. which put him 
under the burden of establlshlug the 
perfect fairness of the transaction, 
although it was nowhere distinctly 
alleged that they had employed him 
as their agent to buy the property : — 
Held : H. never was pltf.’s agent, &, 
moreover, that he had fully disolosed 
his interest in the property before 
the sale. The dismissal of the action 
was, therefore, upheld. — Henderson h. 
Hamilton, [19291 1 D. L, R. 721 ; 1 
W, W. R, 330 ; 88 Man. L. R. 67.- 
OAN. 

1694 v. ,] — The rule that where 

an agent for the sale of land is, without 
the knowledge of his principal, to 
receive a commission D*om the pur- 
chaser he cannot recover a commission 
from his principal cypplies to the case 
of an exchange of properties even 
though the two owners have listed 
them with the same agent. — Oliver 

V. Kemp, [1929] 4 D. L. H. 1045 ; 3 

W, W. R. 369 : 38 Mon. L. R. 310.— 
CAN. 

■j. Agent to raise money advcmc' 

ing sUm Under a contract 
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between a principal Sc a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mtges., at stated rates 
of interest, of the prluclpars laud, 
it is not Illegal for the agent to find the 
money himself, unless there is a special 
stipulation to the contrary ; the fact 
of the rates of interest being specified 
prevents a conflict of interest & duty 
In the agent. — Dalgety v. Gray, 
[1919] V. L. R. 686.— AUS. 

m i. .] — The rules applicable 

to agents for the sale of land do not 
apply to a middleman employed merely 
to bring the vendor & purchaser together 
to enable them to make their own 
bargain ; neithersuch a middleman nor 
the vendor is obliged to inform the 
purchaser of the pajTnent by the vendor 
of a commission for introducing the 
purchaser. — Clark v. Hkfworth, 
[19181 1 W. W R. 147 ; 39 D. L. B. 
395; 65S. 0. R. 614.— CAN. 

m ii. .] — Smith v. Comtois, 

[19271 4 D. L. R. 832 ; [1927] 8. 0. R. 
690.— CAN. 

m iii. .] — The foot that on 

agent employed by one person to effect 
an exchange of properties is, after 
bringing It about, rewarded by the 
other party for doing so does not in 
Itself constitute him the agent of the 
latter, though it may be some evidence 
that he was. — Brovey t?. Bull (Alta.), 
[19271 4 D. L. R. 992; [1927] 3 

W. \V^. R. 613.— CAN. 

sk. Agent hairing option to pur- 

chase.] — Gunning v. Lusby (No. 1) 
(1922), 68 D. L. R. 89 ; 55 N. S. H. 
84; affd.. [1925] 1 D. L. II. 101.— 
CAN. 

si. Partner of ayent to buy one of 
trustee vendors — Purchaser suffering no 
damage.] — Woolworth (F. W.) Co., 
Ltd. V. Pooley (1925), 35 B. C. R. 
386.— CAN. 

1599 1. Joint adventurers.] — Grosch 
V. Lovkridqe, Smith v. Loveridge 
(Ont.), [1930] 1 D. L. R. 309.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 15.— 
A. 


1601 i a. .1 — If the agent for the 

vendor In a sale of real property 
receives oommisslon from the pur- 
chaser also, the vendor is entitled to 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed. — F oster r.. 
Reaume, [19241 2 D. L R. 951 ; revsg.. 
[1923] 4 D. L. R. 51 ; 54 O. L. R. 245. 
—CAN. * 


1608 vi. •. 1 — Where an agent 

accepted commission from both parties 
& in consideration thereof his principal, 
since deceased, sigrned an agreement to 
pay the agent a r^uced commission : — 
Held : the making of the agreement 
being proved & corroborated by Its 
production, Evidence Act, R. S. O., 
1927, does not reqt^ corroboration 
of the disclosure. — B aylky v. Trubto 
& Guarantee Co., Ltd., [19311 1 
D. L. R. 500 j 66 0. L. R. 254 ; adjor., 
[19301 8 D. L. R. 686 ; 65 O. L. R. 
316.— CAN. 



VoLL— Agency. Cam 1608b— 1664. 


secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved. — A.-G. v. Goddard 
(1929), 98 L. jr. K. B. 743 ; 45 T. L. R. 609 ; 
73 Sol. Jo. 614. 

1616. Add, Annotation : — As to (2) Consd. Harrods, 
Dtd. V, Lemon, [1931] 2 K, 167. 

1621. Add, Annotation : — Oenerallyt Consd. A.-G 
V, Goddard (1929), 98 L. J. K. B. 743. 

1628. Add, Annotation : — Aa to (2) Apld. A.-G. v, 
Goddard (1929), 98 L. J. K, B. 743. 

1626. Add, Annoiaiiona : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19 ; Fenton 
Textile Assocn. v, Thomas (1929), 45 T. L. R. 
264. Reid. Re Hall & Pirn (1927), 137 L. T. 
586. 

1626a. Crown servant.] — A.-G. v, Goddard, 

No. 1608b, ante, 

1627. Add, Annotation: — Aa to (1) Consd. Calico 
Printers* Assocn., Ltd. v, Barclays Bank 
(1931), 146 L. T. 51. 

1632. Add, Annotations : — As to (1) Consd. Rhodes 
V, Macalister (U;23), 29 Com. Cas. 19. Held. 
Taylor v, Oakes, Roncoroni (1922), 127 L. T. 
267. Aa to (2) Consd. A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. Refd. Adams v. Morgan, 
[1923] 2 K, B. 234. As to (3) Refd. Ramsden 
V, David Sharratt & Sons (1930), 36 Com. 
Cas. 314. Generally, Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 167. 

1635. Add, Annotations : — Apld. Alexander v, 
Webber, [1922] 1 K, B. 642 ; Be A Debtor, 
[1927] 2 Ch. 367. 

1636. Add, Annotation : — Apld. Be A Debtor, 
[1927] 2 Ch. 367, 

1638. Add, Annotation : — Generally, Retd. Be A 
Debtor, [1927] 2 Ch. 367. 

1638a. .] — Pltf, agreed to purchase a 

motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 


Dm'ing the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf. *8 chauffeur 
a share of the' profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit i — 
Held : the surreptitious dealing hetween 
deft. & pltf.*s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; & they were entitled 
on the ground of the fraud to avoid the con- 
tract &, to recover the deposit. — Alexander 
V. Webber, [1922] 1 K. B. 642 ; 91 L. J. 

K. B. 320 ; 126 L. T. 612 ; 38 T, L. R. 42. 

1640. Citation : — For “ Bartram v. Lloyd, No. 

1007, ante,'* read “ Bartram v, Lloyd 
(1904), 90 L. T. 867, C. A.” 

Add. Annotation : — -Generally, Refd. Be A 
Debtor, [1927] 2 Ch. 367. 

1640a. .] — A. employed L. as his agent to 

negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission ; 
— Held : the payment of the commission to 

L. by B. rendered the contract voidable, if 
not void, against A . — IZe A Debtor (No. 229 
of 1927), [1927] 2 Oh. 367 ; 90 L. J. Ch. 381 ; 
137 L. T. 507 ; [1927] B. & C. R. 127, O. A. 

1643. Add. Annotations : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19. Refd. He Hall 
& Pirn (1927), 187 L. T. 585. 

! 1649. Add, Annotation: — As to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B. 
220 . 

1662. Add, Annotation: — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


PART vni. SECT. 2. SUB-SECT. 15.— 
B. 

sm. Agent to do repairs — Agent doing 
work himself houB 0 -a«reDt 8 , 
acted as agents for pltf. to collect the 
rents & to do the necessary repairs to 
her property. Defts. were originally 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the ** usual trade 
prices,” w’hich included a profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pltf. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them in 
Ckddition to their commission : — Held : 
as pltf. knew & approved of the repair 
work being executed by defts., 8l defts. 
had made sufficient dlsolosure to pltf. 
that they were .charging a profit, & 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened. — Shsrrabd e. Bab&on, [1923] 
1 I. R, 21.— IR. 

PART VIII. SECT. 2, SUB-SECT. 16.— 
D. 

1635111. ,] — Any secret benefit 

given by one contracting party to the 
•gent of another with the intention 


of influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract. — Davies v. 
Donald. [1923] C. P. D. 296.— S. AF. 

1636 Iv. .1— A private arrange- 
ment between an agent on a commission 
basis & an employee of his principal 
whereunder the agent Is to give the 
employee a rebate on certain of his 
commissions Is ground for repudiating 
the contract ; unless, possibly, where 
it can be shown that the arrangement 
did not conflict with the principal’s 
interests. -Cotrrrs v. Acbib Manu- 
facturing Co.. Ltd., [1931 1 3 D. L. li. 
440 ; am., [19311 3 W. W. R. 273; 
4 D. L . R. 803 ; 40 Man, L. R. 9.— CAN. 

q 1. Defendant ignorant that 

commission paycwle try plaintiff.] — On 
appeal from a judgment decreeing 
specific performance of an aarecraent 
for the exchange of lands, w'hlcb had 
been brought about by agents, who 
acted for botb parties, applt. relied 
especially on the defence that tbe 
agents bad, without her knowledge, 
received a commission from both 
parties : — Held : the evidence foiled 
to show that deft, knew that a com- 
mlsslou was payable by pltf. to the 
agents, what evidence there was being 
to the contrary, & the appeal was 
allowed & the action dismissed. — 
MooRxe. Johnston, 11934] 1 W. W. R. 
815 ; 2 D. L. R. 679.— CAN. 
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1664 xlv a. .] — Pltf. not allowed 

to recover commission on exchange of 
doft.’s land, as there was no agree- 
ment In writing to pay such oom- 
mlssion as required by Alberta Stat. 
190G, 0. 27 . — Nunnklf.y v. Blait, 
[1919] 2 W. W. K. 699 ; 47 D. L. U. 
254.— CAN. 

1664 xiv b. .] — Alberta 8tat. 

1900, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other romuuoratlou 
claimed by a purchaser's agent. — 
Potter v. Landen, [1920] 8 W. W. R. 
1075.— CAN. 

1664 xiv 0 . .] — Under an ora 

agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906, c. 27, was 
amended: — Held: (1) the amending 
Act did not apply to an ogreemonl 
made before Its passing ; (2) the agent 
was entitled to compeusatJon, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels. — Filtkau & Da 
RousflY V. Nesbitt, [1920] 2 W. W. R. 
892 ; 63 D. L. R. 514 ; 15 Alta. L, B. 
522.— CAN. 

1664 xiv d. .] — An agreement for 

the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in two parts, tbe one called the 
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1669. Add, Annotation : — Retd. Howard Houlder 1670a. .] — Pyke v. Day (1844), 2 L. T. 
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1683. Add, Annotation : — Expld. & Dlstd. Patent 

1670. Add. Annotation : — Retd. Howard Houlder Castings Syndicate v, Etherington, [1919] 2 
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offer 8c the other the acceptance, the 
one 'being placed linmediatoly above 
the other ; the lower part only wae 
Blgned by deft.. & the upper was 
elgned only by the person with whom 
deft, was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay “ the 
regular commission ** ; & the lower 

pari, signed by deft., contained the 
words : “I agree to pay a commission 
on 126,000 at 21 per cent ** on execu- 
tion of the agreement to pltf. : — Held : 
the agreement to pay pllf. a commis- 
sion did not satisfy Stat. f'rauds, 
s. 13, as enacted by 6 Geo. 5, c. 24, 
8. 19, &; amended by 8 Geo. 6, c. 20, 
B. 68, for the agreement was not in 
writing separate from the sale agree- 
ment, & an action for the commission 
could not be maintained. — Davis v. 
Beoqs (1919), 46 O. L. R. 169 ; 17 
O. W. N. 63.— CAN. 

1664 xiv e. .] — Held : the agree- 
ment to pay a commission, in order 
to be separate from the sale -agree- 
ment, need not bo on a separate piece 
of paper. — Hatoabth v. Webb (1923), 
64 O. L. R. 172.— CAN. 

1664 xiv f. .] — Silverman v. 

Leorke (1919), 45 O. L. R. 107 ; 47 
D. L. R. 713 ; 15 O. W. N. 278.— CAN. 

1664 xivg. .h-Held: an addi- 

tion to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement not in 
writing entered into before its enact- 
ment. 

An Act which Is a bar to an action 
to recover an agent’s commission unless 
the agreement therefor be In writing 
la also a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his prliiclpal 
for preventing him from earning the 
commission. — Smith v. Upper Canada 
COLLBOE, [1921] 1 W. W, R. 1154; 
67 D. L. R. 648 ; 61 S. 0. R. 413.— CAN. 

1664 xiv h. Construction of 

aoreement .] — McIntyre & Co. r. Law, 
[19181 2 W. W. R. 359 ; 13 Alta, L. R, 
273 ; 40 D. L, R. 231.— CAN. 

1664 xiv j. .] — Land Agents 

Act, 1912, s. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for his authority by the document 
creating It. — Hooper v. Anderson 
(Edward) & Co., Ltd., [1918] N. Z. 
L. R. 119.— N.Z. 

1664 xiv k. .] — Land Agents 

Act, 1912, B. 13, covers every action 
for remuneration for or in respect of 
the sale of land ; 8c the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the Beet. — 
Hooper v. Anderson (Edward) & 
Co., Ltd. (No. 2), [1919] N. Z. L. R. 
65.— N.Z. 

1664 xiv 1. .] — The effect of 

Laud Agents Act, 1912, s. 13, Is to 
prevent the agent from recovering his 
commission by action. — GiJisoow v. 
Hood, [1920] N. Z. L. R. 686.— N.Z. 

1664 xvi a. .] — McLaugh- 

lin & Co. V. Birrs, [1925] 3 D. L. R. 
968 ; [1926] S. L. U. 690.— CAN. 

1664 xxl. Agent aciing for 

syndicate — Also member of syndicate.}— 
— Where an agent is Interested himself, 
along with others, in a transaction 
whlon Is being carried through by him, 
he primd facie U not ebtitled to charge 
his CO -ad venturers any commission. — 
Glasgow v. Hood, [1920] N. Z. L. R. 
686,— N.Z. 

1664 xxil. Soldier Settlement 

Act, 1919 (c. 71). s. 61.1— A real estate 


agent entitled to his commission on a 
sale made before the coming into 
operation of the above Act. — Row- 
lands & Johnstone v. Holland 
(1920), 53 D. L. R. 652.— CAN. 

1664 xxiU. .1— Deft, listed 

lands with pltf. for sale, & pltf. negoti - 
ated with three soldiers, although, 
apparently, pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldiers & pltf. 
claimed commission from deft. : — 
Held : pltf. not entitled to commission. 
— Todd v. Potvin, [1922] 1 W. W. R. 
479 ; 63 D. L. R. 233 ; 17 Alta. L. R. 
226.— CAN. 

1664 xxiv. .] — Lands were 

listed with the Soldier Settlement 
Board at the siiecified price of 13,800. 
Deft, agreed to purchase at $3,800. 
The Board refused to nay more than 
$3,200. Deft, then arranged with 
the owner that the latter should trans- 
fer the lands to the Jloard for $3,200, 
which was subsequently done, & ho 
aigreed to give, 8c did give, his promissory 
notes for the dllTerenco as part of the 
oonsid oration & os in increase in price : 
— Held : the above sect, did not apply. 
— Flower v. Sanderson, [1922] 3 
W. W. R. 464 —CAN. 

1664 XXV. .] — In order to found 

a legal claim for commission there 
must not only bo a causal, but also a 
contractual, relation between the 
Introduction & the ultimate trans- 
action of salo. Whore there is no 
oinploymout to sell express or implied, 
there can bo no claim to remuneration. 
— Weeden V. Turner (1922), 68 

D. L. R. 748 ; [1922] 3 W. W. R. C23. 
—CAN. 

1664 xxvi. -.] — Morris v. 

Walton (1914). 28 W. L. R. 547 ; 18 
D. L. R. 655 ; 24 Man. L. R. 361.— 

CAN. 

1664 xxvii. .] — Ecclestone r. 

Union Mining 8c Milling Co., [1932] 
3 D.L. R. 514; 45 B, C. R. 297.— CAN. 

1664 xxviii. .] — An agent is not 

entitled to roc.oivo commission after 
he has ceased to be an agent unless the 
principal has so agreed. — Grover v. 
STUiLiNa Bonding Co., [1935] 3 

D. L, R. 481.— CAN. 

1669 I. Contract may be express 

or implied.] — In an action to recover 
remuneration on a quantum meruit 
basis for procuring a purchaser for 
deft.’s oil leases : — Held : although 

E ltf . had at first acted as a volunteer on 
is own initiative, the benefit of pltf.’s 
Introduction of the purchaser had been 
completed at deft. *8 implied reouost, 
& since deft, had accepted the purchaser 
Sc profited by pltf.’s services, pltf. was 
entitled to be remunerated on the 
ground of an implied contract to pay 
therefor. — Johnson v. Forbes, [19311 
2 W. W. R. 819; 2 D. L. R. 940; 
revsd. (1932), 1 D. L. R. 219; [1931] 
3 W. W. R. 757 ; 26 Alta. L. R. 268.— 
CAN. 

1071 vlii. .]— In the 

absence of an express contract as to the 
oommission which a real estate agent 
is to receive, he Is entitled to a reason- 
able remuneration having regard to the 
oirouinstances of the particular case. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or Implied, that the chargee 
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for their services are to be based on 
such custom. — Garland v. Newman 
(1922), 66 D. L. R. 770 ; 32 Man. 
L. R. 1 ; [1922] 1 W. W. R. 867.— CAN. 

1671 ix. When implied 

contract negatived.] — Deft, advertised 
his business for sale in a local news- 
aper. The following day pltfs., 
avlng seen the advertisement, called 
on deft. & Inquired the price. Pltfs. 
then entered into communication with 
A., who ultimately bought the business : 
— Held : deft, had never considered 
that he was employing pltfs. to act as 
his agents, & pltfs. had failed to prove 
any implied contract by deft, to 
remunerate them. — Chapple u. Moss, 
[1920] 22 W. A. L. R. 74.— AUS. 

1671 X. .] — Pltf. was 

asked by defts. to find a purchaser for 
a wagon, & he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pltf. should be paid 
u commission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. & would not have bought the 
wagon if he had not been persuaded by 
pltf. to do so : — Held : an agreement 
to pay commission was ini plied. — 
Nicholas v. Dumoulin (1919), 46 
D. L. R. (587.— CAN. 

1671 xi. -.]— An im- 

plied contract to pay a real estate agent 
a commission for his services if he 
found a purchaser for a property is 
negatived by the fact that the o\^Tier 
refused to list tho property with him, 
although she gave him the terms upon 
which she was willing to sell. — Tolley 
& Co. V. Skuce (1922), 63 D. L. R. 
602.— CAN. 

1671 xii. • .]— It is 

not a general principle of law that 
whenever a man, having found out 
from tho owner of property the terms 
upon which it can bo sold or leased, 
produces a third party who will buy 
or lease on tliose terms, he thereby & 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
In the event of a sale or lease being 
effected upon tho terms Ktatod. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promiseto pay 
a commission may be inferred. A 
mere volunteer who acts as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner terms of 
sale or lease, & thus brings about a 
completed trausaction upon those 
Identical terms, legally cl^ni a com- 
mission from the owner in the absence 
of some promise to pay a commission, 
either express or implied. — C haaibkr- 
LTN V. Maw (1922), G8 D. L. R. 754 ; 
[1922] 1 W. W. R. 299.— CAN. 

1679 iv. Cut of what fund pay-- 

able .] — The agent Is entitled to pay 
himself his commission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter- The right, however, does not 
extend to any sum paid to the agent 
by some tliird person on behalf of the 
principal. — Glasgow v. Rood, 119201 
N. Z. L. R. 680.— N.Z. 
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1687. Add*, Annotation : — Refd. Adelaide Electric 
Supply Co. V. Prudential Assurance Co., 
[1934] A. C. 122. 

1687a. Commission on sale.] — (1) Although 

commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is* employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 


terms of his being paid by the purchaser a 
commission on the purchase price if business 
is transacted, & where the parties are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction. — Bow’s Emporium 
Ltd. V. Brett (A. R.) & Co., Ltd. (1927), 
44 T. L. R. 194, H. L. 


1679 V. Devoait on sale of 

land.] — A licensed land a^rent, who does 
not hold from his principal a written 
authority to sell, & who, havins: 
effected asale of his principal’s land, has 
received from the purchaser, without 
his principal’s knowledge, a dtiposit. 
Is not entitled to retain thereout his 
commission. — S mith v. Bason, [1921] 
N. Z. L. R. 407.— N.Z. 

1679 Vi. .]— When a 

deposit on a sale of land is paid to a 
land agrent ho must paj' it over to him 
on demand, subject to the m^ent’s 
right to apply the same in payment of 
expenses, commission, or other charjros 
Incidental to the sale ; but com- 
mission which is made irrecoverable 
by law is not a just alloH^anco deduct- 
ible by the aprent. — i uchanan v. 
Samson, [1922] N. Z, L. R 558.— N.Z. 

Bn. Amou'ni of remuneraiion — Sale of 
mortgaged property — As if free froin 
incumbrances.] — Resp. placed a farm 
in the hands of applts. for sale or 
exchancre Sc undertook, should a sale 
or exohanpre be effected by them, 
to pay comniiaalon at speclfled rates. 
Applts. found a purchaser for the 
property Sc an agrreemeut was executed 
whereby resp. agreed to sell the 
property “as If free from incum- 
brances.” Applts. sued for com- 
mission on the full value of rosp.’s 
property unincumbered, but the maiRs- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption : — Held : commission 
was payable on the gross price of the 
property sold. — Knyvrtt & Puatt v. 
SuiSTEi), [1918] N. Z. L. R. 53. — N.Z. 

BO. Necessity for compliance ivith 
Land Agents Aet, 1922.1— Pitf., who 
was a land agent, received Instructions 
from deft, to soil deft.'s property, & 
obtained a buyer at the price 
authorised, Avho paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft, sold It to another 
buyer & in effect repudiated the con- 
tract of sale effected by pltf. on his 
behalf. On the repudiation of the 
contract pltf. utilised the deposit of 
£200 received from his purchaser in the 
purchaso of another property hy the 
first buyer. Pltf. notwithstanding that 
he did not forw'ard the deposit, with the 
signed contract to deft., less his oom- 
inission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the ground that pltf. had not com- 
plied with the provisions of Band 
Agents Act, 1922, s. 8, deducting his 

commission from the deposit, & 

handing the balance to deft. The 
magistrate having nonsuited pltf. : — 
Held : sect. 8 deals with the applica- 
tion of trust moneys & if the deal was 
going through It was the duty of pltf. 
as agent to act in compliance with it, 
but If the deal was not going through, 
if there had been repudiation as the 
magistrate found sect. 8 had no 

application. Pltf. was accordingly 

entitled to payment of his commission. 
— Ballantyne V. Cloutt (1927), 29 
W. A. L. R. 93.— AUS. 

1684 ia. .1 — Hamel v. 

Patenaupe, [1925] 4 D. L. R. 1071 ; 
[19251 S. O. R. 493 ; revsa.* (19251 4 
D. L. R. 577 ; Q. R. 35 K. B. 333.— 
CAN. 


1684 vl. .] — A distributor 

of machinery wrot.e It« agent with 
reference to a prospective sale at 
$1,200 as follows : “ Your commission 
1 0 per cent, if we Ilnance, 25 per cent. If 
you handle cash basis ” : — Jleld : the 

E hrase “ handle cash basis ” could not 
e given an alleged trade meaning that 
the agent should buy from his principal 
& resell to the prospective purchaser & 
assume full responsibility to him. — 
Trknwitii. Ltd. v. Jarvis ELKimiio 
Co.,Ltd.(B.C.), (19291 4 D. L. R. 400: 
2 W. W. R. 489.— CAN. 

1684 vii. .] — A real -estate 

agent having earned a commission for 
procuring a purchaser of farm lands 
entered into an agreement with the 
vendors by which they undertook to 
pay him part of the commission in cash 
and a pcnicntage of the balance each 
year “ as It is paid off by the purchaser 
on the contract.” Nothing was stated 
as to what would happen should the 
purchaser fail to make his payments or 
If the vendors should detonnlno the 
contract. The vendors, having become 
dissatisfied with the purchaser, det/cr- 
mined the contract of sale by agree- 
meut with the purchaser ; — Held : the 
agent was entitled to recover the full 
amount of the commission. — Levknick 
V. I'pr v t:. Eddy, (1931] 2 W. W. R. 
771.— LA^L 

1684 vlii. .1 — Pltf. who as 

agent for had procui‘od a pur- 

chaser on the crop-payment plan for 
two sec Lions of land owned by defts. 
agreed in writing to accept $1,280 as 
his commission, payable, as to $500 
thcr(5of, on Nov. 1, 1930, “if N. (the 
pimihaser) farms under said purchase 
agi*eeinont. Sc delivers your grain,” &, 
as to the remaining $7 80 “ in the fall 
of 1931 under the same conditions of 
N. farming, & deliveilng the crop to 
you the same as 1930.” Pltf. had 
recommended N. to defts. as a man 
fit & competent to perform his contract 
with them, but In the fall of 1930 his 
position was such that ho was unable 
to carry on &, In consideration of a 
quit-claim deed, he was released from 
his contract. Ho had farmed the land 
In 1930, Sc delivered one-half share of 
the crop harvested by him to defts., , 
but he did not summerfallow according 
to the terms of the contract, or pay the 
taxes or the interest on the unpaid 
purchase-money, & he negligently 
allowed 125 acres of standing crop to 
go to waste : — Held : tho condition 
of pltf.’s right to the commission was, 
not merely the purchaser’s delivery of 
deft.’s share of tho grain grown on 
the land ; but also his farming the 
land in accordance with tho terms of 
his purchase agreement. Sc, as ho ha<l 
not done so in 1930, pltf. was not 
entitled to the 1500, nor to the 
additional $750. — Broatch v. Ver- 
mont Loan & Trust Co., 11931] 2 
W. W. R. 775.— CAN. 

1684 ix. Sufficiency of — Statute 

of Frauds — Cornmis^on on sale of land.] 
— Rice Sc Sons v. Toronto HARsouit 
Commission (1935), 2 D. L. K. 481; 

O. R. 243.— CAN. 

BD. Ariion for commissi f/n on sate — 
Defence denying sale — Effect.] — When 
In an action for commission on a sale 
the principal’s pleadings deny the 
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agi’ooment for sale, such denial in- 
dicates his repudiation of the agreement 
to pay the agent, &, under the doctrine 
of antiolpattiry breach, the latter, on 
proving his right to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
tho agreement It was to be paid In 
instalments at dates which are yet in 
fuiuro. — Hanton v. 8tkdman, [1025] 
1 W. W. R. C42.— CAN. 

gq. Tariff rate of Estate Agents 

/fistitute.] — Plein SC Co.v. Jacobson 

6 Son. 119281 App. D. 26.— S. AF. 

Br, Commission — Meaning of.] — The 

word “ commission ” may quite pro- 
perly, botli from a legal Sc commercial 
point of view, bo employed as denoting 
a lump sum which represents no 
percentage on anything. — C ampbell 

V. National Trust Co., Ltd., [1931] 
1 W. W. R. 466 : 1 D. L. R. 705.— 
CAN. 

8t. Voluntary agent.] — A voluntary 
agent Is not entitled to commission 
although he brings about a sale, If 
there Is no errmloymont os agent Sc no 
ratification. — jQAFPNER v. Northern 
Tiutsi'8 Co. (1910), 14 W. L. K. 403.— 
CAN. 

sv. Solicitor acting as real estate 
broker.] — Safer v. Rotstkin, [19371 3 

W. W. R. 332 : 11938] 1 D. L. R. 58; 

7 F. T.. J. (Can.) 133.— CAN, 

8W. Registration — When necessary,]-^ 
Tho fact that a real estate agent who 
Is required by sect. 32 of Tho Security 
Frauds Prevention Act, 1929, as 
amended, to bo registered thereunder, 
becomes registered before bringing an 
action to recover a commission on a 
transaction which took place before he 
was registered, does not enable him to 
maintain the action. — McCJrea v. 
BELANaER. [193G] 2 W. W. R. 202 ; 3 
D. L. K. G5 ; 6G Can. C. C. 293 ; 44 
Man. L. R. 197.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

B. (a). 

1693 vii. .] — A sale of land 

directly by the owner, after it liad been 
listed for sale with a broker, does not 
entitle the latter to his oominlsalon, 
merely because It happened to bo sold 
to a purchaser with whom he had 
negotiated in a previous transaction. — 
Gilbert Brothers v . MoDill (1917), 
36 D. L. R. 324.— CAN. 


1693 vili. .1 — Where a person 

discovers that another Is oonsJderlng 
the purchase of a piooe of land Sc then 
ascertains from the owner that he will 
sell & pay a commission, but does not 
afterwards communicate with the 
prospective buyer, & the latter & the 
owner complete the sale themselves, 
there Is no commission payable by the 
owner. — Lanotonv. Nichomon, 11918J 
1 W. W. R. 908.— CAN. 


1698 ix. .] — An agent for the 

sale of coal who had merely inter- 
viewed a customer Sc notified his 
prinoipal that he had done so : — Held : 
not entitled to a commission on an 
order given about two months lator 
direct to the principal, Sc after an 
inspection of the coal by the customer. 
— bond tj. Sturgeon Consolidated 
Ojllieriks, Ltd., ri918) 2 W. W. R. 
912 ; 41 D. L. R. 147.-^AN. 
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16Q9a. Agent for sale of lottery ticket — Sale by 
principal.] — Nash v, Shbpheard (1931), 76 
Sol. Jo. 881* 


1706a. .] — ^Wliere an agent ia ins^cted, but 

not as sole agent, to sell a house, & he 
procures an offer to purchase “ subject to 


1698 z. .] — In the absence of a 

special agreement that he Is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 
purchaser whom he himself has found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
commission. — B abaqer e. Walulce, 
[1919] 2 W. W. 858 ; 48 D. L. R. 
168; 12 Saak. L. R. 301.— CAN. 

1698 xi. .] — Where an agent 

spoke to one about certain land & 
the latter refused to buy, but some 
time afterwards, hearing through 
another ohannel that the land could be 
rented, went to the owner’s place for 
the purpose of renting it & was Induced 
by the owner to buy it : — Held : the 
agent was not entitled tn oommlssion. 
— Taylor v, Rabbittb, [1920] 1 

W. W. R. 1024 ; 63 D. L. R. 69 ; 13 
Sask. L R. 198.— CAN. 

1698 xii. .] — Deft, desired to 

acquire or gain control of certain 
shares In a co. Pltf. outlined to him 
a plan, & for carrying out the arrange- 
ment one-third of the shares were to be 
given to pltf. Pltf. worked on the 
undertaking Si made considerable 
progress, but before the eohome was 
carried out deft, obtained what he 
wanted In other ways &; without 
making use of pltf.'s servioes : — Held : 
pltf. could not recover the agreed 
commission. — M acIntyre e. Mill^k 
(1922), 70 D. L. R. 218 ; [1922] 3 
W. W. R. 629.— CAN. 

1698 xiJi, .] — As a general rule 

& in the abaenee of any stipulation 
to the contrary a principal, who cm- 

S lOys a house agent on commission to 
nd a puTohaser for a house, retains 
the right as against the house ageut 
of selling the house to a third party, 
who has not been Introduced by the 
house agent directly or through another 
agent at any time before a proper offer 
is brought tn him by the house agent. 
If by so selling ho prevents the house 
agent from earning his proper com- 
mission he is not liable in damages, for 
the act of selling is a rightful act as 
against the house agent. — B oose v. 
Zkedbrberq Sc Duncan, [1 91 8 ] C. P. D. 
283.— S. AF. 

1693 xiv. .1 — An auctioneer 

was employed to sell property by 
auction on condition that if the 
reserve price was not reached no 
oommlssion was to be charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach Che owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally Intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property ; — Held : the 
auctioneer’s agency terminated the 
moment ho failed to sell by auction. — 
Martin v. Currie, [1921] T. P. D. 
50,--~S, AF. 

1693 xv! .]— Deft, listed his 

property with jpltfa., real estate agents, 
for sale at a fixed price Sc on named 
terms. Pltfs. mentioned the property 
to one F., who thereafter negotiated 
with deft, for the purohaao of the 
property. Sc oonoealed from him the 
fact that pltfs. had sent him. Deft., 
then, without any knowledm or 
pltfs.’ intervention, sold to F.. on 
terms less advantageous to himself 
than those contemplated in the ainee- 
ment between pltfs. Sc himself. Tnepe 
was nothing in the oiioninstanoes to 


put deft, upon his Inquiry as to whether 
pltfs. had sent F. to him : — Held ; 
pltfs. could recover neither a oom- 
mlssion on the sale nor anything for 
their services by way of quarUum 
meruit. — Elvin v. Olouqh (1908), 7 
W. L. R. 762 ; 8 W. L. R. 590.— CAN. 

1698 xvl. .1 — In an action for an 

agent's oommlssion on the sale of a 
farm by deft, to one 0. held that pltf. 
could not recover ; because be had not 
been Instrumental In bringing the 
parties together, C. having been dis- 
covered by deft., & beoause pltf.’s 
employment with respect to O. was of 
a special character under the terms of 
whioh he was not to be entitled to a 
oommission unless he succeed in selling 
the land to C. on the terms stated ; ho 
failed to secure an offer from C. &; 
deft, sold to O. direct. — Wiebb v. 
Garvey, [1930] 2 W. W. R. 468 ; 8 
D. L. R. 992 ; 24 S. L. R. 554.— CAN. 

1700 Iv. .] — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, Sc later the buyer renews the same 
through an agent, the agent is entitled 
to commission. — F itzoerald v. Buck- 
LKY, [1924] 4 D. L.'R. 38; atfg. 26 
O. W. N. 638,— CAN, 

1702xxxix. .] — H. agreed with 

S., who had certain properties in his 
hands for sole, that he snould receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parlies. 
H. pressed C. to purchase, but after a 
time, 08 a matter of policy, let the 
matter drop. Intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.'s staff 
indirectly approached who decided 
to purchase : — Held : H. had estab- 
lished a chain of causation between his 
efforts Sc the result, Sc he was entitled 
to half the oommission. — Hbaly v. 
Saunders (1921), 17 Tas. L. R. 32. — 
AUS. 

1702x1. .1— Pltf. as agent for 

the owner of certain property intro - 
duoed it to A. The owner was asking 
£17 17«. per week. Pltf, gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable. & returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label & consulting the telephone 
directory, discovered the owner’s 
address, Sc met him to discuss the 
letting of the property, but did not 
tell him that she had seen pltf. After 
negotiations between A. & the owner 
extending over some days the. owner 
agreed to let the property to A. for 
twelve months at £13 13«. per week : — 
Held : pltf. was entitled to commis- 
sion. — Symons v. Callil, [1923] 
V. L. R. 49.— AUS. 

1702 xU. .]— Deft. gave to 

pltfs. written authority to sell her 
land on terms, one of whioh was 
“ price, very lowest, £10,000.” Pltfs. 
brought the property under the notice 
of A., who got into personal com- 
munication with deft. & decided that 
it would suit him lu every way, except 
as to nrioe. After a delay of some 
weeks deft. Sc A. resumed negotiations, 
whioh led to a sole of the property to 
A. for £7,300 : — Held : the relation 
of buyer & seller was really brought 
about by pltfs., who were entitled to 
oommisslou. — Birtuhnell v . Morris, 
[1913] V. L. R, 201.— AUS. 

1702 xlU. .] — Agent Held ; 

entitled to recover oommission. — 
Gamble v. Excelsior Lite Assurance 
Co. (1917), 36 D. L. R. 692.— UAN 

1702x1111. ^,1- In 1913, deft. oo. 

employed pltfs., brokers, to sell Its 
lumber property at a minimum price 
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of 1110.000.00, Sc agreed to pay a 
commission on the purchase price. 
During the remainder of that year Sc 
the whole of 1914, pltfs. were working 
on this proposition, but failed to 
effect a sale. In 1015 the selling nrice 
was reduced to 175.000.00. In 1916, 
deft. co. sold to a purchaser intro- 
duced by pltfs. for 105,000. CO : — Held : 

S ltfa. were entitled to commission on 
tie purchase price. — J ardike e. Pres- 
cott Lumber Co.. Ltd,. (1917), 44 
N. B. R. 505.— CAN. 

1702 xliv. ,]— Where land is 

listed witii a real estate agent for sale 
Sc is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, the latter is entitled to his 
commission, even though the terms of 
sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to. — King v. 
SOHON, [1918] 3 W. W. R. 892 ; 44 
D. L. R. 111.— CAN. 

1702 xlv. .1 — Nunnklly v. On- 

sum. [19211 1 W. W. R. 506 ; 56 

D. L. R. 599 ; 16 Alta. L R. 455.— 
CAN. 

1702 xlvi. .] — Deft, agreed to 

pay pltfs. commission on the sale of 
certain land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not given. 
Pltfs. submitted the land to P. on 
terms of the listing Sc introduced P. 
to deft., who later, without pltfs.’ 
knowledge or consent, entered into an 
agreement with P. for 8a]e of the land 
& of certain chattels used in farming 
it. The price of the laud was some- 
what less, & the cash pajTnent con- 
siderably less, than as given in the 
listing : — Held : pltf. was wrongfully 
deprived of the rigiit which the listing 
gave him to earn his commission. — 
Gilbert Brothers, Ltd. v. Kbisbb 
(1922), 69 D. L. R. 713 ; [1922] 2 
W. W. R. 1228.— CAN. 

1702xlvii. .1 — Agent HeW ; 

not entitled to recover commission. — 
Kennedy u. Victory Land & Timber 
Co., [1922] 3 W. W. R. 146 ; 68 

D. L. R. 201 ; revsd., [1922] 3 W. W. R. 
683 : 70 D. L. R. 868.— CAN. 

1702xlviU. .1— If the relation 

of buyer & seller is really brought 
about by the act of the agent, he is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of his was the causa causans or the 
efficient cause of the sale. — B unting 
V. flovLAND & Watkins (1923), 33 
B. C. R. 291.— CAN. 

1702 xUx. .1— Deft, wishing to 

sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
introduced P. but negotiations failing, 
deft, canoeiled the agent’s instruction 
to sell. Some time later deft. Sc P. 
agreed upon terms & a sale resulted ; — 
Held : commission was payable on 
the amount P. first offered Ihrough the 
agent. — Fraser v. Harrison, [1924] 
1 D. L. R. 765 ; 56 N. S. R. 431.— CAN. 

17021. .1 — Pltf. procured A., 

B., Sc C. to enter into an agreement to 
purchase deft. *6 mineral « claims on 
certain terms of payment, upon which 
pltf. was to receive a commission as 
payments were made from time to time. 
Under this agreement a portion of the 
purchase price was paid Sc pltf. got his 
oommission, but the agreement was 
afterwards cancelled. Subsequently 
E., who had advanced to A. a 
oonsiderable part of the money paid 
by him under the agreement, entered 
into an agreement direct with deft, 
to purchase the claims paying $10,000 
down. Sc pltf. sought to recover oom- 
misaion on that sum : — Held : pltf. 
was not the effective cause of the 
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contract,” & that offer is accepted by the 
vendor “ subject to contract,” but the sale 
8ubsec[uently goes off owing to the vendor’s 
obtaining a better offer through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- 
tract of sale, & he cannot recover damages 
from the vendor, as the vendor has not com- 
mitted any breach of contract whereby the 
agent was prevented from earning his com- 


mission. — Raymond v. Wooten (1981), 47 
T. L. R. 606 ; 76 Sol. Jo. 645, D, 0. 

Annotations : — Dbtd. Trollope (Goo.) & Sons v. Marty n Bros. 
(1934), 50 T. L. R. 544. Apld. Muason v. Moxley, [1936] 
1 All E. R. 64. 

1705b. .] — Oakhill V. Oowbn (1934), 78 

Sol. Jo. 337. 

1706a. .] — Bow’s Emporium, Ltd. v, 

Brett (A. R.) & Co., Ltd., No. 1087a, ante. 


Bale. — Olsen v. Peabson, [1924] 1 
D. L. R. 1097.— CAN. 

1702 li. R. M. Buchanan Co., 

Ltd. t>. Eby, (1927) 2 D. L. R. 819 ; 
[1927) 1 W. W. R. 929 ; 21 Saak. L. R. 
438.— CAN. 

1702 lil. .) — NicHOmoN V. De- 

BUSE (Alta.), [1927) 3 W. W. R. 799.— 

CAN. 

17021111. .) — An agent gave G. 

a card to view certain property. After 
inspection Q. decided not to buy os 
the price was too high. Some months 
later G. saw a “ for sale " notice on the 
property which reminded him that he 
had previously inspected the property. 
He tnen. without further communica- 
tion witn the agent, negotiated with 
the owner direct & piuchosed for a 
smaller amount : — Held • the causa 
cauaans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase price. — D oyle v. 
Gibbon, [1919] T, P. D. 220.— S. AF. 

1702 liv. .] — Certain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
8c was thereafter given to the auctioneer 
for sale privately. L., on passUg the 
property, saw a notice up referring 
Intending purchasers to H., but being 
aware of the fact that the auctioneer 
had been selling the property went 
to the auctioneer, who referred him 
to the owner. L. thereupon went 
direct to tlie owner 8t bought the 
property after having told him that be 
came on his own behalf & not at the 
Instance of any agent: — Held: the 
auctioneer was entitled to his com* 
mission. — T regaskf.s v. Meiklk, [1922] 
T. P. D. 317.— S, AF. 

1702 Iv. .1 — Where a vendor 

concludes a contract of sale with a 
arty with whom his real estate agent 
as been negotiating in ignorance tliat 
he Is such a party, the agent Is entitled 
to his commission If the circumstances 
are such that the vendor ought to have 
made inquiries whicli would at once 
have revealed the facts. — Griffiths t>. 
Anderson, [1925] 4 D. L. R. 976.— 
CAN. 

1702 Ivi. .) — Nbihon v. Hirsch- 

BOBN, [1927] App. D. 190.— S AF. 

1702 Ivii. .] — Trenwith v. 

Internationa!. Harvester Co. (13. C.), 
11928) 2 D. L. R. 121.-— CAN. 

1702 IvUI. .1 — A real estate agent 

who brings his principal into relations 
with the actual purchaser Is the 
effective cause of the sale & entitled 
to bis oommisBion, although the 
principal sells behind his back 8c the 
price paid bv the purchaser is less than 
the sum at first demanded by the 
principal. In the present case wherein 
the purchase -money was paid into deft, 
bank, a creditor of the vendors, under 
an arrangement under which It under- 
took to pay the agent his oommlssion 
out of the Bums paid in, held that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred It to the pur- 
chaser introduced by the amnt did^not 
take away the agent’s right to the 
oommlssion. since the transfer to the 
manager was taken merely to seenre. 
In the interests of the bank 8c the other 


creditors of the vendors, a sale to said 
purchaser ; &. moreover, the agent 

was entitled to succeed a^nst the 
bonk on the ground that, whether the 
sale originally contemplated, i.e. that 
from the vendors direct to said pur- 
ohoser, was or was not called off, the 
bank’s manager had agreed that the 
bank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser went through. — 
Ladd v. Banque Canadienne Nation - 
ale (Man.), [1928] 2 W. W. R. 272.— 
CAN. 

1702 lix. .1 — The agent Is 

entitled to commission if he has been 
the means of bringing the parties 
together, although he may not actually 
have introduced them to each other, 
& although the actual sale has not been 
effected by lii in.— B rett & Co., Ltd. 
V. Bow’s Emporium, Ltd., [1928] 
S. C. (H. L.) 19.— SCOT. 

1702 lx. .] — The owner of a 

property of 1,698 acres, put it into the 
hands of an estate agent with the 
following instructions : “ Price £1 per 
acre, or lease for a term of three years 
with option of purchase at 2«. per acre. 
I hereby authorise you to sell the above 
property.” The a^nt obtained a 
lessee for three years, with an option 
of purchase at £1,682. Shortly before 
the cAp^ration of the lease, the lessee 
asked the agent to try 8c got an 
extension ot the option for twelve 
months, on the latter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An oxtonsion of the lease was 
granted, but the price of the option was 
increased to £1,800. The lessee exer- 
cised this option, Sc became the pur- 
chaser of the property : — Held : there 
was evidence sufficient to justify a 
finding that the agent was the efficient 
cause of the sale, 8c that therefore he 
was entitled to commiRsion thereon. — 
Upjohn v. Illinowoutm (1928), 29 
S. R. N. S. W. 4 ; 46 N. S. W. W. N. 5. 
— AUS. 

1702 Ixi. .1 — Greaves Salis- 

bury (Sask.), [1929] 3 D. L. R. 289.— 

CAN. 

1702 Ixii. .1 — SiMONiTEr. Moxam, 

[1929] 1 D. L. R. 825 ; 1 W. W. R. 
613 ; 38 Man. L. R. 113 ; aj^d.. [1930] 
S, C. R. 334 ; 2 D. L. R. 991.— CAN. 

1702 IxHI. .1 — If an owner hcu» 

contracted to pay a commission to an 
agent If the latter finds a purchaser, 8c 
the relation of buyer 8c seller is really 
brought about by some act of the 
agent, he is entitled to the commission 
although the aotUBl sale has not been 
efft>ct^ by him. — G raves v, McLean, 
[1931] 2 W. W. R. 895.— CAN. 

1702 Ixlv.- .] — Keifer V. Enders, 

[19311 3 D. L. R. 189.— CAN. 

1702 Ixv. .1 — Eastern Realty 

Co. V, Woodworth (1032), 5 M. P. R. 
511.— CAN. 

1702 Ixvi. — — .1 — ^I’OWERS V. Nabh- 
WAAK Pulp Sc Paper Co., [1937 J 4 
D. L. n. 631 ; 12 M. P. R, 231 ; 7 
F. L. J. (Can.) 101.— CAN. 

gj., Purchaser acting behind 

ojQcnVs hack.) — He3d : principal liable 
to pay full oommission on conclusion 
of a contract of sale with the purchaser. 
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— Merritt v, Doherty, [19251 3 

D. L. R. 797.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

B. <b). 

1703 X. .1 — One of two real 

estate agents with whom property was 
listed for sale : — Held : entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made known Ids 
wish to buy tlie property after It had 
been brought to his attention by pltf. — 
Guifftthh V. Anderson, [19261 2 

D. L. R. 657 ; [19261 1 W. W. R. 950 ; 
35 Man. L. R. 480.— CAN. 

1703 xl. .] — Deft, nlaced a 

property in the hands of several 
agents, including pltf., for sale. Pltf. 
found a purchaser who was willing to 
pay the price os ultimately fixed for 
the property, 8c despatched a tele- 
gram stating that fact to deft. Before 
deft, received the telegram, however, 
he had In fact sold the property to 
another iierson through another agent. 
In an action by pltf. for commission : — 
Held : he had not complied with the 
Implied condition attached to the 
promise to pay commlsRlon, namely, 
that he should find an able & willing 
purchaser 8c Introduce him to the 
vendor before the vendor had In fact 
sold the property to some other person, 
Sc was therefore not entitled to recover 
commission. — Dainton v. CmvERa, 
[1928] V. L. R. f)5r> ; 49 A. L. T. 299 ; 
[19281 Argus L. R. 394.— AUS. 

1706 lx. Delete the words ” & en- 
titled to commission.” 

1706 xiU. .1— Pltf. Intro- 

duced to deft. A., who wished to 
purchase a property for his son, B. 
Deft.'s house was eventually trans- 
ferred to the trustees of C.’s estate, in 
which A.’s family was Interested, & 
the purchase-money was i>ald by the 
trustees at the Instance of A. Deft, 
alleged that another agent, though 
aware of A.’s inspection of the house, 
obtained B.’s signature to the con- 
tract of sale : — Held : the verdict 
should bo entered for pltf. — Webster 
(A, G.) 8c Bonh, Ltd. r. Cotton 
(1910), 15 Toh. L. R. 17.— AUS. 

1706 xiv. .] — An agent Is 

entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touch with the 
principal, even though the purchase 
is subsequently completed through 
another agent. — Pkttypiei’e v. Hol- 
den (1920), 40 D. L. U. 386.— can. 

1706 XV. .1 — The commls- 

sioD on a sale of real estate was given 
by the ct. to the agent who found the 
purchaser & put the vendor In motion 
to moot him, rather than to another 
who performed servioes In connection 
with the effecting 8c carrying out of 
the sale. — Bateman v. Snelgrovk 8c 
Garden, [1921) 1 W. W. R. 305 : U 
Sask. L. R. 69 ; 67 D. L. R. 283,— CAN. 

1706 xvl. .1 — A. promised 

B. a oommlssion If B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, about nine months after the 
agreement with B., a broker to whom 
the matter was mentioned came to 
A. 8c made an arrangement directly 
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1711. Add^ Annotation: — Aa to (1) Consd. Price, 
Davis t?. Smith (1929), 141 L. T. 490. 

1718. Add, Annotations : — As to (2) Refd. Howard 
Houlder r. Manx Isles 8.S. Co., [1923] 1 
K. B. 110. Generally, Refd. Ben tall, Horsley 


& Baldry v. Vicary (1930), 47 T. L. R. 
99. 

1726. Add, Annotations : — Refd. Houlder Howard 
t;. Manx Isles S.S. Co., [1923) 1 K. B. 110; 
Ben tall, Horsley &; Baldry v. Vicary (1930), 
47 T. L. R. 99. 


with him resulting In a purchaser 
being obtained. B. continued his 
Bervlces, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in prociirhig the Govt/a conaent 
to a transfer of the ship to a foreign 
registry: — Held: B. entitled to com- 
mission. — Greer v. Godson, [ld21] 
2 W. W. R. 209 ; 60 S. 0. R. 663 ; 66 
D. L. R. 696.~-CAN. 

1706 xvll. .]— Pltf. en- 

deavoured to effect a sale of deft.’s 
land to a oo., of which H. waa a director, 
& introduced H. to deft. The parties 
failed to agree upon terms &: the 
negotiations ended, & pltf. made no 
further effort to sell the land. Sub- 
sequently deft, through another agent 
sold the land to B[., who purchased it 
on behalf of another oo. : — Held : pltf. 
was not entitled to commission. — 
Nevk V. Lkbson, [1921] 1 W. W. R. 
904.~-CAN. 

1706 xvilL . 1 — After pltfs., 

with whom a house had been listed. 
Introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to induce the vendor to reduce the 
price. The vendor was unwilling to 
fix a figure agreable to the purchaser, 
& the Tatter then negotiated through 
other agents, with whom the house 
had also been listed. &; finally bought 
it : — Held : pltfs. were entitled to 
oommlsslon. — Brook & Allison v. 
Hendricks (1922), 66 D. L. U. 826 ; 
15 Sask. L. U. 439 : [19221 2 W. W. R. 
680.— CAN. 

1706 Kix. Deft, listed 

a property with pltfs. with Instructions 
to find a purchaser at the price of 
$5,000. A mouth later deft. listed the 
property with another broker at 
$4,760, the second broker having his 
offices aoroHH the hall from pltfs.' 
offloes in the same building. Pltfs. 
interested S. in the property & brougJit 
her to view it. yhortly after S. went 
to pltfs.’ offloes with a view to pur- 
ohaslng, &; when about to enter the 
offloes saw a picture of the property 
in the window across the hall marked 
for sale at $4,750. She went into 
pltfs.’ offices, discussed the sale but 
wont out without making the purchase, 
orossed the hall & purchased the 
property from the seooud broker at 
$4,750 : — Held : pltfs. were entitled 
to their com mission — Turner, Meakin 
& Co. V. Field (1923), 33 B. C. R. 50.— 
CAN. 

1706 XX. .1— Carr v. La 

DnBOHB.J1927J2D. L. R. 480; [1927J 
1 W. W. R. 674 : 38 B. C. R. 97.— CAN. 

1706 xxi. .1 — Pltf . received 

written authority from deft, to enter 
into a contract with a purchaser for 
the sale of his farm & stock. The rate 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold, Pltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the Instrumentality of 
another agent. Pltf. claimed from 
deft. £171 194. in roepeot of the land 
sold, & £66 in respect of the stock 8c 
implements. The Jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. : — Held : 
pltf.’s right to oommlesiou depended 
on the terms of bis authority, & this 
did not authorise any oommlsslon on 
the sale of the stock. — Rowe v, 
Butler, [19211 N. Z. L. R. 437.— 
N.Z. 

1706 xxll. . I— Deft, agreed 

to pay pltf. commission if a sale of 


deft. '8 house to X., who was intro- 
duced by pltf., went through. Deft, 
also agreeif to let pltf. know should he 
bo prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft, subsequently 
Instructed another attorney to offer 
the house to X. at a reduced price. Sc 
a sale was thereupon concluded : — 
Held : pltf. was entitled to the com- 
mission agreed upon. — Van deb Walt 
V. Hofmeyb. [1920] C. P. D. 60. — 
S. AF. 

1706 jficill. .1 — A. agreed to 

give B. a commission In case of a sale 
of certain premises. B. introduced 
O., but no sale resulted. C., of his 
own motion & not as an agent of B., 
subsequently introduced D., & A. sold 
tlie premises to D. : — Held : B. woe 
not entitled to commission. — Goddard 
V. Arnold, [1922] T. P. D. 167. — S. AF. 

1706 xxlv. — Wallace v. 

Westerman (B. C.). XI 9281 3 D. L. R. 
939.— CAN. 

1706 XXV. s — .1 — Korohinski 

V. National Trust Co., McDouoALLt?. 
National Trust Co. (Alta.), [1929] 1 
D. L. R. 208.— CAN. 

1706 xxvi. .] — Bell-Irvino 

V, Macaulay Nicolls, Ltd., [1931] 
S. 0. R. 276 ; [1931] 1 D. L. R. 381 : 
revg., [1930] 2 D. L. R. 326 , 42 

B. C. R. 140.— CAN. 

1706 xxvii. .1- Macaulay 

N1COJ.1.S Sc Maitland Co., Ltd. v. 
Burman (1937), 52 B. C. R. 9.— CAN. 

1707 ii. .] — In a dispute as to 

which of two real -estate agents was 
entitled to the commission on a sale : — 
Held : the one who first through his 
advertlseinont attracted Sc interviewed 
the purchaser Sc directed him to the 
owner was the efficient cause of the sale 
& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser ifc whose agent first showed it 
to him. — Buffet v. Waller & 
Lazarnick, [1920] 2 W. W. R. 404 ; 
62 D. L. R. 499 ; 30 Man. L R 437.— 
CAN. 

1707 iii. Loan broker.]— The 

office of a loan broker Is to bring 
together the borrower & the lender 
who Is willing to open negotiations on 
a reasonable basis. Sc when he has done 
that, ho has done all that Is necessary 
for him to do & earn his commission. — 
Vasauji Moolji V. KarsondabTejpal 
(1927), I. L. R. 62 Bom. 627.— IND. 

1716 vii. .] — A broker, employed 

by a house owner to find a purchaser 
for the house, Is entitled to receive the 
remuneration agreed upon, when the 
sale takes place in favour of a purchaser 
introduced by the broker, although the 
actual negotlatlou or completion of the 
sale may not have taken place through 
the direct intervention of the broker. — 
RoopJi & Sons v. Dyer Mkakeui & 
Co. (1930), I. L. R. 52 All. 688.— IND. 

PART VIII. SECT. 3. SUB-SECT. 1.- 
B. (o). 

t. i. S. P. Satchidinanda DUTT V. 
Nritya Nath Mitter (1923), I. L. R. 
60 Calc. 878.— IND. 

til. .1 — Where a land agent is 

employed to sell or exchange the 
property of his oliont. Sc commission 
Is to be paid to Mm when he has 
“ effected ’’ a sale or exchange of such 
property, Ms right to oommission 
aoorucB when he procures a valid 
oontraiot for the sale or exchange of 
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such property. — Nigro v. Wilson, 
[1924] N. Z. L. R. 834.— N.Z. 

1722 i. Completion of entire con- 
tract.] — Greer v. Godson (1918), 40 
D. L. R. 218.— can. 

oi. .J — Pltf. found a pur- 

chaser for deft. *8 land, the amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale : — Held : pltf. was entitled 
to the commission. — Doner v. Loose, 
[1920] 2 W. W. R. 388 : 53 D. L. R. 
39 ; 30 Man. L. R. 350.— CAN. 

0 ii. .1 — When an estate 

agent is employed on the ordinary 
terms as to commission to find a 
purchaser of land, & he introduces 
a purchaser with whom the principal 
enters into a contract of sale, the 
agent is primd facie entitled to his 
commission, — Macartiiur & Macleod 
Pty., Ltd. v. Carey, [19311 V. L. R. 
269 : Argus L. R. 261.— AUS. 

It. Commission payable on re^ 

ceipt of purchase-money — Payment by 
promissory notes.] — An agreement pro- 
vided that commission was “ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid " — Held : defts. having accepted 
promissory notes In lieu of a cash 
payment, the promissory notes must 
bo treated as a cash payment so far as 
pltf. was concerned. — C?ROS8 v. Wood 
(1921), C4 D. L. R. 105 ; 60 O. L. R. 
15.— CAN. 

ta. Commission payable for ser- 

vices already rendered.] — When it has 
been definitely agreed to pay an agent 
comniission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to bo dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one. — Carmichael r. Bowers 
(1922), 67 D. L. R. 515.— CAN. 

Bb. .] — Held: pltf.’s claim was 

not affected by changes made in the 
agreement between purchaser & defts, 
If defts. saw fit to vary the terms of 
the agreement & arx^ept property lu 
lieu of cash, that should not prevent 
pltf. from obtaining payment of his 
commission, which he earned when he 
procured a binding agreement for ho 
sale of the property. — Crawford v. 
Imperial Trust Co. of Can., [19291 4 
D. L. R. 913 ; 64 O. L. R. 433.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
C. (a). 

1729 iii. Sale of remainder of 

land.] — Pltf. employed deft, to sell 
a house Sc portion of the block of land 
on which it stood. Deft, found a 
purchaser & a contract of sale W6W 
signed under which pltf. gave the pur- 
ohasor certain provisionaJ rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modlfloatioD of the contract 
with regard to the rights over the 
unsold portion, & deft, did con- 
siderable work in trying to induce the 
purchaser to vary the contract in this 
respect. During the negotiations deft, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the beick of deft, 
sold the remainder of the land to the 
oririnol purchaser & the whole was 
included in a single transfer ; — Held ; 
deft, was not entitled to commission 
on the sale. — Me Andrew v. Gray 
(1920), 20 S. R. N. S. W. 635.— AUS. 
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1738. Add, Annotation : — Consd. Bow’s Emporium 
V. Brett (1927). 44 T. L. R. 194. 

1739. Citations: — For the existing citations s\ib- 
stitute as follows : — 

(1887), as reported in 58 L. T. 90; 3 T. L. R. 
836, H. L. 

Annotaiio7i8 : — For“Mentd. Barnett v, Isaac- 
son (1888), 4 T. L. R. 595,” read “Refd. 
Barnett v. Isaacson (1888), 4 T. L. R. 595.” 
Add, AnnotaHo7i8 : — ^.s to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 
DIstd. Mote V. Gould (1935), 152 L. T. 347. 
Generally, Refd. Keppel v. Wheeler, [1927] 
1 K. B. 577. 


1740. Add, Annotation : — Retd. Howard Houlder 
V. Manx Isles S.S. Oo.. [1923] 1 K. B. 110. 

1741. Add, Annotation : — Refd. Howard Houlder 
r. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1746. Add, Armotations : — Refd. Howard Houlder 
r. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. I.. R. 99. 

1746a. Agent to sell property — Agent himself buy- 
ing property — With consent of principal.] — 

Where on agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 


PART VIII. SECT. 3, SUB-SECT. 1 ,— 
C. (b). 

sw. Transaction similar — Further 
sale.] — A. in 1911 employed pltf. to 
sell a Crown lease, & an agreement was 
entered into which provided that if 
pltf. sold the lease for £25,000 he was 
to receive £5.000. In 1914 through 
the instrumentality of pltf. the lease 
was transferred to S. &, on payment 
by y. of £5,000, pltf. received £1,000 
as commission. In 1910 A. & S. sold 
the lease to T. for £’4.000. Some 
years prior to this sale ^Itf. had sub- 
mitted full particulars oi the lease to 
T., who would not then buy. L., who 
w&a employed for that purpose by A. 
8c S., had brought about the sale to T. 
Pltf. claimed commission in respect 
of the sale to T. : — Held : pltf. was not 
entitled to commission. — nEWDNicY v, 
Matukson. ri923] H. A. S. 11. 105. — 
AUS. 


PART Vni. SECT. 3. SUB-SECT. 1.— D. 

sa. Agent to obtain money for project — 
Exj>ansio7i d: rnodiflcaiion of proposal,] 
— Held : the agent was entitled to 
recover commission. — Thomas v. Galk, 
[19271 1 D. L. R. 593 ; S. C. R. 314 : 
varying, [1925] 3 D. L. R. 757.— CAN. 

8b. Agent to procure loan lo third 
^rty — Loan raised by third jyorty ,] — 
Pltf. claimed a commission of 1 per 
cent, from deft, on the ground that the 
latter had r<?q nested him to rai.so a 
loan of £27, .500, subsequently increased 
to £35,000, not on behalf of deft, but 
on behalf of one F. It was admitted 
that deft, had sold a certain j)roperty 
to F. for a sum of £45,000, £10,000 to be 
paid in cash & the balaiico to be securo<l 
by a bond over the property ; through 
pltf. *8 efforts the manager of a certain 
insurance co. was prepared to advance 
£27,500 to F. on a first rntge. over the 
property & that thereafter a sum of 
£35,000 was in fact advanced by the 
Insurance co. upon that security, 
together with certain additional 
securities. Deft, denied that ho had 
made the contract alleged with pltf. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft, himself & not for F., & further, 
that If F. paid off the whole amount 
of the purenase T>rice in cash pltf. was 
not entitled to any coininlsslon what- 
ever, & that F. had personally raised 
on his own behalf a loan of £35,000 
not on the security of the property 
alone but on additional seciulties 
belonging to him. At the trial pltf. 
applied for leave to amend bis declara- 
tion so as to base his claim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 
amendment 8c bold pltf. had earned' 
commission on £35,000, the sum 
actually advanced to F., but os pltf. 
had declared himself satisfied with 
£275 awarded the latter amotint. 
Deft, having appealed ; — Held : com- 
mission of 1 per cent, was promised 
pltf. by deft. If the former was instru- 
mental in obtaining a loan of £27,500 


from the insurance co. to F. ; further, 
in view of application for amendment, 
which should have been granted, it 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
whole sum advanced, &, as on the facts, 
it was door that £27,500 would have 
been advanced on the property alone, 
the fact that £35.000 had been lent 
upon the property, together with 
additional security, did not debar pltf. 
from recovering commission on 
£27,500 . — Sammep V, Jacobs & Co., 
[1928] App. D. 353.— -S. AF. 

80 . Agent to sell — Third 'party erUcrijig 
into partnership with principal.] — A., 
an agent employed by P. to obtain a 
purchaser for a mill, introduced M. to 
P. The sale did not go througli, 
P. oventnally entered into a contract 
of partnership to work the mill, the 
partnt^rH being P., M. & C. : — Held : aw 
the transaction resulting from the 
agency diifered substantially from that 
which A. had been employed to 
procure, he was not entitled to any 
rernunevaPon. — Roroer v, Kdlky, 
[1920J i>. D. 19.— S. AF. 

p j, j — PItfs. claimed for 

commission on pa?c of timber Iioldings 
of deft. co. 7 he shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price urain terms 
agreeable to the directors, & a letter 
from the co.’s managing director to 
pltfs. offered 835,000 commiHslon 
should pltfs. make u sale at a certain 
named price, which price would net the 
CO. such minimum price. A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
Mio timber was taken, with an addi- 
tional sum to bo paid when the timber 
had been logged : — Held : the sale 
was not a sale within the contract. — 
Rorayv. NimpivIhh Lake Loogintu Co., 
Ltd., 8c Garland, [1919] 2 W. W. R. 
105.— CAN. 

y i. .] — E. requested 6., a 

servant of p]tf., to obtain a buyer for 
his property. E. told S. that he 
wanted £850, & would pay com- 
mission. S. then asked E. if ho would 
consider an offer. E. replied he 
wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later E. 
sold the property" to K. for £600 : — 
Held : os the buyer offered less than 
£800, pltf. was not entitled to com- 
mission. — Robinson v. Eves, [1917] 
S. A. L. R. 71.— AUS. 

yii, .] — Held: as the 

employment was a general one, the 
price mentioned being intended not 
as a hard 8c fast one, but as a basis 
of negotiations, pltf. was f3ntltled to 
the agreed coramlBsion on the price 
obtained. — Prentice v. Merrick, 
[1917] 3 W. W. R. 1000 : 24 B. C. R. 
432 ; 38 D. L. R. 388.-^AN. 

y ill. .] — An owner In Apr. 

listed with an agent certain land 
for sale at $35 an acre %vlth a fixed 
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cash payment, the price to Include the 
crop. In Nov., after the owner had 
taken off 8c sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment : — Held : In order 
to earn his commission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre. — Fitciiell v. 
Dawton, [19191 3 W. W. R. 728 ; 49 
D. L. R. 185.— CAN. 

y Iv. .] — Deft, listed his 

farm with pltfs. for sale at $38 an 
acre. Deft, sold the land at $37 an 
acre to one Introduced by pltfs. ; — 
Held : pltfs, wore entitled to com- 
mission. — Smith v. Wright, [1919] 3 
W. W. K. 1094 ; 40 D. L. R. 408 ; 
12 Sask. 1.. R. 491.— CAN. 

y V. .] — When a proprietor 

goes io an agent & requests him to find 
a purchaser, naming at the same time 
the sum which he is willing to accept, 
that will constitute a general employ- 
ment, 8i. Hhoukl the estate be eventually 
sold to a piirebaser Introduced by the 
agent, the latt(>r will be entitled to his 
commission, although the price paid 
should be less t han the sum named at 
the time tlio employment was given. 
The mention of a speeific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it is given nmrely as the basis of 
future negotiallonB, leaving the actual 
price to be settled In the course of those 
negotiations. — 1*almer v. Harvey 
(1922), G5 D. h. R. 769 ; 15 Sask. L. U. 
152; 1 W. W. R. 2;il ; affg. (1920), 
55 D. L. R. 703 ; 14 Sask. L. R. 19.— 
CAN. 

y vi. .] — Whore the con- 

tract is that the agent Is not to ho paid 
a commission unless ho procures a pur- 
chaser at a specified figure, the fact 
that a sale Is made by the owner at a 
lower price does not entitle the agent 
to remuneration by way of- quantum 
meruit. — Griffith r. Frkdekickhon, 
[1926] 4 D. L. R. 50 ; [19201 2 W. W. R. 
G80 ; 36 Man. L. R. 64.— CAN. 

y vii. .1 — Weavers. Dix- 

BON, [1928)4 D. L. li, 226 ; 62 O. L. R. 
419.— CAN. 

y vlli. .]— Weir v. Grand, 

[19311 1 D. L. R. 581 ; 66 U. L. R. 245. 

—CAN. 

sd. Third party talcing land in a 

trade.] — Agents wiio had been promised 
a commission should they obtain a 
purchaser for land at a certain price : — 
Held : not entitled to commission, as 
they only Introduced a party who took 
the land in a trade & with whom the 
principal had previously discussed a 
trade. — Brown v. Patchell, [1919) 
3 W. W. R. 701 ; 49 D. L. R. 158.— 
CAN. 

•e. Agent to exchange — Exchange of 
other properties.] — A real estate agent 
Is entitled to his commission on an 
exchange of properties where he 
brings the parties together Sc engages 
actively In negotiating the exchange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stock & implements 
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to commission on the purchase by himself 
unless his principal has expressly a^eed that 
such commission shall be payable. — Hockbr 
v. Waller (1»24), 29 Com. Cas. 296. 

1746b. At stated price — Sale at lower price — 

With consent of principal.] — Price, Davies 
& Co. V. Smitu, No. 1780a, post, 

1748. Add, Annotation : — Dlstd. Mote v, Gould 
(1936), 162 L. T. 347. 

1751, Add, Annotation : — As to (2) Refd. Howard 
Houlder v, Manx Isles S.8. Co., [1923] 1 
K. B. 110. 

1751a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, <fe which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£126,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note in these terms : 
“ We hereby agree to pay you ... 5 per cent, 
brokerage on hire. . . . Should the oj>tion of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 3J per 
cent. ...” The charterparty waa acted upon 
♦ until June, 1921, when defts. sold the steam- 
ship to the charterers fo'* £65,000. Pltfs. 
brought an action against defts., claiming 
{inter aha) 3J per cent, commission on 
£05,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
. quantum meruit for their alleged services in 
elTecting the same: — Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 3i per 
cent, was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit, — Howard-Houlder & Partners, 
Ltd. V. Manx Isles S.S. Co., [1923] 1 K, B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 


88 T. L. R. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 
M. L. C. 95 ; 28 Com. Cas. 15. 

AnnoiaUona : — Be!d. Bentall, Horsley & Baldry v, Vloary 
(1930), 47 T. L. R. 99; Trollope (Geo.) Sc Sons v, Martvn 
Bros. (1934), 50 T. L. R. 544 : Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 1 AU E. R. 757. 

1752a. Commission payable on sale — Long lease 
effected — No general employment.] — Pltf., 
who was not an estate agent, but occasionally 
acted as such, informed deft, he & some 
friends (including one S.) might purchase 
certain property which deft, was offering for 
sale, & deft, named a price of £25,000. Later 
pltf. told deft, that he was not going on as a 
principal, & in Dec. 1933, deft.^s solrs. wrote 
to pltf. : “ Our client instructs us to say that 
if 8. or the people he represents purchase this 
property at the price of £25,000 he wiU be 
quite willing to pay you the usual scale 
commission.” The prop.erty was not sold, 
but in Oct. 1934, a building lease for 99 years 
was entered into between deft. & a co. 
represented by 8. at a ground rent of £1,260 
per annum, which was worth twenty to 
twenty-three years* purchase, namely, 
£26,000 to £28,750. Pltf, brought an action 
in which he claimed scale commission from 
deft. : — Held : as there had been no general 
employment of pltf., nor had deft, promised 
to pay pltf. something for any purchaser he 
might introduce, pltf., who had done no 
more than bring deft. & 8. together, was not 
entitled to recover. — Mote v. Gould (1936), 
162L. T. 347. 

1754. Add, Annotations : — Expld. & Apld. Trol- 
lope (Geo.) & 8on8 v, Martyn Bros. (1934), 
50 T. L. B. 544. Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All. E. R. 1066; 
Trollope & Sons v, Caplan, [1936] 2 Ail E. R. 
842. Refd. Bentall, Horsley &; Baldry v, 
Vicary (1930), 47 T. L. R. 99 ; Kahn v. 
Aircraft Industries Corpti., Ltd., [1937] 3 
All E. R. 476. 

1755. Add, Annotations : — Consd. Canoy v. Leith, 
[1937] 2 All E. R. 632. Refd. Howard 
Houlder r. Manx Isles S.S. Co., [1923] 1 
K. B. 110; Bental, Horsley & Baldry v, 
Vicary (1930), 47 T. L. B. 99. 

1755a. .] — Pltfs., who were estate agents, 

were instructed by defts. to find a purchaser 
for certain property ” subject to contract.** 
Pltfs. later wrote to defts. in these terms : 


In the transaotion, the principal soon 
aft-erwards completing the ejcchango 
without the stock & implements but 
with the same purchaser for other 
property owned by him. — Dunn v. 
Stncuair. [1923] 1 D. L. R. 426.— 
CAN. 

•f. Ageiii to obtain signature of wife 
— Obtaining signature of husband.)-— 
Delta, agreed with pltfs. that if the 
latter obtained Mrs. M. to sign a 
building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. Pltfs. obtained 
the signature of the husband : — Held : 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs, were entitled t« 
the commission agreed to. — Smith Sc 
Smith v. Dingle & Holmes, [1923) 
3 D. L. R. 68 ; 3 W. W. R. 49.— CAN. 

PART VUI. SECT. 3, BUB-SECT. 1.— 
E. (ak 

1764 xlx. -- — Principal altering 
date for giving possession, An agent 
with whom and has been listed for 
sale has earned his commission when 
he has Introduced to the owner a 


purchaser who is ready, wUling & able 
to buy at the price & terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
Insisting on a date for giving o^ pos- 
session later than that at first stated . 
— Higgins e, Mitchell, [1921] 3 
W. W. R. 252 ; 67 D. L. R. 288 ; 31 
Man. L. R. 60.— CAN. 

1764 XX, Deft. HeW .* li- 

able to pltf. for an agreed oommlasion 
for a sale of land, procured by pltf. Sc 
which was not carried out because of 
doft.'s refusal, without sufflolent 
reason, to carry it out. — Balls v. 
McGregor (192^), 68 D. L. R. 718 : 
32 Man. L R, 196 ; [1922] 2 W. W. R. 
1247 ; affg,, 66 D, L. R, 696.— CAN. 

1754 xxi. .] — Where a real* 

estate agent had found a purchaser 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance was made within 
the time llmltea by the seller, but the 
seller refused to complete the trans- 
action Sc alleged that the purchaser 
was not ready, willing or able to com- 
plete ‘ the tiunsaotion : — Held : the 
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onus of proof was on the agent suing 
lor commission. — Regina Brokerage 
Sc Investment Co. v. Kibtner (1922), 
70 D. L. R. 75 ; [1922] 3 W. W. R. 
057.— CAN, 


1764 zxii. Agent taking ttndue 

adiHxniape of principal .] — A real estate 
dealer, who acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advanta^ of his princi- 
pal in representing an improvident 
transaction to be a very desirable one, 
which he shonld enter into in substitu- 
tion for an exchanM which had fallen 
through. The principal having re- 
pudiated the second transaotion, the ot. 
refused to allow the agent the com- 
mission he would have obtained there- 
under had it been completed, but 
allowed him oommission on a quantum 
meruU based on the amount of com. 
mission oontenmlated by the first 
transaction. — Burns e. Minchau 
(A lta.). [19261 3 W. W. R. 701.— CAN. 


1754 xxill. Tubneb Meaein 

Sc Co. V, Caledonia 6l British 
Columbia Mobtgaoe Oo^ Ltd., [1927] 
2 D. L. H. S96 ; 38 B. O. R 108.— 42AN. 
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“ With reference to our conversation . . . 
we confirm your acc^tance of the offer 
made by . . . Major H., to purchase the 
freehold of this propertj^ subject to con- 
tract. , . , We take this opportunity of 
confirming that in the event of the sale 
materialising we shall look to you for pay- 
ment of the usual scale commission.” Defte. 
replied as follows : “We have to acknow- 
ledge receipt of your letter ... & confirm 
our telephone conversation with you . . . 
to accept the offer . . . for this property, 
subject to contract. ... We also confirm 
that, in the event of this sale being satis- 
factorily completed, we shall pay you the 
usual scale of commission.” An engrossment 
of the contract was signed by Major H., but 
defts. then refused to proceed, whereupon 
pltfs. claimed commission or, alternatively, 
damages for breach of an implied term that 
defts- would do nothing to prevent pltfs. 
earning their commission. It was found as 
a fact that Major H. was ready & willing to 
buy the property : — Held : although in an 
agreement “ subject to contract,” the matter, 
as between vendor & purchaser, must be 
deemed to remain in negotiation until con- 
tracts are exchanged, there must, as between 
pltfs. & defts., be implied a term that if the 
purchaser introduced by pltfs. was ready 
& able to complete the contract, defts. would 
not by refusing to complete prevent pltfs. 
from earning their commission, & as defts. 
had without just excuse refused to complete, 
they were liable to pltfs. in damages, the 
proper measure of which in the circum- 
stances was the amount of commission pltfs. 
would have earned had the transact been 
completed. — Trollope (George) & Sons v. 
Martyn Bros., [1934] 2 K. B. 430; 103 
L. J. K. B. 634 ; 162 L. T. 88 ; 60 T. L. It. 
644 ; 78 Sol. Jo. 668 ; 40 Com. Cas. 63, C. A. 

Annotations : — Consd. Oakhlll w. Cowan (193 1), 78 Sol. Jo. 337 ; 
Munson V. Moxley, [19361 1 All E. R. 64 ; Trollope & Sonp 
V. Caplan, [1936] 2 All E. H. 842 ; Kahn v. Aircraft In- 
dustries Corpn., Ltd., [1937] 3 All K. R. 470. Refd. 
Bampton (Ronald) & Partners v. Garner & Sons, Ltd., 
[1937] 3 AU E. R. 438. 

1755b. »] — Pltfs., who were estate agents’ 

were instructed by deft, to find a i)urcha8er 
for certain property belonging to him, part 
of which he informed them was let U) a 
tenant at £180 per annum. Pltfs. found an 
intending purchaser “ subject to contract,” 
but after negotiations had proceeded for 
some time deft, informed pltfs. that although 
the lease of the part of the premises referred 
to stated the rent to be £180, he had verbally 
allowed the tenant to pay £146 only, & would 
decline to go back on this arrangement. On 
becoming aware of this the intending pur- 
chasers declined to proceed unless the 
purchase-price was reduced, & as this was not . 
agreed to by deft, the transaction went off. 
On a claim by pltfs. to recover commission 
or damages for breach of contract the county 
ct. judge gave judgment in their favour for 
the full amount they would have earned as 
commission if the transaction had gone 
through. On appeal : — Held : before an 
award of damages could be made equal to 
the commission pltfs. would have earned had 
the transaction gone through, it must be 
found as a fact that but for the action of deft, 
a binding contract with the purchaser would 
have been entered into ; on the facte of this 


case this could not be said inasmuch as, 
except as to the price, none of the terms had 
been a^’eed ; & therefore there must be a 
new trial to ascertain what damage i)lt£8. 
had actually suffered by being deprived of 
the chance of earning their commission. — • 
Trollope (George) & Sons v . Caplan, [1936] 
2 K. B. 382 ; [1936] 2 All E. K. 842 ; 105 
L- J. K. B. 819 ; 165 L. T. 365 ; 62 T. L. B. 
630 ; 41 Com. Cas. 326, C. A. 

Annotations : — Consd. Bampton (Ronald) & PartnorH v. 

Garper & Sons, Ltd., [1937] 3 All E. R. 438 ; Kahn v. 

Aircraft Industries Oorpn., Ltd., [1937] 1 All E. R. 757. 

1755c. .] — Deft, verbally agreed to employ 

pltf., an estate agent, to sell certain property. 
On July 14, X935, pltf. obtained an offer from 

W. & Co. to purchase the property & he 

communicated this offer to deft., who accepted 
it by letter on July 6, 1935, subject to a con- 
tract being signed & a deposit being paid 
witliin “ say 10 days.” \V. & Co. wrote on 
July 18, 1935, exj)res8iiig willingness to pay 
a deposit, but only upon the contract being 
signed. No deposit was paid & on July 30, 
1935, deft, repudiated tlie contract. In an 
action for commission alleged to be payable 
on the introduction of a willing x^urchaser : — 
Held: (i.) on the evidence the condition as 
to the x>ayment of a dex>o8it within t(ui days 
had not been waived by deft. ; (2) deft, 

was entitled to reijudiate the sahi upon the 
failure of the intended x>urchaser to pay the 
dex^osit within 10 days ; (3) if the condition 
had been waived xdtf.'s claim would have 
succeeded on the principle that where an 
agreement is “ subject to contract ” an agent 
is entitled to damages in liiui of commission 
in the event of non-coinx^lction of the con- 
tract due to default on tlie x>art of the vendor. 
— Musson V. Moxley, [1936J 1 All E. B. 64 ; 
80 Sol. Jo. 128. 

1755d. .]— An agent for the sale of 3 sliox^s 

in course of erection by builders secured an 
agreement for the xnuchase of tlie same iqjon 
certain terms agretMl to by tlio builders who 
were in fact the vendors. When tluj agree- 
ment was mentioned to Die solr. for the 
persons financing tlie builders, he refused to 
allow the sale to go oa, ux>t)n the ground that 
it was comxiletely one-sided & too advan- 
tageous to the buyer. TJie builders then 
refused to go on with the sale A th(; agent 
sued for liis coinimssion : — Held : the* fat.’t 
that upon further consideration the bargain 
is far too favourable for the purchaser is not 
a just excuse for refusing to proceed with the 
sale, & the agents were entitled to damages 
for the loss of the opxiortunity of earning their 
commission, & such damages ought to be 
assessed at half the amount of the com- 
mission. — Bampton (Ronai^d) & I’autnehs 
V. Garner & Sons, I^’d., [1937] 3 All E. B. 
438 ; 81 Sol. Jo. 749. 

1755e. .] — An agent procured an agreement 

for the sale of shares for the sum of £200,600, 
ux>on which he was entitled to £16,000 com- 
mission. The condition of his agreement 
with deft. CO. was : “in the ev(mt of our 
making the purchase.” The negotiations 
w^ere continued up to tlu? day for com- 

X, >letion, when the xmrcliase was not completed 
by reason of the purchasers requiring cei*tain 
further arrangements which the vendor was 
held entitled to refuse to consider : — Held : 
(1) there was an implied term in the agree 
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ment with the agent that the purchasers 
would not by their wilful default prevent 
him from earning the commission, <& the 
purchasers had made such wilful default ; 
(2) the measure of damages was the full 
amount of the commission, as the agreement 
to purchase was complete in every respect, 
& was not the subject of any further negotia- 
tion or inquiry into title. — Kahn v. Air- 
craft Industries corpn., Ltd., [1937] 3 
All E. R. 476 ; 81 Sol. Jo. 610, C. A. 

i756f, Whether contract varied.] — II aruods, 

J/rn. V. Geneen, [1938] 4 All E. B. 493 ; 5.5 
T. L. K. 139 ; 82 Sol. Jo. 1009, 0. A. 

1769. Add. Annotations : — Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490 ; Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 60 T. L. E. 
544 ; Trollope & Sons v. Caplan, [1936] 2 
All E. B. 842. Retd. Kahn v. Aircraft In- 
dustries Corpn., Ltd., [1937] 1 All E. R. 757. 

1761. Add. Annotations: — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. Refd. BampLm 
(Ronald) & Partners v. Garner & Sons, Ltd., 
[1937] 3 All E. R. 438. 

1763. Add. Annotation : — Reid. Howard JJoulder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1764. Add. Annotation : — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 50 T. L. R. 544. 

1767. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1768. Add. Annotations: — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros, (r'34), 50 T. L. R. 


644. Refd. TroUope & Sons v. Caplan, [1936] 
2 All E. R. 842. 

1768a. Principal selling ship to charterers — During 
currency of charter.]— Ship brokers employed 
to effect a charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2i per cent, on the hire paid & earned 
under the charterparty & on any continua- 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the charter period ; — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (L.) 
& Co. V . Leeston Shipfino Co., [1922] A. C. 
451 ; 91 L. .1. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. H. 459 ; 15 Asp. M. L. 0. 541 ; 27 Com. 
Cas. 257, 11. L. 

Annotations : — Folld. Howard HouJder r. Manx I Hies S.S. Co., 
ri92a] 1 K. B, 110. Expld. Kahn v. Aircraft Industries 

. Corpn., Ltd., [11)37] 3 All E. R. 470. Refd. Bentall, 

. Horsley & Baldry v. Vicary (1930), 47 T. L. R. 99. 

<1769. Add. Annotations : — Refd. Bentall, Horsley 
Sc Baldry r. Vicary (1930), 47 T. L. R. 99; 
Trollope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 544. 

1770. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 


1768 viii. .1 — Deft, havln? a 

property lor sale, sravo an authority 
to pltf. in the following terms ; “I 
hereby authorise you to sell my 
prbpert.y, for the price of £2,000 nett. 
Any amount over & above this figure 
to be paid to you as oommis.slon on the 
sale.” Pltf. found a purchaser who 
entered Into a contract to purchase for 
£2,760. The bargain went off, how- 
ever, owing to the purchaser’s InHistence 
on the removal of some restrictive 
oovenants, which deft, was unable to 
effect ; — Held : pltf. having found u 
purchaser, & having brought about 
a contract for sale at a price of £2,760, 
was entitled to the sum of £150 l»y way 
of oommisslon. & the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of his right to recover that amount 
from deft. — 1*eacock v. Tarleton 
(1928), 28 S. R. N. S. W. 661 ; 45 
N. S. W. W. N. 1C4,— AUS. 

■k. Principal refusing to compete with 
other buyers.] — Pltfs. engaged deft, to 
uurohase lambs in a large specifled area. 
He was to receive a commission on all 
lambs bought by him, the price to he 
the lilghost market price at the time of 
delivery. Deft, proceeded to. can- 
vass farmers & secure options on tJie 
lambs they had (or sale. When the 
time for taking the delivery was at 
hand pltfs, advanced deft, 12,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft, was unable to procure the lambs 
which he had agreed for : — Held : 

^ Itfs. had defaulted & were estopped 
om saying that deft, did not complete 
his contract. — New England Dressed 
Meat & Wool Co, v. Patrick 
Brothers, [1923] 1 D. L, R. 153.— 
CAN. 

17631 . Principal declining to accept 
loan.) — Where an agent performed his 
part In obtaining a loan, & was in no 
way responsible for the non-pajTnent 
of the money under the lo€Ui : — Held : 
he was entitled to his oommission. — 
Whiteside v . Wallace Shipyards, 


Ltd. (1919), 27 B. C. R. 40: 4.6 
O. L. R. 434.— CAN. 

1760 V . .1 — Smith v. Upper 

Canada College (1920), 48 O. L. R. 
120 ; 64 I). L. R. 648 ; 18 O. W. N. 
370.— CAN. 

1766 Vi . .1— Pltf., a ship & 

general broker, sold to N. a ship on 
deft.’s behalf. The purchase price was 
£140,000 payable by N. to deft, in 
instalments, & deft, agreed to pay 
pltf. £20,0()0 of the purchase price 
when ho received the second instalment. 
Before that instalment was paid N., 
with deft.’s consent, cancelled the 
contract: — Held: upon the cancella- 
tion of the contract of sale, pltf.'s right 
under his special contract with deft, 
was determined & his claim for com- 
mission failed. — G owan v, Bowern, 
[19211 App. D. 650.— S. AF. 

si. Principal not negoliaiing in good 
faith.] — Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate In good faith with the 
purchaser proposed & to demand only 
such terms as, considering all the 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal does not nt«otiate 
in good faith & the sale is thereby 

S revented, the agent is entitled to 
amages. — M cIntyre & Co. v. Law, 
[19181 2 W. W. R. 359 ; 13 Alta. 

L. R. 273 ; 40 D. L. R. 231.— CAN. 

■m. Principal selling shiv to charterers 
— Com mission payable under charier. ] — 
Pltfs. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
Sl paid. Subsequently the owners & 
the charterers entered into a contract 
of sale, wliich contained a clause can- 
celling the charter & so cancelling the 
clause therein providing for the com- 
mission : — Held : pltfa. were entitled 
to the amount of commission whioh 
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would have been payable if the charter- 
party had not been cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter- 
party had expired, subject to a fair 
deduction in view of the risk of the hire 
ceasing apart from any voluntary 
action by the owners. — lioxBUROH v. 
CROSBY & Co.. [19181 V. L. R. 118.— 
AUS. 

PART VIII. SECT. 8. SUB-SECT. l.~ 
E. (b). 

1770 iii. .1 — Rostein V. Cana- 
dian National steamship Co., Ltd. 
(1934), 49 B. C. K. 105.— CAN. 

b 1. .] — Held : the agent was not 

entitled to comndsslon. — Flanagan tj. 
Chapman, [19261 1 D. L. R. 169 ; 68 
O. L. R. 94.— CAN. 

e i. .1 — Deft, who was autho- 

rised to procure u purchaser & accept 
a deposit & retain from the deposit his 
commission for procuring a purchaser 
then ready & wBling & apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit ol $260, & 
the vendor entered into a written 
memorandum to sell to him. The 
principals afterw^ards by arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser foimd himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the 1250 : — Held : 
deft, was entitled to retain the $260, 
but was not entitled to anything 
further. — D e Wolf v. Dklmaqe 
(1922), 65 D. L. R. 42 ; 17 Alta. 

L. R. 441 ; [1922] I W. W. R. 1129.— 
CAN. 

eli. .1 — A broker, oommissioned 

to obtain a purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to pay ready 
money. The principal entered Into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 
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1771. Add* Annotations : — Retd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1030), 
47 T. L. R. 99. 

1775. Add, Annotations : — Consd. James v. Smith, 
[1931] 2 K, B. 317, n. ; Trollope (Geo.) & 
Sons V, Martyn Bros. (1934), 50 T. L. R. 544. 
Refd. Howard Houlder v. Manx Isles S.S. Co., 
[1923] 1 K. B. 110 ; Bentall, Horsley & 
Baldry v. Vicary (1930), 47 T. L. R. 99 ; 
Kahn v. Aircraft Industries Corpn., Ltd., 
[1937] 1 All E. R. 757. 

1776. Add. Annotation : — Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1776a. Private treaty sale.] — Where an 

estate agent is emi)loyed to find a purcluisor 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has boon 
completed & tho purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of iiis principals. When, there- 
fore, the agent l.as been employed simply on 
the above torms he is not entitled to com- 
mission on the purchase price if he lias merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Frank & Rutley v. Gordon (1923), 
39 T. L. R. 399. 


1776b. .]— James v. Smith (1921), [1931] 2 

K. B. 317, n.; 100 L. J. K. B. 585, n.; 145 

L. T. 457, n., C. A. 

Annotations : — Consd. Martin v. Perry & Daw (1931), 47 
T. L. R. 377. Refd. Trollope (Geo.) & Sonfi v. Martyn 
Bros. (1934), 140 L. T. 370 ; Bampton (Ronald) & Partners 
V. Garner & Sons, Ltd., [19371 3 Ail E. R. 438. 

1776c. Onus of proof.] — Pltf. put his business 

in the hands of defts., estate agents, to find 
a purchaser, commission being payable ‘‘ on 
a sale being effected.” Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., &; entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission : — Held : defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing & able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to commission. — 
Martin v. Perry & Daw, [1931] 2 K. B. 
310 ; 100 L. J. K. B. 582; 145 L. T. 455 ; 
47 T. L. R. 377 ; 76 Sol. Jo. 259. 

Annotation : — Refd. Bampl.on (Roimld) & Partuors v. 
Garner & Sons, Ltd., [1937 J 3 All E. R. 438. 

1780a. .] — PItfs. D. & Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £92 10«., being the balance of 
commission on the sale of deft.’s business 


principal : — TJeld : the broker was not 
entitled to commifisioii. — Foe cap & 
Co. V. Mudaliar (1923), 1. L. R. 2 Ran. 

45.— IND. 

e lii. .] — M. placed a property 

In the hands of O., a commission agent, 
for sale or exchange. G. obtained u 
person who was vdlling to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
ovmed by him. There was a restrictive 
covenant upon one of tho latter pro- 
perties which the other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mututUly rescinded : — 
Held : although the purchaser was 
willing, be was not able to pay tho con- 
tract price, & therefore that G. was not 
entitled to recover commission from 
M. — Gilford v. McLean (1929), 29 
S. R. N. S. W. 33G ; 4fi N. S. W. W. N. 
132.— AUS. 

fl. .] — W., having agreed to 

sell shares to a co., entered into a 
contract to pay C. a commiSKion for 
services in ejecting tlie sale. The 
purchase price of the shares was to be 
paid by Instalments & tho commis- 
sion W 61 S to be paid out of the respective 
Instalments. Tho contract provided 
that if the payments were not made 
by the purcliasers W. would be under 
no liability to pay the commission. 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment fell due the pur- 
chasers defaulte>d Sc shortly after the 
CO. was placed in liquidation. The 
liquidator offered the assets for sale 
& accepted the tender of W. & II. 
The successful tenderers received all 
the assets of the egta.te including the 
stock sold by C. There was no evi- 
dence that the assets had a cosh value 
equivalent to the amount of the 
unpaid purchase price of the shares ; — 
Held : vV. had not received payment 
for the shares, & the commission was 
not earned. — Cecil v. Wettlaufer, 
[1923] 3. C. R. 69 ; 1 D. L. R. 362 ; 
atfg. 20 O. W. N. 260.— CAN. 


li. .1— Progressive Agency r. 

Bennett, [1928] N. Z. L. R. 100.— N.Z. 

sn. 7 • Avu party repudiaiiny contract.] 
— W here a contr.iet for sale was entered 
into botwecTi A. A. B., Sc A. accepted 
B. as tho puichaMor, hut B. did not 
pay any portio n of the purchase- 
money, Sc suhscqueib ly repmliated tho 
contract : — Held : i im agent who 
negotiated the contract was entitled 
to coniinisKion on the sale. — Bond v. 
Dawson, [1023] St. R. Qd. 63.— AUS. 

sp. .1 — Where a purchaser repu- 

dln t ed the agreement of sale, the vendor 
acquiescing : — Held : pltfs. as agents 
were not entitled to commlHsion. — 
Motor Farming Sc Development 
C o. Sc Davidson v. Smith, [1923] 2 
D. L. R. 1178 ; 1 W. W. R. 14G9.— 
CAN. 

St. .1 — Pltf. employed deft, to 

find a purchaser for certain land, Sc 
ogTtred to pay him coinmisKlon if be suc- 
ceeded. Deft, found perrfons willing to 
ta ke an option. Sc he prepared on option 
agrt?ement which was entered Into by 
tlie parties. The purchase price was 
$.3,000, & the cash payment wav- 
$300 which was to be forfeited if the 
purchasers failed to go further in 
tlie purchase. They paid this $300 to 
deft., who paid pltf. $150, retaining 
the balance, $150. os his cominiBRion 
on tho whole purchase pric.o. Tho 
purchasers refused to carry out the 
purchase: — Held : was entitled 

to the $150 retained by deft, as com- 
mission. — Cabl«on V. Tiiompho.v, 
[19231 3 W. W. R. 869.— CAN. 

sa. .] — Pltf. entered into the 

following sale agreement with deft, : — 
“ I hereby authorise you to negotiate 
a sole, & agree to pay you com- 
rnlsflion provided you sell or furnish 
me either directly or Indirectly with 
the name of a party to whom I may sell. 
Commission to be due Sc payable when 
sale Is made," Deft, found a pur- 
chaser, entered Into an ogw^ement of 
sale with him. Sc a deposit of $200 
was paid by the purchaser to deft. 
Tho purchaser subsequently refused 
to complete the purchase, & the sale 
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was never completed: — Held: the 
sale never having been completed, 
deft, wets not entitled to any com- 
mission. — L raman V. Lawton (1923), 
61 N. B. R. 110.— CAN. 

PART Vni. SECT. 3, SUB-SECT. 1.— 
E. (0). 

»b. Agent hiyn^rlf paying deposit — 7V> 
prevent sain of land until definite pur^ 
chaser serarra. J - Wliere an agent for 
sale of land paid his principal $200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the 
land until a (leflnlte purchaser could be 
secured: — Held: the agent w'as not 
entitled to any commission. — Crkuer 
& PATnCRSON V. Biiayhuook, [1919] 
3 W. W. R. 422.— CAN. 

1780 lx. Anreemeni to pay com- 

mission on work done.] — Pltf., who was 
employed by deft, to sell a station 
property Sc to find a lease for another, 
found A., who was ready Sc willing 
to purchase the one Sc to lease the 
other, & with him deft, entered into 
a contract. Subsequently the con- 
tract having fallen through, pltf. was 
employed by deft, to raise money for 
him which It was hoped would enable 
the purchase & lease by A. to bo 
carried through, & a written agree- 
ment was entered into between pltf. 
& deft., by which It was provided 
that in tho event of the completion 
of tho sale & lease deft, should pay to 
pltf. a certain sum " representing 
commission due to " pltf. " on these 
traDsactlons." Tho sak) Sc leasing 
were never completed. In an action 
to recover the eiim mentioned In the 
agreement, the trial judge found that 
when the agreement was entered Into 
pltf. had a right to recover a reasonable 
sum for cornrnis.sion in respect of the 
work he had then done, « that tho 
contract did not deprive him of that 
Tight:— Held : pltf. was entitled to 
recover a sum made up of 1 per cent, 
of the purchase-money & 6 per cent, 
of a year’s rent. — F ry v. Bybne (1917), 
23 C. L. R. 689.— AUS. 
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premises at T., effected by pltfs. Deft, had 
advertised the property for sale, & pltfs. 
had sent him a “ particular form which was 
in blank, except the words : “I hereby 
instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
6 per cent, on the total price paid by the 
purchaser <fc appoint you agents,** which, as 
pltfs. alleged, they had inserted on the form 
before sending it to deft. On July 8, 1928, 
deft, filled in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 

A firm of G. Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated \dth pltfs. & 
sent their representative, P., to them, & 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 

E urchaser, but pltfs. contended that he had 
een introduced to deft, as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.*s property. 
In the “ particulars form ” deft, had stated : 

“ Lowest price for goodwill, fixtures, & 
fittings, £4,500,’* but he eventually accepted * 
£4,000. Meanwhile pltfs. G. & Co. had 
agreed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 10s. to G. & Co. As this amount was 
£92 10« short of £200, the 5 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, <fc deft, contended 
\inler alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 6 per cent, commission were 
in the particulars form of July 8, 1928, when 
deft, signed it, (6) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. ; — Held : (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft, in the particulars 
fonn ; (2) the jury’s finding that the words 
about 6 per cent, commissions were in the 
document when deft, signed it, the property 
was sold through the instrumentality of the 
pltfs., & that G. & Co. were acting as sub- 


agents for pltfs., could not be interfered with ; 
& (3) although pltfs* had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon ^ the 
action failed. — P rice, Davies Sd Co. v. Smith 
( 1929), 141 L. T. 490 ; 46 T. L. R. 642 ; 73 
Sol. Jo. 401, 0. A. 

1782. Add, Annotation GencroWy, Reid. Bentall, 
Horsley & Baldry v, Vicary (1930), 47 
T. L. R. 99. 

1788. Add, Annoiaiiona : — Reid. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley A Baldry v, Vicary (1930), 
47 T. L. R. 99. 

1784. Add, Annotation: — Reid. Trollope (Geo.) & 
Sons V, Martyn Bros. (1934), 60 T. L. R. 544. 

1785. Add, Annoiaiiona : — Apprvd. & Apld. French 
V, Leeston Shipping Co., [1922] 1 A. C. 
451. Reid. Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 3 All E. R. 476. 

4786. Add, Citation: — 23 Com. Cas. 121. 

Add, Annotation : — Consd. AfCr^teurs R^unis 
Soc. Anon, v, Leopold Walford (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special clause In 

charterparty.] — A clause in a time chtvrter- 
party provided that “ a commission of 3 per 
cent, on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.” No hire was in fact earned 
under the charterparty: — Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause. — Apfr^iteurs R6uni8 
SocTi:T6 Anonymb v, Leopold Walpobd 
(London), Ltd., [1919] A. C. 801 ; 88 L. J. 
K. B. 861 ; 121 L. T. 393 ; 35 T. L. R. 542 ; 
14 Asp. M. L. C. 461 ; 24 Com, Cas. 268, 
H. L. ; ajfg, S. C. aub nom. Leopold Walford 
(London) v, Afpb6teur9 R^unis Soci6t6 
Anonyme, [1918] 2 K. B. 498, C. A. 

AnnotatioriB: — As to (1) Consd. Fronoli v. Leeston Shipping 
Co. (1921), 37 T. L. R. 463. Eeld. Vandepltte u. Pre- 
ferred Aooldont Insurance (Do. of New York [1933] A. C. 
70. 


1784 iv. .] — Deft, placed a pro- 
perty In the hands of pltf., a commlBsion 
agent, for sale upon prescribed con- 
ditions. IMtf. found A., who was 
ready & willing to purchase upon all 
the proscribed conditionfl except two, 
to which at all material times he 
expressed his unwilUngnoBs to agree. 
Deft, thinking that A. had agreed to 
all the prescribed condltlona, submitted 
to A. *8 Bolr. a contract of sale contain- 
ing all the prescribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out ; — Held : pltf. was not entitled to 
any oommlssion or other remuneration 
from deft. — Tysan v, A’Beokktt, 
[1923] V. L. R. 412.— AUS, 

1784 V. ,) — In the absence of an 

exclusive listing, or of a special arrange- 
ment that he Is to be remunerated if 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not find the purchaser. — QRXSiNwaoD 
He Grkknwood V. Wklpoud (1922), 


70 D. C. R. 107 ; (1922) 3 W. W. R. 
3«8.~OAN. 

to. Agent abandoning negoHoHona ,] — 
Held : not entitled to oomnoission. — 
Hales v, Thomson (Han.), [19271 3 
W. W. R. 166 ; ajOTd., (19281 1 W. W. R. 
127.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
E. (d). 

1787 U, .] — A claim upon a 

antum meruit for services as agent 
respect of certain properties dis- 
allowed on the ground that it was not 
the understanding of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit, in 
order to rely upon the acceptance by 
deft, of something pltf. has done he 
must have done It In circumstances 
which led deft, to know that if he 
accepted what had been done it was 
on the terms he must pay itor it.-— 

86 


Wkedkn e. Turner (1922), 68 D. L. R. 
748 ; [1922] 3 W. W. R. 623. — CAN. 

1789 i. No right where express con- 
tract.] — Where a contract of agency 
stipulates the circumstances in which 
the agent will he entitled to a com- 
mission, compensation by way of 
quantum meruit will not be allowed In 
olrcumstanoes where no commission 
oan be claimed ; so to allow it wonld 
be to declare a contract existing be- 
tween the parties different from the 
one they have made themselves. — 
Law Sc Maclean e. Sawyer Massey 
C50., (1918) 1 W. W. R. 727 ; 13 Alta. 
L. k. 126 : 38 D. L. R. 333.— CAN. 

1789 ii. Claim based on usage], 

— Where an lint's claim was based 
on a usage : — Held : a special contract 
arose between the parties. Sc a quantum 
meruit was excluded. — Samson t. 
McKay, (19231 N. Z. L. R. 40.— N.2. 

1789 iii. ) — Eluott V. Warbur- 

TON. (1925) 4 D. L. R. 1070.— CAN, 



VoL L— Agency. Cases 1790 - 1812. 


1790. Add, Annotations ; — Gonad. James v. Smith, 
[1931] 2 K. B. 317, n. Reid. Howard 
Houlder v. Mans Isles S.S. Oo., [1923] 1 
K. B. 110 ; Bental, Hoi'sley A: Baldry v, 
Vicary (1930), 47 L. T. R, 99 ; Trollope 
(Geo.) & Sons v. Martyn Bros., [1934] 2 
K. B. 436. 

1791a. .]— -Howard Houlder & Partners, 

Ltd. r.MANx Isles S.S. Co., No. 1751a, an^c. 


1793. Add, Annotations : — Reid. Howard Houlder 
V, Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. B. 99. 

1812. Add. Annotations : — Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. K. 1066; 
Trollope & Sons v. Caplan, [1936] 2 All E. K. 
842. 


1789 iv. — — .] — A writing wae 
Blraod by deft, agreeing to pay pltf. 
1200 upon the ** due completion of the 
exchange." An agreement for an 
exchange was obtained by pltf., but 
there was no *' due completion of the 
exchange " : — Iltid : as the special 
agreement made the commission pay- 
able upon an event which did not 
happen, no recovery as upon a Quantum 
meruit could be had. — Pkice r. 
Haberman, [19311 4 D. L. R. 251; 
O. R. 421.--CAN. 

170311. .] — Deft, employed pltf. 

as agent to sell land & equipment of 
cattle, horses, implements, etc,, & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. foimd a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft, & :he purchaser 
came to an agreement for safe on crop 
payments at 160 an acn'. & signed an 
agreement prepared by pltf., which was 
crude &: improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for the protection 
of deft, the purchaser refused to sign, 
& the transaction was broken off : — 
Held : there was in effect a sale of 
which pltf. was the causa causanst 8c 
he was entitled to payment for bis 
services, on a quantum meruit basis. — 
Bannkrmann V. Bradley, 11919] 3 
W. W. R. 962.-~-CAN. 


PART VIII. SECT. 3. SUB-SECT. 1.— F. 

1802 il. .] — Fl-ETCflER V. Cabip- 

BBLL (1913), 29 O. L. R. 501.— CAN. 

1802 lii. .1 — Where the agent is 

to ho paid out of the purchase money 
& the sale falls through, the only 
money the principal receives being the 
deposit, the agent cannot recover. 
The deposit is merely a guarantee of 
performance. — Fletcher v. Campbell 
(1913), 29 O. L. R. 501.— CAN. 

w 1. .] — Where an agreement as 

to commission is that the agent is to 
receive all over & above a certain 
figure, but nothing is said as to when 
the oommlssion is to be paid, the 
agent Is not entitled to hia com- 
mission until the vendor has received 
in full the amount stipulated, & a 
promise made by the principal after 
the sale to pay tho oommission at once 
does not render him liable to make 
immediate payment. — Clavbllb v. 
Russell, [1918] 1 W. W. R. 900 ; 40 
D. L. R. 61 ; 11 Sask. L. R. 111.— CAN. 

w ii. Agreement as to payment of 

commission obtained by agent by mis- 
representation as to nature of document.) 
— Hdd : the principal was not bound 
by such agreement. — T aylor t>. Smith, 
[1926] vTli. R. 100 ; 47 A. L. T. 122 ; 
a#d.. [19261 V. L. R, 271.— AUS. 

•d. Commission payable out of pur- 
chase-money — Total purchase-money 
paid into bank — Disclaimer by seller of 
interest in sum agreed to bepaia to agent. ] 
— An agent for the sale of goods was 
authorised to ask a price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seller, & the latter dis- 
claimed any interest In the amount 
which he had agreed to let the agent 


have. The buyer then claimed that 
amount as his : — Held : the money 
belonged to the agent. — Devall v. 
Gorman, Clancby & Grindlby, Ltd., 
[1918] 3 W. W. R. 221 ; 42 D. L. R. 
573.— CAN. 

se. No purchase-money paid.] 

— Where a principal Incurred no con- 
tractual obligation to pay commission 
except out of tho purchase-money 
as received, & no part of the purchu.se- 
mouey had been received : — II eld : 
tlie principal was not liable. — Thorn - 
dYke-Trenholmk Realty Co. v. 
Lyall Shipbuilding Co., [1921] 3 
W. W. R. 333 ; 59 D. L. R. 490.— 
CAN. 

sf. Purchase-money payable in 

instalments — Failure to keep up instal- 
ments.] — An agreement between ven- 
dors of land & their agents stated 
that, whereas the agents had procured 
purchasers for certain |mroels of the 
vendor’s land, the vcndorlimes to pay 
the agents a ooininlssion of a Bpeolfied 
amount & interest in instalmouts, said 
instalments of principal & interest to 
be made out of, & to bo a certain per- 
cent ago of, tho moneys to bo collected 
annually from the purchasers. No 
provision was made as to what was 
to happen If the purchustsrs should 
default in their payments before tho 
agents had received the full amount 
of thf'ir (' OIL mission. This contingency 
occurred, owing to the fact that the 
pui'chasers, ’vho abandoned their 
contract, were financially worthless ; — 
Held : In the aosence of a provision 
providing for said *'.ontlngoncy, tho 
agents wore entitled to recover the full 
commlsBion agreed upon. — Western 
Colonizers, Ltd. v. Bursaw, [1931) 
2 D. L. R. 379; 25 S. L. R. 243; 
1 W. W, R. 188.— CAN. 

8g. .1 — Deft, gave a 

written listing to pltf., a real -estate 
agent, for tho sale of Ids farm at a 
certain price, tho terms to be a certain 
cash payment & the balance on hulf- 
crop payments. Tho commission was 
stated to i)e " five per cent, on all 
smiles." Pltf. being unable to find a 
purchaser willing to make the cosh 
payment, then introduced a father 8c 
son to whom deft, agi'eed to sell tho 
farm for a certain price to be pai<l by 
yearly payments of principal k. 
interest out of a half -share of the 
crop." Deft, then agreed in wi’ltiiig 
to pay the plaintiff a commission of a 
certain amount payable partly In cosh 
within two weeks, " the balance by 

E aying 25 per cent, of all money paid 
y said purchaser on principal as soon 
os tho same ore received." Deft, 
made the cash payment to pltf., & 
also other paymoots which amounted 
to 25 per cent, of all he ever received 
from the purchasers on principal. 
Tho purchasers being unable to meet 
their obligations, doft. took proceedings 
against them & tho land rovortod to 
him, nothing having been paid by tho 
purchasers on tho principal within tho 
preceding three years, Pltf. then 
sued for the balance due him on the 
basis of a 5 per cent, commission :~ 
Held^: tho meaning of tho second 
agreement was that ft was a c,ondition 
precedoct. to deft.’8 Uablllty to pay 
any oommission, over & above the cash 
payment, that instalments of capital 
should first be paid by the purchasers. 
— Leventck V , Turnbull, [19321 1 


W. W. R. 74 : 1 D. L. R. G20 : 40 
Man. L. R. 134.— CAN. 

sh. .1 — Precision Mach. & 

Fdry., Ltd. v. Industrial Skourities, 
Ltd. (Alta.), [1929] 4 D. L. R. 241.— 
CAN. 

sj. Commission payable out of profit 
on resale — Resale at large nominal 
vrofii — No part of purchase-money 
paid,] — B. C. through pltf. pur- 
chased certain land, agreeing to pay 
pltf. a commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. 8c C. 
assumed to make a sale at a purchase 
price showing a large nominal profit, 
which purchase price was to be paid by 
crop payments. Tho purchasers had 
three crop failures, paid nothing on 
account of principal, interest or taxes. 
& finally abandoned the agreoiiiont of 
purchase 8c went out of possession of 
the land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission. — Hanton v. 
Royal TRt rt Co. [1923] 3 I). L. R. 
809 ; 2 W. W. U. 1040.— CAN. 

sk. Commission payable out of speci- 
fied insialmeni — Instalment not paid .] — 
Where It was an express stipulation 
of a contract as t,o commission that the 
balance of commission due was to ho 
paid out of a specified instalment of tho 
purchase price payable on a specified 
date : — Held : t he instnlmetjt not 
having been paid by the purchaser, 
who had abuTidoned the land, no 
commission was payable. — Bilodeau 

V. M(^Lean, [1921! 3 D. L. K. 410 ; 2 

W. W. R. 631 ; 34 Man. L. 11. 239,-- 
CAN. 

sm. Sale of land on crop payment 
plan — Ciunmission payable _ out of 
vendor’s share of crop — J’rovi,non for 
cesser of right to commission on termina- 
tion of agreement ,] — incsLiK v. Graham, 
[1029] 3 D. I.. R. 712 : W. W. K. 65 ; 
23 S. L. K. 605.— CAN. 

sn. Agent worhing under commission <£• 
drawing account arrangement. ] - Remble : 
utdesH an agi'ccmciil between the parties 
provides otherwise, where an agent is 
working on a commission basis & his 
employer allows him a drawing account 
against bis commisslonfl the employer 
cannot, after tho relationship is 
tenrdnated, collect from the agent 
anything beyond the oommlssions he 
has earned. — Robotham v. Dominion 
Motor Co. & Kicklev. [1931] 1 
W. W. R. 373.~CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— G. 

1808 viii. OptUm to purchase .] — 

A. hold an option for the sale of land, 
his remuneration to be the excess of 
tho price obtained over $29,000. 
After the option had lapsed he intro- 
duced to the owner a piirchaHcr of 
tho land at $35,000 : — Held : A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
meruit. — Aorlkb v. Beaity (1919), 
59 3. C. R. 640 ; 52 I). L. R. 691.— CAN. 

PART VIII. SECT. 3, SUB-SECT. l.—K. 

II. .]— An agent has no 

right to remuneration unless ho suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case may bo, on the 
appointed terms, for the property 
put in hie hands for the purpose of 
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1813. Add, Annotation : — Consd. Bentall, Horsley 
& Baldry v, Vicory (1930), 47 T. L. R. 99. 

1818a. Contract of sole agency — Pro- 

perty to be left In agent’s hanils for speciOed 
period.] — Chamberlain & Willows v. Rose 
(1924), cited 47 T. L. R. at p. 101, D. C. 

Annotation : — Consd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. K. 99. 

1818b. .] — Deft., the owner of 

property, appointed pltfs., who were estate 
agents, his “ sole agents for the sale of the 
property ” for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 6 per 
cent, on the purchase price. During the 
period of the agency deft, negotiated 
personally & quite apart from pltfs. with a 
purchaser who had never had any com- 
munication with pltfs. & whom pltfs. did 
not know. The result of the negotiations was 
that the property was sold to this purchaser. 
Pltfs. thereupon claimed from deft, damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission; — Held: (1) pltfs. were not 


entitled to damages, as the contract contained 
no express prohibition against a sale by deft, 
hunself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, nor could they 
recover on a quantum meruit, — Bentall, 
Horsley & Baldry v, Vicary, [1931] 1 
K. B. 263 ; 100 L. J. K, B. 201 ; 144 L. T. 
365 ; 47 T. L. R. 99 ; 74 Sol. Jo. 862. 

Annotations : — As to (1) Consd. Trollope (Geo.) & Sons v. 

Martyii Bros. (1934), 50 T. L, 11. 544. Omerally, Eefd. 

Lamb (W. T.) & Sons v. Gorinff Brick Co. (1931), 48 T. L. K. 

160. 

1820. Add, Ciialion : — affd, C. A. “ Times ” 
Jan. 10, 1890. 

Add, Annotation : — Consd. Cramb v. Gocd- 
win (1919), 35 T. L. R. 314. 

1829. Add, Annotation : — As to (2) Folld. Cramb 
V, Goodwin (1919), 35 T. L. R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from aU firms in the 


being eold or lot. The contract Is 
revocable at the will of the principal 
at any time before the agent han 
aotdttlly procured a person ready to 
take or to purchase on the terni'j 
arranged. — Smith (Judge) v. Rkn • 
FREY, [1920] 22 W. A. L. R. 61.-~AUS. 

1 il. . 1 — Where a real estate 

agent receives an exclusive listing of 
land It may be revoked by the sale of 
the property by the owner. In which 
case the real estate agent will only be 
entitled to recover on a quantum meruit, 
— Greenwood & Greenwood v. Wkl- 
FORD (1922), 70 1). L. R. 107 ; 11922] 
3 W. W. R. 388.— CAN. 

m I. PrineipaVs implied right to 

sell himself.] — Where the owner of pro- 
perty puts It in the hands of an agent 
for sale upon commission, there Is, in 
default of stipulations to the contrary 
in the contract of agency, a right In the 
owner to deal with his property, with- 
out liability to the agent, so long as the 
agent’s mandate is not performed. — 
Donowa V. Webster (1929), 29 S. R. 
N. S. W. 318 ; 46 N. S. W. W. N. 124. 
— AUS. 

m ii. .1 — An agency agree- 
ment for the sale of a farm contained 
the following clause : “ Your agency 
to hold \mtil one month after lieing 
notified In vTltlng by me that it shall 
cease, but for not less than a year 
from date. If a sale Is made through 
any person during your acting as such 
agent, you are to be paid the aforesaid 
commission.” Two years elapsed but 
no purchaser was fomid. Without 
gjvlng any notice to terminate the 
OCTeement, deft, then sold the farm, 
vdthout the Intervention of any other 
agent or person : — Held : as the sale 
was not made ” through any person ” 
pltf. was not entitled to commission. — 
Barkley e. Bueii, [10291 3 D, L. R. 
360 ; 63 0. L. R. 678.— CAN. 

ni. .1 — Pltf., by writing signed 

by deft, on Sept. 16, 1919, was autho- 
rised ” from tula date until withdrawn 
by me In writing,” to offer for sale 
land for $7,500, & deft, thereby agreed 
to pay pltf. a commission ” on this 
or the selling price, should you effect 
a sale.” Later on the same day, deft, 
himself sold the property to AI. for 
17^000. On Sept. 18, plti. obtained a 
written offer under seal from B. to 
buy the property for $7,500 oash, & 
the offer was acoompanled by a oheaue 


for $1,000 ;’ the offer & cheque 
reached deft, on Sept. 19. No notice 
In writing of the sale to M. was given 
to pltf. until Sept. 20, when deft. 
wToto advising pltf. of that sale 8c 
returning the B. offer & cheque : — 
Held : pltf. was entitled to recover the 
agreed payment for his services. — 
Gorman v. Young (1921), 64 D. L. IL 
51 ; 49 O. L. R. 162.— CAN. 

tp. Suh’agent — Appointed by person 
expecting appointment as agent.] — A co, 
which expected to ho appointed agents 
for the Govt, of Western Australia, 
agreed to employ W as sub-agent. 
The CO, failed to secure the appoint- 
ment & terminated W.’s employment : 
— Held : the co. warranted that they 
would be appointed govt, agents, & 
they were liable to W. — Oceerby & 
Co., Lti>. u. Watbon (1918), 25 C. L H. 
431.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
L. (a). 

1818 I. Insurance agent — Commis- 
sion on premiums paid after termination 
of agency. 1 — In the absence of a definite 
ogrecinent to that effect, an agent of 
an insurance co., who has secured 
policy-holders for the co. & whose 
duties 08 agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be agent. — 
Empire of India Life Assurance 
C o., Bombay v. Nanu Avyar (1920), 
1. L. R. 44 Mad. 170.— IND. 

1818 ii. .] — The question 

whether an Insurance agent, who is 
compensated by ooinmissions on re- 
newal premiums, is entitled to com- 
missions on sucb premiums paid after 
the termination of Ids agency, depends 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency Is terminated 
without his fault, the agent la entitled 
to commissions on renewal premiums 
paid thereafter ; if, however, the agent 
voluntarily resigns his agency, or is 
dischargod for good aouse, the rule 
seems to be otherwise. — Berry v. Con- 
federation Life Asbocn. (Can.), 
[1927] 3 D. L. R. 945.— CAN. 

1818 ill. .) — The question 

whether an insurance agent is entitled 
to ooinmissions on renewal premiums 
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paid after the termination of his em- 
ployment is governed by the terms of 
the contract between him & his co. 
If the contract between the agent & 
the insurance co. contains no provision 
on the subject, the agent is entitled, 
In case the agency is tenhinated by the 
CO. without fault on hJs part, to the 
commissions on renewal piemlumfl 
wlilch the contract secures to him, as 
part of his compensation, although 
such premiums may be paid after the 
termination of the agency. — Finoard 
V . Merchanto Casualty Insce. Co., 
[1928] 2 W. W. R. 609.— CAN. 

u i. Commission on sales made 

before termination oj agency — Deliveries 
iir payments made after termination .] — 
Under an agreement pltf, was appointed 
dofts.’ solo & exclusive salosman for 
the sale of coal, at a commission ” on 
the gross amount of all sales made by ” 
defts. “ under this agreement ” : — 
Held : pltf. was entitled to com- 
mission U[)on sales contracted before 
termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for after it. — 
Wilson v. Atlas Coal Co., Ltd., 
[1923] 2 W. W. R. 890.— CAN. 

sq. Agent to obtain permit to sell beer 
in certain area — Entitled to commission 
on siibsequent sales in area .] — Johnson 

V. Medicine Hat Brewing Co., Ltd., 

[19271 2 D. L. R. 231 ; [19271 1 

W. W. R. 486 ; 22 Alta. L. R. 476.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
L. (c). 

sr. Agent leaving employment volun- 
tarily.] — Pltf. was employed by a 
collection agency in soliciting business 
on a commission basis : the commission 
which it was agreed he was to receive 
being 50 per cent, of that earned bv 
his employers on any btlaineas which 
he Introduced. No period of employ- 
ment was mentioned when ho was 
engaged ; the evidence of the manager 
of the employers was that pltf. was to 
be paid said commlaslon ** just while 
be was in our employment.” The 
employers furnished the office accom- 
modation & . paid the stciff ; — Held : 
pltf. was not entitled to the commission 
on moneys coming in after he had 
left deft.’s employment. — Swartz v. 
Shraggk, [1932] 1 W. W. R. 797 ; 
2 D. L. R. 724 ; 40 Man. L. R. 242.— 
CAN. 
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ground allotted to pltf., it bein^ stipulated 
that pltf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. : — Held : the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — C ramb 
V. Goodwin (1919), 36 T. L. R. 477 ; (13 
Sol. Jo. 490, C. A. 

1832. Add. Ayinotaiion : — Folld. Schostall .Tohn* 
son (1919), 36 T. L. R. 75. 


1833. Add. CUations :—Affd., [1918] A. C. 239; 
87 L. J. K. B. 410; 118 L. T. 126; 34 
T. L. R. 200 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations : — Hefd. Ertel Biebcr v. 
Rio Tinto Co., [1918] A. 0. 260 ; Naylor, 
Bonzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Pried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
301 ; Rodriguez v. Speyer, [1919] A. 0. 59. 

1834. Add. Annotaiion : — Distd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

1835. Add. Annotation : — Held. Anderson v. 
Daniel, [1924] 1 K. B. 138. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (a). 

St. Land agent — Land Agents Ad. 
1912 J — A person who, not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as such 
Is guilty of an offence under a. 14 of the 
above Act, & cannot maintain an action 
against his principal for commisHion ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence before perforn^ing the ser- 
vices in respect of whi< h the com- 
mission is claimed.— Nri.son v. 
Crosby, [19191 N. Z. L. K. 3G9.— N.Z. 

«v. .J — Land Agents Act. 

1912, B. 13 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at the time the work 
Is done, & the fset that after the work 
is done the land agent falls to take out 
a further licence does not destroy a 
right to bring an action for com- 
rnission. where the cause of action arose 
at the time the ageut was in po.ssesslon 
of a licence. — Johnstone v. Ooodson, 
[1920] N. Z. L. U. 883.-— N.Z. 

X i. Real Estate Agents Licens- 

ing Ad. ] — Pltf., a store-keeper, brought 
about the sale of deft/s land to another 
person. In an action for commission ; 
— Held : s. 21 of the above Act did 
not apply to individual transactions. — 
Goodall V. Cousins, 11923] 3 D. L. K, 
718 : 32 B. C. R. 440.— CAN. 

X il. Licence, obtained before 

completion of sale.] — Agent entitled to 
commission, — Cudworth v. Eddy, 
[1927] 1 W. W. K. 583 ; 37 B. C. H, 
407.~CAN. 

xiii. Unlicenced employee.] 

— Pltf., a real estate agent, .sued for a 
commisHlon on a sale, which had 
result-ed from the introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the sale, although deft, completed 
it through agent. Pltf. had been 
duly licenced under above Act, at & 
from the time of the listing ; his 
employee, however, was not licenced 
under above Act when he Introduced 
the buyer & conducted the negotia- 
tions although he obtained his licence 
before the sale was made : — Held : 
under above Act his employee’s lock 
of a licence while he was doing the work 
rendered the work illegal & prevented 
pltf. from recovering the commission. — 
Anderson v. Lake (B. C.>. 11928] 

4 D. L. R. 220 ; [1928] 3 W. W. R, 
136.— CAN. 

sa. Agent not registered — Security 
Frauds Prevention Act.]— In an action 
to recover compensation for obtaining 
a buyer for deft.’s farm : — Held : 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft, the information & authority 
which enabled him to assure the 
persons who afterwards bought the 
farm that a purchase was within their 
reach, his claim was not barred by the 
amendment of 1930 to Security Frauds 
Prevention Act, 1929, although he 


was registered as a real-estate agent 
thereunder. — Krueger v. National 
Trust Co.. Ltd.. [1931] 1 W. W. R. 
725.— CAN. 

PART VlII. SECT. 3. SUB-SECT. 1. - 

M, (b). 

8 b. Member of Parliament effecting 
sale — Sale to Government.] — Pltfs., land 
agents, were employed by deft, to 
bring about a sale of deft. *8 property 
to the Govt, of Victoria. Services 
were to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. as their 
rei)rcsentatlve on the terms that he 
sliould receive a share of their com- 
mififiion on the sale. D.’s services 
were an clTectivo cause of the sale. 
In an action by |>ltfs. against deft, to 
recover commission on the sale : — 
Held : tbo tran.saction was contrary 
to public policy, & pltfB.* action 
failed. — H orne v. Barber (1920), 27 
C. L. R. 493.— AUS. 

sc. Consent of Oovemmeiit 

necc^mry, -A member of the Dominion 
Parliameni. brought about a sale, it 
being his du;.*' under agreement with 
t he vendor to i oo his Jufluonce with 
the minister in chaTTjre to secure the 
(iovt.’s consent which was necessary 
to complete the sale: — Held: he 
was not entitled to a commission 
for his services, the agreement being 
void on tbo ground of public policy. — 
Clements «. Coughlan (1924), 34 
B. 0. R. 401.— CAN. 

sd. Sale under Discharged Soldiers 
Settlement Ad. 1919 (No. 3039)— 
Member of advisory committee agent of 
eendoT.] — A land agent, who was also 
a member of an advisory committee, 
constituted under s. 35 of tho above Act, 
to the Lands Purchase & Management 
Board, entered into a contract with tho 
owner for effecting the sale to tho board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise tho board. The contract 
did not refer to tho use by the agent of 
any inttuence as a member of the 
committee in effectuating tho sale ; 
tho agent took no part In the discus- 
sion by the committee of tho report 
of a sub -committee as to tho expedi- 
ency of the purchase by the board of 
such land, & acted throughout bond 
fide & without concealment of the fact 
of his agency. Sc he was not at any 
time a member of any valuation 
sub-committee : — Held: the contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission failed. — Wood v. Little, 
[1922] V. L. R. 11.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (c). 

80 . Agent returning deposit to pur- 
chaser. } — Resps. were employed as 
agents to sell property belonging to 
applt. They founa a purchaser but 
applt, failed to complete the sale on the 
day fixed. Sc resps., on the application 
of purchaser, paid him back the deposit 
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witliout communicating with applt. : — 
Held : resps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, s. 8, 
they owed to applt., & such breach 
deprived thorn of thoir right to recover 
nny commission at all. — B ucdanan 
V. Neale, 11920] N. Z. L. R. 889.— 
N.Z. 

8 f. Failure tomake binding contract.] — 
Where T)ltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en- 
titled to commission. — P ateiison v, 
McCallum, [1921] N. Z. L. R. 809.— 
N.Z. 

sh. Failure to subdivide land as 
agreed.] — li' an action for a share 
of profits, where agent has failed to 
subdivide the land as agreed, tho 
onus is on 1dm to show that deft, 
relieved him of this duty. — O buik- 
RiiANK tk Riuen V Irving (1913), 6 
J). L. R. 2.37, - CAN. 

1841 iva. .]- Ma('K r. 

McLeod, [1925] 2 D. L. R. 1201.— 
CAN. 

1841 vi. Secret agreement to pool 

commissions.] — t>n a proposed ex- 
change of properties. If the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions A to divide equally, so that 
under sucli pooling agreement one 
age fit receives more tiian the com- 
mission payable by bis principal, that 
agent cannot recover any commission 
from bis principal, as such an agroo- 
UKuit gave him an interest adverse 
to the intcre.st of bis principal. — Daly 
r. Keliiiku, 11021] 2 W. W. R. 192.— 
CAN. 

1841 vii. Agent acting for both 

parties — Jiulev of Real Estate Erchange.] 
— Where tho owner of i>roporty listed 
with a real ostaD» agent for sale ex- 
changed tho property with the assist- 
ance of tho agent for othor property 
listed, to tlie knowledge of tho owner, 
with the agent for exchange, but had 
not agreed to pay him a commission 
on the exchange & had not been in- 
formed by lilrn that he still InUmded to 
act as her agent & to charge her a 
commission : — Held: (1) she was not 
liable for commission ; (2) a rule of a 
Real Estate Exchange to which tho 
agent belonged, that an agent who 
acted for both parties In an exchange 
(jould collect from each one-half tJie 
usual commission on a sale, did not 
legally entitle the agent to roc'ovor 
such half from her.— Hackney v. 
Lyne, 1192.')] 4 D. L. R. 861 ; [1925] 

3 W. W. R. 614.— CAN. 

1841 viil. .]— If a vendor 

with full knowledge of tho facts agroes 
to pay commission to a purchaser’s 
agent, he will bo bound by bis contract, 
but the onus is on tho agent to show 
clearly that tho vendor know that be 
was acting In a dual c.apaclty & 
assented to that state of affairs. — 
Mon.ER V. Forge (1927), 27 8. R. 
N. S. W. 69 ; 44 N. 8. W. W. N. 42.— 
AUS. 
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1848a. .] — Pltf, waB employed by deft., a 

music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Heveral tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., be lieving that the landlords 
would not consent to tlie carrying on of a 
tailoring business, did not approach the 
Jandloids. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agi’ee to sell the lease 
to tlie tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser : — Held : 
as i»ltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 
where, the action failed. — Heath ik Park in - 
HON (1926), 126 L. T. 128 ; 42 T. L. B. 093 ; 
70 Sol. Jo. 798. 

1852. Add. Annolation : — Consd. Bhodea v. Mac* 
alister (J923), 29 Com. Cas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
, willing to give £9,000 for the properties, 
agi'eed witli pltfs. that if they made a bargain 
for less than £9,000, the d Iforence between 
the £9,000 the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 


— Bhodes v. Maoalistbr (1923), 29 Com. 
Ca«. 19, 0. A. 

1853a. Agent acting in good faith.] — Keppel v . 
Wheeler, No. 1203a, ante. 

1853b. No damage suffered by principal.] — H ar- 
RODS, Ltd. v . Lemon, No. 1501c, ante. 

1858c. Waiver of breach.] — Harbods, Ltd. v . 
Lemon, No. 1601c, ante. 

1862. Add. Annotations : — Apld. Adams v. Morgan, 
[1933] 2 K. B. 234. Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 166. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on profits made within period.] — 

Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 

1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pitf. should tmeount & be 

. entitled to be indemnified accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. Ho paid the amount demanded & 
claimed to recover an indemnity from defts. ; 
— Held : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax. — Adams v. Morgan & Co., 
[1924] 1 K. B. 751 ; 93 L. J. K. B. 382 ; 130 
L. T. 792 ; 40 T. L. B. 70 ; 68 Sol. Jo. 348, 
C. A. 


1850 ilia. Fraudulent repre- 

senUUions inducinu lisliny .] — AKcnt not 
entitled to commisBion. — H uktto v. 
Adams, [1927] 1 D. L. K. 647 ; L19271 
1 W. W. 11. 12 ; 22 Altfi. h. U. 333.— 
CAN. 

1860 viJ, Jyent to sell aciing 

for other prineijmls — Breach of con- 
tract.] — A contruci, entered into In 
jb’eb. 1914, between a firm & n con- 
niisHlon affcnt, whereby the latter waw 
appointed asroiit for the wale of eortalu 
cotton poods dealt in bv the tlrm, con- 
tained a eiauHc prohibiting the apent 
from selliiiK sneh poode snpplleci by 
otlieiH than liiw priiusipalB. From 
July 10, lUlO, onwardH the agent regu- 
larly sold goods of that class on behalf 
of another firm, & )»e also bought & 
Hold Huch goods on his own account : — 
lleUl ; the agent was not entitled to an 
acc.oiiTitiug for the period subsequent 
to July 10 , 1910 , as be was then in 
material breach of his contract, but 
ho was entitled to an accounting for 
the period prior to that date during 
which lie had duly obtempered the 
oontmet. — G kadam & Co, t>. Unitkd 
Turkkt RkDm kto. Co., Ltd., [1922] 
S. C. 53.1 ; 69 He. L. K. 420.~-SCOT. 

1860 vlU. Inducing principal to 

sell at undervalue.] — Where an owner 
of land requesta an agent to find a 
purohaser at a price not less than a 
stated amount the agency is a ^ncral 
one Sc the agent Btauds in a fiduciary 
relation to nis principal ; & if be 

endea > ours to got the latter to sell at 
a price leas than that which he knows 
the purchaser found by him Is wlUiiig 
bo pay he ia acting in bad faith 
thoroforc, disentitles himself to a com- 
mission even though the sale is finally 
made at the full price which said pur- 


cliaser was willing to pay. — L afrk- 
MERE V. Bouffard (Sask.), [1929] 4 
D. L. R. 183 ; 2 W. W. R. 602.— CAN. 

1852 vii. .] — Where an agent 

acts improperly & unfaithfully in the 
performance of hla duties towards hie 
fu'liioipal, he forfeits any remuneration 
or eoinmlssion to which he would 
otherwise have been entitled If his 
‘mpropor or unfaithful conduct is 
connected wdth the duty ho had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or coniinisBion arising out of & in 
connection with the porformanco of 
Ills duty oouBtltutes unfaithfulness & 
dislioncsty, & disentitles him to any 
remuneration or commission. — Levin 
V . Levy. [1917] T. P. D. 702.— S. AF. 

1862 viii. .] — Where an agent 

effects a sale by way of exchange, bo 
cannot recover the commission his 
nrlnclpal has agreed to pav If he has 
failed to disclose to his pniicipal that 
he is also acting as agent for & is to 
be remunerated by the other party in 
the same transaction, notwithstanding 
that the non-diaclosure w^as without 
fraudulent intent. — Barnett (O. M.) 
& Son V. Boyle Bros., (1932) N. Z. 
L. R. 1087.— N.Z. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (d>. 

■J. Agent selling at less than luded 

r ’ce.]— An agent for the sale of goods 
not entitled to a oommission for in- 
troducing a purohaser where the goods 
are sold at a reduction from the listed 
price greater than the commission, 
k: the agency contract provides that 
if any goods are sold for leas than the 
current price Ust by the a^nt, the 
acceptance of such sale ^all not 
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entitle the agent to the commissions 
set forth, but such rediictlou in price 
Bhall be deducted from the agent ’a 
commission. — L aw & Maclean v. 
BawvkrMahbky C o., [1918]! W. W.R. 
727 ; 13 Alta. L. R. 126 ; 38 D, L. R. 
333.— CAN. 

sk. No commission on land not sold.] 
— Deft.’s land having been listed with 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.’s land, 
or that deft, made a sale thereof to a 
person introduced to him by pltf. : — 
Meld : pltf. had not shown the per- 
fonuauce of any services which 
entitled him to commission. — D unn 
r. GHxVF (1922), 66 D. L. R. 713.— 
CAN. 

si. No commission on goods taken 
back.**] — Reid: goods “taken book” 
Included goods “ r^ossessed ’’ on 
default. — COWIE V. SAVTYKR-MAaSET 
Co. (1916), 34 Vf. L. R. 274 ; 10 

W. W. R. 264.— CAN. 

sm. Sale of homestead — Necessity 
for vHfe's consent .] — Semple v. Sharp, 
[19271 1 W. W. R. 965 ; 21*Sa8k. L. R. 

435.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

1873 1. Jn general.) — "Where an act 
Is innocently done under the express 
direction of another, which occasions 
an Injury to the rights of a third party, 
the principal must indemnify the 
innocent agent. — Victoria School 
Trustees v. Muirhsad & Mann 
(1895), 4 B. C. R. 148.— CAN. 

bl. Lass through dela/y in 

delivery.] — E. Sc. Co., commission 
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1875, Add, AnnotaHon : — Consd. Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. 

1878. Add, Annoiaiion :—A8 to (2) Reid. Weld- 
BlundeU v. Stephens, [1919] 1. K. B. 620. 

1886. Add. Annotations : — Retd. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Britannia Hygienic 
‘ Laundry Co. v. Thomycroft (1926), 94 
L. J. K. B. 868. 

1908. Add. Annotation : — Consd. Hillen v. I. C. I. 
(Alkali), Ltd., [1934] 1 K. B. 455. 

1914. Add. Annotation : — Generally, Reid. The 
Zigurds (No. 4) (1932), 48 T. L. R. 663. 

1941. Add, Annotation : — Retd. Christoforides v. 
Terry, [1924] A. C. 660. 

1944. Add. Annotations : — Dlstd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692. Consd. Wari^en v. Agdeshman 
(1922), 38 T. L. R. 588. Distd. Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 60 
T. L. R- 644. Retd. Re Windsor Steam Coal 
Co. (1901), Ltd. (1928), 140 L. T. 80 ; Kalvn 
V. Aircraft Industrie.^ Corpn., Ltd., [1937J 
3 All E. R. 470. 

1945. Add. Annotations : — Apld. French v. Leeston 
Shipping Co. (U 21), 37 T. L. R. 453. Distd. 
Trollope (Geo.) A Sons v. Martyn Bros. (1934), 
60 T. L. R. 644. Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692. 

1946. Add. Annotations : — As to (2) Consd. Warren 
V. Agdeshman (1922), 38 T. L. R. 588. 
Refd. Tiirpin v. Victoria Palace, [19J 8 j 2 K. B. 
539. Generally, Refd, Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692 ; Re Rubel Bronze & Metal Co. & 


Vos, [1918] 1 K. B. 315 ; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

1947. Add. Annotation : — Refd. Warren v. Agdesh- 
man (1922), 88 T. L. R. 588. 

1947a. .]~-By a contract in writing deft* 

appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether tlie goods were sold through the 
instrumentality of pltfs. or not, & deft, 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft, broke these 
undertakings A then wrote to pltfs. cancelling 
the agreement : — Held : as it was a necessary 
implication from the teiins of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication Uiat the business shall 
be carried on for that term, yet, as deft, had 
undertaken certain ol>ligation8 to facilitate 
the earning of the commission & had broken 
his undertakings, bo could not, by a piir- 
orted cancellation of tlje contract, limit his 
ability for damages to the period prior to 


agents, entered into a contract with 
dofts. under which they undertook to 
purchase & ship goods “ on account A 
risk ” of defts., & E. A Co. shipped the 
goods under a c.i.f. crontract on board 
a German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destination 
until long after due time. On defts.’ 
refusal to accent the goods they were 
sold : — Held : E. & Co. were entitled 
to recover damages for breach of con- 
tract. — Meredith v. Abduliji (Sahib) 
(1918), 1. L. It. 41 Mad. 1060.— IND. 

sn. Broker buying wheat to meet dc’ 
liveries.] — Brokers were instructed by 
their principal to sell wheat for future 
delivery : — Held : when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & be must repay to them 
the amount so expended. — Canadian 
Grain Co.. Ltd. v. Nichol, (1920) 
3 W. W. It. 127 ; 53 D. L. R. 375 ; 
13 Sask, L. R. 30.— CAN. 


■o. Dealings in grain futures — Broker 
wUh knowledge of iUegality of transac- 
tions — Broket not erUUled to recover 
balance due from cusiomet .] — Topper 
Grain Co. v. Mantz (Alta.J, [1926] 2 
D. L. R. 712 ; [1926] 2 W. W. R. 140. 
—CAN. 


PART VIll. SECT. 3. SUB-SEOT. 2. — 
C. (b). 

1905 11. .]— Jones 

V. Burgess (1914), 43 N. B. R. 
126.— CAN. 

•p. Forwarding agent acting in ac- 
cordance wiih ordinary Lefts., 

forwarding agents In Durban, who 
acted as the agents of pltf. in clearing 
& forwarding goods consigned to him 
from India, on Dot. 21, received a letter 
from a firm in India informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 


arrivea on Cc*. 20, 8c on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg & sent a consignment 

note which he received on Oct. 26. 
Immediately on receipt of the note 
pltf. telegraphed t-o defts. instructing 
them to keep the goods for sale in 
Durban. Detts. on the Instructions 
of pltf. had the trucks stopped & 
returned to Durban. Dofts. in order 
to obtain delivery of the goods naid 
tlie railw'ay charges & upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held : defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special Instructions 
lo the contrary dofts. were justified 
in HO railing the goods. — Patel v. 
Keeler & Co.. [1923] App. D. 506.— 
S. AF. 


PART VIll. SECT. 3. SUB-SECT. 2.— 

C. (e). 

fq. Contract for delivery of grain — 
Actual delivery necessary — Duty oj 
broker to prove contract not illegal .) — 
Hansen v. Lec.htzieh, [1925] 4 1). L. B. 
1008.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (a). 

sr. Agent assuming liability to third 
parfp. }— Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf, & which 
were charged to It: — Held : as he was not 
legally liable on the accounts he J»ad no 
cause of action against tho muni- 
cipality in respect thereof whether for 
payment or Indemnity, although he 
had paid one of the accounts & judg- 
ment had been obtained against Iiim 
for another. — Diokinson v, Rural 
Municipality of 8tonehaou% [1920] 
1 W. W. R. 236 ; 50 D, L. R. 383 ; 
13 Sask. L. R. 1.— CAN. 
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PART Vin. SECT. 3, SUB-SECT. 3.— 
A. (a). 

1946 1. Principal bound to enalde 
agent to earn comniisHion .] — By agree- 
ment dated A tig. 17, 1029, ]{. axipointed 
C. Ids hole agent to noil a certain 
pnhlicaMou in Australia on a eoiiunis- 
sion hasis. 7’ho agreement provided, 
inter alio, that the agency shonld com- 
mence on the dat(j (J. & R. arrived In 
Auhtralla, Si that it could ])e deterndnod 
by either 15. or C. on tho liMT)pening of 
certain flpeeilled events. Nojie of those 
events in fact happened. 1'be i>artieH 
(tame to Australia Sc tho buHincas of 
tho ag(*-ncy was oinhark(Ml upon. In 
Jan. 1930, R. w'ent into paHncrsliip 
with H. in the hiisincsH of hooksellers. 
On Mar. 15, 1930, U. gave C. six 
months' notice of the termination of 
the agency agi*ecinent of Aug. 1 7, 1929. 
On Aug. J, 1930, R. & 8. (tnlered into 
an ogrcoinent witli a. co. for tlie sale 
to it of tho goodwill Sc asset, s of tlioir 
buBlness including tlui agcn(iy rigljts. 
After Aug. 1, 1930, R. did not accent 
any new orders from C. under the 
agreement of Aug. 17, 1929. 0. did 

not know of tho agreement of Aug. 1, 
1930. until after 15, 1930, up tc 

which date lie riigarded hliriHelf as still 
employed by R. lie took orders for 
the co. Sc received (soinmlsslon from It. 
From Sept. 15, 1930, he was refuaed 
further employment by R. He tbeie- 
upon sought to recover damages from 
It. for Ids wTongful dedermi nation of 
tho agreement : — Held : a term could 
not be implied into the agency agree- 
ment that R. could terminate; tho 
agency at any time }>y (x;aKi ng to 
carry on his business, & C. was entitled 
to recover from R. such damages as 
he sustained by reason of the wrongful 
determination of the agreement. — 
Coulter v. Readuead (1931), 31 
8. R. N. 8. W. 432 ; 48 N. S. W. W. N. 
161.— AU8. 
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such purported cancellation. — Warren & 
Co. V. Agdeshman (1922), 38 T. L. R. 688. 

1947b. .] — Raymond v, Wooten, No. 1705a, 

ante, 

1947c. .] — Trollope (Geo.) & Sons v, 

Martyn Bros., No. 17,55a, ante. 

1948. Add. Annotation : — Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

1950. Add. Annotation : — Ae to (2) Refd. Payzu v, 
Saunders, [1919] 2 K. B. 581. 

i951a. .] — By an agreement made between 

pltf. <fe a limited co., whicli carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof who were to carry out such 
. orders as were accepted without undue delay ; 
& the agent was not definitely to accept orders 
for the co., but only subje i to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. "Were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The CO. then asked pltf. to give up the agency 
(or the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 

► being insolvent passed resolutions for volun- 
tary winding up &. ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — ffeld : the agree- 
ment was to employ pltf. its agent for the 


seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach. — R eigatb v. Union Manufac- 
turing Co. (Ramsbottom), [1918] 1 K. B. 
502 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 

C. A. 

AnnotaUona : — Apld. Fowler v. Commercial Timber Co., 
119301 2 K. B. 1 ; Re Gramophone Jlecords. Ltd, (1930), 09 
L. .To. 201. Refd. Thomas u. Todd, (192012 K. B. 511; 
Llvock V, Pearson (1928), 33 Com. CSas. 188. 

1952. Add. Annotations : — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 60 T. L. R. 644. 
Trollope & Sons u. Caplan, [1936] 2 All K. R. 
842 ; Kahn v. Aircraft Industries Corpn., 
Ltd., [1937] 3 All E. R. 476. Refd. Warren 
V. Agdeshman (1922), 38 T. L. R. 588. 

1953. Add. Annotations : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren p. Agdeshman (1922), 38 
T. L. R. 588. 

1957. Add. Annotaiiom : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 688. 

1961. Add. Aimolation : — Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. 

1974. Add. Annotations: — As to (1) Consd. Mor- 
timer V. Beckett, [1920] 1 Ch. 571. As to {2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 

1980. Add. Annotatiojis : — As to (2) Consd. Martin 
V. Stout, [1925] A. C. 359. Refd. Oppon- 
heimer v. Louis Rosenthal & Co., A. G., 
[1937] 1 All E. R. 23. 

2005. Add. Annotation : — As to (2) Refd. Wright- 
son V. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2029. Add. Anyioiation : — Refd. He Gunsbourg- 
Ex p. Trustee (1920), 89 L. J. K. B. 725. 

2050. Add. Annotation: — Refd. Nippon Yusen 
Kai.slia. v. Itamjiban Seiowgee, [1938] A. C. 
429. 

2052. Add. Annotation : — Refd. Near East Relief 
V. King, Chasseur & Co., [1930] 2 K. B. 40. 

2056. Add. Annotation : — Refd. Booth 8.S. Co. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. C. 
451. 


PART VIII. SECT. 3, SUB-SECT 8. 

— B, 

1969 il. For this number read 
“1967 i.“ 

1967 ii. .] — In a five years’ 

agroomout between a selling agent & 
a firm of merchants it wns provided 
that, if at the end of the first throe 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree- 
ment. The agreement further pro- 
vided that tho merchants undertook 
to supply goods to the agent, who was 
bound to Duy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to roach the stipulated 
turnover, & tho merchants terminated 
the agreement. The value of the sales 
effected by the agent had In fact 
materially exceeded the stipulated 
figure, but the value of the goods 


actually delivered by him fell short of | 
it, owing to tho failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
Tho merchants, who were not manu- 
facturers, were djopendent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
them solves unable to obtain the full 
RUppltes they required. They had, 
however, obtained sufllcient goods 
to have implemented tho agent’s 
orders, but they pi’eferred to distribute 
those goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his full share. In an 
action by tho agent against the mer- 
chants concluding for damages for 
unjustifiable termination of the agree- 
ment ; — Held : defts. were not entitled 
to terminate the agreement. — D owunq 
V. M^cthvkn. Sons & Co., Ltd., 11921} 
S. O. 948 ; 59 Sc. L. K. 7.-~SCOT. 
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1978 iii. .]— PIW. & deftH., 

an English business house, entered Into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
of defts.’ goods in British (Dolumbia. 
In the letter from defts. setting out 
the proposed terms of agreement were 
the words “ this offer tq be firm for 
one year.’’ Defts. broke the agency 
agreement during the first year: — 
Held : pltf. was entitled to damages 
on the basis of loss of profits on two 
years contract, as being reasonable in 
all the circumstances. — Macdonald v. 
Casein. Ltd., [19191 1 W. W. R. 293.— 
CAN. 

19781V. — ^ .] — In 1911 re.sps. 

agreed to employ applts. as under- 
brokers for the business of a co. during 
the subsistence of an agreement which 
they themselves had ae brokers to the 
co. ; the latter agreement was for 
five years. In Aug. 1912, resps. 
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2082, Add, Annotationa : — Dbtd. & Expld, Bentall, 
Horsley & Baldry v. Vicary (1930), 47 T. L. R. 
99. Consd. Lamb (W. T.) & Sons v. Goring 
Brick Co. (1931), 48 T. L. R. 100. 

2083, Add, Annotation : — Dlstd, Bentall, Horslev 
& Baldry v, Vicary (1930), 47 T. L. R. 99. 

2083a. Sale by principal himself.] — 

Chamberlain & Wiixows v. Rose (1924). 
cited 47 T. L. R. at p. 101, D. C. 

Annotation : — Consd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. H. 99. 


2083b, .] — Bentall, Horsley & 

Baldry v, Vicary, No. 1813b, ante. 

Compare Sale of Goods, No. 1399a, post. 


2083c. Agreement for commission although trans- 
action not compieted.] — Tredtnnick v, 
Browne (1921), cited 47 T. L. R. at 

p. 101. 

Annotation: — Consd. Bentall, Horsley & Baldry r. Vicary 
(1930). 47 T. L. H. 99. 


Part IX. — Relations between 

2096. Add, Annotations : — Refd. Banque Beige 
Pour L’Etranger v, Hambrouck, [1921] 1 
K. B. 321 ; Madras Official Assignee \y. 
Krishnaji Bhat (1933), 49 T. L. R. 432. 

2098. Add, Ann6tation : — Consd. .Tones v. Waring 
Gillow, [1925] 2 K. B. 612. 

2106. Add. Annotations : — Refd. Rc Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189 ; Banque Beige Pour L’Etranger v, 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 


Principal and Third Parties. 

[1927] 1 Ch. 000 ; Madras Official Assignee 
V. Krishnaji Bhat (1933), 49 T. L. R. 432. 
2109. Add, Annotation: — As to (1) Refd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

2118. Add. Annotations : — Refd. Muller (London) 
V. Lethom, Same w. I. R. Comrs., [1927] 1 
K. B. 780 ; Calico Printers’ Assocn., Ltd. v, 
Barclays Bank (1931), 145 L. T. 61. 

2120. Add. Annotation Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


wrongfully determined the agreement 
with applts. On Dec. 2, 1912, resp?., 
honA fide & not as a means of liTiiitlng 
the damages, made a new agreement 
with the CO., the tenna of which wore 
Inconsistent with, & thus put an end to, 
the original agreement between reaps. 
& the CO. In Jan. 1913, applts. sued 
reaps, for damages : — Held : the 
damages recovorahio were limited to 
the amount which applts. would have 
earned aa under-hrokers down to 
Dec. 2, 1912 . — Lacumandah, Khan- 
DELWAL V. llAOHUMULL (1919), L. B. 40 
Jnd. App. 314; 24 C. \V. N. r>77.— IND. 

PART VIII. SECT. 3. SUB-SECT. 8. 

2083 ii. Breach of covenant.] — 

By an instrument by way of security 
the grantor transferred to the grantee 
hy way of mtge. (a) certain stock 
specifically described In the schod. ; 
(/?) all stock depasturing on the lands 
of the gi*antor ; (c) “ all stock which 
may now or shall at any time hereafter 
during the continuance of this security 
belong to tho grantor, wherever the 
same may he depasturing or kept, & 
all tho natural Increase of such stof;k," 
but did not expressly mention the 
natural Increase of stock" in (a) or (h). 
The grantee was by the instrument 
appointed sole agent of tho grantor to 
effect all sales of produce, stock, & 
chattels which the grantor might 
require or desire to sell. The grantor, 
without obtaining tho grantee's con- 
sent, sold to deft, in the ordinary course 
of business certain lambs tho natural 
increase of the stock speciflcally 
described in tho sched., & the grantee 
(pltf.) sought to recover possession of 
the same or their value : — Held : tho 
appointment of the grantee as solo 
agent to sell did not negative the 
Implied power of sale, & the sale, 
altnough it might be a breach of 
covenant, gave to the purchaser a 
good title to the lambs, & tho sole 
agent's remedy was for damages for 
breach of contract. — New Zealand 
FAR srERs’ (Jo-operative Assocn. of 
Canterbury, Ltd. v. Canterbury 
Frozen Meat & Dairy-Produce 
Export Co., Ltd., [1932] N. Z. L. R. 
381.— N.Z. 

2083a i. Sale hy principal 

himadf.] — A sole agent for a definite 


period is entitled to his commission 
on stilo within tho period, notwith- 
standing a prior sale by the principal 
of which tho agent had no notice. — 
De Wolfe v. Twomci (1932), 0 M. P. 11. 
005.— CAN. 

sm. Sale hy principal. J — A declaration 
allcgoa i u:i.t deft, was possessed of a 
cert^iin pr<»p«‘r(,.v 8c entered into an 
agreement uj der his hand with pltf. 
wherein, for valuable consideration, he 
gave pltf. “ tho sole ,?.elling agency " of 
tho property, “ sinwi option to expire 
at ” a certain time : ifc in broach of 
this agreement, deft, sold tho property 
“ otberwise than through tho ogom^y 
of pJtf.” On demurrer to tills detJara- 
tion : — Held: as the declaration did 
not allege that the sale of tho property 
was by an agent other than pltf., tliere 
should be jndgment for deft, on tho 
fiemurrer.—'llEFJ'KHNAN v. Hansford 
(I93G), 53 N. S. W. \V. N. 7().- AUS. 


PART VIII. SECT. 4. SUB-SECT. 2. 

St. Liahiliiv of principals to indemnify 
(Went — Release of co -principal .] — The 
release of one co-principal does not 
release another co-priucfpal from his 
obligation to exonerate 8c contribute 
to the extent to which ho would have 
been ultimately liable had the one 
co-principal not been released. — 
Malowany V. Pasemko, [1919] 1 

W. VV. ll. .553.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

b i. Oooda sold — Knowledge of 

purchaser.] — M. left two hundred & 
fifty cattle with B., a cattle dealer. Ho 
gave B. written authority to sell forty- 
eight, & B. was to graze the rest. B. 
sold one hundred cattle to C., purporting 
to act as M.’s agent, showing tho 
written authority & alleging further 
oral authority. At B.’s request C, made 
a cheque for the purchase price payable 
to him. C. bought In good faith & 
for value. M. repudiated the sale & 
sued to vimllcato tho cattle sold with- 
out authority : — Held : the written 
authority & the request for personal 
payment should have put the pur- 
chaser upon Inquiry. — ^Muller v. 
Chennellb (1923), 44 N. L. R. 69. — 
S. AF. 
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2105 il. — .] — Whore an 

agent is entrusted by his principal with 
money to buy goods, tho money will 
bo consi(]erf.^d tnist funds in his hands 
8c the principal has tho same interest 
in the goods when bought as he had in 
tho funds producing them. If the 
goods so bfniglit are mixed with those 
of the agent, tho principal has an 
oquil.ablo title to a (juantlty to bo 
taken from tho mass, equivalent to the 
money advanced which has been used 
in the purchase. — Rc Clark (It. V.) 
8c Co. (Vancouver), Ltd., [1931] 3 
W. W. 11. 79. — CAN. 

2106 1. Agent holding principal's 
funds — Money paid into agent's banking 
account — Agent in fiduciary character.] 
— Money received hy a commission 
agent from sales of his custoniers’ 
property, is. after deduction therefrom 
of tho agent’s commission & expenses, 
money held by him In a fiduciary 
capacity, & if it is mixed by tho agent 
with Ills own money In his general 
banking account & ho becomes bkpt., 
the money can bo followed If it is 
still traceable. — Salter & Arnold, 
Ltd. V. Dominion Bank (1923), 4 
C. B. n. 379 ; [1923] 3 W. W. R. 257.— 
CAN. 


PART IX. SECT. 3, SUB-SECT. 1.— A. 

2120 viiJ. .] — J., as agent of 

pltf., advanced sums to deft. In con- 
sideration of doft.'s going to work on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, 6c to whom 
J. stated that he had accounted. Deft. 
stated that J. bad recruited him to 
work for some person whoso name was 
not given. Deft, contended In an 
action for refund of tho advance that 
pltf. could not sue without cession of 
action from K. :~-TIeld : pltf. had a 
right of action against deft. — Gadlela 
r. Mountjoy, [1921] E. D. L. 151.— 
S. AF. 

•a. Action for money paid under con- 
tract.] — Pltf., desiring to have ten 
vessels constructed in Canada, entered 
Into a preliminary agreement with A., 
whereby A. was to enter Into contracts 
with three builders for the con- 
struction of the vessels, called “ build- 
ing contracts,” & at the same time into 
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2125a. Action for specific performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. C. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently 0. explained to defts. that he 
was acting as agent for pltf., Sc at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — Dystbr v. Randall Sc 
Sons, [1926] Oh. 932 ; 95 L. J. Ch. 604 ; 136 
L, T. 696 ; 70 Sol. Jo. 707; [1920] B. & 0. R. 
113. C. A. 

2126a. Sold by agent — Effect of misrepre- 

sentation as to being principal.] — G., em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold. He asked 
deft, to buy timber from him, telling him 
that ho had left the employment of the 
builders Sc had set up as a timber merchant 
on his own account, & deft, agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
, account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with au voices & letters 
bearing the name, address. Sc description of 
pltf., which G. told deft, were his own trade 
name, address. Sc description. Pltf. brought 
an action in the county ct. for the price of 
the timber, Sc the county ct. judge found that 
deft, honestly believed that the name, 
address^ & description on the invoices Sc 
letters were those of G., but that deft, was 
put upon inquiry by the invoices & letters, 
Sc had notice that G. was not selling as a 
principal but only as an agent for pltf., Sc he 
gave judgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., Sc in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., & was 
entitled to lodgment. — Greer v. Downs 
Supply Co., [1927] 2 K. B, 28 ; 96 L. J, K. B. 
534 ; 137 L, T. 174, 0. A. 


2180a. Sub-underwriting agreement*] — 

Pltf., at the suggestion of M., who was a 
director of B. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
Sc carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. Sc B. oo. 
Sc a draft prospectus was prepared therein 
referred to. On the following day M. Sc O. 
offered to sub underwrite 12,000 shflU‘e8, Sc 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified. Sc a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. A 
number of sub -underwriters had repudiated 
their agreements on Dec. 16; but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
' consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these ch’cumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, Sc claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover : — 
Held : pltf, could not establish his case on the 
basis of principal Sc agent, as in such a case 
as this an undisclosed principal could not be 
substituted for tlie persons contracting ; all 
the rights of the agents under the contract 
with the CO. did not pass to pltf. by virtue 
of the agents* renunciation & nomination of 
pltf., Sc though there was a contract between 
pltf. Sc the CO. it was not a contract based on 
the prospectus. — Collins v. Associated 
Greyhounds Racecourses, Ltd., [1930] 
1 Ch. 1 ; 99 L. J. Ch. 52 ; 141 L. T. 529 ; 46 
T. L. R. 619. 

2139a. Agent acting in his own interest.] — Where 
an agent, in contracting on behalf of his 


contracts with pltf., called tho“ veesels 
contracts ” providing for the payment 
for vesRols, the nature of their con- 
struction & due delivery thereof. The 
“ building contract ” & the vessel 
contract each expressly stated that 
a copy of the other was attached to & 
made a part of it. By the “ building 
contract ” deft, covenanted to bulla 
the veasels according to the terms of 
the “ vessel contract,*' & this contract 
was expressed to be made with pltf. 
as well as with A., & deft, also con- 
firmed provisions of the “ vessel 
contract^* for payment of the instal- 
ments of tJio purchase price to A. & 
appointed A. his agent to receive 
payments. Upon the signjug of the 
coutrcM;^t8 a first payment made by 
pltf. to A. was distributed by A. 
between the three “ builders,” who 
proceeded with the construction of the 
vessels. Upon pltf.'s failure to make 
the next deposit as provided for in the 
** vessel ” contract, deft, gave notice 
terminating the contract. Pltf. hav 
ing brought action for repayment by 
deft, of money paid on account of the 


vessels, less such expenses as deft, bad 
Incurred by virtue of the contract : — 
IJeld : pltf. had no right of action. — 
Van Hkmklryck e. New Wrstminstbb 
Construction & Enoinekkino Co., 
Van Hkmklryck v. Northern Con- 
struction Co., Van Hemklryck v, 
Pa^^ific Construction Co. (1920), 29 
B. C. 11. 39 ; 65 D, L. R. 689.— CAN. 

PART IX. SECT. 3, SUB-SECT. 1.— B. 

2134 i. General rule.} — Bolus & Co., 
Ltd. e, Inolis Brothers, Ltd., [1924] 
N. Z. L. R. 164.— N.Z. 

2134 IL .1 — ^Principal is bound 

by the act of the €tgent within -the scope 
or his authority. — O.K. Ladies* Gar- 
ment Co. V. Edoeoombe (1934), 9 
M. P. R. 27.— CAN. 

2136 U. .1 — Deft., owner of a 

theatre, entered Into a contract with 
W., an advertising manager, under 
whioh W. was to oonduct an advertising 
campaign relative to the theatre. The 
campaign was to tckke the form of a 
contest for prixes to be offered for 
selling tickets of admission to the 
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theatre. Pltf. was assignee for value 
of a prlxe -winner '8 rights : — Held : the 
agent's promisee to the contestants 
were the promises of deft, as principal, 
& deft, was liable as prlnclp^. — Ross 
u. Kobold. [19241 1 D. L. R. 760 ; 
1 W. W. R. 428 ; 34 Man. L. H. Ill,— 
CAN. 

sb. CoiUract in aoenl*a name— Under 
Beal. ] — Defts. made an agreement with 
B. for conditional sale to him of a large 
quantity of land, the intention of the 
parties being for Its subdivision & 
sale for fruit-farming purposes. AH 
snrveys 8c sales were to be approved 
by defts., a minimum price per acre 
in selling was stipulated. 8c the pro- 
ceeds of sales were to be paid Into a 
bank to defts.* credit, & title to be 
retained by defts. until the fuU pur- 
chase price of the sale to B. was realtt«d. 
On certain amounts of sales being 
made, defts. amed to do certain 
clearing, irrigating 8c tree-planting, 
B. acting as their agent in the super- 
vision thereof. B. was to receive 
oommlssdon on sales made, should be 
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principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. — Hambro v . Buiinand, [1904] 

2 K. B. 10 ; 73 L. J. K. B. 660 ; 90 L. T. 
803 ; 62 W. R. 683 ; 20 T. L. U. 398 ; 48 
Sol. Jo. 369 ; 9 Com. Oas. 251, O. A. ; revsg., 
[1903] 2 K. B. 399. 

AnTiotations : — Consd. Willis, Fabor t>. Joyce (1911), 104 
L. T. 576; Underwood v. Bank of Liverpool & Mart Inn, 
Underwood v. Barclays Bank, [19241 1 K. B. 775. 
Distd. Reckitt v, Barnett, Pembroke & Slater, [1929] A. C. 
17(). Reid. Britiali Marine Mutual Inace. Asaocn. v. 
Draffen, Read & Morgran (1903), 47 Sol. Jo. 672 ; Ruben 
V, Great Finprall Consolidated, [19041 2 K. B. 712 ; Mab 
oolm, Brunkor v. \V'^uterhouH(3 (1908), 24 T. L. U. 854 ; 
Lloyd V. Grace. Smith, [1912J A. C. 716 ; Lloyde Bank 
V. Chartered Bank of India, Australia & China, [1929] 1 
K. B. 40. 

2139b. Account stated & signed by agent.] — In 
Mar. 1918, a tank steamer was damaged by 
fire & lier repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insui’ed. The o wners sent out an agent, 
from L. to expe^lite the repairs authorised 
him to sign the repair account with the 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owmors paid part of 
the amount due on this account but decliiuul 
to pay the balance on the ground the 

charges were excessive. The repairei's su- d 
the owners for the balance of amount due 
for work & labour done by pitfs. <te materials j 
supplied at tlie request of defts., <fc, in the | 
alternative, claLrnf3d the balance tis being 
the amount found due from defts. to pitfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect tliereof. Defts. denied that the 
agent was authorised to agree tluj amounts 
due from defts. to pitfs., or that he in fact 
purported t/O agree such amount, or that tlie 
account constituLid an account stated : — 
Tltfd : the signature of defts.’ agent was an 
agreement by him, with tiieir authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pitfs. were entitled to judgment. 
— Camillo Tank S.S. Co., Ltd. i\ Alex- 


andria Engineering Works (1921), 38 

T. L. R. 131, H. L. 

Annotatirms Consd. Firm Blahun Chanel r’. Soth Girdharl 
Lai (1934), 50 T. L. R. 465 ; Siquolra v. Noronba, [1031] 
A. O. 332. 

2147a. .] — A member of the Stock 

Exchange was indebted to defts, lie became 
a defaulter on tlie Stock Exchange, & the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of i)ltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares : — Held : the action was 
maintainable, <fe defts. were not entitb'd to 
a set-off in respect of their debt. — Richard- 
son V. Stormont, Todd Ac Co., [1900] 1 

U. B. 701 ; 69 L. J. Q. B. 369 ; 82 L. T. 316 ; 
48 W. R. 451 ; 16 T. L. R. 224 ; 5 Com. Cas. 
134, C. A. 

Annotations: — Aprld. Lomas i’. Graves, [19041 2 K. B. 557. 
Re!d. Jie Halstead, Exp, Ric.bardson, [19171 1 K. B. 695. 

2168. Add. Anrio/aiion : — Rofd. Bradford v. Price 
(1923), 92 L. .1. K. B. 871. 

2172. Add. Aymolaiion.'i : — Held. Norbiiry Natzio 

V. Griffiths, [1918] 2 K. B. 369; Uodriguez 
r. Speyer, [1919] A. C. 59 ; Bennett f. White- 
head, [1926] 2 K. B. 3S0; Pirie c. Richard- 
son (1926), 70 Sol. .lo. 1023; R. M. K. R. M. 
(Firm of) r. M. R. M, V. L. (Firm of), [1926] 
A. C. 761. 

?177. Add. Annotation : — Refd. R. M. K. R. M. 
(Firm of) v. M, R. M. V. L. (Finn of), 
R. M. K. R. M. Somasuiidaram Chotty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
96 L. J. P. 0. 197. 

2182. Add. Annoiaiion : — Consd. Fr<!Siiwater v. 
Buhner Rayon Co.y [1033] (Ui. 162. 

2183. Add. Annotations : — Refd. Bennett v. VV'hito- 
head, [1926] 2 K. B. 38[) ; R. M. K. R. M, 
(Firm of) v. M. R. M. L. (Firm of), [1926 1 
A. 0. 761. 

2184. Add. An?iotation : — -Refd. R. M. K. R. M. 
(Firm of) r. M. R. M. V. L. (Firm of). R. M. 
K. R. M. Honiasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add. Annotation : — As to (3) Refd. Bennett 
V. Whitehead, [1920] 2 K. B. 380. 

2193. Add. Annotalioji : — Consd. Bennett v. VVTiite- 
head, [1926] 2 K, B. 380. 

2194. Add. Annotation:— R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 


not succeed in carrying out the agree- 
ment. B. made an approved a^ee- 
ment with pltf. for sale of a lot to be 
seleoted by pltf. who sought to recover 
from defts. the amount of payments 
made by him : — Held : the fact that 
pltf.'s agreement waa with B., in B.’s 
own name & under seal, did not 
prevent recovery from defts. as for 
money had & received. — Hitchcock 
9. Columbia Valley Land Oo., Ltt., 
(1919) 2 W. W. K. 969 ; 48 D. L. B. 
737.~CAN. 

PART IX. SECT. 8, SUB-SECT, 2.— 
P. (a). 

2172 ii. -.) — Gl.>DnK v. Walcth, 

No. 2610 xlr., post.— CAN. 


PART IX. SECT. 3, SUB-SECT. 2.— 

F. (0). 

q i. acting as agent, 

purchased food for M.’s poultry farm 
from pltf. with whom ho had a running 
account upon wliloh from time to time 
bo made payments. Pltf. brought 
action against P. for the balance of the 
account, but before entering judgment 
obtained an order adding M. as a 
party deft. : — I/eld : the agent m)t 
having been sued on to judgment, pltf. 
may pursue the principal.— Van- 
couver Miijlino & Grain Co. v. 
Perkins He McLeod (1930), 42 B. C. R. 
557.— CAN. 

2194 V. .) — M.. without dis- 

closing the fact that he was acting as 
agent for the Crown, purchased hay 
I from A., & was sued for a balance of 
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UlO purchase price. At the trial that 
fact became known to A., but Jic 
neverthelosH proceeded with the case 
& recovered Judgment against M. : — 
f/e/d : A,, having elected to proceerl 
to judgment against M., could not 
afterwards sue the Oown.- — D kh- 
ROTSERS V. II. (1019), 18 Exeb. C. R. 
461.— CAN. 

2194 vi. Engineers brought 

an action against Bhij)ow’nerb for 
payment of the balance of the contract 
price of two boilers for a steamship. 
The shipowricrB denied liability, Sc 
also brought a counter-action for 
damages In respect of breach of con- 
tract. The jictloiiB were conjoined A 
a proof was led, In the course of which 
It transpired that the shipowners wer<‘ 
not the registered owners of the steam- 
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2195. Add, Annotations : — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M. K. R. M. (Firm of) 
V. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v, Sinclair & Russian 
Chamber of Commerce in Ix>ndon, [1918] 1 
K. B. 180 ; Moore v. Flanagan, [1920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. C. 
100 : Dullner v, Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023 ; Fresh- 
water V, Bulmer Rayon Co., [1933] Ch. 102. 

2197. Add. Annotations : — FoUd. Moore v. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner v. Bowyer 
(1924), 40 T. L. R. 700 ; Debenham v. 
Perkins (1925), 133 L. T. 252; Bennett v. 
Whitehead , [ 1 926] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Sornasundaram Ohetty r. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. .T. P. C. 197 ; Christopher (Hove), 
Lid. Williams, [1936] 3 All K. R. 68. 

2198. Add. Annotation: — As to (1) Distd. Deben- 
ham V. Perkins (1925), 133 L. T. 252. 

2199. Add. Annoiaiions : — As to (1) Refd. Moore 

Flanagan <te Wife, [1920] 1 K. B. 919;, 
Parr y;. Snell, [1923] 1 K. B. 1 ; Pirie v. 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert “ Res judicata 
generally, sec Estoppel, Vol. XXI., pp. 159 
et seq.^ 198 et seq.^* 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Resp. 
was employed by the debtor, who was acting 
for a CO., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 


composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
roof put in by resp. for damages for the 
reach was rejected by the trust^ee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract ; — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, At the 
proof ought to be allowed. — Exp, Pitt (1923), 
40 T. L. R. 5. O. A. 

2233. Add, Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

2245. Add. Annotations: — As to (1) Refd. Jewson 
At Sons, Ltd. v. Arcos, Ltd. (1933), 39 Com. 
Cas. 59. As to (2) Apld. Klein wort, Sons At 
Co. V, Associated Automatic Machine Corpn,, 
Ltd. (1932), 77 Sol. Jo. 12. Consd. Anglo- 
Scottish Beet Sugar Corpn., Ltd. v. Spalding 
Urban District Council, [1937] 3 All E. K. 
335. Refd. Janvier v. Sweeney, [1919] 2 
K. B. 316 ; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244 ; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (1934), 
150 L. T. 211. Generally, Refd. Kreditbank 
Cassel G.m.b.H. v. Schenkers, [1927] 1 K. B. 
826 ; Reckitt v. Barnett, I^embroke At Salter, 
[1928] 2 K. B. 214 ; Aitchisonr. Page Motors, 
Ltd. (1935), 154 L. T. 128 ; lioridon County 
Freehold A Leasel)old Properties, Ltd. v. 
Berkeley Property At Investment Co., [1936] 
2 All E. R. 1039. 

2246. Add, Annotations: — Consd. .Tanvicr v, 
Sweeney (1919), 35 T. Ij. R. 226 ; Rand r. 
Craig, [1919] 1 Ch. 1 ; Mintz v, Silverton 
(1920), 30 T. L. 11. 399; Kreditbank Cassel 
G.m.b.H. v. Schenkers, [1927] 1 K. B. 826 ; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. Apld. Kleinwort, Sons At Co. 
V. iVssociated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Pratt r. 


Hhip, as had up to that time beeu 
assumed, but merely acted as manairer^ 
tor a CO. which owned her. Both 
parties thereupon amended their 
records ; the slilpowners averring in 
both actions that they had contracted, 
& were litigating, as agents for the 
limited co. ; & the euglucerH, as 

defenders in the oouuter-aotlon, plead- 
ing “ no title to sue” ; — Held : hy 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts. as their debtors in the 
contnujt. — C haiu & Co. v. Blackatkk, 
11923] S. C. 472.— SCOT. 

Bg. Action for migca against husband 
it' wife — Consent judgment against hus- 
band — Subsequent action for later wages 
against wife.) — Held: election was 
conclusive & the remedy against the 
wife not available. — (I akdinkr v. 
CHArPLE. 119321 4 D. L. It, 804.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 2.— 
F. (d). 

2206 1 . EUction to sue one disrhargea 
other .] — Murray v. Delta Copper 
C o., Ltd,, U9251 4 D. L. R. 1061.— 

CAN. 

2206 il. .1 — Deft, oo., owner of 

certain lands, ^vo an option to pur- 
chase to one M., cue of the terms 
of the sale being that he should 
immediately have the lauds ploughed. 
Deft. H., who was president of doft. 
CO., TOt in touch uith pltf . with reference 
to the ploughing, Ac after they had 
taken a view of the land with M. pltf. 
entered into an agreement with H. 


to plough the land for 69 per acre. 
Pltf. proceeded with the work & 
received money from M. on account of 
the ploughing, although he knew 
nothing as to M. having an option to 
purchase. While the work was in 
progress M. threw up the option. Pltf. 
oontinuod his work to completion. 
Pltf. recovered judgment against the 
00 . & II. for the balance duo : — Held : 
the judgment against H. should stand, 
but it should bo dismissed as against the 
oo. — Dennis v. Independent Land.?, 
Ltd. (1930), 43 B. C. R. 65.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— A. 

2245 V. ,1 — Resp. had taken 

lire insurance policies In several cos., 
amongst whlcli were applt. co. ^ the 
F. Co., both represented uy D. as their 
agent. The property insured having 
been destroyed by fire, resp. received 
from the adjuster a memorandum 
showing him entitled to $2,864.4.5 
818 against the F. Co., & to 11,841.45 
& 12,861.60. as agsdnst applt. co.. 
under two policies. Later on, the 
F. Co., sent to D. their cheque payable 
to reap., & D. appropriated its pro- 
ceeds by forging the signature of resp. 
The latter, pressing D. for a settle- 
ment, accepted as ao accommodation 
D.’e personal cheque for the amount of 
his claim against the F. Co. On the 
afternoon of the same day, D. Informed 
reap, that the cheque of the F. Oo. had 
arrived. At that time, D. bad also 
received from applt. oo. two drafts, 
payable to the order of resp. D. 
obtained reap.'s indorsement on the 
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larger one of the drafts on the repre- 
sentation that It was the cheque of the 
F. Co., which ho would use to reim- 
burse himself for his personal cheque, 
& also secured resp.’s signature on the 
other draft on the representation that 
it was a roocipt, the execution of which 
was a formality required by the F. Co. 
D. indorsed both drafts & deposited 
them to his own credit, & they 
were later paid & charged to applt. 
oo.’s account hy the bank. Resp. 
having sued applt. co. : — Held : in 
the fraud practised upon resp., D. 
was acting within the scope of his 
agency so as to make his fraud that 
of his principals, applt. co, ; & the 
Indorsements on the drafts of applt. 
00 . were not binding on resp. in 
the circumstances in which they 
were given. — National Union Fere 
Insurance Co. of Pittsburg tj. 
Martin, [1924] 3 D. L. R. 1012; 
S. C. R. 348 ; affg., [1923] 4 D. L. R. 
674 ; 3 W. W. R. 897 ; 19 Alta. L. R. 
786 ; affg., [1923] 3 D. L. R. 220.— 
CAN. • 

2245 vf. .] — Pope v. Pictou 

Steamboat Oo. (1865), 6 N. S. R. (2 
Old.) 18.— CAN. 

2245 vii. .] — Partab Narain v, 

.Tute Milib (1927), I. L. R. 50 All. 
29.— IND. 

2246 il. Pltf., believing 

Z. to be agent of defts., arranged with 
him for the shjpml^nt of two carloads 
of groin to dolts., & signed the bills of 
lading, on which his name appeared 
as shipper &: defts.* name as oon- 
signees. The documents were signed 
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British Medical Assocn., [1010] 1 K. B. 244 ; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 
299 ; Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775 ; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1934) 160 L. T. 211 ; 
Aitchison u. Page Motors, Ltd. (1935), 154 
L. T. 128. 

2248. Add, Annotation : — Refd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2253. Add. Ann of at ion 8 : — Refd. Collins w. Hopkins, 
[1923] 2 K. B. 617 ; Anglo-Scottish Beet 
Sugar Corpn., Ltd. v, Spalding Urban Dis- 
trict Council, [1937] 3 All E. R. 335. 

2254. Add, Annotation : — Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1936] 

2 All E. R. 1039. 

2255. Add. Annotations : — Refd. London County 
Freehold & Leasehold Properties, Ltd- v. 
Berkeley Property & Investment Co., [1030] 

2 All E. R. 1039 ; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335. 

2258a. .] — Upon a draft agreement for the 

sale of certain blocks of flats the intending 
purchasers askvd : “ Are all the tenants' 

rents paid pumrtually & without dispute ? ” 
Reply was made upon the draft under the 
signature of one D., the managing director & 
solr. to the vendor co. : “ There are no dis- 
putes & rents are paid promptly with very 
few immaterial exceptions.” The reply had 
in fact been made by R., managing con- 
veyancing clerk to D. in his professional 
capacity, on information obtained from A., 
property manager to the venders. The 
representation as to the punctuality of renh? 
was not incoriJorated in the agreement Vv! vich , 
was duly completed. In eleven cases the ! 
rents were not paid promptly. In an action I 
by the purchasers for damages for fraudulent 
misrepresentation or alternatively for breach 
of warranty the learned judge found that 
there was no fraud, but he found that there 
had been a breach of warranty. On appeal : 
— Held : (1) in the absence of evidence that 
the parties entered into, or intended to 
enter into a collateral contract, there was no 


warranty of which there could be a breach ; 
(2) the statement to R. by A. of that which 
was untrue to his knowledge, & the innocent 
uss by R. of such untrue information to 
induce the purchasers to act to their detri- 
ment, amounted to fraudulent misrepresenta- 
tion on the part of the vendor co. — London 
County Freehold & Leasehold Pro- 
perties, Ltd. V , Berkeley Property & 
Inve-stment Co., Ltd., [1930] 2 All E. R. 
1039 ; 155 L. T. 190 ; 80 Sol. Jo. 652, C. A. 

Annotation: — As to (2) Oonsd. Anglo -Scot tieh Beet, Sugar 
Corpn.. Ltd. v. Spaldlnijr Urban District Council, 11937 J 3 
All K. 11. 335. 

2267. Add, Annotation : — Reid. Re Jubilee Cotton 
MUls. [1923J 1 Ch. 1. 

2268. Add. Annotations : — Consd. Rand v. Craig, 
[1919] 1 Oh. 1; Kreditbank Cassel G.m.b.H. 
V Schenkersrtl927] 1 K. B. 820. 

2272. Add. Annotation : — -Refd. Aitchison v. Pago 
Motors, Ltd. (1935), 154 L. T. 128. 

2273a. Liability for fraudulent preference by 
agent.] — If a principal leaves the control of 
his business in the bands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpey. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intejition to prefer any 
creditor, but honestly believed the payments 
BO made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at 8., employed T. as their 
salaried agent t-o control & manage the 
purchase of payment for building materials, 
& generally to supervise & advise the firm 
on iinancial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 


{ ►artly in blank, certain particularH 
»eing left to be filled in by Z. Z. used 
the docurneutP for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out dofts.’ name as con- 
signees & substituted that of the bank. 
Defts., being notified of shipment, 

f )aid the bank, procured the bills of 
ading, disposed of the groin & settled 
with Z. tor the proceeds : — Held : 
defts. were liable to pltf. for conversion 
for the value of the grain. — Leno v. 
Simpson -Hepworth Co., Ltd., [1919] 
1 W. W. R. 721 ; 45 D. L. R. 285.— 
CAN. 

2246111. .] — A principal Is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud Is committed for the 
benefit of the principal or for the 
benefit of the agent. — Dinabandhu 
Saha r. Abdul Latip Molla (1912), 
I. L. R. 50 Calc. 258.— IND. 

2246 iv. .1— Pltf., after ne- 

gotiations with a sales agent of deft. 
CO., si^cd at the co.'s office a contract 
form for the purchase of a motor-oar 
8c paid to the agent the purchase price 
in full. The receipt therefore, ex- 
pressed to be for “ held cash,** was 
signed by the agent personally. The 

J.8. 


contract form contained the words 
“ Not binding until accepted by 
management,^’ & the space for the 
manager’s signature was not filled In. 
Ifitf. did not want immediate delivery 
of the car, & the agent wrote on the 
form, “ The agreement to bo held until 
cjur wanted.” In purported com- 
pliance with said^ offer to purchase, the 
agent delivered to pltf. a car belonging 
to the agent subject to a lien under 
which It was afterwards selxed & sold. 
The agent had meanwhile disappeared 
with pltf.’s money, & the co. refused 
pltf.’s demand for a car. the manager 
saying that he knew nothing of the 
transaction. Pltf. then sued the co. 
to recover the money paid to the 
agent : — Held : pltf. was entitled to 
Judgment. — O lbhanbky v. Dominion 
Motor Co., [1929] 1 D. L. R. 854 ; 1 
W. W. R. 404 ; 38 Mon. L. R. 56.— CAN. 

2253 iv. .1— Pltfs.. who 

resided In England, were the owners of 
tv HU b-di vision In Calgary & were ropre- 
Hc nted there by agents. L. obtained 
trora the agents a ILsting of jtarcels of 
lota 8c authority to obtain purchasers. 
L. Induced deft, to purchase lots for 
$3,400 under an agreement made by 
a fictitious person os vendor, which L. 
delivered to deft. 8c received from him 
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11,500 as the cash payment. L. 
brought In to pltfs.’ agents an agree- 
ment for sale of the lots to a fictitious 
person for 13,000 of which 11,000 was 
payable in cosh, which sum only be 
paid In. Ho also subsequently col- 
lected from deft., but never paid in, 
the deferred Davments under deft.’B 
oOTeemont. Pltfs. had no knowledge 
of L.’s fraud until after all the money 
bad been paid to liim : — Held : pltfs. 
wore liable for the additional 1500 
of cash payment fraudulently con- 
tracted for & received by L. — Denton 
V. Goodman, [19221 1 W. W. R. 117 ; 
02 D. L. R. 559.— CAN* 

2253 V. Agent added as co* 

defendant.] — The agent of pltf., the 
vendor, made false representations 
without the knowledge of his principal 
in order to induce deft, to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction &. on being sued by pltf. 
for such non-performance, brought a 
counterclaim for rescission & damage, 
6c Joined the agent as co-defendant : — 
Held : the evgent was rightly mad e co- 
defendant. — Rothwell V, Attwood, 
[19231 4 D. L. R. 734 ; revad., [1924] 
1 D. L. R. 43.— CAN. 

4 
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relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
Co., creditors of his principals & then well 
aware of his principals’ insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T, intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired : — Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment & as their agent, made the 
payments in question, &> the act of the agent in 
making the payments with knowledge of the 
principals’ insolvency & with a view of giving 
a preference must be treated as the act of the 
principals . — Re Drabble Bros., [1930] 2 
Ch. 211 ; 99 L. J. Ch. 345 ; 143 L. T. 337 ; 

* 74 Sol. Jo. 464 ; [1931] B. & C. R. 200, C. A. 

2280. Add. Annotations : — Disti. Dyster v. Ran- 
dall. [1920] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 

2282. Add. Annotations : — Apld, Kleinwort, Sons & 
Co. V. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Janvier v. 
Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassel G.m.b H. v. Schenkers, 
[1927] 1 K. B. 826 ; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) & Son, Ltd. 
(1934), 160 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128 ; London 
County Freehold <fe Leasehold Properties, Ltd. 
V. Berkeley Property Investment Co., [1936] 
2 All E. R. 1039. 

2284f. Add. Annotations .-—Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226 ; Rand v. 
Craig, [1919] 1 Oh. 1 ; Mintz v. Silverton 
(1920), 36 T. L. B. 399; Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1927] 1 K. B. 826; 
Britt V. Galmoye & Ne\ill (1928), 44 T. L. R. 
294 ; Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. Dlstd. Slingsby v. Dis- 
trict Bonk, Ltd. (1931), 47 T. L. R. 687; 
Consd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. Apld. Kleinwort, Sons & 
Co. v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Consd, Algemeone 
Bankvereeniging v, Langton (1936), 40 Com. 
Oas. 247. Refd. Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244; Percy v. 
Glaiigow Corpn., [1922] 2 A. C. 299 ; Under- 
wood V. Bank of Liverpool, Same v. Barclays 


Bank, [1924] 1 K. B. 776 ; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) & Son, Ltd. 
(1934), 160 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

2286. Add. Annotations : — Consd. Hand v. Craig, 
[1919] 1 Oh. 1 ; Performing Right Soo. v. 
MitcheU & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226 ; Soanes v. L. & 8- W. Ry. (1919), 88 
L. J. K. B. 524 ; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) &> Son, Ltd. (1934), 
150 L. T. 211. 

2287. Add. Annotation : — Refd. The Svlvan Arrow, 
[1923] P. 220. 

2287a. Forgery.] — Pltfs., exors. of a will, 

kept an exors.* account with defts., & 
retained a fim of solrs., Messrs. C. & P., who 
used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. C. Pltfs. 
in conference with J. 0. decided to invest 
through Messrs. J. P. & Co., stockbrokers, 
a sum of £5,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the fonn “ Pay J. F. & Co. 
or order ” & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. C. to be posted to 
J. F. & Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. A Co., fraudulently inserted the 
words “ per C. & P.” in the blank space 
between the payees’ name & the words “ or 
order ” ; he then indorsed the document with 
the names C. & P. & paid it so altered & 
indorsed into the W. Bank to the credit 
of a co. In which he was interested & which 
had an account at that bank. The docu- 
ment was accepted without question by 
the W. Bank & passed through the clearing 
house, & the account of pltfs. with defts. 
was debited, & that of the co. with the W. 
Bank was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence & 
breach of duty ; — Held : pltfs, had not held 
out J. 0. as having authority to draw cheques 
on their behalf so as to estop them from 
asserting the fact that a document drawn 
by him & purporting to be a cheque signed by 
them had been materially altered by him 
after signature without their authority & 
was a forgery. — Slingsby v. District Bank, 
Ltd., [1932] 1 K. B. 544 ; 101 L. J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. R. 114 ; 37 
Com. Oas. 39, 0. A. 

AmioUition : — -Reid. Mercantile Bank of India, Ltd. v. 

Central Bank of India, Ltd., [19381 A. C. 287. 

2292. Add. Annotations : — Consd. Janvier v. 

Sweeney (1919), 35 T. L. R. 226 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Kreditl^ank Cassel 
G.m.b.H. V. Schenkers, [1927] 1 K. B. 826 > 
Slingsby v. District Bank, Ltd. (1931), 4o 


PART IX. SECT. 4 , SUB-SECT. 1.— A. 

2282 vii. Negligentt of 

ageni*s employee.}— An ayent ie not 
personally rosponaible for damage 
done by the netfU^noe of those 
employed by him In the service of hie 
principal, but the principal or those 
actually employed only are liable. — 


WlNTBHMUTB V. MOULTON (1922), 66 
D. L. R. 063.— CAN, 

2282 vlU. .1— Deft, agrteed 

to provide teams A men to cart goods 
for pltf., & in performing such con- 
tract caused dama^ to certain roads. 
The county council took proceedings, 
Sc obtained Judgment against pltf. 
for ieoovery of the exx^enses incurred 
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by the council by reason of the 
damage caused by the extraordinary 
traffic carried on by deft. On a claim 
by pltf. to be indemnified by deft, for 
the amount of the Judgment : — Held : 
deft, was pltf.’s agent to do the carting. 
Sc the liability to pay for the damage 
rested on pltf. — ^B bgg v. Haqan, [1921 ] 
N. Z. L. R. 220.— K.Z. 
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T. L. B, 114. Apld. Kleinwort, Sons & Co. 
V, Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Pratt v. 
British Medical Assoca., [1919] 1 K. B, 244 ; 
Mintz V. SUverton (1920), 36 T. L. U. 399 ; 
Percy v, Glasgow Corpn., [1922] 2 A. C. 299 ; 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775 ; Aitchison 
V. Page Motors, Ltd. (1935), 154 L. T. 128. 

2294. Add, Anrioiation : — Refd. Bonham r. May- 
cock (1928), 138 L. T. 736. 

2295. Add. Annotation : — Refd. Admiralty Comrs. 
i’. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 

2309. Add. Annotation : — As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. 

2317. Add, Annotations : — Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 


(1926), 42 T. L. R. 408 ; Brooke v. Bool, [1928] 
2 K. B. 678. 

2318. Add. Annotations : — As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. Aa to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 678. 

2318a. .] — Deft, was in his motor car, 

with him, on hia Invittition, being two 
friends, B. & P. B. drove the car, &; owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 03), for damages : — 
Held : as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E. — Pbatt v. Patrick, [1924] 
1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 


PART IX. SECT. 4, SUB-SECT. 1.— B. 

2299 i. Funds received for invest- 
meni — By local manager of bank — 
Improvident investmerU.} — Two per- 
sons who formed the local advisory 
board of deft. co. purchased on delta.* 
behalf for 17,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about 17,600 taking the assignment in 
their own name “ as trustees. *’ One 
of these persons, the local manager of 
deft. CO., had an Individual private 
client, pltl., for whom he had invested 
money. Having $5,000 of pltf.*s 
money on hand he Invested It by 
buying a part interest in the assign- 
ment of agreement for sale, & a 
declaration of trnst was made by the 
trustees in pltf.’s favour to the extent 
of $5,000 & interest. The Investment 
turned out badly & pltf. sued deft. co. 
for recovery of his money : — IleM : 
pltf. was entitled to recover. — Me- 
Crindle V. London Scoti’ish Cana- 
dian Investment Syndicate, [1922] 
3 W. W. R. 977 ; 70 D. L. R. 612.— 
CAN. 


PART IX. SECT. 4. SUB-SECT. l.-C. 


2317 ii a. .] — A motor 

bicycle, the property of deft., which 
was ridden by R.. deft.’s brother. 
Injured pltfs. Deft.’s brother had 
general permission to ride the motor 
bicycle lor himself or for deft., but he 
was never in deft.’s employment. 
The jury found that the rider was 
acting as the agent or servant of deft, 
in the management of the motor bicycle 
at the time of the accident : — Held : 
the jury’s findings & verdict must 
stand. — Thompson v. Reynolds, Gib- 
son ®. Reynolds. [1926] N. 131. — IR. 


2817 ii b. .} — Driscoll t>. 

COLLKTn. [1926] 2 D. L. R. 428 ; 58 
O. L. R. 444.— CAN. 


2317 ii 0 . .1 — A man was 

knocked down & killed by a motor car 
owned by deft, whilst It was being 
driven by his son. The car was kept 
in a gara^ on deft-’s property which 
adjoined the son’s home. Deft, was 
not licensed to drive & had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 
ing In the direction of the homes of 
drft, &. his son : — Held : the evidence 
was not sufficient to establish as 
between deft. & his son the relationship 
of principal & agent — Goldman v. 
BARNFmLD (1927), 27 S. R. N. 8. W. 
405 ; 44 N. S. W. W. N. 147.— AUS. 

2817 il d. J— Pltf. collided 

witii deft. *8 motor oar, which was driven 
by J., a eon of deft., A sustained serious 
iniuzies. In abswers to interrogatories 
deft, admitted that she was the 


registered owner of the motor car ; 
that her son C. & her daughter II. wore 
licensed drivers ; that she had pur- 
chased the car for pleasure ; that she 
paid for all the petrol & oil ; that her 
son J. resided with her ; that she paid 
the rent for a lock-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother’s car more than once prior 
to the day of the accident. Deft, 
denied that she know that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, & stated 
that she never at any time gave J. 
permission to drive her car, & that he 
never drove It to -her knowledge : — 
Held : if the answer of the j\u*y that 
J. at the time of the accident was 
driving the car with the Implied 
autiioiu,^ of deft., amounted to a 
finding of agency, it must be set aside, 
on the groend that there was no 
evidence to sr.yjport it. — Gibson v, 
O’Keeney, [1928 i M. I. 66.— IR. 

2317 ii e. .] — A motor car 

owned by deft, was, at the time of an 
aeddent, being driven bv a person to 
whom It had been lent by him 
Held : the mere proof of deft.’s owner- 
ship of the car was not of itself sufficient 
to establish a prirnd fade case of 
liability on his part. — FBKauaoN v. 
Waqner (1926), n 8, R. N. 8. W. 9 ; 
44 N. S. W. W. N. 22.— AUS. 

2317 ii f. .) — Kvanoff v. 

Winkler & Kelly, [1931 ] 2 W. W. R. 
576 ; 2 1). L. R. 932; affd-* [1931] 3 
W. W. Jl, 177 ; 4 D. L. R. 919 ; 26 
Alto. L. R. 40.— CAN. 

2817 ii g. Allowing third 

party to drive contrary to instructions — 
Principal not liable .] — Wainio v. 
Beaudbeadlt (Ont.), [1927] 4 D. L. R. 
1131.— CAN. 

2317 iih. lAability of person 

in control of driver.] — If there is some 
one in a motor car who, although not 
driving it, has the right to control the 
driver he Is under a duty to exercise 
that right & his failure to do so may 
render him equally liable with the 
driver for damages caused by the 
latter’s negligenoe, even though said 
person is not the owner of the car.— 
Raueb V. McLellan (Alta.), [1929] 
1 D. L. R. 577 ; 1 W. W. R. 64.— CAN. 

2317 ii j. W if e of owner.]— 

Shortt V. Wong (Sask.), [19291 4 
D. L. It. 677 ; 3 W. W. R. 72.— CAN. 

2317 ii k. — .] — When a mere 

licence Is ^ven to another to drive 
one’s oar, & that other in driving It 
injures some iierson, the owner, apart 
from legislation, is not responsible for 
damages. — Howard v. Henderson 
(1929), 41 B. C. R. 441.— CAN. 

2317 ii 1. .3 — In an action 

resulting from a motcr-oar accident 
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in the state of Washington when deft. 
T.’s car was being driven by the deft. 
M. ‘.- -Held : the accident was due to 
the utter recklessness of M. ; ho was 
under T.’s control although T. was 
asleep at the time of the accident ; 
the relationship between T. & pltfs. 
who were passengers in the car was 
a “ host-guest *’ relationship, i.e., that 
of Invltor invitee ; under the law 
of Washington, as well os of British 
Columbia, pltfs. had on said findings 
a prirnd facie right to recover against 
both defts. ; & therefore, since neither 
the defence that pltfs. ^ defts. wore 
engaged In a joint adventure nor the 
defence of contributory negligence was 
Foistalned, pltfs. wore entitled to 
damages against both defts. — Wil- 
I.IAMS V. Tang Mitchell, Baker v. 
Tang & Mitchell. (19331 2 W. W. R. 
113; 47 B. C. 11. 81.— CAN. 

2317 iim. VeMcle driven by 

co-owner.] — One of two joint-owners of 
a motor car wa(< ^Ity of negligent 
driving whereby pltf., who were guests 
in the oar, were Injured. At the time 
of the acoldont the other joint owner 
was seated on the front seat beside the 
driver. During the journey they had 
been driving alternately, & the one not 
driving assisted the driver occasionally 
by applying the emergency brake when 
necessary ; — Held : the co-owners wore 
jointly liable to pltfs. — H ammer & 
Ltjtiimkr V, Hammer & Luiumer. 
[19291 3 D. L. U. 273 ; 2 W. W. R. 130 ; 
41 B. C. E. 65.— CAN. 

2317 II n. .]-_When a 

motor car is being driven by the owner’s 
friend & the owner is In the car, the 
owner is in control, & in the absence 
of proof that he has abandoned his 
rights & duties of control by contract 
or otherwise ho is liable as principal 
for damage caused by the negligoiico 
of the driver. — R ingrosk v. Hunter 
(193.3), N. L. R. 442.— S. AF. 

2317 ii o. .J— When a 

motor-car is being driven by the 
owner’s friend & the owner is In the 

car, the owner is in ooiitrol, & In the 

absence of proof that he bos abandoned 
his rights 6c duties of control by con- 
tract or otherwise he is liable as 
principal for damage caused by the 
negligence of the driver.—RiNaROHE v. 
Hunter, [19331 N. L. R. 442.— S. AF. 

2317 ii p. .)— In an acti(jn 

to reoover darnagcH cansed i)y the 
negligent driving of a motor ear, where 
it Ih proved that at the time of the 
accident the car belonged to deft., a 
proHumption arises that the person 
who drove tlie car was either deft., his 
servant or agent. It is open U> deft, 
to displace that presjimption by prov- 
ing that at the material time the ear 
was not under ids control. — L iladhaic 
Chatttrbhuj V. Harilal Jethabh^j, 
T. L. R. 11937 J Bom. 268.— IND. 
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735 ; 40 T. L. B. 227 ; 68 Sol. Jo. 387 ; 22 
L. G. B. 186. 

2318b. Search for escape of gas.] — A land- 

lord of a lock-up shop, occupied by a tenant, 
had the tenant’s Authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises : — Held : the landlord was liable 
for the damage on the ground {inier alia) of 
agency. — Brooke u. Bool, [1928] 2 K. B. 
678 ; 97 L. J. K. B. 511 ; 139 L. T. 376 ; 44 
T. L. B. 631 ; 72 Sol. Jo. 354, D. C. 

Annotcdion : — Apld. HoneywiU & Stoln, Ltd. v. Larkin Bros. 
(London’s Commercial Photofirraphers), Ltd., [1934] 1 
K. B. 191. 

2326. Add. Annotation : — Generally y Refd. Poland 
V. Parr, [1927] 1 K. B. 236. 

2831. Add. Annotation : — Dlstd. Goh Choon Seng 
V, L»ee Kim Soo, [1925] A. C. 650. 

2336. Add. Annotations : — As (1) Refd. Britt v. 

Galmoye & NevUl (1928), 44 T. L. R. 294. 
, Generally y Refd. Poland v. Parr, [1927] 1 K. B. 
236. 

2337a. Imprisonment by foreign sovereign — Pro- 
cured by principal.] — Trespass lies for pro- 
curing by awe, fear, & influence, A contrary 


to his own inclination, a sovereign independent 
absolute prince to imprison pltf. — R afael 
V. Verelst (1776), 2 Wm. Bl. 1056 ; 96 E. B. 
621. 

Annotations ; — Refd. West v. Smallwood (1838). 6 Dowl. 
580 ; Companbia de Mocarablqne v. British South Africa 
Co., De Sousa v. Same, [1892] 2 Q. B. 358. 

2330. Add. Annotations: — As to (1) Consd. Per- 
forming Bight Soc. V. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Perfoiming 
Bight Soc. V. Mitchell & Booker, [1924] 1 
K. B. 762. 

2339a. Fence — Omission to.] — Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close : — Held : the trustees 
were wrong-doers, & B. was responsible for 
their acts. — Winter v. Charter (1829), 3 
Y. & J. 308 ; 2 Man. & Ry. M. C. 177 ; 148 
E. R. 1197. 

2405. Add. Annotation : — Refd. Crozier v. Wishart 
& Co. & Western Printing Services,. Ltd., 
[1936] 1 All E. R. 1. 

2415. Add. Annotation: — Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
46 T. L. R. 123. 

2436. Add. Annotation : — Generally y Refd. Sassoon 
V. Inteniational Banking Corpn., [1927] A. C. 
711. 

2446. Add. Annoiatioyi : — Refd. Clayton- Greene r. 
De Courville (1920), 30 T. L. R. 790. 


2319 i. Add “ revsd.y sub nom. 
Murray v. Jenkins (1898), 28 S. C, B. 
565. — CAN, "and delete the word " AUS." 

PART IX. SECT. 6, SUB-SECT. 2.— B. 

23841. .1 — A letter from 

an nflreut to his principal which 1 h 
merely a narrative of an interview 
between the agrent & a third party, if 
admissible in evidence at all, is not 
evidence agralnst the principal of a 
parol acceptance by the third party 
of an offer made to him. — S wan v. 
Miller, [1919] 1 I. R. 151.~1R. 

PART IX. SECT. 6. SUB-SECT. 1.— B. 

2306 li. Not to aoenVs interest 

to disclose.] — Knowledge communi- 
cated to an agent of a fact which it 
was not the agent’s interest to disclose 
& whioh he did not disclose to the 
principal cannot be Imputed to the 

S rlnclpal.— T exas Co. e. Bombay 
tANKiNO Co., Ltd. (1919), 24 C. W. N. 
469.— IND. 

2408 ii. .1 — Mount Hope 

Rural Municipality v. Findlay, 
119211 3 W. W. R. 668.— CAN. 

PART IX. SECT, 6, SUB-SECT. 2.— B. 

2428 Iv. .1 — Quebec Fede- 
rated Co-op. Co. v. Farmers Fence 
Co., [1925] 2 D. L. R. 574 ; a/Tff. 
Q. R. 37 K. B. 345.— CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 
• 0 . In ffenera/.] — By conferring 
authority upion his agent the principal 

S lves third persons the right to assmiie 
hat they can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some clroumstauoe arises which 
in all reason should put them upon 
Inquiry, & tills rule applies especially 
In favour of third parties who began 
to deal with the agent while his 
authority did in fact exist. — Watson 


r. Powell, [1921] 2 W. W. R. 128 ; 
14 Sask. L. R. 424 ; 68 D. L. R. 615.— 
CAN. 

•d. Oumer leasina arm to former 
mana(/cr.]— When an owner of land has 
permitted his employee to mannge a 
farm & to dispose of the crop, fiom 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
ohunges his course of doaling, & 
leases the land to the former employee 
on a crop -payment rental, the owner 
is not entitled to relief against the 
elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co. — North American Finance 
C o. V. Western Elevator Co. (1922), 
66 D. L. R. 467 ; 32 Man. L. R. 76 ; 
119221 2 W. W. R. 162.— CAN. 

«f. Agent accepting goods after 
revocation.] — Applts., a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applts., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Reaps, tendered a con- 
signment of chicory, w’bicb was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but It was rejected by applts. as being 
unsound in terms of the contract. 
Prior to the sending off of tills con- 
signment, applts. bad notified all the 
farmers by circular that they would 
reject any chicory not "tip-top," 
& charge railage & storage to the 
senders ; — Held : the circulars should 
have put re^s. on inquiry as to V.*s 
authority. — Ellis Brown t?. Van 
Rootkn, (19201 K. D. L. 81.— S. AF. 

■g. Ag^ coniracting after revoca- 
tion.] — Deft, authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife's 
authority. The revocation was not 
oommunioated to pltf. ; — Held : deft. 
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was bound by the contract entered 
into by his agent with pltf. — W il- 
liams V. West, [19213 E. D. L. 352. — 

S. AF. 

sh. Lapse of time putting third party 
on inquiry.] — Applt., a contractor, had 
obtained a contract to work the O. 
quarry for a mimiclpality, one of the 
terms being that he should not tran.sfer 
any of the work to other persons with- 
out the consent of the engineer of the 
municipality. During the period June 
to Sept. 1926, resp., in response to 
orders given over the telephone from 
the quarry, supplied applt. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal was ordered 
until Jan. 1928, when certain further 
orders were received by resp. over the 
telephone for coal to be deUvored at 
the quarry. The coal was delivered 
& the delivery notes w'ere simed on 
behalf of the O. quarry. At this time 
applt. was no longer at the quarry, but 
had sublet the contract to S. & G. 
Applt. had not given notice In any 
form of this fact. After delivery of 

S ortlon of the coal, resp. inquired from 
ae municipal engineer whether the 
contmet had been sublet, Sc upon 
receiving an answer In the negative 
supplied further cool to the quarry, 
making no attempt to communicate 
with applt. It was not dliputed that 
orders had been given for the coal by 
S. & G., & that 08 between themselves 
& applt. they had no authority to bind 
the latter’s credit : — Held : assuming 
S. & G. professed to act on applt. *6 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without communicating with 
him, A he was therefore not estopped 
from denying the authority of S. & G. 
to find hu credit. — M oneou v. Smttb, 
[1929] A. D. 382.-8. AP. 
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2448. Add. Annotation : — Reid. Edwards v. Porter, 2455. Add. Annotation : — Reid. Re City Equitable 
McNeal) v. Hawes, [1923] 2 K- B. 638. Fire Insce., [1926] Ch. 407. 


Part X. — Relations between 

2467. Add, Annotations : — As /o (1) Folld. Flatau, 
Dick & Co, V, Keeping (1931), 36 Com. Cas. 
243. Retd. Churchill & Sun v. Goddard, 
[1936] 1 AU E. R. 675. 

2461a. .] — Applts., acting as del credere 

agents on behalf of a firm of timber exporters 
in Finland sold a cai’go of timber to resp. 
Thereupon applts., in accordance with the 
contract of agency, paid the exporters the 
price of the timber, less theu‘ commission. 
In accordance with the contract of sale resp. 
accepted two bills of exchange drawn by 
applts. for the price of the timber. Subse- 
quently resp. rightfully rejected the timber. 
On presentation of the bills of exchange 
resp. dishonoured his acceptances & applts. 
then brought this action to recover upon the 
bills of excha ige : — Held : (1) applts. were 
not trustees oi agents of the exporters in any 
way that would prevent them recovering on 
the bills of exchange ; (2) the handing over 
of the shipping documents was good con- 
sideration for resp.’s acceptance of the bills ; 
(3) there was no failure of consideration for the 
bills which were not affected by the failure 
of the consideration under the contract for the 
sale of timber & applts. were entitled to ' 
recover. — Chchchill & Sim v, Goddard, 
[1937] 1 K. R. 92 ; [1936J 1 All E. H. 675 ; 
154 L. T. .586 ; .52 T. E. U. 356 ; 86 Sol. Jo. 
285 ; 41 Com. Cas. 309, C. A.> 

2473. Add, Annotation : — Held. Edwards v. Poi4<er 
(1924), 41 T. L. R. 57. : 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into “ between G. T. G. 

4& Co., owners’ agents, <te A. B. Co., Copen- 
hagen, charterers.” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ” the charterers,” & at the 


Agent and Third Parties. 

end of the charterparty the following stipula- 
tion was added in writing : ” Freight At de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 
charterparty was signed as follows : ” For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K. Coal Co. : — 
Held : (1 ) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; (2) tlie clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — Kimber Coal Co. 
V. Stone & Rolfe, Ltd., [1926] A. 0. 414 ; 
95 L. J. K. B. 601 ; 136 L. T. 161 ; 42 
T. L. R. 430 i 31 Com. Cas. 333 ; 17 Asp. 
M. L. C. 37, H. L. 

2476a. .]— Marconi’s Wireless Telegraph 

Co., Ltd. v. Newman, No. 188a, ante, 

2482a. Person selling “ as agent for " named 
principal.] —James (Arthur) <fe Co. v, John 
Weston & Co., Ltd. (1929), 73 Sol. Jo. 484. 

2487a. .]— Pltf., a builder, did work on the 

order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he wa^ paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that ho never gave exclusive credit to them 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2467 i. Agent cannot sue.] — Pltf. went 
to delta, a quotatlou for gooefa, written 
on paper headed, “ Niels Storaker, 
Representative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is firmly accepteu 
until the suppliers have consented to 
book it.” In the letter he wrote : 
“ All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
sailing vessel.” Defts. gave pltf. an 
order. Pltf. wrote to defts. saying : 
” I have cabled the order over to-day 
& I hope soon to be able to give upon 
cable aoceptauce.” Subsequently he 
wrote ; ** I am glad in being able tn 
inform you that the above-mentioned 
order has been booked by my prinH- 
pals & will send you ofBoial confim a- 
tion In duo course.” Pltf. *8 letUrj 
were all eignaed ** Niels Storaker ” 
without any qualification : — Held : 
pltf. was contracting merely as a^ent, 
not as principal. Sc was not entitled 
to sue on the contract. — Storakeb e. 
30UTHOU8E Sc Long, Ltd. (1920), 20 
8. R. N. S. W. 190.— AUS. 


2457 ii. .] — An order for books, 

addressed to the publishers on a form 
apparently supplied by them, re- 
quested delivery through your dis- 
tributors,*’ contained an agreement to 
pay them (the distributors) at their 
office Sc provided that ** this order to 
be binding shall be accepted by them.” 
The distributors supplied the books. Sc 
sued for the price : — Held : the action 
was not maintainable. — W ise v. Keru, 
[1925] 1 W. W. R. 849 ; 35 13. C. R. 
IGl.— CAN. 

2457 Hi. — — . — Barkley v. 
WiNNYcnuK (Alti.), [19261 4 D. L. R. 
538 ; 1192C1 3 W. W. R. 327.— CAN. 

24671. Agent real principal.] — Where 
an agent names his principal & makes 
the contract as agent on his behalf, he 
cannot enforce it. even though ho is 
the real principal, unless the other 
party bus affirmed the contract with 
knowledge of- the fact. — Q labgow v. 
Hood, [19201 N. Z. L. R. 586.— N.Z. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) ii. 

2471 vl. Father dt son,] — A 

person acting for a disclosed principal 
in a contract is not liable thereon, 
unless there be circumstances to show 

101 


that ho Intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come Sc attend his father's 
servant who Is ill, ralBes no presump- 
tion tliat tbo son agrees to pay for such 
services. — Blickcker v. STUiigMAN, 
[1920] 3 W. W. R. 644 ; 64 D. L. R. 
662.— €AN. 

24881. Agent real principal.] — Pltf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft, claimed to have made the sale as 
agent only : — Held : deft, was liable eis 
the real vendor. — PKTEBaoN v. Cush- 
man Motor Works, [1922] 2 W. W. R. 
1041 J 67 D. L. R. 38.--CAN. 

sk. Contract for work labour .] — 

After judgment by default on common 
counts for work Sc labour, etc., deft, 
may show on the execution of writ 
of inquiry that ho contracted merely 
os agent of the person to whom the 
credit was given,— Falls v. Sajmiknt 
(1846), 3 Kerr. 248.— CAN. 

PART X. SECT. 1. SUB-SECT, 1.— 

A. (b) ii. 

• i. .] — Every person who In 

making a contract discloses the 
existence, but not the name, of the 
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in such a way as to bind himself to look to 
them, & that he never gave .credit to H. before 
the work was completed : — Held : H. was 
liable for the balance. — Gardiner v. Head- 
ing, [1928] 2 K. B. 284 ; 97 L. J. K. B. 760 ; 
139 L. T. 449, 0. A. 

2501. Add. Annoiationa : — Refd. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1927] A. C, 487. 

2502. Add. Annotation : — Consd. Dyater v. Ran- 
daU, [1926] Ch. 932. 

2504. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Dnighom, [1918] 1 K. B. 394. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained jud^ent upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — London 
General Omnibus Co., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 
S.S. Co. V. KcKelvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

2587. Add. Annotations : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618 ; Universal 
, Steam Navigation Co. v. McKelvie, [1923] 
A. 0. 492. 

2542. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518. 


2548. Add. Annotaiions : — Consd. Kimber Coal Co. 
V. Stone & RoUe, [1926] A. C. 414. Refd.’ 
Aria^e S.S. Co. v. McKelvie, [1922] 1 K. B. 
618 ; Universal Steam Navigation Co. v. 
McKelvie, [1928] A, C. 492. 

2544. Add. Annotaiion : — Consd. Kimber Coal Co. 
V. Stone & Bolfe, [1926] A. 0. 414. 

2545. Add, Annotations : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Annotaiions : — As to (1) Consd. Ariadne 
S.S. Co. V. McKelvie, [1922] 1 K. B. 5118 ; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492 ; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2546a. Unnamed principal.] — Appelts.» 

Itfs. in the action, were English timber 
rokers. In Oct. 1929, they, as' brokers 
acting on behalf of a foreign seller, sold to 
resp., an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers & was expressed to be made “ on 
account of our principals,*’ but the name 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 
ment was then delivered, but before paying 
for it resp. discovered that the seller was a 
merchant at D. with whom he had previously 


principal on whose behalf he is acting, 
18 ‘personally liable on the contract 
to the other oontracting party. — 
Gla^duk V. Waloh, (19181 3 W. W, R. 
975 ; 43 D. L. R. 767.— CAN. 

6 ii. .] — An -agent who buys as 

agent to the knowledge of the sell('r, 
cuimiot bo made personally liable for 
the price.— -D a N iELH v. Dakkii, Futt7. 
V. lUKKR, (1937] 3 D. L. R. 1 15. —CAN. 

e ill. Name disclosed hy third party .] — 
Under Indian Contract Act, s. 230, 
pltfs. as agents for an undisclosed 
principal, could personally enforce the 
ooiitraot. The expression “ where the 
agent does not dlsoloao the name of 
the principal ” does not apply to a 
case where the name of the principal 
la disclosed not by the agent, but by a 
third party. — Kapurji Maoniram v. 
Panaji Dkiuciiand (1928), I. L, R. 
53 Bora. 110.— IND. 

2492 i. Aoent real principal .] — 
Where the owner in equity signs a 
contract for the sale of laud “ as agent 
for the owner " OTideuce is admisaible 
to show that the person so contracting 
is the owner, & he is entitled to sue the 
purchaser without having rfven him 
notice prior to action brought that he 
was the principal, & not the agent. — 
MaoCormao V. Bradford, [1927] 
S. A. S. R. 162.— AUS. 

si. Person contracting for ** buyer.**] 
— In pursuance of authority given by 
deft, his agents purchased sheep for 
pltf. In none of the toleCTams between 
pltf. Sc deft.*8 agents by wblob the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained the words ** Buyer 
confirms sole ** : — field : the words 
*• Buyer confirms sale showed that 
deft. ^8 agents were contracting as 
agents, & relieved them from persona] 
liability on the contract. — Murray v. 
Hopkins, [19191 N. Z. h. R. 689.— N.Z. 

PART X. SECT. 1, SUB-SECT. 4.- 

A. (0) i. 

2497 V. .] — Where an agent for 


an undisclosed principal contracts on 
such terms as iinport that he la the 
real & only principal, the undisclosed 
principal cannot sue or be sued on 
the contract. — W est v. Dillican, 
[1921 1 N. Z. L. R. 617.— N.Z. 

2407 vi. Agent real principal.] 

— Where a person who purports to 
contract as agent for an undisclosed 
principal is in fact the principal in the 
transaction, it is not clear whether or 
not ho is entitled to sue on the con- 
tract as principal. — G lasgow v. Hood, 
[19201 N. Z. L. R. 686.— N.Z. 

2497 viJ. Damage suffered hy 

prUidpal .] — In an action against ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed for 
damages for breach of contract. In 
the oourse of the action it appeared that 
the shipowners were not the registered 
owners of the ship, but merely acted 
as managers for a oo. which owned 
her; — Held: as pltfs. had in the olr- 
cumstonoes elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although 
the damages had been suffered by 
the principals whom they represented, 
& not by themselves.— C raig & Co. 
r. Blackater, 11923] S. 0. 472. — 
SCOT. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (0) Ii. 

2610 xlv. .] — Where a person 

makes a oontraot in his own name 
without dlsoloslng either the name 
or existence of a principal, he is 
primarily liable on the contract to the 
, other oontraotiog party, — G ladue t). 

I Walch, [1918] 3 W. R. 976 ; 43 
D. L. R. 757.— CAN. 

2510 XV. .] — In an action for 

the hire of a dredge obtained by deft. 
M. from pltf., relief was sought against 
deft. J. as undisclosed principal : 
— Held: suspicious oiroumstanoes in 
the relations between M. Sc J. were not 
suffiolent to support the judgment 
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against J., in the face of the denial 
of defts. that any such relation 
existed. — N ova Scotia Dredging Co.. 
Ltd. V. Mubgrave & Co. (1918), 62 
N. 8. R. 71 ; 40 D. L. R. 589.— CAN. 

2610 xvi. .] — An agent, who 

does not clearly indicate to the third 
party that he is acting as an agent, is 
personally liable. — Hills v. Swift 
Canadian Co., [192313 D. L. R. 997.— 
CAN. 

2510 xvii. .] — Litchfield v. 

Saskatchewan & Battle River Land 
& Developing Co. (Soak.) (1908), 7 
W. L. R. 475.— CAN. 

2510xviii. .] — West v. Diixi- 

CAN, No. 2497 V., ante. — N.Z. 

2510 xix. .]— Mc(^a V. Bar- 

HAN -Jenkins Commission Co. Sc Raby, 
[1930] 2 W. W. R. 62 ; 3 D. L. R. 481 ; 
24 Alta. L. R. 521.— CAN. 

2510 M. .1 — Agent is per- 
sonally liable for the price of goods 
unless be can prove that the vendor 
knew he was the eigent of someone else. 
— Sbrocchi V. Moss, (19341 4 D. L. R. 
80 : 7 M. P. R. 485.— CAN. 

2610 xxi. .] — ^R., a shorthand 

writer, supplied L., a 8olr., with notes 
of evidence taken at the hearing of an 
inquirv before a certain commission. 
L., who, at the inquiry, was acting 
for several clients, ordered the notes 
verbally but, when doing so, did not 
state specifically that he was ordering 
them on behalf of any or'hls clients. 
R. sued L. for the price of the notes. 
At the hefu'ing the presiding judge held 
that he was not satisfied that a custom, 
under which, in the circumstances, L. 
would be liable, bad been proved. Sc 
granted a non-suit. On appeal : — 
Held : the true question for determina- 
tion was whether the contract between 
the parties was such that deft., when 
ordering the notes, made it clear that 
ho was not to be personally liable. 
Therefore, the non -amt should bo set 
aside. — R utter v. Linton (193^, 
35. S. R. N. 8. W. 132 ; 62 N, S. W. 
W. N. 13.— AUS. 
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been in litigation & against whom he had a 
judgment which was atill unsatisfied. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 
so much of his unsatisfied judj^ent. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from resp. : — 
Held: dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it ; & (2) on the 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals. — Flatau, Dick & Co. v. Keeping 
(1931), 36 Com. Cas. 243, C. A. 

AnnotcUion: — Ab to (2) Refd. Churchill & Sim v. Goddard, 
[1936] 1 All E. R. 675. 

2549. Add, Annotation : — As to (2) Refd. Ariadne 
S.S. Co. V, McKelvie, [1922] 1 K. B. 518. 

2549a. Agents also described as char- 

terers.] — A charterparty was expressed to be 
made “ between T. H. S. &; Co., agents for the 
owners ” of a earner, “ & J. McK. &. Co., 
charterers,” & was signed ” For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the T^e & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty. — Universal Steam 
Navigation Co. v, McKelvie (J.) & Co., 
[1923] A. C. 492 ; 92 L. J. K. B. 647 ; 129 
L. T. 395 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
593 ; 16 Asp. M L. C. 184 ; 28 Com. Cas. 
353, H. L. ; ajfg. 8. C. sub norn. Ariadne S.S. 
Co., IjTD. V, McKelvie (J.) & Co., [1922] 
1 K. B. 518, C. A. 

Annotations : — Consd. Flatau, Dick & Co. v. Keeping; (1931), 
30 Com. Cas. 243. Refd. Klmbor Coal Co. v. Stone & 
RolCe, [19261 A. C. 414. 

2553, Add, Annotation : — Refd. Universal Steam 
Navigation Co. v, McKelvie, [1923] A. C. 492. 


2559. For ” 2 0. & P. 146 ” read ” 2 C. & P. 124.” 

2563. Add, Annotations : — As to {!) Consd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 
As to (3) Refd. Universal Steam Navigation 
Co. V, McKelvie, [1923] A. C. 492. 

2564. Add, Annotations: — As to (l)Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
As to (2) Refd. Marconi’s Wireless Telegraph 
Co. V, Newman, [1930] 2 K. B. 292. 

2566. Add. Annotations : — Consd. Ariadne S.S. 
Co. V. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2567, Add, Annotations : — Consd. Kimber Coal Co, 
V, Stone & Rolfe, [1920] A. C. 414. Refd. 
Ariadne S.S. Co. r. McKelvie, [1922] 1 K. B. 
518. 

2571. Add. Annotations : — Overd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add. Annotation : — Expld. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotation: — to (1) Refd. Westa- 
cott V. Hahn, [1918] 1 K . B. 495. 

2583. Add Annotation : — As to (2) Refd. TTniver- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

25S4. Add. Annotation: — Refd. The Lizzie, [J919] 
P. 22. 

2585. Add. Annoiaiion : — iv (1 ) Retd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2591. Add. Annotation : — Refd. Ariadne S.S. Co. 

McKelvie, [1922] 1 K. B. 518. 

2594. Add. Annotation : — As to {2) Refd. Bennett 
r. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Ayinoiaiion Dlstd. Drughorn v 
Roderiakt. Trans-Atlantic, [1919] A. C. 203 

2597. Add. Annotation : — As to (1) Consd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 

2599. xXdd. Ayinotaiion : — Refd. Ariadne S.S. Co. 
v, McKelvie, [1922] 1 K. B. 518. 

2606. Add. Annotations : — Distd, Drughorn v. 
Rederiakt. Trans- Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 
2 K. B. 247 ; Collins v. Associated Greyhound 
Racecourses, [1930] 1 Ch. 1. 

2608. Add. Annotations: — Refd. Vande- 
pitte V. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70 ; Harmor v. 
Armstrong, [1934] Ch. 65. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (0) i. 

2591111. — — .] — Where a wife cou- 
traoting for the Bale of a house sigroed 
a document In her own name without 
any indication that ehe wan acting as 
agent for her husband. Sc expressly 
purported as owner to contract for 
oayment to pltf. of the commission 
on the sale thereof : — Held : parol 
evidence was not admissible in an 
action against the husband to show 
that she was in fact acting as agent. — 
KaTZMAN «. OWNAHOME KRALTY CJO., 
rip24] 1 D. L. R. 201 ; 25 O. W. N. 
bs.~CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (c) U. 

8696 ii. Where a contract is 


entered into by an agent in his own 
name & the terms thereof clearly 
indicate personal liability the agent 
is personally bound by the contract, 
regardless of his intention, unless it 
can bo shown by extrinsic evidence 
that there was an express agreement 
that the agent should not be liable & 
that the contract rendering him liable 
was so drawn by mistake. — C ubrte v. 
Rural Munioipality op Wreford, 
No. 280, & Lasher, fl918] 1 W. W. II. 
315 ; 39 D. L. R. 616 ; 11 Bask. L. R. 
22.— CAW. 

tm« Sale of shttres.y—An in- 

vertor purchased from a chartered 
accountant 150 shares in a oo., paid the 
price therefor. Sc received from the char- 
tered accountant a receipt, which ac- 
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knowledged payment of the price of 160 
shares Sc wncluded with these words : 

the transfer for which will be sent 
you for signature In duo course.” 
In an action at the Instance of the 
purchaser against the chartered ac- 
countant for transfer of the shares 
or repayment of the price deft, denied 
liability, averring that his position In 
the transaction was merely that of an 
agent for a disclosed principal : — 
field : on the terms of the receipt 
deft, was personally liable to Imple- 
ment the contract of sale. Sc It waB 
Incompetent for him to adduce parol 
evidence to show, In contradiction of 
Its terms, that he was merely an agent. 
— Lindsay v. Craig, [19161 8. C. 1.39 ; 
56 So, L. R. 93 ; (19181 2 8. h. T. 321. 
-HBCOT. 
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2609. Add* CitcUions : — Rederiaktiebolagbt 
Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 999 ; eub nom. Argonaut v. 
Hani, t4 Asp, M. L. 0. 310. 

Add. Annotation : — Refd* Drughorn v. Rede- 
riaktiebolaget Trans- Allan tic, [1919] A. C. 
203. 

2609a. .] — The description in a charterparty of 

one of the contracting parties as charterer ** 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer,” &> objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract : — Held : the evidence was 
admissible. — D rughorn (F.), Ltd. lu Rede- 
RIAKTIEBOLAGET TRANS-A^rLANTIC, [1919] 
A. C. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 35 T. L. R. 73 ; 03 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Cas. 45, H. L. ; 
affg. S. C. Sid) nom, Rederi Akt. TitANS- 
atlantic V. Drughorn, [1918] 1 K. B. 394, 
0. A. 

Annotati/m: — Oonsd. Ariadne S.S. Co. v. McKelvIo, [1922] 
1 K. B. 518. 

2610. Add, Annotation: — As to (2) Refd. Keen r. 

, Hear (1920), 124 L. T. 19. 

2613. Add, Annotations : — Refd Wilson v. United 
Coimties Bank, [1920] A. (.. 102 ; Harmer r. 
Armstrong, [1934] Ch. 05. 

2620. Add, Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518. 

2629. Add. Annotation: — Refd. Banner v. Arrii- 
strong, [1934] Ch. 05. 


2634. Before this case, after “ S'cc, noir, Bills of 
Exchange Act, 1882 (c. 61), s. 26,” add ” 
generally, Bills op Exchange, Vol. VI., 
pp. 112-114.** 

2635. Add, Annotations : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kimber Coal 
Co. V. Stone k, Rolfe, [1926] A. C. 414 ; Kettle 
V, Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2639. Add, Annotation : — Refd. Pocahontas Fuel 
Co. V, Ambatielos (1922), 27 Com. Cas. 148. 

2665. Add. Annotations : — Refd. Elliott v. Bax- 
Ironsidc, [1925] 2 K. B. 301 ; Kettle r. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2658. Add, Citations : — sub nom. Crew v. Petit, 3 
Nev. & M. K. B. 456 ; 2 Nev. & M. M. C. 309. 
Add. Annotation : — Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation: — As to [\) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1920] A. C. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally, Refd. Kettle 

* V. Dunster & Wakefield (1927), 43 T. L. R. 

770. 

2686. Add. Annotations : — Refd. Weiss, Biheller & 
Brooks V. Farmer, [1923] 1 K. B. 220 ; West- 
minster Bank v. Bilton (1920), 130 L. T. 315. 

2695. Add. Annotations: — As to {\) Overd. Univer- 
sal Steam Navigation Co. v. McK«lvie, [1923] 
A. C. 492. Generally, Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1920] A. C. 414. 

2701. Add. Annotation: — Consd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2712. Add. Annoiation : — Refd. Greenwood v. 

1 Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


PART X. SECT. 1, SUB-SECT. 2.— C. 

b i. .] — A clause In a 

document under seal purportlnsr to 
bind a person as principal of one of 
the parties, cannot so bind lilm where 
the deed was not executed by tilni 
or executed In his name. — Batti.e 
Crkkk Toastkd Corn Flake Co. v. 
Kellooo Toasted Corn Flake Co., 
[1923] i D. L. R. 643.— CAN. 

PART X. SECT. 1, SUB-SECT. 3.— 
B. (b). 

■1. General rule.] — The name of a 
person or Ann to be ohar^fed upon a 
nosrotlable Instniment should be clearly 
stated on the face or on the bock of the 
document. A promissory note was 
signed by a ohetty who was alleged 
to bo the agent of applt. Arm. The 
chetty slgnea It In his own name & It 
contained no promise by applt. Arm 
to repay the loan : — Held : the Arm 
was not liable. — P. R. M. P. R. 
Chkttyar V. Muniyandi Skrvai 
(1932), 1. L. R. 10 Ran. 257.— IND. 

PART X. SECT. 1, SUB-SECT. 4.— 
B. U). 

■n. Failure of Joreion principal to 
nerform conirad.] — Defte., aoting on 
behalf of a forei^ shipowner, who pro- 
posed to establish a service from 
Halifax to 'Havana Sc other southern 
ports, oontraotod ; n their own name 
with pltf. to provide spsoe on the ship 
(or a shipment of timber to be carried 
from Halifax to Buenos Ayres. The 
proposed servioe was abandoned by 
the shipowner, so that the contract 
entered into by defts. could not be 
performed : — Held : there having been 
failure on defts.* part to disclose that 
they were merely acting in the capacity 
of agents for a foreign principal, they 


wore liable to pltf. for damages result- 
ing from cancellation of the ship’s 
sailing.— Shepard Sc Morse Lumber 
Co. Incorporated v. Mathers (I. H.) 
& Son, [1926] 2 D. L. R. 457 ; 68 
N. 8. R. 406.— CAN. 

PART X. SECT. 1. SUB-SECT. 4.— E. 

2709 iii. Principal vndisrlosed — 

Principal no right to sue.] — Oohen p. 
Dominion Atlantic Ry. Co. (1931), 
3 M. P. R. 495 ; affd^. [1931] S. C. 11. 
715 ; [1932] 2 U. L. H. 815.— CAN. 

PART X. SECT. 1, SUB-SECT. 5. 

271211. On behalf of unincor^ 

orated body.] — An offloor of a brotber- 
ood lodge, an unincorporated body, 
who OH such offloer on behalf of the 
lodge borrows money & signs docu- 
ments purporting to obligate it to 
repayment, is personally liable for 
repayment, haviDg contraoU>d for a 
prinoipal who hud no exletenee in law. 
— Finlay v. Black, [1921 ] 2 W. W. R, 
907.— CAN. 

2712 ill. .1 — A person can- 

not be the agent of a projected but 
actually as yet non-existent oo., & 
the 00 . when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
as its agent, whether by attempted 
ratiAoation or otherwise ; but a person 
may make a provisional contract not 
to become binding — i.e, not to be 
a contract at all — unless Sc until the 
CO. becomes entitled to commence 
business, — Hud8on-Mattaoami Ex- 
ploration Mining Co. v. Wrttlaufer 
BROTHER fi, Ltd., [1928] 3 D. L, P. 
661 ; 62 O. L. R. 387.— CAN. 

271.2 Iv. .1 — A CO. cannot 

be bound by any contract made on its 
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behalf before It comes into existence, 
nor can it, subsequent to Its formation, 
ratify such e contract. — Wearne 
Brothkrw V. Russa Engineering 
Works (1928), 1. L. It. 7 Ran. 144.— 
IND. 

•p. Bill of erchanae accepted — fn name 
of non-existent company.] — Deft., a 
member of a firm, H. & S., represented 
& warranted to pltf, that H. & S. Co., 
Ltd., wore an incorporated co. & that 
he was authorised by it to accept a 
bill of exchange as It** agent. He 
accepted a draft In the name of the 
oo. & pltf. upon the faith of such 
assertion & warranty discounted the 
draft. H. Sc S. Co., Ltd., were not 
then an Incorporated oo. ; — Held : 
deft., by his acceptance of the draft 
in the name of a non-existing oorpn., 
warranted Sc represented that there 
was such a corpn. in existence & that 
he had authority to accept the draft 
for that co., Sc not having any such 
authority, he was personally liable 
for the amount of the draft Sc the costs 
& expenses incurred by pltf. in en- 
deavouring to collect same from H. 
& S. Co., Ltd. — Bank of Nova Sootia 
p. Hatfield (1920). 48 hk B. R. 13; 
58 D. L. R. 1.36.— CAN. 

>q. Purchase of goods on behalf of 
firm — Firm having disposed of business. ] 
— Pltfs., owners of an apple orchard, 
were visited by C., acting for deft, co., 
who represented to pltfs. that he was 
buying on behalf of N. Sc L., a firm 
which hod been well-known to pltfs. 
In previous years as buyers of apples, 
Sc was represented to pltfs. by < 

“ all right, solid a.s a rock ’* Sc 
been mnning since 1847.** A paper was 
produced Sc signed by pltfs. containing 
partionlars of the proposed sale Sc 
purporUhig to be made between pltfs.. 


u., as 
“had 
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2713. Add. Aymoiaiion : — Refd. Consolidated En- 
tertainment, Ltd. V. Taylor, [1937] 4 All 
E. H. 432. 

2726* Add, Annotations: — As to (2) Retd. Public 
Works Comrs v, Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 23S. Generally^ Consd. 
Gilleghan v. Minister of Health (1931), 47 
T. L. R. 439. Refd. Rowland v. Air Council 
(1923), 39 T. L. R. 228. 

2726a. Minister of Heaith — For breach of contract.] 

— By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), “ The Minister may sue &> be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ” : — • 
Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, h the 
proper remedy is against the Crown by 
petition of right. — Gilleghan v. Minister 
OF Health, [1932] 1 Ch. 86 ; 101 L. J. Ch. 
81 ; 146 L. T. 231 ; 47 T. L. R. 439. 

2727. Add. Annotations : — Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Public Works Comrs. v. Pontypridd 
Masonic Hall to., [1920] 2 K. B. 233. 

2729. Add. Annoiatums : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. Refd. CMna 
Navigation Co. v. A.-G. (1932), 48 T. L. R. 
375. 

2731. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

2732. Add. Annotation : — Refd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made borv^ c* n pltfs. 
& the Secretary of State for War the Seci -^tery 
of State hired from pltfs. a steam engim) A 
hay press upon the terms that the engine | 
should be used only for the purpose of work- ’ 


ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration os to what the contract meant 
than for substantive relief upon the contract 
itself. — Hosier Brothers v. Derby (Earl), 
[1918] 2 K. B. 671 ; 87 L. J. K. B. 1009 ; 110 
L. T. 351 ; 34 T. L. R. 477, C. A. 

2734. Add. Annotations : — Consd. R. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 

1 K. B. 26. Refd. China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 375. 

2740a. To mess.] — Brown v. Doyle 

(1788), 3 Camp. 61, n. ; 170 B. R. 1302. 

2742a. On order of secretary of mess 

committee.] — I ^ascelles v. Rathbun, No. 
704a, ante. 

2748. Add. Annoiaiion : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 

2749. Add. Annotations .‘- Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. R. 
57. Apld. British Russian Gazette & Trade 
Outlook, Ltd. V. Associated Newspapers, Ltd., 
Talbot V. Associated Newspapers, Ltd., [1933] 

2 K. B. 016. 

2751. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


a8 ecllerB, & N. & L., or their agciitH, 
as buyers. I’ltfs. delivered their 
apples to deft., & received payment on 
account in cheques of deft. co. At the 
time of the transaction N. & L. had 
pone out of busiuess, having disposed 
of the same to another co., which 
after changing its name several times 
had gone into liquidation : — Held : 
deft. CO. was liable to pltfs. for the 
balance remaining unpaid on account 
of the sale. — Brennan v. Berwk’K 
Fruit Go., [1928] 1 D. L. K. .'>48 ; 59 
N. S. R. 510.— CAN. 

PART X. SECT. 1, SUB-SECT. 6.— 
A. (a). 

2730 i. Secretary of State for Iiidia — 
CorUraci for supply of goods by Com- 
rnandinfj Officer — Contract ultra vires.] 
— Pltf. having entered into a contract 
for the supply of horses’ food with the 
officer commanding the depot of a 
cavalry regiment, sued the Secretary of 
State for the balance due to him under 
the contract : — Held : an officer com- 
manding a depot, not being one of the 
offloers authorised by the Governor- 
General In Council under Government 
of India Act, 1915, s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires & could not bo 
enforced against the latter. — Secre- 
tary OF State v. Sarin & Co. (1929), 
I. L. R. 11 Lah. 375.— IND. 

or. Who is Crown servant or agent — 
Contractor.] — llesp. co. entered into a 
contract with the Minister of Railways 

Cianals, aa representing the Crown, 
(or the enlar^ment of the L. Canal. 
Applt. oo. bad obtained under a lease 


from the Govt, the right to lay & main- 
tain a gas main across the solum of the 
canal. Clause 0 of the lease stiptilated 
that, in the event of its gas main being 
from any cause Injured, applt. co. was 
to have no claim or demand against 
“ His Majesty, His servants or agents.” 
During the execution of the contnw-t, a 
break occurred In the gas main. & 
applt. CO. claimed damages alleging 
n(igligence of the resp. co. in dredging 
the bed of the canal : — Held : reap. co. 
was not a ” servant ” or an ” agent ” 
within the contemplation of clause 0 
of the lease & was therefore liable lu 
damages. — Montreal Light, Heat & 
Power Co. v. Quinlan & lloBKin'HON, 
Ltd., [1 9291 3 I>. h. R. 508 ; S. C. IL 
385 ; revg., a Quo. K. B. 230; affg.. 
0.3 Quo. S. C. 430 ; 31 Rev. Log. 4 50.- 
CAN. 

PART X. SECT. 1, SUB-SECT, 7.— A. 

274Sv. -J — an action for 

breach of warranty of authority, the 
cause of action is the breach of the 
express or implied promise of the person 
who assumea to act as agent that lie 
has authority so to act, the ccii- 
sideratloD necessary to make that 
promise binding being found in the 
action of the other party in entering 
Into the contract. PJtf. in such an 
a'^tioii need not establish that he 
believed deft. *8 representation that lie 
had authority, though it must appear 
that he acted In reliance upon it. — 
Lbuoo t. Brown, (1923} V. L. R. 449. 
— AUS. 

2748 vi. .] — Brooks, Ltd. v. 

Claude Neon General Advertising, 
Ltd., (19321 2 D. L. R. 45.— CAN. 
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2748 vii. .1 -Deft., who at the 

time was president & majority sharo- 
holdor of tlio P. co., signed In the name 
of the co. a contract with pltf. for the 
sale & Installation of an oil burner f(tr 
tl»e purpose of heating a building which 
was owned by deft. 6c rentcHl to the R. 
CO. The burner was installed, l)ut the 
CO. denied liability on the contract &, 
after sotting up a dofonee to an action 
tliereon, wont Into bkpey. Pltf- then 
sued the present deft, for danutges for 
breach of warranty of authority. The 
judge hedd that deft, was the real pur- 
chtiser & gave judgment against liim 
for the purchase price ; leave being 
given to pltf. to amend the stat-omont 
of claim to w^eord with the cvhieiice & 
the judgment. Deft, appealed Sc pltf. 
oro88-ai)i)(ialed for judgment for breach 
of warranty of authority : — Held : the 
appeal should bo allowed on th(^ 
grounds that deft, was not the renl 
purchaser & pltf. had not made out 
u case against him of breach of war- 
ranty of authority. — Fes8 Oil Bur- 
ners OF CANADA, Ltd. v. Hutctiingh, 
(19331 2 W. W. U. 141 ; (1934) 1 D. L. R. 
335; 41 Man. L. U. 3U7.-~CAN. 

tt. Liability for return of deposit .] — 
Where a persou. falsely representing 
himself to be the agent for the owner of 
certain land, ent"ired into a contract 
for the sale thereof, lie received a deposit 
on account of the purchase money, but 
the v’endoe couhl not obtain specific 
nerforrnanco of tiie contract ; — Held : 
hlH remedy against the agent for the 
return of the deposit was at law, &. 
that a bill for that purpose would not 
lie. — Graham t>. Powell (1868), 15 
Gr. 327.— CAN. 
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2752. Add. Annotations : — Apld. British Russian 
Gazette ^ Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 010. Refd. 
Edwards v. Porter, McNeall v. Hawes, [1923] 
2 K. B. 638. 

2753. Citations : — For P. G.” read H. L.” 

2758a. Sale of goods — Principal not entitled 

to sell.] — Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v, 
Campbell, Parker & Co., [1925] 2 K. B. 
410 ; 94 L. J. K. B. 881; 134 L. T. 60; 89 
.1. P. 187 ; 41 T. L. B. 662 ; 69 Sol. Jo. 842. 
D. 0. 

2755a. Authority to compromise action.] — 

T., who owned a paper, formed a co. with a 
capital of £500 in £1 shares, transferred Ids 
paper to the co. in consideration of the 
•allotment to him of the 600 shares. T. gave 
Miss P., who was the editor of the paper, 
475 shares, retaining 25 shares himself. T. 
& Miss P. were the directors of, & the only 
shareholders in, the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon Idmself & tlie 
co. to which he had transferi’ed his paper. T. 
& the co. commenced actions for libel 
against defts. There was a meeting betw'een 
'’J\ 11., a representative of defts., with the 

object of settling the litigation, & eventually 
terms of settlement were arranged on 
Oct. 10, 1932, & initialled by T. <fe H. The 
terms, which were headed with the names of 
two actions, provided : “I accept the sum 
of 1,000 guineas on account of costs & ex- 
penses incurred in full discharge & settlement 
of my claims against ” defts. “ <fc the claims 
of the ” co. “ & the officers of that co., arising 
out of the articles published in the Daily 
Mail ... & 1 will foithwith instruct my 
solrs. to serve notice of discontinuance, or 
to take such other steps or to agree to such 
other steps being taken to end the pi*ocoedings 
now pending.” Provision was also made for 
a letter in the terms of an agi*eed draft to be 
written to T. by H. Pltf. co. & Miss P. did 
not agree to the proposed settlement, 
although defts. were ready & willing to carry 
out the settlement, & the actions proceeded 
to trial. Defts. coimterclaimed against T. 
for broach of warranty of authority. The jury 
returned a verdict for both T. & pltf. co., & 
judgment was entered for each of pltfs. with 
costs, The Ot. of Appeal, however, held that 
the alleged libel was not a libel on pltf. co., 
& set aside the judgment in favour of pltf. 
co. The judge at the trial held that T, 


represented &; warranted that he had 
authority to settle the action on behalf of 
pltf. co., whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed {inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf. T. appealed against the 
judgment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pltf. cb., & because the transaction relied 
on in the counterclaim was only an executory 
accord giving rise to no rights ; — Held : 
inasmuch as T. warranted that he had the 
authority that he professed to have, whereas 
in fact he had not that authority, he had 
broken fiis warranty h was liable in damages. 
— British Russian Gazette & Trade Out- 
look, Ltd. V. Associated Newspapers, 
Ltd. ; Talbot v. Associated Newspapers, 
Ltd., [1933] 2 K. B. 616 ; 102 L. J. K. B. 776 ; 
149 L. T. 545, C. A. 

2757 . Add. Annotation : — As to (1) Consd. Edwards 
V. Porter (1924), 41 T. L. R. 57. 

2761. Add. Annotation : — As to (3) Refd. Edwards 
V. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 

2763. Add. Annotations : — As to (1) Refd. Edwards 
V. Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. B. 
57. As to (2) Refd. lU Wingfields, [1923] 2 
K. B. 112. 

2764. Add. Annotations : — ^Refd. Russian & English 
Bank v. Baring Bros. & Co., [1935] Ch. 120 ; 
Watts V. Official Solicitor, [1936] 1 All E. R. 
249 ; Myers v. Kothlield, [1938] 3 All E. R. 
498 ; Brendon v. Spiro, [1938] 1 K. B. 176. 

2769. Add. Citation : — 13 Asp. M. L. 0. 463. 

2776a. Acceptance subject to ratification.] — 

Watson v. Davies, No. 1001a, ante. 

2111. Add. Ayinoiations : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 
Apld. British Russian Gazette & Trade Out- 
look, Ltd. V. Associated Newspapers, Ltd., 
Talbot V. Associated Newspapers, Ltd., [1933] 
2 K. B. 616. 

2780. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 67. 

2788. Add. Annotation : — Refd. Smith v. Buskell, 
Buskell V. Smith & G. W. Ry., [1919] 2 K. B. 
362. 

2761. Add. Annotation ; — ^Refd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

2792. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K, B. 616. 

2795. Add. AnnoicUions : — ^Refd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 67 ; 
British Russian Gazette & Trewie Outlook, 
Ltd. V. Associated Newspapers, Ltd., Talbot 
V. Associated Newspapers, Ltd., [1933] 2 


PART X. SECT. 1, SUfi-SEGT. 7.<-B. 

27661. Third party in error ae to 
actual Bcope of agem*9 authority .) — 
Deft., 08 asent of absentee landlords. 
Instructed pltf., a solr., to distrain for 


rent on certain groods. A claim was 
made to the goods by a chattel mtgeo., 
whose right was contested by pltf. 
under Instruotlons from deft., whose 
authority for such prooeedlugs was 
later repudiated by the landlords; — 
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Hdd : pltf. could recover from deft, 
his ooste of the interpleader proceed- 
logs upon a warranty of authority. — 
OUNLIFPB e. PULNTA, [19201 3 W. W. R. 
898 ; 54 D. L. R. 196.— CAN. 
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K. B. 616 ; Gowers v. Lloyds & National 
Provincial Foreign Bank, Ltd., [1937] 3 
All E. R. 65. 

2807. Add, Annotation : — Refd. Holt v. Markham, 
[1923] 1 K. B. 60i. 

2812. Add, Annotation : — A to (2) Refd. Archangel 
Saw Mills V, Baring & A.-G., Steam Saw Mills 
V, Baring & A.-G. (1921), 37 T. L. R. 857. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
pltfs., under licence from the Russian 
Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchases 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. Th^ then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Plt^s. ha^ng received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt, were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, tl ey were 
entitled to recover. Pltfs. in the firet cction 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it : 
— Held : (1 ) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct. — Steam Saw Mills Co. v. 
Baring Brothers & Co., Archangel Saw 
Mills Co. v. Baring Brothers & Co., [1922] 
1 Oh. 244; 91 L. J. Ch. 325 ; 126 L. T. 
403 ; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C. A. 

Annotations: — As to (1) Reid. Home & Colonial luseo. r. 

London Guarauf/oo & Aceddeut Co. {]‘J28), 4.0 T. L. U. 

134 ; Morgjiii v. Ashcroft, fUKlH] J K. JC 41). 


2815. Add, Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 268. 

2818. Add, Annotations : — Consd. Scottish Metro- 
politan Assce. V, Samuei, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926J 1 
K. B. 328. 

2825. Add, Annotation : — Refd. Re A Debtor, 
[1928] Ch. 199. 

2826. Add, Annotations : — Apld. Admiralty Oomrs. 
V, National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Dlstd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. V, Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank r. British 
Bank for Foreign Trade, [1920] 1 K, B. 328. 
Refd. Jones v. Waring Gillow, [1920] A. O. 
670; Morgan iK Ashcroft, [19381 1 K. lb 
49. 

2828. Add, Annotations : — Consd. Scottish Metro- 
politan Assce. V, Samuel, [1923] 1 K. B. 348, 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 K. B. 
328. 

2831. Add, Annotation : — Consd. Guaranty Trust 
Co. of New York u. Hannay, [1918] 2 K. B. 
623. 

2834. Add, Annotation: — As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328, 

2837. Add. Annotation : — Refd. Oowers v. Lloyds 
& National l*rovincial h^'oreign Bank, Jjtd., 
[1937] 3 All E. R,. 65. 

2839. Add. Annotations : — Refd. Marshall Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343 ; 
China Navigation Co. v. A.-G, (1932), 48 
T. L. R. 375. 

2841. Add. Annotations : — Refd, Holt v, Markliam, 
[1923] 1 K. B. 504; Jones v. Waring Sl 
Gillow, [1926] A. C. 670 ; Morgan v, Ashcroft, 
[1937] 3 All E. R. 92. 

2842. Add, Annotation : — As to (3) Consd. Rek- 
stin V. Severo Sibirsko Gosudarstvemnoe 
Akeionernoe Olschestro Kornseverputj 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. Generally y Refd. Rekstin v, 
Severo Sibirsko Gosudarstvernnoo Akeioner- 
noe Olschestro Kornseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2851. Add. Annotation : — Refd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

2866. Add. Annotation : — Folld. Hosier v, Derby 
I (Earl), [1918] 2 K. B. 671. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 

2808 iii. Subject to special 

terms.] — Pltf. listed land with defts. 
for sale. Defts. secured a prospective 
parohaser. receiving from him $1,000 
as deposit Sc gave a receipt eettiog 
oat the terms of sale Sc concluding 
thus : ** Money to be refunded if 

Gray Estate fail to deliver, as per 
agreement.” The purchaser refused 
to complete : — Held : defts. in their 
receipt undertook an obligation to the 
purchaser to hold the deposit on his 
behalf. Sc pltf. could not recover the 
money from defts. as if it bad been 
received by them simply & solely on 
her behalf. — Qrat v. Murchison 
(1922). 70 D. L. R. 7 ; [19227 3 

W. W. R 645.— CAN. 

2808 Iv. — — .1 — Where a person who 
has offered, through the agent of an 
owner of land, to buy the land for 


cash pays the agent a deposit on the 
proposed purohase-piice on the con- 
dition that the money shall be held 
pending the execution of a transfer 
by the owner, then living abroad, & 
that, if the transfer is not executed & 
returned, the money will be handed 
back to the payer, the agent is bound 
to so hold the money & return it if 
he cannot procure the transfer. — 
Bell v. Kbohn, [19311 2 W. W. R. 
701.— CAN. 

2808 V. Larceny from pur- 

cfiaser .] — An agent converting to his 
own use a deposit on sale is guilty of 
larceny from the purchaser. — R. v. 
Speioal, [19321 4 D. L, R. 709 ; 58 
C. C. O. 297.^AN. 

26091 a. . 3— Where 

a vendor has agreed to pay a com- 
mission to his agent & has agreed that 
the amotmt reo^ved bv the agent as 
a deposit from the purchaser should be 
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retained by the agent in part payment 
of such commlHsiou Sc has given security 
for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that It can 
be recovered. — Brunstetteb v. Zush- 
INQ, [1918] 3 W. W R. 646.— CAN. 

PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) il. 

2828 V. .] — If a bank pays 

money on a forged cheque to an inno- 
cent agent who at the time Informs 
the bank that he Is an agent & not a 
principal. Sc who before discovery of 
the forgery pays the money over In 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent. — 
Banque d’Hochelaqa t>. Marshall, 
[1921] 2 W. W. R. 496 : 31 Man, 

L. R. 242.— CAN. 
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2867. Add, Annotation : — Consd. R. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Bamado’s 
Homes National Incorporated Assocn., [1020] 
1 K. B. 26. 

2877. Add, Annotation : — Consd. Bekstin v, Severo 
Sibirsko Gosudarstvernnoe Akcionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

2882. Add, Annotation : — Dbtd. & Dlstd. Timp- 
son’s Executors v, Yerbury, [1936] 1 All E. K. 
186. 

2888. Add, Annotations : — Consd. British American 
Continental Bank v, British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
A Gillow, [1926] A. (J. 670. Retd. Gowers v. 
JJoyds A National Provincial Foreign Bank, 
f lO.'lSJ 1 All E. H. im. 

2805. Add. Annotation: — Held. Lawrence v, Hayes, 
[1927] 2 K. B. 111. 

2809. Add, Annotation : — Refd. McCreagh v. Judd, 
[1023] W. N. 174. 

2924. Add, Annotation : — Refd. Belvedere Fish 
Guano Co. v, Rainhara Chemical Works, 


Feldman A Partridge, Ind Coope v. Same, 
[1020] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v, 
Stephens, [1020] A. C. 056. 

2940. Add, Annotations : — Consd. Fenton Textile 
Assocn. v, Thomas (1929), 45 T. L. B. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v, Barclays Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding A Repairing 
Co. V. Barclays Bank (1925), 31 Com. Cas. 67 ; 
Leitch (William) A Co. v. Leydon ; Barr 
(A. G.) A Co. V. Macgeoghegan (1930), 47 
T. L. R. 81 ; United Fruit Co. v. Frederick 
Leyland A Co. (1930), 47 T. L. R. 33; 
Savory (G. B.) A Co. v. Lloyds Bank, Ltd. 
(1932), 146 L. T. 530 ; The Arpad, [1934] 
P. 189. 

2943. Add. Annotation .‘—Retd. Jones v. Waring 
A Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 026. 

2953. Add, Annotation : — Consd. Edwards v. 

Poi-t-er (1924), 41 T. L. R. 57. 

2964. Add. Annotation : — Refd. Goitschalck A Co. 
V. Velez A Co. (1936), 53 R. P. C. 403. 


Part XL — Duration and Termination of Agency. 


2989. Add. Annotation : — Apld. • \ raves v, Cohen 
(1929), 46 T. L. R. 121. 

3002. Add, Annotation: — Apld. Graves v, Cohen 
(1929), 40 T. L. R. 121. 

3004. Add. Annotation: — Refd. In the Estate of 
Dinshaw, [1930] P. 180. 


3005. Add. Annotations: — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Be Blake, 
Re Minahan’s Petition of Right, [1932] 1 Ch. 
54. 

3014. Add. Annotation : — Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 


PART X. SECT. 2, SUB-SECT. 2.— 

A. (b). 

2918 i. Oen^fral rule.] — Whore a tliird 
party has HulTercd loss or injury he 
has no rh?ht of action agalnat an agent 
perHonally iinioHS the agent has been 
guilty of a wrong or a breach of tniHt. — 
WiNTKRMUTK V. MOULTON (1922), 65 
D. L. K. 653.— CAN. 

PART X. SECT. 2. SUB-SECT. 2.— 

B. (a). 

2944 i. Apeni . holding goods for 
principal — Absolute refusal to true 
owner.] — A Horvaut or agent can be 
sued for oonver«ion of a chattel mtgo. 
claimed by pltf. from the niaHter or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pltf. iB absolute. — A uvanck Rumely 
Thueshkk Co., Inuorpokatki) v. 
Srrviok, [1919] 2 W. W. R. 647 ; 
12 Soflk. h. R. 294.— CAN. 

»r. Breach oftriist ,] — Under an agree- 
ment between pltf. finance co. & deft. 
00 . which was a retail dealer In motor 
oars, the former co. financed for the 
latter co. certain shlpment-s of oars 
consifmed by the manufacturers, mider 
bills of lading with draft attached, to 
the deft. co. By tho terms of said 

X omont deft. co. covenanted not to 
mtge,, etc., the oars without 
ttwfc having* paid in cash the unpaid 
balance of the purchase -price, & to hold 
the oars in trust for pltf. until their 
price had been paid In full, & by the 
latter clause deft. co. also expressly 
admitted that until such ainoimt was 
paid it had no right or title in the cars. 
The cars were never in the possession 
of pltf., nor did pltf. have any dealings 
with tho manuiaotxirera with respect 
to them. The offroement was slimed 
for deft. CO. by deft., M., its president ; 
& through him deft. oo. sold the oars 


without having made the payments 
called for by tho agreement. Pltf. 
sued both dofts. for damages for con- 
version. The defence of the co. was 
struck out & tho action proceeded 
against M. : — Held : by tho agreement 
deft. co. became at least a trustee for 
pltf., & that tho sale of tho cars in 
violation of tho agreement was a breach 
of the trust, for which deft. M., as well 
as deft. CO., was liable In damages. — 
Dealers Finance Cohpn., Ltd. r. 
Masterson Motors, Ltd. & Master- 
son, [1931] 1 W. W. R.214; 4 D. L. R. 
730; revsg., [1931] 1 W. W. R. 194 ; 
25 S. L. It. 240.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2960 i. Misrepresentations — Reck' 
less.] — Deft,, as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
tho representations made were untrue, 
that they had been made by deft, 
recklessly & without regard to their 
truth or falsehood, & that they had 
Induced pltf. to purchase the business : 
— Held : the Jury was justified in 
treating deft.'s statements as definite 
rep resell f^ations & in concluding that 
they were made to induce & did 
Induce, pltf, t.o buy the business. — 
Eabterbrook V. Hopkins, [1918) 
N. Z. L. R. 428,— N.Z. 

PART XL SECT. 2,SUB-SECT. 1. — A. 

2965 vii. .) — In an ordinary 

house agent’s agreement the prlncipad 
may revoke the agent’s authority at 
any time before the agent has fully 
performed what he was authorised to 
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do. — Tynan v. A’Beckktt, [1923] 

V. L. R. 412.— AUS. 

2965 viii. .] — A contract of 

agency can in the absence of a term, 
express or implied to tho contrary, 
be terminated at the will of either 
party. — Pollard v. Gibbon, [1924] 
4 D. L. R. 354 : 55 O. L. R. 424 ; 
varuing, 54 O. L. R. 419.— CAN. 

PART XI. SECT. 2. SUB-SECT. 1.— B 

2976 vi. Loss of subject-matter.] — . 

Deft., the purchaser under an agree- 
ment for the sale of timber limits, listed 
the property with B. for sale. B. 
introduced C. as a prospective pur- 
chaser. Deft, being unable to meet 
the payments due imdor his agreement 
gave his vendoi*8 a quit-claim deed & 
they gave him an option to purchase 
again. This option expired, & deft, 
discontinued all negotiations for about 
nine months. He then obtained 
another option, &, having made another 
agreement with the owners to purchase, 
then affected a sale to C. Pltf., who 
was an assignee of B., claimed a com- 
mission on this sale : — Held : deft.’s 
contract with B. was determined when 
deft, lost tho property, &, when after 
tho lapse of the nine months, deft, again 
obtained an interest in it be was free 
to deal with C. or any one else on hlB 
own account. — Curtis v. Cruick- 
SHANK, [1929] 2 D. L. R. 35 ; 1 

W. W. II. 851 : 40 B. C. R. 646.— 
CAN. 

PART XL SECT. 3, SUB-SECT. 1. 

Bt. Death of mncipal — Power to con- 
vey land.] — J/cld ; under a power of 
attorney executed by M., who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.— R«M cCabtt (1920), 63 D. L.R. 
249 : 47 O. L. R. 285.— CAN. 



Vol. L— Agency. Cases 3026—3067. 


3025, Add* Annotation ; — Reid. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Oh. 60. 

3027. Add. Annotation : — As to (1) FoUd. Schostall 
V. Johnson (1919), 36 T. L. II. 75. 

3027a. Agent not interned.] — In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — > 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — Sohobtaul 
i’. .loHNsoN (llU9), 30 T. L. 11. 75. 

3028. Add. Citaiions : —affd., [1918] A. 0. 239; 
87 L. J. K. B. 416; 118 L. T. 120; 34 
T. L. R. 200 ; 02 Sol. Jo. 290, IT. L. 

Add. Annoiations : — As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co.. [1918] A. 0. 200. 
As to (2) Dlstd. Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 N. B. 331 ; Rodriguez 
V. Speyer, [1919] A. C. 59. 

3029. Add. Aymolation : — As io (2) Refd. Nay lor, 
Benzon v. Krainische Industrie Gesell«cha/1., 
[1918] 1 K. B. 331. 

3030. Add. Annotation : — Refd. Schostall v. John- 
son (1919), 30 T. L. R. 75. 

3031. Add. Anfiotation : — Consd. Rekst in v. Sev(?ro 
Sibirsko Gosudarstvernnoo Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a CO. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter apjjlt.' 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated : “We now hand ycu 


application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub -underwritten by him. The letter also 
contained this clause : “ This contract &; our 
said application shall, notwithstanding any 
. withdrawal on our part <fc/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together w ith his cheque lor £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name in the names of 
several sub -underwriters including applt. for 
an allotment of the total amount of the shares 
wliich they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning hi.s sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of tlie allotment to him 
of 0,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as tlie holder of the 0,334 shares : — 
Held: the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw. — He Olympic Rkinsuhanck Go., 
l’OLE’8 Case, |1920j 2 Ch. 341 ; 89 J.. .1. Ch. 
544 ; 123 L. T. 786 ; 36 T. I.. R. 691, C. A. 
SeCy generally^ CojaPANiKS, Vol. IX., pp. 182 
el 8cq. 

3041a. Agent having sole selling rights of 

manufacture.] Er.Lis Steultno lh)OK Keep- 
iNo Machines, I/rn. v. Ellis Adding Type- 
writing Co. (1930), 74 Sol. .lo. 26. 

3051. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139L.T. 250. 

3057. Add. Annoiations : — Refd. ( Ju^shire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 


PART XI. SECT. 3, SUB-SECT. 4. 

3016 i. General rule .] — On June 19, 
1925, C. appointed P. ber attorney by 
a power or attorney under seal, which 
was expressed to come into operation 
when C. was incapacitated through 
illness from attending to business. The 
deed purported to confer on P. wide 
powers of management in respect of 


C.’h estate, & in particular a power to 
sell C.'s personal estate & withdraw 
money from her bank arxioimt & employ 
it for any of the purposes mentioned in 
the deed. On Sept. 9, 1925, C. was 
certified to be Insane, & thereafter 
until her death on Apr. 27, 1928, she 
wfiH unable to manage her affairs : — 
Held : the power of attorney became 
void on the supervention of C.'s 


insanity.— /^c Colkman, Ex p. Pnop- 
8TiN(i (1931), 24 Tas. L. li. 77.--AUS. 

PART XI. SECT. 4, SUB-SECT. 3. 

3046 iii. .) — Held : a mere 

authority to sell was not rendered Irrc- 
vo(5able, either by reason of Its express 
terms or from valuable consideration 
havinfj been grlvon. — M a hood v. 
Geanob, [1927] N. Z. L. K. 780.— N.Z 
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AGRICULTURE. 

Note. — The Act now in force in England is “ Agricnltural Holdings Act, 1923 (c. 9),” herein referred 
to as A. H. Act, 1923. The Act repealed (inter alia) A. H.'^Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-sect. la. — Compensation for Increased or Diminished Value op Holding. 

Sub-sect. 3a. — Compensation for Enforcement of Proper Cultivation. 

Sub-sect. 36. — ^Ascertainment op Compensation. 

Part I. — Definitions. 

Add the following cross-references : — “ Market garden.’*] — See Nos. 267b, 267c, post 
‘‘ Agricultural holding.”] — See No. 30f, post. 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add. Annotations: — Retd. Croft v, Biay, 
[1919] 1 Ch. 277 ; Simmons v, Crossley, 
[1922] 2 K. B- 95. 

19. Add. Annotatiims : — As to (2 ) Refd . Re Bebing- 
ton’s Tenancy, Bebington i; Wildman, 
[1921] 1 Ch. 659 ; Fordree v. Barrell (1931), 
95 J. P. 141. 

24a. Agriculture Act, 1920 (c. 76), s. 28 — To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before* 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of teua/.cy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 


of the term. A notice to quit includes a notice 
to determine the tenancy. — Edell v. Dulieu, 
[1924] A. C. 38 ; 93 L. J. K. B. 286 ; 130 L. T. 
390 ; 40 T. L. R. 84 ; 68 Sol. Jo. 183, H. L. 

24b. Agricultural Holdings Act, 1923 (o. 9), 

s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Plather ff. Hood (1928), 44 T. L. R. 698; 
72 Sol. Jo. 468. 

27a. One month’s notice in lease Whether Agri- 
cultural Holdings Act, 1908 (c. 28), s. 22. 
applicable.]- VV jomim.ey ('oim»n. v. SiiKititEN, 

I lifts] 1 All \L H. 255. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (c. 9), 8. 16.] — A question whether a 
tenancy has terminated or not is not a 
“que.stion or difference arising out of the 


PART I. 

sa. ** Agriculturist " — Saskatchewan 
Co-operative Elevator Company Acts .] — 
lie Companies Winding Up Act, Re 
Saskatchewan Co-operative Eleva- 
tor Co., Ltd. (Saak.), [1927] 4 D. L. U. 
804 ; [1927] 3 W, W. R. 269.— CAN. 

sd. ** Market garden.** — Not experi- 
mental bulb growing establishinent.] 
—Watters v. Hunter, [1927] 8. C. 
310.— SCOT. 

se. Whether ** holding ** includes 

** part of a holding.**] — Held : in the 
construction of Market Gardeners 
Compensation (Scotland) Act, 1897 
(c. 22), the term “ hoUUng: '* Includes 
“ part of a holdlm?,** & consequently 
sect. 4 of the Act applies whore part of 
a farm, held under an ordinary 
afirricultural lease, had been cultivated 
as a market ^rden prior to the com- 
mencement of the Act. — Callander v. 
Smith (1900), 37 Sc.L. R. 890.— SCOT. 

sf. ** Agricultural holding.**] — Two 

enclosures of ** permanent grrciss park 
10 & 3} acres in extent, on which there 
were no buildings, wore used by the 
tenant, a dairy keeper, for the grrazlng 
Si feeding: of 5 cows Si 1 horse. In 
bis dairy business, which had existed 
before he got the enclosures, he sold 
the milk produced by his own 5 cows, 
& the milK, which he bought of other 
10 cows belonging: to nelgrhbouring: 
farmers. The horse was used for the 
purpose of the holding & for conveying: 
the milk to market : — Held : the sub- 


jects were not “ hold for tlio purpose 
of a business or calliuK not primarily 
agricultural or pastoral,'* within Small 
Landholders (Scotland) Act, 1911 
(c. 49), 8, 26 (3) ((/), & consequently 
were not excluded from the operation 
of the Act. — Howathon v. M'Clymont 
(1914), 61 So. L. H. 153.— SCOT. 


PART II. SECT. 3. SUB-SECT. 2.— A. 

f I. Unregistered.]— In an action 

of removing from an agrricultural hold- 
ing it was admitted that a removal 
notice had been sent by unregistered 
letter & had been received. It was 
also conceded that tho provisions of 
iloinoval Terms (Scotland) Act, 1886, 
did not apply : — Held : under rule 113 
of Sheriff Cts. (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three mo^ods of giving notice 
there set forth, Bbt must adopt one or 
other of them ; &, accordingly, tho 
notice of intention to bring the tenancy 
to an end sent by unregistered letter 
was Invalid. — Department of Agri- 
culture FOR SOOTI^AND V. GoOp- 
FELLOW, (1931] 8. a 550.— SCOT. 

•k. Joint tenants in possession by tacU 
relocation — Notice to terminate given by 
one tenant.] — Two brothers were part- 
ners Si joint tenants under a lease 
renewable by tacit relocation. The 
elder brother, the active partner, gave 
notice in writing to the landlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the g:round that the 


notice being In the name of one of the 
Joint tenants only, was insiifflclont to 
prevent renewal of tho lease by tacit relo- 
cation .* — Held: (1) the noUoe neces- 
sary, UL-dor A. H. (Scotland) Act, 1908 
(c. 04), H. 18 (1), to prevent tocsit reloca- 
tion, might bo given by a duly authorised 
agent for the tenant ; (2) as the evi- 
dence showed that the elder brother 
had Buillcient authority to terminate 
the lease on behalf of tho partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fpet that ho was acting both for him- 
self & as agent for. Ids brotlier did not 
appear er facie of the notice. — Graham 
V. STiiiLiNG, [1922] S. C. 90.— SCOT. 


PART II. SECT. 3, SUB-SECT. 2.-~B. 

•p. Statutory provisions — Contract 
inq out.] — Parties to a lease of agrl 
cultural subjects cannot C/Oiitract out 
of the statutory provisions with regard 
to notice of termination of tho tenancy. 
— Duouid V. Muikbead, il926J 8. C. 
1078.— SCOT. 


PART II. SECT. 3, SUB-SECT. 6. 

29a i. Terminaiu/n of tenancy — Whether 
maf ier for aruitrnlor — Under Agricultural 
Holdings (Scotland) Act, 1923 (c. 10), 
8. 15.] — Held : not one of the matters 
remitted to the exclusive Jurisdic- 
tion ot the arbitrator. — Donaldson's 
Hospital (Edinburgh) TrU8tef. 8 r, 
Esslkmont, [1926] S. C. 199 ; on appeal, 
[1926] 8. C. (H. L.) 68.— -SCOT. 
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termination of the tenancy ” within the above 
sect. — Simpson v. Batey, [1924] 2 K. B. 666 ; 
93 L. J. K. B. 919 ; 131 L. T. 724 ; 68 Sol. Jo 
754, C. A. 

Annotations: — Ezpld. Tl. v. Powoll, p. Camden,^ 1925] 1 
K. B. 641. Consd. Lowther v. Clifford, [1927] 1 K. B. 130. 
Refd. Harrison v. Itldfirway (1925), 13.3 L. T.238. 

29b. .] — In Agricultural Holdings 

Act, 1923 (c. 9), 8. 16 (1), which specifies the 
various kinds of question, difference, or claim 
to be determined by arbn. under the Act, 
the words “ arising out of the termination 
of the tenancy of the holding ” apply to a 
question, difference, or claim of any of the 
kinds previously mentioned in the sub-sect., 
&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agiicultural holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
before that day the notice to quit was with- 
drawn by mutual consent. 'I'he tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, & continued to 
occupy the holding after that day. Subse- 
quently, on the application of the tenant the 
JVIinister of Agriculture <te Fisheries appointed 
an arbitrator to determine in accordance 
with Agricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the i)arties — nam</!y, (a) whether 
the tenancy had been determined by the 
notice to quit ; {h) whether the tenant was 
entitled to compensation for disturbance, 
if so, the amount thereof ; & (c) the amount 
* of the compensation to the tenant for im- 
provements certain other matters : — Held : 
questions such as these were not questions 
which under sect. 16 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions “ arising out 
of the termination of the tenancy ” ; that 
inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, consequently that the arbi- 
trator should be prohibited from proceeding 
with the arbn. — It. v. Powell, Ex p. Camden 
(Mauquls), [1925] 1 K. B. 641 ; 94 L. .T. 
K. B. 433 ; 132 L. T. 766 ; 89 J. P. 64 ; 41 
T. B. It. 277 ; 23 B. G. It. 391, D. C. 

Annotations: — Consd. L<»wHicr r. Clifford, [1927 1 1 K. B.130. 
Refd. Harrison v. Uidjjrwa.v (1925), 133 L. T. 238; R. v. 
Wobaior, Ex p. Marshall (1931), 95 J. P. 220. 

29c. Whether condition precedent to arbitra- 

tion — Under Agricuitural Hoidings Act, 1923 

(c. 9), s. 16.] — The words “ arising out of the 
termination of the tenancy of the holding” 
in the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sect., &> 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator. — B. r. Powell, 
Ex p, Camden (Marquis), [1925] 1 K. B, 641 ; 


94 B. J. K. B. 433; 132 B. T. 766; 89 J. P. 
64 ; 41 T. B. 11. 277 ; 23 B. G. R. 391, D. C. 

Annotations: — Folld. Harrison v. RIdgrway (1925), 133 L. T. 
238. Consd. Lowther v. Clifford, [1927] 1 K. B. 130. 
Refd. R. V. Webster, jj. Marshall (1931), 95 J. P. 226. 

29d. .] — The determination of the 

tenancy is a condition precedent to the right 
to have a dispute within above sect, decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.— Harrison v, Ridgway 
(1926), 133 B. T. 238 ; 23 B. G. R. 434, D. C. 

Annotation: — Consd. Lowther v. Clifford, [1927] 1 K. B. 130. 

30a. Agricuitural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63) — Application of 
Act.] — Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person &; sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part. — Robinson v. 
Nesbitt (1920), 64 Sol. Jo. 291. 

Annotation: — Generally, Apprvd. Blav v. Dadswoll, [1922] 1 

JC. B. 632. 

30b. Contract for sale after passing of Act — 

. Notice by one person — Sale by another.] — 

Robinson v. Nesbiti', No. 30a, aytie. 

30c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 : — Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, the 
notice to quit, therefore, was valid, & pltf, 
was entitled to possession.— Brooks v. Bloor 
(1020), 90 B. J. K. B. 577 ; 124 B. T. 316 ; 
36 T. B. R. 820 ; 64 Sol. .lo. 085, D. 0. 

30d. — Sale to tenant.] — (1) Sect. 1 of the 

above Act applies not o^y to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 70), s. 29 & 
sched. 1, are amending & not merely declara- 
tory, &> are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Blay v, 
Dadswell, [1922] 1 K. B. 632 ; 91 B. J. K. B. 
739; 127 B. T. 6 ; §6 Sol. Jo. 439; 20 
B. G. R. 221 ; 86 J. P. Jo. 65, C. A. 

Annotation : — Asto (1) Refd. Rilfby v. Waugh’s Kxore. (1931 ), 
100 L. J. K. B. 259. • 

30e. Agricultural Holdings Act, 1923 (o. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract tor sale by 


6t. Lessor selliyio farm under pouter in 
lease — Purchaser put in posscssUm — 
Sale not completed.] — Held : pltf. 
having sold the farm, & put purchaser 
in possession to the knowledge of deft., 
the latter might conclude that pltf. 
had exorcised the right to sell given 
the lessor under the lease & that 
his leaFO was therefore at an end ; 


pltf. *8 allowing the purchaser to with- 
draw from the agreement to purchase 
did not affect deft . 'b rights or reinstate 
the lease. — Rink t?. Milos, [19181 2 
W. W. R. 1021 ; 11 Sask. L. R, 271 ; 
42 D. L. R. 782.— CAN. 

•z. Contract for share farming — A’o 
provision as to duration . )— Def t. cropped 
pltf.’s land on shares In 1917. k. in 

2 


1918 agreed to do so again. Pltf. was 
trying to sell the land, os deft, knew, 
& during the summer sold it. No time 
had been fixed for deft, to give up 
possession : — Held : deft, was entitled 
to such occupation as was necessary 
to put in & harvest the crop for 1918. — 
Fletcher v. Lyons, [1919] 3 W. W. R. 
381 ; 48 D, L. R. 365.— CAN. 
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one for part of farm.] — On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 19 14, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. <fc the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 

1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 

1925. C. refused to give up possession to 
pltfs. of their pfirt of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land : — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not app^y ; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land. — Rochester & Chatfiam Joint 
Sewerage Board v. Clinch, [1925] Oh. 753 ; 
95 L. J. Oh. 49; 134 L. T. 139. 

30f. To what holdings applicable — Holding let 

for horse breeding.] — A holding let for the 
breeding of jiedigree horses is not necessarily 
an agricultural holding within Agf ivuiV/Ural 
Holdings Act, 1923 (c. 0). 

A lessor sold to pltf. the freehold of certidn 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, & 
distemper paddock boxes, stables, & coach- 


house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm : & the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time sliortly after the sale to pltf., but deft, 
refused to give vacant possession, alleging 
that the lease created an “ agricultural hold- 
ing ” within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the U'rminatiori of deft.’s 
tenancy : — Held : the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the Helds 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
& therefore Agricultural Holdings Act, 1923 
(c. 9), s. 23, did not applv. — Re Joel’s Lease, 
Berwick ?\ Baird, [1930] 2 Ch. 359; 99 
L. J. Ch. 529 ; U3 1.. T. 765 ; 46 T. L. K. 
424. 

SOg. Sale of holding- - Agreement that notice 

to quit shall be valid — Form,]— The agree- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (1 ) of 1923 Act need not 
1)6 in the express words of the sub-sect. 
Where the landlords of such a holding gave 
the tenant notice to (piit stating that they 
contemplated selling tiie property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit & continuing ; ” We are 
sorry to leave & will give you possession of 
the farm & bjiildings ” on the dates men- 
tioned in the notice to (juit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect. — Rigby 
V. Waugh’s Exors. (1931), 100 L. J. K. B. 
259 ; 145 L. T. 137, C. A. 


Part III.— Covenants and 

32. Add, Annotation : — Reid. Richmond v. Savill, 
[1926] 2 K. B. 530. 

85. Add, Annotation : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

36. Add, Annotation : — Apld. Cheater v. Cater 
[1918] 1 K. B. 247. 

39. Add, Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

56a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 


Customs of the Country. 

break up ” any grass land ” without the 
consent of the landlord. In tlie schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, He claimed the 
right to plough up this 40 acres of peirmanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
to restrain liim from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any gross land was not restricted to the 8 
acres of grass at the date of the demise but 


PART III. SECT. 1, SUB-SECT, tr, 
M. In crop-pavment offreemeni — 
Essence of contract .) — The corenante to 
oultiTate under a crop -payment pur- 
chase are of the essence of the contract, 


& go to the root of the performance of 
the contract by the 
Weist e. Smith (Sask. 

D. L. R. 448 ; [1927J1 W. 

CAN. 


PART III. SECT. 2. SUB-SECT. 1.— B. 

10 . Covenant to rid land of weeds — 
Breach — Relief from forfeiture .) — Relief 
wan granted due to exceptional weather 
conditiouH, etc. — Wakneb v. Linahan, 
11919] 2 W. W. R. 94. -—CAN. 


purenaser. — 
b 119271 1 
W'. II. 280.— 
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extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suffered no damage from the grant- 
ing of the interim injunction. — Clarke- 
Jervoise V. ScuTT, [1920] 1 Ch. 382 ; 89 
L. J. Ch. 218 ; 122 L. T. 581. 

68. Add, Annotation: — Consd. Cole v. Kelly? 
[1920] 2 K. B. 106. 

69. For “ that relation existing between him & 
the other tenants in common ” read “ that 
relation not existing between him & the 
other tenants in common.” 

80. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

103. Add. Annotation: — Refd. Melzak v. Lilien* 
feld, [1926] Ch. 480. 

106. Add. Annotation: — Aa to (1) Refd. Clarke- 
Jervoise v. Scutt, [J920] 1 Ch. 382. 

107a. S. P. Aylet v. Dodd (1741), 2 Atk. 238; 26 
E. R. 647. 

dnnotalion : — Refd. Denton if. Richmond (1833), 3 Tyr. 

630. 

117. Add. Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

117a. Grass land laid down by tenant.] — 

Clarke- Jervoise v. Scu'rr, No. 66a, ante. 

140. Add. Annotations : — Refd. Raikes v. Ogle, 
[1921] 1 K. B. 576 ; Brakspear v. Barton, 
[1924] 2 K. B. 88. 

I64a. Against sub-letting — Letting of grass keep 
in last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or lotting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Sernble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 Ch. 
90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 66 
Sol. .To. 44. 


SECT. 10. — Other Matters (Vol. II,, p. 28). 
Add the following case : — 

>. Tenant to perform team-work ” for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
“ at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
com harvest, without being paid for the 
same.” In ejectment for a forfeiture : — 
Held : (1 ) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v. 
Osborn (1864), 6 B. iSC S. 67 ; 3 New Rep. 
568 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 632 ; 12 W. R. 418 ; 122 E. R. 758. 
k. Right of vendor to reimbursement from pur- 
chaser.] — By an a^oement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1899, the purchase- 
money should bear interest at 6 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
leted on the day fixed ; the purchaser 
rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land : — Held : under 
the account of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in fanning. — Benneit v. Stone, 
[1902] 1 Ch. 226 ; 71 L. J. Oh. 60 ; 85 L. T. 
753 ; 60 W. R. 118 ; 46 Sol. Jo. 161 ; alfd., 
[1903] 1 Ch. 509, C. A. 

Annotation : — Refd. ife BayleyAVorthington & Cohen’s CJon- 
tract. [1909] 1 Ch. 648. 

175a. Agreement to pay interest on amount of 
Incoming valuation & on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 


PART HI. SECT. 2. SUB-SECT. 3.™B. 

ei. .] — Applt. alleged that 

he was prevented from suminer* 
fallowing by an excessive quantity of 
water bnng on the land : — Held : reep. 
was entitled to 1133 damages. — H unt 
V. Wbirbru (1921), 67 D. L. R. 777.— 
CAN. 

• ii. Or to crop — Breach.] — A 

lessee agreed each year either to crop 
or summer-fallow every portion of the 
demised premises brought under 
cultivation. The lessee failed to crop 
or summer-fallow 80 acres brought 
under cultivation, owing to the land 
being covered with water. The lessor 
gave evidence that a crop of green feed 
could have lieon grown on the 30 
acres : — Held : If the lessee could 
not. or did not choose to crop, ho must 
summer-fallow; *‘crop ” within the 
covenant in the lease inoludod a green 
orop.—SlTBFi*^ t). Smith (1921). 66 
D. L.R. 452; 17 Alta. L. R. 366; 


[1922] 1 W. W. R. 70.— CAN. 

e ill. dt to break land — Breach — 

Measure of damaacs ,] — The measure of 
damages is the value of the additional 
work necessary to do the summer- 
fallowing k. breaking. — T ooueb r. 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 356 ; [1922) 2 W. W. B. 
616.— CAN. 

PART in. SECT. 2. SUB-SECT. 4 . 

120 iv. ,J — AINI.KY V. 

Lowey (Sask.). 119261 1 D. L. R. 73.— 
CAN. 

sd. Miscroppino — Claim for dam- 
ages during tenancy — How defer mined.] 
— Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), a. 15 (1), Is, except 
as regards disputes relating to r.he oon- 
struotion of tne lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy ; & a claim for 
damages for mlsoropping made by a 
landlord against a tenemt under s. 35 (2) 

4 


during the currency of the lease cannot 
be referred to arbn., but falls to be 
determined by the ct. in an ordinary 
aotion. — Westwood v. Barnkti’, 
[1925] S. C. 624.— SCOT. 

.] — See. now. Small 

Landholders & Agricultural Holdings 
(Scotland) Act, 1981 (c. 44). s. 32. 

PART HI. SECT. 2, SUB^SECT. 16. 

te. Covenant to deliver to landlord 
share of crop or pay Us value— Option 
of tenant — Time for exercising.}— The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the settlement of accounts at the 
termination of the contract: — Held: 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated. — 
Dickub V. Spabb (1921), 62 D. L. R. 
651.— CAN. 
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enure fw the benefit of a subsequent land- 194. Add. AnnotaHona Consd. Bradbury w. 

OUNTON (1883), 1 Oab. Grimble (1920), 124 L.T. 189. ReW.Low-ther 

* V. aiflord (1926), 96 L. J. K. B. 676. 


Part V. — Compensation. 


226a. .] — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, &; the amount fixed for 
compensation naving been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment . — Re 
Wadsley, Bettinson’s Representative 
v. Trustee (1925), 94 L. J. Oh. 215; [1925] 
B. & 0. R. 76. 

227a. Assignee of (arming stock or other 
agricultural assets -Under Agricultural Credits 
Act, 1928 (c. 43). i — The tenant of an agri- 
cultural holding by a charge under Agri- 
cultural Credits Act, 1928 (c. 43), dated 
Apr. 29, 1933, charged in favour of a bank 
his ‘farming stock & other agricultural assets 
as defined in sect. 6 (7) of 1928 Act. The 
charge was duly registered & became a fixed 
charge on Oct. 14, 1933. The tenant quitted 
the holding on Oct. 11, 1933, & subsequently 
became bkpt. The bank made a claim to the 
whole of the sums duo from the landlcxils to 
the tenant at the termination of the tenancy 
free from deductions. The landlords disputctl 
the right of the bank to make the claim, & in 
any event claimed to deduct from any sums 
to which the tenant was entitled at his out- 
going all sums due from him in respect 
of arrears of rent & dilapidations. An 
arbitrator was appointed by both parties 
under the provisions of Agricultural Holdings 
Act, 1923 (c. 9). At the arbn. the landlords 
contended that the bank were not the tenants 
of the holding within the definition of 
“ tenant ” in sect. 57 (1) of 1923 Act, & that 
there could be no arbn. under that Act 
between the landlords & the bank. The 
arbitrator stated a special case, & a county 
ct. judge held that the bank never were 
tenants of the bolding within Agricultural 
Holdings Act, 1923 (c. 9), the charge, on 
which the arbn. was based, did not vest the 
land or the benefit of the contract of tenancy 
in the bank, & sect. 16 (1) of 1923 Act only 
provided for an arbn. between landlord & 
tenant, & therefore there was no valid sub- 


mission to arbn. On an appeal by the 
bank i — Held : the definition of “ tenant ” 
in sect. 57 (1) of 1923 Act did not include a 
mere assign of “ farming stock & other 
agricultural assets or a person who was th(? 
assign of a right to compensation under 
1923 Act, therefore the bank were not 
entitled to proceed to arbn. with the land- 
lords. — Ecclesiastical Comrs. for Eng- 
land V. National Provincial Bank, Ltd., 
[1935] 1 K. B. 566 ; 104 L. J. K. B, 352 ; 
153 L. T. 23 ; 51 T. L. R. 377 ; 79 Sol. Jo. 
305, C. A. 

229. Add* Aymotaiiojis : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord — Action by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 

1915, made under seal, pltfs. lot to deft, a 
small-holding from year to year from Feb. 2, 

1916, at a rent of £132 10.s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation wliich 
may be due from the council to the outgoing 
tenant in respect of feeding stufi’s or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part HI.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, <to it was dot until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 178. Od., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1 923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 178. 6d. 
under the agreement of Dec. 24, 1915. Deft, 
pleaded that pltfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ” within six 
years next after the cause of such action or 
suit ” : — Held : pltfs.* cause of action against 
deft, did not arise on Feb. 2, 1916, when 


PART III. SECT. 8, SUB-SECT. 7. 

■t. Oeneral rule — No right to compensa- 
tion .] — At common law a tenant Is not 
entitled on qnittinfir to any compensa- 
tion for permanent improyements 
made by him during bis tenancy on 
the premises leased. — R. v. Easter- 
BROOK, [1929] Ex. O. R. 28. — CAN. 

PART V. SECT. 8, SUB-SECT. l.—A. 

sg. Improvements made in mistaken 
belUf as to ownership of land .] — Under 
the statute law of Ontario, in order 
that the oooupant of any land may be 
entitled to compensation for ** lasting ** 
improyements on the land he must show 


that the improyements were made 
** under the belief that the land was his 
own,” & a tenant recognising another 
as the owner by the payment of rent 
to him is not entitled upon the lease 
being terminated to any compensation 
for any improyements made by him. — 
R. V. Eastebbrook, 11929 j Ex. O. R. 
28 ; ajfd., [1931] S. C. R. 210 ; 1 

D. L. R. 028.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— B. 

229 1. Purchaser .] — An estate was 
sold with entry to the purohaser at 
Martinmas 1922, & on the same date 
an existing lease of the lands 
terminated, & the tenant gave up 

6 


possession. Less than two months 
later, he Intimated a claim for com- 
pensation for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed an arbiter : 
— Held : the landlord ” liable to 
make payment of compensation to the 
tenant was the selling owner. In respect 
that he alone was the ” landlord ” 
at the termination of the tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the obligation bo Incurred did not 
transmit to the purchaser. & interdict 
against the arbn. proceedings granted. 
— Wadpell V. Howat, [1926] S. C. 
484.— SCOT. 
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deft, entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
barred. — Cheshire County Council v. 
Hopley (1923), 130 L. T. 123 ; 21 L. G. R. 624. 

Annotation: — Re!d. Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. 

232. Add. Annotations : — Consd. Re Russell & 
Harding (1922), 128 L. T. 476 ; Re Joel’s 
Lease, Berwick v. Baird, [1930] 2 Ch. 359. 

233. Add. Annotation : — Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made: — Held: he 
was not entitled to compensation, the im- 
provement being one wliich he was required 
to make by the terms of lus tenancy & the 
contract of tenancy having been made before 
’ Jan, 1, 1921. — Huckell v. Saintey, [1923] 
1 K. B. 160 ; 92 L. J. K. {. 313 ; 128 L. T. 
299, C. A. 

237b. Agricultural Holdings Act, 1923 (c. 9)— 
Arable laid down as temporary pasture.] — A 

tenant farmer, who held a farm by successive 


tenancies beginning in 1912, in 1918 & in 
1925 under (Afferent landlords, in each case 
with an undertaking by him not to convert 
any part of the farm, which in 1912 was all 
permanent pasture, into tillage, was in 1917 
required to plough up two of his fields under 
reg. 2 (m) of the Defence of the Realm 
Regulations. These two arable fields were 
in 1919 laid down by the tenant as temporary 
pasture. On a claim by the tenant, who had 
left the farm in 1930 on a notice to quit by 
the present landlord who had purchased the 
farm in 1929, for disturbance under sect. 12 
of the A^cultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pasture : — Held : the claim was 
enforceable as coming within the exact words 
of Sched. I., Part III., para. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this pui-pose from 1918, that 
being the date when a new tenancy com- 
menced with arable fields on the farm. — 
Ware v. Davies (1931), 101 L. J. K. B. 1 ; 
146 L. T. 130, C. A. 

239. Add. Annotation : — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exclusion of statutory compensation.] — Re 
Masters & Duveen, No. 267a, post. 

252a. Effect of Agricultural Holdings Act, 1923 
(c, 9), s. 16 — On Jurisdiction of court.] — 
Lowther V. Clifford, No. 201 post. 

252b. .] — Farrow v. Orttewell, No. 

206s, post. 

255. Add. Annotations : — Consd. Simpson v. 

Crowle, [1921 j 3 K. B. 243 ; Smythe v. Wiles, 


PART V. SECT. 8, SUB-SECT. 1.— D. 

287 vll a. . j — WJjoro a 

landlord abstains from torniluallnt? a 
tenancy, be plves no benefit to tlie 
tenant under s. 1 (2) (a) of the above 
Act whore It Is not proved that tlio 
tenancy was continued in considera- 
tion of the tenant executing the im- 
provement. — Mackenzie v. Maogil- 
LIVRAY, [1921] S. C. 722 58 Sc. L. R. 

488.~SOOT. 

287 ix. Tenant laying down 

lemvorary pasture,.] — The fact that an 
arbiter finds that in laying down 
temporary jiasturo the tenant is com- 
plying with the rules of good husbandry, 
whioli he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
imi-.'ovcment for which the tenant is 
entitled to compensation under the 
above Act. — Mackenzie r. Macoil- 
LIVRAT. [1921] S. C. 722 ; 68 Sc. L. R. 
488.— SCOT. 

■g. Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), 8. 1 (1) — Lease entered 
into before Jan. 1 , 1921 — Adoption of one 
of alternative ohligatio7i8 in lease .] — 
A lease entered Into before Jan. 1, 1921, 
bound the tenant to adopt one of two 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
with the result that he made an 
improvement upon his bolding within 
Sched. I. of above Act. On quitting 
the holding at the termination of his 
tenancy be claimed compensation for 
the improvement from the landlords : 
— Held : he was entitled to com- 
pensation as for a voluntary improve- 
ment, In roapoct that he was not 
required by the lease to execute the 
particular Improvement but was merely 
bound to adopt one or other of two 
p^resorlbed metliods of cultivation. — 
GIBSON IK SuKRPET, [1928] S. C. 493. — 
SCOT. 


PART V. SECT, 3, SUB-SECT. 1.— G. 

sh. Agricultural Holdings (Scotland) 
Act, 1908 (c. Oi} —Sufficiency of notice.] 
— A tenant who has, before the 
determination of his tenancy, made it 
clear to the landlord that he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amounts, boa 
suffleieutfy comiilied with s. 6 (2) of 
the above Act. — Roger v. Hutch e- 
HON, [19221 S. C. (H. L.) 140, 170.~ 
SCOT. 

PART V. SECT. 3, SUB-SECT. 1.— 
H. (a). 

*j. Agricultural Holdings (Scotland) 
Act, 1923 (c. 10) — “ Question or 

difference ” — What amounts to.] — The 
purchaser of a farm, who became 
proprietor as at Whlt-Sunday 1928, bad 
entered Into an agreement on May 7, 
1928, with the tenant, that, in con- 
sideration of the tenant vacating the 
farm by June 30. 1928, the purchaser 
would (inler alia) take over at valuation 
certain crops, stock, & implements. 
The parties thereafter executed a sub- 
mission to two arbiters & an overs- 
man, by whom a valuation was made. 
Ill an action at the instance of the 
tenant against the new proprietor for 
sums duo under the valuation : — Held : 
the submission did not Involve onv 
question or difference within Agricul- 
tural Holdings (Scotland) Act, 1923, 
8. 16 (1), In respect (a) that the new 
proprietor’s obligation to take over 
the tenant’s crops, stock, & implements 
arose, not out of the termination 
of the tenancy,” but from an express 
agreement between the parties ; & 

(b) that, on May 7, 1928, the date 
when the agreement to take over at 
valuation was entered into by the 
parties, the relationship of ” landlord ” 
h ** tenant ” did not exist between 
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them ; &, accordingly, the submission 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Act of submission to a siuglo 
arbiter. — Cameron v. Nicol, [1930] 
8. 0. 1.— SCOT. 

sk. Effect of suftmission. ] — Held : 

when both parties to an agricultural 
valuation allow arbn. proceedings to be 
carried on by a method which is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, s. 16, & the arbiter has 
issued his award, they are barred 
personali exceptione from objecting to 
the oompetenco of the proceedings. — 
Cameron v. Nicol, [1930] 8. C. 1. — 
SCOT. 


PART V. SECT. 3, SUB-SECT. 1.— 
H. (b). 

264 i. Award — Particulars not sped’ 
fied in.) — The proprietor of a form & 
the outgoing tenant, entered into a 
submission, whereby they referred the 
valuation of certain crops, stocks, & 
Implements, agreed to be taken over 
by the proprietor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act in the event of their 
differing In opinion. An* award was 
issued signed by the two arbiters & 
the oversman, which contained nothing 
to show in respect of which, if any, of 
the items under valuation the arbiters 
had differed in their estimate, thereby 
rendering neo-essary a devolution on 
the oversman : — Held : the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not exacted ; &, accordingly, that 
the award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone & items 
upon whioh the deoision of the overs- 
man had been rendered neoessary. — 
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[1921] 2 K. B. 66 . Held. St. Magnus, etc., 
Parochial Church Council v. London Diocese 
(Chancellor), [1923] P. 38; Mansfield v. 
Bobinson, [1928] 2 K, B. 353. 

259. Add. Annotations : — Apld. Bradshaw v. Air 
Council, [1926] Ch. 329. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282 ; Mansfield v. Robinson, [1928] 2 
K. B. 363. 

264. After this case add as follows : — 

See^ further f Sect. 3, sub-sect. 36, post. 


Sdb-secjt. la. — Compensation for Increased 

OR Diminished Value op Holding. 

A. Compensation to Tenant. 

See A, H. Act, 1923, s. 9. 

B. Compensation to Landlord. 

See A. H. Act, 1923, s. 10, 

264a. Notice of claim — Time for giving — Agricul- 
, ture Act, 1920 (c. 76).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landJord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit up.m the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land : — Held : ( 1 ) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 


therefore in time. — Be Arden & Rutter, 
[1923] 2 K. B. 865 ; 130 L. T. 51 ; sub nom. 
Arden v. Rutter, 92 L. J. K. B. 894, C. A. 

AnnotcUions : — As to (I) Consd. Olive v. Puynter, [1932] 2 
K. B. 666. Refd. Lowther r. CUiTord, [19271 1 K. B. 130. 

264b. Agricultural Holdings Act, 1923 

(c. 9), s. 16 (2) — Claims Independent ot Agri- 
cultural Holdlnp Acts.] — As the term of a 
lease of an agricultural holding was coming 
to an end the lessee made a claim in respect 
of tenant right, the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle al| matters 
& questions between the parties in respect 
of the holding, stated a case under sect. 16 (4), 
for the opinion of the county ct. in which 
he found that particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the clauns were not given within 
that time. The claims related in whole or 
in part to acts & omissions which were in 
fact breaches of agreements in the lease. 
The county ct. judge held that the arbitrator 
could only entertain those claims of which 
particulars were given within the two months : 
— Held : the provision in sect. 16 (2) of the 
Act, barring claims unless particulars are 
given within the time tlierein specified, does 
not apply to claims arising from broaches 
of the agi’eement of tenancy &; giving ground 
for actions at law indepididently of the Agri- 
cultural Holdings Acts, & tlie arbitrator 
must deal with those claims without attri- 
buting imp(n‘tance to the fact that par- 
ticulars thereof were not given within the 
time specified in the sub-sect. 

With regard to the sufiiciency of the par- 
ticulars, 1 am of opiniem that in the present 
case, as in most other cases, that is a question 
of fact which the arbitrator should decide 
for himself (Sckuiton, .T.). — Olive v. 
Paynter, [1932] 2 K. B. 666 ; 101 L. J. 
K. B. 786 ; 148 L. T. 65, C. A. 

Annotation Farrow v. Orttowcll, [1933] Ch. 480. 


265a. Right to compens>atlon — Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — Held : 
the tenant, from the date when, his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 


Cameron v. Niool, [1930] S. C. 1. — 
SCOT. 

sj. What questions arbitrator may 
determine — Termination of tenancy — 
AaricuUvral Holdings {Scotland) Act, 
1923 (c. 10), s. 16.1 — In a note of eiis- 
pOQRion & Interdict brought by the 
landlords of a farm, craving: the ct. to 
interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a now occupier, for com- 
pensation for improvements, the com- 
lainers maintained that the tenancy 
ad not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal : — Held : the question of the 
claimant’s title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdlotlon of the 
arbiter, but was a question precedent 


to the existence of a statutory claim, & 
the ct. had Jurisdiction to entei’toln 
the action of interdict. — Donaldson’s 
Hospital (Edinburoh) Tkubtkes v. 
PJ8SLE.MONT. [1925J C. 199; on ap- 
peal, [19261 S. C. (H. L.) 68.— SCOT. 

sk. Form of arbitration — Arbitration 
between outgoing dh incoming tenants — 
Agricultural Holdings (Scotland) Act, 
1908 (c. 64).} — There is nothing Illegal 
in the outgoing & Incoming tenants 
entering into an agreement for a 
common law arbn. — Roger v. Hutche- 
son, [19221 a C. (H. L.) 140, 170.— 
SCOT. 

257 ii. .} — Charges 

for preparing & adjusting a special 
case fall to be dealt with by the 
arbiter. — Thomson v. Galloway, 
[19191 8. 0. 611; 66 Sc. L. R. 621. 
—SCOT. 


PART V. SECT. 3, SUB-SECT. 2. 

b1. Agricultural /foldings (Scotland) 
Act, 1908 (c. 64 ) — What questions arbi- 
trator must determine ,] — Under s. 10 of 
the above Act it falls to the arbiter 
to determine questiona connected with 
the time & validity of notices to quit 
& notices to claim oornponsatJoii. — 
Cowdray V. Feurikb, [19191 8. C. 
(H. L.) 27.-6COT. 

gm. Agriculture Act, 1920 (c. 70), s. 10 
— Claim exceeding (me year's rent — 
Damage pnrved less than one year* a 
rent .] — A tenant claimed compensation 
for disturbance to an amoimt exceeding 
one year’s rent, A: the claim went to 
arbn., in which It was proved that the 
damage sustained by him was leas than 
one year's rent : — Held : the minimum 
amount of compensation payable to a 
tenant under Agrloultupo Act, 1920 


7 
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occupying unlawfully was nofc a holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act. — 
Cave r. Page (1923), 67 Sol. Jo. 059, 0. A. 

265b. Liability to pay compensation — “ Land- 

lord " — Purchaser entitled to rents — Purchase 
not completed till after claim.] — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to tiio rents &; profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed : — 
Held : (1) the ptuchaser was the “ landlord ** 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
— Bradshaw v. Bird, [1920] 3 K. B. 144 ; 
90 L. J. K. B. 221 ; 123 L. T. 703, C. A. 

Annotations: — As to (1) Ezcld. Rlcbarda u. Pryae, [I927l 
2 K. B. 76. Generally f Consd. Dale v. Hatueld Chase 
Oorpn.j ,11,922] 2 K. B. 282 ; Tombs v. Turvey (1923), 
93 L. J. K. B. 785. 

265c. Person entitled to rents at 

end of tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
' sect. 11 of the above Act to compensation 
for loss in connection with ; he sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation dc sole or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (5), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 


commencement of the ‘‘proceedings*’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— Dale v. Hatfield Chase Corpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237 ; 128 
L. T. 194 ; 87 J. P. 1 1 ; 20 L. G. R. 766, 0. A. 
AnnotaHons : — As to (2) Ooiuid. Tombs r. Turvey (1923), 93 
L. J. K. B. 785. Refd. Hiohards r. Pryae, (19271 2 K. B. 
76. Oenerally^ Retd. Smith v. Metropolitan Properties Co., 
[19321 1 K. B. 314. 

266a. Notice of claim — To whom given — 

Purchaser entitled to rents.] — B radshaw v. 
Bird, No. 265b, ante, 

266b. Landlord — Subsequent 

alienation of reversion.] — D ale v, Hatfield 
Chase Corpn., No. 265c, ante, 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — D ale v. 
Hatfield Chase Corpn., No. 265c, ante, 

266d. Commencement of “ proceedings ” — 

What amounts to.] — D ale v. Hatfield 
Chase Corpn., No. 266c, ante, 

266e. Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to quit— 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £606 2s. On Dec. 31, 1920, 
the landlord wrote to the tenant : “I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ” : — Held : having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — Re Perrett & 
Bennett-Stanford, [1922] 2 K. B. 592 ; 
91 L. J. K, B. 930 ; 128 L. T. 57 ; 38 T. L. R. 
849 ; 8vb nom, Perreit v, Bennett- 
Stanford, 66 Sol. Jo. 680, C. A. 

2661. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 26, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in con- 
sequence of the notice to quit terminating the 
tenancy, & the tenant was accordingly entitled 


(o. 76), B. 10, was an amount equal to 
one year’s rent ; although as the 
matter had gone to arbn. a “ dispute ** 
had not been avoided, the tenant was 
stUl entitled to one year’s rent 8c was 
not limited to the amoimt of damasre 
actually proved. — M'H ako v, Speirs, 
[19241 S. 0. 272.— SCOT. 

•n. Loss frofJt error in valuation 

of ufaygoino grain crop,] — Under the 
lease of a farm the landlord took over 
the waygoing crop of grain from the 
outgoing tenant at fiars prices, the 
quantity of the growing crop being 
ascertained by arbn. After threslilng 
It was found that the quantity had 
been undereBiimated by the arbiters. 
The outgoing tenant claimed, under 


the above sect., as oompensation for 
loss in connection with tne sale of the 
farm produce, a sum representing the 
difference between the price he had 
received & the price of the actual 
quantity threshed : — Held : the loss 
was not ** directly attributable to the 
quitting of the holding,'* but had 
arisen from an error of the arbiters. — 
MoGRsaoR V. Board op AoRicuLTURig 
FOR Scotland [1925] S. C. 613. — 
SOOT. 

tp. AgricuUural Holdings (Scotland) 
Act, 1923 (c. 10>— He/wol of landlord 
to take over stock — Clcfim for loss on 
sale.] — The tenant of a farm received 
notice to quit. Having taken over 
another form with a bound stock, he 


sold his sheep at a displenishing sale, 
the landlord refusing to take them 
over. In a claim for cempensation 
for the difference between the price 
realised & the “going concern ** 
value : — Held : the Iobs was directly 
attributable to the quitting of the 
holding under sect. 12 (6) of above Act. 
— Keswick v. Wright, [1924] S. 0. 
766.— SCOT. 

sq. Tenant holding over after 

notice to quii — No right to compensa- 
tion.] — Hendry v. Walkssr (1927), 
S. L. T. 333.— SCOT. 


sr. Bfedment proceeMngs foUcyr- 

ing noHee to guU — Whether tenant 
entiUed to eompenaaUon,] — Hkndbt v. 
Walker (1927), S. L. T. 333.— SCOT. 
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to compenfiation under sect. 10 of the Act. — 
Mills v. Rose (1923), 68 Sol. Jo. 420, C. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants*] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Minister of Agriculture & Fisheries v. 
Dean, [1924] 1 K. B. 851 ; 93 L. J. K. B. 
374 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, C. A. 

/ln?iofafiona.— Consd. Westlake v. Pago, [1926] 1 E. B. 298*. 

Re O’Coniior & Brcwln’a Arbitration, [1933] 1 K. B. 201 

Spreckleyt). LeicoBtor County Council, [1934] 1 K.B. 360. 

Refd. Hellock v. HolienH (1H2H), 98 L. J. K. H. 211 ; 

Dimstan v. Bomuy, 11938] 2 K. B. 1. 

266h. Notice of claim — Time for giving — 

“ Termination of tenancy — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, accor<ln»g to 
the custom of the country, upon a yearly | 
tenancy on the terms that tlie tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, k of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that “ on the termination of the 
tenancy ” he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm : — Held : the “ termination of tlie 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date. — Semhle : the proviso to sect, 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v, Andrews, [1923] 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 050 ; 39 
T. L. R. 645 ; 67 Sol. Jo. 720, C. A. | 

Annotation : — Consd. Rt Arden & Butter, [1923] 2 K. B. 865. 

2661. Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 1 
tion for disturbance under A. H. Act, 1908, 

. 8. 11. That sect. W6is repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, A; by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect, as required by 
sub-secD. 7 (b) thereof ; — Held : not having 


given notice under sect, 10 of the Act of 1920, 
he had no right of claim under that sect., 
but bis right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 03), 8. 38, notwithstanding 
the repeal of sect. 11.— Hamilton-Gell v. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
876 ; 127 L. T. 728 i 38 T. U R. 829 ; 67 
Sol. Jo. 80, C. A. 

Annotation : — Consd. Briggs v, Dryden, Talbot v. Vickers 
[1926] 2 K. B. 667. 

SeCy nowy A. H. Act, 1923, s, 12. 

266J. Agricultural Holdings Act, 1923 (c. 9) — Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
pospf'esion of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — Wbjstlakb v. Page, 
[1926] 1 K. B. 299 ; 95 L. J. K. B. 466 ; 134 
L. T. 612, 0. A. 

266k. Amount of compensation — Tenant 

holding two or more holdings.] — Westlake 
V. Page, No. 266j, ante, 

2661. — — Minimum— One year’s rent.] — 

Re O’Connor & Brewin’s Arbitration, No. 
266c(*, post. 

266m. Expenses of preparation of claim. ] 

UnibT y\gricultui‘al Holdings Act, 1923 
(<r. 9), the landlord of a Jiolding .served upon 
the tenant a notice to quit whicli stated that 
the tenant at tlie date of the notice was not 
cultivating th (5 holding according to the rules 
of good husbandry. None of the othei* 
reasons irientioned in sect. 12 (1) of the Act 
why compensation fgr disturbaiKa^ Biamld 
not })e [payable to him wa.s allegfjd against 
the tenant. For the purpo.se ol’ dealing with 
any claims wbhdi might be made each i)arty 
appointed a valuer. On the termination of 
the tenancy by i’ea.son of the notice to (piit 
the tenant (putted the holding, k made a 
claim to compensation f(jr disturbance under 

- tliealxjve-meiitioned sub-Hect. An arbitrator 
appointed to d(itermine all claims betw(H^n 
the parties stated a (Jase for the opinion of the 
county ct. in which he f(jund that at the 
dat^i of the notice to (piit the Umant was 
cultivating the liolding according to th(> rules 
of good husbandry, k that tlie tenant did not 
incur any exyamse diu^ctly attrihutal)le to 
the (putting of the holding upon oi' in 
neetion with tlie .saJ(} or Kinoval of his 
property, but that was liable to pay his 
valuer a fee for viewing the holding so as to 
enable him to piepare his claim for coinpensa- 
tion for disturbance, k to disprove tlie 
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allegation that he was not cultivating accord- 
ing to the mlcs of good husbandry : —Held : 
by the Ct. of Appeal, aliirming the decision 
of the county ct. judge, (1) the fee paid by 
the tenant to his valuer was an expense 
‘ ‘ reasonably incurred by- him in the prepara- 
tion of his claim for compensation ” within 
sect. 12 (b), & should be inciluded in the 
compensation payable to the tenant under 
that sub-sect., notwithstanding that the 
tenant had not incurred any other such loss 
or expense directly attributable to the 
quitting of tlie holding as was mentioned in 
that sub-sect. ; (2) as that fee did not 

exceed in amount one year’s rent of the 
holding, the compensation payable should 
under sect. 12 (b) be computed at an amount 
equal to one year’s rent of the holding.— 
IlUNSTAN 7;. Bj^:nnky, [11128] 2 K. B. 1 ; [1927] 
4 All K. U. 510 ; 107 L. J. K. B. 311 ; 158 L. T. 
31 ; 54 T. L. li, 107 ; 81 Hnl. Jo. 1039, C. A. 

266n. Liability to pay oompensation — “Land- 

lord" — Agreement for sale — Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which th(3 purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that “ all rents & 
periodical outgoings” should be “appor- 
tioned up to the completion,” & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to tlie tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 : — 
Held: (1) “completion” in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1926, the vendor was the “ person entitled 
to receive the rents profits” of the farm 
within sect. 57, ife he, not the purchaser, 
was the “landlord” within sect. 12 the 
person to pay compensation to the tenants. — 
UICHARD 8 V . Prysk, [1927] 2 K. B. 7b ; 90 
L. J, K. B. 743 ; 137 L. T. 170, 0. A. 

266nl. Notice prevented by provision 

lor Immediate resumption of possession — 
Validity.] 7/r Disraeli Acirjjkmknt, (’lioas- 
BY Park J^states (IIughenden), Ltd., 
[1938] I All \]. 11. b58; 55 T. B. K. 204 ; 
82 Sol. Jo. 1031. 

2660. Notice of claim — By whom given — 

Joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., &; as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 


gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — Howson v. Buxton (1928), 97 

L. J. K, B. 749 ; 139 L. T. 504, 0. A. 

266p. Notice to quit — Reason must be stated — 

Eltect of notice giving alternative reasons.]— 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able l^me failed to agree to such a demand 
but had not refused k) do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree : — 
Held ; the tenant could not succeed in his 
claim for compensation for disturbance. — 
Selleck V . Hellens (1928), 98 L. J. K. B. 
214 ; 140 L. T. 353 ; 45 T. L. R. 179 ; 73 
Sol. Jo. 70, C. A. 

266q. Form of notice.] — The land- 

lord of a holding serv^ed on the tenant notice 
to quit in the following form : “In accord- 
ance with sect. 12 (1) (a) & (b) of Agricultural 
Holdings Act, 1923 (c. 9), we hereby as 
agents for ” the landlord “ give you notice 
to quit,” etc. The tenant, in accordance 
with this notice having quitted the holding, 
claimed compensation for disturbance, con- 
tending that the notice did not sufficiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or did not 
specify for which of those reasons it was 
given : — Held : the notice to quit sufficiently 
stated that it was given for the reasons 
indicated in sect. 12 (1) (a) & (5), & was an 
effective notice to bar the tenant^s claim to 
compensation if the allegations were 
sustained . — Re Digby & Penny, [1932] 2 
K. B. 491 ; 101 L. J. K. B. 015 ; 447 L. T. 
221 ; 48 T. L. R. 403. C. A. 

266r. Reasons In accompanying 

letter.] — A notice to quit under 1923 Act may 
be validly contained in two documents — one 
a formal notice to quit & the other an accom- 
panying document which refers to that formal 
notice & states as the reason for giving it one 
or more of the causes set out in sect. 12 (1) of 
the Act. — Turton v. Turnbull, [1934] 2 
K. B. 197 ; 103 L. J. K. B. 698 ; 151 L. T. 
206 ; 78 Sol. Jo. 367, C. A. 
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266s. By purchaser before completion — 

Estoppel.] — Pltf. was the tenant of two farms 
on a yearly tenancy. The owner of the 
property died in 1928, & on July 17, 1920, 
liis personal representatives agreed to sell 
deft, the farms. The date fixed for com- 
pletion was Sept. 15, 1930, but the purchase 
was not completed till Oct. 30, 1930. Mean- 
while deft, had on Oct. 9, 1930, sent to pltf. 
a notice to quit the premises on Oct. 11, 1931, 
& pltf. duly gave up possession on that date. 
Deft, disputed pltf.’s claim to compensation 
under Agricultural Holdings Act, 1923 {c. 9), 
on the ground that the notice to quit was 
invalid, because the purchase was completed 
only after the notice was given. Pltf. 
therefore brought proceedings claiming de- 
clarations that the notice to quit wa.s valid ; 
that, if not, deft. Wfis estopped from denying 
its validity ; & that he was entitled to com- 
pensation under the Act ; — Held : (1) on the 
facts the pltf. was estopped from denying 
the validity of the notice to quit; (2) the 
ct. had jurisdiction to determine the matters 
at issue, notwitlistanding the provisions for 
arbn. contained in sect. 10 of the Act. — 
Farrow v, Ortvewell, [1933] 1 Ch. 480 ; 
102 L. J. Ch. 133 ; 149 L. T. 101 ; 49 T. L. R. 
251, C. A. 

266t. Determination of rent — Notice of appli- 

cation for arbitration — Effect of delay.] — On 
Jan. IG, 1929, the tenant of an agricultural 
holding made to the landlord a demand in 
writing for arbn. under Agricultural Holdings 
Act, 1923 (c. 9), as to the rent to be paid 
for the holding as from Apr. 0, 1930, the 
next ensuing date at which the fccancy 
could have been terminated by not-i-ie to 
quit given by the tenant at tlie date of the 
demand for arbn. The landlord consented 
to the matter being referred to arbn., but 
after a long delay, due to the fault of the 
landlord his advisers, he rofhsed to concur 
in the appointment of an arbitrator, to take 
part in the arbn.^or to recognise the award. 
At the request of the tenant the Minister 
of Agriculture appointed an arbitrator who, 
on Sept. 23, 1931, made an award fixing a 
reduced rent for the ludding as from Apr. G 
1930 : — Held : the award was good & en- 
forceable as between the parties. — Gritistoy 
V. Hewson, [1933] 1 K. B. 787 ; 102 L. J. 
K. B. 398 ; 149 L. T. 212 ; 49 T. L. R. 34G ; 
77 Sol. Jo. 21G. 

266u. Validity of award.]— G rundy 

V . Hewson, No. 26Gt, ante . 


Sub-sect. 3a. — C ompensation for Enforcement 
OF Proper Cultivation. 

266v. Corn Production Act, 1917 (c. 46), s. 9 (9)— 
Who is person Interested— Tenant.] — (1) A 

notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. &> 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 


out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirement^ 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions : — Held : the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served,*’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. “ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.” <fc was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant : — Held : in the circum- 
stances, the loss, if any, in respect of each 
field should bo assessed separately. 

(3) The tenant of (jertain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, &; 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claiTns had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in (jach year separately ; 
(Bankes, Ij.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year against any loss in 
the other; (Scrutton & Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Re Todd & North Riding op York- 
shire Agricultural Executive Committee, 
[1921] 1 K. B. 281 ; 90 B. J. K. B. 228 : 124 
B. T. 407 ; 85 .1. P. 89 ; 18 L. G. R. 790, 0. A. 

266w. Separate notices as to parts of two farms 

— Occupied by one tenant — Method of assess- 
ment.] — Re Todd & North Riding op 
Yorkshire Agricultural Executive Com- 
mittee, No. 2G6v, ante. 

266x. Sepasate claims by tenant for two 

successive years — Method of assessment.] — 

Re Todd &; North Riding op Yorkshire 
Agricultural Executive Committee, No. 
26Gv, ante. 

266y. Award — Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- 
certainty.] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. U, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889. — Murray v. Dalton 


PART V. SECT. 3, SUB-SECT. 8a. 
•(. Agricultural HoUiinga (Scotland) 
Act, 1908 (c. 64) — Appeal — Whether 


maintainable, from opinion of sheriff on 
case stated — Claim under Com Produc' 
lion Act, 1917 (c. 46).] — JonNBON-FKR- 
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aVBON V. BOAKD of AOBICULTOKifi, 
[1921] S. C. 103 : 68 Sc. L. R. U0.~ 
SCOT. 
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(1920), 90 L. J. K. B. 401 ; 124 L. T. 762 ; 
37 T. L. R. 234 ; 66 Sol. Jo. 166, D. C. 
Annotation Refd. Re Jones & Carter, [1922] 2 Ch. 699. 
Control of food in wartime generally, see 
Food & Dkugs, Vol. XXV., pp. 132 et aeq. 


Sub-sect. 36. — Ascertainment of Compensa- 
tion. 

266z* In respect of what holdings compensation 
payable — Tenant sub-lettlng farmhouse.] — 
By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 : — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ” 
witliin the Act. — Re Russell & Harding 
. (1922), 128 L. T. 476 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123, C. A. 

— Compensation for improvements — Under 
Agricultural Holdings Act, 1908.] — See 
original volume, p. 42, Nos. 230-232. 

266aa. Notice of claim To whom given Purchase 
— Taking subject to existing tenancies.] — 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to reap., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
roflts or possession of the property should 
e received or retained & the outgoings dis- 
charged by tho vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
“ current rent,” &; was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
‘‘ landlord ” made a claim against the tenant 
for dilapidations, tho tenant coimterclaimed 
for compensation : — Held : the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord within A. H. Act, 
1908, 8. 48, & Agriculture Act, 1920 (c. 76), 
s. 18. — Tombs r. Turvey (1923), 93 L. J. 
K. B. 785 ; 131 L. T. 830 ; 68 Sol. Jo. 385, 
C. A. 


For compensation for improvements — 

Under Agricultural Holdings Act« 1908.] — See 
original volume, p. 46, Nos. 245-260. 

For compensation to landlord for deteriora- 
tion.] — See Nos. 264a, 264b, ante. 

For compensation for disturbance — Under 

A^cultural Holdings Act, 1908.] — See 
original volume, p. 48, No. 266 ; & Nos. 265b, 
26^, ante, 

Under Agriculture Act, 1920 (c. 76).] 

— See Nos. 2C6h, 266i, ante, 

266bb. Particulars of claim — SufiQclency.] — Held : 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), 8. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars ** was not intended to be construed 
strictly, <fe, for the purpose of keeping the 
claim alive A enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator be might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given. — .Tones v. Evans, [1923] 1 K. B. 12 ; 
[92 L. J. K. B. 35 ; 128 L. T. 228, 0. A. 

Annotations :-^Ap\d. Re Agricultural Holdings Act, 1923, 

O’Connop v. Brewin (1932), 76 Sol. Jo. 511. Consd. 

Hpreckley v. Leicester County Council, [1934] 1 K. B. 366. 

Refd. Turton v. Turnbull, [19341 2 K. B. 197. 

266cc. .] — (1) A tenancy having been 

determined by notice to quit expiring on 
Sept. 29, 1930, tho tenant gave notice of, 
amongst others, a claim for disturbance, & 
on Nov. 20, 1930, furnished particulars in 
■which particulars of claim for disturbance 
were “ ITisturbance for two years’ rent 
£514 ” i-^Ield : no sufficient particulars had 
been delivered & therefore the claim was 
barred. 

(2) Where the tenant proves he has 
directly suffered loss the minimum amount 
of damages is one year’s rent. — Re O’Connor 
& Brewin’s Arbitration, [1933] 1 K. B. 
20 ; 101 L. J. K. B. 706 ; auh nom. Re 
Agricultural Holdings Act, 1923, 
O’Connor v. Brewin, 147 L. T. 386 ; 76 
Sol. Jo. 511, C. A. 

Annotation: — As to (1) Folld. Spreokley v. Leicester County 

Council, [1934] 1 K. B. 366. 

266dd. Question of fact.] — O live v, 

Payntbr, No. 264b, ante. 

266ee. .] — On Mar. 19, 1931, the tenant 

of an agricultural holding was served by his 
landlord "with a notice to quit expiring on 
Apr. 6, 1932. On Nov. 23, 1931, during the 
currency of the notice to quit the tenant gave 
notice to liis landlord of his intention to make 
a claim for compensation for disturbance 


PART V. SECT. 3. SUB-SECT. 8b. 

266aa i. Particulars of claim — SuM- 
ciency — AgricuUura» lioldinas (Scot' 
land) Act, 1923 (r. 10), s. 15 (2).)— 
By a letter, written on reoeipt of a 
notice from the tenant of his Intention 
to terminate his tenancy of a sheep 
farm, the landlord intimated that he 
reserved Me claim in respect of depletion 
of tho sheep stock ; & by a second 
letter, written within two months 
after tho termination of the tenancy, 


in wMoh he referred to Ms former 
letter, he stated that only 51 per cent, 
of the sheep stock had been aellveriHl 
to the Incoming tenant, & that the 
amount of the claim would be intimated 
when the exact shortage was deter- 
mined : — Held: (1) in view of the 
severity of the penalty attached to 
noD-oomplianoe, the requirements of 
the above sub-sect were sufQciently 
oomplied with if fair notioe was given 
to the opposite party of the nature 
of the- claim against him Si of the 

12 


case he had to meet: (2) the letters 
gave such notice, although they did 
not state the legal basis of the 
claim or its actual amount. — ^Mont- 
rose (Duke) v. Hart, [19261 S. C. 
160.-— SCOT. 

■a. ApricuUurdl Holdinos (Scotland) 
Act, 1908 (c. 64) — App^ — Dedsion 
of court on cose stated — Binding on 
arbitrator . }— Mitoheix-Giix v. Buchan, 
[19211 S. C. 390 ; 68 8c. L. K. 371.— 
SOOT. 
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under sect. 12 of A. H. Act, 1923, “ for loss 
or expense directly attributable to my 
quitting the holding which I may unavoidably 
incur upon or in connection with the sale or 
removal of my household goods, implements 
of husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding, including any expenses reasonably 
incurred by me in my claim for compensa- 
tion.*' On Apr. 0, 1932, the tenant quitted 
the holding. On May 21 , 1932 , he gave notice 
under sect. 16 (2) of the Act, that the amotmt 
^f his claim for disturbance was “ one year’s 
rent, viz. : Two hundred & twenty-five 
ounds (£226).’* The county court judge 
eld that the particulars were sufficient : — 
Held : no sufficient particulars had been 
delivered & therefore that the claim was 
barred, on the groimds : (1) the notice of 
Noy. 23, 1931, was merely a notice that a 
claim would be made & not a rendering of 
particulars, & (2) the notice of May 21, 1932, 
although it quantified the claim at tht; 
minimum sum to which the tenant, was 
entitled under sect. 12 (0) of the Act, did not 
fm’nish particulars of some loss or expense to 
which the tenau' had been put. — S preckley 
V. LElCES'tBRSlTIi.E CoUNTY COUNCIL, [1934] 

1 K. B. 366 ; 103 L. J. K. B. 200 ; 160 L. T. 
9, C. A. 

266IT. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdiction of the High Ot. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator Is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to i 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Re 
Jones & Oarteti, [1922] 2 Ch. 599 ; 91 
L. J. Ch. 824 ; 127 L. T. 622 ; 38 T. L. R. 
779 ; 66 Sol. Jo. 011, C. A. 

AnnotcUion : — Consd. Ilorrell v. St. Jotm of Blotso, [19281 
2 K. B. 616. 

286gg. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice ** in County Cts. Act, 1888 (c. 43), 
8. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. S. C., Ord. 64, r. 14, was not a “ principle 
of practice ** within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under 8tat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.-r- 
McCrbagh V. Frb ARSON (1921), 91 L. J. K. B. 
365 ; 126 L. T. 601. D. 0. 

266hh. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
— Stevbns V. Downham, Isle of Ely 
(Pbopfbbs OF PooB Lands), [1926] W, N. 168. 


266JJ. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.] — Stevens v, Downham, 
ISLB iOP Ely (Fboppbes op Poor Lands), 
[1926] W. N. 168. 

Of compensation for improvements — Under 

A^lcultural Holdings Act, 1908.] — See 

original volume, p. 47, No. 254-250. 

266kk. Recovery of compensation agreed or awarded 
— In what court.] — A H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct, in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct. — 
Horrell V. St. John of Bletso (Lord), 
[1928] 2 K. B. 616 ; »ub nom. Horrell v. 
Bletso, 97 L. J. K. B. 655 ; 139 L. T. 400. 

26611. Costs — Agreement as to — Validity,] — The 

parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid enforceable. — Mansfield 
V. Robinson, [1928] 2 K. B. 353 ; 97 L. J. 
K. B. 466 ; 139 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. R. 618, D. C. 

267a. “ Treated as a market garden.**] — 

(1) Held : the word “ treat-ed ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should bo in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant os a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
J919, & made between the landlord of the 
one part & the tenant therein described as 
“ market gardener ” of the other part, it was 
agreed (clause 1 ) : that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sopt. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time S) be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had Jfc obtained. By clause 9 
the landlord was during the terra to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
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rent in respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 

That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ; 
— Held : (2 ) clause 1 1 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 ( 1 ) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which was avoided by sect. 6 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied. — Re Masters & 
Duveen, [19231 2 K. B. 720 ; 68 Sol. Jo. 11 ; 
sub nom. Masters v. Duveen, 03 L. J. K. B. 
67 ; 130 L. T. 13. 0. A. 

Annotation: — As to (1) Oonsd. Saunders -Jacob v. Yates*- 
[1933] 2 K. B. 240. 

267b. Market garden — What Is — Garden of country 
house — Sale of produce.] — The fact that the 
, occupier of a country house sells regularly 
one- half of the produc'^ of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — B ickeudike v, 
Lucy, [1920] 1 K. B. 707 ; 89 L. J. K. B. 
658 ; 84 J. P. 61 ; 36 T. L. K. 210 ; 04 Sol. 
Jo. 267 ; 18 L. G. R. 207, D. C. 

Annotation: — Refd. Lowtherv. Clifford (1925), 90 J. P. 55^ 

267c. .] — Land was cultivated in order 

that the crops might be sold, & the crops 
included fruit & rhubarb : — Held ; (1 ) the land 
was a market garden within A. H. Act, 1923, 
s, 57 ; (2) having regard to sect. 64 & other 
sects, of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 


of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble : sect. 16 deals with 
procedure. — L owther v. Oliffobd, [1927] 
1 K. B. 130 ; 95 L. J. K. B. 676 ; 135 L. T. 
200; 90 J. P. 113; 42 T. L. R. 432; 70 
Sol. Jo. 644 ; 24 L. G. R. 231, 0. A. 

Annotations: — As to (2) FoUd. Olive v. Paynter, [1932] 

K. B. 006. As to (3) Consd. Farrow v. Orttewell, [1933] 
Ch. 480. Beld. Mansdold v, Robinson, [1928] 2 K. B. 
353. 

267d. “ Let or treated as a market garden ** — Part 
of premises treated as market garden.] — 

By lease made in 1904 a private residence 
at Sunbury, Middlesex, with gardens, plea- 
sure grounds, & meadow lands, being about 
27 acres in all, was demised to deft.’s pre- 
decessor in title for twenty-eight years at 
a yearly rent of £126. The lessee covenanted 
to keep the premises in repair & not to 
commit waste. He also covenanted not to 
occupy use or employ the premises for any 
trade except that of a nurseryman, market 
gardener, florist or farmer, without the 
written consent of the lessors. The lessee 
during the term ploughed up the grass land 
& cultivated it as a market garden. In 
1924 deft., in whom the term was then 
vested, let the house & garden on a yearly 
tenancy, but continued to cultivate the rest 
of the land as a market garden. On the 
termination of the lease in 1931, the rever- 
sioners brought an action for damages for 
waste & for declarations that neither the 
demised premises nor any part thereof con- 
stituted a “ holding ” or “ market garden ” 
within Agricultural Holdings Act, 1923 
(c. 9) : — Held : the premises, excluding the 
house & grounds let in 1924, constituted 
a separate holding under the Act ; they 
were let upon an agreement in writing made 
after Jan. 1, 1896, which provided that the 
bolding should “ be let or treated as a market 
garden ” ; it was therefore a “ market 
garden ” within sects. 48, 57 of the Act, & 
the claim failed. — Saunders- Jacob v. Yates, 
[1933] 2 K. B. 240 ; 102 L. J. K. B. 417 ; 
149 L. T. 209, 0. A. 


Part VI. — Fixtures. 


268. Add. Annotations : — Consd. lie Mann 

Harvey (1920), 123 L. T. 242. Refd. Pole- 
Care w V. Western Counties General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1608, s. 21 — Power to contract out 
of Act.] — A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
tlierefore competent to them to do so. 


A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises : — 
Held : the covenant ellectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by J^im during 
the term. — Premier Dairies v. Garlick, 


PART VI. 

m i. .] — Where a lease of farm 

laud provides that the lessee shall 
have the right, within a spooided 
time after the expiration of the term, 
to remove any fence which he may 
have erected during hla occupancy, & 
he erects a fence oonslstlng of strands 
of wire carried on woodra piokets, 
the pickets & wire become port of the 


land, subject to the lessee’s contractual 
right to sever them, thereby restoring 
them t>o the condition of chattels, & 
to remove them. — C herry v. Bredin 
(S ask.), (19271 3 D. L. R. 320 ; [1927] 
2 W. W. R. 314.— CAN. 

n. (p. 49) For ** Saskatchewan v. 
Gombar " read Saskatchewan El- 
bow Wheat Land Co. v. Gombar.*' 

n (p. 49)1. Windmill dt stable 

tcindaws.] — A windmill, wire fencing & 

14 


windows In a stable, erected or furnished 
^ a tenant of agricultural land : — 
Held : in view of the degree of annexa- 
tion & the object of the annexation, 
to be removable by the tenant. — Cars- 
CALLEN V. Leeson (Alta.), [1927] 4 
D. L. R. 797 ; 11927] 3 W. W. R. 425. 
—CAN. 

t. (p. 49) For Saskatchewan v. 
Gombar ’* read “ Saskatchewan El- 
bow Wheat Land Co. v. Oombab.** 
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[1920] 2 Ch. 17 ; 89 L. J. Ch. 332 ; 
L. T. 44 ; 64 Sol. Jo. 375. 


123 


268b. No notice by tenant of Intention 

to remove — Claim by tenant for loss on 
removal .] — ^ agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, 8. 1, & A, H. Act, 1908, 
s. 11 . — Re Harvey & Mann (1920), 89 
L. J. K. B. 687 ; sub nom. Re Mann Har- 
vey, 123 L. T. 242, C. A. 

268c. Purchase by landlord — Agricultural 

Holdings Act, 1923 (c. 9), s. 22— Validity of 


award.] — Hassall v. Cholmondeley (1936), 
79 Sol. Jo. 622. 

271. Add, Annoiaiion : — Refd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

273. Add, Annotations : — As to (3) Refd. Vaudeville 
Electric Cinema v, Miiriset, [1923] 2 Oh. 74; 
Golden Horseshoes (New), Ltd. v, Thurgood 
(1934), 150 L. T. 427. 

275. Add, Annotation : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

276. Add, Ayinotaiion : — As to (4) Refd. Premier 
Dairies v, Garlick, [1920] 2 Ch. 17. 

277. Add, Annotation : — As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v, Wescomb, 
[1919] 1 Ch. 110. 


Part VI II. —Growing Crops and Crops, Emblements, and 

(Cleaning. 

Note. — StaL Frauds, s, 4, is now replaced by Law of Property Act, 1925 (c. 20), s. 40. 

280. Add, Annotations : — Refd, Richards v. Davies, I 286. Add. Anno/ation : — Consd. Stephenson r. 
[1921] 1 Ch. 90 ; Back t;. Daniels (1924), 69 Thompson, [1924] 2 K. B. 240. 

Sol. Jo. 160 . I 1 . L J 


PART VIII. SECT. 1. 

280 i. Sale — Interest in land- — Passing 
before severance — Statute of Frauds — 
OroM. I—Hobinson v. Long, [1923] 3 
D. L. II. 918.-~CAN. 

286 ii. 

Afl a general nile a contract for the sale 
of standing timber which is not to be 
severed Immediately is a sale of an 
interest in land. — Handy v. Car* 
RUTHERB (1893), 25 O. 11. 279.— CAN. 

286 ill. .]— 

McKenzie v. Harvey & Blanchard, 
[1930] 1 D. L. R. 547.— CAN. 

286 iv. ,]— 

MacMillan v. McDonald, [1930] 1 
D. L. U. 067.— CAN. ' 

286 V. ^.]— 

Held : sale of timber tc' the removal 
of which the purchaser whs to have as 
much time as he desired, was the sale of 
an interest in land. — K elly Piano Co. 
r. Nash (1931), 44 B. C. R. 14.— CAN. 

286 vl, Dependent on terms 

of contract.] — The question whether a 
contract relating to timber constitutes 
a sale of chattels or relates to an interest 
in land depends on the terms of the 
contract. A contract for the sale of 
standing timber to bo cut & removed 
by the buyer, who is given “ as much 
time as ho desires " to remove it, is one 
which deals with an Interest in land 
within the meaning of sect. 34 of 
Land Registry Act, R. S. B. C., 1924, 
&, therefore, it is one which must bo 
registered thereunder in order to pass 
such interest. — Carlson v. Duncan, 
[1931] 2 W. W. R. 343 ; 3 D. L. r! 
570; 44 B. C. R. 14.— CAN. 

286 vii. “ Orchard or fruit 

lands " — Soldier’s SeUleTnent Act .] — 
Held : the sale of “ orchard or fruit 
lands,” mentioned In sect. 59 (c) of 
Soldier’s Settlement Act, 1919, though 
providing for a valuation of the trees 
apart from the land, is nevertheless a 
sale of ” orchard or fruit lands,” whlQh 
is not personal property. An intention 
in a statute to depart from a common 
law rule would need to be expressed 
with the utmost clarity, & sect. 59 (c) 
does not pretend to enact that plants 


& growing fruit trees arc to be treated 
as chatUds or personal property. — 
McClellan r. R., [1932] Ex. C. R. 18 ; 
on apveal. p9321 S. C. R. 017; 4 
D. L. R. 7;?. -CAN. 

b i. .J — Mesbervey v . 

Central Canada (.anninq Co., [1923] 
4 D. L. R. 1202 ; 3 W. W. R. 305.— CAN. 

b ii. .] " fiy an agreement 

in writing pltf. contracted (inter alia) 
to sell to deft. 14 acres of swedes & 
10 acres of turnips for 1931 feed. 
Subsequently, on account of the 
lateness of the season, the parties 
verbally agreed that the 14 acjres 
intended to be sown in swedes should 
be sown In turnips. The croi> htjeainc 
Infected with a disease & deft, did not 
put his sheep on to oat any part of the 
cTop. Pltf. rccpiirod the use of the 
30 acres for cultivating for the 1932 
harvest, & alleging that he was T)ro- 
vent-ed from so doing by deft.'s neglect 
to clear off the turnips, claimed ii20 
damages for l)reach of contract In 
addition to £180 purchase price : — 
Held : the crops were ” goods ” 

within Sale of Goods Act, 1908, & the 
second contract, being oral, was un- 
enforceable.— Scully V. South, [1931] 
N. Z. L. R. 1187.— N.Z. 

e i- .] — Oops growing at 

the completion of a sale of land pass 
to the purchaser, unless there bo a 
stipulation to the contrary. — Ander- 
son V. Stasiuk. [1926] 1 D. L. R. 347 ; 
[1926] 1 W. W. R. 107 ; 20 Sask. L. R. 
209.— CAN. 

e ii. Sale by mortgagee.] — 

A conveyance by a mtgee. under a 
power of sale entitles the purchaser to 
the growing orops. — Dyck v . Dyck, 
[1926J3W. W.R.762; [192711 D. L. R. 
458 ; 36 Man. L. R. 210.— CAN. 

• iii. ',] — Growing crops are 

” goods ” within Sale of Goods Act 
when there is an agi^ment that they 
are to be severed under the contract 
of sale ; but, otherwise, they are part 
of the land & pass with it. — Shewchuk 
V. Seatred, [19271 3 D. L. R. 280 ; 
[1927] 2 W. W. R. 207 ; 36 Man. L. R. 
469.— CAN, 


6 Iv. Right of vendor to crop on 

cancellation- of contract — Who entitled 
to cut crops.] — A provision In an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession <fe to possess ” the 
growing crop,” does not give him any 
right to orops that have boon out & 
which thereby became chattels. — 
Canadian PAcmo Ry. Co. v. Stewart 
(Sask.), 11927] 3 D. L. R. 555 ; [1927] 
2 W. W. R. 38.5.— CAN. 

L i. Pcrrnil to cut hay — Cancellation 
id leased,] — Held : the permit was 
not cancelled by only a part of the land 
being leased. — D koook v. Barraoer 
(1909), 19 Man. L. R. 34.— CAN. 

g ii. Interest in land.] — A con- 

tnwjt under which an owner of land 
gives another the right to cut & rtmiovo 
the wild hay to be grown on the land 
Is a contract concjernlng an interest in 
land He within sect. 4 of Stat. Frauds. 
— Van Berkel v. De Foort, [1933] l 
W. W. R. 125 ; 1 D. L. R. 052.— 
CAN, 

g ill. Oral agreeTnerU — Part per- 

formance.] — Permitting haystJicks to 
remain on land Is not a sufficient part 
performance of an oral contract to 
permit the cutting of hay to take the 
case out of the Statute of Frauds. — 
Van Berkkl v. De Foort, [1933] 1 
D. L. R. 652 ; 1 W. W. R. 125 ; 41 Man. 
L. R. 19.— CAN. 

p i. Right of devisee to crops 

soum by share tenant — grouring at 
testator’s deaJh.] — Held: as testator’s 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator's share in the crop fell 
into the residue of the estate . — Be 
Buroin, [19221 V. L. R. 686.— AUS. 

p il. Cod of threshing .] — A les- 

sor on the crop-payment plan agreed 
to pay ono-half the cost of threshing ; — 
Held : he was liable for ono-half of 
the cost of hauling the sheaves from 
the stock to the thresher. — Tocher v. 
Johnson (1922), 68 D. L. R, 768; 
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Cages 28 a— 811 b. English and Empire Digest Supplement, 


288. Add, Annotation : — Reid. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

289. Add, Annotation : — Reid. Elmes v, Trem- 
bath (1934), 19 Tax Cas. 72. 

296. Add, Annotations : — Consd. Stephenson v, 
Thompson, [1924] 2 K. B. 240. Retd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174 ; 
Honeywill & Stein, Ltd. v, Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

298. Add, Annotation : — Reid. Back v, Daniels 
(1924), 69 Sol. Jo. 160. 

299. Add, Annotation : — Folld. Eldon (Lord) v. 
Hedley Bros., [1936] 2 K. B. 1. 

299a. .] — L., the tenant from 

year to year of a farm in the county of 
Durham belonging to Lord Eldon, agreed by 
his tenancy agreement not to dispose of any 
hay, etc., that was grown or brought on the 
farm, but to consume such hay, etc., by stock 
on the farm & in the proper manner. In 
May, July & Oct. 1932, L. entered into three 
contracts for the sale to H., a llrm of hay 
dealers, of eight stacks of hay standing on the 
fasm. The contracts provided for the sale 
of the hay at various prices per ton “ put.j 
free on rails. . . . Cutting & tieing to be done 
' by Hedley Bros. Delivery of same to be 
taken when convenient, & only good market- 
able hay clear of mould to be delivered in a 
dry condition.” H. paid Ij. at the time of 
entering into the contracts the estimated 
value of the stacks of hay. At the time L. 
entered into these contracts he was still the 
tenant of the farm <fe could not in tlie ordinary 
course determine his tenancy before May 13, 
1934. In Oct. 1932, however, L. asked to 
be allowed to terminate his tenancy on 
May 13, 1933, & on Nov. 18, 1932, the land- 
lord’s agent agreed that the tenancy should 
terminate on May 13, 1933. In Jan. 1933, 
the landlord’s agent informed H, that L.’s 
tenancy agreement would terminate on 
May 13, 1933, & that the hay would not be 
allowed to be removed from the farm. On 
Feb. 18, 1933, the landlord levied a distress 
upon the farm for arrears of rent. The 
bailiff found that H. were in process of cutting 
into the eight stacks of hay & taking the hay 
away, & notwithstanding the presence of the 
bailiff they removed all the hay in the eight 
stacks. On Feb. 14, 1933, H. served upon the 
landlord a declaration under Law of Distress 
Amendment Act, 1908 (c. 63), s, 1, that the 
tenant had no right of property or beneficial 
interest in the goods distrained. The land- 
lord, thereupon, brought an action against 
H. alleging that their acts amounted to 
poundbreach & claiming treble damages 
therefor ; in the alternative the landlord 
claimed £102 damages for the removal of the 
hay contrary to Sale of Farming Stock Act, 
1810 (c. 50), s. 11. At the trial it was proved 


that it was a common practice in the hay 
market for dealers to buy hay in stacks, 
sometimes for a lump sum, Sc sometimes for 
a price per ton, Sc that purchases of stacks, 
even though weight & price necessarily 
remained to be determined at the time of 
delivery, were regarded by all persons 
interested in the market as passing the pro- 
perty in the stacks to the buyers at the time 
of the bargain : — Held : Sale of Farming 
Stock Act, 1816 (c. 60), s. 11, has not been 
impliedly repealed by the Agricultural Hold- 
ings Act, 1923 (c. 9) ; L. was not freed from 
his obligation under his tenancy agreement 
not to dispose of any hay grown on the farm 
but to consume it by stock on the farm by 
Act of 1923 (c. 9), s. 30 (1), as there was no 
evidence that he had made adequate pro- 
vision to return to the holding the full 
equivalent manurial value to the holding of 
crops sold off or removed from the holding, 
& further the hay had been removed from the 
farm in the year before L. quitted the holding. 
He ought, therefore, not to have disposed of 
the hay otherwise than as provided for in his 
tenancy a^eement. The purchasers of the 
hay stood in L.’s shoes & had therefore com- 
mitted a breach of the Act of 1816, Sc the 
landlords were therefore entitled to damages 
for the removal of the hay. — Eldon (Lord) 
V. Hedlev Bros., [1936] 2 K. B. 1 ; 104 
L. J. K. B. 334 ; 152 L. T. 507 ; 61 T. L. R. 
313 ; 79 Sol. Jo. 270, C. A. 

304. Add, Annotations : — Consd. I^ebeaupin v, Cris- 
pin, [1920] 2 K. B. 714. Expld. & Distd. Re 
Wait, [1927] 1 Oh. 606. 

810a. The ownf^r of the herbag® 

may maintain trespass qiuire clausum fregit. — 
Pickett v, Butler (1844), 3 L. T. O. H, 39, 
183. 

311b. S, P, Archer v, Sadler (1859), 1 F. & P« 
481, N. P. 

311b. .] — At an auction sale of grass Sc 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields. Sc deft, pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes wab^ that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes Sc did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. -to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — Wellaway v. iUomiTiER, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 


32 Man. L. R. 366 ; [1922] 2 W. W. R. 
616.— CAN. 


p iii. Failwre of lessor to supply 

seed — Measure of datnages ,] — Beaman 
u. Tttlly (SaelO, 4 D. L. R. 

143 ; [19271 2 W. W. R. 953.— CAN. 


p iv Crop‘payme7U covenant — 

On whom bind%ng,}-^Held : bindlnar 
only on the purchaser 8c hia eucoeasors 
lu Interest under the covenant. — 
lie Saskatchewan Co-operative 


Wheat Producers, Ltd., Re Senoer 
& Houck (Sask.), [1927] 4 D. L. R. 
1090 ; [1927] 3 W. W. R. 547.— €AN. 


sf. Licence to sow crop-— 'Implied righ t 
to benefit from crop— -Condition pre- 
cederU.]— Where a licence to fallow was 
given by A. 8c fallowing waa done 8c 
a crop put in on the laLd by B., but 
the evidence also showed that such 
lioenoe, although coupled with an 
interest, depended on an express con- 
dition that the lioencee shoula have the 


)6 


benefit of the crop only If a contract 
for the sale of the land was completed, 
on the contract not bebur completed : — 
Held : the lioenoe, although coupled 
with an interest, did not confer any 
right to the crop on the lioencee. 
Also, on the evidence, ax>art from the 
express condition, there waa an impUed 
condition to the same effect. Further, 
on the evidence, the condition waa 
a condition precedent. — Feiuiss v. 
Cops, [lOtS] £ A. S. H. 416.— AU8. 



L. T. 256; 34 T. L. R. 116 ; 62 Sol. Jo. 161, 

D. 0. 

AnnotaUon : — Rioharda v, Dariee, [1921] 1 Ch. 90. 

816. Add. Annotations: — Aa to (1) Held. Bright- 
man v. Tate (1919), 36 T. L. R. 209 ; Gurney 
V. Houghton (1920), 123 L, T. 706 j Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. R., [1920] 1 K. B. 


Vol. IL— Agrioultuie. Cases'^Sllb— 410a. 

864 ; Shutleir v. Rolfe (1920), 36 T. L. R. 828 ; 
R. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

317. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

332a. Not lessee for life.] — Knevit v. Poole 

(1601), Gouldsb. 143; Cro. Eliz. 463 ; 75 
B. R. 1053. 


Part IX. — Trees and Timber. 


852a. .]— Re Tower’s Contract, 

[1924] W. N. 331. 

362. Add. Annotation : Refd. He Harker’s Will 
Trusts, Harker v. Bayliss, (1938 J (^li. 323. 
366. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

390. Add. Annotaiion : -Refd. He llaiker’s Will 
Trusts, Harker v. Bayliss, 1 1938 j (’li. 323. 

392. Add. Annotaiion : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

395. Add. CUaiion -16 W. R. 640. 

896. Add. Annotaiiom' : — Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 ; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Brooke v. Bool, [1928] 2 K. B. 
578 ; Matania v. National Provincial Bank. 
Ltd. & Elevenist Syndicate, Ltd., [1936] 2 
All E. R. 633. 

402. Add. Annotations : — Refd. Chowood, Ltd. v. 
Lyall (1930), 143 L. T. 546 ; Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

404. Add. Annotations: — Dlstd. Noble v, Harrison, 
[1920] 2 K. B, 332. Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & Finibhing 
Co., [1927] A. C. 220. 

405. Add. Annotations : — As to (1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 332, As to (2) Refd. 
Collis V. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 34 1 . As 
to (4) Consd. Collins v. Amphlett (1919), 89 

L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 665 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add. Annotations : — Consd. CoUis v. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. MiUs v. 
Brooker, [1919] 1 K. B. 555 ; Edwards v. 
Birmingham Navigations, [1924] I K. B 341 ; 
Noble V, Harrison, [1926] 2 K. B. 332, 


406a. Right to appropriate fruit.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value.— M ills v. Bhookeh, [1919] 1 K. B. 
655 ; 88 L. J . K. B. 9.50 ; 121 L. T. 254 ; 35 
T. L. R. 261 ; 63 Sol. Jo. 431 ; 17 L. G. R. 
238, D. C. 

Annotation: — Refd. Ellis v. Noakes, [1932] 2 Ch. 98, n. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 841. 

410a. Injury to tenant’s workman. 1-Hy a 

teiiaiu^y agieernent (laT(‘d .Ian. 20, 193(J, 
tlie then owner of an (‘stat(‘ let part of it to a 
Lmant, hiinsc'lf riMuaining in ocaupation of 

* the adjoining land. On lAd). JO, 193(), a 
])iireha.ser ae([uired thi^ (‘.state subject to tlu^ 
lease A b(K*ani(‘ the owner A oeenpicM* of tlie 
adjoining land. On that adjoining land n(;ai‘ 
th(> boundai'y of tin* ileniised land then^ was 
a be(^c}j tr(.*(^ which was in a dying c.ondition 
i A alr(^ady d<*a<l from a h(‘iglit of about 
16 ft. ahov(‘ the ground to its t-op, A a In^incli 
of that tree*. J(» ft. above tlie ground pi’o- 
jeetted oV(‘r tlie t<‘nant’H land. Ort May 30, 
I9.3(h that blanch fell upon A killed a farm 
S(‘!‘vant of the tenant wlio was at work upon 
liis land. It afipeamd tliat at the date of tlie 
t<*nancy agreem(‘nt tlieie wen* many dead 
find dying ti*ees on tlie (‘state, hut that th(i 
j*isk of th(‘ir branches falling had not be(‘,oTne 
substantially greater by tlu? date of tlie 
a.ccident ; A that in the meantinui tie? owner* 
had caused some of th(‘S(? tr(M‘s to Ixi (uit down 
A was taking th(; advic(^ of tree experts as to 
the best irn^ans of rendering the? tre(‘s r^n the 
estate safe foi* all parti(*s conc(*rned. 3’he 
tenant, having jiaid comptmsation under 


maintainable by an adjoining land- 
owner for darr'ages for the cutting by 
the municipality of trees on the high- 
way. — A.-G. FOR BrIHSH COLTJWBIA 
& Watt v , Saanich Corpn., [1921] l 
W. W. R. 471 ; 56 D. L. R. 482.— 
CAN. 

407 iia. .] — A person can 

obtain an injunction to remove the 
overhanging portions of trees though 
he may not be able to prove any 
damage. — V ishnu Jaqannatii Joshi 
r. Vasudep Raghuxath Oka (1918), 
I. L. R. 43 Bom. 104.~IND. 

sb. Leaves bloum on Ui neiytibour*s land 
— PolliUing waUr— Trees fwi noxiotis 
tfc- planted for shelter.] — Ileltl : the rule 
In Rylands v. FUtcI^er (1868), L. R. 3 
H. L. 330, did not apply. — Maithews 
V. Foroie, [1917] N: Z. L. R. 921.- 
N.Z. 


PART VIII. SECT. 2. 

gi. Tenant whose estate for- 

feited .] — A tenant whose term Is ended 
because of his own default resulting in 
a forfeiture is not entitled to the crops 
growing at the time of the default. — 
Swenson v . McIlmoyle, [1930] 2 
W. W. R. 382 ; 3 D. L. R. 959.— <3AN. 

PART DC SECT. 2, SUB-SECT. 1. 

408 ill. Property in severed 

portion .] — Where W. cute on that por- 
tion of a tree overhanging his lot, the 
trunk of which is on L.'b Tot, although 
the ownership of the fallen portion 
is in L. A he has the right to enter on 
W.*B lot Sc take it away, there Is no 
obligation on the part of w. to deliver 
the out portion to L. — Lovbbook v . 
Webb (1921), 70 D. L. R. 748 ; 30 
B. a R. 827.— CAN. 


403 Iv. .] — The owner 

of land may lop branches overhanging 
ills land without previous notice to 
tho owner of the tree, but may not 
keep the branohoaso lopped down for 
himself. — D e Viluebs v. O’Sullivan 
(1883), 2 S. C. 261.— S. AF. 

403 V, .1 — A person Is 

entitled to cut off those portions of 
trees growing on his neighbour's land 
which overhang his land. — Vibhnu 
Jaoannath Joshi v . Vabupep Raohu- 
NATH Oka (1918), I. L. R. 43 Bom. 
164.— IND. 

403 Vi. S. P. Mauno Po Thauno 
V. Ma Gri (1923), I. L. R. 1 Ran. 281.— 
IND. 

4071 a. ,1 — Where the soil 

& freehold of a highway is in the Oown 
& the possession of the highway in 
the municipality, an action is not 
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Workmen’s Compensation Acts, 1925 to 
1931, to the widow of lus deceased servant, 
alleged that the owner was the person legally 
liable for the accident, A brought an action 
against him under sect. 30 (2) of the Act of 
1925 for an indemnity : — Held: by the Ot. 
of Appeal, that the action could not be 
maintained for the following reasons — 
namely ; that the tenant himself, if personal 
injury had been caused to him by the falling 
branch, could not have maintained an action 
against the owner inasmuch as, lirst {jjer 
(xHEER, L.J. <fc Benneit, J.), the owner was 
under no duty to the tenant t(j protect him 
against the risk of the branch falling, the 
tenant having taken the demised land with- 
out objection in the condition ip which it was 
at the date of the tenancy agreement with 
the dead branch overhanging it, A secondly 
(p6T Ckeeii a MacKinnon, L.JJ., Benne^ft, 
J. dw8(vniin(j on this point) that, if the owner 
was under any sucii duty, he had taken 
reasonable care to discharge it ; that tlie 
owner could be under no higher duty to the 
tenant’s servant lawfully on tlui demised 
land or to the rejirfisentative of such deceased 
servant than he was under to the tiuiant 
liimself ; that the fatal injury to the tenant’s 
servant had not therefore been caused in 
circumstances creating a legal liability in the 
owner under the above-mentioned sub-sect. ; 

, A (U)nsequently that tlie tenant as the i>erson 
by wdiorn the compensafon had Ixien paid 
was not entitled under ti.at sub-sect, to be 
indemnilied by th(i owner of the estates — 
Hrihvell V , Hackwood Estates Eo., I..to., 
[1938 J 2 K. B. 577 ; 119381 2 All E. B. 1 ; 
J07 L. J. K. B. 713 ; 159 E. T. 49 ; 54 T. E. B. 
554 ; 82 Sol. Jo. 271, 0. A. 

412. Add* Annotation : — Refd. Edwards v* Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

413. Add. AnnoUdion : — ^Consd. Shir veil v. liack- 
wood Estates Co., 1,1938] 2 All E. B. 1. 

418. Add. Annotation : — Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotation : — Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. 

479a. .] — A tenant in fee simple in possession 

of real estates, with an executory gift over, 
is not impeachable for waste. — Re Hanbury’s 
Settled Estates, [1913] 2 Ch. 367 ; 82 
L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. L. R. 
621 ; 67 Sol. Jo. 646. 

484. Before this case add “ See, also. Ecclesias- 
tical Law, Vol. XIX.. p. 611.” 

Add. Annotation : — Refd. Stockman v. 

Whither (1614), 1 Roll. Rep. 86. 


518a. .] — Billingsley (Lady) v. Hersey 

(1612), 2 Bulst. 6 ; 80 E. R. 912^ 

519. Add. Annotations : — Apld. 7^ Londesborough* 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators A Con- 
tractors (1926), 95 L. J. K. B. 669. 

527. Add. Annotation : — Refd. Ellis v. Noakes> 
[1932] 2 Ch. 98, n. 

583. Add. Annotations : — Distd. Peech v. Best 
(1930), 99 L. J. K. B. 537. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 

584. Add. Annotation : — Distd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

552. Add. Annotations : — Distd. Peech v. Best 
(1930), 99 L. J. K. B. 637. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 

591. Add. Annotation: — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

602. Add. Annotations : — Refd. Lloyd- Jones r* 
Clark-Lloyd, [1919] 1 Ch. 424* Horlick i?- 
Scully, [1927] 2 Ch. 150 

603a. Trees not timber.] — A tenant ftir life 

of land settled by will, which included planta- 
tions of larch, after having been let into 
possession by the trustees, entered into a 
contract to sell the trees on the plantations, 
which, being some forty years of age, were 
ripe foJ* felling. The will devised the estates 
to the trustees with x)ower to let the tenant 
for life into i)oss(;ssion after she had attained 
the age of twenty-live years, A in the mean- 
time to cultivate A manage them according 
U) tlve custom of the district with full dis- 
cretionary powers of cutting timber A under- 
wood for sale : — Held : larcFi not being timber 
eithei* at common law or by the custom of the 
district, the wliole of tlie proceeds of sale 
belonged to the tenant for life, who was not 
bound to replant the plantations at her own 
expense . — Re IIakkeu’s WiLi. Trusts, 
Barker e. Bayliss, [1938] Ch. 323 ; [1938] 
1 All E. B. 145 ; 107 L. J. Ch. 161 ; 158 
1.. T. 172 ; 54 T. L. B. 270 ; 82 Sol. Jo. 52. 

615. Add. Annotations : — Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.] — Waxler A 
Petty v. Sands (1632), Cro. Car. 274 ; 79 
E. R. 839. 

652, Add, Annotation : — Consd. Re Londes- 

borough, Spicer v. Londesborough, [1923] 
Ch. 500. 


PART IX. SECT. 2, SUB-SECT. 7. 

610 1. Morigagee .] — The mtgee. of a 
term for years being: in possession will, 
at the suit of the mtgor., be restrained 
from felllne timber, althougrh he may 
have obtained the consent of the 
reversioner. — Chisholm v. Sheldon 
(1850), 1 Gr. 318,— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 

618 I. ChtnercU rules.] — Goulin v, 
Caldwell (1867), 13 Gr. 493.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— B. 

528 i. Cannot enter <t cut trees .] — 
A landlord is not entitled to enter 
upon the holding of hla tenant A out 
down trees there without the tenant’s 
consent. — Kamalkrishna Sanyal v. 
Madhusudan Chaudhuri (1929). 
I. L. R. 57 Calc. 344.— IND. 


PART IX. SECT. 2, SUB-SECT. 9.— C. 

666 11. Lessee on wild or un- 

improved land. J — Attobne y -General 
OP Nova Sootia v. MoDocqall, [1930] 
2 D. L. R. 479.— CAN. 

ao. Right to cut trees for securing 
proJUable enjoytnent of land .] — A tenant 
may have an implied right to out or 
destroy bush in order to obtain in a 
reasonable way the prohtable enjoy- 
ment of the land. A, in lieu of burning 
or destroying the timber, may save It 
A sell It for his own benefit. Where, 
however, the cutting down of the 
timber Is done for the purpose of 
making an Immediate profit out of the 
timber, A without any regard to the 
Improvement of the land, there is no 
implied grrant to the tenant to out A 
sell the timber. 


in the absence of any such grant, 
the property in the timber when cut 
vests immediately In the person en- 
titled to the first estate of inheritance 
in fee or In tail. — Hirawanu v. 
Gardner, [1926] N. Z. L. R. 48; 
revsd. on the facts, sub nom. Gardner 
V , Hirawanu, [1927] A. C. 388 ; 96 
L. J. P. C. 53; 136 L. T. 613; 43 
T.L. R. 198— N.Z. 

PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 

649 i. Tenant for life unimpeach- 
able — Trees Uiktn compulsorily by 
overruling authority.] — Held : the 
money given by way of compensation 
must be applied by the trustees as 
part of the corpus of the estate. — 
Gage A Ropkb v. Pioott A De 
Jknneb, [1919] 1 I. R, 2S.— IR. 
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652a. .] — (1) By a settlement 

certain hereditaments were settled to the 
ose of certain trustees during the life of A. 
wi^iout impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into remain in the possession or 
receipt of the rents & profits of the settled 
estate during his life or until he sKould 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2) At the dato of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
gards the purchaser of the land the timber 
was divided frem the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £600 1‘elonged 
to him. — Re Londesborough (Earl), Sftofr 
V. Londesborough (Earl), [1923] 1 Ch. 6 g 0 ^ 
92 L. J. Ch. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656. Add, Annotation : — As to (4) Refd. Re 
Williams* Settlement, Williams Wynn v, 
Williams, [1922] 2 Ch. 760. 

661a. .] — Re Londesborough 

(Earl), Spicer v. Londesborough (Earl), 
No. 662a, ante. 

671. Add. Annotations : — Refd. Re Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 760 ; Re Timber Regulations, Refund of 
Dues under, [1935] A. C. 184. 

680. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 760. 


681. Add. Annotation : — ^Dlstd.^Rc Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 323. 
696. Add. Annoiaiions : — -Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 600. 
Retd. Kursell v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 569. 

711. Add. Annotation : — Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Oh. 600. 

712. Add. Annotations : — Dlstd. Horlick v, Scully, 
[1927] 2 Oh. 160. Refd. Uoyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

786. Add. Citation : — sub nom. Stewkley v. 
Butler (1616), Moore, K. B.880 ; 72 E. R. 970. 
Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

789. Add. Annotations: — As to (1) Consd. Ellis 
V. Noakes, [1932] 2 Oh. 98 n. Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 459 ; Cohen v. Roche (1926), 95 
L. J. K. B. 946 ; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. K. B. 669 ; Re 
Wait, [1926] Ch. 962 ; Golden Horseshoes 
(New), Ltd. V. Thurgood (1934), 160 L. T. 
427. As to (2) Refd. Waimiha Sawmilling Co. 
V. Waione Timber Co., [1926] A. C. 101. 

744. Add. Annotation : — Refd. Ellis v. Noakes 
[1932] 2 Ch. 98, n. 

745. Add. Annotations : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 600. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 669. 

757. Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

759. Add. Annotation : — Consd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

769. Add. Annotations : — As to (2 ) Refd. Ambatielos 
V. Anton Jurgens Margarine Works, [1922] 
2 K. B. 186 ; Ellis v. Noakes, [1932] 2 Ch. 
98, n. 

781a. Exception of timber — Limitation on time for 
cutting.] — Ellis v. Noakes, [1932] 2 Oh. 
98, n.; 101 L. J. Oh. 409, n. ; 147 L. T. 
463, n. 

Annotations : — Oonsd. Ellis v. Stennlntf (John) & Son, Ltd., 
11932] 2 Cb. 81. Reid. Sklpwitb v. Homowooiia Saw- 
mlllH, Ltd., 11938J 2 All E. R. 733. 

807a. .] — By a contract in writing 

dated Sept. 6, 1933, made between the vendor 
& defts., defts. purchased, inter alia, several 
lots of trees then standing & growing on lands 
belonging to the vendor. By the terms of the 
contract, defts. agreed with the vendor & 
liis assigns to pay compensation for any 


PART IX. SECT. 2, SUB-SECT. 11. 
682 i. Hiohts inter ae — CvJtHmj down 
trees.] — If one Joint owner of land cuts 
timber on it adversely to his co-tenant, 
they become Joint owners of the timber. 
The wroniffiu act cntting does not 
divest the tenant of his Interest in the 
property. — O odabd v. Tuck (1866), 
6 AU. 370.~-CAN. 

PART DC. SECT. 2, SUB-SECT. 16. 

■k. Purchaser under oovenani to erect 
irame dweilino.] — Held : entitled, under 
the agreement for purchase, to take 
BtandinK trees to complete the buildii^. 
— Gibbons t>. Ru>dlb, [1926] 3 D. L. R. 
76 ; 58 O. L. R. 627.— CAN. 

PART IX. SECT. 3, SUB-SECT. 3. 

786 ii. .1 — The owner of real 

estate sold all the hemlock bark 
thereon : — Held : the purchaser had 
a right to fell the trees. — H atch v. 
Fiok (1857), 5 Gr. 651.— CAN. 

J.S. 


PART IX. SECT. 4. SUB-SECT. 6. 

804 1. Contract to take timber by 
valuation — Valualion by joint valuers — 
Subsequent valuation hy valuers of 
vendor.] — Deft, agreed to purchase 
all merchantable timber whether 
“ standing or down on four lots 
belonging to pltf. at $7 per M., deft, 
to do hlfl own logging & take the timber 
off. After logging for two years, deft, 
decided to cease work & as some 
merchantable timber remained the 
parties agreed that two cruisers, one 
appointed by each party, should 
estimate the quantity left & deft, 
should pay pltf. $7 x>er M. for what 
remained. The omisers reported, but 
pltf. being dissatisfied with their 
finding, had two of his own cruisers 
to make an estimate A they found that 
more than double the amount of 
merobantable timber remained. On 
examinatlomthe Joint cruisers admitted 
they did not cruise two of the lots, as 

19 


these lots had been logged by deft. & 
they oonoluded, without examination, 
there was no merchantable timber 
there. Pltf.’s own cmlsers reported 
that there were 80,000 feet of ** down " 
timber on these two lots which were 
merchantable. Pltf. 's action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed : — Held : the Joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as a cruise contemplated by the parties, 
& It was not binding. — REiNflKTii v. 
Nicola Pine Mills, Ltd. &: Mo- 
Douoall, [1928] 1 D. L. II. 93 ; 39 
B. C. R. 161.— CAN. 

807 ii. Construction — Time for 

removal of timber.] — M. conveyed to B. 
all the timber on his land, with a right 
for B. at all reasonable times during 

years to enter Sc cut Sc remove 

same : — Held : the instrument did 
not convey to B. the fee simple in the 

5 
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avoidable damage which might be done in 
the 1 ‘emoval of the lots, & further undertook 
to cut and clear all the lots from the lands by 
Mar. 25, 1930, &, if any timber should not be 
removed by that date, defts. should become 
liable for any damage that might be 
occasioned* to the vendor by reason of such 
non-removal. Subsequently, by two con- 
veyances of Nov. 11, 1933, <fc July 12, 1934, 
tlie vendor conveyed certain lands to pltf., 
which included the lands uptm which then 
stood the trees comprised in the various lots 
Hi >Id to defts. Those trees were excepted from 
tije respective sales to pltf., & the lands were 
sold subject to the contract <te the rights of the 
vendor defts. contained therein. By an 
assignment of Aijr. 27, 1939, between the 
vendxjr pltf., the vendor assigned to pltf. 
the benellt of all the j^rovisions on the part 
of defts. (otlier than the payment of th(‘ 
l)urchase money) contained in the contract, 
HO fai‘ as the same were for the benefit of tlie 
lands comprised in the conveyances. Defts. 
felled the trees removed the trunks bcdore 
Mar. 25, 1930, leaving behind thc^ lops kSl 
tops of the trees (jn pltf.’s lands, & refused 
to rcimove them. Pltf. instituted proceedings 
(dairning damages in re.spect of (i) the cost 
of removing the loi)s tops of the trees, 
(ii) loss in the exercise of the sporting rights, 
(iii) damage c.auscd to growing timber fry 
the non-i’emoval of tlie lo^rs tojis. Didts. 
rnaintaintul that, a(;cordiivr to thi^ true con- 
struction of the contract the custom of tlie 
trader in trees, the word “ timber ” did not 
include tops or lops of trees, further, that 
jiltf. was a stranger to the contract, ^ tlnn 
were not liable to him in resp(‘ct of any 
breach of it : — Held : (1) the word “ timber ” 
in the contract was U8(Mi in a. comprelnmsive 
sense, could not be read as referring to oidy 
th(^ trunks of tlu^ trees ; (2) tlie assignment of 


Apr. 27, 1936, transfpiTed to pltf. all the 
benefit of the contract other than the right 
to receive the purchase money ; (3) the lops 
& tops of the trees which were not removed 
remained the- property of defts., & there 
had been a breach of the contract to remove 
them, & 1)1 tf. was entitled to damages in 
resi)ect of such breach. — Skipwuth (Sir 
Grey) v. Homewoobs Sawmills, Ltd., 
[1938] 2 All E. B . 733. 

808. Add, Annotation: — Aa to (1) Refd. Re Thel- 
lusson. Ex p. Abdy, [1919] 2 K. B. 736. 

810. Add, Annotationa : — Aa to (2) Consd. Ellis 
V, Noakes, [1932] 2 Ch. 98, n. Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 459 ; Waimiha Sawmilling Co. v, 
Waione Timber Co., [1926] A. C. 101 ; Golden 
Horseshoes (Now), Ltd. v, Thurgood (1934), 
150 L. T. 427. 

810a. Confiscation by foreign State— Frustra- 

tion.] — By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure^ or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean^& include all trunks 
& branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated : — Held : the 
contract was not an executed contract on the 


standing timber, but only gave him 
the right to out & remove it within 
a reasonable time. — B eatty v, 
Mathkwson (1908), 40 S. 0. H. 557.— 

CAN. 

807 iii. Tcrvia of payment.] 

— O’Brien v, MACKif^TosH (1903), 34 
S. C. K. 169.— CAN. 

810 ii. nights of purchaser .] — 

Under a contract for the sale by the 
owner of laud of the timber growing on 
It, with “ the use of all roads & passes,” 
& permission to erect saw-mills on the 
land, the purchaser was held not 
entitled (a) to use a saw-mill erected by 
him on the land for the purpose of 
manufacturing sleepers or brush -heads 
out of portion of the timber; (b) to 
remove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
land ; (c) to hold s^es of the timber by 

f )ublio auction on the land ; (d) to 

eave timber or branches on the land 
longer than was reasonably neoossary. 
The purchaser under such a contract 
held entitled (a) to lay down & work a 
railway on the land for the purpose of 
removing the timber ; (b) to make 

gaps in walls & fences for the purpose 
of removing the Umber, subject to the 
duty of restoring the walls & fences. — 
UUDD i>. Kka, [1921] 1 I. R. 22.3 ; c{ffd., 
[19*23] 1 I. 11. 55.— IR. 

t\. Sale of Hmher — On land sold to 
third party — Failwre to remove timber.] 
— Held : no action lay at the Instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty In not remoY- 


ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land. — 
Rae V. Rankin (1844), 2 Kerr, 453. — 

CAN. 

am. Svbsegtient verbal agreement 

to let made timber remain on land — 
FaZtdifi/.}— Hbdley v. Soissons (1873), 
33 U. C. R. 215.— CAN. 

sn. By locatee — Subsequent 

patent to third party — No reservation of 
timber.] — Langmaid v. Mickle (1888), 
10 O. R. 111.— CAN. 

sp. Before issue of patent.] 

— Held : the looatee was not, nor 
anyone claiming under him, after its 
Issue, estopped from denying the 
validity of tne sale. — C hapibwski v. 
Campbell (1898), 29 O. R. 343.— CAN. 

gt. Effect of 31 Viet, 

c. 8 ^ 37 Viet, c, 23 (O.).I — Hutchinson 
V. Beatty (1876), 40 U. C. R. 135.— 
CAN. 

gw. On limit — Duty of vendor to 

maintain title for reason^le time for 
removal of timt^er.J — Caine v, Schul’M, 
[1927] 1 W. W. R. 600 ; 38 B. 0. R. 
332.— CAN. 

sx. Jccepted order for timber 

— Whether property passes.] — B. drew 
an order on deft., a pond -keeper, 
in favour of R, for five himdred tons 
of pin© timber, which deft., accepted 
& credited R. with the timber In 
account. R. afterwards a.8signed aU 
his property to pltf. : — Held : in the 
absence of any proof of title to the 
timber in B., or that he had delivered 
it to deft., or of any usage In the timber 
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trade relative to such acceptances, no 
property vested in R. by the accept- 
ance in any specific five hundred tons 
of timber, & the action could not be 
maintained. — Pollok v. Fisher (1849), 
6 N. B. R. (1 AU.) 515.— CAN. 

sy. Non-payment of Crown dues 

— Right to damages. ] — Edseall v. 
Hamell (1865), 16 C. P. 93.— CAN. 

sz. Right to cut timber during 

specified period — Time for. removal 
extended — Interference by vendor .] — 
Deft, having sold to pltfs. the right to 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
ogroemont : — Held : pltfs. were entitled 
to an Injunction restraining deft, from 
Interfering, within said extended period, 
with the removal of the timber which 
pltfs. had out prior to the expiration 
of the two years from the date of the 
original agreement. — R idley & Rid- 
ley V. Barclay (B. C.), [1928] 4 D. L. R. 
79 ; [1928] 3 W. W. R. 6^— CAN. 

sa. Value fixed on estimate of 

vendor* 8 agent — Deficiency in quantity — 
Rescission.] — Where an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the basis that the Umber 
was being sold & bought at so much 
per thousand feet, & ft was found that 
the purchaser had entered into the 
agreement relying on estimates, ex- 
hibited by the vendors’ agent, & made 
up by a firm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
& it was, afterwards, OOTablished, by 
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part of the vendors at the date when it was 
signed, Sd the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it. — Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 
298 ; 95 L. J. K. B. 669 ; 135 L. T. 223 ; 42 
T. L. R. 435, C. A. 

810b. Sale of timber with right to remove — 
Whether right to remove amounts to condi- 
tion.] — On a sale of timber or an exception 
of timber together with a right to get it, it 
is not necessary to treat the words con- 
ferring the right as a condition of the sale 
or exception. 

A conveyance of woodland contained an 
exception of timber with full right & libei’ty 
for the vendor to enter upon the woodland at 
all times up to a fixed date & to fell & re- 
move the timber : — Held : the property in 
timber not removed after the fixed date re- 
mained vested in the vendor. — Ellis v. 
Noakes, [1932] 2 Ch. 98, n. ; 101 L. J. Ch. 
409, n. ; 147 L. T. 453, n. 

Annotaiions : — Consd. Kills v. Stenning (John) & Son, Ltd., 
I1932J 2 Ch. 81. Refd. Skip with v. H( )iacwootlH SawmillH, 
Ltd., [1938] 2 All K. R 733. 


814. Add, ^ Annotations : — Refd. Lloyd-Jones v. 
Clark-Uoyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 160. 

828. Add, Annotations: — As to (1) Refd. Re 
Williams’ Settlement, Williams Wynn v, 
WiUiams, [1922] 2 Ch. 760; Re Timber 
Regulations, Refund of Dues under, [1936] 
A. C. 184. 

842. Add, Citations ;~119 L. T. 596 ; 62 Sol. Jo. 
716, C. A. 

Add. Annotation : — Refd. Re Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 323. 
846a. S. P. Osborne r. Osborne {circa 1814), cited 
in 19 Ves. at p. 422 ; 34 E. R. at p. 674, L. C. 

Annotations: — Folld. Wickham v. Wickham (1815), 19 Ves. 
419. Refd. Tooker v. Annesley (1832), 6 Sim. 235. 

851. Add. Annotations : — Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

874. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. WUliams, [1922] 2 
Ch. 760. 

884a. S. P. Matthew v. Crasse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 


a cruise made for the punch eujer, that 
there was a shortage of about one-tlilrd 
as between the actual quantity of 
timber & said estimates : — Held : the 

S urchaser was entitled, even though 
lere was no fraud, to rescission of the 
agreement. — Fukukawa & Quekn 
Charlottb Timber Holding Co., 
Ltd. V. American Timber Holding 
Co., American .Timber Holding Co. 
V. Fukukawa (B. C.), [1928] 3 D. L. R. 
44 ; [1928] 2 W. W. R. 37.— CAN. 

gb. Ascertainment of quantity. ] — 

Douobt V. Sydney Lumbering Co. 
(N. B.), [1928] 2 D. L. R. 513.— CAN. 

so. Sale of licence by holder— 

IHtle to cut all tirnber except that sold by 
purchaser — Effect of agrcennent an third 
party without notice.] — Whore the 
holders of a licence for a timber berth 
agreed to sell It subject to the con- 
dition that they were to retain title to 
aU the lumber cut thereon except that 
sold & delivered by the purchasers In 
the ordinary course of the latter’s 
business, & they put the purchasers in 
possession of the berth under circum- 
stances which would lead all persons 
without knowledge of the terms of the 
agreement to assume that the pur- 
chasers were the owners of the lumber : 
— Held : the vendors could not main- 
tain their claim to the cut lumber as 
against those who had innocently 
bought it for value from said pur- 
chasers even though all the lumber so 
bought had not yet been delivered. — 
Canadian Credit Men’s Trust 
A 8800 N., Ltd. v. Edmonton Lumber 
Co.. Ltd., [19301 2 W. W. R. 97 ; »ub 
nom. Bear Creek Lumber Co. v. 
Edmonton Luaiber Co. & Ross 
Smith Lumber Co., [1930] 3 D. L. R. 
406 ; 11 O. B. R. 376.— CAN. 

BX. JDurinQ season — Timber from 

particular lot.] — In a contract for the 
sale of wood during a season, extriusio 
evidence was admitted to show that the 
contract was for wood cut exclusively 
from a particular lot. — Doyle v. 
Mersey Paper Co., Ltd., [19341 2 
D. L. R. 296 ; 7 M. P. R. 287.— CAN. 

8Z. Licence to cut timber — Whether 
interest in land — SicUtUe of Frauds .] — 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, does not convey any 
interest In lands under Stat. Frauds, or 
give ai^ property in the standing 
trees. — KERR v. CJonnell (1836), Ber. 
233.— CAN. 


Bd. Trees reserved in clearing 

land.] — Where a looatee of lands, in 
clearing a portion thereof, reserved 
twenty -six pine trees thereon, thinking 
that they would be useful for building, 
but had previously erected a permanent 
house & stable, & put up fences, & 
had enough timber left for building a 
barn without reserving those trees : — 
Held : by thus reser^ng these trees, 
the locatee left them the property of tho 
Crown, ffi a licenoee of timber imder the 
Crown hii-4 » right to cut & remove 
them. — Parker v. Maxwell (1887), 
14 O. R. 239. CAN. 

sf. Land iy ^jcject of free grant — 

Interference with rights of patentee .] — 
Lakefield Lumber fz Manufacturing 
Co. V. Shairp (1891), 19 S. O. R. 657. — 
CAN. 

Bg. Reservation of right to cu^ 

tinwer for public works — Railway .] — 
Pltf. held a licence from the Crown 
under the Crown Lauds’ Act for tho 

f mrpoBe of cutting timber on certain 
anas defined In the licence. In the 
said licence was a reservation to 
the public, with the permission of the 
Crown, to go in at any time on the 
said lands & cut down timber for 
public works : — Held : the inter- 
pretation of the words “ public works ” 
or ** public pUTOoses ** in the Crown 
Lands' Act, or the Instruments Issued 
under that Act, cannot be so construed 
as to bo applicable to the building of a 
“ railroad.’^ — Phillips v. Reid (1899), 
8 Nfld. L. R. 241.— NFLD. 

Bh. Forfeiture for breach of 

covenant — Waiver.] — A timber license 
over an area In Newfoundland for 
ninety-nine years was issued in 1916 
under the local Crown Lands Act, 
1903, as amended In 1911, the licensee 
agreeing to pay an annual rent & 
royalties. The license provided that 
it was subject to the express condition 
that the licensee should erect a saw 
mill or pulp factory to be completed 
by 1920, also to the conditions of the 
Act, & that if the licensee should make 
default in performing any of the 
conditions herein contained " the 
license should be null & void. One of 
the conditions In the Act was that a 
licensee was to work the licensed area 
In a bemA fide manner, & operate the 
mill or factory erected, in each year ; 
but that condition was not set out in 
the license. The Act, as amended In 
1911, provided for forfeiture only for 
non-payment of rent or royalties ; for 
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any breach of the other conditions the 
lioensoo was to be liable to a penalty 
not exceeding 810,000, & a penalty not 
exceeding 8100 for every day tho 
breach continued. By an amending 
Act of 1918 a breach of any condition 
was made a cause of forfoltiire. Tho 
licensee Si his assign did nothing under 
the license except to pay the rent. 
Rent paid In 1928 was accepted, but 
was returned later. In 1930 the Crown 
sued for a d<X5Jamtlon that tho lieonse 
was null & void, or was forfeit/od, 6c 
for penalties 6c damages : — Held : 
(1) the license was subsisting, because 
(a) tho provision that upon relevant 
default it weis to be void was to be 
treated as making It merely voidable 
at the option of the Crown ; (5) the 
words “ conditions herein contained " 
meant tho conditions set out, 6c did 
not include the incorporated statutory 
conditions ; (c) the condition set out 
as to tho owictlon of a mill or factory 
had been broken once 6: for all in 1920, 
6c forfeiture on that account had Inen 
waived by the acceptance of rent in 
1928, 6c there had not been any later 
breach of a condition for which there 
was a right of forfeiture, as the Act 
of 1918 applied only to llceiiriCH issued 
afttjr it was passed ; (2) damages could 
not bo recovered, as there was no 
contractual obligation by the liceiiHoc 
to perform the conditions, nor daily 
onaltiea, as there was no continuing 
reach ; but, by agreement, the case 
should be roinlttod foi* the trial ct. to 
decide the amount of lump sum penalty 
to be imposed. — Jardink v. A.-G. for 
Newfoundland. [1932] A. C. 27.5 ; 
101 L. J. P. C. 70 ; 140 L. T. 393 ; 48 
T. L. R. 199, P. C.— NFLD. 

sj Grant by licensee — Whether 

grantee liable for royalties.] — Deft, bank 
was sued for royalties alleged to be due 
from It, under sect. 127 (1) of Forest 
Act, R.S.B.C., 1924, with respect to 
timber cut upon Crown lands bold 
under timber licences. The timber 
had been cut under an agreement be- 
tween deft. 6c a lumber co., whereby 
deft., as licensee, had granted to tho co. 
the right to enter upon tho lands to cut, 
remove 6c carry away therefrom, "for tho 
oo.'b own use 6c benefit " all the timber 
6c trees situate & growing thereon : — 
Held : the royalties were payable by 
the lumber co., not by deft. — A.-G. for 
British Columbia v. Bank of Mon- 
treal, [1934] 1 W. W. R. 359 ; 2 
D. L. K. 348 ; 47 B. 0. R. 655.— CAN. 
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894a. Tenant for years unlgfipeachable 

for waste.! — Lessee for years sam waste 
cannot pull down trees that are a defence or 
ornament to the house. — London (Bp.) v. 
Web (1718), as reported in 1 P. Wms. 627 ; 
24 B. R. 601. 

Annotation : — ^Befd. Ohamberlayne v, Dummer (1792), 3 
Bro. 0. C. 649. 

928. Add» Annotation: — Aa to (1) k (2) Consd* 
Wheeler r. Keeble (1914), Ltd., [1920] 1 Ch. 
67. 

944a. Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi et armia against 
him. — Pbrcy^s Case (1609), 13 Co. Rep. 60; 
Ley. 20 ; 77 E. R. 1470. 

949. Add, Annotation : — Retd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 760. 

951. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

964a. .] — Alderman v, Bannister (1826), 4 

L. J. 0. S. Ch. 126. 

970. Add, Annotations : — Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502 ; Sheppard v, Glossop Corpn., [1921] 
3 K. B. 132. Refd. Oldiam r. Sheffield 
Corpn. (1927), 136 L. T. 681 

97qa. Omnibus company with right to out 

trees — Injury to passenger.] — Where the 
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route of an omnibus lies along a road lined 

^ by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that th^ were overhanging, — Trinder r. 
Great Western Ry. Co. (1919), 36 T. L. R. 
291. 

970b. Overhanging trees.! — Deft, was pos- 

sessed of land on which tnere was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection : — Held : deft, was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a "proper inspection, that 
nature could no longer be relied upon to 
support it. — Noble v, Harrison, [1926] 2 
K. B. 332 ; 95 L. J. K. B. 813 ; 136 L. T. 
326 ; 90 J. P. 188 ; 42 T. L. B. 618 ; 70 
Sol. Jo. 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds, 

Note. — Fertilisers <&: Feeding Stuffs Act, 1906 (c. 27), was repealed by Fertilisera & Feeding Stuffs AcU 

1926 (c. 46). 


971a. Feeding stuffs — Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-keeper, saw defts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s, Qd, a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successful! jr from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in maldng bread, together 
with dust &> dirt & other odds & ends & 
string : — Held : the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a fecial con- 
tract made for that purpose. — ^^lung v, 
Lidbbtter, Ltd., [1924] 2 K. B. 114; 93 


L. J. K. B. 642 ; 131 L. T. 119 : 88 J. P. 83 ; 
68 Sol. Jo. 616 ; 22 L. G. R. 456, C. A. 

978. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

974a. .] — A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1 ) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — Harvey & Co. v. Here- 
fordshire County Council, [1920] 2 K. B. 
395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 84 
J. P. 195 ; 18 L. G. R. 470, D. C. 

975a, Sending of sample to seller — Act of 

1906, s. 3 (8).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (o) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.— Vaughan v, Grindell, 


PART IX. SECT. 0, SUB-SECn*. 1. 

922 vl. .) — Lawrbnob V. Judqb (18S1), 2 Gr, SOI. — CAN. 

PART IX. SECT. 10. 

970 i. Read now ''OTOb L” 

970 U. Read now ** 970b U.*’ 

% 
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[1921] 3 K. B. 412 ; 91 L. J. K. B. 141 ; 126 
L. T. 316 ; 86 J. P. 199 ; 19 L. G. B. 416 ; 
27 Cox, 0. 0. 6, D. 0. 

977. Add. Annotation : — As to (2) Retd. Harvey v. 
Herefordshire County Council, [1920] 2 K. B. 
396. 

978a. -- — Effect of — “ Reasonable excuse.*’] — 

(1 ) As the object of the Act of 1 900 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in tne event of 
his default vis to protect the purchasers of 
fertilisers, tne effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for .the price. (2) The fact that. 
owin|; to the nature of the article sold as a 
fertihser, an analysis of it would necessitate 
BO expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
“reasonable excuse’* within sect. 0 (1), for 
omitting to give the invoice required by the 
Act. Sernble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liaoility ’* in sect. 0 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — Anderson, Ltd. v. Daniel, 
[1924] 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 53 ; 40 T. L. R. 01; 08 
Sol. Jo. 274 ; 22 L. G. R. 49, 0. A. 

Annotation: — Aa to (2) Oonsd. Pulling Lldbotter (1924), 
93 L. J. K. B. 542. 

978b. Fertilizers & Feeding Stuffs Act, 1926 

(c. 45) — Implied warranty of fitness- Sale for 
purpose of resale.] — Pltfs. bought from defte,, 
both being cattle food merchants, a quaifuity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated (inter alia) that the cake was 
sold “ tel qiiel,^' & that the analysis, for which 


defts. said they accepted no responsibility, 
showed that the cake was “ castor free.” 
Pltfs. resold portions of the cake to their 
customers as food for cattle. It then 
appeared on further analysis that portions 
or the cake contained castor seed, a con- 
stituent injurious to cattle ; & in fact 

cattle which were fed on some of the cake 
were injured. Claims were thereupon made 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, <& pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers: — Held: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 
selves did not intend to use the cake for that 
purpose but intended to resell it to those 
who would so use it ; (2) the sale, though in 
fact effected by defts. on behalf of the bank, 
was not a sale “ in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,” within sect. 24 of above Act, so as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, & were entitled to include in those 
damages the amounts they were liable to pay 
to their sub-purchasers. — Dobell (G. 0.) & 
Co., Ltd. v. Barber & Garratt, [1931] 1 
K. B. 219 ; 100 L. J . K. B. 66 ; 144 L. T. 
260 ; 47 T. L. R. 66 ; 74 Sol. Jo. 836 ; 36 
Com. Cas. 87, C. A. 

978c. Sale to satisfy lien.] — Dobell 

(C. G.) & Co., Ltd. v. Barber GARiiArr, 
No. 978b, ante. 

978d. Measure of damages for 

breach — Sale for purpose of resale to know- 
ledge of vendor.] — Dobkll (0. G.) & Co., 

Ltd. V, Barber & GARRArr, No. 978b, ante, 

979. Add. Annotations : — Consd. Pontardawo R. C. 
V. Moore Gwyn, [1929] 1 Ch. 066. Refd. 
Steam v. Prentice (1918), 88 L. J. K. B. 
422 ; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 


Part XI.— Miscellaneous. 


Sect. 11. —AGRICULTURAL RETURNS. 

See Agricultural Returns Act, 1925 (c. 39), 
case, infra. 

Sect. 12.— AGRICULTURAL CREDITS. 

See Agricultural Credits Act, 1928 (c. 43) ; 
Agricultural Credits Act, 1932 (c. 36). 

979a, Restrictions on enforcement of charge — 
When charge enforced.] — A bank, having 
advanced money to a farmer on an agri- 


cultural charge within Agricultural Credits 
Act, 1928 (c. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or proceed to a sale : — Held : the bank’s 
charge was not enforced until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of Agricultural Credits Act, 1928 (c. 43), s. 12, 
which applied only until Jan. 1, 1931, did 
not govern the case, the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 


PART XI. SECT. 10. 

0 i. Under licence — Under Forest 

AcL] — A.'G. FOB British Columbia v. 
RobbbTSOIC, Q924] 1 D. L. R. 1090 : 
119241 1 W. W. R. 1165; 33 B. C. R. 
325.— CAN. 

b 1. Right of Crown to sue for 

expenses .] — Tbe Crown in the right of 
the Dominion may sue under Forest 
Act, R.S.B.C.. 1024 (o. 93), s. 114. to 
recover expeneee incnrred by officials 


of the Dominion Forest Branch In con- 
trolling & extingnishing a fire on 
deft.’s property. — R. v. Swanbtbom, 
(192513 D. L. R. 79 ; [19261 1 W. W. R. 
713.— CAN. 

PART XI. SECT. 11. 

•a. Occupier — Who is .] — A cattle 
dealer received from the owner of 
certain parks the right to grase 
on tbe parks from time to time 
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between May 15 & Nov. 15. Ho had 
no other connection with the parks : — 
Held : the dealer's relation to the porks 
was not of a snfflclently permanent 
nature to constitute him an** occupier " 
In the sense of Agricultural’ Returns 
Act, 1925 (0. 39), s. 1 (1), & accordingly, 
be was under no obligation to make a 
return roqulrod by the dept, under the 
Act In respect of the parks. — Ybndall 
e. Allan, 119341 8. 0. (J.) 66.— SCOT. 
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to those restrictive provisions . — Be Jones 
(John), Ex p. National Provincial Bank, 
[1932] 1 Oh. 648 ; 147 L. T. 00 ; sub nom. 
Be Jones, National Provincial Bank v. 
Official Bbcbivbr, 101 L. J. Oh. 173 ; 70 
Sol. Jo. Ill ; [1931] B. & 0. R. 132, D. O. 

979b. Chargee — Whether ‘‘ tenant ” within Agri- 
cultural Holdings Act, 1928 (c. 9).] — Ecclesi- 
astical OoMRS. FOR England v. National 
Provincial Bank, Ltd., No. 227a, ante. 


Sect. 13.~~AGRICULTURAL MARKETING. 

See Agricultural Market!]^ Acts, 1931 (c. 42) ; 

979c. Validity of Scheme — Power to ** buy ** 
product — What amounts to purchase.] — Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed & boards 
constituted for the marketing & disposal of 
agricultural produce, &, bv sect. 6, a scheme 
may empower the board “ to buy the regu- 
lated product, to produce such commodities 
from that product as may be specified in the 
scheme, & to sell, grade, pack, store, adapt 
for sale, insure, advertise & transport the 
regulated product.** A board elected by hop 
growers framed a scheme by which all hops 
were to be sold through their agency, &, 
after paying expenses, etc., the money so 
received was to be pooled & divided amongst 
the growers according to the value of the 
produce taken from each one ; — Held : 
although the 1931 Act authorised the board 
to “ buy ** the re^ilated product, the taking, 
pooling, sale & division constituted what in 
fact was a purchase from the producer & a 
sale on his behalf, & the scheme was therefore 
not an infringement of the terms of the Act. — 
R. V. Minister of Agriculture &; Fisheries, 
Ex p. Berry (1932), 101 L. J. K. B. 661 ; 
147 L. T. 326 ; 96 J. P. 447 ; 48 T. L. R. 
672 ; 30 L. G. R. 333, C. A. 

979d, Hops — “ Owner occupier ” — Who Is — Not 
lessee.] — An “ owner occupier ” of land within 
proviso (a) to para. 46c of Hops Marketing 
Hcheme (Amendment) Order, 1934, is a 
producer who owns the land in fee simple, 
&; does- not include a leaseholder. — Amos v. 
Hops Marketing Board (1935), 164 L. T. 
62 ; 52 T. L. R. 69 ; 79 Sol. Jo. 987. 

979e. Potatoes — Validity of charge.] — Pltfs. were 
the Board constituted under S. R. & O., 1933, 
No. 1186, to administer the Potato Marketing 
Scheme. Under the scheme they had power 
to charge any registered producer who ex- 
ceeded his “ basic potato acreage,” if such 
excess was likely in the opinion of the Board 
to increase their expenditure. The Board in 
1934 passed a resolution that their expendi- 
ture was likely to be increased if in that year 
the potato acreage of any registered producer 
exceeded his basic potato acreage. The 
resolution then proceeded thus *. “ & whereas 
in the opinion of the Board each registered 
producer ought to contribute the sum of £5 
per acre in respect of each acre of his excess 
acreage towards defraying such increased 
expenditure, . . . the Boai*d hereby require 
every registered producer to pay to the Board 
on or before Aug. 1, 1934, the sum of £6 
per acre in respect of each acre by which his 
potato acreage for the year 1934 exceeds his 


basic potato acreage ** : — Held : this was not 
dealing with the registered producers col- 
lectively, but with each one separately. The 
charge of the registered producers was not an 
arbitrary one, but a proper exercise of the 
power vested in the Board. — Potato 
Marketing Board v, Harlow, [1936] 1 All 
E. R. 489 ; 80 Sol. Jo. 347. 

Return to Board — Whether privileged 

from production .] — See Evidence, No. 4086a, 
post. 

979f. Pigs — Calculation of bonus — Construction of 
producer’s contract .] — Be Pigs Marketing 
Board, 1936 Bonus Scheme, Pigs Market- 
ing Board v. Bailey & Sons, Ltd. (1937), 


Sect. 14.--WHEAT. 

See Wheat Act, 1932 (c. 24). 

979g. Middlings — Whether flour or offals — Effect of 
Wheat Act, 1932 (c. 24).] — The Wheat Com- 
mission, as empowered by Wheat Act, 1932 
(c. 24), demanded quota payments from 
applts. in respect of fifteen consignments of 
certain goods produced by the milling of 
wheat imported by the applts. from Germany 
& described by them as wheat offals known in 
the trade as “middlings” to be used as 
animal or poultry food. The Commission 
contended that the alleged wheat offals con- 
tained a percentage of fiour in excess of that 
pennitted by the Act, & were therefore liable 
to quota payment. Payment of the quota 
on each consignment was made under protest 
by applts. who thereafter brought an action 
against the Commission to recover the money 
thus paid on the ground that the imported 
goods were not flour, but wheat offals exempt 
from liability under the Act. The Com- 
mission alleged that : (i) the consignments 
consisted of flour within the Act ; (ii) no 
action lay against the Commission because 
provision was made by the Act & the bye- 
laws made thereunder by the Commission 
for the matters in dispute to be determined 
by arbn. to which, in accordance with the 
bye-law in question, the Arbn. Act, 1889, 
should not apply ; and (iii) the payments 
in respect of three of the consignments having 
been made more than six months before the 
commencement of the action, the claim for 
recovery thereof was barred by the Public 
Authorities Protection Act, 1893 (c. 61) : — 
Held : (1) Wheat Act, 1932 (c. 24), confined 
no express words ousting the jurisdiction of 
the ct., & resps. therefore exceeded their 
powers by making a bye-law that every 
dispute as to whether any substance was 
fiour should be determined by arbti. to which 
Arbitration Act, 1889, should not apply ; 
(2) applts. having proved that all the con- 
signments consisted of wheat offals & not 
of flour within the Act, they were not liable 
to make any quota payments ; (3) as resps. 
were a public authority the quota payments 
made by applts. in respect of three of the 
consignments were not recoverable on the 
groimd that applts. did not sue for their 
recovery within six months of payment as 
required by Public Authorities Protection 
aA, 1893 (c. 61).— Paul (R. & W.), Ltd. v. 
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Wheat Commission, [1937] A. C. 139 ; 
[1936] 2 All E. R. 1243 ; 105 L. J. K. B. 
503 ; 155 L. T. 305 ; 52 T, L. R. 702 ; 80 
Sol. Jo. 753, H. L. 

979h. Ouster of jurisdiction of court — Validity of 


bye-law.] — Paul (R. & W.), Ltd. v. Wheat 
Commission, No. 979g, ante . 

979 j. Wheat Commission — Application of Pubiic 
Authorities Protection Act.] — Paul (R. & W.,) 
liTD. V. Wheat Commission, No. 979g, ante. 


PART XI. SECT. 15. 

8b. Fanners’ Creditors Arrangement 
Act — Reduction of debt — Grounds for 
application — Poor quality of land. \ — Re 
Crispin. fi935] 1 W. W. R. 281.--CAN. 

8d. Drought.] — 

Debts should not be reduced under 
Farmers’ Creditors Arrangrement Act, 
1934 fDom.), on the assumption that 
drought conditions are to continue 
indefinitely. — Re Dahl, [1935] 1 

W. W. R. 288.— CAN. 

sf. Object of Act.] — Re Weis, 

[1935] 1 W. W. R. 566.-^AN. 

Bh. Who is “ farmer ” — Com- 

pany.] — Re Marshall Bros., Ltd., 
[1936] 1 W. W. R. 80.— CAN. 

sj. Corporation.] — Under a 

special Act, a roligiouB community of 
farmers was constituted a body cor- 
porate. The corpn. had no capital 
stock and no shareholders ; its main 
purposes wore : (1) to promote, engage 
in & carry on the Ohri^^Man rtsllgion, 
according to the religious belief t)£ the 
members of the corpn. ; and (2) to 
engage in, and carry on farming, stock- 
raising, milling, & all branches of tliose 
Industries : — Held : the oorim. was not 
a “ farmer ” within Farmers’ Creditors 
Arrangement Act, 1934. — Re Bakick- 
MAN Htjttkrian Mutxjal Cokpn., 
[1938] 1 W. W. R. 777.— CAN. 

Bk. .] — A debtor whose 

farm was actually worked & managed 
by another person imder an agreement 
with the debtor, held not to be a 
“ farmer.” — Re Lantzius, [1936] 1 
W. W. R. 373.— CAN. 

bI. Administrator.] — Re 

Boers, [1936] 2 W. W. R. 47.— CAN. 

BO. .] — Tho adminis- 

trator of tho estate of a deceased farmer 
is not entitled to make in said capacity 
a proposal under the Act, — Re Hook- 
ley, [1936] 2 W. W, R. 268.— CAN. 

sq. .] — A debtor, about 

79 years old, who had been a rancher 
& farmer for many years & had never 
had any other occupation, leased his 
farm. Under the terras of the lease 
he lived in a house on tho land. He 
did no work on the land himself, but 
hoped that his health would permit 
him to supervise tho farming operations 
on the termination of tho lease, & ho 
had given a solr. a power-of -attorney 
covering all his interests in tho mean- 
time : — Held : ho was a ” farmer ” 
within the Act.— Re WuiaHT, [1936] 
1 W. W. R. 467 ; 6 F. L. J. (Can.), 20.— 
CAN. 

8t. Application to farmers only. ] 

— National Trust Co. v. Powers, 
[1935] 4 D. L. R. 626 ; O. R. 490 ; 5 
F. L. J. (Can.), 132.— CAN. 

sw. Applicant lessee — No pro- 

posal by lessor.] — Re Dimmitt, [1935] 
1 W. W. R. 303.— CAN. 

8z. Approval of composition — 

Jurisdiction of District Court.] — The 
District Ct. has jurisdiction to hear an 
application for the approval of a com- 
position accepted by tho statutory 
majority of creditors under Farmers’ 
Creditors Arrangement Act. 1934 
(Dom.).— Re Peck, [1935] 1 W. W. R. 
603 ; 5 F. L. J. (Can.), 35.— CAN. 

8b. Debtor protected by Debt 

Adjustment Act.] — It is not in the public 
interest to permit a debtor protected 
by the provincial Debt Adjustment 
Act to ascertain what benefits ho can 
obtain under Farmers’ Creditors 
Arrangement Act, 1934, & then to 
elect whether to accept such benefits 
or to continue under the protection 


of the provincial Act. — Re Wbese, 
[1935] 1 W. W. R. 620.— CAN. 

sd. What terms imposed by 

Board.] — Re Jorgensen, [1935] 1 

W. W. R. 30(V— CAN. 

Be. .] — Proctor, [1936] 

2 W. W. R. 437.— CAN. 

Bf. Whether biruling on muni- 

cipalities school districts.] — Re Gil- 
bert, [1935] 2 W. W. R. 464.— CAN. 

8Z. Order for disposition of 

money received.] — Re Martin, [1935] 

3 W. W. R. 484.— CAN. 

Bb. .] — Re Hoistkin, 

[1936] 2 W. W. R. 417.— CAN. 

8d. Default by debtor.] — Tho 

provisions of Bkpey. Act, R.S.C., 

1927, for enforcing against a defaulting 
debtor the terms of a binding propostu 
under that Act or for penalising him 
for such default or annulling a pri^posai 
apply in a like situation, mntatis 
mutandis, to a proposal under Farmers’ 
Creditors Arrangement Act. — Re 
Grams, [1936] 1 W. W. R. 471; 
6 F. L. J. (Can.), 19.— CAN. 

Bh. .1 — On default by a 

debtor In complying with a proposal 
confirmed by the Board of Review 
under Farmers’ Creditors Arrangement 
Act, 1934, a creditor cannot sue on tho 
original debt without having had the 
proposal annulled under tlie provisions 
of said Act. — Minnkapolts Threshtno 
Machine Co. v. Mooney, [1936] 3 
W. W. R. 569.— CAN. 

sj. .] — A farmer defaulted 

in paying ar. instalment of principal & 
interest called for by a proposal 
formulated & confirmed by a Board of 
Review. The dCi’ault was due to a 
partial crop faliuie is: to a consequent 
misconception by a fa j mcr of his duties 
under tho Act. A ml gee. applied under 
sect. 121 of Real Property Act, 1934, 
to the distrust r(?glstpar for an order 
for sale to enforce the debt so reduced 
& adjusted by the board : — Held : the 
mtgee. was entitled to iiavo the 
registrar road Its mtges. as amended 
hy tho confirmed projjosal ifc then 
)rococd to deal with tho appliaitlon 
n tho usual way. — ^Manitoba Farm 
Loans Assoon. v. Winnipeg Land 
Titles Office Registrar, [1937] 1 
W. W. R. 5j:t ; 2 I). L. U. 724 ; 4 5 
Man. L. R. GO.— CAN. 

8k. Appeal — Extension of time.] 

— An application to extend tho time 
for appealing from an order made by 
a judge under Farmers’ Creditors 
Arrangement Act, dismissed. — Poirucr 
V. North American Life Assurance 
Co., [1936] 1 W. W. R. 654.— CAN. 

so. .] — On default by a 

debtor in complying with a proposal 
c.onfirined by a board of review under 
Farmers’ Creditors Arrangement Act, 
1 934, c. 53 (Dom.) a mtgee. must obtain 
an annulment of the proposal before 
applying for foreclosure, even though 
ho seeks foreclosure to enforce the 
terms proposed by the lioai^d & not 
those of the original mtgo. ; <or ho 
mav apply to have the debtor declared 
a likpt.— ^North of Scotland Cana- 
dian Mortgage Co.. Ltd. v. Bak & 
Stobbe, [19371 1 W. W. R. 767 ; 
revsd. [1937] 2 W. W. R. 540.— CAN. 

BQ. .1 — On an ai)plication 

under sect. 19 (2) of Bankruptcy Act, 
to have a farmer adjudged bkpt. & 
for a receiving order, it was found 
that he had defaulted in tho payment 
of an instalment due under a T)roposal 
formulated & confirmed by a Board of 
Review & in carrying out the terms of 
tho proposal ; & that the default was 
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I not duo to any causes beyond his con- 
trol ; & that tho proposal could not 
proceed without injustice and delay 
to his creditors, because of his wilful 
& continued failure & refusal to carry 
out tho provisions of the proposal : — 
Held : the proposal should be 

annulled ; tho fanner be adjudged a 
bkpt. ; a njoolving order l )0 made 
against him ; & appet. bo given the 
costs of the application. — Re Seib, 
[1937] 1 W. W. R. 762.— CAN. 

Bt. .] — On default by a 

purchaser under an agreeniont for the 
sale of land in ca,rrying out tiie terms 
of a proposal confirmed by a Board of 
Review, tho vendor is entitled, without 
obtaining an annulment of tho pro- 
posal, to sue for tho usual remedies 
under the agreement, where, at least, 
he is satisfied to aocopt tho reduced 
amount of tlie debt as fixed by tlie 
board’s order. — Allen v. Trusts & 
Guarantee Co., Ltd., [1937] 2 

W. W. U. 257 ; 3 1). L. R. 107 ; 7 
F. L. j. (Can.) 36.— CAN. 

8 V . From Board of Beview. ] 

— A Board of Review under Farmers. 
Creditors Arraiigomcnt Act, 1934, 
amended by 1935, s. 5, is an adminia- 
trativo trlbmial & not a ct. ; & no 

appeal lies from a proposal formulated 
& confirmed by it. — KEim v. Wiens, 

1 1937] I W. W. R. 535 : 2 1). L. R. 
743 ; 4 5 Man. L, R. 122 ; 6 F. L. .1. 
(Can.) 200.— CAN. 

BX. .]- -No appeal lies 

from a proposal forranlatod & confirmed 
by a Board of Review. — Re Peters, 
Hudson’s Bay Co. v. Peters, [1937] 

1 W. W. R. 7 87 : 2 1). L. R. 780 ; 7 
F. L. J. ((Uin.) 3(?.— CAN. 

By. .1 — TIkto is no 

right of appeal from a finding of the 
Board of Rcvi(j\v Uiat the (lel)tor is a 
farmer. — McICinnon r. Johnston, 
[1937] 2 I). L. R. 804.— CAN. 

am. Debtor unable to carry out 

any proposal.] — In view of all tfio clr- 
cum8tu.uceB of the diibtor’s affairs, the 
Board conclnded that the debtors could 
not carry out any reasonable proposal, 
except Bucl» as would be equivalent to 
a winding-ap in bkpey. & recom- 
mended to the debtors that an assljm- 
ment in bkpey. would be the bettor 
course for them to Bike. — Re Kjel- 
LANDKR & KJKLLANDER, [1930] 2 

W. W. H. 49.— CAN. 

sp. Application for leave to 

realise security — NeceHsity for good 
ground.] — Re. Fountain, [1930] 2 

W. W. R. 300.— CAN. 

st. Land held subiect to payment 

of legacies.]— Re MacKkraotier, [1930] 

2 W. W. R. 271.— CAN. 

sw. Effect of death of debbyr .] — • 

Re Humbert, [1930] 2 W. W. R. 272.— 
CAN. 

sz. Stay of foreclosure action — 

Failure to comply with order of Board .] — 
Whore a foreclosure action is stayed 
during proposals for payipont under 
Farmers’ Creditors Arrangement Act, 
1934 (Can.), It will be ordered to pro- 
ceed if the mtgor. fails to comply with 
an order of the Board of Review, — 
Sargkson V. Mulleit (1935), 4 

D. L. R. 523.— CAN. 

sd. Constitutional validity.] — 

Farmers’ Creditors Arrangement Act, 
is intra mrcs of f.ho Parliament of 
Canada. — Re FAUMj:RS’ Cheditorh 
Arrangement Act, 1 934 & Amending 
Arrr, 1935, ItEFFJiENCE, [1936J S. C. R. 
384 ; 3 D. L. R. 010.— CAN. 

se. .] — Farmers’ Creditors 

Arrangement Act, 1934 (Can.), is 
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irUra vires. — Be Frasbb & Miniellt, 
[19361 2 D. L. R. 281 ; O. R. 191.— 
CAN. 

■f. VaXidUy of Rules.] — Rules 48 

49 of the riu^ and regulations 
(amended Sc consolidated Juno 1, 1935) 
under Farmers' Creditors Arrangement 
Act, 1934, which provide for an applioa- 
tion to the ot. for an order setting aside 
a proposal because, inter alia, the 
debtor has made a fraudulent or pre- 
ferential conveyance of any of his 
property or assigned or disposed of any 
of it with Intent to defeat or defraud 
his creditors, ore invalid, because they 
purport to enact substantive law in 
conflict with the Act. — Kruse t). 
Wright, [1938] 2 W. W. R. 181.— 
CAN. 

Bg. Variation of mortoaae — 

Effect of.] — A mtge. was executed by a 
farmer M. & also be deft. K. On an 
implication by M. \mdor Farmers’ 
Cfredltors Arrangement Act, 1934, on 
order was made reducing as to him 
the amount of the principal & the rate 
of interest under said mtge. & provid- 
ing for future payments by a division 
of future crops between M. & the mt^e. 
K. was not present or represented or 
considered when the order was made. 
The mtgee. then sued K. on the 
covenants in the mtge. : — Held : said 
order had no effect on K.’s liability. — 
International Loan Co. v. Kotniuk, 
[1936] 3 W. W. R. 481; 4 D. L. R. 
764 ; 44 Man. L. R. 387 ; 6 F. L. J. 
(Can.) 148.— CAN. 

■k. Effect of Act on default after 

order nisi on agreeiTient for sale.] — Re 
Peters, [1936] 3 W. W. R. 44.— CAN. 

al. .] — On an appllcatlot 

made under sect. 42 of Farmers 
Creditors Arrangement Act, 1934, by 
an official receiver at the request of a 
creditor who had obtedned an order 
nisi in an action for cancellation of an 
aCToomont for the sole of land : — Held : 
the order nisi in question was not a 
bar to the debtor making a proposal 
for a composition, extension of time 
or scheme of arrangement under 
the Act. — Re Debchamps, [1937] 1 
W. W. R. 739.— CAN. 

■m. Debtor assignee from pur- 

chaser of land — No consent to assign- 
ment by vendor.] — ^Whore a purchaser 
under an agreement for the sale of 
land assigned the agreement, without 
having obtained the approval of the 
vendor, & the agreement provided that 
no assignment would be valid unless 
approved & countersigned by the 
vendors or their ekgent : — Held : the 
vendors were not in the position of a 
creditor of the assignee & therefore 


the Board had no jurisdiction, on the 
assignee's application, to deal In any 
way with the amount owing the 
vendors with respect to the land. — 
Re Gebs, [1936] 3 W. W. R. 172.— 
CAN. 

sn. Assignee of mortgaged pro- 

perty — No covenant to pay.V—N pur- 
chaser of mtged. property who has not 
covenanted to pay off the mtge. debt 
is not a debtor of the mtgee., & is not 
therefore entitled to an adjustment 
imder Farmers' Creditors Arrangement 
Act. — Qofton V. ShanV, [1937] 4 
D. L. R. 347 ; O. R. 856 ; 7 F. L. J. 
(Can.) 133.~kJAN. 

■p. Farmer owning unfarmed 

land.] — ^It is not the purpose of 
Farmers’ Creditors Arrangement Act, 
1934. to assist a former to retain land 
which he is not farming Sc which con- 
stltutes a liability in the way of taxes 
& Interest on securities. — Re Rtson, 
[1936] 3 W. W. R. 171.— CAN. 

sr. SolU of mortgaged chattels by 

mortgagor pending proposal — No pur- 
posed — Interpleader.] — Pending the 
hearing of on application to a Board of 
Review, to formulate a proposal the 
farmer sold at auction chattels which 
he had mtged. to a bank. The official 
receiver obtained an order for the pay- 
ment of the proceeds of the sale to 
him. The Board declined to formulate 
a proposal. Sc the ihoneys paid to the 
receiver were claimed by the bank. Sc 
also by the farmer as exemptions. 
Exemptions Act, R.S.S., 1930, ^ves a 
mtgor. the right to exemptions in case 
of a seizure imder the mtge. Under 
on interpleader order the moneys were 
paid into ct. and the bank applied for 
an order for payment out : — field : the 
bank was ontltlod to the order. — Re 
Reid, [1937] 1 W. W. R. 546.— CAN. 

sv. Refusal to formulate pro- 

posal — Right of farmer to make second 
proj^al .] — The fact that the Board 
of Review under Farmers’ Creditors 
Arrangeraont Act, 1934, has refused to 
formulate a proposal does not prevent 
the farmer from making a second pro- 
posal where the conditions have 
changed since said refusal. — Re Draper 
& Pratt, [1937] 1 W. W. R. 136 ; 44 
Mon, L. R. 441.— CAN. 

sw. .] — There is no 

express authority given by either 
Farmers’ Creditors Arrangement Act, 
1934, or Bkpey. Act, R. S. C., 1927, to 
the district ct. or a judge thereof to 
moke an order requiring an oflicial 
receiver under the former Act t/O receive 
and file a proposal with the Board of 
Review, although the farmer contends 
that his circumstances have changed 


since the Board on a prior application 
declined to formulate a proposal ; nor 
has said ct. or a judge thereof power 
under Its general jurisdiction to make 
such an order, it being in the nature of 
a mandamus which is beyond the 
jurisdiction of the district ct.— 7?e 
MKLENIU8, [1938] 1 W. W. R. 658 ; 8 
F. L. J. (Can.) 35.— CAN. 

sx. Filing proposed — Effect .] — 

Filing a proposal does not operate as a 
complete stay of proceedings for 90 
days & leave to proceed may properly 
be granted. — Sexton v. Smith, [1937] 
1 D. L. R. 334 ; 11 M. P. R. 136 ; 6 
F. L. J. (Can.) 197.— CAN. 

■ 0 . Review — Certiorari.] — Al- 

though the Board of Review under 
Farmers’ Creditors Arrangement Act. 
1934, is not a ct., it is a judicial tribunal 
&, therefore, its decisions are subject 
to review by certiorari, — Re Hudson’s 
Bay Co. Sc Peters (No. 2), [1938] 2 
W. W. R. 412.— CAN. 

Order of Supreme 

Court.] — There is no suggestion In 
Farmers’ Creditors Arrangement Act, 
1934, or In any other Act that the 
Board of Review under said Act is not 
to be eubjoot to the supervisory 
authority of the Supreme Ct. of 
Alberta. Therefore a creditor of a 
debtor who has applied to the Board 
for relief under the Act is entitled to 
sue for a declaration that the debtor 
does not come within its proylsions & 
for an order restraining the Board from 
formulating a proposal with respect to 
said debtor’s application. — Ketten- 
baoh Farms, Ltd. v. Henke, [1937] 
3 W. W. R. 703 ; [1938] 1 L). L. R. 
44.— CAN. 

Bz. Effect of Bankruptcy Act .] — 

Newton t>. Macklin, [1937] 2 W. W. R. 
395.— CAN. 

sa. Acceptance of proposal — 

Effect on foreclosure proceedings .] — 
Acceptance of a proposal under 
Farmers’ Creditors Arrangement Act 
does not bar proceedings for fore- 
closure of mtge. — Sharpe (William 
T.) V. Dickinson (1937), 12 M. P. R. 
1.— CAN. 

•b. Default .] — ^Where a 

debtor has defaulted in complying with 
the terms of a proposal confirmed by 
the Board of Review under Farmers’ 
CreditorB Arrangement Act, 1934, sect. 
19 (2) of Bkpey. Act, R. S. C., 1927, can- 
not be Invoked to support an application 
to the ct. to have the proposal annulled 
& the debtor adjudged a bkpt. — (yOM- 
MERCIA L Lite Assurance Co. op 
Canada v. Strynadka, [1938] 1 

W\ W. R. 479 ; 2 D. L. R. 56 ; 7 
F. L. J. (Can.) 307.— CAN. 


AIR COUNCIL 

See Public Authorities. 


AIR FORCES. 

€ee Royal Forces. 


AIR NAVIGATION. 

See Street and Aerue Traffic. 
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ALIENS. 


Part I. — What Constitutes Alienage. 

Note. — The 1914 Act was amended by British Nationality & Statiis of Aliena Acta^ 1918 (c, 38) ; 

1922 (c. 44) ; 1933 (c. 49). 


1. Add, Annotations : — Consd. Markwald v, 
A.-G., [1920] 1 Ch. 348. Reid. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L, T. 170. 

13. Add. Annotation : — As to (2) Held. John- 
stone V, Pedlar, [1921] 2 A. C. 262. 

13a. .] — By an Order in Council made 

on Nov. 6, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
m Cyprus on Nov. 6, 1914, have become 
British subjects.” An amending Order in 
Council made on Nov. 27, 1917, aiter reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons [inter alios) should be deemed to have 
become British subjects by virtue thereof : 
” any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.” Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, <&; after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, <fe while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 6, 1914, & remained there 
until Oct. 1915, when he returned to Caiio, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration: — Held: if there were any difference 
between ” resident ” & ” ordinarily resident ” 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both ” resident ” & 

” ordinarily resident ” in Cyprus on Nov. 5, 
1914, whether or not Cypi^s was then his 
domicil; & whatever may have been his 
motive for going there, he was a British 
subject by vihtue of the Order in Council. — 
Gout v, Cimitian, [1922] 1 A. C. 105 ; 91 
L. J. P. C. 18 ; 38 T, L. R. 100 ; svb nom. 
Gout v, Cimitian, Cimitian v. Gout, 126 
L. T. 293, P. C: 


14. Add, Annotations : — Refd. Markwald v, A.-G., 
[1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

20. Annotations : — For ” Re Goodman’s Trust 
(1881), 7 Ch. D; 206 ” read ” Re Goodman’s 
Trust (1881 ), 17 Ch. D. 266.” Apld. Abraham 
V, A.-G., [1934] P. 17. 

20a. Legitimation by subsequent 

marriage — Effect of Legitimacy Act, 1926 

(c. 60).] — The meaning of the term ” father ” 
as applied in Statutes extending from 1730 
to 1926 to the parentage of those who are 
entitled to the status of natural born subjects 
of the Crown & to be regarded as of British 
nationality is limited to a father whose 
children are legitimate at the date of birth. 
Legitimatio per svbsequens matrimonium can- 
not be imported into these Statutes imder 
Legitimacy Act, 1926 (c. 60). 

•Legitimacy Act, 1926 (c. 60), does not ipso 
facto by the more use of the terms father & 
mother confer upon either parent or child a 
lawful or legitimate character. A petitioner 
seeking a declaration pursuant to that Act 
that he is of British nationality must show 
that his father was a natural-bom subject, & 
if in the circumstances existing at the date of 
his birth petitioner according to our law has 
not had a lawful father, ho is not entitled to 
the benefits of legislation providing for a 
declaration of his status as a natural-bom 
subject of the Crown. — A draham (B. & J.) v. 
A.-G., [1934] P. 17 ; 102 L. J. P. 116 ; 140 
L. T. 639 ; 77 Sol. Jo. 665. 

29. Add, Citation : — 25 Cox, C. 0. 622, D. C. 

43. Add. Annotations : — Refd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 692 ; Be 
Ross, Ross V. Waterlield (1929), 46 T. L. R. 
61 ; Re Askew, Marjoribanks v. Askew, [1930] 
2 Ch. 259. 

49a. Under Treaties of Peace & consequent 
Orders — Who Is foreign national — ** Stateless 
person ** — Denationalised German.] — (1 ) Pltf. 
having lost Prussian nationality m 1896, & 
not acquired nationality of a Gorman State 
or other nationedity : — Held : he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty ol Peace 
Order, 1919. 


PART 1. SECT. 1. 

1 liL Birth in Native Indian 

State,] — The subject of a Native Indian 
State is an alien. — Mahomed & Son 
V. Immigrants Appeal Board (1918), 
38 N. L. R, 7.-HS. AF. 

10 Iv. .) — Applt., who was 

by birth a Bavarian subject, in 1881 
became a burgher of the Oran« Free 
State, but In 1883 left the Free State & 
did not return before 1902, at which 
date he was resident In, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Oonstltution of 
1878 Free State burghership was lost 
by residence abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orange Free State 


8c Transvaal in 1902 applt. did not 
become a British subject either as 
being a burgher of the Orange Free 
State or as a resident In the Transvaal, 
he was by inference still a Bavarian 
subject. — WoLTP V. The Treasury, 
[1919] App. D., 336.— S. AF. 

PART I. SECT. 8. 

40a I. Under Treaties of Peace dt 
consequent Orders — Who is foreign 
national — “ Stateless person ** — Z>«rta- 
tionalieed German,] — Pauley v. Cus- 
todial, (1922) App. D. 161.— «. AF. 

•a. American domicile — When Irish 
Free Stc^ est^li8hed.]~—H€ld : as S. 
was admittedly domioiled in the United 

27 


States of America on Dec. 6, 1922, the 
date of the coming into operation of 
the Constitution of the Irish Free State, 
he was not one of the original citizens 
of the Irish Free State, having regard 
to Art. 3 of that Constitution ; &, 

inasmuch as the law with reference 
to the future acquisition of citizenship 
contemplated by the said Article has 
not yet bwn enacted, H. did not at any 
subsequent period become a citizen 
of the Irish Free State. Further, 8. 
was not a British subjeot, as he ceased 
to be such by sect. 6 of NaturaUsatlon 
Act, 1870 (c. 14), when he became 
naturalised os a cltisen of the United 
States of America.— Bbadfield v, 
SWANTON, (19311 I. R. 446.— IR. 
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(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law. — 
Stobok V. PuBTjc Tuustbe, [1921 J 2 Oh. 67 ; 
90 L. J. Oh. 386 ; 126 L. T. 851 ; 37 T. L. R. 
666 ; 66 Sol. Jo. 606. 

AnnotatUma: — As to (3) Folld. Re Chamborlafn’s Settlmt., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 533. Qenerally^ 
Reid. Kramer v. A.-G., [1923] A. C. 628. 

49b. Burden of proof.] — (1) In 

1893 pJtfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property : — Held : the cmtis was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, A; 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
* ing to the police register entries, if genuine, 
they were registered as t vateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan, 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ “ uninterrupted ” 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period : — Held : (2) the certificates, 

which were admittedly only primd facie 
evidence &, open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view waf right, the 
certificates were invalid ; (4) even if the 

Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1916 & 1921, & previous false 
sta^pments as to their German visits, would 
necessarily uphold the certificates ; (6) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Hahn v. 


Public Trustee, [1925 1 Ch. 716 ; 96 L. J. Ch. 
9; 133 L. T. 713; 14 T. L. R. 586; 69 Sol. 
Jo. 824. 

49c, British subject marrying German 

— & naturalised as German during war.] — 

By a settlement dated in 1902 a fund of 
£6,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . , . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after- taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 

■ 1906 & had been twice married there to 

German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1014, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1916, which had 
been paid over to H.’s agent : — Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited os on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ bands from 
Nov. 4, 1916, to Jan. 10, 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings . — Re Cham- 
berlain’s Settlement, Chamberlain v, 
Chamberlain, [1921] 2 Ch. 633 ; 91 L. J. Ch. 
34 ; 126 L. T. 62 ; 37 T. L. R. 966 ; 66 Sol. 
Jo. (W. R.) 3. 

Annotation : — As to (1) Apprvd. Faebender v. A.-G., Kramer 
V. A.-G., [1922] 2 Ch. 850. « 

,] — A British-bom woman, 

between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there manied a German subject. ‘At the 
date of her marriage on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 


4f9 li, ■ '■ By mihat law d«- I b© determined by the mnnioipcd law I r. Custodian, [1922] App. D. 161.—- 

cided.l — Questions of nationality must I of the country oonoemed. — P auley I S. AF . 

•^8 
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limited co. : — Held : under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
6. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality &; became a 
German national, so that her shares wore 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Fasbendbb 
V. A.-G., Kramer r. A.-G., [1922] 2 Oh. 850 ; 
91 L. J. Oh. 791 ; 128 L. T. 85 ; 38 T. L. R. 
852 ; 66 Sol. Jo. 709, 0. A. 

Annotation : — ^Reid. Re Rush, Warre v. Rush, 11923] 1 Ch. 56* 

49e. Dual nationality.] — Kramer v. 

A.-G., No. 215j, post. 

49f. Austrian acquiring new nation* 

allty.] — An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
l^reaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of aort. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 
perty Adminij^trator, [1923] 2 Ch. 542 ; 
93 L. J. Ch. 508 ; 130 L. T. 175 ; 68 Sol. Jo. 
40. 

Annotations Bohemian Union Bank v. Austrian 

Property Administrator, [1927] 2 Ch. 175. Gonsd. Groedel 
v. Hungarian Property Administrator (1927), 44 T. L. K. 
65. 

49g. Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czociiosiovakian 
nationality, & the property of such a c .rpn. 
within the territory of Great Britain at tb?.t 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to th<^ charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v, Austrian Property Administra- 
tor, [1927] 2 Oh. 175 ; 96 L. J. Ch. 365 ; 137 
L T. 271 ; 43 T. L. R. 356; 71 Sol. Jo. 431. 

Hungarian.] — (1) The expression 

** nationals of the former Kingdom of 
Hungary ” in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct.'^ 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel v. Hungarian Property Adminis- 
trator (1927), 44 T. L. R. 65. 

491, By what law decided.] — Stoeck r. 

Public Trustee, No. 49a, ante. 


49J. .] — Re Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 
No. 49c, ante, 

49k. Decision of administrator — Whether 

final.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that “ persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 &; 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes wore scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treat v came into force. Art. 2 
provided that “ tor the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
, . . the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : — Held : where the administrator 
had decided that ho was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nation^Uity of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has “ shown 
that he has acquired ipso facto in accordance 
with the Treaty the niitionality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator investigate independently 
the question of nationality. — Rettzes Db 
Mahibnwert V. Austrian Property Ad- 
ministrator, [1924] 2 Ch. 282 ; 93 L. J. Oh. 
587 ; 132 L. T. 42 , 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, 0. A. 

Annotations: — Folld. Groedel v. Hungarian Property Ad- 
ministrator (1927), 44 T. L. H. 05. Held. Groebel v. Hun- 
garian Property AdminlBtrator (1925), 70 Sol. Jo. 345. 

491, ,] — Groedel v, Hun- 

garian Property Administrator, No. 49h, 
ante. 
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Part II. — Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


60. Add, Annotation : — Held. The Wilhelmina, 
[1923] P. 112. 

61. Add, Annotation : — Retd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

68. Add, Annotations : — Refd. Bodriguez v* 
Speyer, [1919] A. O. 69 ; Johnstone v* 
Pedlar, [1921] 2 A. 0. 262. 

65 a. Detention of property — Ratifloatlon by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pltf., who was bom in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
, taken detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secrev..ary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & pltf. was entitled to jud^ent. 

(2) Semblc : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — Johnstone v. Pedlar, 
[1921] 2 A. C. 262 ; 90 L. J. P. C. 181 ; 125 
L. T. 809 ; 37 T. L. R. 870 ; 65 Sol. Jo. 
679 ; 27 Cox, C. C. 68, H, L. 

Annotation: — As to (1) Refd. Commercial 8c Estates Co. of 
Esypt V, Board of Trade, 11925] 1 K. B. 271, 

70. Add, Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 69. 

73. Add, Annotation : — Refd. Grein v. Imperial 
Airways, Ltd. (1936), 154 L. T, 31. 


79. Add, Annotation : — FoUd. Falcon v. Famous 
Players FUm Co., [1926] 2 K. B. 474. 

82. Add, Annotation : — Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

86. Add, Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

91. Add, Annotation : — Refd. Re Von Krogh’s 

Patent (1929), 49 R. P. C. 417. 

92. Add, Annotation : — Refd. Re Von Krogh’s 

Patent (1929), 49 R. P. C. 417. 

94. Add, Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

96. To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add “ <£:, generally t 
Copyright, Vol. XIII., pp. 180-182.” 

114. Add, Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v, Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told V, Capron, [1923] 1 Ch. 192. 

116. Add, CUaiions Sty. 20, 40, 76 ; 1 Roll. 
Abr. 19b. 

Add, Annotations: — As to (1) Consd. Du 
Hourmelin v, Sheldon (1838), 1 Beav. 79 ; 
Barrow v, Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. V, Sands (1670), Freem. Ch. 129 ; 
A.-G. V, Duplessis (1762), Park. 144 ; Burgess 
V, Wheate, A.-G. v. Wheats (1759), 1 Eden, 
177 ; Rittson v, Stordy (1856), 3 Sm. & G. 
230 ; Sharp v, St. Sauveur (1871), 7 Ch. App. 
343. As to (2) Refd. Burgess v, Wheate, 
A.-G. V, Wheate (1759), 1 Eden, 177. 

119a, .] — A devise of land to 

trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some. of whom were aliens: — Held: 
the aliens did not take any interest or estate 
which the Crown could lay claim to. — De 
Hourmelin v. Sheldon, De Hourmelin v, 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt. 


PART II. SECT. 2. SUB-SECT. 1. 

74 1. Trade mark— Alien resident 
abroad — Company, ] — In an action 
for infringement of trade mark defts. 
pleaded inter alia (a) that pltf. co. not 
being resristered or lioensea under the 
laws of any of the Provinces of Canada 
or under the laws of the Dominion of 
Canada has no right to protection of its 
trade mark against imitation thereof ; 
(6) pltf. CO. P7 uslnff the said trade 
mark in connection with its products 
has done so in violation of the pro- 
visions of Food & Drugs Act of Canada, 
& the regulations made thereunder : — 
Held .* (1) Dominion Cos. Aot do^ not 
require a friendly alien, either a natural 
or an artlflolai person, to take out a 
lioenoe before asserting any legal right 
In ot. : (2) Canadian Naturalization 
Act provides that an alien may take. 


acquire, hold Sc dispose of real Sc 
personaJ property of every description 
in the same manner in all respects as a 
natural bom British subject ; (3) the 
provisions of the International Con- 
vention for the Protection of Industrial 
Property as revised at Washington in 
1914 recognise the right of pltf. to 
Institute this action as freely as a 
Cemadian owner of a trade mark ; 
(4) at common law the alien has suoh 
a right. — C beahictte Co. v. Famous 
Foods, Ltd., [1933] Ex. C. R, 200.— 
CAN. 

sa. Non-restdeni alien — Leave to sue 
in formd pauperis ,\ — The Supreme Ct. 
ot Alberta has Jurisdiction to grant 
leave to a Don-resJdent alien to sue in 
formd pauperis , — ^Augubtino v, Cana- 
dian nobth-Wbbtbrn Rt. Co. (Alta.), 
fl92D 4 D, L. R, 609 ; (19271 3 

W, W. R. 821 ; revsd, [19281 1 W. W. R, 
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481 ; 23 Alta. L. R. 351.— CAN. 

PART II. SECT. 7, SUB-SECT. 2. 

129 i. Right to hold dt dispose — Law 3 
of 1886 — Act 35 of 1903— Company with 
Asiatic shareholders.] — Law 3 of 1885 
& Act 35 ot 1908 do not apply to Joint 
stock cos., even though theinehares aie 
held by Asiatics. — Dadoo v. Kruokb£‘ 
dorp, [1920] App. D. 530. — 8. AF. 

PART II. SECT. 8. 

132 i. Civil ojfflee of trust — Town 
inspector.] — The ollloe of town In- 
spector is one of trust which an edien 
is ineligible to hold. — R. v. Hbighton 
(1) (1922), 69 D. L. R. 386 ; 55 N. 8.R . 
(O. Sc R.) 512.-<IAN. 

132 ii. S. P. R. V, Hkiohton (2) 
(1922), 69 D. L. R. 396 ; 55 N. S. R. 
(G. & R.) 627.— CAN. 
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who waa a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 


upon the ground of applt. *8 enemy birth, & 
before deeming him ineligible for re-election 
on that groirnd he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion ^ within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v, Inglis, [1919] 
A. 0. 600 ; 88 L. J. Oh. 287 ; 121 L. T. 66 ; 
36 T. L. R. 399 ; 63 Sol. Jo. 461, H. L. 

Annotation: — Befd. Cookson v. Harewood (1932), 146 L. T. 

560. n. 

Seef further , Stock Exchange. 


Part III. — Aliens 

144. Add, Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

146. Add, Annotation : — Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

165. Add, Annotation : — Apld. Re Sutherland, 
Bechoff V, Bubna (1921), 65 Sol. Jo. 613. 

156a. .] — A man who, having a business 

& commerci^ domicU in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy firm the assets 
are enemy property. — The Antwerpen, 
[1919] P. 252, n. ; 89 L. J. P. 26, n. 

156b. .] — An action was brought to 

recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the Gorman subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— Re Sutherland (Duchess), Bechoff & 
Co. V. Bubna (1921), 65 Sol. Jo. 613. 

157. Add, AnnolcUions : — Refd. Re Sutherland, 
Bechoff V, Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Ex -Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


in Time of War. 

161. Citation For “[1016] A. C. 421“ read 
“ [1916] 1 A. C. 421.“ 

Add, Annotation : — to (1) Consd. Stoock v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add. Annotaiiona : — Aa to (1) Consd. Stoeck 
V, Public Trustee, [1921] 2 Ch. 07. As to (2) 
Refd. Stoeck v. Public Trustee, [1921 ] 2 Ch. 07. 

163. Add, Annotation : — Refd. Re Sutherland, 
Bechoff V, Bubna (1921), 66 Sol. Jo. 513. 

166. Add, Citation : — aubae({ueni proceedings (1921), 
65 Sol. Jo. 613. 

168. Add, Citation : — 1 Br. & Col. Pr. Cas. 605. 
183. Add, Annotation : — Refd. The Liitzow, [1918] 
A. C. 435. 

187. Add, Annotaiiona: — Consd. Rodriguez v, 
Speyer, [1919] A. C. 59. Refd. Ertol Bieber 
V, Rio Tinto Co., etc., [1918] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 
189. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 50. 

192. Add, Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 69. 

195. Add, Annotations: — Aa to (1) Consd. The 
Poona (1915), 84 L. J. P. 150; The St. 
Tudno, [1916] P. 291 ; Re Hilckes, Ex p, 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian Commercial & Industrial 
Bank v, Comptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630 ; Shaw & Sons (Salford), 
Ltd. V, Shaw, [1935] 2 K. B. 113. Refd. R. 
V, L. C. C., Ex p, London & Provincial 
Electric Theatres, [1916] 2 K. B. 466 ; 
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161 11. .1—The Bubject of 

an alien State at war with Hie Majesty* 
who reeides in the province of Quebec 
& has submitted t-o the laws of that 
country, is not an alien enemy. — 
Raqubz V, Montreal Harbour Comrs. 
(1916), 18 0. P. R. 98 ; Q. R. 26 K. B. 
87. --CAN. 

155 1. Place of residence dt 

carrying on trade.] — ** Enemy *’ means 
a perscm, of whatever nationality, who 
resides or carries on business in enemy 
territory. — Lampkl v. Berger (1917), 
40 O. L. R. 165 ; 38 D. L. R. 47.— CAN. 


15511. .] — The question 

whether a person Is an alien enemy is 
determined not by his nationality, but 
by the place where he resides , or 
carries on business. — R evbntlow- 
Criminil V, Strramstown Rural 
MUN icipALrrr, No. 511, 119171 3 

W. W. R. 546; 37 D. L. R. 394 ; 
aiTd.. J19201 1 W. W. R. 678 ; 52 

D.Ii.R.266;15 ‘ 


; 15 Alta. L. R. 204.— CAN. 


156 111. .1— -A Mission So- 

ciety, the headquarters of which were 
in Germany, held property In Natal 
& had an affent there for the maiiagro- 
ment of its property Sc interests : — 
Held: (1) the society was resident In 
Germany & was., an alien enemy ; 
(2) a person’s place of business, though 
one test, is not the solo test of his 
enemy character. — Bibibi v. Hermans- 
BERG Mission Society (1916), 37 

N. L. R. 409.— S. AF. 

166 iv. — -.1 — An ** alien 

enemy *' does not mean a subject of a 
State at war with this country but a 
person of any nationality who resides 
or carries on business in an enemy 
country. — Malcomess r. Durban 
Town Council (1917), 38 N. L. R. 
276.— 8i AF. 

St. W?io is an ** enemy ** within 
Treaty of Peace (Germany) Order, 1920, 
8, S2.f--BAU1CFELI)EB V. SECRETARY 
OF State of Canada. [1927 J Exch. 

O. R. 86.--OAN. 


PART III. SECT. 1. SUB-SECT. 2. 

•a. Widow of naiuralised British sub- 
ject — Return to foreign couniiy after 
death of husband.] — Besp., a derm an 
subject by birth, married a naturalised 
British subject in Cape Colony. After 
the death of her husband In 1901 reap, 
returned to Germany where she 
resided until 1915, & then removed 
to Switzerland : — Held : resp. was 
not an enemy under Act 39 of 1916. — 
The Treasury v. Hanf, [1919] App. D. 
60.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4. 

108 Hi. .] — A i)er8on who volun- 
tarily resides in a hostile country for a 
substantial period of time acquiree 
the disability attaching to an enemy 
during that period even if he is a 
British subject, unless such residence 
is with the consent of the Crown. — 
Haji Ah Jon v. Abdul Jalil Khan 
(1920). L L. B, 1 Lab. 276.— WD. 
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Clapham S.8. Oo, v, Handels-en-Transport- 
Maatschappii Vulcaan of Rotterdam, [1917] 
2 K. B. 639 ; Continho Caro v. Vermont, 
[1917] 2 K. B. 687; Elders & Fyffes v. 
Hamburg Amerikanische Packetfahii Act., 
Elders & Fyffes v, Hamburg Columbien 
Bananen Act. (1918), 34 T. L. R. 275 ; Re 
British Incandescent Mantle Works (1923), 
129 L. T. 126 ; Swedish Central Ry. v. 
Thompson, [1924] 2 K. B. 266 ; Russian 
Commercial & Industrial Bank v. Comptoir 
d'Escompte de Mulhouse, [1926] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 175 ; Hazard Bros. 
& Co. V, Midland Bank, Ltd. (1932), 49 T. L. R. 
94. As to (2) Consd. The St. Tudno, [1916] 
P. 291. Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255 ; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385 ; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilckes, Ex p. Muhosa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Re Hilckes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1 K, B. 48. As to (5) Consd. Rio Tinto Co. 
r. Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
V. MUller, [1917] 2 Ch. 144 ; Naylor, Benzon 
V. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 331 ; Stevenson v. Akt. fiir Carton- 
' nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mi >es, [1917] 1 Ch. 
461 ; Ertel Bieber v. Rio Tinto Co., [1918] 
A. C. 260 ; Rodriguez v. Speyer, [1919] A. 0. 
69; Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex-Tsar of IBulgaria, [1921] 1 
Ch. 107 ; Re Rush, Warre v. Rush, [1923] 
1 Ch. 66 ; Simpson v, Maurice’s Exors. (1929), 
14 Tax Cas. 580, 

196a. .] — Re Badische Co., Ltd., R^ 

Bayer Co., Ltd., Re Gribsheim Elektron, 
Ltd., Re Kallb & Co., Ltd., He Berlin 
Aniijnb Co., Ltd., Re Meister Lucius & 
Bruning, Ltd., No. 405a, posU 

198. Add, Annotations ; — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v, Ottoman Bank. [1927] 2 K. B. 254 ; 
Banco de Bilbao v, Sancha, Banco de Bilbao 
Rey, [1938] 2 K. B. 176. 

198a. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium &> had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods &> the money in bank to London 
came himself to l^ondon, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of tlie co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ing of the directors & shareholders were 
held at which formal business was transacted. 
These meeting were held so as to comply 
with Belgian law & to keep the co, in exist- 
ence. The co. also collected & paid debts 


due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them ; — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business ** within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business,” & constituted 
the CO. an “ enemy ” within the Proclama- 
tion. — Central India Mining Co. v, Soci6t6 
Coloniale Anversoise, [1920] 1 K. B. 763 ; 
89 L. J. K. B. 769 ; 122 L. T. 451 ; 36 
T. L. R. 88, C. A. 

198b. .] — Germany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of wliich a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1910 (c. 105), s. 1 (3 ). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291; 90 
L.J. Ch. 449 ; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

198c. Registered in allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defl<8., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., & as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract* as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life & Property Assur- 
ance Co., Ltd. (1919), 35 T. L. R. 292. 

199. Add, Citation: — 1 P. Cas. 75. 

201. Add, Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

202. Add, Annotation : — Consd. Rodriguez v, 
Speyer, [1919] A. C. 69. 

204. Add, Annotation : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107. 
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206. Add, Annotation ;—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107. 

207. Add, Annoiaiions : — Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. 0, 262. 

208. Add, Citation 1 P. Cas. 76. 

Add, Annotations : — Refd. The Achilles, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 

1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.]— (1) Under the 
common law of England the Crown has always 
had <fc, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture thtt that right must be treated 
as being th(3r»;'by, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re Ferdinand, Ex-Tsar op 
Bulgaria, [1921] 1 Ch. 107 ; 90 L. J. Ch. 1, 
C. A. 

209. Add, Annotation: — Refd. Rodriguez v. 
Speyer, [1919] A. C, 59. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge un^er — 
Right to assessment of damages in collision ; 
action.] — Before the outbreak of war, defts., 
the German owners of the steamship M., 
recovered judgment against the British 


owners of the steamship K., for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were ^ed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing A; service of the claim & vouchers 
on the ground that under arts. 296 297 of 

the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the] parties had no right 
to litigate the claim in the registry, inasmuch 
being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses; — Held: (1) defts.' 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated “ in 
accordance with the law of the allied State 
. . . concerned," namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a refereuoe, or to prevent pltfs. 
paying money into ci. with a notice that it 
was in satisfaction of the claim of German 
subjects. — The Marie Gartz, [1920] P. 172 ; 
89 L. J. P. 206 ; 123 L. T. 680 ; 36 T. L. R. 
417; 15 Asp. M. L. O. 98. 

215b. Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Clontroller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an " enemy debt " 


PART III. SECT. 2, SUB-SECT. 2.— A. 

206 ii. (p. 147) For “ Van Zyh v. 
PiENMAN ” read “ Van Zijl v. Pie- 
naar.” 

sb. Shares held by enemy subject — 
Vested in Public Trustee — Power to 
sell.] — Held : War Precautions (Enemy 
Shareholders) Regulations, 1916 reg. 
11 (2), which empowered the A.-G, 
to authorise the Public Trustee to 
sell shares in a co. transferred to him 
818 being hold by an alien enemy, was a 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
a. 4, & was within the defence power 
of the Commonwealth.— Burkard v. 
Oakley (1918), 25 C. h. R. 422.— 
AUS. 

so. . 1 — Held : War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
beneficial interest In the shares was 
held by a person not an enemy subject, 
& was a valid exercise of tne power 
conferred by War Precautions Act, 
1914-1916, 8. 4. — Burkard V. Oakujy 
(1920), 27 C. L. R. 520.— AUS. 

212 I. Patent in name of alien enemy 
— Royalties paid by licensee during sus- 
pension of patent — Who entitled to.}— 
Held : (1) royalties paid by the 

licensee from the date of his licence up 
to the expiration of six months from 
the ending of the war, i.e., to Jon. 10, 
1920, were not sums belonging to an 
enemy, & were not properly in the 
bands of the custodian ; (2) royalties 
paid or to be paid after June 10, 1920, 


were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy . — Re Syntuktio Drug 
Co., [19251 Exoh. C. R. 196.— CAN. 

216 i. Lic^enaed to trade for limited 
purposes — Banking iransacUona .] — The 
London agency of a Gennan bank, 
which at the outbreak of war In 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had boon sent from 
Germany for collection. It had been 
the practice of the bank that, if hills 
so sent were dishonoured, no legal 
proceedings were taken against ao- 
oeptors in Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might bo 
taken In the German cts. against the 
German indorsers. Licences covering 
the whole period of the war were 
issued to the London agency, empower- 
ing it to carry on banking business 
under superviBlon. to the extent of 
completing current transactions, so as 
to moke Its realisable twsets available 
to its creditors, ” so far as those trans- 
actions would in ordinary course have 
been carried out through ” the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the German ofiftce \nth the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office Intimating the cir- 
cumstances. In an action on the bill 
brought In 1922 by the Public Trustee 
against the Scottish acceptor : — Held : 
as an action on the bill was not a 
transaction that would in ordinary 
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course have been carried out through 
the London agency, the licences con- 
ferred no right to sue.— Publio 
Trdstkk r. Davidhon, [1925] S. C. 
451.— SCOT. 

216 ii. Substitute this number for 
216 i. in original volume. 

215b i. Treaty of Peace dt conse- 
quent Orders — What property subject 
to charge uTider — ” Debts ” — What are.] 
— (1) Deposits of money with the 
National Trust Co. for Investment in 
seourlties, repayment of which was 
guaranteed on dates wliich fell during 
the war ; (2) not deposits in a savings 
bank & moneys invested with a loan 
CO. to be withdrawn on notice & from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be hold by the co. to the credit 
of the owner until further advice. — 
Secretary op State op Canada v. 
Nbitoke, Sectretary op State of 
Canada v. Wikhmayer (1921), 68 
D. L. R. 443 ; 62 8. C. K. 262 ; varying, 
20 Exch. C. R. 219.--CAN. 

216b 11. Due to 

Oerman.] — At the outbreak of war 
between England & Germany in 1914 
deft., as agent, held certain goods on 
behalf of an enemy subject, which 
goods, on the Instructions of his 
principal, the agent realised between 
the outbreak of war & Mar. 30, 1915, 
with the result that he held, as the 
proceeds of realisation, a sum of 
£964 6s. 9d. Prior to tne war doft.'s 
engagement hitd been at a salary of 



Oases 216b-~215i. English and Empire Digest Supplement. 


within Treaty of VeisailleB & Treaty of Peace 
Order, 1919. — Ci^earinq Office Controller 
v. Edwards & Co. (Bread Street), Ltd., 
[1923] W. N. 246. 

215o. Trust estate — Accumulations of 

interest.] — lU Chamberlain’s Settlement, 
Chamberlain v. Chamberlain, No. 49c, 
ante. 

216d. .] — Re Hallbnstbin, 

Halsted V. Blank, No. 237c, post. 

21 5e. Accumulations of annuities.! 

— By his will a testator, who died on Jan. 14* 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same . . . or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 tc. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
anntdtants’ interests in the custodian ; — 
Held : (1) as the Act of 1914 only sus^nded 
payments to the alien enemies & aid not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
, not forfeited ah initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from .*an. 10, l920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 10, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Re Levinstein, 
Levinstein v. Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Ch. 32 ; 126 L. T. 177 ; 65 
Sol. Jo. 707. 

dnnoiations : — Aa to (3) FoUd. Re Chamberlain’s Settlmt. 

Chamberlain v. Chamberlain, [1921] 8 Ch. 533 ; Re 

Bledermann, Best v. Wertheim, [1922] 1 Ch. 31. 

21 6f. .] — A testator, whose 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Blamburg State Loan & from the income 
thereof to pay a number of annuities, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants, & those interested under the 
will in the trust fund, were German nationals : 
— Held : the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ” property, 
rights dt interests ” in the United Kingdom. 
— Pavorke V. Stbinkqpfp, [1922] 1 Oh. 
174 ; sub nom. Re Steinkopfp, Pavorke v. 
Sthinkoppf, 91 L. J. Oh. 165 ; 126 L. T. 597. 


215g. .] — ^Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marring to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any ins^- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 

• rights or interests within Peace Treaty Order, 

1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Re Nbuburger’s Settlement, 
Foreshew V. Public Trustee, [1923] 1 Ch. 
508 ; 92 L. J. Ch. 442 ; 129 L. T. 735 ; 67 
Sol. Jo. 600. 

21 5h. Accumulations of annuities.] — 

By his win dated Mar. 31, 1911, a testator 
bequeathed an annuity of £260 to an Austrian 
national ” imtil he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) payment of debts owing by 
Austrian to British nationals : — Held : (1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 

1920, was not forfeited, but was payable to 
the fiidministrator of Austrian property. — Re 
Btedermann, Best v. Wertheim, [1922] 
1 Ch. 31 ; 91 L. J. Ch. 106 ; 38 T. L. R. 37 ; 66 
Sol. Jo. 107 ; onappeof, [1922]2Ch.77l.O.A. 

Trust estate.] — See Nos. 216e- 

216g, ante. 

2151 , Shares In English company.]— 

Pasbbndbr V. A.-G., Kramer v. A.-G., No. 
49d, ante. 


£5 per week. Pltf.. as a publlo trustee, 
under Tradins with the Enemr Act. 
1914-16 [Fed.), claimed the moneys in 
the hands of deft, : — Held : the claim 
of pltf. wae not defeated by reason of 
the Treaty of Peace, inamnuoh as at 
the date of the deolaration of war 


deft, was a German national, ft the 
debt sued for, therefore, did not arise 
out of a transaction or oontraot made 
by a national of one power with a 
national of an oppocong power. — 
PuBUc Trustsx V. BmawooD, [19S8] 
W. A. L. R. IIS.— ADS. 
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215i 1. Bearer aharea db 

debentures in Tranawial mining com- 

e my. I—Randpontein Estates Gold 
iNiNQ Co., Ltd. e. Custodian op 
Bnemt Pbopkbtt, [1923] App. D. 
576.— «. AF. 
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21 5J. Property In England.] — A person 

of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a “ German national within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Erabcer V. A.-G., [1923] A. C, 628; 92 
L. J. Ch. 333 ; 129 L. T. 390 ; 39 T. I.. B. 
462 ; 67 Sol. Jo. 662, H. L. ; affg. S. C. mb 
nom , Pasbendeb v. A.-G., Kramer v. A.-G., 
[1922] 2 Ch. 860, C. A. 

Annotation : — Be!d. He Bush, Warre v. Rush, [1923] 1 Ch.56. 

216k. — Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights & interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee V. Wolf, [1923] A. C. 544 ; 92 L. J. Ch. 
620 ; 129 L. T. 738 ; 39 T. L. R. 653 ; 67 
Sol. Jo. 637, H. L. ; revsg . S. C. sub nom . Re 
Rush, Warre v. Rush, [1923] 1 Ch. 66, C. A. 

Annoiatione : — Refd. He Neubursrer’s Settlmt., Foreshow v. 
Public Trustee. [1923] 1 Ch. 508 : Sutherland v. German 
Property Administrator (1933), H9 L. T. 47. 

2151. Belonging to foreign bank In 

liquidation.] — Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & enic^jsted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 


several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 240 of that Treaty pro- 
vided that “ subject to any contrary stipula- 
tion *’ in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of ** nationals of the former Austrian 
Empire ” which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of {inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the propertv 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation ” within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property :—HeId : there was no incon- 
sistency between .the two articles, which 
dealt with different subject matters, the 
Only effect of art. 249 upon the liquidation 
under art. 200 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed. — Luxakdo v. 
Public Trustee, [1924] 2 Ch. 147 ; 93 

L. J. Ch. 425 ; 131 L. T. 200 ; 40 T. L. 11. 
540 ; 68 Sol. Jo. 737, C. A. 

215m. No enforceable agreement 

relating to property — Application of foreign 
law.] — A man of German birth by an agree- 
ment of Apr. 4, 1899, at which date he was a 
natiiralised American, undertook to provide 


216j i. Property in Aus’ 

tralia — Subject to restraint on aniicipa' 
turn.] — The words ** all property, 
lights & interests ** appearing in cl. 4 
of the annex to art. 297 of the Treaty 
of Peace between the Allied Powers 
& Germany are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation. — COWPEB P. FRANKENBERO 
(1921), 21 S. R. N. 8. W. 388.— AU6. 

td. Rights of Oerman 

nationals in testator’s undisposed of 
property.] — The rights of German na- 
tionals In testator 'e property undisposed 
of by his will are subject to the 
charge created by Regulations of Jan. 
28, 1920, par. 20 (1). — Re Mitcbneb, 
[1922] St. R. Qd. 39.— AUS. 

8«. Administration of 

trusts in Germany.] — Re Mitohnkr, 
Union Tbubteb Co. op Australia, 
Ltd. V. A.-G. for Commonwealth of 
Australia, [1927] S. R. Q. 279.— AUS. 

•f. Contingent interest .] — 

By a settlement certain property was 
settled on T. for life, & contingently 
on their surviving him, on (inter alia), 
two German nationals. In Apr. 1925, 
after the death of T., one of these 
execnild a document efleoting either 
a renunciation of her interest in the 
settlement of an appointment of it 
to a British snbJeot : — Held : assuming 
the interest decut vdth was a contingent 
interest, it was property vdthln T^ty 
of Peace Hegnlations, reg. 20. The 
document was ineffective by reason of 
the Treaty of Peace Sc regs. SO Sc 21 
made thereunder. — Re Nickel, Hom- 
BUBO V. PUBUO TRUBTEB [1928] 


S. A. S. R. 148.— AUS. 

•g. Rights acquired under vesting 

orders made under Trading with Enemy 
Acts not affected.}— S kcrkhaby of 
Staie of Canada v, Gbeknpihkldp, 
Ltd., [19251 Exch C. R. 29.— CAN. 

ih. Property passing to Cus^ 

iodian — Shares vested in Alien Property 
Custodian for. United States .] — Certain 
*’ securities,*’ shares, note certificates 
Sc stocks, listed & dealt in on recognised 
stock exchanges, & the certificates for 
which were held In the United States, 
being owned by enemy nationals, were, 
upon demand of the Allen Property 
Custodian of the United States, sur- 
rendered to him or to others for him, 
in 1918, under the War legislation of 
that coimtry. Sc were subsequently 
transferred to him on the books of the 
said cos., or new certificates issued. 
In regard to one of the above cos. no 
vesting order was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the ** securities were ever 
transferred to him nor is it in evidence 
that such orders were served on the 
cos . ; — Reid : (1 ) the beneficial owner- 
ship In or title to the securities herein 
was In him who held the paper. Sc 
that it Is the law of the place where 
the paper was that determined who was 
the holdw. The contention that 
certificates of securities are but evidence 
of ownership, is not inconsistent with 
the idea that an aesignment Sc de- 
livery of the certificate carries the 
title and property in the securities: 
(2) under the Canadian Consolidated 
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Orders enemy property was not auto- 
matically confiscated, but tho owners’ 
enjoyment thereof was sufmended until 
the restoration of peace, &, subject to 
any legislation to the contrary or any- 
thing to the contrary contained in the 
Treaty of Peace, such enemy was then 
entitled to his property, or if liquidated, 
to its proceeds. It was only tho 
transfer of securities by or on behalf of 
an enemy that was prohibited by the 
publication of these Orders ; (3) under 
the Peace Order only two classes of 
enemy property passed to Canada : 
(a) property In Canada belonging to an 
enemy on Jan. 10, 1920, & not In the 
possoBslon or control of tho Custodian, 
& (h) enemy proper^ In the possession 
& control of tho Custodian on that 
date : (4) there was nothing to bo 

found In the Canadian War Measures 
prohibiting or avoiding tho transfers 
of the securities In issue as made by 
tho American Custodian ; on Jan. 10, 
1 920, the property, right or interest In 
the securities mentioned & the title to 
the same did not belong to an enemy. 
& was not at that date In the control 
or possession of the Canadian Cus- 
todian ; Sc the property, right or 
interest in such socuntles Sc the title 
to the same belonged to the Alien 
Property Custodian of the United 
States. — Secretarv of State of 
Canada v. Alien I^pebty Custodian 
for the United States & Toronto 
Power Co., Ln)., & Secretary of 
State of Canada as Custodian of 
Enemy Property v. Alien Property 
Custodian fob the United States 
Sc Montreal. City of, [1930] Ex. C. R, 
76: 3 I). L. H. 81: affd., [1931] 

S. C. R. 170 : 1 D. L. R. 890.— CAN. 
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two of his sons, naturalised British subjects, 
with the necessary capital to establish a 
business in London. The agreement, under 
which he handed to his sons for that purpose 
for 20 years certain American securities 
valued at over nine million marks, further 
provided {inter alia)^ that after the father’s 
death, but not in any event until after the 
expiration of 20 years from the date of the 
agreement, the two brothel's should divide the 
value of the securities — the fund representing 
the securities having been in law throughout 
in this country — equally between themselves 
tlieir brother & their four sisters & the 
descendants of such of them as might pre- 
viously have died. By his will the father 
later stipulated that if through political or 
other crises the two sons were not able to 
distribute the funds promptly in Apr. 1919 — 
20 years from the date of the agreement — 
they shoidd be entitled to wait imtil such 
time as tliey were in a position to do so. 
Acting under that testamentary provision the 
two sons prolonged the period under the 
agreement to Dec. 1927, but in Nov. 1927, 
the present applts., German nationals, who 
were two of their sisters & six children of a 
deceased sister, instituted proceedings claim- 
ing that they possessed beneficial shares in the 
securities which constituted them creditors 
of their two brothers. They further alleged 
that the Administrator of German Property 
in this country, who came in as a party claim- 
ing that applts.’ interests constituted “ pro- 
perty, rights, and interests ’ in this coTintry 
within Treaty of Peace Order, 1919, had no 
claim upon the property. The question 
whether applts. enjoyed rights under the 
agreement of Apr, 4, 1899, admittedly 

depended on the construction & effect of the 
a^eement on applying the law of the Saxon 
Civil Code : — Held : under tlie German law it 
was only on proving both an intention on the 
jmrt of the promisor to be bound to the third 
I^arties & the adoption of the contract by the 
third parties that they could become parties 
to the contract, in the present case neither 
by intention in the agreement itself nor by 
adoption did the applts. possess rights under 
the agreement, & whatever claims existed 
under it could only bo enforced against the 
two brothers who were parties to it by a duly 
constituted representative in this countrv of 
the estate of the father. According to Ger- 
man law ajiplts. had no interest except as 
members of the community of heirs, & 
inasmuch as there had been no partition of 
the estate no member of that community of 
heirs had any right to any specific asset or 
share, & the action was misconceived. — 
Hartmann v. Konig (1933), 60 T. L. R. 114, 
H. L. 

, Policy money — Payable In 

England.] — Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
t he London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the CO. & countersigned by the 
general manager for Europe were Issued in 


London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the NeW York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights &> interests within His 
Majesty’s Dominions ” belonging to German 
nation^s, & as such were shbject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) : — Held : (1) there was nothing in 
/Art. 299 of B. V* of the Peace Treaty, or in 
par. 1 1 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV. ; (2) inasmuch 
^ as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
' both in New York & in Ix>ndon carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it w'as permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, <fe, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge. — New York Life 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. B. 430 ; 08 Sol. Jo. 477, C. A. 
Annotations: — As to (2) Consd. 1. H. Comrs. v. Broome's 
Executors (19H5), 19 Tax Gas. 667. Reid. Swedish 
Central Ky. v. Thompson, [1924] 2 K. B. 2r)5 ; Republlca 
de Guatemala v. Nunez, [1927] 1 K. B. 669 ; He Russian 
Bank for Foreign Trade, [1933] Ch. 745. 

2160. Share of enemy partner In firm.] — 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Fried v, German Property Administrator, 
[1925] Ch. 767 ; 95 L. J. Ch. 4; 134 L. T. 
376 ; 69 Sol. Jo. 707. 

Annotation : — Refd. Allgemeine VerBlohenmgs-GesellBohaft 
Helvetia v. German Property Administrator, [1931] 1 
K. B. 672. 

216p, Chose in action.] — In Feb. 1912, 

three parcels of goods were shipped in a 
British steamship from Baltimore for Ham- 
burg. The ship sailed & was never heard of 
again. The goods were insured with M., who 
were German nationals carrying on business 
in New York. The assured claimed against 
M., & some time before Nov. 1918, were paid 
by M. for a total loss ; whereupon the bills of 
lading were handed over to M. by the assured. 
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Actions on the contract of carriage against the 
shipowners were commenced in England for 
the benefit of M. & other insurers by the 
owners of the goods & damages were re- 
covered, of which the sum of £4,638, being 
that portion which corresponded with M.’s 
share in the insurance, was claimed by deft, 
to be subject in his hands to the charge 
created by the Treaty of Peace Order, 1919. 
On Nov. 18, 1918, after the outbreak of war 
between the United States & Germany & after 
proceedings had been commenced in England, 
pltf., in pursuance of the American Trading 
with the Enemy Act, 1917, So executive 
Orders made thereunder, made a demand upon 
M., the effect of which was to vest in him 
as Alien Propertv Custodian all the property, 
rights, claims & assets of M. within the 
United States. In an action by pltf. claiming 
payment by deft, of the said sum of £4,538 so 
recovered by M. So in the hands of deft, as 
Administrator of German Property : — Held : 

(1) on the crucial date, Nov. 18, 1918, M. had 
by subrogation an equitable interest as 
against the owners of the goods in the right of 
action which ti.ose owners had for the loss of 
their goods to ihe extent that was necessary 
to recoup to ^I. the amount paid on the 
policies of insurance ; (2) that right of 

action came within the general rule that 
choses in action must be taken to be situate 
in the country where they arc properly 
enforceable ; (3) notwithstanding the fact 

that the bills of lading So other documents 
relating to the claim against the sliipowners . 
were at the material time in the hands of 
pltf. in the United States as Alien Property 
Custodian, the sity^ of the right c f a^tum was 
in England, So therefore the sum reec/vered 
for M. therein passed to deft. So not to pli4. — 
Sutherland v. German Property Ad- 
ministrator, [1934] 1 K. B. 423 ; 103 L. J. 

K. B. 244 ; 150 L. T. 247 ; 50 T. L. R. 107, 

C. A. 

21 6q. Joint decisions ol Clearing Offices— 

Effect.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique, So payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination So before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub -purchasers 
by giving an indemnity to the ships, So 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate So for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used, in 
Treaty of Peace, art. 296, So they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, So 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt. So the 
principal money was cleared in 1923. At a 

37 


later period the claim for interest was again 
ut forward. This claim defts. still disputed, 
ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British So German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty wiis payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified, 
The notice then continued as follows : “In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo- German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent, 
from (the date named) to the date of crediting 
&; advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.’’ No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & sliould, therefore, be enforced by the 
cts. of tliis country on the same principle as 
either a fondgn judgment or an award is 
enforced : — Held : under Treaty of I^oace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, So Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforc(‘- 
able by action, So therefore the action failed. 
— Clearing Office Contkoller v. Weir So 
Co. (1925), 95 L. .T. K. B. 88; 133 L. T. 701 ; 

41 T. L. R. 603 ; 69 8oI. .To. 809; 22 Lloyd, 
L. R. 280, C. A. ; nffd, (1920), 135 L. T. 705 ; 

42 T. L. R. 697, H. L. 

215r. Whether administrator agent of Crown.] 

— Weiner v. Ustav (1927), cited 100 L. J. 
K. B. 385, C. A. 

Annotation : — Apld. Huuprariaii I’roporty Admlnl8trator v. 

Flaogold (1931), 100 L. J. K. R. 383. 

215s, Action against administrator — Whether 

Attorney-General necessary party.] — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the substantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Groebel r. Hungarian Property Adminis- 
trator (1926), 70 Sol. Jo. 345. 

216t. Action by administrator — Statute of 

Limitations not applicable.] — In collecting 
debts due to subjects of ex-enemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, & therefore no Statute of liimitation 
runs against them. — Hungarian Property 
Administrator v. Pinegold (1931), 100 L. J. 
K. B. 383 ; 144 L. T. 670 ; 47 T. L. R. 288 ; 
76 Sol. Jo. 191. 

215u. .] — By Treaty of Peace 

(Austria) Order, 1920, clause (x), para, (ce), 
“ Where the property right or interest sub- 
ject to the charge consists of any sum of 
money due to an Austrian national ... it 
shall be payable to the Administrator, So 
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shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shah 
have all such rights & powers as if he were 
the creditor ; — Held : where at the date 
when a debt becomes payable to the Adminis- 
trator it is not statute-barred as against the 
original creditor, it cannot afterwards, as 
against the Adniinistrator, become statute- 
barred, inasmuch as the Administrator is the 
agent of the Grown, & as the above para, does 
not modify the general rule that tne Grown 
is not bound by the Statute of Limitations. — 
Austrian Property Administrator v. 
Russian Bank for Foreign Trade (1932), 
48 T. L. R. 37, G. A. 

Jnnotation .—Reid. Holland v, German Property Adminis- 
trator. fl937] 2 All E. R. 807. 

216v, Effect of London Agreement — Whether 

German Government trustee or agent for 
German nationals.] — The Administrator of 
German Property brought in 1931 an action ; 
for a declaration that moneys in the United 
Kingdom in the hands of the trustees of a 
will proved in 1871 were subject to the 
charge created by art. 1 (xvi.) of Treaty of 
Peace Order, 1919, & the Amendment 
Orders, 1920-1924. Defts. to the action 
were the trustees & the three children, all 
German nationals, of a daughter of the 
testator who had married a German national 
in 1877 & had remained a German national 
. until her death in 1927 : — Held : (1) as the 
result of the Treaty of Pea o with Germany, 
the Trea^ of Peace Act, 1919, Sd the Treaty 
of Peace Order, 1919, the property of German 
nationals which was in the United Kingdom 
at the date of the coming into force of the 
treaty was taken from them, & can be 
returned to them only by a conveyance or 
transfer ; (2) in the agreement dated Dec. 28, 
1929, between the British & German Govern- 
ments as to the liquidation of German pro- 
perties, & the agreement concluded with 
Germany at the Hague Conference, both 
ratified in May, 1930, there is nothing to 
show that the German Government was 
thereby expressly or by necessary implica- 
tion purporting to act as agent or trustee 
on behalf of its nationals so as to give its 
nationals a right of action. — German Pro- 
perty Administrator v. Knoop, [1933] Ch, 
439 ; 102 L. J. Ch. 156 ; 148 L. T. 468 ; 49 
T. L. R. 109 ; 76 Sol. Jo. 919. 

AnnotcUion -ReM. Holland v. Gorman Property Admlnis” 
trator, [1937] 2 All E. K. 807. 

21 5 w. Transfer of property of German 

nationals to administrator — Complete transfer 
• of ownership.] — German Property Adminis- 
trator V. Knoop, No. 215v, ante, 

21 5x. Liability of trustees for payment 

of income to German national.] — Subject to 
a life interest for B., trustees held part of a 
trust fund in trust for D. for life with re- 
mainder to her children. D., an English- 
woman married to an Englishman, at all 
material times lived with her family in Ger- 
many. B. died in 1917 & thereafter there 
was no communication between D. & her 
relatives in England, some of whom were 
the trustees, until 1927, when the trustees 
were informed that D. & her family had 
adopted Glerman nationality during the war. 
D.*8 income from the trust fund had been 
paid regular^ since the end of the war into 
a bank in England at which D. kept an 


account, & continued to be so paid until D. 
died in 1934. The fact of D.’s German 
nationality was then communicated to the 
Administrator of German Property, who 
claimed against the trustees the amount of 
the income received by D. from 1927, when 
the trustees first heard of D.’s change of 
nationality, to Aug. 31, 1929, when aU 
German-owned property which had been 
under the control of the administrator was 
released. Other claims had been made, 
but were abandoned during the hearing. The 
administrator claimed that the Treaty of 
Peace Order, 1919 (as amended), s. 1 (17) (ccc) 
& (e), effected a statutory assignment to the 
administrator of D.’s life interest, that after 
1927 it became the duty of the trustees to 
pay the income thereafter accruing to the 
administrator, & that in paying such income 
to D., the trustees committed a breach of 
trust & that they were accordingly account- 
able to the administrator as the rightful 
beneficiary for the income thus wrongly paid 
to D. The trustees, in addition to denying 
that there was a statutory assignment, 
pleaded that they acted honestly & reason- 

. ably within the Trustee Act, 1936 (c. 19), 
8. 61, & ought fairly to be excused : — Held : 
(1) the Treaty of Peace Order, 1919, as 
amended, did not effect a statutory assign- 
ment of D.’s life interest ; (2) if there were 
such a statutory assignment, the trustees 
ought, in the circumstances of the case & 
notwithstanding that they ought to have 
known the illegality of paying income to a 
German national, fairly to be excused for their 
breach of trust. — Holland v, German 
Property Administrator, [1937] 2 All E. R. 
807 ; 166 L. T. 373 ; 81 Sol. Jo. 434, C. A. 

219. Citatione : — For “ Re HBOELBERa ” read 
** Re Hagelbbrg.” 

219a. .] — The controller of the 

Ijondon agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 
drawn before or after the outbreak of wax 
by non-enemy customers ; (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or ot other 
ersons domiciled for payment at the London 
ranch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge. — Re Drbsdner Bank 
(London Agency) (1920), 64 Sol. Jo. 426. 

219b. Effect of Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty bf Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency), 
[1921] 2 Ch. 30; 90 L. J. Gh. 406 ; 126 L. T. 
20 ; 37 T. L. R. 569 ; 65 Sol. Jo. 492 ; aubae- 
quent proceedings, [1921] 2 Ch. 291. 

219c. — Who are creditors.] — On the 

outbreak of war three enemy banks in the 
City were dosed, but were afterwards re- 
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opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of^ the notice, or damages for wrongful dis- 
missal ; — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed. — Re Anglo-Austrian Bank, 
Re Drbsdnei^ Bank, Re Direction der 
Bisoonto Gbsellschapt, [1920] 1 Ch. 69 ; 89 
L. J. Ch. 86 ; 121 L. T. 640 ; 35 T. L. B. 736. 

Annotation :—ConsA, Re Vuloaan Coal Co.. Harrison u* 
Harbottle, [1922] 2 Ch. 60. 

220. Add, Annotations : — Consd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. Refd. Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 

221. Add. Annotations: — Hefd. Re Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bant in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to bo wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank; — Held: (1) the trans- 
action was part of the “ business ” of the 
London branch of the Dresdner Bank ; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin A debited the current account of the 
head office with the amount paid on the bills, 
defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
6 per cent, on each instalment from the date 
of payment ; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 


branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words “ London Agency,” being merely 
deapriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person. — Dresdner 
Bank v. Bus.so- Asiatic Bank, [1923] 1 Ch. 
209 ; 92 L. J. Ch. 204 ; 128 L. T. 683 ; 67 
Sol. Jo. 277. 

222. Add. Annotation : — Refd. Meyer v. Faber 
(No. 2), [19231 2 Ch. 421. 

223. Add. Annotations : — Refd. Re Vulcaan Coal 
Ck>., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

223a. Action in name of business — 

Addition of words “ London Agency.'*] — 
Dresdner Bank v. Russo-Asiatio Bank, 
No. 221a, ante. 

223b. After Treaty of Peace.] — 

The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, <fc the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under ” exceptional war measures ” prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — Mbyer & Co. v. Faber, 
[1921] 2 Ch. 226; 91 L. J. Ch. 233; 126 
L. T. 631. 

223c. General position of controller.] — 

Re Vulcaan Coal Co., Harrison v. Har- 
BOTTLK, No. 223f, post. 

223d. .] — At the outbreak of war 

in 1 914, a British subject, resident in England, 
A three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in lx)ndon. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Otfice pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabiliticB, had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 106) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of osets. 
Deft, contended that he had himself claims 


powers imder which the rhfht of that 
controller to apply to the Hlch Ct. 
was not to be measured by the 
standard laid down with regard to 
similar applications by a liquidator. — 
Brokbn Hill pRor'RiBTARr Co., Ltd. «. 
Warnock (1922), 30 C. L. R. 362.— AU8. 

«k. Enemy Trading Act, X of 1916 
—ttusinesB orders to be wound up 
—Powers of controUer.] — WoLF v. 
Dadyba (1919), I. L. R. 44 Bom. 631. — 
IND. 


PART III, SECT. 2, SUB-SECT. 2.— 
B. (a). 

223 f. Amending Act of 1916, a. 1— 
Business ordered to be uxmnd up — Sale 
of stock — Rights of consignors of stock 
supplied on saU or return.}— The 
basinees of an alien enemy bookseller 
was ordered to be wound up, upon 
appUoatlon by the controller under the 
abo'vje ^t.;— he was enUtled 
to sell the whole stock, but if there were 
identifiable consignments of unsold 


stock on sale or return from persons 
with whom be could communicate, 
he must return or store them at oon- 
alflmor*8 expense. — Be Thomson, Ex p. 
M^Lintock, [1918] 1 S. L. T. 137.— 
SCOT. 

•J. Trading with Enemy Acts, 1914- 
1916 — Business ordered to be wound 
up — Power of controller to apply.] 
— Held: a. 9h of the 1914-16 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 
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against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the powers Of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself & the 
other partners. — Meyer & Oo. v, Faber 
(No. 2), [1923] 2 Oh. 421 ; 93 L. J. Ch. 17 ; 
J29 L. T. 490 ; 39 T. L, R. 660 ; 8uh nom. 
Meyer & Co. v. Faber, Meyer & Oo. v. 
Elder, 67 Sol. Jo. 676, C. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.] — Re Anglo- Austrian 
Bank, Re Drbsdner Bank, Re Direction 
DER Disconto Gesellschapt, No. 219c, ante , 

228f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
, branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum , Cn Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H, had in his 
possession certain moneys of the business, 
which he claimed to ret/ain, as against the 


PART in. SECT. 2, SUB-SECT. 2.— 
B. (b). 

230 li. Proof of enemy's 

interest in property.] — A Britiah eab- 
Joot applied to the ot. to make a 
vesting order vesting in the ountodiau 
for Scotland a Bhip & £20,000, the 
freight oaiTicd by the ship wliile under 
requialtionof the Admlty. He averred 
that the enemy Arm, & the two partners 
thereof, were “ the owners or at leant 
part-ownera of the " ahip ; — Held : 
appot. had failed to aver a autllcient 
intereat of the enemy firm & ita 
partners in the ahlp to make a. 4 (1) 
of the above Act applicable.— Burrell 
V. Maashavkn S.S. Co., Ltd. (1919), 
66 So. L. H. 434.— SCOT. 

230 iii. Instalments of 

mirchase price of ship — Paid to builder 
by enemy — Ship reQui»Uioned by Ad- 
miralty. j — Soottlah ahipbulldora con- 
tracted to build a aiilp for Austrian 
sbipownora. On the declaration of 

war between Great Britain & Austria 
the veaaol was nearing completion, & 
the purohoaers had paid Instalments of 
the price amoimtlng to £79,732, On 
Feb. 17, 1915. the Admlty. rtiquialtloned 
the ship 08 she then stood at the price 
of £86,000, but It was not imtil July 30, 
1917, that the Admlty. paid the 

builders that sum, Sc they refused to 
pay any interest from the date of 
roqulaltlon. On Deo. 1, 1917, the 

Board of Trade pronounced an order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
instalments, In the custodian for 

Scotland under the above Act : — 

Held : the oustodlaii was entitled to 
decree for £79,732 with interest from 
the date of the Interlocutor of the 
First Division. — Penney v. Clyde, 


controller, to satisfy his claim for damages 
for breach by the co. of the agreement : — 
Held : the claim was against the co., & not 
against the business, Sc H. was not entitled 
to retain the moneys as against the con- 
troller. — Re VxTLCAAN Coal Co., Harrison 
V. Harbottle, [1922] 2 Ch. 60 ; 91 li. J. Ch. 
491 ; 127 L. T. 274 ; 66 Sol. Jo. 423. 

Annotation : — Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421 

223g. Sale of business by controller — 

Damages for breach of contract.] — At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by. Sc the majority of 
the directors were, alien enemies. A con- 
troller of the CO. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1916, 
M. Ck). agreed to sell. Sc P. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
Sc Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be woimd up Sc the controller 
sold the business : — Held : although at the 
outbreak of war M. Co. became an alien 

• enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might the 

war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Re British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 126 ; 39 T. L. R. 244 ; 67 Sol. Jo. 617. 

224. Add. Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

226. Add. Citation:— -[1911] H. B. R. 243. 


Trustee Is authorised to pay out of the 
property paid to him in respect of an 
enemy subject a mtge. debt & intereat 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. & deliver up 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated. — Re Schurr 
(1920), 27 a L. R. 442.— AUS. 

tn. Recovery of enemy debt — 

Effect of Treaty of Peace d£r subsequent 
Orders.] — Before the war, F., a German 
firm, sent to W. Co. in Ckinada goods 
on conslrament for sale on commission. 
During the war W. Co. sold the goods Sc, 
shortly afterwards, sold its assets to 
U. Co. which assumed W. Co.’s lia- 
bilities, including the liability to F. 
In June, 1920, 0. Co., having notice 
of competing claims by F. Sc its seques- 
trator in fiance, for the amount of 
said liability, applied for &; obtained 
from the master In chambers, in the 
Supreme Ct. of Ontario, an order for 
the payment of the amount into ot. 
In November, 1925, P., as attorney for 
F., Sc the Custodian of Alien Enemy 
Property each applied for pairment to 
himself of the money In ct. ; — Held : 
the Custodian was entitled to the 
money ; it represented an enemy 
** debt owing by a debtor in Canada Bc 
recoverable by the Custodian under the 
regnlations of Treaty of Peace (Ger- 
many) Order, 1920, Part I. — Custodian 
OP Alien Enevy Property v. Pas- 
savant, [1928] 3 D. L, R. 6 ; [1928] 
S. 0, li, 242.-^AN. 


[1920] S. C. (H. L.) 68.— SCOT. 

■1. War Measures Act, 1914 (c. 2) 
— WheU property can he vested — Trust 
funds — Agreement by beneficiaries as to 
disposiiion of fund.] — By the will of 
W., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
national, & was residing in Germany 
at the time of her father's death. 
W.’s widow was a citizen of the 
United States. Early in 1917, an 
agreement was made by the trustee & 
the wife & daughter, pursuant tx> 
clause 11 of the will, bv wlilch, in 
ofloot, it was agreed that the whole of 
the assets in Ontario should bo allo- 
cated to the widow. In May, 1919, an 
application was made to the ot., 
by the Secretary of State for Canada, 
for an order vesting In the custodian 
appointed under Consolidated Orders 
rospecting Trading with the Enemy, 
1916, one-half of the assets situated 
In Ontario of the estate of W,, on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Ck)njsolidated Order 28, which was 
passed pursuant to the above Act : — 
Held : ft was appropriate & expedient 
to make tlio order asked for. — Re 
Walker (1919), 46 O, L. R. 86 ; 16 
O. W. N. 328.— CAN. 

234 1. For 234 i ” read ** 236 i.»» 

sm. Trading with Enemy Acts, 
1914-1916 — Powers d: duties of cus- 
todian — Payment of mortgage debt — 
Form of order — Co^.] — Wbere, under 
s. 9 d (2) of the 1914-16 Acts the Public 
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285a. To wind up partnership — 

Parties.] — At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership ^th F., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, &> on the dissolution by the declara- 
tion of war he carried on the business Sc 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 81, 1913. P. died in 
1920, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, mould vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of fidl dealings between the German 
partners &> the English partner, including all 
dealings with the partnership assets since the 
dissolution, payjaent of what should be found 
due, & an mquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1926] Ch. 770 ; 

95 L. J. Ch. 519 ; 135 L. T. 589, 0. A. 

286. Add, Annotation : — Refd. He Ferdinand, Ex- 
Tsar of Bulgaria, [1921 J 1 Ch. 107. 

236a. Eftect of Treaty of Peace & 

consequent Orders.] — By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, ^ 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 19H (c. 12), s. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
8. III. of Part X. of the Treaty . — Re Nikh- 
HAUS, [1921] 1 Ch. 269 ; 91 L. J. Ch. 107 ; 
36 T. L. R. 425 ; 64 Sol. .To. 420. 

Annotation : — Befd. Re National Bank fUr Deutschland, Re 
Angrlo-Aiistrian Bank, [1921] 1 Ch. 284. 

286b. .] — At the outbreak of 

war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : oven 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in i 
very special circumstances, but would leave j 
such debts to be dealt with under the Order i 
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in Council to be made at the termination of 
the war under sect. 6 (1) of the Act. — Re 
National Bank pitr Deutschland, Re 
Anglo-Austrian Bank, [1921] 1 Ch. 284; 
90 L. J. Ch. 15 ; 123 L. T. 647. 

237. Add, Annotation : — Folld. Dresdnor Bank v. 
Russo- Asiatic Bank, [1923] 1 Ch. 209. 

237a. Release of funds In favour of 

British creditors — Mode of distribution.] — 

Funds were released by the custodian of 
enemy assets in this country from his chargcj 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions : — Held : the ct. 
would direct the funds to bo distributed 
according to Bkpoy. Act, 1914 (c. 69), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up. — Re. Wiskemann, Ex p. 
Trustee (1923), 92 L. J. Ch. 349 ; [1923] 
B. & 0. R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time afk;r the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
CO. in general meeting declaring interim 
final dividends resptjctively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payablG 
only out of assets in Gemiany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemicjs & to receive any 
dividends “ now due & to accrue due thereon ” 
vested in the custodian, i'fc the sliaros were 
transferred into his name in duo course : — 
Held : the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vc^sting 
order. — Ahamayo Francke Mines, Ltd. v. 
Public Trustee, [1922] 2 A. 0. 406 ; 91 
L. J, Ch. 643 ; 127 L. T. 001 ; 38 T. L. R. 
766 ; 66 Sol. Jo. 611, U. L. ; affg. 8. C. mb 
nom. Re Abamayo Francke Mines, Ltd., 
[1921] 1 Ch. 675, 0. A. 

237c. Part of trust income — Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1001, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to bis children ; Sc 
he directed his trustees to retain the share 
of each of his daughters upon tiTist during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same. 
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if payable to her absolutely or any part 
thereof, might have become payable or for> 
felted to or vested in any other person. In 
the event of a forfeitiire under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1020, the date of the 
ratidcation of the Treaty of Peace with 
Germany, to about £4,000 :—Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge . — Re Haxjlbnstbin, Halsted 
v. Blank, [1922] 1 Oh. 366 ; 91 L. J. Oh. 
420 ; 127 L. T. 68 ; 38 T. L. R. 313 ; 66 
Sol. Jo. 290. 

237d. — Liability of custodian for super tax.] — 

Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 

’ removed from the control & beneficial owner- 
ship of the enemy. Duri? g the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having meanwhile 
limited powers of dealing with the property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment : — Held : (1) 
M.’s b^eneflcial ownership of the property 
having ceased on the maKing of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M. ; 
ho did not receive or hold them as agent or 
receiver or trustee for M. within 6 & 6 Viet, 
c. 35, B. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 


was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum. to the Oomrs. as 
anidogous to payment of a debt under 
sect. 6 (2).-— Munster, [1920] 1 Oh. 268 ; 
89 L. J. Oh. 138 5 36 T. L. R. 173 ; 64 Sol, 
Jo. 309. 

Annotation — Aa to (1 ) Befd. Re Ferdinand, Ex-Tsar of 

. Bulgaria, [1921] 1 Ch. 107. 

289a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee Sc 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors Sc secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add. Citation ;—[1918-19] B. & 0. R. 171. 
Add. Annotation : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Oh. 421. 

241. Add. Annotations : — Consd. Central India 
Mining Oo. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 763 ; Re Deutsche Bank 
(London Agency), [1921] 2 Oh. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254 ; 
Banco de Bilbao v. Sancha, Banco de Bilbao 
r. Key, [1938] 2 K. B. 176. 

253. Add. Annotations : — Consd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. 0. 262. 

264, Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 69 ; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch, 107. 

256. Add. Annotations : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 59,; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 

267, Add. Annotation : — As to (2) Refd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

269. Add. Annotations : — Folld. Krauss v. Krauss 
Sc Orbach (1919), 35 T. L. R. 637. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. 0. 291. 

260. Add. Annotations : — Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Re Sutherland, Bechoff v. Bubna (1921), 66 
Sol. Jo. 613. 

261 . Add. Annotation : — Refd. J ohnstone v. Pedlar, 
[1921] 2 A. C. 262. 

261a. Suit for dissolution of marriage.] 

— ^An alien enemy, who has been registered 
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250 vil. Plaintiff compelled to 

Bue to establish oaveai .\ — An alien 
enemr, unless ho be within the realm 
by the lioenoe of the King, cannot buo 
In our ots. either by himself or by any 
person on his behalf until peace is 
restored. 

Where a moniolpality, having sold 
land for taxes, serves notice on the 
owner to take proooedingB on a caveai. 
thereby compelling him to proceed 
to establish it, the owner, if an alien 
enemy, should be treated, to some 
extent at least, as in the position of 
an alien enemy who is deft, to an 
action. Therefore the action should 
not be dlsmlBsed on the ground that 
pHf. is an alien enemy, for therefrom 
a discharge of an order continuing the 


caveat Sc a discharge of the caveat 
would follow. — Revkntlow-Criminil 
V. Strbamstown Rural Munioi- 
PAUTT, No. 611, [1917] 3 W, W. R. 
646 : 37 D. L. R. 394 ; affd.. [1920] 
1 W, W. R. 678 ; 62 D. L. R. 266; 
16 Alta. L. R. 204.— CAN. 

260 vili. .1 — An alien enemy 

cannot enforce otvil rights in a British 
ct. during the period of hostilities. — 
SiBisi V. Hermansbero Mission 
Society (1916), 37 N. L. R. 409.— 
S. AF. 

256 i. For ** Proclamation of August 
IS, 1914 ” read ** Proclamation of 
August 16, 1914.” 

256 It. — — .] — An alien 

resident in Ontario, although his 
country is at war with ours, so long as 
he oonduota himself peaceably. Sc la 

A9. 


within the above Proclamation, is 
entitled to bring Sc maintain an action 
in any ct. in Ontario. — Kribto r. 
Hollinqer Consolidated Gold 
Mines, Ltd. (1918), 41 O. L. R. 61 ; 
13 O. W. N. 206.— €AN. , 

266 T. Christian Ar- 

menian .^ — ^The cts. of the province of 
Quebec arc open to a C^hrlstiem Ar- 
menian specially exempted under 
Order in CJonncll of Nov. 20, 1014. — 
Sap r. Picard (1919), 20 Q. P. R. 
179.— CAN. 

fl. Action under Families Compensa' 
tion Act ) — An action brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alien enemy, 
cannot be maintained. — Cbemidas «. 
Bbitisb Columbia Electbio Ry. Oo.. 
[1919] 2 W. W. R. 649.— CAN. 
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as such &, is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage. — Krauss (otherwise Dbs Salles 
D'Epinoix) V. Krauss (otherwise Des 
Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 637 ; 03 Sol. Jo. 760. 

276. Add, Annotation : — Refd. Stoeck v. Public 
Trustee, [1921] 2 Ch. 67. 

280. Add, Annotation : — Consd. Rodriguez v, 

Speyer, [1919] A. 0. 69. 

Delete the cross-reference following this case. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace — Cause of action arising during war.] 
— In an action for infringement defts. alleged 
{inter alia) thdt, at all material times, pltf. 
had been residing or carrying ©n business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action : — Hdd : pltf. covdd not maintain 
the action bec*>.use (1) at the date of the 
alleged infringement, he had been a “ hostile 
person ” within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1910, & the patent had 
been vested in the custodian, A the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309. — Wtlderman v. Berk (P. W.) A- 
Co., [1925] Ch. no ; 94 L. J. Ch. 130 ; 132 
L. T. 634 ; 41 T. L. R. 60 ; 42 R. F. 0. 79. 

— .] — Seet alsOf original volume, Nos. ?:02» 
269, 270. 

280b. Debt incurred by neutral.] — 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : — Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action. — Josef Inwald Act. v. 
Pfeiffer (1927), 43 T. L. R. 399, 0. A. ; affd, 
(1928), 44 T. L. R. 362 ; 72 Sol. Jo. 206, H. L. 

Annotations : — Ezpld. German Property Administrator v. 

Knooj) (1932), 49 T. L. R. 109. Refd. Holland r. German 

Property Adm inlbtrator, (1937] 2 All K. R. 807. 


288. Add. Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. 0. 69. 

291, Add, Annotation : — Reid. Rodriguez v, 

Speyer, [1919] A. C. 59. 

293, Add. Annotation : — Consd. Rodriguez v. 
Speyer, [1919] A. 0. 69. 

295. For “ but not to a counterclaim,” read ” but 
not a counterclaim.” 

Citation ;~For 34 R. P. C. 332 ” read ” 34 
R. P. 0. 339.” 

297. Add. Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. 0. 69. 

299. For existing citations read : — 

[1916] 3 K. B. 154 ; 84 L. J. K. B. 1806 ; 

113 L. T. 690 ; 31 T. L. R. 404, C. A. 

Add. Annotation : — Refd. Richardson v. 
Richardson, [1927] P. 228. 

300. For ” No. 299, ante,*' read ‘‘ (1914), 31 
T. L. R. 83 ; 59 Sol. Jo. 147.” 

Add. Annotation : — Refd. Richardson v. 
Richardson, [1927] P. 228. 

303. Add. Annoiaiiom : — Consd. Tie Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschostvo A. M. 
Luther v. Sagor, [1921 ] 1 K. B. 450. 

304. Add. Annoiaiiona :■ — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertol Bieber 
V. Rio Tinto Co., etc., [1918] A. 0. 200 ; Re 
Badischo Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 

‘306. Add. Citations [1919] A. C. 59; 88 L. J. 

K. B. 147, H. L. 

310. Add. Annolaiion to {\) Apprvd. Rodri- 

guez V. Speyer, [1919] A. C. 59. 

313. Add. Annotation Refd. Rodriguez v, 
Speyer, [1919] A. C. 59. 

316. Add. AnnoiationH : — As to (1) Refd, Rodri- 
guez r. Speyer, [1919] A. 0. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 

318. Add. Annotation .'-—Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

320. Add. Annotation Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. 

322. Add. Annotation .-—As to (1) Refd. Rodriguez 
V. Speyer, [1919] A. C. 59. 

329. Add. Annotation Refd. Rodriguez v. 

Speyer, [1919] A. C. 69. 


274 iii. War Mtasures 

Act .] — Pkrlman V. PiCHE (1918), Q. R. 
54 S. C. 170 ; 41 D. L. F. 147 ; 24 
R. de J. 438.— CAN. 

27611. .] — A man of 

Austro-Hungarian nationality came to 
Canada after the outbreak of the war, 
& registered as an alien enen^. In 
violation of the law, he left (Canada 
without an exeat, & on his return was 
prosecuted Sc fined. In Deo. 1917, 
be was arrested under the immigration 
officer's warrant. His application for 
a writ of habeas corpus was refused 
on the following grounds : (1) he was 
an alien enemy, s could not, without 
the King's protection, sne in His 
Majesty's ct. ; (2) he was not within 
the proclamation conferring pro- 
tection upon alien enemies ; (3) had 
he been within the protection of the 
proolamoUon, he lost his right by 


violation of the terms upon which 

E fotection was granted; (4) the ct. 

ad no right to deal with the applica- 
tion without the consent of the Minister 
of Justice . — Re Gottesman (1918), 
29 Can. Grim. Om. 439 ; 41 O. L. Li. 
647 : 13 O. W. N. 344.— CAN. 

PART III. SECT. 2, SOT-SECT. 8.— C. 

292 ii. .] — An alien enemy, who 

is sued by a British subject in a 
British ct. Is entitled to be heard in 
defence. — Union Bans v. Lohmann, 
[1919J V. L. R. 418.— AUS. 

292 ill. .1 — An alien enemy who 

is sued has a right to defend the action 
Sc to appeal against any decision, final 
or Interlocutory, that may bo given 
against him. 

Where a municipality served notice 
on the owner of land, sold for taxes, 

43 


to take proceedings on a caveat, thereby 
compelling him to proceed to ostabllsh 
it ; — Held : the owner, being an alien 
enemy, should be treated as being in 
the position of an alien enemy defend- 
ing an action, & the action should not 
be dismissed. — Rkventlow-Ciuminil 
V. Streamstown Rural Municipality, 
(19201 1 W. W. R. 677 ; 62 D. L. R. 
266 ; 16 Alta. L. B. 204 ; amh. 11917] 
3 W. W. R. 646 ; 37 D. L. R. 394.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 3.~D. 

804 i. Proceedings by partner ship— 
Enemy partners.] — If one of the 
partners In a firm la an alien enemy, 
neither he nor his partner, who does 
not boar an oneroy character, can 
recover money owing to the firm. — 
Haji Ah Jon tj. Abdul Jalil Khan 
(1920), I. L. B. 1 Lah. 276.— IND. 
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Part IV. — Trading and Communicating with the Enemy. 


332. Add. AnnotcUion : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K.B. 254. 

336. Add. Citation : — auh nom. R. v. Db LA Motte 
( 1781), 21 State Tr. 687. 

347. Add. Annotation : — Consd. Oasdagli v. Oas- 
dagli, [1919] A. C. 146. 

861. After the words “ was void ** at the end of 
the paragraph in original volume add 
“ ; (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.*’ 

869. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 69. 

863. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 69. 

370. Add. Annotation : — Refd. Oasdagli v. Casdaglf, 
[1919] A. O. 146. 

371. Add. Annotations : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. 

374. Add. Citation : — 13 Asp. M. L. C. 484. 

876a. Deportation order.] — Nelson v. R., 

• [1928] W. N. 197, P. C. 

376. Add, Annotation: — As to (1) Refd. The 
, Ambatiolos, The Oephalonia, [1923] P. 68. 

879. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

883. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank,[1027]2K. B. 264. 

889a. What amounts to “ assignment — 

Abandonment by enemy Insured to neutral 
Insurer.] — In 1916 a Arm in Germany 
despatched to a firm in Lima, both con- 
signors & consignees being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insurance 
CO. The British authorities, acting under 
the Reprisals Order of Mar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
her cargo was examined, & the diamonds 
being found they were in due course placed 
in the custody of the Marshal of the Prize 
Ot., which, in Feb. 1918, ordered their 
detention & sale. After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured as for a total loss. 


In 1919 the diamonds were sold, & the pro- 
ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in title of the 
* Administrator or German property to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale : — Held : the action was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its acceptance constituted 
an “ assignment ” within Act B.,” s. 6 (1) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a “ chose in action *’ within the same 
sub-sect. ; & (3) the Administrator of 

German Property, as representing the Crown, 
was entitled to rely on the provisions of that 
sub-sect, as precluding the insurance co. 
from recoveriug. — Allgemeinb Vbrsiohb- 
rungs-Gesellschapt Helvetia v. German 
Property Administrator, [1931] 1 K. B. 
672 ; 100 L. J. K. B. 290 ; 144 L. T. 705, 
C. A. 

389b. What amounts to “ chose In action ** — 

Proceeds of sale of goods abandoned to neutral 
Insurer.] — Allgbmbtne Verjsicherungs- 
Gbseli^chaft Helvetia v. German Pro- 
perty Administrator, No. 389a, ante. 

392. Add. CUaiion : — 1 Br. & Col Pr. Gas. 605. 

392a. “ Proc. A,*^ par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy ; — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.* agent was for the purpose of “ Proc. 
A,” an “ enemy ” & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation. — Salti et Fils 
V. Procurator-General, [1919] A. C. 968 ; 
88 L. J. P. 209 ; 121 L. T. 459 ; 35 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

395. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


PART IV. SECT. 2. 

365 I. For “ Van Zyl v. Psenaar ” 
road “ Van Zjjl v. 1’ienaar.’' 

PART IV. SECT. 8. SUB-SECT. 1. 

390 i. “ Act li.” s, () — AsHignmeni of 
chose in action to llritish finn—rln 
payment of debt .] — An Aiistiian firm 
was ludebtod to a London tirni at tho 
c'ominencoment of th(? war. On 
.Soot , ‘if), 15)14, the Austrian firm wrote 
a lotler niirportiug: to be uu assipni- 
nieut to the Loudon flrnji of a debt due 
to them by B. The letter contained 
an enclosure siffued by the Austrian 
tii'ra addiTssfHl to B, amountini? to a 
notice of asslKnmeut of the debt. In 
the following December the London 


firm forwarded it to B. : — Held. : as 
the tmnBaction of .Sept. 25 amounted 
to a valid equitable aasigmment of a 
chose in action for valuable con- 
sideration, it was not illegral as contra- 
vening the above sect. — G rundy v. 
Broadbknt, 115)18] 1 I. R. 433.— IR. 

sn. Proclamation of December 12, 
1914 ^ — Taking delivery of goods from 

enemy ships in neutral ports.] -Pltfs. 

w'cre a British hank carrying on 
business in London & Bombay. 
Defts. were a firm of merc^hanta, 
British subjects, carrying on business 
in Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ex- 
change upon defts. in favour of pltfs. 
The bill purported to be drawn upon 
defts. against fifty Imles of goods per 

44 


a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
just before the outbreak of war, & in 
order to evade capture loft Bombay 
& took shelter in a neutral port. The 
bill w'aa presented for payment on the 
due date with tho shipping documents 
attached but was dishonoured by non- 
payment. Pltfs. filed a suit on 
Sept. 30, 1915, to recover the amount 
due on the bill : — Held : pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy shlpa-in neutral ports. — 
MonsHAW & Co. V. Mercantile Bank 
OF India (1916), I. L. R. 41 Bora. 666. 
— IND. 
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402. Add. AnnotcUions : — As to (1) Reid. Lebeaupin 
V. Orispin, [1920] 2 K. B. 714. As to (2) Reid. 
Be Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Reid. Be Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

402a. .] — Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey, At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : ( 1 ) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 


necessary ; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
— Ottoman Bank v. Jebara, [1928] A. 0. 
269 ; 97 L. J, K. B. 602 ; 139 L. T. 194 ; 
44 T. L. R. 625 ; 72 Sol. Jo. 516 ; 33 Com. 
Gas. 260, H. L. ; revsg. S. 0. sub nom. Jebara 
V. Ottoman Bank, [1927] 2 K. B. 264, C. A. 

Annotation: — As to (2) Reid. Simpson v. Maurice’s Exors 
(1929), 14 Tax Gas. 680. 

403. Add. Annotation : — Refd. Larrinaga r. Soc. 
Pranco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 465. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Parbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Go. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1906 the capital was increased to 
£26,000 by the issue of 2,000 now shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 191 0 between the German 
concern & B. Go., the district of the German 
concern w^as defined as the whole world 
outside the United Kingdom with the 
Ghannel Islands the Isle of Man, & the 
district of B. Go. as the United Kingdom, the 
Channel Islands the Isle of Man. The 
German concern bound itself not to import 


PART IV. SECT. 4. 

402 V. Repayment of 

instalments.] — In Apr., 1914, the A. 
CO. oontraotod to conetniot machinery 
for the B. co. by Deo. 31, 1914. Pro- 
gresfl payments were made by the B. 
CO., but none of the machinery was 
ever delivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914,8. 8, appointing C. 
controller of the B. co., & on June 13, 
1018, under Trading Mth the Enemy 
Aot, 1914-1916, B. 9 h, requiring the 
B. CO. to be wound up, & appointing 
O. controller. The contract was never 
completed : — Hdd : the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor 0. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payments. — Re Con- 
UNRNTAL (1919), 27 C. L. R. 194. — 
AUS. 

402 V. . 1 — A contract 

between a British firm Sc an Austrian 
firm, for the purchase by the latter of 
mods to be manufactured, provided 
for an extension of time for delivery 
if delay ehould occur owing to causes 
beyond the control of the skiers. The 
prioe was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out Sc it 
became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 
the goods were completed Sc sold in 
Great Britain at an enhanced price. 
Third parties having obtained a decree 
against the purchasers of the goods 
arrested money in the hands of the 


sellers of the goods: — Held: (1) the 
contract was dissolved by the outbreak 
of war ; (2) the sum paid to account 
of the price of the goods belonged to 
tho buyers Sc was validly arrestod In 
the hands of tho sellers. — Davtb & 
Primrose, Ltd. v. Clyde Snip- 
BuiLDiNO & Engineering Co., Ltd. 
(1918), 66 So. L. II. 24.— SCOT. 

402 vi. .] — In May, 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a sot of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had been built when war 
broke out Sc further performance of 
the contract became legally Impossible. 
After tho war on action brought for 
repetition of tho instalment paid : — 
Held : as the instalment bad been 
paid as part of tho price of the engines. 
& as tho engines had not been delivered 
owing to a cause for which neither of 
the parties was rftsponsible, defenders 
were bound to make restitution of 
the instalment, — Oantierb v. Clyde, 
[1923] S. C. (H. L.) 105 ; 60 Sc. L. R. 
035.— BOOT. 

402 vU. Enemy Contracts 

Annulment Act, 1915.] — A contract 
was mode in 1911 for the sale by the 
C. CO. to the B. CO. of the whole of the 
output of the O. CO. In Sept. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment were varied ; — Held : the agree- 
ment of Sept. 1914, was not rendered 
null Sc void by s. 3 (6) of the above 
Aot, nor by Trading with the Enemy 
Aot, 1914. — Broken Hill Pro- 
prietary Co., Ltd. v. Wabnook (1922), 
30 C. L. R. 302.— AUS. 
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402vili. .1— On Feb. 2, 

1914, deft, firm agreed to sell to pltfs. 
steel bara under a c.l.f. contract free 
Hooghly. The goods were shipped on 
July 2, 1914, per a German steamer, 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. . — Held : the contract under 
which tho goods would be delivered 
In the Hooghly became impossible by 
the outbreak of war within Indian 
(>)ntract Act, s. 66, & was void. — 
Madhoram IIintDEo Das v, Sktt 
(1917), I. L. R. 45 Calc. 28.— IND. 


406 1. Effect of suspensory 

clause.] — By a contract made after tho 
outbreak of war with Germany to 
supply German dyes, deft, was not to 
be liable in case of non -arrival of the 
steamers at certain ports on account 
of tho state of war. Tho ship & tiie 
dyes therein were seized & con- 
demned by a Prize Ct. : — Held : (1) the 
contract was unenforceable; (2) tho 
Royal Proclamation of Sept. 8, 1914, 
put an end to the contract. — Audul 
KAZACK V. KDANDI ROW (1918), 
I. L. R. 41 Mad. 226.— IND. 


sp. Debtor of alien enemy — Payment 
of interest in respect of transaction 
entered into before outbreak of -war — 
Right to repayment,] — Where a person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of bostilltles Sc sought a refund of the 
amount paid for the period between 
the outbreak of hostilltjes & the date 
of a licence to trade obtained by the 
enemy firm: — Held: he was not 
entitled to such refund, as there was no 
susiieiislon of interest in respect of 
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goods into B. Co.’s district except for the 
purposes of B. Go., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, &; B. Co. bound itself 
to buy from the German concern &; from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, & to its 
customers on note paper & other documents 
<& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new rSgime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should ari^ beyond the control 
of the parties, such fire, as accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 


livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. (^., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, A 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (5) that 
owing to the suspension clause no right to 
damages had yet arisen ; (o) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible &; by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. : — Held : (1 ) at the date 
of the outbreak of war 6. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a CO. which eo inaianii assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if “ war ” in the clause included war 
between England & Germany the clause was 
void as against public policy, & the claim 
must be rejected (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds : that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy became Illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract had been frustrated, A the 
contract was dissolved at the outbreak of 
war ; (4) the suspension clause was not 

intended by the parties to apply to war 
between England ^ Germany ; (6) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods. — Be 
Baoischb Co., Ltd., Re Bayer Co., Ltd., 
Re Gribsheim ELEBrmoN, Ltd., Re Kalus & 
Co., Ltd., Re Bbrun Aniline Co.. Ltd,, Re 
Mbister Ldcids & Brdnino, Tyro., [1921] 
2 Ch. 331 ; 91 L. J. Cb. 133 ; 120 L. T. 466. 


Huoh transactions durlmr that period. — 
Valli Mahomkd Abcj t). Berthold 
Rkif (1019), I. L. R. 44 Bom. 1.— IND. 

tq. Erection of moehinerv — Replace* 
meni of defective paris.h^lii Mar. 1913. 
resps. oontraoted to sapply A ereoi 
oerlain machinery for applt. In Mar. 
1914, the maohinery was erected, A in 


June, 1914, it broke down. By an 
afirreement made in Jan. 1915, reaps, 
agreed to replace the defective parts. 
Sc did so in Apr. 1915. Shortly after- 
wards the maoninery again broke down. 
In July, 1915, reeps. were declared to 
be a oo. ** managed or oontioUed, 
directly or indirectly, by or onder the 
indnenoe* of, or carried on whoUy or 
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mainly for the benefit or on behalf of 
persons of enemy nationality ** : — 
Held : the agreement of Jem. 1915, Sc, 
subject to the exception in Enemy 
Ck>ntrBOt8 Annulment Act, 1915, a. 3 (5), 
the agreement of Mar. 1913, were null 
& void. — Stpnrt MuinoiPja. Council 
e. AuarnuuAN Mstal Oo., Ltd. (I9S6), 
37 a L. R. 650.-^U8 
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406. Add. CiiaHon8:-^affd. aub nom. Pried 
Krupp Akt. r. Orconera Iron Orb Co., 
Ltd. (1919), 88 L. J. Ob. 304 ; 120 L. T. 
386 ; 35 T. L. R. 234. H. L. 

408. Add. Annotations: — As to (1) Folld. Fried 
Krupp Akt. V. Orconera Iron Ore Co (1919), 
88 L. J. Ch. 304. Refd. Central India Mining 
Co. V. Soc. Colonial Anversoise, [1920] 1 K. B. 
763 ; Re Badische Co., Bayer Co., etc., 
[1921] 2 Cb. 331 ; Larrinaga v. Soc. Franco- 
Americaine des Fbospbatee de Medulla 
(1922), 88 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Reid: Re 
Badiacbe Co., Bayer Co., etc., [1921] 2 Cb. 
831. As to (3) Reid. Guaranty Trust Co. of 
New York v, Hannay, [1918] 2 K. B. 023. 

409. Add. Annotation ': — Reid. Re Badische Co., 
Bayer Co., etc., [1921] 2 Cb. 331. 

409a. Effect ol Treaties ol Peace & 

consequent Orders.] — Rowe Brothers & 
Co., Ltd. v. Lindgbns (1920), 30 T. L. R. 247. 

411. Add, Annotation: — As to (1) Reid. Re 
Sutherland, Becboff v. Bubna (1921), 65 
Sol. Jo. 613. 

412. Add, Annotation : — Reid. Re Badische Co., 
Bayer Co., etc,, a921] 2 Ch. 331. 

412a. Insurance policy — Eileot ol Treaties ol Peace 
& consequent Orders.] — Excess Insurance 
Co., Ltd. v. Mathews (1925), 31 Com. Gas. 43. 

413. Add. Annotation : — As to (2) Reid. Matthey 
V, Curling, [1922] 2 A. C. 180. 

416. Add. Annotations : — Consd. Simpson v, 
Maurice’s Exors. (1929), 14 Tax Gas. .680. 
Reid. Naylor, Benzon v. Krainische Industrie 
GeseUschaft, [1918]1 K.B. 331; Pried Krupp 
Akt. V. Orconera Iron Ore Co, (lb 19), 88 
L. J. Ch. 304; Re Ferdinand," Ex -Tsar of 
Bulgaria, [1921] 1 Oh. 107 ; Re Rush, Warre 
V. Rush, [1923] 1 Cb. 50. 

418. Add. Annotation: — Reid. Rodriguez v 

Speyer, [1919] A. C. 59. 


419a. Property otherwise subject to con- 

fiscation.] — The Dbbrgarden (1747), cited 
in 1 Cb. Rob. at p. 202 ; The St. Philip 
. (1747), cited in 8 Term Rep. at p. 550 ; The 
Elizabeth (1749), cited in 1 Ch. Rob. at 
p. 202 ; The Lady Jane (1749), cited in 
1 Ch. Rob. at p. 202 ; The Ringende 
Jacob (1760), cited in 1 Ch. Rob. at p. 202 ; 
The Jupprouw Louisa Margaretha (1781), 
cited in 1 Ch. Rob. at p. 203 ; The Compte 
DE WOHRONZOPP (1781), cited in 1 Oh. Rob. 
at p. 205 ; The Expedite van Rotbrdam 
(1782), cited in 1 Ch. Rob. at p. 206 ; The 
Bella Guidita (1785), cited in 1 Ch. Rob. 
at p. 207 ; The Eenigheid (1795), cited in 
1 Oh. Rob. at p. 210 ; The Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212 ; The Fueedbn 
(1795), cited in 1 Ch. Rob. at p. 213 ; The 
William (1796), cited in 1 Oh. Rob. at p. 
214. 

.] — See, also, Nos. 309-371, ante. 

424. Add. Annotation : — Reid. Johnstone r. 

Pedlar, [1921] 2 A. 0. 262. 

425. Add. Annotation : — Reid. Johnstone v. 

Pedlar, [1921] 2 A. 0. 262. 

429. Add. Armotation : — As to (1) & (2) Reid. 
Casdagli v. Oasdagli, [1919] A. C. 145. 

440a. .]— La Flora (1805), 6 Ch. Rob. 1 ; 

1 Eng. Pr. Oas. 515 ; 165 B. R. 828. 

445. Add. Annotation: — /1.9 to (1) Reid. The 
Rannveig, [1022] 1 A. 0. 97. 

460. Add. Annotation : — Reid. Casdagli v. Oas 
dagli, [1919] A. 0. 145. 

493a. .] — Where a licence is granted for 

a voyage to a bo, stile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Gronino v. Crockett (1811), 3 
Camp. 83 ; 170 B. R. 1313, N. P. 


Part V. — Acquisition of British Nationality. 


515. Before this case add “ See note to Part I., 
ante.” 

520, Add. Citation 20 Cox, C. C. 211, D. C. 

Add. Annotation : — Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 

520a. .] — A natural-bom German sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 


became entitled to all political & other rights, 
powers, privileges to which a natural -born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 

S uired by Aliens Restriction (Consolidated) 
Tder, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 


PART IV. SECT. 5, SUB-SECT. 1. 

4201. Neceaaity for licence — How 
given. — Approval of conircuA hy officer 
entrusted to grant licence.] — Held : the 
fact that a contract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exercise of the 
prerogative to grant Uoenoes to trade 
with the enemy was an answer to 
prosecutions for trading with the 
enemy. — Donohoe v. Sohboeder 
(191«). 22 0. L. R. 362.— AUS. 

PART V. SECT. 8. 

618 li. ChUd of mother 

naturalised by subsequent marriage .] — 
Sect. 10 (5) of the above Act does not 


apply to an Infant whose mother bv 
her subsequent marriage to a natural- 
ised Britisb subject has herself become 
a British subject but has not, while 
a widow, obtained a oertlflcate of 
naturalisation in the United Kingdom. 

-Jeroer V. Pkarcb (1920), 27 

C. L. R. 526.— AUS, 

st. Commonwealth NaturaUsaiion 
Acts, 1903-1917. 8 10— Effect— Step- 
child of man naturalised under Naiur- 
aliaation Act, 1870 (c. 14).J— The above 
sect, decs not apply to a child whose 
mother has mamea a man who was 
naturalised under Naturalisation Act, 
1870 (c. U). — Jeboer V. Pbabce 
(1920), 27 0. L. R. 526.— AUS. 
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sa. Naturalisation Act, R. S. C., 
1906 (c. ny— Status of naturalised 
persons .] — An alien naturalised in 
Canada under the above Act acquires 
tho status of a British subject . — Re 
SoLVANG, [1918] 3 W. W. R. 876 ; 
43 D. L. R. 549.— CAN. 

V i. Naturalisation Acis—Fihiess of 
applicant — Prerrious cmviciion . ] — T ho 
fact that appet. had several years 
before undergone a sentenoo of 
Irop^onment In default of paying a 
fine for supplying intoxicating liquor 
to an Indian is rot a bar to hts claim 
for naturalisation under the above 
Acts.— Re BREfiNlK (1920), 68 D. L. K. 
233 ; 31 Can. Grim. Cas. 187.— CAN. 
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subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taMng 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 


Part VI. — Loss of 

632. Add* Annotation : — Aa to (2) Consd. Re Boss, 
Boss V. Waterfield (1929), 46 T. L. R. 61. 

533. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Oh. 523 ; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850. 

536. Add. Citation : — 26 Cox, 0. C. 177, D. O, 

537. Add. Citations : — 16 L. G. R. 764 ; 26 0ox> 
C. O. 244, D. 0. 


as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him m the United Kingdom a certificate 
of naturalisation. — Markwaxd v. A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Oh. 225 ; 122 
L. T. 603 ; 36 T. L. R. 197 ; 64 Sol. Jo. 239, 
0. A. 


British Nationality. 

538. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Ch. 23^. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 633 ; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 860 ; Kramer v. A.-G., [1923] A. C. 
528. 

638a. British woman marrying alien — In time 

of war.] — F asbender v. A.-G., Kramer v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of Aliens. 

540. Add. Annotation : — Refd. Johnstone v Pedlar, | 641. Add. Annotation : — Refd. Johnstone t;. Pedlar, 
[1921] 2 A. C. 262. | [1921] 2 A. C. 262. 


PART VI. 

■b. Revocation — Whether reasons need 
he siated .\ — A revocation of a cer- 
tifloato of natnrallHatlon need not state 
tiio reasons of the Governor-General. — 
Mkykr V. POYNTON (1920), 27 C. L. R. 
436.— AUS. 

Effect of Treaty of Peace 

with Oermany.] — Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cor- 
tillcate of naturalisation of a natural- 
born Gorman subject. — Meyer v. 
POYNTON (1920), 27 O. L. R. 436.— 
AUS. 

■d. Declaration of intention to be- 
come citizen of forei{fn State .] — By 
going to the United States & there 
making a declaration of intention to 
become a citizen of that country, a 
person of Gorman birth naturalised 
in Canada does not cease to be a 
British citizen. — Newtman (or Neu- 
man) V. Bradshaw, [19171 1 W. W, R. 
1223; 23 B. 0. R. 492.— CAN. 

534 i. British Nationality Status 
of Aliens Act, 1914 (c. 17>— i?cc/ara- 
tion of alienage — Effect on liabUUy 
under Military Senrice Acts.] — A 
natural-born British subjoot who is 
also on American subject, Sc has been 
duly called up under Military Service 
Act, 1916, ss. 3, 11, is not relieved 
from his obligation to serve by a 
declaration of alienage under British 
Nationality & Status of Aliens Act, 
1914 (o. 17 ). — Re Horne, [1919] 

N. Z. L. R. 190.— N.Z. 


PART VIII. 

540 lx. of domiciled China- 

man .] — The doiuioil gained by a China- 
man in Canada was held not avail- 
able for tho benefit of his son, twelve 
years of age, who had lived his life- 
time in China, so as to give the son 
C>anadian domioU.^/Jc Wong Suky 
Mono, [1921] 3 W. W. R. 122.— CAN. 

640 X. Son of naturalised Rus- 

sian .] — A Russian, an insane person, 
was held for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was applied for on the 


ground that his father had been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of the father 
applied to the son : — Held : the son 
liad no doinioll in Canada & was 
expressly prohibited from landing 
under the Immigration Act . — Re 
Lipstein, [192^1 2 D. L. R. 1065 ; 56 
N. S. R. (G. & K.) 292.— CAN. 

e (p. 193) i. .] — A deporta- 

tion order made by an immigration 
officer, when there is no Board of 
Inquiry In tho vicinity of the port of 
entry, must show on the face of It 
that there was no such Board there. — 
R. V. Bannstead, Ex p. Hianbon, 
Ex p. Moller (1920), 55 D. L. R. 
287.— CAN. 

ftf. Immigration Act, 1901-1920 — 
Prohibited immigrant — Onus of proof — 
Evidence of prosecution incomplete .] — 
Where, on a prosecution under sect. 6 
(2) of the above Act, the prosecution 
proves some only of the relevant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft, is an immigrant & has 
entered tho Commonwealth within 
three years before failing to pass the 
dictation test la, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidenoo of deft. — Gabriel v. 
Ah Mook (1924), 34 C. L. R. 691 ; 31 
Argus L. R 84.— AUS. 

sj. Person bom in Aus- 

tralia returning from abroad .} — Where 
a iierson bom in Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he is an immigrant 
within the a1:K)ve Act depends on 
whether he is as a fact oomlng back 
to Australia as to his home. — D onohob 
V. Wong Sau (1926), 36 0. L. R. 404.— 
AUS. 

tk. Applioaiion to immiaraiion 

after date of enactment,} — Applt., an 
alleged prohibited imnoigrant, entered 
the Commonwealth not later than the 
year 1906 Sc. the dictation test, which 
he failed to pass, was applied to him in 
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the year 1930. No substantive evi- 
dence was adduced that applt. had 
evaded an officer, the only eWdenoe of 
this fact being the averment thereof 
contained in the information : — Held : 
8. 5 (1) (a) of ImmlCTation Act, 1901- 
1925, only operates Sc applies to Immi- 
grants who enter Australia after the 
date of its enactment. — Ah You v. 
Gleebon (1929), 43 C. L. R. 689 ; 4 
A. L. J. 160 ; (1930), Argus L. R. 273. 
—AUS. 

sm. European language — What 

is.] — The expression “ an European 
language *’ in Immigration Restric- 
tion Act, 1901, 8. 3 (a), means a 
standard form of speech recognised 
as the received Sc ordinary means of 
communication among the Inhabitants 
of an European community for all 
purposes of the sooial body. Scottish 
Gaelic Is not such a language. — R. v. 
Wilson, Exp. Kisoh (1935), 52 C. L. R. 
234 ; 8 A. L. J. 348 ; 41 Argus L. R. 
130.— AUS. 

sn. Refusal to hear 

dictaiion .] — A passage of not less than 
fifty words in the Italian language was 
dictated to an immigrant by a person 
duly authorised imder sect. 3 (o) of the 
Immigration Act, 1901-1935. The 
immigrant, who deliberately prevented 
herself from hearing the dictation, 
refused to, & did not In fact, write any 
words in the Italian or any language : — 
Held : the immigrant had failcid, 
within the meaning of sect. 3 (a), to 
pass the dictation test. — R. v, Davey, 
Ex p. Freer (1937), 56 C. L. R. 381 ; 
43 Argus L. R. 71.— AUS. ' 

e (p. 194) 1. ** Landing ** — 

What is .] — Landing ** is the original 
act of landing Sc not the return of a 
oertlficated Chinese resident of Canada 
from a short visit to on adjacent city 
In the United States. — R. v. Fong 
Boon, [1919] 1 W. W. R. 486 : 45 
D. L. R. 78 ; .31 Can. Crim. Cas. 78. — 
CAN. 

tl. Whether repugnant to 

Immigration Act, 1910 (c. 27).}— The 

g jwers Sc mode of proc^ure of the 
oard of Inquiry ss to deportation 
under the latter Aot are repugnant to 



Vol. n.— Aliens. Case 541a. 


541a. Alien found in the United Kingdom ** after 1933, with a French passport, which was eii- 

leave refused — Alien landed in custody of dorsed with conditions pi*ohihitinf? her em- 

Irish Free State police.] — A French subject ployment in the United Kingdom. On 

landed in the United Kingdom on Mar. 14, Mar. 22 those conditions were varied by a 


the former Act, & do not apply. — 
Be Immigration Act, U. v. Jen Jang 
H ow, [1919] 3 W. W. R. 271; 47 
D. L. R. 638.-~OAN. 

fin. .] — Sect. 18 of the 

former Act Is not repugnant to a. 3 
of the latter Act. — Re Jung Yin, [1921] 
8 W. W. R. 194.— CAN. 

in. Chinese Immtffraiion Act, 1923 
(c. 38) — Deportation order — Appeal 
from — Person not Canadian citizen or 
having no Canadian domicil.] — Held : 
the ct. had no Jurisdiction to Interfere. 
—Re Yee Foo, [1925] 2 D. L. R. 1 113 ; 
44 Can. Crim. Cas. 17 ; 56 O. L. H. 
669.— CAN. 

gp. S.P. Re Young Sue IIing (1926), 
37 B. C. R. 227 ; [1926] 2 W. W. R. 

374.— CAN. 

sq. .] — ‘Certiorari in 

general lies with respect to an order for 
deportation made under soot. 26 of the 
above Act ; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdiction or 
in violation of the essent ials of Justice. 
— Re Low Hong Hing, [1926] 3 

D. L. R. 692 ; [1926] 2 . W. R. 597 ; 

46 Can. Crim. Caa. 65 ; 37 B. C. R. 
295.— €AN. 

sr. Alien allowed to land pending 

inquiry — Oniission to obtain deposit as 
security.] — Held : not equivalent to 
an assent to the alien being landed. — 
R. V. Lee (Jiiow Ying, [1927] 1 
W. W. R. 527 ; 47 Can. Crim. Cas. 
203 ; 38 B. C. R. 241.— OAN. 

ft. Certificate obtained by fraud — 

Conclusive ,] — When the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him the 
certificate i)rovidod for in sect. 17 of 
above Act, the Controller has (ex- 
hausted his jurisdiction & even though 
It Is afterwards discovered tliat a 
fraud has beten committed on him, 
the C/hinaman’s right to be in (Janada 
(ean he contested only hi^force a judge 
as provided in sect. 1 7 of afjovc Act. — 
R. V. Chin Sack, [1928] 1 1). L. R. 779 ; 
[1928] 1 W. W. R. 618; 49 Can. Crim. 
Cas. 43 ; 39 B. C. R. 223.— CAN, 

gv, Habeas corpus — Right of 

person claiming Canadian birth .] — 
Chinese Immigration Act, 1923 (c. 38), 
8. 38, enacts inferentially that any- 
one claiming Canadian birth has a 
right to apply for relief l)y way of 
Tiabeas corpus from the Comptroller’s 
decision . — Re Chinese Immigration 
Acrr & Lee Chow Ying (1928), 49 Can. 
Crim. Cas. 168 ; 39 B. C. R. .322.— CAN. 

iw. Chinese Immigration Act, 1927 
(c. 95) — Decision as to veUidiiy of 
certificate — No appeal.] — Ex p. Chin 
Shack (B. O.) (1928), 50 Can. Crim. 
Cos. 137.— €AN. 

sx. Previous deportation — Bar 

to admission^ — Re Lim Cooie Foo, 
[19311 1 W. W. R. 233 ; revsg., [1930] 1 
W. W. R. 894 ; 53 Can. 0. C. 357 ; 42 
B. O. R. 496 ; sub norn. R. v. Llm 
O ooiB Foo (1930), 54 Can. C. C. 383 ; 
43 B. O. R. 54.-^AN. 

gy. Habeas corpus — Order for 

examination — Appeal from.] — R. v. Lee 
Moon Koo, [1931 fl W. W. R. 571 ; 
56 Can. O. O. 188 ; 43 B. C. R. 458.— 
CAN. 

gm. Certificate — Effect of decision 

as to validity.] — When the validity of a 
certificate under Chinese Immigration 
Act, 1927. 8. 17, has been decided by 
the (fii., it 18 binding upon the controller, 
& his act on registering an alien out 
Is ministerial & not judicial.— 
Chinese Immigration Act, & Chin 
Sack (1931), 45 B. O. R. 3.— CAN. 

go. Validity of deportation 

order.] — ^An order for deportation will 


be upheld, although the procedure lalJL 
dowTi by Cldnese Immigration Act, 
1927, s, 10 (2), is not strictly followed, 
if an opporiunliy to retain counsel is 
given, & no injustice Is done. — ^R. v. 
,JUNG SUEY Mee (1932), 46 B. G. R. 
533.— CAN. 

q (p. 195) i. — — - Detention for return 
to country not specified in order — After 
admittance refused by couTitry specified 
in order.] — -An order had been made 
under the above Ac-t for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration otilciala to allow 
him to <mter he was held for dei»orta- 
tion to Imlia : — Held : lie was illegally 
detained & was entitled to his dis- 
(iharge . — Re Santa Singh, [1924] 3 
D. L. R. 1088 ; 3 W. W. R. 164 ; 34 
B. O. R. 190. CAN. 

q (j). 195) ii. — — Attempting to land 
forbidden person.] — K. v. I^ai.-ANGIG 
(1912), 22 O. W. R. 510 ; 3 O. W. N. 
1440 ; 4 B. L. R. 611.— CAN. 

so. — ^ — Whether repugnant to 
Chinese Immigration Act, R. S. C., 
1906 (r. 95 ).] — Re lMMlGK.\TiON Act, 
R. V. Jen Jang How, [1919] 3 W. W. R. 
271.- CAN. 

sa. — Proceedings under--' Not 
criminal iiroceedings.] — R. v. Ai.ama- 
ZOFF, [1919] 3 W. W. R. 281; 47 

D. L. R. 533.— CAN. 

gb. ] — IMMI- 

GR.vnoN Atrr & Wong Stiee (1922), 
66 J). L. R. 485 ; 37 ( 'an. Crim. Cas. 
371 ; [1922] 2 W. W.. R. 156.— CAN. 

go. - - . .j — ]{(> Pong 

Fook Wing, Re Immigration Acrr, 
[1923J I l> L. R. 1031; 3 W. W. K. 
819.— CAN 

t (p. 195) J. Person not 

Canadian citizeh v: having Canadian 
domicil .] — Tlie <1,. cannot iuterf«T(5 
wltii what is done by the linmigra- 
tion olll(^(‘rs looking io the deportation 
of aliens wlio liav(i not acquired 
Canadian domicil, -/fc (Iotpehman 
( 1918). 29 Can. (’rim. Ci\s. 439; 41 

O L. R. 517 ; 13 O. W. N. 344.— CAN. 

t (p. 195) ii. — .] - 

Motion for rel(^aM(5 from (nistody of oia^ 
held for deportatiem under an order of 
a Board of Inquiry, was disniiHsed for 
want of jurisdiction in the ct. under 
sect. 23 of the above Act, Appet. has 
not shown that he was a (janadian 
citizen (»r had Oiiiadian domicil.— 
R. V. SnroppELKEi, [1919] 3 W. W. R. 
322.— CAN. 

t (p. 195) iii. — .1 — 

Tlio ei. has no power to interfere witli 
an order of deporLithm made l)y tlie 
Board of Inquiry unless the ix-srson 
ordeuMl to l)e deported i>e a Canadian 
citizen or have Canadian domicil. ^ — 
Re Immigration A(.t He Wong Siiee 
( 1922), 66 B. B. R. 485 ; 37 Can. Oira. 
Ois. 37 J ; 11922J 2 W. W. R. 156; 

re/vsg. 59 B. Iv. R. 626 ; 36 Can. Crim. 
Cas. 405 ; 30 B. O. R- 70.— CAN. 

t (p. 195) iv. .] — 

Habeas corpus will lio in respect of a 
deportation order made by an immlgia- 
tlon oUieer whoso jurisdioXion so to act 
ill the stead of a Board of InquiiT is not 
shown on the face of the order, althougii 
an appeal by appet. to the Minister of 
the Interior under sect. 19 of the above 
Act has been unsuccessful.— R. v. 
Bannsteau, E.r p. Hianhon, Ex p. 
Molleu (1920), 55 D. L. R. 287. -CAN. 

t <p. 195) V. .]— If it 

be proved that the Booid of Inquiry 
has not acted Judicially, i>ut merely 
on Instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ot. would be bound to grant 
an application for a writ of habeas 
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corpus. — Re Jung Yin, [1921] 3 

W. W. R. 194.— CAN. 

t (p. 195) vi. — .1— An 

ajipcal lies in habeas corpus proceedings 
whore a person is detained under the 
above Act. — Re Immigration Aitt tk. 
Wong Siiee (1922), 06 B. L. R. 495 ; 
37 Can. Crim. Cas. 371 ; [1922J 2 

W. W. R. 156.— CAN. 

t (p. 195) vii. — All 

appeal lies to the Ct. of Aiqieal from an 
order made in habeas corpus proceedings 
releasing a person detained under tlu> 
above A(^t. — Re 1‘ong Fook Wing, Re 
Iaimiouation A('T, [1923] 4 B. L. R. 
1034 ; 3 W. W. R. 819. --CAN. 

V ([p. 195) i. Chinese 

immigrant.]— Under siuit. 23 of tlu' 
above Act the e.t. is prevented from 
interfering with the deeision of a Boar*! 
of TiKiulry coneerniiig the admission of 
a CUiinaman to (.’ariada.— /*V: Won*; Sit 
Kit, [1921 j 3 W. W. R. 116. CAN. 

V (p. 195) ii. — - • . ! 

The decisi**!! of a Boar*l of Impiiry as 
to the admission of a Clilnaniun is n**t 
subject t*) review by the ct.—Rc 
Wong Suf.y Mong, [1921] 3 W. W. R. 
122.— CAN. 

sd. Immigration Amendment A el, 
1919 {c. 'RS) -Not retrospective.]' — Re 

Immigration Apt & Santa Singh, 
[1920] 2 W. W. R. 999.— CAN. 

so. ApTiointment of immigra- 

tion officer — Sufficiency. |- -The signa- 
ture of the Acting Deputy Minlst('r 
of ImmigraLiou & (tolonisation is 
Huliloient. — Re I^appah, 1111211 I 
W. W. R. 949. - CAN. 

gf. DejwrtatUfn order — Form 

of order.] — -Where an order (*nly stat(Mi 
“ I\ (J. 23 ” as t i»o reason for desporta- 

tlon : Held : such o,n order was 

defective. — R. v. Lantaj.um, Ex p. 
OFFMAN (1921), 62 B. L. R. 223; 35 
(^aij. (trim. Cas. 29.') ; 4 8 N. B. R. 448. 
--CAN. 

gg, Xfnendment of 

order.] - An onh^r of d<'i)ortatlon, 
insuflicJenl hi form os not showing 
juriKdletifai, may he ameii*l*‘*l by the 
hnmigrati*)!! ollleer.- tfe Pappas, [1921] 
1 W. W. R. 949. CAN. 

eh. Immigration Law (/*'. R. C., 
1927, c. 9:1) — Rigid to annul c.r/julsion 
order.] Tli'.' trilmnalH liave ii*>t p*)wer 
or Jurisdletion to annual an *^v pulsion 
order made against an immigrant on 
the RirengUi of tlie immigration law 
ev(;n it tli*‘y think the olIi*‘ialH eiiurgial 
with administering the said law iiavo 
not; apjiliod their 'irfiOTH eorrectly.- - 
Ykrshemhky c. Moqtun (1928), Q, R. 
45 K. B. 166.— CAN. 

sa. Right of iUUeraie relatives to 

admission -Eff ext of di squali J tea lion . I - ■ 
M., an immigrant from 'apa,u In 1914. 
subsequently obtaiiUHl a eertithial (' of 
naturalisation as a (tanadlan eitlzen. 
In 1928 his wife & two ehJMron on 
arriving at Vifitoria from .laiian were 
rehised entry on th<^ ground that tli<‘y 
liad not in their poHsesHion a valid 
passport issued in & by the Govern- 
ment of the country of which they w<n c 
citizens as required by order in eonneil 
piu’suant to sect. 3 (i) of the Immigra^ 
tion Act. On habeas corpus pr*»*'ee*l- 
ings appets. claimed that n*)twitli- 
standing their not liaving a passport 
tlicy were entitled to admission ini*) 
Cuiiada by virtue of se*-l . 3 (t) of tlic 
Immigration Aet : Held : siad. 3 (t) 
is restricted to tlie (pj*;Kt.um of llUteiury 
of relatives of an a*lmitlefl immigrant, 
& when otJicrwiso *liH*|ua]lfied such 
1 ) 01*80118 are i)roJiihit/(!d from entering 

Canada. Re Toku Nishi (1928), 

41 B. C. H. 199.— CAN. 

gb. Warrant of deporiatiim nexd 

not he addressed to officer where aiieri 
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condition requiring her departure from the 
United Kingdom on that day. She went 
forthwith to the Irish Free State. An order 
for her deportation therefrom was made by 


the executive authorities of the Irish Free 
State, &> on Apr. 20 she was brought to 
Holyhead in the custody of the Irish Free 
State police & there handed over to the 


detained.) — lie Mah Funcj (1930), 54 
Can. O. O. 374.— CAN. 

•r. Validity of deportation order 

— What rnttat be stated.] — ^An order for 
deportation made by a Board of 
Inqidry under Beet. 33 (7) of Immigra- 
tion Act, 1927, which states that it was 
made because the deportee has entered 
L)anada surreptitiously Is not invalid * 
because It does not also state that the 
Board foimd that he was not a Oana- 
dlan citizen & did not have Canadian 
dlmicile. — R. v. Takhar, [1931] 3 
W. W. II. 37 ; 66 Can. C. O. 376 ; 44 
B. 0. R. 360 ; [1932] 1 D. L. R. 332.— 
CAN. 

•t. .] — In a deporta- 

tion order the reasons for the deporta- 
tion must bo clearly stated. It Is not 
sufficient to state as a reason that the 
deportee's entry was effected contrary 
to sect. 36 (7) of the Immifiratlon Act. 
If not Bufflclontly stated the deportee 
Is entitled to bo discharged on naheaa 
corpus. — Re Munetaka Samejima, 
[1931] 3 W. W. R. 66 ; 44 B. O. II. 
317.— CAN. 

gv, — ^ No fair hearina — 

Habeas corpus.] — Re Vereuin, [1933] 

2 W. W. R. 409.— CAN. 

«w, Costs.] — 

Application of K. B. Rule 961. — 
Vkrbqin V, Smith, [1934] 1 W. W. R. 
3<a.— CAN. 

■g. Defective deportation order 

nuashed — No power of amendment. — 
The Board of inquiry when a deporta- 
tion order is found defective on its face, 
has the right to recall it & substitute 
therefor an order in proper form, so 
ong 08 the defective order had not 
. been acted upon. Even after it has 
been served on the person In custody 
8c constitutes the return made to a 
writ of habeas corpus. It may still by 
leave of the ot. or Judjre, be amended, 
or another order subsututed for it, so 
as to moke it conform to the finding 
of the Board. But after a deportation 
order which is not in accordance with 
the Act has been quashed by a ct, 
having Jurisdiction, it cannot be 
amended for there is nothing to amend, 
the order of the Board no longer exist- 
ing. — Munetaka Samejima v. R., 
[1932] S. O. R. 640 ; 4 D. L. R. 246 ; 
68 O. O. O. 300.— CAN. 

sv, Prisoner in ffaol pending 

deportation — Five months after termina- 
tion of sentence — Grant of habeas corpus.] 
— R. V. Staohow, [1932] 2 W. W. R 
698.— CAN. 

■X. Deportation “ forthwith *' — 

Effect of delay in obtaining passport.] — 
\^ere In proceedings under sects, 40 
8c 42 of Immigration Act, R. S. C., 1927, 
an inquiry has been held 8c the de- 
portation of the inuuigrant has been 
duly ordered, the fact that there is a 
long delay before a passport, promptly 
applied for. can be obtained from the 
Immigrant's country does not render 
the order ineffective on the ground 
that sects. 42 (3) &; 19 (2) of t^e Act 
require such person to be deported 
** forthwith." — He Janoczka, 11932] 3 
W.W. R.20: [19331 ID.L. R. 123; 40 
Man. L. R. 494 ; 68 O. C. C. 328.— CAN. 

«y. — r-- Meaning of .] — 

“ Forthwith ** in the provision in 
ImmigraUonAot. R.S.C., 1927,8. 42 (3), 
that when a man Is ordered to be 
deported " be shall be deported forth- 
with " means within a reasonable time 
having regard to all the oircurastanoes. 
—ReVoiA,, [1937] 3 W. W. K. 136 ; 7 
F. L. J. (Can.) 85.— CAN, 

■s. Sufficiency of procedure .] — 

Following a complaint under sect. 40 
of Immigration Act, R. S. C., 1927, an 
investigation by a Board of Inquiry 
was hmd on which it was shown that 


the immigrant had been a public 
charge on the city of Winnipeg & the 
deoimon of the Board was that he be 
deported on the ground that he was 
not a Canadian citizen or a person 
having Canadian domicile 8c had be- 
come “ in Canada a public charge " : 
— Held : although the decision of the 
Board on such an Inquiry must be 
accompanied by full reasons yet in 
the present case there had been ample 
partloularity because to be a public 
charge on the city of Winnipeg is to 
be ‘*^in Canada, a public charge," & 
since the deportee admitted the truth 
of the complaint there was no defence 
which could be offered which would 
be effective. Munetaka Samejima v. 
R., [1932) 8. C. R. 640, does not call 
for greater particularity than was fur- 
nished in the present case. The fact 
that no papers were served upon the 
deportee before or during the inquiry 
is not objectionable where ample 
notice Is given orally, especially In the 
case of a deportee unable to read Eng- 
lish.— Re Nadmieo, [1932] 3 W. W. R. 
693 ; 40 Man. L. R. 622.— CAN. 

■a. Right ' to writ of habeas 

corpus.] — Broadly-speaking, every alien 
who has been admitted into 8c Is 
actually in Canada & who has been 
taken Into custody on a charge for 
which ho may be deported, is entitled 
to the benefit of the writ of habeas 
corpus to test in ct. If his detention is 
according to law. — ^V aaro & Woro- 
S50YT V. R., [1933] S. C. R. 36; 1 
D. L. R. 359 ; 69 O. C. O. 1 ; affg. (1 932), 
6 M. P. A. 161 ; 58 O. C. C. 161.— CAN. 

sc. ** Expiration " of sentence — 

Pardon.] — The sentence or term of 
imprisonment of a convict released by 
pardon has not " expired " within 
Immigration Act, 1927, s. 43. — Re 
Verkoin. [1933] 2 D. L. R. 362 ; 41 
Man. L. R. 306 ; 60 C. C. 0. 118.— CAN. 

sd. ,} — The sentence 

or term of imprisonment of a convict 
released by pardon has " expired " 
within Immigration Act, 1927, s. 43. 
— Re Royal Prerogative of Mercy 
IN Deportation Proceedings, [1933] 
2 D. L. R. 248 ; S. O. R. 269 ; 59 O. C. C. 
301.— CAN. 

se. Detention of Canadian — No 

licbility for false arrest.] — The fact that 
a person taken Into custody &; in- 
vestigated under an order of the Deputy 
Minister of Immigration made pur- 
suant to a oomplcdut under sect. 42 of 
Immigration Act, R. S. C., 1927, is 
found to be a Canadian citizen by birth 
&, therefore, not subject to deporta- 
tion as an imdosirable immigrant, does 
not render the Deputy Minister liable 
In an action for fedse arrest 8c imprison- 
ment, even though the oomplekmt did 
not give the full particulars called for 
by sect. 41, — Wade (or Anderson) v. 
Egan, [1934] 3 W. W. R. 219 ; [1935] 
1 D. L. R, 542 ; 62 O. C. O. 260 ; affd., 
y D. L. R. 756 ; 64 O. O. C. 21 ; 43 
Man, L, R. 295.— CAN. 


tf. Deportation order — Appeal 

from dismissal of habeas corpus pmtion 
— Bail.] — Applt., against whom a 
deportation order had been mskde, 
under sect. 42 of Immigration Act, 
R.S.C., 1927, & who liad sought 
unsuccessfully by habeas corpus pro- 
ceedings to be set at liberty & had then 
appealed to the Ct. of Appeal from the 
dismissal of his habeas corpus petition, 
now applied to be let out on boil 
pending the hearing of the appeal : — 
Held: there Is no power In the ots. 
to grant bail in such a case. — R. v. 
Coleman, ri‘9351 3 W. W, R. 161 ; 4 
D. L. R. 444 : 64 O. C. C. 261 ; 43 
Man. L. R. 380.--CAN. 

fx. Foreiffn wife of Canadian 
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citizen- — Right of entry.] — A woman of 
French nationality may not enter 
Canada as the wife of a Canadian 
citizen in the absence of proof of her 
husband’s citizenship. — ^V arin v. 
Cormier, [1937] 3 D. L. R. 588 ; 69 
Can. C. C. 142.— CAN. 

■y. Examination as to birth- 

place — Appeal — Time for .] — Appeal 
from order for examination as to 
whether appet. was born in (Canada held 
premature. — R. v. Shin Shim (1937), 52 
B. C. R. 79.— CAN. 

sz* Illegal entry — Effort of pos- 

session of passjwrt.] — The fact that a 
person in Canada has obtained a pass- 
port from the proper authorities has 
nothing to do with the question arising 
under Immigration Act, R. S. C., 1927, 
whether he had Illegally entered 
Canada. — Re Banta Singh, [19381 1 
W. W. R. 328 ; 1 D. L. R. 789.— CAN. 

Opium db Narcotic Drugs Acts 
— Proceedings under — Not criminal pro- 
ceedings.] — Re Loo Len (No. 1), [1924] 
1 D. L. R. 909 ; 1 W. W. R. 733 ; 41 
Can. Oim. Cas. 386 ; 33 B. C. R. 

448.— CAN. 

>k. Conviction under — No order 

against deportation — Power to make $ub- 
sequerU order .] — There Is no power to 
make an order except at the time of 
conviction. — Re Job Fong (1923), 53 
O. L. R. 493 ; 24 O. W. N. 39.— CAN. 

order against deportation mode sub- 
sequeutly Is Invalid. — R. v. Lee Park, 
[1924] 4 D. L. R. 883 ; 3 W. W. R. 
490.— CAN. 

an. NecessUy for 

order.] — Since under Opium & Narcotic 
Drug Act, 1923, 8. 25, deportation 
follows automatically in the case of the 
conviction of an alien under sect. 4 (d). 
It Is not necessary for a formal order 
for deportation to be made In such a 
ease. — R. v. Woo Fong Toy (B.O.), 
[1926] 3 W. W. R. 703.— CAN. 

•o. Validity of warrant .] — 

The omission of the figures " 1923 " 
from the citation of the Act does not 
Invalidate the warrant. — R, v. Gan, 
[19261 3 W. W. R. 783.— CAN. 

•p. Subsequent detention 

for deportation — V alidxty. ] — Accused 
was convicted under a. 6a (2) of the 
1911 Act 8c fined with imprisonment 
In default of payment. The fine was 
not paid, & on the termination of 
the Imprisonment prisoner was held 
for deportation under s. 10& ; — Held : 
the purpose of s. 10b was io superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by s. 5a. — R. v. How, [1923] 
4 D. L. R. 1007 ; 66 N. S. R. (G. & R.) 
372.— CAN. 

si. .] — Re Sue 

Sun Poy (No, 2), [1932] 3 W. W. R. 
220.— CAN. 

sm. .] — Before 

one convicted under Opium & Narcotic 
Drug Act, 1929, can be detained in 
custody for deportation an Inquiry 
must be held to determine, first, that 
he has been oonvigted under one of the 
clauses of sect. 4 of said Act specified 
in sect. 26* thereof &, secondly, that 
he is an alien. — R. t?. Low Kke ; R. 
V. Wong Kit Cteow, [1937J 3 W. W. R. 
97.— CAN. 

sq. Application 

for release.] — Where an alien has been 
oonvioted under s. 5a (2) of the 1911 
Act 9c upon termination ot the im- 

S risonment Imposed is detained for 
eportatlon under s. 10b, be is not 
entitled to release on habeas corpus on 
the ground ot having Canadian oomicil 
within Immigration Act, b. 43. — 
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police of the United Kingdom, by whom 
she was detained under arrest. She was 
subsequently charged that she, “ being an 
alien to whom leave to land in the United 


Kingdom has been refused, was found in 
the United Kingdom,” contrary to arts. 1 
(3) (fif) & 18 (1) (b) of Aliens Order, 1920, as 
amended by S. R. & O., Nos. 326 of 1923 & 


R. V. Chang Song, fl924] 1 D. L. R. 
1161; 1 W. W, R. 778 ; 42 Can. 

Crim. Cas, 8 ; 33 B. C. R. 176.— CAN. 

warrant of deportation regular on Its 
face having issned after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ot., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful Imposi- 
tion of hard labour by the sentence & 
conviction. — R. v. Cniow Tong (1924), 
34 B. C. R. 12.— CAN. 

8t. ■ .] — Where 

a prisoner has been convicted of an 
infraction of the 192.3 Act & is held for 
deportation, the mere fact that the 
warrant committing 1dm for deporta- 
tion, although stating him to bo an 
alien, does not show or recite that a 
Board of Inquiry was hold as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas corpus. — 
R. V. Gee Dew (No. .3), 11924 1 3 D. L. R. 
186 ; 2 W. W. R. 793 : 42 Can. Crim. 
Cas. 213 ; 33 B, C. R. S^' Sv—CAN. 

ov. .1 — Held : 

habeas corpus proceedings were pro- 
ceedings arising out of a criminal 
charge,** & within the exception to the 
Jurisdiction of the Supreme Ct. of 
Canada under Supreme Ct. Act, R. S. C., 
1906, B. 36. — JUNOO Lee v. R.. (1927] 
1 D. L. R. 721 ; 46 Can. Crim. Cas. 329 ; 
[1926] S. C, R.652— CAN. 

■w. Appeal .] — 

Accused was convicted under s. 5a (2) 
of the 1911 Act, & condemned to pay a 
fine, & In default of payment to 
Imprisonment. Upon termination of 
the Imprisonment he was kept in 
custody for deportation under s. 106. 
A writ of habeas corpus was granted & 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained. — Re Mah Shin Shong, Re 
Sing Yim Hong, (19231 4 D. L. R. 844 ; 
39 Can. Crim. Cas. 401 ; 32 B. C. R. 
176 ; [1923] 1 W. W. U, 1366.— CAN. 

sx. — .1 — 

Where an alien on the termination 
of his imprisonment. Imposed on con- 
viction under the 1911 Act, is detained 
pending deportation & ho applies for 
habeas corpus, but Is refused release, an 
appeal from such refusal lies to the Ct . 
of Appeal. — Re Loo Len (No. 1), (19241 
1 D. L. R. 909 ; 1 W. W. R. 733 ; 41 Can. 
Oiro. Cas. 386 ; 33 B. C. R. 448.— CAN. 

the* inquiry directed by sect. 20 of 
Opium & Narcotic Drug Act, 1929, to 
be held in accordance with the pro- 
vision of Immigration Act, H. S. C., 
1927, in the case of an alien convicted 
of certain offences under the former 
Act. is held before the t-erm of the 
prisoner’s sentence has expired, ft Is 
premature ; & an order made thereon 
is a nullity. The Ct. of Appeal of 
' British Columbia has Jurisdiction to 
hear an appeal from the dismissal of 
a habeas corpus application arising out 
of a deportation order based on such 
an Inquiry- — R- v. Sub Sun Poy 
(N o. lb (19321 3 W. W. R. 212 ; 4 
D. L. R. 721 ; 46 B. C. R. 321 ; 68 
C. C. C. 338.— CAN. 

•y. VeUidUy of war- 

rant of deportatirm,] — The omission of 
the figures ** 1923 *’ from the citation 
of the Act docs not Invalidate the war- 
rant. — IL V. JuNOO Lek (1926), 46 
Can. Crim. Cas. 92 ; 37 B. O, R. 318 ; 
[19261 2 W. W. R. 734.— CAN. 

•z. Chinese Exclusion Act, 1904 
(c. 37) (Cape) — Deportation after con- 
friction — Effeet of exemption certificate.] 
— Applts., Doing Chinamen Sc holders 

J.S. 


of exemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but -none of them 
having served two terms of imprison- 
ment : — Held : not to be exempted 
under s. 2 (e) of the Act from s. 34, & 
liable under the terms of the latter sect, 
to be deported. — A h Yktc. Union Gov- 
ernment. [1921] App. D. 97. — S. AF. 

sa. Act 22 of Prohibited 

i rumifjrani — A iriat ic — II uldin g oualifi - 
caiiona for residence.] — The entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, when he 
was arre.sted as a prohibited immi- 
grant under s. 4 (1) (a) of the above 
Act : — Held : he had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
Immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union. — Dksai v. Immi- 
grants’ Appkai Board (1916), 37 
N. L. R. 277.— S. AF. 

8b. Indian retuming 

after temporary residence in India — 
Domicil ceriificaie not acquired before 
departure to India.] — Appll., a resident 
In Natal from 1897. in 1911 wont to 
India with the object of seeking a 
wife there from among bis own rela- 
tions. Prior to leaving for India he 
applied to the authorities for a cer- 
tificate of domicil, but that certificate 
was illegally refused. Apple’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1916: — Held: appit.'s visit to 
India was for a special or temporary 
ourpose ; the home in Natal continued 
to be his piaco of permanent abode, & 
be \7as rlotuiclled In Natal within r. 30 
of the a>»ove Act. — Kajks v. Immi- 
grants’ Api'Eai. Boaiid (1916), 37 
N. L. R. 42.— S. AF. 

80 . — Domicil cer- 

tificate acquired i tfore departure to 
India.] — Immigrant, an Indian, first 
came to Natal In 1893, where ho con- 
tinued to reside. In 1899 he obtahmd 
a certificate of domicil. In 1902 
Immigrant went back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the emovo Act ; — 
Held : the certificate conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
Intention on the part of Immigrant to 
abandon his domicil in Natal. — Re 
Rungaramy Cbetty (1917), 38 N. L. R. 
42.— S, AF. 

8d. Domicil cer- 

tificate acquired by deceased parent .] — 
K., the possessor of a certificate of 
domicil under the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 returned to 

India & lived there till after K.’s 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal la 1920 :—Held : N. had 
no such right under s. 6 (g) of the 
above Act, as he Jiad no father domi- 
ciled In Natal. — Nathoo v. Immi- 
grants’ Appeal Board (1921), 42 
N. L. R. 30.— S. AF. 

88. Second wife of 

Mohammedan.] — Where a Mohamme- 
dan’s daughter & her mother have re- 
turned to India & both are residing there, 
another wife of such Mohammedan is 
not a prohibited Immigrant. — Mariam 
& Mahomed v. Immigkan'I'S’ Ai*n«AL 
Board (1918), 39 N. L. R. 382.— S. AF. 

sf. Sims of domiciled 

parents — Resident in another province.] 
— M. & Y., Asiatics, & the minor sons 
of parents resident in the Transvaal, } 
but formerly resident in Natal, Sc j 
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holding certificates of domicil under 
the above Act, were declared pro- 
lilblted immlgrantR in Natal, neither 

M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which periods their parents 
remained In the Transvaal. — Mahomed 
V . Principal Immigration Officer 
(1921), 42 N, L. R. 337.— S. AF. 

sg, Parent resident 

in India.] — Applt. was born In India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 & had, 
thereafter, acquired a domicile of 
choice in the Trauvaal, but In 1919 
had returned to India, & had since not 
been in the Union. Save that there 
was evidence that S. was undergoing 
medical treatment In India, there was 
no explanation of his long stay there. 
He had shares to the value of £4,000 
ill a business in the Transvaal but had 
apparently never taken any active 
part in the business. Applt., aged 12, 
arrived in the Union & claimed a right 
to enter the Union under Act 22 of 
1913, 8. 5 (g). On appeal from u 
judgment of a Provincial Div. In a case 
stated by the Immigrants Appeal 
Board : — Held : assuming the onus 
rested upon the immigration oflloer, 
the Board was entitled to find that S. 
had abandoned his Transvaal domicile, 
&, thoref<‘re, applt. was a problbltod 
immigrant. — Mahomed v. Principal 
Immigration Officer, (1929] App. I). 
190.— S. AF. 

8h. Deportation under — Con- 

viction obtained ^vithoul Uni(m.] — A 
person not born In the Union of South 
Africa who is convicted of an offence un- 
der s. 4 (1) (6) of the above Act is liable 
to be deported under s. 22, wliotherthe 
conviction took place within or 
without the Union. — Collinowood 
V. Union Government, [19171 Anp. 1). 
660.— S. AF. 

8j. Hoarding ship before 

examinat ion of immigrants cowjileted. ] — 
Where a person was convicted of being 
on b(»ard a ship before the gonorul 
oxainlnation of iminlgrants iiad been 
complot-ed, & stated in defence that 
notice to the master of the ship had 
been given : — Held : he was rightly 
convicted — Anglia v. R. (1918), 39 

N. L. R. 117.— S. AF. 

8k. Decision of immigration 

authority — Jurisdiction of court to 
interfere.] — The ct. may interfere 
whore there is a manifest absence of 
Jurisdiction or If an order is made 
or obtained fraudulently. — Union 
Government r. Fakir, [1923] App. 1). 
466.— S. AF. 

gl, — — Appet., an 

Asiatic, had been declared by the 
hninigratlon otilcer of Natal to be a 
prohiblkd Immigrant On applica- 
tion to the ct. for an order restraining 
bis deportation : — Held : as the irn- 
migratiou officer had not acted out- 
side his Jurisdiction or maid fide, the 
ct. had no Jurisdiction to make the 
order prayed. — Nauainsamy v. Prin- 
cipal Immigration Officer, [1923J 
App. D. 673.— S. AF. 

8m. Requirement of immigration 

officer — JSjCfrrf.l— When an Immigration 
officer requires a person to make & 
sign a declaration under sect. 19 (1) (a) 
of Act 22, 1913, his requirement 

becomes a requirement of the Act, & 
failure to comiily therewith Is an 
offence imdor sect. 27 (d), — R. v. 

Laughton, (1930j N. L. li. 47. — 
S. AF. 

an. Immigration db Indian Relief 
Act, 37 of 1927, s. 6 — Retrospedive.h- 
Principal Immigration Offioeb v. 

6 
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715 of 1031, & was convicted : — Held : by 
virtue of art. 1 (4) of Aliens Order, 1920, as 
amended, applt. was deemed to be in the ! 
class of persons whose landing had been 
prohibited, & by being found in the United 
Kingdom after the date limited by the con- 
dition in her passport had committed the 
offence with which she was charged, the 
circumstances in which she returned to the 
United Kingdom being immaterial. — R. v. 
LAR80NNEUH (1933), 149 L. T. 642; 97 J. P. i 
206 ; 77 Sol. Jo. 486 ; 24 Cr. App. Rep. 74 ; 1 
31 L. G. R. 253 ; 29 Cox, C. 0. 673, C. C. A. 

548a. 1 .] — In making a recom- 

mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien’s residence in this country. — R. v. 
Shaffner (1920), 14 Cr. App. Rep. 131. 
C. C. A. 

543b. .] — R. V . Gilbert 

(1921), 16 Or. App. Rep. 34, 0. 0. A. 

544. Add, Annotations :-~A8 to (2) FoUd. R. v 
Shaffner (1920), 14 Cr. App. Rep. 131 ; R. v, 
Rogoff (1924), 18 Or. App. Rep. 1. 

544a. — — Family domiciled In 

England.] — R. v, Rogoff (1924), 18 Cr. 
App. Rep. 1, C. C. A. 

547. Add, Annotation : — Folld. R. v. Gilbert 
(1921), 16 Cr. App. Rep. 34. 

548a. Unnecessary aggravation 

of sentence involved.] — R. v. Irving (1920), 
15 Cr. App. Rep. 61, C. 0. A. 

551. Add, Annotations ; — Consd. Eshugbayi Eleko 
V . Nigeria Govt., [1931] A. C. 662. Refd. 
Brightman v. Tate (1919), 35 T. L. R. 209 ; 
R. V , Brixton Prison, Ex p. Bloom (1920), 90 
L. J. K. B. 674 ; R. v. Home Secretary, 
Ex p, Bressler (1924), 131 L. T. 386. 

651a. .] — Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State “ if he deems it to be conducive to 
the public good ” to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary ot 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — R. v, Leman 
Street Poijce Station Inspector, Ex p, 

» Venicofp, R. V . Secretary of State for 
Home Affairs, Ex p, Venicofp, [1920] 3 
K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 
673 ; 84 J. P. 222 ; 36 T. L. R. 677, D. C. 

Annotation: — Refd. K. v. Home Secretary, p. Brossler 
(1024), 131 L. T. 38C. 


663. Add, Annotations: — As to (1) Consd. R. v. 
Home Secretary, Ex p. Brewer (1924), 131 
L. T. 386. Refd. Brightman r. Tate (1910), 
35 T. L. R. 209. 

658a. Aliens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus : — H eld : the order of the Secretary 
of State was not ultra vires ^ but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12. — R. v, 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 li. J. K. B. 574 ; 124 L. T. 376 ; 85 
J. P. 87 ; 19 L. G. R. 62 ; 26 Cox, C. C. 687, 
D. 0. 

653b. .] — The Order in Council 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).— R. v, 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. R. 325 ; 27 Cox, C. C. 208, D. C. 

553c. Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — R. v. Home Secretary, 
Ex p. Bressijer (1924), 131 L. T. 386; 88 
J. P. 89 ; 68 Sol. Jo. 646 ; 22 L. G. R. 460 ; 
27 Cox, C. C. 655, C. A. 

553d. Recommendation for deportation 

— Right of appeal.] — R. v, Graham Camp- 
bell, Exp. Ahmed Hamid Moussa, No. 658h, 
post, 

553e. Stateless aliens.] — Two aliens 

found guilty at the County of London Ses- 
sions of receiving stolen goods were natives 


PuaSHOTAM, [1928] App. I). 435.™ 

S. AF. 

■ 0 . Indmn 1 mmigraiion Act, 1891 
{Natal) — Liability of employers for 
medical attendance on Indian immi- 
orarUa .^ — Eniployera wore held liable 
under the above Act for motlicnl 
attendance on Indian Immigrants, 
who, after being free, had not re- 
indentured, themselves & for their 
descendants. — Indian Immigration 
Trust Board of Natal v, Govind- 
SAMY (1920), 37 T. L. R. 128.— S. AF. 

6621. Aliena Restriction Order. 1915 
— Power of expulsion in war time — 
Validity of Order — Power to specify 
destination.] — Held : par. 25 of the 
above Order was wltldn the authority 
conferrtid by War Precautions Act, 
1914-lUlC, «. 6; It conferred a dis- 
cretion upon the Minister to make an 


order for tho deportation of any par- 
ticular alien, & authorised his suose- 
quent arrest & detention & the placing 
lilin on board a ship chosen by the 
Minister, & his detention there whilst 
tho ship was in tlie territorial limits of 
the Commonwealth ; & such an order 
was not rendeivd Invalid by tho fact 
tiuit the Minister made it for the 
purpose of carrj'lng out an agreement 
by which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien wets a 
subject to assist as far as possible in 
enforcing the return to that country 
of persona liable to military service 
there. — Fhrrando v. 1>karce (1918), 
25 C. L. R. 241.— AUS. 

sp. Necessity of com- 

munication of deportation ordet' to alien.] 
— Pdr. 2j of the above Order does not 
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require communication to tho alien 
of a deportation order made under it 
by the Minister of Defence. — M eyer 
V. POYNTON (1920), 27 C. L. R. 436. 
— AUS. 

sr. Form of deportation 

order.] — Such order neea not be in 
any particular form. — J ergkb v. 
Pearce (1920). 28 0. L. R. 688. 

— AUS. 

8W. Aliens Restriction Order, 1916 
— Power of expulsion in war time — 
Subject of ^liea State liable for milUary 
semcc.l— The Minister having ordered 
the doportatfon of on Italian subject 
for military service, the ct. refused 
an application for a rule nisi for 
habeas corpus, the matter being in 
the Minister’s discretion under the 
above Order. — Ex p. Maqqi (1918), 18 
8. R, N. 8. W. 150.— AUS. 
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of the late Kussian Empire. At the date of 
their trial they were not recognised as 
nationals by the U.S.S.R., & were therefore 
stateless. The Deputy-Chairman of the 
London Sessions recommended that they 
should be deported. He knew that the 
recommendation could not be carried out, 
but intended by it to direct the attention of 
the Secretary of State to the question of 
whether he should make an order under Aliens 


Order, 1920, Art. 11, imposing restrictions 
on the activities of the prisoners in this 
country : — Held : the Deputy -CTiaimian had 
no jurisdiction to roconnnend depoitation 
m these circumstances, & his recommenda- 
tion should be quashed. — R. v. Goldfarb, K. 
V. SzczENSLiVF, [19:101 1 All E. R. 109 ; 154 
L. T. 408 ; 100 J. P. 120 ; 52 T. L. R. 254 ; 
80 Sol. Jol 207 ; 25 Or. Apj). Rep. 101 ; 81 
L. G. R. 184 ; 80 Cox, C. C. 800, C. 0. A. 


Part IX. — Registration, Internment, and other Restrictions. 


567. Add. Citation:- 2Q Cox, C. C. 10, D. C. 

658a. Aliens Order, 1920.] — (1) 

The word “keeper” in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitnt«> “ premises ” within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v. 
Godfrey (1926), 95 L. J. K, B. 704 ; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. R. 
311 ; 28 Cox, C. C. 209, D. C. 

558b. The tact that 

the keeper of any premises to which th above 
Order of 1920, art. 7, applies knows t/b^t a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. — Williams 
V. Jones, [1928] 2 K. B. 227 ; 97 L. J. K. B. 
600 ; 139 L. T. 167 ; 92 J. P. 79 ; 44 T. I.. R. 
511 ; 26 L. G. R. 318 ; 28 Cox, C. C. 505, D. 0. 

558c. Aliens Restriction (Amendment) Act» 

1919 (c. 92) — Restrictions as to change ot 
name -Carrying on business under pre-war 
name.] — Reap., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from tlie 
iaundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An infoimatitm 
having been preferred against resp. for using 
the name Widmore Ijaundry, being a name 
other than that by whicJi he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information : — Held : the justices were right, 
as resp. had committed no olfence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 


to carry it on under that name. — B running 
r. Kollross, [1923J 1 K. B. 311 ; 92 
L. .1. K. B. 323 ; 128 L. T. 600 ; 87 .1. P. 
41 ; 39 T. L. R. 129 ; 67 Sol. Jo. 278 ; 21 
L. G. R. 108 ; 27 Cox, C. C. 388, D. C. 

558d Addition of “ & Co.”]— An 

alien uses a nanu" ” other than that by which 
he was ordinarily known ” on Aug. 4, 1914, 
contrary to sect. 7(1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words “ & Co.” — 
Evans v. Piauneau, [1927] 2 K, B. 374 ; 96 
L. J. K. B. 734 ; 187 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. K. 624 ; 25 L. G. R. 321 ; 28 Cox, 
C. C. 410, D. C. 

558e. Prosecution under — Whether 

offences triable on indictment.] — (1) On a. 

prosecution for an oiTcnee against a statutory 
Order, an objection that tli(' Order has not 
been proved must be taken before the ct. at 
the tritil. It is too late to take the point for 
the first time on ap[>eal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 18, when any question 
arises whether the person charged is an alien 
or not the onm lies upon him to jjrove that 
he is not an jilien. 

(3) OlTences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence chums the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Ac.ts was treated by 
the magistrate as an indictable one <te the 
•ase sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — R. v, Kakelo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 .1. P. 184 ; 39 T. L. R. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, C. C. 454 ; 17 Cr. 
App. Rep. 150, C. C. A. 

558f. Proof of Order.] — R. v. 

Kakelo, No. 558e, anfe. 

558g. Proof of alienage.] — R. v. 

Kakelo, No. 558e, ante. 

658h. Appeal — Effect of ambiguous 

plea.] — Appet. was chargcjd under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? ” to which he answered 


PART IX. 

•X. Registration — No proof of no 
permanent place of residence.] — Deft. 


was convicted for noglect to rejrlflter ae i 
an enemy alien. There was no evidence 
that deft, had no permanent place ol 
residence In Canada : — Held : the charge I 
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could not HUoceed. — II. v. HacKxVan 
(1919), 44 O. L. R. 224 ; 1& O. W. N, 

190.— CAN. 
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“ Yes.” He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going ? ” to which he 
answered “ No.” Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him : — Held : appct. had not pleaded 
guilty or admitted the truth of the charge 
witliin Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), 6. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections. — R. v, Graham 
Campbell, Ex p. Ahmed Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; 125 
L. T. 310 ; 85 J. P. 189 ; 37 T. h. R. 611 ; 
19 L. G. R. 461 ; 26 Cox, C. C. 747, D. C. 

From recommendation 

lor deportation.] — R. v. Graham Campbell, 
Exp , Ahmed Hamid Moussa, No. 568h, ante , 

Aliens Order, 1920 — Effect on acquisi- 
tion ol English domicile.] — In a husband’s 
suit^ for dissolution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband was not 
English. The husband was a waiter of 
Italian nationality & was registered as an 
alien in England, «fe as such was subject to 
the restrictions & liabilities imposed by the 
Aliens Restriction Act, 19' 4 (c. 12), & the 
Aliens Order, 1920 : — Held : the provisions 
of the Act of 1914 <& the Order of 1920 did 
not preclude petitioner from acquiring an 
English domicil of choice. — Boldrini r. 
Boldrini & Martini, [1932] P. 9 ; 101 

L. J. P. 4 ; 146 L. T. 121 ; 48 T. L. R. 94 ; 
75 Sol. Jo. 868, 0, A. 

, Prosecution under — Effect of 

receiving inadmissible evidence.] — At the 

trial of applt. who was a British subject by 
birth, for an offence against art, 6, para. 1 (a) 
of Aliens Order, 1920, & for making an untrue 
statement for the purpose of procuring a 
passport, the prosecution endeavoured to 
prove by means of a photostatic copy of a 
certificate of naturalisation authenticated by 
the seal of the United States of America 
that applt. had lost his British nationality. 
Applt. was convicted on both charges, & on 
appeal it was conceded by the Crown that 
the document ought not to have been ad- 
mitted in evidence, inasmuch as the mode of 
authenticating the document did not fulfil 
the requirements of Evidence Act, 1851 
(c. 99), s. 7 : — Held : though the prosecution 
might have proceeded at the trial on the 
basis that vmder Aliens Restriction Act, 
1914 (c. 12), s. 1 (4), the burden of proving 
that he was not an alien lay on applt., they 
had not taken this course, but had them- 
selves accepted the burden of proof & en- 
deavoured to discharge it by putting in 
evidence an inadmissible document, & accord- 
ingly^ the conviction must be quashed, — R. v, 
Beadon (lt33), 24 Cr. App. Rep. 59, C. 0. A. 

Possession of altered passport — 

Whether mens rea necessary.] — ^Applt. was 
convicted of being in possession of an altei’ed 
passport without lawful authority contrary 
to art. 18, paiu. 4 (d), of the Aliens Order, 
1920. On appeal to quarter sessions it was 
found as a fact that he did not know that the 


.passport was altered, but honestly believed, 
on reasonable grounds, that it had been 
issued to him in the ordinary course by the 
proper authority in a foreign country : — 
Held : the requirements of art. 18 are impera- 
tive, &, if a person is in fact in possession of 
an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to deft, to secure 
acquittal by proof that he did not know, & 
had no reason to suspect, that the passport 
was altered. — C hajutin v, Whitehead, 
[1938] 1 K. B. 506 ; [1938] 1 All E. R. 159 ; 
107 L. J. K. B. 270 ; 158 L. T. 277 ; 102 
J. P. 117 ; 54 T. L. R. 327 ; 82 Sol. Jo. 
175 ; 80 L. G. R. 187, D. 0. 

669. Add, Annotation : — Refd. Ronnfeldt v, 
Phillips (1918). 35 T. L. R. 46. 

560. Add, Annotations : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. .T. K. B. 42. 
Hefd. Brightman v, Tate (1919), 35 T. L. R. 
209 ; Rs De Keyset’s Royal Hotel, De 
Keyset’s Royal Hotel v, R., [1919] 2 Ch, 197 ; 
Chester v, Bateson, [1920] 1 K. B. 829 ; 
Fowle V, Monsoll (1920), 90 L. J. K. B. 105 ; 
Gurney v, Houghton (1920), 123 L. T. 706 ; 

• Hudsons’ Bay Co. v, Maclay (1920), 36 
T. L. R. 469 ; R. v, Leman Street Police 
Station Inspector, Ex p, Venicoff, [1920] 
3 K. B. 72 ; R. v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305 ; Shutler v. Rolfe (1920), 
36 T. L. R. 828 ; R. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921), 91 
L. J. K. B. 98. Refd. R. v. Minister of Health, 
Ex p, Yaffe, [1930] 2 K. B. 98. Mentd. 
Bro vn v, Dagenham U. 0. (1929), 98 

L. J. K. B. 565. 

561. Add, Annotations : — Refd. R. v. Secretary of 
State for Home Affairs, Ex p, O’Brien, 
[1923] 2 K. B. 301. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. C. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

561a. Restrictions as to change of name — 

Validity.] — Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
competed under reg. 14h of the above 
regulations, for that, not being a natural - 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires ^ on the 
ground that it was not competent by Order 
in CoimcU, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from ail 
British subjects ; & that the regifiationa 

purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do 80 ; — Held : reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural -born British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statitorv duty. — ^E rnest v. Metropolitan 
POUCB *0OMR. (1919), ^ L. J. K. B. 42; 
121 L. T. 222 ; 83 J. R 182 ; 35 T. L. R. 
512 ; 17 L. G. R. 448 ; 26 Cox, O. C. 468, D. C. 

563. Add. Ciiaiion 26 Odx, O. C. 68, D. O. 
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Part II. — Property in Animals. 


20. Add, Annotation : — Retd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

32. Add. Annotation : — Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

84. Add, Annotations : — As to (3) Apld. Nicholls 
V. Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Reid. Granby v, Bakewell U. D. C. (1923), 
87 J. P. 106 ; Peech v. Best (1930), 99 L. J. 
K. B. 637 ; Nicholls v, Ely Beet Sugar 
Factory, Ltd., [1936] Ch. 343. 

43. Add, Annotation : — Refd. He Powell, Dodd v, 
Williams, [1921] 1 Ch. 178. 

44, Add, Annotations: — As to (1) Refd. Re 
Powell, Dodd v, Williams, [1921] 1 Ch. 178. 
As to (2) Consd. Re Powell, Dodd v, Williams, 
[1921] 1 Ch. 178. 

46. Add, Annotations : — Refd. The Tuba.ntia, 
' [1924] P. 78 ; Uollywood Silver Fox Farm, 

l.td. V, I^mmett, [1936] 1 All E. IL 826. 

46. Add,' Annotation Refd. The Tubantia, 
[1924] P. 78. 

50a. — .] — Kkahuy v. Fattinson (1938), 

82 Sol. .lo. 1050. 


65. Add. Annotation : — Refd. Farey v. Welch 
(1929), 28 Cox, C. C. 604. 

67a. Unlawful taking — Larceny Act, 1861 

(c. 96), s. 23 — Necessity for mens tea.] — 
Held : above sect, applies the general law of 
larceny to pigeons so far as it does not apply 
to them already : & consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect. — Farey 
V. Welch, [1929] 1 K. B. 388 ; 98 L. J. K. B. 
318; 140L. T. 660; 93 J. P. 70 ; 45 T. L. R. 
277 ; 27 L. G. R. 163 ; 28 Cox, C. C. 604, 
D. C. 

Annotidmn: — Expld. & Dbtd. Cotterill v. Penn, [1936] 1 
K. B. 53. 

73. Add, Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

80. Add, Annotation : — Refd. Farey v Welch, 
[1929] 1 K. B. 388. 

90. Add. Annotations: — As lo (1) Consd. Re 

‘ Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 


101. Add. Annotation : — Apld. Barnard v, Evans, 
[1926] 2 K. B. 794. 

107, Add. Annotatioyi : — Refd. Steam v, Prentice, 
[1919] 1 K, B. 394. 

100. Add, Annotation : — Consd. Hines v, Tousley 
(1926), 96 L. J. K. B. 773. 

116. Add, Annotations : — Consd. Barnard v, Evans, 


[1925] 2 K. K. 794 ; Cotterill v. Penn, [1936] 
1 K. B. 63. 

117. Add. Armotation : — Refd, Nye v, Niblett 
(1917), 87 L. .1. K. B. 590. 

119, Add, Ayinotations: — Consd. Horton ?j.Gwynne, 
[1921] 2 K. B. 601. Apld. Farey v. Welch. 
[1929] 1 K. B. 388. Expld. & Dlstd. Cotterill 
Perm, [1936] 1 K. B. 63. 


PART II. SECT. 1, SUB-SECT. 1. 

a. Camel.] — Under the condition 
of atlairs whlcli has existed in Western 
Australia for ruaiiy years, camels are 
to be regarded as belonging to the 
class of domestic animals. — Nad A 
SiJAii V. SUCEMAN (1917 ), 19 W. A. L. H. 
119.— AUS. 

Sff. lianch • hred fox.] — Held : a 
domestic animal. — K rkrs v. Mac- 
Kachkun, [1932] 3 D. L. 11. 415; 4 
M. P. U. 333.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

sk. Steer — WM amounts to stealing.] 
— B. 1). WpOD, [1934] 1 W. W. K. 191. 
—CAN. 

PART II. SECT. 2. SUB-SECT. 1.— A. 

19 ii. .] — A fox bom 

& reared In captivity escaped & was 
kUled by (lefts, upon a stranger's land 
a week latter : — Held : the fox was an 
animal ferce natures: pltf.’s qualified 

S roporty therein esamo to an end when 
10 auliiial esciaped & was reduced Into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
animus ret^orimai. — Cajupbell r. Hkd* 
LEY (1917). 39 O. L. R. 628 ; 37 

D. L. R. 289.— CAN. 

60 ii. Damage to /ifrcs.J — A bee 

is not an animal within Criminal Law 
OoiisolldatioD Act, 1876 (S. A.), 8. 119. 
— R. r. Nitscuke, [1928] S. A. S. H. 
229.— AUS, 

PART II. SECT. 2. SUB-SECT. 2. 

74 ii. Animal killed by tres- 

— When a person kills a wild 
animal on the property of another 
the carcass does not belong the 


killer but to the proprietor of the pro- 
perty, & the latter, either himself or 
by Ills duly authorised agent, is entitled 
to demand &. If refused, seize the 
carcass, & sucli persons os help liini to 
exercise Ms right are doing no wrong ; 
but as against any other person, the 
killer has a right to retain possession 
of the carcass. — R. v. Artu Rantra 
(1924), I. L. R. 3 Pat. 549.- fND. 

PART II. SECT. 3. 

ib. As between husband <S: wife — 
Wife's cattle on husband’s farm .] — 
Where cattle boionging to a ^^dfe are 
placed on her husband’s farm, fed from 
the crops grown thereon & looked after 
by him In carrying on farming opera- 
tions, not as her agent or manager, 
but 08 Ills own business, & the offspring 
of the original stock are treated In the 
same way & sold from time to time & 
the proceeds invested in other stock, 
the increase of the original animals & 
the animals bought from the proceeds 
of the sale cannot be clalmeil by the 
wife. — Min AKER v. Hadden, [1917] 3 
W. W. R. 774.— CAN. 

■ 0 . Brood of tame domestic animats 
— Belongs to owner of dam or mother. ] — 
Calhoun v. Reid (Saak.), [1927] 4 
D. L. R. 808 ; [1927] W. W, R. 429.— 
CAN. 

PART HI. SECT. 1. SUB-SECT. 1.— B. 

103 iii. No actual inferfercuce 

with sheep.] — The. accused wixs prose- 
cuted under sect. 537 (a) of the Criminal 
Code for the JkiUlug of a dog. It was 
admitted that the dog was shot & 
killed by the accused while on accused’s 


prcnuscK. The atu'uscd alleged that 
the dog was ebasiiig tSc worrying his 
eatt I(! ; — Held : no danger to sheep 
being involved, Sheep IToBnition & 
Dog Licensiiig A('t, R.S.S., 1930, s. 3 (c) 
did not afford a defence ; & the accused 
must lu-ovc that he fired the shot 
either lieeaiise the dog was molesting 
his cattle or bccuuse he had reasonable 
apprehension that it w^as about to 
injure his cattle & he believed they 
could be protected in no other way ; 
tho mere fact that the dog was tres- 
passing w’RH no excuse. On tho twi- 
(Ituiee the defence failed. — R. (Steel) 
V. STEW ART, [1 93 7] 1 W. W. R. 400.— 
CAN. 

8d. Straying bull tied up during 
night — Released (£• driven away ncjrf 
day — Suhseouenily found dying. ] — Deft, 
tied up over night a bull which had 
strayed on his premises, to prevent It 
damaging his cows & released It next 
day & drove it away. In tho evening 
It was found castrated near the 
boundary of deft.’e farm Si, died the 
next day. In an action for damages : 
— Held : doft.’s actions were justified, 
& in the absence of evidence os to 
when or how or by whom the animal 
was Injured, pltf. could not succeed. — 
Fl(X)WlCU V. MALESnCHAK, [1924] 4 
D. L. R. 585 ; 3 W. W. R. 308.— CAN, 

PART III. SECT, 1, SUB-SECT, 1.— C. 

104 il. .] — The making use of 

dogs to drive away trespassing cattle 
is not wrongful where In doing so the 
cattle are not wilfully or negligently 
Injured. — Chalefour v. Cretien, 
[19301 2 \V. W. R, 77.— CAN. 
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129. Add* Annotation : — As to (2) Refd. Symons 
V. Southern Ry. Co. (1935), 153 L. T. 9S. 

134*. Add* Annotations : — Refd. British Petroleum 
Co. V. A.-G. for Ceylon, [1926] A. C. 147 ; 
Hall V, Brooklands Auto-Racing Club (1932), 
48 T. L. R. 546. 

136a. Negligent driving by farrier — Measure of 
damages.] — In an action for negligent driving, 
whereby pltf.’s horse was injured, it appeared 
that the horse was sent to a farrier’s for six 
weeks for the purpose of being cured, & that 
at the end of that time it was ascertained that 


the horse was permanently damaged to the 
extent of £20 : — Held : the proper measure 
of damages was the keep of the horse at the 
farrier’s, the amount of the farrier’s bill, & 
the difference between the value of tlie horse 
at the time of the accident & at the end of 
the six weeks ; but pltf. ought not to be 
allowed also for the hire of another horse 
during the six weeks. — H ughes v. Quentin 
(1838), 8 0. & P. 703 ; 173 E. R. 681, N. P. 

A nnotations : — Apia. Greonblrt v. Srneo (1876), IS.*) L. T. 

168. Refd. The Mocliana (1900). 69 L. J. P. 35. 


PART III. SECT. 1, SUB-SECT. 1.— E. 

86 . Claim against cmiodian of 
animal — Onus of prop/ as to absence of 
negligence.] — The onus is upon the 
custodian to show that tho Injury did 
not occur through hia act or negligence 
only where it is shown that the injury 
occTirrod when the animal was or siiould 
hfive been In hia custody or control, or 
that he was under an obligation to 
account for it to the owner. — Ficowioii 

V. Maleshcitak, 11924] 4 D. L. R. 585 ; 
3 W. W. R. 308.— CAN. 

126 V. .] — Pltf.’s cow died 

from choking over n.u onion from a 
dump of culled onioiv which deft, had 
dumped in the sputje occupied by an 
“ A ” fence between tho adjoining 
fields of pltf. & deft, it was found that 
the onions were closer to deft.'s side 
of the fence than to pltf.’s, & there was 
a break in the rail on pltf. ’s side through 
which the cow got access to them 6c 
that if it had not been broken the 
accident would not have happened ; — 
Held : as it was the duty of pltf. to 
keep his side of the fence In repair tho 
cow was a trespasser, therefore, 
deft, was not liable for its loss. — 
Schneider v. Hee Fono, fl935J 1 

W. W. R. 306 ; 2 D. L. R. 812.--CAN. 

132 iia. Animal falling in well 

— Animal lawfully at large.] — Pltf.’s 
horse while lawfully riinuing at large 
was killed by falling Into an open well 
on deft.’s land. Deft., who know of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant : — Held : deft.’s breach of 
Open WolJa Act gave pltf. a right of 
action “ on h tort committed within 
the Jurisdiction,” justifying allowance 
of the issue of a writ for service on 
deft, ex juris. — Broth erson v. Ken- 
nedy, [19191 2 W. W. R. 803 ; 47 
D. L. R. 131 ; 12 Bask. L. R. 304.— 
CAN. 

132 li b. What is an open 

u)eW.”)“Whcther a well is an ” open 
well ” or not is a question of fact to be 
proved at the trial. While it might be 
an ” open well ” if Insecurely covered, 
the fact that an animal falls into it 
without any evidence of how it 
occurred does not prove it such, nor 
does the fact that the material of the 
covering was seven years old. — D ryis- 
DALK r. Reid, [1920] 3 W. W. R. 832.— 
CAN. 

132 li 0 . Animal unlawfully 

nt targe. h—OwDem of such animals have 
no right of action where they are killed 
or injured by falling into an open well. 
— Dille V. Great West Lite Assur- 
ance Co., [19261 3 D. L. R. 339; 
[19261 2 W. W. R. 342 ; 20 Bask. L. H. 
545.— CAN. 

132 ii d. .1— Where 

pltf. proves that his stock strayed on 
to deft.’s premises & there fell into a 
well & was killed, he has established a 
primd facie violation of the Act, & 
where deft.'e only explanation is that 
he erected a protection reasonably 
sufficient to keep animals away from 
thii well, but that the animal in question 
somehow or other got into the welJ, 
he has not rebutted the primd facie 
case, especially where the circumstances 
justify the inference that the animal 


got through tho protection by doing 
that which animals are wont to do. — 
Pitman v. Brown. 1192,5] 3 D. L. Ii. 
61 ; 119251 2 W. W. R. 36 ; 19 Sask. 

L. U. 362.— CAN. 

132 ii 6 . Ignorance of 

owner as to existence of well.] — An 
owner of land on which there Is an 
open well contrary to statute cannot 
rid himself of liability for damugcH 
caused thereby by pleading that he 
did not know it was there. — Hudson 

V. SiLZEH (Sask.), [1919] 3 W. W. R. 
575 ; 49 D. L. R. 12.5.— CAN. 

132 ilia. .] — The digging 

by a municipality of a ditch dangerous 
to auiinals alongside tho travelled 
portion of a highway 8c. the leaving of 
it unprotected, was held to be a mis- 
feasance which rendered the munici- 
pality liable for tho loss of a liorso 
which plunged Into tho ditch & was 
killed. — H owell v. Wilton Rural 
Municipality No. 472 (1922), 06 

D. L. R. 321; 15 Bask. D. 11. 427 ; 
[1922] 2 W. W. R. 568.— CAN. 

132 iv. Animal falling in cxca- 

valion.] — Deft. &pltf. w^cre neighbours. 
Pltf. ’s cow wlille running at huge fol 1 Into 
an excavation on deft.’s land : — Held : 
c)(f. cv'iild not recover damages. — 
I’lTa-ZJiN V. Shokluk, [J 9211 2 W. W. R. 
686 ; 16 >vlla. B. R. 482.— CAN. 

132 V. — .] — Tlic owner or 

occupier of land will be liable in dam- 
eMres for any h .-..s of stock resulting 
from failure to guard against access 
to an excavation. — K ki.logo v. Dappen 
(1922), 69 D. L. R. 528 ; [1922] 3 

W. W. R. 573.— CAN. 

132 Vi. Cellar of finnsed 

house.] — Deft, owned unfenced land on 
wliich was an unused open house with 
aedlur beneath. I’ltf.’s horse, running 
at large, got into tho house, &, while 
there, one of Its feet broke thniugh 
the door above the cellar &, being 
unable to withdraw It, it died : — HtM : 
the animals must take the land, as 
they find it, & Open Wells Aet did not 
apply. — W htthlkski v. I, off, 11923J 
2 W. W. R. 764.— CAN. 

z i. -Where there Is a 

bye-law' permitting cattle to run at 
large & such cattle are injured by the 
barbed wire of a fence which has fallen 
down through tho rottenness of Its 
posts, the owner of tho hmee is liable 
for the injury to cattle lawfully on tho 
highway, & injured thereon. — Ciiahe v. 
COLEKIDOE, 119171 2 W. W. R. 736.— 
CAN. 

z il. Oxi rarecmirse — Injury to 

racehorse.] — Applt.'s racehorse was 
injured on resp.’s raoocourso by a 
Bplint-cr from a stake used to- flag off 
a portion of the regular course, which 
had become dangerous owing to heavy 
rain : — Held : reap, having taken 
proper steps to ensure that the course 
was as safe os reasonable care & ski II 
could make it, & the risk not being in 
tho nature of a ” trap,” no liability 
attached for the injury* — W ackrow v. 
Takatuna JocBrKY Club, [1928] N. Z. 
L. B. 249.— N.Z. 

137 xiii. .J — Tho mere 

fact that a government railway line 
passing through pastoral country is 
unfenced cannot be token as an implied I 
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permission by the Transport Comrs. for 
stock of adjoining landowners to be 
uiion, or to cross, such lino. An 
animal straying on such a railway lino 
is a trcKjjassor, 6c. tho only duty owed 
by tho d'ransport Comrs. i o tho owner 
of tho animal is not recklessly to dis- 
regard its i>rosonco, or intentionally to 
indict injury upon it. — New Bouth 
Wai,i-;h Transport Comrs. v. Barton, 
[1933] Argus L. R. 228 ; 6 A. L. .T. 459 ; 

49 C. L. li. Ill; .33 S. ll. N. S. VV. 507 ; 

50 N. B. W. W. N. 230.— AUS. 

137 xiv. — — NegUgence of 

oicner .] — An action will not 11© for 
damages for the loss of cattle killed by 
a train when tho cattle were on tho 
railway line through tho negligence 
of pltf. — NEI.KON V. Grand Tuunr 
Facikic’ Ry. Co. (1020), 51 D. L. R. 
III.— CAN. 

k i. (•'rain left acccssihle to stock — 
In jury fnon eating — Grain escaping from 
granarii. \ — Whoi*© animals straying 
upon tho promises v\'(n*e injured by 
couMUiiiiug grain which had escaped 
from a grunary through no fault of 
ti>o grower : — Held : deft, was not 
liable under Oj)cn Widls Act, ll. S. B. 
(c 124), s. 3. - 11 ill p. Mallacii, [19181 

1 W. W. n. 10 ; 10 Bask. D. It. 419; 
37 D. L. R. 709.- -CAN. 

k 11. Animal lawfully at 

large.] -Wlxrc the n<jn -observance by 
n proprietor of land of Open Wells 
Act, R. B. H., 1009 (c. 124), s. 3, 
rcriults In injury to animals lawfully 
at largo which have strayed upon his 
land, 1)0 is Jiablo in damnges to tlielr 
owner, — WA'moNtJ. Guillaume, [1918| 

2 W. W. R. 1017 : 11 Sask. L. R. 348 ; 
42 D. D. R.. 380.- CAN. 

k iii. Graruiry reason- 

ably til for grain.] — Held : defts. wore 
not liable for rlainages for Injury to 
>ltfB.' horsoH, wbllo lawfully running at 
arge, caused by eating wheat which 
had run from a granary on deft-s.’ 
premises. In view of the jury’s dndlng 
that the granary was reasonably fit 
for storing the wheat as Qgain.'it 
animals running at large. — Glenn & 
BaIib p. B( HoriEi i). [1928] 2 D. Ii. R. 
319 ; [1928] B. 0. R. 208.— CAN. 

|{ jv. Animal irespafising.] 

— If grain be left in such an unguarded 
condition as to permit of horsi^s Ixdng 
attracted by It & eating it to their 
injury, the owner of tho grain wdll be 
liable for .the resulting damage, even 
thoufjh the horses arc trespassors. — 
Fulton v. Randall, Qf.k & Mitctiei.t., 
Ltd., [1918] 3 W. W. R. 331.— CAN. 

k V. .] — A person 

who allows threshed grain to bo noeoH- 
sible to HU)ck, Is liable in damages for 
tho death of an animal resulting ther(3- 
from, oven though tho animal was 
unlawfully at largo, unless the owner 
of the animal when turning it at large 
know that sucJi grain was accr’Bslble 
to stock. — Haworth v. Webu (1922), 
6.5 D. L. R. 174 ; 15 Bask. L. H. 275 ; 
[1922] I W. W. R. 1070.— CAN. 

k vl. . 1 — Pltf. alleged 

that deft, while engaged In seeding 
left out in his unfenced ploughed field 
an unprotected waggon box which 
contained wheat & that pltf.’s hoi so 
while lawfully running at largo gorged 
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189. Add. Annotations : — Consd. Dunster v. Hollis, 
[1918] 2 K. B. 796. Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. K. 640; 
Hillen v. I. C. I. (Alkali), Ltd., [1934] 1 
K. B. 455. 

140. Add. Annolation : — Refd. Bottomley i>. 

Bannister (1931), 101 L. J. K. B. 46. 

146. Add. Annotation : — As /o (1) Refd. Britisb A 
Foreign Marine Insce. v. Gaunt, [19211 2 
A. C. 41. 

145a. Animal killed — Meaning of ** external 6i 
visible injury."] — A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external A visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance A fulfilment 
of the conditions of the policy should be a 


condition precedent to any liability of the 
CO. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, A fell into a ditch with the 
von on top of it, A died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
A no certificate of a veterinary surgeon was 
obtained: — Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, A the injury 
was external A visible ; A (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Burridgk a Son v. Haines (P. H.) A Sons, 
Ltd. (1918), 87 L. .T. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 521. 1). C. 


itself with the wheat & died : — Held : 
deft, was not liable. — ^Musseiaian v. 
Zimmerman (1922), 66 D. L. R. 350; 
[1922] 2 W. W. R. 640.-~OAN. 

k vli. .] — The result 

of an action under Open Wells Act, 
R. S. S., 1020 (o. 169), aoes not depend 
upon whether or not the animals 
Injured were unlawfully at larg^o under 
Stray Animals Act, R, S. S. 1920 
(o. 124). — Wkntzall V. Perks, (1924/ 
3 W. W. R. 876.--<JAN. 

k vilJ. Grain mixed toiih 

pois(iip/yu8 mihtdance. ] — No liability 
attachOH to a railway co. for damager 
for the loss of cattle which die Iron: 
eating grain which has become mixed 
with load ore, where the grain was 
dropped upon the ground among the 
particles or lead ore by a cuHtomer of 
the railway co. while unloading grain 
fFpm the company’s cars. — Dawson v. 
Paradise Mink & Canadian Pacific 
Ry. Co., [1919] 1 W. W. R. 499.— 
CAN. 

k ix. .]— The obligation 

Imposed by Open Wells, etc., Act, 

R. 8. S., 1920 (c. 160), s. 4. is an 
absolute one, & where another’s animals 
have boon Injured as the result of 
threshed grain being accesslhlo to them, 
the fact that the granarv In question 
was reasonably fit for the storage of 
grain as against animals running at 
largo is no defence. — Schofikld v. 
Glenn & Babb, [19271 3 D. L. H. 188 ; 
[1927] 2 W. W. R. 183 ; 21 SasU. L. R. 
494.— CAN. 

n 1. Running into animal u»ino 

highway.] — Deft., while driving his 
automobile at dusk at twenty-five 
miles an hour with his lights on, ran 
into pltf.’s cow whlcli be laid not seen 
until very close txi it. He was held 
liable in damages. — Johnson v. (4iffkn 
(1921), 62 D. L. H. 635; [1921] 3 

W. W. U. 696.— CAN. 

n 11. .] — Pawluk V. Frie- 

SEN, [19301 2 D. L. R. 991.— CAN. 

pi. Turkeys at large on high- 

way .] — Cronsbkruy V. Peterson 
(1936), 6 F. L. J. (Con.), 309.— CAN. 

p ii. Running over caw drinking 

from otUicr.] — A motorist, colliding 
with a cow 'Which had stopped to drink 
from a gutter w'hile being driven from 
pasture, Is liable for damages on the 
principle of res ipsa loquitur. — Crowley 
r. Gardner, [19363 3 D. L. R. 795,— 
CAN. 

w 1. LiabUUi of boatoumer for 

act of repairer,)— A boatownor em- 
ployed a Joiner to repair Ids boats. 
The paint scrapings were left lying on 
the ground, & poisoned a cow that was 
grazing on the pasture : — Held : It was 
the boatowner’s duty to see that the 
paint scrapings were removed, & he 
was liable In damages lor the cow’s 
death. — Stewart v. Adams, [1920] 

S. O. 129 ; 57 Sc. L. R. 83.-^COT. 


w ii. Animals lawfully at large — 

Whether poison hidden trap.] — Poison 
which deft, had put in bags on his 
unfenced land & carefully covered with 
manure, & which, without his know- 
ledge, became exposed & caused the 
death of jiltf.'s cattle lawfully at large, 
which entered on the land ; — Held : 
not to constitute a hidden trap. — 
WiNMILL & 'PHOMAS V. COLLINS (Sosk.), 
[19271 3 W, W. R. 325 ; revsd., [1928) 

2 D. L. R. 353; 1 W. W. R. 705; 22 
8. L. R. 4 22.— CAN. 

w iii. ^ .1— Pltf. & 

deft, were farmers & occupied ad j clu- 
ing lands separated by a three-strand 
wire line fence, secured by posts. 
Deft.’s servant in the course of spread- 
ing grasshopper poison on deft.’s land, 
left an open bag of the composition 
on the ground at five feet distance 
from the fence. A horeo & a number 
of cattle, property of pltf., pasturing 
on his laud, were attracted by the 
smell of the poison, which consists in 
part of bran & salt, & having broken 
down one of the strands, wore able 
from pltf.’s land to reach the hag. Sc, 
eating the poison, they died. Pltf. 
sought to hold deft. liable for negli- 
gence. Deft. & his servant kne’jv that 
the mixture was poisonous to horses 
Sc cattle, & that pltf.’s horse Sc cattle 
wore loose on pltf.’s land. Whether 
they knew that the poison was an 
allurement to oattle was not gone into. 
Judmnent for pltf. Deft, appealed : — 
Held : the appeal should be allowed 
& the action dismissed. — Perozf.k v. 
SINCLAIR, 119331 2 W. W. R. 484 ; 4 
D. L. li. 317; 41 Man. L. R. 203.— 
CAN. 

141 i. Wrong quantity in poisonous 
dip — Animals poisoned.] — Pltf. alleged 
that the death of his sheep was due 
to the presence of an excess of arsenic 
in powder manufactured & sold by 
defta. which he Iiad added, together 
wltli more than the quantity of water 
specified in defts.’ printed instructions, 
to a solution through wliloh the sheep 
had already been nossod without 
injury : — Held : pltf. had not provwl 
tiiat the death of the sheep was due 
to an excess of arsenic in the powder. — 
Cooper v. Visseh, 11920] App. D. 111. 
— S. AF. 

PART HI. SECT. 1. SUB-SECT. 1.— 0. 

0 1. .1 — A claimant bos a 

right of action to compel council 
v^uer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim for compensation ; but he 
has no right of action In the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer. — H ogle v. Ernesttown Town- 
ship (1918), 41 O. L. R, 394; 18 

O. W. N. 347 ; 41 D. L. R. 123.— CAN. 

0 ii. Mandamus .] — The 

direction to the munioipal council to 
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award compensation under the Act of 
19 14 is mandatory ; fetheymayby man- 
damus bo require to obey the statute, 
— Noble v. Esquesino Township 
(1918), 41 O. L. R. 400 ; 13 O. W. N. 
339 ; 41 D. L. R. 99.— CAN. 

0 iil. .] — If a town- 

ship council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect. Sc award 
compensation. — Hudson & Hardy 
V. Bidduu^h Townbuip (1920), 46 

O. L. R. 216.— CAN. 

gf, Wanton killing of un- 

licensed dog.] — Notwithstanding the 
Act of 1917, B. C., 8. 3, one is liable in 
damages for causing death or injury 
to an unlicensed dog in a sheep- 

f >rot©ctloD district. If the injury is 
ntticted wantonly. — Wilgrkss v. 
RrroniE, [1920] 2 W. W. R. 421 ; 52 
D.L. R. 643.--CAN. 

§g. Stock‘brand8 Act, R. S. B. C., 
1024 — Offence against.) — R. ex ret 
Maxson V. Dobbin (B. C.), [19291 3 
W. W. R. 176 ; 52 Can. Grim. Cas. 
342.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— H. 

sh. Damage to mare in foal.] — An 
unborn animal, while it remains in 
utero, has no independent oxlstonco as 
a chattel. In an action for negligence 
owing to an injury suffered by a mare 
in foal, which caused her death & pre- 
vented the foal from being born alive, 
the injury assessed damages on the 
basis of the mare Sc foal as separate 
chattels : — Held : the true measure 
of damages was for the mare in foal & 
not for the more & foal separately, &, 
therefore, there must be a new trial. — 
Bell v. Thompson (1934), 34 S. R. 
N. 8. W. 431 ; 51 N. S. W. W. N. 138.— 
AUS. 

PART III. SECT. 1, SUB-SECT. 2. 

tk. Stray Animals Act, 1920 (c, 124) — 
Meaning of animal — Turkey.] — Since 
turkeys are not Included under the 
words “ animal ” or “ animals ” in 
above Act an owner of a turkey, who 
enters upon another’s land to get the 
turkey after It has strayed thereon 
comini ta a trespass. — Sorlie v.McKee, 
[192711 D.L. n. 249; {192711 W.W.R. 
66 : 21 Saak. L. R. 330. — CAN. 

sm. Authorised round-up — lAabilUy 
for trespass.] — A person who is autho- 
rised by the Minister to conduct a 
round-up in pursuance of a petition 
therefor under sect. 125 (3) of Domestic 
Animals (Unorganised Territory) Act, 
1924, is personally liable for a trespass 
oommitt^ in the course of the conduct 
of the round-up. The liability Im- 
posed by said sub-sect. (3) is both 
Joint & several on each one of the 
signers of the petition. The fact that 
some of the required number of the 
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161. After this case add “ See^ alsot Constitu- 
tional Law, VoL XI., p. 689 ; Copyholds, 
Vol. XIIL, pp, 21 et aeq:^ 

154. Add. Citation ;--17 C. B. N. S. 251, n. 

Add. Annotations : — Retd. Head v. Edwards 
(1864), 17 C. B. N. S. 245 ; Gayler & Pope 
V. Davies (1924), 93 L. J. K. B. 702. 

156a. — — .] — Manton v. Brocklebank, No. 
258a, post. 

156b. .] — (1) For injury caused by horses 

or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
facie evidence of negligence on the part of 
the owner. — Gayler Pope, Ltd. v. 

Davies (B.) & Son, Ltd., fl924] 2 K. B. 75 ; 
93 L. J. K. B. 702 ; 131 L. T. 507 ; 40 T. L. R. 
691 ; 68 Sol. Jo. 685. 

Annotation: — Generally. Refd. Doon v. Dalles, [1935] 2 
K. B. 282. 

159. Add. Citation 62 Sol. Jo. 161. 

Add. Annotation : — As to (1 ) Refd. Richards 
Davies, [1921] 1 Ch. 90. 

162. After this o^-se add “ See^ now;, Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

163a. Cat killing pigeons.] — The owner of a cat is 


not bound to keep it from straying into a 
neighbour’s land. 

A cat belongs to the class of animals 
manaiietcB naturce. For mischief done by it 
in following the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls & pigeons kept there : — Held : 
the owner of the cat was not liable. — Buckle 
V. Holmes, [1926] 2 K. B. 126 ; 95 L. J. 
K. B. 647 ; 134 L. T. 743 ; 90 J. P. 109 ; 
42 T. L. R. 369 ; 70 Sol. Jo. 464, 0. A. 

Annotation: — Refd. Cutler v. United Dairies (London;, Ltd., 
[1933] 2 K. B. 297. 

166. Add Annotation : — Consd. Hines w. Tousley 
(1926), 05 L. J. K, B. 773. 

167. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

168. Add. Antioiaiion ; — Refd. Performing Right 
8oc. V. Mitchell A Booker, [1924] 1 K. B. 762, 

174a. .1 — Anon. (1470), Y. B. 10 

Edw. 4, fo. 7, pi. 19. 

Annotationa : — Refd. Right v. Barnard (1074), Froem. K. B. 
379 ; Ricketts v. East & West India Docks, etc., Ry. 
(1852), 12 C. B. 160. 


signatures to the petition are forgeries 
& the consent of the Minister was 
therefore obtained by deoeptlt^ does 
not relieve the actual signers of it 
from responsibility for the ^v^ongful 
conduct of the round-up, — Jones v. 
Walkek, [1932] 3 W. W. R. 327.— 
CAN. 

PART III. SECT. 2. SUB-SECT. 1.— A. 

154 ix. .] — The owner of an 

animal in widch by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
Is due to the owner’s negligence is 
immaterial. — Whalley v. Vander- 
ORAND, [1919] 1 W. W. R. 87; 44 
D. L. R. 319.— CAN. 

154 X. To remove cattle — Under 

l^omeaiic Animals Ad. R. S. A., 1922 
c. 67), 8. 64.] — If lands of A. adjoin 
ends of B. without a fence between 
them, & the lands arc within an extra- 
mimicipal area which has not been 
closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.'s cattle stray on to B.'s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal. — R. (Gaoan) v. Hiixmer, 
[19231 3 W. W. R. 660.— CAN. 

167 i. Default of plaintiff leavriny 

property unprotected.] — There la no 
liability for cattle straying on to land 
open on two sides. & not therefore 
protected by a lawful fence as required 
by Trespass Act, R.S.B.C., 1924, s. 14. 
— Magdonald-Buohanan V. Johnson, 
[19341 1 D. L. R. 216.— CAN. 

176 iil. .]— Where a 

fence erected by one of two adjoining 
owners becomeH by agreement, express 
or implied, the line fence & the other 
adjoining owner fences three sides of 
his land & Joins on to the line fence, ho 
must pay a Just proportion of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 
& repair, bpt It also vests in him all the 
rtghu of &n owner in respect of the 
line fence. He Is entitled to strengthen 
& repair it by adding strands of wire 


to prevent his cattle getting upon the 
laud of his neighbour, & the latter haa 
no right to remove the strands. If he 
does so, & the cattle get upon bis land 
by his act, he cannot claim against the 
adjoining owner for resulting damogCB. 
— ARMflTRONO V. Thomson, [1923] 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

h 1. .] — A horse belonging 

to applf was being grazed in a held 
wnicj* adjoined resp.’s farm, upon 
whlcli he kept cattle, including a bull. 
The cattle were contlmialiy breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence botwx*on the properties was 
not a sufficient fence wltldn Fencing 
Act, 1908: — Held: there was no 
evidence of ncgllgonco by reap, towards 
applt. & without proof of scienter 
damages were not recoveralde. — 
Edwards v. Rawlins, [1924J N. Z. 
L. R. 333.— N.Z. 

1 i. .1 — Where there exists a 

valid bye-law permitting aulmals to 
run at large in a municipality, an owner 
cannot be held to bo guilty of negli- 
gence in allowing his animals so to run. 
— Kocn V. Grand Trunk Pacifio 
Branch Links Co., fl917] 1 W. W. R. 
1120 ; 10 Sask. L. R. 35.— CAN. 

HI. .J — Damage caused by a 

bull runuing at large contrary to 
Entire Animals Drdlnance, s. 4, is 
recoverable though the property dam- 
aged Is not surrounded by a lawful 
fence. — M cLkan r. Brett, [19191 3 
W. W. R. 521; 49 D. L. R. 162.— 
CAN. 

I iii. .1 — The owner of cattle 

rightfully running at large is not liable 
for damage to crops done by them on 
unfenced land.-^McKAY v. Loucks, 
[1920] 2 W. W. R. 1007 ; 53 D. L. R. 
394.— CAN. 

1 iy, . J — AnlraalH are not running 

at large when in charge of a herdsman. 
— R. V. Peterson, [1920] 1 W. W. R. 
506 ; 51 D. L. R, 104 ; 32 Can. CHm. 
Cos. 218.— CAN. 

1 V. .1— Cleary v, Hite, [1921] 

3 W. W. U. 130.— CAN. 

1 vl. .1— rPltf. & deft, owned ad- 
joining farms, 8c the line between the 
farms was unfenccd. Deft, turned his 
cattle loose & they went on to pltf.'s 
land & ate up his grain which was, to 
deft.’s knowledge, lying In stocks 
thereon : — Held : deft, was liable In 
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damagON. — D orrolowski v. Danyluk, 
[19211 2 W. W. U. 729.— CAN. 

1 vif, .] — A bull, which has 

broken tiirough from Its owner’s 
enclosed land on to adjoining enclosed 
land of another person & Is wltliout 
a herder, is running at largo within 
Stray Animals Act. — It, o. Brady, 
[1921] 3 W. W. R. 396.— CAN. 

1 vlii. .1” Under Animals Act, 

R. S. B. C., 5 924 (c. 11), s. 11, the 
owner of an animal unlawfully at large 
Is ilublo for personal Injuries committed 
by it w’he>! running at largo, as well 
as tor Injury to property. — J auorhon 

V. Schneider, 11927) 1 1). L. R. 1006 ; 
[19271 2 W. W. R. 257 ; 38 B. C. R. 
83.— CAN. 

1 ix. — .] — Trespass Act, 1924, 
0 . 269, B. 14. dealing with animals 
straying into lands unprotected by a 
lawful fence, does not apply to animals. 
In this instance swine, which by 
Animals Act, 1924, c. 11, s. 3, are 
absolutely prohibited from being at 
large. -“B ishop v. Lidkn, [1929) 1 
D. L. R. 998 ; 1 W. W. R. 402 ; 40 
B. C. R. 550.~CAN. 

1 X. .] — -Semblc : animals wliieh 

break out of one cncloHure into 
an adjoining enclosure belonging to 
another person are at lurg<i within 
Stray Animals Aet, Jt.S.H., 1930. — 
SiNULAiR r. Kennedy, 1193()1 3 

W. W. R. 041.— CAN. 

1 xl. . 1 — A horse j'linijiug away 

Avfiilo l)eing led to water by a lialtop 
rope is not at large by permission or 
unlawfully f>ii tiio liigfiway within 
sect. J31 (2) of Motor Vclnole Act.-- 
.STURRAiiD V. Bax^I'ER, [ 1938 1 2 D. li. R. 
605 ; 12 M. l\ U. 582.— CAN. 

D 1 . .] — Whore a mimlclpal 

bye-law is passed pursuant to Stray 
Animals Act, R. 8. 8. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the duty in i posed thereby 
la one towards the proprietors of 
cultivated land as defined In s. 2 (14) 
of the Act, & not totvards the public 
at large. — Osadciiuk v. Russniak 
(1922), 63 D. L. K. 323 ; 15Saj#k. L. R. 
286 ; [1922] 1 W. W. li. 829.— CAN. 

n ii. .1 — A municipality 

passed a bye-law providing that all 
animals should be allowed to run at 
largo In the municipality with certain 
exceptions & exc^ept between certain 

6 * 
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180. Add, Annotations : — As to (1) Consd. Manton 
V. Brocklebai:^, [1923] 2 K. B. 212. As to 
(2) Reid. Manton v, Brocklebank, [1923] 
2 K. B. 212. 

181. After this case add “ See, also, Bound abies. 
Vol. VII., pp. 281, 282.” 

183. Add, Annotations : — Consd. Manton v, 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
& Pope V, Davies, [1924] 2 K. B. 76. Reid. 
Theyer v, Purnell, [1918] 2 K. B. 333. 

187. Add Annotation : — Reid. Manton v, Brockle- 
bank, [1923] 2 K. B. 212. 

188a. Cat trespassing.] — Buckle v . Holmes, No. 
163a, ante, 

194. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

195. A dd. Annotations : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212 ; Hines v. Tousley 

(1920), 95 L. J. K. B. 773. Distd. Pardon v. 

Harcourt-Rivington (1932), 48 T. L. R. 216. 
Apld. A.-G. u. Oorke (1932), 48 T, L. R. 650. 
Refd. Mansel u. Webb (1918), 88 L. J. 

K. B. 323 ; Musgrove v. Pandelis, [1919] 
2 K. B. 43 ; A.-G. v. Cory, Kennard v. 
Cory, [1921] 1 A. C. 621; Rainham 

Chemical Works v. Belvedere Fish Guano 
Co., [1921] 2 A. C. 466 ; Hoare v. McAlpine, 

. [1923] 1 Ch. 107 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341 ; Gayler & 
Pope V. Davies, [1924] 2 K. B, 76 ; Glanville 
• V, Sutton (1927), 44 T. L. R. 98 ; St. Anne’s 


Digest Supplement. 

Well Brewery Co. v, Roberts (1928), 140 
L. T. 1 ; Pontardawe R. 0. v, Moore-Ciwyn, 
[1929] 1 Ch. 656 ; Sycamore v. Ley (1932), 
147 L. T. 342 ; Knott v. London County 
Council, [1934] 1 K. B. 126 ; Deen v. Davies, 
[1935] 2 K. B. 282. 

197. Add. Annotation : — Consd. Ajneil v, Paterson, 
[1931] A. C. 560. (So far as I understand the 
facts, I do not think the headnote in Piper v. 
Winnifrith is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per Viscount Hailbham.) 

197a. Liability of each owner for whoie 

damage.] — Two dogs, the property of dif- 
ferent owners, acting in concert, attacked a 
flock of sheep & injured several. An action 
of damages brought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
several decree against the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 
damage : — Held : when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied ; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole. — Arneil v. Pater- 
son, [1931] A. C. 560 ; 100 L. J. P. C. 161 ; 
146 L. T. 393 ; 47 T. L. R. 441 ; 75 Sol. Jo. 
424, H. L. ^ 


dates. Another bye-law prescribed 
what should constitute a lawful fence. 
Notldng was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Man., s. 602 (d) : — 
Held : the oflPoot of the first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to nm at 
largo between certain dates. & in this 
it ousted the common law liability of 
the owner of the (tattle for damages 
caused by them when so nmnlng at 
largo, & such damages wore not re- 
coverable oven if the land whore the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein contained should pre- 
vent the owner of any lands trespassed 
upon or of any property destroyed 
from waiving rights created by that 
bye-law & bringing his action in any 
competent ct. in cousoquence of any 
trespass : — Held ; that provision gave 
no right of action taken away by the 
other bye-law provision. — J ukks n, 
MiSKELLT, [1923] 2 D. L. R. 661 ; 33 
Man. L. R. 67 ; [19231 1 W. W. R. 
1057.— CAN. 

194 1 . llemoicness of damage.] — 

Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owuer knows that the neigh- 
bour frequently rides on horseback, & 
where It is customary In the country to 
ride horses when briuging home horses 
or cattle. — W hajjjoyv. vanderqrand, 
[1919] 1 W. W. R. 87 ; 44 D. L. R. 
319.— CAN. 

194 il. .1 — Where a heifer 

was thoroughbred & registered & its 
owner intended to I reed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote & unoertain to be con- 
sidered. — ^MoLean V . Brett, [1919] 


3 W. W. R. 521 ; 49 D. L. R. 162.— 
CAN. 

194 iii. .]— Deft.’s tres- 

passing “ scrub ** bull served pltf.’s 
young purebred heifer : — Held : pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted & shape being 
affooted by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “ throw back ” 
to the first bull in future breeding. — 
Cousins v. Greaves, [1920] 3 W. W. R. 
702 ; 54 D. L. R. 660.— CAN. 

194 iv. .] — Deft, negli- 
gently allowed Ills mare to escape & 
trespass in another’s field where she 
kicked & injured a farm boy wlille 
she was being ejected : — Held : the 
injury was not too remote. — Harrison 
V, Armstrong (1917), 51 I. L. T. 38. — 
IR. 

196 iU. .] — The owner of a 

bull at laige contrary to law must bo 
hold to have known that he would 
naturally seek to cover any heifer or 
cow which he can re4ch, & his covering 
the heifer of another owner on that 
owner’s property & against his will is 
a trespass for which the owner of the 
bull IS liable. — McLean v. Brett, 
[1919] 3 W, W. R. 621 ; 49 D, L. R. 
162.— CAN. 

196 iv. .3 — Deft.’s cattle 

trespassed on pltf.’s land which was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway & 
was charged by the steer & Injured, 
Deft, had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons : — Held : pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass ; the damages claimed were too 
remote, & the proximate oause of the 
injury was pltf. ^s action In approaching 
the animal on foot which he should 
not have done. — Hatton v. Morton, 
[19211 2 W. W. R. 803.— CAN. 

197 is. .1 — A sheep 


owner cannot Join the owners of 
trespassing dogs as defts. In one action 
for (larnagCB for the loss of his sheep. — 
McDermott v. Hudson (1920), 16 
Tos. L. R. 21.— AUS. 

197 i b. Onus of proof 

of damage done hy each dog.] — Applt.’s 
sheep were worried by 5 dogs, of which 
rosp.’s dog & one belonging to an 
unidentified owner were snot. In an 
action in the magistrates’ ct. resp. was 
ordered to pay one-fifth of the total 
damages. There was no direct evidence 
as to the precise extent of resp.’® dog’s 
depredations os dlstlnguishod from 
those of the other 4 clogs : — Held : 
allowing the appeal, & awarding as 
against resp. the total damages assessed, 
if 2 or more dogs belonging to different 
owners go together & jointly partake 
in a raid on sheep, then such raid is 
a joint affair, & on proof of this it 
lies on the owner of each dog to establish 
affirmatively the particular part of the 
damage his dog did, & to establish also 
that his dog acted independently of the 
others, & not in concert with them. — 
Lankshkar V . Fahi, [19301 N. Z. L. R. 
347.— N.Z. 

197 iv. .1— Where 

daihago is done by animals belonging 
to several owners the fact that the 
Injured party cannot specify the 
amount of damage done by the animals 
of each owner does not ciisentitle lilm 
to substantial damages. — Pixley v. 
Bedford, [1918] 2 W. W. R. 1055 ; 11 
Sask. L. R. 345 ; 42 D. L. R. 560.— 
CAN. 

197 V. .)—*The owners 

of different animals were held liable as 
joint tortfeasors for destruction of 

f ain. — Althouse v. Bksana, [1919] 
W. W. R. 726 ; 49 D. L. R. 158.— 
CAN. 


PART III, SECT. 2. SUB-SECT. 1.— C. 

200 ii. J— Where by deft.’s 

negligence his four-horse team ran 
away & pltf. ran out to stop them & 
received injuries : — Held : pltf. could 
not recover damages as he failed to 
show that any person was in danger 
when ho tried to stop the horses. — 
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Vol. n. — ^Animab. Cases 201—214. 


201. Add, Annotation : — Consd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

202. Add. Annotation : — Refd. Phillips v, Britannia 
Hygienic Laundry Co., [1923] 1 K. B. SSO."* 

203. Add, Annotations : — Consd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 75; EUor v. Selfridge 
& Co., Ltd. (1930), 46 T. L. R. 236 ; McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v, Brocklebank, [1923] 2 K. B. 212 ; 
Phillips V, Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 539. 

204. Add, Annotations: — As to (1) Consd. Gayler 
& Pope V, Davies, [1924] 2 K. B. 75. Refd. 
Manton v, Brocklebank, [1923] 2 K. B. 212. 

205. Add.,. Annotations : — Refd. Gayler & Pope r. 
Davies, [1924] 2 K. B. 75 ; Deen v. Davies, 
[1935] 2 K. B. 282. 

205a. Attempt to stop horse — Volenti 

non lit injuria.] — A liorse belonging to dolts. 
& attached to one of tlicir vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, & separated by a hedge from, pltf.’s 
garden, & ti^e driver, who had followed it, 
was tr 5 dng iv' pacify it, but as it continued 
very restive, the driver, who was excit^ed, 
shouted Ilelx), help 1 " whereupon pltf. 
went over the hedge & attempted to hold the 
horse, but it suddenly reared & threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found (a) that 
pltf. did not freely & voluntarily, with full 
knowledge of the nature of the risk he ran, 
impliedly agree to incur it ; \b) fLat defts. 
were guilty of negligence in employing the 
horse to draw the van ; &; (c) that negjigence 
was the cause of the accident : — Held : the 
negligence (if any) of defts. in employing th(< 
horse could not be said to be the cause of 
the accident, inasmuch as there was a novus 
actus intenwniens — namely, pltf.’s attempt to 
hold the horse, which he must have known 
was attended with risk, & therefore that 
the principle of volenti non fit injuria apidied 
& precluded the idtf. from recovering. 

Per ScRUTTON, : If a horse bolts in 
a highway &; a bystander tries to stop it & 
is injured, the owner of the horse is under 
no legal liability to the injured person. 

Per Slesseu, L. J. : If a man sees his child 
in great peril in the street from a runaway 
horse, &, moved by paternal affection, dashes 
out & is injured in attemx)ting to stop the 
horse, it may in those circumstances well be 


said that there is in law no novus actus inter- 
veniena. — Cutler v. United Dairies 
(London), Ltd., [1933] 2 K. B. 297; 102 
L. J. K. B. 663 ; 149 L. T. 436, C. A. 

Annotation: — Distd. Haynes t?. Harwood & Sou, [19351 1 
K. B. 146. 

205b. .] — Pltf., a police con- 

stable, was on duty inside a police station in 
a street in which, at the material time, were 
a large number of people, including children. 
Seeing defts. ^ rimaway horses with a van 
attached coming down the street he rushed 
out <fe eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages: — Held: (1) on the 
evidence defts.’ servant was guilty of negli- 
gence in leaving the horses unattended in a 
busy street ; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life & limb, & as the 
police were under a general duty to intervene 
to protect life So property, the act of, & in- 
juries to, pltf. were the natural & probable 
consequences of defts.’ negligence ; (3) the 
maxim “ volenti non fit injuria ” did not 
apply to i)revent pltf. recovering. — Haynes 
V. Harwood, [1936] 1 K. B. 146 ; 104 L. J. 
K. B. 63 ; 152 L. T. 121 ; 51 T. L. R. 100 ; 
78 Sol. Jo. 801, 0. A. 

Annotations : — As to (3) Distd. Sylvester v. Chapman, litd. 
(1935), 79 Sol. Jo. 777. Consd. Been v. Davies, [1935] 2 
K. B. 282. 

206a. .] — Gayler & Pope, Ltd. v, 

Davies (B.) & Son, I/td., No. 150b, ante, 

207. Add. Annotation : — Refd.’ Haynes v. Harwood, 
[1935] 1 K. B. 146. 

208. Add. Annotations : — Consd. Glasgow Oorpn. 
V. Taylor, [1922] 1 A. C. 44. Dlst'd. Donovan 
V. Union Cartage Co. (1932), 49 T. L. R. 125. 
Consd. Liddlo v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101. Consd. 
Haynes v. Hai*wood, [1935] 1 K. 13. 146. Refd. 
Hardy v. C. L. Ry., [ 1920] 3 K. B. 159 ; Wold- 
Blundell v. Stephens, [1920] A. C. 956. 

214. Add. Annotations : — Consd. Paul v. G. E. Ry. 
(1920), 36 T. L. R. 344 ; Hargrove v. Burn 
(1929), 46 T. L. R. 69. Apprvd. Cooper v, 
Swadling (1929), 46 T. L. R. 73. Distd. Swad- 
ling V. Cooper (1930), 46 T. L. R. 697. Consd. 
M’Lean p. Bell (1932), 48 T. L. R. 467. Refd. 
Ellerman Lines v. (Irayson, [1919] 2 K. B. 
614 ; Saies v. Brist^ol Petroleum Co. v. 
G. W. Ry. (1920), 90 L. J. K. B. 1289 ; 
Admiralty Conns, v. S.S. Volute, [1922] 
1 A. C. 129 ; Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204 ; 


McDonaia) V. BuaR. [1919] 3 W. W. K 
825.— CAN. 

200 111. .] — A horse owned hy 

deft. CO., attached to a bread-waigon, 
ran away upon a city street & came in 
contact with a truck upon w’hlch pltf. 
was standing, causing him to fall to 
the pavement &. sustain serious In- 
juries : — Held : there was no evidenoo 
of negligence. The accident was 
clearly the result of the horse running 
away, & there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
— Canivet V. Buovm's Bread, Ltd., 
[19301 1 D. L. R. 519 ; 64 0. L. It. 
580.— CAN. 

206 X. Mechanical prt- 

caiUiona for control of horscA — Tucker 
V. Hennessey, [1918] V. L. R. 56.— 

AUS. 

si. .] — A two-horse 


light trolly used for delivering Ice was 
left unattended by the driver In a 
public road while he delivered Ico, 
The wheel was chained & the reins tied 
to a swingle-bar. While the driver 
was In a shop on the roadside the horses 
were startled by a boy on a bicycle 
riding over a piece of p^er. The driver 
saw the horses move off, ran out of the 
shop, & a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses striking the 
driver on the leg, he released his bold 
on the reins. The horses then bolted 
& collided with a stationary vehicle : — 
Held : the driver had not been guilty 
of negligence. — Ottewiix v. Alaska 
Ice Cream Co., Ltd., 11928] S. A. 8. R. 
107— AUS. 

w 1. — — .) — It Is negligence for 

a man mounted on a bicycle to drive 
loose horses at 6.15 a.m. along the 
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streets of a populated district, urging 
them round comers at a fast trot. — 
Barrett v. Hardik & Tiiomi'son, 
Ltd., [1924] N. Z. L. 11. 228.— N.Z. 

I. Restive horse — Negligence.] — 
. was driving a motor oar when he 
was held up by the traffic police. 
Deft.’s driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & backed 
Into the motor car, occasioning damage 
to It. The horse hod not previously 
been known to be restive, & was usually 
quiet, & the driver was unable to say 
what had frightened the horse. The 
driver was not In any way negligent 
In the manner in which he looked 
after the horse : — Held : there was no 
evidence of negligence on the part of 
the driver of the horse or of deft. — 
Sartori V, Reynolds, Ltd. (1927), 

I 29 W. A. L. R. 32.— AUS. 



Cases 214—288. 


English and Empire Digest Supplement. 


The Chatwood, [1930] P. 272 1 ; Flower v. 
Ebbw Vale Steel, Iron & Coal Co., [1934] 
2 K. B. 132. 

210. Add* Annotations : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; PhUlipe v* 
Britannia Hygienic Laundry Co., [1923] 
1 K. B. 539 ; Gayler & Pope v, Davies, 
[1924] 2 K. B. 76. 

218. Add. Annotations : — Consd. Manton v* 
Brocklebank, [1923] 2 K. B. 212; Buckle 
V. Holmes, [1926] 2 K. B. 125 ; Sycamore v. 
Ley (1932), 147 L. T. 342 ; Been v* Davies, 
[1935] 2 K. B. 282. Refd. Gayler & Pope v* 
Davies, [1924] 2 K. B. 75. 

210a* Dog left Inside motor car.] — Deft, parked his 
saloon car in a street with its back against 
the pavement. The car was left shut with 
a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
pltf., who had parked his car near deft. *8 car, 
was walking past deft.’s car the dog, which 
had been barking & jumping about the car, 
jumped up against the window in the rear of 
doft.’s car, smashing a panel, whereby a 
glass splinter flew out &, entered pltf.’s eye, 
with the result that pltf. lost his eye. In an 
action for damages for personal injuries : — 
Held .* the danger of a piece of glass being 
knocked by a dog out of a small window at 
the back of the car, of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a ^/erson ought to be 
convicted of negligence for not taking any 
precautions against it. A person must guard 
against a reasonable probability of danger ; 
he was not bound to guard against a fan- 
tastic possibility. — Fardon v. Hahcouut- 
Rivinoton (1932), 146 L. T. 391 ; 48 T, L. K, 
216 ; 70 Sol. Jo. 81, H. L. 

Annotations : — Consd. Deon v. Davies, [1D36] 2 Iv. B. 282. 
Refd. Fryer v. Salford Corpn., fiu:i7] I All E. U. G17 ; 
Woodman u. Richardson & Ooucroto, Ltd., (1937] 3 All 
E. R. 860. 

219b. .] — Where a pltf., aged five, when 

loaning over a motor car, stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warning by deft., the owner of the car, to 
the children accustomed to play nearby, was 


bitten by a dog owned by deft., confined to 
the car by a leaah so that it could project its 
nose only 3 inches over the rim of the door, 
& where the evidence that the dog was of a 
ferocious disposition towards mankind, & 
that deft, knew of it, was so slight that no 
reasonable jury could act upon it : — Held : 
judgment must be entered for deft. 

Per ScRUTTON & Lawrence, L.JJ. — The 
doctrine of scienter^ applicable to the liability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per Greer, L.J. — The owner of a dog 
might be liable to a person bitten, apart from 
any scienter ^ If he placed it in such a position 
& under such circumstances as gendered it 
likely that the dog would get excited, would 
lose its temper, & would cause damage to 
persons lawfully passing along the highway. 
But here deft, had tied up the dog in the 
way proved, had warned the children of the 
neighbourhood, & this warning had been 
expressly conveyed to pltf. Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been. — Sycamore v* Ley (1932), 147 
L. T. 342, 0. A. 

Annotation: — Consd. Deen v. Davies, [1935] 2 K. B. 282. 

219c. Dog with lead trailing — Nuisance.] — Deft., 
walking with a dog on a long lead, held the 
lead so loosely that the dog escaped from her 
control & chased a cat. In doing so, the 
lead became entangled with pltf.’s legs & she, 
a woman of LS years of ago, was thrown & 
injured : — Held : a dog with a long lead loose 
upon the road is a nuisance & pltf. was en- 
titled to succeed. Pltf. was also entitled to 
succeed upon the ground of the negligence 
of deft. — Pitcher v. Martin, [1937] 3 All 
E. R. 918 ; 53 T. L. II. 903 ; 81 Sol. Jo. 670. 

220. Add. Annotation : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

222. Add. Annotations: — A.? to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. Generally, 
Refd. Deen v. Davies, [1935] 2 K. B. 282. 

226. Add. Annotations: — A.? to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. As to 
(2) Consd, Deen v. Davies, [1935] 2 K. B. 282. 


215 iii. LiabilUy of dog oaner.] 

— Deft. '8 dog, to his knowledge, nad tor 
long bad a habit of running after & 
barking at boreoe & carriages travelling 
upon liigbways : — Held : deft, was 
liable in damages tor Injury caused by 
the running away of horses frightened 
by the dog so acting. — Birdsa^ll v . 
Mburitt (1917), 38 O. L. R. 587 ; 35 
D. L. R. 200.~CAN. 

215 iv. NcrieTifcr.l — Deft.’s 

dog jumped from an automobile & ran 
at pltf.’s horses &: barked causing the 
horses to Jump sideways, the pole strap 
to break, & the team to run away, 
causing loss & bodily injuries. The ct. 
found that the dog had, to deft.’s 
knowledge, the mischievous propensity 
of doing such acts, & deft, was held 
liable in damages. — Spat v . Hoqson, 
119191 H W. W. R. 210.— CAN. 

221 ii. .] — In Saskatchewan 

the principles of the common law 
govern liability for damage done by a 
bull when at largo, with the exception 
that there is no diffopence, as there 
apparently Is in England, between the 
cose of damage on a highway & damage 
on private property. Therefore, al- 
though there is a statutory prohibition 
against allowing bulls to run at lar^, 
yet, in the absence of evidence that the 


bull in question was vicious or jKissessed 
ohameteristJes different from those of 
bulls gronerally, there is no liability 
in damages for damage done by it 
when at large unless the damage was 
such as might reasonably have been 
anticipated as the result of its being 
at largo, — R ichardson t?. Dorn, [1937] 
1 W. W. R. 143. -CAN. 

224 Iv. .1 — ^Kochu. Snvder 

(1936), 6 F. L. J. (Con.), 5.— CAN. 

225 Hi. .] — Pltf.’s motor 

car Golilded with a dark brown beifer 
be longing to deft, which had strayed 
from deft. ’a unfonced land & come 
suddenly out on to the highway from 
the land of on adjoining owner ; the 
car was overturned & pltf. sustained 
Injury. There was no negligence In the 
drivij^ or management of the oar: — 
i/eid : deft, was not liable to pltf. — 
Hall V. Wightman, [1926] N. 92. — IR. 

225 iv. .] — Held: per- 
mitting one’s cattle to run at large on 
a provincial highway being forbidden 
by Highway Improvement Act, 1927, 
B. 73, the presence of the calves on the 
road was unlawful, quite as much so as 
if forbidden by a municipal bye-law ; 

where an animal is unlawfully upon 
a highway in this Provinoe, the owner 
is liable in damages for any injury 
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which is the natural result of the 
unlawful straying. — McMillan v . Wal- 
lace, [1929] 3 D. L. R. 367 ; 64 O. L. R. 
4.-— CAN. 

225 V. .] — The owner of a 

cattle farm in •Southern Rhodesia, a 
cattle country with large open spaces, 
is not negligent if he allows his cattle 
to roam over his farm though such 
cattle may stray on a public road 
running across the farm, & if a bull 
in his possession & aocompanying such 
cattle injures a pei-son lawfully using 
the road, the owner of the farm is not 
liable unless he knew or ought to have 
known that the bull was vicious. — 
Moubray v.^Syfret (1935), App. D. 
199.— S. AF. ‘ 


226 i. Sheep — Defective fence — 

Natural propensity .] — A motor cyclist 
was Injured by a collision In daylight 
with a sheep ui>on a public road. 
Pursuer averred that defender was 
negligent in. knowingly falling to keep 
his fences in such repair as would 

S revent his sheOp from straying on to 
10 road, in any event, in lowing 
bis Mheep to graze upon the road : — 
Held : the accident was not the natural 
6c probable result of the negligence 
alleged. — F razer v . Patb, [1923] 8. C. 
748 ; 60 Sc. L. R. 470.— «COT. 
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226a. Duty of owner.] — ^No duty is cast upon 

the owner of an animal mamuetce naturce^ 
which is being depastured on land adjoining 
the highway, to prevent it from straying on 
the highway, unless it is known to be of 
vicious habit. But a person who brings an 
animal on the highway must take reasonable 
care to prevent it from doing damage t(» 
other persons thereon. What constitutes 
reasonable care is a question of fact in each 
case, & the standard of reasonable care may 
not be the same in the country as in a town. 
In this respect the duty to the public is the 
same in the case of one who leaves an 
animal in the street, & of one who places it 
in a stable or yard adjoining the street 
without taking proper steps to prevent it 
from straying into the street, where it would 
naturally go. In either case the owner is 
liable for the conduct of the animal if ho puts 
it in a position in which it is likely to cause 
damage to persons lawfully using the high- 
way. — Deen V . Davies, [1935] 2 K. B. 282 ; 
104 L. J. K. B. 640 ; 163 L. T. 90 ; 61 T. L. R. 
398 ; 79 Sol. Jo. 381, C. A. 

230. Add, A nnotation : — Consd. Deen v. Davies, 
[1935] 2 K. S. 282. 

234. Add, Annotations : — Consd. Deen v, Davies, 
[1935] 2 K. B. 282. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

235. Add, Annotaiion : — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

238. Add, Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 

239. Add, A7inotations : — Consd. Manton r. 


Brocklebank, [1923] 2 K. B. 212; Hines 
V , Tousley (1926), 95 L. J. K. B. 773. Dlstd. 
Fardon v, Harcourt-Pi\nngton (1932), 48 
T. L. R. 216. Apld. A.-G. v. Corke (1932), 
48 T. L. R. 660. Refd. Mansel v, Webb 
(1918), 88 L. .T. K. B. 323; Musgrove 
V , Pandelis, [1919] 2 K. B. 43; A.-G. 
V, Cory, Kennard v, Cory, [1921] 1 A. C. 
621 ; Rainham Chemical Works v. Belve- 
dere Fish Guano Co., [1921] 2 A. 0. 
465 ; Hoare t). McAlpine, [1923] 1 Ch. 167 ; 
Oockbnrn v. Smith, [1924] 2 K. B. 119; 
Edwards v, Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler Pope v, Davies, 
[1924] 2 K. B. 75 ; Booth v. Thomas (1925), 
42 T. L. R. 114; Noble r. Harrison, [1926] 2 
K, B. 332; Smith v, G, W. Ry. (1926), 
135 L. T. 112 ; Glanville f;. Sutton (1027), 44 
T. L. R. 98 ; St. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1 ; Pontardawe 
R. C. V. Moore-Gwvn, [1929] 1 Oh. (‘>50; 
Sycamore t;. l.cy (1932), 147 L. T. 342 ; Knott 
r. London County Council, [1934] 1 K. B. 
126 ; Deen v. Davies, [1935] 2 K. B. 282. 

240. Add, Annotation : — Refd. Knott i\ London 
County Council, [1934]1 K. B. 126. 

243. Add. Annoialions : — Consd. Sycamore v. Ley 
(1932), 147 L. T. 342. Refd. Manton v. 
Brocklebank, [1923] 2 K. B. 212 ; Buckle v. 
Holmes (1925), 96 L. J. K. B. 158. 

244. Add. Annotations : — A .9 to {2,) Apld. Sylvester 
V. Chapman, Ltd. (1935), 79 Sol. Jo. 777. 
Consd. Sycamore v. Ley (1932), 147 L. T 342. 

244a. Leopard — Confined in cage — Volenti non 
fit injuria.] — SvLVEs'iErt v. Chapman, Ltd. 
(1935), 79 Sol. Jo. 777. 


•k. Animals running “ at large ” — 
Dog — DUing 2 )ed€sbian.] — The owner 
l8 liable in damages only if he knew 
that the dog was viciously dieposed. — 
Bowkn V. LianTFooT, [1020] 2 VV. \V. 
11. 153 ; 52 D. L. K. 305 ; 30 Man, 
L. R. 337.— CAN. 

si. Horses — Collision with 

motor car.] — The owner is prirnd facie 
liable only for such damages as a liorse 
Is likely to commit if allowed to stray. 
The doctrine of scienter applies, & the 
case is In the same class as that of a 
horse biting or kicking a poi*son on the 
highway. — Osadohuk v. Rdssniak 
(1922), 63 D. L. R. 323 ; 15 Saak. L. R. 
286 ; [1922] 1 W. W. R. 829.— CAN. 

80 . Animals driven on highway — 
Negligence of motorist.] — Animals are 
legally on a highway when being 
driven along, & a motorist must use 
due care. & cannot recover damages for 
injury If he does not. — Haggerty r. 
McIntosh (1035), 3 D. L. R. 202 ; U. R. 
326 ; 6 F. L. J. (Can.), 20.— CAN. 

PART III. SECT. 2. SUB-SECT. 1.— D. 

tm. Person in un fenced garden — 
Caw escaping from railway yard .) — Tlio 
animal knocked down & injured pltf., 
but was not vicious, but nervous & 
excitable: — Held: pitf.'s action to 
recover damages for her injuries failed. 
— Street v. Craig (1920), 48 O, L. It, 
324 ; 66 D. L. R. 105.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

q i. .]— Applt. kept about 

seventy hives of bees on a small piece 
of land adjoining tosp.’s farm. While 
reaps, were reaping close to the apiary, 
bees in great numbers attacked resps. 
& their horses, causing serious Injuries. 
In an action for damages, the magis- 
trate found os a fact that applt. was 
guilty of ncgligonoe ,* &, further, apart 
from negligence, the liability of a bee- 
keeper was coextensive with the 
Uabuity of a person keeping on his land 


wuUt, wild & dangerous animals, or 
pol.sonou.'i * imos. From this judgment 
deft, appealed ; (1) Apiaries 

Act, 1027. being rosti’ictivo & not per- 
missive, ao»w not exempt a regi.stcrcd 
at)Iartst from coinaum-law liability for 
Injm lcs infllct/cd by his l)ee8 ; (2) api)!!.. 
was guilty of uegllgence in keeping so 
many hives of bees on the boundary, 
& this negligence was the eiTofjtjvo 
C4inso of tlie injury & damage. — 
Rouins V. Kennedy & Columu, 11931) 
N. Z. L. R. 1131,— N.Z. 

an. lluslcy .] — An animal which Is the 
result of a cross between a dog & a 
wolf must be considered as osHontlally 
a wild animal. & a person In charge 
thereof will be responsible for injury 
done by It to a human being. — T emple 
r. Elvkby (Sask.), [1920] 3 W. W. 11. 
652.— CAN. 

sp. Steer.] — The rule that an owner 
of an animal of an ordinarily quiet 
nature is liable for the vicious acts 
thereof only if lie know that the animal 
was accustomod or likely to commit 
such acts, applies to an uctiou for 
damages for persoual Injuries caused 
by an attack by a steer. — Rohekthai. 
V. Hess (Hesk.). fl»27l I D. L. H, 493 ; 
[1927] 1 W. W. U. 15.— €AN. 

sr. Animal trespassing — Injury to 
owner of land while being driven off. ] — 
A boar was trespassing on rosp.’s land, 
&, while being driven off by him & 
after being hit by him with a batten, 
suddenly turned upon & tossed him, 
causing injury : — Held : the injury 
wa« not the natural & ordinary con- 
sequence of the trespass, as it is not 
ordinarily In the nature of a hoar 
domiice naturm to attack a human 
being, &, on the facts, there was In- 
sufficient proof of sdader. — Mark v. 
Barkla, 11935] N. Z. L. K. 347.— N.Z. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

246 L Vicious cmimala in general — 

63 


Duly to keep under control.] — If an 
owner of a daTigerous auhnal knows it 
to 1)0 dangerous & neglects to keep It 
safe, he is liable In damages for injuries 
or death caused by it. — 'rAUAflOFK r. 
ZfELrxMKV, (19211 2 W, W. U. 135; 
14 .Sask. L. li. 226 ; 59 D. L. R. 177.— 
CAN. 

246 ii. .] — In an action 

for datnages for the death of a jjerHon 
killed by a bull known to be dangerous 
allowed to be at largo on the fann where 
deceased lived, a defence of contribu- 
tory ncgllgoiuje cannot be supporl-ed 
by the fact that deooased, tiiough 
knowing of the possible danger, wont 
about her ordinary business on the 
farm. In the course of which she was 
killed. — T ajiasofev. Ziklinhky, [1921] 
2 W. W. R. 135 ; 14 Hosk. L. R. 226 ; 
59 D. h. R. 177. -CAN. 

245 Ui. .] — Liability 

attaches to the owner if, knowing of 
the mlBchievouB tendencies of his dog, 
he neglects reasonable precautions to 
prevent such tei.doncleB causing 
damage. 

Pltf, walking in the street was 
passing deft. ’8 house, when his dog 
rushea out, knocked her down, & 
Injured her. At the trial of an action 
for damages for her injury, the Jury 
found that deft, know that the dog 
vms of a vleloufl disposition & osHcssed 
danfiage.s to pltf. : — Held : there was 
evidence to sustain the Jury’s finding, 
deft.’s wife, who was in control of the 
dog, having knowledge of its pro- 
pensity to rush out & jump at persons 
paaslng. — Norton v. FrrzoEfiALi), 
[1928] 3 D. L. H. 474 ; 62 O. L. K. 

314.— CAN. 

246 iv, .) — The owner of a 

domestic animal, e.g. a bull, unlaw- 
fully at largo contrary to a statute Is 
not liable for personal injuries com- 
mitted by It, even though it was at 
largo through the negligence of the 
owner, unless the statute so provides 
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246a. Bull attacking cow — Bull in auction yard.] 
— In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in. charge of deft. ’a servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of scienter, — Hinckes v. 
Harris (1921), 65 Sol. Jo. 781. 

250. Add. Annotations : — Expld. Knott v. London 
County Council (1933), 49 T. L. R. 403. Refd. 
Knott V. London County Council, [1934] 1 
K. B. 126. 

254a. Person In control of dog liable — Not 

owner of premises.] — Pltf. was a charwoman 
who was emjiloyed as a cleaner at a school 
owned by defts., the London County Council, 

was bitten by a dog, an Airedale, while 
doing her work at the school. The dog 
belonged to & was under the control of the 
school-keeper, who lived on the school 
premises, & was forbidden to keep any 
domestic animal except a cat or a dog. He 
kept the dog in question as a pet, & not as a 
watch-dog or otherwise for the benefit of 
defts. The school -keeper was aware that 
.the dog had formerly attacked a boy, Sc the 
county ct. judge found at; a fact that he 
knew the dog to be accustomed to attack 
mankind. Defts. did not know that the 
school-keeper had a dog. In an action by 
pltf. for keeping a dog which was known to 
be of a herce & mischievous nature & ac- 
customed to attack & bite mankind : — 
Held : the knowledge of the school-keeper 
that the dog was accustomed to attack man- 
kind was not acquired by him as the servant 
of defts., Sc pltf. showed no cause of action 
against them. 

Per Lord Wright ; “I think both the 
common law <fe the liCgislature in Dogs Act, 
1900 (c. 32), have recognised that a dog, 
which has been described as ‘ a familiar 
animal,’ is naturally so associated with a 
particular master that responsibility for its 
acts should depend on ownership or posses- 
sion & control.^’ — Knott v. London County 
Council, [1934] 1 K. B. 120 ; 103 L. J. K. B. 
100 ; 150 T. 91 ; 97 J. P. 335 ; 50 T. L. 11. 
55 ; 31 L. G. II. 395, C. A. 

254a. .] — Leng v. Dodgshon (1935), 79 Sol. 

Jo. 127. 


255. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

258a. Mare attacking horse — Strange mare turned 
Into field with horse.] — Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
— Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands {see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetce naiurcct was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of liis 
intention to place the mare in the field, or 
to have a person on the watch or in charge 

* of her, Sc on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v. Brocklebank, [1923] 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 L. T. 
135 ; 39 T. L. R. 344 ; 67 Sol. JO. 455, 0. A. 

AnnotcUioTiB: — Ax to (2) Apld. Buckle v. Holmes, [192G] 2 
K. B. 125. Reid. Gaylcr & Pope v. Davies 11924] 2 K. B. 
7.5 ; Glanvillo v. Sutton (1927), 44 T. L. R. 98 : Cutler v. 
United Dairies (London). Ltd., [1933] 2 K. B. 297. 

260. Add. Citations 6 Exch. 697 ; 1 7 L. T. O. 8. 
168 ; 156 E. R. 724. 

Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. Annotations: — As to (1, Expld. Addie 
(Collieries) v. Dumbreck, [1929] A. G. 358. 
Refd. Hardy v. C. L. Ry., [1920] 3 K. B. 459. 
As to (2) Consd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 770. Refd. Fairman 
V. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74 ; Manton v. Brocklebank, [1923] 
1 K. B. 406. 

264. Add. Annotations: — As to (1) Refd. National 
Provincial Sc Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; I^tang 
V. Ottawa Electric Ry.» [1926] A. 0. 725 ; 
Cutler V. United Dairies (London), Ltd., 
[1933] 2 K. B. 297. 

270a. Mare kicking horse.] — Manton v. 

Brocklebank, No. 258a, ante. 


or the injiiritss wore suoh as might 
rea43onably bo expected to bo the 
natural result of the animal in question 
being at large. — Darken v. Cole, 
(19311 1 W. W. R. 9 ; 1 D. L. 11. 811 ; 
25 Alfa. L. R. 157.— CAN. 

24'6 iil. . 1 — While deft, 's servants 

wore unloadiuK cattle at a railway 
station tt bullock " got wild ” on 
the platfonq, rushed upon adjoining 
ground, was driven back, escaped 
through a gate, ran through the 
streets of the city, & injured pltf. ; — 
Held: the bullock on emerging from 
the railway wagon had displayed Its 
wild ooudltion to doft.*8 servants 
in such a way as to deprive thorn of the 
bcnedt of the doctrine of the primA 
facie harmlessness of domestic animals 
as frequenters of the highway, & the 
duty of controlling it as though it 
belonged to the class of ammali 
ferm nuturce had fallen on deft. 8c 


his servants. — H oward v. Bkuoin, 
O’Connor & Co., [19261 ‘2 I. R. 110, 
US.— IR. 

260 i. Failure to keep same off 

premises.}— li a party harbours a dog, 
or allows It to i*emaln about his pro- 
misee, with a knowledge of Its vicious 
character, he Is liable for injuries caused 
Iw It, though he la not the owner. — 
WOOD V. Vaughan (1889), *28 N. B. R, 
472.--CAN, 

o 1. .1 — It la negligence on the 

part of the owner of a stallion, whose 
ols^sltlon towards mares is known 
to him U) be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure In whieh, as 
he is aware, mares belonging to other 
persons are or may be running, 8: he 
will be liable in damages if injury 
ensues. — Mathbson v. Stuckey. [1921] 
V. L. R. 637.— AUS. 
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252 i. ir amino to person injured 

— Volenti non fit injuria .] — A person 
ke<;ping a dog liable to bite humans is 
i-esponsible for it unless a warning is 
given of such a character as to involve 
the doct rine of volenti non fit injuria . — 
Taylor r. Alexander, (1935] 4 

D. L. R. 131 ; O. R. 406.-rCAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (d). 

a 1. .] — In proceedings 

under Sheep Protection Act, s. 13. it Is 
not necessary for the owner of the 
killed or injured animal to prove that 
the dog which Inflicted the injury com- 
plained of had a previous mischievous 
propensity, — R. rel Biorioo r. 
WiLUAMS, [19301 1 W. W. R. 292 ; 2 
D. L. R. 493 ; 53 Can. C. C. 88 ; 42 
B. C. R. 175 ; revsg.. (1929] 1 W. W. R. 
802 ; 52 Can. C. C. 323.— CAN. 
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278* Add^ Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

274. Add. Annotations: — Consd, Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle r. 
Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773 : 
Refd. Knott v. London County Council, [1934] 
1 K. B. 126. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — jffeld : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1926), 95 L. J. K. B. 773 ; 135 L. T. 
296 ; 70 Sol. Jo. 732 ; 19 B. W. C. C. 216, C. A. 

276. Add. Annotations : — Consd. Manton v. Brock- 
lebank, [1928] 2 K. B. 212 ; Buckle v. Holmes, 
[1920] 2 K. B. 125 ; Sycamore v. Ley (19,82). 
147 L. T. 342 ; Been v. Davies, [1935] 2 
K. B. 282. Refd. Gayler & Pope v. Davies, 
[1924] 2 K. B. 75. 

277. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

285. Add. Annotanon : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

291. Add. Annotation: — Consd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

292. Add. Annotation : — Consd. Knott v. London 
County Council, [1984] 1 K. B. 126. 

294. Add. Annotation : — Refd. Knott v. liondon 
County Council, [1934] 1 K. B. 126. 

299a. Dog biting child — Previous biting of another 

child.] Pa(‘Y r. h^ELT) (19.87), Sj Sol. Jo. 

161 ). 


301a. Dog biting cattle — Furious disposition- 
previous biting of cattle.] — Held : no evi- 
dence of scienter. — Thomas v. Morgan (1835), 
2 Cr. M. ^ R. 496; L Gale, 172; 5 Tyr. 
1086 ; 6 L. ,T. Ex. 64 ; 160 E. R. 214. 

Anrwtaiinns : — Refd. Owen v. KnUrht (1837), 6 Scott, 307 : 

May V. Burdott (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of horses.] 

— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being. — Granville v. 
Sutton & Co., Ltd., [1928] 1 K. B. 671 ; 97 
L. J. K. B. 166; 138 L. T. 336; 44 T. L. R. 
98, D. 0. 

306. Add. Annotation : — Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

326. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 K. B. 394. 

325a. Rats — Damage to crops.] — Defts. carried 
on the business of bone manure manufac- 
turers on promises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pltf.’s land, & ate his corn, causing substantial 
loss, in respect of which pltf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 
been established against defts. — Stearn v. 
Prentice Brothers, lyrn., [1919] 1 K. B. 
394 ; 88 L. J. K, B. 422 ; 120 L. T. 445 ; 35 
T. L. R. 207 ; 63 8ol. Jo. 229 ; 17 L. G. R. 
142, D. C. 

328a. .] — R. V . Fairbank (1850), 15 

L. T. O. S. 259 ; mih nom. R. v. Hull JJ., 
14 J. P. Jo. 384. 


PART III. SECT. 2, SUB-SECT. 3. 

p i. To order doo to be 

Icepl under control— Person in charge of 
d^yg.] — Walker c. BuiNUKU, [1920) 
S. C. (J.) 20 ; bl Sc. L, R, 651.-- -SCOT. 

d i. Whether proceedings 

civil or criminal.) — The Hummary pro- 
ceodingrs. before a justice of the poaeo, 
authorised by sect. 13 of Sheep Pro- 
tection Act, 1926-27, for the recovery 
of damaffos for the loss of or injury to 
sheep, etc., killed or Injured by a dog, 
are entirely civil in character, although 
the Summary Convictions Act is made 
applicable thereto. — R. (Tiirklkeld) 
V. Smith & Stewart, [19.3.0] 1 W. W. R. 
601 ; 19 R. (;, R, .'550.— CAN. 

iq. Registration of Dogs Act, 19H — 
Presumption as to keeping .] — There 
is no presumption raised by sect. 9 
of above Act, that a doj? has been kept 
at a particular place within a district. 
Evidence of such keeping must be 
given. — Foreman v. Smith, [19271 
S. A. S. R. 366.— AUS, 

•t. Dog Ooat Act (N. S. W.), 1898, 
8. 19 — Dog jumping tip dt biting over 
fence.) — Applt. while looking over 
rosp.'e fence from a public footpath 
placed his hand on the top of the 
fence. Resp.’s dog, from inside resp.’s 
premises, jumped up & bit applt. 's 
hand, inflicting serious injury : — Held : 
applt. was entitled under Dog & Goat 
Act, 1898, 8. 19, to recover damages 
for the injury received. — Simi^son v. 
Bannermax, 11932] Argus L. R. 374 : 
A. L. J. 189.— AUS. 

sv. Dog Registration Act, 1963, a. 27.] 
— C., a blind man, went to visit a 
friend & chained bis dog upon the 
veranda with a very short chain. H., 
also as a visitor, walked up the bight of 


concrete steps to the veranda in felt 
slippers. As shi* reached the top step 
the dog Buddeidy i)CconiiTig awaro of 
hcT approach sprang towards her A 
attempted to Idto her, but was unable 
to do BO as the chain was too short, 
11., thinking the dog could rcjw'h her, 
moved hack, lost her balance, fell down 
the steps, and sustained InlnrloH, Jji 
an action by H. : — Held : sect. 27 does 
not pJiwo upon dog-owners in New 
Zeuland an almolute liability for all 
damages, direct or imllroct done l)y 
their dogs ; the fact that the Legis- 
lature has dispensed with the noccBslty 
of proof of scienter, & ])roof of 
negligence on the owner's part to 
impoBO lialjility on a dog-ownor for 
injury done by his dog, does not mean 
that all do^s are to bo deemed 
dangerous animals & in the same class 
as wild boasts : sect. 27 takes away from 
a dog-owner the beneflt of tho common 
law <ixemption from liability for tves- 
pas.s injuries caused by his dog ; it is 
still open to the dog-owner, if he can, 
to establish one or other of the defences 
open to persons who harbour animals 
of evil disposition — c.g., want of 
negligence on*hl8 part ; tho injiiry to 
pltf. was due to fiwjcldent, & not to any 
negligence on tho part of deft. 

The judge drew attention to the fact 
that, as in England proof of scienter 
brings a domestic animal into category^ 
of wild animals, the English oases 
dealing with injuries inflicted by wild 
animals arc appUcat>le to cases of ‘ 
injuries by dogs In New Zealand by 
reason of the abolition in tho Dominion 
of tho uecAJBsity of proof of BcierUer In 
cases of injuries inflicted by dogs. — 
CiirrrKNDEX v. Halb:, [1933] N. Z. 
L. K. 836.~N.Z. 

•w. Destruction of unlicensed dogs — 
Vatiditv of bye-law.) — Keep, municl- 
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pallty was empowered by statute to 
pass byo-laws “ for restraining, pro- 
hibiting Sc regulating tho running at 
large of dogs, for imposing a t/UX on 
the ownci’H , rjoBsoHMors or harbonrors of 
dogs, & for Impounding, soiling or 
killing dogB running at largo in con- 
travention of tho bye-lawH.” A bye- 
law Imposed a licence of $20 on dogs 
wholly or In part of tho breed known 
as police dogs, of $4 on male dogs of 
any ether brood & of $10 on female 
dogs of any other brood ; & provided 
that an un licensed dog shall ho liable 
to ho destroyed, & that an owner or 
harhourcr of an unlicensed dog should 
bo liable on summary conviction to a 
fine &, in default of j)ayinont, to im- 
prisonment : — Held : the bye-law was 
valid &. must stand except In so far 
08 it provide (1) for tho killiiig of un- 
lloeiisod dogs for any other reason than 
that they are found running at large : 
& (2) for the imprisonment of any 
cx)nvIctod olTouder under the bye-law 
for default of payment of line imposed 
on such conviction ; & those two pro- 
visions must ho quashed. — Re Shoal 
Lake Villaoe By-Law, 192, [1933] 
.3 W. W. R. 185 : affd. [1934] 1 W. W. R, 
245; 2 D. L. R. 493; 41 Man. L. It. 
649.— CAN. 

■y. Discrimivutinn between breeds of 
licensed (logs — Validity of bye-law,]— 
Under a statute authorising municipal 
byo-laws imposing a tax on the own(^r8, 
etc., of dogs : — Held : a dog-llconsing 
bye-law was not Invalid berauBO it 
imposed a higher Ur.cnco foe for dogs 
of the breed known as police dogs than 
for other hroeda of dtJira or because it 
imposed a higher foe for female dogs 
than for male dogs. — Re Smeatox 
Shoal Lake Village By-Law 192, 
[1934] 1 W. W. K. 245 ; 2 D. L li. 
493 ; 41 Man. L. R. 649.— CAN. 
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332. Add. Annotation : — Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 

382a. Proof that Infraction of bye- 

law caused nuisance not necessary.] — Tong 
Street Local Board v. Seed (1874), 39 
J. P. 278. 

,] — See, also, No. 331, ante. 

833a. Metropolis Management Act, 

1862 (c. 102), s. 73 — Proof of actual nuisance 


Part IV.- 

342. Add. Annotation : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

842. After this case add “ Stat. Frauds, a. 4, is now 
replaced by l^w of Property Act, 1926 (c. 20), 
B. 40.*’ 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Senible : agistment, i.e. tlie taking in by 


necessary.] — C helsea Vestry v. King 
(1864), 17 O. B. N. 8. 625 ; 5 New Rep. 85 ; 
34 L. J. M. C. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
. 10 Jut. N.S. 1150; 13 W. R. 157 ; 144 E. R. 
250. 

338. Add. Annotation : — Refd. Sack t>. Jones, 
[1926] Oh. 235. 

339, Add. Annotation : — Refd, Harper v. Hadcn & 
Sons, Ltd. (1932), 102 L. J. Ch. 0. 


Agistment. 

the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 
Ch. 90 ; 89 L. J. Oh. 601 ; 124 L. T. 238 ; 
66 Sol. Jo. 44. 

343, Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

344. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

346 . Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

846a. Animal stolen~Duty of agister.]— An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without liis default, if 
by using reasonable diligence he could have 
recovered them 


PART III. SECT. 2. SUB-SECT. 4. 

^ 337 i. Horses — Noise from (dahles.\ — 

^ Though a livery stable la oonatraoted 
with all modem Improvements for 
drainage & ventilation, if ofifonslve 
odour therefrom, & the noise made by 
the horses, ore a source of annoyance 
& inconvenience to the neighbouring 
residents, the proprietor is Iiabl6 in 
damages for the injury caused thereby. 
— Drysdalk V. Bugas (1890), 20 

S. O. II. 20.—CAN. 

840 i. Smell from stables .] — 

Drysdale V. Dugas, No. 337 I, ante.— 

CAN. 

841 i. Be^s Hiving in building — Duty 
of occupier.] — Tho occupier of a build- 
ing is in general under no duty to 
take steps to eradicate a swarm of bees 
which have hived in the roof of the 
building. — Wassicuman v. Union 
Government, [1934 J A. D. 228. — 
S. AF. 

PART IV. 

b i. Construction.] — By a con- 
tract for agistment pltf. agreed to make 
available certain propertlcp for the 
a^stmont of deft.’s sheep. The terms 
of payment were lid. per head per 
week, £600 to be paid when the sheep 
arrived, £600 in six mouths, & tho 
balance when the sheep wore removed : 
— Held : the payment contemplated 
by the contract was lid. per head per 
week, according to the number of 
shoop on the properties from time to 
time ; the contract was one for making 
avfiilablo the area of land agreed on 
for the sheep, & included tho taking 
care of the sheep agisted at the above 
remuneration while they wore In pltf.’s 
custody. — S pring v. Young, 11923] 
S. A. S. R. lie.— AUS. 

0 i. Whether agister liable to 

supplj/ water.] — Pltf. having bought 
horses from deft., the latter agreed at 
pltf. ’a roouest to winter them. The 
terms of the agreement were set out In 
a letter from deft, to pltt. In which 
deft, said : ** I will winter i^em as 
usual, that is, bring them In straw 


3 times a week." The horses were 

? :lvon no water by deft, & pltf. sued 
or damages, tho horses oeing in 
poorer condition when he took delivery 
of them than they would have been 
had they been watered : — Held : In 
view of the terms of said letter & all 
tho facts of the case, deft, was under 
no obligation to supply water. — 
UuDGK V. Stauffer, [1929] 1 W. W. R. 
46 ; 23 Alta. L. II. 628.— CAN. 

344 xii. Loss of animals .] — 

TMtf. was the owner of a mare which he 
delivered to deft, for oglstuiont in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covci^ with 
blackboya. After the mare had re- 
mained in tho paddock for some time, 
pltf. requested the delivery of the 
mure in two months’ time. Deft, 
made endeavours to find the mare, 
tmt only saw it on one occasion. Sc 
thereafter made many attempts to 
locate the mare, but vdthout success : 
— Held : deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence. — Robinson 
r. Waters (1920), 22 W. A. L. R. CC.— 
AUS. 

844 xlil. Failure to detect 

loss urithin reasonable time.] — A large 
number of sheep were lost, & there waa 
evidence rendering it probable that 
these had been driven off the run 
Held : an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence. — Spring v. Young, [19231 
0. A. S. R, 116.— AUS. 

844 xlv. .1 — An agister is 

bound to take reasonable care of the 
animal entrusted to him. & when the 
owner comes for it, if he cannot produce 
It he must show that be took all 
reasonable precautions against its 
disappearance. — Comstock v. Ash- 
croft Estates. Ltd., [19171 1 W. W. R. 
U12 : 23 B. O. R. 4761.— CAN. 

844 XV, Onus of negativing 

negligence,} — In 08 u$e of loss of animals 
while in' the care of an agister, the 
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onus is on him to show circumstances 
negativing negllgcneo on his part. — 
McCauley v. Huber, [1920 J 3 W. W. R. 
123 ; 64 D. L. R. 150.— CAN. 

344 xvi. .] — A con- 

tract of agistment Is one in the nature 
of a contract of bailment for the 
benefit of both bailor & bailee. Tho 
agister Is md an insurer of the animals 
but, in tho ahHOuco of a special contract 
limiting his common -law liability, is 
liable for their loss or injury caused by 
his neglect to take such reasonable care 
of them os a careful man would exercise 
In dealing with his own property ; & if 
they are lost or injured while in his 
custody the onus is on him to show 
that the loss or injury did not result 
from such neglect. — R athm'eli. v. 
Shankoff, [1933 j 3 W. W. R. 629.— 
CAN. 

344 xvii. Agister not insurer — 

What amounts to negligence .] — Potts v. 
Smail (Alta.). [19281 1 D. L. R. 208; 
[1927] 3 W. W. R. 619.— CAN. 

344 xviii. .} — In an action 

against an agister because some of the 
horscH which he had agreed to take care 
of during the winter had died, others 
were missing & the condition of the 
rcnuiinder had deteriorated : — Held : 
tlici'e being nothing in the contract to 
limit deft , s common law liability, he 
had not discharged tho onus upon him 
of showing that the loss and damage 
did not result from his neglect to take 
reasonable and proper care of the 
animals. — C ’oopeu v. ConraT), (1938] 
1 W. W. R. 4 69. —CAN. 

gr, Failure to wovide food d? 

water.] — Where horses nave been de- 
livered Into the custody of an owner of 
asture lands to be kept Sc pastured 
y liim In return for a money payment, 
it is bis duty to see that the horses are 
provided with suflflolent food Sc water, 
& if he neglects these duties Sc a loss 
through death or a loss through de- 
reciation is thereby incurred he is 
able in damages. — Metx v. Marshall 
(1922), 70 D. L. R. 14 ; fl922J 3 W. W. B. 
060.— CAN. 
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If» having failed to use such diligence^ he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 


forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Hidd : ho was 
liable for their loss. — Goldman v. Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412; 85 T. L. R. 116; 63 Sol. Jo. 
166, C. A. 

347. Add. Annotation: — Consd. White r. Smith 
(1927), 96 L. J. K. B. 397. 


Part V. — Hiring. 


371. Add. Annotation : — Held. Edwards u. Porter 
(1924), 41 T. L. R. 57. 

373. Add. Annotation : — Consd. Aitchison v. Pago 
Motors, Ltd. (1935), 154 L. T. 128. 


377. Add. Annotation : — A.s to (1) Refd. Kemp r. 
Elisha. [19181 1 K. B. 228. 

378. Add. Annotation: — A.*? to (1) Refd. McAlister 
(or Donoghue) Stevenson (1932), 48 T. 1^. R. 
494. 


Part VI. — Sale and Exchange of Animals. 

384. Add. Annotation : — Refd. Lake v. Simmons I action.] — A vendor gave a wnrranty of sound 
(1926), 96 L. J. K. B. 680. Morkablo condition on the sale of a Imrse, 

390a. Resale of horse at loss — Form of | The warranty was fulfilled, but the purchfisor 


866 iii. .] — An at?istor hafl no 

lien, in the absence of special agree- 
ment, upon the animals ho agists. — 
Re JORQKNBON, [1923] 2 W. W. R. 600. 
—CAN. 

366 iv. Or siaJide .] — An agistor 

has a lien on the pastured animals under 
Possessory Lions Act, R.S.A., 1022 
(c. 104), but not under LiTory Stable- 
Keepers Act, R.S.A., 1922 (c. 107).—- 
SPAULiNO V. Ward, [1925] 2 D. L. R. 
922 : [1925] 2 W. W. R. 181.— CAN. 

362 L P'or malicious injury .] — 

Appot. had cattle on his land under 
grazing contracts with the owners. 
These cattle were maliciously driven 
off the lands & Injured : — Held • appet. 
as bailee in possession could claim com- 
pensation for tlie cattle entrusted to 
ills care. — W ^irthixoton v. Tipit-rary 
CODXTY CoTjX(Mn, fl920[ 2 1. R. 233; 
64 1. L. R. 77.— m. 

PART V. 

369 XV. .J — 'If a 

hired horse Is In a sound condition 
when taken out, & It is brought back 
injured, the onus of proof in a olulin for 
damages for negligence is on deft. Tlie 
hirer is bound to treat the horse with 
the degree of care wldch a person of 
ordinary discretion would use towards 
his own, but if the horse Is so treated 
& nevertheless receives an injury the 
hirer Is not llal>le In damages for such 
Injury. — R einsktm v. Campbell (J 920), 
62 D. L. R. 357.— CAN. 

869 xvl. .]— 

Whore a person hires an animal & It 
dies while in his custody, the onus Is 
upon him to establish that he took 
care of it. That care Is the care which 
a prudent man would take of his own 
animal under the circumstances. — 
Murray v. Collins, [1920] 2 W. W. R, 
845 ; 53 D. L. R. 120.— CAN. 

369 xvii. .]— Deft. 

hired a horse from pltf. to drive from 
T. to L. & return. At a distance of 
between six & eight miles from S., tb" 
horse fell lame in the right hind leg. 
Deft, drove it to S.. put it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft, hired another horse & continued 
his joomey to L., a distance of over 
eight mRps. He returned next day, 
took the horse out, & finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about three miles, the horse again fell 
lame 6c kept getting a little lamer all 


the way to T. The journey from S. 
to T., a distance of twenty -two miles, 
took seven & one-half hours. 'Plau-o 
was no evidence oa to what caused t lu‘ 
horse's lameness, Tiiero was no cvl- 
donee that there was, between tb(^ 
place wliore the horse fell lame & T. 
any suitable place in w'hlch the hcr.-o 
could have been placed & cared for, or 
where deft, could jiave hired anotlu'r 
horse to continue the return Journey ; 
— Held : aa the lameness wiieii it 
first developed on the return journey 
wa.^ i.,;t ‘-'hown fo have boon of a more 
serious nature than often happens to 
a hoi'se wlii'-h may nevertheless walk, 
or even Dot slo^vly, fifteen to tweiitv 
miles without .serious distress, deft, 
could not be held guilty of nogllgonce 
until he hod travelled a su indent 
distance to satisfy inmself that the 
lameness was increasing so as to mak(' 
It dangerous to the welfare of the liorse 
to continue the journey. — Oaonox u. 
Langib (1920). 48 N. R. R. 76.— CAN. 

374 ii. Bill of sale (jranied hy 

bailee — Righis of grantee.] — A., the 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to lease hi.s 
farm & cows to G. for a term of years, 
& It was agreed that O. siiould have 
the right to purchase the farm & stock 
at any time during the tonn. G. was 
given possession of the stock & farm. 
G. gave to applt. a 1)1 J1 of sale over the 
cows. A. recovered poasosslon of ids 
farm & cows from G., & siiortly there- 
after applt. seized & sold the cows 
under his bill of sale. Thirty-fourcows 
were seized & sold, only nine of wldch 
were of the original h(5rd. ti)c balanw 
having been bougiit by G. during tiio 
time he had poBsession of the farm. 
A. claimed damages for tlio Bcizuro : — 
Held : it had not been shown that the 
cattle substituteij by G. for those 
originally balled to him had become the 
property of A., who woe entitled to 
damages only In respect of the cows 
originally balled. — Norfolk Co- 
operative Dairy Co., Ltd. v. Allen, 
(19241 N. Z. L. R. 136.— N.Z. 

374 Ii. Loss by bailee — Ncgli- 

genee.] —In an action for the value of 
a horse which was lost after it had been 
hired to deft, under an agreement 
whereby the latter undertook to take 
" good care In every way ” thereof. It 
appeared that the honie, wlileh was 
unbroken, was received by deft. & put 
Into a pasture belonging to a neighbour 
of deft., & deft, went to see it every 
other day. The pasture was sur- 
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rounded by a fence of two strands of 
wire, the horse got out twice during 
the winter luit was put back. It dis* 
appeared about the cud of the following 
April. T!.>e fence was down in one 
place, &: (he evidence showed a custom 
among the farmers in the neighbour- 
hood t«) allow horses not in use to run 
at largo (hiring the winter. While 
(loft, was given the rJglit to work Ibe 
horse, it was shown that it wbb not 
cuBiomary tn that locality to break 
horses until the' spring ; — Held : deft, 
liad taken suilloiently good care of the 
liorse & was not liable for Its loss. — 
Zimmerman v. Archer (1922), 63 
D. L. R. .399 ; (1922] 2 W. W. U. 524. 
—CAN. 

380 i. Vontract — Covering marc — 
Damages for breach.] — Ureaeh of a 
contract to breed mures to a stallion 
Is not a ground for damages, in the 
absence of evJdeiu'.o upon wJileJi such 
darn.'ig*^ may be (‘Mtimated witli reason- 
able eertainty. — Sincm.air v. Walker, 
[1917] 2 W. W. It. 321.— CAN. 

PART VI. SECT. 1. 

t I. Action hy pur- 

chaser for damages — What damages 
rec(mraf)lf.] — Perry v. Kidd (1909), 
12 W. L. 11. 9.— CAN. 

t il. S0le of bull— Bull steriU.]— 

At an auction sale advertised “ as 
pedigree stock salo ’* resp. pundiasc'd 
from applt. a bull deseribod in tne sale 
catalogue under the heading " .Tersey 
Riills " as “ Lot 78, Bull Harbour 
Light.” The conditions of sale ex- 
proHsJy negatived the existence of any 
warranties on the vendor’s part. At 
the time of the sale tlic bull had not 
boon used, but subsenuently was found 
to be sterile. Tills CAinditlon was 
shown to he a latent defect not dis- 
coverable upon examination. In an 
B^dion by reap., claiming damages : — 
Held : as the capacity for procreation 
was not, by implication, a part of tlio 
description, & as the boll corni>Ile(J in 
all other respects wlU» the description, 
resp. wa.8 without reined v. — Dell v. 
OUILTY, [1924] N. Z. L. R. 1270.— 
N.Z. 

t iii. Sale of horse as gelding — 

Horse in fart a *' rigot ” — Whether 
failure of imjilied amditic/n on sale of 
goods hy (les(ri})iion.] — Twaiteb v, 
Morrison (Alta.), [1918] 3 W. W. U. 
349 ; 43 D. L. R. 73.— CAN. 

t Iv. Defaidt by purchaser -■ 

Resale by vendor.] — Held: (1) mone^f 
paid, not as a deposit, but on account 
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wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as “ in dispute,” & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price: — Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
“ in dispute,” & without warranty, & quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove hjs damages to be the difference 
between the contract price & the price realised 
at the auction. — Macklin v. Newbury 
Sanitary Laundry (1919), 63 Sol. Jo. 337, 
B. 0. 

890b. Rescission by vendor — Vendor liable 

for keep during period animal kept by pur- 
chaser.] — King v. Price (1816), 2 Chit. 416. 

391. Add. Annotation : — Gonsd. He A Debtor, 
[1927] 2 Oh. 367. 

401. Add, Annoialion : — Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 639. 

409. Add. Annotation : — Refd. Manchester Liners 
• V. Kea, [1922] 2 A. 0. 74; Canada Atlantic 
Grain Export Co. v. Eile^^ (1929), 35 Com. 
Cas. 90. 


410. Add, Annotations : — Refd. Manchester Liners 
V, Rea, [1922] 2 A. C. 74. ; Baldry v, Marshall, 
[1925] 1 K. B. 260. 

416. Add, Annotation : — Refd. Said v. Butt, [1920] 
3 K. B. 497. 

416a. As to pedigree of horse.] — A receipt de- 
scribed a horse as ” got by Cheshire Cheese, 
warranted sound ” : — Held : the statement 
that the horse was got by Cheshire Cheese 
was a mere representation. — D ickenson v. 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 

AnryAalion : — Fplld. Budd t>. Falnnancr (1831). 1 Moo. & S. 

74. 

430. Add, Citations : — 171 E. R. hO ; suh nom, 
Elton v, Jordan, 1 Stark. 127, N. P. 

467. For ” 99 B. R. 136 ” read ” 99 B. R. 1016.” 

474. Add, Annotation : — Refd. Bell v. Lever Bros.i 
Ltd. (1931), 146 L. T. 258. 

476a. .] — A., as agent of B., sold a 

mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, told C. that ” if 
the mare was not all right she was not his.” 
C. thereupon paid the price, which was 
received by B. The mare proving unsound, 

. C. returned her to A., <fe sued B. for a return 
of the money : — Held : the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound. — Foster v. 
Smith (1856), 18 C. B. 156 ; 20 J. P. 438 ; 139 
B. R. 1326. 

486a. .] — Hare v, Taylor (1837), 1 Jur. 261. 


of the pnrohase-price, ruiiat bo retiiniod 
to the piirchaflcr ; (2) having elected 
to treat the contract os at an end, 
inatead of suing for damages for breach, 
the vendor was not entitled to recover 
anything for the oa.ro of the aiilinQ-ls 
from the time ilxod by the contract 
for delivery until he resold. — Baldwin 
V . Bkiangkr, [19201 1 W. W. K. 210; 
60 D. L. U. 640 ; 13 Alta. L. It. 27.— 
CAN. 

zi. - — .] — Held: oralovidonco 

that it was part of the agreement for 
sale of a stallion tiiat the pedigree 
papers should bo delivered to the pur* 
chaser witliln a few days of the sale, 
being in contradiction of the written 
agrccnjont, was not O/dmlsslble. — 
Kastkh V . Cowan, [1926] 2 D. L. 11. 
742 ; [1926] 2 W. W. 11. 186 ; 21 
Alta. L. R. 366 ; revsp., [19231 4 
D. L. R. 491 ; [1923] 3 W. W. R. 610. 
—CAN. 

PART VI. SECT. 2» SUB-SECT. 1. 

896 vl. .1— An auctioneer 

In selling a horse said : “ Here is a 
horse about nine years old ” in presence 
of the vendor who did not contnulict 
it. A note given for tlie balance of 
the price bad Indorstul thereon : 
“ Given for one bay mare nine years 
old.” The purchaser believed the 
horse was of that age ; — Held : the 
Btatement amounted to a warranty, & 
the vendor w’as bound thereby, — A llkn 
V. Smitu, [1920] 3 W. W. R. 645.— 
CAN. 

410 1. In para, for ” an ” read “no.” 

410 iv. .1— Pltf. pur- 

chased a horse from deft, which deft, 
warranted to be suitable for the general 
purposes of a farmer & sound In every 
respect. The trial judge found tnat 
there was a defect in the horse which 
could not be tUsoovered by an ordinary 
examination at the time of the sale & 
that the horse was not suitable for the 
purpose for which it was required : 
— Held : the findings of the trial 
judge must be accepted. — M aktkll v. 
Pringltc (1920), 63 N. S. R. 502.— 


sr. Sale of male aninud — Under 
LiveMock Purchase d* Sale Act, Ji.S.S., 
1920 (c. 126 ) — No implied warranty 
that animal capaJde of reprodiK'imj type 
d' colour .] — K. (Minister of Agki- 

(UTLTUUE FOR SaSKATOHKWAN) t). 

Boitrkr, 1925] 3 D. L. R. 637 ; [1926] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

420 ii. .] — Kisknhauer v. 

Maokay (N. S.) (1911), 9 E.L. R. 304. 
—CAN. 


PART VI. SECT. 2, SUB-SECT. 3.— A. 

438 I. Sound — Meaning of term — 
Seeds of disease at date »>/ sale.] — At an 
auction sale the auctioneer said : 
” Would you let this good sound mare 
go for that money ? ’* The muje was 
diseased at the time. No fi*aud was 

f uoved : — Held : one who was induced 
)y the statement to bid for & purchase 
tlio marc was entitled to rescission on 
the ground of rnlsrepresentatlon. — 
Anpkrson V. Kennedy, 11920] 1 

VV. W. R. 25; 50 D. L. R. 105; 13 
Sosk. L. R. 38.— CAN. 

459 I. Warranty relrding to future — 
Dairy cattle warraiUed ” to calve at 
proper Htne <&■ correct in teats only ."] — 
A dairy cow, duo to calve witldn a 
fortnight, was bought at a cattle 
market under the following warranty : 
** Dairy cattle arc warranted to oolve 
at their proper time & correct in 
their teats only.” The cow calved at 
her proper time, but, o\vlng to disease 
which appeared in her teats, her milk 
supply was defective : — Held : (1) the 
warranty applied to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow’s teiats would then be c^ipablo of 
performing their function of giving 
milk ; (2) as the disease from which 
the cow suffered had not been proved 
to be duo either to negligence on 
piii-suer’s part or to external accident, 
the guarantee applied. — K yle v. Sim, 
[19251 S. C. 425.— SCOT. 

m 


PART VI. SECT. 2, SUB-SECT. 4.— A. 

8t. licscission — Affirmance of con^ 
tract after notice of misrepresentation .] — 
A purchaser of a mai'c was not allowed 
rescission on the ground of what the 
ct. found was an Innocent misrepre- 
sentation as to her being in foal to a 
celebrated stallion, because after dls- 
00 very that the mare was not in foal 
he repeatedly attempted to got her In 
foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of tJie contract. — 
Montioello State Bank v. Guert, 
[1929] 3 W. W. R. 14.— CAN, 

PART VI. SECT. 2, SUB-SECT. 4.— B. 

g 1. .1 — In an action on 

promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
It up in diminution of the price, or in 
an action for damages. — Edwards v. 
Pearson (Alta.), [1919] 3 W. W. R. 
505.— CAN. 

»v. Cheque given for price — Whether 
breach of warranty a Myki^e- 

BUST V. Galet (Sosk.) (1919), 46 
D. L. R. 699.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— C. 

484 11. Effect of — On other 

remedies of purchaser.] — A condition 
for return of a horse In as good con- 
dition 08 when sold & the substitution 
of another horse of equal value prevents 
the purchaser from resorttng to any 
other form of remedy, unless he oan 
show that he returned the horse In 
good condition & the vendor failed to 
substitute as agreed. — E dwards v. 
Pearson (Alta,), [19191 3 W. W. R. 
505.— CAN. 

486 ii. Purchaser not liable for 

cost of keep after repudiation of con- 
froef.}— L ong v. Byers (Bask.), [1927 j 
4 D. L. R. 223.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— D. 

486 lx. .I — A written con- 

tract entered into in Mar. 1928, for the 
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Part VII.— Carriage of Animals. 


517. Add, Annotaiions : — Consd. Gould v, S. E. & 
C. Ry., [1920] 2 K. B. 186. Refd. L. & 
N. W. Ry. V. Hudson, [1920] A. 0. 324. 

518. Add Annotation : — As to (2) Reid. L. & N. W. 
Ry. V, Hudson, [1920] A. 0. 324. 

522. Add, Annotations : — Refd. Gould v. S. E. C. 
Ry., [1920] 2 K. B. 186 ; L. &. N. W. Ry. r. 
Hudson, [1920] A. 0. 324. 

526. Add. Annotations: — Refd. Hemmintjs r. Stoke 
Poges Golf Club, [1920] 1 K. B. 720 ; Monk 
v. Warbey, [1935] 1 K. B. 75. 

530. For “ Expenses reasonably — Incurred In dis- 
infecting/’ etc., read Expenses reasonably 
incurred — In ‘disinfecting,” etc. 


531. Add, Annotations: — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 31 ; Prager v. Blatspiel, Stamp & 
Hoacock, [1924] 1 K. B. 566. 

535. Add, Annotation : — As to (1) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

542. Add. Annolaiion : — Jv to (1) Refd. (1. N. Ry. 
r. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

544. Add. Annotation : — Generally, Refd. Glass- 
brook Bros. r. l^eyson, [1933] 2 K. B. 91. 


sale of a stallion provided that the only 
“ guarantee *' by which the seller 
bound himself was that the horse was 
serviceably sound as a serving stallion, 
and it also provided that if the horse 
“ after a fair trial on sure breeding 
mares " should prove not to bo so 
Boimd the buyer would return it to the 
seller & receive another horse of eoiial 
value in exchange, but that the seller 
should not bo bound by * the conditions 
of this guarantee ” uLless the buyer 
Submitted a monthly report in writing 
showing the condition of the horse, etc., 
& that the contract should expire & 
the seller be released from any further 
obligation to the buyer after Apr. 1, 
1929, except in the event of the death 
of the horse within throe years. In an 
auction, begun after Apr. 1, 1929, for 
the balance of the purchase -price the 
buyer claimed a set-off for damages for 
loss of service fees which he would have 
earned with the horse had it boon as 
guaranteed & counter claimed for the 
excess of said damages over the amount 
of pltf.’s claim: — Held: deft.’s only 
remedy for the difference between the 
urchose-prlce & the actual value of the 
orse was that expressly agreed to in 
the contract, viz. the return of th(3 
horso and the taking of another in its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service foes, which h(5 
had suffered up to Apr. 1,1929, through 
the breach of the guarantee, but that 
his failure to submit the monthly report 
provided for in the contract would pre- 
clude him from recovering said other 
damages, & the trial judge^s conclusion 
that there had been a reasonable com- 
pliance with that requirement could 
not be sustained. — Head v. Linion, 
fl930] 2 W, W. R. 369 ; 24 S. h. R. 
696.— CAN. 

486 X . .] — The measure of 

damage in an action for broach of 
warranty of a bull is the difference 
between the value at the time of 
delivery to the buyer & the value it 
would nave had if it had answered to 
the warranty. — W ard v. Rosseu 
(1920). 54 D. L. R. 531.— CAN. 


PART VI, SECT. 2. SUB-SECT. 4.— E. 

•w. Proof of Itreach at time of sale 
necessary — Suffidency of evidence. ] — 
Westwood v. McMillan (Saak.), 
[19201 2 W. W. R. 857 ; 53 D. L. R. 
317.— CAN. 

• X . .1 — Aheir V. Caplette 

[19261 3 D. L. R. 346 ; [1926] 2 

W. W, R, 346 ; 20 Soak. L. R. 549.— 
CAN, 

sy. .1 — Long v. Byers (Bask.), 

119^1 4 D. L. R. 223.— CAN. 


PART VI. SECT. 3. 

8Z. Live Slock Pedigree Act. 1927 
(c. 121 ) — Fabic regislratkm of animal— 
IVkat amounts to .] — An applicathui for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the animal. More- 
over, where the statements made in 
the former application are true witli 
respect to the animal mentioned therein 
there is no offence under sect. 17 of 
above Act although the animal which 
was In fact sold was not the animal 
named in said application. — 11. r. 
Davenport (Alta.), 11928] 2 D. L. R, 
852 ; [1928] 1 W. W. R. 876; 50 

Can. Grim. Cas. 40. — CAN. 


PART Vll. SECT. 1. SUB-SECT. 1.— A. 

628 i. Animals poisoned — No 

affirmative evidence.] — Pltf. shipped 
liorses by defts.’ railway. On arrival 
at. destination, some of the horses ha<l 
died &; others wore sick & died soon 
w'as subsequently estab- 
llshed that they died of arsenic i>oiHon. 
An action ‘>galapt deft, railway co. 
for negligence wa i dismissed, as there 
was no evldencL' connecting the cause 
of injury with an) alleged m?gligence. 
The cause of the dannigo was purely 
a matter of speculation, & certain 
provislonH of the contract wore a com- 
plete answer to pltf.’s claim that the 
damages arose from defts.' negligence. 
— Turner r. Canadian Faiufic Uy. 
Co. (1922), 66 D. L. R. 31 ; [1922 j 
2 VV. W. R. 858.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

632 I. Declaration of valur — He- 
guisites of.] — Fox v, London, Midland 
& ScornsH Uy. Co., No. 541 i, post. — 

IR. 

541 1. Carrier exempted from liabilily 
“ in any case " abotye declared value .] — 
A railway co. made conditions limiting 
their liability for loss of or daniago to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declared In writing at the time of 
delivery, & a percentage of li per cent, 
paid on the value, so declared, in 
excess of the ahoyo-naniod sum. A 
race horse, exceeding £50 in value, was 
delivered to the 0o. for transit l>y the 
sender’s groom, who informed the 
booking clerk that ho had got “ a very 
valuable 'chaser, worth about £1,000/' 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gave 
the groom the oo.'s form of “ consign- 
ment note & waybill ” for live stock, 8c 
the groom filled it In for carriage at the 
ordinary rate, & signed it, with full 
knowledge of Its content.H. The horse 
having been Injured in transit : — 
Held: (1) the above conditions were 


not imrfyisonablo ; (2) the contract of 
carriage, which was signed by the 
groom under a direction by his om- 
jdoyer that the horse was to be carried 
at the ordinary rate, exempted the 
co. from liability for any greater 
amount than £50 ; (3) in order to 

make the co. liable for the full value 
of the horse, the deolaratlon of value 
must have been made with the in- 
tention of paying the higher rate, & 
the staUiinont of value made by the 
grf>oin to the booking clerk was in- 
sulWclcnt. — Fox V. London, Midland 
& 8coTTit?u Ry. Co., [1926J I. R. 100. — 
IR. 

sa. Skipper undertaking obligation to 
** feed ” cl' “ water*' animals — Obligation 
of supplying feed (S' water .] — The obliga- 
tion to furnish the feed & water Is upon 
the shipper. — Knight-Watson Ranch- 
ing Co. V. Canadian Pacipio Ry. Co. 
(1921), 02 D. L. H, 001 ; 15 Sask. L. U. 
1; [1921] 3 W. W. 11. 788; revsg., 
14 Sask. L. K. 5.— CAN. 

8b. Carrier under no liability ** i/n* 
less uritlcn notice delivered at point 
of delivery '* — Sufficiency of mUice .] — - 
Knigiit-Wathon Ranoiiino Co. v. 
CANADIAI<r I’AOIFIO RY. CO. (1921), 
02 D. L. U. 001 ; 15 Bask. L. U. 1 ; 
[1921] 3 W. W. R. 788 ; revsg., 14 
Bask. L. R. 5.— CAN. 

PART VII. SECT. 2 

si. Train run in contravention 

of Lord's Day Pltf. shipped 

goods, including horses, by defts.' 
line, S. signed a special contract 
providing that defts. should not bo 
liable for any loss or damages In rospotJt 
of the live stock by reason of injury 
except such as might arise from a 
collision, & should in no case be 
rosponslblo for any amount exceeding 
certain small sums named. Pltf. 
JACcoinpanled his goods, & the train 
was lawfully proceeding on a Bnnday, 
notwithstanding the Lord's Day Act, 
when a colllslou occurred with one of 
defts.* trains, which was being run 
unlawfully because In contravention of 
that Act, & some of the horses & other 
goods of pltf. were destroyed or 
damaged. Pltf. sued In tort for the 
amount of his loss, claiming much more 
than the limited amounts stated in the 
special contract. Defts. set up the 
special contract : — Held : the pro- 
vision of the contract limiting the 
liability <*f defts. in the case of a col- 
lision to a stated sura did not sustain 
the defence, because that provision 
must bo taken not to have contemplat/ed 
a collision oocuniug by reason of the 
breach of a statute dlstlnctJy pro- 
hibiting & making unlawful the act 
which caused the colli.slon, — R ise v, 
Canadian Pacieio Uy. Co. (1910), 
14 W. L. U. 635. - CAN. 
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Part Vlll.-Wild Birds. 


663a, Birds lawfully taken else- 

where.]— Applt. was cliarged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under a. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of I^ondon) Order, 1909, par. 4, with 
having in liis possession some goldfinches 
recently taken. The magistrate found that 
.the charge was proved & dismissed it under 
the Probation of Ofienders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 
They were found in applt. 's possession in a 
vdld terrified state on Jan. 16, 1919 : — 


Held : the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — Haehis v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 35 T. L. R. 486 ; 17 
L. G. R. 421 ; 26 Cox, C. C. 468, D, 0. 

564. Add. Annotation: — Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 

After this case add : — 

.] — See, nowt Protection of Birds Act, 

1933 (c. 52). 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14) ; Protection 
of Animals Act, 1927 (c. 27) ; Protection of 
Animals (Cruelty to Dogs) Act, 1933 (c. 17) ; 
Protection of Animals Act, 1934 (c. 21). In con- 
sidering the cases in Sect. 1 of this Part, regard 
should be had to their dates & the Act under 
which they were decided. 

572a. Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer sliot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft, made no 
elTort to drive it away before he shot it, A 
the justices found that shooting was not 
necessary ; — Held : he was guilty of “ cruelly 
ill-treating ” the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1 . — Bahnakd r. 

. Evans, [1925] 2 K. B, 794 ; 94 L. J. K. B. 
932; 133 L. T. 829; 89 J. P. 165; 41 

T. L. R. 682 ; 28 Cox, C. C. 69, D. C. 

574. Add. Annotation : — Dlstd. Barnard v. Evans, 
[1925] 2 K. B. 794. 


676. Add. Annotation Distd. Barnard v. Evans, 
[1926] 2 K. B. 794. 

687. Add. Annotation: — to (1) & (2) Refd. 
Jenkins v. Ash (1929), 46 T. L. R. 479. 

587a. Liberation in exhausted condition.] — 

On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 
from two greyhoimds, held in leash by G., 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when fiicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
resps. was ordinary coursing & so protected 
bv sect. 1 (3) (6), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal : — Held : all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 


PART vil. 

666 ii. Reduced into possession — 

Action for darnages for shooiino .] — 
Pltf., a squatter on the foreshore of a 
lake, held entitled to domagros for the 
shooting, on the land & water close to 
his shack, of a number of Canada geese 
which had been hatched from ogM he 
had oolleoted on an island in the lake, 
it being clear that the geese were not 
in a state of nature Sc had boon reduced 
to possession. Game Act, 1932, s. 3, 
had no application, since it applies to 
birds which ore wild by nature Sc 
whilst in a state of nature ; & the 
geese In question were not in a state 
of nature. — Kasthniuk h. Sarsons 
[193.')] 2 W. W. 11. 415.— CAN. 


PART X. SECT. 1, SUB-SECT. 1. 

ii. Failurt to remove from 

anivuil broken pieces of instrument .] — 
Hosp. undertook to treat a horse. Sc 
Inserted Into the animal’s urethra a 
oathotor, which broke, the horse was 


returned to Its owner with the broken 
nieces left In the urethra : — Held : (1) 
If rosp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
OUT Stepp to alleviate the pain or with- 
out taking any steps to secure their 
removal, he unreasonably caused un- 
aeoessarj' pain ; (2) reap, was under a 
duty to inform the owner of the horse 
within a reasonable time that the 
fragments were in the animal’s urethra. 
— Martin v. Carpenter, 11925) S. A. 
S. 11. 421.— AUS, 

so. Abandoning horse in street — 
Horse found starving — Whether ovmer 
exercising control. h^H cld : accused 
could not be convicted of ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1890, s. 3 (a), as he was 
not In a position to ereroise control 
over the animal at the time of the ill- 
treatment. — R. V. Nazir Waz3 (1919), 
I. L. R. 44 Bom. 169.— IND. 

sd. Permitting animal injured on 
ship to land-—MaMer of ship ignoraini of 
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animal's condition.] — Held : the mas- 
ter’s want of knowledge was no defence. 
— M’Laren V . Smith, [1923] S. C. (J.) 
91.— SCOT. 

PART X. SECT. 1, SUB-SECT. 2. 

86. Carrying cranes by train — 
With eyes stitched up.] — Hdd : accused 
had committed no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, 8. 3, ol. (6), for the cruelty was 
caused by the persons who stitched up 
the eyes $c not by the manner or 
position in which the birds were 
carried In the train. — R. t. Ibrahim 
Mrer Shieab (1917>. I. L. Tl. 41 Bom. 
654.— IND. 

tg. Keepina deer in captivity — No 
right to redelivery of deer.] — It is illegal 
to keep a deer in captivity, & there is 
therefore no right ol action for re- 
delivery against the officers of the 
Department of Mines & Forests. — 
Marshall «. MurfROX, 119331 2 

D. L. R. 201 ; 6 M. P. R. 255.— CAN. 
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in an exhausted condition. On this ground 
So also on the ^ound that the cruel ill-treat- 
ment occurred hefore the rabbit was liberated 
for the purpose of being coursed or hunted, 
reaps, had not brought themselves within the 
protection given by the sect, to the coursing 
or hunting of any captive animal. — Jenkins 
I?. Ash (1929), 141 L. T. 691 ; 93 J. P. 229 ; 
45 T. L. R. 479; 27 L. G. R. 637; 28 
Cox, C. 0. 666, D. 0. 

687b. Ill-treatment before liberation.]— 

Jenkins v. Ash, No. 687a, ante. 

696. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden V. Lawrence, [1929] 1 Ch. 657. 

602. Add. Annotation : — Consd. White v. Fox & 
Dawes (1932),- 48 T. L. R. 641. 

602a. Not domestic animal.] — White v. 

Fox & Dawes (1932), 48 T. L. R. 641, D. 0. 


604. After this case add ; — 

Dog — Disquallflcatlon for ownership.] — See 

Protection of Animals (Cruelty to Dogs) Act, 
1933 (c. 17). 

613. Add. Annotation : — Refd. R. v. Wood, Esc p. 

Farwell (1918), 87 L. J. K. B. 913. 

625. Alter this case add “ See Animals (AncBs- 
thetics) Act, 1919 (c. 54).*’ 

651. Add. Citation:— 2d Cox, C. C. 113. 

658. Add. Annotations : — Consd, Cotterill v. Penn 
[1936] 1 K. B. 63. Refd. Nye t;. Niblett 
(1918), 87 L. J. K. B. 590. 

654. Add. Annotations : — Consd. Horton v.Gwvnne, 
[1921] 2 K. B. 661. ApW. Farey t;. Welch, 
[1929] 1 K. B. 388. Expld. & Dlstd. Cotterill 
V. Penn, [1936] 1 1C. B. 53. 

656. Add. Annotation : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 


Part XI. — Diseased Animals. 


667. Add. Annotate n : — Refd. Theyer v. Purnell, 
[1918] 2 K. B. 333. 

669. Add. Citation 88 L. J. K. B. 263. 

664. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic laundry Co., [1923] 1 K. B. 
639. 

688a. Transit of Animals (Amendment) Order, 

1930 — Meaning of “ consecutive Journeys.'*] 

— Transit of Animals (Amendment) Order, 
1930, art. 1, enacts, among other th«rij 5 ; 3 , that 
any road vehicle used for the conveyance of 
animals the property of a dealer or in con- , 
nection with the trade or business of a deaior i 
shall, as soon as practicable after each | 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, “ Pro- 
vided that in the case of a vehicle . . . 
making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be sufli- 


ciently complied with if the vehicle is cleansed 
& disinfected ... as soon as practicable 
after the completion of tlie last of such 
consecutive journeys ” : — Meld : on the con- 
struction of the Order, the expression “ con- 
secutive journeys . . . between the same 
two points ” in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting os distinct, but consecutive 
journeys in either direction, & the vehicle 
need not bo cleansed A disinfected until the 
completion of the last of its consecutive 
journeys in either direction. — Nethawat v. 
Brewer. [1931] 2 K. B. 459 ; 100 L. J. K. B. 
524 ; 145 L. T. 191 ; 95 J. P. 159 ; 75 Sol. 
Jo. 359 ; 29 L. G. K. 489 ; 29 Cox, 0. 0. 305, 
D. O. 

690a. “Double dipping “ Meaning.) — Held: 

the words “ double dipped ” meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — A dams v, 
Galloway (1925), 23 L. G. R. 588, 1). 0. 


PART X. SECT. 1. SUB-SECT. 8. 

sf. Commitment for trial for over- 
drivino — Jurisdiction of one justicf .} — 
R. V. Nflson (1910), 28 Can. Grim. 
Gas. 276.— CAN. 

PART XL SECT. 1. 

662 vi. . 1 — A contract for the 

sale of animals alTected with a ooo- 
taflrions or infectious disease is an 
ofifence against R. 8. O. 1906 (o. 75), 
8. 38, whether or not the seller knows 
that the animals are so affected. — 
Baldwin v. Snook, fl918] 2 W. W. R. 
314 ; 40 D. L. R. 433.— CAN. 

662 vii. .1 — On a sale without 

warranty of an animal known to the 
Boiler to be affected with a certain 
contagions disease there is no common- 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
Is reputed to be possessed of more than 
ordinary skill & knowledge in the treat- 
ment of animals, the disease in question 
is fairly common in the neighbourhood, 
the buyer knows that the animal is 
Buffering from some complaint, al- 
though not the particular nature of It, 
& the buyer refuses to complete the 
sale until he has had the animal in 
hlBposeessloD a certain time. 

The Animal OontagiouB Diseaaes Act, 


R. S. G. 1906 (0. 76), docs not give a 
right of action to a buyer of aiiiuutls 
who suffers damage from a sale wliich 
is illegal under that Act. — O'Mkalkt 
r. Swartz, (191 81 3 W. W R. 98.— 
CAN. 

662 viii. .1 — In view of Orders 

In Oouncll authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Gontagious Diseases Act, 
R. 8. C. 1006 (c. 75), s. 38, Baldwin v. 
Snook, No. 662 vi., ante, was held not 
applicable to support a defence of 
lll<3ga] sale of cattle. — Wood, Wkiller 
& McCartut, Ltd. v. Valcour, [1921] 
2 W. W. R. 32.— CAN. 

662 Ix. .J— Where animals are 

exposed for sale by a vendor he knows 
that they are Infected with a contagious 
disease he is liable to a penalty under 
Animal Contagious Diseasos Act, & if 
he effects a sale of the animals under 
auch circumBtances the sale is Illegal & 
void. If in addition to the broach of 
Ills statutory duty the vendor makes 
false representations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, the 
latter Is entitled to succeed In an action 
for any resulting damages sustained 
by him, & In any event he is entitled 
to recover any money paid by him to 
the vendor on the illegal contract, he 
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not being In pari deb’Ho with the 
vendor. — L ong v . Zlatnipk (1922), 70 
D. L. U. 88 ; [1922] 3 W. W. R. G87.— 

CAN. 

PART XL SECT. 2. SUB-SECT. 2. 

690 II. Validity of notice — 

Blank form issued by Government 
Veterinary Officer — Day te- hour Jilted 
in by Inspector.) — Kajee v. R., [1930] 
N. L. R. 6.5.— S. AF. 

PART XL SECT. 2, SUB-SECT. 3. 

sk. IJogs fed on yarbaoe — Under 
licence waiving compensation — Disease 
necessilating slanohier — Onus of proof 
of cause of dijtease.] — A. obtained a 
licence to feed his hogs on garbage 
obtained from outside, which licimeo 
contained the following words : “ In 
consideration of the granting of a 
licence to me I hereby agree , . . (4) to 
forfeit all claim to compenHation, in 
case it Ls necessary to destroy any of 
my hogs, as a result of Iiog cholera, 
unless It can bo shown that the In 
foction came from stune other source 
than garbage feeding ” : — Held : the 
onus of proving that the cholera In 
queMtion came from some other source 
than garbage feeding was upon (rup- 
pliant. — A lderson v. R. (1922), Hn 
I). L. R. 398 ; 21 Exch. G. R. 359 — 
CAN. 
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694a. Compensation — On commercial basis of 
valuation — Failure to object — Valuation bind- 
ing.] — ^By Diseases of Animals Act, 1894 
(c. 67), 8. 16 (2), “ The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows: (i) Where the animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected, (ii) In every other case 
the compensation shall be the value of the 
animal immediately before it was slaugh- 
tered.” 

Pltf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 
a case for isolation which would have caused 
expense to pltf. together with possible risk 
of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt, inspector & pltf. the Minister decided 
to have the cattle valued & slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £993, & notice of this valuation was 
given to x)ltf. & he signed the valuation form. 
The cattle were accordingly slaughtered on 
the following day <fe pltf. was paid the sum 
of £993. Pltf. did not give within 14 days, 
• as required by clause 39 of Animals (Transit 
&, General) Order, 1912, a c<'unter-notice that 
he disputed the valuation. Afterwards pltf. 
claimed from the Minister the difference 
between the £993 & the pedigree value. 
The latter was agreed at the trial to be 
£2,162. The claim was based {inter alia) on 


the provision in s. 16 (2) that “ the value ” 
of the slaughtered animals should be paid as 
compensation : — Held : as pltf. h the 
Minister had agreed that the valuation 
should be on a commercial basis, the agree- 
ment was binding & the claim of pltf. failed. — 
Bligh V. Minister of Agriculture & 
Fisheries (1931), 47 T. L. R. 492. 

697. Add. Annotation : — Consd. Tees Conservancy 
Oomrs. V. James, [1936] Oh. 644. 

699. Add. Annotation: — As to (1) Refd. R. v. 
North Worcestershire Assmt. Com., Ex p. 
Hadley, [1929] 2 K. B. 397. 

700. Add. Annotation : — Refd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 57), ss. 4 (1), 57 (1).] 

— A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 67), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
• the day on which ho gave notice that the 
- animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons : — Held : this contention was in 
direct conflict with sect. 67 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & tliat the justices 
ought to have convicted. — Wilson v. Yates 
(1927), 91 J. P. 188 ; 44 T. L. R. 26 ; 25 
L. G. R. 614, D. O. 


Note. — It has been found desirable to add the following Part : — 


Part XII. — Breeding of Animals. 


Statutory control — Horse breeding.] — See Horse 
Breeding Act, 1918 (c. 13). 

Hire of stallion’s services — Right of lien on mare 


— For expense of covering.] — See original 
volume, p. 267, No. 380. 

Increase in animals — Who entitled to.] — See 
original volume, pp. 212, 213. 


PART XI. SECT. 2. SUB-SECT. 6. 

si. Power to inal:e bye-law — Pro- 
hibiiino admission of infected animals 
into rnunicijtalitv.] — To provide In a 
bye-law that no auirnal affected with 
any infectious or oont^ijrloiis discaeo 
shall bo brought IntAi the municipality 
was held to be beyond the poworp of a 
inuuieipal council vmder Municipal Act. 
— R. t>. Moult, ri920] ‘2 W. W. H, 
640 ; 62 D. L. R. 302.— CAN. 

PART XL SECT. 2, SUB-SECT. 6. 

Proof of scienter.] — On a 

prosecution under Cattle Disease Act, 
Ireland, 29 & 30 Mot. c. 4, &: 33 & 34 
Viet. c. 36, & the Orders of the ITiry 
Council, “ knowledge ” that the cattle 
are diseased is part of the offenee & 
must be proved by the prosecutor. — 
CARitOLLv. Ewers i l873), I. H. 7 C. L. 
226.— IR. 

gii. Certiflcaie- of ifcterinary 

sntrgeon — No proof of authenticity — 
Whether admie^sibh.] — In a prosecution 
for failure to give notice of the existence 
of swine fever in contravention of the 
Act, the prosecutor produced a oerti fl- 


ea to bearing to be slgneil by a veteri- 
nary surgeon, certifying the existence 
of the disease at accused’s premises. 
No cvidonco was led to prove the 
authenticity of the certllicate. which 
was not attested, or to prove that the 
grantor held the office of veterinary 
inspector under the Act. The justices 
sustained an objection to the admission 
of the certifleate as evidence : — Held : 
the certiflc>ate was admissible as evi- 
dence, In terms of Diseases of Animals 
Act, 1894, s. 44 (5), without proof of 
its authenticity or of the grantor’s 
qualifleations, at all events in the 
absence of spocifle ciiallenge on these 
points by the accused at the trial. — 
HENDERSON V. WaRDROPK, 11932] S. C. 
(J.) 18.— SCOT. 

PART XII. 

sm. Statutory control — Horse breed- 
ing — Refusal of certificate of regisiratxon 
of ataUion — RegistreUion of SiaUions 
Act, 1916.1 — At the trial of an action 
by a person, who W’as the owner of a 
stallion, against the members of the 
Board of Control & Appeal under the 


above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certifleate of registration, it 
appear(‘d that pltf. was not actual 
owner but had control & management 
of the animal : — Held : he was en- 
titled to maintain the act Ion. — D utton 
e. Eva.ns (1920), 16 Tas. L. R. 46.— 
AUS. 

Hire of stallion's services — Liability 
of owner of stallion — Injury to mare .] — 
See Vol. II., p. 220, cases q, r. 

Marc imjwopcrly served by 

stallimi.] — See Vol. 11., p. 220, ciisos 
8, t, u. 

* 

sp. Breach of contreud.] — 

Sinclair v. Walker, No. 380 i., ante. 
—CAN. 

sr. tVarraniy of fitness by agent — 
Liability of principal.] — In an action for 
breach of warranty as to fitness for 
breeding on the sale of a horse ; — 
Held : on the facts vendor was an 
agent only. Sc nis principal was liable 
upon the warranty. — Sim v. Good 
(1916), 9 S. L. R. 273 ; 30 D. L. R. 
564.— CAN. 
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ARBITRATION 


voi. 11. liases S— wb. 


Part I. — The 


3. Add, Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

7. Add, Annotaiion : — As to (1) Refd. Bremer 
Oeltransport G.m.b.H. v. Drewry, [1933] 1 
K. B. 753. 

14. Add. Annotation : — Refd. Bremer Oeltransport 
G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

24. Add. Annotaiion : — Refd. Anglo-Newfound- 
land Development Co v. R., [1920] 2 K. B. 
214. 

26. Add. Annotaiion : — Refd. Anglo-Newfound- 
land Development Co. v. R., [1920 ] 2 K. B. 
214. 

26a. .]— rit is not necessary that both parties 

should have signed tlie written agreement 
(Bankes, L J.). — Anglo-Nkwfoondland 
Developmen'i Co. v. R., [1920] 2 K. B. 214 ; 
89 L. J. K, B. 570 ; 122 B. T. 731 ; 84 J. T. 
121 ; 14 Asp. ;>I. L. 0. 584, 0. A. 

26b. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.** 
Between the times of the filing of the 
provisional & complete specifications, the ' 
patentee, under a verbal ogreoment, 
entered the service of a co. e\>gv<,ged in 
making windlasses as teclmical adviser & 
engineer draughtsman ; & the co., the 

patentee was in their employment, made 
& sold the patented windlasses. In 1919 j 
the patentee commenced an action against 
the co., alleging that it wfis a term of the 
verbal agreement that, during pltf.’s service, 
the co. shoxfid have pltf.’s licence to make <fe 
sell windlasses under the patent, at a reason- 
able royalty, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 6 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 


PART I. SECT. 2. 

d i. Informal extension of 

(vrliten tnibrnission amouniinff to new 
parol submission,] — An award was not 
made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them & 
taking part In the prooeodfcngs, & the 
award was made & not appealed from 
or moved against, & ha4 ever since 
been acted upon : — Held : a parol 
submission must be taken to have been 
made & to include the tenns contained 
in the written one, & the award to 
have been made pursuant to the parol 
submission. — Harrison r. Harrison 
(1918), 41 O. L. R. 195 ; 13 O. W. N. 
245.— CAN. 

10 V. Signature of one of 

series of documents — Forming part of 
agreement.] — A submission or written 
agreement to submit differences to 
arbn. may be collected from a series 
of documents, even though connected 
by parol evidence, & signature of any 
document forming part of the agree- 


Submission. 

licence from pltf. ; — Held : pltf. had proved 
that the agreement for a licence had been 
made ; he was entitled to a reasonable 
royalty ; <fc, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could nut go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act. — Fleming 
V . Doig (J. S.) (Grimsby), Ltd. (1921), 38 
R. P. 0. 67. 

36b. Reference under National Health Insurance 
Regulations of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitiouor agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
“ any dispute or question arising between 
the committee & the practitioner . . . relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Oorars.” By reg. 51 of the regulations, 
“ Where under the provision of these regula- 
tions or of any agreement made between the 
committee (fe a ixractitioner ... is referred, 
or any appeal from a d«‘ci8ion of the com- 
mittee is made to the Oomrs. the Oomrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Oorars. to hear & determine such question 
or appeal, & any decision of the Oorars. or 
any of them made under this article shall be 
final & conclusive.’* A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1 889, s. 4, to stay the action : 
— Held : the action must be stayed 

Hkn V. Majianatji (Janesii Bhaoat 
(1923), I. b. li. 2 Pat. 554.— IND. 

1 ii. — — — A BubiiilsHlon to arbn. 
according to the above sect, is a aub- 
inlHHlon which provides that either 
l)arty In case of a dispute arising on 
the contract is at liiiorty to take the 
ncccHsary steps to got the dispute 
decided by arbn. — liuitTOR «. Eller- 
MAN City Lines, Ltd. (1925), 1. L. R. 
49 Horn. 854.— IND. 

1 lil. Written agreement to sub- 

mit.] — A submission to arbn. under 
Indian Arbn. Act nood not bo signed 
by both parties. All that Is required 
is a written agroernont to submit, 
& acting upon it. — Uadiia Kanta 
Das 13 . Bakrlien BiioTruciis (1928), 
I. L. U. 56 Calc. 118.— IND. 

PART I. SECT. 3, SUB-SECT. 1. 

sa. Appointment of appraisers — 
Uf^r arrangement separate from 
poHat/A — Held: not to constitoto a 
submission to arbn., but a provision for 
appraisement. — H karle v. Alliance 
iNBURANCK Co., [1925] 4 D. L. R. 378 ; 
119251 3 W. W. tt. 729.— CAN, 


raent is sufficient to bind the person 
so signing to the submiHslon contained 
in the »igreomont. — Sukhamal Ban- 
siDHAU V. Barn Lal Kedin & Co. 
(1920), I. L, R. 42 All. 525.— IND. 

e I. Must not he contrary to public 

policy.] — If It is an implied term of a 
reference to arbn., & of an ekranarna 
pursuant to the award, that a complaint 
that a non*compoundable offence under 
the Penal Code has boon committed 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy, & the award & cicranama 
are therefore unenforceable ; that is 
so irrespective of whether in law a 
prosecution has been commenced. — 
KAMiNi Kumar Baru v. Birendra 
Nath Basu (4929). 57 L. U. Ind. App. 
117, P. C.— IND. 

I i. Oeneral requisHes.] — An 

award made by arbitrators is not 
invalid on the ground that In the 
reference to arbn. the actual dispute 
is stated merely in general terms, when 
the award itself shows that the nature 
of the dispute was projporly explained 
to the arbitrators. — IU m Bahadur 
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m 

(PiCKFOHD, L.J. & Saegant, J.) upon the 
ground that there was a “ submission ** to 
arbn. within the Act of 1889, s. 27 (Bankbs, 
L.J.), upon the ground that under reg. 61 
a special tribu:^ was constituted with 
special powers for determining disputes 
between practitioners & the committee. — 
Clements v. County of Devon Insur- 
ance Committee, [1918] I K. B. 94 ; 
87 L. J. K. B. 203 ; 118 L. T. 89 ; 82 J. P. 
71, C. A. 

89. Add. Annotation: — Refd. Wyndham v. Jack- 
son, [1037] 3 All E. K. 077. 

40. Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1937] 3 All E, R. 077. 

41. Add, AnnotaiiojoH : — Consd. O’Rourke v Dar- 
bislnrc, [1020] A. C. 581. Expld. & Distd. 
Infields, Ltd. v. Rosen ik, Son, [1038] 3 AH 
E. R. 501. 

42. Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1037] 3 All E. R. 077. 

43. Add. Annotation : — Refd. Wyndham v. Jack- 

son, [1037] 3 All E. R. 077. 

44a. Appeal.] — Where proceedings are 

taken out of the ordinary curaita curicBt with 
the assent of the parties, the decree or the ct. 
below cannot be regarded as the award of 
an arbitrator, so os to deprive cither party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violent! ' strained as to 
be put entirely out of its course. — Pisani v. 
A. G. POE Gibhaltae (1874), L. R. 6 P. 0. 
616 ; 3(1 L. T. 729 ; 22 W. R. 900, P. C. 

Annotatinn :--AjOnsd. Wyndham Jackson, fl937] 3 All 
E. 11. 077. 

441 ), Enforcement.] — Pltf. issued a writ 

in the Ch. Div. claiming an account & pay- 
ment of all siuns due to her under a contract 
entered into by pltl. with deft. An order was 
accordingly liiade for an account. At the 
I'equCxSt of botli j^arties, the master gave a 
decision on a matter whicdi was not covered 
by tlie judge’s oi*der for au account, & he 
ixssued a certificate to the elTect that a certain 
sum w’fis due li;om deft, to pltf. Deft, sought 
t'O Jiavo the certificate discharged or varied 
by a judge of the Oh. Div., but the judge 
treated the certificate as a nullity, on the 
ground that the master had no power L) 


consider matters not within the scope of the 
original order for an account. Pltf. then 
sought unsuccessfully to enforce the master’s 
certificate, asking for the payment of the sum 
alleged to be due to her. Pltf. then brought 
an action in the K. B. Div., claiming payment 
of the amount awarded by the master, on 
the ground that the master had acted as an 
arbitrator, & that his decision was therefore 
in the nature of an award : — Held : the 
intention of the i)artie8 was that the master 
should deal with the dispute according to the 
ordinary process of the ct., under which his 
deteimination would not be final, hut subject 
to a f urther order by the judge. His decision 
therefore, could not be treated as an award, 
the present action could not succeed.^ — 
Wyndham v. Jackson, [1938] 2 All E. R. 
109 ; 107 L. J. K. B. 295 ; 158 L. T. 296 ; 
51 T. J.. R. 5(i0 ; 82 Sol. Jo. 251, 0. A. 

45. Add. Annotation : — Refd. Wyndham v. Jack- 
son, [1937] 3 All E. R. 077. 

53. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

68a. .] — Boynton v. Richardson, No. 

71a, 'poat, 

66. Add. A nnotations : — Consd. Richardsons & 
Bradley v. Bernhard, fl926] 2 K. B. 121 ; 
Simbro 'I’rading Co, v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266. 

68. Add, Annotation: — Consd. Charles v. Cardiff 
CoUierios (1928), 44 T. L. R. 448. 

70. Add, Annotation: — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

71. Add. Annotations : — Apld. Boynton v, 
Richardson (1924), 69 Sol. Jo. 107, Consd. 
Wisbech R D. C. v. Ward (1927), 91 J. P. 200. 
Refd. Brigbtman V. Tate, [1919] 1 K. B. 463; 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. 

71a. Surveyor’s certificate — Valuation of timber — 
Liabiliiy for negligence.^ — A firm of sur- 
veyors was appointed jomtly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
respect of their valuation of the timber : — 
Held : the surveyors were in the position of 
quasi -arbitrators, & the action failed. — 
Boynton v. Richardson (1924), 69 Sol. Jo. 
107. 


PART 1. SECT. 3, SUB-SECT. 2. 

42 Ui. .] — lu au action of 

Blander the parties a^^reed to trial before 
a JudKe & BO von Jurymen instead of the 
requisite eight. A \ordlet was given 
for pltf. Deft, appealed : — Hdci ; the 
ot. had acted os on arbitrator, Sc no 
appeal lay. — Loanr t \ Black, [192,')1 3 
D. li. K. 040.-— CAN 

42 iv. .] — Tie Fraser’s 

Appeal, lie WiNNiPEa CnARTKR, (1927] 
4 D. L. li. 213 ; 119271 2 W. W. K. 
600 ; 36 Man. L. R. 697.— CAN. 

PART I, SECT. 3, SUB-SECT. 6. 

61 il. .l^Where land was ex- 

propriated for railway purposes the 
railway oo. Sc the owner agre^ to have 
the compensation determined by refer- 
ence to three named persona called 
“ valuers ” in the Bubmlsalon : their 
decision was to be binding & con- 
elusive on both parties & not subjeet 
to appeal : they could view the prf>- 
perty & call such wltnessiM* & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, c^ht think 


proper : & either party could have a 
representative proeent at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the declaion : — 
Held : this agreement did not provide 
for a Judicial arbn. but for a valuation 
merely. — Caaipbrllford, Lake On- 
tario & Western Rt. Co. v. Massie 
(1914). 50 8. O. R. 409.— CAN. 

m i. Assessing loss by theft r^ fire — 
AvpointvienX of appraisers under ar- 
rangement separate from policy .] — 
Held : a provision for appr^sement, 
& not a Bubmission to arbn. — Searle 
V. Alliance Insurance Co., [19261 4 
D. h. R. .378 ; [1925] 3 W. W. R. 729. 
-CAN. 

n i. S. P. Irwin ». Campbell (1914), 
32 O. h. R. 48.— CAN. 

PART 1. SECT. 4. 

1 1. 8.P. Jnaubndra Nath Baqchi 
tJ. SuREB Chandra Roy (1927), I. L. R. 
C Rat . 550.— IND. 

V i. .] — The selection of a 

guardian, cannot be referred to arbn., 
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aq it is not a matter of private interefit 
between parties. — P alaniandi Chktti 
V. Adaikalam Chetti (1923), I. L. R. 
47 Mad. 469.— IND. 

• 0 . Construction of agrtemejU — Jn- 
volving paint of law .] — By an agree- 
ment between the N. B. Ry. Co. & 
the F. Ry. Co. it was provided that, in 
the event of an Act of Parliament 
being obtained & the capital being 
subscribed, a line of railway shonid bo 
constructed by the F. Co., & thereafter 
worked by the N. B. Co. on certain 
terms. It was further provided that 
the N. B. Co. should be bound to con- 
tribute to the F. Co. a sum sufficient to 
make up a dividend of 4 per cent, on 
the ** paid-up share capital *' of the 
F. Co., & tnat aU questions which 
might arise between the parties In 
relation to the agroemont, or the Im- 

£ ort or meaning thereof, or the carry* 
ig out of the same, shoffid be referred 
to arbn. in terms of Railway Com- 
panies Arbitration Act, 1859. The 
line of railway was thereafter con- 
structed & worked in terms of the 
agreement. In an action at the 
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78. Add, Annotation : — Refd. L. & N. B. Ry. v. 
Easington Union Assmt. C5om. & Basin^n- 
with-Thorpe Parish Council (1926), 95 L. J. 

K. B. 255. 

79. Add, Annotation : — Refd. lie Badiache Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

80. Add. Annoiatio^is : — Refd. Pried Krupp Akt. 
V, Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; /?e Badiscbe Co., Bayer Co,, etc., [1921 ) 
2 Ch. 331 ; Jebara r. Ottoman Bank, [19271 
2 K. B. 254. 

125. Add, Annotation : — Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), LM., 
[1930] 1 K. B. 176. 

135a. .] — By a contract made between an 

l^ian buyer & English aellers it was pro- 
vided as follows ; “ Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.’* A dispute 
having arisen between the parties^ defts. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defts., & defts. thereupon counter- 
claimed to enfo) oe the award : — Held : ( I ) the 
words “ to be settled by arbn. in London in 
the usual way '* meant the way in which 
disputes arising ad to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled “ in the usual way *’ ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within Ih'' limited 
time, his remedy in that respect had lapsed. — 
SciUMAOLio V. Tiiornett & PEim (1924), IS I 

L. T. 174; 40 T, L. R. 320; 68 Sol. Jo. 
630 ; 29 Com. Cas. 176, C. A. 

141. Add. Annotations: — Refd. Phoenix Insce. of 
Hartford v. De Monchv (1929), U1 I.. T. 4.39 ; 
The Njegos, [1930J P. 90. 

141a. .] — Pltfs. Danisli & Norwegian 

merchants, to whom, as endorsees of the bills 
of lading, tlie property in part of a cargo of 
grain had passed, claimed in respect of short 
delivery from defts., the owners of the Yugo- 
slavian steamship N. By a charterparty 


entered into in London by an English 
registered co. as agents for defts., the 
London branch of a Paris tlrm as agents for 
the charterers, an Argentine co., the N. was 
chartered to load the grain in the River Plato 
for delivery at Scandinavian ports. The 
charterers were the shippers. The charter- 
party was in English on the Chamber of 
Shipping River Plate (“ Centrocon ’*) form. 
The bills of lading, in an English form & in 
the English language, incorporated “ all the 
terms, conditions & exceptions ” of the 
charterparty “ including the negligence 
clause.’^ The chai*terpai*ty contained the 
usual English ai'bn. clause. The cargo was 
damaged by fire on board the N. due, as 
pltfs. alleged, to the ship being unseaworthy. 
Defts., who counterclaimed for a general 
average contribution, in an amended defence 
pleaded that the law governing the bills of 
lading contract was Yugo-Slavian law, the 
law of the flag, under which it was alleged 
that, if they had exercised due diligence to 
keep the ship seaworthy, the exceptions in 
the charterparty would apply without the 
impli(‘d warranty of seaworthiness. It was 
admitted that the proper law of the charter- 
party was English law. The question of the 
law applicable to the bills of lading was tried 
as a preliminary issue; — Held: (1) the 
arbn. clause, which would have been decisive 
as to the application of English law, was not 
incorxx)rated into tlje bills of lading ; but 
(2) those clauses, which were incorporated, 
& particnilarly the exceptions clause, could 
not be isolated from their context <te incor- 
porated without any indication of the proper 
law of the contract from which they were 
taken ; (3) the inference Avas that sensible 
business men must have intended iljat tlie 
bills of lading should bo read with the 
English in borp rotation attaching to the 
charterparty ; (4) both on what should be 

presumed to be the intention of the parties & 
on the ground of busin(*8s efficacy the proper 
law of the3 contract was English h nf»t 
Yugo-Slavian law. — The N.teoos, [1936] 
r. 90 ; 105 L. .T. P. 49 ; 155 I.. T. 109 ; 52 
T. L. K. 216 ; 18 Asp M . L. C). 600 ; siJih nom. 
Njegos Cargo Owners v. Njegos Ownelis, 
41 f’ora. ( Vis. 119. 


instance of the N. B. Co. against tho 
F. Co., concluding for declarator (inter 
alia) that the pursuers were freed & 
relieved of all liability to make up tho 
dividend of the F. Co. to 4 per cent., 
& that the articles of the agreement 
theroanent were null & of no effect, 
the pursuers averred that tho ex facie 
capital of defenders’ co. was not tho 
*’ paid-up share capital ” on which the 
di^dend had boon guaranteed in 
respect that defenders had raised that 
capital in a manner which was illegal 
& ultra vires of their statutory 
authority, the pursuers maintained 
that this depended on a legal inter- 
pretation of matters outwlth tho agree- 
ment, & consequently that tho clause 
of arbn. did not apply. Sc that tho 
question raised in the action feU to bo 
decided by the Ct. of Session : — Held : 
the arbn. clause was a general clause, 
by which the parties had contractea 
themselves out of the Jurisdiction of 
the ot. as to anything which fell within 
the clause : the questions raised wore 
questions of tho oonstrucUon of the 
agreement. 8c, aooordlngly, must ho 
determined by tho arbiter, even 
although their determinations de- 
pended upon the question of ultra vires 


& although It involved a point of law. — 
North British Rv. Co. v. Newburoii 
& North Fife Ry. Co., 119111 S. C. 
710.— SCOT. 

sm. LiabUitv for <Sr amowni of ali' 
mnny.y—Ueld : proper subjects for 
arbn. — U akrisont t». Harrison (191H), 
41 O. L. U. 195; 130 W N. 245.— CAN. 

«p. Right to receiver d: iniunction .] — 
Helti : not a matter to refer. — 
SUHKNDRA Kumar Roy Chowdhury 
V. SusiiiL Kumar Roy Chowdhury 
( 1927), I. L. R. afiTCalo. 249.— IND. 

PART I. SECT, 5. 

zt. Reference by Crown — By wham 
sfiwcd.l— D ominion Huu.dino Corpn., 
Ltd. V. R.. (19271 2 D. L. R. 610, 
[1927] Exch. O. R. 79.— CAN. 

PART L SECT. % SUB-SECT. 1. 

137 ii. .1 — ^Wbere a submission 

to arbn. is made subject to Arbn. Act, 
R.S.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
In so far as they can reasonably be 
applied. — M artsbs & McDouoall v. 
Stephen, Stephen e. Masters Sc 
McDouoall, J1925 1 4 D. L. R. 684 ; 
B925J 3 W. VV. R- 493.— CAN. 
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PART 1. SECT. 6, SUB-SECT. 8. 

145 V. .1 — A policy of lire 

Insurance provided that If a claim be 
rejocteil & an action be not commenced 
within throe months after such rejec- 
tion, all benefits under the policy 
should be forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a clolra sent In, the co. answered 
that they did not agree upon tho 
amount clalmofl & that under the con- 
ditions of the policy they did not 
admit their liability ; — Held : tho 
right ot action was that It might be 
decided whether such rejection was 
right or wrong, & it was only in the 
event of that question being decided 
against the co. that It would become 
necesnary to ascertain the amount of 
the loss by arbn. — Eagle Star & 
British Dominions I.vsuranok Co. 
V. Dinanath (1922), I. L. R. 47 Bom. 
509.— IND. 

146 vi. .1 — Insurora alleged 

that material misrepresentations wore 
made by the insured In his proposal, Sc 
that consequently the policy was vola 
under clause 7 of the policy. Sc that 
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146. Add, Annotations : — Consd. WoodalJ v. Pearl 

Assce., [1919] 1 K. B. 693. Dlstd. Macaura 
V, Northern Assce., [1925] A. C. 019 ; Fresh- 
water V, Western Australian Insurance Co. 
(1932), 102 L. J. K. 13. 75 ; Stevens & Sons 
V. Timber & General Mutual Accident In- 
surance Aasocn., Ltd. (1933), 102 L. J. K. B. 
337 ; Toller v. Law Accident Insurance 
Society, Ltd., [1930] 2 All E. R. 952. 
Refd. Sanderson v. Armour (1922), 91 

L. J. P. C. 107 ; Hirji Mulji v. Oheong Yue 
S.S. Co., [1920] A. C. 497 ; Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 580 ; Locker 
& Woolf, Ltd. V. Western Australian Insur- 
ance Co. (1936), 79 Sol. Jo. 574. 

147. Add, Annotations : — Consd. Macayra v. North- 
ern Assce., [1925] A. C. 019 ; Stevens ^ Sons 
V, Timber & General Mutual Accident In- 
surance Assocn., Ltd. (1933), 49 T. L. R. 
224. Refd. Toller v. Law Accident Insur- 
ance Society, Ltd., [1930] 2 All E. R. 952. 

147a. .1 — In a proposal for insurance 

against accident the intending assured stated 
his occupation &; signed a declaration that 
the answers to the questions therein were 
true, that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
‘ tfe declaration “ which i)ropo.sal «fe declaration 
warranted to be true it is a reed shall be the 
basis of this contract ... & be considered 
08 incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto reDdr3r this policy null void ” ; So 
it provided that it wfis a condition precedent 
to the recovery of any sura under the policy 
that the conditions indorsed thereon should 
be strictly observed. Gondition 8 pi*ovided 
that the jiolicy might be renewed from year 


to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by {inter alia) the assured 
engaging in some other occupation, then 
“ unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid . . . the 
policy is void & no claim can be made.” 
By condition 11, ‘‘If any question shall 
arise touching this policy or the liability of 
the CO. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on tliis policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as req\iired by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy: — Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy wdach rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action. — Woodall v. 
Pearl Assurance Co.. [1919] 1 K. B. 693; 


Ihoreforo u (ll8pnt:o had arlsou which, 
under clause 1? of t ho policy, should 
be referred to arhu. : — Held : t he 
question of nUsrepre.senUitlon was 
within tho arbn. clause lii tho policy. — 
UicnAiiDSON V. AiiMV, Navy, 
Genkual Assuuance Assocn., Ltd., 
fl‘.)241 2 I. U. i)(L— IR 

145 vil. .] — F. insured a 

motor char-a-banc with deft. co. Tho 
policy contained the usual clause as to 
wilful mlsHtatoments, Sc a clause that 
any dispute . . . "ae to the oxt-ent 
meaning " of the policy should bo 
I’cforred to arbn. Tho co. repudiated 
a claim by F. ou tho ground that non- 
disoloHuro by him of material facts had 
rorulerod it null & void, but In an 
action by F. the co. moved to stay tho 
proceedings & to refer to arbn. : — 
Held : tho contract having boon ro- 
pudiated the dispute was not one as to 
the extent & meaning of the policy, 
Sc not boiug otlioradse within tho arbn. 
clause could not be referred to arbn. — 
FuRKY V. KAar.E, Star Sc Buitisii 
DOMiNroNS . INSCE. Co. (1922), 56 

I. L. T. 23.~-lR. 

e. Hcml., [1909] W. N. 1 61. —SCOT. 

el. .] — Tbe parties In 

framing a contract may InaoTt »i clause 
binding them to refer all future 
disputes, either In the carrying out 
of tho contract or In roepoct of a breach 
of it, to arbn., & one party to such a 
contract cannot, by averring that the 
other party has repudiated the con- 
tract, get rid of the urbn. clause. — 
Sanderson Sc Son i*. ARsrouR Sc Co., 


Ltd (1922), 91 L. J. P. C. 1G7 ; 127 
L. T. 597 ; [19221 S. C. (H. L.) 117 ; 
59 Sc. L. 11 268.— SCOT. 

oil. .] — Where there is a 

repudiation which goes to the eub- 
stanco of tiie whole contract, the 
person setting up that repudiation can- 
not insht on a subordinate tAjrm of the 
coTi tract still being ouforced. — G raham 
r. Provident IjIFk Assukanok Co., 
11922) N. Z. L. K. 718.— N.Z. 

e ill. .] — Where a contract 

contains an arbn. clause, & one of the 
parties seeks to avoid tho contract, 
the dispute is Kfcrable to arbn. if tho 
avoidance of the contract arises out of 
tho terms of the contract itself. W here, 
however, a partj’’ seeks to avoid the 
contract for reasons dehors It, the 
arbn. clause cannot be resorted to as 
It, together with the other terms of 
tho contract, is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate it, & still 
say tho arbu. clause should not apply. 
If ho relies ou a contract he must rely 
on it for all purposes. — India Electric 
Co. r. General Kleotric Trading 
Co. (1929), I. L. U. 53 Bom. 573.— 
IND. 

• i. Performance of contract 

prevented by QovermnentA — A Arm 
agreed to sell & to ship from Calcutta 
to Buenos Ayres bales of Jute goods. 
The contracts contained proW^ions 
exempting the sellers from liability 
for late S: short shipment attributable 
(inter alia) to Govt, commandeering 
of ships, war, or any other unfore- 
seen circumstances *’ Sc included pro- 

70 


visions for tho sliipment of delayed 
cargoes as soon as possible, subject to a 
right of refusal on the part of the pur- 
chasers. Each contract contained an 
arbn. clause iu these terms ; “Any 
dispute that may arise under tills con- 
tract to be settled by arbn.” Before 
all the bales bad been shipped, the 
further export of Jute from Inula to the 
Argentine was prohibited. A con- 
troversy having arisen between tho 
parties as to wbothor, in the circum- 
stances, the contracts had been 
rendered void Sc unenforceable quoad 
the shipment of the remainder of the 
bales : — Held : on a construction of the 
contracts, the controversy was a 
dispute arising under the contracts, & 
accordingly fell to be determined by 
arbn. — Scott Sc Sons v. Del Sel, 
[1923] S. C. (H. L.) 37.— SCOT. 

sii. Contract cancelled .] — If a 

contract Is cancelled, an arbn. clause 
falls with such cancellation. — Cox 
Towing Line v. Dunfield & Co. 
(1922), 68 D. L. R. 133.— CAN. 

8 iii. Existence of dispute .] — 

Tho right of one party to a contract to 
insist upon a term in It providing for 
reference to arbn. depends in the first 
place on tho existence of a dispute. — 
Standard Insurance Co. v. Scandrett 
(1923), 23 S. 11. N. S. W 254 ; 40 
N, 8. W. W. N. 22.— AUS. 

• iv. .] — The existence of a 

dispute Is an essential condition for the 
Jurisdiction of arbitrators. — Uttam 
Chand Salxgram V, Jkwa Mamooji 
(1919), I. L. R. 46 Calc. 534.— IND. 
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88 L. J. K. B. 706 ; 120 L. T. 556 ; 83 J. P. 
125 ; 63 Sol. Jo. 352 ; 24 Com. Cas. 237, 

C. A. 

Annotations: — As to (2) Apld. Freshwater v. Western 
AustraJian Inace. Co. (1932), 102 L. J. K. B. 75. Consd. 
Stevens & Sons v. Timber & General Mutual Accident 
Insurance Assocn., Ltd. (1933), 49 T. L. 11. 224. Refd. 
Macaura v. Northern Assce., [192r)] A. C. 619 ; Toller v. 
Law Accident Insurance Sociot 3 % Ltd., [1936] 2 All E. R. 
952. 

147b. .] — Where an insurance co. alleges 

that a claim imder an indemnity policy is 
invalidated by reason of the non-disclosure 
of a material fact, & where the policy con- 
tains an arbn. clause, the co. can at the same 
time insist that the claimants must under 
the arbn. clause proceed to arbn. in lieu of 
bringing an action to enforce the claim. — 
Stevens & Sons v. Timber & Genebai. j 
Mutual Accident Insurance Assocn., 
Ltd. (1933), 102 L. J. K. B. 337 ; 148 L. T. 
515; 49 T. L. R. 224; 77 Sol. Jo. 116, 
C. A. 

Annotations: — Consd. Toller v. Law Accident Insurance 
Society, Ltd., [1936] 2 All R. R. 952. Refd. Jones v. 
Birch Bros., Ltd., [1933] 2 K. B. 597. 

Compare original volume, p. 356, No. 293. 

153. Add, AnnotaiioK: — Refd. Lowther v. CliiXord 
(1920), 95 L. J. K. B. 576. 

155. Add. Amiotaiioyis : — As to (1) Refd. .Jones r. 
Oceanic Steam Navigation Co., [1924] 2 K. B. 
730; N. V. Kwik Hoo Tong Handel Maat- 
scliappij V. Finlay, [1927] A. C. 604 ; The 
Njegos, [1936] P. 90. As to (2) Refd. Sander- 
son V. Armour (1922), 01 L. J. P. C. 167. 

156. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 010. 

164. Add. Annotation : — Consd. Pinnock r. l^wis 
& Peat, [1923] 1 K. B. 600. 

164a. .] — By two contracts made in 1919* 

applt. bought from resps. a large quantity 
of “ American Fresh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
” such reference shall be claimed in writing 
within three days after the goods have been 
landed.” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive binding on aU parties, subject 
to the right of appeal. Tlie goods arrived in 
England, were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrot^ a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt. 'a 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded ” that the buyer 


was out of time in examining Sc making claim 
on the goods, & also in claiming arbn., & 
that therefore lus case fails,” The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : tlie awards were a bar to the action. — 
AYscocJGHr. Sheep Thomson & Co. (1924), 93 
L J. K. B. 924 ; 131 L. T. 610 ; 40 T, L. R. 
707 ; 30 Com. Cas. 23, II. L. ; affg. (1923), 92 
L. J. K. B. 878, 0. A. 


Annotation : — Distd. Pinnock r. Lewis & Peat, [1923] 1 
K. B. 690. 

165a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the referemee 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause contimied : ” Any claim must 
be made in writing Sc claimants’ arbitrator 
appointed within three months of final 
discharge. Sc wht‘re this provision is not com- 
plied vvitli the elaiiu shah be decmcul to be 
waived Sc absolutoly barrtsl.” After the 
arrival of the ship at IL the charterers 
brought an actiem agiiinst the sliipovvners in 
respect of damage alleged to have bc^en 
occasioned to a part of the linseed during the 
voyage by rc^^ason of the unseaworthiness of 
the ship at the comuiencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the disrliarge of the ship Sc 
that by reason thereof the action was not 
maintainable, A, by order of the ct., the 
question wliether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arhri. clause was not op<in to objection on the 
ground that it ousted the jurisdhjtion of the 
ct. ; (2) inasinu(d) as tlie claim in the action 
was founded upon a brcacb of the implied 
condition of seav oiihiness, there being in 


the charterparty no express provision relating 
to unscaworthincBS, the shipowners were not 
entitled to the benefit of tlio UTm in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause. — • 
Atiantic Sjiippino Sc Trading Co. v. 
Dreyfus (L.) Sc Co., [1922] 2 A, 0. 250 ; 91 
L. J. K. B. 513 ; 127 L. T. 411 ; 38 T. L. R. 
534 ; 66 Sol. .lo. 437 ; 15 Asp. M. \j. 0. 566 ; 
27 Com. Cas. 311, H. 1..; varying S. C. suh 
nom. Dreyfus Sc Co. v. Atlantic; Shippinq 
& Trading Co. (1921 ), 37 T. L. R. 417, C. A. 
ianotatio 7 is :-~As to (1) Difltd. & Expld. CzariUkow v. Rot li, 
Schmidt, [1922] 2 K. B. 478. As to (2) Distd. Ford 
Compugnio Furness (France), [1922] 2 K. H. 797 ; Plmioek 
V. Peat, [192.3] 1 K. B. 690. Reid. Gosmopolltan 

Shipping (;o. v. Hatton & CJookson, Ltd. (Liverpool) (1929), 
143 L. T. 296. 


165b. .] — A charterparty contained a clause 

providing that all disputc^s arising out of the 


153 iv. Lease in dispute .] — A 

lease contained a clause referring to 
arbn. certain specifie nuittcrs & “ any 
other qnestious in reftTen(?e to this 
lease which may arise between the 
parties.” In arbn. proceeding^ the 
issue between the parties wae not the 
validity of a notice to quit but the 
question wlmther the tenant woe 
possessing under the lease or under a 
new bargain: — Held: as the leas© 
itself was in dispute, the arbn. clause 


in the lease did not apply. — B oth v 
Cowax, [19261 S. C. 5b.— SCOT. 

Bb. Clattse in broker's n<t(e — linles 
applv'able to members only .) — Flo\ir was 
sold by dofts. to pltf. under contracts 
In broker's notes which contained a 
condition that the rules & sTgiilationa 
of the S- Assocn. should apply. The 
rules of the assocn. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
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to arbn. Pltf., who was not a member 
of the assocn., having sued defts. lOr 
damages for breach of contract ; — 
Held : as the rnlcH referring to arbn. 
were applicable only to diH])ute8 
l>ctwceii mem hers of the assocn., an 
application for a stay of proceedings 
must be di^rnisHcd. — Levix v . Bt.fu;, 
fr n\. [19211 App. D. 78.— S. AF. 

PART I. SECT. 6. SUB-SECT. 4. 

b. Revsd., [1909] W. N. 101.— SCOT. 
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contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to bo deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseawortW- 
ness. The cargo owners claimed damages & 
went to arbn-, but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing : — Held : although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, &: as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) & Co. v. 
COMPAGNIE PURNESa (FRANCE), [1022] 2 
K. B, 797 i 92 L. J. K. B. 88 ; 128 L. T. 
286 ; 10 Asp. M. L. C. 102, D. C. 

105 c ,] — pitfs. bought from dofts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not he ap- 
parent on reasonable examination ” ; that any 
disputes arising out of the contract should 
.be settled by arbn. ; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pitfs. resold 
the copra cake to B. & Go., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so largo a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers by pitfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pitfs. 
claimed a^bn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pitfs. claiming damages, it was 
found that it was within the contemplation 
of tlie parties that the copra cake would be 
used for cattle food & nothing else : — Held : 
the presence of the arbn. clause was not in 
ite >lr a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v, Lewis & Peat, Ltd., [1923] 1 


K. B 690 ; 92 L. .T. K. B. 695 ; 129 L. T. 
320 j 39 T. L, R. 212 t 67 Sol. Jo. 501 ; 28 
Com. Oas. 210. 

AnnotciHonB : — Distd. Ay?«oouRh v. Sheed Thomson (1924), 93 
L. J. K. B. 024. Eefd. Dobell (C. O.) & Co. v. Barber & 
Garratt (1930). 47 T. L. R. G6. 

t65d. .] — Pitfs. chartered their ship to defts. 

to carry grain, the charterparfcy providing 
that all disputes should be referred to arbn. 

that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various pa^^ents to 
pitfs. on account of freight, & on final dis- 
charge pitfs. claimed t^t £668 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pitfs. brought an action 
for £668 balance of freight & defts. counter- 
claimed £581 for short delivery : — Held : 
though pitfs. could not recover the £608, as 
the claim for it ought to have been taken to 
arbn., vet they could recover the £416 about 
which there had never been any disputo, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause. — B ede 
Steam Shipping Co., Ltd. v. Bunge y Born 
Limitada S.A. (1927), 43 T. L. R. 374. 

167. Add» Annotations : — Distd. Crediton Gas Co. 
V. Crediton U. D. C., [1028] 1 Ch. 447. Refd. 
Bremer Oeltransport G.m.b.H. v, Drewry, 
[1933] 1 K. B. 753. 

168. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v, L. Elec. Ry., 
[1926] Ch. 371. 

172. Add, Annotation : — Consd. Hirji Mulji v, 
Cheong Yue S.S. Co., [1926] A. 0. 497. 

284. Add. Citation : — 2 Hudson’s B. C. 4th ed. 100. 
Add, Annoiatiom: — Consd. Re Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Reid. Hirji Mulji 
V, Cheong Yue S.S. Co., [1926] A. C. 407. 

237a. ** II any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereol.'*] — Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests tnat the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 


PART I. SECT. 6. SUB-SECT. 7,— A. 

166 iv. .) — An arbitrator can- 
not, by an erroneoui^ construction of the 
oontract, grlve hlmaelf Jurisdiction over 
matters not covered by It ; be cannot 
go beyond the matters as to wblcb the 
parties agreed to give him Jurisdicllon, 
nor can be deprive the ct. of the right 

duty of determining the Umite of the 
jurisdiotion. — L aw e. Citt of Toronhi'O 
(1920). 47 O. L. R. 251 ; 18 O. W. N. 
68.-^AN. 

PART I. SECT. 8, SUB-SECT. 7.— C. 

sa. Whether disputes within arhitra' 
*um clause .] — On an application for a 
'tay of proceedings in an action on an 
ttsuranco policy covering loss of proflt*< 
nitfered by reason of a fire which 
destroyed pitfs.* merchandise, on the 


CToun<i that the Instrument upon which 
the action was brought contained a 
stipulation that ** If any diflerence 
arises as to the value of the property 
insured, the nropert-y saved, or the 
amount of the loss, such value & 
amount, & the proportion thereof , if 
any, to be paid by the insurer shall, 
whether the right to rocovor on the 
policy is disputed or not, & indepen- 
dently of all other questions, be sub- 
mitted to arbn.,** etc., an order whs 
made staying proceedings in tjio action 
until completion of an arbn. pursuant 
to said stipulation : — Held : Jt was the 
intention of the parties to refer to 
arbn. not only the dJsputee between 
them, but also the question whether 
these disputes fell within the arbn. 
clause. & in the oixonmstanoea of this 

78 


case, where no serious question of law 
arose, the issues ought to be decided 
by arbn. — F amous Cloak & Suit Co. 
V. Thocnix Assok. Co. J1931), 44 
B. C. R. 120.— CAN, * 

PART I. SECT. 6, SUB-SECT. 7.— D, 
Anyditference** — Partner- 
ship dispute — Claim for deemaoes.] — A 
clause in a deed of partnership provided 
tha t any difference between the partners 
in regard to any matter relatixi^ to the 
partnership affairs should be submitted 
to arbn. Pltf. sued deft, for damages 
suffered through the fraudulent acts 
of deft. Id breach of his duty as a pext- 
ner ; — Retd : such a claim fell within 
the terms of the arbn. danse. — 
Walters e. Allison (1922), 43 N L. B. 
238.— «. AF. 
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pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held : such dispute came within the clause, 
& was not a dispute dehors the contract. — 
Db La Gabdb v. Worsnof & Co., [1928] Ch. 
17; 96 L. J. Oh. 446; 137 L. T. 476 ; 71 
Sol. Jo. 604. 

238a. “ All loss.'^ — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided {inter alia) 
that pltf. should recover, among other sums, 

“ all loss to *pltf. by reason of defective 
workmanship & materials,” that there 
should be set off against the sums recovered 
by pltf. the fair v^uo of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that tlie sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final ; & that the Manitoba 

Arbn. Act shouid not apply. Defts moved 
to set aside or vary an award made ; — Held : 
(1 ) under the words ” all loss ” there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law. — 
A.-G. FOR Manitoba v. Kelly, [19*?2] 1 
A. 0. 208 ; 91 L. J. P. C. 101 ; 126 L. T. 
711 ; 38 T. L. R. 281, P. C. 

Annotatixma: — As to (2) Consd. Kelantau Goverament v. 
Dull Development Co., (19231 A. C. 39fi. Befd. llirji Muljl 
Choongr Yiie S.S. Co., [1926] A. C. 497 ; Absalom, LM. 
V. Great Western (London) Garden Vlllaere Society, Ltd. 
(1933), 149 L. T. 193. 

240. Add, Annotation : — Refd. He Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

254. Add, Annotations : — Consd. Board of Trade v, 
Oayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Ramdutt Ramkissen Das v, Sassoon (1929). 
98 L. J. P. C. 58. Refd. Namloo/.c Ven- 
nootschap Handels-cn-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 

254a. .] — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — Cayzeb, Irvine Co. v. Board 
OP Trade (1925), 95 L. J. K. B. 134 ; 136 


L. T. 7 ; 42 T. L. R. 163 ; 70 Sol. Jo. 347 ; 
revad, on other grounds, aub nom. Board of 
Trade v. Cayzer, Irvine & Co., [1927] A. C. 
610, H. L. 

Annotations : — Consd. Ntuimlocjze VeiiLiootHchai) lluiuleU- 
en-TraiiHport Maatwchappij Vnleaaii ” r. A/S. 
Mowinckels Rederi, [1938j 2 All E. K. 152. Refd. Hyman 
V. Hyman, Unghes v. IlntfhOB (1928), 139 L. T. 41(5. 

254b. .] — Although above Act does not in 

terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equ^y proponed for the arbitrator’s decision, 
&i consequently in an arbn. above Act can 
be pleaded. — Ramdutt Ramkissen Das v, 
SAS.SOON (E. D.) & Co. (1929), 98 L. J. P. 0. 
58 ; 140 L. T. 642 ; 46 T. L. R. 206, P. 0. 

Annoiatkm .‘—Consd,. Namloozo Vonnootschap llandolH-cnr 
Transport Moiitschappij VHilcaan v. Ludwig MowinckolH 
Kcdcrl A/S. (1937), 42 ( !om. (Jas. 200. 

255. Add, Annotation : — Consd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annoiatiom : — Consd. Czamikow v. 
Roth, Schmidt, [1922] 2 K, B. 478 ; Hallen 
V. Spaeth. [1923] A. C. 684. Expld. Caven 
V. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl iVssce., |1910] I K. B. 
593 ; Atlantic Shipping & Trading Co. r. 
Dreyfus, [1922] 2 A. (a 250 ; Board of Trade 
V, Cayzer, Irvine, [1027] A. C. 610 ; Go war 
V. Hales (1927), 90 1 . J. K. B. 1088 ; Walc^s 
V, Iron Trades Employers’ Assocu. (1928), 
21 B. W. 0. 0. 316 ; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1 ; Jones v, 
Birch Bros., Ltd. (1983), 49 T. L. R. 580; 
Freshwater v. Western Australian Insurance 
Co. (1932), 102 L. J. K. B. 75 ; Cipriani v 
Burnett, [1933] A. C. 83 ; Israolson v. 
Dawson (Port of Manchester Insurance Co., 
Ltd.), [1933] 1 K. B. 301 ; Paul (R. & W.), 
Ltd. V, Wheat Commission (1985), 162 1^. T. 
3>52 ; Groom v. Crocker, [1937] 3 All E. R. 
844. 

265. Add. Annotation : — Refd. Paul (R. Si W. ), Ltd. 

V. Wheat Commission (1935), 152 L. T. 362. 
265a. Action on charterparty.] — A tlan- 

tic Shipping & Trading Co. v. Dreyfus (L.) 
Si Co., No. 105a, ante. 

269. Add. Annoiaiion: — Refd. Board of Trade v. 

Cayzer, Irvine, [1927] A. C. 010. 

273. Add, Annotation: — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add, Annotation : — Refd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

288. Add. Annoiaiion Retd, Sanderson v. 
Armour (1922), 91 L. J. P. C. 167. 

290. Add, Annotatiojoa ;~Apld. Woodall v. Pearl 


PART 1. SECT. 7. 


r 1, .] — Qrothk V, Montreal 

OoBPN.. [19241 4 D. L, R. 401 .— can. 


so. Waiver of right to immediate 
appraisal — Repossession by vendor of 
farm implement — Farm Implement Ad, 
R.S,S. 1920 (c. 128), 8. 24.J— Gray 
Tractor Co. of Canada & Van 
Tbotbn, [19251 1 D. L. R. 718 ; [1925] 
1 W. W. IL 613 ; 19 Sask. L. R. 202.— 
CAN. 


PART I. SECT. 8. 

268 vii. .1 — An agreement 

to refer a dispute to arbn. does not 
oust the lurisdiotlon of the oL — 
Bhowanxdas Ramqobind t. Panna- 


CHAND IiUCnMIPAT (1924), I. L. R. 
52 Calc. 453.— IND. 

288 1. Statviory reference — Jurisdiction 
ovsted.]— When the rules of an aspocn. 
registered under Primary Producers* 
Co-operative Assoons. Acte, 1923 to 
1926, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a magis- 
trate’s ct. has no jurisdiction to enter- 
tain an action by a member against 
the association for moneys claimed to be 
due for milk supplied, & the associa- 
tion cannot waive its right to this 
Btatutoiy remedy. — K ithl v. The Mac- 
LAOAN VALLEY CO-OPBaATIVB DAIRY 
ASSOCN., Ltd. (1929), 9. R. (Q.) 49 ; 
23 Q. J, P. 17.— AUS. 
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290 V. Reference of disputed 

laim under policy,] — -Gondltlons In an 
asurance policy requiring the reference 
f any disputed claim to arbn. Sc the 
aaklng of an award a condition 
irecedent to any right of action on the 
ollcy, & requiring the action to be 
►rought within three montms after 
uch awaid, are valid.— W ebb v, 

IDEENHLAND INSURANCE CO., LTD., 

1920 ] N. z. L. R. IIH. -N.Z. 

290 vl .]— On an appllca- 

,lon by way of motion by pltf. co. U> 
■estraln deft, from proceeding with bis 
iction, which by agreement was dealt 
vlth as If made by originating summon s 
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Afisce., [1919] 1 K. B. 693. Consd. Czamikow 
V. Both, Schmidt, [19221 2 K. B. 478. Apid. 
Hallen v, Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610 ; Freshwater v. 
Western Australian Insurance Co. (1932), 
102 L. J. K. B. 75. Expld. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 580. Refd. 
Bill i;. South Staffordshire Ry. (1805), 12 
L. T. 03 ; Atlantic Shipping <te Trading Co. 
V. Dreyfus, [1922] 2 A. C. 250 ; Gowar v. 
Hales (1927), 90 L. J. K. B. 1088 ; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 

B. W. C. C. 310 ; Hyman v. Hyrnan, Hughes 
V. Hughes, [1929] 1*. 1 ; Cipriani v. Burnett, 
[1933] A. C. 83 ; Israelsori v. Dawson (Port 
uf Manchester Insurance Co., Ltd.), [1933] 
1 K. B. 301 ; Paul (R. & W.), Ltd. v. Wlieat 
( lonimission (1935), 152 L. 352; Groom 
V. Crocker, [1937] 3 All C. R. 844. 

293. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

294a. Effect of Third Parties (Rights against 

Insurers) Act, 1930 (c. 25).] — Pltf. was 

irijuriid in a motor accident recovered 
judgment against C. & II. for £300 damages 
for negligence. 11. subsequently became 
hkpt. At the time of the accident H. was 
insured with deft. co. against third iiarty 
, risks. policy of insurance contained the 

usual arhn. clause making an award a con- 
dition pr(H*.edent to bring. ng an action on 
the policy. J*ltf. issued a writ against deft. 
CO. con(, (Gilding that under Third J’arties 
(Right.s against Insurers) Act, 1930 (c. 25), 
8. 1, & Road Traffic Act, 1930 (c. 43), s. 30 (4), 
they were ac(Jountable to him for the amount 
of the judgment. Deft. co. thereupon took 
out a summons to stay the action on the 
ground tliat under the arbn. clause the obtain- 
ing of an award was a condition precedent 
to bringing tlio action. Swift, J., dismissed 
the summons directed tliat the summons 
should be put into the New Procedure List. 
On appeal by deft. co. : — Held : the rights 
of deft. CO. under the policy were not affected 
by either of the Acts of 1930, & deft. co. was 
therefore entitl(‘d to rely on tlie arbn. clause, 
whicli made it a condition precedent to 
bringing an action that an award should 
first be obtained. — Freshwatkr r. Western 
Australian Assurance Co., Ltd., [1933] 
1 K. B. 515 ; 102 L. J, K. B. 75 ; 148 L. T. 
275 ; 49 T. L. R. 131 ; 70 Sol. Jo. 888, 

C. A. 

Annoiation . - Apld. IKiiiifliy r. iU'llam.v, lltilJSJ 2 All K. It. 

294b. -.] — The infant pltf. was employed 

by R- A Co., A wliile in their employ sust^iined 
.serious iujurics as the result of an accident. 
lli‘ bi'ought an action against B. A- Co. A: 
obtaiiHHl a judgment which was unable to 
taiforce as B. A: Co. went into liquidation. 
H. A: Co. had .started arbn. proceedings against 
defts., who were their underwritei-s in a 
policy of insurance which contained a Scott v. 
Avery clause. Pltf. brouglit the present 
ai'tion, relying upon the Third Parties 


(Rights against Insurers) Act, 1930 (c. 25). 
On an application to stay the action on the 
ground that there was in exi.stence no arbn. 
award, which alone could give pltf. a right 
of action against defts., the judge ordered 
the action to be stayed. Ifftf. appealed : — 
Held : (1) this was not a matter of i^ractice 
or procedure, but a question of liability to 
pay such sum as should be found due upon 
the arhn., in accordance with the clause in 
the insurance jK^licy. Tlic Ct. of Appeal 
would therefore not interfere with the judge’s 
order unless it could he shown that lie had 
gone wu’ong in principle, or tiiat his order was 
one which would pi'oduce an injustice ; 
(2) tlie judgo w^as right in redusing to eliminate 
the eondition precedr'iit in accordance with 
tlie power given him by Arbn. Act, 1931 
(c. 11), s. 3 (1). Dennehy V, Bellamy, 
[1938] 2 All E. R. 202 : 82 Sol. .lo. 350, C. A. 

294c. Effect of Road Traffic Act, 1930 (c. 43).] 

— Freshwater v. Western Australian 
Assurance Co., Ltd., No. 294a, ajite. 

294d. — .] — -Deft. B., who owned a motor- 

car, took out a third-party insurance policy 
containing the clause, “ In the event of any 
difference arising between the co. & the 
insured under this policy the same shall be 
referred to arbn.,” with the addition, known 
as the addition in Scott v. Avery., ” & the 
obtaining of an award shall be a condition 
precedent to the liability of the co. under 
this policy.” B.’s car was involved in a 
collision wdth a motel* omnibus, & pltf. who 
was a passenger on the omnibus, brought an 
action for personal injuries against B. & 
the omnibus proprietors. B. referred the 
claim to the insurance co. & they repudiated 
liability, Ao B. thereupon instituted third- 
party proceedings against them. On a 
motion by tlie insurance co. that the third- 
party proceedings should bo stayed on the 
ground of the inclusion of the above clause 
in the policy, B. contended that by reason 
of Road Traffic Act, 1930 (c. 43), s. 38, the 
clause had no effect. The judge ordered a 
stay. On appeal : — Held : the arbn. clause, 
even with the addition in Scott v. Avery., was 
unaffected by sect. 38, & even if the addition 
was avoided for certain puiiioses by sect. 38, 
the addition was severable Ac the first part 
of the clause was unaffected by tlie sect., 
& the judge had rightly exercised his dis- 
cretion to order a stay. — Jones v. Birch 
Bros., Ltd., [1933] 2 K. B. 597 ; 102 L. J. K. B. 
746 ; 149 L. T. 607 ; 49 T. L. R. 580, 0. A. 

299. Add. Annotation : — Refd. Board of Trade v, 
Cayzer, Irvine, [1927] A. C. 610. 

300. Add. Annotation : — Consd. Board of Trade v, 
Cayzer, Irvine, [1927] A. C. 610. 

301. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

802. Add. Annotations : — As to {!) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. C. C. 316. 

302a. Reference of disputes under charterparty — 
No action maintainable till after arbitration.] — 


for the oonstruotlon of the policy, 
removed Into the Cft. of Appeal for 
ar^unent : — Held : pltf. co. was 
entltJed to a declaration that it was a 
condition precedent to the liability 


of the 00. to pay, & of deft, to recover 
any enm under the policy that the 
amount payable by the oo. In respect 
to the accident should be determined 
by arbn. — U nited Insurance Oo. v. 
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ARTHtTR, [1929] N. Z. L. R. 33.-~N,Z. 
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295 V. — : — .] — Brylinbki r. Inkol 
(1924), 33 O. L. R. 369.— CAN, 
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Williams & Mordey v. Muli^er ( W. H. ) & Co. 
(London), Ltd. (1924), 18 Lloyd, L. R. 60. 

303. Add, Annotation : — Refd. Charles v, Cardiff 
CoUieries (1928), 44 T. L. R. 448. 

306. Add, Annotation : — As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. if the parties were unable to agree the 
valuation. Resp. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, resp. sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, &> no 
arbn. : — Held : the action failed, since upon 
the true construction of applt. ’s covenant 
resp. could nc ) recover in the absence of an 
agreement, or in award, as to the amount of 
the valuation. — Hallen v. Spaeth, [1923] 
A. C. 684 ; 92 L. J. P. C. 181 ; 129 L. T. 
803, P. O. 

306. Add, Annoiaiions : — Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. C. 
68. Refd. Cayzer, Irvine v. Board of Trade 
(1926), 95 L. j. K. B. 1054. 

310a. Jurisdiction of arbitrator — Dismissal of action 
on ground that award is condition precedent.] 
— When an action on a contract has been 
dismissed upon a contention by deft. an 
award is a condition precedent to the rigbl; 
to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe tlie contract, bub 
only to determine the sum, if any, due. — 
South British Insurance (Jo. v. Gauci 
Brothers & Co., [1928] A. C. 352 ; 97 

L. J. P. C. 101 ; 139 L. T. 362, P. O. 


316a. Petition of right.] — (1) Whore a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, 8. 4. (2) The granting of the 

King’s fiat is not a step in the proceedings 
within that sect. 

Held : (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed. — Anolo-Nkwfoundland De- 
velopment Co. V, R., [19201 2 K. B. 214; 
89 L. J. K. B. 570 ; 122 L. T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. O. 684, 0. A. 

Annotation : — As to (1) Refd. KulTy-AniolI, etc. Co. v. R., 
11922] 1 K. Ji. 599. 

324. To tlie existing paragraph, after the last 
words ” being known ” add as follows ; — 

; (4) although the ct. had jurisdiction to 
appoint a roceiv(U’ pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal clioson by the 
parties themselves would thereby be inter- 
fered with. 

331a. Implication from conduct. | Pit I'., ji (li)’(‘('toi* 
A sh<'U(‘liold<T ill !i viKy lironght/ .'in aeCen, 
in h(‘i‘ r<*})i(*s(‘ntat i\ eapavit-y as shareiudder, 
agviiiist a frllow-diir'rtnr A shar'elinldrr, in his 
eapaeity as diin'ctor, alleging that he had 
made i(‘itain payments eontraiy to the; 
regulations of the eo. I)(4t. appliial under 
Arbn. ;\ct, ISS!) (<*. It)), h. 1, to have- the! 
action stayed, A i'<“lied n|)on a elaiisti in th») 
aits, of assoc'ii. providing t hat, wlamever any 
<ioubl, diner<*n(re or disf>ut<! should arise 
hetwiM'u any imaiilK'rs of tlui eo. or Ix'tvvi'en 
Die eo. A any memlu r or memlx'is or on 
any othei* a(u‘oiint, mattei- oi* thing in any 
way eonn(*<t/ed wit/h t he eo., or tlu! (Mmduetv, 
atTa-irs, business, or irit.eiHvst thereof, or any 
act o?‘ default of t/iie dir<M‘loi's, or any of them, 
the membei’s of the eo. ixvsj leebi \’el y slanild 
nob take proeeedings at la,v\', but t h(! same 
should be i<‘feri‘ed to a.rbm It was eont-imded 
that ther<‘ was no snhmission in writing as 


308 V. For “ 4 I. C. L. 11. 17 " read 
“ I. K. 4 C. L. 17.” 

sd. Reference, of disputes at port of 
loadinq — No action ” elsewhere ” till 
aft.er arbitration.] — Held : the clause 
prohibited the hriiigfiiig of an action 
Oil such a dispute outside the province 
in which the port of loading was 
situated. — Cox Towing line v. Dun- 
field & Co. (1922), 08 D. L. R. 133.— 
CAN. 

•e. Prinrision for fixing price of goods.] 
— Pltf. agreed to sell, & deft, agreed to 
purchase, all hsh caught by pltf. The 
price was to be “ hereafter agreed upon, 
failing wliich the price shall bo arrived 
at by the decision of throe arbitrators.” 
Provision was made for appointment 
of the arbitrators who were to ‘‘ deter- 
mine the price for the winter fish & the 
price BO determined shall be paid ” by 
deft, to pltf. : — Held : the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
pltf. to BUG to recover the price. — 
VIDAL V. Robinson (William) Co., 
Ltd. ; Stevens v. Robinson (William) 
Co., Ltd.; Siourdson v. Robinson 
(William) CJo., Ltd., [1925] 1 D. h, R. 
1001.— CAN. 

PART I. SECT. 10. SUB-SECT. 8.— C. 

0 1. .] — A clause In a policy of 

fire Insurance whereby the parties 


aorreed that, if any difTereneo should 
arise as to the amount of loss, it sliould 
i)e Hubmitted to arbn., but wlilcJi di<i 
not provide that the dotxjrmiiiation of 
the insurcr’B liability should be post- 
poned null] the loss liad been aKctT- 
taintMl : — Held : not to bo a reason for 
staying an action bv the Insured on the 
nolicy. — Oranciiuk r. yrHiNGFiKi.D 
Fire & Marine Inburanck Co., 1192.5] 
1 D, L. K. 857 : [1925] 1 W. W. R. 
272 : 35 Man. L. R. 139.— CAN. 

sf. Arbitration Act, JR. S. M,, 19)3 
(r. 9) — Agreement to refer to foreign 
eourt.] — Sect. 6 of the above Act enables 
deft, to take advantage of an agree- 
ment to refer dttputea to arbn. by an 
application to stay proceedings in the 
action. A clause In an agreement pro 
vlding for the reference of any disputes 
which may arise to the doclBion of a 
foreign ct. is a Bubmlssion within a. 0. — 
Brand v. National Life Abbdranck 
Co. of Canada. 119181 3 W. W. R. 
858.— CAN. 

■g. Arbitration abortive.] — Where an 
arbn. proves abortive & an action Is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compeUed to resort 
to arbn. should be taken at the com- 
mencement of the action. — Bebge v. 
Grew (Alta.), [19271 3 W. W. R. 811.— 
CAN. 


sh. Alberta Co-operative Associations 
Act — Dispute arising out of marketing 
agreement .] — Keay v. Alberta Co- 
operative Wheat Produojcrb, Ltd. 
& Alberta Pool Elevators, Ltd., 
(1929] 3 D. L. R. 858 ; 8. C. P. 01 0 ; 
affg. with variation, [1929] 1 D. L. R. 
949; 1 W. W. R. 413; revg., [1929] 
1 1). L. R. 515 ; 1 W. W. R. 90.— CAN. 

bI. Arbitration Act, R. S. J^., 1930, 
8. 7.] — Oil an application under Arbi- 
tration Act, R.. H. 8., 19.30, s. 7, for 
a stay of proceedings In an action, on 
the ground that the T»artieti had agreed 
to refter the dilTerenco between them 
to arbn. the onus Is upon applt. where 
the material shows a priniA facie right 
to a stay, to show thafy the case Is ni)t 
a fit one for arbn. or that the respon- 
dent has lost his right to arbitrate. 
In the present case, an action by the 
Insured upon a policy of lire insurance 
which contained statutory condition 
17 of sect. 146 of Soskatehowan Insur- 
anc;e Act, R. B. S., 1930: — Held: as 
the matter to be tried In the action 
fell squarely within said condition & 
there was no suggestion in the material 
that an arbn. would result in either of 
the parties not getting substantial 
justice, said onus bad not beim dis- 
charged.— A ltwasser V . Home Xn- 
BURANCE Co. OP New York, [1933] 2 
W. W. R. 46.— CAN. 
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450. Add* Annotation : — ^Apld. Cipriani v. Burnett, 
[1933] A. C. 83. 

472. Add, Annotation : — Consd. Simbro Trading 
Oo. V. Posograph (Parent) Corpn., [1929] 2 
K. B. 266. 

498. Add, Annotation : — Reid. Simbro Trading Co. 
V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

503. Add* Annotation : — Reid. Re Cogstad & New- 
Bum, [1921] 1 K. B. 87. 

523. Add, Annotation : — Apprvd. Simbro Trading 
Co. v. Posograph (Parent) Corpn., [1929] 
2 K. B. 266. 


A, By Death (p. 393). 

SeCf no'w. Arbitration Act, 1934 (c. 14), s. 1. 

523a. Appeal Irom refusal to revoke.] — An 

appeal fi’om a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ot. of Appeal & not to a Div. Ct. — 
Simbro Trading Co. v. Posograph (Parent) * 
Corpn., [1929] 2 K. B. 266 ; 98 L. J. K, B. 
631 i 141 L. T. 395 ; 73 SoL Jo. 384, C. A. 

548. Add. Annotation : — Held. Woodrow v. 
Trawlers (White Sea &: Grimsby), Ltd., 
[1930] 1 K. B, 176. 


C, By Bankruptcy (p. 397). 

See^ now, Arbitration Act, 1934 (c. 14), s. 2. 

565. After this case, following “ B. By Lunacy , — 
See case infra,** add as follows : — 

E, Other Caeee, 

565a. Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Resps. agreed 
to pla(^ their steamship at the dispo^ of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
tJiem. The charte^arty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, &; was not released until Peb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, A they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — H irji Mulji v, Cheong 
Yub S.S. Co., [1926] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 31 
Com. Caa. 199 ; 17 Asp. M. L. O. 8, P. 0. 

Annotatiims ; — Distd. De la Garde v. Worenop (1927), 96 L. J. 
Ch. 446. Befd. Stevens & Sons v. Timber Sr General 
Mutual Accident Insurance Assoon., Ltd. (1933), 102 
L. J. K. B. 337 ; Maritime National Fish, Ltd, t?. Ocean 
Trawlers, Ltd., [1933] A. C. 524. 


Part li. — The Arbitrators and Umpire. 


584. Add. Annotation : — As to (I) Refd. Oil Pro- 
ducts Trading Co. v. Hociet6 Anonymo Soci^t^ 
do Gestion I)’Entrex>i’ises Colouiales (1934), 
150 L. T. 475. 

618a. Necessity for notice to parties.] — A contract 
for the sale of goods was entered into “ sub- 
ject to the customary terms & conditions & 
subject to the rules & regulations of the 
London Metal Exchange, in so far as these 
rules & regulations do not conflict with the 
provisions of this contract.” A dispute 
having arisen, the matter was referred to two 
arbitrators, wlio, having heard the parties, 
decided that it was necessaiy to appoint a 
third arbitrator. The third arbitrator did 
not lieai’ tlie pai'ties, nor was his appointment 
communicated to them, & they only became 


aware of it upon receiving the award. The 
rules of the London Metal Exchange provide 
that arbitrators may, after giving notice of 
their appointment, proceed in the absence 
of eitlier or both parties. It was sought to 
set aside the award, because no notice of the 
appointment of tbe third arbitrator had been 
given to tlie parties. It was argued against 
this contention tliat tlie third arbitrator was, 
by virtue of Arbn. Act, 1934 (c. 14), s. 4 (1), 
an umpire, thei*e was a custom for 
arbitrators to appoint an umx>ire without 
any notice to the pai'ties to the arbn. : — 
Held : (1 ) sect. 4(1) has no application to this 
case, as it deals only with cases where the 
agi'eement provides tiiat the reference shall 
be to three arbitrators, & not to tw^o with 
pow er to appoint a third ; (2) when a third 


arbn. to receive evidence of ench value 
& to decide the qucHtion.—CALOARy 
City e, Blo;^ 11926] 3 1). L. R. 1165 ; 
19251 3 W. W. R. 225.— CAN. 

•n. Avxtrd set aside — Agreement to 
refer not exhaiAsied.y— An arbn., endiiu; 
In an award which Ib set aside aa being 
invalid, le an abortive arbn., $c the 
a4rreemenc to refer ts not exhausted 
thereby* — R ikhab Kumab v. Trivrdi 
& Oo. <1929), I. L. R- 61 AU. 874.— IND. 


PART I. SECT. 13. SUB-SECT. 1.— B. 

494 11. Sulmtission irg Croum in 

rioht of — Ont^o Arbn. 

Aot, B. 5, making a aubmlHsion to arbn. 
Irrevocable except by leave of the ot., 
doee not apply to a Bubmlsalon by the 
Crown lu right of the Dominion. — 
OAurniBB e. R, (1910), 50 S. C. R. 
170 : 40 D. L. R. 353.— CAN. 


PART II. SECT. 1. SUB-SECrr. 1. 

579 X a. .1 — Fino w. South 

African Railways & Harbours 
(1927), 48 N. L. R. 369.— S. AF. 

679 xii a. ,] — Swanson v. 

Board of Land & Works, [1928] 
V. L. R. 283 ; 49 A. L. T. S17 ; {1928] 
Aurufl L. R. 186. — AUS. 

679 xxvil. — .) — Sms V, Seller 
(P. E. I.), [19271 2 D. L. R. 61.— CAN. 


PART II, SECT. 1, SUB-SECT. 2.— A. 


n. Add follows : — lievsd. sub nom. 
Invernrss Ry. Coal Co. v. MoIsaao 
(1905), 37 8. C. R. 134.— CAN. 


. ® Obiectimt to — Whether tnain* 

ta*naole.l — Where an agreement with 
an Incorporated oJub provldee that it 
shall be omnpensated zor damage from 
the acts which the agreement authorisee 
the other party to perform, it ia not 
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open to such pen^y to object that 
notice of the appointment. In pursuanoe 
of the agreement, of the club *8 arbitra- 
tor 19 not properly signed . — Re Winni- 
PKO GoiJF Club v. Hutchinos (Man.). 
[19261 4 D. L. R. 1188; [1926] 3 
W. W. R. 443.— CAN. * 


PART II. SECT. 1. SUB-SECT. 2.~B. 

yii. .] — A motion to ap- 

point an arbitrator under 8. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint its arbitrator, 
refused on tbe ground of lack of jurls- 
dlotion. — GOLD v. South Vanoouvbr. 
[19181 3 W. W. R. 685.— CAN. 

See, also, Vol. IL, p. 409. case n. 

PART II. SECT. 1. SUB-SECT. 4. 

018 t. Time for oppoimtmmt .) — 
Synod of Huron v . Ferguson (1924), 
66 0. h. B. 101.— CAN. 
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arbitrator is appointed, the arbitral tribunal 
then consists of all three, &, by the rules of 
the London Metal Exchange, the hearing 
must take place before them all ; (3) it was 
therefore impossible to treat the awai'd in this 
case as being the award of two arbitrators 
only, & it must be set aside . — Re Ajeibitration 
BETWEEN British Metal Corpn,, Ltd. & 
Ludlow Bros. (1913), Ltd., British Metal 
Corpn., Ltd. v. Ludlow Bros. (1913), Ltd., 
Gardner & Co., Ltd. v. Ludlow Bros. 
(1913), Ltd., [1938] 1 All E. R,. 135; 54 
T. L. R. 807, C. A. 

B. Under Arbitration Acf, 1889 (c. 49), s. 6. 

626a. Who may apply— Only party to submission.] 
— A deed of partnership provided that each 
original partner could, by will or codicil, 
nominate a qualided person aa a new genera) 
partner ; that the admission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the general 
partners ; & ^at a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. An original partner 
nominated by will P., a qualilled person, as 
a new general partner. After the death of 
the nominator the general partners refused 
to admit P. into the partnei’ship. P. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator : — Hdd : 
only a party to the submission could make 
an application under sect. 5, & F. was not 
such a party . — Re Franklin <& Swathling’s 
Arbitration, [1929] 1 Oh. 238 ; 9? h, J. Oh. 
101 j 140 L. T. 403. 


627. Add. Annotation ; — Consd. lie Arbitration • 
between British Metal Corpn., I^td. & Ludlow 
Bros. (1913), Ltd,, [1938] 1 All E. H. 135. 

After this case insert, “ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), s. 10.’* 

629. A(M. Annotation .-—As to (3) DIstd. Re 
Bjomstad & Ouse Shipping Co., [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 6 , to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 


with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
tbclr refusal to do so, applied to the cb. under 
sect. 5 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application . — Re Bjobn- 
8TAD & Ouse Shipping Oo., [1924] 2 K. B. 
673 ; snh nom. Bjobnstad v, Ouse Shipping 
Co., 93 h. J. K. B. 977 ; 131 L. T. 663 ; 40 
T. L R. 630 ; 68 Sol. Jo. 764 ; 30 Com. Cas. 
14, 0. A. 

630, Add. Annotations : — As to (1) FoUd. Richard- 
sons & Bradley v. Bernhard, [19^] 2 K, B. 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 

630a. .] — A contract for the sale 

of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who saici they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. R. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
8. 6 : — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & R. the foreign firm on the 
other, there was no “ matter ” pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice procedure within R . 8. 0. 
Ord. 54, r. 23, Ai, consequently, it lay not to 
the Ct. of Appeal, but bo the Div. Ct. — 
Richardsons & Bradley & Oo. v. Bern- 
hard, [1926] 2 K. B. 121 ; 94 L. J. K. B. 
691 ; 133 L. T. 234, D. C. 


Sect. 3.— TIME FOR APPOINTMENT AND COM- 
MENCEMENT OF UMPIRE’S AUTHORITY (p. 413). 
See, now, Aibitration Act, 1934 (c. 14), s. 6. 
698. Add^ Annotation : — Refd. Paterson v. Ardros- 
san Harbour Oo. (1926), 19 B. W. 0. 0. 621. 


■n. T?iree names suggested in notice 
to arbitrate — Effect.] — Begley v. 
Irvine, [1930] 3 D. L. R. 672.— CAN. 

PART II. SECT. 1, SUB-SECT. 6. 

• 0 . Oriainnl nominee incapable of 
octinQ .] — A party to an arbn. has power 
to appoint another arbitrator In place 
of a flint who has rendered himself 
inca pable of acting . — Re Wkilkr 
Brothers Sl Cttt of viotoria Oorpn. 
(1917), 24 B. O. JR. U8.~-CAN. 


PART Ih SECT. 1, SUB-SECT. 6.-C, 

d(p.408)i. Vancouver Incorpora- 

Hon Arf.l— S pencer r. City op Van* 
OOUVKB (1922), 68 D. L. R. 747 ; 30 


n. C. R. 382 ; [1022] 1 W. W. R. 779.— 
CAN. 

d (p. 408) il. Costs ofapplicor 

lion .] — A Supreme Ct. Judge In appoint- 
ing an arbitrator Is acting as persona 
designata, & has no Jurisdiction under 
9. 133 (9) of the above Act to award 
costs. — Matte v. Vancouver (City), 
[1917] 2 W. W. R. 63.— CAN. 


n 1. = .} — BUIOBR V. HOM1 

Insurance Co.. [1927 J 2 D. L. R. 685 
[1927] 2 W. W. R. 466 ; 38 B. C. R 
270 ; revsd. (19291 1 D. L. R. 47 ; (1928 
8. C. R. 436,— CAN. 


0 I. Party dedining to appoint — 

Ottoman Order in ConneUt 1910, arts. 90, 
99, 129.J — South British iNStmANOB 
Oo., Ltd. r. Qauoi Bbothebs & Co., 
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[1928] A. C. 352; 97 L. J. P. C. 101: 
139 L. T. 362, P. C.— EGYPT. 

•p. Arbiirator incapable of acting — 
Removal of residence to United .States 
of America — Arbitration Act, 1909.J — 
Where an arbitrator had removed his 
residence to Buffalo, N.Y., iSc was not 
expected to return : — Held : the ap- 
pointment of a new arbitrator was 
Justided a» the flr«t was “ Incapable 
of acting *’ within «. 7 of the above Act. 
— Re McNaugiit 8r Storkb-Stepurns 
Oil Co. (No. 2), fl918] 3 W. W. R. 337 i 
43 D. h. R. 7.— CAN. 

■q. Appointment on dissolution of com- 
pany — Failure of company to ajtpoini.) 
—Re Mersey Hydraulic Oo. (n. S.), 
[1929] 2 D. L. R. 799.— CAN. 
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704. Add. Annotation : — Retd. Royal Commission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 39 T. L. R. 084. 

791,. Add. Annotation : — Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 

798, Add. Annotation : — Refd. Wisbech R. C. u. 
Ward (1927), 138 L. T. 308. 

794. Add. Annotations : — As to (1) Consd. Wisbech 


R. D. 0. V. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463, As 
to (2) Folld. Boynton v. Richardson (1924), 
09 Sol. Jo. 107. 

812a. Removal of arbitrator — Parties of different 
nationalities — Observations by arbitrator on 
national veracity.] — Catalina S.S. Owners 
V. Norma Owners (1988), 82 Sol. Jo. 698, 
D. C. 


Part III. — The Hearing. 


816a. Act of 1889, s. 2, Sched. I. (f)— Against 

Crown — “ Subject to any legal objection.*'] — 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 ( / ), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated' 
in sect. 2 of the above Act, the words “ subject j 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
* only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall do 
all other things which . . . the arbitrators or 
umpire may require.” — Be Soci6t6 Le8 
AFFRf:TEURS Rl^UNIS & SHIPPING CON- 
TROLUm, [1921] 3 K. B. 1 ; suh nom. Soci^TIi: 
Le8 Affri5:teur8 Rj^junis v. Shipping Oon- 
TROIXER, 90 L. J. K. B. 812 ; 124 L. T. 727 ; 
37 T. L. R. 460, D. C. 

Annotation : — As to {2) Rofd. Kiirsell v Timber Operat^ore & 
Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p. 00. 

817, Add. Annotations : — Consd. liJc Soc. Les AfTr^- 
teurs R^uuis <fe Shipping Controller, [1921] 
3 K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — K ursell v. Timber 


Operators & Contractors, Ltd., [1923] 
2 K. B. 202 ; 92 L. J. K. B. 607 ; 129 L. T. 
21 ; 87 J. P. 79 ; 39 T. L. R. 419 ; 67 Sol. Jo. 
567 J 28 Com. Cas. 376, D. 0. 

823. After this case add : — 

.] — now, Arbitration Act, 

1934 (c. 14), 8. 8 (1), Sched. I. 

830. Add. Annotation : — Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 

830a. .] — On an application to the Ct. 

of Bxch. on the same facts aa set out in 
No. 830 : — Held : the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it. — R icketts v. Gurney (1819), 7 Price, 
699 ; 1 Chit. 682 ; 146 E. R. 1106. 

Annotation: — Refd. Spencer v, Newton (1837), 1 Nev. & 
P. K. B. 818. 

835. Add. Annotations : — Refd. A.-G. for Manitoba 
V. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., {1923] 
A. 0. 395. 

836. Add. Annotation : — Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

840. Add. Annoiaiion : — Refd. R. v. Sullivan, 
[1923] 1 K. B. 47; R. r. Harris, [1927] 2 
K. B. 587 

841a. Whether entitled to act as advocate for party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — R opf 
V. British & French Chemical Manufac- 
turing Co. <te Gibson, [1918] 2 K. B. 677 ; 
87 L. J. K. B. 096 ; 119 L. T. 430 ; 34 T. L. Ry. 
485 ; 62 Sol. .To. 620, C. A. 


PART 11. SECT. 5, SUB-SECT. 1. 

■r. Arbitrator a harriAter.] — School 
District St. Boniface v. Macdonald, 
[1927] 2. D. L. R. 735.— CAN. 

8V. Bv statute — Exclusion by ggret- 
menf.] — Although sects, 18 & 10 of 
Arbn. Act, Il.S.S., 1930, which provcni 
the foes of arbitrators, permit the 
exclusion of Scheds. B. & 0., such 
exclusion must bo hy an agreement in 
writing under sect. 20 ; &, except as so 
provided in sect. 20, the application of 
sects. 18. 19, 20 & 24 cannot bo ex- 
cluded by agreement between tlio 
parties. — /fe Gordon & Saskatche- 
wan Province, [1937] 2 W. W. R. 
057. --CAN. 

PART II. SECT. 5. SUB-SECT. 4. 

sz. Action for return of excess paid 


— Payment by one cheque to arbitrators 
jointly — Form of judgment .] — The Juag- 
moot should be i^ainst each deft, for 
the sum received by him in excess of 
the amount to which he was entitled. — 
Canadian Northern Ry. Co. v. 
OusLKT, [19181 2 W. W. R. 1005 ; 11 
Bask. L. R. 282 ; 42 D. L. R. 772.— 
CAN. 

PART 11. SECT. 7. 

t (p. 431) I, RigM of court to 

slay action ,] — On an applioatlon to 
stay a suit instituted In respect of a 
dispute which was provloualy referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused to act. It was held by the 
original ot. that the ot. had no power 
to appoint an arbitrator In place of 
the’ arbitrator who refused & staying 
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the suit would lead the parties to an 
infruotuous arbn. : — Held : the ct. 
had such power, but the application 
for stay should be dismissed on the 
merits of the case. — General Elkotrio 
Trading Co. v. Siemanb (India). Ltd. 
(1938), I. L. R. 56 Calc.»848.— IND. 

PART III. SECT. 2. SUB-SECT. 1. 

835 vl. .] — In a mercantile 

reference to arbn., it Is an implied term 
of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defen<5e which would have been 
open In a ct. of law, including limitation, 
can be raised, unless that defence has 
been excluded by agreement of the 

S artles.— R amdutt RAMiassENDAfls v. 

1. D. Sassoon & Co. (1929), I. L, R. 
66 Calc. 1048.— IND. 
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841b. .] — French Government v. Tsuru- 

SHIMA IVlARU (OwNBffis), No. 1022a, post 

862. Add* Annoiation : — Retd. Royal Oommisflion 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922). 38 T. L. R. 684. 

874. Add* AnnotcUion : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. Agreement to dispense with 

notice.] — French Government v* Tsuru- 
SHiMA Maru (Owners), No. 1022a, post 

905a. Award sent back for amendment.] — 

Where an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon. — 
Howett V* Clements, Clements v* Howett 
(1845), 1 C. B. 128 ; 135 E. R. 485 ; previoua 
proceedings (1844), 7 Man. <fc G. 1044. 

AnnotcUion: — Consd. Davies v* Pratt (1855), 17 C. B. 183. 

906. Add. AnnotcUions : — As to (1) Apprvd. 
Folld. Oppenheim v* Mahomed Haneef, 
1922] 1 A. C. 482. Refd. Scrimaglio v. 

Thornett & Fehr (1924), 131 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v* 
Mahomed Haneef, [1922] 1 A. C. 482. Refd. 
Scrimaglio v. Thornett & Fehr (1924), 131 
L. T. 174. 

939. Add. Annoiation : — Refd. Royal Commission 
on Sugar Supply v* Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

941. Add* Annotation : — Refd. Royal Commission 
on Sugar Supply v* Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

948. Add* Annotation : — Refd. Royal Commission 
on Sugar Supply v* Kwik-Hoo-Tong '.Fx’ading 
Soc. (1922), 38 T. L. R. 684. 

949a. .] — An arbitrator appointed >mder 

Agricultural Holdings Act, 1908 (c. 28), ^or 
the purpose of determining claims & com- . 
pensation payable in respect of (inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay <te straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold oil; & warned 
the parties that if it was not supplied 
promptly ho would have to hold another 
sitting. After an interval of Jess than a 
fortnight he gave further notice that he would 
go to the farms on a specified date “ to value 
the hay & straw & to receive an account of 
the hay & straw removed.” The tenant not 
having such an account ready & thinking that 


the only question to be dealt with was a 
valuation of the stacks of hay straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing made an award in which he 
dealt with the claim for hay So straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, So was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in talking evidence in the absence of, So 
without previous notice to, the tenant. — 
Re O’Conor So Whitlaw’s Arbitration 
(1919), 88 L. J. K. B. 1242, 0. A. 

949b. .] — In an arbn. betw^een sellers So buyer 

arising out of the rejection by the latter of 
certain goods wliich he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : tlie award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsden (W,) So Co. V* Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. K. B. 432 ; 126 L. T. 
409 ; 26 Com. Cas. 287, D. C. 

94 , 9 c, Evidence Immaterial.] — It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, So it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, So the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — Royal 
Commission on Sugar Supply v. Kwik- 
Hoo-Tong Trading Society (1922), 38 
T. L. R. 684, D. C. ; suhser/iceni proceedings ^ 


PART III. SECT. 2, SUB-SECT. 2. 

1 1. .1 — lie Smith & Plympton 

(Township) (1886), 12 O. R. 20.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

888111. .] — There Is do 

statutory rule that if an arbitrator pro- 
ooeds ex parte without grlvlngr notice of 
his intention to proceeu in that man- 
ner, the award made by him must be 
set aside. — U daichand Panna Lall 
V. Debibux Jewanbam (1920), 1. L. R. 
47 Calc. 961.— IND. 

PART III. SECT. 2. sdS-SECT. 8.— A. 

f i. .1 — An arbitrator can- 

decide the ease submitted to him 
on bis own knowledjro Sc without 
taking evidenoe, unless the terms of the 
reference especially pennit him to do 
so. — L achmi Karain r. Sheonath 
Ponds (1919), L L. R. 42 All. 185.-— 
IND. 


p i. .] — In an aOTiculturaJ 

reference when the general question 
submitted was a matter depending 
upon opinion: — Held: the oversman, 
himself a farmer & skilled valuer, was 
able to form a jtist & oonsciontious 
opinion without the necessity of bear- 
ing evidence. — F letcueb v. Robert- 
son (1919), 66 Sc. L. R. 305 ; [1919] 
1 S. L. T. 260.— SCOT. 


PART III. SECT. 2. SUB-SECT. 8.— B. 

938 V. .] — An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties. — 
Re SNiDBai & MiLucn’B Arbitration, 
[19241 4 D. L. R. 313 ; 3 W. W. R. 
226.— CAN. 

038 vl. .1 — One of the parties 

to an arhn. sought reduction of the 
arbiter’s award on the ground that 
the arbiter bad examined witnesses 
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without that party being present or 
being representoa : — Held : as the 
arbiter had decided the question in 
that party's favour, he had suffered 
no Injustice, & reduction refused. — 
Black v. Williams & Co. (Wishaw), 
Ltd., 11024] S. 0. (H. L.) 22.— SCOT. 

938 vU. .1 — An arbitrator hoard 

evidCDc<j from one party In the absenoe 
of his opponent, & also took evidence 
In the absence of both parties. The 
award was consequently set aside by 
the ct. — B cthnh V. Bubne (1922), 43 
N. L. R. 461.— S. AF. 

938 viii. By umpire.] — Arbitra- 
tors having differed, the matter was 
submitted to an umpire, who made 
inquiries in the absenoe of deft., but 
denied that he had recorded any evi- 
dence at the time : — Held : In making 
these inquiries the umpire was guilty 
of misconduct. — A bdul Hamtd e. Mu- 
hammad Afzal (1927), 1. L. R. 8 
Lab. 329.— IND. 
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9ub nom. Kwik-HooTono Trading Society 
tJ. Royal Commission on Sugar Supply 
(1023), 129 L. T. 500. 

062. Add. AnnotaUon : — Reid. Royal Commiflsion 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

956. Add. Annotation : — Reid. Royal O>mmi8sion 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 084. 

060. Add. Annotation : — Reid. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

960. Add. Annotations : — Reid. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684 ; Mercer v. Reid 
(1931), 47 T. L. R. 574. 

962a. Small reduction ol amount payable — 

—Award upheld.] — Mercer v. Reid (1931), 
47 T. L. R. 674 ; 76 Sol. Jo. 689, D. C. ; 
affd., 48 T. L. R. 33, 0. A. 

968. Add. Annotation : — Reid. Mercer v. Reid 
(1931), 47 T. L. R. 674. 

964. Add. Annotation : — ^Reld. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922). 38 T. L. R. 684. 

069. Add. Annotation : — Folld. Caven v. Canadian 
, Ry. (1925), 133 L. T. 774. 

1000. Add. Annotation : — Reid Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (Atkin, 
L.J.). — French Government v, Tsuru- 


SHiMA Hard (Owners) (1921), 37 T. I*. R. 
961, 0. A. 

AnnokdUm: — Betd. Bourgeois «• Weddell, [1924] 1 E. B. 

639. 

1023a. Right to call arbitrator as witness.] — ^A 

dispute arose between the buyer A sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on tne general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator. — Bourgeois v. Weddell & 
Co., [1924] 1 K. B. 639 ; 93 L. J. K. B. 232 ; 
130 L. T. 636 ; 40 T. L. R. 261 ; 68 Sol. Jo. 
421 ; 29 Com. Cas. 152 ; 88 J. P. Jo. 26, D. C. 


Sub -SECT. 1 (p. 466 ). — Statement op Special 
Case during Reference. 

Arbitration Act, 1889, s. 19, is now replaced 
by S.C.J. (Consolidation) Act,, 1926 (c. 49), 
s. 94. 

1034. Add. Annotation : — Refd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1035. Add. Annotation : — Refd. Czornikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1036. Add. Annotation : — Refd. Czamikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1036a. .] — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that aU members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any (juestions 
of law, to the arbn. of the council of the 
assocn. ; & by r. 19 : “ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising In the 


969 V. .1 — Aa award was set 

aside because. In cousidorlug the same 
after the hearing, an arbitrator, in the 
absence of & without notice to the 
parties, Interviewed & got Information 
from one who had been a witness on 
the hearing , — Re Yukon Gold Co. 
ft MorkaU, [19211 1 W. W. R. 760 ; 
67 D. L. R. 229.-^AN. 

969 vl. .] — Where the arbitrator 

had taken evidence in the absence of 
both parties : — Held : the award 
should be set aalle. — Burns p. Burns 
(1922), 43 N. L. R. 461.-^S. AF. 

PART III. SECT. 2, SUB-SEGT. 8.— C. 

968 X. P. Latham p. Foster’s 
Austrauan Fibres, Ltd., [1926] 
V. L. R. 427.-~AU8. 

PART III. SECT. 2, SUB-SECT. 8,--D. 
S 76 V. Waiver. h-Tht award 


in question herein was also objected to 
on the ground that the arbitrators 
permitted expert testimony to be given 
on behalf of one of the parides by more 
than three expert witnesses, contrary 
to Manitoba Evidence Act, s. 7 : — 
Held : it was not shown that more 
than three witnesses called by said 
party were experts ; & even If more 
than three of them were experts the 
other party bv falling to object to their 
evidence at toe hearing Sl by himself 
calling more than three experts hod 
waived the right to raise the objection. 
— Re Winnipeg Golt Club & Hutch* 
iNds. [19281 3 D. L. li. 622 ; [1928) 
2 W. W. R. 224 ; 37 Man. L. R. 341.— 
GAN. 

PART HI. SECT. 8, SUB-SEGT. 1. 

1034 V. ArbUraHon Ad, R S. O.. 

1914 (c, 65).l — ^A case may be stated 
by the arbitrators under s. 29 of the 
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above Act. — Re Toronto General 
Trusts Corpn. 8c MoCKjnkkt (1918), 
41 O. L. R. 314 ; 13 O. W. N. 281.— 
CAN. 

1034 V i. .) — ^An arbitrator Is not 

fwncixis otdcio until his award has been 
actually made and the power given him 
and the ct. under said sept. 15 of Arbn. 
Act, R. S. A. 1922, to ^te a case for 
the opinion of the ot. may be exercised 

at any stage of the proceedings,” 
i.e. at any stage before the prooeedlngB 
have come to an end by a oompletM 
award. — Re Jamieson Construotiom 
Oo., Ltd., Sc ^monton dry, [19301 
3 W. W. R. 2ST 4 D. L. R. 68.— CAN. 

m 1. .1 — A oaae stated by arbi- 
trators, under Arbn. Act, R. S. O., 
1914 (o. 66), 8. 22, for the determination 
of the o^n now to be heard by a Judge 
In the Weekly Ct . — Re MoOonkbt’s 
Arbitration (1918), 42 O. L. R. 880 : 
14 O. W. N. 81 : 43 D. L. R. 788.-<)AN 
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reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1 889. s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 10 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directii^ them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 10, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing : — Held : r. 10 
the agr^ment embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cte. under the Arbn. Act, & the award must 
be set aside. — Czarnikow v, Roth, Schmidt 
& Co., [1022] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. L. R. 707 ; 28 Com. 
Cas. 20, C. A, 

1037. Add, Annotations : — Refd. Buerger v, Bar- 
nett (1010), 89 L. J. K. B. 161 ; Czamikow 
V, Roth, Schmidt, [1922] 2 K. B. 478. 

1039a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions u? law 
involved. — Wcluams v , Manissauan Piiknas 
(1923), 29 Com. Cas. 42, C. A. 

AnnakUion : — Refd. Portoflno Tank Htoamer Owners v. 

Berlin Derunaptha (1934), 39 Com, Cas. 330. 

1047. Add, Annotation : — Refd. Czamikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. Add, Citation : — On appeal^ [1914] 1 Ch. 
300, C. A. 

1051a. Application to stay proceedings — 

Until security for costs given.] — The Govt, of 
an independent State made with a cO. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. <fc the 
Govt, was ordered to pay costs. The second 

8 art of the arbn. as to the amount of damage 
aen began, & when the evidence had been 
closed the Govt, asked the arbitrator i>o state 
an advisory case for the opinion of the ct.j 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) bad paid the costs which it had been 


ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. : — Held : so far as concerned the 
summons for a case to be stated the Govt, 
was in the position of a pltf., &, it could not 
rely on its lorelgn sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons. — D uff 
Development Co., Ltd. v , Kblantan 
Government (1925), 41 T. L. R. 376 ; sub 
nom. Re Duff Development Co., Ltd. & 
Keuiantan Government, 69 8. Jo. 491. 

1052. Add, Annotation : — N.F. Simbro Trading Co. 
V. Posograph (Parent) Corpn., [1929] 2 K, B, 
266. 

1053. Add. Annotations : — Consd. Dufi Develop- 
ment Co. V, Kolantan Government (1925), 
41 T. L. R. 376. Refd. Northwood r. L. C. 0. 
(1927), 137 L. T. 49. 

1054. Add. Annotation : — Refd. Cogstad v, New- 
sum, [1921] 2 A. 0. 628. 

1055. Add, Annotediom : — As (1) Consd. Cogstad 
V. Newsum, [1021] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1021] 2 A. 0. 528. 

1056. Add, Annotations: — Consd. Northwood v. 
L. C. C. (1927), 137 L T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v, Newsum, [1021] 2 
A. C. 628 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L. R. 376. 

1057. Add. Annotations : — Consd. Cogstad v, New- 
Bum, [1921] 2 A. 0. 528. Refd. Larrinaga 
V. Soc. Franco -Americalnc des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 

1058a. .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, & rcitains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the chaiterparty, & assessed damages for 
the breach. The award concluded with 
these words : ” The question for the opinion 
of the ct. is whether upon the true constric- 
tion of the charterparty & the fa<jt8 stated 
by mo the decisions at which 1 have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.” : — Held : this was not a final 


1066 IL .] — The appeal 

was from the pronouncement or the 
Ot. of Appeal for Ontario, griven in 
ezeroise or that ot.’s jurisdiction Itinder 
•eot. 2« of Arbn. Act. R, S. O.. 1927, 
in answer to certain questions of law 
submitted to it by the arbitrator, 
arising in the comae of a reference to 


determine the amount of compeneation 
from appit. city to bo awarded to 
resp. for allege damagen reMUlting 
from resp.'s lands being injuriotuily 
affected by certain works Held : this 
ot. bad not jurisdiction to entertain 
the appeal, as the pronouncement of 
the Ct. of Appeal was not a final judg- 
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mont in the hcdho that it bound the 
particfl to It A conrludod them from 
taking exception to any ultimat/e award 
by the arhitrjitot* founded theroon. — 
London CortPN. v. Holeproof Ho- 
siery Co. OF Canada, Ltd., [19331 
S. C, R. 349 ; 3 D. L. R. 667.-^AN. 
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award ; the case was. therefore, stated under 
sect. 19 Si no appeal lay to the Ct. of Appeal. 
— OoGSTAD (0. T.) & Co. r. Nbwsum (H.), 
Sons & Oo., [1921 ] 2 A. 0. 628 00 L. J. K. B. 

1293 ; 86 J. P. 253 ; 37 T. L. E. 995 ; 19 

L. G. R. 681 ; 27 Com. Cas. 11 ; aub nom. 
Re CoasTAD (O. T.) & Co. & Nbwsum (H.), 
Sons Co., Ltd., 126 L. T. 65 ; 16 Asp. 

M. L. C. 369, H. L, ; affg. S. C. stib nom. Re 
CoosTAD & Co. Si Nbwsum, Sons & Co., 
[1921 ] 1 K. B. 87, O. A. ; previom proceedings, 
sub nom. Lord (Owners) v. Nbwsum, Sons 
Si Co., Ltd., [1920] 1 K. B. 846. 

Annotation : — Expid. & Distd. Larrlnaga v. Soo. Franco* 
Amorioalne dos Phosphates de Medulla (1922), 92 
L. J. K. B. 45. 

1069. Add. Annotations : — Consd. Re WulfT Sl 
Dreyfus (1917), 117 L. T. 583 ; Re Cogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395 ; Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193 ; Barton 
V. Blackburn (1933), 160 L. T. 327. Refd. 
Re Olympia Oil & Cake Co. & MacAndrew. 
Moreland, [1918] 2 K. B. 771 ; Re Parsona 
& Brixham Fishing Smack Insce. Soc. (1918)^ 
02 Sol. Jo. 384 ; Westacott v. Hahn, [1918] 
1 K. B. 495 ; Champsey Bhara v. Jivraj 
Balloo Spinning & Weaving Co., [1923] A. C. 
480; Northwood v. L. C. C. (1927), 137 
L. T. 49 ; Roberts v. Anglo-Saxon Insce. 
Assocn. (1927), 90 L. J. K. B. 690 ; Bed was 
Navigation Colliery Co. (1921), Ltd. v. South 
Wales Coal Mines Scheme Executive Board 
(1934), 151 L. T. 420. 

1067. Add. Annotation: — As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Araericaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1067a. Finality — Request to court to vary If award 
wrong In law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows : “ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it bo wrong in 
law then 1 renuest that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 


. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ** : — Hold : the award was a complete 
& final award under sect. 7 of the Act of 
1889. — Larrinaga & Oo. v. Socibte Franco- 

AmERICAINE DBS PHOSPHATES DB MEDULLA 

(1922), 92 L. J. K. B. 45 ; 27 Com. Oas, 160. 

1069a. Subject-matter of commercial nature — 
May be transferred to & heard in Com- 
mercial Court.] — Pbacticb Note, [1927] 
W. N. 268. 

1070. For “Burden of proof on party disputing 
award “ read “ Right to be^n — Burden of 
proof on party disputing award.” 

1071. For “ ” read “ 

1071a. Award in alternative form — Party 

claiming damages entitled to begin.] — Patrick 
&; Co. V. Russo-British Grain Export Oo., 
Ltd. (1927), 43 T. L. R. 724. 

1071b. Case stated on unstamped document — 
Struck out.] — Symington & Co. v. Union 
Insurance Society op Canton (1927), 164 
L. T. Jo. 390. 

1073. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. 

1077. Citation : — For existing citations read “ as 
reported in [1915] 2 K. B. 393, n.*’ 

1082. Add. Annotation : — Refd. Re Cogstad & 
Newsum, [1921] I K. B. 87. 

1083. Add. Annotation : — Refd. Ruf v. Pauwels, 
[1019] 1 K. B. 660. 

1083a. Act of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — Cogstad (C. T.) & Co. v. Newsum 
(H.), Sons & Co.. No. 1058a, ante. 

1083b. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts, demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one : — Held : having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong. — Dexters, Ltd. v. Hill Crest 
Oil Co. (Bradford), [1920] 1 K. B. 348 ; 95 
L. J. K. B. 386 ; 134 L. T. 494 ; 42 T. L. R. 
212 ; 31 Com. Cas. 161, C. A. 


Part IV. — The Award. 


1086. Add. Annotations : — Mentd. A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. C. 268 ; Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 


Medulla (1922), 92 L. J. K. B. 45 ; Rocking- 
ham Sisters of Charity v. B., [1922] 2 A. C. 
315. 


1069 i. fVhere erroneous 

award can be sei aside .] — Althoiuch an 
appeal cannot be brought upon an 
opinion of the ot. given to arbitrators, 
who have consulted the ct. on a point 
of law arising in the oonrse ox the 
arbn. prooeeuings, yet the award 


expressed to be based upon such 
opinion & incorporating same. If the 
opinion is erroneous, may be set aside 
& referred back to the arbitrators as 
being based on an error of law appeu^nt 
upon the face of the awskm . — Re 
Brechin & Drapery Importing Co., 

90 


Ltd., 119281 N. Z. L. R. 241.— N.Z. 

PART III. SECT. 3, SUB-SEtTT. 2.— D. 

•a. Duty ofccrwri.] — Re Edmonton & 
Jamieson Construction Co.. [1931 J 
1 D. L. R. 1011.— CAN. 



VoL II.— Arbitration. Cases 1100 — 1189b< 


1100. Add. Annotation : — ^Mentd. EUesmore v. 
WaUace, [1929] 2 Oh. 1. 

1107a. Award signed by aU three as arbitra- 

tors.] — Under a Bubmiesion to arbn. each of 
the two parties could appoint an arbitrator, 
&; the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word ** arbitrators : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Bek ABU & Co. v. Produce Brokers Co., 
Ltd. (1921), 37 T. L. B. 609 ; on appeal, 37 
T. L. R. 851, C. A. 

1125a. .] — An award is published when the 

arbitrator gives the parties notice that it 
may be had on payment of his charges ; 
whether they be reasonable or not. — 
Macarthub V. Campbell (1833), 6 B. & Ad. 
618 ; 2 Nev & M. K. B. 444 ; 4 L. J. K. B. 
25; 110 E. 1. 882; subsequent proceedings 
(1834), 2 Ad. El. 52. 

Annotations : — Dbtd. Brooke v. Mitchell (1840), 8 Dowl. 392. 
Refd. Allenby v Proudlock (1835), 4 Dowl. 54 : Sherrv v. 
Oko8 (1835), 1 Har. & W. 119 ; Mooro v, Darley (1845), 1 
C. B. 445 : Paxton r. Great North of England Ity. Co. 
(1846), 8 Q. B. 938 ; Roberts v. Eberhardt (1857), 3 
C. B. N. S. 482. 

1139a. Reference to pleadings.] — By an agreement 
appets. were to act as consulting engineers 
in connection with a certain coal refining* 
process owned by resi.)s. While the plant 
for the working of the process wfus being 
erected, a dispute arose, resps. wanting 
appets. to attend every day at the sit e :>i the 
plant & appets. considering this to be no i art 
of their duty. Ilcsps. thereupon terminated 
the agi’eemcnt & the matter was referred to 
arbn. Appets. pleaded that the termination 
of the agreement was unjustified ; reaps, 
pleaded that appets. should have attended 
every day & that they had been guilty of 
negligence in respect of certain matters set 
out in the counterclaim. The arbitrator 
found the termination of the agi'eement to be 
imjustified & also negligence on the part of 
applts. in respect of the matters set out in the 
counterclaim, & he awarded applts. damages 


after setting off an unspecified amount for 
damages for negligence. Reaps, moved to set 
aside the award on the ground of error of law 
apparent on the face of it. At the hearing 
reaps, contended that the whole of the 
pleadings in the arbitration were admissible. 
Resps. contended that for the purpose of 
deciding whether there was an error of law 
apparent on the face of the award, the ct. 
could not look at any document except the 
award itself. Resps. further contended that 
the arbitrator had committed an error in law 
in deciding that the negligence foimd did 
not afford sufficient ground for the termina- 
tion of the agreement, & further that on the 
true consideration of the agreement, the 
refusal to attend daily was as a matter of law 
a sufficient ground for the termination of the 
agreement: — Held: (1) inasmuch as the 
arbitrator in his award referred to certain 
paragi'aphs in the counterclaim, such para- 
graphs ought, in considering whether there 
w^as an error on the face of the award, to be 
regarded as forming part of the award ; 
(2) whether misconduct justifies dismissal is 
a question of fact, & the arbitrator’s decision 
was final ; (3) the right to terminate the 
agreement because appets. refused to attend 
daily was a question specifically submitted 
to the arbitrator & the ct. could not interfere 
with his decision, oven if the question was a 
question of law. — lilTCllINS V, BlUTISH COAL 
KroFiNiNO Processes, Ltd., [1936] 2 All E. R. 
191 ; 80 Sol. Jo. 367, D. 0. 

1139b. Contract referred to In terms of reference.] — 

Where a letter to an arl)itrator contains the 
terms of reference agreed between the parties 
to a dispute, & in it the arbitrator is requested 
to take into consideration the conditions of 
the contract bc^tween the parties relating to 
the work out of wliich the dispute arises, the 
conditions do not thereby become incor- 
porated with & form part of the award, & 
cannot therefore be looked at in proceedings 
in whicli it is sought to set aside the 
arbitrator’s award on an allegation that it 
contains an error in law on the face of it. — 
John Gill Contractors, Ltd. v. Bromley 
Trading Co., Ltd. (1936), 52 T. L. R. 452 ; 
sub norn. Bromley Trading Co., Ltd. v. 
John Gill Contractors, Lid., 80 Sol. Jo. 
449, D. C. 


PART IV. SECT. 2. 


1092 li a. Other dis- 

eenting .] — Where a Bubmissloti to arbn. 
before three arbitrators provides that 
any two of them can make an award, 
&, after dlBcuasion & the takirific of his 
opinion, one of the three refuses to 
concur In the award, the other two 
have the right to sign It in bis absence, 
—Re Winnipeg Goij^ Club & Hutch- 
ings, [19281 3 D. L. R. 522 ; [1928] 
2 W. W. R. 224 ; 37 Man. L. R. 341.— 
CAN. 


k 1. Majority award valid — 

Alberta Insurance AcU S. A.^ 1922 
(c. 171 ).] — On a submission to an arbn. 
of three persons under statutory con- 
dition No. 22 In Sched. C. to the above 
Act, to determine the amount of loss, 
the decision of a majority of the 
arbitrators is binding. — Glasgow Un- 
derwriters V . Smith, [1924] 4 D. L. R. 
801 ; [1924 J S. C. R. 531 ; affg.. [1924] 
1 D. L. R. 187 ; 1 W. W. R. 156 ; 20 
Alta. L. R. 114.— CAN. 


^ L '■ - — ZJeZd : the 

award was valid.— Baldwin & 
Willinsky, [19251 1 D. L. R 1177 ; 
56 O. L. R. 296.— CAN. 


1100 V. Award tty one.] — Held: 

valid. — He National Trust Co. & 
Municipal DisTiiurr of Vale, [1925] 
3 I). L. K. 459.— CAN. 

1104 i. Award by umpire — Appointed 
by arbitrators without authority.] — The 
decision of a chairman to whom arbi- 
trators have referred Is not a binding 
award, since ho is not an umpire within 
Arbn. Act, R. 8. N. S., 1923.— Silbert 

V. David, [1938] 3 1>. L. R. 463; 0 
M. P. R. 544.— CAN. 

1106 ia. .]—Ileld : bind- 

ing. — Masters & McDougall v. 
Stephen, Stephen v. Mabirrs & 
M('Dougall, [19251 4 D. L. K. 684 ; 
[1925] 3 W. V^. R. 493.— CAN. 

1109 viii. .1 — Where the 

arbitrators djd not meet together 8c 
siiTii the formal document in the 
presence of each other : — Semble : the 
award was invalid. — Harrison v. 
Haiuhson (1918), 41 O. L. R. 195; 
13 O. W. N. 246.— CAN. 

1109 ix. Rye Farm 

Co. V . British Oar Insurance Co., 
Ltd^ [19241 3 D. L, R. 700; 3 

W. W. R. 16.— CAN. 
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PART IV. SECT. 6. 

1126 X. .] — An award made 

upon an arbn. under Municipal Act ia 
nubllshod when notice thereof is given 
by the arbitrators to the municipality. 
— He SwKiNBsoN & Municipality of 
Charleswood, [19171 1 W. W. R. 
293 : 27 Man. h. R. 234.— CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 

8g. Power of court to require statC' 
ment of reasons. 1 — The power conferred 
on the ct. by Arbn. Act, K.S.O., 1927, 
s. 26, to direct arbitrators to state their 
reasons for their decisions & their 
findings of fact & law Is limited to a 
situation where an appeal from the 
award is pending, or where a special 
case has been stated by the arbitrators 
for the opinion of the ct. ; the power 
cannot be invoked In aid of a motion to 
sot aside an award which Is not the 
subject of appeal. — Dominion Natural 
Gas Co., Ltd. v. United Gas & Fuel 
Co. of Hamilton, Ltd., 119351 O. R. 
1.— CAN. 


7 * 
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1152a. fixlstenoe of written contract — Signa- 

ture by one party on^.l — (1) To constitute a 
contract in wiiting it is not neoeesary that 
such conti^t should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the con&act has been 
signed by one of them only does not con- 
stitute an error in law on the face ol the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
sotting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 
tlie leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 181)4 (c. 16), s. 1 (1) (&), has no applica- 
tion. — R uf (T. a.) & Co. V. Pauwels, [1919] 
1 K. B. 660 ; 88 L. J. K. B. 674 j 12? 
L. T. 36 ; 83 J. P. 160 ; 36 T. L. R. 322 ; 
33 Sol. Jo. 372, 0. A. 

1177a. Award of Official Arbitrator under Requisi- 
tion of Land (Assessment of Compensation) 
Act, 1919. J — A local authority, as emi)owered 
by the Middlesex County Council Act, 1934, 
s. 36, resolved to acquire certain lands owned 
by tlie claimants. It was agreed, inter aliat 
• tliat thc3 sale & jiurchase should be effected 
as if the lotial authority had obtained, & as 
if there luid cfmie into operation, a com- 
‘ pulsory purchase order under sect. 36 of the 
Act of 1934, Sc. as If a notice to treat had been 
soi’vcid by the local authority for the com- 
pulsory purchase of the said lands on Fob. 1, 
1936. Tlio claimants claimed compensation, 
witli intertist thoret)n at 4 per cent., from 
Feb. 1, 1936, <fe, as the parties could not 
agree, the assc'SBment of such compensation 
was rijferred to an Ollicial Arbitrator. It was 
now conceded by the claimants that the 


deoieion in CoUina v. Feliham Urban J^istriet 
Council^ [1937] 3 All E. E. 189 ; Digest 
Supp., determined that interest on the 
amount of compensation was payable as 
from the date of the arbitrator's award only, 
& not from any earlier date. The main 
question now b^ore the ct. was whether 
Arbn. Act, 1934 (c. 14), s. 11, applied to this 
assessment of compensation, & empowered 
the arbitrator to award interest as 6om the 
date of the award : — Held : Arbn. Act, 1934 
(c. 14), 8. 11, was not applicable to this 
arbn. — ^All Souls* College, Oxford v, 
Middlesex County Council, [1938] 2 All 
E. R. 686 ; 64 T. L. R. 677, 

1182. Add. Annotations : — Refd. Re Bubel Bronze 
& Metal Oo. & Vos, [1918] 1 K, B. 316; 
Robert (A.) Munro & Co. v. Meyer, [1930] 2 
K. B. 312 ; Maple Flock Co. v. Universal 
Furniture Products (Wembley), Ltd., [1934] 
1 K. B. 148. 

1187. Add, Annotation : — Consd. Hirji Mulji v, 
Cheong Yue S.8. Co., [1926] A, C. 497. 

1188. Add, Annotations : — Refd. Lebeaupin v. 
Crispin (1920), 124 L. T. 124 ; Sheik Moham- 
mad Habib UUah v. Bird (1921), 37 T. L. R. 
405. 

1246. In cross-ref. after this case add “ Nos. 1201, 
1321.** 

1247. Add, Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v, Drewry, [1933] 1 K. B. 763. 

1263. Add, Annotation: — Held. Weber v. Birkett, 
[1926] 1 K, B. 720. 

1288. Add, Annotation : — Refd. Weber v, Birkett, 
[1926] 1 K. B. 720. 

1291. Add, Citation : — 7 Mod. Rep. 346. 

1326. Add, Annotation : — Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 


PART IV. SECT. 8. SUB-SECT. 1. 

1165 I. Must conform to suf/toission.] 
— The Mwardw \n tlioHe caseR, making 
Bpeolul prnviHion with regard to the 
repairing (Sr keeping up a mill-dam. et-c.. 
wore held hud as beyond the submission 
& power of the arbitrators. — lie Ualky 
& Knnw (UCA), 1 P. U. 173.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1161x1. — --.1 — The umpire la 
bound by the terms of the submission, 
Sc he cannot make an award not within 
its scope. —PoRTBu e. Porter (1921), 
65 I. L. T. 206.— IR. 

PART IV. SECT. 8. SUB-SECT. 2.— B. 

• 1. A- field : the arbitrators 

bad no power to Include In their award 
interest on the amount foimd to be the 
value of the property from the date 
of taking possession. — Toronto Citt 
C oRPN. t). Toronto Ry. Cortn., [1925] 
A. C. 177. P. C.— CAN. 

«a. liefcrence of ** accuracy *' <€• 

** justice " of ot'cxnttUs.] — Ileia : the 
arbitrator was appolntod to adjust the 
aooouuts between the parties on a fair 
Sc equitable basia. Sc had a dlsorotion 
whether any lutereet should bo allowed 
to either poi^y. Sc in the exeroiae of that 
dlworetion woe not bound to apply any 
rule of law. — FiSHiLa v. Matson Sc Co., 
Matson & Co. o. Fisiucr, 11918] 
N. Z. L. R. 1.— N.Z. 

PART IV. SECT. 8, SUB-SECT. 2.— C. 

1185 11. Award diamiseino claim 

for short delivery.] — Held : words ** any 
claim or dispute arislnir in oonneotion 
with this oontraot ** in the arbn. oiaose 
included a claim for short delivery of 


goods. — Q hamandi IjAL-Narain Das 
V. Cuuranji Lal-Pokhar Mal (1923), 
I. L. H. 4 Lah. 168.— IND. 

1188 i. Sttbmission of any queation 
arising under contraci — Award giving 
damages for non-delivery .) — Where a 
contract provided for a reference to 
arbn. of any question arising under it : 
— Held : the proper conclusion upon 
the evidence was that the parties, by 
their course of conduct before the 
arbitrators, established that the ques- 
tion as to the damages was a matter 
in dispute Sc a subject ol the reference. 
— Re Bkavrr Wood Fibrx Co.. Ltd., 
Sc American Forest Products 
C oRPN., 110201 47 O. L. R. 690 ; 64 
D. L. R. 672 ; 18 O. W. N. 281.— 
CAN. 


PART IV. SECT. 8, SUB-SECT. 2.— O. 

g(p. 479)i. Valuation to he fixed as 

in open mark^ — Absence of any market,] 
— Canadian Paoutio Ry. Co. v, Windb- 
BANK, 119171 3 W. W. R. 99.— CAN. 

q i. .] — The points for deolsion 

on a submission to arbn. were on which 
partner rested the responsiblity for the 
oausoe neoessitatlng dissolution. Sc 
on which condition the partnership 
should be dissolved : — Held: this did 
not give Juxisdlction to the arbitrator 
to award payment by one partner of 
damages because of premature dissolu- 
tion of the partnership. — Be Arbitra- 
tion Act, Re Qutot Sc Vioourbt & 
Award made by Gossblin. [1919] 8 
W. W. R. 957.— CAN. 


PART IV. SECT. 8» SUB^OT. 8.— D. 

1280 It. JDsNearv 0 / goods ** in 

fair ifropoiHon to au 
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Held : the direction to deliver goods 
“ in fair proportion to all Imports " 
was uncertain & lacking in hnality 8c 
therefore not enforceable. — Tbomp- 
soN, Mrgoitt & Co., Ltd. v. Moody 
(1920), 21 S. R. N. S. W. 126; 37 
N. S. W. W. N. 267.— AUS. 


PART IV. SECT. 8, SUB-SECT. 3.— E. 

sb. Award of sum subject to varia- 
tion — “Good it special reasons .’*] — 
Nobije v. Campbellford, Lake On- 
tario & Western Rt. Co. (1918), 21 
Oan. Ry. Oas. 380.— CAN 

so. Award for payment for working 
to ** estimated ** depth.] — An award 
stated that a oontractor was entitled 
to payment at the oontraot-prioe for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor was 
thus entitled : — Held : the amount ol 
the oontraot-prioe Sc credits allowed 
could be ascertained by evidence. 
Sc the use of the word “ estimated ** 
in the award was definite Sc amounted 
to a fixing of the depth at 2,400 feeL— 
MoNauqht V. Stokes -Stephens Oil 
Co., Ltd., [1919] 1 W. W. R. 952.— 
GAN. 


PART IV. SECT. S. SyB-SEOT. 8.— L. 

1858 i. Award settUng tHspute--^ 
AUemaHve if eouri should decide 
daferendy,] — An arbitrator awarded a 
oertain sum, ft. In the event ot the 
Supreme Ct. determining that eertain 
views expressed by bln) In his reasons 
were erroneous, a certain larger sum 
Hdd: (n the abaenoe of any snoh 
detenninatSoR the alternative award 
did not oome into opeiatioin. ft the 
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1857a« .] — OocMTTAD (0. T.) & Oo. v. 

Nbwstjm (H.) t3oNS & Oo., No. 1068a, ante, 

1857t). •]— Labainaoa & Oo. v. Soceete 

FRANOO-AMBRIOAmB BfiS PHOSPHATES DE 
Mbdhuca, No. 1067a, ante. 

1858. Add, Annotation : — Reid. Bremer Oeltrans- 
port G.m.b.H. v, Dtewry, [1033] 1 K. B. 753. 

1861. Add. Oiiatione :--88 L. J. K. B. 227 ; 119 
L. T. 663} 83J. P. 9. 

Add. Annotation : — Reid. Be Fisoel & Mann 
& Oook, (1019] 2 K. B. 431. 

. 1801a. .] — Arbitrators made their award 

' in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved In it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable &; the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. L.) & Oo., I/td. 
V. Haddock, Parker & Oo., [1919] W. N. 11. 

141 5a. — ^ • Reserved for consideration If 

required.] — fie O’Oonor & Whitiaw’s Arbi- 
tration, No. 949a, ante, 

1421. Add. Annotation : — ^Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., [1930] 
1 K. B. 176. 

1485a. .] — (1) Where parties submitted all 

matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other ; — Held : the award must be in- 
tended to be made on all the matters referred. 

(2) It appeared by affidavit that the. claims 
of one of the parties consisted of items for 
money due, & also for prospective damage;?, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the arbitrators : — 
Held : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Be Oroydon Oanal Oo. 
(1830), 1 Per. & Dav. 391. 

1461. Add, Annotation : — Held. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1467. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 


1468. Add. Annotation : — Refd. Weber v. Birkett, 
[1926], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v, Birkett, 
[1926] IK. B. 720. 

1478. Add. Annotation : — Refd. Weber v. Birkett, 
tl026] 1 K. B. 720. 

1477. Add, Annotation : — Refd. Weber v, Birkett, 
[1926] 1 K, B. 720. 

1497. Add. Annotation : — Consd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1506. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1511. Add, Annotation : — Refd. Oaven v. Canadian 
Pacific By. (1026), 133 L. T. 774. 

1516a. .] — Re Croydon Canal Co., No 

1435a, ante, 

1593a. .1 — A.-G. for Manitoba v. 

Kelly, No. 238a, ante. 

1698. Add. Annotations : — Distd. Champsey Bhara 
V. Jivraj Balloo Spinning & Weaving Co., 
[1923) A. O. 480. Consd. Kelantan Govern- 
ment V. Duff Development Co., [1923] A. C. 
395 ; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. 

1598a. .] — Certain trawlers were insured 

as to three- quarti^rs of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that “ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,” etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set iiside 
the award ; — HM : it was bad as disclosing 
an error in law on the face of it ; <&. having 
regard to the general terms of the submission, 
it was not open t.o resps. to say that a definite 
point of law had been submitt»t*d to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 
Parsons v. Bkixham Fishtno Smack Insur- 
ance Co., lyro. (1918), 118 L. T. 600} 14 
Asp. M. Ik C. 307 ; sid) nom. lie Parsons & 
Brixham Pishing Smack Insurance Co., 
Ltd., 62 Sol. Jo. 384, D. 0. 


award was not there^ rendered uncer- 
tain. — BiBLBOURNB HARBOCII THUBT 
OoBots. V. Hancock, [19971 V. L. R. 
418 ; 89 a L. R. 670 : [1927] 

L. R. 946.— AU8. 


PART IV SECT, 8, BUB-SEOT. 9.— D. 

1617 i. Reference otiwo eeparaie vntd- 
tere-^-One moord.] — Held: the award 
must be referred to the arbitrator to 
draw up two awards. — Re Drktfus 
A: S. A Millino A: Tbadino Co., 
(192SJ S. A. 8. R. 76.--AU8. 

PART IV. SECT. 10.- 

1580 V. .)— -Where an arbn. 

award Is valid ae to a part thereof & 
void as to another part, the valid por- 
tion, if severable from the rest, is 


enforceable. — C ity of Swift Cubrent 
e. Leslie, U9201 1 W. W. R. 467 ; 
69 D. L. R. 622.— CAN. 

1841 U. .] — An award contained 

two directions : — Held : the two 
dtrections could not be severed, &, 
althonarh the first direction wm valid, 
the second direction being iDTalld 
judgment must be entered for deft. — 
Thompson, MEoorxT & Co., Ltd. e. 
Moody (103^ 21 8. R. N. 8. W. 125 ; 
37 N. 8. W. W. N. 267.— -AUS, 


PART IV. SECT. 18, BUB-SECT. 1. 

1694 U. The ct. has 

Jurtsdlotion to set aside an sward where 
an error of law appears on the face of 
it,— JBe Qaabwxll A: Co.. Ltd, A: 
DoNAJLD Sc Jacobs, Ltd., [19211 N. Z. 
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L. U. 368.— N.Z, 

1594 III. .1 — Balkh Ma- 
homed Umkti T)oo«al V Natfioomal 
Kessamal (1927), 54 L. R, Tnd. App. 
427 ; 1. L. R. 55 Calc. 126.— IND. 

1694 iv. .1 In determining 

whether an agreenacnt to abide by the 
resnlt of an arbn. is binding, a dis- 
tinction Is to bo drawn b<?tween the 
case where parties to a contract 
genorallv refer their *' difTerences ** 
arlHlrui then^from & the case where a 
spociflr question of fa/*t or law Is 
submitted. In the former case the 
fact that the arbitrator was wrong In 
point of law Is ground for setting the 
award aside. — He Wood & Malkin 
Co., Ltd. (B. 0.),J1928) 4 D. L. R. 
511; [192812W.W^.R. 974.— CAN. 
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1698b. ,] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
Is impossible to say, from what la shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — Champsby 
Bhara & Co. V. JivRAJ Balloo Spinning & 
Weaving Oo., [1923] A. 0. 480 ; 92 L. J. P. 0. 
163 ; 129 L. T. 160 ; 39 T. L. R. 253, P. 0. 

Annotations : — Folld. John Gill Contractors, Ltd. v. Bromley 
Tradinsr Oo. (1930), 52 T. L. R. 452. Reid. Absalom, Ltd. 
V, Groat Woatom (London) Garden Village Society, Ltd. 
(1933), 149 L.T. 103. 

1599* Add, Annotations : — Consd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 208 ; Champsey 
Bhara v, Jivraj Balloo Spinning & Weaving 
Oo., [1923] A. 0. 480 ; Kelantan Government 
V. Duff Development Co., [1923] A. 0. 395; 
Northwood v. L. C. 0. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insco. Assocn. (1927), 
90 L. J. K. B. 590 ; Absalom, Ltd. v. Great 
• Western (London) Garden Village Society, 
Ltd. (1933), 149 L. T. 193 ; Barton v. Black- 
, burn (1933), 150 L. T. 327 ; Bedwas Naviga- 
tion Colliery Co. (1921), Ltd. v. South Wales 
Coal Mines Scheme Executive Board (1934), 
161 L. T. 420. 


1603a. Immaterial to decision.] — Buerger & 

Co. V. Barnett, No 1822a, post. 

1603b. Reference on question of law.] — 

Where a speciflc question of law has been 
submitted to an arbitrator’s decision Sc he 
has decided it wrongly, that alone is not a 
sufficient ground for setting aside the award. 
Where, however, a question of law has not 
been specifically referred to him, but its 
determination becomes necessary in the 
decision of the matters which have been re- 
ferred, & he makes a mistake apparent on 
the face of his award, then the award can 
bo set aside on the ground that it contains 
an error of law apparent on the face of it. — 
Absalom (F. R.), Ittd. v. Great Western 
(London) Garden Village Society, Ltd., 
[1933] A. C. 692 ; 102 L. J. K. B. 648 ; 149 
L. T. 193 ; 49 T. L. R. 350, H. L. 

Annotations: — Consd. Barton v. Blackburn (1933), 150 L. T. 
327 ; Hitohins r. Britiah Coal Roflning Procoaaea, Ltd., 
[1930] 2 All E. K. 191. Expld. & Distd. John Gill Con- 
tractors, Ltd. V. Bromley Trading Oo. (1936), 62 T. L. 11. 
452. 


1603c. .] — Two firms amalgamated, & 

by clause 16 of the Articles of Partnership : 
“ The shares of profits payable to the said 
partners as hereinbefore provided shall be 
reviewed & if necessary revised as on Sept. 30, 
1923, & again as on Sept, 30, 1926, in snch 
manner as may be mutually agreed upon, & 
in case of disa^eement as shall be settled by 
the special arbitrator hereinafter referred to.** 
By clause 41 the special arbitrator was ap- 
pointed, & by clause 42 the Articles were to 
be deemed a submission to aibn. under the 
Arbn. Act, 1889. The partners did not agree 


upon whether there should be a review & 
revision on Sept. 30, 1926, & the dispute 
continued till the partnership terminated by 
effluxion of time on Sept. 30, 1929. Pro- 
vision was made in the deed of dissolution 
for the exchange of a statement & counter- 
statement of the contentions of the parties 
with facts & figures & full particulars, on 
which the contentions were based, & if the 
parties failed to agree within two weeks of 
the delivery of the counter-statement, the 
dispute was to be referred to the special 
arbitrator under clauses 15, 41 Sc 42 of the 
Articles. The statement Sc counter-state- 
ment raised questions of law Sc of fact Sc of 
mixed law Sc fact. The dispute was referred 
to the special arbitrator, before whom the 
parties appeared in July, 1930, when he gave 
directions for discovery & adjourned. The 
parties in Dec. 1930, agreed that certain 
questions of law raised by certain of the 
partners in their counter-statement should 
be decided, with the assistance of a Chancery 
King’s Counsel sitting as assessor, at a pre- 
liminary hearing. They also agreed that 
“ either party shall have the same right of 
appeal in relation to any decision of the 
arbitrator at the preliminary hearing as such 
party would have had if there had been no 
preliminary hearing at all, & the points of 
law had been argued Sc determined upon the 
same occasion as the merits of the dispute.’* 
The special arbitrator having heard the 
parties, stated under the order of the ct, a 
special case on the questions of law under 
sect. 19 of Arbn. Act, 1889, which came before 
Far WELL, J., Sc the arbitrator stated the 
conclusions of Parwell, J., upon the face of 
the award : — Held : by Scrutton, L.J., Sc 
Roche, J. — Lawrence, L.J., dissenting— 
this was a case where a dispute was referred 
to an arbitrator in the decision of which 
questions of law became material Sc accord- 
ingly the ct. could interfere if error in law 
appeared on the face of the award ; per 
Lawrence, L.J., dissenting : In this case 
specific questions of law were referi'cd to the 
special arbitrator for decision, as distinct from 
questions of law which became material in 
deciding disputes which were referred to him 
under clause 15. They were also questions of 
law which could not have been decided in 
arbitration proceedings under clause 16 in the 
absence of an express agreement between the 
parties to that effect. Sc therefore they could 
not be termed properly questions of law in- 
cidental to the determination of a dispute 
which had arisen under clause 15. Accord- 
ingly, though error in law might appear on the 
face of the award, the ct. could not interfere ; 
also by Scrutton, L.J., Sc Roche, J. 
(a) clause 15 of the articles was not too 
vague or uncertain to be enforceable in law, 
or to be capable of judicial meaning or 
construction ; Sc (b) the question whether or 
not a revision was necessary was a matter 
within the scope of the arbn. Sc accordingly 
the special arbitrator had jurisdiction. 
Accor^ngly the special arbitrator having 
held the contrary imder the direction of 
Farwrll, j., & these errors appearing on the 
face of the award, it must be set aside, Sc the 
case remitted to him to consider on the merits. 


1599 I, Jn special case submiUsdto 'Righ CowrUl — i2e BaBomN & Drapshx Ihpoktino Oo., Ltd., No. 1059 1, ante. 
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— Babton r. Blackburn (1933), 160 L. T. 
327, C. A. 

1614. Add* Annotation : — Consd. A,-G. for Mani- 
toba V. KeUy, [1922] 1 A. 0. 268. 

1622. Add. Annotation : — Refd. He Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1624. Add. Annotations : — Expld. Re Becker, Sbil- 
lan & Barry, [1921] 1 K. B. 391. Refd. Lar- 
rinaga v. Soc. Franco-Americaine dea Phos- 
phates de Medulla (1922), 92 L. J. K. B. 46. 

1643. Add. Annotations : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

1644. Add. Annotation: — Refd. Kelantan Govern- 
ments. Duff Development Co., [1923] A. C.395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, & though a question ot construction 
is, generally spealdng, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon tliat point cannot be set 
aside by th ^ ct. only because the ct. would 
itself have oome to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose. — Kelantan Government v. 
Duff Development Co., [1923] A. 0. 395 ; 
129 L. T. 356 ; 39 T. L. R. 337 ; 6^: 8oh To. 
437, H. L. ; previous proceedings^ suh uom. 
Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385, C. A. 

Annotations : — Consd. AbBalom, Ltd. v. Great Western 
(London) Garden Vlllasre Society, Ltd. (1933), 149 L. T. 
193. Apld. Barton v. Blackburn (1933), 150 I.. T. 327. 

1645. Add. Annotations: — As to (1) Apprvd. 


Champsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Apld. Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Consd. 
John Gill Contractors, Ltd. v. Bromley 
Trading Co. (1936), 62 T. L. R. 452. Refd. 
A.-G. for Manitoba v. Kelly, [1922] 1 A. C. 
268 ; Kelantan Government v. Duff Develop- 
ment Co„ [1923] A. C. 395. 

1647. Add. Annotations Consd, Kelantan Gov- 
ernment V. Duff Development Co., [1923] 
A. C. 395 ; Absalom, Ltd. v. Groat Western 
(London) Garden Village Society, Ltd, (1933), 
149 L. T. 193. Refd. Barton v. Blackburn 
(1933), 160 L. T. 327 ; Hitchiiis v. British 
Coal Refining Processes, Ltd., [1936] 2 All 
E. R. 191 ; John Gill Contractors, Ltd. v. 
Bromley Trading Co. (1936), 62 T. L. R. 452. 

1667. Add. Annotation : — Consd. Sutherland v. 
Hainnevig, [1921] 1 K. B. 336. 

1668a. Act of 1889, s. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award : — Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “ accidental slip or omission ” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside. — Sutuerland & Oo. v. Hannevig 
Brothers, Ltd., [1921] 1 K. B. 330; 
90 L. J. K. B. 225 ; 37 T. L. R. 102; 
sub nom. Re Sutherland & Co. & Hannevig 
Brothers, Ltd., 125 L. T. 281 ; 15 Asp. 
M. L. C. 203, D. C. 

1669. Add. Annotation : — Refd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 


1604 ii. ATrparent on face of 

award.] — Held: the mistake rendered 
the award Invalid. — Beach v. Hydro- 
Electric Power Commission op 
Ontario, [1924] 4 D. L. B. 996 ; .66 
O. L. R. 36; affd.. 57 0. L. R. 603; 
affd.. 11927] 8. C. li. 251.— CAN. 

1606 vii. Omission to mention 

agreed disposition of property.] — Held : 
the arbitrator was entitled to supply 
the omission by an addition to the 
award. — Debret r. Dkbret, [1917J 
3 W. W. R. 603 ; 10 Sask. L. R. 366.— 
CAN. 

PART rV. SECT. 13, SUB-SECT. 2.— 
B. (a). 

1626 i. General reference of aU mat' 
ters in dispute.] — Held: the parties 
were bound by the arbitrator’s award 
however erroneous in law It might bo. 
— National Mortgage & Agency 
Co.. Ltd. v. Braid & Co., [1923] 
N. Z. L. R. 933.— N.Z. 

1626 il. Heference of all differences — 
Several questions of law involved .] — 
Where all differences have been re- 
ferred to an arbitrator, the rule that a 
wrong dedslon of the arbitrator on a 
question of law is final & cannot be 
reviewed unless the error appears In 
the award itself or In a document, 
contemporaneous &; forming part of 
the award, applies to any number of 
questions of law which may be specific- 
ally referred In the same reference, 6c. 
does not apply merely where the 


question of law Is the solo question 
referred. An award will not bo set 
aside where the error occurs not in the 
award itself, but In a contemporaneous 
document setting out the reasons for 
the award, & which the arbitrator has 
expressly stated is not to be deemed to 
be part of the award. — Steans v. 
Maling & Co., Ltd., [1931] N. Z. 
L. li. 312.— N.Z. 

1630 vl. .] — Where a question 

of law has boon submitted to the 
arbitrators their decision is not open 
to review. — He McNaught & Htokeh- 
Stepiiens Oil Co., Ltd. (No. 3) 
(1919), 14 Alta. L. R. 148.— CAN. 

PART IV. SECT. 18, SUB-SECT. 2.— 
B. (b). 

1649 vll. .] — It is no ground for 

sotting aside an award that an ex- 
amination of the materials before the 
arbitrator discloses that his findings 
are unsupported by, or against, the 
weight of evidence. — L atham v. Fos- 
ter’s Australian Fibres, Ltd., [1926] 
V. L. R. 427.— AUS. 

1649 vill. .] — An appellate ct. 

will not interfere with a finding of 
arbitrators on a question of fact. — 
Sparks v. Canadian National Rail- 
way, [1934] 1 D. L. R. 798.— CAN. 

PART IV. SECT. 18, SUB-SECT. 8. 

1666 at. For “ Sandford v. Sand- 
ford ” read ** Sanford v. Sanford.** 
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1666 iv a. .1— Where an 

arbitrator has made an award In respect 
of a claim Involving tbe proof of a 
number of items, an affidavit ot the 
arbitrator setting out the items In 
respect of which he has made his 
award, & the amount he awarded in 
respect of each item of the claim, is 
iuadmissablo In evidence. — Halligan 
V. Lawson (1922), 22 S. R., N. S. W. 
601 ; 39 N. B. W. W. N. 204.— AUS. 

1666 iii. Effect of statute — 

Arbitration Act. 1914 (c. 66).) — Held: 
the arbitrator had power to amend his 
award under a. 10 (c) of the above Act. 
— Re White & City op Toronto 
(1917), 38 O. L. R. 337.— CAN. 

1671 vU. Unless award not 

truly steding arbitrator's opinion .] — 
An appellate ct. should not interfere 
to vary an award unless It is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their ba.sis of 
valuation was erroneous. — He Scott & 
Obhawa Town (1922), 62 0. L. R. 
504.— CAN. 

1671 viii. Power to increase 

ammmi.] — The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, bo Increased by the 
appellate ct. — Lake Erie Sc Northern 
Ky. Co. r. Brantford Golf & 
Country Club (1918), 21 Can. Ry. Oas. 
360 ; 32 D. L. R. 319.— CAN. 
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1674a. Stranger cannot alter.] — An award by an 
umpire ia not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not- 
being material, an alteration made by a 
stranger subsequently to the publication of 
the award, by striking out the wrong & 
inserting the right Ghristifua name, does not 
vitiate the award, but leaves it in the state 
in which it was before such alteration. — 
Trew V. Burton (1833), 1 Or. & M. 633 ; 3 
Tyr. 659 ; 2 L. J. Ex. 236 ; 149 B. R. 611. 

1698. Add, Annotation : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268. 

1701a. Liability to cross-examination.] — In 

June, 1913, claimants, R. & Co., ejected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by ftre, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit charges as therein set 
' forth, the same percentage on the amount 
by which the turnover in each month should 
, in consequence of the fire be loss than the 
turnover for the corresponding month of the 
year preceding the fire ns uhe sum or sums 
thereby insured should bear to the^ total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be aaseesed by 
claimants’ auditors, L. G. A condition 
on the back of the policy provided for 
reference to arbn. of all diuerences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy, 
G., a member of the firm of L, & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeedmg the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, &> stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held ; as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 


Sd consequently could be orose-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — R bcheb & 
Go. t?. North British A Mercantile Insur- 
ance Go., [1916] 8 K. B. 277 ; 84 L. J. K. B. 
1818; 113 L. T. 827, D. 0. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.T^Pltfs. sold to 
defts. a quantity of paraffin wax imder a 
contract providmg, “ any dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way.** A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable to agree, appointed an umpire 
by a document headed, ** the use of this form 
constitutes a submission to the rules of the 
assocn.,** i.s., the London Oil & Tallow Trades 
Assoon. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed a right of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 

" was that in the trade in paraffin wax the usual 

* way of settling a dispute by arbn. was to 

appoint arbitrators who could appoint an 
umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover. — Palmer & Go., I/td. v. Pilot 
Tradino Go., Ltd. (1929), 46 T. L. R. 214. 

1731a. Question of law.] — Hitchins v. 

British Goal Refining Processes, Ltd., 
No. 1139a, ante. 

1735. Add. Annotation : — Retd. Gonquer v. Boot, 
[1928] 2 K. B. 336. 

1738. After this case add ** Personal representa- 
tive.]— 5ee Vol. XXIV., p. 621, Nos. 6508, 
6509, compare original volume, pp. 393 
ei seq.'^ 

1751. Add. AnnoiaXion : — Refd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

1757. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616. 

1758. Add. Annotation : — Refd. ^scough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1780. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.H.b.H. V. Drewry, [1933] 1 K, B. 753. 

1761. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 


part IV. SECT. 16. SUB-SECT. 2.— 
A. (b). 

1783 xJ. Damaoti — VnU9$ 

wrong principle foUowtd.) — Lakb Erik 
& Northkrn Ry. Go. v. Muir (1918), 
21 Can. Ry, Ca». 360.-~<3AN. 

PART IV. SECT. 15. SUB-SECT. 2.— 
A. (0). 

ni. .) — Where arbn. proceed- 

InsK are Initiated by a provlnolal 
rafiway co. & cnnob of the evidence is 
received before an amalgamation of the 
00 . with a Dominion railway oo. is 
effeotod & the proceedings are allowed 
to proceed after the amalgamation. 


until praotloally all that remained to 
be done is the making of the award, 
the Dominion co. is bonnd by the 
award made as a result of such 
prooeedlngs. — Hanky e. Can apian 
Nobtrkrn Ry. Oo., (19171 8 W, W. R. 
106; 86 D. L. R. 6U.--UAN. 

PART IV. SECT. 16, SUB-8S0T. 8.— D. 

•d. JurUdicHon of oouri ordaring 
reference .] — Where an order for a 
referenoe is made with the consent 
of the soln. on both sides, arbi- 
trators are appointed In pursuanoe of 
snoh prder. « the arbitrators take 
evldenoe ft file their award, oounset 
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for both parties taking np objection 
to the re^arity of the proceedings 
the Parties will not be permitted, after- 
wards, to attack the award or the 
subsequent prooeedlngs on the mund 
that the ot. by which the order for 
referenoe was made had no jnrisdlotioa 
to do so. — H aix V. Blectbio Coirne. 
OF Lawrkncbtown, (19811 64 N. 8. R. 
888 ; 67 D. L. R. 636.--OAM. 

PART IV. SBOT. 19, SUB-SECT. 1. 
ai. - OompuUorp reference^ 
S ub otQ u mU oohmutry sii6iiiissioii.l — 
Uetd: the award of the arbitrator 
was not open to review by the ot,— 



?oL IL— Arbitration. Cases 1799a-1825a. 


ITOOa. Single ot HI|A OonrtJ— Pro- 

DtroB Brokers, Ltd. v. Bltth, qreene, 
JouRDAiK & Co., Ltd., No. 1960a, post. 

1802a. Denial of submission.] — ^Motion to set aside 
an award. Appcte. were general merchants 
dealing particularly in oil, & reaps, were a co. 
carrying on business in Belgium with no 
, authorised agents in this country & they also 
dealt in oil. D. of Paris, wiUi whom the 
appcts. did a regular business, about Nov. 23, 
1032, without consulting appcts. made an 
arrangement with resps. for appcts. to pur- 
chase from resps. 160 tons of pahn oil. 
Heaps, never sent a contract to appcts., who 
never signed any contract with resps. D. was 
never an agent for appcts. Appcts. re- 
pudiated any contract being made. The 
matter was referred to arbn. by resps. in 
accordance with conditions of sale enaorsed 
upon the alleged contract of the Liverpool 
United General Produce Assocn., Ltd. The 
award, dated Apr. 21, 1933, adjudged the 
appcts. to pay £800 to resps. as damages 
for breach of the alleged contract. Appcte. 
disputed the validity of the award, alleging 
that the real issue in dispute was whether 
there was a contract between them & resps. 
containing the alleged submission to arbn. 
Appcts. now sought to set aside the award on 
the ground that the arbitrators had pur- 
ported to find the existence of a contract 
containing the alleged submission to arbn., 
but they had no jurisdiction as no submission 
had been signed by appcts. : — Held : the 
application to set aside the award was based 
upon the fact that there was one, & there 
could only be an award if there was a sub- 
mission to arbn. Appcts.* caac was that 
there was no submission & therefore there 
was no jurisdiction for the ct. to set aside 
an award which it was denied existed. The 
ct. would, however, stand over this appeal .fe 
direct appcts. to bring an action for a declara- 


tion that the award was null & void &; on 
the decision of that action this appeal would 
be heard. — Oil Products Trading Co., 
Ltd. V. SocEfimfe Anonyme SociiSt^: de 
Gbstion D’Entbeprises Coloniaijis (1934), 
160 L. T. 476, D. 0. 

1822. Add. Annotations : — Refd. Buerger r. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Ozamikow 
V. Roth. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.] — 

(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
a. 11, to refuse to state a cose, under sect. 7 (b) 
or 1 9 of the Act, for the opinion of the ot. on 
a point of law, if his finding on a question 
of fact makes t]|e question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — Buerger & Co. v. 
Barnett (1919). 89 L. J. K. B. 161 ; 120 
L. T. 670 ; 36 T. L. R. 260 ; 63 Sol. Jo. 391 , 
D. 0. 

1822b. .] — When questions of law arise in an 

arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforc.ed, though the arbn. 
tribunal has not passed through all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are suhstaifilal, decided 
by the ct., ho is guilty of misconduct & his 
award will be set aside. — Re Fihchel & Co. 
& Mann & Cook, [1919] 2 K. B. 431 ; 121 
L. T. 275 ; nom. Fischri, & Co. v. Mann 
& Cook, 88 L. J. K B. 1173. D. 0. 

1825a. Disregarding statute passed after hearing 
but before Issue of award.]— (1) Bospa. 


Royal Comistisston of Wheat Sup- 
PUES V. Usher & Co., Ltd., [1920] 2 
I. R. 483.— IR. 


a il. .] — Laoostb v. Cedars 

Rapids MANUFAcrrcrRiNO & Power Co., 
[10281 2 D. L. R. 1.— CAN. 

a ill. .] — Under Its Inherent Juris- 
diction, the power of the ct. to set aside 
an award depends on whether It is 
** bad on Its face '* or on some arround 
which is more or leas an extension of 
the same principle. — Rt Wood & 
Malkin Co.. Ltd. (B. C.). [1928] 4 
D. L. R, 611 ; [1928] 2 W. W. R. 674.— 
CAN. 

17861 a. Appellate Division of 

Supreme Court.] — An appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Div. of the 
Supreme Ct. — Snider v. Miller, [19241 
2 D. L. R. 617 ; 1 W. W. R. 1163 ; 20 
AlU. L. R. 237 ; affg^ [19241 1 D. L. H- 
108 ; [1923] 3 W. W. R. 1376.— CAR. 

1802111. .] — In a snbmls. 

Sion to arbn. the parties thereto affreed 
that the Arbn. Act should not apply 
therein, & that the deofeion of the 
arbitrator should he final Si binding 
upon both parties : — Reid : this agree- 
ment was void as against public policy. 
— Beach e. Htdro-Blbotbio Power 
OoMinaaioN of Ontario, [19241 4 
D. L. R. 996 ; 66 O. L. R. 36 —GAN. 


PART IV. SECT. 18, SUB-«E0T. 8.— A. 

0 L .) — Unless In the procedure 

adopted by the arbitrators there has 
been something radically wrong or 
vicious an award cannot be Impeached 
on the ground that the technloal web 


of Judicial procedure & rules of evidence 
which surround judicial procedure wore 
not strictly adhered to. — Maurio 
Shwe Hpu V, U Min Nyun (1925), 
I. L. R. 3 Ran. 387.— IND. 

I (p, 547). For •* IND.»* road. 
** CEYLON.'* 

se. Award rtcUing order of reference 
not firing time for delivery of award. 1 — 
Held : an award which recited an 
order of reference not fixing a time for 
delivery of the award was primd facie 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, of the Gold Coast, 
Orel. 62, rr. 12 (o) A 18, prevented the 
omission from having that effect. — 
Yawike Kwbku V. Annor Ad j a ye, 
[19261 A. C. 766; 96 L. J P. C. 167; 
135 L. T. 642.— GOLD COAST, 


PART IV. SECT. 18. SUB-SECT. 2.— B. 

w (p. 648) tv .1 — The mis- 

oondnet referred to in Arbn. Act, 
8. 14 (2) is “legal misconduct." In 
determining whet^her there was “ legal 
mlsoondnotT” on the port of the 
arbitrator which would Justify the 
setting the award aidde, the ot. may 
look at the evidenoe adduced before 
him. In order to ascertain whether he 
acted on evidenoe which was wholly 
inadmissible Sc which went to the root 
of the question before him. 

While In the present case, an arbn. 
as to the loss suflPred by the seller of 
goods because of their non-acceptance 
by the buyer, the arbitrator was held 
to have eoned In allowing the seller to 
“ split “ 1^ case, yet, as hs had 
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exonrtlfted a dlHcrcMon in the matter 
& no substantial Injustice was 
occasioned tbereby, the course adopted 
did not Invalidate the award. — 
He Wood & Malkin Co., Ltd. (TL C.), 
1192P.1 4 D. L. TL 511 ; [1928] 2 

W. W. R. 074.— CAN. 

y (p. 548) For “ IND." road “ CAN." 

0 1. Refunal to stale case.l — 

Neglect by an arbitrator to state a case 
for the opinion of the ct, after being 
definitely asked by either of the parties 
to do so is prima facie technical mls- 
oondnet for which his award may be 
sot aside. — F isher v. Matson 
Matson & Co. v. Fibiier, 

N. Z. L. R. 1.— N.2. 


& Co., 
11918] 


1811 ii a. .1 — Whore In a paving 

contract with a city the city's engineer 
is made arbitrator, he must guard 
against being unduly influenced by his 
employers ; & If il appears that he is 
BO nlosed as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — Blome v. 
City of Hkoina, [1920] 1 W. W. K. 
311 ; 60 D. L. R. 93; 13 Alta. L. R. 
94.— CAN. 

sf. Keeping answers secret .] — Whew 
arbitrators have not disposed of all the 
questloDiH submitted to them, but have 
deliberately agreed not to disclose Sc, to 
keep secret their answers to speolflo 
questions pnt to them, there Is such 
misconduct os requires the ot. to set 
aside the award instead of remitting 
It. — He Bidkn & 'I’HOMPSON, [19321 1 
W. W. R. 843.— CAN. 



Caaw 1826 a— 1868 . English and Empibb Digest Supplement. 


to an arbn« had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917^ the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (o. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct; the parties were 
not taken by surprise, & the award was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisapce of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
. doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.). — 

' Osmond v, Woolley (1917), 87 L. J. K. B. 
822 s 118 L. T. 29 ; 84 T. L. R. 133, D. 0. 

1826. Add. Annoiaiiona : — Retd. Oayzer, Irvine v. 
Board of Trade (1920), 96 L. J. K. B. 1054 ; 
Bamdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. 0. 68. 

1827. Add. Annotation : — Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1889a. Surprise.] — It is no ground for setting aside 
an award that the unsuccessful party 
suffered a surprise ; as an arbitrator would 
have power to postpone the proceedings upon 
any reasonable application for that purpose. 
— Solomon v. Solomon (1869), 28 L. J. Ex. 
129. 

1839b. What amounts to.] — Osmond v. 

Woolley, No. 1825a, ante. 

1846. Add. Annotation : — 'Refd. Delahunt v. Moody 
(1927), 21 B. W. 0. 0. 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 


up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater peut of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
g^ds insured So disallowed the claim i — 
Held: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Maoaura V. Northern Assurance Co.. 
[1926] A. C. 619 ; 94 L. J. P. C. 154 ; 133 
L. T. 152 ; 41 T. L. R. 447 ; 69 Sol. Jo. 
777; 31 Com. Cas. 10, H. L. 

Annotation : — Consd. Toller v. Law Aooldent Insuranoe 
Society, Ltd., [1936] 2 All E. U. 952. 

1851a. .] — Dexters, Ltd. v. Hill 

Crest Oil Co, (Bradford), No. 1083b, ante. 

1855. Add. Annotation : — Refd. Mercer v. Reid 
(1931), 47 T. L. R. 674. 

1857a. By motion.] — Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be t^en by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award {per 
Cur.). — Oppenhbim & Co. v. Mahomed 
Haneep, [1922] 1 A. C. 482 ; 91 L. J. P. C. 
205 ; 127 L. T. 196, P. C. 

Annotation : — Apld. Scrimaglio v. Thomett & Fehr (1924), 
131 L. T. 174. 

1857b. .\ — Scrimaglio v. Thornett & Pehr, 

No, 135a, ante. 

1857c. Entered in special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion So the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper So subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Be Cowan Brothers, Ltd. So Rymer 
(Henry) So Co., [1919] W. N. 140, D. 0. 

1869. Add. Annotation : — Refd. Be Campbell 
(1919), 88 L. J. Ch. 619. 


PART IV. SECT. 16. SUB-SECT. 2.— D. 

sff. Excess of jurisdiction .] — The ot. 
has Jurisdiction to set aside any award 
which purports to oxerolse Jurisdiction 
beyond that given by the authorislnff 
Aot & the Buhmission made pursuant 
thereto . — Re British Oolu^ibia 
Minister of Pubuo Works & Tip- 
ping, [1931 1 2 W. W. R, 836 ; 44 B..C. H. 
$21.— CAN. 


PART IV. SECT. 16, SUB-SECT. 3. 

1852 i a. .]— Scotia Con- 

struction Co., Ltd. t>. Halifax Oirr, 
[1936] S. O. R, 124.— CAN. 

1852 xi. Consent to extension of 

time for makino award.] — Held: the 
aot of oonsent to extension of time. & 
reoosrnltion of the propriety of the 
arbitrators making the awiird, pre- 
cluded objootion to the award on the 
ground of mlsoonduot. — Powis v. 


Vancouver (Citv), Ramaqe v. Van- 
couver (City) (1917), 23 B. C. R. 180.* 
—CAN. 

1852 xli. ,] — Where applte. 

went on with an arbn. without objection 
after an irregularity had occurred ; — 
Held : they were precluded from 
seeking to set aside the award on the 
ground of the irregularity. — U 
Gunawa c. U Pyinnyadipa (1923), 
I. L. R. 1 Ran. 15,— IND. 

1862 xiil. .] — ^A referenoe was 

made to arbiters to detormtne the 
amount payable by a landlord to his 
tenant in respect of sheep stock : — 
Held: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 
the stock Sc dealt with It as if it was his 
own, was barred from objecting to 
the award of the oversman. — Fletcher 
V. Robkrtoon (1819), 56 So. L. R. 306 ; 
[1919] .1 a L. T. 28().-H5COT. 
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sh. Award foUowing opinion of court 
on case staled. \—Held : the award might 
be set aside notwithstanding that it 
followed the opinion of the ot. upon 
a case stated under Arbn. Act, s. 29. — 
Me McConkey’s Arbitration (1920), 
n O. W. N. 329 ; 47 O. L. R. 411.— CAN. 

PART rv. SECT. 16, SUB-SECT. 4.— C. 

1898 i. Grounds for extension — Not 
mistake of counsel on question of law 
tir practice .] — On a motion to extend 
the time for making an application to 
set aside an award ; — Held : where the 
rules require special oiroumstances to 
be shown upon an application for 
extenslop of time, the mistake of 
counsel or solr. upon a question of 
law or praotioe does not constitute 
a special ciroumstanoe Justifying the 
intervention of the ct . — Re Sweinsson 
& Municipality of Charlbbwood, 
[1917] 1 W. W. R. 293 ; 27 Man. L. R. 
234,— CAN. 



VoL a—Arbitration. Cases 1912a -~1981a. 


1912a. Failure to apply within time limit.]— 

Oppenhbim & Oo. V. Mahomed Hanbep, No. 
1857a, ante* 

1912b. .] — SCRIMAGLIO V. Thornbtt & 

Fehb, No. 135a, ante. 

1923a. Evidence of arbitrator.] — Where, on the 
hearing of a motion to set aside the award of 
arbitrators, it is found impossible otherwise to 
ascertain the material facts of the case, the 
ct. can, & will, accede to an application by a 
party for leave to call the arbitrators as 
witnesses in regard to these facts. — 
LbISERACH V. SCHALIT, SCHALIT V. LeI- 
SERACH, [1934] 2 K. B. 353 ; 103 L. J. K. B. 
608; 151 L. T. 398, D. C. 

1925. Add, Annotations: — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 208 ; Kelantan 
Government v. Duff Development Co., [1923] 

A. 0. 395. 

1987. Add, Annotations : — DIstd. Stanton v. Laws, 
[1934] W. N. 130. Consd, Kevorkian v, 
Burney, [1937] 4 All E. R. 97. 

1987a. Whether leave to appeal necessary.]— Ruf 

(T. A.) & Co. V, Pauwels, No. 1152a, ante, 

1948. Add, AnnotaLons : — Apld. Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. a933), 149 L. T. 193. Refd. 
A.-G. for Manitoba v. Kelly, [1922] 1 A. C. 
268 ; Champsey Bhara v, Jivraj Balloo 
Spinning & Weaving Co., [1923] A. C. 480 ; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395 ; Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 90 L. J. K. B. 
590. 

1950a. Misconduct.] — Oppenheim & Co. v, 
Mahomed Hanbep, No. 1867a, anU, 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the aw.'u*u 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order os 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms. — Re Becker, Shillan & Co. & Barry 
Brothers, [1921 ] 1 K. B. 391 ; 90 L. J . K. B. 
816 ; 124 L. T. 604 ; suh nom, Becker, 
Shillan & Co. v, Barry Brothers, 37 
T. L. R. 101, D. C. 

Annotations: — Consd. Bradshaw v. Air Council. fl926] Ch- 
329. Refd. Larrinaga v. Soc. Franco -Americalno det* 
Phosphates de Medulla (1922), 92 L. J. K. B. 45. 

1960a. By motion — Before single Judge of 

High Court.] — A judge of the High Ct. sitting I 


alone may entertain a motion to set aside or 
remit for further statement an award 
stated In the form of a special case. — Pro- 
duce Brokers, Ltd. v, Blyth, Greene, 
Jourdain & Co., Ltd. (1918), 88 L. J. K. B. 
697 ; 119 L. T, 311 ; 34 T. L. R. 419. 

Annotation: — Folld. Re Cowan & Rymor, (19191 W. N. 140. 

1960b. .] — Oppenhbim & Co. V. Mahomed 

Hanbep, No. 1857a, ante, 

1981. For the paragraph in original volume 
substitute the following paragraph 
Foreign award — Whether enforceable as 
judgment of foreign court.]— An award in a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, cannot 
be enforced. — Merrifield, Ziegler &> Co. v, 
Liverpool Cotton Assocn., Ltd. (1911), 
105 L. T. 97 ; 65 Sol. Jo. 681. 

Annotation : — Refd. Harrop «. Harrop, [19201 3 K. B. 38C. 

X98ia. Action on— By what law contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed^ “ Re- 
insurance contract — Marine Insurance.** The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
Ixindon & was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as requhed by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — 17 eld : as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being hold in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. ^ — Norbke Atla8 Insur- 
ance Oo., Ltd. v. London General Insur- 
ance Co., Ltd. (1927), 43 T. L. R. 541. 

Annotation :—’ReU. Bremer Ooltransport O.m.b.H. v. 

Drewry, [1933] 1 K. B. 753. 


if. Within term foUowiiHt publica- 
tion.] — An award must be moved 
afjdnst within the term following Its 
publication, or within the period which 
inch term formerly oocupied. — Kean 
V, Edwabds (1888), 12 P. R. 625.— 
CAN. 

tj. Under Consolidated Municipal 
Act, 192 2. 88. 3 33 , 34 5 (D.J— Re Vahet 
& Carleton CJountt, [1924] 4 D. L. R. 
1055 ; 56 O. L. R. 129.— CAN. 


PART IV. SECT. 16, SUB-SECT. 4.— D. 

f k. Limited to evidence taken down in 
wriling by arbitrator.] — Re New Bruns- 
wick Gas & Oilfields, Ltd. 8c New 
Brunswick Electric Power Com- 
MTITEE (N.B.). [1926] 2 D. L. R. 102.— 
CAN. 


PART IV. SECT. 16, SUB-SECT. 4.— F. 

y (p. 561). For Wade and Others 
(N o. 2) (1909)’* read “Wade v. 
Hardlet (No. 2) (1910).“ 

PART IV. SECT. 17, SUB-SECT. 1. 

•1. Under Arbitration Act, 1927 (c. 07), 
8. ll.l— The power conferred by above 
Boct. is conf erred upon “ the ct.” Sc 
may be exerdaed by a judiro sitting In 
ct. ; that does not neoeeaarily mean the 
weekly ct. ; & a Judge having the 
partlea before him at a trial may. of 
his own motion, in a proper case, remit 
the matter to the arbitrators. — Miller 
V. McDonnell, 11928} 4 D. L. R. 728 ; 
62 O. L. R. 484.— CAN. 

PART IV. SECT. 17, SUB-SECT. 2. 

sm. Under 2 Edw. 7, e. 107, 
88. 12, 21 — Oround8 Jor remitting .] — 
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:c Coleman & Toronto & Niagara 
OWBR Co, (1917), 40 0. L. R. 130; 
^ D. L. R. 65.— CAN. 

art IV. SECT. 17, SUB-SECT. 3. 

r f. .] — UnlesB there Is a m Intake 

1 law or fact evident on the face of 
tie award Iteelt, or the arbitrator 
dmlU that he has made a mlntake In 
iw or fact, or there ha« been fraud or 
omiptlon, the award wjli not be 
sferred back. — Re Fox & Oonsoli- 
athd MtsiNO & Co- op 

lAN.DA, (1026) 1 D. l>. K. 215 : (1924) 
W. W. H. 861.— CAN. 

i , jj . Arbitrators allegino mis- 

1 — ^The ct. will not remit an award 
ocatise the arbitrators allege a rnlstake 
iToIvlng an Impeachment of their 
ward.— R obins t>. Andrews. [1923j 
D. L. E. 353 ; 1 W. W. R. 963.- CAN. 



ChuH 1981b— eiflS. English and Empibb Diobst Supflbhbnt. 


1981b. Service out ol the Jurisdiction.] 

— On Nov. 19, 1929, a charterparty was 
made in London which provided that any 
dispute arising during the execution of the 
charterparty should be settled by arbn. in 
Hamburg. In 1031, disputes arose between 
the parties which were submitted to arbn. in 
Hamburg, &: an award made against deft, 
for £20,913 13s. Id., payment to be made 
in English currency. On Nov. 20, 1032, 
pltfs., who were a German firm, obtained 
ex parte an order ^hat they should be at 
liberty to issue a writ against deft., who was 
residing in France, claixmng the amount due 
dc payable under the award, to serve 
notice of the writ on deft, in France. On 
Jan. 5, 1033, deft, applied to have that order 
set aside, but the application was dismissed. 
On appeal i-^Held : (1) the order for service 
out of the jurisdiction was properly made 
under R. S. 0., Ord. 11, r. 1 (e), as the action 
based on the award was for the enforcement 
of a contract made within the jurisdiction, 
namely, the submission to arbn. contained 
in the charterparty ; but (2) the order could 
not be supported on the ground that the 
breach of contract was committed within' 
the jurisdiction, as the award had not re-’ 
qulr^ payment in England, & the ordinar/ 
rule therefore applied that the debtor must 
seek out his creditors, the German firm, at 
their place of business & pay them there. 

‘ (3) Authorities on the question whether in 

an action on an award tl 3 action is founded 
on the award or on the agreement to submit 
the differences from which the award results 
discussed. Qu. ; whether an action may 
be brought upon an implied contract in 
the award itself. — B rbm:br Okltransport 
G.m.b.H. V. Drbwry, [1933] 1 K. B. 

763 ; 102 L. J. K. B. 360 ; 148 L. T. 540, 
0. A. 

1982. Add. Annotation : — Consd. Re Debtor (No. 21 
of 1037) ; Debtor v. Petitioning Creditor & 
Omcial Receiver, [1038] 2 All E. R, 824. 

1985. After this case add **See, now, R. S. C., Ord. 1 1, 
r. 8a.’» 

1985a. Grounds for granting or refusing order — 
Objection to award.] — Where there is no ob- 
jection to an award or where the '^objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1880, 8. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 


should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect, shomd be made giving leave 
to proceed summarily under the award. — 
Re Bok 8 & Oo. & Pbtkbs, Rushton db CJo., 
[1919] 1 K. B. 491 ; 88 L. J, K. B. 851 ; 120 
L. T. 616, 0. A. 

1985b. Award against Crown.]— An award 

against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused. — G bboh 
V. Board of Trade (1923), 02 L. J. K. B. 
956 ; 130 L. T. 16 ; 39 T. L. R. 630 ; 67 
Sol. Jo. 726, 0. A. 

1086. Add. Annotationa : — Dlstd. Richardsons & 
Bradley v. Bernhard, [1926] 2 K. B. 121. 
Folld. Simbro Trading Oo. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 

1992. Add. Annotation : — Refd. The Beldis, [1936] 
P. 51. 

2043. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.bj.b.H. V. Drewry, [1933] 1 K. B. 753. 

2043a. Nature of action.] — Bremer Oeltransport 
G.m.b.H. v. Drbwry, No. 1981b, ante. 

2045. Add. Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2046. Add. Annotation : — Consd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B, 753. 

2056a. .] — Oppenheim & Oo. v. Mahomed 

Hanbep, No. 1867a, ante. 

2059. Add. Annotation : — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110, 

2060. Add. Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 

2092a. .] — On a motion for an attachment for 

not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it ; as, that the arbitrator was 
artial, or that matters were brought before 
im, the reference being of all matters in 
difference, which are not disposed of by the 
award. — Macarthub v. Campbell (1834), 
2 Ad. & El. 52 ; 4 Nev. & M. K. B. 208 ; 
4 L. J. K. B. 25 ; 111 E. R. 21 ; previous 
proceedings (1834), 5 B. & Ad. 618. 

Annotations : — CODSd. Wright r. Graham (1848), 3 Exoh. 131. 
Raid. Smith v. Troup (1849), 7 G. B. 757 ; Davies v. PraU 
(1855), 17 C. B. 183. 

2162. Add. Annotation : — Refd. Bremer Oeltrans' 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 763. 


PART IV. SKCT. 19, SUB-SECT. 4 .— 0. 

2060 ill a. .) — B., an arbi- 

trator, in the absence of 8c without 
notice to one ol the parties, made an 
award : — Held : although the award 
might have been sot aside for mis- 
conduct of the arbitrator If moved 
against in time, vet, the award being 
final, the mlsoonduot could not be set 
up as an answer to an action upon the 
award. — Toorangeau v. Sandwich 
West Township, 11920) 48 O. L. R. 
806 ; 56 D. L. R. 33.— CAN. 

2060 mb. .1— In a suit 

in India upon an award made upon 
a submiSHion to arbn. In England, 
Irregularity or mlsoonduot In arriving 
at the award Is not a defenoe. — 
Oppenheim Sc Oo. t». Mahomed H anref, 

^ 1 A. 0.482; 91 L.J.P. 0.205: 127 
96 ; 49 L. R. Ind. App. 1 74.— IND. 


2050 lii c. .1 — An award 

duly made In England under the 
Englieh Act of 1889 can bo enforced by 
a suit in an Indian ot.. Sc cannot be sot 
aside by an Indian ot. on any ground 
of mlsoonduot or irregularity on the 
part of the arbitrate. — John Batt & 
Co. (London) v. kanoolal Sc Co. 
(1926), I, L. R. 63 Oalo. 65.— IND. 

2050 i. Not irregularity in conduct of 
arbitrators.] — Arbitrators appointed, 
but not In writing for the purpose of 
winding up the affaire of a partnership 
between pitf. Sc deft, met Sc went over 
such papers as were available at the 
moment, heard what each of the 
partners had to say Sc reached a oon- 
olusioo which they stated at the 
meeting. The arbitrators took no 
oath of ofiloe. Sc two witnesses were 
sworn. A day or two after the 
meeting, one of the arbitrators pre- 
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pared Sc signed a memorandum headed 
Report of Arbitrators,” stating the 
conclusion that the balance due to 
pltf. was a certain sum. This memo- 
randum was taken by pltf. to the other 
arbitrators, each of whom signed It. 
This action was brought upon the 
memorandum as upon an %waro. Deft. 

S ' ' )d the award was irregular Sc 
. in that no evidence was taken 
oath, the arbitrators were not 
sworn, or legally appointed, deft, was 
not permltt^ to give his evldenoe. Sc 
although he objected, the award was 
given without his being heard. Deft, 
also ooxmterclalmed for moneys paid 
to pltf., etc.': — Held: the objecnons 
pleaded ought to have been taken on 
a motion to set aside the award. Sc 
were not available as a defence to the 
action. — ^Miller «. MoDonkbll, [1926] 
4 D. L. K. 728 ; 62 O. L. R. 484.— 
CAN. 



VoL n.— Arbitration. Cases 2165— S861a. 


2165. Add, Annotation : — ^Refd. Bremer Oeltrans- 
port G.m.b.H. V. Drewry, [1933] 1 K. B. 753. 

2166. Add, Annotation : — Refd. Bremer Oeltrana- 
port G.m.b.H. v, Drewry, [1033] 1 K, B. 753. 

2187. Add. Annotaiione : — Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. Refd. Haynes r. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Mansfldid V. Robinson, [1928] 2 K. B. 353. 

2187a. Discretion of arbitrator — Must be exercised 
Judicially.] — An arbitrator’s discretion as to 
costs must be exercised judicially. — Lloyd 
Del Pacipico v. Board op Trade (1930), 
46 T. L. B. 476 ; 35 Com. Cas, 325. 

2218. Add, Annotation : — Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

2244. Add, Annotation: — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2326. Add, Annotation: — Aa to (1) Refd. Reid, 
Hewitt V. Joseph, [1918] A. 0. 717. 

2881. Add, Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2882. Add, Annoiaiiona : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
V, Birkett, [19:35] 1 K. B. 720. 


2336. Add, Annotation : — Consd. Reid, Hewitt v, 
Joseph, [1918] A. 0. 717. 

2840, Add, Annotations: — Consd. Keen t; Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1^20) (1924), 
183 L. T. 397. 

2344. Add, Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2852. Add, Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 891. 

2858. Add, Annotation : — Consd. Williams v. Jones, 
[1926] 1 K. B. 265. 

2354. Add, Annotation : — As to (1) Consd. Williams 
V. Jones, [1926] 2 K. B. 87, 

2355a. Whether more than one Issue — R. S. C., 

Ord. 65, r. 2.] — Williams v, Jones (Stanley) 
& Co., [1926] 2 K. B. 37 ; 95 L. J. K. B. 471 ; 
134 L. T. 652 ; 70 Sol. Jo. 463, C. A. 

2358. Add, Annotation : — Apld, Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2361a. Award not providing for costs of 

parties.] — Re Becker, Shillan & Co. & 
Barry Brothers, No. 1964a, ante. 


PART IV. SECT. 19. SUB-SECT. 8. 

p 1. .1 — The procedure by 

action upon ftn award Is one that ought 
to be pursued where the objections 
raised are such as to render the validity 
of the award a matter of doubt. The 
summary method provided by Arbn. 
Act of enforcing awards Is to bo used 
only In reasonably clear cases. — Wonq 
Soon v, Gareb, [1936] l W. W. R. 
270 ; 1 D. L. R, 606 ; 63 0. 0. 0. 
174; 60B.C. R. 310.— CAN. 

sn. What defences available.] — 
Applts. brought an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was pending the A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two contracts. The arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to set 
aside the award or to remit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the oontraots. That motion 
was dismissed. On an applioatlon by 
the Commonwealth for leave to enforce 
the award : — Beld : applts. were not 
entitled to challenge the validity of the 
two oontraots or the authority of the 
A.-G. to make the agreement for arbn. 
— Kidman v. Commonwealtd of 
Australia (1926). 37 O. L. R. 233 : 26 
S. R. N. 8 W. 879 : 43 N. 8. W, W. N, 
11 : [1926] Argus L R. 118.— AUS. 


so. Arbitration Act, 1909, 8, 13 — 
Award merely determining rights .] — 
The above sect, does not authorise 
a Judge to give leave to Issue execution 
dh^tly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party is entitled . — Re MoNauoht & 
Stokbs-Stephbns OiLCo.(No.2),tl9181 
3 W. W. R. 837 ; 43 D. L. R. 7.— CAN. 


sp. ArMiraHon Act, R. 8. M., 1913 
(c, 9y-- Award under Municipal Act ,] — 
Arbn. Act. R.S.M., 1913 (c. 9). applies 
to awards under Municipal Act unless 
expree sly conflicting with the latter 
Act. Where an award on an arbn. 
under Mmiiolpal Act Is made on a 
written submissioo fixes not only the 
amount but also the liability, it may 
be entered on application as a -judg- 
ment of the Ot. of King’s Bench s 
enforced aoooidingly. — SwxiNBeoN v. 


Rural MuxicrPALiTV op Charles- 
WOOD, [1917], 3 W. W. R. 201; 36 
D. L, R. 32.— CAN. 

sq. Decree — Failure to accept award,] 
— Where in a suit parties have referred 
their difference to arbn. without an 
order of the ct- & an award Is made, 
a decree in terms qf the award can be 
passed by the rt. under Civil Procedure 
Code, Ord. XVIII., r. 3, although the 
parties do not accept the award. — 
SDaft.'i’XilJU V. venkatramaraju 
(1928). 1. L. R. 61 Mad. 800.— IND. 

sg. to have avmrd made order 

of court — WhetSst nce^iasarv.] — Re Cof- 
fey Estait:, [19351 3 W. W. R. 287.— 
CAN. 

PART IV. SECT. 20, SUB-SECT. l.~ 
D. (b). 

II. ArMtration Act, R. S. M., 

1913 (c. 9)—Oreater Winnipeg Water 
DistHct Act, 1913 (c. 22).)— Re Iver- 
son & Greater wiNNirEO Water 
District, 11921] 1 W. W. R. 621 ; 67 
D.L. R. 184; 30 Man. L. R. 98.— CAN. 

1 ii. Arbitration Act, 1908.1 — 

An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act : — Held : 
the discretion of arbitrators with regard 
to costs was not limited by the 
principles which the cts. e^ply. — 
TYNAN V. Forbeb, [1921] N. Zt. L. R. 
738.— N.Z. 

PART IV, SECT. 20, SUB-SECT. 8. 

% i. Includes costa of counter- 

claim.}— K irk v, Kirk (1897), 40 
N. 8. R. 600.— CAN. 

sk. Costs of attendance of ” party — 
Party attending with several witnesses — 
Costs of witnesses not induded .] — 
McQueen v, Vanoouveb Island 
Power Co., Ltd. (1926), 36 B. O. R. 
668.— CAN. 


PART rV. SECT. 20, SUB-SECT. 6. 

It. Power of arbUraior to fix coun- 
seVs fees .] — On an arbn. as to costs 
In an action, the arbitrator has power 
to fix the counsel’s fees. — Chatter- 
son V, Dutton, [1917] 2 W. W. R. 
393 ; 33 D. L. R. 622 ; 10 Sosk. L. R. 
169.— CAN. 

sv. Power of arbitrator to postpone 


taxation.] — An arbitrator on making 
his award may reserve the question 
of the costs of the arbn. & tax them 
subsequently. — Ohatterson v. Dut- 
ton, [1917] 2 W. W. R. 893 ; 33 
D. L. R. 622 : 10 Saak. L. R. 169.— 
CAN. 

239BvU. .]— The taxing 

officer having disallowed the foes for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were In no way neces- 
sary : — Held : as the arbn. Involved 
a sum of nearly It6,000 & the evidence 
was of a highly teohnlcal nature, the 
services of a senior counsel were 
properly omidoyed, & bis fees & tlie 
accessory charges should have been 
allowed. — G aruok & Co. n. Poynton 
(1917), 38 N. L. R. 69.— S. AF. 

2414 viil. .] — New Brunswick 

Electric Power Commission v. Quin- 
ton, [1924] 4 D. L. R. 345.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

2440 I Any ipiestion arising in cause 
— Questions which must arise.] — The 
power given by sect. 14 of Arbn. Act, 
1908, to the ct. or a judge to “ refer any 
question arising In any cause or matter 
(other than a criminal proceeding by 
the Crown) for Inquiry or report tp any 
official or special referee ” Is limited to 
the reference of spoclflo questions 
which must necessarily be decided In 
the cause or matter &c does not justify 
a reforenoe of all questionB in dispute 
In an action other than matters of law 
or the Issue of fraud," as that may 
Involve the reference of questions that 
It may prove unnecessary to decide. — 
Moir V. WHITE, [19341 N. Z. L. R. 
674 ; G. L. R. 614.— N.Z. 

PART V. SECT. 1, SUB-SECT. 4. 

a i. " Acting " Deputy Registrar 

of Supreme Court.Y—Held : while the 
validity ot the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a Judge 
of first Instance should uphold tne 
appointment unless fully satisfied that 
there was no power of making It, 
especially where, as in this case, the 
reference had proceeded without ob- 

I ection on the point. — F usarelli v, 
ooo Townsitb Co., [1922] 1 W. W. It 
1238.— CAN. 
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Part V. — References 

Sect. 1 (p. 613).— REFERENCES FOR INQUIRY 
AND REPORT. 

See, now, S.C.J. (Consolidation) Act, 1926 
(c. 49), SB. 88, 92. 

2448. Add, Annotation : — Reid. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

2461. Before this case add “ Arbitration Act, 1889, 
B. 16 , is Dow«replaced by S.C.J. (Consolidation) 
Act, 1926 (c. 49), s. 90.*» 

2455. Add, Annotation: — Held. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

2458. Before this case add “ Arbitration Act, 1889, 
8. 13 (2), is now replaced by S.C.J. (Con- 
solidation) Act, 1925 (c. 49), s. 88 (2).** 

2459. Add, Annotation : — Refd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

2464. Add. Annotation : — Apld. Telsen Electric 
Co., Ltd. V. Eastick & Sons (No. 2), [1938] 

1 All E. R. 436. 

2464a. .] — It was held in an action 

that an agi’cernent for the sale of pltf.'s’ 
business constituted a breach of an agreement 
by a receiver to maintain prices. An 
inquiry with regard to damages was directed 
to a named person. It was contended that 
I the reference was a reference under the 
Supremo Ct. of Judicat iro (Consolidation) 
Act, 1925 (c. 49), s. 89, <fc not under sect. 88 : — 
Held : (1) as the reference was one to decide 
only the amount of thci claim, it did not fall 
witliin sect. 88, but within sect. 89 of the Act 
of 1926 ; (2) any application to set aside the 
award under such a reference must he made 
to the Div. Ct., & not to a single judge, since 
the words “or a judge ” in sect. 90 (2) do 
not refer to a single judge of the K. B. Div., 
but were inserted to give effect to the 
practice in the Cli. Div. — Telsen Elkctkic 
Co., Ltd. v. Eastick <& Sons (No. 2), [1938] 

1 All E. R. 43G. 

2475. For cross-reference after this case read “ See 
now, S.C.J. (Consolidation) Act, 1926 (c. 49), 

B. 90 (3).” 


Sect. 2 (p. 619).— REFERENCES FOR TRIAL. 
Sec, now, S.C.J. (Consolidation) Act, 1925 
'(c. 49), 8. 89. 


2485. Add, Annotation : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

2511. Add. Annotation : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K, B. 
369. 

2654. Before this case odd “ Arbitration Act, 


by Order of Court. 

1889, ss. 16, 17, is now replaced by S.C.J. 
(Consolidation) Act, 1926 (c. 49), ss. 91, 92.** 

2557. Add, Annotations: — As to (1) Consd. Re 
Soc. les Affr4teurs K4unis & Shipping Con- 
troller, [1921] 3 K. B. 1 ; Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les A£fr4teurs 
R5unis & Shipping Controller, [1921] 3 
K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 238. 

2567. Delete cross-reference before this case. 

2575. Before this case add “ See, now, S.C.J. 
(Consolidation) Act, 1925 (c. 49), s. 90 (2).** 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v. 
O’Sullivan (1925), 133 L. T. 189 ; 41 

T. L. R. 374 ; 69 Sol. Jo. 609, D. C. 

2580b. Power to set aside his own order.] — In an 
action tried by an official referee judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee Sl to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not beeA made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 69a, 
r. 3 (b), he had no jurisdiction to set aside 
his own judgment : — Held : (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
R. S. C., Ord. 36, r. 60, the official referee had 
** the same authority in the conduct of any 
reference or trial as a judge of the High Ct.,** 
he had jurisdiction to set aside his own judg- 
ment, & the words “ save as herein provided, 
no application for a new trial before a referee 
shah be made ** at the conclusion of Ord. 59a, 
r. 3 (b), referred only to the procedure to be 
follow^ in appeals from referees to the 
Divisional Ct. — London Steamship & Trad- 
ing CoRPN., IjTD. V. Russian Volunteer 
Fleet (1926), 135 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. C. 


PART V. SECT. 1, SUB-SECT. 6. 

p (p. 616) i. Alberta 

Rules, r. 312.J — Mainfroiu v. Main- 
FROID (Alta.). 11926] 4 D. L. R. 1060, 
tl9261 3 W. W. R. 617.— CAN. 

*1. .] — JJtfCooimAN’s 

Trusts (No. 2) (1919), 32 N. 8. R. 278. 

—CAN. 

PART V. SECT. 1, SUB-SECT. 6. 

247411. .) — AvoRT Sc Son v. 

Pajiks (1917), 12 O. W. N. 4: 39 

O. L. R. 74 ; 35 D. L. R. 71.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— A. 

8p. General rule .] — A judge has no 
statutory power to direct a reference 
to an arbitarator of Issues in the action. 
— Rolup V. Jenkins, [19371 4 D. L. R. 
437.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— D. 

■w. Under Alberta Rules .] — Main- 
FROID V, Maintboid (Alta.), [19261 4 
D. L. R. 1060 ; [19261 3 W. W. R. 
617.— CAN. 

o i. Action on building eontract.] 
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— House Repair & Service Co. v. 
Miller (1921), 64 D. L. R. 116; 49 
O. L. R. 205.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— E. 

I I. ,1 — ^An order made by a 

judge in the exercise of bis disoretioD, 
referring an^ action to arbn. under 
Ord. 97, will not bo interfered with by 
the Ct. of Appeal, unless it is manifest 
that the order will operate to defeat 
the rights of, or cause injustice to, one 
or other of the piurtles. — Ttlors 
Australia), Ltd. v, Macoboabtt, 
1928] St. R. Qd. 371.— AUS. 
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2598. Add, AnnoicUion : — Refd. Kuf v, Pauwels, 
[1919] 1 K. B. 660. 

2699. Add, CUation ;--46 L. J. Q. B. 136. 

2603. Add, AnnotcUiona : — As io (1) Consd. Cogstad 
V. Newsum, [1921] 2 A. 0. 628. As io (2) 
N.F. Cogstad v, Newsum, [1921] 2 A. C. 628. 

2611a. Costs.] — In an action upon a contract 

in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 


£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale ; — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v. West (William) & 
Sons, Ltd,, [1926] 2 K, B. 238 ; 96 L. J. K. B. 
657 ; 134 L. T. 693 ; 42 T. L. R. 311 ; 70 
Sol. Jo. 404, C. A. 


Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

2618. Add, Annoialion : — Consd. Be Becker, Shillan & Barry, [1921] 1 K. B. 391. 


Part VII. — Foreign Arbitrations. 


See Arbitration Clauses (Protocol) Act, 1921 
(c. 39) ; Arbitration (Foreign Awards) 

Act, 1930 (c. 15) ; Arbitration Act, 1934 
(c. 14). 

2619a. Submission — What amounts to.] -By an 

agreement between an Knglisli t. & a 
Luxembourg co. it was agreed tbao any 
disputes arising from the objects the/‘eoi’ > 
should be settled by arbn. Differences having | 
arisen the English co. commenced an action | 
in the English cts. claiming to enforce tlic 
agreement, but this action was discontinued. 
Correspondence ensued, in w^hich the English 
co. stated that it had chosen its arbitrator & 
setting out the questions to be submitted, & 
calling upon the Luxembourg co. to name its 
arbitrator & state the questions it desired 
to be submitted to arbitration. The Luxem- 
bourg co. appointed an arbitrator & stated 
that it would allege that the claim of the 
English co. was inadmissible & then put in a 
counterclaim to the original action. The 
English co. moved to stay all proceedings in 
the counterclaim pursuant to Arbn. Clauses 
(Protocol) Act, 1924 (c/39), s. 1, as amended 
by Ai’bn, (Foreign Awards) Act, 1930 (c. 15), 
8. 8, or alternatively pursuant to Arbn. Act, 
1889 (c. 49). The Luxembourg co. opposed 
the motion contending that (i) there had been 
no “ submission made in pursuance of an 
agreement to which the protocol applies ” 
within sect. 1 of the Act of 1924 ; (ii) as 
certain terms as to times stated in the agree- 
ment had not been strictly complied with, the 
ct. was entitled to find that by effluxion of 
time the arbn. clause had become inopera- 
tive ; (iii) as the agreement was in the nature 


of an appointment of an agent & the agency 
had been discontinued, the agreement itself 
had become inox)erative & the arbn. clause 
with it ; (iv) part of the counterclaim which 
alleged a conspiracy was outside the agree- 
ment & must bo excluded from the stay ; 
(v) as the English co., by issuing a writ, had 
elected to enforce its rights before an English 
tribunal, it could not tlum claim to enforce 
the arbn. clause ; & (vi) Arbn. Act, 1934 
(c. 14), s. 14, had restored the discretion of 
the ct. to order an arbn. agreement to cease 
to have effect & that this was a proper case 
for the ct. to exercise that discretion : — 
Held: (1) the naming of their respective 
arbitrators & the constitution of the arbn. 
tribunal was a “ submission ” in pursuance 
of the agreement witliin sect. 1 of the Act of 
1924 ; (2) any non-compliance with the 

terms as to times stated in the agreement 
had been waived by the x^arties corning to- 
gether & being at one as to the constitution 
of the arbn. tribunal ; (3) until all matters 
in dispute under the agreement had been duly 
settled, the agreement was still operative, 
notwithstanding that the relations, which the 
agreement had originally brought into being, 
had been discontinued ; (4) the claim for 

damages for conspiracy was not a matter to 
which the arbn. provisions of the agreement 
extended & sliould be excluded from any 
stay ; (5) the Luxembourg co. by its own con- 
duct in sharing in the constitution of the 
arbn. tribunal had waived any right it may 
have had as a result of the election by the 
English co. ; (6) assuming that sect. 14 of the 
Act of 1934 applied, this was not a case in 
which the discretion of the ct. ought to be 


PART V. SECT. 2. SUB-SECT. 6. 

■y. Time for appeal — Extension of 
time — When Qrani^.] — An application 
waa refused for extension or time for 
appeal from a matter in a referee's 
report, the report, although not finally 


confirmed, having been dealt with 
n curly two months before, & the 
roaaon for extension & merits of appeal 
being, in the oircumstancee. Insuffi- 
cient. — jAjdiBSOM V . Jamieson, [19211 
1 W. W. R. 63.— €AN. 
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PART V. SECT. 8. 

sz. Scope of reference — Not facts in 
issue determined by court .] — Foster 
V , Reaumb, [19261 1 D. L. R, 1024 ; 
60 O. L. R. 03.— CAN. 
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applied, Sc a stay should be ordered. — Rax>io 2619b. Stay — When ordered.] — ^Radio POTUcmr 
Publicity (Universal), Ltd. v, Compagnie (Universal), Ltd. v. Compagnie Luxeh- 

LuxbmboubgboisbdbRadiodifubion, [1936] bourgboisb db Radiodifusion, No. 2619a, 

2 All E. R. 721. anU. 


ARMS AND AMMUNITION. 

Carrying - - See Criminal Law. 

Gun Licences - „ Revenue. 

Sale of - - „ Trade and Trade Unions. 


ARTIFICIAL CREAM. 

See Food and Drugs. 


ASSISTANCE, WRIT OF. 

See Execution. 
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VoL nL Case# 1—67, 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. Citations : — For “ 1 Dav. Ill read “ 1 Dow. Ill, H. L.*’ 


Part II —Auctioneer’s Licence. 


16a« Use of inUlals A Bowler & his 
oo-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 

G , & in May, 1920, deft, entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided {inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 6) “ after the termination from anv 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 
carrying on of such business within the 


borough of P. or in the town of G.** In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as “ 0. Love- 
grove, A. A. 1., Estate Agent,” the initials A.A.l. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
-^Held: deft, had not by the use of the 
initials A.A.l. held himself out to be an 
auctioneer. — Bowlbi}- v. Lovbgrovb, [1921] 
1 Oh. 042 ; 90 L. J. Oh. 366 ; 124 L. T. 
696 ; 37 T. L. R. 424 ; 66 Bol. Jo. 397. 

Annotation Held. Vinoonts of iloadliig v. Fogden (1932), 
48 T. L. H. 613. 


Part III. — Authority of Auctioneer. 

as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 
was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1926 (c. 20), 
s. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairiy be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed. — Chaney v. Maclow, [1929] 1 Ch. 
461 ; 98 L. J. Ch. 345 ; 140 L. T. 312 ; 46 
T. L. B. 135 ; 73 Sol. Jo. 26, 0. A. 

Add. Annotation : — Dlstd. Chancy v. Maclow, 
[1929] 1 Oh. 461. 

Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

Add. Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


20. Add. Annotation : — Befd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. (1^36), 
79 Sol. Jo. 668. 

43 . Add. Annotation : — Hefd. Chaney v. Maciow, 
[1929] 1 Ch. 461. 

46 . After this case add : — 

.] — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 

56. Add. Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

57 . Add. Annotations : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 946 ; Chaney v. Maclow, 
[1929] 1 Ch. 461. Refd. A.-G. r. Cohen, 
[1936] 2 K. B. 246. 

58. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

59 . Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

63 . Add, Annotation : — Apld. Chaney v. Maclow# 
[1929] 1 Ch. 461. 

68a. .] — A freehold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 


65. 


66 . 


67. 


PART I. 

b !. Who id — Person conducting 

Dutch auction .] — A person coDduoting 
a Dutch auction Is acting as an auc- 
tioneer within Auctioneers* Act, 1921, 
8. S.— Carroll v. Solomon, [1931] 
W. A. L. R. 82.— AUS. 

PART II. 

la. AoguisUion of provincial Hornet 
— jVeoewuv for municipal licence .] — 
A person who has obtained a pro- 
vincial licence as auctioneer under 
AooUoneers A Pedleta* Act. R. 8. A.. 
1922 ( 0 . 89). may he oompcdled to take 


out a municipal licence. — II. (Morris) 

V. Stimmel, [19231 4 D. L. R. 965 ; 3 

W. W. R. 1186.— CAN. 

gb. Potcer of cUv — Can- 

not arbUrarUy refuse licence. 1—M OOSB 
Jaw V. Taylor, [1924] 1 W. W. R. 
1063.— CAN. 

gg, — Cannot arbi- 

trarily revoke licence.]— M oose Jaw v. 
Taylor, [1924] 1 W. W. R. 1063.— CAN. 

0 i, Auctioneer licensed by 

province. ] — Moose Jaw v. Taylor, 
[19241 1 W. W. B. 1003.— CAN. 
id. Liceneino <9 Bankrupt Sales in 

1 


City of St. John Act. N. B., 1924 
(c. Ibh-When fee of 1500 pai/a?>le.]— 
Paob V. S'f. John’s Cokpn. (N. B.), 
[1926] 2 D.L. R. 414.— CAN. 

PART III. SECT. 1. 

24 1. To receive purchase jtrice — 
Bv bill of exchange ,] — An auctioneer 
cannot without autborl^ from 
client take payment othen?^ than In 
cash, & If he takes a bill of exchange, 
& afterwards does not pay the vendor, 
the purchaser is ndi dLmhaw^.— 
Boo™«AN V. BiRNB (1923), 67 I. L. T. 
36.— IR. 



Cases 68—160. 


English and Empire Digest Supplement. 


68* Add, Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

71. Add, Annotation ; — Consd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 

76. Add, Annotation : — Consd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 

76a. Entry of purchaser’s name— Auctioneer’s 

name printed on catalogue.] — Fltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, & after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 


his printed name appeared on the front page 
of the catalogue pa^d in the book. Deft, 
refused to hand over the goods on the ground 
that the lot in question had been the subject 
of a “ knock-out *’ to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), s. 4 (1) field; (1) the exist- 
ence of a “ knock-out ” did not afford any 
defence to the action ; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, A pltf. was entitled to recover. — 
Cohen v, Roche, [1927] 1 K. B. 169; 96 
L. J. K. B. 945 ; 136 L. T. 219; 42 T. L. R. 
674; 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


81a. .] — In a sale of certain property 

by auction, deft, was declared to be the 
highest bidder, & he subsequently si^ed a 
written contract stating that he was in fact 
the purchaser of the property. The sale 
was subject to certain special conditions, 
clause 1 of which stated that the property 
’ was also sold subject to the National Con- 
ditions of Sale, & by claus 2 it was stipulated 
that in the event of the property remaining 
unsold or being bought in by the vendors, the 
vendors should be entitled to withdraw 
another lot from the sale. Clause 1 of the 
National Conditions of Sale provided that 
subject {inter alia) to the vendors bidding up 
to a reserve price, the highest bidder should 
be the purchaser. In an action by pltfs. 
for specific performance of the agreement by 
deft, to purchase the property, deft, pleaded 
(a) that he had agreed to bid at the sale 
merely as a puffer or dummy bidder on behalf 
of the vendors, & (b) that the vendors had 
employed other puffers to bid on their behalf 
& that this employment was contrary to 
Sale of Land by Auction Act, 1867 (c. 48), 
8. 6, & also to the conditions of sale. Deft, 
at the trial contended that the sale was in 
fact one without reserve & therefore the 
vendors were precluded from bidding either 
by themselves or an agent by reason of the 
provisions of sect. 5 of the Act : — Held : 
(1) deft, in bidding for the property was 
bidding for himself & not as a dummy bidder 
for pltfs. ; (2 ) the sale w^as subject to a reserve 
price ; & (3) there w’as no contravention of 
Sale of Land by Auction Act, 1867 (c. 48), 


8. 6 ; (4) Sale of Land by Auction Act, 1867 
(c. 48), s. 6, does not require that the words 
“ with reserve ” or “ without reserve ” & no 
others should be used in the particulars or 
conditions of sale. The requirements of the 
section are satisfied so long as it is made 
plain, in whatever words may be chosen, 
that the sale is subject to a reserve. — Hills 
& Gbant, Ltd. v, Hodson, [1934] Ch. 53 ; 
103L. J. Ch. 17; 150 L. T. 16. 

82. Add. Annotation:— ’As to (1) Dlstd. Hills & 
Grant, Ltd. v. Hodson, [1934] Ch. 53. 

82a. Sale below reserve price — Vendor bidding 
personally.] — Narramore v. Fuller, Hall & 
Foulsham (1932), 76 Sol. Jo. 289. 

82b. Notice that sale without reserve — Require- 
ments of Sales by Auction Act, 1867 (c. 48), 
s. 6.] — Hills & Grant, Ltd. v. Hodson, 
No. 81a, ante. 

134. Add. Annotation : — Refd. Beyfus v. Lodge, 
[1925] Ch. 360. 

145. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 79 Sol. Jo. 658. 

148. Add. Annotation : — Apld. Rawlings v. General 
Trading Co.. [1921] 1 K. B. 636. 

149. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

160. Add. Annotation: — Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 636. 
After this case add : — 

.] — SeCf noWf Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 


PART IV. SECT. 8, SUB-SECT. 2. 
se. Sale icithoiU reserve*' — f?vr- 
den of proof .] — Tho onus of proving 
that a sale by auction woe “ without 
reserve " is upon the person alleging it. 
In oa^e of doubt tho preBuniption ia 
that the auction was one with reserve. 
Nkuokbaukr & Co., Ltd. v. Her- 
mann, [19231 App. D. 664.— S. AF. 


PART IV. SECT. 5. 

a I. Sale for cash — Bidder unable 

to pay cash.] — Held : no Bale had been 
eflected.— Denis v. Morinvillk Corpn. 
(Mia.). [1917] 2 W. W. R. 323; 34 
D. L. H. 7 21.— CAN. 

0 i. Not aSfed/ed by verbal statf 

menu made by vendor*e clerk oi adU.}— 


Currier v. Crosby (1877), 17 N. B. R. 
(1 P. & B.) 464.— CAN. 

PART IV. SECT. 7. 

si. Refusal of bidder to pay — Sale 
of poods seized under execution — 
Sheriff entitled to sell goods again .] — 
Halifax Automobile Co. v. Drew, 
[1924] 1 D. L. R. 891 ; 87 N. S. R. 1.— 
CAN. 

PART IV. SECT. 9. 

148 vi. .] — A combination among 

intending purohaaers at an unreserved 
auction sale to stifle competition by not 
bidding oguinst one another is a fraud 
against the seller, Sc the auctioneer is 
not bound to recognise a bid by a 
member of such a oombinatlon. — 
Nkuoebaukr & Co., Ltd. v. Hermann, 
[1923] App. D. 664.— S. AF. 

Q 


151 i. Knock-out scUe — Enforcement of 
ngreemeni betu^en porNes.]— G rant v, 
Whitzman (1921 ), 65 N. S. R. 1 6 — CAN. 

n i. .1 — Sale declared void. — 

For V. Merrick (1860), 8 Gr. 323. — 
CAN. 

n il. .] — Eeld : the legal estate 

passed by the conveyance, & If It was 
sought to impeach It. the case must be 
taken Into equity. — Raynes v. 
Crowder (1864), 14 O. P. 111.— CAN. 

n iii. ,} — A sale wiU not be set 

aside on the ground that a party was 
prevented from bidding by promises 
made to him by the purchaser. Such 
fact. If established, would constitute 
the purchaser a trustee for him, & 
would be subject tor a suit. — Brook v, 
Saul (1867), 2 Cb. Oh. 146.— CAN. 
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151a. .] — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. &r deft, agreed, in order to 
avoid competition, that deft. aJone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — ffe/d : the 
agreement was not illegal, & judgment should 
be entered for pltf. — Rawlings v. General 
Trading Co., [1921] 1 K. B. 635 ; 90 L. J. 
K. B. 404;. 124 L. T. 602 ; 37 T. L. R. 
262 ; 66 Sol. Jo. 220 ; 26 Com. Cas. 171, 
C. A. 

Annotation: — Apld. Cohen v. Roche, fl927] 1 K. B. 1G9. 

161b. — — .] — Cohen v. Roche, No. 76a, 

ante, 

152. Add, Annoiaiion : — Held. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 


171a. Failure to require deposit — Whether breach 
of contract with vendor.] — Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the cotiditions 
of sale was that the buyer should pa.y down 
lOs. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 
previously bought for an American mil- 
lionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit : — Held : there was no negligence or 
breach of duty on the part of the auctioneers 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed. — Cyril 
Anrade, Ltd. v, Sotheby & Co. (1931), 47 
T. Ia R. 244 ; 76 Sol. Jo. 120. 

191a. Order for repayment under Law 

of Property Act, 1925 (c. 20), 8.49.] — Lease- 
hold shops described in the particulars of 
sale as Valuable business premises ” were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely. 


163. Add, Annotation .•■^Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 036. 

155a. .] — A purchaser alleged by his answer to 

a suit for specific performance, that he acted 
as a puffer in bidding for one lot, & also as 
ufifer in bidding for another lot, which was 
nocked down to him ; & that he therefore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor ; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
& he had signed an order on his attorney 
for payment of the deposit money ; — Held : 
there was not sulRcient evidence of agency, 
& deft, was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft, of the memorandum of agreement;, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in his own name, & on his 
own agent, it is impossible to contend that 
he purchased as the agent of pltf. (Turner, 
V.-C.).— Bennett v. Smith (1852), 20 L. T. 
O. S. 28 ; 16 Jur. 421. 


Deposit. 

the sixth, it was stipulated that the leases or 
copies thereof might be examined at the 
ofYice of the vendors’ solicitors before the sale 
& that the purchaser, whether or not he 
inspected the same, should bo deemed to 
have bought with notice of the contents 
thereof. Deft, only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneers 
with the particulars & special conditions, but 
not with the National Conditions, & relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
lirst time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract & to 
recover his deposit : — Held : (1) a shop which 
could be used for one purpose only was not 
fairly described as ** valuable business 
premises ” ; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 


Part V. — 
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specifically perform tais part of a contract 
for a consideration different from that which 
he was led to expect. The action was dis- 
missed; & deft, was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit. — OHABiaBs Hunt, Ltd. v. 


Pauihr, [1931] 2 Oh. 287 ; 100 L. J. Oh. 
360 ; 146 L. T. 030 ; 76 Sol. Jo. 626. 
AnnoioHons : — A$ to (J) Refd.' Re Rubs Sc Brown’s Oontraot, 
[19341 Oh. 34 *, Bellotti v. Chequers Developments, Ltd., 
[1936] 1 All K. R. 39. 

192. Add. Annotation: — ^Refd. Beyfus v. Lodge, 
[1926] Oh. 360. 


Part VII. — Rights and Duties in Relation to Vendor. 


218. Add. Annotation: — ^Reld. Cohen v. Boche 
(1926), 96 L. J. K. B. 946. 

219. Add. Annotations : — Distd. Blaustein v. Maltz, 
MitcheU & Co., [1937] 2 K. B. 142. Refd. 
Karflex, Ltd. v. Poole, [1933] 2 K. B. 251. 

226. Add. Annotation : — Consd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 167. 

240. Add. Annotation : — Consd. Trollope (Geo.) & 
Sons V, Martyn Bros. (1934), 60 T. L. R. 644. 

242a. Sale stopped by vendor.] — Davies v. Daws, 
Daws v. Davies (1930), 74 Sol. Jo. 063. 

246. Add. Annotation : — Consd. Bow’s Emporium 
V. Brett (1927), 44 T, L. R. 194. 


255. Add. Annotations : — Consd. London Corpn, 
V. Lyons Son &; Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. Refd. Page v. Sully (1919), 
63 Sol. Jo. 56 ; Benton v. Campbell, Parker. 
[1925] 2 K. B. 410. 

257. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

260. Add. Annotation : — Refd. Hillen v. I. 0. I. 

(Alkali), Ltd., [1934] 1 K. B. 455. 

263. Add. Annotation: — Consd. Britannia Hy- 
gienic Laundry Co. v. Thomycroffc (1926), 
135 L. T. 88. 

^268. Add. Annotation: — Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. 


Part VIII, — Rights and Liabilities in Relation to Purchaser. 


273. Add. Annotations : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. Refd. Page 
V. Sully (1918), 63 Sol. Jo. 66 ; London Corpn. 
V. Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

280a. Option to resell on purchaser’s default.] 

— Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing : “ The lot to be taken 
away & paid for the day alter sale,” & ” upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot In 
question, & that he could be charged only 
with any deficiency uik)n resale ; — Beld : the 


words ” all lots uncleai'ed shall be resold ” 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was Imocked down 
to the purchaser. — Robinson, Fishbb & 
Harding v. Behar, [1927] 1 K. B. 613 ; 96 
L. J. K B. 150; 136 L. T. 284; 91 J. P. 69; 
43 T. L. R. 60. D. 0. 

282. Add. Annotation : — Consd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 

289. Add. Annotation : — Consd. Benton v. Oamp- 
beU, Parker, [1925] 2 K. B. 410. 

293. Add. AnnotcUion : — Consd. Benton v. Camp- 
beU, Parker, [1926] 2 K. B. 410. 

298a. .] — Page v. Sully, No. 301a, 

post. 

295. Add, Annotation : — Distd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

296. Add. Annotation : — Consd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 


PART vn. sect. 1. 

t i. Disappearance of purchaser 

— Lot not resold. ] — Pltf . instructed defts. 
to sell Wa household furniture hy public 
auotiou for cash without reserve. At 
the auction a suite of furniture was put 
up for sale. Sc after some bidding was 
knocked down to B. for fiO 5s. B. wont 
away, ostensibly to get the money, but 
did not return, & she could not be 
traced subsequently. The furniture 
was not removed & defts. a8ke<l pltf. 
what they should do with it, but be 
refused to give any directions as to its 
disposal. Pltf. then sued defts. for 
£9 5s., the price of goods sold 8c 
delivered or, altemativelv. as damam 
for negligence : — Held : the first clfidm 
could not be sustained in law Sc there 


had been no negligence on the peurt of 
defts, — Ashenden & Co. v. Dornet, 
[19801 W. A. L. R. 111.— AUS. 

PART VII. SECT. 6, SUB-SECT. 2. 

240 li. .] — Re HoOoll, McOoll 

V. MoOoll (1881), 8 P. R. 480.— CAN. 

PART VIll. SECT. 2, SUB-SECT. 1. 

296 lii, .1— Pltf. & C. 

entered into a hire-purchase agreement 
Id respect of a motor oar. After 
making hta first payment O. delivered 
the oar to W. to sell at public auction. 
E. bought the oar at an auction oon- 
ducted by W. : — Held : the name of 
the vendor having been disclosed to 
the purchaser at the sale W. was not 

4 


re^oDBlble to the buyer. — A bohtbald 
V. Wabher Sc Co. Sc Kinnernet, [1923] 
N. Z. L. R. 165.— N.Z. 

m I. .h^A house Sc 

premises were put up for sale by public 
auction, but no sale was elated. 
Subsequently a sale by private treaty 
was made Sc the original conditions of 
sale were signed by thev purchaser. 
The purchaser paid the auotloneer the 
auction fees provided for by the condi- 
tions of sale. The purchase subse- 
quently fell through owing to the 
vendor’s inability to get oertam mtgees. 
to join in the sale : — Held : the 

S urohaser was not entitled to recover 
le auotion fees paid by him to the 
auctioneer. — M’N umt v. Hanbaitt 
(1917), 62 1. h. T. 43.— IR. 



VoL m.— Auction. Cases 801u~887. 


801a. Non-delivery— Goods included in a lot by mis- 
take.]— In the catalogue of a sale by auction 
a lot marked 103 to 100* was included, being 
various bundles of paper. Item 109’^ was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, blocked 
down to pltf,, & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being By 
order of J. 8. & others/* The buyer brought 
an action for damages against the auctioneer : 
—Held : the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per* 
sonally liable* for non-delivery ; k the fact 
that the buyer accidentally learned of the 


ownership of lot 109* was not material. — 
Page v. Sully (1918), 68 Sol. Jo. 65, D. C. 

307. Add. Annotation Page v. Sully 

(1918), 63 Sol. Jo. 66. 

809. Add, Annotation : — Refd. London Corpn. v. 
Lyons, Son k Co. (Fruit Brokers), Ltd. 
(1935), 79 Sol. Jo. 658. 

311. Add, Annotation : — Consd. Benton v, Camp- 
beh, Parker, [1925] 2 K, B. 410. 

812a, .]— An auctioneer who sells a chattel on 

behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell.— Benton v, Campbell, Parker k Co., 
[1926] 2 K. B. 410 ; 94 L. J. K. B. 881 ; 
134 L. T. 60; 89 J. P. 187 ; 41 T. L. 11, 
662 ; 69 Sol. Jo. 842, D. C. 


Part lX.—Rights and Liabilities in Relation to Third 

Parties. 


813. Add, Annotations : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. Refd. 
London Corpn. v, Lyons, Son k Co. (Fruit 
Brokers), Ltd,, [1936] Ch. 78. 

826. Add, Annotation Held, London Corpn. v. 


Lyons, Son k Co. (Fruit Brokers), Ltd., [1936] 
Ch. 78. 

837. Add, Annotations Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R, 762; 
Harper r. Haden k Sons, Ltd. (1932), 102 
. L. J. Ch. 6. 


AUDIENCE, RIGHT OF. 

See Barristers; Soucitors. 


AUSTRALIA, COMMONWEALTH OF. 

See Dependencies and Dominions. 
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BAILMENT. 

Part I. — In General. 


1. Add. Annotaiiona : — Retd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353; Karflex, 
Ltd^v. Poole, [1933J 2 K. B. 251 ; Bryce v. 
Hornby (1938), 82 Sol. Jo. 210. 

4'. Add, Annotation : — Reid. Union Transport 
Finance, Ltd. v. BaUardie, [1937] 1 K. B. 510. 

6. Add. Annotation : — Reid. Folkes v. King, 
[1923] 1 K. B. 282. 

18a. Car park.] — The owner of a motor 

car left it on a private parking ground, & on 
payment of la. received from the attendant 
a ticket headed “ Seaway Car Park, Car Park 
Ticket ” & containing a receipt for la., 
followed by the provision : “ The proprietors 
do not take any responsibility for the safe 
custody of any cars or articles therein nor 
for any damage to the cars or articles however 
caused ... all cars being left in all respects 
entirely at their owners’ risk.” Later when 
the owner returned for his car the attendant 
^ told him he had just given it to the owner’s 
friend. The man who had so obtained the 
car had neither the ticket nor the key to the 
’ car, which was locked ; but he was able to 
get his hand through the windscreen & free 
the car. The car was never recovered, & the 


owner brought these proceedings against the 
proprietors of the car park for damages. 
The negligence of the attendant was admitted, 
but liability denied : — Held : (1) the relation 
between the proprietors & the owner of the 
car was that of licensors & licensee, & there- 
fore the proprietors were under no liability 
whatever in regard to the car ; (2) what had 
been done by .the attendant did not amount 
to a misdelivery of the car ; (3) even if the 
relationship between the parties was such as 
to constitute a contract of bailment & the act 
of the attendant amount to a misdelivery of 
the car, the conditions on the ticket relieved 
the proprietors of all liability ; (4) no term 
could be implied in the contract (if any) 
between the parties that the car should not 
be parted with without production of the 
ticket. — Ashby v.** Tolhurst, [1937] 2 K. B. 
242 ; [1937] 2 All E. R. 837 ; 100 L. J. K. B. 
783 ; 150 L. T. 618 ; 53 T. L. R. 770 ; 81 
Sol. Jo. 419, C. A. 

10. Add. Annotation : — Refd. Re Carrington, 
Ralphs V. Swithenbank, [1932] 1 Oh. 1. 

38. Add. Annotation : — Refd. Van Oppen v. 
Tredegars (1921), 37 T. L. R. 604. 


Part II. — Gratuitous Bailment. 


43. Add. Citation : — Palm. 381. 

Annotation : — ^Refd. HiU v. Vaux, 1 Ld. 
Raym. 227. 


46. Add. Annotaiiona : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; Betts v. Metropolitan 
Police District Receiver (1932), 48 T. L. R. 


PART I. SECT. 1. 

■k. Per non obtaining poasesaion (tr con- 
trol of gooda without oum^r'a consent.] 
— To ooustltute a bailment It Is sulfl- 
dent If the bailee, havlnp: obtained poa- 
aesaion & control of the bailor’s broods 
without the latter’s kuowlodgce or 
consent, afterwards aoknowledffcs to 
the bailoir that he holds them for him, 
& thereafter retains pusaoaaion & 
control for him with his consent. — 
Makowkh, MoBkath & Co., Pao- 
PRIKTARY, Ltd. V. Daloety & Co., 
Ltd., (19211 V. L. R. 30fl.-~AUS. 

131. Licence to occupy floor 

apace.] — Deft, woe owner of a private 
flrarage, & rented to pltf. the right to 
store his motor car therein. The 
garage had no dividlQg partitions or 
stalls, & no particular space was 
assigned to pltf. Pltf. wevs given a key 
of this garage & was able to enter at 
any time he saw fit to do so & remove 
& return his oar as he chose : — Held : 
deft, waa not bailee of pltf.’s car. — 
Lesser v. Joxks, (1920] 47 N. B. R. 
318.— €AN. 

141. Oooda left at cloak-room — 

Ball organiaed by commitlee.h—Tho 
committee hired a ball, & ticket wore 
sold. A room was provided for a 
cloak-room. Sc a caretaker of this 
room hired at a remuueratlou paid 
by the committee.* When reap, pre- 
sented his numbered ticket correspond- 
ing to the number placed on his coat 
It was found that another coat had 
been substituted for his : — Held : as 
regards the caretaker, there was no 
implied oontraot between him 3c 


reap. As regards the members of the 
oomoilttoe, any contract they might 
make was a contract on behalf of the 
whole body, including rosp. — Corbett 
V. Jamieson, [1923] N. Z. L. H. 374. — 
N.Z. 

30 1. Cab driver d? cal) proprietor. ] 

— A taxi-cab co. hired cabs to drivers 
under a contract which purported to 
create the relation of bailor & bailee 
as between the letter & the hirer. The 
lotting was for a period of twenty- 
four hours. At the termination of 
the hiring the driver was to return the 
cab immediately to the co.’s garage 
In good order & condition. If he so 
desfrod the driver could uso the oo.'s 
garage telephone, uniform & greasing 
& inspection services. He supplied 
his own petrol, but hod to buy it from 
the CO. Ho was to keep the cab in 
his own persona] custody & was 
not to allow any other person to drive 
it. The cab was to be used exclusively 
for the carriage of passengers for hire. 
A right to inspect the cab was reserved 
to the oo.’s servants. The driver 
agreed to pay as rent for the cab a 
certain sum at the conclusion of the 
hiring, such sum being a fixed por- 
oentw of the amount earned by him 
as fares during the hiring, the balance 
belonged to the driver. He had no 
specific right to a renewal of the agree- 
ment ; but each day he took out a cab 
a oontraot embodying the above pro- 
visions waa executed by him : — Hdd : 
the oontraot wm one of bailment Sc not 
partnership. — Checker Taxicab Co. 
X). Stone, (1930] N. Z, L. R. 169.— 
NJZ* 

6 


80 li. Delivery of mineral-water 

botUea — Charge for detention of empties.] 
— Pltfs. sold mineral -water in bottles 
branded with their name. The course 
of dealing with customers was to 
invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 
were roturuod the customers were 
credited in full. Whore bottles were 
not returned the customers were 
debited with a charge for thettil pltfs. 
usually accepting half the deposit rate 
for missing botUes w'hore a deficiency 
was found to exist : — Held : the trans- 
action was in law a bailment in which 
bare possession of the bottles vested 
in the borrower, the true ownership 
remaining in the lender. — Cantrell & 
Cochrane v. Nkeson, [1926] N, I. 107. 
— IR. 


PART I. SECT. 2. 


sm. Oeneral rule .] — A man cannot be 
made a bailee of goods against his will. 
— McCutcheon V. Lightfoot, [1930] 
S. C. R. 108 ; 1 D. L. R.-995 ; affo.. 
[1929] 1 D. L. R. 971 ; I W. W. R. 
694 : 38 Man. L. R. 160 ; revg., [1928] 
2 W. W. R. 240.— CAN. 


38 ii. .]— Long v. R. (1922), 63 

D. L. R. 134 ; 21 Exch. C. R. 264.— 
CAN. 


PART II. SECT. 1. SUB-SECT. 1. 

•o. Timber sold remaining in mill 
yards — Warehotise receipt given to 
buyer.] — Held : seller gratuitous bailee 
for buyer. — Feroupon v. Eykb (1918), 
43 O. L. R, 190.— CAN. 

40 iii. Dalvablea of bathers left 

with caretaker of baihino-ahed.] — Applts. 



VoL m.— Bailment. Cases 46—77, 


617 ; Copper Export Assocn. Inc. v. Mersey 
Docks & Harbour Board (1932),48T.L.R.542. 

47. Add, Annotations : — Consd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Goldman v. Hill, [1919] 1 K. B. 443; The 
Empress (1922), 92 L. J. P. 42 ; Bryce v, 
liomby (1938), 82 Sol. Jo. 216. 

60. Add, Annotations : — Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Caimsmore, 
The Gunda, [1921] 1 A. 0. 439 ; The Canadia 
(1922), 127 L. T. 499. 

50a. .] — Pltf., who was a member of a 

residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules proyided that “No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, bo de- 
posited in the safe, but neither the club nor 
the proprietors sh^l be under any liability 
in respect of such deposits.” The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal : — UeJd : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 


care, they were liable for the loss. — W iluams 
V, CuRZON Syndicate, Ltd. (1919), 35 
T. L. R 475, 0. A. 

Annotation: — Consd. Do Parrell v. Walker (1932) 49 

T. L. R. 37. 

52. Add, Annotation : — Refd. Goldman v. Hill* 
[1919] 1 K. B. 443. 

64. Add, Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

66. Add. Annotation : — Refd. Layton v. General 
Steam Navigation Go. (1923), 130 L. T. 062. 

67. Add. Annotaiiom : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Dlstd. Gity of Baroda 
(Gargo Owners v. Hall Line (1926), 42 
T. L. R. 717. 

67a. - .] -Buyce v. Hornby (1038), 82 

Sol. .Jo. 216. 

89a. Loss of goods.] — An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier. — W illiams t». Gesse (1837), 3 
Bing. N. G. 849 ; 7 C. & P. 777 ; 3 Hodg. 
131 ; 5 Scott, 66, 67 ; 132 E. R. 637. 

Annotation: — Refd. Wilklnaoii v. Verity (1871), L. K. 6 
C. P. 20C. 

70. Add, Annotations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, [1922] 2 K. B. 742, 

75. Add. Annotations : — As to (2) Refd. Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 359. Generally, Refd. Goldman 
V. Hill, [1919] 1 K, B. 443 ; Smith v, G. W 
Ry. (1920), 37 T. L. B-. 117; Re Wells^ 
Swinburne-Hanharn v. Howard, [1933] Ch. 29* 

77. Add. Ciiaiion 15 ,Tar. 1079. 


wore sued by rcsp. for tlio value of 
a gold watch & other articles left by 
resp. In the custody of the caretaker 
of a batliing-ahed conducted by 
applts. & which were lost,, presuinably 
stolen : — Held : the fact by under- 
taking the care of valuables bolonglnc 
to bathers the use of the batlilng-shed 
was rendered more attractive would 
constitute a consideration. — Timauu 
Borough Council r. Boulton, [1921] 
N. Z. L. R. .365.— N.Z. 

40 iv. .]— Pltf. hired n 

looker at deft.’s bathing sheds In which 
to place his clothes & oflects & which 
was securely locked before ho proceeded 
to bathe. Subsoq^uently on opening 
the locker it was found to be empty. 
In an action based upon a contract of 
bailment the judge expressly found 
that there was no one continuously 
employed on duty In the locker room 
during the absence of ultf. & returned 
a verdict for pltf. for the value of the 
articles placed in the looker: — Field: 
Inasmuch os there had been no finding 
of facts from which any duty owed by 
deft, to pltf. would arise there must bo 
a now trial. — Greenwood u. Waver- 
LEY Municipality Council (1928), 28 
S. R. N. S. W. 219 ; 45 N. S. W. W. N. 
69.— AUS. 

PART II. SECT. 1. SUB-SECT. 2. 

47 ii. .] — Pltf. on leaving 

a hotel was allowed to leave a locked 
bag In tbe baggage room, which was 
kept locked except when opened for 
taking luggage In or nut. On calling 
for the bag he found contents had been 
stolen : — Held : the hotelkeeper vras 
a gratuitous bailee & bad exercised the 
reasonable cure of a prudent man. — 
Brewer v. Calori (1921), 29 B. C. R. 
467.— CAN. 

47111. .] — Gibson r. Wil- 

son & Downer (1922), 67 D. L. R. 
410.— CAN. 

47 iv. .1 — The duty of a 


gratuito^ bal'ec Is to take the same 
care of flic Toods deposited with him 
as a reosoTiabJ;? prudent & careful 
man might fairt^ be expected to take 
of hia own propj'ty. — M umfow v. 
Northern Trusts Co., [1924] 2 

W. W. It. 745.— CAN. 

47 V. Cloak-room— Of 

school.] — Boards of Education are not 
insurers of.^hool children’s clothing; 
they are responsible for Its loss or 
injury only when it Is caused by their 
negligence. — Stevenson v. Toronto 
Board of Education (1919), 46 

O. L. K, 146 ; 17 O. W. N. 52 —CAN. 

47 vi. Of rad no 

r?u5,]— Rosp. sued applts., a racing 
club, for the value of a coat which she 
had left at applts.’ cloak-room at the 
racecourse, & which disappeared from 
there. Resp. was bolder of a ticket 
for the race meeting, but paid nothing 
for the deposit of the coat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
care would be taken of deposited 
articles the club accepted no respon- 
siblllty for same: — Held: there was a 
want of care on the part of applts. 
In dfsclianring the duty they had 
accepted. — Wellington Racing Club 
r, Symons, [1923}N. Z. L. H. 1.— N.Z. 

g I. .] — The exhibiting of 

a dog at a dog show constitutes a bail- 
ment for the benefit of both tbe 
exhibitor & the club or assocn. bolding 
tbe exhibition, & the latter are liable 
for their own earelessness notwith- 
standing a provlsloo in the entry form 
signed by the exhibitor that ** it shall 
be a condition of entry tliat the club 
nhaJl not be liable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of structuie, or 
negligence of other exhibitors or of 
the officials or servants of tbe club or 
otherwise.” — Andrew v. Griffin. 
[1918] 1 W. W. R. 274 ; affd., [1918] 
1 W. W. R. 632,— CAN. 

7 


59 ill. .]— Defts. having by 

mistake removed a suit case from a 
railway carriage, took the most speedy 
means of n^storlng the suit case to the 
owner by placing it on a steamer about 
to leave for a point on the railway : — 
Held: (1) defts. as bailees without 
reward woio bound to use as much 
dlllgonco In dealing with tho goods in 
their poBseBslon os they would in 
dealing with their own ; (2) In deliver- 
ing tho suit case to a fireman on the 
steamer to bo dellv»r(Ml to the mate, 
defts. falbMl to acquit tliemselves of 
tho roKponHlbillty resting upon them. — 
McGowan v. McCultx>cit, [1920] 1 
D. L. R. 312: 58 N. S. R. 320.— CAN. 

65 iv. .] — The fact that a 

chattel has been lost or Injured In 
the hands of a gratuitous bailee raises 
a primd facie presumption against 
him. That presumption, however, 
may be rebutted by his proving that 
he was not to blame for tbe Joss 
or injury.— Mumford v. Northern 
Trusts Co., [19241 2 W. W. R. 745. — 
CAN. 

PART n. SECT. 1, SUB-SECT. 4. 

77 1. Ftiahts of finder against all but 
true oumer — Mtmev found in shop .] — 
Deft, was a shopkeeper, & pltf., a 
salesman In the shop, picked uo from 
tho floor a roll of banknotes, & handesd 
It to deft., who caused Inquiry to bo 
ma/io for tbe owner. No claim was 
made, & deft, kept tho notes ; — Held : 
the property was ” lost,” & as against 
all other persons than the owner, the 
Under became the substantial owner of 
tho thing foimd by him, A: pltf. was not, 
by reason of being In the employment 
of deft., deprived of bis rli^ts as a 
finder. — Haynen v. Mundle, 22 
C. L. T. 152.— CAN. 

77 11. Or in bank.] — A 

clerk In a bonk noticed lying on a desk, 
used by patrons of the bonk In the 
public portion of tbe premises, a wallet 
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88. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

90a. Liability where goods recovered by 

owner.] — ^Trover & conversion lies for goods 
found &i converted although they come 
afterwards to the hands of the party that lost 

them (Roll, 0,J.). — Gown v. (1651), 

Sty. 261 ; 82 B. R. 696. 

91. Annoiaiions : — ^Refd. Leitch (William) 

«fc Co. V. Leydon ; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81 ; United 
Fruit Co. V. Frederick Ley land Sd Co. (1930), 
47 T. L. R. 33. 

96. Add. Annotations : — Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. Held. The 
Empress (1922), 92 L. J. P. 42 ; Bryce v. 
Hornby (1938), 82 Sol. Jo. 216. 

100. Add. Citations: — sxd) nom. Parry v. Roberts, 

3 Ad. & El. 118 ; 6 Nev. & M. K. B. 669 ; 

4 L. J. K. B. 189. 

103a. 8. P. Parry v, Roberts (1836), 3 Ad. & El. 
118 ; 6 Nev. & M. K. B. 609 ; 4 L. J. K. B. 
189; 111 E. R. 368; sub nom. Barry v. 
Roberts, 1 H. & W. 242. 

104. Add. Annotation: — Refd. Bryce v. Hornby, 
(1938), 82 Sol. Jo. 216. 

106. Add. Citation : — sub nom. Anon., Cary, 9. * 
Add. Annotation : — Refd. Rekstin v. Severe 
Sibirsko Gosudarstvernnoe Akeionernoe 


Olschestro Komseverputj & Bank for RuS' 
Sian Trade, Ltd., [1933] 1 K. B. 47. 

107. Add. Annotation : — ^Refd. McAlister (or 

Donoghue) v. Stevenson, [1932] A, 0. 662. 

108. Add. Annoiaiions : — Ck>n8d. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Bryce v. Hornby (1938), 82 Sol. Jo. 216. 

118. Add. Annotation : — Refd. Sack v. Jones, 
[1926] Ch. 236. 

122. Add. Annotation : — Refd. Snaith v. Wood 
(1928), 139 L. T. 260. 

128a. -.] — If I have a load of hay, & 

another will come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (Croke, J.). — Dowglas v. Kendall 
(1610), as reported in 1 Bulst. 93 ; 80 E. R. 
792. 

125a. 8. P. Price v. Groom (1848), 11 L. T. O. S. 
476, N. P. ; on appeal, 2 Exch. 642. 

181. Add. Annotation : — Consd. Lambert v. 1. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

181a. Distinct chattels.] — The doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as com, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (Bbamwell, B.). — Smith v. Torr 
(1862),3F. &P. 505. 


Part III. — Bailment for Valuable Consideration. 


133. Add, Annotations: — Refd. Goldman v. Hill, 
[1919] I K. B. 443 ; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1930), 99 
L. J. K. B. 363 ; Bryce v. Hornby (1938), 82 
Sol. Jo. 210. 


186. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

187. Add. Annotations : — Consd. Winkworth v. 
Raven, [1931] 1 K. B. 662. Refd. Goldman 


oontaininK money, & handed It over 
to the manaprer for the rlxhtful owner, 
who never was dlseovorea or appeared 
to olalra It ; — Held : the money was 
not “ lost.” — H kddlb v. Bank or 
Hamilton (1912)* 17 B. C. R. 300,— 
CAN. 

PART II. SECT* 8. 


108 1. Duties of borrower — Measure 
of diligence .] — Where an owner of a 
motor oar loaves It at a garaire to be 
repaired & is given, without charge, a 
motor therefrom for use in the moan* 
time, ho 1b a bailee from the garage 
roprlotor without reward unless It 
e that the work of repairing Is the 
consideration for the loan of the oar. 
Ho is therefore bound to take reason- 
able cjaro of the oar hired, & If It bo 
rooolvod by him In good condition & 
he returns It damaged &, falls to give 
any account of the time, place & man- 
ner of the Injury, the law will presume 
tJiat he has been Diligent. — Bijod 
Motor Parlors v. ^el, [1918] 1 
W. W. R. 706 ; 39 D. L. R. 410.— CAN. 

108 ii. Onus to negative 

negligejice.] — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start some. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke : — Held : the onus was on deft, 
to negative negligence on bis part, 
he 

V. 

56 


108 111. .1— Anderson v. 

Royer (Sask.), [1928] 3 D. L. R. 248.— 
CAN. 


not having oisonargea uus onus, 
was liable in damam. — S mith 
Moats, [1921] 1 W. W. R. 268; 
D. L. R. 416 ; 14 Sask. L. R. 37. 
CAN. 


108 iv. .] — Dofts. having 

delivered their motor-truck to pltfs. 
to bo repaired, pltfs. lent defts. a truck 
for the time their own wAsfmdor repair. 
The borrowed truck was injured while 
being driven by defts.* servant, & 
pltfs. sued for damages, alleging 
negligence : — Held : defts. were gra- 
tuitious bailees, the bailment being for 
their sole benodt. Sc the onus was upon 
them to prove that they were not 

S ot even slight negllj^noe. — 
iDALE Garaok, Ltd, v. Barrett 
Bros., {1930] 4 D. L. R. 429 ; 65 
O. L, R. 616.— CAN. 

PART in. SECT. 1. SUB-SECT. 1. 

133 II. Not lialde for theft— 

Motor car left cU garage — -OaTaae under 
repair.] — Fouenieb v. McKenna 
(1921), 57 D. L. R. 725; 64 N. 8. R. 
479.— CAN. 

135 11. .] — A restaurant 

keeper who invites customers to deposit 
articles of clothing temporarily in a 

{ )laoe provided by him for that purpose 
8 a bailee for hii« & not a gratuitous 
bailee. It is part of the aooommoda- 
tlOQ for which the keeper of the 
rostaurant reoeives his recompense 
from his customers. The bailee in 
such a case Is bound to exercise 
ordinary dlllgenoe in oaring for the 
articles entrusted to him & Is liable in 
case of failure to do so. — M orphy v. 
Hart (1919), 62 N. S. R. 79.— CAN. 

186 iU. Stable keeper.}— 

Pltf. ’8 mare, kept for him in an open 
stall in ddft.’B stable, was kicked by 
a horse, which was kept tn the adjoining 
open stall. Sc had broken his halter 
shank dnrhig the night 8c got loose : — 


Held : as It was not proved that the 
horse had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
deft, was not liable. — Templeton v. 
Waddinoton (1904), 24 C. L. T 
Ooc. N. 151 ; 14 Man. L. R. 495.— CAN. 


186 iv. LiabilUy for acts of ser’ 

vants .] — A motor car was entrusted by 
Its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in ^arge 
of the garage took the car cut for ^ 
own purposes, contrary to his em- 
ployers* lustnictions & without their 
knowlediire. While being driven by 
the night watchman the car collided 
with another car & was damaged : — 
Held : as the defenders had delegated 
their duty of keeping the oar safely 
secured in the garage to their servant, 
they were liable to pursuers for the 
servant’s failure in performance. — 
Central Motora, Glasgow, Ltd. v. 
Cbssnook Garage Sc Motor Co., 
[19251 S. C. 796.— SCOT. 


186 V. .1 — ^Pltf., a onstomeir of 

deft., left his motor-oar at deft. *8 ter- 
vioe station to be supplied with gas Sc 
oil Sc washed. There were no facliitlee 
at the station for washing the oar. Sc 
deft. *8 servant, as was his duty, took 
out the oar to drive it to a garage to be 
washed. On the way to title garage 
the <iervant changed his mind Sc drove 
the oar In another direction **upon a 
frolic of his own.** In doing so he 
ran the oar into a telephone pole Sc 
damaged the oar ; — Bdd : dm., as 
master, was liable in damages for the 
wrongful act of his servant. — V an 
Qkelv. Warbinoton, [19291 1 D. L. R. 
94 ; 63 O. L R. 143.— CAN. 
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V, Hill (1918), 88 L. J. K. B. 491 ; Welden 
V. Smith, [1924] A. 0. 484. 

14i0. Add, Annot€Ui(m8 : — Consd. Turner v. Civil 
Service Supply Aesocn., [1926] 1 K. B. 60. 
Held. Goldman v. Hill, [1919] 1 K. B. 
443; The Santa Oatharlna (1919), 88 L. J. P. 
170 ; Williams v. Ourzon Syndicate (1919), 
36 T. L. R. 476 ; Hibaud v, G. B. By., 
[1921] 2 K. B. 420 ; Reynolds v. Boston 
Deep Sea Fishing & Ice Oo. (1921), 38 
T. h, R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87 ; l^yton v. General Steam Navi- 
gation Co. (1928), 130 L. T. 662 ; Pagan 
V. Green & Edwards (1926), 70 Sol. Jo. 185; 
Gk>88e Millard v. Canadian Government Mer- 
chant Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K.B. 
432 ; Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 61 ; Aslan 
V, Imperial Airways, Ltd. (1933), 49 T. L. R. 
415 ; Brooks Wharf & Bull Wharf, Ltd. v. 
Goodman Bros., [1937] 1 K. B. 634. 

140a. Car driven “at customer’s sole risk.”] — 

The owner of a motor car deposited the car 
for sale on cotnmission with deft., the keeper 
of a garage, upon the terras of a printed 
document containing the clause : “ Cus- 

tomers’ cars are driven by our staff at 
customers’ sole risk.” The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & wtia 
injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Rutter v. Palmer, [1922] 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L. T. 419 ; 
38 T. L. R. 565 ; 06 Sol. Jo. 676, C, 

Annotaiic)n8:—kj)ld, Forbes, Abbott & Leonard r>, O. W. Ry. 
(1927), 138 T. L. 286. Consd. Calico Printers* At ^ocn., 
Ltd. V. Barclays Bank (1931), 145 L. T. 61. Refd. Dcri, 
ford V. G. W. Rly. (1927), 43 T. L. II. 627 ; Asian w. 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 

140b. No liability for any accident or damage 

— Whether bailee liable for negligence.] — 

Pltf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. CO., who were ship repairers. A 
clause in the contract under which dofts. 
allowed the use of their slipway provided 
that “ All persons using the slipway must 
do so at then’ own risk & no liability whatever | 
shall attach to the co. for any accident or | 
damage done to or by any vessel either in 
taking her to the slip or when on it or when 


launching from it. ...” The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
St was damaged. In an action for negligence : 
— Held : the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability. — Reynolds v. Boston Deep 
Sea Pishing &; Ice Co., Ltd. (1922), 38 
T. L. R. 429, G. A. 

AnnotaHons : — Dhtd. Forbes, Abbott Sc Lennard i^. Great 
Western lly. (1927), 96 L. J. K. B. 995. Consd. Calico 
Printers* Assoon., Ltd. v. Barclays Bank (1931), 145 L. T. 
61. B^d. Rutter v. Palmer, (1922) 2 K. B. 87 ; Aslan v. 
Imperial Airways, Ltd. (1933), 149 L. T. 276. 

141. Add, Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

142. Add, Annotation : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662. 

143. Add, Amwtations : — Consd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 631. Refd. Gosse Millard v, Canadian 
Government Merchant Marine, American 
Can Co. V, Canadian Government Merchant 
Marino, [1927] 2 K. B. 132. 

144. Add. Annotations : — Consd. Layton v. General 
Steam Navigation Oo. (1923), 130 L. T. 602; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American C'an Co. v. (^anadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers’ Assocn., Ltd. v, 
Barclays Bank (1930), 146 L. T. 61. Refd. 
Goldman v. Hill, [1919] 1 K. B. 413 ; The 
Santa Catharina (1919), 88 L. J. P. 170 ; 
Williams v, Ourzon Syndicate (1919), 35 
T. L. R. 475 ; Pagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185 ; Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 50 ; 
Brooks Wharf & Bull Wliarf, Ltd. v, Good- 
man Bros., [1937] 1 K. B. 531. 

145. Add. Annotation Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 12 7. 

148. Add. Annotation : — Refd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ky. Go. (1932), 117 L. T. 313. 

159. Add. Citation 88 L. J. K. B. 55. 

Annotation : — Refd. Auchtoroni v. Midland 
Bank, [1928] 2 K, B. 294. 

163. Add. Annotations : — Consd. Gibaud v, G. E* 
Ry., [1921] 2 K. B. 426. Apld. Buerger v 
Ounard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458 ; L. & N. W. 
Ry. V. Neilflon, [1922] 2 A. 0. 263; The 


141 Iv. .] — Where a bailee 

for reward, or a person who is under 
the same leeral obligationB as such a 
bailee. Is sued for the loss of iroods. the 
omts of prorinc: that the loss did not 
occur through any want of reason- 
able care on the part of deft, or his 
employees is upon deft. — Makowrr, 
MoBbath & Co., Proprietary, Ltd. 
o. Daloety & Co., Ltd., [1921] 
V. L. R. 366.— AUS. 

141 ▼. .) — The burden is 

on pltf. in the first instance to ostabllsh 
negfllirenoe, but where the loss is 
established or the goods are not 
returned, a suffloient case is raised 
against the bailee to put him upon his 
defence. The law in such case pre* 
Bumes negligence to be the cause of 
the loss or non -return. Where there 
is no explanation of the cause of loss 
Sc deft, fails to meet the primd facie 
case against him he will be held liable 
tor the consequences of his neglect. — 
MURPBT 9 . Hart (1919), 52 N. S. H. 
79.— CAN. 


141 Vi. .1 — Cammaert V. 

Grabswold (AIta.b [1926J 2 D. L. R. 
1062.— CAN. 

141 vli. .J — Where goods 

stored with a bailee for reward are 
damaged while under his charge the 
onus Is on him of showing that ho took 
all reasonable care to prevent such 
damage. In aa action against a 
garage proprietor for damage to a 
motor car caused by a fire of unknown 
origin which broke out in the garage 
in which the car was stored some hours 
after the apparent complete extinguish- 
ment of a previous fir© which had 
occurred on the evening prior to the 
morning on which the fire in question 
heroin started*; — Held: the finding of 
the trial judge that the proprietor 
had discharged the onus on him of 
disproving negligence was warranted 
by the evidence Sc, therefore, should 
be sustained. — Romano v. Oolubibia 
Motors, Ltd., 1X9301 l W. W. B. 169 ; 
1 D. L. R. 816 ; 42 B. C. R. 168 ; affff., 
11929) 4 D. L. R. 1064 ; 2 W. W. R. 
686.— CAN. 


sa. Goods stored in unsuitable 
temperature.] — Deft.' hold liable for 
storing meat In a room used for storing 
beer, which requires a different 
temi^rature. — Rinkhaut v . Inland 
lOB & Cold Storaob Oo. (1935), 2 
D. L. R. 803.— CAN, 

sd. Car left in car park- TUdccl 
limitinff liaUUUu — -The ownci* 
of a car park is liable on loss of the car 
when the words on the ticket issue*! 
limiting liability W(tre so small fis not 
to l>e noticeable. — Si'Oonbk v. S'I'ahk- 
MAN, |19:!7J 2 D. L. R. 582 ; O. K. 
542.— CAN. 


PART III. SECT, 1. SUB-SECT. 2. 

167 Iv. Ship received in dry 

VKiter when moored 
Porter & Sons v. 
Dock Co., [19291 2 
O. L. R. 437.— CAN. 

161 vl. Read now ** 168a I.** 

161 vil. Read now ** 168a ii.*’ 


dock — Injury by 
in unsafe place.]- 
Muir Bros. Dry 
D. L. R. 661 ; 63 


0 
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Refrigerant, [1926] P. 130 ; Tate & Lyle, 
Ltd. V. Hain S.S. Oo. (1934), 161 L. T. 249 ; 
A/S. Rendal v. Arcos, Ltd., [1937] 8 All E. R. 
677. 

163a. Evidence of negligence — Failure to 

examine goods periodically.] — Reaps.* wheat 
was stored at applts.* warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 
had a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to reaps, to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Reaps.’ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
wore liable. — Liverpool Grain Storage & 
Transit Co., Ltd. v. Charlton Bagshaw 
(1918), 146 L. T. Jo. 20, H. L. 

164. Add. Annotation : — Refd. Goldman v. HiD, 
[1919] 1 K. B. 443. 

168. Add. Annotations : — Generally ^ Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40 ; The Arpad, [1934] 
P. 189. 

170. Add. Annotation : — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

171. Add. Annotation : — Consd. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. 

184. Add. Annotation : — Refd. L. & N. W. Ry. 
V. Hudson, [1920] A. C. 321. 

187. Add. Annotation : — Apld. Caldecutt v. Piosse 
(1932), 49 T. L. R. 26. 

190. For Company not responsible for package 
over £10,** read “ Company not responsible 
for package over stated value.*’ 

Add. Annotation : — Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 70. 

192. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. Loss of luggage left outside cloak- 

room.] — A condition in a railway cloak-room 


ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Pitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, received a ticket pur- 
porting to be a cloak-room ticket upon the 
race of which was legibly printed the follow- 
ing condition : “ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & Id. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.” The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. know that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition ; & it 
was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen : — Held : 
(1) assuming that the condition was un- 
reasonable which, sembley it was not, defts. 
were not, merely on that ground, prevented 


leSalii. — Pltf. 

placed apples In the cool stores of deft. 
The apples were in good order 8c con- 
dition when they were placed in the 
store. Several months later the apples 
were taken out of the store con- 
siderably damaged & deteriorated : — 
Held : it was the duty of deft, being a 
bfldloe for reward to provide a cool 
store fit for the purpose intended, & 
to maintain the proper temperature 
8c proper oirculatiou of cold air in 
the store by efficient means, & to store 
the apples in such manner ns would 
ensure access of the cold air to the 
fruit : &: as fruit was liable to be 
lujurlously affected by failure to 
perform any of these duties, 8c might 
become affected at any time, it was the 
duty of deft, to inspect the fruit in the 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfa., if necessary Sc 
praotioable, to take steps to protect 
the fiToode from fiuther damage. — 
Aurora Tradiwo Co., Ltd. 8c Jaok- 
80N V. Nelson Freezing Co., Ltd., 
(19221 N.,Z. L. R. 662,— N.Z. 

163a Iv. Failure to inspect 

premises — Defective wharf eld : the 

oollapse of the wharf was due to 
failure of worm-eaten piles supporting 


It, & such defect should have been 
known if proper diUgonce had boon 
used in Inspection. — F urnkhs Withy 
C o., Ltd. v. Aulin (1918), 42 D. L. K, 
97.— CAN. 

ID. Delivery to purchaser without 
production of lake-bills of lading .] — 
Held : defts., an elevator co., to whom 
the goods had been shipped for storage, 
wore liable. — Northern Grain Co., 
Ltd. V. Goderich Elevator 8c Tran- 
sit Co., Ltd.. (1920J 1 D. L. R. 297 ; 
(19261 S. O. R. 120.— CAN. 

172 II. .1— Pltf. deUvered goods 

to defts., a warehouse oo.. for storage. 
The warehouse oontract provided that 
the responsibility of the oo. ** for the 
contents of any piece or package is 
limited to the sum of $50, unless the 
value thereof is made known at the 
time of storage & receipted for in the 
schedule ; an additional charge will 
be made for higher valuation.” The 
goods, which were in several packages, 
were stored without a declaration of 
value 8c without any additional charge 
for a higher valuation. Through the 
negligence of defts.* sorvanta, the goods 
were inoluded In a shipment of other 
goods 8c sent to England. Some of 
pltf.*s goods were lost, 8c others 
I damaged : — Held : the amount wliiob 

10 


ultf. was entitled to recover was 
limited by the clause of the warehouse 
contract. — Madnsell v. Campbell 
Security Fireproof Storage 8c 
Moving Co., Ltd., [1921] 2 W. W. R. 
348 ; [1921] 2 W. W. R. 579.— CAN. 

172 lii. .] — A cold storage co. 

gave a receipt for hops stored with 
them which bore, ” The oo. will use 
every endeavour in taking care of all 
goods consigned to Its charge, but 
will not be held responsible for euay 
damage whatsoever. . . . All goodis 
are received subject to the conditions 
on the back of this receipt.” The first 
condition on the back was, ” The co. 
will use every endeavour In taking 
care of all goods consigned to its 
charge, but will not be held responsible 
tor loss or damage to goods stored 
through maintaining too high or too 
low a temperature in the stores, failure 
of machinery, buHdlngs or plant fire, 
or any other cause whatsoever other 
than theft ” : — Held : the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unsuc- 
cessful for any cause other than theft, 
they were not to be liable in damages. — 
Ballikqall & Son v. Dundee Ice 
8c Cold Storage Co. [1924] S. a 
238.— SOOT. 
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from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract ; 
(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room ; (3) on the above 

facts & findings judgment should be entered 
for defts. — G ibaud v. Great Eastern Ry. 
Co., [1921] 2 K. B. 426 j 90 L. J. K. B. 635 ; 
126 L. T. 76 ; 37 T. L. R. 422 ; 66 Sol. Jo. 
454, C. A. 

Annotations : — As io (2) Consd. L. &. N. W. Ry. tJ. Neilflon. 
(1922) 2 A. 0. 263. Reid. Armour v. Walford (London), 
ri921] 3 K. B. 473; The Cap Palos, 11921) P. 458 ; 
Nunan v. Southern Ry. (1923), 130 L. T. 131; Buerger v. 
Cunard S. S. Co.. [19251 2 K. B. 646: The Refrigerant, 
[1925] P. 130. Genetally, Reid. Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48 ; H. M. F. Humphrey, 
Ltd. V, Baxter, Hoaie & Co. (PJ3:i), 149 L. T. 603 ; Ashby 
V. Tolhurst, [1937] 2 K. B. 242 ; A/S. Kendal v. Areos, 
Ltd., [1937] 3 All E. K. 577. 

194. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. 

195a. .] — Dover v. Mills (1831), 

5 C. & P. 175 ; 172 E. R. 928, N. P. 

Annotation: — Reld.Colepopprev. Good (1832), 5 C. & P.380. 

197. Add. Annotaiifr^s : — Expld. & Dlstd. Thomp- 
son V. London, Midland & Scottish Ry. Co., 
[1930] 1 K. B. 11. Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. Apld. Ehinger u. 

S. E. & C. Ry. Sc The Pullman Car Co. (1922), 
38 T. L. R. 678 ; Hearn v. Southern Ry. 
(1925), 41 T. L, R. 305. Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. ,T. K. B. 615. 
Apld. L’Estrangc v. Graucob, Ltd., [1934] 2 
K. B. 394, 

198. Add. Annotations : — Apld. Thompson v. L. M. 

6 S. Ry, (1929), 98 L. J. K, B. 615. Refd. 
Gibaud v. G, E. Ry. (1921), 125 L. T. 76. 

199. Add. Annoiaium .'—"Reid. Bryce v. ilornb'' ; 
(1938), 82 Sul. Jo. 210. 

201. Add. Annotations : — Refd. Foster v. Driscoll, 
Lindsay v. Aitfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470 ; Alexander v. Bayson, 
[1930] 1 K. B. 169. 

203. Add. Annotation : — Refd. Bottorrilcy v. Ban- 
nister (1931), 101 L. J. K. B. 46. 

207. Add. Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Franejaise (1920), 42 T. L, R. 735. 

211. Add. Annotations : — Refd. Oeddling v. Marsh, 
[1920] 1 K. B. 008 ; Aslan v. Imjicrial Air- 
ways, Ltd. (1933), 49 T. L. K. 415, 

212. Add, Annotation : — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 

T. L. R. 37. 

215. Add. Annotations :• — Consd. The Kates [1935] 
P. 100. Refd. Britannia Hygienic Laundry 
Co. V. Thomycroft (1926), 135 L. T. 83; 
DobeU C. (G.) & Co. v. Barber & Garratt 
(1930), 47 T. L. R. 66 ; Cammell, Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 

2 K. B. 141. 

216a. Duty to keep in repair.] — Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 


of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V. Amazon Tug & Lighterage Co. 
(1881), as reported in 7 Q. B. D., at p. 606, 
C. A. 

Annotations: — Reid. The West Cock, [1911] P. 208; The 
Glenmorveu, [1913] P. 141. 

218. Add. Annotations : — Folld. Mintz v. SiJverton 
(1920), 30 T. L. R. 399. Refd. Williams 
V. Ourzon Syndicate (1919), 35 T. L. R. 476. 

218a. Agreement to insure chattel — Against ** all 
risks.*’] — Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
tliat the accident was not covered by the 
policy, Sc defts. refused to pay for the 
damage. In an action for breach of contract ; 
— Held : though defts. had failed to discharge 
the onus wliicii was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description “ all risks ” & defts. had 
stipulated that th('y were not to bear those 
risks, the action failed. — Brice Sc Sons v. 
Ohristtant & Nielsen (1028), 44 T. L. R. 
335 ; 72 Sol. .To. 172. 

219. Add. Annot(dio;f : - -Refd. Bryce? v. IIorni)y 
(1938), 82 Sol. .To. 2I(). 

223. Add. Annotation: — As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marino, American Can Co. v. Canadian Govern- 
ment Merchant Marine, fl927] 2 K. B. 432. 

224. For the existing paragraph substitute as 
follows : — Obligation to keep In repair — 
Agreement for redelivery in good working 
order.] — Schroder v. Ward, No. 237, post. 

226. Add. Annotations : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
V. Timber Operators Sc Contractors, [1927] 1 

K. B 298; First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922 ; The 
Penelope, [1928] P. 180 ; May v. May, [1929] 
2 K. B. 386 ; Walton Harvey, Ltd. v. Walker 
Sc Homfrays, Ltd., [1931] 1 Cli. 274 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1930] 2 All E. R. 242. 

227. Add. Annotations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. .1. 1*. 42; Bryce v. Hornby (1938), 82 
Sol. ,Jo. 210. 

232. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1936), 154 L. T. 128. 

233. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1035), 154 L. T. 128. 


PART HI, SECT. 2, SUB-SECT. 3.— A. 

231 iv. ,]— A bailee is not liable 

for damages done to a chattel through 
the negligence of his servant where the 
servant at the time the injury was done 
was not acting in the course of his 

J.8. 


employment. — S outh Island Motohs, 
Ltd. V . Thicker, [1931] N. Z. L. K. 
1104.— N.Z. 

PART III. SECT. 8. SUB-SECT. 1. 

•e. IV hat amounts to hire-purchase 
agreement.}— In order that an agree- 

11 


nieiit may bo classcuJ an a hire-purchase 
agreement, the hirer’d right to exercise 
his option to purchase need not be 
unfettered, uiKiuallfled, & absolute. — 
Broadlky V . Checker Cab Co. 
(Australia), Ltd. (1931), 48 N. S. 
W. W. N. 4 4. —A US. 

8 
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288a. Hire of electric cooker — ^No alteration 

or addition to be made — What amounts to.] — 

Egham-Stainbs Elbctbicity Co., I/td. v. 
Gas Light & Coke Co. (1937), 81 Sol. Jo. 
649. 

241. Add. Annotation: — FoUd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. 

244a. .] — Automobile & General Finance 

CoRPN., Ltd. v. Morris (1929), 73 Sol. Jo. 461. 

244b. .] — Taylor v. Thompson (1930), 69 

L. Jo. 116 ; 169 L. T. Jo. 101 ; [1930] 

W. N. 16. 

244c. Sale of Goods Act, 1893 (c. 71), s. 1.]— 

Pltfs. negotiated by letter with defts. for the 
purcliase of a certain machine. A letter 
from defts., which contained an estimate, 
stated that the estimate was subject to con- 
conditions printed thereon. One of the con- 
ditions provided that : “In lieu of any 
warranty or condition implied by law, we 
guarantee that the materials . . . are of the 
best quality,” & that defts. would replace 
any part broken or unduly worn within 
12 months. After further negotiations defts. 
sent to pltf. a hire-purchase agreement ex- 
pressed in a covering letter to be drawn up in 
accordance with the terms sLited in the letter 
above mentioned. The hire-purchase agree- 
ment provided that : “ This agreement 

embodies the entire agreement as to the hir- 
• ing of the machinery.” There was in the 
agreement no exclusion of any warranty or 
condition. The hire-purchase agreement was 
duly entered into. The machine proved 
unsatisfactory & pltfs. brought an action 
for breach of warranty. The judge held that 
the correspondence formed no part of the 


contract between the parties & he gave judg- 
ment for pltfs. : — Held: (1) upon the evi- 
dence the correspondence formed part of the 
contract between the parties; (2) defts.’ 
Lability for warranty & condition was ex- 
cluded by the correspondence & pltfs. could 
not succeed in their action ; (3) since the 
hire-purchase agreement was an irrevocable 
agreement to sell on the part of the owner, it 
was a contract for the sale of goods within 
Sale of Goods Act, 1893 (c. 71), s. 1, & the 
statutory warranties & conditions would be 
implied. — Felston Tile Co., Ltd. v. Win- 
get, Ltd., [1936] 3 All E. R. 473, C. A. 

245. Add. Annotations : — Distd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd* Lewis v. Thomas, 
[1919] 1 K. B. 319 ; Blakey v. Pendlebury’s 
Trustees (1931). 47 T. L. R. 603 ; Be George 
Inglefleld, Ltd. (1932), 48 T. L. R. 536; 
Modern Light Cars, Ltd. v. Seals (1933), 49 
T. L. R. 503 ; Karflex, Ltd. v. Poole, [1933] 

2 K. B. 251. Refd. South Bedfordshire 
Electrical Finance, Ltd. v. Bryant, [1938] 

3 All E. R. 580. 

247a. What amounts to hire purchase agreement.] 

• — The purchaser of a motor car entered into 
an agreement with the vendors, motor traders, 
under which she signed a promissory note 
covering 24 monthly instalments payable 
under the agreement. That promissory note, 
which was stated in the agreement to be 
given & received not as payment of the 
monthly instalments but as collateral security 
for the due payment thereof, was made pay- 
able to the vendors, indorsed by them, & 
subsequently discounted with a banking co. 
The purchaser of the motor car, contrary 


241 vi. .] — PJtf. banded over 

nine motor lorries to deft., receiving 
from him lls. 6,000 unou the terms of a 
written agreement, the material parts 
of which were as follows : — “ I nave 
to-day agreed to sell to you on the hire- 
purchase system for Us. 26, 000 my 
nine lorries ... In consideration of 
payment as under. In case of failure 
to pay any of the Instalments on dne 
date, previous payments will be con- 
sidered null & void, ^ the lorries are 
not considered as sold until the final 
payment has been received. The 
purchaser has no right to mortgage or 
dispose of any lorries untllithe full 
amount has been paid & [pit .] or his 
nominee has the right to seize the lorries 
wherever they may be. The con- 
sideration money Is to be paid os 
under. As against tlie payment of 
118.6,000 I have to-day given to you 
delivery of all the nine lorries, & also 
a letter addressed to the Commissioner 
of Police to transfer the lorries to your 
name ” ; — Held : the agreement was 
an agreement for sale. — Colk e. 
NanalalMora.ewi Dare (1924), I. L.K. 
49 Bom. 172.— IND. 

241 vii. .1 — Applt., which was 

a CO. carrying on the business of selling 
now & secondhand motor cars, aoceptea 
an order from resp. for a motor oar, 
which was written unon one of applt. ’s 
order forms, the order describing the 
same but not stating in the description 
whether it was to be a new or a second- 
hand car. In the order resp. agreed to 
pay a deposit & the balance of the 
purchase money by instalments Si to 
execute applt. 's usual form of hire- 
purchase agreement. On the order 
form It was stated that all new oars 
were sold subject to a guarantee which 
was set out. which did not include a 
guarantee that the oar was new ; Si 
that no guarantee was given with 


second-hand cars. Rosp. also signed 
applt, usual form of hire-purchase 
agreement, by which the oo. agreed to 
let Si the hirer to take the car described 
therein, the description being similar 
to that in the order form, & repeated 
the provisions os to guarantee above 
referred to ; & this agreement excluded 
any implied “ warranty undertaking 
or agreement other than is heroin sot 
forth.'* The oar delivered by applt. to 
resp. was not now ; — Held : the con- 
tract between the parties was con- 
stituted by the order & the hire- 
purchase agreement ; & that, when 
road together, they oonstltutod an 
agreement for the sale, & not merely 
for the hire, of the car. — Mabcits 
Clark (Australia), Ltd. t>. Brown 
(1928), 40 C. L. H. 640 ; (1928] V. L. R. 
293 ; [1928] Argus L. R. 189.— AUS. 

241 viii. .] — A hire-purchase 

agreement relating to a motor truck 

{ irovlded for payment In nine monthly 
nstalments. The hirer could become 
the owner of the truck on payment In 
full of the iostalmeuts & a rupee extra. 
On failure on part of the hirer to pay 
any Instalment as it became due, the 
owner was entitled to seize the truck 
& credit its value as against the amount 
due but subject to a condition that the 
owner In no case would credit the hirer 
with more than the amount still due 
on the contract: — Held: the aspee- 
mont though in form la one of hire, 
its object Is to provide for a contract 
of sale in which seourlty to the seller 
is provided for due payment of the 

S urobase price. — Maxtno Ba Oh v. 

ioTOR House Oo. (1929), I. L. R. 7 
Ran. 431.— IND. 

241 iz. .) — When It is clear from 

the agreement that the party taking 
the ohattel, called the hner or lessee, 
has to pay tme full amount of oonsideia- 

12 


tion mentioned In the agreement, even 
though the payment is by instalments, 
& that amount is sulHclent to cover 
the purchase price of the chattel, or 
when it is clear from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned In 
the agreement return the chattel to 
the other party called the owner, or 
lessor, & absolve himself from the 
obligation to make further payment, 
the aOToemont Is really an agreement 
for sale & not for hire. 

If the hirer is not bound to pay the 
full amount of the purchase price, or 
if be can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is In form 
& in substance an agreement for hire, 
& all that the hirer has obtained is an 
option to purchase. — Bhimji v. Bom- 
bay Trust Corpn., Ltd. (1929), 
I. L. R. 54 Bom. 381.— IND. 

245 iii. .] — The essential feature 

of a true hire-purchase agreement, as 
distinguished from a sale, is that the 
hirer should have a right to terminate 
the agreement at his pleasure. — 
Mahabalee Prasad v. Palmer (1032), 
I. L. R. 54 ; All. 781.— IND. 

247 i. Sale of Goods Act» ISO.*) — 

Option only.] — A hlre-iimrchaso agree- 
ment conferring on option to return 
the goods is not an agreement to sell 
within Sale of Goods Act, 1895, s. 14. 
Such a contract Is one of bailment of a 
ohattel, & the warranty of fitness is of 
the nature Implied in that form of 
contract. Notwithstanding that the 
option to return a ohattel cannot be 
exercised until after payment of the 
penultimate instalment of hire, a oon- 
tmat of hire-purchase so expressed is 
not an agreement to sell.— rUxmb v. 
DxmoAN & Fraser, Ltd., [1988] 
S, A. S. R. 139.— AUS. 
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to the terms of the agreement & during 
its currency, sold the motor car to a third 
party, from whom it was bought by deft. 
On a claim by the original vendors claiming 
damages from the deft, for conversion of 
the motor car : — Held : the agreement 
between pltfs. & the original purchaser was 
a hire-purchase agreement ; that the pro- 
missory note was given by way of collateral 
security only, & not by way of payment, 
conditional or other ; & pltfs. were therefore 
entitled to recover possession of the motor 
car. — Modern Light Cars, Ltd. v. Seals, 
[1934] 1 K. B. 32 ; 102 L. J. K. B. 680 ; 
149 L. T. 286 ; 49 T. L. R. 603 ; 77 Sol. Jo. 
420. 

249. Add, Annotation : — Consd. Modern Light 
Cars, Ltd. r. Seals (1933), 49 T. L. R. 603. 

252a. Liability for minimum payment— 

Termination of agreement by hirer.]— U. hired, 
under tlie terms <fc conditions of a lure- 
purchase agreement, a tandem bicycle for 
the term of lifty-tlireo weeks at small weekly 
payments. By cl. 5 of the agreement 11. 
was given an option of termhuiting the 
hiring at any time by returning the bicycle 
but remaining liable for the rent up to the 
date of the rei urn & for all other sums pay- 
able under the agreement & damages (if any) 
for any breach of any term of tlio agreement. 
By cl. 7 it was agreed that in the event of th<», 
hiring being determined no allowance or 
credit, etc., should be allowed to 11., but he 
was to pay by v^ay of compensation for 
depreciation of the goods in addition to any 
other sums payable thereunder such sums as 
with the amount previously paid for rent 
should make up a sum equivalent 1 o not less 
than one-half of the total amount inch' ding 
the option purchase price payable under tiKi 
agreement. H. having returned the bicycle 
in pursuance of cl. 5 after having paid only 
one instalment, pltfs. claimed a sum of 
110 lOs. OcZ., being as to £1 Is. aiTe?ars of rent, 
& as to £5 12s. Od., tlie further sum due 
under cl. 7. The county ct. judge having dis- 
allowed the latter amount as being a penalty, 
but having awarded pltfs. the sum of £1 15s. 
as damages in lieu thereof, pltfs. now 
appealed : — Jleld : no question as to j^ltfs.’ 
claim under cl. 7 being liquidated damages 
or in the nature of a penalty arose, & there- 
fore the money for which the hirer had made 
himself liable had to be paid & the claim 
could not be impeached on any principle of law. 
— Associaitcd Distributors, lyrD. v. Hall, 
[1938] 2 K. B. 83 ; [1938] 1 All E. R. 511 ; 
107 L. J. K. B. 701 ; 158 L. T. 230 ; 54 T. 
L. R. 433 ; 82 Sol. Jo. 136, C. A. 

252b. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 


cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons 
Held : no actual debt had been incurred & 
the action was not maintainable, pltfs.* 
remedy being in damages only. — National 
Cash Register Oo. v, Stanley, [1921] 8 
K. B. 292 { 90 L. J. K. B. 1220 ; 125 L. T. 
706 ; 37 T. L. R. 776 ; 06 Sol. Jo. 043, D. 0. 

254. Add, Annotation: — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

255. Add, Annotaiion : — Refd. Albemarle Supply 
Co. V, Hind (1927), 43 T. L. R. 783. 

256a. After unsatisfied judgment for instal- 

ments.] — Deft, had entered into a hire- 
Xmrehase agreement with pltfs. for the 
acquisition of a cold-room. Several instal- 
ments being in arrear, pltfs. brought an 
action, & obtained judgment for the amount 
of the instalments due. As the judgment 
remained unsatislied, pltfs. retook possession 
of most of tlie cold-room, but were prevented 
from retaking all of it. They tlierefor(‘ 
brought the present action to recover the 
rest of the goods. It was contended by deft, 
that the result of the judgment in tlio first 
action, hiving an action to recover the value 
of the chattel, had the elTect of terminating 
the contract transferring the ownership 
of the chattel to deft. : — Held : the lirst 
action was nirndy one for instalments due, 
did not operate to transfer the ownership 
in the chattel. As tliero was still a breach of 
contract, pltfs. were entitled to recover 
possession. — South Bedfordshire Elec- 
TiiicAJ^ Finance, Ltd. v. Bryant, [1938] 3 
All E. R. 580 ; 82 Sol. .Jo. 081, C. A. 

257. Add, Annotation : — Apld. A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 601. 

258. Add, Annotations : — Dlstd. A,-G. v, Pritchard 
(1928), 97 L. J. K. Jk 501. Consd. South 
Bedfordshire Jillectzical J^^inance, l^td. v, 
Bryant, [1938] 3 All E. R. 580. 

258a. Recovery of unpaid Instalments.] — On 

a claim by the owner of furniture for unpaid 
instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remedy was to sue for damages for 
breach of contract. — A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 661 ; 44 T. L. R. 490. 


248 vi. Whaiiapai/meni .] — 

Under a hlre-purobaso agrreenient the 
hirers made an initial payment Sc gare 
to the owDers bills of oxchanfm for the 
total amount of the monthly paymente 
as collateral security. These blUs were 
gubsequeptly discoUDt.ed by the 
owners ; — Held : no conditional pay- 
ment. Sc the property in the goods 
remained In the owners. — Be Rankin 
& SmLmAY, [18271 N. 162.— m. " 

si. Suhiect-matter — Radio sete.] — 
“ Electric equipment, apparatus, & 
appliances required in connection with 


the use of electric energy ” which by 
Order in Council have been added to 
the chattels or class of chattels that 
under the Chattels Transfer Act, 1908, 
may be disposed of by way of cus- 
tomary hire-purcliase agreements, has 
reference to outfits, devices and things 
necessary to bring of convey electric 
energy to the point where it can he 
used, & does not include equipment, 
etc., requiring electric energy in con- 
nection with their use. From this it 
follows that radio receiving sets cannot 
be the subject of customary hire- 
purchase agreements. — Blanchard v. 

13 


Randall Sc Kino, Ltd. (1937), 32 
M. C. H. 95.— A US. 

PART III. SECT. 8. SUB-SECT. 2. 

261 U. Initial payment at com- 

mencern^ of hirinff — Wheifter payment 
in advance or first, instalment — Auto 
Supply Co., Ltd. v, Raohunatha 
Chetty (1929), I. h. R. 62 Mad. 829. — 
TND. 

269 ii. - — .) — Rookrs V, Nanaimo 
Motors, Ltd. (1926), 37 B. O, R. 820.— 

CAN. 
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261. Add, Annotation Refd. Blakey v, Pendle- 
bury Property Trustees, [1931] 2 Ch. 255. 

262. Add. Citation 119 L. T. 632. 

Add, Annotations: — As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 746. As 
to (2) Apld. Oohen v. Roche, [1927] 1 K. B. 169. 

262a. .] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the a^eement pltfs. might, without 
any formal notice, put an end k) the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then duo, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest 1 he hirer had at the 
^ time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Muii- 
DOCH &. Co. V. Wood (1921), 126 L. I. 746 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. C. ; 
revsd, on other grounds (1922), 38 T. L. R. 
393, 0. A. 

264. After “ the owner can maintain an action for 
conversion against the purchaser” add ”, as 
the hirer has not ‘ agreed to buy ^ the goods 
within Factors Act, 1889 (c. 46), s. 9.” 

Add. Annotation : — Consd. Buller & Co. v. 
Brooks, T. J. (1930), 142 L. T. 676. 

268a. Ownership at time of agreement — Necessity 
for.] — Pltfs. were ” hire-purchase dealers.” 
Their business consisted in purchasing motor 
cars from the owners thereof for cash & 
letting them out to would-be purchasers on 
hire-purchase agreements. At the request 
of deft, pltfs. purchased a motor from K., 
& on Nov. 12, 1931, entered into a hire-pur- 
chase agreement in respect of that car with 
deft. In the hire-purchase agreement pltfs. 
were called ” the owners ” & deft, was called 
” the hirer.” The agreement provided {inter 
alia) for the payment by the hirer of a de- 
posit of £96 ” in consideration of the option 


of purchase hereinafter contained.” The 
usual provision was made for the payment 
of rent by monthly instalments, & it was 
agreed that if the hirer desired to terminate 
the hire, or if the owners terminated the 
hire or retook the car for non-performance 
of any terms of the agreement, the hirer 
should pay such sum as, with the deposit 
& instalments already paid, would make a 
total of £235 ” by way of compensation for 
depreciation of the said motor.” There was 
the usual option to the hirer to become the 
purchaser oi the car on completing the pay- 
ment of instalments totalling with the de- 
posit (which was to become the absolute 
I)roperty of the owners, & for which credit 
was to be given only in the event of the pur- 
chase being completed or the depreciation 
money becoming payable) £309 6s. 6d., or 
by payment at any time after the execution 
of the agreement of the outstanding balance 
of that amount, “ but unless & until such 
purchase has been so effected the motor 
shall be <fe remain the sole & absolute pro- 
perty of the owners, & the hirer a mere 
bailee thereof.” Deft, paid the deposit of 
£95 to K., who gave credit for it to pltfs. 
against the purchase price paid by them. 
Deft, then made default in payment of the 
first instalment of rent. Pltfs. retook the 
car & sued deft, in the Mayor’s & City of 
London Ct. for £100 (being the £235 deprecia- 
tion money, less the £95 deposit, & £40 
abandoned to bring the claim within the 
jurisdiction of the ct.). After action brought 
it was discovered that K. had no title to the 
car, of which he had obtained possession 
dishonestly. The car was claimed by the 
true owners, who wore then bought out by 
pltfs. Deft, contended that it was a con- 
dition of the contract that pltfs. were the 
owners of the car at the date of the hire- 
purchase agreement, & could give deft, a 
valid option of purchase. That condition 
being broken he contended that he was 
under no liability to the pltfs., & he counter- 
claimed for the return of the deposit of £95 
(which pltfs. had never actually received, 
since it had merely reduced the amount out 
of whioh they were swindled by K.). Judg- 
ment having been entered in- the ct. below 
for deft, on the claim & counterclaim, pltfs. 
appealed : — Held : on the true construction 
of the agreement there was an express con- 
dition that pltfs. were the owners of the motor 
car & entitled to give deft, an option to pur- 
chase it ; that condition was broken, & the 
judgment on the claim was therefore right. 
As to the counterclaim the deposit was 
expressly stated to be “in consideration of 


264 V. .1— Pltf. & C. en- 

tered Into a hire-purchaeo aflrreonient 
in the usual form in respect of a motor 
oar. After making his first payment 
O. delivered the car to deft. w. to soil. 
Deft. K. bought the car at an auction 
conducted by W . : — Held : both defts. 
were liable to pltf. — Abchibaud e. 
Washkr & Co. it Kinnernet, [1923] 
N. 2. L. U. 166.— N.Z. 

ta. Seitntre by owner on defanlt by 
hirer — Ooods of third party attached to 
chattel — Conversion by ovmer.] — M. had 
hired to W. a motor lorry with solid 
tyres. These became worn out, Sz B. 
fitted new tyres to the lorry under a 
bire-purohaae afnoement with W. 


Subsequently W. made default under 
his hiring agrreement with M., whp 
seized the lorry & refused to hand over 
the tyres to B. The tyres wore detach- 
able only br moans of special machinery 
which M. did not possess : — Held ; If. 
was entitled to possession of the tyres, 
& could succeed against M. in an action 
for detinue. — Bbroouonan tJ. British 
Motors, Ltd. (1929), 30 S. R. N. S. W. 
61 ; 47 N. S. W. W. N. 10.— AUS. 

BO. Wrongful repossession by owner — 
Measure of damapes.] — Pltf., who was 
then share farming, hired from deft, 
a harvester with the option of purchase. 
When ho still had to pay £83 if he 
wished to comploto his purchase he 

u 


gave up farming & went mining for 
gold. He loft the machine with a 
neighbour for safe cujdody, & deft. 
\vrongfully re-posscasod it, & after 
doing some necessary repairs, resold 
it for £82, which was the best price 
possible. Pltf. claimed to be entitled 
to substantial damages for conversion 
assessed in accordance with the rules 
laid down in Liesbosch {Owners) v. 

Edison {Owners), [193.3] A. G. 
448 : — Held^r as pltf. had abandoned 
farming the harvester was not a factor 
in his business as a going concern, & 
ho was entitled to nominal damages 
only. — Mizza v. McKay-Massey 
Harris (H. V.) Pty., Ltd., [1935] W. A. 
L. R. 87.-AUS. 
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the option of purchase,” which pltfs. were 
never in a position to give. The considera- 
tion had therefore wholly failed, & the defen- 
dant had also rightly succeeded on the 
counterclaim. 

Qu, : whether, if the defective title of 
ptlfs. had not been discovered until a number 
of instalments of rent had been paid & deft, 
had had the use of the motor car for a sub- 
stantial part of the contemplated period, he 
could have recovered the whole of the instal- 
ments paid without deduction for use & 
occupation. 

Per Goddard, J. Apart from the express 
condition in this agreement, it is an implied 
condition (& not merely a warranty) of any 
hire-purchase ‘ agreement, that the persons 
letting the chattel are the owners of it at 
the date when the agreement is entered into, 
& not merely that they will become the 
owners before the option to purchase is 
exercised. Moreover, the doctrine that a 
bailee is estopped from denying his bailor’s 
title unless evicted by title paramount does 
not apply to hire-purchase, where the bail- 
ment of hire is coupled with an element of 
sale. — Karfl]?.'v. Ltd. v. Poole, [1933] 2 
K. B. 251 ; 102 L. J. K. B. 475 ; 149 L. T. 
140 ; 49 T. L. K. 418, D. C. 

Annotation Expld. & Distd. M(n’cantil(‘ Union (iuaraiitec 
Corpn., Ltd. r. WhoatUsy, 1 K. B. 4U0. 

268b. .] — Under a hire-purcluise agree- 

ment dated Ucb. 7, 193(3, pltfs. agreed to let 
a motor-lorry to deft, on usual liii*(5-purcha.se 
terms. Tlie lorry was bought A ])aid for by 
pltfs. on Fob, li, 193(), & was delivered to 
deft, on Mar. 8. On 8(^pt. 1(3, 193(3, pltfs. 
retook poss(*ssion of tlio lorry, deb . having 
got into arrears with his instalments, A svje(l 
deft, for the balance of d(‘preciation money A: 
instalments due. Deft, sought to reyrndiat^i 
the contract on the ground that pltfs. had 
broken the condition, express or implied, 
that they were the own(us of tlu^ lorry, & 
had a good title to sell or hire it, at the date 
of the signing of tlie agreement : — Held : 
the material date at which the implied con- 
dition as to title arose was not the date of the 


signing of the agreement but the date of the 
delivery of the lorry to the would-be hire 
purchaser, & by the material date pltfs. were 
the owners of the lorry. — Mercantile: Union 
Guarantee Corpn., Ltd. v. Wheatley, 
[19381 1 K. B. 490 ; [1937] 4 All E. H. 713 ; 
107 L. J. K. B. 158; L58 L. T. 414; 54 
T. L. II. 151 ; 81 Sol. Jo. 1002. 

268c. Purchaser absconding with goods — Effect 
on financing agreement.] — Pltfs. were financ- 
ing a hire-imrchase agreement of defts., who 
were the makers of ranges. The hire- 
purchase agreement w as entered int-o between 
pltfs. & the purchaser, & concerned the hire 
purchase of two ranges. Defts. agreed that, 
should pltfs. for any reason wliatsoever have 
to resume possession f)f the rang<“S, they 
W’ould, upon being called upon to do so, 
collect them, k> further agreed to purchase 
them at a price not exceeding the amount 
then outstanding under tlie hire-purtdiasc 
agreement. The purcliaser, after payitig one 
instahru'nt, absconded &: w^as adjudicated 
bkpt. Ih* took oiK^ of the ranges with him, 
Ac it was contended that defts. were under 
an obligation to purchase this missing range, 
A; to pay the purchase i)rice thereof, although 
it could not- be found :■ -Held : the agreement 
l>y d(‘ft-s. to pufchasci the range involved the 
capacity of pltfs. to give delivery of it, &, 
as pltfs. could not state wIkto the missing 
range wa-s, ckJts. wcT'ti under no obligation 
to ])ay th(^ amount agreed as the purchase 
price ticM'eof. Watlino Trust, Ltd. v. 
BRlFFAUJ/r llANOE ('o., Ltd., [1938] 1 All 
E. 11. 525 ; 82 Sol. Jo. 233, 0. A. 

271a. .] — Dash v . Faulkner (1880), 2 

T. L. R. 255. 

272a. Breach of agreement as to method 

of redellvery — Goods stolen — Measure of 
damages.] — Booth v , Wellby (1928), 165 
L. T. Jo. 213, C. A. 

274a. Materials supplied by bailee — Implied war- 
ranty of fitness for purpose.] — Pltfs, en- 
trusted a motor-car for repair to defts., who 
were garage i)ropri 0 tors & repairers of motor- 
cars. In the course of repairing the car 


PART III. SECT. 4. 

269 i a. A— Held: a 

firm of upholHterers who had con- 
tracted to remove, beat, & relay a 
carpet, were not liable for its accidental 
destruction while in the premiseH of a 
firm of can>ct -beaters with whom they 
had sub-contracted to beat it, there 
being no delectus per sours in such a 
contract as to bar them from employ- 
ing a sub -contractor, & no negligence 
In the selection of the sub -con tractor. — 
Stevknbon & Sons v . Maule & Son, 
[19201 8. C. 336 ; 67 Sc. L. R. 284.— 
SCOT. 

269 Iv. .1 — On leaving 

his motor car at deft.'s garage for 
the purpose of having It repaired pltf. 
signed a “ work order,’* at the end of 
which there appeared in small type 
the following : “ this oo. does not 

assume in any way any liability 
whatever either for cars left with us 
for repair, storage or other pur- 
poses. or while being driven by our 
employees.” Pltf. did not call for 
his oar as soon as it was repaired 
& deft, put it in storage, but failed to 
remove the water from the radiator 
with the consequence that It froze 
& damaged the car : — Held : the 
above special clause in the work order 
exonerated deft, from liability whether 


pltf. bad read It or not. — W alden v. 
Hanky GaRaqe, Ltd., [19281 1 

I). L. B. 088 ; [19281 1 W. W. B. 371 ; 
39 B. C. B. 413.— CAN. 

269 V. Pltf. loft his 

motor car at the gurege of deft., a 
garage proprietor & motor mechanic, 
& Instructed him to adjust the head- 
lights of the car. In the garage was 
exhibited a notice, seen by pltf., 
“ Cars garaged & driven at owner’s 
risk — Every caro but no responsibility.” 
Deft, drove the car on the road to test 
the headllghta, when a collision caused 
by deft.’s negligence damaged the car : 
— Held : the notice applied to the 
driving of the car during which the 
damage occurred, but did not amount 
to an unequivocal A unambiguous 
notlhcatioD to pltf. that the car was 
being accepted by deft, on terms that 
deft, was not to be liable for the con- 
sequences of his own negligence in 
driving, & therefore deft, was respon- 
sible. — Moran v. LiPsroMBE (1929), 
V. L. R. 10 ; 1929 A. L. R. 38.— AUS. 

269 vl. .] — An automobile 

left with deft, to be repaired & parked 
by deft, in an open shed at the rear 
of the repair shop, with the key in the 
ignition lock, & with no one in attend- 
ance for some 20 minutes to half an 
hour to protect it, was stolen and dam- 
aged. In an action to recover the cost 

15 


of the rejjairs necessitated by the 
damage it sulTcred while In the hands 
of the thief or thieves : — Held : deft, 
had been negligent & was, therefore, 
liable. — RoTiiEHKOHD & McDonald’s 
Okpiieum GAHAOKt;. Stewart-Wahner 
SALES CO., Ltd., [1935] 3 W. W. R. 
472 ; 60 B. C. R. 250.— CAN. 

270 i. Liability for acts of 

servant.] — A master Is liable for the 
conduct of his servant whom ho aolects 
& puts in bis place to discharge the 
duty he has undertaken, & this law Is 
applicable in a case of bailment. The 
oonduct of the servant la then the con- 
duct of the master, & the master is 
able to the bailor. 

Pltf., a customer of deft., left bis 
motor car at deft.’s service station to 
be supplied with gas & oil & washed. 
There were no facilities at the station 
for washing the car, & deft.’s servant, 
as was his duty, took out the car to 
drive It to a garage to be washed. 
On the way to the garage the servant 
changed his mind & drove the car In 
another direction ” upon a frolic of his 
own.” In doing so he ran the car into 
a telephone polo A damaged the oar : — 
Held : deft, as master was liable in 
damages for the wrongful act of his 
servant. — V an Geel v. Warrington, 
[19291 1 D. L. R. 94 ; 63 0. L. R. 143, 
—CAN. 
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defts. obtained from the makers of the car, 
& fitted, six new connecting rods. One of 
these rods had a latent defect, which defts. 
could not by reasonable care or skill have 
discovered, & it broke, causing extensive 
damage to the engine. PItfs. brought an 
action in the coimty ct. claiming damages 
from defts., but the county ct. judge gave 
judgment for defts. on the ground that he was 
not prepared to hold, in the absence of direct 
authority, that in a contract for work done & 
materials supplied there was an absolute 
warranty that the materials supplied were 
fit for the purpose. PItfs. appealed : — 
Held : the warranty implied in a contract 


for work done & materials supplied as to the 
fitness of the materials was not less than that 
implied in a contract for sale of goods — 
namely, an absolute warranty of fitness. 
But that warranty might be excluded if it 
appeared that the person giving the order did 
so in such a form as to show that he did not 
rely on the contractor’s skill & judgment. 
The case must therefore go back to the county 
ct. judge for him to determine on the evidence 
whether the implied warranty was in fact 
excluded or not. — Myers (G. H.) & Co. v. 
Brent Cross Service Co., [1934] 1 K. B. 
46 ; 103 L. J. K. B. 123 ; 150 L. T. 96, 
D. C. 
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278. Add. Annotations : — Refd. Mertens v. Home 
Freeholds Co,, [1921] 2 K. B. 620 ; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922 ; The Pene- 
lope, [1928] P. 180; May v. May, [1929] 2. 
K. B. 386 ; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
, Society, [1936] 2 All E. R. 242. 

280. Add. Annotations: — Cons^ . Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd. Lake v. 
Simmons (1926), 96 L. J, K. B. 686. 

286. Add. Annotations : — Refd. Russian Com- 
mercial & Industrial Bank r. Comptoir 
D’Escompte de Mulhouse (1924), 93 L. J. 

K. B. 1098; The Jupiter (No. 3) (1927), 137 

L. T. 333. 

286. Add. Annotation : — Refd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

287. Add. Annotations : — Distd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. Refd. 
Rarflex, Ltd. v. Poole, [1933] 2 K. B. 251. 

290. Add. Annotation : — Refd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 

206. Add. Annotations : — Distd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223 ; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 
172. 

298. Add. Citation: — 19 Q. B. D. 68. 

Add. Annotations : — Consd. Flatau v. Sawyer 
(1802), 8 T. L. R. 666. Refd. Sarat Chunder 
Dey V. Chunder Lala (1892), 66 J. P. 741 ; H. 
V. H., [1928] P. 206. 

299. Add. Annotation : — Consd. Laurie & More- 
wood V. Dudin (1926), 134 L. T. 309. 

800. Add. Annotation : — Consd. Laurie Sc More- 
wood t;. Dudin, [1926] 1 K. B. 223. 


804a. .] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — Laijrib & 
Morewood V. Dudin & Sons, [1926] 1 K. B. 
223 ; 96 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. R. 149 ; 31 Com. Cas. 96, 0. A. 

Annotations: — Consd. Walt & James v. Midland Bank 
(1926), 31 Com. Cas. 172; Re Wait, (1927] 1 Ch. 606. 

304b. .] — Wait Sc James v . Midland Bank 

(1926), 31 Com. Cas. 172. 

306. Add. Annotation : — Consd. Laurie & More- 
wood V. Dudin, [1920] 1 K. B. 223. 

309. Add. Annotations : — Apld. The Joannia Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. 

312. Add. Annotations : — Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Refd. Vandopitte 
V. Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

813. Add. Annotation : — Refd. Lake v. Simmons 
(1920), 96 L. J. K. B. 586. 

817. Add. Aymotaiion : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

318a. .] — Singer Sc Co., Ltd. v. Foulkes 

(D. E.) Sc Co., Ltd. (1931), 75 Sol. Jo. 603. 

319a. Completion of work — Goods sent to trades- 
man for work to be done.] — Where goods are 
sent to a tradesman to exerci^ his skill 
upon them, his duties as bailee do not cease 


PART IV. SECT. 1, SUB-SECT. 1. 

276 ii. .] — The law Imposes an 

obligation upon a bailee to restore tho 
article bailed to the bailor, subject to 
this, that tho bailee is excused from 
restoring it if his Inability to do so is 
due to DO want of reasonable care on 
his part. — Patrrson v. Miixxb, [1923] 
V. L. R, 56.— AUS. 


PART IV. SECT, 1, SUB-SECT. 7. 

81611. .] — S. sold certain 

sheep to D. Under the contract of 
sale, on a fixed date, a count &, pro 
forms delivery was to bo given, & 
such delivery was to be taken only 
upon payment in cash of the fnll 
amount of the purchase-money Sc 
not before. Until such payment In 
oash, or until all cheques, etc., given 
In payment were met & satisfied, the 
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sheep were to remain the sole Sc abso- 
lute property of 8. During the period 
between the pro formd delivery Sc. 
payment the sheep were to be in charge 
of D. D. sold the sheep though 
payment to S. in aooordauoe with the 
terms of the oontract bad not been 
made : — Bdd : under the terms of 
the oontract, S. had a right to im- 
mediate possession of the sheep. — 
ScoTTON V. BninaB Sc. Go., Ltd. (1919), 
19 N. S. W. L. R. 70.— AU8. 



VoL m.— Bailment. Cases 819a— 382. 


ae soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — Mitchell v. Davis 
(1920), 37 T. L. B. 68, 

822. Add, Annotation : — Retd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

325. Add, CUation:--n9 L. T. 632. 

Add, Annotations : — Consd. Nelson Murdoch 
V. Wood (1922), 126 L. T. 745. Refd. Cohen 
V. Roche (1926), 95 L. J. K. B. 945. 

S29a. After termination of bailment.] — 

Semble : a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired. — U pham v, Goulstone 
(1843), 2 L. T. O. S. 166. 

333a. Loss of goods without negligence — 

Involuntary bailee.] — If involuntary bailees 
of property, without negligence, do something 
which results in the loss of the property by 
the owner thereof, they are not liable for 
conversion. — Er.viN <fc Powell, Ltd. v. 
PLUMMT5R Rodois, Ltd. (1938), 50 T. L. R. 
158 ; 78 Sol. Jo. 48. 

336. Add, Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B, 443. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 

838. Add, Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Apld. Betts v. Metro- 
politan Police District Receiver (1932), 48 
T. L. R. 517. Consd. Copper Ex 002 *^ Assocn. 
Inc. V. Mersey Docks & Harbour Board (1 0.32), 
48 T. L. R. 642. 

339. Add, Annotation : — Consd. White v. Smith ' 
(1927), 96 L. J. K. B. 397. 

839a. Right of sale — On non-payment of charges 
— Storage of goods.] — Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds ; — Held : 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling. — Willetts v, Chaplin 
& Co. (1923). 39 T. L. R, 222. 

340. Add, Annotations : — Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. L. ft. 


886. Consd. Alexander v, Rayson, [1936] 1 

K. B. 169. 

348. Add. Annotation : — Consd. Buller & Co. v . 
Brooks, T. J. (1930), 142 L. T. 676. 

850. Add. Annotations : — Consd. Leitch (William) 
& Co. V. Ley don ; Barr (A. G.) Co. v. 
Maegeoghegan (1930), 47 T. L. R. 81. 

357. Add, Annotations : — Apld. The Joannis Vatis, 
[1922] P. 02. Refd. The Rosalind (1020), 90 

L. J. P. 126. 

871. Add, Annotations : — Consd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. Refd. The 
Arpad, [1934] P. 189. 

372. Add, Annotation : — Refd. The Joannis Vatis 
(1921), 16 Asp. M. L. G. 506. 

373. Add, Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 ; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1 K. B. 127. 

374a. S. P. Brown v. Hand-in-Hand Firp; In- 
surance Society (1895), 11 T. L. R. 538 ; 
39 Sol. Jo. 672. 

374b. With interest from date of loss.] — 

While on hire by the Admlty. a steam trawler 
was sunk through a collision with the R. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover os part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or Joss, 
with interest from that date ; but inasmuch 
as there was an agn^ement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 

379. Add. Annotations: — Apld. The Zelo, [1922] 
P. 9. Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127 ; Wilston S.S. 
Co. V. Andrew Weir (1925), 31 Com. Cos. 111. 

381. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. Ij. R. 
494. 

382. Add. Annotation: — As to {!) Refd. McAlister 
(or Donoghue) v, Stevenson (1932), 48 
T. L. R. 494. 


PART IV. SECT. 2, SUB-SECT. 1. 

344 V a. .] — Wall v. 

Porter, [1930] 3 D. L. R. 343.— CAN. 

854111. Joint negliaence 

of bailee third jMriy. J — A. entrusted 
hia motor car to C. for repairs. While 
the car was being tested by C. It oame 
Into collision with a lorry belongring 
to B. In an action for damages 
brought by A. against B., the Jury 
found that the driver of the lorry had 
driven at an exoessive speed. & that 
the driver of the motor car was negli- 
gent In not keeping a proper look-out : 


— Held : the doctrine of identification 
of bailor & bailee was not applicable 
In relation to liability for negligence. — 
Wellwood e. Kino (Alexander), 
Ltd.. [1921 j 2 I. R. 274.— IR. 


354 iv. .} — A bailor is not 

so far Identified with his bailee as to 
be prevented from recovering damages 
against a third person with respect to 
injuries to the subject-mativcr of the 
bailment resulting from the negligence 
of the third person & the contributory 
negligence of the bailee. — EIrahn v. 
Bell, [1930] 2 W. W. R. 146: 4 
D. L. R. 480 ; 24 S. L. R. 365.— €AN. 
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PART IV. SECT. 2, SUB-SECT. 2. 

875 il. Proceeds of sale paid to 

ftetUious owner.] — The owner of furiij- 
turo entrusted it to pltf. for storage. 
Pltf. was fraudulently Induced to send 
the furniture for sale by deft., who was 
to account to the owner for It. Deft, 
sold the furniture & paid the purchase- 
money to the person who hiul falsely 
represented himself to be the owner : — 
field : pltf. could not maintain an 
action against deft, either for conver- 
sion or for money had & received. — 
Grace Brothers, Ltd. v. Lawson 
(1922), 31 G. L. R. 130.— AUS. 
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d90a. Purchaser — Bailment by seller — Effect 

of exemptions clause in contract of bailment.] 

— When goods in a warehouse are sold & the 
seller gives the buyer a delivery note ad- 
dressed to the warehouseman, which the buyer 
accepts, the buyer becomes assignee of the 
contract between the seller^ & the warehouse- 
man 4fe is bound by its ternis. Where, there- 
fore, the contract between the seller & the 
warehouseman contained a clause exempting 
the latter from liability for negligence causing 
injury to the goods, & the goods were in fact 


injured while in the warehouse through the 
alleged negligence of the warehouseman : — 
Held : the warehouseman was entitled to 
rely on the exemptions clause as a defence 
to an action claiming damages for negligence 
brought against him by the buyer. — H. M. F. 
Humphrey, Ltd. v. Baxter, Hoare 4fc Co., 
Ltd. (1933), 149 L. T. 603 ; 77 Sol. Jo. 640. 

392. Add. Annotatlom : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] I K. B. 488. 


responsible for the negligence of his 
bailee. — Gibson v. O’Kkjenky, [1928] 
N. I. 66.— IR. 


PART IV. SECT. 2, SUB-SECT. 8. 

388 1. Negligence of hirer in use of 


chattel .] — Wainio t>. Beaudreault 
(Ont.). [19271 4 D. L. R. 1131.— CAN. 
883 ii. .] — A bailor is not 
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Vol. m. Cases 4a — 128a 


BANKERS AND BANKING. 

Part I. — Constitution and General Position of Banks. 


4<a. Restraint of transfer — Practice.] — An applica- 
tion under 39 & 40 Geo. III., c. 36, to restrain 
the Bank from making a transfer without 
making them parties, must be upon notice 
to defts., or on ai'fidavit, as in cases of waste. 
— A.-O. i;. Gale (1802), 0 Ves. 772, n. ; 
31 E. 11.1301. 

9a^ To foreign trustees.] — -Demurrer 

allowed to a bill by the Bank of England for 
an injunction against the action of an exor. 
claiming a transfer of stock. Considering the 
stock as specifically bequeathed (which was 
doubtfifi) to trustees in Prance upon special 
trusts, if the exor. cannot maintain the action 
upon the nature of the bequest, or as having 
assented, the injunction is unnecessary ; 
if he can, upon his title to the stock, to be 
applied as tlicj other property, there is no 
equity. — Bank of England v. Lunn (1809), 
15 Ves. 569 ; 3:' E. U. 870. 

23. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 610. 

38a. Court of Chancery Act, 1841 (c. 6), 

s . 4 .] — Chamberlain & Sproat v. Walt. & 
Lloyd (1920), 150 L. T. Jo. 387. 

56. A^d, Annotations : — Distd. Hong Kong <& 
Shanghai Bank v. Lo Lee Shi, [1928] A. 0.181. 
Consd. Slingsby v. District Bank, Ltd. ( <931), 
47 T. L. R. 587 ; Koch v. Dicks, [i‘f32] 
W. N. 156 ; Broken Hill Proprietary Co. 
Latham (1932), 48 T. L. R. 030. 

57. Add. Ayinoiaiion: — As to (2) Consd. Woollatt 

V. Stanley (1928), 138 L. T. 020. 

67a. .] — Snow v, Leatham (1820), 2 

C. & P. 314 ; 172 E. R. 141, N. P. 

Annotation .-—-Refd. Slater v. West (1828), 3 C. & P. 32r). 

98. Add, Annotation : — Consd. Bailey v, Bailev, 
[1926] Ch. 758. 

106. CUaiions For “ 3 L. T. M. C. 84 ’’ read 
“ 3 L. J. M. 0. 84.” 

107. After this case add : — ■ 

j flow. Savings Bank Act, 

1920 (c. 12), s. 1, & Savings Bank Act, 1929 
(c. 27), s. 10, Sched. 

112a. “ Dispute ” — Conflicting claims to deposit — 
Jurisdiction of Registrar of Friendly Societies.] 
— Held * (1) the words ” any person claiming 
to be entitled to any money deposited in sucti 
savings bank ” in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor Sc a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Re^strar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — Bailey v, 
Bailey, [1926] Ch. 758 ; 95 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 502, C. A. 


112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under.^P., who 

had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which ho left the money to deft. The name 
of a witness appeared on the form, but P. 
bad not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster- General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., as money 
received by him to the use of pltf. : — Held : 
the form was invalid, & the position of deft, 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — Pearman v. Charl- 
ton (1928), 44 T. L. R. 517 ; 72 Sol. Jo. 368. 


Sect. 6a.-~MUNiaPAL SAVINGS BANKS. 

112c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at a municipal savings bank, 
which ho purported to nominate to his two 
daughters under tiio regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was mad(j by one of his next 
of kin for a declaration that the nomination 
was void, on the ground tliat there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, Sc that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act Sc void : — Held : regulations 
as to nominations could bo made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under those regulations Sc such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good. — Re Kimber. Vale v, Rockman, 
[1928] Ch. 749; 97 L. J. Oh. 430; 139 

L. T. 550 ; 72 Sol. Jo. 545. 


128. Add. Annotation : — Refd. Re Lee Behrens 
& Co. (1932), 48 T. L. R. 248. 

128a. To act as sole Judicial trustee with 

remuneration.] — A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of ” a person ” under Judicial Trustee Act, 
1896 (c. 35 ). — Re Cohen, Cohen v. Cohen 
(1918), 02 Sol. Jo. 682. 


PART 1. SECT. 6. 

Ill i. Savings bank hook — Notice of 
loss — Meaning of “ lost .**] — A rule of 
the SarinfiTB Bank of South Australia 


which br the Savlngrs Bank Act, 187r>, 
has the same force as if inserted in the 
Act, provides that if a pass-book bo 
lost, notice In writing Rball forthwith 
bo given to the bank : — Held : a 
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stolen pass-book is lost within the 
moaning of the rule. — M iohail v. 
SAvivofS Bank of South Austkaiaa, 
119301 S. A. S. R. 00.— AUS. 
t. Road now “ 112a 1.*’ 


8 * 



Cases 156—281. 
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156. Add. Citation: — avb nom. B ank op Austral- 
asia V. Bank op Australia, 12 Jur. 189. 

159. Add. Citation 18 Jur. 885. 

106. Add. Annotations : — Refd. Wright v. Morgan, 
[1920] A. C. 788 ; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 167. 

169. Add. Annotations: — Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insoe., [1925] Oh. 407. 

203. Add. Annotation : — ^Refd. Employers’ Lia- 
bility Assce. V. Sedgwick Collins (1920), 95 
L. J. K. B. 1015. 

215a. S. P. Fry r. Russell (1858), 3 0. B. N. S. 
006 ; 140 E. R. 902 ; sub nom. Fry v. 


Bussell, Powis v. Butler, 27 L. J. O. P. 
163 ; 4 Jur. N. S. 193. 

226. Add. Citation : — 1 Be G. F. & J. 17. 


Sect. 8.— FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 

For See Companies ” read as follows : — 

230a. Credit notes of Russian State Bank — Rights 
of holders.] — Marshall v. Grinbaum (1921), 
37 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1198-1209. 

231. Add. Amiotations : — As to (4) Refd. Banque 
Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Donalds^m v. Crossland, [1929] A. 0. 
297. 


PART I. SECT. 7, SUB-SECT. 3. 

y i. .] — R. V. Barnard 

(1926), 44 Can. Crim. Gas. 137 ; 57 
O. L. R. 397.— CAN. 

y ii. J R. V. Smith 

(1925). 44 Can. Crim. Cub. 3C1 ; 67 
O. L. R. 383.— CAN. 

y iil. R. t>. Gouoh 

(1925), 44 Can. Crim. Gaa. 122 ; 67 
O, L. R. 4 20,— CAN. 

■ Bg. Qualificaiion — Bank of Canada.] 
— Bank of Canada Act, 1934 (Dom.), 
providoB, by Hoct. 10 (2), that the 
PiPrmancnt (llrectorH of the bank shall 
1)0 Bolooted from dlvoralflod occupa- 
tions. By soot. 43, the Govorno’ in 
Oomicil iH directed to make bye-laws 
with respoot to, inter alia, “ the nomina- 
tion of directors ... & what con- 
stitutes such nomination " ; & a bye- 
law made pursuant thereto jirovldod 
that the perHona to be declared elected 
should be (a) the two persons receivinff 
the two groatOHt number of votes 
among the caiidldatos whoso “ chief 
occupation la in primary industry,” 
(6) the two persoDH receiving the two 
greatest number of votes among the 
oandldatoH whose ” chief occupation is 
In commerce or manufacturing,” (c) the 
three persons receiving the greatest & 
two next greatest number of votes 
among the candidates whose ” chief 
occupation la other than in primary 
indiiatry, commorce or manufacturing.” 
Deft. W., who was uouiinatod for 
election os a director, was doacribed on 
the li.at of nominees aa an ” accoun- 
tant,” but on tho list of shareholders 
his dosorintion was ” merchant.” Pltf., 
a Bhai*ohoKlcr, >vho ullogod that \V. was 
in fact a merchant & not an accountant, 
&, therefore, that ho could bo 
nominated under category (6) only, 8: 
who sued for a declaration that he was 
Inoligible imdor (c), obtained a man- 
datory order requiring W. to withdraw 
his acceptance of his nomination ; — 
Held : the que.stion of W.’s proper 
category w^as one of fact which could 
bo tried properly only at the trial of 
the action & since the evidence sup- 
porting tiie order did not e8tal)li8h 
that pltf. was clearly right he could not 
be said to be entitled to an injunction, 
on ” tho balance of convonlence ” it 
should bo dissolved, — Bain v. Bank of 
Canada & Woodward, [1935] 3 

W. W. R. 25 ; 4 B. L. R. 112 ; 50 

B. C. R. 138.— CAN. 

PART I. SECT. 7, SUB-SECT. 4.— B. 

214 lx. By administrator to 

nejTt of A*in. 1 — Clarkson v. McLean 
(1918), 42 O. L. R. 1 ; 13 O. W. N. 
373.— CAN. 

PART I. SECT. 7. SUB-SECT. 4.— C. 

sa. Dividtnds payable after share- 
holder’s death — Belong to legeUces .] — 
Bryson t>. Bryson (1927), Q. R. 65 
S. 0. 112.— CAN. 


PART I. SECT. 7, SUB-SECT. 6. 

u I. Appointment of interim 

liquidator — Notwithstanding curator ap- 
pointed.] — Re Home Bank of Canada 
(Ont.), [1923J 4 D. L. R. 891.— CAN. 

X i. Pensions fund society — Right of 
members to /atwi. H-Where the merger 
or winding up of a bank constitutes a 
cessation of employment & a pensions 
fund society has been founded in 
accordance with Pension Fund Societies 
Act, R. S. C., 1906 (c. 123), members, 
ox-meiubers & pensioners rank for 
ilistrlbution of the funds of the society 
according to the byelaws of the society 
regardless of tho general law unless the 
byo-laws moke no provision for the 
ease in question. — Re Societk dk la 
OAISSE DE RETRAITK DE LA BaNQDE 
Nationale, Trudel V. Lb.moine, 
[19251 4 D. L. n. 97 ; [19251 S. 0. R. 
698 ; affd.. L1920] 3 13. L. R. 988.— CAN. 

b (i>. 157) i. Dank not properly 

incorporaUui — Effect upon position of 
shareMolders.] — Re Home Bank of 
Canada, [1927) 1 I>. L. R. 871; 59 
D. L. R. 654 ; 8 0. B. R. 143.— CAN, 

j i. Dd)t to party liable as 

surety,] — In the winding up of a bank 
a person liable to the bank as surety 
may set off his personal right against 
the bank os a uepositor, where both 
debts exist at the time of the winding 
up. — Clarkson e. Rorinet, [1925J 4 
U. L. R. 778 ; varying, 26 0. W. N. 
4GG.— CAN. 

j li. Debt to party liable as 

partner.] — A partner, with his co- 
partner, was sued by the liquidators 
of an insolvent hank for a partner- 
slUp debt, for which ho had plcwlged his 
individual deposit In tho bana : — Held : 
he was entitled to have his separate 
deposit applied, either os a set-off 
In the action, or against tho partnership 
debt. — Clarkson r. Smith & Gold- 
berg, [1926] I D. L. R. 509; 58 
0. L. R. 241.— CAN. 

j iii. .1 — Clarkson & Home 

Bank of Canada v. Lancaster (192 7), 
38 B. C. R. 217.— CAN. 

223 1. Liability to contribute — Trus- 
tee.] — Held: not personally liable, as 
tho will was sufflclently *‘ named ” in 
the book.s of the bank in oouneotiou 
\^th the actual holding . — Re Home 
Bank of Canada. National Trust 
Co.’a Cask (1925), 57 O. L. R. 27 ; 6 

C. B. R. 644 ; affg. 5 C. B. R. 318.— 
CAN. 

8 b. Action by bank — Seeuniy for 
costs. 1 — Order made. — H ome Bank v. 
Hamona Farmers Assocn., [19271 1 
W. W. R. 528 ; 21 Saak. L, R. 420.— 
GAN. 

PART I. SECT. 10, SUB-SECT. 1. 

a (p. 169) i. .1— Cun- 

ningham t). Northern Banking Co., 
Ltd., [19281 N. I. 112.— IR. 


■ 0 . Right to give consent for adding 
bank as party.] — A local manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the adding of a pltf. — 
Kusoh V. Peat, [1922] 2 W. W. R. 174 ; 
63 D. lu R. 408 ; 15 Sask. L. R. 324.— 
CAN. 

t (p. 160) i. The local 

manager of a bonk, in answer to the 
inquiry of a customer, informed 1dm 
that a cheque held by him was good, & 
tho customer indorsed the cheque & 
left It with tho manager to be applied 
against his debt to the bank, &, relying 
on such assurance, permitted Ids 
position aa against the maker of the 
cheque to be altered to his prejudice. 
On the failure of the maker to provide 
funds to meet the cheque : — Had : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by tho cheque. — Banque 
d’Hochelaoa V. Brunet, [1925] 2 
W. W. R. 447.— CAN. 

f (p. 160) ii. .1— The 

acceptance of a cheque by a local bank 
manager is bhiding on the hank, 
although* at the time the drawer has 
insufficient funds to meet it. — Lkduo 
V. La Banque D’Hochelaga, [1926] 1 

D. L. R. 433 ; [1926] S. C. R. 76.— 
CAN. 

235 ill. LiabUUy of bank.) — 

R., a branch manager of deft, bank, 
suggested to pltf. that some part of 
pltf.’s moneys on deposit with iho bank 
should be invested, stating that an 
investment could be found which would 
return interest at 8 per cent. For the 
purpose of such on investment, pltf. 
handed to R. two cheques, one pay- 
able to cash on bearer, & the other 
payable to self or hearer & indorsed by 
pltf. R. used the money for his own 
purposes. Pltf. sought to recover tho 
amount from the bank. This ct. found 
on the evidence : that pltf. believed, 
& R. intended him to believe, that R., 
in making tho proposal, was acting 
as agent of the bank ; that pltf. 
believed he was placing his money at 
the disposal of the bank, & R. was fully 
aware of this ; that unrestricted dis- 
cretion was committed by pltf. to R. 
as to tho nature of the investment : — 
Held : the bank was notjiablo. In this 
transaction R. was not doing something 
of a kind that, as agent of the bank, he 
was authorised to do, in the sense that 
such a transaction would fall within the 
general scope of his employment. — 
KOVAL Bank or Canada v. Mack, 
[1932] S. C. R. 488 ; 1 D. L. R. 763.-^ 
CAN. 

235 Iv. — ^ .] — The manager of 

a local branch of deft, bank suggested 
an investment to pltf. who had an 
account in tho savings bank dept. 
Pltf. signed a cheque payable to cash 
on bearer for the amount required Sc 
gave It to the manager to complete the 
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287. Add. Annotaiion : — Reid. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

289. Add. Annotations: — As to (2) Apld. Klein- 
wort, Sons &> Co. v. Associated Automatic 
Machine Corpn., Ltd. (1932), 77 Sol. Jo. 12. 
Refd. Kreditbank Oassel G.m.b.H. v. Schen- 
kers, [1927] 1 K. B. 826. Oenerally, Refd. 


Beckitt V. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. 

247. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

263. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


Part il. — Business of Banking. 


264. Add. Citation i — sub nom. Bank op Austra- 
lasia i;. Bank op Australia, 12 Jur. 189. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — Pltf. 
had an account with defts.* branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W'., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He die-, in fact, present it for pay- 
ment shortly iJter 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid ; — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights. — Baines v. National Provincial 
Bank, Ltd. (1927), 96 L. J. K. B. 801; 
137 L, T. 631 ; 32 Com. Cas. 216. 

272. Add. Annotations : — Consd. Joacliimson v. i 
Swiss Bank Corpn., [1921] 3 K. B. 110. | 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. 0. 777. I 


274. Add. Annotaiion : — Consd. Re Farrow’s Bank, 
[1923] 1 Ch. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 

Re Farrow’s Bank, Ltd., No. 470a, post. 

275. Add. Annotation : — Refd. Garrard v. James, 
[1925] Ch. 616. 

276. Add. Annotation : — Consd. .Toachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the* absence of special agreement, 
it is an implied term of the contract between 
a bank &; its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the biVAUch of tlie bank where 
the account is kept A not till after demand 
at that brancli. 'J'he oV>ligation of the bank 
is local, althougli after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct, for 
I refusal to pay is a cause of action in damages 

j for breach of contract & not for debt. — 

1 Richardson v, Bichardson, [1927] P. 228 ; 

I 96 L. j. P. 125 ; 137 L. T. 492 ; 43 T. L. R. 

I 631 ; 71 Sol. Jo. 695. 


investmont, when he approved of It. 
Some time later the manager told pltf. 
that the investment was unsatisfactory 
& that the money was still In the bank. 
About two months after ho was given 
the cheque the manager paid it into 
his own account to cover shortages for 
money he had taken from the bank. 
In an action to recover the amount of 
the cheque from tho bank : — HeJd : 
the bank cannot take advantage of its 
own manager’s improper nse of the 
cheque to make good nls thefts from 
it, « pltf. WEIS entitled to judgment. 
— McDonald v. Royal Bank or 
Canada (1929), 41 B. C. R. 450.— CAN. 

245 i. Ouaranteeing repayment of 
loan — Made by third party to customer.] 
— Held : not within the ostensible 
authority of a local branch manager 
of a bank. — Stevens r. Merchants 
Bank op Canada, 11920) 1 W. W. R. 
62 ; 49 D. L. R. 628 ; 30 Man. L. R. 
46.— CAN. 

248 li. Delivery up of keys to 

purchaser from customer wiihout getting 
cheque.] — Pltf- sold his business & 
agreed to assign to the purchasers the 
lease of the premises upon which the 
business was oarrled on. Pltf. sent 
the keys of the premises to deft. C., 
manager of a branch of deft, bank, In 
a letter. In which he requested C. to 
hand the keys to W., one of the 
purohasers, upon receiving from W. a 
cheque for a named sum. C., without 
getting the cheque, ^ve up the keys 
to the landlord of the premises, who 
handed them to W.:— IfeZd; (1) C. 
had failed to carry out the terms of 


his instructions ; (2) the keys were 

seot to C. in his capacity os manager, 
& the transaction wus within the scope 
of his authority as such ; (3) the onus 
of proving damage was on pltf., &: 
he had not satisfied It. — (lAitBKii v. 
Union Bank, of Canada (1919), 
46 O, L. R. 129 ; 17 O. W. N. 16.— CAN. 


260 ii a. .3— As tlic 

terms of McrcaTitlle Law (Hcotiand) 
Amendment Act, 1866 (c. 60), s. 0, 
are unequivocal & unamhiguous. tiiey 
cannot be construed as relating only 
to the COSO where the ropresontatlons 
nre founded on as the basis of a sub- 
stantive action, but must equally 
apply where they are founded on 
in defence. — Union Bank of Scot- 
land V. Taylor, f 19251 8. C. 835, — 
SCOT. 


sd. Agreeing to forward hanker e 
draft. 1 — Held : as ihe promise by the 
acting manager to forward tho draft 
was a voluntary act without remunera- 
tion & not part of his duty as an officer 
of the bank, the bank was not liable 
for Ills failure In performing it. — 
Maxwell v. Union Bank op Canada, 
[19221 1 W. W. R. 7 ; 69 D. L. R. 130. 
—CAN. 


PART II. SECT. 1, SUB>SE0T. 2. 


b 1. .] — Brandon v. Bank of 

Montmal, [19261 4 D. L. R. 182 ; 59 
0. L. R. 268.— CAN. 


276 va. .)— A de- 
posit of money in a bank to meet a 
draft is not payment of the draft. The 
money so deposited must be appro- 
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prlated by the depositor thereof to tlio 
draft. Whore the bank is authorised 
BO to appropriate tho money It acts in 
doing so a,H agent of the depositor, &, 
if it falls to carry out its duties os such 
jigcnt, the loss falls on its principal, 
ft is possible for a hank while acting 
as anent of tlic iliawer of a drnft for 
the i>urpoH 0 of collecting it to act also 
as agent of Idie drawee In aT>propriatlng 
the money. — Bran'ifoud CoHDAfnn (Jo. 

V. Milnk, [1925] 1 D. L. R. 802 ; [1925] 
1 W. W. It. 911 ; 35 Man. L. R. 17 ; 
affg.. [1925] 1 I). L R. 92; [1925] 1 

W. W. R. 442.— CAN. 


276 vii. In Canadian paper 

in American bank — in what currency 
payable by bank.] — Held: pltf.’s de- 
posits created merely the relation of 
debtor & creditor, & tho bank’s obliga- 
tion under that relationship was to 
renay tlie oxofjt amount of money 
widen was received on deposit. 
Whether amounts of deposits repayable 
In Canadian or American currency 
discussed. — Sheppard v. First Inter- 
national Bank of Sweet Orahh, 
[1924] 1 D. L. R. 582 ; 1 W. W. R. 
290.— <3AN. 

276 vliJ. Cheque delivered 

to hank to he cashed.] — The fact that 
the holder of a choquo delivers it to a 
bank to bo cashed does not constitute 
a deposit nor render the bank his 
debto^ & the bank has no right to 
set off against tho proceeds of the 
cheque a debt owing to It by the 
holder. — Royxkl v. Royal Bank of 
Canada, [19181 2 W. W. R. 791; 11 
Bask. L. R. 218.— CAN. 
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277. Add, Annotation : — Refd. Halliwell v. Ven- 
•ables (1930), 99 L. J. K. B. 353. 

277a. Duration — Notice to close & transfer 

account — No notice to transferee.] — Judg- 
ment debtors instructed their bank to transfer 
their account to the account of another body 
which had diplomatic privilege & to close their 
account, & that transaction was then ehitered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed transferees the judgment creditor 
served a garnishee order nisi on the bank 
attaching the judgment debtors* account : — 
Held : (1) after the bank received notice to 
close & transfer the account, & the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
proposed transferees, the relation of banker 
customer still existed ; (2) the judgment 
debtors had power to revoke the direction 
to close & transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in law as arevoca tion of the direction 
to transfer the account so long as no notice 
of or acquiescence in the transfer had been 
received by the proposed transferee.—^ 
BeKSTIN V. SEVERO SlBlRSKO GOSUDAR- 
STVERNNOB AKCIONERNOE ObSCHESTRO 

Komsevbrputj & Bank of Russian 
Trade, [1933] I K. B. 47 ; 102 L. J. K. B. 

, 10 ; 147 L. T. 231 ; 48 T. L. R. 678 ; 70 

Sol. Jo. 491, 0. A. 

277b. Order to transfer account — No notice to 
transferee.] — Rekstin v , Severo Sibirsko 
Gosudarstvernnob Akcionernoe Obs- 
CHESTRO Komsevbrputj & Bank op 
Russian Trade, No. 277a, ante. 

281. Add. Annotation : — Consd. Auchtoroni v. 
Midland Bank, [1928] 2 K. B. 294. 

282. Add. Annotations : — Apia. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] I K. B. 328. Refd. Admiralty 
Oomrs. V. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1920] A. C. 070. 

282a. Account opened in assumed name — Payment 
in of cheque obtained by duress — Payment out 
on forged cheq^ues — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £126,000, money had 
& received by defts. to his use. Pltf.’s case 
was that an account was opened in liis name 
at a branch of deft, bank by some one other 
than himself, that a cheqiie for £150,000 
payable to liis order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one 11., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. iUleged that 
the cheque for £160,000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators. whom defts. aUeged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pltf. & his wife denied that they took part 


in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £26,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
doft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. — Robinson v. Midland Bank, Ltd. 
(1925), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
792, C. A. 

284a. Effect of mere book entries.] — In 

dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by tlie other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — British & 
North European Bank, Ltd. v. Zalzstbin, 
[1927] 2 K. B. 92 ; 90 L. J. K. B. 639 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills specifically appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account. — Greenhalgh (W. P.) Sc 
Sons v. Union Bank of Manchester. [1924] 
2 K. B. 153 ; 93 L. J. K. B. 844 ; 131 L. T. 637. 

292. Add. Annotations : — Refd. Taxation Comrs. v. 
English, Scottish & Australian Bank, [1920] 
A. C. 683 ; Savory (E. B.) & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 314. 

292a. .] — (1 ) The word “ cus- 

tomer ” in BUls of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect, 
signifies a relationship in whicl^ duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 


284 li. Moneys held to manager's 

own account.] — Blrnkhorn v. Royal 
Bank (1929), 00 N. S. R. 388.— CAN. 

-1 — In the absence 


of any special contract to keep a 
customer’s accounts separate a bank 
may combine his accounts in different 
deportments of the bank for the pur- 
pose of meeting his indebtedness to 

22 


the bank without notifying hhn or 
obtaining his consent thereto. — W al- 
UNDER r. Imperial Bank or Canada, 
ri925] 4 D. L.R.390; [192513 W.W. K. 
409.— CAN. 


89 li. 
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whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
— Taxation Comrs. r. English, Scottish Ss 
Australian Bank [1920] A. C. 683 ; 89 
L. J. P. C. 181 ; 123 L. T. 34 ; 36 T. L. R. 
305, P. a 

Annotations : — As to (1) Refd. Savory & Co. v. Lloyds Bank. 
Ltd. (1932), 48 T. L. II. 344. As to (2) Apld. Hampstead 
Grdna. v. Barclays Bank (1923), 39 T. L. H. 229. Consd. 
Auchteronl v. Midland Bank, [1928] 2 K. B. 294. Apld. 
Lloyds Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Consd. Sllngsby v. Westminster 
Bank, Ltd., [1931] IJC. B. 173. Refd. Underwood r. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding & Bepairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 67 ; Lloyds Bank, 
Ltd. V. Savory & Co. (11132), 49 T. L. R. 116. 

292b. Another bank for whom cheque 

collected — Bills of Exchange Act, 1882 (c. 61), 
s. 82.] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment ” in the 
sect, apply to a bank which receives payment 
as a collecting bank. — Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 019 ; 137 L. T. 693 ; 43 
T. L. R. 639 ; 32 Com. Cas. 369, C. A. 

293. Add, Citation :—88 L. J. K. B. 55. 

Add. Annotations : — Consd. Auchteroniv. Mid- 
land Bank, [1928] 2 K. B. 294 ; Greenwood 
V. Martins Bank, Ltd. (1931), 47 T. L. R. 
607 ; Slingsby v. District Bank, Ltd. (1931), 
48 L. R. 114; Morcaritilo Bank India, 
Ltd. V. Central Bank of India, JAd., ' JOBSl 
A. C. 287. 

298a. Remittance sent abroad on request — Obliga* 
tlon of bank.] — Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 


loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 

• precautions which subsequent events might 
suggest, the action failed. — Ose Gesell- 
8CHAPT, etc. V. Jewish Colonial Trust 
(1927), 43 T. L. R. 398. 

298b. Bank instructed to transfer sum to second 
bank — To be held to credit of third — Third 
non-existent — Claim for return by customer 
of flrst bank.] — In June, 1918, pltf., who 
was then a banker in Odessa, had a large 
credit with a Swiss bank at Basle & he 
instructed that bank to transfer to defts., 
who were an English bank, £18,044 to be 
held by defts. to the credit of a bank in 
Petrograd. On hearing from the Basle bank 
defts. credited the money to the Petrograd 
bank in their books on account of pltf., 
& they notilied the Petrograd bank, but 
their communication was returned & there 
was no evidence that it was over received 
by the Petrograd bank. About 1930 pltf. 
became aware that the money was still with 
defts. & ho claimed a declaration that they 
held it as trustees for him : — Held : the only 
party who were defts.’ customers were the 
Swiss bank, & as there was no contract 
between pltf. (fc defts. the action failed. — 
Asciikenasy V. Midland Bank, Ltd. (1934), 
51 T. L. R. 34 ; 78 Sol. Jo. 783, C. A. 

300. Add. Annotations : — Apld. Ix)ndon Provincial 
& South Western Bank r. Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan Cl 921 ), 
37 T. L. R. 787. 

801. Add. Annotations : — Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. Refd. Calico 
Printers’ Associl, litd. v. Barclays Bank 
(1931), 146 L. T. 61 ; Savory Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 

302. Add. Annotations: — Refd. Republica de Guate- 
mala V. Nunez, [1027] 1 K. B. 069 ; Richard- 
son r. Richardson, [1927] P. 228. 

303. Add. Citation :--63 Sol. Jo. 240. 

304. Add. Annotations: — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. V. Stone Rolfe, [1926] A. C. 414; 
Kettle V. Dunster & Wakelield (1927), 43 
T. L. R. 770. 

306. Add. Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 


293 i. Dravnno che/rne — Customer's 
duty to bank.] — A cust-omer of a bank 
owes a duty to the bank In drawing 
cheques to take reasonable & ordinary 
precautions against the amount of the 
cheque being raised by forgery, & if 
as the natural & probable result of the 
neglect of those precautions the amount 
is so increased the customer must bear 
the loss as between himsolf & the bank. 
The duty of a customer to draw up his 
cheque without negUgenoe is the same 
with respect to a cheque on a savings 
account as in the case of a cheque 
on a current account. — W ill v. Baxk 
OF Montreal, [19.31] 2 W. W. R. 364 ; 
3 D. L. R. 526.-~CAN. 

>d. Unauthorised withdrawal of sum 
from account by manayer — Onu£ of proof 
of repayment.] — F., a local branch bank 
manager, took without auttiorlty 
certain sums from S.’s account In the 
bank. S. having died, his exors. sued 
the bank & F. to recover these sums : — 
Held : on the evidence, defts. had not 


acquitted themselves of the onus of 
eHtabllflhlng repayment, & pltfs. were 
entitled to recover. — S tewart v. 
Royal Bank of Canada & Frahkr, 
[1930) S. C. R. 544 ; 4 D. L. R. 694 ; 
revff.. [19301 2 D. L. R. 617 ; 1 M. P. 11 . 
302.— CAN. 

PART II. SECT. 1, SUB-SECT. 3.— A. 

301 ii. .] — For certain 

limited purposes a branch bank may be 
treated as a separate organisation, but 
for all purposes of liability a bank is 
a unit & Indivisible. — White v. Royal 
Bank op Canada, [1923] 4 H. L. R. 
1200 ; 63 O. L. II. 643.— CAN. 

■e. Forwarding to arudher branch 
dneuments firr collecticm—N egliaence .] — 
Where a branch office of a bank, In 
the usual course of banking business 
for reward, sends to another office of 
the bank lor collection on behalf of 
a customer negotiable documents of 
debts, such as participation certificates 
issued by the Canadian Wheat Board, 
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whleh, having booh indorsed by the 
producer, are, in effect, made payable 
to bearer on surrender thereof, & whose 
ferms deny resnoaHlblllty in the Wheat 
Bnnrd with resptjct to IndorsomentB, &, 
falling to receive a return letter of 
acknowledgment, the sending office 
makes no Inquiry of the receiving 
office as to tlic safety of the documeuts 
until after the lapse of six weeks, it 
Is guilty of negligence. The bank is 
still more guilty of negligence, when, 
having made the belated inquiry U. 
learned that the documents have not 
been received at the other office it 
falls to take imraodlaUi stops in the 
quickest manner available to warn 
thrj debtor liable under the documents 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person. — 
Nelson v. Union Bank op Canada, 
[192.31 3 W. W. R. 1339.— CAN. 

803 i. .) — QaRBIOCH 

V. Canadian Bank op Commeivi', 
[1919] 3 W. W. R. 186.— CAN. 
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810. Add. Annotaiiona : — Held. Joachiiruson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ex p. Trustee, [1919] 
B. & 0. R. 99. 

811. Add. Annoiaiion : — Consd. Rekstin v. Kom- 
severput] Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. 

812. Add. Annotation : — Oenerallj/, Refd. Earle v. 
Hemsworth R. D. 0. (1928), 140 L. T. 69. 
After this case add. See Law of Property 
Act, 1925 (c. 20), 8. 136 (1). 

317. Add. Annotations: — As <o (1) Consd. Rekstin 
V. Severe Sibirsko Gosudarstvernnoe Ak- 
cionemoe Olschestro Komseverputj &, Bank 
for Russian Trade, Ltd.» [1933] 1 K. B. 47. 
Refd. Joachimson v. Swiss ]^nk Corpn., 
[1921 ] 3 K. B. 1 10. Generally, Refd. Richard- 
son V. RicTiardson, [1927] P. 228 ; Plunkett v. 
Barclays Bank, Ltd., [1936] 1 All E. R. 6.53 ; 
llirscldiorn i\ Evans, [1938] 3 AJl E. R. 491. 

321a. Operation as revocation of direction to 

transfer account — Before notice to transferee. 
— Rekstin v. Seveho Sibirsko Gosudar- 

BTVERNNOE AkCIONERNOE OBSCIIESTVO KoM- 

8EVERPUTJ (Bureau) & Bank for Russian 
Trade, Ltd., No. 277a, ante. 

321b. Client account of solicitor.] — In com-. 

pliance with Solicitors Act, 1933 (c. 24), & 
Rules, pltf., a solr., opened a client account at 
a branch of defts.’ bank. Money received 
from a client, to be applied in payment of 
rent & costs payable by the client to a third 
party, was i)aid into that ivccount, a cheque 
was duly drawn by pltf. on that account, & 
sent to the solr. acting for the third party. 
Before that cheque was presented a garnishee 
order riisi was served on tlio bank in resi)ect 
of debts owing or accruing due from the bank 
to pltf. When the cheque was presented the 
bank marked it “ Refer to drawer,” <te re- 
turned it unpaid : — Held : (1) money stand- 
ing to the credit of the client account was a 
debt owing from tlie bank to pltf., in whose 
name the account was oiiened, & the garnishee 
order nisi bound that debt in the hands of 
the bank. The bank was, therefore, justified 
in reiturning the cheque unpaid ; (2) in the 
circumstances, the words ” Refer to drawer ” 
marked on the cheque were not libellous. — 
Plunkett v . Barci.ays Bank, Ltd., [1930] 
2 K. B. 107 ; [1936] 1 All E. R. 653 ; 105 
L. J. K. B. 379 ; 151 L. T. 465 ; 62 T. L. R. 
353 ; 80 Sol. 3o. 225. 

321c. Joint account — Debt of one party.] — A 

judgment debtor A liis wife had a joint 
ac(xnmt with applt. hank, on which account 


either of them could draw, A garnishee order 
was made on this account in respect of a debt 
owed by the husband ; — Held : a joint 
account with a bank, even if owned by a 
husband wife, cannot be attached under a 
garnishee order in resx>ect of a debt owed by 
one of the joint owners. — Hirschorn v, 
Evans, [1938] 2 K. B. 801 ; [1938] 3 All E. R. 
491 ; 169 L. T. 405 ; 64 T. L. R. 1069 ; 82 Sol. 
Jo. 004, C. A. 

830. Add. Citation : — 40 L. T. 404. 

331. Add. Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

382. Add. Annotations : — Consd. Rekstin v. Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 678. Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V. Waring & Gillow, [1926] A. C. 670. 

333. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1920] A. C. 670. Refd. Gowers v. 
Lloyds k, National Provincial Foreign Bank, 
Ltd., [1938] 1 All E. R. 700. 

333a. Payment into account under belief that 

customer alive — Liability to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal peisonal repre- 
sentatives as defts. to the action. — Ad- 
miralty CoMRs. V, National Provincial & 
Union Bank of England, Ltd. (1922), 127 
L. T. 462 ; 88 T. L. R. 492 ; 66 Sol. Jo. 422. 

3S3b. Pension paid to bank on forged certificate 
given to bank.] — Cf., a rethed olTicer in the 
colonial customs service & in receipt of a 
pension, from 1910 to 1926 collected his 
pension from deft, bank, with which he had 
an account, coming t-o the bank in person. 
In 1920 G. changed his place of residence & 
thereafter collected Ids pension by post 
througli deft, bank by means of receipt forms 
sent direct to him by pltfs. The receipt form 
included a certiticate that the pensioner was 
still alive. Cl. died in 1929 k from then up 
to 1935, when his widow died, the pension 
was collected by means of forged receipt 
forms, the certili cates being duly filled up by 
an alleged medical practitioner. The ccrii- 
ficate might be signed by the bank or by a 
Iverson of certain named cat/cgories including 
medical practitioners. Pltfs., the Crown 
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817 lx a. .1 — Moneys 

In a Joint banking account to the 
credit of the judgment debtor & another 
person may be garnished by the 
judgment creditor. —Kwruus Ficrti- 
LI7.S1BS, Ltd. V. Oioci, [19341 4 D. L. R. 
804.--CAN. 

317 xi. .] — Moneys de- 
posited by a judgment debtor in the 
State Savings Bank of Victoria may 
be attached by garnishee proceedings. 
Service of the gamlslieo order nisi on 
the bank Is a suflicieut demand to 
satisfy any right which the bank may 
have to receive a demand for payment 
as a condition precinient to its liability. 
— Chubb v. Emery, 11933J V. L. R. 
125 ; Argus L. R. 182.— AUS, 

317 xii. Money on deposit tvWi 

English branch of local bank.) — Money 


on deposit i^ith an English branch of a 
loc^U bank does not constitute a debt 
recoverable within the jurisdiction, & 
is, therofoio, not liable to be attached 
by proceedings tinder Part XX. of 
Common Law Procedure Act, 1899. — 
Melvitxe Island, Ltd. v. Richards 
(1933), 60 N. S. W. W. N. 41.— AUS. 

317xiii. Account in trade name.] 

— Where an individual keeps his bank 
eiooount under a trade name k is sued 
& his banker Is garnisheed, it is for the 
bankers to satisfy themselves that the 
judgment debtor named is the person 
keeping such account, k if satisfied 
be}*ond reasonable doubt that the right 
fund is being ganiisbeed to pay it 
Into ot. — Smith v. Gautbchb, 11917] 
2 W. W. R, 223 ; 23 B. G. R. 466.— 
CAN. 

317 xiv. Banking company in 

24 


li^idation — Declaration of dividend by 
liquidator.] — An order had been made 
for the winding np of a banking co. & 
for the appointment of a liquidator. 
At the date of the order a customer of 
the bank had moneys standing to his 
credit In Its books. In the course of 
the liquidation the liquidator ^ve 
notice of his intention to pay a divi- 
dend of 6s. in the & : — Held ; even 
assuming that the notice given by the 
liquidator amounted to the declaration 
of a dividend, the deolaration did not 
create a “ debt owing or aocming *’ 
to the customer by or from the linking 
00 . BO as to be attachable by a judg- 
ment creditor of the customer in 
nishee prooeedlngs, under the Justloee 
Act, 1928, 8. 126, against the banking 
CO. — National Bank op Austra- 
lasia, Ltd. V. Norris, [1932] V. L. K. 
486 ; Argus L. B. 423.— AUS. 
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Agents for the Colonies, then sued to recover 
from deft, bank the amount so paid since 
1929: — Held: (1) the certilicato not being 
signed by the bank, it did not amount to a 
warranty by the bank that G . was still alive, 
& the bank was, in the circumstances, entitled 
to rely upon the certificate as being tnie ; 
(2) the money could not be recovered as 
money paid under a mistake of fact, as the 
bank had paid it away to a person whom 
they believed to be their principal, & tlie fact 
that they were mistaken in that belief was 
irrelevant. — G owers v, Lloyds & National 
Provincial Foreign Bank, Ltd., [1928] 1 
AU E. K. 706 ; 168 L. T. 467 ; 54 L. T. B. 
550 ; 82 8ol. Jo. 232, C. A. 

Annotation : — Consd. Ilirachhorn v. Evaiim, I193S1 3 All E. 11. 
491. 

884. Add, AnnoicUiona : — Consd. Re Hodgson’s 
Trusts, Public Trustee v, Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 86; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662 ; Holder 
V. 1. R. Comrs. (1932), 48 T. L. R. 365; 
Philadelphia National Bank v. Price, [1937] 
3A11E. R. 391 

838a. Joint ac?.ount — Including proceeds of 

thef t.] -T- T he . Vdmiralty v. Mills (1908), 
Times, Oct. 29. 

S38b. Necessity for demand — Whether condition 
precedent to action against banker on account.] 

— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. — Joachihson 
Swiss Bank Corpn., [1921 ] 8 K. B. i jO ; 90 
L. J. K. B. 973 ; 125 L. T. 338 ; 37 T. fi. U, 
534 ; 65 Sol. Jo. 434 ; 26 Com. Cas. 196, 
0. A. 

Annotations: — Coasd. Admiralty Comi’s. t. National Pro* 
vlncial Union Bank of EnRland (1922). 38 T. L. ll. 492; 
Richardson v. Richardson, [1927] P. 228 ; Doufrlass r. 
Lloyds Bank (1929), 34 Com. Caa. 2C3. Refd. Re British 
American Continental Bank, Credit General Leitreois’ 
Claim, 11922] 2 cL 589 ; Prosperity v. Lloyds Bank 
(1923), .39 T. L. R. 372 ; Tournier v. National iTovIncial 
& Union Bank of England, [1924] 1 K. B. 461 ; Rekstin p. 
Komaeverputj Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. R. 678. 

342. Add, Annotation : — Generally, Refd. I. R. 
Comrs. V, Holder, [1931] 2 K. B. 81. 

842a. Account in credit — Reasonable notice.] 

— In the absence of special stipulation a 


banker can close his customer’s banking 
account in credit only on giving him a reason* 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
“ snowball *’ scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month’s notice by defts. to discontinue the 
account wa« not, in the circumstances of the 
case, sufficieDt, bub an injunction restraining 
defts. from closing the account must be 
refused. — I^osperity, Ltd. v, Lloyds Bank, 
Ltd. (1923), 39 T. L. R. 372. 

342b. Existence of account — Proof of — Effect of 
non-existence of entry in material books.] — 
Douglass v. Lloyds Bank, No. 403a, post. 

344. Add. Annotation : — Refd. Imperial Bank of 
Canada v. Begley, [1036] 2 All E. R. 367. 

347. Add. Citation : — affg. 8. 0. stib nom. Re 
Gross, Ex p. Adair (1871), 24 L. T. 198. 

353. Add. Annotation : — Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. 367. 

358. Add. Annotation: — Refd. Re Russian Bank 
for Foreign Trade, [1933] Oh. 745. 

359. Add. Anyiotation: — Refd. Madras Official 

Assignee v. Krislniaji Bliat (1933), 49 

T. L. R. 432. 

863. Add. Annotations : — Consd. Banqiie Beige v, 
Hambrouck, [1921] 1 K. B. 821. Refd. Re 
Hodgson’s Trusts, Public Trustee v, Milne, 
[1919] 2 Ch. 189 ; Madras Official Assignee 
V. Krislmaji Bhat (1033), 49 T. L. R. 432. 

384. Add. Annotations : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [19361 1 All E. R. 653. 
llarrods. Ltd. Te.sler, [1937] 2 All E. R. 
236, 

368. Add. Annotations : — Rofd. Imperial Bank of 
Canada v. Begley, [1936] 2 All E. R. ;{67 ; 
Plankett v. Barclays Hank, lAd., [1936] 
1 All E. R. 653. 

380a. Payment of principal’s money to own account 
— Bank without notice — Retention against 
overdraft.] — Re Sanoster, Green v. Mockbtt 
(1894), 10 T. L. II. 184. 

381a. Trust moneys credited to private account — 
Liability of bank.] — Resp. bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 


PART 11. SECT. 2, SUB-SECT. 1. 

334 V. .] — Pltf, made a promis- 

gory note In favour of S., which was 
dlehonoured on presentment. Both 
banked with defts., to whom S. was 
indobtod on overdraft for a grcatf:r 
sum than the amount of the note. 
Subsequently pltf. paid £100 Into his 
account, & defts. immediately, without 
reference to pltf., paid the note for 
£119 19g. lOd. & debited pltf/s account 
with the amount by which hi?* funds 
in the hands of defts. were InsutBoient 
to meet the note : — Field : defts. wore 
at liberty to apply whatever ^lnd8 of 
pltf. they had in hand in satisfaction, 
pro tanto, of the note of which they were 
the holders for value. — B ell t>. Union 
Bank, [1923] N. Z. L. R. 379.-~N.Z. 

PART n. SECT. 2, SUB-SECT. 2.~A. 

sa. liepavrnmt of advance by cheqtu — 
On trust account — Knowledge of bank — 
Liability.] — ^Atchison v. Dominion 
Bank, (19361 3 W. W. R. 97.— CAN. 

■b. .I—Re* 


TAiLEu’s Trust Co., Ltd. v. Dominion 
Bank, [1935] 3 W. W. R. 165.— CAN. 

PART 11. SECT. 2, SUB-SECT. 2.— B. 

sf. Right of hank to refuse to pay. ] — 
In order to hold a bunker Justillod in 
refiitflutf to pay a demand of his 
customer the customer being an oxor., 
& drawing a cheque as exor., there 
rmiet in the first, piac*.e be some mis- 
application, some breach of trust in- 
tended by the oxor., & there must in 
the second place l>e proof that the 
bankers are privy to the Intent to 
make tholr misapplication of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers themselves 
Is destined or stipulated for, that 
oircumstance above all others will most 
readily establish the fact that the 
bankers are In privity with the breox^ih 
of trust that is about to be committed. 
— Standard Bank v. Ebtate van 
Rhyn, [1925] App. D. 266. — S. AF. 

PART il. SECT. 2, SUB-SECT. 3.— A. 

871 1, Joint aoeouni of persona not 
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partvers — Clmiue drawn tP counter' 
rnanded by one after decease of other — 
Payment by bank — No right of action 
in swruiwr.]— II adcliffe v. Bank of 
Montreal, [19191 2 W. W. R. 887.— 
CAN. 

371 ii. /Subsequent claim by one 

to whole account — Position of bank .] — 
Where a bank deposit is made In the 
name of either of two persons it Is u 
notification that either one may deal 
with the funds & that the account 
will he subject to the control of either 
of them in the absence of snecial 
directions. But upon u Huhsoqueut 
notice to the bank by one of such per- 
sons that ho claims it all, the bank 
In dealing with the money thereafter 
in any way aifcctinpr such claim acts 
at Its own risk, — Hill v, IfocnKLAOA 
Bank, [1921] 3 W. W. R. 430.— CAN.. 

PART n. SECT. 2, SUB-SECT. 8.— B. 

g. Add "on appexil, [1919] A, 

658 : 88 L. J. P. 0. 118 ; 121 L. T. 
100 P. C." 
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cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
applied ; the agent was not joined as a 
party. Kesps. alleged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained : — Held : resps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 
the amount sued for. — British America 
Elevator Co. v. Bank op British North 
America, [1919] A. C. 658 ; 88 L. J. P. C. 
118 ; 121 L. T. 100, P. C. 

Annotation : — -Refd. Imperial Bank of Canada v. Begley, 
fl93G] 2 All K. R. 3G7. 

887a, ,] — For some years before 

1019 one B., a merchant, had a banking 
account at defta.* bank. In that year he 
converted himself into a limit/ed co., all the* 
shares being allotted to himself except onei 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
, U. as a security for his debt. The arts, of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
IT., as sole director, become possessed of a 
number of cheques, some crossed &. others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd. — A.L.U. sole 
director,” & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquirina: whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., 08 he owned all the shares, & overlooked 
the materiality of the cheaues being drawn 
in the co.’s favour & not in ids. In an action 
brought by the co. op behalf of the debenture- 
holder for conversion of the cheques : — 
Held : (1 ) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his appai*ent authority as agent of the co,, 
upon two grounds : first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not p^iid in to that account, & that their 
failure to make that inquiry amounted to 


negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the CO., ^ that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on bis so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.), Ltd. r. Bank of 
Liverpool, Same r. Barclays Bank, [1924] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 5 40 T. L. B. 302 ; 68 Sol. Jo. 716 ; 29 
Com. Cas. 182, 0. A. 

Annotations: — As to (1) Apld. London & Montrose Ship* 
buildlngr & liepairinp: Oo. v. Barclays Bank (192.5), 31 
Com.Cn8.G7 ; LWgrott (Liverpool) r. Bnrelays* Bank (1927), 
137 L. T. 443. Consd. AnchteronI u. Midland Bank, [1928] 
2 K, B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India, Anstralla Sc China, [1929] 1 K. B. 40. Refd. 
Kreditbank Casso] G. ra. b. U. v. Schonkors, [192G] 2 

K. B. 450 : Hoiiffhton r. Nothard, Lowe Sc Wills, [1927] 
1 K. B. 240 ; Fenton Textile Assocn. v. Thomas (1929), 
45 T. L. R. 2C4 ; Reckitt v. Barnett, Pembroke & Slater, 
[19291 A. C. 176 ; Lloyds Bank, Ltd. v. .Savory & Co. 
(1932), 49 T. L. R, IIG ; CarpontcTH Co. r. British Mutual 
Baukinjr Co., [19.371 .3 .All E. R. 811 ; E. B. M. Co. v. 
Dominion Bank. [1937] 3 All E. R. 555. As to (2) Coasd. 
London Montrose Shipbuildinp: & Repairing Co. v. 
Barclays Bank 0925), .31 Com. Cas. G7. Redf. Robinson 
V. Midland Bank (1925), 41 T. L. R. 402. Generally, Refd. 
Banco do Portujiral v. Watcrlow & Sons. Ltd. (1931). 100 

L. J. Tv. B. 405 ; Midland Bank. Ltd. v. Reckitt (1932), 
48 T. L. R. 271 ; Slingp^by u. District Bank, Ltd. (19.31 ), 
48 T. L. R. 114; Slinffsby v. Westminster Bank, Ltd., 
0931] 2 Iv. B. 583. 

389. Add. Annotafioivi : — Consd. Jones v» Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Beige pour I’Et ranger (Soc. Anon.) v. Ham 
brouck, Spanogbe (1920), 123 L. T. 495. 

391. Add. Annotations : — Distd. Re Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. Consd. 
Harrods, Ltd. p. Tester, [1937] 2 All E. R. 
236. 

391a. Cheques drawn by wife on bank 

manager’s advice — Title of wife k) balance.] 

— A husband, in 1908 transferred the 
money standing to a curi’ent account at his 
bank in his own name into the joint names 
of himself & liis wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 


PART II. SECT. 2, SUB-SECT. 3.— E. 

890 1. Joint account of husband 


wife — SubseijuefU claim by wife to whole 
acrount — Bank entitled to sd off sums 
advanced for husband's benefit before 
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notice of claim .] — Hiix v. Hochelaga 
Bank, [1921] 3 W. W. R. 430,— CAN. 
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cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed witli the wife’s initials & containing 
the deposit receipt & a document in which 
he said : “I would like this paying away at 
once if possible as under,” with a list of 
names with amoimts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property. — Rc Harrison, Day v, Har- 
rison (1920), 90 L. J. Ch. 180. 

402. Add. Ayinotations : — Refd. .Toachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110; 
Douglass V. ^ loyds Bank (1929), 34 Com. 
Cas. 203. 

402a. Effect of need for notice of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal k, a deposit not requiring noti(!e of 
withdrawal . — Re Clendinnino, Steel v. 
Glendtnnino (1918), 88 L. J. Ch, 87 ; 120 
L. T. 222 ; 03 Sol. Jo. 150. 

408a. Loss of right to repayment — Laches.] — In 
May, 1800, one F. deposited £0,000 with a 
Birmingham brand i of deft, bank, jjion the 
terms that he could withdraw the monc*y at 
any time on giving fourteen days notice A 
that interest should be paid on it at the rale 
of 0 per cent, for the first three months, A 
thereafter at the curnmt bank rate for tlie 
time being. In Aug. 1800, the bank repaid 
£2,500 of the £0,000 with interest due to 
that date, k a note of the payntent was 
indoi-sod on the deposit receipt. In Nov. 
1800, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by F. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, & sent it 

PART 11. SECT. 3. SUB-SECT. 1. 

c i. .] — deposit 

having been made in a bank by a 
woman in the joint names of herself 
& her niece, to whom she was in loco 
parentis : — Held : joint ownership eoii- 
stituted, with benefit of survivorship. — 

Bourque r. Landry (1936), 10 

M. P. 11. 108 ; o F. L. J. (Can.) 203. 

CAN. 

0 ii. — - — .1 — The pre- 
sumption that moneys deposited by a 
husband in the joint names of himself 
& his wife aro then Joint property does 
not apply in the case of a mother & 
son ; there is in such a e^se a pre- 
ffumption of a resulting trust in favour 
of the mother. — Fidler v. Barnes 
(1936), 11 M. P. R. 2.'>4.— CAN. 

ff. Deposit by factor — Prindpal^s 
money — Whether bank liable to 
lorincipal,\ — Where a deposit is made 
by a factor of his principal’s money to 
his own credit, to the knowledge of the 


to the surviving exor. & trustee of F.’s will. 
He gave deft, bank formal notice to pay the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it mu.st be presumed that the deposit must 
Jiave been repaid long ago. The exor. then 
I>rouglit this action to enforce payment, &; 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that F. & his representatives liad been guilty 
of laches : — Held : alt hough defts. could not 
produce evidence of repayment, tlic proper 
inference from all tlie circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers’ books jmind facie evi- 
dence of an account. 

, Qu. : whether the non-existence of any 
entry in material books is primd facie 
ev^idence of the non-existence of an alleged 
account. — D ougt.ars v. Lloyds Bank, Ltd. 
(1929), 34 Com. Cas. 263. 

404. Add. Annotation: — Refd. Sockalingam Chet- 
tiar V. liamanayake, [1937] A. C. 230. 

409. Add. Ayinotation : — Apld. Re Westerton, 
Public Tmstec v. Gray (1919), 122 L. T. 264. 

409a. Assignment by order in writing to bank to 
pay third party sum on deposit — Unindorsed 
deposit receipt— Letter to assignee.] — About 
a year before his dc^ath, wliieh liappencd in 
1917, testator liandeil to his landlady, G., 
an envelope addr(^ss(‘d to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her k locked it up in his 
despatch box. After testator’s defitii there 
was found in his despatch box an envelope 
containing: (1) A deposit ro<*eipt for £500 
deposit ( hI witli his bank in 1914 ; (2) an order 
in writing signed by testator di Ducting the 
bank to pay to G. tlje sum of £500 then on 
deposit ; k (3) a letter addressed to G. : 
” You liave been V('ry kind to rrui & I desire 
to make some rctuiTi by giving you the 
amount £500 now on dt^posit at thti . . . bank 
a-s per receipt encl(.)He(l.” The deposit receipt 
was not indorsed by testator k no notice 
was given to the bank of any assignment till 
after his death, the interest on tlie sum on 
deposit having boon carried by the bank to 
his current account : — Held : there was a 

the breach of hie instructions in per- 
mitting lilm to open & draw cheques 
upon anotlior account which he opened 
in his own name entitled “ Trust 
Account No. 2,” & in which to the 
knowledge of tli(5 hank ho doposiUjd a 
part of the proceeds of said business.-— 
Canadian Credit Men’s Trust 
AssocN., Ltd. v. Royal Bank of 
Canada, 11935] 1 W. W. R. 55 J.— 
CAN. 

80 . Deposit account of guarantor — 
Default by customer whose debt guar an- 
teed.] — A hanker is not entitled to 
apply the money of a customer, stand- 
ing to the customer’s credit in the hooks 
of the hank upon a dejJOHit account 
without the authority, express or 
Implied, of that customer, In discharge 
of the IndehtC'dncsH to the bank of 
another customer whose debt has been 
guaranteed by the depositor. — Bank 
OF England v. Martin, [1937 J I. R. 
189.~-IR. 


hank, the hank is not liable to the 
principal on the bkpey. of the factor.- — 
M. A. Hanna Co. v. Provincial Bank 
OF Canada, 11934) 2 D. L. R. 471 ; 
affd., [19.35] S. C. R. 144 ; 1 D. L. R. 
54 5.- -CAN. 

si. Deposit account opened by agent— 
Extent of agent's authority not disclosed 
Ut bank — Aliaapjrropriatifm by agent — 
Liability of bank.] — Whore an account 
was opened In deft, bank Jn pltf.’s 
name by pltf.’s agent but the only 
knowledge the bank had of the limita- 
tions placed by pltf. on the agent’s 
operation of the account or of the 
business which he was managing for 
pltf. was contained in a letter from 
pltf. Instructing the bank that It was 
“ a deposit account only & from time 
to time remittances will be forwarded 
to us by credit advices alone ” : — 
Held : the bank was not liable for mis- 
appropriation by the agent on the 
ground of negligence or connivance in 
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vaUd & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, 8. 26 (6). — Re Westerton, Public 
Trustee v. Gray, [1919] 2 Oh. 104 ; 88 
L. J. Oh. 892 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotaiion: — Apprvd. & Apld. Itepubllca de Guatemala 
V. Nunea, [19271 1 K. B. 669. 

412, Add. Annotation : — Refd. I. R. Comrs. v. 
Holder, [1031] 2 K. B. 81. 

426. For “ Saunderson v. Bowes,** read “ San- 
derson V. Bowes.** 

Add. Annotation Apld. Re British Trade 
Oorpn., Ltd., [1932] 2 Oh. 1. 

481. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 96 L. J. K. B. 946. 

468. Add. Annotation : — Refd. Allen v. Royal Bank 
of Canada (1926), 41 T. L. R. 625. 

464. Add. Annotation : — Consd. Slingsby v. West- 
minster Bank, Ltd., [1931] 1 K. B. 173. 

466. Add, Annotation : — Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

456a. Contract to print notes — Notes printed with- 
out authority — Liability to bank.] — Pltfs., a 
Portuguese bank, made with defts., who were 
printers, a contract which provided that 
defts. should print the authorised notes for 
the bank, the plates being left in defts.* 
possession & being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defts. were induced 
by an imauthorised person to print from the 
plates a large quantity oi notes & to deliver 
the notes to him, <te the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as tliey had, at that time, no 
means of distinguishing the genuine from 
the spurious notes. In an action for broach 
of contract, negligence, or conversion : — 
Held : it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., & 
there was an absolute duty on defts. not to 
print or deliver notes of pltf. bank without 
the authority of the bank, &, even if defts. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
by the special nature of the business, & 
pltfs. were entitled to recover. — Banco de 
Portugal v. Waterlow &> Sons, Ltd. 
(1930), 47 T. L. R. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 465, 0. A,; 
[1932] A. 0. 452, H. L. 

456b. Measure of damages.] — A firm 

of printers employed by the BarS: of Portugal 


to print a series of bank notes known as 
Vasco da Gama 600 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal. Subsequently, in 
breach of their contract of employment, the 

E rinters delivered to one M., the head of a 
and of criminals, 580,000 notes of the same 
printed from^the original plates or 
from plates made from the same die, in the 
belief that he had the authority of the bank. 
M. & his associates introduce these false 
notes into Portugal & put a large number 
of them into circulation. The ba^ on dis- 
covering that unauthorised note! were in 
circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes & 
undertaking, within a limited time, to 
exchange all notes of this type present^ to 
the bank for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the printers for breach of contract defts. 
maintained (a) that the loss sufEered by the 
bank was due to their own voluntary action 
in paying the unauthorised notes ; (6) that 
the loss to the bank was limited to the cost 
of printing & paper in regard to the new 
issue: — Held: (1) the loss arose naturally 
from the breach of contract ; (2) the proper 
measure of damages was the exchange value 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost of printing the genuine 
notes withdrawn, — Banco de Portugal v. 
Waterlow & Sons, Ltd., Waterlow <fe 
Sons, Ltd. v. Banco de Portugal, [1932] 
A. 0. 452 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 ; 76 Sol. Jo. 327, H. L. 

Annotation: — Refd. Tlio Edison (1932), 147 L. T. 141. 

479. Add. Anyiotatioyifi Consd. Hibernian Bank, 
Ltd. V. Gvsin & Hanson, [1938] 2 K. B. 384. 
Refd. Sutters v. Briggs, [1922] 1 A. 0. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure (question of fact. The fact that the 
cheque is unmediately credited in the ledger 
does not necessarily make the bank holders 
for value. That ixiference may be rebutted 
by notices in the pass-book & paymg-in slip 
or other e\’idence showing that the customer 
could not draw before clearance. 

(2 ) If the bank receive the cheque as agents 
for collection & stop payment before it is 


PART 11. SECT. 4, SUB-SECT. 3. 

■ff. Money paid to retire draft — 
FaUure of purpose for which draft paid 
— LiabilUy of bank to refund.] — Held : 
pltfs. could recover from the bank the 
amount paid by them to retire the 
draft. — OmBONs & (Iarnks e. Royal 
Bank op Canada, 1921] 2 W. W. R. 
370.~-CAN. 

•j. Delay <n transnvUtino draft — 
Traneactim not part of manager *8 duty — 
Liability of bonic.l — Held: as the pro- 
mise by the acting manager to for- 
ward the draft waa a voluntary act 
without remuneration & not part of 
hifl duty as cm officer of the bank, 
tbo bank waa not liable for hie failure 


in performing It. — M axwell w. Union 
Bank of Canada, 11922] 1 W. W. R, 
7 ; 69 D. L. R. 130.— CAN. 

sk. Payment of draft on forged indorse- 
ment — Liability of bank.] — Where pay- 
ment of a draft waa made to the wrong 
person on the forged signature of the 
payee & the ^yee never received the 
money : — Held : the customer was 
entitled to the return from the bank 
of the moneys paid for the draft. — 
PORTKOUS V. PORTEODB, [1932J 3 

D. L. R. 562 ; O. R. 547.— CAN. 

PART II. SECT. 5. SUB-SECT. U 

468 i. Btoppoqe of bank-chaque 

for debt — Debt not p^.] — ^Union Bank 

28 


OP Canada v . Nrttlbton (1924) 66 
O. L. R. G43.— CAN. 

m 

PART II. SECT. 6, SUB-SECT. 1. 

of. .] — A oo, drew bills of ex- 

change upon customers to whom they 
bad supplied goods & who accepted the 
blllg. The CO. Indorsed the bills in 
blank. Sc delivered them to a bank for 
oolleotlon. The co. went Into liquida- 
tion. Its current account with the 
bank was overdrawn to a large amount. 
In the liquidation the bank claimed 
that they were owners of the bills. Sc 
that thev were not bound to value Sc 
deduct the obligations in the bills for 
the purpose of a ranking. The bank*8 
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finally cleared at the clearing house, they 
can only receive ec hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
So creditor. Consequently; in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up. — Re Paurow’s Bank, Ltd., [1923] 1 Ch. 
41 ; 92 L. J. Ch. 153 ; 128 L. T. 332 ; 67 
Sol. Jo. 78; [1926] B. & C. R. 8. C. A. 

479b. .] — Underwood (A. L.), Ltd. v. 

Bank op Liverpool, Same v. Barclays 
Bank, No. 387a, ante, 

484. Add, Annotations : — Refd. Guaranty Trust 
Co. of New York v, Hannay, [1918] 2 K. B. 
623 ; Greenwood v, Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

485. Add, Annotation : — Gonsd. Calico Printers’ 
Association, Ltd. v, Barclays Bank (1931), 
145 L. T. 61. 

487. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

493. Add, Annotations : — Apld. London Provincial 
& South WesL rn Bank v, Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 

500. Add, Annotation : — Generally ^ Refd. Savory 
& Co. V, Lloyds Bank, Ltd. (1932), 48 T. L. R. 
344. 

507. Add, Annotation : — Refd. Torrens v. I. R. 
Cornrs. (1933), 18 Tax Cas. 262. 

527a. What is negligence — Defective title of cus- 
tomer — Statutory protection of banker.] — 

Slingsby V. Westminster Bank, Ltd., No. 
691 d, post. 

537. Add, Annotations : — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512 ; Jones v, Waiing 
& Gillow, [1925] 2 K. B. 612. 

538. Add. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 04. 

538a. .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sulBcient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signatiu'e on the cheque. 
A. died before anything further was done ; — 
Held : in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; & there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Re 
Swinburne, Sutton v, Featherley, [1926] 
Ch. 38 ; 95 L. J. Ch. 104 ; 134 L. T. 121 ; 70 
Sol. Jo. 64, C. A. 

Annotation: — Refd. Tlmpeon’s Executors r. Yerbury, [1930J 
1 K. B. C45. 


UoQ over tbe proceeds of the bills was 
admitted : — Held : the bills, having 
been indorsed Sc delivered to the bank 
for the limited purpose of collection, 
remained aseete of the oo., over which 
the bank held a mere right in security 


540. Add, Annotation : — Refd. Australian Bank of 
Commeroe v. Perel, [1926] A. C. 737. 

544. Add. Annotations: — Apld. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Consd. 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K, B. 176; 
Algemeene Bankvereeniging v, Langton 
(1935), 40 Com. Cas. 247. Refd. Kreditbank 
Cassel G. m. b. H. v, Schenkers, [1926] 2 
K. B. 450 ; Houghton v. Nothard, Lowe 
Wills, [1927] 1 K. B. 246 ; Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443 ; 
Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia Sc China Sc Strauss 
& Co., [1937] 1 All E. K. 231. 

544a. -.] — A bye-law of applt. co. 

authorised its secretary-treasiirer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, Sc after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected the cheques from appits.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
appits.’ account sulTicient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into appits.’ account. 
Appits. sued resps. to recover the aggregate 
amount of the cheques collected by them ; — 
Held: the action failed, because (1) resps. 
had not knowledge, eitlicr by the form of the 
choq\ies collected or otherwise, that they were 
improperly drawn on apjdts.’ account, <fc 
could not recover the money as having been 
held by their bankers in trust for them, 
Sc (2) appits. had suffered no loss, & the ct. 
could not investiga-te appits.’ liability to 
persons not parties to the action in respect 
of the cheques i>laced to appits.’ credit. — 
Corporation Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 96 L. J. P. C. 
63, P. C. 

Annotaiionn: — As to (1) Consd. Lloyds Bank v. Oliartorod 

Bank of Irulia, AuHtraUa & China, {l929] I K. B. 40. Refd. 

Kockltt V. Baniott, Pombroko & Slater, [1929] A. C. 170. 

545a. Transfer to own account by agent — In breach 
of power of attorney — Liability of bank.] — • 

Resj)., a widow, who had a deposit account 
with aiiplt. hank, desired that A., a close 
friend of resp. Sc her husband, should atitmd 
to the investment of her money, Sc with the 
sole object of making arrangement for such 
investment at a higher rate of interest tlian 
tlie ordinary bank rate on deposits, she 
executed a power of attorney in A.’s favour 
on June 24, 1929, using a printed form in 
very wide terms s\if)plied by applt. bank. 
At that time resp. had $13,081 credited to her 
account. A. also liad had for a considerable 
time an account in the same branch of the 
bank which had generally showed a debit 
balance ; & at tbe date of the execution 
of the power of attorney liis debit balance 
exceeded $8,000. On .June 29, 1929, A., 


in virtue of their lien. Sc the obligations 
under tbe bille must be valued Sc 
deducted for the pupposee of a ranking. 
— Clydbsdalk Bank. Ltd. v. Sbnior 
(James Allan) Sc Son Liquidators, 
11926] S. C. 236.— SCOT. 
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538 I. (Constructive payment — Cheque 
t£r credit slip stamped ^*paid,**] — White 
V , Royal Bank of Canada, [1923] 4 
D. L. R. 1206 ; 63 O. L. R. 643.— CAN. 
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purporting to act under the power of 
attorney, transferred from resp.’s account to 
his own account $8,500, which, together with 
a small sum of his own, was sufficient to 
discharge the whole of his debt to applt. 
bank. The assistant manager of the bank 
took from A. a promissory note payable to 
resp. on demand with interest at 7 per cent. 
per annurriy but did not ask on her behalf for 
security, although applts. had had a mtge. 
as security for their debt, nor did they com- 
municate in any way with resp. or her solr. 
In 1931 resp. took a promissory note from A. 
for the sum transferred & interest, &; in 
1932 having changed her solrs. she demanded 
payment from applt. bank of the amount 
of $8,500, & on applts.’ refusal resp. com- 
menced an action for the recovery of that 
sum : — Held : (1) the transfer of the money 
by A. to his own account made him a con- 
structive trustee for resp. of the amount 
transferred ; (2 ) the bank having concurred 
in the transfer for their own benefit became 
subject to a similar fiduciary obligation ; 
(3) any delay or silence on resp.’s part had 
not prejudiced the bank 4fe there was no 
defence of estoppel ; (4 ) there was no question 
of ratification since A. had not in transferring 
the money acted or purported to act as agent 
of resp. ; (5) the liability of A. &. the bank 
was not joint, & resp. was at liberty to sue 
either or both subject only to the limitation 
' that she could not recover more than the 
total sum due to her. — ; vipeuial Bank of 
Canada v . Begley, [1936] 2 All E. K. 367, P. C. 

546a. Cheques paid to customer’s 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co,, paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors: — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equits 
able doctrine under which a person who has 


in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheque- 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
LiaGBTT (B.) (Liverpool), I/td. v , Barclays 
Bank, Ltd., [1928] 1 K. B. 48 ; 97 L. J. K. B. 

1 ; 137 L. T. 443 ; 43 T. L. R. 449. 

Annotation : — Aft to (2) & (3) Reid. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1929] 1 K. B. 40. 

546b. Issue of bank drafts to customer’s agent — 
Agent without proper authority — Negligence.] 

— A CO. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accoimtant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions ; having 
lilled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, had obtained drafts payable to himself, 
& had misappropriated the proceeds, cover- 
ing his fraud by false entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
— Held : the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, 
& were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise. — 
Bank of Montreal v . Dominion Gresham 


PART II. SECT. 8, SUB-SECT. 2.— B. 

546 I. To clerk — Notice of limitation 
of authority.] — A clerk's express dutioe 
were to collect amounts due from 
rroin dealers for freight charges, etc., 
& on presentation of bills of lading 
& payment of charges to hand out ware- 
house receipts, & deposit all moneys 
collected to the credit of the Receiver- 
Qeueral In a designated bank & at 
certain intervals to remit by draft 
to the head offlee of the business. 
Such charges were almost always paid 
to him by acceptod cheque k uoft. 
bank otished such a cheque on It. 
paying the clerk the proceeds ; — If eld : 
the bonk was uegllgreut as Inquiry 
should have been made os to the clerk's 
authority Sc the unusual aot of a 
business oaslUng such a cheque, 
especially of a large amount, & a 
certain dlsorepancj' between the name 
of the payee in the cheque & the name 
in the Indorsement should have aroused 
suspicion. — R. V . Royal Bank op 
Canada (1920), 1 W. W. R. 198 : 60 
D. L. R. 293 ; SO Man. L. R. 104.— 
CAN. 

546 li. .1 — HATR8 V. 

Standard Bank, [19271 3 D. L. K. 


330 ; 60 O. L. R. 461; revsd., [1928] 
2 D. L. R. 898 ; 02 O. L. R. 186.— CAN. 

sa. Effect of signing “ verification 
slip.*'] — Rutherford v. Royal Bank 
OF Canada, [1932] S. C. R. 131 ; 2 
D. L. R. 332.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— C. 

548 I. Cheque dravm on one branch — 
Payment at another — Dishonour on 
pre,8entation.] — A bank, which pays a 
cheque at any branch except that at 
which the customer keeps hJs account, 
must be assumed to have paid It not 
on the credit of the customer but on 
the indorsement itself. 

A. drew a ohoane in favour of R. 
upon the Bank C., D. branch, & B. 
Indorsed It for collection in favour of 
L., who received payment from the 
I*, branch of the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, whereon 
the P. branch gave notice of dishonour 
Si instituted a suit against B. & L. 
for the recovery of the sum paid. The 
defence was (infer alia) that the cheque 
having been discharged by payment 
there was no power left in the P. 
branch to give notice of dishonour : — 
Held : the payment by the P. branch 
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did not operate as a discharge of the 
cheque, the payment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pltf. was 
entitled to recover the sum from defts. 
— Raja Joyti Prabad Sinoh Des 
Bahadur v. Chota Nagpur Banking 
AS.SOCN. (1928), I. L. R. 8 Pat. 413.— 
IND. 

sk. Effect of confirmation by telephone. J 
— The accountant of a bank called up 
defts.' office by telephone, an auto- 
matic telephone, which rang number 
required direct without the necessity of 
calling a “ central *’ operator. A 
woman’s volc-e answered &, the 
accountant asking for the manager, 
a man’s voice answered. The 
accountant then stated that it was the 
bank speaking & that the bank had a 
certain amount of money to pay over 
for the F. Co. “ under protest,” & the 
man at the other end of the wire said 
” All rlglit ” '.—Held : this constituted 
a notice to defts. that the money was 
available at the bank, & that it was 
not necessary the person spoken to 
should be identiflea. — Fideuty Oil 
& Gas Co. r. Janse Drilling Co. 
(Alta.) (1916), 34 W. L. R. 370 ; 10 
W. W. R. 633.— CAN. 
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Guarantee & Casualty Co., Ltd., [19301 
A. C. 659 ; 99 L. J. P. C. 202 ; 144 L. T. 6 ; 
46 T. L. R. 575 ; 36 Com. Cas. 28, P. C. 

Annotaiions : — Reid. Savory & Co. v. Lloyds Bank, Ltd. 
(1932), 48 T. L. II. .344 ; (Jarpoutors Co. v. British Mutual 
Banking Co., [19371 3 All E. H. 811. 

548. Add, Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Savory & Co. t*. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

649. Add, Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

650. Add, Annotations : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102 ; Vanbergen 
V, St. Edmunds Properties, Ltd. U933), 149 
L. T. 182. 

652. Add. Annotation : — Consd. Ralston r. Rals- 
ton, [1930]2*K. B. 238. 

654. Add. Annotation : — Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 

657. Add. Annotations : — Consd. Re Farrow’s 
Bank, [1923] 1 Ch. 41. Refd. British & North 
European Bank v Zalzstein, [1927] 2 K. B. 
92. 

665. Add. Annotation: — As to (1) Refd. Tolley 
V. Pry (1929), 46 T. L. R. 108. 

567. Add. Annotation : — Consd. Plunkett v. Bar- 
clays Bank, Ltd., [1930] 1 All E. R. 053. 

567a. Whether libellous.] — P lunkett v. 

Barclays Bank, Ltd., No. 321b, ante. 

569. Add. Annotaiions : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoo Akcionernoe 
Olschestro Komseverputj & Bank for Riissian 
Trade, Ltd., [1933] 1 K. B. 47. Refd. Joachim-- 
son V. Swiss Bank Corpn., [1921] 3 K. B. 110; 
Richardson v. Ricliardson, [1927] P. 228; 
Rekstin v. Komseverputj Bureau (Bank for 
Russian Trade, Ltd.) (1932), 48 T. L. R 678 ; 
Plunkett V. Barclays Bank, Ltd., [1930. l 
A ll E. R. 053 ; Hirsclihorn v. Kvans, [193S’ 
3 All E. R. 491. 

574. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

579, Add. Annotaiions : — Refd. Imperial Bank of 
Canada v. Begley, [1930] 2 All E. R. 307 ; 


Plunkett V. Barclays Bank, Ltd., [1930] 
1 All E. R. 053. 

586. Add, Annotation : — ^Refd. Jones v. Waring & 
GUlow, [1926] A. C. 670. 

589. Add, Annotation: — Consd. Westminster Bank 
V, HUton (1926), 136 L. T. 316. 

589a. Mistake In telegram — Duty of bank to 

make inquiry.] — Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque. 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 0, <fe the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented honoured. In an action for 
negligence : — He Id : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover. — Westminster 
Bank, Ltd. v, Hilton (1920), 130 L. T. 315; 
43 T. L. R. 124 ; 70 Sol. Jo, 1190 ; sub nom, 
Hilton v, Westminster Bank, Ltd., 102 
L. T. Jo. 450, H. I.. 

592. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

594. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

595. Add. Annotation: — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 90 L. J. 
K. B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. Sc drew upon the co. 
a bill for a largo amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 


PART II. SECT. 8. SUB-SECT. 8,-~A. 

649 iii. Money advanced on 

aoreed terms — Bank holding ^ieenirity.] — 
Finucane V. Stavdahd Bank of 
Canada, (19211 3 W. W. R. 314 ; G2 
8. C. R. 110 ; 59 D. L. R. 405.— CAN. 

y i. Dishonour of cheques pay- 

able to self. ] — A demand made personally 
by a customer upon his banker for 
payment is a two-party tranfwictlon. 
The refusal of payment cannot give 
rise to the implication of defamation 
of the customer to a third party, which 
necessarily arises when a trader's 
cheque, (Irawn or indorsed in favom: 
of a third party. Is presented by the 
holder & dishonoured by the banker. 
Judgment for pltf. for £250 set aside, 
& Judgment entered for defts., defts. 
having admitted liability to pay pltf. 
nominal damages & having paid £10 
Into ct. — Kinlan V. Ulster Bank, 
Ltd., 119281 I. R. 171.— IR. 

PART II. SECT. 8, SUB-SECT. 8.— B. 

673 ii. .] — A banker is not 

obliged to pay a cheque when there are 
no assets belonging to the customer in 
his hands ; & the countermanding of 
a cheque by a customer In whose 
account there are funds sufficient to 
meet it cannot do more than cause the 
obligation to pay, which otberwlso 
existed, to cease to exist. — P unjab 


Industrial Agency, Ltd. r. Mer- 
cantile Bank of India, Ltd. (1929), 
1. L. R. 11 Lab. 067.— IND. 

PART II. SECT. 8, SUB-SECT. 3.— D. 

683 i. Dishonour by country hank— 
Failure to return cheque by return of 
post — Clearing-house rules .] — When a 
cheque Is passed through the clearing- 
liouse in Melbourne & not returned dis- 
honoured within the time allowed by 
the rules of the clearing-house for the 
return of dishonoured cheques, its 
payment to the collecting bank must 
on the expiration of that time bo 
regarded as -complete. Pltf. paid Into 
his acx30UDt at a country branch of 
deft, bank a cheque drawn upon a 
Melbourne branch of another bank. 
The cheque was passed through the 
Melbourne clearing-house, where, on 
the settlement of balances, its amount 
was credited to deft, bank by the bank 
upon which It was drawn. After the 
expiration of the time allowed by the 
rules of the clearing-house for the 
return of dishonoured cheques had 
expired, the cheque was returned dis- 
honoured to deft. bank. Notwith- 
standing that the rules provided that 
any ttale return might be rejected, 
deft, bank credited the bank upon 
which the cheque was drawn with its 
amount: — Held: deft, bank had, as 
agent for pltf., received payment of 
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the choquo, & was therefore liable to 
pltf. for Its amount os money had & 
roceivod to his use. — Riedki.l v. 
Commercial Bank of Australia, 
Ltd.. [1931] V. L. R. 382 ; Argus 
L. R. 285.— AUS. 

PART II. SECT. 8. SUB-SECT. 4. 

■1. Payment after notice of cemnter- 
mand — Liabilxiy of bank.J—OARHiomi 
V. Canadian Bank of Commerce, 
11919] 3 W. VV. R. 185.— CAN. 

689 i. By telegram — Payment after 
notice of countermand — Negligence .] — 
Held : defts. wore guilty of a breach 
of duty 08 bankers. — Rkadk v. Royal 
Bank of Ireland, Ltd., [1922] 2 
I. R. 22.— IR. 

•m. By notice of death.] — The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer’s dent h. — 
Curley v. Briggs (Administrator of 
Drury Estate), [1920J 2 W. W. H. 
1025 ; 63 D. L. H. 351.— CAN. 

■n. .1 — It is not the death of 

the customer, but notice of hia death, 
that operates as u revocation of the 
authortty of a hank to pay the custo- 
mer's choquo. — Kendrick v. Dominion 
Bank & Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N. 138.— CAN. 

80 . .]— Winnipeg Savings Bank 

(Trustee)®. Kenny, (19241 1 D. L. R. 
952.— CAN. 
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bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the CO. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.* bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft, bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank were n<it liable to pltfs. (1) 
on the ground of negligence, because no privity 
* of contract existed between defts. & pltfs., 
defts. owed no duty to pltfs. ; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion.— A UCHTERONI & Co. V. 
Midiand Bank, Ltd., [1928] 2 K. B. 294 ; 
97 L. J. K. B. 625; 139 L. T. 344 ; 44 
T. L. R. 441 ; 72 Sol. Jo. 337 ; 33 Com. Cas. 
345. 

603. Add, Annotation : — Refd. Pinto Leite, 

Ex p, Des Olivaes, [1929] 1 Oh. 221. 

616. Add, Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

617. Add, Annotations : — Refd. Wilson v. United 
Counties Bank, [1920] A. O. 102; Vanbergen 
V, St. Edmunds Properties, Ltd. (1933), 149 
L. T. 182. 

624. Add, Annotation : — Consd. Re British Trade 
Corpn., [1932] 2 Ch. 1. 

625. Add, AnnoteUion : — Refd. Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


626. Add, Annotation Consd. Rekstin v. Severe 
Sibirsko Gosudarstvemnoe Akeionemoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

627. Add, Annotation : — Consd. Garrard v, James, 
[1925] Ch. 616. 

629. Add, Citation 88 L. J. K. B. 65. 

Add, Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V, Martins Bank, Ltd. (1931), 47 
T. L. R. 607 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114 ; MercantUe 
Bank of India, Ltd. Central Bank of India, 
Ltd., [1938] A. C. 287. 

629a. Space left between name of 

payee & words or order.”] — Pltfs., exors. 
of a will, kept an exors.* account with defts., 
& retained a firm of solrs., Messrs. 0. & P., 
who used to assist them in matters connected 
with their testator’s estate. The acti^ 
member of the firm was one J. C. Pltfs. in 
conference with J. C. decided to invest 
through Messrs. J. P. & Co., stockbrokers, a 
sum of £6,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form “ Pay J. P. & Co. 
or order ’* & was drawn on pltfs.* deposit 
account with defts. The cheque was signed 
by pltfs. <fe left with J. C. to be posted to 
J. P. & Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. Co., fraudulently inserted the words 
** per C. & P.” in the blank space between the 
payees’ name & the words “ or order ” ; he 
then indorsed the document with the names 
C. <fe P. 4fe paid it so altered & indorsed into 
the W. Bank to the credit of a co. in which 
he was interested & which had an account at 
that bank. The document was accepted 
without question by the W. Bank passed 
through the clearing-house, & the account 
of pltfs. with defts. was debited, & that of the 
co. with the W. Bank was credited, with the 
amount on the face of the document. In an 
action by pltfs. against defts. for conversion, 
neghgence & breach of duty : — Held : (1) the 
cheque had been “ materially altered ” within 
Bills of Exchange Act, 1882 (c. 61), s. 64, & 
was avoided as between pltfs. & defts. by 
that sect., & therefore defts. could not rely 
upon sect. 60 of the Act as excusing them for 
paying the cheque ; (2) for the same reason 
defts. could not rely on sect. 80 of the Act ; 

(3) assuming the description of the payees, 
“ J. P. & Co. per 0. & P.” to be a recognised 
although unusual description, the indorse- 
ment of “ 0. & P.** without any reference to 
“ J. P. & Co.” was irregular So invalid & 
defts. were negligent in honouring the cheque, 
& for this reason also were not protected by 
sect. 80, or aemble by sect. 60 of the Act ; 

(4) in leaving a blank space between the 
names of the payees So the words ” or order ** 
pltfs. were not guilty of any breach of duty 
towards defts. — Slingsby v. District Bank, 
Ltd., [1932] 1 K. B. 644 ; 101 L. J. K. B. 
281 ; 146 L. T. 377 ; 48 T. L. R. 114 ; 37 
Com. Cas. 39, C. A. 

AnnoMion : — As to (4) Refd. Mercantile Bank of India, Ltd. 

V. Central Bank of India, Ltd., 11938} A. C. 287. 


PART 11. SECT. 0, SUB-SECT. 2. 

■p. Note mods by customer — Bank not bound to debit customer's account after maturity — To protect endorser ,] — Royal 
Bank of Canada t>. MoNauohton, [1931] S D. L. R. 233. — CAN. 
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631. Add. Annotations: — Consd. Keckitfc v. 

Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v, Reckitt (1932), 
48 T. L. R. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Reid. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40 ; Lloyds Bank, 
Ltd. V. Savory & Co. (1932), 49 T. L. R. 
116 ; Carpenters Co. v. British Mutual Bank- 
ing Co., [1937] 3 All E. R. 811. 

684. Add. Annotation : — Reid. Greenwood v. 

Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

684a. Customer silent — Estoppel.]— 

Pltf. had an account with deft, bank, &; liis 
wife forged his signature on cheques & 
thereby drew out all the money left in the 
account, & she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In an action by idtf., 
claiming to credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (6) that 
pltf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had ever adopted 
the forged cheques as his own : — Held : 
ratification had no applicability to a forged 
signature but pltf. was estop) from 

aUeging the forgeries because ids .^ilenco 
until after his wife’s death had caused the 
bank to lose their right of action against- the j 
forger, & therefore the action failed. — Green- ' 
WOOD V. Martins Bank, Ltd., [1933] A. 0. I 
61 ; 101 L. J. K. B. 623 ; 147 L. T. 441 ; | 
48 T. L. R. 601 ; 76 Sol, Jo. 544 ; 38 Com. 
Cas. 54, H. L. 

Annotations : — Coosd. Re N-atioual Bonofit A.^snraucc Co. 
(1932), 48 T. L. R. 612. Refd. Impcirial Bank oC Caruifla 
V. Begley, [1936] 2 All E. B. 367 ; Keliige Assuiuiiee ( .•. 
V. Pearlberg, (1938] 2 All E, 11. 2 '». 

685. Add. Annotation : — Consd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

639a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited BL. with the 
amounts. H. drew out these amounts <& 
paid some of the money without valuable 
consideration to deft. 8., who in turn paid 


into her account with deft, bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced. — Banqub Bblgb 
Pour L’Etrangbr v. Hambrouck, [19211 1 
K. B. 321 ; 90 L. J. K. B. 322 ; 37 T. L. R. 
76 ; 65 Sol. Jo. 74 ; 26 Com. Oas. 72, 0. A. 

Annotation : — Expld. JoiiOf^ V. Waring & Glllow, 11925J 
2 K. B. 612. 

640. Add. Annotation: — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 

644. Add. Citation 88 L. J. K. B. 65. 

Add. Annoiaiunw : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood Martins Bank, Ltd. (1931), 47 
T. L. R. 607 ; Slingsby v. District Bank, 
JJ-d. (B131), IS J.. R. Ill; Mercantile 
Bank of India, Ltd. r. Central Bank of India, 
Ltd., [1938] A. C. 2S7. 

646. Add. Annotation : — .4.*# to (2) Refd. Jones v. 
Waring & Gillow, [1920] A. 0. 670. 

647a. Alteration of payee.] — Pltfs., exors. of one 
T., deceased, employed a solr., one 0., of a 
firm C. & P. to act for them in matters 
relating to deceased’s estate. They wished 
to invest a sum of £5,000 through a firm of 
stockbrokers, & C. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ; pltfs. then signed the cheque 
& handed it back to C. to deal with as 
directed. 0., however, fraudulently added 
to the cheque the words “ per C. & P.,” &; 
then indorsed the cheque with the words 
C. & P.” & handed it to a branch of deft, 
bank to be credited to the account which a 
CO. in which he was interested kept at that 
branch. The clieqno was credited to that 
CO. & wa.s passed tfi rough the clearing house, 
& in due courstj pltfs. were debited by their 
own bank with the sum of £6,000. On dis- 
covering the fraud pltfs. brought this action 
to recover the £5,000 from defta. : — Held : 
the words added by C. to the cheque con- 
stituted a material alteration & rendered the 
cheque void under Bills of Exchange Act, 
1882 (c. 61), 8. 64 (1). As therefore the 
cheque when it came into the hands of 
dofts. was merely a piece of worthless paper 
no action could be brought on it, & pltfs.’ 
claim failed. If, however, the cheque re- 
mained a valid one defts. had dealt with it 
without negligence & were protected by 


PART II. SECT. 10. 

635 U a. .]— In an 

action by a enstomer of deft, bank to 
recover the aggregate amount of a 
number of cheques forged by a con- 
fidentlal clerk employed by the cus- 
tomer, which were paid by the bank 
8l oluurged to the customer’s account, 
the fraud being skilfully concealed from 
both customer & bank : — Held : with 
the exception of certidn cheques 
bearing genidne signatures, the amounts 
of which were raised by the clerk, there 
was no negligence on the part of either 


the customer or the bank In falling 
to discover the frauds. — Columbia 
Graphophone Co, v. Union Bank of 
Canada (1916), 38 O. L. R. 320 ; 34 
D. L. R. 743.— CAN. 

635 lib. .] — A coa- 

tomer of a bank was estopped from 
denying that certedn forged cheques 
were signed by him or by his authority, 
by reason of his conduct in not having 
notified the bank when he learned of 
the forgery of previous cheques on 
his account by the same person. — 
Cabana r. Bank or Montbbal, [1919] 
3 W. W. R. »6».— CAN. 

S3 


637 i. Debited in pass hook 

— Book returned unexamined .] — The 
negligence of a cuHtomcr, who, by 
falling to examine her pawH book, does 
not discover that there has been an 
unauthorised withdrawal from her 
account : — Held : not to give rise to 
an estoppel or prevent the recovery 
from the bank of further moneys 
subsequently paid out by the bank In 
good faith on siniilar cheques. — A bbott 
V. Bank of Toronto ; Abbott v. 
Bank of Montreal, 11934] 3 D. L. R. 
250 ; 0. R. 396.— CAN. 
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Bills of Exchange Act, 1882 (c. 01), s. 82, 
& for that reason also the claim failed. — 
Slingsby V. Westminster Bank, Ltd. 
(No. 2), [1931] 2 K. B. 683 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Com. Cas. 61. 

Annotation : — Overd. Slingsby v. District Bank, Ltd. (1931)* 
48 T. L. R. 114. 

647b. .]— Slingsby v. The District Bank, 

No. 629a, ante» 

649. Add. Annotations : — Consd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 

652. Add. Annotation : — Refd. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

656. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 268. 

668. Add. Annotations: — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemoene Bankvoreeniging v. Langton 
(1936), 40 Com. Cas. 247. Refd. Bow’s 
Emporium v. Brett (1927), 44 T. L. R. 194. 

663. A dd. Annotations : — Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
V. Eoscolo Mango Co. (1931), 48 T. L. R. 
127. 

666. In paragraph, for “ protected by Bills of 
Exchange Act, 1882 (c. 61), s. 19,” read 
” protected by Stamp Act, 1863 (c. 69), a. 19.” 
Add. Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Lloyds Bank, Ltd. v. 
Savory &; Co. (1932), 49 T. L. R. 110 ; Car- 
penters Co. V. Britisli Mutual Banking Co., 
[1937] 3 All E. R. 811. 

667. Add Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India (1927), 44 T. L. R. 
106. 

668a. .] — M., who was 

secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
” to order ” for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated Mav 27, 1918, for £97 10s., 
which was payable to ” self or order ” & signed 
by M. & a co-director, was refused by the 


bank, & came back to them after such refusal 
with M.’s name written in after the word 
” self,” but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), s. 82, & also as holders for value : — 
Held : (1 ) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each ; (2) the bank’s duty with 

regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors ; f4) the evidence was not 

sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 10^.; (5) there must 
be judgment for pltf. co. for £2 lOs. on 
four of the cheques ” to order ” for £62 lO^., 
£62 10.9. on the fifth cheque for the same 
amount, & £97 10.9. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
SoucHETTE, Ltd. v. London County, West- 
minster & Parr’s Bank, Ltd. (1920), 36 
T. L. R. 195. 

670. Add, Annotations : — Consd. Carpenters (\). 
V. British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 173. 

671. Add. Citation : — sub nom. Mathews v, 
Williams, Brown & Co., 10 R. 210. 

672. Add. Annotation : — As to (2) Refd. Savory 
(E. B.) & Co. V. Lloyds Bank, Ltd. (1932), 

48 T. L. R. 344. 

672a. Collection for another bank.] — Im- 

porters Co. V. Westminster Bank, No. 
292b, ante. 

673. Add. Annotations: — Refd. Taxation Comrs. 
V. English, Scottish & Australian Bank, 
[1920] A. C. 683 ; Savory (E. B.) & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

674. Add. Annotations: — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1029] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 67 ; 
Lloyds Bank, Ltd. v. Savory & Co. (1932), 

49 T. L. R. IIG. 

676. Add. Annotaiioyxs : — Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41 ; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Dey v. Mayo, [1920] 2 
K. B. 346 ; Sutters v. Briggs, [1922] 1 A. C. 
1 ; Underwood v. Bank of Liverpool & 


PART II. SECT. 11. 

668 iv. —.1— Pltf.. 

Mho had a wivingw account M'ith deft, 
hank, learned on Ajir. 2S, IDilO, from 
an examination of his passbook timt 
six cheques, afterMurds discovered to 
have been fortred, had been charged up 
against him. Instead of pointing: this 
out to the bank, or askingr to et'C the 
cheques, he told its manager not to 


honour any more cheques on his 
account ; that when he M'anted money 
he Mould come to the hank. The bank 
reque.sted him to v>ut these instructions 
in MTitini^ but he refused. lIclMeen 
that date & June 8. 193G, ten more 
forged cheques were cliarped against 
his account. He then notified the 
bunk of the forgeries. Tlie forgrer M'as 
sentenced ti> prison in Jime. 1936, & 
was living ut the time of this action. 

34 


It Mas not shoMTi that the bank M^as 
prejudiced ns to the cheques cashed 
]>ef()re Apr. 28 by the silruce of pltf. 
Held : there Ava.s no e.sto])pel against 
pltf. in respect of the cheques cashed 
before Apr. 2S & pltf. Mas entitled to 
judgment against the bank for the 
amount thereof. — K ejcch r. Canadian 
Hank of Commfj^ce, [1938] 2 W. W. R. 
291. —CAN. 
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Martins, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775 ; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 207 ; Slingsby 
V. Westminster Bank, [1931] 1 K. B. 73. 

677. Add, Annoiaiiona : — Refd. Dey v, Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 

1 A. 0. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers Co. v. Westminster Bank, [1927] 

2 K. B. 297. 

679. Add, Annotation : — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] I K. B. 40. 

680. Add, Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India. Australia & China, 
[1929] 1 K. B. 40. 

680a« ** Receives payment — Collecting bank.] — 

Importers Co. v, Westminster Bank, No. 
292b, ante, 

680b. Payment In ordinary course of business — 
Bills of Exchange Act, 1882 (c. 61), s. 60 — 
Stamp Act, 1853 (c. 59), s. 19.]— Pltfs., as 
managers of a convalescent home, kept an 
account with deft. bank. Pltfs. employed 
a secretary of the committee which man- 
aged the hor ie, who kept his personal 
account with deft. bank. By a series of 
frauds, the secretary misappropriated cheques 
amounting to over £4,000, which were the 
property of pltfs. & which he contrived to 
have placed to his account with deft, bank 
in the following manner. The cheques, 
which were crossed, were all properly signed 
by pltfs.’ proper officers, & in most cases 
were drawn to people who had supplied goods 
to the home, in which cases the secretary 
forged an indorsement, or procured a forged 
indorsement of the payee, & paid the c])oqries 
into deft, bank, asking the bank to creui*' his 
account with the amount of the chequt.?. 

In other cases, the secretary procured cheq ues 
to be drawn in payment of forged invoices 
in favour of fictitious persons, & in tliese 
cases the indorsements were similarly forged, 

& the amounts of the cheques credited to the 
secretary’s account. In an action for con- 
version, deft, bank pleaded : (i.) that the 

payees were non-existent persons, that 
the secretary was the bearer of tlie cheques ; 
(ii.) that it had paid the cheques in good 
faith in the ordinary course of business, 
was protected by J3ills of Exchange Act, 
1882 (c. 01), & Stamp Act, 1853 (c. 59) ; & 
(iii.) that the cheques were crossed, & that 
it received payment thereof for a cust/omer 
in good faith, & without negligence : — Held : 

(1) (MacKinnon, L.J., dissenting) as a receiv- 
ing bank deft, bank had been guilty of con- 
version, &, as it had been found by the judge 
to have acted negligently,, it was not pro- 
tected by Bills of Exchange Act, 1882 (c. 01), 
s. 82. Deft, bank was therefore liable to 
pltfs. for the amount of the cheques converted 
during the six years prior to the action ; 

(2) each transaction was a separate one, & 

the bank was not entitled to plead that, as 
the system had been going on for some time, 
the cheques received during the six years prior 
to the action had been received without 
negligence on the part of the bank ; (3) (Mac- 
Kinnon, L.J., making no reference to this 
point) Stamp Act, 1853 (c. 59), s. 19, is 
impliedly repealed by Bills of Exchange Act, 
1882 (c. 61), 8. 60; (4) per Slesser & 

MACKINNON, L.JJ. : a bank can act negli- 
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gently, & yet be acting in the ordinary 
course of business ; (5) per Greer, L.J. : 

Bills of Exchange Act, 1^2 (c. 61), s. 60, 
protects a bank only when that bank is 
merely a paying bank, & is not a bank which 
receives the cheque for collection. Per 
Seesser, L.J. : deft, bank as paying bank 
was to be deemed to have paid the clieque 
in the ordinary course of business, & was 
protected by sect. 60. — Carpenters Co. v, 
British Mutual Banking C’o., Ltd., [1938] 
1 K. B. 511 ; [1937] 3 All E. U. 811 ; 107 
L. J. K. B. 11 ; 157 L. T. 329 ; 53 T. L. K. 
1040 ; 81 Sol. Jo. 701 ; 43 Com. Cas. 38, C. A. 

681 . Before this case add “ See, also, Nos. 674 - 
680.” 

884. Add, Annotaiions : — Apld. Lloyds Bank v. 
Chartered Bank of India, Australia Sl China, 
[1929] 1 K. B. 40. Refd. Underwood n. 
Bank of Liverpool & Martins, Underwood v, 
Barclays Bank, [1924] 1 K. B. 775 ; Lloyds 
Bank, Ltd. v. Savory & Co. (1932), 49 T. L. U. 
110 ; Carpenters Co. v. British Mutual 
Banking Co., [1937] 3 A]1 E. II. 811. 

6 85 Add. Annotaiion : — Apld. Underwood v. Bank 
of Liverpool &; Maiiins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

687. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of luilia, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool <te Martins, Underwood v. 
Barclays Bank. [1924] 1 K. B. 775 ; Savory 
(E. B.) Sc Co. V. Lloyds Bank, Ltd. (1932), 146 
L. T. 530. 

687a. who was the chief 

accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
tlieir behalf, had by a system of fraud pro- 
cured the signature by another oHlcial of tJie 
branch of cheques payable to deft. bank. 
Tliose cheques were tlien sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft, 
bank to place the proetjods of the checpies 
to the credit of a joint iiccount wliich L. 
had opened at deft, bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were tlicn collected by Ij. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft, bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions : — Held: (1) each cheque taken by 
itself was ” issued,” being signed <te dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanpng instructions, 
signed by L. alone, gave notice of irre^arity 
which destroyed the ” holding in duo 
course ” ; (2) deft, bank wore not entitled 
to rely on Indian Negotiable Instruments 
Act, B. 131. as their title as holders was 
defective through notice, so that they were 
not ” true owners ” within the sect. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these yiayments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts, could not 
set off the amount of the cheques repaid to 
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pltfs. against the amount of the converted 
cheques. — ^L loyds Bank v. Chartered Bank 
OP India, Australia & China, [1929] 1 

K. B. 40 ; 97 h. J. K. B. 609 ; 139 L. T. 120 ; 
44 T. L. R. 634 ; 33 Com. Cas. 300, C. A. 

Annotations .• — As to (3) Consd. 811iigflb7t?. District Bank, Ltd. 
(1931), 48 T. L. R. 114. RefdTFenton Textile Assoon. v. 
Thomas (1929), 45 T. L. R. 264 ; SUngraby v. Westminster 
Bank, Ltd^ [1931] 2 K. B. 583 ; Lloyds Bank, Ltd. t». 
Savory & Oo. (1932), 49 T. L. R. 110. 

687b. .] — One T., a solr., had from 

a client a power of attorney entitling T. to 
draw cheques on the client’s banking account 
& to apply the moneys for the purposes of 
his client. T. for his own purposes fraudu- 
lently drew 16 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the client &; on the 
lower line “ his attorney ” & by placing his 
own signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, defts., with whom he had an 
overdraft. On discovering the facts the client 
brought an action against defts. for damages 
for conversion of the cheques, & defts. relied 
on Bills of Exchange Act, 1882 (c. 01), s. 82, 
alleging that the cheques were crossed cheques 
& that they had received payment of them’ 
in good faith & without negligence. During 
the proceedings T.’s client died, & the pro- 
ceedings were continued by the client’s 
. exors. as pltfs. It was admitted that defts. 
had acted in good faith : —Held : except in 
the case of two of the cheques defts. in pre- 
senting Sc receiving payment for the cheques, 
had converted them. Sc as defts. had from the 
form of the cheques notice as to the money 
not being T.’s money, they were negligent 
in making no inquiry as to T.’s authority 
to make these payments into his own account. 
Sc therefore the action succeeded. — Midland 
Bank, Ltd. v. Rbckitt, [1933] A. C. 1 ; 102 

L. J. K. B. 297 ; 148 L. T. 374 ; 48 T. L. R. 
271 ; 70 Sol. Jo. 105 ; 37 Com. Oas, 202, 
H. L. 

AnnoMion : — Coiisd. Sllngsby v. District Bank, Ltd., [19321 
1 K. B. 544. 

689. Add, Annotation : — As to (1) Refd. Savory & 
Co. V. Lloyds Bank, Ltd. (1932), 140 L. T. 530. 


690. Add. Annotatwna — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 009 ; Beckitt 
V. Barnett, Pembroke Sc Slater, [1928] 2 K. B. 
244 ; Midland Bank, Ltd. v. Beckitt (1932), 
48 T. L. R. 271 ; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Refd. Taxation 
Comrs. V. English, Scottish Sc Australian 
Bank, [1920] A. C. 683 ; Underwood v. Bank 
of Liverpool Sc Martins, Underwood v. Bar- 
clays Bank, [1924] 1 K. B. 775 ; Australian 
Bank of Commerce v. Perel, [1926] A. 0. 
737 ; Lloyds Bank, Ltd. v. Savory Sc Co. 
(1932), 49 T. L. R. 116 ; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All E. R. 
811. Generally, Refd. Goldman v. Cox (1924), 
40 T. L. R. 423. 

691. Add. Annotaiion : — As to (2) Refd. Underwood 
r. Bank of Liverpool Sc Martins, Underwood 
V. Barclays Bank, [1924] 1 K. B. 775. 

691a. Cheque payable to & Indorsed by 

public official.] — A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to Sc indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, Sc acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,” Sc was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries. 


PART II. SECT. 12, SUB-SECT. 8. 

691 1. What is negligence — Defective 
title of customer — Collection for stranger. ] 
— A man uuknowu to a banker was 

S erniitted to open on account with 
[10 bank bv pajlngr In a dooosit of 
^5 In notes Sc four crossed cheques for 
collection, such cliequos bein^p made 
payable to a number or bearer & 
marked “ bank,*’ or “ not negotiable,” 
or ” bank not negotiable.” Without 
making any Inquiry as to the man's 
title to the ohoquos the bank collected 
thorn. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account, & paid In for coUeotion 
four other crossed cheques, iuoludlng 
one drawn by pltf. payable to a number 
or bearer to which the man who paid 
it In had oo title. These four cheques 
were collected by the bank almost 
without inquiry : — Held : the olr* 
oumstanoes In which the account was 
opened was such as to put the bank 
upon inquiry ; the duty of Inquiry 
extended to the transactions of the 
next day Sc In the absence of reasonable 
Inquiry the bank was guilty of negli- 
gence. — London Bank op Austbaxja, 
Ltd. V. Krndald (1920), 28 0. L. R. 
401.— AUS. 


691 ii. .] — Mason r, 

Savinob Bank op South Australia, 
[19251 S. A. S. R. 198.— AUS. 

691 ill. .] — Pltf. 'b manager, 

S., had general authority to draw 
cheques on pltf.’s account. S. drew 
& signed a cheque on pltf.’s account 
for £250 odd in favour of ” A. or 
bearer ” ; the amoimt, date Sc payee’s 
name was also in the handwriting of 
S. The cheque was crossed generally 
” Not negotiable.” The cheque was 
on one of pltf.’s cheque forms. This 
cheque was paid by S. into his account 
with deft, bank a few hours after it 
appeared to have been signed. The 
teller on 3. handing in the cheque, 
asked S. which his title was & received 
an assurance from S. that ” it was all 
right.” 3. was well known Sc of ^od 
repute In the district, Sc had had an 
account with deft, bank for some time, 
& during the previous six months 
several erneques In his favour slgfied 
by him, drawn on pltf.’e account, bad 
been paid in Sc not been queried. Over 
a year later S. drew & signed a further 
cheque on one of pltf.*s forms on pltf.’s 
aooount for £858 odd In favour of 
” V. or bearer.” The cheque Sc 
transaction were similar to the other 
oheqhe except thad^ the date, naune of 
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payee Sc payee & amount were not 
in S.’s handwriting. A similar query 
was made by the teller, & answered 
in much the same way. In the 
interval five directors' cheques slmed 
by 3. had been paid In payable to him- 
self or bearer. Other than the Inquiry 
made by the teller of 3. no inquiries 
were made by the deft. The cheques 
were in fact drawn by S. without 
authority Sc the proceeds were mis- 
appropriated by him. In an action 
for damages for conversion : — Held : 
there was a conversion in each case. 
Also, as the bank bad not acted with- 
out neglimnoe. It was not protected 
by sect. 88 of BUIs of Exchange Act, 
1909. — Bennett & Fisher, Ltd. v. 
Commercial Bank of Australia, 
Ltd., [1930] S. A. 8. R. 26.— AUS. 

691 Iv. .] — Where a banker 

claims the protection of sect. 88 (1) of 
Bills of Exchange Act, 1909-1912, the 
test of negligence is whether the 
transaction of paying in the cheque, 
coupled with, the oiroumstanoes ante- 
cedent Sc present, was so out of the 
ordinary course that it ought to have 
aroused doubts In the banker’s mind 
Sc caused him to make Inquiry. — 
English. Soottish Sc Australian 
Bank, Ltd. v. Beatty, (19311 S. R, (Q.) 
291.— AUS. 
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or in some cases directly to the beneficiary, 

& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.* bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 

No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to &> 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; & 
therefore defts. were not protected by IJills 
of Exchange Act, 1882 (c, 61), s. 82, from 
liability to pltf. — Ross v. London County, 
Westminster & Parr’s Bank, [1919] 

1 K. B. 678 i 88 L. J. K. B. 927 ; 120 L. T. 
636 ; 36 T. L. IL 316 ; 63 Sol. Jo. 411. 

Annotations' — Dbtd. Sllni<8by v, Westminster Bank, [19.31] 

1 K. B. 173. Oonsd. Lloyds Bank t>. Chartered Bank of 
India, Australia & China, [19291 1 K. B. 40. Refd. Under- 
wood V. Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

691b. Cheque payable to company.] — | 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Barclays Bank, No. 387a, 
ante, 

691o. .] — In 1922 pltfs. were build- 
ing ships for a firm, L. M. & P>, in con- 
nection with that business L. M. P sent 

pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & I>., 
a director, signed a receipt form on the back 
of the cheque as follows ; “ L. & M. Ship- 
building Oo. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
bo the order of another co. of which B. was 
a director, B, & Oo. Ltd. The cheque was 
then indorsed by B. “ for & on behfUf of B. 

& Oo. T. B. director,” & was paid into the 
account of B. & Oo. at a branch of defts. ; 

& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Oo., 

& Bk &; Oo. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. A B., & upon that summons 
an order was made for £450 against .T . & 
£10,460 against B. The money was not 
paid, & pltfs. brought an action against defts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), 8. 82, gave no defence to the claim. — 
London & .Montrose Shipbuilding & I 
Repairing Oo., Ltd. v, Barclays Bank 
(1926), 31 Com. Cas. 182, 0. A. 

691d. Dividend warrant for War Loan.] 

— The first pltf., who was an executrix &> a 
beneficiary under a will, received from the 


Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
Co. Not negotiable” & being expressed 
to be A/c Harry Turner, deceased.” She 
signed the warrant & sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft, bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount: — Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ” cheque ” ; (2) the word ‘‘ dividends ” in 
Buis of Exchange Act, 1882 (c. 01), s. 96, 
included interest on (Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Buis of Exchange Act, 1882 (c. 61), 
s. 82, & the action failed . — ^lingsby v. 
Westminster Bank, Ltd., [1031] 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 309 ; 
47 T. L. R. 1 ; 36 Com. Cas. 64. 

Annotations : — Dbtd. Slluffsby v. District Bank, Ltd., [1932] 

1 K. B. 544. Refd. Slinffsby v. Westminster Bank, Ltd. 
(No. 2), [loan 2 K. B. 583. 

69Xe. Sufficiency of Inquirles—Breach of 

regulations.] — T., a motor trader in Bristol, 
had an account with deft. bank, lie in- 
duced pltfs., a hire-purchase finance firm, to 
make out a cheque to W. (to Oo. for £180 68., 
which cheque was crossed & marked not 
negotiable in print. having forged the 
indorsement of W. Co. upon it, then added 
his own indorsement to it <te paid it into Ids 
own account. The cashier asked T., if ho 
liad obtained the cheque from W. & Co., to 
which question he replied in the atlirmative. 
The casliier then inspected T.’s account A 
saw tliere were considerable dealings between 
him & W. & Co. T. then volunteeu-ed the 
information that he bad bought a car from 
W. & Co., & sold it to a customer of his, & 
mentioned a cbe(}iie for £484 108. which had 
passed through his account in favour of W. 
& Co., & led the cashier t<j believe that a 
hire-purchase arrangemont had been entered 
into with pltfs. in respect of a car bought 
from W. & Co. & sold to one of liis custonuirs. 
Deft, bank’s regulations requiie such a cheque 
to be dealt with by the branch manager, & 
'not by the cashier. The cheque “vvas not 
brought to the branch manager s notice, nor 
did the cashier by inquiry discover, as the 
fact was, that many cheques drawn by ’T. 
on his account had been dishonoured, or 
honoured only after repeated presentation. 
The bank made no inquiry of W. A Co. 
respecting the cheque. Pltfs. sued the bank 
for the conversion of the cheque : — //eld : 
(1) a breach of the bank’s own regulations 
was not conclusive proof that the cashier 
made insufficient inquiry, nor is a customer 
entitled to require literal performance of such 
regulations ; (2) the past banking history of 
T. was such that the bank should have made 
further inquiry, possibly by reference to the 
drawer or the payee of the cheque.— ^Motob 
Traders Guarantee Corpn., Ltd. v. Mid- 
land Bank, I/td., [1937] 4 All E. R. 90 ; 157 
L. T. 498 ; 54 T. L. R. 10 ; 81 Sol. Jo. 865. 



Cases 692a— 703. English and Empire Digest Supplement. 


692a. ,] —Taxation Combs, v. Bngush, Scot- 

tish & Australian Bank, No. 292a, ante. 

992b. Question of fact.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 1 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon inquiry, the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barci.ays Bank, Ltd. (1923), 39 T. L. R. 
229 ; 07 Sol. Jo. 440. , 

692c. .] — Slingsby v. Westminster Bank 

(No. 2), No. 647a, ante. 

692d, Failure to require particulars of cheques 

paid in.] — It was the practice of bankers 
having a head office in London & various 
branch offices in London & elsewhere to 
accept at their head office cheques for the 
credit of an account at any one of their 
branch offices & to accept at any one of 
their branch offices cheques for the credit 
of an account at any other branch office. A* 
firm of London stockbrokers were in the habit 
of signing crossed cheques which were in- 
tended to be applied in payment of jobbers’ 
accounts, & which in accordance with a rule 
• of the London Stock Exchange were crossed 
& made payable to be. rer. They had in 
their employment two clerks, P. So S. P. 
had an account at one country branch of 
the bank. The wife of S. had an account 
at another country branch. The manager 
of country branch No. 1 knew that P. was 
a stockbroker’s clerk, but did not know & 
did not ask the name of his employers. The 
manager of country branch No. 2 knew 
nothing of S. Both P. & Mrs. S. had, when 
opening their accounts, given references 
which appeared satisfactory to the respective 
branch managers. P. stole many of the 
cheques signed as above, & handed them in 
at one or other of the bankers’ London 
branches, making out paying-in slips which 
represented that the cheques were paid in 
by the payees & directed payment to be 
made to the credit of P.’s account at country 
branch No. 1. S. also stole many of the 
cheques & handed them in at the bankers’ 
head office, making out paying-in slips 
directing payment to be made to the account 
of Mrs. 8. at country branch No. 2. The 
stolen cheques were in each case received 
by the London office & sent to the Clearing 
House. The paying-in slips were sent to the 
country branch, no mention being made of 
the names of the drawers. The amounts of 
the cheques were without question credited 
as directed by the paying-in slips. Written 
rules formulated by the bankers for the 
direction of their managers provided, among 
other things, that no new current account 


should be opened without knowledge of, or 
full inquiry into, the circumstances & 
character of the customer ; there was also 
a rule, not written but generally recognised, 
that banks do not take payments in, without 
inquiry, of cheques drawn by a firm in favour 
of a third party & paid in by a person, other 
than the payee, who is or ought to be known 
to be an employee of the drawing firm. The 
stockbrokers sued the bankers for conversion 
of the stolen cheques. The bankers pleaded 
Bills of Exchange Act, 1882 (c. 61), s. 82, & 
alleged that they had in good faith & without 
negligence received payment of the cheques 
for their customers P. & Mrs. S. : — Held : 
(1) the practice of the bankers was defective 
in that the branch which received the cheques 
in the first instance never informed the 
crediting branch of the names of the drawers 
of the cheques ; (2) the managers of the 

crediting branches had omitted to make 
sufficient inquiries when accepting P. & Mrs. 
S. as customers ; in these circumstances the 
bankers had failed to prove that they had 
acted without negligence, & consequently 
that they were liable ; (3) Semhle^ by Ct. of 
Appeal, neither P. nor Mrs. S. was a “ cus- 
tomer ” within the true meaning of sect. 82, 
inasmuch as neither had an account at the 
City offices into which the cheques were paid. 
— Lloyds Bank, Ltd. v. Savory (E. B.) & 
Co., [1933] A. C. 201 ; 102 L. J. K. B. 224 ; 
49 T. L. R. 116 ; 88 Com. Cos. 115 ; 8uh 
nom. Savory & Co. v. Lloyds Bank, Ltd., 
148 L. T. 291, H. L. 

Annotation : — Generally, Refd. Carpenters Co. v. British 
Mutual Bankint? Co., [1937] 3 All E. R. 811. 

0926, Failure to inquire as to employment or 

occupation of customer.] — Lloyds Bank, 
Ltd, V. Savory (E. B.) & Co., No. 692d, ante. 

692f. Who is “ customer.'*] — Lloyds Bank, Ltd. 
V. Savory (E. B.) & Co., No. 692d, ante. 
Banker’s drafts.] — See Bills of Exchange Act 
(1882) Amendment Act, 1932 (c. 44). 

693. Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

694. For “ forgot ” in the seventh line of the 
paragraph read “ forged.” 

Add. Annotations : — Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
E. R. 811. Refd. Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
r. Westminster Bank, [1931] 1 K. B. 173. 

696. Add. Aymotation : — Refd. Firm Bishun Chand 
V. Seth Girdhari Lai (1934), 50 T. L. R. 465. 

703. Add. Annotations : — Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 AU 
E. R. 811. Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294 ; Stag Line, Ltd. 
V. Foscolo Mango & Co. (1931), 48 T. L. R. 
127 ; Firm Bishun Chand v. Sq^h Girdhari 
1^1 (1934), 50 T. L. R. 465 ; Baton v. I. R. 
Comrs., [1938] A. C. 341. 


PART II. SECT. 13. SUB-SECT. 1. 

696 i. Passing to dt fro of — Effect . \ — 
Qu , : whether the return of a bank’s 
pass book without comment con- 
stitutes a stated & settled account & 
operates as an estoppel precludinsr the 
customer from disputing the entries 
therein to the prejudice of the bank. — 
Batakwshna Pramanik V. Bhowani- 
PUK Banking Cortn., Ltd. (1931), 
I. L. R. 59 Calc. 662,— IND, 


699 UI. Bharat Na- 

tional Bank v. Banarjr Das (1923), 
I. L. R. 5 Lah. 129.— IND. 

fp. Signing vouchers as to correct- 
ness of account in pass-book — Estoppel. J 
— Columbia Graphophonk Co, v. 
Union Bank of Canada (1916), 38 
O. L. R. 326 ; 34 D. L. R. 743.— CAN. 

•t. .1 — Monthly vouchers 

regularly signed by a bank’s customer 

38 


OS to the correctness of his account 
as it stood ^rom time to time & (riven 
In exchange for cancelled cheques, were 
held to be fatal to his contention that 
certain cheques bad not been credited 
t/O him. — Union Bank of Canada v. 
Wood. [19201 3 W. W. R. 173.— 
CAN. 

■w, .1 — Campbell v. Im- 

perial Bank. [1924] 4 D. L. R. 289 : 
66 O. L, R. 318.— CAN. 



Vol. m.— Bankers. Cases 704— 756o. 


704. Add, Annotation : — As to (2) Refd. British & 
North European Bank v, Zalzstein, [1927] 

2 K. B. 02. 

706. Add, Annotations : — Retd. I. R. Comrs. v. 
Holder, [1931] 2 K. 13. 81 ; Paton v. I. R. 
Oomrs., [1938] A. C. 341. 

708. Add, Annotation ; — Retd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

713. Add. Annotation : — Consd. Be Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

728. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

784. Add. Annotations : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. V. National Provincial & Union Bank 
of England (1922), 127 H. T. 452 ; Steam Saw 
Mills Co. Vr Baring, Archangel Saw Mills Co. 

V Baring, [1922] 1 Ch. 244; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

735. Add, Annotation : — As to (2) Consd. Rekstin 
V, Severo Sibirsko Gosudarstvernnoe 
Akcionernoe Olschestro Komseverputj 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. 

748. Add. Annotation : — Retd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

752. Add. Annotations : — Retd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711; 
Astor Properties, Ltd. v. Tunbridge Wells 
Equitable Friendly Society, [1930] 1 All E. R. 
531. 

753. Add. Annotation : — Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C, 711. 

756. Add. Annotation : — Retd. Be RussiiJJi Bank 
for Foreign Trade, [1933] Ch. 745. 

756a. Credit conditional on tender ot approved in* 
surance policy — What Is approved Insurance | 
policy.] — Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight &; insurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certificate was not an 
“ approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co., Ltd. v. Barclays Bank, 
Ltd., [1923] 2 K. B. 1 ; 92 L. J. K. B. 772 ; 


129 L. T. 108 ; 39 T. L. R. 198 ; 07 Sol. Jo. 
456 ; 28 Com. OsiS. 253, C. A. 

Annotations: — Reid. Harper v. Mackoohulo, (19251 2 K. B* 
423; Kos^kas V. Standard Marine Iiidce. (1920), 42 T. L. 
692; Sassioon r. international Banking Corpn., [1927] 
A. G. 711; De Monody v. Phoenix Insco. Co. of Hartford 
(1928), 138 L. T. 703. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay Invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture &; ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, tliere should be 
a corresponding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to bo 
received before Apr. 14, 1921, “ this to be 
considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the onginal 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then cancelled the contract, claiming 
damages from fiefts. as on a ropudiation by 
the buyers : — Held : tlie credit being irre- 
vocable, the refusal of defts. to take <te pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, <te pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer. — Urquhart Lindsay 
( te Co. V. Eastern Bank, I/ro., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 120 L. T. 
534 ; 27 Com. Ciis. 124. 

Annotation : — Refd. Proeperity v. LloydB Bank (1923), 39 
T. L. It. 372. 

756c. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“ is merely an advice of the opening of the 


713 li. .l—The de- 

livery of a pass-book cannot constitute 
a donatio nwrtis causd so aa to give the 
donee title to the money represented 
by It. — C^USACK V. Day, (1925) 3 
D. L. R. 1028 ; [1925] 2 W. W. B. 
715.— CAN. 

PART II. SECT. 16. 

a i. .) — A document In the form 

of a letter written by a bank was as 
follows : — “ We beg to Inform you that 
we are In receipt of advice by wire 


from our London oflBce that a con- 
firmed irrevocable credit has been 
opened under wldch we are authorised 
to negotiate your bills, as offered on 
G. & Co., of London, to the extent of 
£16,875 on the following conditions : 
bills to be drawn payable three months 
after sight & to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of Jute of a particular mark from 
Calcutta to Antworyj, during Nov., 
Dec. 1920." Among the conditions, 

39 


the two following were the most 
irnpoitant : — (a) " PJoaso note that 
this advice does not reloiiso you from 
the liability attaching to the drawer 
of a bill of exchange ”; (b) " Under 
present conditions wo can give no 
undertaking to negotiate bills drawn 
under this credit " : — J/eld : the docu- 
ment was not an ordinary banker's 
letter of credit. — Chandanmull Ben- 
OANET V . National Bank of India. 
Lto. (1923), I. L. R. 61 Calc. 43.— 
IND. 
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above-mentioned credit, is not a con- 
firmation of the same/* On July 20, 1020, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading So a draft 
on defts. On Aug. 4, 1020, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1020, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
dut^ of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which,, 
according to pltfs., was in exactly the same- 
terms as the former bill of lading accepted 
by defts. without objection: — Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
, whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the riving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — Oapb Asbestos 
Oo., Ltd. v. Lloyds Bank, Ltd., [1921] 
W. N. 274. 

760. Add, Annotations : — Refd. Reckitt v, Barnett, 
Pembroke So Slater, [1928] 2 K. B. 244; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

767. Add, Annotations : — ConSd. Torrens v, I. R. 
Comrs. (1933), 18 Tax Cas. 262. Refd. 
National Provident Institution v. Brown, 
Brown v. National Provident Institution, 
Provident Mutual Life Assce. Assocn. v, 
Ogston, Ogston v. Provident Mutual Life 
Assce. Assocn. (1921), 8 Tax Cas. 57. 

768. Add, Annotation : — Refd. Torrens v, I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

779. Add, Annotation : — Refd. Humphrey So Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

790. Add. Annotaiion .•■—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

798. Add, Annotation : — Refd. Humphrey v, Wil- 
son (1929), 141 L. T. 469. 

803a. .] — Three shareholders in a ship- 

building CO., which was heavily indebted to 


a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building CO. So were held by tjie bank as 
security. The price of the shares was 
£69,750, So the bank agreed to advance 
£39,750, “ on joint loan ’* to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
mdividual cheques to the sellers for £10,000 
each. So by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, So opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one- third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank: — Held: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
purchasers were not jointly So severally 
liable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee So were thus no longer subsisting 
documents of debt ; So (b) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a transfer of one-thhd of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced. — Coats v. Union 
Bank op Scotland, Did., [1929] S. C. 114 
(H. L.). 

806. Add. Annotations: — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
So China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

809. Add. Citations : — 88 L. J. K. B> 85; 119 
L. T. 727. 

Add. Annotation : — Refd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 

818a. Capitalisation of unpaid Interest on 

advance.}— To secure a co.*s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously. So the interest on the amount 


PART II. SECT. 19. 

H. Vncndhorised aj^lication of pro- 
ceeds — Inpaymem ofoorrower*^ dms to 
(4iier enStomera — JUghi to damagea.}-— 
After oredlting pltf. with the prooeeds 
of a note wnioh it disoonnted for 
him, deft, bank, without authority 
from him, applied nearly all of Ruob 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & paid itself the amount of 
the note out of the proceeds of pro- 


missory notes which it held ’ as col- 
lateral securities for advances made by 
It to him .'—Held .• pltf. was entitled 
to nominal damages & costs for the 
breach of the contract to lend him the 
money. So to judgment for the amount 
of the proceeds of his note which the 
bank had so applied, together with 
interest, — Marsh e. Royal Bank or 
Canada, [1922] I W. W. R. 486 ; 63 
D. L. R. 659; 15 Sask. L. R. 201,— 
GAN. 


PART 11. SECT. 20. SUB-SECT. 1. 

809 i. Diacharge of overdraft — Tender 
of cheque — What amounts to acceptance. ] 
— Held : the action of the bank In 
retaining Sc cleaning the cheque was 
not oonoluslve on the question of 
acoeptanoe. Sc as the bank bad not 
accepted the proceeds of the oheque 
in full settlement, Judgment had b^n 
rightly entered for the bank. — Burt 
V, National Bank of South Africa, 
Ltd., (19211 App. D. 59.— S. AP. 
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owing from time to time was debited half- 
yearly to the CO. *8 account. On Nov. 17, 
1926, when the co. had become completely 
insolvent, resps. satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to reaps, personally. Resps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 30 (1), on the part of the 
total sum paid amounting to £17,861 10«. 6d., 
which represented interost'debited half-yearly 
to the co.’s account with the bank : — Held : 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capital sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub-sect. — Inland 
Revenue Comrs. v. Holder, [1931] 2 K. B. 
81 ; 100 L. J. K. B. 439 ; 146 L. T. 193 ; 
47 T. L. R. 330, C. A. ; on appeal^ svb nom. 


Holder v. Inland Revenue Comrs., [1932] 
A. 0. 624, H. L. 

AnnotcUiona PoUd. Fenton's Trustee v. I. R. Comrs., 
[1930] ] All E. R. 116. Consd. I. R. ('lomrs. v. Lawrenoo, 
Graham & Co., [1937 1 2 K. B. 179 ; Patou v. I. K. Comrs., 
[1938] A. O. 341. Rad. Carnarvon (Earl) v. 1. H. (^oinrs. 
(1935), 19 Tax Cas. 455 ; Morland v. I. U. Coun-s. (1931), 
19 Tax Cas. 467. 

820. Add. Annotation : — Refd. I. R. Comrs. v, 
Lawrence, Graham & Co., [1937] 2 K. B. 179. 

828. Add. Annotations : — Expld. Elder v. North- 
cott, [1930] 2 Ch. 422; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

829. Delete citation & add the following para, d? 
citation : — 

Where a creditor appropriates his debtor’s 
payments in his books without communicating 
the appropriation to the debtor the creditor 
is not bound by the appropriation. — London 
& Westminster Bank v. Button (1907), 
61 Sol. Jo. 466. 


PART 11. SECT. 20, SUB-SECT. 2. 

822 Iv. .] — A bank’s custo- 

mer conveyed certain lands, by way 
of mtfl-e., as security for the money 
which had been advanced to him. The 
mtge. deed provided that the Interest 

S ayable by the mtgor. vvaa to be “ at 
le said bank’s ourrent rate & calcu- 
lated according to the custom of the 
bankers.” As a matter of fact 
compound Interest had boon paid 
during the lifetime of the mtgor. In 
a suit for the administration of the 
estate of the mtgor. the bank claimed 
to be entitled to compound interest 
on the mtge. debt until date of pay- 
ment : — Held : after the death of the 
mtgor. the relationship of banker & 
customer came to an end, & thereafter 
the deft, bore simple Interest only. — 
Morgan v. Roe (1911), 46 I. L. T. 
41. C. A.— IR. ^ 

yj^ .1 — Where 

there is an agreement between a bank 
Sc its customer, that he sholl pay 
interest at the rate of 8 per cent, upon 
a promissory note, the agreement is 
not entirely void, & the customer 
remains liable to pay Interest at the 
rate of 6 per cent, — Standard Bank 
OF Canada v. Albkrta Engineering 
Co., Ltd. (1917). 1 W. W, R. 1177; 
33 D. L. R. 642 ; 11 Alta, L. R. 96.— 
CAN. 

yii, .1 — The stipula- 

tion by a bank for an illegal rate of 
Interest merely avoids the rate & not 
the entire contract for interest. — 
Union Bank v. Farmer, [1917] 1 
W. W. R. 1361.— CAN. 


ylij, .1 — pitf. was 

Indebted to deft, bank for which debt 
they took his note charged with 
interest at 9 per cent. Order made for 
reduction of interest to 6 per cent. — 
Degrow V. Union Bank of Canai>a 
(1922), 63 D. L, R. 688.— CAN. 


y iy, .] — Where a 

bank contracts for 8 per cent, interest 
it can only collect the legal rate of 
6 per cent.— Bank of Montreal v. 
Ho^boff, [19231 3 W. W. R. 645.— 
CAN. 


y y, .] — A provision 

in a guiurantee given a bank that any 
account settled or stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
a^nst the guarantor, cannot be held 
^ding on the guarantor, when there 
is included in the amount so stated 
interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act. — Royal Bank of Canada 
t>. McBrid®, J19271 1 D. L. R- 90? J 
[19271 1 W. W. R. 245 ; 21 Saak. L. R. 
417.— CAN. 


y vi. .] — Where 

interest on a loon has been charged up 
bo a borrower’s ourrent account at a 
rate In excess of 7 per cent. & such 
charges have been included In the 
statements furnished him from month 
to month, &, without making any 
objection thereto, he has signod & 
returned such statements as satis- 
factory, he cannot complain, In an 
action to recover the loan & interest, 
that the charges for interest at that 
rate wore Illegal. — Royal Bank of 
Canada v. Doten (Alta.), [19271 3 
D. L. R. 305 ; [19271 2 W. W. IL 670.— 
CAN. 

y vii. fVhetlier charged .] — 

Upon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, Sc pltf. bank would 
dlo.>j«. ^ Uie bill as before, Sc If the 
second oj‘l came back dishonourt)d 
It would ac da be charged in full to the 
drawer’s a^xjount : — : there was no 
breach of Bank Act, s. 91. — Imperial 
Bank of Canada Alley, [1926] 3 
D. L. R. 85 ; 69 O. L. R. 1.— CAN. 

y viil, Acquiescence — 

Whether guarantor bound .) — When a 
bank has charged a borrower interest 
at a rate beyond that permitted by the 
Hank Act the principle that if the 
borrower voluntarily pays the excess 
he cannot recover it bock extends to 
the borrower’s voluntary assent to 
anything which Is equivalent to pay- 
ment of Interest at that rate ; & If 
at the date of a guarantee given the 
bank the ac^tua) amount guaranteed 
Includes such excess interest & the 
borrower has so recognized the pro- 
priety of the excess charge that It must 
bo considered voluntarily ** paid,” It 
Is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened & such voluntary 
payments rescinded. — Banquk Can- 

ADIENNE NaTIONALE V. SURAOGE 
(Man.), [19291 3 W. W. R. 670; [1930] 
1 D. L. R. 590.— CAN. 

y ix. Qivinq renewal 

Tiofc.]— Where a, customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. & has 
renewed it with a note for an amount 
Inclusive of the interest accrued at said 
rate such renewal note has the same 
effect as payment would have had with 
respect to the matter of Interest, i.e., 
the customer cannot complain in an 
action to recover the loan & interest 
that the rate of Interest was illegal. — 
Canadian Bank of Commerce v. 
Postman Sc Postman, [1931 J 3 W. W. R. 
737.— CAN. 

la. Raising rate of interest — Whether 
customer bound.] — The mere sending 
of a notice that the intereet oharged 

4J 


on overdrafts against security held by 
the bank has been raised. Is not of 
Itself sufflcJont to render a customer 
liable to })ay the enhanced rate, but 
where, offer receiving such a notice, 
the customer borrows more money 
from the hank, the bank is Justifilod 
In chorglug him interes at the enhanced 
rato.--(UDDAR Mal v. Tata Indus- 
trial Bank, Ltd., Bombay (1927), 
1. L. R. 49 All. 674.— IND. 


PART n. SECT. 21. SUB-SECT. 1. 

d J. Liability corUracted after 

execution of mi/rtguge .] — A mtge. to a 
bank cannot be a valid security for a 
liability (contracted siibsequentiy to 
Its oxtioutlon . — lie Edmonton Brew- 
ing & Maliing Co., Ltd. (No. 2), 
[19181 3 W. W. R. 988 ; 43 B. L. R. 
748.— CAN. 

n. Add ” affd-» 58 S. C. R. 448.” 

sm. Unauthorised loan by bank — 
Right to swf.l — Though under Its 
memorandum of assoon. a bank is 
precluded from lending money on mtgos 
yot, where money has been lent by the 
bank on a mtge.. It Is entitled to sue 
for & realise the money so lent. — 
Ahmed Baitv. Bank of Mysore (1929), 
I. L. R. 63 Mad. 771.— IND. 


PART n. SECT. 21. SUB-SECT. 2. 

ol. .] — Quebec Bank v Piiil- 

LIPH, [19171 2 W W. R. 306 ; 10 Bask. 
L. R. 190 ; 30 D. L. R. 440.— CAN. 


PART II. SECT. 21. SUB-SECT. 3. 

837 1. Promissory note — Bank parting 
with possession — Right to recover .] — 
Whore a promissory note which had 
been pledged by tho holder thereof 
to his bank as collateral security was 
lost by the bank : — Held : the bank 
was liable to him for the value thereof, 
which was prirnd facie its face value. — 
Royal Bank op Canada v. Talbot, 
[19281 3 D. L. R. 167; [1928] 2 
W. W. R. 190 ; 84 Alta. L. R. 395.— 
CAN. 


r i, Money advanced partly 

on security of land.] — A bank may 
recover upon a proraissory note not- 
withstanding that the moneys were 
advanced upon the security in part of 
lands. — Royal Bank of Canada v. 
Gold, [1918] 2 W. W. R. 746 ; 24 
B. O. R. 145 ; 41 D. L. R. 276.— CAN. 

^ 1 . New note given by 

maJeer — Rights of bank. ] — Held : the 
bank was entitled to recover on the 
ixote. — Bank op Montreal t>. Weib- 
DEPP, [19171 2 W. W. R. 615; 24 
B. O. R. 73 ; 34 D. L. R. 26.— CAN. 



Cases 844— 846a. 


English and Empire Digest Supplement, 


844. Citationa :—Voi “61 L. J. Oh. 732 ” read 
“ 61 L. J. Oh. 723.” 

Add, Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Mercantile Bank of India, Ltd. v. 
Central Bank of India, Ltd., [1938] A. C. 
287. 


846. Add, Annotation : — Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

846a. Bank entitled to hold securities not 

merely for specific advance but for balance of 
whole account between broker & bank.] — 
Tindall v, Baenbtts & Hoare (1887), 3 
T. L. R. 470. 


a li. Conversion of specific 

i^ecurUy into aeneral securUy.] — Jfeld : 
aH the bunk know that debtor had no 
riffht to hypothecate generally the notes 
they could not recover, not being 
holders in due course. — B ank of 
Montreal v. Normandin, 3 

D. L. B. 975 ; I192.^»] S. C. 11. 087.— 
CAN. 

f i. Obtained to cover overdraft — 

Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then duo to the bank, Appll - 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s part, — Brahhktii v. Boyal 
Bank of Canada (1921), 67 D. L. R. 
740.— CAN. 

f il. Renewal— Effect o/.]— The 

renewal by defts. of a promissory note 

f riven to pltf. bank as security for a 
oan: — Held: not to estop them from 
setting np the defence tliat the bank 
had received & misapplied the proceeds 
of ’goods covered by a lien note which 
they had assigned to the bank as 
collateral security, such proceeds hav- 
ing been paid into the bunk by the 
maker of the lion note. — Canadian 
Bank of Commerce u. Bkid, (1925] 3 
1). L. R. 509 ; [1925] 1 W. W. U. 1080 ; 
21 Alta. L. R. 337.— CAN. 

sp. Hepnyment of ndmnce by chegue — 
On trust account — Knowledge of bank — 
Liability.] — Where a bank which had 
made loans to a trust co. on which, in 
uu’suanoe of the arrangement between 
t the CO., repavrnents were being 
made by the application of balances 
standing from time to time to the 
credit of the co.’e general account, was 
found on the evidence to have had 
erpress notice that cheques drawn on 
the account, in another liank, of pltf. 
estate, of which the co. was then oxor., 
dojioslted in the co.’s said general 
account, represented the moneys of the 
estate, & knew that payments rooolvod 
from the co. on its debt must represent, 
in part at least, the proceeds of said 
cheques, & concurred in the intention 
of the CO. to so apply them : — Held : 
the bank was liable to the estate for 
the amount of the cheques, with 
interest from the dates when they were 
deposited in tlio co.’s account. — 
Atchison v. Dominion Bank, [1935] 
3 W. W. R. 97.— CAN. 

sq. 

co., which bad been appointed ad- 
ministrator of an estate after the 
original administrator, a trust co., 
went into liquidation, sued for restitu- 
tion of moneys of the estate wlilch had 
boon received by deft, bank from said 
trust CO. throngli a brciveb of tnist to 
which, it was alleged, the bunk was a 
party. It was found that moneys of 
the estate had tjeen deposited in the 
trust oo.’s general account in the 
bank, & that a cheque drawn oh that 
account had been given the bank in 
settlement of notes duo by the co. : — 
Held : under all the circumstances, the 
bank must i )0 taken to have known that 
the CO. was using trust funds for its 
own purposes, includlug its payments 
to the bonk, & to have been put upon 
inquiry every time it received or was 
oflfered a cheque from the general 
account to be applied on the debts 
owing to it by the trust co. The bank 


was, therefore, liable. The knowledge 
of or notice to such ofilcials of the 
bank’s branch, whore the trust co. had 
its account, as accountants, ledger 
keopei’s or receiving tellers would be 
the knowledge of or notice to the bank. 
— Retailers’ Trust Co., Ltd. u. 
Dominion Bank, [19351 3 W. W. R. 
165.— CAN. 


PART II. SECT. 21. SUB-SECT. 4. 

844 Ul. Rights of 

customer.] — A stockbroker, having In 
his possession shares belonging to a 
customer, pledged to him for a spociiic 
& definite purpose, has no right, in the 
absence of agreement with the custo- 
mer, or some established custom 
binding upon the customer, to repledge 
the shares for more than the amount 
duo to him ; & whore there has been 
such a repledge the customer is 
('iitltlod, as against the broker’s 
creditors, to the redellvery of the 
shares, which have not been disposed 
of by the bank, free from any claim 
of the trustee In bkpey. of the broker’s 
estate. — H AUG art v . Trusts & Gua- 
rantee Co.. [1930J 2 D. L. R. 127 ; 
65 O. L. R. 23 ; 11 C. B. R. 163.— CAN. 

847 V a. .] — 

Shares In pltf.’s name wore endorsed 
by him in blank without restriction & 
bunded to Ids brokers as security on 
account of a purchase of other shares 
which he directed them to make. 'J’he 
brokers, although they had not carried 
out pltf.’s order to buy, hypothecated 
pltf.’s said shares with deft. bank. 
In an action against the bank & the 
brokers, in bkpey. for conversion : — 
Held : in the absence of evidence that 
the bank had notice of a lack of capacity 
in the brokers to deal vdth the shares 
& of evidence pointing to a lack of 
good faith in the bank in the trans- 
action, pltf. was estopped by his con- 
.diict In so endorsing the shares from 
’asserting title to them as against the 
bank, oven though there was fraud 
on the part of the brokers. — Bobinbon 
V. Bank of Toronto & Clark (B. P.) 
& Co., [1932] 2 W. W. R. 91 ; 45 B. C. 
U. 518.— CAN. 

m I. Stock registered in name of 

bank’s nominee, — Identity of shares not 
preserved — Rights of oumer.] — A cus- 
tomer, who had a secured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan ; — 
Held : defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents in the transactions, 
& she was barred from insisting in the 
action. — C rerar e. Bank of Scot- 
land, [1922] S. C. (H. L.) 137 ; 59 
Se. L. R. 312.— SCOT. 

p i. Shares of company — Sale by 
bank before default — Measure of dam- 
ages.] — Georgebon «. Dominion Bank, 
[1924] 3 D. L. R. 607 ; 2 W. W. R. 
931.— CAN. 

857 il. Shares deposits by customer 
— Defect in title — Riqhts of bank.}— 
Share oertlflcates endorsed in blank 

42 


held to be negotiable InstrumentB 
transferable by delivery. Pltf. a^eed 
to take a certain number of its shares 
from a stock -brokerage co. which had 
acted aa his brokers, provided certain 
conditions were complied with, 
as a guarantee of his performance of 
the agreement if said conditions should 
be fulfilled, transferred to the co. 
certain other shares owned by him with 
a certificate of transfer on the back 
thereof signed by him, the name of the 
transferee being left blank. The co.’s 
bank, having demanded further security 
from it before it would pay a cheque 
drawn by the co., the co. delivered to 
It pltf.'s said shares as security. — 
Patrick v. Royal Bank of Canada, 
(19321 2 W. W. R. 257 : 3 D. L. R. 
532 ; 45 B. C. R. 437.— CAN. 

861 i. Bearer securities — Presunted to 
belong to depositing customer.] — Bank 
OF Montreal e. Isbell, [1925] 2 
D. h. R. 30 ; revsg. 26 O. VV. N. 263.— 

CAN. 

sy. Pledge by administrator or trustee 

in breach of trust — Bank without notice 
— Liability.] — In an action brought by 
the beneficiaries of the estate of a 
deceased against a bank pltfs. alleged 
that the administrator of the estate, 
which was a co. which had become 
bkpt. & had been wound up, had 
hypothecated to the bank for the co.’s 
debt securities which the bank knew 
or should have kno\ra belonged to the 
estate, but that, altliough the officials 
of the bank, because of the Information 
which they had, were put upon inquiry, 
they had deliberately closed their eyes. 
The hypothecation notes with respect 
to some at least of said securities con- 
tained descriptions which were held 
sulHciont to Inform the bank : — Held : 
if the bank were to-day holding these 
securities for a debt of the co. to them, 
there would bo no doubt that it could 
not hold them for moneys advanced 
after such notice. But that was not 
the situation in question. The 
securities wore disposed of by redemp- 
tion or sale years ago & the proceeds 
wont to the co. If the moneys were 
misapplied by the co., there is no 
principle of law on which the bank 
could bo hold to be liable simply 
because it at one time held the securities 
as security. — White v. Dominion 
Bank, [19341 3 W. W. R. 93; revsd., 
[1934] 3 W. W. R. 386; [1935] 1 

D. L. R. 42 ; 42 Man. L. R. 400.— CAN. 

sz. .1 — In order to 

hold a bank liable where a trustee has 
used trust funds In reducing his 
personal debt to the bank, the bank 
having no notice of the trust, it is 
necessary to prove fraud on the part 
of the trustee & that the bank was a 
party to that fraud. If the bank was 
nut upon inquiry & deliberately closed 
its eyes, that would be fraud. — 
McPherson t>. Dominion Bank, [19351 
2 W. W. R. 1 ; ajdrd., [19.35] 3 W. W. R. 
390 ; [1036] 1 D. L. R. 268 ; 43 Man. 
L. R. 41 5.— CAN. 

sa. Bonds — Validity of charge — No 
certification by trustee.]— The deposit 
of bonds vltli a bank as collateral 
creates a valid equitable charge not- 
withstanding the absence of certifica- 
tion by the trustee required by the 
bond. — Re Cadwell's, Ltd., Trustee 
V. Royal Bank, [1934] 2 D. L. R. 
341 ; O. R. 178.— CAN. 



VoL nL— Bankers. Cases 803— 865a. 


862. Add. Annotation : — ^Refd. Gowers v. Lloyds 
& National Provincial Foreign Bank, Ltd.. 
[1938] 1 All E. R. 766. 

862a. Shares held by bank as security for Joint loan 
to three persons— Several liability— Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion.]— 
Coats v. Union Bank of Scotland, Ltd., 
No. 803a, ante. 

865. Add, Annotations : — Apld. Re Allester, [1922] 

2 Oh. 211. Consd. Madras OfiBcial Assignee 
V, Mercantile Bank of India, Ltd., [1936] 
A. C. 63. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 662 ; Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669; 
Lloyds Bank, Ltd. v. Bank of America 
National Trust & Savings Assocn., [1937] 

3 All B. R. 312. 

865a. Bills of lading pledged— Authorised sale by 
pledgor — Title of bank to proceeds.]— A 
limited co, pledged bills of lading with a bank 


to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust mven by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account <fc under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — • 
Held : the bank’s previous rights as pledgee 
remained unaffected by this common ^ con- 
venient mode of realisation. — Re Allestbr 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 434 ; 38 T. L. R. 611 ; 66 
Sol. .To. 486 ; [1922] B. & C. R. 190. 

Annotations : — Consd. Madras Official Assigmeo v. Mercantile 
Bank of India, Ltd., [1035] A. O. 63. Refd. Lloyds Bank, 
Ltd. V. Bank of America National Trust & Savlngfs 
Assocn., [19381 2 K. B. 147 ; Mercantllo Bank of India, 
Ltd. V. Ohfirterod Bank of India, Australia & China & 
Strauss & Co., [1937] 4 All E. K. 051. 


tb. Advance to eon — Representation 
hy father that son entitled to shares .] — 
upon the representatior of a father 
that his son was entitled x) an interest 
in certain shares in a c(«. standing in 
the name of another son, a bank lent 
money to the son : — Held : the bank 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which the father had control. — 
Royal Bank e. Pope, [1917] 2 
W. W. R. 1 ; 11 Alta. L. R. 68.— CAN. 

sd. Advance to executor .] — A bank 
is put upon inquiry If it accepts a 
pleoge of certificates in such clrcum- 
stances that It has notice that the 
pledgor may be pledging part of an 
estate for which he Is exor. If it 
falls to make inquiry it will be estopped 
from making any claim against the 
estate. — Cartwright v. Lystbr & 
Bank OP Nova Scotia, [1934] 2D.L. R. 
160 ; 0. R. ICL— CAN. 


PART II. SECT. 21, SUB-SECT. 6. 


h (p. 277) i. Indorsed by shipper 

to bank — Bank to apply part of proceeds 
to payment of promissory nt)te.}-~Held : 
no violation of Bank Act, s. 90. — 
Royal Bank of Canada v, Wye, 
[19261 4 P. L. R. 262 ; [19261 2 

W. W. R. 780 ; 36 Man. L. R. 14.— 
CAN. 

h (p. 277) 11. Bank taking 

bailee* 8 receipt from parties for whom 
goods shipped — DtUy of bank not to 
impair security .] — Salters (Joseph) 
Sons, Ltd. «. Bank of Nova Scotia, 
[19261 1 D. L. R. 681 ; 68 N. S. R. 
389.— CAN. 


q (p. 280) i. Chattel mortgage to 

secure past debt — Svhsequent mortgage 
of land^RigJU to enforce chattel mort- 
gage.]— Held : (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
urom realising first on the chattel 
mtge. — Pkpkr r. Canadian Bank of 
Commerce, [1922] 1 W. W. R. 121. — 
OAN. 


q{p. 280)11. .)— A. ob- 
tained advances 8c dellvej^ to the 
bank storage tickets for wheat In 
elevators : — Held : the seourity of the 
warebonse receipts would not cover 
pMt advances. — Yoxjno v. Dencheb, 
Bank op Toronto v. Adames, 11923] 
1 D. L. R. 432 ; 18 Alta, L. R. 496 ; 
11923] 1 W. W. R. 186.— CAN. 


q (p. 280) iU. Chattel mortgage 

as security for loan — Whether crops of 
foUowino year chargeable .] — Security 
on grain given to a bank in Oot. 1921, 
in respect of advances made In the 
spring of 1920, held invalid In respect 
of tho 1921 crop.— N orth American 




Lumber Co., Ltd. v. Bank of Mon* 
TREAL, [1922] 1 W. W. R. 126.5 ; 65 
D. L. R. 348 ; 16 Sask. L. R. 376.— 

OAN. 

q (p. 280) Iv. Lease of chattels 

to secure cidvances.] — Held: the lease 
was Invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security. — B ank of 
Montreal v. Hukhton (1922), 69 
D. L. R. 208 ; 61 O. L. R. 584.— CAN. 

q (p. 280) V. Lien agreements on 

goods — Valid.] — Jte Canadian Hart 
Products, Ltd. (Tuustric) v. Uoyai, 
Bank, [19241 4 D. L. R. 225; 64 
O. L. R. 293 ; 4 C. B. R. 211.— CAN. 


q (p. 280) vl. Warehouse receipt 

for goo(U rn leased preftnises — Valid .] — 
Re J. Sj’ani.ev Wedlock, Ltd. 
(P. E. I.), r9261 2 D. L. R. 263 ; 
7 C. B. R. 147.- dan. 

e (p. 281) i. R. Banque Cana- 
DIENNB NaTIONAI.U W. SaWODUK, 
[1926) 3 D. L. R. 964; [19261 2 

W. W. R. 771 ; 36 Man. L. R. 1.- CAN. 


o (p. 281) I. Whether 

purchaser owner within sect. 88.1 — 
An agreement for tho sale of timber 
licences together with all tho timber 
thereon gave the purchaser the right 
to out & remove the timber & pro- 
vided that tho piirohase-price should 
be payable in instalments & that 
the property m the licences & all 
timber cut therefrom should remain 
In the vendors until fully paid for by 
the purchasers. The agreement was 
not registered imder CJondltlonal Sales 
Act. Security on the timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by tho purchaser to 
tho appit. bank. The purchaser 
became bkpt., tho cut timber was 
taken possession of by Its tnistee, & 
sold under an order of the ot. & the 


proceeds thereof were claimed by the 
bank & also by the vendors, to whom 
a balance was owing under the agree- 
ment. The bank liad had no notice 
of the vendors’ claim 6c bad not in- 
quired as to the purchaser's title, but 
all parties had acted In good faith 
Held : at the time of the assignment 
to the bank the purchaser was the 
" owner ” of the timber within sect. 88 
Sc had possession thereof within the 
meeming of that word In Sched. C. 
to said sect. ; Sc the agreement 
between the purchaser Sc the vendors 
was one within Conditional Sales Act. 
The bank’s claim was therefore sus- 
tained. —Royal Bank of Canada v. 
Hodges (B. O.)tJ19301 1 D. L. R. 


397 ; J1929J 3 W. W. R. 605 ; 42 
B. O. 44 ; retv., U9291 2 W. W. R. 


202.— CAN. 


■ (p. 282) 1. ■ ~ ■ — ' .] — 

Royal Bank of Canada v. Mc- 
Lennan, [1931] 1 D.L. R. 981.— CAN. 

8 (p. 282) 11. Grower of 

roses for sale as cut flowers — Whether 
" wholesale dealer .**] — A co. growing 
roses & selling the cut flowers held not 
to be a wholesale purchaser of, or 
dealer In the products of agrlculturo. 
— MaoPiierson V. London Loan As- 
bets. Ltd., [1931] 2 D. L. R. 630; 
0. R. 109 ; 12 C. B. R. 302.— OAN. 

sa. Se^niriiy on crop to be groum — 
Priority over claim, by vendor under 
crop-paymr.ni agreement .] — Ooebkl v. 
Canadian Bank of Commerce, [1921] 
3 W. W. R. 81 ; 14 Sask. L. R. 461.— 
CAN. 

Bb. Security invalid under Bank 
Ads — Sale of goods to third party — 
Bank not entitled to follow goods or 
proceeds .] — Hawker v. Royal Bank 
OF Canada (1921), 59 D. L. R. 074.— 
CAN. 

so. Title of bank as against municipal 
lien f(yr taxes. ] — He ElJComiCAL FriTi ngh 
& Foundry Co.. Ltd. (Ont.), (1926) 
1 D. L. n. 762; 68 0. L. R. 364.— 

CAN. 

sd. .1 — Wlioro a debtor has 

given Bocurlty to a bank on ohattols 
under seel., 88 of Bank Act, Sc has 
subsoMuontly made an osslgnmont for 
benefit of creditors, tho bank Is entitled 
to tho proceeds of sale of the goods In 
priority to the claim of tho munici- 
pality for arroOTH of land taxes under 
Assessment Act, R.8.O., 1927, e. 112.— 
Re James Steele, Ltd., [1934] 0. It. 
98 ; 2D. L. R. 130.- CAN. 

sf. Wheat tickets — Sale in breach of 
instructions — Measure of damages .] — 
A borrower from a bank gave It as 
collateral security an assignment of 
wtioat tickets on the terms that the 
bank was to soli tho wheat on deft.'s 
instructions & apply the proceeds in 
reduction of his loan. The borrower 
later on Instructed the bank to sell 
when wheat should reach II per 
bushel at Fort William ; & the bank's 
manager agreed to carry out tlieso 
Instructions. The market-price at I'ort 
William reached said price some weeks 
afterwards ; but no sale was made, 
although it was admitted that the 
wheat could have been sold at that 
time: — Held: the borrower was en- 
titled to damages & tho measure 
thereof was the market-price at the 
time when the bank shoiud have sold 
tho wheat ; & not. os hold on the trial, 
at t^ date when the borrower learned 
that his instructions had not been 
complied with,— Bank of Toronto v. 
Simonson, [19321 2 W. W. R. 102,— 
CAN. 
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865b. Pledge of receipts for goods — Fraudulent 
second pledge by pledgor — Conversion — ^Es- 
toppel.] — A firm of merchants, who pur- 
chased ground-nuts from up-country growers 
& were entitled to obtain delivery of them 
under railway receipts, obtained a loan from 
resps., bankers, on the security of the goods 
covered by the railway receipts, & delivered 
the relevant receipts to the bank by way of 
pledge, giving to the bank at the same time a 
promissory note for the amount advanced & 
a letter of lien. The bank then passed 
the receipts on to their own godown keeper 
to enable him to obtain possession of the 
goods, & he, in accordance with the usual 
practice adopted by the bank, & in order to 
avail himself of the merchants* services, 
handed the railway receipts back to the 
merchants for the specific purpose of clearing 
the goods & storing them in the bank’s go- 
down. The merchants, however, then fraudu- 
lently used the same receipts to obtain a 
second advance from applts., bankers, from 
whom they had been in the habit of securing 
loans under arrangements similar to those 
negotiated with resp. bank, & who wore' 
unaware of the loan by resp. bank. On a’ 
claim by resps. against applts. for damages 
for conversion : — Held : resps. owed no duty 
to applts. in the matter — there was no 
, relationship of contract or agency, & they 
had no reiison tf) think that the receipts would 
ever bo handed to applt. . — & they were not 
therefore estopped by their conduct in 
returning the receipts to the merchants for 
tile specific purpose of clearing the goods 
from denying as against applts. that the 
merchants liad the right of pledging the 


goods as owners, or from setting up their 
title as against applts. to the goods. No 
authority had been given to the merchants 
to deal with the goods otherwise than by 
handling them for the limited purpose of 
transferring them to the bank’s godown. 
Besps. committed no breach of duty owing 
to applts. or to anyone else ; all that they 
did was to deal with their own property, as 
pledgees, in the usual course of business 
which was well known to & had been followed 
both by applts. & resps. Not only was there 
an absence of any duty or of anything 
amounting to a neglect of the usual pre- 
cautions, but there was no ground for finding 
any representation by resps. that the mer- 
chants had any title to dispose of the goods. 
The merchants could not transfer a better 
title than they possessed^ — a title subject to 
the pledge to resps. — Mercantile Bank of 
India, Ltd. v. Central Bank op India, 
Ltd., [1938] A. C. 287 ; [1938] I All E. R. 
62 ; 107 L. J. P. C. 26 ; 168 L. T. 269 ; 64 
T. L. R. 208 ; 81 Sol. Jo. 1020, P. C. 

865c. Whether charge or trust created.] — Deft, 
bank advanced money to deft, co., sometimes 
by way of overdraft & at other times by way 
of advance on loan account. These advances 
were secured by trust receipts, by which the 
CO. agreed that goods purchased with such 
advances should be held by them as agents 
for A in trust for the bank, the intention being 
that the bank should be entitled to such 
goods as security for the advance. There 
was, inter allay an undertaking to deliver the 
goods to the bank to enable it to sell the 
same : — Held : these documents created an 


PART 11. SECT. 21. SUB-SECT. 7. 

■1. Assignment of mortgage — Or oj 
agreement for sale of land — As addi- 
tional security — Valid.] — Re Wiauton 
Lumber Co., Ex p. Rank of Commerce, 
ri924]2 D.L. R. 160; 4 0. B. R. 477.— 
CAN. 

80 . Assignment of debts present <£• 
fuinre d' all contracts rf* securities — 
Valid.] — Rc Wiarton LuifBRK Co., 
Ex p. Bank of Commerok, [1924] 
2 D. L. U. 160 ; 4 C. B. R. 477.— CAN. 

d i. Suhscgiient assignment to 

creditor — Duty of bank to account — 
Interest.) — Book debts wore assi^ed 
as docurity to deft. bank. Subse- 
quently they were assigned to pltf. 
subject to the assignment to the bank. 
The bank realised under its assign- 
ment ; — Held : pltf. was entitled to an 
aocountlng from the bank In detail, & 
the bank oould, not, as against pltf., 
charge a higher rate of Interest than 
permitted under Bank Act. — Robert- 
son (John) & Son, Ltd. v. Canadian 
Bank op Commerce, [1920] 2 W. W, R. 
1003.— CAN. 

ah. Assignment of money due under 
agreement for sale of land — Valid.}— Re 
Shaw, [1925] ,3 D. L. R. 1205 ; 6 
C. B. R, 825.— CAN. 

8k, .] — Although under 

sect. 70 <1) of Bank Act, 1934, a bank 
may Like an assignment of the rights 
of a vendor under an agreement for 
the sale of property as additional 
Hoourity for debts contracted to the 
bank in the course of Its business, a 
bank cannot take such an assignment 
as seourity for an anticipated future 
indebtedness ; but where the assign- 
ment was taken both as additional 
seom'ity for an existing debt & as 
seourity for future Ind^tedness It is 
valid in respect to the debt for whloh 
it was taken as additional security. — 


Canadian Bank of C-ommkhck v. 
Yorkshire & Canadian Trust, Ltd., 

1 1938] 1 W. W. R, 530 ; 2 I). L. K. 
285.— CAN. 

sm. Common law assignment of 
money — Subseguent security under 
Bank Ad — Property passed by assign- 
meni — Validity of security immaterial.] 
— Imperial Bank v. Western Supply 
& Equipment Co. (1918). 30 D. L. R. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

8k. Fire insurance policies .] — A bank 
may, under s. 75 (1) (d) of the Bank 
Act take as security the obligations 
of fire insurance companies to pay 
indemnities stipulated for in fire 
insurance policies. — Tubgeon v. Do- 
BCINION Bans (Can.), [1930] B. C. R. 
67 ; (19291 4 D. L. R. 1028 ; affg.y 47 
Que. K. B. 383 ; 10 O. B. R. 212.— 
CAN. 

8l. Prohibited security — Money lent 
thereunder recoverable.}— A. bank may 
recover money lent upon a prohibited 
security although It cannot enforce the 
seourity. — U nion Bane v. Farmer, 
[1917] 1 W. W. R. 1361.— CAN. 

8m. Authorised securities under Bank 
Act, 8. 88 — Whether authorised forms 
must be used.] — A bank took what 
purported to be a seourity under 
sect. 88 of Bank Act on live stock of 
a rancher, but used Form 0. instead 
of Form E. : — Held : the document 
was in form to the like effect as 
Form £.. & constituted a valid seourity. 
— Royal Bank op Canada v. Mac- 
kenzie, [1932] S. C. R. 524 ; 2 D. L. R. 
12.— CAN. 

sp. jPosifien of bank .] — A bank 

taking security under Bank Act, 1927, 
8. 88, is a mtgee. only, dt not an 
absolute owner. — B ank of Montreal 
V. OUARANTT SZLK DTBINO & FiNISBZNO 
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Co., Ltd., [1934) 4 D. L. R. 394: O. R. 

G25 ; on appeal, [1935] 4 D. L. R. 483 ; 
O. R. 493.— CAN. 

sq. Assignment of goods covered by 
lien note — Right to recover on note .] — 
The fact that the assignment of pro- 
perty covered by a lien note grlven to a 
bank is invalid Is no bar to the right 
to recover upon the note itself. — 
Thikn V. Bank op British North 
America (1912), 1 W. W. R. 796 ; 20 
W. L. R. 192 ; 4 Alta. L. R. 228 ; 4 
D. L. R. 388.— CAN. 

8t. Timber licences — Who 7tiay 
pledge.] — The president of a co. holding 
a controlling interest is not the 
“ owner ” of the property of the co. 
within Bank Act, s. 88, so as to enable 
him to pledge timber licences belonging 
to the CO. as security for advances. — 
Royal Bank of (Canada v. Port 
Royal Pulp & Paper Co., [1937] 4 
D. L. R. 254 ; 12 M. P. R. 219.— CAN. 

PART 11. SECT. 22, SUB-SECT. 1.— A. 

n i. .) — A bank has not a 

lien In respect of a deposit or balance 
to the credit of a customer, as there is 
no specific property on which a lien 
can operate.— Rc Morris, Coneys v. 
Morris. [1922] 1 I. R. 81.— IR. 

sr. Lien on goods ndt in existence— 
Bank Act, s. 88. J — The owner of a 
timber licence, who proposes to go 
into the forest to out down the trees 
& transform them Into what is com- 
mercially known as pnlpwood & who 
may require financial assistance from 
a bank before the pnlpwood Is pro- 
duced in its commercial form, can give 
the bank which assists him a valid 
lien on the finished product, although 
not In existence as such at the time 
of the loan. — Landry Pulpwood Co., 
Ltd. V. La Banque Canadieknb 
Nationalb, [1928] 1 D. L. R. 498; 
[1997 J 8. 0. R. 605.— CAN. 
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equitable charge upon the goods, & not a 
trust in respect of them. — Mbrcanttlje Bank 
OF India, L/td. v. Chartered Bank of 
India, Australia & China, Strauss & 
Co., Ltd. (No. 2) ; Chartered Bank op 
India, Austraua & China v. Mercantile 
Bank op India, Ltd., & Strauss & Co., 
Ltd. (No. 2), [1937] 4 All E. R. 651 ; 158 
L. T. 412 ; 43 Com. Cas. 80, 

877. After this case add : — 

Agricultural charge — Enforcement.] — See 
Agriculture, No. 979a, ante. 

878a. .] — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — London Chartered Bank op 
Australasia v. White (1879), 4 App. Cas. 
413 ; 48 L. J. P. C. 76, P. C. 

883. Add. Annotation : — Generally, Retd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

921. Add. Annotation : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. J — Defts. acted as bankers 

for a firm up tc' Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. These shaies were 
subsequently sold by the bank & ref lised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 A; £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 


those sums : — Held : the bank’s claim was 
right on both points. — ^Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; 89 L. .T. K B. 
[912 ; 123 L. T. 330 ; [1920] B. & C. R. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances.] — 
Baker v. Lloyds Bank, No. 921a, ani(s 

923. Add. Annotations : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; Re Pinto Leite, 
Exp. Des Olivaes, [1929] 1 Ch. 221. 

925. Add. Annotation : — Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annotation : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 

cheque — No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bank op India, Aus- 
, TRALiA & China, No. 687a, ante. 

932. Add. Annotaiion : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

932a. Joint & several guarantee — Termina- 

tion.] — By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of aU liabilities, including 
interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the secunty of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (B. 8. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 

I died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee: — Held: (1) 
the guarantee remained in force against all 
the guarantors until each A; all of them or 
their respective exors. or administrators 
gave notice to determine It ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 


PART II. SECT. 22, SUB-SECT. 1.— F. 

■o. Pledged to third party — DiUy 
of bank to disclose lien.\ — Held: such 
a duty existed. — Lazard Brothers 
& Co. «. Union Bane of Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 ; 61 D. L. R. 636.— CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

ml. .] — Held: money to 

the credit of the customer not shown 
to be tmst funds, mlfirht be retained 
& set off by tbc bank as agrainst the 
Indebtedness of the customer on the 
note. — Rot e. Canadian Bane of 
OOMMEROK (1918), 24 B. 0. R. 397; 
38 D. L. R. 742.— CAN. 

930 1. Set-off or counterclaim — 
Balance on current account — RUjht to 
set off undue promissory note .] — where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
after his death, of promissory notes 
made or endorse by him to the bank, 
set off the amount thereof against the 
deposit. — Trusts A Guarantee Co., 
Ltd. V. Royal Bank of Canada. 
(1931) 1 W. W. R. 689 ; 2 D. L. R. 
601.— CAN. 


sp. Bank cashing cheque — Holder in- 
debted to bank .] — A bank, to which a 
cheque has been delivered to be 
cashed, has no right to sot off against 
the proceeds of the cheque a debt owing 
to it by the holder. — Royxel v. Royal 
Bank of Canada, 11918] 2 W. W, R. 
791 ; 11 Sask. L. R. 218.— CAN. 

■t. Debt not recoverable — Statute- 
barred .] — A bank has not a lien in 
respect of a deposit or balance to the 
credit of a customer, inasmuch as there 
is no speclflo property on which a lien 
can operate ; the only right of the bank 
is a right of set-off, but such a right 
cannot be exercised where a debt is 
statute-barred & not recoverable. — 
Re Morris, Coneys v. Morris, [1922] 
1 I. R. 136.— IR. 

sv. Bank acting as clearing house — 
Right of set-off against insolvent bank, J— 
Re Home Bank of Canada. [19311 
1 D. L. R. 689 ; 66 O. L. R. 264 ; 12 
C. B. R. 613.— CAN. 

PART 11. SECT. 23. 

932 i. Continuing guarantee — Con- 
sideration — Whether fresh transaction 
after guarantee given necessary. | — 
A guarantee given by deft, to pltf. 

46 


bemk for the benefit of a finn which 
was already heavily liidobtecl to the 
bank provided that In consideration 
of the bank “ agreeing or continuing ’* 
to deal with A. Bros., herein referred 
to as “the customer/' In the way of 
its buslnoBB as a bank." deft, under- 
took that the amount of the ^arantee 
would bo paid to the bank at the 
times & in the manner specified : — 
Held : the words “ continuing to deal 
... in the wa> of its business as a 
bank “ must involve some bond fide 
fresh transaction between the bank & 
the firm, it being Impossible to restrict 
these words to merely keeping the 
firm’s aocoimt open, that Is, merely 
receiving payment from any one who 
chose to pay in money to the bank 
to the firm’s credit ; &, since the bank 
bad not continued to deal with the 
firm in the way its covenant called 
for, the guarantor had not received 
the consideration on which his cove- 
nant was based &, therefore, was not 
bound to perform It. — Royal Bank 
OF Canada v. Salvatori, [1928] 3 
W. W. R. 501, P. C.— CAN. 

932 il. .1 — A guaran- 

tee is to receive Ite application from 
the state of facts ae shown in evidence. 
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principal sum advanced & for such interest 
as the debtor was l^ally to pay. — Egbert v» 
National Grown Bank, [1918] A. C. 903; 
87 L. J. P. 0. 180; 119 L. T. 659; 35 
T. L. R. 1. P. O. 

Annotation : — Aa to (2) Eefd. Re Darwen & Pearoe, Aaaoolated 
Pa;yer Mills v, Barnos (1926), O.-S L. J. Ch. 487. 

934. Add, Annotation : — Refd. Bahelby v. 

Federated European Bank, Ltd. (1931), 146 
L. T. 336. 

986. Add, Annotation : — Consd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

988. Add, Annotation : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

961. Add. Annotation : — Refd. Re Wait, [1927] 1 
Oh. 606. 

966. Add. Annotation : — Refd. Re Douglas, Ex p, 
Douglas’ (.Tames) Exors., [1930] 1 Ch. 342. 

974. Add, Annotation : — Consd. British <te North 
European Bank v, Zalzstein, [1927] 2 K. B. 
92. 

978. Add, Annotation : — Refd. Holder v. I. R. 
Comrs. (1932), 48 T. L. R. 365. 

985. Add. Annotation : — Consd. Tournier v,^ 
National Provincial & Union Bank of England^ 
[1924] 1 K. B. 461. 

986. Add. Annotation : — Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 

' 1 K. B. 461. 

986a. Without con .ent of customer.] — 

It is an implied term of the contract between 
a banker his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account. 


or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paymg 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers. — Toctrnier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 ; 130 L. T. 682 j 40 T. L. R. 214 ; 68 
Sol. Jo. 141 ; 29 Com. Cas. 129, C. A. 

Annotation : — Refd. WaterhpuBe v. Barker, [1924] 2 K. B. 759. 

986b. Extent of duty to inquirer.] — Where 

for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent. — Batts Combe 
Quarry Co. v, Barclays Bank, Ltd. (1931), 
48 T. L. R. 4. 


In an action on a guarantee given a 
bank : — Held : although the wording 
of the guarantee was exactly the same 
as that of the guarantee in Royal Bank 
of Canada v. Salvatori, 11U28] 3 

W. W. H. 501, yet that ease was dis- 
tinguishable because the circumstances 
out of which the guarantee arose therein 
were very different from those in the 
present case ; there was no failure of 
oonsidoratiou In the present ccae & the 
bank was entitled to Judgment. — 
Royal Bank of Canada v. Milm, 
[1932] 3 W. W. R. 283 ; 4 D. L. R. 
674 ; 26 Alta. L. 11. 463.— CAN. 

936 !. IVheiher surely released — 7n- 
oreasf in rate of interest.] — Held: an 
Increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the giia- 
rantore, did not discharge them from 
their liability. — Eobrrt v. National 
Cbown Bank, [1918] A. O. 903 ; 87 
L. J. P. C. 180 : 119 L. T. 659.— CAN. 

• 936 II. 8. P. Merchants Bank of 
Canada e. Bush, [1918] 2 W. W. R. 
674, 031.— CAN. 

936 Ul. Taking new security 

from principal debtor .] — Bank of New 
Zealand v. Bakkh, [1926] N. Z. L. R. 
402.— N.Z. 

935 jv. Note indorsed as security 

for specific purpose — Gfeneral hypotheca^ 
tion o f note by creditor to bank.y-^Held : 
surety released. — G ordon e. jSebble- 
white, [1927] 1 D. L. R. 817 ; [1927] 
S. O. R. 29.— CAN. 

•w. Account settled between bank At 
customer — How far binding on s^treiy 
of cuMomer. ] — Even It a oertifloate 
given by a customer of a bank of the 
oorreotneas of the condition of hla 
account as stated therein constitutes 
an account stated between the bank 
Sc its customer, yet such oertifloate 


cannot be conclusive os against the 
surety of the customer. — ^Standard 
Bank of Canada v. Alberta En- 
OINEERINO Co., Ltd., [1917 J 1 W. W. R. 
1177.— CAN. 

■X. Special agreement 

to accept account.}— An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to Illegal 
charges, nor to charges, which though 
not illegal, were Improper t.o the know- 
ledge of the bank. — Northern Crown 
Bank v. Woodcrafts, Ltd., [1917] 
1 W. W. R. 1205 ; 33 D. L. R. 367.— 
CAN. 

8Z. Advance also sexnired by crop to be 
grown — HigM of surety to proceeds oj 
crop,] — Where a bank advances money 
for the purohcbse of seed grain on the 
security of the crop to be grown thei*©- 
frora & also procures the stoature of a 
surety to tlie borrower's note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety io priority to all other 
claims of the bank against the borrower. 
— Prouolock V. Canadian Bank of 
COMMKROK, 11925] 2 W. W. R. 150 ; 19 
Sask. L. R. 413.— CAN. 

sa. Arrangejneni between debtor <£r 
aurefy — Drafted by bank*8 solicitor — 
Effect on bank as creditor,] — Imperial 
Bank of Canada t>. Hancock, [1930] 
3 W. W. R. 898 ; [1931] 1 D. L. R. 
426.— CAN. 

PART II. SECT. 25. 

957 U. — RU^ of hank,]— A 
cheque on the 8. Bank, which waa 
indorsed by the payee to the H. Bank, 
was deposited Sc applied against hie 
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overdraft after the H. Bank had 
suspended payment at its bead ofiSoe, 
but before notice thereof reached the 
local branch In which the cheque was 
deposited : — Held : the H. Bank was 
entitled to onforoe payment of the 
clieque from the drawer. — Sullivan v. 
Home Bank of Canada, [1927 J 1 D. L. R. 
1097 ; S. O. R. 115.— CAN. 

967 ill. Collection of bills for customer 
— Money received — Rights of customer.} 
— Whore a branch of resp. bank had 
received bills from applts. for collection 
& remittance of the proceeds. Sc after 
collection but prior to remitting the 
bank suspended payment : — Held : (1) 
applts., having employed the bank as 
a whole in a fiduciary capacity, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of susponeion of payment : 
(2) applts. wore not entitled to a prior 
charge on the bank’s general assets. — 
Shaw Wallace & Co. v. Amritsar 
National Bank (In Liquidation) 
(1926), I. L. R. 7 Lah. 155.— IND. 


PART IL SECT. 26. 


986 II. .]— Neither the 

assignee of the equity of redemption 
of property mortgaged to a bank, 
nor a surety who tfas mortgaged 
property by way of collateral seonrity 
io a bank is entitled to obtain from 
the bank the same full account that 
the bank 1 ^ obliged to give Its customer. 
A guarantor of a customer’s account 
with a bank is not entitled to demand 


from the bank a copy of the account 
but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of Interest charged, 
& the amount, if any, realised by the 
bank In respect of collateral securities. 
— Ross e. Bank of New South Wales 
(1028), 28 S. R. N. S. W. 539; 45 
N. 8. W. W. N. 117,— AUS, 



Vol. nL — Bankers. Cases 987 — 1022, 


987. Add, Annotaiion : — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other Information relating to 
customer.] — Tournier v. National Pro- 
vincial & Union Bane op England, No. 
986a, ante, 

1008a. Prima facie evidence of account.]— 

Douglass v, Lloyds Bank, Ltd., No. 403a, 

ante, 

1010. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1011. Add, Annotaiion: — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 679. 

1012. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. Entries tending to incriminate.] — 

On an application under Bankers* Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, 'Objects in proper form that 
the. entries tend to incriminate him, the ct. 
will not grant the leave applied for. — Water- 
house V, Barker, [1924] 2 K. B. 759 ; 93 


L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. R. 
805 ; 69 Sol. Jo. 61, C. A. 

1012b. .] — Where, under Bankers* 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
ower to make the order extend to the 
anking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger & Co. v. Dyne (1928), 44 T. L. R. 
679, C. A. 

1013. For “ss. 2 & 5” read “ss. 2-6.” 

Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1016. Add. Annotaiion : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1017. Add. Annotation: — As to (1) Apld. Water- 
house r. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations : — Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V. Dyne (1928), 44 T. L. R. 579. 

1019. Add. Annotation Refd. Waterhouse v. 
Barker (1024), 132 L. T. 15. 

.1022. Add. Annotation: — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


PART II. SECT. 28, SUB-SECT. 1. 

994 vii. Whereabouts of 

clerk making entry unknoum.y—'Th.e 
production by one of the directors of 

f )Itf. bank of the actual ledger contain - 
iig the overdraft account in suit, 
with proof of the manner in which It 
had been posted up, & the further 
fact that the whereabouts of the men 
who made the actual entries were no 
longer known : — Held : sufflclent to 
render the book relevant under Evi- 
dence Act, 8. .32. — Bharat National 
Bank, Ltd., Delhi v. Bishan Lal 
(1931), I. L. R. 13 Lab. 448.— IND. 

1004 fv, ,1 — An order 

to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be exercised except where such account 
is in form or substance really the 


account of a party to the litigation, or 
Is kept on his behalf, so that entries 
in It would bo evidence against 1dm 
at the trial. In any case, no such 
order will be made . unless the third 
party bos been given an opportunity 
to attend the hearing of the applica- 
tion. — James v. Mabin (No. 3), 11929] 
N. Z. L. U. 899.— N.Z. 

PART II. 5;*CT. 38, SUB-SECT. 2. 

1015 V. iV/iat are “ legal pro- 

ceedings."] — AComr. issued a summons 
to the manager of a bank, requiring 
him to att-end before a Royal Com- 
mission & give evidence, & to produce 
the ledgers containing tlio accounts of 
certain persons, & also all cheques 
drawn on the accounts & all dei)OHlt 
slips affecting such accounts. Later, 
on being informed of the difficulty In 
producing the ledgers, the Comr. 
made a verbal order to the bank to 


produce copies of tho entries in 
accordance with Bankers' Books Evi- 
dence Act \ -Ut ld : tho proceedings 
before the ComiidsHlon wore not “ legal 
proceedings ” within the nieaulijg 
of Bankers' liooks Evidence Act, & 
the verbal order was invalid ; but tbo 
simunons was valid. — McCormack v. 
Campbell (1930), S. 11. (Q.) 228.— AUS. 

sa. Pav-in slips.] — A bank retaining 
,I)ay-iD slips whleli have accompanied 
payments into a customer's account 
does not bold them as the agent of 
the cUHtomer, who, consequently, will 
not be ordered In an action to which 
be Is a party to produce them as 
docurnciits itt his possession or power. 
In such an action tho ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
s. 89. — JiEVKR V. Maouiiik, (19281 
V. L. R. 2f!2 ; 49 A. L. T. 194 ; 11928J 
Argus L. R. 169. — AUS. 
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Cases 16a— 84. 


English and Empire Digest Supplement, 


BARRISTERS. 


16a. Procured by fraud — Duty of Benchers.] 

— The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
to the Bar : therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
the offender. — R. v. B asset (1931), 47 
T. L. R. 222 ; 76 Sol. Jo. 121 ; 22 Cr. App. 
Rep. 160, 0. 0. A. 

31. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

46. Add. Annotation : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931) 
(1933), 102 L. J. Oh. 348. 


50a. .] — All motions before the ct. must be 

made by counsel. — Drake v. Morgan (1868), 
27 L. J. P. & M. 3 ; 4 Jur. N. S. 32. 

61. Add. Annotation : — Refd. Re Debtor (No, 29 of 
1931 ), [19341 Ch. 280. 

66a. Before Parliamentary Commission.] — Bel- 
fast Riots Commission Case (1886), 21 
L. Jo. 666. 

71. Add. Annotaiion : — Refd. Marson v. Unmack, 
[1923] P. 163. 

84. After this case add the following cross-refer- 
ence : iS'ee, /wrt^er. Judgments, Vol. XXX., 
pp. 203 et aeq. 


SECT. 1. SUB-SECT. 1. 

b i. Nature, of duties devolving 

upon.] — The disoharge of the duties 
under Law Society Act, now H. S. O., 
1914, 0 . 157 is not a matter of more 
private oonoom, but one affecting the 

E ubilo, having to do with the wcll- 
elng of the Booiety in maintaining the 
standarda which should prevail in the 
legal profoHsion ; &, unicse in a case 
of laanifost wrong, there should be no 
iutorforonco with the society excroluo 
of its statutory powers. — H all v. Ba? . 
(1923). 54 0, L. R. 147.— CAN. 

SECT. 1, SUB-SECT. 2.--A. 

11 ii. For “ (1905), S. O. 221 ” road 
“ [1905] T. S. 221. »» 

11 iii. JVithoui examination — 

Managing clerk to solicitor,] — In Law 
Practitioners Act, 1908, a. 6, the words 
“ maneiging clerk to a solr.'* must be# 
taken in the atrlot eonao to moan one 
who hoa control & aupervlalon of other 
clerks . In the solr.'a employ, — lie 
CHALMKits, [1918] N. Z. L. k 501.— 
N.Z. 

0 I. Qualification — English bar^ 

rister.] — Appct. sought admission as 
an advocate on the ground that he was 
admitted as a barrister In England & 
had passed an examination in Natal 
atatuto law & practice as required by 
the proviso to Ord. 32, r. 38. The Law 
Society opposed on th c ground that It 
woa necosaary for appct. also to have 
paaaod the examination In Union 
statute law required by sect. 2 of 
Act 19, 1921: — Held: as appct. 's 

quallfloation acquired outside the 
Union would not have entitled him to 
admission in Natal, sect. 2 of Act 19, 
1921, did not apply to him. — Ex p. 
Robinson (1930), 61 N. L. R. 305. — 

S. AF. 

0 11. Cambridge degree .] — 

Appct., who held the dogreo of LL.B. 
of the University of Cambridge, applied 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N., No. 1475 of 1925, under 
which the (jhief Justice & Judges of 
the App. DIv. decided that the 
examination in Roman -Dutch Law 
In connection with the degree of LL.B. 
of the University of Cambridge should 
be an adequate examination in 
Roman -Dutch Law within sect. 2 of 
the Act : — Held : applet, was entitled 
to admission. — Ex p. Hall (1931), 
52N.L.U. 118.— S. AF. 

16 iia. .] — The ot. will not 

grant mandamus to compel Benchers 
of a Law Society to admit an individual 
as member with a view to his qmdlfylng 
himself to be called to the Bar. — He 
Haqbl & Law Sooikty of Britibh 
Columbia (1922), 31 B. 0. R. 76. — 
GAN. 


SECT. 1, SUB-SECT. 2.— B. 

25 111. Jlutj/ of tribunal 

to come to a finding.] — Where the High 
Ot. did not think, fit summarily to 
reject a oomplaini made amlnst an 
advocate, & was obliged, therefore, 
to refer the case for Inquiry to the 
Bar Council, & -the tribunal, after 
certain evidence had been taken on 
affidavits, on the intimation of com- 
plainant's soLr. that he withdrew 
the oomplalnt reported in these 
ciroumstainoeB the inquiry cannot bo 
further proceeded with, the ot. referred 
the matter back to the tribunal, hold- 
ing that the Act required the tribunal 
to come to a finding.’' — Re Bar 
GomrciLB Act (1929), LL. R. 67 Oalc. 
724.— IND. 

si. Effect of entry on roll of advocates — 
Right of retired ivdge to j^actise in High 
Court,] — After his retirement from the 
position of a Judge of the High Ct. 
at Patna, India, applt. with a view to 
resuming practice at the Bar of that 
ot. applTea to have his name entered 
on the roll of advocates as required 
by Indian Bar Councils Act, 1926. 
Tne Judges, by a majority, held that 
he was eutiued to be so enrolled under 
that Act, bub added that in view of the 
foot that he had been a permanent 
judge of that ct. they refused to allow 
nim to appear in the ots. of the pro- 
vince. On appeal against that refusal : 
— Held : by being entered on the roll 
of advocates applt. had established a 
statutory right to practise of the 
Indian Bor Councils Act, 1926, 
B. 14 (1) providing that, ** An advocate 
shall be entitled as of right to practise 
... In the High Ct. of which he is an 
advocate. . . ." — Prafulla Ranjan 
Das V. Patna High Court Judobs 
(1930), 47 T. L. R. 98, P. O.— IND. 


SECT. 2, SUB-SECT. 1.— D. 

u i. Before High Court of Madras — 
Exercising insolvency jurisdiction — 
Right to “ocf. ’’I— Advocates, enrolled 
In the High Ot. of Madras, under 
Indian Bar Councils Act (I of 1926) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, entitled not only to appear 
& plead, but also to ** act ” in the 
insolvency Jurisdiction of the High 
Ct. Insolvency Rules of the High Ot., 
r. 128, which allowed advocates only 
to appear 8c plead in that lurlsdiction, 
is no longer in force. — Re Powers of 
Advocates (1928), I. L. R. 52 Mad. 92. 
—IND. 

ta. Natal — Qualification acquired out- 
side Natal.] — A person admitted as an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
is not entitled to api>ear as oounsel in 
the Supreme Ct. or to practise as an 
advocate until he has served under 
artiolee tn Natal for at least 18 months. 
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— Incorporated Law Society v. 
POBKMAN (1929), 60 N. L. R. 318.— 

S. AF. 


SECT. 2 SUB-SECT. 7.— A. 

sb. Barrister of five years* standing 
— What consiitiUes.] — Held : applt., 
who had been called to the Bar more 
than five years, but had never practised 
as a barrister, was a “ barrister of not 
less than five years* standing ” within 
the meaning of Industrial Arbn. Act, 
s. 6 (7). — McCawley V. R. (1918), 26 
C. L. R. 9.— AUS. 


SECT. 8, SUB-SECT. 1.— A. 

g. For '* IR." at the end of this case 
read " SIERRA LEONE." 

80 . For conviction for perjury in 
England — Disbarment in England — 
How far binding on Indian court .] — 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this case. — Re An Advocate (1923), 
I. L. R. 46 Mad. 903.— IND. 

sd. Professional misconduct — XJnder 

Pleaders* Act — Canvassing for work .] — 
S., a district pleader, holding a Sanad 
for the Surat District, sent circular 
postcards to the public under his 
signature as a High CJt. pleader stating 
that he had been authorised by the 
District CJt. to examine Wakf properties 
6c to issue certificates. In fact all 
that he had been authorised to do was 
to examine accoimts for certain speciflo 
Wakf properties on his separate 
application in each case, but was not 
authorised to audit the accounts of 
Wakf properties generally ; — Held : 
it was improper conduct on the part 
of S. to issue such postcards & to 
canvass for the auditing work in the 
way that he did & accordingly he was 
guilty of an offence under Pleaders’ 
Ac^ s. 26. — Government Pleader 
V. SiDDiCK (1929), I. L. R. 53 Bom. 
640,— IND. ^ 

se. Extent of jurisdiction .] — 

No power to exercise inherent disci- 
plinary Jurisdiction over legal practi- 
tioners, Independently of the Legal 
Practitioners Act 8c the Indian Bar 
Councils Act, now exists in the High 
Ct. in respect of their professional or 
other mlsoonduot. No disciplinary 
power over legal practitioners or power 
to punish for contempt outside the 
Indian Poneil Code is vested In the 
gubordlnate ots. — M ahant Shanta- 
SA2ij> Gir V. Mahant Basudbvanand 
Gib (1930), I. L. R. 62 All. 619.— IND. 

tf. Procedure of High Court — Under 
Bar Councils Act, 1926.) — As from 



Vol. nL— Bairisten. Oases 110— 220a. 


110. Add, Annotation : — Retd. Apted r. Apted & 
Bliss, [1930] P. 246. 

14Sa. •] — On an indictment for rape, prisoner 

ought to bo defended by counsel. — R. v. 
Hancock (1931), as reported in 23 Or. App. 
Rep. 16, 0. C. A. 

155a, Under Poor Prisoners’ Defence Act, 1930 
(c. 82).] — R. r. Tidmarsh (1931), 23 Or. App. 
Rep. 79, 0. 0. A. 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel.] — A 

member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party 4& party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
fees of both counsel should be allowed. — - 
Dougias V, Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48. 

173a. Position of.] — A barrister practising 

in Bristol & a .rrister practising in London, 
or, rather one having chambers in both places, 
is not practising separate professions ; he is 
still a practising barrister. The profession 
of a practising barrister is that of a barrister 
practising in the courts of Great Britain, & 
wherever he is called upon to go, there he 
acts as a practising barrister. I think it is 
quite impossible to regard a change of 
chambers from one town to another as a 
relevant fact. Now, as to the foict of the 
barrister becoming a King’s Ooxms?!, I do 
not think the matter can be dealt with by 
construing the King’s patent, or by consi«*^r* 
ing it in a technical manner, but by regarding 
what, de facto, is the state of affairs which 
arises when a barrister becomes a King’s 
Counsel. No doubt at one time he was 
considered to hold an office ; he was paid 
a salary & could not appear against the 
Crown without a licence. What happens 


now is that the Soverei^ confers a titular 
rank which is recognised in the cts. by giving 
the holder precedence, a seat within the Bar, 
& by entitling him to wear a silk gown. 
On the other hand, by the practice of the 
profession, ho abstains from doing certain 
classes of work which he did before appoint- 
ment. But he is still acting in the same 
way as before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher degree. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel ; the position involved is 
quite simple & all must come under the same 
head. Both the junior barrister the 
King’s Counsel carry on the same profession, 
but the latter occupy a higher rank or degree 
within it (RowLA'rr, .T.). — Seldon (F. B.) v. 
Croom- Johnson ; Seldon (F. F.) v. Bruce 
Thomas, [1932] 1 K. B. 759 ; 101 L. J. K. B. 
358 ; 147 L. T. 72 ; 48 T. L. R. 304 ; 76 
Sol. Jo. 273 ; 16 Tax Cas. 740. 

191. Add, Annotation : — Apld. Re Morgan, Brown 
V. Jones (1927), 71 Sol. Jo. 050. 

191a. .] — Where trustees are represented 

by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is primd facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. —Re Mor- 
gan, Brown v. Jones (1927), 71 Sol. Jo. 650. 

, Of Junior counsel — Proportionate to fee 

of leader.] — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his loader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott r. Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 


June 1, 1928, the procedure by which 
an advocate can be called upon to 
answer for mlsoonduct Is govorned by 
Bar Councils Act, 1926, ss. 10 ct sea. 
To proceed under sect. 10, the High 
Ct. L required, by sub -sect. (2) of that 
sect.. If It does not summarily reject 
the complaint, either to refer the case 
for Inquiry to the Bar Council, or, after 
consultation with the Bar Council, 
to refer it to the ct. of a District Judge. 
Similar powers of reference are given 
where the ot.. Instead of acting on a 
oomplaint. acts on its own motion. 
But in either event. It is necessary for 
the COSO to be either referred to the 
Bar Council, or at any rate for the Bar 
Council to be consulted. — Re A Vakil 
OP Azamqabh (1928), I. L. R. 51 All. 
78.— IND. 

■g. Under Legal PraciiUoners Act, 
8. 12.] — The discretion ot the High Ct., 
In each partloular case under sect. 12, 
is absolute, & it can let off a pleader 
with an admonition or suspend him 
or strike him off the rolls. — Re A 
Pleader (1929), I. L. R. 57 Calc. 337. 
—IND. 

sh. Acta in furtherance of civil dis- 
obedience movement.] — Where a legal 
practitioner, bolnK a member ot the 
civil dlsobe^ence movement commits 
illegal acta In furtherance of that 
movement, he brings himself within 
the disciplinary juri^ctlon of the High 


Ct. — Re Pleader Ramoobtnd Sinha 
(1932), I. L. R. 11 Pat. 365.— IND. 

SECT. 6, SUB-SECT. 1.— A. (g). 

188 I. Party proposing employment — 
Proceeding against previous client .] — 
Apput., au advocate, allowed resp. to 
give him instmotlons In full without 
warning him that the other side had 
approached him to represent them in 
the matter & that he hod not declined 
the offer. He, however, was not 
retained by resp. & the brief of the 
other side being ottered to him, accepted 
the same : — Held : whilst the action 
of resp. did not amount to professional 
misconduct, the case came within the 
ambit of the rule that counsel ought 
not to aooept a brief against a party, 
even thougrh that party refuses to 
retain him, in any cose In which he 
would be embarrassed In the discharge 
of his duty by reason of the confidence 


I. L. R. 8 Ron. 446.— IND. 

190 Ui. .} — A legal practi- 

tioner may change sides, bat, li, os in 
this case, such conduct is likely to 
cause mischief or reasonable mis- 
apprehension in the mind of his late 
client, the ct. would not allow the 
advocate to appear for the other party. 
— Maunq Sbin Gyi V . Mankokjkb 
(1929), I. L. R. 8 Ran. 44.— IND. 


SECT. 5. SUB-SECT. 2. 

206 vl, .] — Whore a pleader 

sued to recover from his client a sum 
of money as remuneration for his 
services as a pleader, on the basis of 
a verbal agreement entered into with 
his client, or, If the agreement was held 
to be Invalid, on the basis of q^iantum 
meruit : — Held : though the agree- 
ment was void under Legal Practi- 
tioners Aet, B. 28, the pleader was 
entitled to reasonable compensation 
for work & labour done by him on 
behalf of the client. — T uangammal 
Ayivar V . Kbishnan (1929), I. L. R. 
53 Mod. 309.— IND. 

217 i. Amount of fees — Application 
of “ two-thirds ** rule in India.] — The 
amount of foes allowed to junior 
counsel must bo adjusted by tho 
Taxing Master according to two-thirds 
of the amount allowed to senior counsel. 
— Re Gopalcjhandha Sincjua (1930), 
I. L. R. 58 Calc. 505.— IND. 

221 lx a. JntUa— English 

barrister.] — A barrister of England, 
enrolled as an advocate of tlic Allaha- 
bad High Ct. & practising In that ct. 
or in cts. subordinate to It, can bring 
a suit against his (client for recovery 
of his fees settled for his professional 
services In acting & pleading for his 
client.— N ihal Chand Shaatiu v. 
Dilawar Khan (1933), I. L. R. 5.> 
All. 670.— IND. 
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227. Add* Annotation : — Consd. Be Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1936] Oh. 681. 

228a. Right to prove against estate of 

deceased solicitor.] — Counsel has no right to 
prove for his fees in the administration of the 
insolvent estate of a deceased solr. in a case 
where the client reimbursed the sojr. the 
amount of the fees upon the faith of the solr. *8 
false representation that he had in fact paid 
them to counsel. — Re Sandiford (No. 2), 
Italo-Oanadian Corpn., Ltd. v. Sandiford, 
[1936] Ch. 681 ; 104 L. J. Ch. 336 ; 154 
L. T. 7. 

280. Add. Annotation : — Consd. Be Sandiford (No« 
2), Italo-Canadian Corpn., Ltd. v. Sandiford* 
[1935] Ch. 081. 

242. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 056. 

291. Add. Annotations : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

300. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

811. Add. Annotation ; — Refd. L. v. L., [1931] 
P. 63. 


828a« Express Instructions given to solicitor.] — 

At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up : — Held : the case must be restored 
to the li^ for hearing. — S hephkrd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L. J. K. B. 873 ; 
120 L. T. 492 ; 86 T. L. R. 220, 0. A. 

Annotation : — Bold. Sourendra Nath Mitra r. Srimati 
Tarubala Dasi (1030), 46 T. L. H. 191. 

824. Add. Annotation : — Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

826. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

331. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

347a. Whether evidence for opposite party.] — 

The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side. — M achell v. Blus (1846), 1 
Car. & Kir. 682, 


221 zi. .1 — Armour w. 

Dinner (1899), 4 Terr. L. R. 30.— CAN. 

•h. “ Normal ** fees — Fees in big cf? 
difficuU cases.) — Held: both are jui , 
suoh foes aR a praotlslng law •agent 
hnds sutfinloiit in order to command 
the services of competent coiitiflel in 
oases of a similar character.— Cale- 
donian Ry. (3o. V. Greenock Corpn., 
Glasgow & Sorrru Western Ry. Co. 
V. Same, [1922] 8. C. 299.— SCOT. 

si. Counsel engaged by commissioners 
under Public fn/piirics Aci^ 1929 — 
Reasonalde compenmtiem — Petition oj 
right.) — Where oomrs. appointed under 
Public Inquiries Act, 1929, by the 
Lieutenant-Governor in Council are 
authorised by their commission to 
engage the services of oouusol to assist 
them In their inquiry, & acting on that 
authority they do engage oounsel. It 
must be taken that in so enga^ng 
oounsel they are acting on behalf of 
the Lieutenant-Governor In Council & 
that, in the absence of an express 
agreement with the counsel as to their 
remuneration, there is an implied agree- 
ment with the Crown that they will be 

? lven reasonable compensation for 
heir services. If such compensation 
be not paid the counsel may proceed 
by petition of right to recover It. 

In the present case : — Held : a 
letter from the oomrs. to the A.-G. 
ad viHlng paying of oounsel foes of a 
certain amount was, under the clr- 
oumstaiicos. evidence of the opinion of 
the oommlssioners as to what would be 
a fair & reasonable compensation for 
the commission counsel ; the counsel 
at the trial had ofirreod that the oomrs. 
If called to tostiry would state what 
they had stated In the letter. — Hooartu 
V. R., 11934] 2 W. W. R. 340.— CAN. 

SECT. 6, SUB-SECT. 4. 

238 U. — — .1 — There la no hard & 
fast rule rendering counsel in a cause 
incompetent as a witness in that cause. 
— R. t). Becker, 11929] App. D. 1C7.— 

S. AF. 

252 xlv. .] — Grady v. Waite, 

11930] 1 D. L. R. 838 ; IM. P. R, 116. 
—CAN. 

SECT. 5, SUB-SECT. S. 

274 i. Misoonduci — InserUng libel on 
i%»das in notice of appeal — On instruc- 


tions of client.) — Held: this oonduct 
was highly Improper. — Jacob & Co. c. 
Rash Beiiari Ohosb (1920), I. L. R. 
47 Colo. 828.— IND 

274 11. Refusal to take brief.) — 

The refusal of a lawyer to take up 
a brief for a member of the public, 
simply & solely on the ground tnat he 
would be appearing against a brother 
practitioner, who was the litigating 
party on the other side, or putting 
forward untrue excuses, when the real 
reason is a disinclination to appear 
against a brother practitioner, Is pro- 
fessional raisoonduct ; that Is, it is a 
breach of the duty which the accept- 
ance of the status of on advocate 
demands from every man who becomes 
an advocate. — Muhammad Inayat Ali 
V. Emperor (1929), I. L. R. 61 All. 892. 
—IND. 

SECT. 6, SUB-SECT. 7.— C. i. (b). 

291 1. Ocneral rule.) — Rules regarding 
competency of counsel to oompromlse 
suits, make admissions, or confess 
judgment, so as to bind their clients, 
discussed. — Muthiah Ohettiar v. 
Muthu K. R. a. Karoppan Chetti 
(1927), I. L. R. 60 Mad. 786.— IND. 

291 II, .] — An advocate, ad- 
mitted to premti^ by the appropriate 
ct. In India, when briefed in a suit, 
including a suit In the ot. of a sub- 
ordinate judge, has the implied 
authority of his client to settle the suit 
by a compromise. If he is briefed In 
an interlocutory matter he has implied 
authority to settle the whole suit 
where It appears that the intention 
was to place him to the same position, 
& to arm him with the same authority, 
as though he had been briefed to con- 
duct the whole suit. — Sourendra 
Nath Mitra v. Tarubaui Dasi (1930), 
46 T. L. R. 191 ; 57 L. R. Ind. App. 
133, P, C.— IND. 

294 i. Potver presumed — Cotiiwel op- 
parenily properly instructed — Party's 
agent present unihovi protest.) — Nil- 
monk Chaudhuri V. Kkdar Nath 
Dag A (1922), I. L. R. J Pat, 489.— 
IND. 

800 iv. . ] — A settlement within 

the apparent general authority of 
oounsel : — Held : binding. — B. N, Sen 
& Brothers v. Chuni Lal Dutt & 
Co. (1923), I. L. R. 61 Calc. 386.— IND. 

801-1. Authority to compromise out 
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of court.) — A compromise effected by 
counsel on behalf of his client out of 
ct.. & not assented to by his client, is 
only binding upon the client if It is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf. — Abkarau 
Choutmal e. East Indian Ry. Co. 
(1925), 1. L. R. 52 Calc. 386.— IND. 

801 li. .) — The fact that Degotla- 

tlons for compromise between counsel 
took place before the bearing of the 
suit commenced, or were carried on 
outside the ot., does not vitiate the 
agreement. — Johurmull Bhutra v. 
Kedar Nath Bhutra (1927), I. L. R. 
65 Colo. 113.— IND. 

■ 0 . Effect of client’s presence in court.) 
— Mere presence In ct. of the client, 
when he does not make bis presence 
known to the counsel, does not affect 
the ostensible authority of the counsel, 
who can compromise the suit without 
consulting tne client. — Ghasiram 
Goenka V. Haribux Gobabdhandas 
(1931), I. L. R. 69 Calc. 31.— IND. 

SECT. 6. SUB-SECT. 7.— C. (b) Hi. 

t 1. .] — The general authority 

of counsel to compromise a suit does 
not extend beyond matters in the suit. 
— Johurmull Bhutra v. Kbdar Nath 
Bhutra (1927), I. L. R. 66 Calc. 113.— 
IND. 

SECT. 6, SUB-SECT. 7.— C. (b) Iv. 

83411. .] — Where the advocate 

for one of the parlies in a proceeding 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other partv being granted 
the letters : — Held : if such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the atonal issue of 
letters. — K tonb Hoe Tsee r. Eton 
Soon Sun (1925), 1. L. R. 3 Ran. 261. — 
IND. 

SECT. 5, SUB-SECT. 8. 

■a. Counsel must not combine func- 
tians of advocate wUnrss.) — Cairns 
V. Cairns, 11931) 3 W. W. R. 335; 
4 D. L. R. 8X9 ; 26 Alta. L. R. 69.— 
CAN. 

SECT, b, SUB-SECT. 10. 

a f. .)— In an action for damages 

for breach of contract, certain admis- 
sions were made by oounsel for both 
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S56a. Whether binding at second trial.] — A man 
was employed by a railway co. to sweep their 
yard &> goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 

Ai shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1900 (c. 68), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.” A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 
Dawson v, Giilat Central Ry. Co. (1919), 
88 L. J. K. B. 1177 ; 121 L. T. 203 ; 12 
B. W. C. C. 103, C. A. 

876. Add, Annotation : — Dlstd. Stanton v. Laws, 
[1934] W. N. 130. 

383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one wv yor the 
other upon the matters under debate, irre- 
spectively of whether or not the particular i 
authority assists the case of the party who is j 
aware of it. It is likewise the duty of those I 
who instruct counsel, if they are aware of | 
any such authority, to bring it to the atten- | 


parties & put in at tbo trial by consent : 
— Held : deit. was bound by tbe 
admissions made by counsel on bis 
bebalf. — D ominion Ajrt Co., Ltd. v. 
Morphy (1923), 64 O. L. R. 332.— 
CAN. 

SECT. 6, SUQ-SECT. 1. 

883 i. Should not make scan- 

dalous charges.}— Memhers of the lesral 
profession are under no duty to their 
mients to make ?rave & scandalous 
ohartrei* against either Judges or the 
opposite parties on their client's mere 
wish. They are responsible to the 
ot. for the fair & honest conduct of the 
case. They are not mere agents of 
the man who pays them, but are 
acting in the administration of Justice. 


tion of counsel, in order that they in 
turn may bring it to the attention of the 
House. — Qlebb Sugar Repining Co., Ltd. v, 
Greenock Port & Harbours Trustees, 
[1921] 2 A. C. 00; 125L. T. 578; 37 T. L. R. 
430 ; 05 Sol. Jo. 651, H. L 
383b. Duty to disclose adultery of petitioner In 
suit for dissolution of marriage.] — Where a 
petitioner has committed adultery it Is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. — 
Abraham v, Abraham & Harding (1919), 
120 L. T. 072 ; 35 T. L. R. 371 ; 03 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
Husband A; Wipe. 

389. Add. Annotation : — Apld. Grinham v, Davies, 
[1929] 2 K. B. 249., 

After this case add, See, also, Negligence, 
Nos. 842, 842a. 

408a. .] — Practice Note, [1920] W. N. 

34. 

421a. .] — The House of Lords has a 

prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. — Abram S.S. Co. v. Westville 
Shipping Co. (1923), as reported in 07 
Sol. Jo. 535, H. L. 

453. Add, Annotations : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 020 ; Wilson v. 
United Counties Bank, [1920] A. C. 102; 
Ley V, Hamilton (1934), 151 L. T. 360. Held. 
Barber v. Pigden, [1937] 1 K. B, 004, 

463. Add, Annotation: — Refd. Barber v. Pigden, 
[1937] 1 K. B. 664. 

465. Add. Annotation : — Consd. De Froville v. 

Dill (1927), 43 T. L. R. 431. 

480. Add. Annotation : — Refd. Ilarte v. Williams, 
[1934] 1 K. B. 201. 

439 u. an 

action of damagoR for broach of promise 
of marriage defender made a tender of 
£100 & expenHOH, which was not ac- 
cepted by pursuer. The jury having 
awarded the pursuer the sum of £75, 
she moved for a now trial on the 
ground that comisel for defender, in 
addressing the Jury, had used words 
which represented that an award of 
£50 would carry the expenses of the 
action. The ct., holding that there had 
been no intention to mislead the Jury, 
& that the words used did not neces- 
sarily iKsar the meaning put upon them 
by pursuer, & hod not prevented the 
trial from being a fair one, refused to 
grant a new trial. — Heerib v. M'Kin- 
VBN, [19211 8. C. 733.— SOOT. 


—Re Divarka Prasad Mitiial (1923), 
I. L, H, 40 All 121.— IND. 

883 fi. Duty as regards offensive 

Questions.] — An advocate should exor- 
cise bis own discretion before putting 
an offensive question. — M. Bankrjee 
V. Anukul CJhandra Mitra (1927), 
I. L. R. 65 Calc. 86.— IND. 

•f. May criticise qnesHons submitted 
to jury — After ashing for direction 
calling no evidence .] — Steele r. 
Belfast Cori»n., [19201 2 I. R. 125. 
133.— IR. 

SECT. 8 , BUB-SECT. 6. 

429 ii. .] — Re Divarka 

Prasad Mithal, No. 383 i., ante , — 
IND. 
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BASTARDY. 


Part I. — The Presumption of Legitimacy 


2. Add, AnnoUUiona : — Consd* Be Bromage, 
Public Trustee v. Outhbert, [1935] Ch. 606. 
Refd. GaskiU v. GaskiU (1921), 126 L. T. 
116 ; Warren v. Warren, [1926] P. 107. 

3. Add, AnnoUUiona : — Refd. GaskiU v. GaskiU 
(1921), 126 L. T. 116 ; Farman t;. Farman 
(1924), 40 T. L. R. 823. 

4. Add. AnnoUUUma : — Consd. Mart v. Mart, 
[1920] P. 24 ; Pambam v. Famham (other- 
wise Daniels), [1937] P. 49. 

11. Add, Annotation : — Refd. GaskiU v, GaskiU, 
[1921] P. 426. 

12. Add. AnnoUUiona : — Consd. Be Bromage, 
Public Trustee v, Outhbert, [1935] Ch. 605 ; 
Stafford v. Kidd, [1937] 1 K. B. 395. Refd. 
GaskiU GaskiU, [1921] P. 425 ; Bussell v. 
Bussell, [1924] A. 0. 687. 

17. Add. Annoiaiiona Apld. Warren v. Warren, 
[1926] P. 107. Refd. RusseU v. Russell, 
[1924] A. 0. 687. 

20. Add. Annotation : — Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 873. 

22. Add. Annotationa: — Consd RusseU v. RusseU, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews Chalmers (1924), 
132 L. T. 400 ; Be Bromage, Public Trustee 
V. Outhbert, [1936] Ch. 606 ; Stafford v. 
Kidd, [1937] 1 K. B. 396. 


22a. .] — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a chUd bom to a 
reap, more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner. — Andrews v. Andrews Chal- 
mers, [1924] P. 265 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. R. 873. 

Annoiationa — Refd. Martr. Mart, [1926) P. 24 ; jR<! Bromage, 
Public Trustee v. Outhbert, 119351 Oh. 605 : Stafford v. 
Kidd, [1937] 1 K. B. 395. 

22b. .] — Stewart v. Stewart, No. 

65e, poat, 

22c. Deed of separation — Whether access pre- 
sumed.] — The legal presumption of access, & 
of the legitimacy of a child bom during 
marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — Mart v. 
Mart, [1926] P. 24; 95 L. J. P. 29; 134 
L. T. 446; 42 T. L. B. 253. 

Annotationa: — Consd. Collls v. Collis & Thomas (1933), 77 
Sol. Jo. 573, N.F. Re Bromage, Public Trustee ?\ 
Outhbert, 1935] Ch. 605. FoUd. SUifford v. Kidd, [1937] 
1 K. B. 395. 


PART I. SECT. 2. 

7 V. .] — Held : “ born out 

of wedlock *’ within Children of Un- 
married Parents Act, 1921 (o. 64), 
8. 13, & the husband may show by 
his own evidence & that of his wife 
that they had in fact no intercourse 
at such time as would make his 

S areutago possible. — Re Duckworth 
i Skinklk (1924), 55 O. L. R. 272. — 
CAN. 

7 vi. Wife divorced 

woman.] — Where a Hindu woman was 
married to 8. In Oct. 1903, was divorced 
by him in Juno 1904, married T. in 
July 1904, & gave birth to a sou in 
Sept. 1904 : — Held : there was no 
proof that T. could not have had access 
to her at any tbno when the sou could 
have boon begotten, & the son should 
be held to be the legitimate son of T. — 
Skthu V. Palajn (1925), I. L. R. 49 
Mad. 553.— IND. 

12 Iv. IrrehuUdble presumption.) 

— Once access of, or Interooujcw by, a 
husband Is proved, no evidence \^ll 
be allowed to show that the child is 
not the child of the husbemd. The 
circumstance that the wife had inter- 
course with several at that time makes 
no difference. — J aoannatha Mudali 
V. Ohinnaswami Chkth (1932), I. L. R. 
65 Mad. 243.— IND. 

14 i. Even where wife 

adrUtereaa.h^Re Brown & Argue, 
[19251 3 D. L. R. 873 ; 67 O. L. R. 297. 
—CAN. 

22o i. Deed of aeparaiion — Pre- 
sumption of non-access.) — The legal 
presumption of access &; of the legi- 
timacy of a child of the spouses born 
during marriage is rebutted by its con- 
ception during the operation of a decree 
of the ot. pronouncing their separation, 
or during a period when the spouses are 
living apart under a deed of separation ; 
Sc the evidence of either spouse to 


negative legitimacy is, therefore, admls- 
Bible. — McIntosh v. McIntosh, [1934] 
N. Z. L. R. Supp. 132 ; G. L. R. 357.— 

N.Z. 

BO. Child of Chinese resident in 
Straits Settlements dt i ’sip."] — 
.According to the Chinese Jaw of 
marriage, which is applied in Penang 
in the case of Chinese residents, a 
Chinamau may have secondary wives 
(sometimes called t 'sips ’’) who have 
the status of wives & whoso children 
are legitimate. Although some sort 
of ceremony is usual when a " t ’sip " 
is taken, proof of the performance of 
a ooremony is not essential to establish 
the relationship. Deceased reap, for 
twenty -six years lived & was main- 
tained In the house of a Chinese mer- 
chant In Penang, & bore him children. 
One child who survived the father was 
referred to In his will as " my daughter," 
8c her name appeared upon his tomb- 
stone. The rosp. had been recognised 
by the Chinaman & by his primary 
wife as occupying In his household the 
position of a secondary wife : — Held : 
deceased reap, was a secondary wife, 
whether or not the performance of a 
ceremony was proved, & under the 
practice In Penang (which was not 
questioned in the appeal) she was 
entitled, upon the death of the CiThlna- 
man partially intestate, to share as a 
widow. — Chkanq Thyb Phin v. Tan 
Ah Loy, [19201 A. C. 369 ; 89 L. J. 
P. C. 44; 122 L. T. 593, P. C.— 
STRAITS SETTLEMENTS. 

sd. .1 — Regarded as le^timate 

& entitled to inherit oqualiy with 
children by the “ t ’sal " (primary 
wife). — Ehoo Hooi Leono v. Khoo 
Hean Kwee, [19261 A. 0. 529 ; 95 
L. J. P, C. 94; 135 L. T. 170.— 
STRAITS SETTLEMENTS. 

s«. ^.1 — The Chinew custom of 

legitimation of a natural son by 
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subsequent reception Is not part of 
the law of the Straits Settlements in 
relation to Chinese people there 
domiciled ; nor does recognition as a 
son raise a presumption that the son’s 
mother was a " t ’sip," or secondary 
wife. The modifications of the law of 
England which obtain in the Colony 
in its application to the various alien 
races established there arise from the 
necessity of preventing the injustice 
or oppression which otherwise would 
ensue. It is from that necessity 
that the status of “ t ’sips," & con- 
sequently the legitimacy of their 
offspring, have boon recognised ; but 
there are no grounds which would 
Justify treating an Ulegitlmate natural 
son os legitimated by the mere fact 
of subsequent recognition. — Khoo Hooi 
Leono v. Khoo Chong Ykok, [1930) 
A. C. 346 ; 99 L. J. P. C. 129 ; 143 
L. T. 25, P. C.— STRAITS SETTLE- 
MENTS. 

sf. Child of Mahomedan <£: his servant 
— Acknowledgment of child by father as 
his son. 1 — The son of a Mahomedan by 
a female servant in his bouse claimed 
a declaration of his leritimaoy. The 
parents had continuously cohabited for 
many years, & the father on several 
occasions had acknowledged pltf. as 
bis son. There was some^ evidence of 
a nikah marriage : — Held : evidence 
that other members of the father’s 
class had Illegitimate children by 
servants was inadmissible to rebut the 
presumption of legitimacy arising from 
the acknowledgments. Sc though the 
fact that the mother unlike the father’s 
other wives was not parda-niskin 
was one to be oonsidered, it was in- 
Buffloient to interfere with the pre- 
sumption of law or the balance of 
proof of the fact of legitimacy. — 
Mohabbat Am Khan v. Mahomed 
Ibrahim Khan (1929), 56 L. R. Ind. 
App. 201.— IND. 
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22d. — ,] — If a husband & wife are not 

living together but are living separate & apart 
under a separation deed, the presumption of 
the legitimacy of children of a married woman 
bom while the marriage is still continuing is 
not thereby rendered inapplicable. If therefore 
the wife gives birth to children while the 
separation continues, these children will primd 
facie be legitimate. To rebut the presumption 
of leg^tunacy, proof of absence of sexual 
intercourae between the husband & wife at 
the material time must be conclusive. 

A husband & wife having entered into a 
separation deed, agreed to live separate & 
apart. They separated, & at all material 
timw lived apart on terms of estrangement & 
hostility. Some time after the deed of 
separation had been entered into & while so 
living apajrt, the wife, who was then living 
with E. H., gave birth to a child. Tliis child 
was registered as the child of E. H. & the wife. 
There was no evidence that the husband 
knew of the existence of this child but it was 
proved that he was never asked to provide 
for it or acknowledge it in any way. Some 
years afterwards another child was bom while 
the wife was liv ‘,ng with A. A. & was registered 
as the child of A. A. &, the wife. A question 
having arisen whether these children might be 
entitled under the terms of a gift in a wiU for 
the children of the husband & the wife on* 
their attaining twenty-one or in the case of 
daughters on marriage, an orig^uating sum- 
mons was taken out for the purpose {inter 
alia) of determining this question : — ffeld : 
both children were according to the evidence 
illegitimate & not entitled to the gifts in 
question. — Re Bbomage, Public Tbuhteb v. 
CUTHBBRT. [1935] Ch, e06 ; 104 L. J. VK 299 ; 
163 L. T. 313 ; 61 T. L. R. 408 ; 79 Sol. J o. 418. 

Armotation : — N.P. Stafford v, Kidd, [1937] 1 K. B. 395. 

22e. .] — The execution of a deed of 

separation, together with evidence that it 
was acted upon by the parties, is sufficient 
to rebut the legal presumption of access & 
of the legitimacy of a child born during 
marriage, in the case of a child conceived 
during a period when the spouses are living 
apart under the deed, — S tafford v, Kidd, 
[1937] 1 K. B. 396 ; [1936] 3 All E. B. 1023 ; 
106 L. J. K. B. 193 ; 166 L. T. 75 ; 101 J. P. 
68 ; 63 T. L. R. 169 ; 81 Sol. Jo. 16 ; 35 
L. G. R. 97 ; 30 Cox, C. C. 632, D. 0. 

Annotation : — Distd. Bowen v. Norman, [1938] 1 K. B. 689. 


22f. Oral agreement for separation — Whether pre- 
sumption of access ousted.] — Oollis v. Col- 
LIS & Thomas (1933), 77 Sol. Jo. 673. 

24a. .] — Haslam v. Cbon, Olivant’s Claim 

(1871), 19 W. B. 968. 

25. Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 116 ; Parman v. Parman 
(1924), 40 T. L. R. 823. 

28. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. 0. 687. 

36. Add. Annotations : — Consd. Re Bromage, 
Public Tmstee v. Cuthbert, [1935] Ch. 606. 
Refd. GaskUl v. GaskiU (1921), 126 L. T. 
116 ; Warren v. Warren, [1925] P. 107. 

36. ^Add. Annotations : — Apld. Best v. Best & 
McKinley, [1920] P. 76; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Oh. 284. 

42. Add. Annotation : — Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. 

43. Add. Annotation : — Refd. Gaskill v. Gaskill, 
[1921] P. 426. 

43a. .] — When adultery is to 

be inferred solely from the length of gestation 
of a child in ui^o, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery. — 
Gaskill v. Gaskill, [1921] P. 426; 90 
L. J. P. 339 ; 126 L. T. 115 ; 38 T. L. R. 1. 

Annotation: — Refd. Russell v. Russell, [1924] A. C. 687. 

! 46. Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

49. Add. Annotations : — Apld. Gaskill v. Gaskill, 
[1921] P. 426. Consd. Re Bromage, Public 
Trustee v. Cuthbei*t, [1936] Oh. 605 ; Stafford 
V. Kidd, [1937] 1 K. B. 395. Refd. Russell v. 
Bussell, [1924] A. C. 687. 

54. Add. Annotations : — Consd. Re Bromage, 
Public Trustee v. Cuthbert, [1936] Ch. 606. 
Refd. Gaskill v. Gaskill (1921), 126 L. T. 116 ; 
Warren v. Warren, [1926] P. 107. 

56. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. O. 687. 


PART I. SECT. 8 . 

49 iii. Illidi intercourse with 

paramour.] — Held: evidence of pltf. 
should not have been received to 
bastardise her child, & as there was no 
admissible ovideuoe that the child was 
illegitimate, it must be taken that 
pltf. *8 husband was the father. — K ijko 
V. Baotzski (1921), 67 D. L. R. 46 ; 
51 O. L. R. 225.— CAN. 

PART 1. SECT. 4. 

56 vil. .] — The evidence of 

a man Sc his wife, given for the purpose 
of bastardising a child bom during 
wedlook, 8 c at a time oonaistent with 
lawful conception, is not admissible. — 
Re Brown Sc Ajcour, [1925] 3 D. L. R. 
873 ; 67 O. L. R. 297.— CAN. 

56 Till. .] — A husband 

sued his wife for divorce on the ground 
of adulterx, which she denied. 'The 
wife had given birth to a child, of 
which the husband alleged that he 
was not the father. The husband gave 
erldenoe of non-aocees. The birth had 


lieen registered by the wife, who gave 
the name of a man other than her 
husband as Its father : — Held : (1) the 
husband’s evidence as to non-access 
was inadmissible; ( 2 ) the registration 
of the child’s birth by the wife did not 
throw the onus upon her of proving 
that the child was not an aduJtrino 
Child, but the onus of proof remained 
upon the hnsbaitd. — Surmon v. 8uu- 
MON, [1926] App. D. 47. — S. AF. 

50 ijj, .] — Evidence of 

adultery does not bastardise Issue, 
unless it amoimts to evidence of non- 
access by the husband at about the 
time when the child might have been 
begotten. — ^JusnoB v. Jubtiob, [1926] 
8 . A. 8 . R. 278.— AU8. 


56 X. .J— AABinca V. 

AkBNKa, [1929] 2 D. L. R. 298 ; 1 
W. W. ± 894 ; 23 8 . L. R. 503.— CAN. 


56 xl« * ■■■" * tfho evl- 

denoe of spouses was admissible to 
bastardise a child bom during w<^look ; 
the rule to the oontrary , applied In 
RwtseU T. Russell, No. 70a, not being 
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part of the law of Scotland. — B urman 
V. Burman, [1930] 8 . U. 262. — SCOT. 

66 xll. .] — In Indian law 

a wife is a competent witness to prove 
access or non-access by her husband. — 
Mayandi Asari V. Sami Asari (1932), 
I. L. R. 56 Mad. 292.—IND, 

66 xlll. .] — The presump- 

tion of legitimacy which arises when a 
child is born in wedlock can bo met 
only by some kind of definite proof 
that sexual Intercourso between hus- 
band & wife did not or could not take 
place at the time the woman con- 
ceived. Evidence that the child has 
phynioal characteristics which surest 
Mongolian paternity la not In TtMlf 
sufficient to constitute such proof 
where the mother & her husband aro 
Europeans. The testimony of a parent 
of the child is not admlBsible to prove 
that the child is Illegitimate. — As. 
Chuck t». Nebdham, [19811 N, Z. L. R. 
559.— N.Z. 

56 Jdv. NvUUv suif.l- 

The rule in RusseU r. Russell appues 
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English and Empire 

57. Add* Annotatum : — Held. Bussell v. Bussell, 
[1924] A. C. 687. 

68. Add* Annotations : — Consd. Bussell v, Bussell, 
[1924] A. 0, 687. Dlstd. Holland v. Holland, 
[1925] P. 101. Retd. Warren v. Warren, 
[1925] P. 107 ; Famliam v. Farnham (other- 
wise Daniels), [1937] P. 40. 

69. Add, Annotation : — Retd. Warren v, Warren, 
[1926] P. 107. 

60. Add. Annotations : — Consd. Bussell v, Bussell, 
[1924] A. 0. 687. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

61. Add, Annotation : — Refd. Brown v. Leech 

(1924), 88 J. P. 208. ^ 

63. Add, Annotation : — Consd. Bussell v, Bussell, 
[1924] A. 0. 687. 

64. Add, Annotation : — Refd. Russell v, Bussell, 
[1924] A. 0. 687. 

66a. .] — Resp., A. L., a married 

woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one P. L., was living in Cardiff. Resp. 
aloH^ identided P. L. as her husband : — Held: 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Russell v. Russell, No. 70a, post, such 
evidence could not be given by the wife. — 

. Buown V, Leech (1924), 94 L. J. K. B. 48 ; 

132 L. T. 205 ; 88 J. P. J 08 ; 41 T. L. R. 

89, D. 0. 

65b. Child still-born.]— The rule 

laid down by the House of Lords in Russell 
V. Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
—Holland v, Holland, [1925] P. 101 ; 94 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. L. R. 431. 

65o. .] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the chUd 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she bad committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion. — Warren v, Warren, [1925] P. 107 ; 

94 L. J. P. 68 ; 133 L. T. 362 ; 41 T. L. R. 67. 
699 ; 69 Sol. Jo. 726. 

Annoeafioiw:— Consd. RImmep r.'RIramer (1930), 46 T. L. R. 68. 

624, n. PoUd. Roost v. Roast, [1938] P. 8. 

66d. .] — Where a husband took 70a. 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery : — Held : evidence of the husband 
of non-access to bastardise his child was not 
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admissible. — Boston v. Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. O. R. 183, 
D. O. 

Annotation : — Distd. Stewart v. Stewart (1932). 96 J. P. 94. 

65e. Effect of separation order.] — 

A maintenance order having been made 
against a husband in 1929 on the ground of 
desertion, including a non-cohabitation clause, 
the husband in Nov. 1931, took out a 
summons for discharge or variation of the 
order on the ground that since the order 
made in 1929, the wife had committed 
adultery. The proof of adultery submitted 
to the Bench was the husband’s evidence of 
the birth to his wife on Oct. 27, 1931, of a 
child of which he could not be the father by 
reason of his non-access. The magistrates 
refused to admit the evidence, on the pound 
that they were debarred from so doing by 
the decision in Russell v. Russell, No. 70a, 
& declined to vary the order. The husband 
appealed : — Held : the magistrates* view 
that the husband must be presumed to be the 
father of the child born in Oct. 1931, was 
wrong. The separation order had the force 
of a judicial separation, & therefore there 
was no presumption of law that appct. was 
the father of the child. The magistrates 
had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 
the order would be set aside so far as the 
allowance to the wife was concerned. — 
Stewart v, Stewart (1932), 146 L. T. 407 ; 
96 J. P. 94 ; 76 Sol. Jo. 96 ; 30 L. G. R. 104 ; 
29 Cox, 0. 0. 438, D. 0. 

Annotation: — Refd. Natboray v, Natborny (1932), 101 
L. J. P. 68. 

65f. Effect Of order for main- 

tenance.] — On Oct. 17, 1935, resp., on the 
ground of desertion, obtained gainst her 
husband a maintenance order which did not 
contain a provision that she was no longer 
bound to cohabit with him. On June 20, 
1937, she gave birth to a child, her husband 
being then stiU alive : — Held : proof of the 
maintenance order was not sufficient to rebut 
the legal presumption of access of the hus- 
band & of the legitimacy of the child bom 
during resp.’s marriage. — Bowen i;. Norman, 
[1938] 1 K. B. 689 ; [1938] 2 All E. E. 776 ; 
107 L. J. K. B. 273 ; 158 L. T. 267 ; 102 
J. P. 123 ; 54 T. L. R. 342 ; 82 Sol. Jo. 77 ; 
36 L. G. R. 192 ; 30 Cox C. C. 674. 

Add, Annotation : — Consd. Russell v, Russell, 
[1924] A. C. 687. 

Add, Annotation : — Refd. Russell v, Russell, 
[1924] A. C. 687. 

Add. Annoiaiion : — Refd. Russell v, Russell, 
[1924] A. C. 687. 

.] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child bom in wedlock 
applies to proceedings instituted conse- 
quence of adultery, dc is not affected by the 


in nxUllty ratU. TbnB, when on the 
bearing of a wife's petition for miJIity 
on the ground of bsr hnsbiuid’e Im- 

B otenoe ouoad hanc. It was disclosed 
tiat a oiiild had been bom daring 
wedlock, the erldenoe of the spouses 
tending to bastardise such child was 
Inadmissible.— Q. v, O., [1934] N. Z, 
L. R. 246.—N.Z. 

56 XV. Premature ddiverv,] 


— In an action by a husband for 
divorce on the ground of adultery 
medical evidence was led that deft, 
bad been delivered of a faitia some 
8 or 34 months old: — HeJd: the 
evidence of the husband of non-access 
by him to his wife at such times as 
would render it Impossible for him to 
have been the father was admissible, 
as such evidence could not bastardise 
a child bora or to be bora stanie 
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matrimoniis, — Johnson v, Johnson 
(1933). N. L. R. 107.— 8.AF. 

66 xvi. .J — A married 

woman, later divorced on the ground of 
adultery, cannot give evidence of non- 
intercourse for three years in order to 
fasten the paternity of the child, bora 
during wedlock, on her paramour. — 
Thomas v, Ryan, (19371 4 D. L. R. 
729 ; 12 M. P. R. 498 ; 69 Oan. C. 0. 
169 ; affd., (19381 2 D. L. R. 272.— OAN. 
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above feet., which makes the parties to such 
proceedings, & the husbands & wives of such 

g arties, competent witnesses. — Russell v, 
Bussell, [1924] A. C. 687 ; 93 L. J. P. 97 ; 
131 L. T. 482 ; 40 T. L. R. 713 ; 68 Sol. Jo. 
682. H. L. 


Annotatipna :—KM. Brown v. Leech <1924), 94 L. J. K. B. 
48. Consd. Farman v. Farman (1924), 40 T. L. R. 823. 
Distd. Warren r. Warren. (1926] P. 107 Consd. Marti?. 
Mart, [19261 P. 24 ; Re A. B.’s Petn., [1928] P. 25. Distd. 
Stewart t». Stewart (1932), 96 J. P. 94. Consd. Collh* v. 
Coins & Thomas (1933), 77 Sol. Jo. 673. Dist. Farnhara 
t>. Famham (otherwise Daniels), [1937] P. 49 ; Re Uarmer’s 
Estate, PubUc Trustee v. A.-G., [1937] 1 AH K. R. 130. 
Consd. Stafford v. Kidd, [1937] 1 K. B. 396. Distd. Roast 
V. Roast, [1938] P. 8. Reid. Andrews v. Andrews & 
Chalmers (1924), 132 L. T. 400 ; Holland t>. Holland. 
(19251 P. 101 ; Selby v. Atkins (1926), 135 L. T. 45 ; 
S. V. S. Sc P. (1927), 44 T. L. R. 52 ; Inverclyde v. Inver- 
clyde, [1931] P. 29 ^ Grubb v. Grubb (1934), 150 L. T. 
420 ; Snowman v. Snowman (1934), 50 T. L. R. 445 : 
Russell V, Russell, [1935] P. 39. 


.] — See, now, S. C. J. (Con- 
solidation) Act, 1925 (c. 49), s. 198. 

Evidence in matrimonial suits generally, see 
Husband & Wipe. 

71. Add, Annotations : — Consd. Russell v. Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 
Held. Andrews v, Andrews Chalmers (1924), 
132 Ij. T. 400 : Re Bromage, Public Trustee 
V. Cuthbert, [1936] Ch. 605 ; Stafford v. 
Kidd, [1937] 1 K. B. 395. 

72. Add, Annotation : — Reid. Brown v. Leech 
(1924), 88 J. P. 208. 

73. Add, Annotation : — Reid. Russell v. Russell, 
[1924] A. 0. 687. 

73a. .] — Although, as decided in 

Russell V. Russell, No. 70a, ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a cniiii of the 
marriage, yet the fact of non-access cf.u he 
proved by evidence aliunde, — Farman v. 
Farman (1924), 40 T. L. R. 823. 

74. Add, Annotation : — Expld. Re Bromage, 

Public Trustee v. Cuthbert, [1935] Ch. 605. 

76. Add, Annotations : — Consd. Russell v, Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24 ; 
Famham v, Famham (otherwise Daniels), 
[1937] P. 49. 

79a. Statutory declaration by wile — For rectlflca- 
tlon ol birth register— Not admissible.]— In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of rectifying a birth register by the deletion 
of the name of the husband as the father of 
a child born to her some sixteen months after 
a maintenance order : — Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell, No. 70a, ante , — Rimmer 
V. Rimmer (1930), 144 L. T. 96; 46 T. L. R. 
624, n. 


Annotations: — Consd. (Hollis v. CoUlg & Thomas (1933), 77 


Sol. Jo. 678 ; Stafford t). Kidd, [1937] 1 K. B. 396. Refd. 

Bowen v. Norman, [1938] 1 K. B. 689. 

79b. Statement In will — By lather.] — A testator & 
his wife were married in 1847. M. H. was 
bom in 1850, & in the birth certificate the 
parents were given as testator & his wife. 
Upon the death of M. H., the legacy duty for 
which the present trustee of a resettlement 
of the funds subject to the trusts of testator’s 
will became chargeable would be 1 per 
cent, if M. H. were the legitimate daughter 
of testator & 10 per cent, if she wore a stranger 
in blood. The Inland Revenue contended that 
M. H. was not legitimate & sought to prove 
this by the evidence of : (i.) testator’s will 
in which ho always referred to M. H. as his 
“ daughter or reputed daughter,” (ii.) the 
acts & statements of the exors. of testator’s 
will who had, on the death of testator, paid 
legacy duty on the bequests to M. H. on the 
footing that she w'as a stranger in blood, & 
(iii.) an affidavit sworn by a grandson of 
testator as to the reputation in the family 
with regard to the legitimacy of M. H. : — 
Held: (1) the statements in testator’s will 
were not excluded by the rule in Russell 
v. Russell, that rule being limited to evi- 
dence of non-intercourse between spouses ; 
(2) upon a consideration of the evidence, the 
prirnd facie presumption of legitimacy arising 
from the birth certificate was displaced & 
the illegitimacy of M. II. was established. 
Legacy duty was therefore payable at the 
rate of 10 per cent. — Re Hamer’s Estate, 
Public Trustee v. A. -Cl., [1937] 1 All E. R. 
130; 53T. L. R. 275; 81 Sol. Jo. 99. 

80. Add, Annotations : — Consd, Russell v, Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24 ; 
Re Bromage, Public Trustee v, Cuthbert, 
[1935] Ch. 605 ; Stafford r. Kidd, [1037] 1 
K. B. 395. 

82. Add. Annotation : — Apld. Elliott V. Albert, 

[1934] 1 K. B. 650. 

83. Add. Annotations : — Refd. Holland v, Hol- 
land, [1925] P. 101 ; Warren v. Warren, 
[1925] P. 107 ; Famham Famham (other- 
wise Daniels), [1937] P. 49. 

84. Add. Annotation : — Refd. Davy v. A.-G. (1934), 

50 T. L. R. 588. 

85. Add. Annotation : — Consd. Re Stollcry, Weir 
V. Treasury Solicitor (1926), 134 L. T. 430. 

89. Add. Annotation : — Refd. Davy v. A.-G. (1934), 
60 T. L. R. 688. 

90a. Allegation of bigamous marriage — 

— Conclusive evidence required.] — Hayward 
V. Hayward (1928), 72 Sol. Jo. 469. 

91. Add. Annotation : — Consd. Davy v. A.-G. 
(1934), 50 T. L. R. 588. 

95. Add. Annotation : — Refd. Davy v. A.-G. (1934), 
.50 T. L. R. 588. 


75 I. — Whether admissible 

to prove access before marriaoe. ] — There 
is DO rule of law that ovideuce iioga- 
tlvlng Intercourse before marriage is 
Inadmiselble to disprove the paternity 
of a child bom in wedlock but con- 
ceived before marriage. — McLean v. 
McLean, [19311 N. zTl. U. 107.— N.Z. 

79a I. Statement to district registrar 
of births.] — A statement as to the 
particulars of the birth of on Illegiti- 
mate child signed by its mother, 
a married woman, before tbe district 
registrar of births. Is not admissible 
evidence against ner to prove her 
adultery as it is evidence tending to 
bastardise the child. — Jessop v. Jbbsop 
(1931), 48 N. 8. W. W. N. 78.— /^US. 


92 1 . Evidence as to legUimacy — 
Declaration in matter of pedigree — By 
deceased memfjer of family — By father.] 
— A husband or wife Is entitled to 
give evidence as to events prior to 
their marriage even though such evi- 
dence may have the effect of bastardis- 
ing a child bom In wedlock. Upon an 
application by. A. for maintenance 
under Testator’s Family Maintenance 
& Guardianship of Infants Act, 1916, 
it appeared that A. was bom about 
seven weeks after the marriage of his 
mother with M. Declarations by M., 
who was deceased, were tendered in 
evidence to show that, although M. 
had Deen intimate with hia wife about 
four months before their marriage, 

56 


A. was not his son, & that his wife had 
admitted that fact : — Held : the evi- 
dence was not rendered Inadmissible 
by reason of the mle laid down In 
Russell V. Russell, No. 70a, 8: the 
declarations of M. were admissible os 
evidence to prove matters of pedigree. 
—Re Mackay (1928), 28 8. R. N. B. W. 
404 ; 4^ N. S. W. W. N. 106.— AUS. 

iw. Admission in form under Vita 
Statistics Act.] — A form voluntarily 
signed by the parent under Vital 
Statistics Act, acknowledging a child 
as Illegitimate, is admissible In a caae 
not concerning any title or right of the 
children— Millar, [193813 D. L. K. 
164 ; O. R. 188.— CAN. 



Oases 96— I80g. English and Empiee Digest Supplement. 

96. Add. Citation :—-previou» ‘proeeedinga (1861), i 97. Add. Annotation : — Reid. Davy v.Tl.-G. (1934), 
2 8w. & Tr. 466. [ 60 T. L. B. 688. 


Part II. — Mode of Determining Question of Legitimacy. 


SUB-SBCT. 1 (p. 369.) 

Legitimacy Declaration Act^ 1868, is now re- 
placedy except as to sect, 3, by S, C, J. {Con- 
solidation) Acty 1926, 8. 188. 

til. For ‘ ' a person who has no interest in opposing 
a petition will not be cited,** read “ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.** 

Add, Citation : — 1 New Rep. 107, 378. 

121. Add, Annotation: — Apld. Rutter v, Rutter, 
[1921] P.136. 

127. After this case add : — 

.] — See note to Sith-sect, 1, supra. 

129a. Issue directed at same time as main 

suit.] — Dear v. Dear & Clark (1936), 80 
Sol. Jo. 667. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held ; in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to And the facts necessary to make 
the child a legitimated child by virtue of 
, the above Act. — Bednall v, Bednall &; 
Shivussawa, [1927] P. 226 ; 96 L. J. P. 160 ; 
137 L. T. 632 ; 43 T, L. Iv. 699 ; 71 Sol. Jo. 
463. 

Annotations: — Apld. Green v. Green, [1929] P. 101. Reid* 
Jones V. Jones (1920), 98 L. J. P. 74. 

180b. .] — The ct. has no jurisdiction 

to make an order for custody in divorce 
proceedings in the case of a child of the 
parties, who was born before their marriage 
& had not been declared legitimate in accord- 
ance with Legitimacy Act, 1926 (o. 60). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child other persons interested are not 
represented. — Green v. Green, [1929] P. 
101 ; 98 L. J. P. 68 ; 140 L. T. 93 ; sub nom. 
O. V. G., 46 T. L. R. 7 ; 73 Sol. Jo. 111. 

Annotations: — FoUd. Jones v. Jones (1929), 98 L, J. P. 74* 
Refd. /Ze Carroll, [1931] 1 K, B. 317 ; Lindsay v. Lindsay, 
[1934J P. 102. 

130c. .] — If a child is bom to a couple 

who afterwards marry, & is re-registered on 
the authority of the Registrar-General under 
the rules provided in pursuance of Legiti- 
macy Act, 1926 (c. 60), as legitimated, & if 
the mother of the cMld subsequently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in proceedings in which 
the child & other parties interested are not 

? artieB. — Jones v. Jones (1929), 98 L. J. P. 

4 ; 140 L. T. 647 ; 46 T. L. R. 292 ; 73 
Sol. Jo. 192 ; 29 Cox, 0. C. 33. 

130d. Petition on behalf of several persons — 

Procedure.} — A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 


may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
filing. — Re A. B.’s Petition (1927), 96 
L. J. P. 165 ; 138 L. T. 64 ; sub nom. Re 
Clayton*s Petition, 43 T. L. R. 669 ; 71 
Sol. Jo. 643. 

180e. Hearing — Whether In camerA.] — A 

petition filed under the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camerd. — Greenway v. A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. Jo. 882; sub nom. Re 
A. B.*s Petition, 97 L. J. P. 104 ; sub nom. Re 
O. D.*b Petition, 188 L. T. 208. 

Annotation : — Reid. Re Lowe, Stewart r. Lowe, [1929] 2 Ch, 
210 . 

180f. Hearsay evidence — Admissibility.] 

— The rule in pedigree cases that declarations 
of deceased relatives made ante litem 
motam are admissible in evidence extends to 
proceedings under Legitimacy Act, 1926 
(c. 60). The declarations are admissible in 
the latter class of proceedings in spite of the 
fact that the legal relationship of the de- 
clarant to the party sought to be legitimated 
is incidentally part of the subject-matter for 
decision. Although the party sought to be 
legitimated is fiXius nullius until decree & 
therefore before decree can have no relations, 
the result of excluding the declarations would 
be to take away by a rule of evidence the 
benefit that the statute intended to confer 
upon persons whose birth has been originally 
illegitimate apart from the operation of the 
statute. 

The true construction to be placed upon 
the limitation ante litem motam in cases of 
legitimation is not a reference to the com- 
mencement of proceedings under the statute 
but the origination of controversy in the 
family in which legitimation is sought 
sufficient to create bias in the minds of its 
members at the moment of their declarations 
which are subsequently put forward as 
evidence. — Re Davy, [1935] P. 1 ; sub nom. 
Davy v. A.-G., 103 L. J. P. 115 ; 151 L. T. 
662 ; 60 T. L. R. 688 ; 78 Sol. Jo. 618. 

130g. Costs — Of Attorney-General.] — On 

this petition under Legitimacy Act, 1926 
(c. 60), for a declaration of legitimacy per 
subsequens mairimoniumy where the declara- 
tion was made as prayed, the apphcation of 
counsel for the A.-G. that petitioner should 
pay the A.-G.’s costs was wanted. Counsel 
stated that the A;-G.*b instructions were to 
use discretion as to the particular cases of 
that kind in which costs should be claimed. — 
CUNUFFB V. A.-G. (1934), 103 L. J. P. 114 ; 
60 Ti L. R. 696, n. ; 78 Sol. Jo. 520. 


PART II. SECT. 2. SUB-SECT. 1. 
ij. Jurisdiction of court.] — Held: 
Legitlmaoy DeolaraUoji Act, 1808 


(Imp.), giYec the ot. Jurlsdiotlon to 
make a deolaration of l^^maoy upon 
a direct appUoation for that purpose. — 
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Re G., [1922] 1 W. W. R. 978 ; 63 
D. L. R, 365 ; 17 Alto L. R. 473.— 

CAN. 
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Part III. — Legitimation by 

132. Add. Annotations : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 269. Held. 
Boldrini v. Boldrini & Martini, [1932] P. 9. 

184. Add. Annotation : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 269. 

135. Add. Annotation : — Consd. Abraham (B. & J.) 

V. A.-G., [1934] P. 17. 

186. Add. Annotation : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Oh. 269. 

138. Add. Annotation : — Retd. Bryce v. Bryce, 
[1933] P. 83. 

141a. ^ — Germany.] — Re Askew, 

Marjoribanks V. Askew, No. 152a, post. 

142a. Under Legitimacy Act, 1926 (c. 60) — Parent 
married to third party when petitioner born — • 
Petitioner with foreign domicile.] — Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
born before the marriage of his parents if 
either parent was married to a third person 
when the illegit imate person was bom, this 
restriction does not apply when the person 
seeking to be declared legitimate is domiciled 
abroad, & when by the law of the domicile 
he would be legitimated per svbsequena 
matrimonium. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany. When the petitioner 
was bom there was a subsisting marriage 
between his father & a woman not the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated : — Held : under the joint 
tion of Legitimacy Act, 1926 (c. 60), ss. 2, 3, I 
the infant petitioner was entitled to a 
declaration of legitimacy. — Collins v. A.-G. 
(1931), 145 L. T. 551 ; 47 T. L. E. 484 ; 75 
Sol. Jo. 616. 

142b. Marriage subsequently declared 

void for Incapacity.}-— A man went through a 
form of marriage with a woman in 1909. 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
in Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 


Subsequent Marriage. 

the child was bom in Apr. 1929, & the child 
was entitled under the Ixigitimacy Act, 1926, 
to the declaration sought. — Nbwbould v. 
A.-G., [1931] P. 76 ; 100 L. J. P. 64 ; 144 
L. T. 728 ; 47 T. L. R. 297 ; 76 Sol. Jo. 
174. 

AnnotaHon : — Oonsd. Siveyer v. Allison, [1935] 2 KB. 403. 

142c. Court must be satisfied as to parentage.] 

— Where a petition for a decld.ration of legiti- 
macy under Legitimacy Act, 1926 (o. 60), 
was presented on behalf of a young woman 
of unsound mind who was entitled to an 
estate of some £11,000, the ct. was not 
satisfied with the proof of parentage adduced, 
& dismissed the petition. — S. (otherwise U.) 
V. A.-G. (1931), 146 L. T. 144 ; 48 T. L. R. 66. 

142d. Child conceived alter presentation of 

divorce petition by mother — Born after decree 
absolute.]— Mrs. S., on Mar. 14, 1929, pre- 
sented a petition for divorce. In Apr. & 
May, 1929, she was living apart from her 
husband & was constantly seeing a man 
named M. A decree ni»i on the divorce 
petition was granted in June, 1929, & was 
made absolute on Jan. 13, 1930. On Jan. 23, 
1930, Mrs. S. gave birth to a child — the 
present petitioner — Ar- Mrs. 8. & M. were 
married on Mar. 20, 1930. In her divorce 
petition Mrs. 8. made no disclosure of 
adultery. M. was now seeking a divorce & 
asking for the custody of the child, & the 
present petition was for a declaration that 
the child of M. <fe Mrs. 8. was legitimat(^d 
per subsequens motrirnmiUim : — Held: the 
presumption that the child was the lawful 
issue of Mr. & Mrs. 8. was rebutted by the 
evidence, & a declaration ought to be made 
under Legitimacy Act, 1926 (c. 60), s. 2, that 
the child j)etitioner was a legitimated i)er8on 
within sect. 1 of the Act. — Maturin v. A.-O., 
[1938] 2 All E. R. 214 ; 54 T. L. R. 627 ; 82 
Hoi. Jo. 275. 

444 a. .] — Qu. : whether a 

child, bom in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take os heir 
lands of his father in England. 

It is said that the lex loci rei slice must 
govern the succession to real estate. Un- 
doubtedly it must (luOKD Brougham, C.). — 
Dob d. Birt whistle v. Varuill (1835), 2 
Cl. & Fin. 671 ; 9 Bli. (N. 8.) 32 ; 6 E. R. 
1270. 


PART III. SECT. 1. 

•k. Siibaequeni rnarriage of parents in 
Enoiand — Child acquiring domicil in 
Ontario— ^Iniario Legitimaiicn Act, 1921 
(c. 63),] — W. waft bom out of wedlock 
in England ; his parents Bub<)cquently 
marriod In England ; & W. went to 
Ontario when twenty-four years of 
aste, & acquired a domicil In Ontario : — 
Held: W. was le^tlmate . — Re W., 
[1925] 2 D. L. R. 1177 : 66 O. L. R. 
011.— CAN. 

142a i. Under Legitimacv Act. 1926 
c. 00).)— M *8 parents were not married 
untU two years after her birth. Their 
marriage took place in England In 
1876, her father being donuolled in 
England. M. became legitimate in 


England by virtue of the British Legi- 
timacy Act, 1926 fe. 60). M. claimed 
to be one of the lawful next-of-kin of 
her father’s sister, who died Intestate 
on Aug. 9, 1930. & whose estate was 
the subject of administration proceed- 
ings In the Irish Eree State : — Held: 
M.’s claim was good ; the question of 
le^timacy was one of status, & status 
depended on the law of domicile, & as 
M. was legitimate in England on 
Aug. 9, 1930, she was also legitimate 
In the Irish Ftee State, her legitimacy 
not being dependent on the Legitimacv 
Act, 1981 (No. 13 of 1931) of the Irish 
Free State.— i2e Hagerbaum, [1033] 
I, R. 198.— IR. 

142a U. Under LegUimacv Act, 
1928.) — ^Pltf. was b<)m on Mar. 23, 
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1890. Subsequently, on Mar. 14, 
1907, her parents mfirrled one another. 
Pltf.^8 father who had been born & 
had lived all his life in the County of 
Antrim, died on Feb. 26, 1015, M., 

who was a sister of pitf.’s father, died 
on Feb. 17, 1936, IntcBUte & un- 
married. The said M.’s iioxt-of-kin 
consisted of the children of hrothors & 
sisters who had predcceascMi her : — 
Held : the words “ domiciled in 

Northern Ireland ” in Legitimacy Act 
(Northern Ireland), 1028, s. 1 (1), 

should he interpreted as domiciled 
in that portion of Ireland which Is 
now Northern Ireland,” & conse- 
quently pltf. was entitled to take an 
interest In the estate of M . — Rc M., 
[1937] N. I. 161.— IR. 



Cases 148—179. 
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148* Add, Annotation : — Refd. Abraham (B. A; J.) 
V. A.-G., [1934] P. 17. 

162a. On exercise ol power of appointment.] — For 

the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English marriage settlement of 
1893, funds were settled on trust for J., the 
husband, who was the settlor, hie wife P., 
& the issue of the marriage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the decree nisi being made 
absolute on July 27, 1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 
acknowledged daughter, had been born on 
Jan. 30, 1911, at Zurich, & by German law 
the marriage gave her the status of legitimacy. 
By deed poll, dated June 13, 1913, J. pur- 
ported to revoke the trusts relating to a 
■ portion of the trust funds under the marriage 
settlement of 1893, & appointed the income 
of that portion after his death to A., & after 
* her death he appointed the capital to M. 
J. died in 1929 : — Held : { i) the lex domicilii^ 
that is German law, was applicable ; (2) the 
lex domiciliiy in its widest sense being 
reco^ised by the English Cts., M. was a 
legitimate child of J. ; & (3) J. had validly 
exercised the power of appointment in favour 
of M. — Re Askew, Marjoribanks v. Askew, 
[1930] 2 Oh. 269 ; 99 L. J. Ch. 466 ; 143 
L. T. 616 ; 46 T. L. R. 639. 

152b. Under Legitimacy Act, 1926 (c. 60) — Death 
after marriage of parents — Before operative 
date of Act — Rights of Issue.] — M. had two 
illegitimate children, a son & a daughter, by 
L., whom she subsequently married in 1905. 
The son died in 1919 leaving issue. L. died 
In 1919. M. died in 1928 intestate : — Held: 


the son having died before above Act came 
into force, his issue took no share of M.’s 
estate. — Re Lowb, Stewart v. Lowe, [1929] 
2 Oh. 210 ; 98 L. J. Ch. 440 ; 141 L. T. 428 ; 
45 T. L. R. 484. 

152c. Meaning of “ disposition.”] — ^The first 

deft, was a person legitimated by Legitimacy 
Act, 1926 (c. 60) ; her parents were 

married in 1915, the date of legitimation 
was Jan. 1, 1927, being the date when the Act 
came into operation. The will of her grand- 
father who died in 1922, after a life intent to 
her father, gave certain funds to be shared 
between the “ children ** of her father who 
should survive that father. The father died 
in 1928. Under Legitimacy Act, 1926 (c. 60), 
she was entitled to take as a “ child in 
respect of any “ disposition ” coming into 
operation on or after Jan. 1, 1927. On the 
one hand it was contended that the will was 
the “ disposition,” & as this came into opera- 
tion in 1922 she could not take ; &, on the 
other hand, it was contended that the bequest 
was the “ disposition,” A;, as this was con- 
tingent, it did not come into operation until 
1928 upon the happening of the contingency : 
— Held : the “ disposition ” was the will A 
such legitimated person did not take under 
the gift to ” children.” — Re Hepworth, 
Rartallv.Hepworth, []936]Ch. 760; [1936] 
2 All B. R. 1169 ; 105 L. J. Ch. 380 ; 165 
L. T. 250 ; 62 T. L. R. 694 ; 80 Sol. Jo. 672. 


Sect. 3.— UNDER LEGITIMACY ACT, 1926 (c. 60). 

Mode of determining legitimacy .] — See 

Nos. 130a-130g, ante. 

Effect of Act — On rights of succession to 
intestate .] — See No. 152b, ante, 

Intestate of unsound mind.] — 

See Descent, No. 283c, post. 

On right to take under will .] — See No. 

152c, ante. 

^ On nationality .] — See Aliens, No. 20a, 

ante. 

Conditions of legitimation .] — See Nos. 142a, 
142b, 142c, 142d, ante. 


Part IV. — Legal Position of Bastard. 


157. Add, Annotation : — Consd. Re Phillips, Re 
Howard, Charter v, Ferguson, [1919] 1 Ch. 
128 

161. Add. Annotations: — Refd. Rc Askew, Marjori- 
banks V. Askew, [1930] 2 Ch. 259 ; Boldrini 
V, Boldrini A Martini, [1932] P. 9. 

162. Add. Annotation : — Refd. Re Askew, Marjori- 
banks V. Askew, [1980] 2 Ch. 269. 

168. After this case add ; — 

.] — See, now. Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (o. 41), 
8 . 2 ( 1 ). 


166. Add. Annotations : — Refd. Papadopoulos v. 
Papapopoulos, [1930] P. 65 ; Re Ross, Ross 
V. Waterfield, [1930] 1 Ch. 377. 

After this case add : — 

Right to succeed to mother on Intestacy.] — 
See Legitimacy Act, 1926 (c. 60), s. 9. 

170. After this case add : — 

Right of mother to succeed on Intestacy.] — 

See Legitimacy Act, 1926 (c. 60), s. 9. 

178. Add. Annotation Consd. Re Hyde, Smith 
V. Jack, [1932] 1 Ch. 96. 

179. Add. Annotation : — Refd. Re Hyde. Smith v. 
Jack, [1932] 1 Ch. 95. 


PART IV. SECT. 1. 

154 i. N^Uliu9 niins—ExUvdof rufc.J 
■Btld : doos not prcrall in a ot. of eq. 
Re Connor. [1919] 1 I. R, 361.— IR. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (b). 

167 ill. RioM of Crown to escheat 

not ejected — Although intestate legttima- 
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tised per subsequens matrimonium.}---- 
Re WC (19231 3 D. h. R. 1177; 36 
O. L. R. 611.— CAN. 


Vol. HL — ^Bastardy. Cases 199—268. 


Part V. — Rights and Liabilities towards the Bastard. 


199. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

200. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

204. Add, Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

204a. S, P, Ex p, Emerson (1895), 11 T. L. Tl. 
218, D. C. 

206. Add, Annotation : — Consd. Green v. Green, 
[1929] P. 101. 

207. Add, Annotations : — Consd. Green v. Green, 
[1929] P. 101; Re Carroll, [1931] 1 K. B. 
317. 

208. Citation : — For “ subsequent proceedings ** 
read “ on appeal."* 

Add, Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

210a. S, P, R. t?. Claydon (1859), 34 L. T. O. S. 
46. 

211. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

214. Add. Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

216. Add. Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

225. Add. Annotaiiona : — Consd. Re Carroll, [1931] 
1 K. B. 317. Refd. Green v. Green, [1920] 
P. 101. 

226. Add. Annotations : — Folld. Re Carroll, [1931] 
1 K. B. 317. Refd. Green v. Green, [1920] 
P. 101. 

226a. .] — In determining the qu estion 

of the custody of an illegitimate child, too 


young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, urJess the character of the mother is 
such that her wishes with legard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her relirion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents ; in 
the case of an illegitimate child, of the mother. 
—Re Carroll (J. M.), [1931] 1 K. B. 317 ; 
100 L. J. K. B. 113; 144 L. T. 383; 95 
J. P. 25 ; 47 T. L. R. 125 ; 75 Sol. Jo. 98 ; 
29 L. G. R. 162, C. A. 

227. Add. Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

228. Add. Annotation : — Refd. Re Carroll, [1931 
1 K. B. 317. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & bis estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Re Macartney, Maoparlank v. Macart- 
ney, [1921] 1 Ch. 622 ; 90 L. J. Ch. 314 ; 
124 L. T. 658 ; 66 Sol. Jo. 435. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 

269. Add. Annotation: — Distd. Boyce v. Cox, I 262. Add, Annotation: — Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. | [1922] 1 K. B. 149. 


PART V. SECT. 1. 

198 t. Father's right to custody — 
Father inairUaining child.] — Held ; 1 & 
2 Viot. o. 56. f>. .53, impoBed an 
obligation on the father to support & 
maintain an infant illegitimate son, 
which obligation the father was willing 
to fulfil, & had fulfilled until prevented 
bf the mother, 6l the father was primd 
/aci« entitled to the custody of the child. 
—lie Oavaqan. [19221 1 1. R. 148.— IR. 

205 via. .1— 

Walter t). Culbertson, [1921] 8. C. 
490 ; 68 Sc. L. R. 401.— SCOT. 

205 ixa. .1— 

Held : a parent should not be deprived 
of the custody of an Infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his conduct has 
been such as to disentitle him to its 
custody, or that he has allowed it to 
be brought up by another person at 
that person's expense . — Be P.. [1922] 
1 W. W. R. 853 ; 63 D. L. R. 430 ; 17 
Alta. L. R. 493.— CAN. 

•t. NegiecUd child*'— Who is.}— 
An illegitimate ohUd whose mother is 
unable to maintain it is a " neglected 
child '* within Children's Protection Act 


(Ontario), although cared & provided 
for by a third party. — Be 8. (1919), 45 
O. L. K. 46.— CAN. 


■m. Equal Otiardianship of Infants 
Act, R. S. B. C., 1924 (c. 101)— 
applicable to illegitimate child]. — Re 
8., Re Equal Guardianbuip of 
Infants Act. [19271 2 D. L. R. 91 ; 
[19271 1 W. W. R. 441 ; 38 B. C. R. 
285.— CAN. 


PART V. SECT. 8. 

227 11. . 1 — In the case 

of the father of a legitimate child, if be 
has not waived or forfeited his right 
by conduct, the ct. will allow his wishes 
on ndigion to control the faith of the 
child, even after his death, but. In the 
case of the mother of an illegitimate 
child, will only do so so long as she is 
living, & the obligation to support the 
child remains. Where special facts 
nullify or negative the appllcatlorj of 
any rule of law or practice compelling 
the ct. to yield to the wishes of a parent 
as to the religion of a child, the ct. is 
bound solely to pay ro^rd to the 
welf«»re of the child. — Re Connor, 
[1919] 1 I. R. 361.— IR. 
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PART V. SECT. 4. 

p j, Child horn before 

Children of Unmarried Parents Act, 
1921 (Ont.) (c. 54).] — Held : the father 
is not liable to he prosecuted. — It. v. 
O'Donnell (1923), 39 Can. Crlm. Cas. 
94.— CAN. 

sn. Municipality — Child freer six — 
Child Welfare Act,C.A., 1924 dt 1927.1 
— Cartier Rural Municipality v. 
Director of Child Welfare, [1931] 
2 D. L. R. 845 ; 2 W. W. R. 7 ; 39 Man. 
L. K. 429.— CAN. 

so. IlUgUimaie Children's Act, 1027 
— Object of Act — l^otcciion of child .] — 
McLkllan tj. Turner (1929), 1 M. P. 
R. 279.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

258 II. .) — Under Children of 

Unmarried Parents Act, 1921, the 
father of an Illegitimate child Is liable 
for the maintenance & care of the 
mother before, at. & after the birth 
of the child, notwithstanding that the 
child is still -bom.— Ite Kirxpatrick 
& Morouohan, [1927} 3 D. L. R. 540 ; 
60 0. L. R. 495.— CAN. 

sp. Birth before passing of Children 
of unmarried Parents Ad, 1923 (c, 60) 
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262a. Under separation order.]— An 

unmarried woman was delivered of a child. 
The putative father made pa 3 mients for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child ; — Held : the mother was 
a “ single woman within 1872 Act, s. 3, the 
ellect of a separation order being to confer 
on her the status of a feme sole, — Boyce v. 
Cox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
126 L. T. 264 ; 85 J. P. 279 ; 38 T. L. R. 
61 ; 60 Sol. Jo. 142 ; 20 L. G. R. 686 ; 27 
Cox, C. O. 139, D. 0. 

263. Annotations : — For “ R. v. Suffolk JJ. (1884), 
12 J. P. 420 ” read ‘‘ R. v. Suffolk JJ. (1848), 
12 J. P. 426.** 

Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

264. Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Citation : — 26 Cox, 0. 0. 129. 

274. After this case add : — 

Marriage of person under sixteen.] 

— See Age of Marriage Act, 1929 (c. 36), s. 2. ' 


274s. After death of father.] — Re Macartney, 

Maofarlanb V. Macartney, No. 241a, ante. 

278a. .] — (1) A woman who was with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, 8. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order again^ the putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 


(AUa .).] — The above Act applloa. whore 
Its conditions are complied with, to i 
child bom before the Act was passed ox 
came Into operation, — Andbrton v. 
Skroka, [19251 2 D. L. R. 488 ; [1926] 
1 W. W. R. 1019 ; 21 Alta. L. R. 100 ; 
affp. [1925] 1 W. W. R. 643.~-OAN. 

•q. Birth before pasainff of Child 
Welfare Act. 1 927.]— The liability which 
sect. 145 of Child Welfare Act, 1927, 
c. GO, ImposoB on the father of an 
Illegitimate child to contribute to Its 
maintenance extends to the main- 
tenance of a child bom before the Act 
came Into force. — K arst v. Bkrlinski, 
[1930] 2 W. W. R. 417 ; 4 D. L. R. 
884 ; 24 S. L. R. 534.~-0AN. 

■r. Birth ovtHde Alberta — Children 
of Unmanned Parents Act. 1923 (c. 50) 
(Alta.) applicable.) — Munro v. Lkkd- 
HAM. [1925] 2 D. L. R. 604 ; [1925] 1 

W. W. R.l 113 ; 21 Alta. L. R. 76.— CAN, 


PART VI. SECT. 1, SUB-SECT. 2. 


st. Application for preliminary ex- 
penaea — Proof of pregnancy — Svffl- 
ciency .] — On the hearing of an applica- 
tion for preliminary expentneB under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a medical 
certificate which was in the following 
terms : “ I have this day examined 

W. & find that she is pre^ant. I 
estimate the period of gestation as 
about 44 to 5 months ** : — Held : this 
did not amount to proof that she was 
quick with child tw required by Child 
Welfare Act, 1923, s. 70, & the magis- 
trate had no lurlsdiction to make 
an order. — Ex p, Fahry (1929), 29 
«. R. N. 8. W. 352 ; 46 N. S. W. W. N. 
135.— AUS. 


■V. Whether mother must be unmarried. ] 
— The mother of an Illegitimate child has 
the right to apply under Child Welfare 
Act, 1924, for a summons or warrant 
against the alleged father only If she 
Is unmarried. Under the law of 
England as It stood on July 15, 1870, 
a husband is responsible for the 
maintenance of all the children of his 
wife born before her marriage to him, 
whether they were Ic^tlmate or 
illi^gitlmate : and that Btanblt is the law 
of Manitoba. — Lano v. Davis, [19301 
1 W. W. R, 1 ; 2 D. L. R. 671.--CAN. 


sb. Widow .) — A widow Is an 

** unmarried woman ** within sect. 41 
of OhUd Welfare Act, 0. A., 1924.— 
Hawrtsh V. Repa, [19331 1 D. L. R. 
776: 1 W. W. R. 122; 41 Man. L. R. 
31; 69 0. 0. O. 217.— CAN. 

sd. Divorced woman .) — A 

woman who bM been married & 
divorced & who Is not now married is 
a “ single woman within the defini- 
tion of mother ** In Children of Un- 
married Parents Act, U.S.B.C., 1924, 
& Is, therefore, entitled to prosecute 
nfflllation proceedings thereunder. — 
Dodd v. Wilcox, [1936] 1 W. W. R. 
98 ; [1935] 4 D. L. R. 797 ; 64 Can. 
O. O. 238.— CAN. 

■f. .] — A child born of a married 

woman may be held to be “ bom out 
of wedlock" within sect. 11 (a) of 
Children of Unmarried Parents Act, 
1923. & an affiliation order may bo 

f ranted on her complaint. — K. v. K., 
19371 2 W. W. R. 678.— CAN. 

PART VI. SECT. 2. 

271 ill. lAmUation of action — 

Whnt amounts to gift.) — The making of 
a gift. In the present case a pair of shoes, 
by the alleged father to an illegitimate 
child is not a payment of " money for 
the medntenauce of the child " within 
the limitation section of Child Welfare 
Act, R. S. S„ 1930. — Camrud v. 
Hendry, [1935] 2 W. W. R. 655.— 
CAN. 

sw. Who may lay complaint — Chil- 
dren of Unmarried Parents Act. 1923 
(c. 60) (^ifa.).l— The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may he sufficiently 
given by telegram. — Munro v. Lekd- 
HAM, [1925] 2 D. L. R, 604 ; [1925] 
1 W. W. R. 1113; 21 Alta. L R. 
75.— CAN. 

•X. .] — ^A complaint In 

a uestion was laid by an Inspector in 
tie child welfare branch of the depart- 
ment of the A,-Q. ; & his authority 
to lav it, which was attached to the 
complaint, purported to bo conferred 
by the " Acting Deputy Attorney - 
General”: — E^: sect. 11 of Public 
Service. Act, R.S.A., 1922, & sect. 26 of 

60 


Intorprotation Act, R.S.A., 1922, were 
sulficiently cornprohensivo to confer 
on the Acting Deputy A.-G. the 
authority to instruct the Inspector to 
lay tho information for & In the place 
of the superintendent of child welfare. 
— Fletcher v. Nahayowsky, [1935] 3 
W. W. R. J93 ; 4 D. L. R. 383 ; 64 
Can. C. C. 296 ; 5 F. L. J. (Can.) 148.— 
CAN. 

a i. .] — Whore the affi- 

davit filed by the mother stated that 
deft, was the father of tho child, not 
" really the father " as retniired by 
Children of Unmarried Parents Act. 
8. 26 : — Held ,* the onil8«ion of tho 
word " really " was fatal, & the action 
should be clismissxjd. — Lancaster v, 
Vaughan (No. 2) (1924), 33 B. C. R. 
440.— CAN. 

sy. Bight to apply for maintenance — 
NoUviihstanding agreement between 
mother father.) — -Held : such an 
agreement does not bar another 
person's right of action under Child 
Welfare Act, 1927. — Karst v.* Bkr- 
LTNSKI, [1930] 2 W. W. R. 417 ; 4 
D. L. R. 884 ; 24 S. L. R. 534.— CAN. 

8z. Previous nullity decree — 

Whether res judicata.) — In affiliation 
proceedings under Child Welfare Act, 
R.S.S., 1930, reap, raised the pre- 
liminary objections of lis alibi, pendens 
dt res j^idicata, the facts being : In an 
action in tho King’s Bench he had 
obtained a decree that tho marriage 
solemnised between him & the com- 
plainant herein, of w-hich tho child in 
question herein was an issue, was null 
& void. The complainant herein had 
counterclaimed in said action for the 
custody of said child & •^tho other 
children of the alleged marriage & for 
an order for permanent maintenance 
bv the pltf. of herself & said children. 
The counterclaim was dismissed. Sub- 
sequoutly on a second issue as to the 
custody of the child in question herein 
it was ordered that the deft, in the 
action, the complainant herein, should 
have the custody of the child ; — Held : 
the question of the maintenance of the 
child In question herein had not been 
tried or determined in the 'King’s 
Bench &, therefore, that question was 
not res judicata. — ^Wasilenko tj. Wasi- 
LENKO, [1937] 1 W. W. R. 129.— CAN. 
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misBed, & BubBequently an application ia 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order. — R. u. 
Lanoashirb JJ., Ex p, Tyrer, [1926] 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 
89 J. P. 17 ; 41 T. L. R. 103 ; 69 Sol. Jo. 
194 ; 23 L. G. R. 32 ; 27 Oox, C. 0. 711, 
D. O. 

280. Add. Annotation : — Refd. R. v. Lancashire 
JJ., Exp. Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotations : — Refd. Kenney v. Kenney 
(1926), 133 L. T. 400 ; R. v. Howard, Ex p. 
Da Costa, [1938] 3 All E. R. 241. 

287. Add. Annotaiion : — Folld. R. v. Howard, 
Ex p. Da Costa, [1038] 3 All E. R. 241. 

288a. Order quashed for lack of corro- 

boration.] — Where on appeal to quartor 


sessions an order of affiliation is quashed on 
the ground of the insufficiency of the corro- 
borative evidence, the order of quarter 
sessions is a decision on the merits, & is 
final, & fresh proceeding cannot be taken 
before justices. — R. v. Howard, Ex p. Da 
Costa. [1938] 2 K. B. 644 ; [1938] 3 All E. R. 
241 ; 107 L. J. K. B. 676 ; 64 T. L. R. 826 ; 
82 Sol. Jo. 477 ; 36 L. G. R. 406 ; sub nom. 
R. V. Essex Justicjes, Ex p. Da Costa, 169 
L. T. 191 ; 102 J. P. 833, D. C. 

290. After this case add : — 

.] — See , now, Bastardy Act, 1923 

(c. 23), s. 1. 

293. Add. Annotation : — Apld. Williams v. 
Letheren, [1919] 2 K. B. 282. 

306a. S . P . Delobibre v . Pouquault (1909), 44 
L. Jo. 263. 


PART VI. SECT. 3, SUB-SECT. 1. 

299 i. AmendmerU of »uinmon8-- 
Where tvxi possible fathers.] — Where an 
information was laid under sect. 112 
of Child Welfare Act, 1927, & the 
magrlBtrate after hearin^^ the ovidenoo, 
Instead of dlsoharginfe the alleged 

S utativo father or making an order of 
nation, complied with the request of 
oounsel for complainant to “ amend ” 
the information eo as to bring it within 
sect. 135 of the Act, ndatlug to Informa- 
tions against possible fathers, 8c 
adjourned the hearing : — Held : what 
purported to be an amendment was 
really the taking of a new information 
8c the alleged putative father was 
thereupon outltled to an order dis- 
charging him as putative father. — 
Westfall V. Bonner, [1931] 1 W. W. 
R. 124 ; 2 D. L. R. 779 ; 25 S. L. U. 
182; revsg., [1930] W. W. R. 52.5; 4 
D. L. R. 584 ; 24 S. L. R. 583.— CAN. 

PART VI. SECT. 4. 

cl. Before whom — Judge of any 
couniy or district court in Ontario .] — 
Held : to be the otfect of Children of 
Unmarried Parents Act, 1921, & 

Children of Unmarried J^aronts Act, 
R. S. O., 1927, as amended by 19 
Geo. V., c. 23, b. 10 . — Re Grawbarger 
& Mover, [1930] 4 D. L. R. 651 ; 65 
O. L. R. 491 ; affg., [1930] 1 D. L. R. 
856 ; 64 O. L. R. 630.— CAN. 

0 il. Justice of Province where 

child chargeable.] — A justice has juris- 
dlotion over a complaint by a married 
female pauper expecting to be delivered 
of an illegitimate child likely to bo 
chargeable to the Province, although 
she nas a settlement in auothor Pro- 
vince. — Ue Moncton, Kodenhizer v. 
Stkeves. [1934] 1 D. L. R. 651 ; 61 
O. C. O. 383.— CAN. 

g (p. 394) I. Children of Un- 

married Parents Act, 1927, s. 21 — 
Whether retrof^ective.] — A proceeding 
to obtain an aflillation order against A. 
as the father of an Illegitimate child 
borne by W. on Oct. 13, 1925, was 
oommenced under the provisions of 
Children of Unmarried Parents Act, 
1921, & continued after Children of 
Unmarried Parents Act, 1927, came 
into force upon receiving the royal 
assent on Apr. 6, 1927. Some evidence 
was taken in June, 1927, & on June 29 
an order was pronounced by a county 
ct. judge declaring A. to be the father 
of the child : — Held : above sect, 
which wae different in terms from 
sect. 25 of the earlier statute, was 
applicable to the proceeding though 
not In force when it was commenced. 
Above sect, providing that no order 
of affiliation shall be made upon the 
evidence of the mother of the child 
imleBS her evidenoe is corroborated 
by some other material evidence, is 


an enactment governing procedure 
only, & had effect from the time of 
Its coming Into force with respect to 
any order made thereafter, & whether 
or not the proceeding was commenced 
before or after the enactment oame 
into force. — Re Wicks & Armstrong, 
[19281 2 D. L. R. 210 ; 49 Can. Orlm. 
Cas. 281 ; 01 O. L. R. 667.— CAN. 

g ip. 394) il. Tfuit husband 

iwt father — Illegitinmie Children Act, 
R.S.N.S., 1923.1 — A married informant 
may give evidence in bastardy pro- 
ceedings under liiegitimate Children’s 
Act, R.S.N.S., 1923, that her husband 
was not the father of her child. — 
Hantsport Town r. Pulsipbr, [19331 
4 D. L. U. 518; 6 M. P. R. 530; 
60 C. O. O. 249.— CAN. 

317 rii. Add ** revsd. sub nom. Rid- 
ley t’. Wflipp, 22 O. L. R. 381.” 

817xiia. — .] — An 

Isolated instan^*/C* of familiarity in the 
presence of a thbcl person & a state- 
ment by the inp;ativo father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life I*ro- 
tection Act, 1907, s. 19, of tho ovidenoo 
of complainant that deft, was the 
father of her child. — Frost v. Allen 
(1919), 15 Tos. L. R. 12.— AUS. 

817 xli b. .1— Reap., 

an expectant mother, alloring she was 
with child by tho applt. lodged a 
complaint against him for the payment 
by him of tho preliminary expenses 
provided for by sect. 69 of Child Wel- 
fare Act. Tho evidence relied upon by 
resp. in corroboration was claimed by 
her to show opportimlty for Inter- 
course under ciroumstanoes rendering 
It probable that the opportunity had 
been availed of. This evidence was : 
that tho applt. & resp. were known to 
be on affectionate terms with one 
another for a long time, that they wore 
known to be alone toother on many 
occasions for long penods of time 8c 
that at a party on the date of alleged 
Intercourse they went away for some 
considerable time, 6c were later near 
midnight found seated together in the 
bock of a motor oar : — Held : havlrug 
regard to present day oonditlons, & 
the degree of freedom allowed to young 
men & women, an inference could not 
properly be drawn from the evidence 
that advantage had been taken of the 
opportunity that presented Itself, 6c 
there was no evidenoe in corroboration 
of the reap. *8 allegations. — Re Morris, 
Ex p. Brown (1^2), 32 8. R. N. 8. W. 
165 ; 49 N. 8. W. W. N. 67.— AUS. 

317 xvl a. In 

affiliation proceedings under Child 
Welfare Act. O.A., 1924 :— HeW; 

complainant’s evidenoe had been 
sufficiently corroborated. — T raoh v. 

61 


Matiashyn. [1985] 3 W. W. R. 588.— 

CAN. 

317 xxxlU a. .1— In 

an action by P. against L. for lylug-ln 
& medical expenses & aliment for her 
Illegitimate child, L. denied on oath 
P.’s allegation of seduction: — Held: 
tho corroborative evidence in regard 
to seduction required must bo ovldcnco 
aliunde wlilch was InconHlHtcnt wltlj 
daft. *8 innocenoo. — Du Pliwris v. 
Levy (1925). 46 N. L. R. 219.— S. AF. 

317 xxxiii b, .)— A 

denial of a conversation tt^stlflod to 
by Independont ovidenoo : — Held ; an 
implied adndspion which vested tho 
evidon<Jt> with a quality It did not 
previously posBesH. & corroboration of 
the mother’s ovlrtoufjo in a material 

§ articular. — P iitman v. Byrne, [1920] 

. A. 8. U. 207.— AUS. 

317 xxxlli c. .1— 

Evidence of a false denial by deft, is 
not corroboration, where such denial 
is not of facts establishing, or con- 
nected with, opportiinltlos for Inter- 
oourse at the critioal time, 8c there is 
no evidence of opportunity, on the 
occasions refenod to, which can oauso 
the denial to give any particular colour 
to facts wblob have no suggestive 
signlfloanoe.— Morrison v. Taylor, 
[19271 V. L. R. 62 ; [19271 Argus L. H. 
80.— AUS. 

317xxxUid. .1— Tho 

requirement of corroboration in a 
bastardy case does not import tho 
necessity for independent testimony 
which establishoH the foot of interoonrso 
at a time when the child might have 
been conceived. Proof of a guilty 
affection extending over or Into tho 
aotual period may justify the Inferonoo 
of Intercourse without any deflnlto 
proof of opportunity during that 
period. It is dosirahle, if not essential, 
that tho ooiToboratlou of tho mother’s 
evidence should extend to cover the 
date of birth of tho child. — Standfield 
V. Byrne (1929), S. A. 8. R. 352.— AUS. 

817 xxxiii 6. .1— R. 

r.M00RB(1927),88 B. 0. R.425.— CAN 

817 xxxlli f. .)— 

Luciee V. OUI 4 LKTTB (Sask.), [19281 3 
W. W. R. 597.— CAN. 

817 xxxiii g. .} — 

Arnott V. Barbour, [1935J 2 W. W. R. 
613 ; 3 D. L. R. 289 ; 63 C. O. O. 390 ; 
5 F. L. J. (Can.) 99.— CAN. 

817 xxxifl b. .I— 

Verebiofp V. MoojKifiKi, [1936] 3 
W. W. R. 591.— CAN. 

817 xxxviii a. .1 

— On a complaint that deft, had left 
his illegitimate child without adequate 
means of support, evidence was ^ren 
by the oomplainant that deft, was the 
father of the child. Letters which 
pltf . swore she bad received from deft. , 
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818. Add* Annot€Uion : — Retd. Thomas v. Jones, 
[1920] 2 K. B. 399. 

320. Add. Annotation : — Consd. Holland v. Roberts 
(1938), 168 L. T. 313. 

821. Add* Annotation : — Retd. Thomas v* Jones, 
[1920] 2 K. B. 399. 

822. Add. Annotations : — As to (2) Distd. Jones v, 
Thomas, [1934] 1 K. B. 323. Oenerallyf Retd. 
Thomas v. Jones, [1921] 1 K. B. 22. 

823. Add. AnnotcUiona : — Consd. Thomas v. Jones, 
[1921] 1 K. B. 22 ; Holland v. Roberts (1938), 
168 L. T. 313. 

325a. .] — Applt. was charged on 

complaint preferred by reap, with being the 
father of a bastard child of reap. Applt. was 
a farmer & a bachelor. Reap, was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was notliing for him to do I ut to pay. After 
resp. had left his house she wrote him a 


letter charging him with being the father of 
the child, h asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of reap, in some material particular, as 
required by 1872 Act, s. 4. — Thomas v. Jones, 
[1921] 1 K. B. 22 ; 90 L. J. K. B. 49 ; 124 
L. T. 179 ; 86 J. P. 38 ; 30 T. L. R. 872, 
C. A. 

Annotaiiona : — Consd. Jones v. Thomas, [1934] 1 K. B. 323 ; 

Holland v. Roberts (1938), 158 L. T. 313. Brtd. R. v. 

Atkinson (1934), 24 Cr. App. Rep. 123. 

825b. Letters from respondent — 

Evidence of complainant as to handwriting.] — 
Johnson v. Pritchard (1933), 97 J. P. Jo. 
754r ; 176 L. T. Jo. 389, D. 0. 

325c. .] — ^A false statement made 

by the alleged father before the hearing of 
the complaint in affiliation proceedings is not 
necessarily corroboration of the woman’s 
evidence in any material particular as 
required by Bastardy Laws Aniendment 
Act, 1872 (c. 65), s. 4. — Jones v. Thomas, 
[1934] 1 K. B. 323 ; 103 L. J. K. B. 113 ; 
150 L. T. 216 ; 98 J. P. 41 ; 31 L. G. R. 424 ; 
30 Cox, C. C. 47, D. C. 

325d. .]— In bastardy proceedings 

brought by resp. against applt., alleging that 
applt. was the father of her child, resp. gave 
evidence that applt. had taken her home after 
a dance three miles out of his way to his own 
home, & that intercourse had taken place 
on the way. Evidence was also given by 
another girl who had been at the dance that 


8r which pointed to sexual intercourse 
at a relevant period, were admitted 
without objection. In one of these 
letters reference was made to the 
enclosure of £2. In another the 
writer aoknowlodffed the receipt of 
letters from the ooraplaliiant. Doft.’s 
solr. tendered letters wrltt,en by the 
complainant to deft, in one of whioh 
reference was made to the receipt 
of money from deft. Complainant’s 
solr. also rendered a letter written to 
lilm by deft. *8 solr., In which it was 
admitted, though paternity was denied, 
that deft, had contributed towards 
the support of a prior illegitimate 
child of which the complainant was 
also the mother : — Held : there was 
sufficient oorroboration of the mother’s 
oath that deft, was the father of her 
child. — Callan V. Uarty, Ex p. 
Harty (1928), 22 Q. J. P. 78.— AUS. 

317xxxvili b. .1— 

The conduct & words of applt. herein 
upon receipt of a letter from reep.’s 
solr. ohaunglng applt. with l>elng the 
father of reap. ’s child: — Held: to 
oouHtltute an ” act which affords 
evidence of acknowledgment of 
paternity,” within Children of Un- 
married Parents Act. Also, the 
mother’s evidenoe as to the paternity 
of the child had been “ corroborated 
by Bomo other material evidence.” — 
Dunham r. Bradnkb, [l 9341 3 W. W. R. 
67 ; 4 D. L. R. 614 : 48 B. O. R. 503 ; 
62 O. O. O. 163.— CAN. 

SlTxlUi, .1— 

SembU : the more admission by deft, 
of Intercourse after the date fixed for 
oonoeption Is not oorroboration on an 
affiliation charge. — Wadb v. Alder- 
man, (1934] S. A. S. R. 108.~-AUS. 

317 xlva. .]— 

Where reliance is placed upon oppor- 
tunity of intoroourso. that evidenoe 
must bo supplemented by evidenoe of 
oiroumstanoes whioh load to the in- 
ferenoe that It was probable that ad- 
vanta^ would be taken of the oppor- 


timity. — R idlbt v. Whipp (1916), 22 
C. L. R. 381.— AUS. 

317 xlv b. .]— 

On the hearing of a complaint under 
Illegitimate Children’s Act, ll.S.M., 
1913 (c. 92), the corroboration of the 
mother’s evidenoe required to support 
a filiation order may be supiilied, not 
by mere proof of opportunity of inter- 
course, but by suoh proof coupled with 
the fact tliat deft, denies oircumstanoes 
with respect to it which are otherwise 
proved & innooent in themselves & 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
false statements not been made. — 
Bartlkt c. Gall, [1925] 3 I). L. R. 
585 ; (19251 2 W. W. R. 669 ; 36 

Man, L. R. 200.— CAN 

317 xlv 0 . No 

proof of receipt of letters.] — Sievk- 
WRIQHT V. Kronevitt, [1932] 1 

W. W. R. 837 ; 2 D. L. R. 809 ; 26 
Alta. L. R. 298.— CAN. 

817 xlvd. FaUure 

of defendant to call evidence or give 
evidence himself.] — Held: deft.’s oon- 
duot did not afford oorroboration of 
pitf.'s case. — Faddes v. M'Neish, 
[1923] 8. C. 443.— SCOT. 

317 xlv 6, ilfis- 

conduct prior to possible time of con^ 
cepfion. I— In affiliation oases evidence 
is adinissihlo of misoonduot by deft, 
with the person on whose behalf the 
order Is sought previous to the period 
when the oonoopUon must have 
ooourred. — Munro v. Krause, (1931 ] 2 
W. W. R, 685 ; 4 D. L. R. 120 ; 56 Can. 
C. C. 311: 25 AlU. L. li. 486.— CAN. 

817 xlix a. .] — In 

an aotion of affiliation it was proved 
that pursuer had sexual intercourse 
with the defender between Dec. 7 
8c Deo. 14, Sc that she had previously, 
between Nov. 7 Sc Nov. 20, bad sexiiai 
interoouree with another man. She 
menstruated normally from Deo. 1 to 
Deo. The child was bom on 
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Sept. 4, a date consistent with the 
paternity of either man. The medical 
evidenoe established that menstrua- 
tion after conception was very un- 
common, but not impossible : — Held : 
the pursuer had sufficiently Instructed 
that defender was the father of her 
child. — Sinclair v. Rankin, [1921] 
S. C. 933 ; 68 So. L. R. C24.— SOOT. 

317 xlix b. .1 — Mere 

promiscuity of sexual intercourse with- 
out evidence that such Intercourse 
takes place as a means of gain does not 
Justify a finding that a woman is a 
common prostitute. — Nicholle r.PAD- 
DlCK, 119271 S. A. S. R. 596.— AUS. 

a (p. 398) I. .1— In an 

aotion of affiliation Sc aliment the 
proof disclosed that pursuer’s child 
was born on Sept. 20, 1932. Defender 
admitted having bad connection with 

E ursuer on Nov, 19, 1931, 306 days 
efore the birth of the child. Pursuer 
alleged that connection also took place 
on Dec. 12, 1931, but this alleged act 
of connection was hold not to be proved. 
Pursuer admitted having bad a 
menstrual period about Dec. 6 or 
Dec. 7, 1931. There was no evidenoe 
pointing to any other man as the father 
of pursuer’s child : — Held : as the 
period of 306 days elapsing between the 
last proved act of connection Sc the 
birth of the child was not an impossible 
period of gestation, the presumption, 
in the absence of evidenoe t# the con- 
trary, was that defender was the 
father of the child ; Sc further, that 
defender had failed to displace this 
presumption: Sc decree granted. — 
JAMIESON V. Dobix, [1935] S. 0. 415. — 
SCOT. 

b ip. 399) i. After prescribed 

period.] — Where an application for an 
application order is miade within the 

E reecribed period, but no appointment 
I served, it must be deemed abandoned 
Sc a second application after the pro- 
scribed period is invalid. — Be Stone Sc 
Reynolds, [1934] 2 D. L. R. 70 ; O. R. 
173.— CAN. 
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she had seen applt. & resp. together on the 
road. It was suggested to resp. in cross- 
examination that applt. had refused to have 
intercourse with resp, on this occasion : — 
Held: evidence of mere opportunity was 
not sufficient corroboration within 1872 Act, 
s. 4, & in this case there was no other corro- 
borative evidence, arising either from the 
conduct of applt. or from the cross-examina- 
tion of resp. to justify the making of an order 
against applt. — ^H olland v. Egberts (1938), 
168 L. T. 313, C. A. 

330. After this case add ; — 

.] — See, now, Poor Law Act, 

1927 (c. 14) ; Bastardy (Witness Process) 
Act, 1929 (c. 38). 

834. Add, Annotations : — Folld. R. v. Howard, 
Ex p. Da Costa, [1938] 3 All E. R. 241. 
Refd. Kenney v, Kenney (1926), 133 L. T. 
400. 

337a. Affiliation proceedings — EfTect of previous 
acquittal of respondent of carnal knowledge 
of complainant.] — On an affiliation summons 
it was proved that resp. had been acquitted 
at the assizes on a charge of unlawful 
carnal knowledge of complainant, the 
justices held thi>.t they were bound by the 
decision at assizes & stopped the case : — 
Held : the case must go back for the justices 
to determine as a whole. It was legitimate 
for them to take into account the fact that 
complainant’s story had failed to convince 
the jury, but if, after hearing the evidence 
they thought her story true, they ought to 
find accordingly. — Packer v. Ci^yton (1932), 
97 J. P. 14 ; 31 L. G. R. 98, D. C. 

345. Add. Ciiaiion 2 L. M. & P. 130. 

858a. .] — An order of bastardy statea 

to be made upon the oath of the wife, as 
otherwise, is good ; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath other 
than the wife ; or if proved by her also, that 
the judgment of the justices was founded on 
the other proof. — R. v. Luffe (1807), 8 East, 
193 ; 103 E. R. 316. 

AnnotaiioTkA : — Re!d. R. t>. Kea (1809), 11 East, 132 : R. v. 
Hartlnfirton (1816), 4 M. &; S. 559 ; Head v. Head (1823), 
1 Sim. & 8t. 150 ; R. v. Sourton (1836), 2 Har. & W. 209 ; 
Morris t>. Davies (1836-7), 5 Cl. & Fin. 163 : R. v. King’s 
Lynn Recorder (1846), 3 Dow. & L. 725 ; R. v. Shipper- 
bottom (1847), 10 Q. B. 614; Ormerod r. Chadwick 
(1847), 16 M. & W. 367 ; R. v. CoUlngwood (1848), 12 

Q. B. 681 ; R. v. Gi-afton (1848), 3 New Mag. Cas. 2 ; 

R. V. Pilklngton (1853), 2 E. & B. 546 ; Legge v. Edmonds 
(1855), 25 L. J. Ch. 125 ; Ex p. Baker (1857), 7 E. & B. 
697 ; Yates v. Ohlppindale (1862). 11 O. B. N. S. 512 ; 
Tumock V. Tnmook & Tumook (1867), 36 L. J. P. & M. 
85 ; Re Parson’s Trust (1868), 18 L. T. 704 ; R. r. Suffolk 
Jostioes (184^, 12 J. P. 426 ; Jones v. Dayies, [19011 1 
K. B. 118 ; Webb v. Murrel (1904), 68 J. P. 104 ; Brown 
V. Leech (1924), 94 L. J. K. B. 48 ; Russell v. Russell, 
[19241 A. C. 687. 


365a. Revocation of order — Mother convicted of 
perjury.] — Batchelor v. Smith (1936), 7j 

501. Jo. 49, D. 0. 

366a. Variation of order — Adjudication of paternity 
— “ Fresh evidence.''! — On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), 8. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity: — Held: (1) the 
justices were right; (2) (Avory & Shear- 
man, .IJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “ fiesh 
evidence ” within sect. 30 (3). — Colchester 
r. Peck, [1920] 2 K. B. 360; 95 L. J. K, B. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, C. C. 226, D. C. 

Annotationa:-~A8 to (1) FoUd. R. v. Copestako, Err «. Wilkin - 
Bon (1926), 90 J.P. 191. Consd. Batchelorv. Smith (1035), 
79 Sol. Jo. 49. 

366b. .] — (1.) Criminal Justice Ad- 

ministration Act, 1911 (c. 38), 8. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) ‘‘Fresh evidence” must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judipnent of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case. — K. v. Copestake, Ex p. 
Wilkinson, [1927] 1 K. B. 408 , 90 L. J. K. B. 
05 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. K. 

502, C. A. 

AnnotatioTia : — Aatoil) Consd. Bachelor tj. Smith (1935), 72 
Sol. .lo. 49. As to (2) Consd. Nlcholsouw. Invorforth(1935), 
79 Sol. Jo. 81C. 

367. Add. Annotation : — Refd. Grocock v. Gro- 
cock, [1920] 1 K. B. 1. 

367a. Justices' discretion.] — Under 1872 

Act, s. 4, the magistrate has a discretion as to 
whether ho will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — G rocock v. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068 ; 121 L. T. 460 ; 83 J. P. 186; 35 
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g f. No evidence of means <Jt 

expeneea.'l — An order made under 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
be paid by the putative lather set 
aside, where It was made without 
evidence being adduced as to his 
means, the expenses incurred by the 
mother, or tbe respective abilities of 
the parents to provide for the child. 
— Andkbton v. Seroka, (1925J 2 
D. L. R. 912 ; [19251 2 W. W. R. 433 ; 
21 Alta. L. R. 362.--CAN. 

C il. VariaHonof order .) — Where 

tlie mother craved an inorease because 


of the cost of living due to the war : — 
Held : the amount of iiUying expenscb 
be unaltered, but decree granted for 
4s. 6d. per week, in name of allmont. 
permission being granted to deft, to 
apply to the ot, should a change of 
circumstances arise. — Forbks v. Mat- 
thew, [19191 8. O. 242 ; 56 So. L. R. 
137.— SCOT. 

g Hi. .1 — The true criterion In 

Scotland Is, not the rank or financial 
position of the parties, but the support 
beyond want which roust be accorded 
to an Illegitimate child. — Fraser v. 
Campbell, [19271 8. C. 689.— SCOT. 

g iv. Effect of lUeffUimaU 
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Children’s Act, n.8.S.S., 1923, Pt. II]. 
— Ctfl. trjdng actions for maintenance 
cannot, by moans of Illegltiiuato 
Caiildron's Act, R.S.N.8.. 1923, Pt. II., 
order payment of maintenance of a 
sum in excess of their ordinary juris- 
diction. — Lake v. Wiix’ox, [1934] 2 
D. L. R. 139 : 7 M. P. U. 298 ; 61 
C. C. C. 394.— CAN. 

348 1 a. J — Under Illegitimate 

Children’s Act, R.R.N.S., 1923, s. 12, 
one found to bo the putative father 
must pay the sum fixed by the order, 
or give a bond.— Overseers of Poor 
V. Rondeau. (19371 1 D. L. R. 801 ; 
mibnom. Re Rondeau (1937), 11 M. P .R. 
362; 68 Can. 0. C. 132.— CAN. 
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T. L. R. 609 5 63 Sol. Jo. 627 ; 17 L. G. B. 
628 ; 26 Cox, 0. O. 485, D. 0. 

Anmtation: — Befd. Colchester v. Peck» [1926] 3 K. B. 366. 

368. Add, Annotation : — Retd. Horsfield v. Brown, 
[1932] 1 K. B. 366. 

871. Add. Annotation : — Consd. Horsfleld v. Brown, 
[1932] 1 K. B. 366. 

872a. Application for warrant — Jurisdiction 

ot Justices to question validity o! affiliation 
order.] — R. v. Lancashire JJ., p. Tyrhr, 
No. 278a, ante, 

375. Add, Annotation : — Consd. Firman v. Royal, 
[1926] 1 K. B. 681. 

879. Add. Annotations: — As to (!) Apld. Grooock v, 
Grocock, [1920] 1 K. B. 1. Expld. Oolohester 
V. Peck, [1926] 2 K. B. 360. 

384. Add. Citation : — svb nom. R. v. Smith, 65 
L. J. M. 0. 147. 

389. Add. Annotation : — Retd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 680. 


895. Add. Annotation : — Retd. MArsland v, Tag- 
gart, [1928] 2 K. B. 447. 

898. After this case add : — 

.] — SeCy nowy Summary 

Jurisdiction Act, 1879 (c. 49), ss. 36, 47. 

408a. New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the mateiial date & 
could have been the father of the child : — 
Held : the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari^ rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
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871 li. .] — Where, upon an 

application under sect. 128 (h) of Child 
welfare Act. R.S.S., 1930, the puta- 
tive father did not show that efforts 
bad boon made by him to comply with 
tlio dilation order & the evidence 
showed that ho had treated it with 
contempt & had paid not the slightest 
attention to its terms, an order of 
Imprisonment was directed. — W kr 
OHOLA V. Fornauuk, [1934] 2 W. W. R. 
643.--CAN. 

St. ImprUonment — Failure to pay 
aliment — Offer by father to maintain 
chUd in his home A — In an application 
under Civil Imprisonment (Scotland) 
Act, 1882, 8. 4, by the mother of two 
illegfitlmate daughters for warrant to 
Imprison the father, in respect of his 
failure to obtemper a charge proceed- 
ing upon a decree for payment of 
alfinent until the children respectively 
attained fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of age, in his own home, granted 
warrant or imprisonment. The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
entertained, In respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
discharged by money payments : — 
Held : ( 1 ) a father’s option at common 
law to maintain bis Illegitimate child 
in his home. If a boy after the age of 
seven, & If a girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
a decree against him for aliment was 
still current ; (2) In view of the bond 
fide offer of maintenanoe here made, 
the oompledner was not a person 
wilfully refusing to pay ailment within 
Civil Imprisonment (Scotland) Act, 
1882, 0 . 4, & charge & warrant sus- 

F ►ended. — Macdonald v, Dbnoon, 
1929] S. O. 172.~SCOT. 

sw. Effect A — A filiation order 

under ChUd Vvelfore Act, O. A.. 1924, 
0 . SO, provided that, in the event of 
the aooused falling to give the bond or 
making the oash payment required 
of him by the order, he should be oom- 
mlttod to gaol for 12 months. On 
appealing from the order the aconsed, 
not wishing to go to gaol pending the 
hecuing of the appeal, rave the bond 
provided for by sect. 68 Tb) of said Act. 
His appeal was dismissed ; &, none of 
the direotions of the filiation order 
having been complied with, his bonds- 
men delivered him into custody, Sc. he 


was committed to gaol & served the 

E resoribed term. An action was then 
rought by the mother on the bond 
^ven in respect to the appeal : — Held : 
the serving of the term of Imprison- 
ment did not satisfy his oblirations on 
the filiation order 8c pltf. was held 
entitled to Judgment : but she could 
not recover more than the amount 
presently In default under slad order.— 
Bo YAK V. KOBYLANSKI, [1929] 1 
I). L. R. 867 : 1 W. W. R. 364 ; 38 
Mon. L. R. 89.— CAN. 
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400 ll. Irregularity or 

illegality in proceedingsA — Illegitimate 
OhUdren’s Act, R S.8. 1920(o.l56),8. 1 0, 
gives the ot. power at the instance of a 
putetivo father to rescind or vary an 
oraer. Ho thus has a moaus of relief, & 
certiorari may in the discretion of the 
superior ot. be refused. — Dwyer v. 
Bulbkok, [1923] 1 D. L. R. 697 ; 39 
Can. Crlm. Cos. 162 : 16 Bask. L. R. 
13 ; [1922] S W. W. R. 391.— CAN. 

r i. Refusal to vary or 

rescind order.] — The magistrate has no 
discretion to refuse to hear an appllca- 
tiou, but after hearing it he may refuse 
to rosolnd or vary his order. If the 
magistrate refuses to hear the applica- 
tion, appot. is entitled to a prerogotive 
writ of mandamus to oompel him to do 
so. — Wheatley v. Howard, [1923] 3 
D. L. R, 288 ; 2 W. W. R. 942.— CAN. 

yl. .1 — Notice of an appeal 

from an order of filiation made under 
Child Welfare Act. O. A., 1924, o. 30, 
was given within 1() days of the making 
& date of the formal order. The 
Judge had three days previously, 8c 
after the hearing, endorsed on the 
information an ontrv which included 
the words, •* Remanded until Friday,’* 
** Filiation order granted.'* At the 
adjourned sitting he made another 
Buoh entry whioh repeated 8c supple- 
mented the previous entry, 8c he tnen 
signed 8c dated the formal order. On 
the appeal, the county ot. Judge held 
that said first entry constituted the 
order provided for in sect. 750 (b) of 
the Criminal Code, made appUoable 
by sect, 70 of the Child Welfare Act, 
8c sustained the nrelimlnary objection 
that the notice of appeal h^ not been 
filed within 10 days ** after the oon- 
vlotion or order.** An application for 
mandamus was dismissed. On appeal 
therefrom : — Held : the appeal should 
be allowed 8c a mandamus issued as 
prayed for. — Danielbon v. Thordab- 
BON, [19301 8 W, W. R. 104 ; [1931] 
1 D. L. R. 199 ; 39 Man. L. R, 182.— 
GAN. 


y ii. Oroundsfor allowing appeal A 

— On appeal to a county ot. Judge 
from an order of filiation made against 
deft, in a bastardy case by a stipendiary 
magistrate, the judge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was contradicted In Im- 
portant particulars by independent 
witnesses, &c contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child : — Held : the appeal 
from the county ot. Judge must be 
dismissed. — Mulurave t. Clancey 
(1925), 58 N. 8. R. 105.— CAN. 

y lii, At what place A — In a com- 

plaint imder Children of Unmarried 
Parents Act, R. S. B. C., 1924 (c. 34), 
8. 7 (1 ), " the cause ” of the complaint 
within Summary CJonvlotlons Act, 
R. S. B. C.. 1924 (c. 246), s. 77, Is the 
seduction & not the birth of the child ; 
& an appeal from the dismissal of the 
oomplulnt is properly taken to the 
county ct. nearest the place whore the 
seduction occurred. — Ferguson v. 
Tavlou (B. C.), [19261 3 W. W. R. 
203 ; 46 Can. Grim. Gas. l49.— CAN. 

y Iv, Not to Court of Appeal — 
Frmn Juvenile Court judge, under Child 
Welfare Act A — Re Kwasnicki & 
Lamont, [19321 2 W. W. H. 428 ; 8 
D. L. R. 270 ; 40 Man. L. R. 555 ; 58 
0. O. C. 368.— CAN. 

y V. From King*s Bench Judge 

under ChUd Welfare Act (SasA:.).]— 
Olson v. Pollard, [19831 3 w. W. R. 
679.— CAN. 

d I. Under IllegUimate Children's 

Act, R. S. S.. 1920 (c. 156).l— An order 
made by a magistrate under s. 5 ot the 
above Act may be varied by him on 
the applloation of either of the parties 
under a. 9, & may be resolnaed or 
varied by him on the application of the 
putative father imder s. 10. — Wheat- 
ley V. Howard, [1923] 3 D. L. R. 288 ; 
2 W. W. K. 942.— CAN. 

Bx. Compliance with order — Whether 
condition precedent to appeal. ] — It Is not 
a condition precedent to the bringing of 
an appeal by a deft, from aitorder under 
Children of Unmarried Parents Act, 
1924 (o. 34), as amended, that proof 
be furnished that he has complied 
with the terms of the order. — Hynes 
u. Alton (B. C.), [1928} 3 W. W. R. 
261.— CAN. 

sy. To Supreme Coufi — What court 
may consider. Y — In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an affiliation order, 
on the ground that oomplalnant’a 
evidence was not corroborated in a 
material particular as required by 
sect. 10 of that Act. the magistrate’^ 
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sessioDB, to which, owing to lapse of time, an 
appeal could not be made. — B. v. Maiikham, 
Ex p. Marsh (1923), 67 Sol. Jo. 618. 

403b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
** On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 


complaint, it is adjudged that deft, is the 
putative father of the child ” ; — Held : the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order. — R. v. Lincolnshire JJ., Ex p. 
Brett, [1926] 2 K. B. 192 ; 05 L. J. K. B. 
827 ; 136 L. T. 141; 90 J. P. 149; 28 
Cox. 0. 0. 178, O. A. 


notes of evidence should be Incorporated 
In & form part of the case on appeal, 

6 the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admissible belongs solely to 
the magistrate & Is not controllable 
by the Supreme Ct. The latt-er ct., 
however, Is entitled to have regard to 
the nature of such evidence, once 
admitted, when considering whether 
the evidence submitted as c.orrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was (corroborative ; 
A’ if there was such evidence, it Is not 
for the Appellate Ct. but for the 
magistrate to det' rmlne whether or 
not the evidence satisfied him. Qu. : 
whether the Appellate Gt. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
— Anson v. Parker, [1928] N. Z. L. 11. 
490.--N.Z. 

sa. Failure to appear before 

county court.\ — Failure to appear before 
the county ct. on appeal from an 
affiliation order made by justices 
estops deft, from appealing to the 
Supreme Ct. — Ovei^seers of Poor v. 
Cameron, [1934] 2 D. L. K. 44^); 

7 M. P. R. 540.— CAN. 

sf. Right to sen^e second notice of 
appeal — Prior appeal dismissed for lack 
of "proof of jurisdiction.] — Applt. ap- 
pealed from a conviction under 
Children of. Unmarried Parents Act, 
R. S. B. C., 1924, c. 34. A prior appeal 
was dismissed because of lack of proof 
of a point going to the jurisdiction of 
the ct. : — Held : the time allowed by 
the Act for appealing not having 
expired, applt. had a right to serve 
another notice of appeal & properly 


prove his right to appeal. — H ynes v. 
Alton (B. O.). [1929] 1 W. W. R. 863 ; 
52 Can. C. C. 333.— CAN. 

sd. Notice of appeal — Conicnis .] — 
Notice of appeal under Children of 
Unmarried Parents Act Amendment 
Act, 1927, s. 6 (2) fe), must designate 
the proper sittings at which the apjpoal 
should he heard, & irregularity is fatal 
to the appeal. — O oilvik v. Finley 
(1931), 45 B. C. R. na—Sult nom. R. v. 
OarLviK, Re Ouilvib v, Finley (1931), 
57 C. O. C. 195.— CAN. 

•k. .] — An appeal from 

the dismissal of an Information laid 
by an unmarried woman under Child 
Welfare Act against the alleged puta- 
tive father was dismissed on the 
grounds that the notice of appeal was 
Invalid in that it stated that the appeal 
was to a county ct. other than the 
proper county ct. & it did not set forth 
with reasonable certainty the order 
appealed from. On appeal : — Held : 
the appeal should be allowed & the 
appeal to the county ct. judge remitted 
to him for hearing. — S ywack v. 
Hrubkmjk, [1937] 1 W. W. R. 225; 
1 D. L. R V35; 67 C. O. O. 395; 
44 Man. L. i-. 507.— CAN. 

80 . To i'fuperi.ntendent of Neg- 

lected Children — lichen necessary .] — 
Notice to the Superintendent of Neg- 
lected Children under Children of 
Unmarried Parents Act, R.S.B.O., 
1924, need only be given on com- 
mencement of proceedings, & not on 
appeal. — Myllymaki v. Aiinold (1935), 
63 C. O. C. .366.— CAN. 

sq. Applicaiion by ralepayer — 
Whether appeal by mother lies.] — An 
application by a ratepayer of a poor 
district for a filiation order having 


been dismissed, the mother has no 
right of appeal. — North Brook- 
field Overbeers v. Mkisnbr (1934), 
64 O. O. C. 117.~-CAN. 

8 t. Dismissal of appeal in county 
court-^Whether mandamus lies.] — A 
conviction in affiliation proceedings 
under Child Welfare Act, 1936, was 
appealed to the county ct. The Judge 
dlsmlBsod the appeal. Applt. then 
moved in the King’s Bench for a 
mandamus directing the county ct. 
Judge to hear & determine the appeal. 
Donovan, J., refused the mandamus^ 
& on aT>pcal from his order : — Held : 
the appeal should bo dismissed. — R. 
(Cleaver) v. Staopoole, He Rafter, 
[1937] 1 W. W. R. 251 ; I 1). L. R. 
788 ; 45 Man. L. R. 270; 67 0. C. O. 
398.— CAN. 

BV. From county court.] — An apiieal 
to the county ct. from a filiation & 
maintenanco order was dismissed for 
want of jurisdiction on the ground that 
the proceedings wore not in order. 
Applt. then moved for a mandamus. 
It was refused on the ground that Child 
Welfare Act, 1936, s. 65, now gives 
a right of appeal from the county ct. 
Applt. then moved for a cortifleato that 
an appeal to the (U. of Apixal was 
justified. It wtis objected that ho was 
too late & that the time for appeal 
should not be extended: — Held: in 
view of the continuous effect of a 
filiation order & the fart that appet. 
bad explained the delay & had at all 
times exhibited a bond fide intention 
to anneal, the time for so applying 
should ho extended & the motion 
remitted. — R. v. Cleaver, Re Rai’^feh, 
[19.37] 1 W. W. R. 557 ; 2 1). J.. R. 557 ; 
45 Man. L. R. 277 ; 68 Gan. C. O. 55.— 
CAN. 
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7ol. IV. Cases 4— 226a. 


BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction. 


4* Add. Annotation : — Held. Ee Lister, Ex p. 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 140. 

15. Add. Annotation : — Refd. Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 
L. T. 334. 

27. Add. Annotation : — Refd. Bowling v. Camp 
(1022), 128 L.T. 342. 

40a. How derived.] — Re Prior, Ex p. 

Prior, No. 1548a, post. 

60. Add. Annotations : — Gonsd. Scranton’s 
Trustee v, Pearse, [1922] 2 Ch. 87. Distd. Re 
Gozzett, Ex p. Messenger Co. v. Trustee, 
[1936] 1 All E. R. 79. Apld. Re Sandiford 
(No. 2), Italo-Canadian Corpn., Ltd. v. 
Sandiford, [1935] Ch. 681. Refd. Re Wigzell, 
Ex p. Hart, [L'21] 2 K. B. 835 ; Re London 
County Coini/iercial Reinsurance Oflice, 
[1922] 2 Ch. 67 ; Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 
L. T. 814 ; Re Wait, [1927] 1 Ch. 606. 

69. Add. Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928], A. C. 402. 

79a. Dependent on Intentioiy — Ex p. 

Blackmorb (1801), 6 Ves. 3 ; 31 E. R. 909, 

L. 0. 

Annotation : — Refd. Re Bryant, Ex p. Paterson (J813), 1 
Hose, 402. 

79b. Actor.] — It is certain that no a* tor, 

nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcv. Act (Kelly, C.B.). — Speak v. 
Powell (1873), L. R. 9 Exch. 25 ; 43 L. J. 

M. C. 19 ; 29 L. T. 434. 

160a. .] — A surgeon dispensing his 

own medicines : — Held : a trader within 
the bkpt. law. — Nicholson v. Cooper (1858), 
31 L. T. O. S. 184. 

177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

190a. Theatrical proprietor.] — Speak v. Powell 
No. 79b, ante. 

196. Add. Annotation : — Consd. Re Debtors (No. 


836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 AU E. R. 875. 

199. Add. Annotation : — Folld. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 

207a. Business abroad — Branch in England — 
Assignment for benefit of creditors operating 
by foreign law.] — A foreigner resident abroad 
but trading in England does not commit an 
act of bkpcy. within 1914 Act, s. 1 (1) (a), (2), 
hj executing abroad a deed of assignment of 
his property for the benefit of his creditors 
generally, & intended to operate according 
to the law of that foreigner’s domicil. — Re 
Debtors (No. 836 of 1935), [1936] Ch. 622 ; 
105 L. J. Ch. 265 ; snh norn. Re Debtors (No. 
836 of 1935), I*ETiTiONiNO Creditor v. 
Debtors, [1936] 1 All E. R. 875 ; 154 L. T. 
692 ; 52 T. L. R. 478 ; 80 Sol. Jo. 404 ; 
[1936-7] B. & C. R. 75, C. A. 

218a. S. P. R. V. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 ; Bolt, K. B. 360 ; 88 E. R. 
1293. 

Annotation: — Refd. Belton i\ Hodges (1832), 9 Bing. 365. 

218b. S. P. Re Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. & B. 493 ; 2 Rose, 36 ; 35 
E. R. 191. 

Annotation : — Refd. Re Smedley (1804), 10 L. T. 432. 

223a. .] — A person who buys goods 

under age cannot, when be comes of age, 
be bkpt. in respect of them. — Whitlock’s 
Case (1725), Cas. temp. King, 46 ; 25 E. R. 
216. 

224. Add. Annotation : — Apld. Re L. A. &B.F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

226. Add. Annotation : — Apld. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

226a. ,] — (1) In the absence of debts actually 

enforceable against them infants cannot bo 
made bkjit., even on their own petition. 
(2) Qu. : whether if a receiving order & 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission &; annulment of 


PART I. SECT, 1. 

4ii. .] — Imperial Bank of 

Canada v. Barber, (19211 20 O. W. N. 
282 ; 69 D. L. R. 623 ; 1 C. B. R. 486. 
—CAN. 

20 ill. .] — Bkpcy. Act 

applies to debts Sc contracts, loclndiDg 
leases, existing when it came into 
force.— Re McKay (1921), 61 O. L. R. 
86 ; 2 C. B. R. 69 ; 64 D. L. R. 699.— 
CAN. • 

PART I. SECT. 2. 

40 i. Reffistrar — Oeneral powers d: 
jurisdiction .] — The registrar was held 
to have no jnrisdiction to assess the 
damages sustained by a firm of traders 
by reason of an interim reoeivlng order 
made upon the petition of a oo. & 
afterwards rescinded. While the regis- 
trar has jurisdlotioD under Bkpcy. 
Act, B. 150 ( / k to make any order or 
exexolse any jnilsdlotion which by 


any rule in that behalf is prescribed 
as proper to be made or exercised in 
chambers by the registrar, his Juris- 
diction is confined solely to those oases, 
& does not extend to oatKJs that are 
by the rules required to bo heard by a 
judge. — Re Stuart & Sutterby, 
[19301 2 D. L. R. 689; 65 O. L. R. 
154; 11 C. B. R. 279 ; affd., [1931] 
1 D. L. R. 754 ; 66 O. L. R. 427 ; 12 
C. B. R. 267.— CAN. 


40 ii. .} — A summary 

motion was made by the trustee of a 
bkpt.’s estate for an order declaring 
that he was entitled, as against two 
claimants, to the proceeds of the sale 
of certain goods. The motion was 
made returnable before the judge in 
bkpcy. ; but the registrar, assuming 
that bh had the jurisdiction of a judge 
in bkpcy., without any authority from 
the judge. Sc without tne consent of the 



1 


order : — Held : the registrar had not 
the jurisdiction which ho assnmod to 
exorolse. — Re Bartram, [10301 3 D. 
L. R. 146 ; 65 O. L. R. 182 ; 11 C. B. 
R. 345.-^AN. 

PART I. SECT. 8, SUB-SECT. 1. 

121 li. Debts of former 

business unpaid.} — A person who ceases 
to carry on his businesB & bccoines a 
farmer is not a person “ engaged 
solely in farming,” etc., so long os his 
debts in connection with his former 
business remain unpaid. Ho must be 
deemed to be still carrying on that 
business until all the debts are paid. Sc 
he is not protected by Bkp^. Act, 
8. 8 (1). — He Garirfll, Exp. Kearns, 
119231 3 D.L. R.406; [19231 2 W. W. R. 
865 ; 4 C. B. R. 103.— CAN. 

121 lil. Also dealing in 

wood.] — Petit v. Girard, . [1031] 2 
D. L. R. 991.— CAN. 



CaMf 226a— 274c. English and Empibe Digest Supplement, 


those orders out of the assets. —JRc A. & M., 
[1926] Oh. 274; 70 Sol. Jo. 607; sub nom. 
Re li. A. & B. P. M., Ex p, Opficiaj. Receiver 
V. The Debtors, 95 L. J. Oh. 258 ; 134 L. T. 
589 ; [1926] B. A 0. R. 19, D. 0. 

230. Add. Annotations : — Apld. Re A. & M., [1926] 
Oh. 274. Refd. Hawkins & Sunderland v. 
Duch^ (1921), 90 L. J. K. B. 913 ; Re Debtors. 
Ex p. Debtor (1922), 92 L. J. Oh. 120. 

235. Add. Annotation Apld. Rc L. A. & B. P. M.. 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 258. 


Sub-sect. 6. — Married Women. 

SeCy now, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 1 (d). 

263. For “ Held : she was subject . . . under 
1883 Act, s. 24 *’ read, Held : such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
B. 1 (6), & she could not be directed to appoint 
to her trustee in bkpcy. under 1883 Act, 
8. 24.” 

Add. Annotations .•--Apld. Re Mathieson, 
[1927] 1 Oh. 288. Refd. Re Armstrong, 
. Exp. Boyd (1888), 21 Q. B. D. 264. 

266. A dd. A nnotation : — Refd. MacOarthy v. Agard, 
. [1933] 2 K. B. 417. 

267. Add. Annotations: — As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 136 L. T. 689. 

• Refd. South Behar Ry. v. I. R. Oomrs., [1926] 
A. 0. 476. 

274. Add. Annotation : — Refd. Re Debtor (No. 16 
of 1936), Debitor v. Petitioning Creditor & 
Official Receiver, [1936] 2 All E, R. 1493. 

274a. What Is — Professional artiste producing 

scensB.] — The debtor, a married woman & 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scenaB & vocal acts at 
various music halls. In the production of these 
sceniB she had required certain accessories 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
a number of contracts with music-hall 
proprietors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her sceme, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 69), s. 125, did not 


include profession or occupation under the 
term ” business ” ; that ” trade ” & “ busi- 
ness ” were ejnsdem generis & intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist than when she acted 
on the stage. On appeal : — Held : the debtor 
was carrying on a continuous occupation for 
the purpose of making profits by entering 
into contracts under which she bound herself 
to produce scenso on the stage & to provide 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly be 
described as carrying on a business within 
sect. 125.— Re A Debtor (No. 3 of 1926), 
[1927] 1 Ch. 97; 135 L. T. 689; [1926] 
B. & 0. R. 86, 0. A. 

Annotations : — Consd. Re Debtor, Ex p. Debtor (No. 490 of 
1935). [1936] Oh. 237. Reid. Re Bankruptcy Notice 
(No. 292 of 1928) (1928), 44 T. L. R. 533. 

274b. Engaging in speculative trans- 

actions.] — A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a “ business ” within 
1914 Act, 8. 125 (1), so as to make her subject 
to the bkpcy. laws. — Re Bankruptcy Notice 
(No. 292 OP 1928) (1928), 44 T. L. R. 633, C. A. 

Annotation : — Consd. Re Debtor, Ex p. Debtor (No. 490 of 
1935), [1936] Oh. 237. 

274c. Effect of Law Reform (Married Women 

& Tortfeasors) Act, 1935 (c. 30), s. 4 (1) (c) — 
Receiving order made before passing of Act.] — 

The debtor, a married woman, had a series of 
speculative Stock Exchange transactions 
with the petitioning creditors extending over 
a period of eighteen months which resulted 
in a debt to them of £3,500, in respect of 
which they obtained judgment against her. 
The petitioning creditors petitioned for a 
receiving order. The debtor disputed the 
petition on the ground that she was a married 
woman who was not carrying on a trade or 
business within the meaning of sect. 125 of 
1914 Act. The Registrar held that the 
transactions in which the debtor had been 
engaged constituted the carrying on by her 
of a business within sect. 125 & made a 
receiving order against her. The debtor 
appealed. Before the hearing of the appeal 
Law Reform (Married AVomen & Tortfeasors) 


PART I. SECT. 8, SUB-SECT. 5. 

sb. Lunatic so found — Assiffnment 
through committee.] — The ct. may make 
an order aiithorisinK an assignment 
under the Bkpcy, Act to be made by 
an Insolvent lunatio through his com- 
mittee. — Re Buchner, [1936J 1 D. L. R. 
459 ; O. K. 25.— CAN. 

PART I. SECT. 3, SUB-SECT. 6. 

266 i. Jvdqment debt — Bankruptcy 
Act, 1908, «. 26 (/ ).] — A bkpcy. notice 
imdor the above sub -sect, cannot bo 
Issued against a married woman 
against whom a oreditor has reoovored 
a judgment. — Re Walker, Ex p 
Hinkey, (19271 N. Z. L. R. 81.— N.Z.. 

2671. Carrying on business.] — It Is 
only In oases where a married woman 
carries on a trade or business that she 
Is subleot to Bkpcy. Act, 1919 (o. 36) 


(Can.).— Re Stone, [1925J 4 D. L. R. 
618.— CAN. 

267 11. In partnerstiip with 

husband.] — Held : debtor was not 
carrying on business separately from 
her husband, & her adjudication in 
bkpcy. was Irregular. — Re Scott (1924), 
20 Tas. L. R. 43.— AUS. 

267 111. Debts unpaid after sale of 

business — Receiving order may be made.] 
— A married woman carried on a trade 
separately from her husband. Having 
incurred debts, & being unable to meet 
her creditors, on Feb. 9, 1929, she filed 
a petition for arrangement & was 
mnted the proteotton of the ot. on 
Mar. 1. She was unable to carry out 
her proposal to pay twenty shiUings 
in the pound, & eventually on July 26. 
her petition was dismissed, & thereby 
an act of bankruptoy was committed. 
On Oot. 30 she was adjudicated a bkpt. 
on the petition of two of her oreditors, 

2 


wherein she was described as a married 
woman carrying on a trade separately 
from her husband, in respect of debts 
imdlscharged at the date of the petition. 
She applied to have this adjudication 
set asiao on the ground that she was 
not such a trader on the date of 
adjudication. She stated that during 
the progress of the arrangement matter 
she found that she was unable to get 
any further credit & clos^ down & 
went out of trade on Mar.*23, & had 
not sinc^ carried on any trade : — Held: 
there was ample evidence that the 
debts in respeot of which adjudication 
was sought were trade debts for goods 
supplied Incurred by her while she was 
caning on a trade separately from 
her husband, & the fact of her having 
trade debts undischarged at the date 
of the petition was evidence from which 
it could be inferred that she was stlU 
carrying on her trade. — Re Somebs, 
I19301 I. R. 1.— IR. 
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Act, 1936 (c. 30), was passed : — Held : (1) the 
Registrar was right in holding that the 
transactions in question constituted the 
carrying on by the debtor of a business 
within the sect. ; it was true that an 
occasional speculation, even if such a specula- 
tion was repeated at intervals over a period, 
might not amount to “ carrying on a busi- 
ness for the purposes of sect. 125, but, if 
over a considerable period such dealings were 
repeatedly carried on in order to make a 
profit & were as frequent & systematic as 
those in the present case, they might properly 
be held to constitute the carrying on of a 
business by the married woman. It was a 
question in each case of fact & degree ; 
(2) also, having regard to sect. 38 (2) of 
Interpretation Act, 1889 (c. 63), inasmuch 
as the receiving order was made by the 
Registrar before the passing of 1935 Act, it 
remained valid notwithstanding sect. 4 (1) (c) 
of the latter Act. — Re Debtor, Ex p. Debtor 
(No. 490 of 1935), [1930] Ch. 237 ; 105 L. J. Ch. 
129; 151 L. T. 44; 52 T. L. R. 70; 79 
Sol. Jo. 839 ; [1934-5] B. & C. R. 329, C. A. 

274d. The debtor was a married 

woman who had been carrying on a business 
of letting furnished flats. She brought an 
action against the man who later became 
the petitioning creditor for the return of 
goods which, it was alleged, she had used in 
her business. On July 23, 1935, judgment 
was given to the effect that the goods were 
the property of the petitioning creditor & the 
action was dismissed wdth costs. These costs 
were taxed at £48 & later by the addition of 
interest the debt was increased. Ij<aw ?r?>»form 
(Married Women & Tortfeasors) Act, '935 
(c. 30), came into operation on Aug. 2, 1935 : 
— Held: (1) Law Reform (Married Women 
& Tortfeasors) Act, 1936 (c. 30), had no 
application to this case ; (2) having regard 
to the terms of the judjpient of July 23, 1935, 
it could not be maintained that the debt was 
incurred in tiio course of the debtor’s business 
or in the getting in of the assets thereof, & 
a receiving order made by the registrar must 
be discharged. — Re Debtor (No. 15 of 1930), 
Debtor v. Petitioning Creditor & Official 


Rbobiver, [1936] 2 All E. R. 1493 ; 80 Sol. 
Jo. 766. 

274e. .] — Re Debtor, Ex p, Cadbury 

Bros., I/td. (1936), 80 Sol. Jo. 144, 0. A. 

274f. ,} — On Sept. 7, 1933, the petition- 

ing creditor guaranteed the banking account 
of the debtor, a married woman not carrying 
on a trade or business, up to a limited amount. 
On Aug. 2, 1936, the Act came into operation. 
In Jan. 1936, the bank called on the guarantor 
to pay under the guarantee & on Feb. 21 
the guarantor did so. On May 28 the 
guarantor obtained judgment against the 
debtor in respect of the sum so paid. The 
debtor having failed to comply with a bkpcy. 
notice issued in respect of this debt the 
guarantor served her with a bkpcy. petition. 
The Registrar refused to make a receiving 
order. On appeal : — Held : the implied 

undertaking of the principal debtor to repay 
the money paid on her behalf to the bank 
arose at the time of the guarantee ; the 
obligation of the guarantor, though for a time 
at common law inchoate & unenforceable, 
had its origin in 1933 before the passing of 
the Act of 1936 ; it followed, therefore, that 
the contract or obligation in respect of which 
judgment was given existed before the pas- 
sing of that Act tSr- consequently that the 
married woman debU)r, not being a trader, 
could not be made bkpt. — Re Debtor (No. 627 
OP 1936), [1937] Ch. 156 ; [1937] 1 All E. R. 
1 ; 106 L. J. Ch. 172 ; 53 T. L. R. 191 ; 81 
Sol. Jo. 57 ; [1936-7] B. <fe C. R. 121 ; sub 
nom. Re Debtor (No. 627 of 1936), Ex p. 
Petitioning Creditor v. Debtor, 156 Ij. T. 
95, O. A. 

274g. Speculation .] — Re Debtor, Ex p. 

Debtor (No. 490 of 1935), No. 274c, ante. 

276. Add, Annotation : — Retd. Engelke v, Mus- 
mann, [1928] A. C. 433. 

285. Add, Annotation : — Consd. Food Controller 
V, Cork, [1923] A. 0. 647. 

286. Add, Annotations : — Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
V, De Keyser’s Royal Hotel, [1920] A. C. 608; 
A.-G. V. Jackson (1932), 48 T. L. R. 261. 

312. Add, Annotation : — Consd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. K. 118. 


PART I. sect. 3, SUB-SECT. 7. 

287 ii. .] — A petition in bkpcy. 

may be presented & a rec^iring order 
made under Bkpcy. Act, K.S.C., 1927, 
against the representative of a doceased 
person . — lU Uombougu Estate, [1933 J 
3 W. W. R. 396.— CAN. 

287 iii. .] — A receiving order 

may be made under Bkpcy. Act, R.S.C., 
1927, against an exor. qua exor., oven 
though the petition was not laimched 
until after the death of testator. — 
Yorkshirk Insurance Co. v. Bank of 
Toronto, [1934] 1 W. W. R. 416 ; 2 
D. L. R. 65 ; 48 B. 0. R. 1.— CAN. 

287 iv. .] — A receiving order 

under Bkpcy, Act cannot be made 
against personal representatives when 
no proce^ings were commenced against 
deceased. — Re Oaviochi, [1935] 2 

D. L. R. 64 ; 8 M. P. R. 386.— CAN. 

Mg, Aas^nee of debt — Assigned by 
debtor with consent of creditor.}— Re 
Star Flooring Co., [19241 3 D. L. R. 
269 ; 4 0. B. R. 679.— CAN. 

sk. Ecdssiastical bodies.] — Ecclesi- 
astical bodies or institutions are not 
included within the ambit of a bkpoy. 


statute essentially designed for the 
administration of the property of 
persons or corpus, carrying on business. 
The Bkpcy. Act was never intended to 
apply to a parish or church or other 
religious body. — Sarrazin v. Lkh 
Cur6 Marquilliers de L’GHJuvrk et 
Fabrique de la Paroibse de St- 
Gabriel de Brandon, [1935] S. O. R. 
419 ; 3 D. L. R. 654.— CAN. 


PART I. SECT. 4. SUB-SECT. 1. 

c i. To deal with prosecution of 
fraudulent debtors.] — Under Bkpoy. Act, 
H. 93, the prosecution may be ordered 
& proceeded with in the ordinary way 
before the existing criminal cts. It 
does not require the judge In bkpcy. 
to hoar evidence &, if he thinks fit, to 
commit accused to stand trial although 
under sect. 95 the ^dge in bkpcy. has 
a right to do so. — R. v. Ooi.dhammkr, 
[1924] 3 D. L. R. 1007 ; Q. R. 36 K. B. 
507 ; 5 C. B. R. 127.— CAN. 

•b. Under Bankruptcy Act, 1919 
(c. 36) — To order stay of execution — 
Until receiving order dealt with .] — 
Held : the ct. had such power. — Re 
Thompson Powder Co., Re Windino- 


Up Act, [1923] 1 D. L, R. 496 ; 3 
C. B. R. 481.— CAN. 

■ 0 . Under Bankruptcy Act, s. 63.] - 
The jurisdiction conferred by Bkpcy. 
Act, H. 63, is confined to the adminis- 
tratlon of the bkpt.’s estate, & does not 
extend to persons or matters outside 
the Act. 

The trustee In bkpcy. of R.*8 estate 
moved for an order declaring that T. 
was a general partner of R. or that 
T. had wrongfully obtained from the 
firm of R. Bros, of which R. had been 
a member a certain sura of money : — 
Held : the trustee did not represent 
the firm of R. Bros., the authorised 
assignment having been executed by 
R. only, & the Bkpcy. Ct. had no 
jurisdiction to try the questions raised 
by the trustee’s motion.— Re Rey- 
nolds, [1928] 3 D. L. R. 562 ; 62 
O. L. R. 360 ; 10 C. B. R. 127.— CAN. 

■d. To order repayment of money — 
Paid by assignee to creditor — Mistake, of 
law.}— Held : jurisdiction could not be 
excluded by a plea of payment by 
mistake of law. — D empsey tj. Pii'ER 
[1921] N. Z. L. R. 753.— N.Z. 
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881. Add, Annoiaiion Refd. Hawkins & Sunder- 
land v. DucW (1921), 90 L. J. K. B. 913. 

888. Add, Annotations : — Apld. R. o. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 
2 K. B.43. Refd. Re Debtor (No. 29 of 1931), 
[1934] Ch. 280. 

369. Add, Annotation : — Refd. Re Border, Ex p. 
Trustee, [1936] 2 All E. R. 1479. 

871a. Indemnity.]— -The trustee in bkpcy. of 

a certain bkpt. alleged that the bkpt. had 
incurred a number of his debts on behalf of 
resps. & he applied by motion in bkpcy. 
for a judgment against them to indemnify 
the bkpt.’s estate against such debts. Resps. 
objected that the case ought to be tried by 
the common law cts. in the usual manner : — 
Held : notwithstanding the wide jurisdiction 
conferred upon the ct. in bkpcy. by 1914 Act, 
B. 105, the practice has grown up of leaving 
to the ordinary tribunal cases which did not 
raise bkpcy. points, & in the present case the 
ordinary procedure ought to be adopted. — 
Re Hokder, Ex p. Trustee, [1930] Ch. 744 ; 
[1930] 2 All E. R. 1479 ; 105 L. J. Ch. 382 ; 
80 Sol. Jo. 072 ; [1936-7] B. & C. R. 102. 

388. Add. Annotation Apld. Re A Debtor, [1922] 
2 Ch. 470. 

389. Add. Annotation Consd. Re A Debtor, 
[1922] 2 Ch. 470. 


3S9a. d — A debtor cannot 

avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration. — Re A Debtor 
(No. 199 OP 1922), [1922] 2 Ch. 470; 91 
L. J. Ch. 677 ; 127 L. T. 832 ; 38 T. L. R. 
683 ; 66 Sol. Jo. 621 ; [1922] B. & C. R. 
151, 0. A. 

390a. ,]—Re A Debtor 

(No. 737 OP 1928). No. 967a, post, 

395a. What is a British Court— Jerusalem District 
Court.]— The High Ct., being satisfied by 
evidence that the Jerusalem District Ct. 
was a British ct. having jurisdiction in 
bkpcy. within sect. 122 of 1914 Act, made 
an order requesting that ct. & all other cts, in 
Palestine having jurisdiction in bkpcy. to aid 
the High Ct. to effect service of a notice of 
motion upon a resp. resident within its juris- 
diction, & to aid in other matters in connection 
therewith.— Gregory (Maundy) (No. 396 
of 1933), Trustee v. Jerusalem (Patriarch) 
(No. 2) (1934), 103 L. J. Ch. 267 ; [1934] B. & 
C. R. 63. 


PART I. SECT. 4 SUB-SECT. 2. 

le, Superior Court ,] — Th • 

Superior Ct. Hitting in any provlnclu. 
judicial district has jurlHdlction to 
hoar a petition In bkpcv. served upon 
a debtor residing & doing buflInoHs In 
any part of the province.— BCily u. 
MeNui.TV. [1928] 1 D. L. K. 920; 
11928] S. C. R. 182 ; 8 0. B. It. 505,— 
CAN. 

PART 1. SECT. 4, SUB-SECT. 4. 

348 11. .]-Tho jurls- 

dlotloii of the Bkpcy. Ct. l8 conllned to 
the administration by the trustee of 
the bkpt.’s estate & does not extend to 
persona or mattora outAJido the Bkpcy. 
Act ; therefore a claim by the tniatw 
with respect to the estate against a 
stranger to tlio estate is not subject to 
the Bkpcy. Ct.’s jurisdiction.— Stobik 
Fouuinq Assets, Ltd. u. Beck, [1932] 
1 W. W. 11. 822.— CAN. 

363 i. With intent to defeat 

eredUors,]—!! debtor before Ids bkpcy. 
pays money fraudulently, with a view 
to oonoeallng from Ids creditors his 
assets, the ct. will order repayment of 
such money.— Re Cohen Sc Swkiqman, 
Ex p. HosrNRRHO, 11925] 1 D. L. K. 
248 ; 6 C. B. U. 346,— CAN. 

PART I. SECT. 6. 

888 xlv. Power of SeoUiBh Court 

to confim foreign semtestraiion <t to 
aiUhorise sale of property in Scotland.]’— 
A petition was proseuted by the official 
receiver appointed by the Ct.. of Chile 
in the sequestration of the estates of a 
deooased person resident there, craving 
the ct. to oonttrm the Chilian Hequestra- 
tion, to authorise ;>etltloner to 
seU Soottisb heritage belonging to 


decoased’s estate, & to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assumuce 
on the life of deooased. The ct. 
granted authority to petitioner to sell 
the Scottish heritage on certain terms, 
under a declaration that such Hale 
should not operate eon version. & on 
condition that petitioner shoiud con- 
sign the balance of the proceeds in the 
name of the accountant of cl. to 
abide the orders of the ct.. but refused, 
as uiinecossary, the crave of the 
petition for authority to uplift the 
proceeds of the policies of assuranoe.— 
Araya V , CooniLL, 119211 S. C. 4C2 ; 
58 8c. L. R. 395.— SCOT. 

PART 1. SECT. 7. 

392 iii A. Whether enforceable in 

Saskatchewan — Necessity for notice to 
interested parties.]— Qu. : whether the 
words “BritlHh Ct,'* In Imperial 
Bkpcy. Act, 1914 (o. 59), 8. 122, Include 
a Canadian Ct. exercising bkney. 
Jiudsdlctlou, & whether the provisions 
of said Act apply to Immovables In 
Canada. Even if said words & pro- 
viNioDH do HO apply, an application 
to the Saskatchewan Ct. of K. B., 
by a trustee in bkpcy. appointed in 
England, for an order giving effect 
to an ordi^r made there under sect. 122 
will not be heard if due & proper notliM) 
of the application has not been given 
to all persons Interested In the relief 
sought thereby.— /fc Graham (Sask,), 
(19281 4 D. L. R. 375 ; [1928] 3 
W. W. R. 8 ; 10 C. B R. 171.— CAN. 

802 lil b, .]— The words. In 

Bkpcv. Act, 1914, B. 122, “ every 
Briiisb Court elsewhere having Juris- 
diction in bkpcy," include the Saakat- 


obewan Ct. of King's Bench, there* 
fore, the English trustee is entitled 
to obtain therefrom an order In aid 
of an order made by the English Ct. 
under said sect,— fife Graham (No. 2), 
(19291 3 D. L. R. 353 ; 1 W. W. 11. 
309 ; 23 B. L. R. 297 ; 10 C. B. K. 
340.— CAN. 

392 ix. Whether enforceable in 

Irish Free Sfofe.]- Where a person, 
having real Sc personal estate in the 
Irish Free State, was adjudicated a 
bkpt. In England, & the ct. having 
bkpcy. jurisdiction in England ordered 
that a request for the assistance of the 
ct. having bkpcy. jurisdiction in the 
Irish Free State be made. Sc the official 
receiver in bkpw. in England having 
applied to the High Court of Justice 
in the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested In the official 
receiver as the trustee In the bkpcv. 
by virtue of the adjudication :—Held : 
the official receiver was entitled to such 
order, & the bkpcy. ct. of the Irish Free 
State Sc its officers, including the 
official assUmee, should act In aid of, 
& auxiliary to, the English bkpcy. ct. — 
lU Bullen, 11930] I. R. 82.— IR. 

0 . For " Order of Canadian Pro- 
vincial Court — Where good throughout 
Canada,** read " Order of provincial 
court — Good throughout Union,** 

01. No reguest of other provincial 

court — Subsecuent motion to remedy 
omission.]— Where a motion was made 
without such request, the ct. granted a 
similar motion, made after such request 
had been obtained, to remedy the 
omission. — He Leqaos Sc Lbpinat. 
11922] 3 W. W. R. 284 ; 70 D. L. R. 
867.— CAN. • 




VoL IV.— Bankrnptoy. Cases 401 — 491. 


Part M. — Acts of Bankruptcy. 


401. Add, Annotation : — Consd. Re Debtors (No. 
830 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 AU E. R. 875. 

409. Add. Annotation : — Consd. Lip ton v. Bell* 
[1924] 1 K. B. 701. 

410. Add. AnnotcUion : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

421. Add. Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

427. Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

428. Add. Citations : — sub nom. Re Phillips* 
Ex p. Phillips, 69 L. J. Q. B. 604 ; 82 L. T* 
691 ; 44 Sol. Jo. 469 ; 7 Mans. 277, D. O. 

434a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a ti»4e to the property comprised 
in the deed. — Re Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. & C. R. 160. 

Sub-sect. 2 (p. 62). 

Note. — 13 Eliz. c. 5 is now replaced by 
Law of Property Act, 1925 (c. 20), s. 172. 

438. Add. Annotation : — Consd. Re Debtors (No- 
836 of 1935), Petitioning Creditor y. Debtors, 
[1930] 1 AU E. R. 875. 

451. Add. Citation : — 1 Sm. & G. 246, n. ; 65 
E. R. 106. 

454a. .] — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9.?. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bUl of costs amounted to 
£217 10s. Id., & that B. had undertaken to 
ay to a bank certain moneys due to them 
y bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
&, £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 


to him upon trust, in the first place to pay 
& discharge aU moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assi^- 
ment bkpt. was living apart from his wife, 
to whom be had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £68 6s. Aid. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held : on the facets the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1 ) (5). 
— Re Prior, Ex p. Trustee, [1922] B. & 
0. R. 1, C. A. 

468. Add. Annotations : Re Fredericke & 

Whitworth. Ex p. Hibbard, [1927] 1 Oh. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 

'469. Add. Annotation : — Consd. Lipton v. Bell, 
[19241 1 K. B. 701. 

471. Add. Annotations : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515 ; Re M. I. G. Trust, 
Ltd., [1933] Ch. 542. Refd. Re Moyle, 
Ex p. Trustee, [1924] B. & C. R. 22 ; Re Drage, 
Palmer & Roberts v. Knitrht (192(i), 134 L. T. 
765 ; Peat v. Gresham Trust, Ltd., [1934] 
A. C. 252 ; Re Lyons, Ex p. Barclays Bank, 
Ltd. V. Trustee (1934), 152 L. T. 201. 

471a. Defeat or delay of creditors necessary 

consequence of sale or charge.] — Re Simms, 
No. 590a, post. 

479. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1920] Ch. 794. 

486. Add. Annotation : — XIonsd. Re Simms, [1930] 
2 Ch. 22. 

487. Add. Annotaiion: — Refd. Re Simms, [1930] 
2 Ch. 22. 

488. Add. Annotations: — Consd. Re Simms, [1030] 
2 Ch. 22. Refd. Re Prior, Ex p. Trustee, 
[1922] B. & C. R. 1. 

489. Add. Annotation : — Refd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. K. 1 18. 

491. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 


PART II. SECT. 1. 
tf . Partner — Retiremeni more than 
six months hefort hankmptcy — Debt in- 
curred durinp partnership. J — Held : such 
aid not be Joined as a party 


partner co^ 
in bkpcy. 


proceedings against the 


partnership. — Re Stusdard Coopbr- 
AOR Ck>.. (19241 2 D. L. R. 703 ; 4 
O. B. JL 673.— CAN. 


PART IL SECT. 2, 8UB>SECT. 1. 

402 111. .1 — An insolvent debtors* 

disposltioa of his property for the 
benefit of his creditors is not void under 
sect. 9 (7) of the Bkpcy. Act where It 
le not a oonveyanoe or assignment, in 
the proper senae of the term, by which 


the whole of his property Is ve^d in 
a trustee or trustees for the benefit 
of his creditors generally. — Black v. 
Belivrau & Newton, (19291 3 D. h. R. 
S-iB ; 2 W. W. R. 176 ; 38 Man. L. R. 
222 ; 10 C. B. R. 677.— CAN. 


423 !i. Assianment by defAor 

without property — Valid.] — Jonbb v. 
BoTTriLLiER, (1932J 2 D. L. R. 708. — 

CAN. 


sg. Assignmeni where no assets — To 
'ocure stay of addon — Abuse of Bank- 
ptcy Act.] — Re Coull. 

L- TL • & M. P- R. 395. — CAN. 


sk. Effect of assignment .] — The dis- 
positive power of a debtor is not 


affeot/cd by an authoriHcd aHsignmont 
of property, as sect. 0 (4) of the fikpey. 
Act Is only for the benefit of creditors 
who avail thcmHclves of the Act.— - 
COUILLAItU V. PKOVINOIAL BANK OF 

Canada, [19371 4 D. L. R. 43.— CAN. 

PART II. SECT. 2. SUB-SECT. 2.— A. 

467 I. Transfer of property to 

near relatives-— In return for promissory 
notes — Not inchuleA in stetement of 
affairs.}— An intent to defraud creditors 
prosumed from the above transfer 
which took place within nix months of 
the bkpcy. — R. v. Tkssieb (1921). 62 
D. L. iL 479 37 Can. Crim. Cos. 376. 

—CAN. 


OaiM 601— 669a. English and Empire Digest Supplement. 


601. Add. Annotation : — Refd. Be Tabor, Ex p, 
Cork, [1920] 1 K, B. 808. 

502. Add, Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

688. Add, Annotation : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

684. Add, Annotation : — Refd. Be Simms, [1930] 
2 Ch. 22. 

689. Add, Annotation : — Refd. Re Simms, [1930] 
2 Oh. 22. 

644. Add, Annotation : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

660. Add, Annotation : — Refd. Re Stanton, [1929] 

1 Oh. 180. 

662. Add, Annotation: — Refd. Be Simms, [1930] 

2 Ch. 22. 

555. Add, Annotation : — Refd. Be Simms, [1930] 2 
Ch. 22. 

658. Add, Annotation : — Refd. Be Simms, [1930] 
2 Ch. 22. 

667. Add, Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

680. Add, Annotation : — Refd. Re Simms, [1930] 2 
Ch. 22. 

590. Citaiions : — For “ 21 W. R. 422 ** read “ 21 
W. U. 402.” 

696. Add. Annotations : — Consd. Be Gunsbourg* 
[1920] 2 K. B. 426. Refd. Re Simms, Ex p- 
Trustee v, William Simms, Ltd. & Gillett 
• (1033), 176 L. T. Jo. 142. 

696a. In private company ormed by debtor & 

his solicitor.] — The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.'s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £6,600 ; & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s habilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, & a debenture for 
£12,600 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account cmened by L.’s bank in favour of 
the co. Upon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 


On Mar. 8 a petition was presented, & on 
May 9 a receiving order was made, & adjudica- 
tion foDowed on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agreement of Jan. 9 was void by 1914 Act, 
s. 1 (1) (6), & for ancillary relief: — Held: 
(1) the agreement was a fraudulent transfer 
& an act of bkptcy., & the whole of the 
assets comprised therein formed part of the 
assets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of bkpcy. & overrode that of the 
CO., the CO. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
& liabilities, & (6) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred ; (2) 1914 Act, s. 45, protects only 
transactions which are bond fide ; &, as the 
knowledge of the bkpt. &; his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
46 afforded no defence, even although the 
parties might have thought the transfer to 
be in the best interest of the creditors. — Re 
Simms, [1930] 2 Ch. 22 ; 99 L. J. Oh. 235 ; 
46 T. L. R. 258 ; [1929] B. & C. R. 129 ; 
sub nom. Re Simms, Ex p. Trustee, 143 
L. T. 326. 

698. Add, Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Simms, [1930] 2 Ch. 
22 . 

699. Add, Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

600. Add, Annotations: — As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Ex p. Miles, [1921] 3 K. B. 
628 ; Re Simms, [1930] 2 Ch. 22. 

601. Add, Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

660a. .] — Where a trader went to his 

neighbour & told him that he expected to be 
arrested, & while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home : — 
Held : this was an act of bkpcy. of ‘‘ otherwise 
absenting himself to the intent to delay 
creditors” although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed. — U hbj{oweth v. 
Hay (1813), 1 M. &S. 676 ; 2 Rose, 137 ; 106 
E. R. 262. 

AnnotatioTia : — Consd. Gimmingrhaxn v, Lains; (1816), 2 
Marsh. 236. Refd. Toleman v. Jones (1824), 0 Moore, 
O. P. 24 ; Rouoh v. Great Western Ry. Co. (1840), 1 Q. B. 


PART II. SECT. 2, SUB-SECT. 8. 

q 1. .1 — In a Judgment by default 

recovered a^nst a husband « wife It 
was declared pltf . should be entitled to 
recover against defts. Jointly & severally 
the sums therein specified ; but It 
was ordered that execution limited 
to the free separate property of the 


61 . 


wife. Notwithstanding the precise 
&; restricted terms of the J advent, a 
prweipe was lodired for a writ of sale 
directed against the real & personal 
property of both defts. The writ of 
sale followed the lemguage of the 
prcBcipe ,Sc a return of nuUa bona was 
later made against both defts. On a 

6 


petition to have the husband adjudi- 
cated bkpt. upon the ground of his 
having committed an available act 
of bkpcy. within Bkpcy. Act, 1908, 
B. 26 U) : — Held : the writ of sale Sc 
the return thereto were irregular & 
ineffectual as against the husband, the 
ot. had no power in the present pro* 
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763. Add, Annotation : — Reid. Re Gimsbourg 
[1920] 2 K. B. 428. 

778. Add, Annotation : — Reid. Bracia Czeczo- 
wiczka V. Markus, Bracia Czeczowiczka v, 
Loy, [1936] 1 AU B. R. 944. 

779. Add, Annotation: — ‘Distd. Be Predericke & 
Whitworth, Ex p, Hibbard, [1927] 1 Oh. 253. 

787. Add, Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

788. Add, Annotation : — Consd. Re Debtor, [1929] 

I Oh. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void lor want ol registration.] — 
On June II, 1921, appit.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memoraadum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise contained a 
schedule of creditors & their debts. At the 
date of the agreement there were live bkpcy. 
petitions pendiiig against debtor by creditors 
other than appl; co. As a result of negotia- 
tions between dt;btor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring uny 
action against him in respect of their j 
scheduled debts or attempt to set aside the I 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. CO. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal; — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void. 


A; there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice. — Re A Bank- 
ruptcy Notice, [1924] 2 Oh. 76 ; 93 L. J. Ch. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & 0. H. 188 ; 
aub nom. Re A Bankruptcy Notice (No. 02 
OP 1924), Ex p, Petitioninq Creditors v. 
Debtor, 131 L. T. 307, 0. A. 

Annotation Aa to (2) Oonsd. Huddorefleld Fine Worsteds 
e. Todd (1925), 42 T. L. R. 52. 

Compare Nos. 8778a, 8782d, post, & original 
volume, p. 100, No. 1498. 

800. Add, Annotation : — Folld. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

800a. Change in Judgment creditor — Judgment 
obtained by Arm — No leave to issue execu- 
tion.] — Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under 11. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name. — Re Hill, 
Ex p. Holt A Co., [1921] 2 K. B. 831 ; 90 
L. J. K. B. 734 ; 125 L. T. 730; [1921] 
B. A C. R. 12. 

804a. Notice not good against partners 

not served.] — Re Debtors (No. 807 op 
1922), Ex p. Debtor, No. 887a, post, 

805. Add, Annotation : — Apld. Re Debtor (No. 24 
of 1935), [1936] Oh. 292, 

806. Add. Armotation : — Apprvd. Re Debtor (No. 
24 of 1935), [1930] Oh. 292. 

811. Add. Annotation : — Consd. Re Debtor (1920), 
90 L. J. K, B. 513. 

823. Add. Annotation : — Consd. Re Debtor (No. 21 
of 1937), Debtor v. i'otitioning Creditor A 
OITicial Receiver, [1938] 2 All E. R. 824. 

828. Add. Annotation : — Expld. Re A Debtor, 
[1929] 2 Ch. 140. 

830, Add. Annotation : — Apld. Re A Debtor, 
[1929] 2 Oh. 146. 

830a. .] — Whore a bkpcy. notice was issued 

against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter’s solrs., 
for lodgment of the money in ct. : — Held : 
the bkpcy. notice was bad A the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, A the crediU>r, therefore, had not 
obtained a “ final ” judgment or order within 
1914 Act. 8. 1 (1) (g). — Re A Debtor (No. 76 
OP 1929). ri929] 2 Oh. 146 ; 98 L. J. Ch. 334 ; 
141 L. T. ‘250 ; 45 T. L. R. 403 ; 73 Sol. Jo. 
299; [1929] B. AO. R. 48; C. A. 

Annotation: — Aa to (1) Consd. Mason v. Mason & Cottrell 
(1933), 49 T. L. R. 458. 


ceedincB to amend the jndinnent as 
enters, & no act of bkpcy. had been 
established as against the husband upon 
which an order of adjudication could 
properly be made. — Re Green, A 
Debtor, 11928] N. Z. L. R. 531.— 
N.Z. 

PART II. SECT. 2, SUB-SECT. 10.— 
A. (c). 

707a i. Creditor u>ho has aasented to 
deed of arrangejnent — Deed void .] — A 


ebtor being insolvent to the know- 
Klge of his creditors agreed with them 
J assign all his property to an attorney, 
1 realise upon & distribute the pro- 
aeds. In it the creditors undertook 
ot to institute any ot. proceed- 
igs against the debtor. One creditor 
ecoimng dissatisfied with the arrange- 
lent presented a petition In bkpcy. 

''cZd .* the debtor being insolvent, the 
leignment was null Sc void under 
kpoy. Act, R. 8. C., 1927, s. 9 (7), & 

7 


the petitioning creditor was not 
estopped under the agreement from 
presenting a petition. — He Brown, 
11932] O. R. 453 ; 3 D. L. R. 305.— 

CAN. 

PART II. SECT. 2, SUB-SECT. 10,— 
A. (g). 

n. For *' Held : the objection was 
sustainable ” read ** Held : the objec- 
tion was not sustainable.*' 

ig. Ooata of unaucctaaftU execution no 
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851a. Judgment including excessive interest within 
Moneylenders Act, 1927 (c. 21).]— The pro- 
visions of Moneylenders Act, 1927 (c. 21), 
8. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
^ interest at a rate exceeding 6 per cent, per 
annum from serving a bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent, per annum : — 
Held : the receiving order was rightly made. 
—Re A Debtor (247 op 1930), [1930] 2 Ch. 
239 ; 99 L. J. Ch. 350 ; 143 L. T. 292 ; 
8ub nom. Debtor v. Petitioning Creditors, 
[1929] B. & C. R. 184, C. A, 

867. Add. Annotation : — Refd. Re L. A. & B. P. M., 
Oflicial Receiver v. The Debtors (1926), 95 
D. J. Ch. 258. 

866. Add. Annotation : — Consd. Re A Debtor, j 
Ex p. Debtor (1922), 92 L. J. Oh. 410. j 

870. Add. Annotation: — Refd. Re A Debtor, [1929] 

2 Ch. 146. 

871. Add. Annotation : — Refd. Lyons v. Collins, 
[1930] 3 All E. R. 788. 

875. Add. Citation: — 15 Mans. 304. 

Add. Annotation : — Const*. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

875a. Judgment to pay creditor — Notice to 

pay registrwr of county court.] — (1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point. — Re A Debtor 
(No. 10 OP 1922), Ex p. The Debtor (1922), 
92 L. J. Ch. 410 ; [1922] B. & C. R. 264, D. C. 

887a. Partner — Not at principal place of 

business.] — Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served. — Re 
Debtors (No. 807 op 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. & 0. R. 
119, 0. A. 

887b* .] — Where judgment for a 

debt has been recovered against a firm ^ a 
bkpcy. notice in the usual form & following 
the judgment has been served on one of the 
partners only at a place other than the 
principal place of business of the firm & has 
not been complied with, a receiving order can 


properly be made against that partner on 
the judgment creditor’s petition. — Re 
Debtor (No. 24 of 1935), [1930] Ch. 292 ; 
105 L. J. Ch. 364 ; 154 L. T. 234 ; 80 Sol. 
Jo. 64 ; [1936-7] B. & 0. R. 93, C. A. 

889a. When lustlfled.] — ^The debtor, an 

aviator, £^ainst whom the creditors had 
obtained judgment for a debt, three days 
later left England on a flight to Australia 
& back. The creditors thereupon obtained 
from a registrar in bkpcy, an order for sub- 
stituted service of a bkpcy. notice on the 
debtor by registered letter addressed to him 
at his place of business in London & also to 
him care of his solrs. The bkpcy. notice 
required compliance with its provisions 
within seven days : — Held : (1) the case was 
not one in which an order for substituted 
service ought to have been made, as it was 
improbable in the circumstances that the 
service of the notice would come to the know- 
ledge of the debtor within the time limited 
by the notice for compliance with its require- 
ments ; (2) the debtor’s solrs. were not 

sufficient agents for receiving the notice, as 
it was for the debtor himself & not his solrs. 
to decide within the seven days whether he 
would pay the debt. — Re Judgment Debtor 
(No. 1539 OP 1936), [1937] Ch. 137 ; 106 
L. J. Oh. 183 ; [1936-7] B. & C. B. 136 ; 
sub nom. Re Judgment Debtor (No. 1639 
OP 1936), Judgment Debtor v. Judgment 
Creditor, [1936] 3 All E. R. 767 ; 156 L. T. 
16 ; 53 T. L. R. 144 ; 80 Sol. Jo. 1036, C. A. 

Annotation : — Consd. Re De Cespedes, Debtor v. Petitioning 
Creditor & Official Receiver, [1937J 2 All E. R. 672. 

880b. .] — The debtor, an alien who had 

become domicUed in England, had purchased 
the lease of a house in London which he 
assigned to his mother m 1928. The debtor 
lived in the house & paid the rates. In 
Apr. 1936, the debtor took up a permanent 
residence in France, but visited England from 
time to time on business, A bkpcy. notice 
was issued against him on Aug. 24, 1936, 
& an order for substituted service of this 
notice was made on Aug. 27, 1936. The 
affidavit in support of the application for 
substituted service stated that on Aug. 24 
a clerk to the solrs. for the petitioning 
creditor, having been informed that the 
debtor’s solrs. could not facilitate service of 
the bkpcy. notice, had attended at the house 
above mentioned to serve the debtor, but 
had been imable to obtain a reply; that a 
registered letter addressed to the debtor at 
the same house had been sent on the same 
day ; & that the clerk had attended at the 
house again on Aug. 27 & had been unable 
to obtain a reply. The affidavit did not state 
that the debtor was not within the juris- 
diction, nor that’ service by post would not 
reach him, nor that there was any reason to 
think that the house mentioned was the place 
at which the debtor would be found : — Held : 
the affidavit was not one on which an order 
for substituted service ought properly to have 
been made. — Be Db Cespedes, Debtor v, 
PETmoNiNG Creditor & Official Receiver, 
[1937] 2 All E. R. 572 ; 166 L. T. 471, C. A. 


included.]— Re Kvi.. [19271 N. Z. L. R. 
«62.— N.Z. 

PART 11. SECT. 2. BUB-SECT. 10.--C. 
•b. Time of aervioe — Service out of 


time .] — A debtor summons was per- 
BonaUy served on bkpt. two days too 
late : — Held : tho condition of bkpoy. 
prior to the filing of a petition neoee- 
sarily- involved an act of bbpoy. 

8 


which the ct. would aasume wee a 
proper ground for the adjudica- 
tion.— Re Qobham,U19S4] 2 L. R. 46. 

— m. 



VoL IV.— Bankraptoy. Cases 898 — 940b. 


898* Add. AnnoiaiionB : — €k>iisd. Be Debtor, Bx p. 
Debtor, [1918-19] B. & C. R. 221. Refd. Be 
Debtor (No. 21 of 1937), Petitioning Creditor 
V. Debtor, [1938] 2 All E. R. 366. 

919. Add. Annotation : — Refd. Farquharson v. 
Pearl Assurance Co., [1937] 3 All E. R. 124. 

923a. Issue of second notice by same creditor.! 

— Creditors having obtained judgment issued 
a bkpcy. notice for £946 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this bad put it out of the power of 
debtors to make any payment in compliance 
with the fresh Tiotice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors. — Be 
Debtors (Np. 771 of 1926) (1926), 43 
T. L. R. 9 ; 70 Sol. Jo. 1089 ; siib nom. Be 
Fredericke & Whitworth, Ex p Hibbard, 
[1927] 1 Ch. 253 ; 90 L. J. Ch. 70 r, 130 L. T. 
208 ; [1926] B. & C. R. 150. 0. A. 

929. Add. Annotation : — Refd. Bracia Ozec zo* 
wiczka V. Markus, Bracia Czeczowiczka v. , 
[1930] 1 All R. R. 944. 

929a. Onus of proof.] — (1) Before the 

war, the creditors, a Polish firm, sold to the 
debtors, an Austrian firm, trading in East 
Africa, certain cotton goods. The period of 
credit had not expired on the outbreak of the 
war ; but the debtors being enemy nationals 
were interned & their African business & 
property was lost to them. After the war 
they had a claim against the Gorman Govt., 
but had then become nationals of Czecho- 
slovakia. In 1924 the debtors returned to 
East Africa, & in the same year the creditors 
sued them in Vienna & obtained judgrnent 
against them. In 1925 the debtors obtained 
an award from the Mixed German Czecho- 
slovak Arbitral Tribunal against the German 
State for a large sum & in the same year the 
creditors obtained an attachment on the 
“ alleged debtors’ claim against the Reich 
Settling Office.” In 1932 tlie creditors 
obtained judgment for their debt in Kenya 
& in 1933 they caused the debtors to be served 
with two bkpcy. notices. The bkpcy. law in 
Kenya on this point is the same as m England 
under 1914 Act. The debtors sought to have 
the orders set aside on the ground that by 
attaching the award in Germany the creditors 
had prevented them satisfying the judgment : 
— Held : the onus was on the debtors to prove 
affirmatively that the claim in respect of 


which the bkpcy. notice was issued could & 
would have been paid but for some act or 
omission of the creditor & they had entirely 
failed to prove any such case. 

(2) It was contended that the attach- 
ment orders in Berlin were a form of execu- 
tion & it was, therefore, improper to issue the 
bkpcy. notices ; — Held : the attachment 
orders were not a form of execution & could 
not be an execution upon the Kenya decree 
obtained after the orders. The attachment 
orders having proved abortive, were not a 
bar to the issue of the notices. 

(3) In Kenya the procedure in execution 
follows the Indian Code, & arrest & imprison- 
ment is the normal form of execution. There 
being some evidence of means & that the 
debtors had refused to pay some part of the 
debt when they had the means to pay, a 
receiving order was made in lieu of com- 
mittal : — Held : the order was rightly made 
as the English decisions under the Debtors 
Act, 1809, did not apply. — ^Bracia Czkczo- 
wiczKA V. Markus, Bracia Czeczowiczka v. 
Loy, [1930] 1 All E. R. 944 ; 80 Sol. Jo. 508, P. 0. 

929b. Foreign attachment order.] — 

Bracia Czeczowk^zka r. Marcus, Bracia 
Czeczowiczka v. l..oy, No. 929a, ante. 

938. Add. Annotalio7is :~--Refd. Be Debtors (No. 
771 of 1920) (1920), 43 T. L. U. 9; Be 
Fredericke &> Whitworth, Ex p Hibbard, 
[1927] 1 Ch. 253; Be Bankruptcy Notice 
(No. 171 of 1934), [1934] Ch. 431. 

940a. Claim In Chancery for declaration of charge.] 

— In a pending action in tlie Chancery Div. 
a debtor claimed a declaration that lie was 
entitled to a charge on the proceiids of certain 
property in the hands of trustees in priority 
to the creditor. In a subsequent action in 
the K. B. D. brought by the creditor against 
the debtor in respect of a different transaction 
the creditor obtained judgment in respect of 
which ho issued a bkpcy. notice. On an 
apjdication by the debtor under sect. 1(1) (<;), 
of 1914 Act, to have the bkpcy. notice set 
aside : — Held : the claim in the Chancery 
action was not a “ eounterclairn, set-off or 
cross-demand ” within the sub-sect., & was 
not therefore a ground for setting aside the 
bkpcy. notice. — Be Bankruptcy Notice (No. 
171 OP 1934), [1934] Ch. 431 ; 103 L. J. Ch. 
263 ; 78 Sol. Jo. 297 ; [1934] B. & G. M. 43 ; 
8ub nom. Be Judgment Debtor (No. 171 of 
1934), 151 D. T. 107 ; 60 T. L. U. 333, C. A. 

940b. Affidavit filed by debtor— Day fixed for 
hearing — Form of order.] — Rule 140, sub-r. 2, 
provides that there shall be endorsed on 
every bkpcy. notice an intimation to the 
debtor that if he has a counterclaim, set-off, 
or cross demand which equals or exceeds the 
amount of the judgment debt, <fe which be 
could not have set up in the action in which 
the judgment or order was obtained, he must 
within the time specified in the notice file 
an affidavit to that effect with the Registrar. 
Rule 141 provides that the filing of “ such 
affidavit ” shall operate as an application 
to set aside the bkpcy. notice Sc then states 
the procedure to be followed. 

On May 25, 1934, judgment creditors for 


PART II. SECT. 8, SUB-SECT. 10.— O. (b). 

MuetbemtduaJdbin tame right.}— Re Anderson, Ex p. Alexander (1927), 27 S. R. N. S. W. 296 : 44 N. 8. W. 

W. N. 69.— AUS. 
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£2,727 issued a bkpcy. notice against the 
judgment debtor. On May 31 the debtor 
iiled an affidavit in which ho alleged that he 
had a cross demand for two sums amounting 
together to £1,600. The Registrar marked 
the application “ Fix a day — Motion — No 
Stay,’* & appointed June 28 for the hearing. 
A stay having been refused, the act of bkpcy. 
became complete on June 4, & on June 6 
the judgment creditors presented a bkpcy. 
petition founded on that act of bkpcy. On 
June 21 the debtor’s application was dis- 
missed Sc on June 28 a receiving order was 
made. On appeal by the debtor : — Held : 
receiving order was properly mode ; there 
had been no compliance by the debtor with 
r. 140, as the affidavit on the face of it showed 
that the cross demand did not equal or exceed 
the amount of the judgment debt, & there- 
fore the procedure provided by r. 141 for 
dealing with a bkpcy. notice did not come 
into operation, Sc the case must be treated 
as if no affidavit under r. 140 had in fact been 
tiled. Also, the Registrar, if he thought, as 
ho appeared to liave done, that the affidavit 
did not satisfy r. 140, ought to have marked 
the application “ Affidavit not sufficient — No 
case raised ” Sc not to have taken seisin of 
the matter. — He Dkutor, Ex p. Debtor 
(No. 623 OF 1934), [1935] Ch. 347; 104 

L. J. Oh. 217; 162 L. T. 297; [1934-5] 
, B. & C. R. 189, C. A. 

942. Add. Annotation : — Consd. He A Debtor, 
[1929] 1 Oh. 362, 

953. Add. Annotation : — Consd. Re A Debtor, 
[1929] 1 Ch. 362. 

954. Add. Annotation : — Retd. Re A Debtor, 
[1929] 1 Oh. 862. 

957. Add, Annotation : — Consd. Re A Debtor, 
[1929] 1 Oh. 302. 


957a. Statement to agent of creditors of Insolvency 
In foreign country.] — A debtor informed a 
person acting for some creditors in England 
(a) that he owed debts to a very much larger 
amount in Switzerland ; (6) that bkpcy. 

proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1 ,000, which was all the money he 
had ; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
5«. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an act of bkpcy. under 1914 Act, 
s. 1 (1) (fe). A receiving order having been 
made, the debtor appealed : — Held : (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a “ notice ” 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order here. 
The Swiss proceedings could be considered 
from time to time, & a stay in the proceedings 
here ordered, if advisable. — Re A Debtor (No. 
737 OF 1928), [1929] 1 Ch. 362 ; 98 L. J. Oh. 38 ; 
140 L. T. 266 ; [1928] B. Sc C. R. 130, 0. A. 

959. Add. Annotation : — Consd. & Apld. Re A 
Debtor, [1929] 1 Ch. 362. 

963. Add. Annotations : — Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689 ; Re A Debtor, 
[1927] 1 Ch. 97. 

971. Add. Annotation : — Expld. Re A Debtor, [1929] 
I Ch. 302. 

972. Add. Annotation : — Refd. Re A Debtor, [1929] 
1 Ch. 362. 


PART II. SECT. 2. SUB-SECT. ll.~A. 

st. Whether binding on partner.] — A 
partuer save notice of suHiienslon of 
paymont to bis firm’s creditors : — 
IJcld : the notice^did not alTect another 
allowed partner who had injither ex- 
pressly nor impliedly authorised this 
notice. — ABDtu.SA’n’ARv. V. E. A. K. M. 
CHKTrVAU Firm (19.32), I. L. It. 10 
llan. 210.— IND. 

PART n. SECT. 2, SUB-SECT. 11.— B. 

■w. Statement of inahility to pay 
debts.] — Notice of suspension of pay- 
ment of debts must ho a spoclfle & 
deliberate act on the part of the debtor, 
&. the suspension, actual or intimated, 
must apply to all the creditors. It 
is something different from a notice of 
inability to pay his debts.— M. S. M. M. 
Cubit VAR Firm v. P. Moodaiiar 
(1932), I. L. R. 11 Ibm. 96.— IND. 

PART II. SECT. 2, SUB-SECT. 12. 

tj. Defaults.] — Defaults more than 
six months before presentation of a 
bki>cy. petition followed by donmnds 
for payment are not per se an act of 
bkpcy., but when further defaults take 
place within six montlLS of the petition 
Uie whole form one continuing act of 
bkpcy.— Raitrlat, [1925] 31). L. R. 
44(J; 6 C. B. R. 765 ; affg., [1926] 2 
D. L. K. 1219 ; 5 C. B. R. 714.— CAN. 

tk. Failure to meet series of promis- 
sory noU^.l — Held : an act of bkpcy. — 


Re Fox, Dkstbr v. Porter, [1925] 1 
D. L. R. 198 ; 6 C. B. U. 328.— CAN. 

si. Failure to meet liabilities as they 
become due.] — The words “ ceases to 
meet his liabilities os they become 
duo ” do not moan that when in any 
single case debtor makes default in 
payment of a debt as & when due he 
commits ait act of bkpcy., but a failure 
“ to meet his liabilities as they become 
due *’ in some wider sense. — Re 
Canadian Cap Co., Kx j). Trustek, 
[1924J 1 D. L. R. 617: ca O. L. R. 
506; 4 C. B. R. CAN. 

»m. .] — Where there were re- 
peated defaults by a debtor in fulfilling 
promises to pay made within three 
mouths prooeding a petition in bank- 
ruptcy : Held : an order adjudging 
the debtor a bkpt., on the ground that 
It hsd ceased to meet Its liabilities 
generally as they became due, should 
be affirmed. — Re Shellbrook Store, 
Ltd., [19311 2 W. W. R. C4 6.— CAN. 

■n. .1 — The words *' ceases to 

meet his liabilities as they become 
due " do not include a continuing 
default. — Brown t). Kelly -Douglas 
& Co., [19231 1 W.W. R. 1340 ; [19231 
2 D. L. R. 738 ; 32 B. O. R. 143.— CAN. 

so. Mere insolvency.] — Insolvency In 
Itself, without an admission of in- 
solvency, Is not a ground for the filing 
of a petition to adjudge a debtor a 
bkpt.; it must appear that he has 


committed an act of bkplcy. — Re 
Kronson. [1931 1 3 W. W. R. 22.— CAN. 

sf. Failure to meet debts.] — A debtor’s 
failure to meet his liabilities as they 
bcconjo due is an act of bkpcy. — Re 
Marcur, 11936J 3 J). L. R. 42; 10 

M. P. K. 357 ; 6 F. L. J. (Can.) 53.— 
CAN. 

Bh. Receiving order in lieu of com- 
mittal — Kenya.] — In Kenya the pro- 
cedure in execution follows the Indian 
Code, & arrest & imprisonment is the 
normal form of execution. There being 
some OYidenoe of means & that the 
debtors had refused to pay some part 
of the debt when they had the moans 
to pay, a receiving order was made in 
lieu of eommittal ; — Held : the order 
was rightly made as the English 
decisions under Debtors Act, J 809 
(c. 62), did not apply. — Bracia 

CzECZowiczKA V. Markus, Bracia 
CZICCZOWICZKA V. Loy, [19361 1 All 
E. 11. 944 ; 80 Sol. Jo. 508, P. C.— 
KENYA. 

PART II. SECT. 4. 

m i. Not statement showing 

insolvency prepared by cretHtors’ agent.] 
— Re Tenenbkin, Re Bankruptcy 
Act (Man.), [1927] 4 D. L. R. 270; 
[1927] 2 W. W. R. 374— CAN. 

m ii. .] — Re Shirley (N. B.), 

[192712 D. L. R.969 ; 8 C. B. R. 235; 
affd; [1928] 1 D. L. H. 350 ; 8 C. B. R. 
612.— CAN. 
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Part III. — Petition. 


997a. Proceedings by public officer or agent — 

Necessity for affidavit of authority.] — Where 
a bkpcy. petition presented by a co. under 
Bkpcy. Act, 1883 (c. 62), s. 148, was not 
accompanied by the affidavit required by j 
r. 268 of the Bkpcy. Rules, 1886, stating that 
the person presenting the petition was the 
authorised public officer or agent of such 
CO. : — Held : the petition was rightly refused. 
— Re Cripps, Ross & Co., Ex p, Ross (1888), 
as reported in 6 Morr. 226. 

1007a. .] — Re Ayre, Ex p. Potts 

(1840), 10 L. J. Bey. 26. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 53).] — A 

landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on Mm a bkpcy. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
WMle the petition was pending, the landlord, 
as the premist‘8 were sublet, served on the 
subtenants a nc tice, under sect. 6 of the above 
Act, to pay th eir rents directly to liim, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made : — 
Held : as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way. — Re A Debtor 
(No. 649 of 1928), [1929] 1 Ch. 170 ; 98 L. J. 
Ch. 36 ; 140 L. T. 166 , 45 T. L. P. 10 ; 72 
Sol. Jo. 727 ; [1928] B. & C. R. 125, 0. A. 

1019a. Solicitor — Petition based on order for pay- 
ment of costs to client.] — Re A Debtor (No. 
76 of 1929), No. 830a, ante, 

1025. After this case add, “ See S. 0. J. (Consolida- 
tion) Act, 1925 (c. 49), ss. 36~43.” 

1043. Add, Annotation : — Refd. Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

1045. Add, Annotation : — Refd. ITay v. Carter, 
[1936] Ch. 397. 

1047a. Under voidable contract.]— A. 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 


money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. B. re- 
covered judgement against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. : — Held : the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, 8. 5 (3), to be satisfied with the proof 
of B.'s debt, & the receiving order must be 
rescinded. — Re A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 137 L.T. 
507 ; [1927] B. & C. R. 127, C. A. 

1048. Add, Annotation : — As to (1) Refd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 

1049a. Part of debt unenforceable In bankruptcy.] — 
Where judgment has b(a>n obtained against a 
married woman for a debt, part of wldcli 
was incurred befori^ the p/issing of l^aw 
Jttdorm (Married W'ornen d'ortfoasors) 
Act, 1935 (c. 30), a bkpcy. notice issued in 
respect of the judgment is invalid ; since the 
judgment is not divisible. sincte the bkpcy. 
notice is a st('p in tlu^ ('nforcement in bkpcy. 
of a judgment in respecd/ of a debt incurred 
before tiie passing of the Act contraiy to 
sect. 4 (1) (c) of th(^ Act, it follow's that 
failure to comply with tie* notice is not an act 
of bkpcy., & a bkj)cy. petition founded on 
it necessarily fails . — He Diobtoh (No. 21 of 
1937), [1938] (31. 691 ; mb nom. He Debtor 
(No. 21 OF 1937), Debtor v. Petitioning 
(Creditor Offjojal Keoeiver, [1938] 2 
All K. R. 824 ; 107 1.. .1. Ch. 321 ; 159 L. T. 
115 ; 51 T. L. R. 897 ; 82 Hoi. Jo. 431,0. A. 

1050. Add, Annotation : — Folld. Re Debtors, [1927] 
1 Ch. 19. 

1051a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some ceitain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 


PART III. SECT. 1. SUB-SECT. l.~A. 

b .] — There is no power 

In an agent, acting under general power 
of attorney, to present an insolvency 
petition on behalf of his principal, 
unless the power expressly authorises 
such act . — Rc Osman (1910), 40 

N. L. R. 17.— 8. AF. 

b li. S.P. Ex V‘ Gabbutt (1925), 40 
N. L. R. 57.— S. AF. 


991 il. UnlieeriHed company .] — 

Extra Provincial Corpus. Act cannot 
& is not intended to affect the right of 
an unlicensed foreign corpn. to institute 
proceedings under Bkpcy. Act. — Ti. 
Society SirmT Co., [1932] 1 D. L. H. 
561 ; O. R. 104.— CAN. 

998 ii. No evidence when debt 

accrued — Motion unopposed.] — Held : 
petitioners were entitled to the relief 
which they claimed. — Fisher v. Wil- 
kie. Ltd.. [19201 19 O. W. N. 2.'il ; 
59 D. L. R. 502 ; 1 C. B. R. 376.— CAN. 


PART III. SECT. 1. SUB-SECT. 2.— A. 

1028 il. .1 — Where there is no 

privity of contract between the In- 
solvent & the alleged creditor, no debt 


can exist which may bo made the 
ground for a bkpcy. petition. — Re 
Canadian Chocolate Co., [1924] 2 
D. L. K. 608.— CAN. 

10-»> iil. .1 — A bkpcy. ct. should 

not proceed with a petition on a dis- 
puted debt uutiJ the ordinary cts. have 
HctLled the disputed question. — Re 
Whistle Co., [1925] 1 D. L. R. 1110; 
5 C. B. R. 495.— CAN. 

■ i. Debt contracted before Bankruptcy 
Act, 1919, in operation.l—A receiving 
order against a co. under the above 
Act may be based upon a debt owing 
to the ro. by reason of Its having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
Arm before the Act came into operation. 
—He Stewart Mercantile Co., Ltd. 
[1921] 1 W. W. R. 740 ; 69 D. L. R. 
412 ; I O. B, R 367.— CAN. 

■ ii. Judgmeni founded on 

cause of action partly arising before 
Act in operation,] — Held: such Judg- 
ment was Buffloient either os an avail- 
able act of bkpcy., or aa constituting 
a debt upon which to found a bkpcy. 
petition. — Re Maguire, [1923] 1 

11 


D. L. R. 1186; 51 O. L. R. 63; 3 
C. B. R. 880.— CAN. 

• iii. .] — Such a debt cannot 

bo used as a ground for a bkpcy. 
petition.— Sutton, [1924] 4 D. L. R. 
315; 6 O. B. R. 76.— CAN. 

•n. Debt contracted in province in 
which company not licensed to trade — 
No residential qualification,] — When a 
CO. is not licensed to trade in a province 
& has no assets in that proviiioe, the 
mere fact that members of the co. have 
purchased raw fnrs when in that pro- 
vlncje does not confer on it a sufficient 
residential qualification to enable a 
bkpcy. petition to be presented against 
it in that province. — Re RoniNSON 
(R. 8.) & Son, Ltd., [19231 1 D. L. R. 
691 ; 3 C. B. R. 637.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

C. (a). 

1050 Iv. I — It is sufficient if the 

debt Is actually owing, though not 
actually duo or payable — Re Tunnell, 
Ltd., Exp. Wilih & Anderson, [1923] 
4 D. L. R. 1018.— CAN. 



Oases 1061a— 117/b. English and Empire Digest Supplement, 


become a liquidated sum in the interval 
between the act of bkpcy. Sc the presentation 
of the petition. — Re Debtobs (No. 669 of 
1920), [1927] 1 Ch. 19; 96 L. J. Ch. 33; 136 
L. T. 182, C. A. 

1065. Add. Annoiaiion : — Consd. Re Debtors, 
[1927] 1 Ch. 19. 

1066. Add, Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1067. Add, Annotation : — Apld. Re Debtor, Ex p, 
Lawrence, [1928] Ch. 665. 

1077a. Tender before banknipty notice — Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained Judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due between the date of the 
writ Sc the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpcy. notice 
in respect of the £47 judgment debt. Sc oh 
Feb. 16 he filed a petition based on the two 
debts, Sc on non-compliance with the bkpcy. 
notice : — Held : though the two debts were 
still owing & amounted to over £60, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation. Sc refused 
. only in order to keep the total debt over £50, 
was “ sufficient cause within sect. 5 (3) 
for making no order on the petition. — Re 
Debtor, Ex p, Lawrence (No. 21 op 1928), 
[1928] Ch. 665 ; etib nom. Re Debtor 
(No. 21 OP 1928), Ex p. Petitioning 
Creditor v. Debtor, 97 L. J. Ch. 266 ; 
8vh nom. Re Debtor, Ex p, Lawrence, 139 
L, T. 519, D. 0. 

1078. Add. Annotation : — Consd. Giles v, Kruyer, 
[1921] 3 K. B. 23. 

1110a. Note given for Illegal considera- 

tion — Bong fide holder without notice.] — 

Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fldes Sc want of notice of the illegality 
of the consideration. Sc there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, Sc a receiving 
order should be made. — Re A Debtor (No. 4 
OF 1922), Ex p. Petitioning Creditor, 
[1922] B. Sc 0. R. 116, 0. A. 

1127. Add. AnnotcUiona : — Consd. Re A Debtor, 
[1929] 2 Ch. 140. Distd. Re Debtor (No. 976 
of 1937), Debtor v. Petitioning Creditor Sc 
Official Receiver, [1938] 2 AU E. R. 530. 
Refd. Re A Debtor, [1927] 1 Ch. 19 ; Mason v. 
Mason Sc Cottrell, [1933] P. 199. 

1128a. .] — In divorce proceedings the jury 

awarded in Peb. 1937, against the debtor, 
the co-resp., £2,000 damages. An order 
was made on Feb. 16, 1937, directing £1,000 
to be lodged in ct. within fourteen days, Sc 
the other .£1,000 within twenty-eight days. 
This order not being complied with, on 
Mar. 8, 1937, the ct. ordered the debtor to 
pay the £2,000 to petitioner in the divorce 


proceedings (who was the petitionii^ creditor 
in these proceedings), u^n the joint xmder- 
taking of petitioner & his solr. to abide the 
decision of the ct. as to its ultimate applica** 
tion. The debtor failed to comply with this 
order, Sc a further order was made on Nov. 1, 
1937, in the following terms ; “ That the 
co-resp. do within seven days after the service 
of this order pay to petitioner the sum of 
£1,000, part of the sum of £2,000 the amoimt 
of damages assessed herein.” This further 
order also was not complied with, &; a bkpcy. 
notice, founded upon the order of Nov. 1, 
1937, was then served upon the co-resp. : — 
Held : (1) the order of Nov. 1, 1937, was one 
in which the destination of the £1,000 in 
respect of which it was made was finally 
determined, Sc the creditor was entitled to 
serve a bkpcy. notice in respect of the amount 
^ecified therein ; (2) there was jurisdiction 
in the Divorce Ct., under the Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 189 (3), to make the order of Nov. 1, 1937, 
that £1,000, part of the £2,000 damages, should 
be paid to petitioner direct. — Re Debtor (No. 
976 OP 1937), Debtor v. Petitioning Credi- 
tor & OFFiciAii Receiver [1938] 2 All E. R. 
630 ; 54 T. L. R. 814 ; 82 Sol. Jo. 393, C. A. 

1135. Add. Annotation : — Refd. Be Debtors, [1927] 
1 Ch. 19. 

1156a. Failure to comply with bankruptcy notice — 
Right to petition not confined to creditor 
serving notice.]-— When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor ; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice. — Re Hastings, Ex p. 
Deable (1884), 14 Q. B. D. 184 ; 64 L. J. 
Q. B. 74 ; 33 W. R. 440 ; 1 Morr. 281. C. A. 

1167. Add. Annotation : — Refd. Weston (Victor) 
(Fabrics), Ltd. v. Morgenstems, [1937] 3 
All E. R. 769. 

1175. Add. Annotation: — Dbtd. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

117.7a. Delay In presenting petition.] 

— Re Carr, Ex p. Jacobs, No. 1178a, poet. 

1177b. .] — A creditor, by his 

agent, attended a meeting of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed of assignment for 
the benefit of creditors. The agent neither 
assented nor dissented, but stated that he 
must consult his principal. Sc expressly 
reserved his right to take bkpcy. proceeding. 
On Nov. 30, he wrote to the trustee under the 
deed saying ho was not satisfied with the 
debtor’s affairs, Sc that be still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in okpcy. to do so ab once in 
order to save trouble Sc expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Carr ; Ex p. J acdbe^ No. 
1178a: — Held: there had been no acquies- 
cence or unexplained delay. The case of 


PART HI. SECT. 1, SUB-SBOT. Z,—Q. 

10. Order for olimonv.l — Upon a 
petition by a woman for a reoeiying 


order against her husband, based upon 
a failure to pay alimony ; — Held : the 
order .did not create a debt within 

19 


Bkpoy. Act, 8, 44.— Be Frkkdmax, 
(1924) 8 D. L. R. 517 ; 65 O. Im B. 
206 : 6 a B. R. 47.— CAM. 
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Be Carr; Ex p. Jacobs^ No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail .** — Re Day, 
Ex p. Hammond (1902), 86 L. T. 238 ; 60 W. R. 
448 ; 18 T. L. K. 442 ; 46 Sol. Jo, 361, D. 0. 

AnnoiaHon :~>Consd. Re Beesley (1913). 100 L. T. 010. 

1177c. .]~-On July 22, 1913, 

B. executed a deed of assignment for the 
benefit of his creditors, & on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 
to the deed, notified the trustee on Sept. 2 
that they declined to assent ; & on Oct. 1 8 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 : — 
Held : (1) there had been no assent, express 
or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of the decision in Re Day^ Ex p. 
Hammond^ No. 1177b, the case of Re Carr; 
Ex p. Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an unexplained delay in pre- 
senting a petition might amount to 
acquiescence in a deed. — Beesley (1913), 
109 L. T. 910, D. C. 

1177d. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to thf* trustee 
enclosing the creditors’ account, & askiiijj: for 
an acknowled^ent of the claim, & after 
receipt of pai*ticulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment ; — Held : there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy . — Re A Debtor, Ex p. 
Newburys, Li’D. (1926), 95 L. J. Oh. 199; 
[1926] B. & 0. R. 23. 

1177 e, .] — If in bkpcy. proceedings 

the execution of a deed of assignment is 
relied on by a creditor as an act of bkpcy. 
by a debtor & as a ground for the rnaking 
of a receiving order, the ct. may dismiss the 
petition & refuse to grant the petitioning 
creditor relief if it appears that he w^ him- 
self a participator or sharer in bringing the 
deed into existence. 

At a meeting of the creditors of a debtor, 
it was suggested that a deed of arrangement 
should be entered into by the debtor. One 
of the creditors, who was present throughout 
the proceedings, acquiesced in the proposal 
that his own name should be added to those 
to serve on the proposed committee of 
inspection, & in this sense he took part in 
the procedure which led up to the execution 
of the deed t — Held : the fact that the 
petitioning creditor himself took part in the 
proceedings which led up to the execution 
of the deed, constituted a sufficient cause 
within sect. 6 (3) of 1914 Act, for dis- 
missing the petition for a receiving order & 
that a receiving order made by the registrar 
of the county ct. must be discharged*— i2s 


Debtor (No. 11 of 1936), [1936] Ch. 165; 
105 L. J. Oh. 146; 164 L. T. 397 ; sub nom. 
Re Debtor, Ex p. Debtor v. Petitioning 
Creditor & Official Receiver (No. 11 op 
1936), [1934-6] B. & C. R. 322, D. C. 

Annotation Apprvd. ft Apld. Re Debtor (No. 382 of 1938). 
Debtor v. Potitibniug Creditors & OfHoiul Receiver, [1938] 
3 All E. R. 744. 

11771* .] — A petitioning creditor, 

who has in any way assented to, recognised 
or approved of a deed of assignment by a 
debtor, cannot afterwards allege that the 
execution of the deed constitutes an act of 
bkpcy. When therefore a petitioning credi- 
tor has — while not directly assenting to the 
execution by a debtor of a deed of assign- 
ment in favour of creditors — at a meeting of 
creditors & subsequently, in reply to a letter 
in which he was asked to confirm what had 
been said at the meeting, intimated that he 
would not do anything to upset the deed, but 
would wait & see what happened, he must 
be taken to have expressed his api)roval & 
recognition of the deed, the ct. thoredore 
will refuse to allow him to take advantage of 
the execution of the deed as an act of bkpcy. 
on which a petition can bo fonndod. In 
such a case there is “ sufiicient cause ” 
within the meaning of sect. 5 (3) of 1914 Act 
for not making an order. — Re Debtor (No. 5 
OF 1936), [1936] Ch. 728 ; 105 L. J. Ch. 376 ; 
sub norn. Re Debtor (No. 5 of 1936), Debtor 
V . l^ETITIONING CREDITOR & OFFICIAL Re- 
(;eiver, [1936 -7] D. V. U. 16. 

•1177g. —.] — At a rrjeetingof creditors, 

a resolution was passed that tlie debtor bo 
asked to execute a deeil of assignment in 
favour of trustees appointed on behalf of 
the creditors. No one pi’csent voted against 
the resolution, but after the meeting resps.’ 
representative said to the chairman ; “Of 
course you will regisbn* my objection, as 1 
reserve all my clients’ rights ” : — Held : as 
resps. had not made any objecdiori to tlie 
passing of the resolution at the time wlion it 
was passed, they were privy to it, A must be 
regarded as being bound by it. — Re DiiBTOR 
(No, 382 of 1938), Debtor v. Petitioning 
Creditors A OFiaciAL Receiver, 1 1938] 3 
All E. R. 744 ; 159 L. T. 377 ; 54 T. L. R. 
1098 ; 82 Sol. Jo. 663, C. A. 

1178. Add. Annotations : — Apld. Re Debtor, [1936] 
Ch. 165 ; Re Debtor (No. 382 of 1938), 
Debtor v. Petitioning Creditors & Ofiicial 
Receiver, [1938] 3 All E. R. 744. Refd. Re 
A Debtor, Ex p. Ptditioning Creditors, [193141 
B. & 0. R. 106 ; Re Debtor (No. 5 of 1936), 
[1936] Ch. 728 ; Weston (Victor) (Fabrics), 
Ltd. V. Morgensterns, [1937] 3 All E. R. 769. 

1178a. .] — There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent ; nor does mere attend- 
ance at a meeting of creditors whore such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Re Carr, Ex p. Jacobs (1901), 86 li. T. 652 ; 
50 W. R. 336, D. C. 

AnruAcUiona : — Diftd. Re Day, Ex p. Hammond (1902), 86 
L. T. 288. ir.F. Re Beesley (1913), 109 L. T. 910. 

117gb. ,^Re Beesley, No. 1177c, 

ante, 

1178c. — Failure to dissent from deed of 
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assignment.] — Be Oabb, Ex p, Jacobs, No. 
1178a, ante, 

1179. Add, Annotation : — Reid. Be A Debtor, [1028] 
Oh. 199. 

1170a. Attendance at meeting ol com- 

mittee of inspection.] — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditorsi^ho were new creditors. 
On Feb. 25, 1924, tneir director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 20, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon 
Ihe execution of the deed as an act of bkpcy. i 
— Held : on the facts, petitioning creditors had 
BO far recognised the deed as to preclude them 
from availing themselves of its execution as an 
. act of bkpcy. — Re A Debtor, Ex p. Petition- 
ing Creditors (No. 24 1924) (1924), 94 

L. J. Oh. 42 ; [1924] B. & 0. R. 105, D. 0. 

1180. Add. Annotations: — Refd. Debtor, [1080] 

Oh. 166 ; Re Debtor (No. 5 of 1930), [1930] 
Oh. 728. 

1182. Add. Annotations: — Apld. Re A Debtor, Ex p* 
Newburys 0920), 05 L. J. Oh. 199. Refd- 
Weston (Victor) (Fabrics), Ltd. v. Morgen- 
sterns, [1937] 3 AU E. K. 709. 

1210. Add. Annotation : — Refd. A Debtor, [1928] 

Oh. 199. 

1211. Add, Citation : — 39 L. J. Bey. 40. 

1217. Add. Citation 29 W. R. 208. 

1218. Add. Annotation : — -Refd. Rc Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938J 2 All E. R. 350. 

1234. Add, Annotation : — Apprvd. Re Debtor (No. 
24 of 1935), [1930] Oh. 292. 

1253a. Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
* bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 


wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition : — Held : 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there* was no defect or irregularity A, even 
if there were, it would come within 1914 
Act, 8. 147 (1), & the appeal must be allowed 
A a receiving order made & dated as of the 
date on which it should have been made in 
the county ct. — Re Marsden, Ex p. Sellers 
(E. H.) &SON8, Ltd. (1921), 91 L. J.Ch.318; 
120 L. T. 408; [1921 ] B. A 0. R. 188, D. 0. 

1274a. True copy of bankruptcy notice not 

made exhibit to affidavit.] — An original bkpcy. 
notice on the file of the county ct. was in 
Form No. 0 in the Appendix of Forms to the 
Bkpcy. Rules, 1916, intituled “ In the High 
Court of Justice, In Bankruptcy,’* A was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 
bkpcy. notice to be issued by a county ct. 
On an appeal from a receiving order, the 
Div. Ct. discovered that the original bkpcy. 
notice was in Form No. 0, A the affidavit of 
service exljibited a copy of the bkpcy. notice 
sealed with the seal of the county ct. which 
was not a true copy of tlie original bkpcy. 
notice. The ct. held that the bkpcy. notice 
was bad, allowed the appeal, rescinded the 
receiving order, dismissed the petition A set 
aside the bkpcy. notice. — Re Evans, Davies 
V, Evans, [1931] B. A 0. R. 48, D. C. 

1275a. Nature of document must be brought to 
notice of debtor .] — Re Debtor (No. 411 of 
1938), Ex p. Ffttttontng Creditor v. 
Debtojc, [1938] 4 All E. Tl. 92, C. A. 

1286a. Details of^ debt— Petltton by 

money-lender.] — Money-lenders’ Act. 1927 
(c. 21), 8. 9 (2), ai>plies to loans made before, 
as well as to those made after, the Act. — 
Re Debtor (No. 99 op 1928) (1928), 97 
L. J. Ch. 250 ; 139 L. T. 234 ; 72 Sol. Jo. 
335 ; [1928] B. A C. R. 40, C. A. 

1286b. Affidavit sworn before act of bankruptcy 
committed — Petition sealed & filed after act 
of bankruptcy.]— Where an affidavit verifying 
the statements contained in a petition was 
sworn A the petition was signed a day before 
the act t)f bkpcy. alleged in the petition was 
committed, A all the facts alleged were duly 
proved on the hearing of the petition : — 
Held : no “ substantial injustice ” had been 
caused to the debtor by the defect or irre- 
gularity, so as to vitiate the subsequent pro- 
ceedings. — Re Debtor (No. 49 of 1932), 
Ex p. Debtor v. Petitioning Creditor A 
Official Receiver (1933), 102 L. J. Ch. 
143 ; [1933] B. A C. R. 53. 


PART III. SECT. 1, SUB-SECT. 4. 

1202 Within six months — When 
time beffins to run— Ceasing to meet 
)— Where A. bad failed to 
pay liabiUtloB on tboir duo dates 
eighteen months prior to the proseuta- 
tlon of the bkpcy. petition acrainst 
him : — Held : the mere conttnuanoe of 
the failure to pay the same liabilities 
could not be said to be an act of 
bkpcy. ocourrlng within six months 
before the presentation of the petition. 
— Brown v. Kkixt-Douolas A Co., 
[19231 2 D. L. R. 738j 82 B. C. R. 
143 ; [1923] 1 W. W. ji. 1340.— CAN. 

1202 il. Continuing state of 

bankruptcy .] — The limitation period for 


presenting a petition does not apply 
where a permanent state of bkpcy. 
exists for a period more than six 
months before & down to the time of 
presenting a petition. — Re Rayner, 
[1935) 2 D. L. R. 542 ; 8 M. P. R. 309. 
—CAN. 

PART III. SECT. 8. SUB-SECT. 1.— B. 

u 1. .1 — All members 

of the firm must be named in a petition 
for a receiving order against a partner- 
slilp. — Re Cluff Brothers, [19251 4 
D. L. R. 721.— CAN. 

PART 111. SECT. 3, SUB-SECT. 2. 

1261 1. On partners .] — All mem- 

bers of the firm must be served with 
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a pelitlou for a receiving order against 
a partnership. — Re Cluff^ Brotuers, 
11925) 4 D. L, R. 721.— CA'N. 

1276 ii. By whom — Solicitor ,] — 

Re X. (1920), 59 D. L. R. 617 ; 1 
C. B. R. 459.— CAN. 


PART III. SECT. 8, SUB-SECT. 3. 

1277 va. .J—Semble: the 

affidavit required by sect. 4 (2) of 
Bankruptcy Act, R. S. C., 1927, c. 11, 
in verification of a creditor's petition 
must bo made by petitioner, except In 
cases under rule 32, vie. those where 
petltiouer is a corpn . — Re MoISjly 
Oil Oo., [1930) 1 W. W. R. 66 ; 2 
D. L. R. 643 ; 11 0. B. R. 248.— CAN. 



Vd. IV.— Bankraptcy. Cases 1287a— 1468. 


1287a. To require prool — ^Although debt & 

act of bankruptcy admitted.] — Bkpcy. being 
a matter which affects not only the debtor 
& his creditors but also the general public, a 
duty is imposed upon the ct. to see that all 
the requirements of the 1914 Act rules 
have been observed. Where therefore a 
petition in bkpcy. is presented by money- 
lenders it is the duty of the Registrar before 
making a receiving order to satisfy himself 
that all the requirements of sect. 6 (2) of 
1914 Act, r. 171 of Bkpcy. Rules, 1915, & 
Moneylenders Act, 1927 (c. 21), s. 10, have 
been complied with. Admission or consent 
by any one of the parties that this has been 
done is not sudicient. On an appeal the 
Registrar should furnish the Ct. of Appeal 
with a full note of the proceedings before him 
showing that these requirements have not 
been overlooked. — Re Debtor, Ex p. Debtor 
(No. 691 OP 1934), [1935] Oh. 353 ; 104 

L. J. Ch. 228; [1934-5] B. & C. R. 234; 
8uh nom. Re Debtor (No. 591 of 1934), Ex p. 
Debtor v. Petitioning Creditor.^ & 
Official Receiver, 1 52 L. T. 308 ; auh nom. 
Re Debtor, 51 T. L. R. 277, C. A. 

1313. Add. Citation —68 L. T. 589. 

1326. Add. Annotation: — Ref d. 72c Debtors, [1927] 

1 Ch. 19. 

1332. Add. Annotation: — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1345. Add. Annotations : — Consd. Re A Debtfu*, 
[1929] 1 Ch. 170. Apld. Re Debtor (No. 21 of 
1937), Petitioning Cr'editor r. Debtor. [193S| 

2 All E. R. 

1347. Add. Annotation : — Consd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1347a. .] — The registrar in bkpcy. pc^- 

sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon liim being that he should exercise a 
judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. .1. K. B. 
432 ; [1920] B. & C. R. 1, D. C. 


1357. Add, Annotation : — Refd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1357a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts. — Re Bowen, Ex p. 
The Debtor, [1924] B. & 0. R. 82. 0. A. 

1366. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1366a. Agreement to withdraw — Bill of exchange 
given In consideration of — Void.] — Davis 
V. Holding (1836), 1 M. <& W. 159 ; 1 Gale, 
380 ; Tyr. & Gr. 371 ; 5 L. J. Ex. 102 ; 150 
E. R. 388. 

Annotations : — Refd. Belcher v. Samhounie (1844), 0 Q. B. 
414 ; Smith v. Salzinann (1854), ‘J Kxch. 535 ; Whit- 
more V. Farley (1881), 14 Cox, O. 0. 617. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 
years previously. Ttie registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending tlie petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order . — Re A Debtor (No. 1507 op 
1921), [1922] 2 K. B. 109 ; 01 L. J. Ch. 471 ; 
127 L. T. 344 ; 38 T. E. R. 574 ; 66 Sol. Jo. 
472 ; [1922) B. C. R. 9, 0. A. 

Annotation : —Consd. 70' Small, WoHtminHfcer Bank, Ltd. v. 
TniHtco, (11) .34] Ch. 511. 

1378a. To remove name of debtor — Pro- 

ceedings against partnership — One partner a 
company — Winding up.] — Re Dobree & ('o.. 
No. 3793{i, post. 


Part IV. — Receiving Order. 


1451a. To make order against partners — 

Act of bankruptcy by other partners.] — Re 

Gowland Brothers, Exp. Procter Shotton 
(1928), 65 L. Jo. 378, D. C. 


1453. Add. Annotations : — Refd. Re A Debtor, 
[1927] 2 Ch. 367; Re Debtor (No. 21 of 
1937), Petithming Creditor v;. Debtor, [1938| 
2 All E. It. 356. 


PART III. SECT. 3, SUB-SECT. 7.— B. 

1334 lii. Position of sisted 

creditor .] — A creditor who had 
petitioned for sequeetratlon of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tion had been awarded. Another 
creditor thereupon lodged a minute 
craving to be sistod as a party to the 
petition. The Lord Ordinary sisted 
him, & six weeks later, on hisjpetltlon, 
granted sequestration. Vouchers, 
admittedly suffloient to substantiate 
the creditor’s debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration, & were subsequently 
lodged in process, but these particular 
vouchers had not been produced when 
the creditor was sisted. Thereafter 
the debtor presented a petition for 
recall of the sequestration on the ground 
that the proceedings were ab initio 
void, in respect that the sisted creditor 
had not fulfilled the statutory pro- 


cedure for obtaining sequestration 
laid down in Bkpcy. (Scotland) Act, 
1913, s. 20, in that be had failed 
timooiisly to lodge In process the 
necessary evidence of his debt : — 
field : a creditor craving to be sisted 
in terms of Bkpcy- (Scotland) Act, 
1913, 8. 33, as petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 

S roscribod by sect. 20 as essential In 
ie case of an original petitioner, it 
being sufllclent If such sisted creditor, 
])efore the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existence of his debt. — Stewart 
V. Wetherdair, Ltd., 11928] S. C. 
.'>77.— SCOT. 

PART 111. SECT. 3, SUB-SECT. 10. 

0 i. .1 — The creditor, who, under 

sect. 35 of Bkpcy. Act, 1924-30, Is 
substituted for a petitioning creditor 
who has failed to proceed with due 
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diligence on his petition ” must be a 
person whose debt was in existence at 
the time of the act of bkpcy. alleged 
In the petition. — McNamara v. Lang- 
ford (1932), 45 C. L. K. 207 ; 5 

A. B. C. 8.— A US. 

PART III. SECT. 3, SUB-SECT. 12. 

1379 iii. .]~-Re Little. 

[1925] 1 D. L. 11. 395; 56 O. L. R. 
196 ; 5 C. B. U. 244 ; revs{/., [1924] 2 
D. L. II. 1172.— CAN. 

PART III. SECT. 3. SUB-SECT, 13.— B. 

1408 11. .] — Where a Judge 

before whom a bkpcy. petition was 
being tried bad no knowledge of the 
law of another piov^lnoe, & a question 
arose contsenilug that law & ne sent 
the case over to be tried in a com- 
r»etcnt ct. in that province : — field : 
this was a reasonable course to pursue. 
—Re FAiRWKA'rHEBa, Ex p. Montreal 
/City) (1921). 2 O. B. R. 342.— CAN. 



Cases 1454— 1491a. ENausH and Emfibe Digest Supplement. 


1454. Add. AnnoicUion : — Consd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J, 
432* 

1467. Add. Annotation : — Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 350. 

1462. Add. Annotation : — Expld. & Dlstd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B, 432. 

1467. Add. Annotations : — Consd. Re Porder, 
Border v. Border (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citations : — Bor “ 64 L. Jo. 444 ; 148 

L. T. Jo. 178 ” read “ 89 L. J. K. B. 40.’» 

1483a. Debtor claiming indemnity — As surety for 
contingent liability of petitioning creditor.] — 
I^etitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,005. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over* 
draft. At a creditors* meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. : — Held : 
on the facts, petitioning creditors’ obligation 
, to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute “ sufficient cause ** for the dismissal of 
the petition. — Re A Debtor (No. 13 op 1922), 
Ex p. The Debtor, [1923] B. & C. R. 54, 0. A. 

1483b. Previous receiving order made by another 
court.] — Where a receiving order has been 
made in one ct., a second order should not 
be made in another ct. simply to enable the 
petitioning creditor to get his costs ; but in 
a proper case a second order may be made. — 
Re Debtor (No. 416 op 1935) (1935), 79 Sol. 
Jo. 921, 0. A. 

1483c. Petition by moneylender — ^Tender of all 
sums due except postponed interest.] — Peti- 
tionei’s, who were moneylenders, presented 
a bkpcy. petition against the debtor. In 
their petition the claim was stated to be in 
respect of specified sums due on two pro- 
missory notes & interest at 5 per cent. The 
claim further stated “ & we also have a claim 
for interest on the said two promissory 
notes which is postponed interest under 
sect. 9 (1) of Moneylenders Act, 1927 (c. 21).** 


On the petition coming before the Begista^j 
the debtor tendered to the petitioning 
creditors the principal due on the promissory 
notes with 6 per cent, interest but not the 
postponed interest. This tender was refused, 
& the Registrar made a receiving order 
against the debtor. On appeal : — Held : 
under sect. 9 (1) of Moneylenders Act, 1927 
(c. 21), the right of a moneylender to recover 
interest in excess of 5 per cent, was not 
destroyed but merely postponed for the 
purposes mentioned in the sub-sect. The 
tender made by the debtor did not include 
the whole sum which the moneylenders 
might ultimately recover, as it did not 
include the postponed interest which they 
might receive in the event of the other 
creditors being paid in full. They were 
therefore justified in refusing the tender & 
the receiving order was rightly made. — Re 
Debtor (No. 231 op 1936), [1937] Ch. 181 ; 
106 L. -J. Ch. 189 ; 63 T. L. R. 108 ; 80 
Sol. Jo. 974 ; [1936-7] B. & C. R. 113 ; svb 
nom. Re Debtor (No. 231 op 1936), Debtor 
V. Petitioning Creditors Sc Opficiab Re- 
ceiver, [1936] 3 All E. R. 641 ; 166 L. T. 
9, C. A. 

1488. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1489. Add. Annotations: — Consd. Re Border, 
Border v. Border (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1490. Add. Annotation : — Consd. Re Debtor, [1928] 
Ch. 199. 

1491. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1491a. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 Cs. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. Brom time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1 927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. Sc client. 
Sc the costs of their proceedings against 
debtor, also as between solr. Sc client. Pay- 


PART IV. SECT 1. 

1469 ii. Authorise asfdonmenl 

m%de conditions of composition 

(tefd fulfilled.] — Re LipaoN, [1923] 3 
D. L. U. 1171 ; (1922\ 52 0. L. II. 352 ; 
2 O. B. R. 488.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 
e. Road now *' 1461 1.*’ 

1461 II. Avihorised assionment — Be- 
tween service dt hearing of bankruptcy 
petition.] — Bkpcy. Act. a. 4 (6), does 
not apply where debtor, with the 
palpable intontion of ohooHini; hia own 
truatoo, makea an ^aBftUmraont after 
he has bc^en served with a petition in 
bkpcy. & before the return of the notice 
of hearing. — Re Croteau & Clark Co., 
Ltd., [1020] 48 O. L. R. 350; 65 
D. L. R, 413 ; 1 0. B. R. 364.— CAN. 

1461 111. After but on same daV 

as presentation of petition dt appoint- 


ment of interim receiver .] — Although 
€ifter the presentation of a petition in 
bkpoy. & appointment of an interim 
receiver debtor on the same day 
makes an assignment for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, the ot. will hear the 
petition on Its return Sc may grant the 
same Sc appoint as trustee the person 
named therein . — Re Proorkssivb 
Farmers Co., Ltd., 11921] 3 W. W. R. 
265 ; 1 C. B. R. 551.— CAN. 

1461 Iv. .1 — ^Motion by a credi- 
tor for a reoeivlng order, after debtor 
had made an authorised assignment, 
dismissed as unnecessary, but with- 
out preiudioe to its being renewed 
if any necessity should arise . — Re 
Waterhouse (Thomas) Sc Co. (1921), 
4 D. L. R. 518 ; 50 O. L. R. 476.— 
CAN. . 


1464 1. No other creditor — Other 
f acuities for realising debt.] — It is a 
sufficient cause for refusing a receiving 
order that the indgment creditor has 
equally good facilities for realising 
under the judgment itself, Sc that 
there is no other creditor. — Re Stone, 
[19251 4 D. L. R, 518.— CAN. 

sp. Debtor in position to pay .] — 
If debtor Is in a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt. — Re Maouibk, 
[19231 1 D. L. R. 1186 ; 51 O. L. R. 63 ; 
3 C. B. R. 830.— CAN. 

li. .1 — The ot. refused an order 

sequestrating a debtor’s estate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors. — F ikdlato. Bebtar (1921). 
42 N. L. R. 19.— B, AT, 
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Vd. IV.— Bankraptcy. Cases 1491a— 1548a. 


ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. &: client costs was agreed 
to, Sc sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made : — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. Sc client costs amounted 
to extortion & an abuse of the process of the 
ct.. Sc the case fell within 1914 Act, s. 5 (3). 
as being one where the ct. was satisfied that 
tor sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged. — Re Debtor (No. 883 of 1927), 
[1928] Oh. 199; 97 L, J. Ch. 120; 138 L. T. 
440 ; 72 Sol. Jo. 85; [1928] B. & 0. R. 1. 0. A. 

1492. Add, Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1493. Add, Annotatvm : — Refd. Re Debtor, [1928] 
Ch. 199. 

1494. Add, Anyioiahon : — Apld. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1495. Add, Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1496. Add, Annotation : — Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & O. R. 221. 

1498. After this case add ** Compare No. 797a, 
ante,"' 

1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (c. 53).J A 

Debtor, No. 1016a, ante, 

1600. Add. Annotations : — Distd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins Sc Sunderland v. Duch4 (1921), 90 
L. J. K. B. 913 ; Re A. & M., [1926] Ch. 274. 
Mentd. lie A Debtor, [1922] 2 K. B. 109. 

1500a. Order against firm other than *’ partner 
not served with bankruptcy notice.] — Re 

Debtors (No. 807 op 1922), Ex p. Debtor, 
No. 887a, ante. 

1508. Add. Annotations : — Apld. Re A Debtor, 
[1922] 2 K, B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. 

1513. Add. Annotation: — Refd. Re A Debtor, 
[1920J 1 K. B. 461. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, Sc the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto. — Re A 
Debtor (No. 446 op 1918), [1920] 1 K. B. 

PART IV. SECT. 6. 

1541 Iv. Order hosed on slalenwid 

of formjet president <Sb tnanagcr ,] — A 
petition in bkpcy. a^inst a oo. which 
resulted in a recelvinff order boio^ 
made was based on a statement 


461 ; 89 L. J. K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920] B. & 0. R. 31 ; svb nom. Re A Debtor, 
Ex p. The Debtor v. Petitioning Creditors 
Sc Official Receiver, 122 L. T. 354, 0. A. 

1519a. All debts paid In full.]— A 

Debtor (No. 446 of 1918), No. 1516a, ante, 

1520. Add. Ciiaiio'ns [1920] 1 K. B. 461 ; 89 
L. J. K. B. 113; 122 L. T. 354 ; [1920] 
B. & 0. R. 31. 

1538a. .] — Every ct. exercising bkpcy. 

jurisdiction, under sect. 108 (1) of 1914 Act, 
may rescind its orders, but the discretion 
to rescind a receiving order should only be 
exercised in exceptional circumstances Sc 
upon full disclosure of all material facts. 
These facts may only be ascertainable by the 
public examination of the debtor & the 
publicity resulting from bkpcy. proceedings. 
— Re Debtor (No. 6 op 1936), Ex p. Official 
Receiver (1937), 100 L. J. Oh. 225 ; [1936-7] 
B. & C. R. 187, C. A. 

1530a. Unequal treatment of creditors.] 

— A debtor against whom a receiving order 
had been made came to the following arrange- 
ment with liis four creditors. The petition- 
ing creditor was paid in full, another had 
accepted £50 in full satisfaction of a debt of 
£135, & the other two had given a release, 
although they had nob been paid anything. 
The debtor applied to have the receiving order 
rescinded. The registrar in his discretion 
refused the application : — Held : the ct. will 
only in exceptional cases interfere with the 
registrar’s discretion. Tlio unequal treat- 
ment of tlie creditors svas a strong ground for 
refusing to interfere in such a matter. — Re 
Debtor (No. 994 of 1935), Debtor v. 
Official Receiver, [1936] 1 All E. R. 794 ; 
80 Sol. Jo. 314, 0. A. 

»541a. Failure to disclose security.] — Re 

A Debtor (No. 1507 of 1921 ), No. 1367a, ante. 

1542. Add. Annotation: — Consd. Re Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
[1930] 1 All E. R. 794. 

1545a. Sequestration In Scotland.] — Re A 

Debtor (No. 199 op 1922), No. 389a, ante. 

1548a. Power to make charging order 

on balance of funds In court.] — A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts Sc 
deducting his costs, charges Sc expenses, to 
pay the balance in liis hands li) debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the-ofllcial receiver ; — Held : (1) 
the registrar had jurisdiction to make the 
order ; (2) the registrar’s jurisdiction was 

derived through the jurisdiction of the judge 
of the High Ot. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction. — Re Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sub nom. Re Debtor, Ex p. Debtor (No. 


ooBtfl U) be paid by the petitioner to 
the CO. Ijcavo given petitioner, on 
paying »ald cohIs, to amend his petition 
m ho might bo advised . — Re F. G. 
WKioriT & Q)., I/rn., [1037 J 3 W. W. R. 
404 ; 4 I), h. K. 65 ; 45 Mon. L. It, 
418.--CAN. 


obtained by the present custodian of 
the estate from one W. who had been 
the pr(?^Ueiit & general manager of the 
CO. but who, at the time ho gave tho 
statement, was no longer occupying 
cith(ir of said offices : — Held : tho 
receiving order must bo sot aside ^vlth 

17 
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718 OP 1920), 126 L. T. 727 ; [1921] B. & 
0. R. 124. O. A. 

1661. Add. Annotation : — Consd. Re Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
[1930] 1 All E. R. 794. 

1662. Add. Annotation : — Folld. Harman v. Official 
Receiver, [1934J A. C. 246. 

1562a. Receiving order discharged subject to 

condition — Condition not fulfilled — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; & upon debtor undertaking 

during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the* 
etition without prejudice to another petition 
eing presented if the loan was not carried 
through & petitioning creditors* debt not 
' paid oil or before Jan. 1, 1924. Up to 
Dec. 20, debtor had net insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ot. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ot. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Re A Debtor, Ex p. 
The Debtor (No. 1088 op 1923), [1924] 
B. & 0. R. 1, 0. A. 

Annotation : — Cousd. Harman v. Lay ton -Bennett (1935), 79 
Sol. Jo. 108. 

1662b. From order restoring adjudication 

order — To House of Lords without ieave of 
Court of Appeal.] — Applt. was adjudicated 
a bkpt. on Aug. 22, 1932. On Oct. 24, 1932, 
the Ct. of Appeal allowed an appeal from the 
order of adjudication upon certain terms, & 
ordered that the application for adjudication 
be adjourned. One of the terms not having 
been complied with applt. moved the Ct. of 
Appeal to vary its order, but on Feb. 10, 
1933, the Ct. of Appeal rescinded its order of 
Oct. 24, 1932, & restored the order of adjudi- 


cation so as to have effect from Aug. 22, 1932. 
The Ot. of Appeal refused applt. leave to 
appeal from its order of Feb. 10, 1933. 
Nevertheless he appealed, & the objection 
was taken that under sect. 108 (2) (b) of 
Bkpey. Act, 1914, the appeal was not com- 
petent, as it was an appeal “ in bkpey. 
matters ** & leave to appeal had been refused. 
The order of Feb. 10, 1933, purported to be 
made “ in bkpey. matters ” & applt. so 
treated it in his petition of appeal to the 
House of Lords. The cts. having jurisdiction 
in bkpey., which under sect. 108 (1) of 1914 
Act might review, rescind, or vary any order 
made by them under their bankruptcy 
jurisdiction, were by sect. 90 confined to the 
High Ot. & county cts., & it was alleged that 
therefore the Ct. of Appeal had no power to 
exercise that jurisdiction of reviewing, 
rescinding, or varying its order ; — Held : if 
the order was a complete nullity the House 
could not deal with it, but if it were to be 
regarded as an order of the Ct. of Appeal it 
fell within the provisions of sect. 108 (2) (6), 
which expressly limited the jurisdiction of the 
House in respect of orders made “ in bkpey. 
matters ” where leave to appeal had been 
refused by the Ct. of Appeal. Appeal dis- 
missed as incompetent. — Harman v. Official 
Receiver, Petitioning Creditors & Trus- 
tee, [1934] A. C. 245 ; 103 L. J. Ch. 168 ; 
160 L. T. 601 ; 60 T. L. R. 238 ; 78 Sol. Jo. 
192 ; [1934] B. & C. R. 26, H. L. 

1552c. Application for declaration 

that order void.]— H arman v . Layton- 
Bennett (1936), 79 Sol. Jo. 108, C. A. 

1561. Add the following para. ; — 

Therefore, where a debtor had been 
arrested under an order of the Ch. Div, made 
after the date of a receiving order pronounced 
before, but not drawn up & signed by the 
registrar (Bkpey. Rules, 1883, r. 153, App., 
Forms 29 & 30) until after the arrest, he was 
ordered to be discharged, notwithstanding 
that he had by his counsel submitted to the 
order of attachment. 

1569. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1670. Add. Annotation : — Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 70. 

1571a. On equitable assignment.] — A., a builder, 
was in 1937 engaged in certain building 
operations. From time to time lie had been 
linaneed by one W. in these transactions ; 
the arrangement being that W. should 
guarantee with A.’s bank his overdraft at 
that bank A make him small cash advances 
from time to time. Pait (^f the arrangement 
entered into was to the effect that all moneys 
received by A. for houses erected by him or 


PART IV. SECT. 6. 

1564 i. In general — Debtor consenting 
to order.}— -Where a petition for a 
rooelvlng order bae been filed & served, 
debtor should not inake an authorised 
assignment, but should notify petition- 
ing creditor, or his solr., that he. the 
debtor, consenU to a receiving order.— 
Re Lalondk, 11924] i d. L. R. 1018; 
56 O. L. R. 279 ; 4 C. B. R. 416.— CAN. 


ar. On person holding himself out 
as member of partnership.] — A re- 
ceiving order made against a partner- 
ship will include a person who has 


held himself out as a member thereof. 
— Re Main Cix>ak Co., {1926J 1 

D. L. R. 290.— CAN. 

St. On power to proceed on judgment 
summons.}— Sect. 24 of Bkpey. Act, 
R, S. C., 1927" c. 11, provides that when 
a receiving order or on authorised 
assignment Is made no creditor to 
whom the debtor is Indebted in respect 
of a debt provable in bkpey. fmall 
have any remedy against the property 
or person of the debtor except with the 
leave of the ot. Pltf. herein, a 
judgment creditor of deft., applied to 

18 


the judge In Bkptoy. for leave to pro- 
ceed to obtain an order oommittlng 
deft, to gaol for non-compUanoe with 
an order directing him to pay a 
monthly sum on account of pltf. s 
judgment. The day before the applica- 
tion deft made an assignment in 
bkpey. The application was opposed 
by deft, through^ solr., & also by the 
custodian: — Held: the judge had 
exercised a proper discretion in re- 
fusing to grant leave to proceed.-— 
Re Mintz, MAix)ur v. Miktz, [1980] 
IW.W. R. 198; 2 D. L. ^ 

S. L. R. 290 ; 11 O. B. R. 227.— CAN. 
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arising on a mtge. transaction in connection 
with houses erected should be paid over to a 
certain firm of solrs. originally acting as 
solrs. for W., who were to act also for A. 
The solrs. — after certain deductions — wore 
to pay the balance to the credit of W.’s 
account at his own bank, which was then to 
be applied by W. in reduction of A.’s over- 
draft at his bank in relief of W.’s guarantee. 
A., having completed the houses, mtged. 
them to a building society. The solrs. 
received the amount advanced &, after 
making various iiayments & deductions out 
of the sum so received under the terms of tlu^ 
arrangement, were left with a balan(;e of 
£963 9s. 3f?. in their hands. On Monday. 
Mar. 15, 1937, before 11 a.m., they paid this 
amount by cheque to the credit of W.’s 
banking account. On the same day, but 
some hours later, after the time of payment 
to the bank, a receiving order was made 
against A., & on Mar. 18, 1937, he was 
adjudicated a bkpt. Neither W. nor the 
solrs. had any notice of the fact that hkpcy. 
proceedings were pending at tlici time when 
the moneys were received by the solrs. nor 
when they w'' e dealt with by them. TIh' 
trustee in bkpcy. having applied in tiie county 
ct. by motion lor an ord(;r tliat this sum of 
£963 9s. Hd. form(^d part of the bki^t’s estate, 
it was ordered that W., the I’osp. to the 
motion, should pay over this sum to him as 
trustee. From this decision W. appealed : — 
Held: (1) the judge was wrong in liolding 
that the moneys were the bkpt. A.’s own 
property to deal witli as he wished. Tin* 


arrangement between A. & W. constituted 
a good equitable assignment of the moneys 
so received, <fe hence could not be dealt with 
otherwise than in accordance with the 
arrangement between A. A W. I’he moni^ys 
W'ere not the property of the bkpt. A., & the 
payment into W.’s account by the solrs. 
could not be impeached ; (2) as regards the 
time of paying in, namely before the receiving 
order was actually made but on tlie saine day, 
a question arose on the true meaning of the 
words in tlie proviso (i) to sect. 45 of 1914 
Act : “ that the payment . . . takes place 

before the date of the receiving order.” 
^’he result of the authorities on this question 
showed that in cases of ccunpetition in point 
of time between a judicial a non-judicial 
act, the rule that the judicial act should be 
given precedenc<^ must prevail, A the applica- 
tion of the rule thei’efore gave precedence to 
the judicial act. ’the making of the receiving 
order (being a judicial act) must thereforti 
in accordance with thti rule be referred back 
to the earliest mouKuit of the day of Mar. 15, 
1937, & th(‘ actual payment into the bank 
(being a non-judicial act) could not bo 
treated as having l>een made Ixdort^ it. — 
Re Wahhen, Ex p. WiiEKLiw v, ’ruusTRE in 
Bankiiuptc Y, 1193h | Oh. -725; md) noin. 
Re Warren, Whei:];er v. Mills, 11938J 2 
All F. It. 331 ; 107 b. J. Ch. 409 ; 159 L. T. 
17 ; 54 T. L. It. 680 ; <S2 Sol. .To. 394. 

1579 a. Effect of-— On transactions pending 

appeal from receiving order .] — lie Wigzkll, 
Ex p. Hart, No. 1893a, poet. 


Part V. — Adjudication Order. 


1586a. .] — An appeal against a decision 

of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ct. of Appeal, upon the application of the 
official receiver, adjudged the debtor bkpt. 
under Bkpcy. Act, 1883 (c. 62), s. 20, Sc 
Bkpcy. Rules, 1886, s. 191 . — Re Burr, Ex p. 
Board of Trade, [1892] 2 Q. B. 467 ; 61 
L. J. Q. B. 591 ; 66 L. T. 653 ; 8 T. L. R. 
616 ; 9 Morr. 133, C. A. 

1608. Add, Annotations : — Retd. Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1926), 133 L. T. 814 ; Re Wait, [1927] 1 Ch. 
606. 

1619. Add, Citaiion 11 Cox, C. C. 360. 

1620. Add, Annoiaiion : — Refd. Hawkins & Sun- 
derland V, Duch4 (1921), 90 L. J. K. B. 913. 

1624. Add, Annotation : — Consd. Hawkins & Sun- 
derland V, Duch4 (1921), 90 L. J. K. B. 913. 

1625. Add, Annotation : — Refd. Hawkins & Sun- 
derland V, Duch^ (1921), 90 L. J. K. B. 913. 


1636. Add, Annotation :—ConBA, Re Griffiths, 
Jones V, Jenkins, [1926] Oh. 1007. 

1637. Add, Annotation Dbtd. Re Griffiths, Jones 
V, Jenkins, [1926] Ch. 1007. 

1638. After this case add “ On duty to maintain 
wile.]— H usband & Wife, No. 596a.” 

1640. Add the following para. ; — 

A debtor entitled to land in Middlesex was 
adjudged bkpt., & an order was made under 
sect. 121 of 1883 Act, that his estate should 
be administered in a summary way, so that 
no appointment of a trustee was made. Ho 
never disclosed to the official receiver the 
fact of his having the land, & he subsequently 
mortgaged it to a mtgee. who forthwith 
registered his mtge. : — Held : the title of 
the official receiver was not postponed to 
that of mtgee. by reason of the order of 
adjudication not having been registered. — 
Re Calcott & Elvin’s Contract, [1898] 
2 Cb. 460. 


PART IV. SECT. 7. 

1576 II. To enable debtor to pay,^ 

— A reoeiTtng order directed not to Isaue 
for Beven days & not then to Ibbuo 
if petitioner's cLaini, Including the 
costs of the petition, satisfied . — Re 
Maouibb. [19231 1 D. L. R. 1186; 61 
O. L. R. 63; 3 0. B. R. 880.— CAN. 


PART V. SECT. 1. 

di. Want of aseeieA — 

VtThere there are no assets the making 
of an order for adjudication Is In the 


discretion of the ct. — Re Babakat, 
[19201 N. Z. L. R. 134.— N.Z. 

1698 Hi. .1 — Sequestration 

of the estates of a debtor was pro- 
nounced in the sheriff ot. of L. in 1900. 
The trustee was subsequently dis- 
charged, but bkpt. never obtained his 
discharge. He. however, continued to 
cany on business & incurred new debts. 
In 1922 one of the new creditors pre- 
sented a petitilon In the same ct, for 
sequestration of debtor's estates : — 
Held: in the circumstances Bkpcy. 

19 


(SooOand) Act, 1813 (o. 20), 16 , did 

not make Incompetent a now award of 
sequestration. — Cook v. M'Douoall, 
[1923J 8. C. 86.— SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 

fV. On chattel morigagt by debtor .] — 
rhe validity of a rhatfceJ mtge. given 
w debtor who is subsequently ad- 
udlcated bkpt must be determlne<l 
i8 at the time of such adjudication. — 
lie Baundkrs Alberta Collikbibs, 
Lto., [1925] 3 D. L. R. 323 : [19261 J 
W \^. R. 122 ; 6 O. B. R. 7^7.— CAN. 
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1642. Add. Citation : — 39 L. J. Bey. 46. 

1647. 'Add. Annotation : — Refd. Holden v. South- 
wark Oorpn., [1921] 1 Oh. 660. 

1650. After this case add : — 

.] — See^ nowt Companies Act, 1929 (c. 23), 

s. 142. 

1666. Add. Annotation : — Consd. Re Boulton, Exp. 
Moncrieff v. OflOcial Receiver (1926), 135 
L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited bo. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm Sc the individual partners : 
— Held: (1) bkpts. had by the guarantee [ 
contracted a “ debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ” within 1914 
Act, 8. 20 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years ; (2) the ct., upon* 
the particular facts of the case, granted each 
partner a certificate that his bkpey. was 
“ caused by misfortune without any mis- 
, conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ” mis- 
fortune without any misconduct ” within 
sect. 20 (4), discussed. — Re Boulton 

Brothers & Co., [1927] 1 Ch. 70 ; euh nom. 
Re Boulton Brothers Co., Ex p. Mon- 
CRTEFP V. Official Receiver, 96 L. J. Ch. 
90 ; [1927] B. & C. R. 1, C. A. 

1666. Add. Annotation : — Refd. Sevenoaks U. D. C. 
V. Twynam, [1929] 2 K, B. 440. 


1667. Add. Annotation : — Refd. Be Debtors, [1927] 
1 Ch. 19. 

1669. Add. Annotation : — Refd. Sevenoaks U. D. C. 
V. Twynam (1929), 98 L. J. K. B. 637. 

1670. Citation : — For ” 26 L. J. Bey. 29 ” read 
“ 30 L J. Bey. 29.” 

Add. Annotation: — As to (1) Consd. Re 
Debtor (No. 29 of 1931), [1934] Ch. 280. 

1731. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1735. Add. Annotation Refd. McDonald v. Nash, 
[1924] A. O. 625. 

1766. Add. Annotation : — Retd. Re Porder, Porder 
V. Porder, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Refd. Re Porder, Porder 
V. Porder, [1927] 2 Ch. 291. 

1775a. Surplus assets after payment oX com- 

position.] — Bkpt. made a composition with 
his creditors, which was approved, the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held : although tho order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor. — Flower v. Lyme Regis Corpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 356 ; 124 
L. T. 463 ; 37 T. L. R. 145 ; 65 Sol. Jo. 133 ; 
[1920] B. & C. R. 138, C. A. 

1781. Add. Annotation : — Refd. Re Porder, Porder 
V. Porder, [1927] 2 Ch. 291. 

1795a. Agreement not to prove — Promise by debtor 
to pay after bankruptcy.] — J(3nN v. Mendoza, 
[1938] 4 All E. K. 472 ; 150 I.. T. 548 ; 55 
T. E. R. 50 ; 82 Sol. Jo. 801. 


Part VI. — Official Receiver, Special 

Receiver. 


Manager, and Interim 


1808a. On grant of administration — Elstate of un- 
discharged bankrupt — Whether estate of 
trustee divested — After-aoqulred property.] — 

An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpey. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpey, in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee In bkpey. — Re 
Saiukant, [1923] 2 Ch. 302 ; 129 L. T. 826 ; 
fittb nom. Re Sarjeant, Ex p. Official 
Receiver, 92 L. J. Ch, 620; [1923] B. & 
C. R. 63. 

.1 — SeCf now, Bkpey. 

(Amendment) Act, 1926 (c. 7), s. 3. 

1836. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 401. 


1863. Add. Annotations : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163 ; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1981), 47 
T. L. R. 679. 

1879a. Application by receiver for annulment of 
adjudication — Whether receiver entitled to 
costs.] — Re A. & M., No. 226a, ante. 

1879b. Form of order.] — Where, on an unsuccess- 
ful appeal by the debtor, the Official Receiver 
becomes entitled to his costs, he is entitled 
to an order for taxation, for payment out of 
the £20 secui’ity paid into ct., & for any 
remaining amount of liis costs to bh paid out 
of the estate. — Re Smith, Debtor v. Official 
Receiver, Re Shaw, Debtor v. Official 
Receiver, [1938] 1 All E. B. 408 ; eub nom. 
Re Debtor, Ex p. Debtor v. Official 
Receiver (No. 507 of 1937), Re Debtor, 
Ex p. Debtor v. Official Receiver (No. 
549 OF 1937), 107 L. J. Ch. 223, C. A. 


PART V. SECT. 8, SUB-SECT. 8. 

s (p. 188) 1. In filino petition — 

Creditor prejudiced .] — ^ReHASms, flOSCJ 
N. Z, U li. 428.— N.Z, 


PART VI. SECT. 8. 

■w. When ootirt wQl appoint .] — 
Petitioner most convinoe the ot. that 
an Interim reoeiver is necessary to 


g rotect the creditors* interests . — Re 
ANADiAN Coal Supply, Ex p. 
Btapuds Bell Inc.. (1924] 2 D. L. K. 
831 ; 4 C. B. R. 677.— CAN. 
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Part VII. — The Trustee and Committee of Inspection. 


1889* Add, Annoiaiiona : — ^Apkd. Re Regent 

Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Consd. Re WigzeU, Ex p. Hart, [1921] 

2 K. B. 835 ; Scranton’s Trustee v, Pearse, 
[1922] 2 Ch. 87. Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814 ; Rc Gozzett, Ex p. Messenger 
& Co. V, Trustee, [1936] 1 All E. R. 79. Apld. 
Re Sandiford (No. 2), I talo- Canadian Corpn. 
V, Sandiford, [1935] Ch. 681. Refd. Re 
London County Commercial Reinsurance 
Omce, [1922] 2 Ch. 67 ; Rc Wait, [1927] 1 
Ch. 606. 

1890. Add, Annoiatio7}s : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The Trustee v, 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re WigzeU, Ex p. Hart, [1921] 2 K. B. 835 ; 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1893. Add, CUalionH L. T. 35; [1918-19] 

B. & C. R. 2 19. 

Add, Annotaiio):8 : — Apld. Rc Regent Finance 
& Guarantee Corpn. (1930), 69 L. Jo. 283. 
Consd. Re WigzeU, Ex p. Hart, [1921] 2 K. B. 
835 ; Scranton’s Trustee v, Pearse, [1922] 2 
Oh. 87. Distd. Re Wilson, Ex p, Salaman, 
The Trustee v, Keith, Prowse (1925), 133 
L. T. 814. Consd. He Sandiford (No. 2), 
Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681 ; Re Gozzett, Ex p. Messenger 
& Co. V. Trustee, [1936] 1 All E. R. 79. 

1893a. Duty not to take advantage oi mistake 

of fact.] — A receiving order was toade 
against a debtor, who thereupon applied foj* 
& obtained a stay of the advertisement of 
the receiving order & aU proceedings there- 
under pending an appeal therefrom. The 
appeal was subsecpiently dismissed it an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order <fe pending tlie hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpey. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee : — Held: (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpey. ; (2) thOv 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46 ; (3) there was 


nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re WiGZELL, Ex p. Hart, [1921] 2 K. B. 
835 ; avb nom. Re Wiozeli., Ex p. Trustee, 
90 L. J. K. B. 897 ; [1921] B. & 0. R. 42 ; 
aitb nom, R^ Wiozeu:., Ex p. Trustee v, 
Barclays Bank, Ltd., 125 L. T. 301 ; auh 
nom. Re Wigzell, Hart v. Barclays Bank, 
37 T. L. R. 520 ; 05 Sol. Jo. 493, C. A. 

Annotations: — As to (2) Distd. lie Wilson, Ex p. Salaman* 
The Trustee v. Keith, Prowse (1926), 133 L. T. 814. As 
<o (3) Consd. Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Refd. Re Loudon County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 

.] — See Bankruptcy (Amendment) 

Act, 1926 (c. 7), s. 4. 

i894a. Duty to recover statutory debt.]— 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
&; these cheques were cleared through various 
banks, as holder's. On Aug. 30, 1920, debtor 
was adjudicated bkpt. &> on Mar. 30, 1921, 
his trustee in bkpc 3 \ by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpey. under 
Bkpey, Rules, 1915, r. 123. Deft, took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ex p, Jamea, No. 60, ante : — Held : the 
claim the trustee in bkpey. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (o. 41), s. 2, & the decision 
of the House of lx)rds in Sutlers v. Briggs {ace 
Gaming & Waokking, Vol. XXV., p. 418, 
No. 213), was a statutory debt, dt there was 
nothing in Re Condon. Ex p. James, or in 
any of the cases in which the rule in that 
cose had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested In a trustee 
in bkpey., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpey. must 
be entered in the action for the amount 
claimed. — Scranton’s Trustee v, Pearse, 
[1922] 2 Ch. 87; 91 L. J. Ch. 679; 127 
L. T. 698 ; 38 T. L. R. 029 ; 60 Sol. Jo. 503 ; 
[1922] B. & C. R. 62, 0. A. 

Annotaii(m : — Be!d. Re Wilson, Ex p. Salaman, The Trustee 
V, Keith. Prowse (1926), 133 L. T. 814. 

1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval o 
official receiver.] — On June 20, 1924, a 
receiving order was made against W, on 
a petition presented on May 25, 1924, in 
respect of an act of bkpey. on May 1, 1924. 


m i. .1 — Re Canadian Coal 

Supply, Ex p. Staples Bkll Inc., 
[19241 2 D. L. R. 831 ; 4 C. B. R. 577. 
—CAN. 


•z. Order of appointment containino 
undertaking as to damages by petitioning 
(n‘tditor-~-Vndertaking not discharged on 
termination of appointment,] — Re Jack- 
son, [19261 1 D. L. II. 1189; 68 
O. L 482.— CAN. 


»a. Order appointing — Not appeal- 
able ,] — Ramsay Glass Co. v. Royal 
Bank of Canada, [19311 2 D. L. R. 
759.— CAN. 


■b. Po^vers of custodian — Rale of 
perishable goodf—Mu^ be physicaUv 
perishable,) — Re W^ebbeb, [1931] 2 

^ L. R. 269; 2 M. P. R. 513; 12 
C. B. R, 274.— CAN. 
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• 0 . Disposition of shares.}-— 

Re Estate of H. K. Reed & Co., Ltd. 
(No. 1), [19301 3 W. W. R. 98; 4 
D. L. R. 841 ; 12 C. B. R. 31.— CAN. 


PART VII. SECT. 1. 

■d. Repreaeniaiive of creditors — To 
enforce rights.y—Re Hemh, Exp, Gold- 
stein. [19231 3 D. L. R. 101 ; 4 C.B. R- 
84.— CAN. 



Cases 1894b— 1961a. Enolish and Empire Digest Supplement. 


W. was a promoter of boxing contests & 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & penmng that ^peal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr,, the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Buies, 1916, r. 316, represented the 
ofilcial receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W, proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the stadium. Various 
ticket agents paid W. fo* blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S, to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy, was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the monevs which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to moke reaps, pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the cha^rge given to the Wembley 


authorities was nugatory . — Be WiiflON, Ex p. 
Salaman, fl926] Ch. 21 ; 96 L. J. Ch. 68 ; 133 

L. T. 814 ; 70 Sol. Jo. 66 ; [1926] B. & 0. K. 96. 

1894c. Extent of duty.] — G. contracted with 

M. & Co. that they should build upon his land 
four greenhouses at a price of approximately 
£1,100, with the proviso that he was not to 
be bound by such contract unless he obtained 
a loan sufficient to meet his obligation under 
the contract. M. & Co. introduced G. to the 
Agricultural Mtge. Corpn., & a sufficient 
loan by the Corpn. to G. was arranged. 

The work having been carried out to the 
satisfaction of all parties, M. & Co. wrote to 
the Corpn. requesting payment by them of the 
£1,153 14s., & the Corpn. expressed their 
willingness to pay M. & Co. upon receipt of 
G.’s permission. M. & Co. sent a form of 
permission to G. for his signature, but on the 
very day of its arrival a receiving order was 
made against G. The trustee in G.’s bkpcy. 
was able to sell the land at an enhanced price 
by virtue of the presence on it of the four 
greenhouses. M. & Co. then sought to 
restrain the trustee from dividing £1,163 14s., 
part of the proceeds of sale of the said land 
among the creditors generally & claimed the 
said sum for themselves in full : — Held : 
as M. & Co. at the date of the receiving order 
had no right to receive the loan from the 
* Corpn. without the consent of G., the said 
sum was divisible between the general 
creditors. The facts did not warrant the 
application of the doctrine of iie Condon^ 
Ex p. Jaynes^ No. 1889, as M. & Co. by their 
own failure to obtain a charge to secure their 
debt were in the position of imsecured 
creditors. — Be GozzEiT, Ex p. Messenger & 
Co., Ltd. r. Trustee, [1930J 1 All. E. B. 79 ; 
80 Sol. Jo. 146, C. A. 

1895. Add, Annotations : — Consd. Re Wigzell, Exp, 
Hart, [1921] 2 K. B. 836 ; Scranton’s Trustee 
V. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p, Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814. Consd. Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283 ; Be Gozzett, Ex p. Messenger & Co. v. 
Trustee, [1930] 1 All E. B. 79. 

1896. Add, Annotations : — Consd. Re Stokes, Ex p. 
Hellish, [1919] 2 K. B. 266 ; Re Thellusson, 
Ex p, Abdy, [1919] 2 K. B. 735. 

1961a. Suspension of bankruptcy — Death of 

trustee.] — Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Oh. has jurisdiction, under 
the Trustee Acts, to appoint new trustees. — 
Re Raphael’s Trust Estate (1870), L. R. 
9 Eq. 233 ; 39 L. J. Ch. 200 ; 18 W. R. 247. 


PART Vll. SECT. 2. SUB-SECT. 2. 

1911 ii. .1 — London 

Bridge Works, Ltd. (Ont.), 11926] 4 
D. L. R. 1121.— CAN. 

k i. Not secured creditor who ha^ 

not valued securitp,] — Re London 
Bridge Works, Ltd. (Ont.), [1926] 
4 D. L. R. 1121.— CAN. 

Q 'j'rutit company as pro.vy for 

creditor .] — At the elex^tioii of a trustt^e 
the votes of a trust eo. as prt>x> fi>r 
oreditors aro Illegral. — Be Ditciibukn 
Boats & AntcitAKT (1936), Ltd., 
(193812 D.L.R. 518 ; 7 F. L. J. (Can.) 
292,— CAN. 


1943 1. Who may appeal against 
decision on election — Custodian not 
being creditor .) — The custodian ap- 
pointed by the offloial reoeiver after an 
authorised assigmment under Bkpcy. 
Act, If he is not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the official reoeiver as 
chairman of the first meeting of 
creditors who, after passlntr on the 
admission or rejection of proofs of 
claim for the purpose of voUns. has 
declared a oertaki person elected as 
trustee . — Re MoCk>UBBET, [19241 2 
D. L. R. 1136 : [19241 2 W. W. R. 348 ; 
4 O. B. R. 642.— CAN. 
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PART VII. SECT. 2, SUB-SECT. 6. 

1969 il. Con/lici of interest d: 

duty .] — Where a trust oo. was an 
authorised trustee in the bkpcy. of a 
limited co., & certain directors &. 
shareholders of the latter, having large 
claims agrainst debtors* estate, were 
also shareholders of the trust co., one 
being also a director, it was considered 
undesirable that the trust co. should 
continue to act. Sc another trustee was 
appointed . — Re Shaw (Walter W.) 
On., Ltd» [1922] 3 W. W. R. 119; 
68 D. L. R. 616.— CAM. 



VoL IV.— Banktapicy. Casea 1966a— 2114. 


1966a. Refusal to convene creditors* meet- 

ings.] — Be Burn (J.)» Ex p. Dawson (E. W. 
de V.), McClellan (H. T.) & Trustee, No. 
6318a, post, 

1066b. In regard to convening meeting of 

creditors.] — (1) Creditors who, pursuant to 1914 
Act, 8. 79, have required the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specided resolutions, 
cannot obtain an order from the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is of 
opinion that no useful purpose would be 
served thereby. A trustee is entitled to 
apply to the ct. for directions under sect. 
79 (3) as to whether a meeting ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts & arguments 
necessary to enable the ct. to come to a 
proper decision. — Re Burn, Dawson v. 
McClellan (No. 2) (1931), 101 L. J. Ch. 
113 ; [1931] B . & 0. K. 108. 

2007a. Without order of court for 

delivery of accounts.] — The ct. has jurisdiction 
under 1914 Act, s. 105 (5), to .make .an 
immediate & uncondition^ order for the 
committal of a trustee of a deed of arrange- 
ment for non-compliance with an order of 


the Board of Trade made in pursuance of 
Deeds of Arrangement Act, 1914 (c. 47), s. 13, 
to transmit an account of his receipts & 
payments as such trustee. — JRe Allen, [1935] 
Ch. 74; 152 L. T. 328 ; sub nom. Re Allen, 
Ex p. Board of Trade r. Nelson, 104 
L. J. Ch. 204 ; [1934] B. & C. R. 99. 

2028a. .] — Where a trustee in bkpey. 

with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr. *8 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
A; his own client but that of “ where the client 
& others are interested in a common fund." 
t.c. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee. — Re Lavey, Ex p. Cohen & Cohen, 
[1921] 1 K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 572 ; [1920] B. & C. R. 171. 

2114. Add. Annotations : — Apld. Re Burn, Ex p. 
Dawson (E. N. de V.), McClellan (H. T.) & 
Trustee, [1932] 1 Ch. 247. Refd. Sevenoaks 
U. D. C. r. Twynara, [1929] 2 K. 440. 


PART VII. SECT, 4, SUB-SECT. 2. 

•b. To employ hanicrupt at re- 
muneration — Approbation of court ,] — 
Held : the employment of bkpt. & the 
terms of his employment, including: his 
remuneration, must have the appro- 
bation of the ct. ; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 18.*) 7, s. 270. — lie 
Mackay, MoGuinnbbs v. Hollings- 
HKAD (1921), .'>.5 I. L. T. 89.— IR. 

■ 0 . To accept tendera.] — When the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors to do so. — Re Brown Taxi 
Co. & Detroit Radiator CJo. (1922). 
65 D. L. R. 136.— CAN. 

8d. To dispose of property.] — 
When the trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do so. — Re Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 
D. L. R. 136.— UAN. 

•e. To dispose of shares — Applica- 
tion for direction of court.] — Re Estate 
OF H. K. Reed & Co., Ltd. (No. 2), 
[1930] 3 W. W. R. 158 ; 4 D. L. R. 
923 ; 12C. B. R. 33.— CAN. 

sf. To lease.] — On a motion undei 
sect. 84 of Bkpoy. Act by a secured 
creditor to reverse the trustee’s act or 
decision, authorised by the creditors & 
inspectors, in leasing the plant of the 
bkpt. for the current; year : — Held : a 
tnistee in bkpey. Ims no power to 
lease under sect. 43 of Bkpoy. Act & the 
lease was accordingly set aside. — 
Seohabt Fisheries, Ltd., He Edward 
Rennebero & Sons Co. v. Canadian 
Oredit Men's Trust Assocn. (B. C.). 
[1929J 4 D. L. R. 636 ; 2 W. W. R. 
413 ; 10 C. B. R. 665.— CAN. 

1983 1. paymenl — Power to make — To 
compleie contract.] — Debtor agreed to 
purchase ^ods on condition that 
should he fail to complete payment he 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. : — 
Held : the tmstee might pay the last 
instalinent Sc retain the goods. — Re 
Lemtettx Sc Oopptno Motor Distri- 


BUTOUIKS (1922), 69 D. L. R. 105 ; 1 
O. B. R. 464,— CAN. 

PA'^T vn. SECT. 6, SUB-SECT. 1.— A. 

i l. So7nti creditors not notified.] 

f the tiu'’tee discovers that he has 
failed to send t'> t ome of the creditors a 
notlex) Intended to be sent to aU, be 
should notify th<f»o who have boon 
overlooked to file their proofs & should 
advise them of what has taken place ; 
it Is not necessary to call a now meet- 
ing. — Re Canadian Cereal & Fix>ur 
Mills Co. (1922), 67 D, L. R. 234 : 51 
O. L R. 316 ; 2 C. B. R. 158.— CAN. 

2001 i. To realise to best advantage — 
Acceptance of tenders.)— The trustee 
must be governed by the advice of the 
inspectors & by ordinary business 
Judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets. — Re Canadian Cereal 
& Flour Mills Co. (1922), 67 D. L. R. 
234 ; 51 O. L. R. 316 ; 2 O. B. R. 168. 
—CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

B. (b). 

2008 11 a. Accountant — Charge 

for clerk’s time ] — Where an accouut- 
uut’s work is indispensable a trustee 
under Bkpey. Act may be allowed to 
oharge against the estate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee penounoes any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work of its employees must be 
disallowed as disbursements. — Re 
Bryant, Isard &Co., [1925] 4 D. L. R. 
157 ; 57 O. L. R. 471 ; 5 C. B. R. 799, 
—CAN. 

sg. Costs incurred before appoint- 
ment of inspectors.} — Solrs.’ coBts for 
servloee rendered prior to the appoint- 
ment of Inspectors are not taxable 
against the estate. — Re Stonebero 
(1922), 69 D. L. R. 728; [1922] 2 

W. W. R. 1328.— CAN. 

•h. SalarUs of reaular employees .] — 
A custodian or trustee in bkpoy. can- 
not recover as disbursements, the 
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salaries paid its regular employees. — 
Re Cheviuf.r & Sons, Ltd., [19281 2 
W. W. R. in ; 37 Man. L. R. 444 ; 10 
C. B. R. 27.— CAN. 

ART VII. SECT. 6, SUB-SECT. 1.— 

B. (0). 

gi. .] — The taxation of a trustee 

)d bkpey . 'h bill of fees & disbursenionts 
will bo reopened when it appears 

C rimd fade that improper items have 
een Included. Proof that the taxing 
master did not understand how far the 
Inspectors had approved the accounts 
will establish such a primd fade cose. — 
Re J. Htanlby Wedlock, Ltd., 
[1925) 2 D. L. R. 666 ; 6 0. B. R. 626.— 
CAN. 

2031 1. Basis of taxation of solicUor’s 
charges — Amount of costs limited.] — Re 
Mkrsicrvkys, Ltd., [1924) 1 D. L. R. 
1037 ; 4 C. B. R. 493.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 
C. (a). 

2035 1. Order for payment — When 
granted — l*roceeds of sale handed over 
to debtor.] — Where debtor parts with 
pronerty to a trustee who, in fraud of 
creditors, dispose* of It & hands over 
the proceeds oi the sale to debtor, such 
a fraudulent trustee may bo compelled 
to pay to the creditors the money 
which ho received as a result of such 
sale. — Oamkron v. Moseley, [19231 
3 D. L. R. 267.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— H. 

sk. Trustee giving secreA information 
to purchaser of part of estate — Right to 
set aside sale.] — Re Davies Footwear 
CJ o., Underhills, Ltd., v. Barber 
(1923), 53 O. L. R. 467 ; 4 O. B. R. 
131.— CAN. 

•1. Effect of Bankruptcy Act, 1914, 
8. 80.1 — Above sect. Is not Intended to 
confer a general jurisdiotlon upon the 
Ct. of Bkpey. to set aside such a sale & 
thereby affect rights acquired by pur- 
chasers. — Re Chirnsidb ; Diobt v. 
Union Trustee Co. of Australia, 
Ltd. (1929), V. L. R. 217.— A US. 




Oaies 2158— 2S08a. English aijd Empire Digest Supplement, 


2158. Add. AnnotcUion : — Consd. Be Katherine et 
cie, Ltd., [1982] 1 Oh. 70. 

2176. Add. Annotation : — Refd. Spencer v, Ash- 
worth, Partington, [1926] 1 K. B. 689. 

2264a. .] — trustee having persistently dis- 

regarded the directions of the Board of 
Trade to send his accounts for audit the Board 
of Trade removed him. His accounts were 
sent in shortly after his I’emoval, & it was not 
alleged that he had been guilty of any mis- 
appropriation or other irre^arity. The 
creditors by ordinary resolution disapproved 
of the trustee’s removal, & the trustee 
appealed to the High Ct. The ct. held, on 
the facts, that the Board of Trade’s decision 
to remove the trustee was right. The motion 
was accordingly dismissed with costs. — 
Be Rothman & Allanswick, Ex p. Rubhns 
V. Board of Trade, [1934-5] B. & C. R. 
224. 

2288. Add. Annotation: — Refd. Re Bulmer, 
Greaves v, I. R. Oomrs., [1937] 1 All E. R. 
823. 


2298a. Holder of proxy from company.] — 

At the date of the receiving order the bkpt. 
had on deposit with a bank certain preference 
&; ordinary shares which had been deposited 
by him by way of security for a loan. A 
creditor for a large sum of money, a limited 
CO., was appointed one of the members of 
the committee of inspection in the bkpcy. 
The CO., being unable to act personally, 
appointed applt., who was its chairman, to 
act as its general proxy on the committee. 
In the course of the bkpcy. the applt., 
whilst so acting, purchased some of the 
deposited shares from the bank without any 
knowledge that the person who had deposited 
the shares was the bkpt. & that the equity 
of redemption in them formed part of his 
estate. Applt. subsequently sold some of 
these shares ; — Held : applt. must in the 
circumstances of the case be treated as a 
member of the committee of inspection & 
was therefore in a fiduciary relation to the 
bkpt.’s estate. He was therefore precluded 
on general equitable principles from entering 
into the j)resent transaction, which was 


PART VH. SECT. 6. SUB-SECT. 2.— A. 

21251V a. ** C(i»h receipts.*'] 

— The trustee Is to be confined to five 
per cent, of the conh receipt h lu all 
circuin stances, unless the inspectors In 
writlnt? increase the amount & the ct. 
approves. — lie Bryant Isard & Co., 
lll«5} 4 D. L. H. 157 ; 57 O. L. K. 
471 ; 6 O. B. li 799 : varying (19^51 1 
D. L. R. 847 ; 5 O. B, 11. 393.— CAN. 

2125 iv b. Meaning.] 

— lie Johnston, [1926] 4 I). L. H. 22li. 

—CAN. 

2126 Iv 0 . Bkpcy. Act, 

1927 (c. 11), B. 86, does not recofrnlse 
6 per cent, of the cash receipts os the 
ordinary commission allowable to a 
trustee in bkpev. ; but merely fixes 
6 per cent, as the limit of the charge 
to he allowed, except with the approval 
In writing of the Inspectors & of the ct. 
Under the ciroumstanws lu the present 
case a commission of 3 per cent, on 
both the receipts & on the cosh received 
by the trustee under a composition 
agreement was held to be reasonable. — 
Re Chkvuiicr & Sons, Ltd., 11928] 2 
W.W. R. Ill; 37 Man L. R. 444 ; 10 
C. B. R. 27.— CAN. 


■m. Right to priitrUy — Over Crown 
debts.] — The trustee is entitled to be 
paid his fees & expenses In priority 
to the Crown. — Re Canadian Carpkt 
Sc Comforter Manufactubino Co., 
Ex p. A.-G. FOR Canada, [1924] 4 
D. L. R. 1307 ; 6 C. B. U. 54.— CAN. 

sn. Over claims for taxes.] — A. 

trustee in bkpcy. is entitled to retain 
his fees Sc expenses out of the estate in 
priority to the Crown's claim for sales 
taxes. — Re Toronto Metal & Waste 
Co. (1921), 67 D.L. R. Ill ; 61 O. L, R. 
287 ; 2 O. B. R. 138.— CAN. 

■o. — .] — The claim of the 

trustee in bkpev. for his expenses is 
payable in priority to the taxas owing 
oy debtor to a municipality. — Re 
Adams Shoe Co., Kx p. Town of 
Penetanouishkne, [1923] 4 D. L. R. 
927.— CAN. 


sp. .) — The trustee in 

bkpcy. *8 cliUm for his foes Sc expenses 
always preoedes the Crown's claim 
for taxes under War Revenue Tax Act. 
—Re Davis, [19241 8 D. L. R. 656 : 4 
C. B. R. 698.— CAN. 


tt. Over claims by landlord.]— 

If the landlord's claim arose anterior 
to that of the Crown's claim for teixes, 
the trustee's claim for his tees & 
expenses wUi count after the landlord’s 
claim.— iff Davis. (19241 8 D. L. R. 
566 : 4 O. B. R. 698.— CAN. 


Priorit y of debts generally, see oases 
In Part Xll., posk 

q i. Rower of covrt to enforce pay- 
mcnt.\ — The ct. uill not dispose of a 
petition for an order for Immediate pay * 
uiont of the trunteo's costs. — Men’s 
A iTiRK Registered v. Hart (1922), 
68 D L. R. 193 ; 2 C. B. H. 634.— 
CAN. 


•v. Non-payment of fees — Whether 
ground for setting aside composition. ] — 
Lake 8t. Joseph Hotel v Grosleau 
(1928), Q. 11. 45 K. B. 118 ; 10 C. B. K. 
14.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

■w. Duty to ohtatn indemnity — 
Value of estate uncertain. J — Where there 
Is any doubt as to the value of the 
estate an authorised trustee Bbould 
before proceeding with lt« adminis- 
tration, obtain an indemnity from the 
creditors,— Re Gump (1921), 69 D. L. R. 
202 ; 61 O. L. R. 118 ; 2 C. B. R. 56.— 
CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— B. 

2169 I. Receiver handing over assets 
to trustee — Whether ' lien for charges — 
Whether locus standi to impeach 
management of trustee.}— Held : (1) the 
interim receiver's fees & expenses were 
a first charge upon the assets. Sc should 
be paid in priority to other foes & 
expenses, in the adininistration thereof ; 
(2) no one except the creditors can 
attack the trustee upon the grround 
that be has mismanaged the estate. — 
Re Gump (1921), 69 D. L. R. 202 ; 51 
O. L. K. 118 ; 2 C. B. R. 66.— CAN. 

2169 U, .] — Before the 

making of the receiving order debtor 
CO. made on assignment to T., an 
authorised trustoo, who had no know- 
ledge that a bkpcy. petition had been 
filed before the assignment : — Held : 
r. having acted innocently, ought to 
receive remuneration for his services, 
which must be treated os an expenditure 
of the trustee, ranking ahead of tbeolalin 
of the Crown . — Re Toronto Metal & 
Waste Co. (1921), 67 D. L. R. Ill ; 
51 O. L. R. 287 ; 2 C. B. R. 138.— CAN. 

■x. Bankrupt insured for benefit of 
creditor — Policy moneys held in truei 
for creditor.}— Re Wilner (Ont.), 
[19281 2 D. L. R. 396 ; 8 C. B. R. 616. 
—CAN. 

ty. Trustee carrying on business — 
Liaoiliiy for goods supplied.] — Re 
Allied On. Sc Gas Co., Smith v. 
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Trustee (Ont.), [1928) 2 D. L. R 
986 ; 10 C. B. R. 69.— CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— B. 

BZ. Who may vote. — Wife of bank- 
rupt.) — Bkpcy... (Scotland) Act, 1913, 
8. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
election of the trustee, but that in all 
other respects she may be ranked as a 
creditor. Sect. 7 1 enacts that a 
majority In number & value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee : — Held : the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee was nothing 
more than a step in the procedure for 
electing a new trustee. — M ac Naught 
r. Sievwright, [1928] S. C. 687. — 
SCOT. 

PART VII. SECT. 9, SUB-SECT. 1.— 
C. (a). 

■a. For good cause.] — If a trustee 
In bkpcy. acts throughout with the 
consent of the creditors. Sc If his 
appointment os trustee is confirmed 
at a gonerol meeting of creditors, there 
can bo no grounds for dismissing him 
from office. — Lanoloib v. Lkmire. Re 
Gardner(1922).65 D. L. R. 128.— CAN. 

PART VII. SECT. 9. SUB-SECT. S. 

2285 i. Revocation of order of retease — 
To enable trustee to administer after- 
acquired property-^Estate administered 
in ignorance of existence of property. }— 
Re Watbon (1927), 61 O. L. R. 173.- 
CAN. 

PART VII. SECT. 10. 

Bg. Must he appointed by creditors.] 
— The creditors of a bkpt. have no 
power to delegate their power to 
appoint inspectors of the estate. — 
Banoub Canadienne Nationalk V. 
Mutual Life Xnburakcb^o. op New 
York & Shraogk, (19331 1 W. W. R. 
608.— CAN. 

sm. Power — To override creditors* 
instructions to frusice,] — Where at a 
creditors' first meeting they instmet 
the trustee to give priority to certain 
claims : — Semhle : it is not competent 
for the inspectors to override such 
instructions.— /?e Olympia Cafe Oo., 
Ltd., Exp. Bedau, [19271 1 D. L. R. 
907 ; (1927) 1 W. W. R. 131.— CAN. 

sp. Exercise of jxnvers — Must ad 
personallu.h—Re Bbown Taxi Co. Sc 
Detroit Radiator Co. (1922), 66 
D. L. R. 136.— CAN. 
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therefore void against the trustee in bkpcy. 
As, however, the transaction was entered into 
by applt. in ignorance that the shares formed 
part of the bkpt.’s estate, the ct., whilst 
ordering him to hand over to the trustee 
in bkpcy. the shares retained by him (subject 
to his lien for the price paid by him), would 
not order him to replace the shares sold by 
him but would be content to require him to 
account for the purchase money actually 
received for the shares which he had resold. 


The validity of the ai)pointment of a 
limited co. as a member of a committee of 
inspection doubted. — lie Bulmer, Ex p. 
Greaves, [1937] Ch. 499 ; sub nom, lie 
Bulmer, Greaves v. Inland IIevenue 
CoMiiS., [1937] 1 All K. R. 323 ; 106 L. .T. Ch. 
268 ; 166 L. T. 178 ; 63 T. L. K. 303 ; 81 
Sol. Jo. 117 ; [1936-7] B. & C. R. 196, C. A. 
2299a. Resolution of — Proof of.] — O gus (1936)» 
80 Sol. Jo. 425 ; sub nom. Practice Note. 
[1936] W. N. 160. 


Part VIII. — Proof of Debts. 


2344. Add, Annotation : — Consd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 98. 

2353. Citations : — Delete “1 L. J. Bey. 44.” 

2385. Add, Citations : — affg, S. C. sub nom, 
Morgan v. Hardy (1887), 18 Q. B. D. 616, 
0. A. ; revsg, (1886), 17 Q. B. D. 770. 

Add, Annotations : — Consd. James Smith & 
Sons (Norwood), Ltd, v. Goodman, [1936] 
Ch. 216. Refd Baker v. Lloyd’s Bank, [1920] 

2 K, B. 322. 

2892* Add. Annotation : — Refd. Re Simms, [1930] 

2 Ch. 22. 

2415. Add. Ciiaiion:—! Ves. & B. 112. 

2419a. Forbearance to prove on agreement by 
third party to pay debt — Bankruptcy of third 
party.] — M.B.C. Co. brought an action against 
F. claiming repayment of a loan. Before 
judgment could be obtained a receiving 
order was made against F. In consideration 
of M.B.C. Co. foregoing its right to prove in 
the bkpcy. of F., C. promised to pay to M.B C. 
Co. on demand the amount of the loan. No 
part of this sum was paid, & M.B.C. Co. 
obtained judgment against C, in respect of it. I 


A receiving order was then made against 
0. M.B.C. Co. tendered a proof in the 
bkpcy. of C., but the trustee rejected it : — 
Held : the giving up by M.B.C. Co. of its 
right to prove in the bkpcy. of F. was good 
consideration for the promise by C. to |)ay 
the amount agi'ecd, & M.B.C. Co. were 
entitled to prove in the bkpcy. of C. — Re 
Cuthbert, Ex p. Monnoyeu British Con- 
struction Co., IjTd. V. Trustee, [1936] 1 All 
E. R. 342. 

2429. Add, Citation : — 1 6 L. J. Bey. 9. 

2453. Add. Annotation : Consd, James Smith & 
Sons (Norwood), Ltd. v, Goodman, [1936] Ch. 
216. 

2458. Add. Annotation : — Consd. Re Houlder, [1920] 
1 Ch. 206. 

2463. Add. Ciiaiions : — affg. 8. C. sub nom* 
Morgan v. Hardy (1887), 18 Q. B. D. 640, 
C. A. ; revsg. (1886), 17 Q. B. D. 770 
Add. Annoiaiioyis : — Apld. James Smith <fc 
Sons (Norwood), Lid. v. Goodman, [1936] 
Ch. 216. Refd. Baker v. Lloyd’s Bank, 
[1920] 2 K. B. 322. 


2298 I. To consent to appointment 

of solicitor — No particular form neceesary 
— Must he specific.) — Ite Bryant, 
ISARD & Co. (Ont.), (1926] 4 D. L. R. 
440 ; 7 C. B. R. 594 ; varyina. (1926] 
1 D. L. R. 34 ; 7 C. B. R. 93.— CAN. 

PART VII. SECT. 11. 

sd. AtUhoriaed trustee acting for 
estate toithovi authority.) — R. was ap- 
pointed an authorised trustee In bkpcy. 
F. another authorised trustee, made an 
arranfiremeut with R. whereby ho 
purported to transfer to R. the ad- 
ministration of an estate & R. pro- 
ceeded to deal with the estate as if he 
had become authorised trustee. In 
an action upon a security bond given 
by R. : — Held : the security required 
by the Act applies only to an authorised 
trustee in bkpcy. after his aimolnt- 
ment as trustee of an estate ; U. did 
not act as an authorised trustee under 
the Act ; therefore deft. co. never 
became liable for his misconduct. — 
Mulvey V. General Accident Assce. 
Co.. [19301 2 D. L. R. 657 ; 65 O. L. R. 
110; 11 C. B. R. 273.— CAN. 

PART VIII. SECT. 4 , SUB-SECT. 1, 

m i. Meaning of.) — “ Un- 

liquidated damages ” in sect. 104 of 
Bkpcy. Act, R. S. C., 1927, which 
provides that demands in the nature of 
unliquidated damages arising other- 
wise than by reason of a contract, 
promise, or breach of trust shall not 
be provable in bkpcy., means* im- 
liquidated damages according to the 
law & practice of the province. — 
McAhjsteb & McAllister n. ORRoenf, 
[19371 3 W. W. R. 267 ; suh wrm. Tie 
McAllister, McAllister & Co. v. 


Okrock, [19371 4 D. L. R. 353 ; 4 5 
Man. L. H. 433.— CAN. 

2385 ii. Bankruptcy Act, 8. 44), 

— The above sect, does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an obligation to a third 
person, — Re Excklpior Electric 
Dairy MAcniNERV, Ltd.. [1923] 3 
D. L. R. 1170; (1922). 52 O. L. R. 
225 ; 2 C. B. R. 699.— CAN. 

■e. Debt due from association pro- 
hitnie.d from dealing on credit system.) 
— Held : not provable. — Be Kelvino- 
TON Grain (Irowers* Co-opkraiive 
Ashocn., [19241 1 D. L. R. 249.— 
CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— B. 

2427 i, Bantcruptcy of purchaser — 
Part delivery before bankruptcy — Can- 
cellation of contract.) — The insolvent 
oo. agreed to buy sugar, to be delive^-cd 
in fixed monthly instalments. After 
certain deliveries bad been made the 
sugar co. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The Insolvent 
CO. made no demand for deliveries & 
the sugar oo. made no tender : — Held : 
the sugar co. could not bo permitted to 
lie by until the whole period of the 
contract was up & then claim damages 
for the failure to call for delivery during 
each of the preoe<iing months. — Be 
Rockland C^ooa & Chocolate Co. 
(1921), 64 D. L. R. 644 ; 51 O. L. R. 
19 : 2 C. B. R, 43.— CAN. 

2428 I. .Resaie by vendor — Proof 

for loB8 on resale.] — Held : the vendors 
could prove for such damages as they 
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would have been entitled to recover 
against the insolvent for tho breach of 
the coutraei. — Re Haciiborn (1922), 
67 D. L. R. 227 ; 51 O. L. R. 312 : 2 

C. B. R. 224.— UAN. 

2438 i. Pa'irment in foreign 

currency.) — Held : the vendor entitled 
to prove for an amount equivalent 
in value to tho amount payable in 
foreign currency. — Re. McKay (1 922), 62 
O. L. R. 406 ; 3 C. B. R. 462.— CAN. 

2438 U, Goods not reasoruibly 

fit for required purpose.) — Held: tho 
value of the goods should be estiniatod, 
tho daraogos incurred by tho purchaser 
deducted, & tho balance proved for. — 
He Hcotland Woollen Mills Co., 
[19231 2 D. L. R. 274 ; 3 C. B. R. 636. 
—CAN. 

sf. Bate dh p^trrhnsc in bulk.) — Claim 
of purchtiser to rank on estaU* of ven- 
dor dlHallowod. — Re Write, (1925) 1 

D. L. R. 1189 : .58 N. S. R. 1 ; 5 

C. B. R. .511.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.- C. 

2448 iv. Por full amftunl 

of rerU due — N oturithstanding agr cement 
for reduction of rent in consideration of 
compromise — Compromise not carried 
out.) — Re Martins, Ltd. (N. 8.), 

[19261 2 D. L. R. 685; 7 C. 13. R. 
485.— CAN. 

2466 i. Proof by sub-tenant — Against 
tenant — Failure to obtain renewal. 1 — 
Sub-tenant who has failed to obtain 
further sub -lease owing to bkpcy. of 
tenant & disclaimer by trustee is 
entitled to rank as a creditor for 
damages against the estate of the 
tenant, — Re Schulte-United, Ltd., 
[19341 4 D. L. R. 51 ; O. R. 453.— CAN. 
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2467. Add» Annotation : — Retd. Re Lister, Ex p. 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. 

2508. Add. Annotation : — Expld. Re Houlder, 
[1929] 1 Ch. 205. 

2509. Add. Annotation : — Distd. Re Houlder, [1929] 
1 Ch. 205. 

2514a. Payments received from other sureties.] 

— In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
CO. The loan was secured by the joint & 
several covenant of the borrowers & the 
sureties & by a ratge. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, &; on Jan. 26 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 payments of 
principal & interest by the other sureties 
& £462 credited cx gratia as the surrender 
■ value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, tJie creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20.*?. in the 
pound. — Re Houlder, [1929] 1 Ch. 205 ; 
snh nom. Re Houlder, Ex p. Rabbidgb v. 
Eagle Star Dominions Insurance Co., 98 
L J. Ch. 12 ; 140 L. T. 326 ; [1928] B. & 
C. R. 114. 

2545. Add. Annotation : — Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

2546. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J.Ch.358. 

2557. Add. Annotations : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. ( 1 930 ), 99 L. J. Ch. 358. 
Retd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 

2560. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton 7’extile Assocn. ( 1930 ), 99 L. J. Ch. 358. 


2591. Add. Annotation : — Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Citation : — 16 L. J. Bey. 9. 

2646. Add. Annotation : — ^Dlstd. Re Houlder, [1929] 
1 Ch. 205. 

2647. Add. Annotation : — ^Refd. Be Houlder, [1929] 
1 Oh. 205. 

2649. Add. Annotation : — Consd. Be Houlder, 
[1929] 1 Ch. 205. 

2650. Add. Annotation : — Refd. Re Houlder, [1929] 

1 Ch. 206. 

2703. Add. Annotations : — Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch.368. 
Refd. Re Warren, Wheeler r. Mills, [1938] 

2 All E. R. 331. 

2721a. Against general partner — Bankruptcy 

of limited partnership.] — X. was the 
sole general partner in two limited partner- 
ships, Firm A. & Firm B. By May 12, 1931, 
five bills of exchange had been drawn on 
Firm B., who accepted them by X. as 
managing partner. Receiving orders were 
subsequently made against both firms on X.’s 
etition, & in each case X. was adjudicated 
ankrupt : — Held : the holders of the bills 
were entitled to prove in the Firm A. bkpcy. 
— Re Barnard, Martins Bank v. Trustee, 
[1932] 1 Ch. 269; 101 L. J. Ch. 43; 146 
L. T. 191 ; [1931] B. & 0. R. 73. 

2770. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P, 113. 

2791a. Apportionment of dividend.] — The covenantor 
by deed covenanted to pay an annuity to 
trustees for the benefit of his son, &, in certain 
events, for the benefit of other persons. The 
covenantor became bkpt. & the trustees 
lodged proof for the amount of arrears of 
annuity together with a sum which repre- 
sented the capitalise^ value of the annuity. 
Proof was admitted for a smaller sum & a 
dividend declared & paid. The question 
was whether the whole of the dividend was 
payable to the annuitant & if not how it was 
to be apportioned : — Held : the dividend 
must be apportioned in the ratio which the 
arrears of annuity bore to the total proof 
lodged. The portion representing arrears 
should be paid to the annuitant & the balance 
invested in the purchase of an annuity to be 
administered by the trustees in accordance 
with the trusts declared in the deed. — 
Re Beecham’s Settlement, Johnson v. 
Beecham, [1934] Ch. 183 ; 103 L. J. Ch. 33 ; 
150 L. T. 351. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 

2481 Iv. Contingent on aiinnvor- 

ship of wife.] — Re Laing (1921), 64 
D. L. R. 637 ; 51 O. L. R. 11 ; 2 
0. B. R. 38.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b) iii. 

252611. .)—Wc Andrew Mother- 

well Estate, [19231 4 D. L. R. 986; 
affd. 25 O. W. N. 339.— CAN. 

1 i. .] — Held : the surety could 

not rank on the estate befort’t the 
creditor had been paid in full . — Re 
OouQHLiN & Co., Ex p. Guarantee 
Oo. OF North America, 11923] 4 
D. L. R. 971 : 3 W. W. R. 1177.— 
CAN. 

2545 ill. — The contingent 

liability of a surety who ha^i not been 


called on to pay is a debt provable on 
the bkpcy. of the principal debtor. — 
Re Fromknt, Alberta Lumber Co. r. 
Alberta Department of Agricul- 
ture, [19231 3 D. L. R, 377 ; [1923] 2 
W. W. R. 415 ; 5 C. B. R. 763.— CAN. 

2545 iv. .] — A surety who has 

not paid or been excused becomes on 
the Insolvency of the principal debtor 
a conditional creditor, & may as such 
prove his claim against the Insolvent 
estate. — Rcssouw. etc. ». Hodgson, 
11926] App. D. 97.— S. AF. 

sg. Creditor agreeing to pay off 
debt due to another credunr — Agreement 
not carried ottf,] — Held : the creditor 
was entitled to rank as a creditor for 
the amoimt which he bad agi-eed to 

r iay off. — Re Benson -Johnston, Ltd.. 
1924] 4 D. L. R. 376 ; 5 C. B. R. 196; 
affd. 11923] 1 D. h. R. 999; 5 0. B. R. 
414.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b) iv. 

2560 I. Co"8urety*8 liabiXity to oon- 
tribuHon.] — A surety can prove in the 
bkpcy. of a oo-surety for contribution, 
although the proving surety has not 
paid the creditor anything.— Fro- 
MENT, AI.BERTA LUMBER CO. V. 
Alberta Department of Agricul- 
ture, [19251 3 D. L. R. 377 ; [1923] 2 
W. W. R. 415 : 3 C. B. R. 766.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 
F. (b) i. 

2666 I. Proof for aggregate snm of 
several bills .] — The liability of an 
endorser arises in respect of each 
ludividual note & a bank cannot make 
a general claim against a bkpt. estate 
as endorser of a large number of notes. 
—Re Hates, McKay Sc Sharp, Ltd. 
<1934). 7 M. P. R. 535.— CAN, 
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2806. Add, Annotation : — Refd. Dewe v. Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

2807. Add, Citations: — sub nom. Re Dodds, Ex p, 
Vaughan*8 Exors., 26 Q, B. D. 629 ; 02 L. T. 
837 ; 39 W. R. 126 ; 6 T. L. R. 293 ; 7 Morr, 
199. 

2810. Add, Annotation : — Refd. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 

2811. Add, Annotation : — Refd. Re Hedderwick^ 
Morten v, Brinsley, [1933] Ch. 069. 

2812. Add, Annotations : — Consd. Firman v. Royal, 
[1926] 1 K. B. 681. N.F. Re Hedderwick, 
Morten v, Brinsley, [1933] Ch. 669. 

2815. Add, Annotations : — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 L. J. Ch. 313. 
Folld. Re Hedderwick, Morten v. Brinsley, 
[1933] Ch. 669. Refd. Campbell v, Camp- 
beU, [1922] P. 187. 

2829. Add, Annotation : — Refd. Schlesinger & 
Joseph V, Mostyn, [1932] 1 K. B. 349. 

2851a. For what amount company may prove — 
Sh^es reissued. ] — ( 1 ) Where a co. in pursuance 
of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, & tht^ arts, provide that notwith- 
standing forfeit ire the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex -shareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due al the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 1 
by the new allottees must enure for the j 
benefit of the original allottee who has t 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing k) pay the calls 
rendered him liable . — Re Bolton, Ex p. 
North British ARfiPiciAL Silk, Ltd., [1930] 

2 Ch. 48 ; 99 L. J. Ch. 209 ; 143 L. T. 425 ; 
[1929] B. & C. R. 141. 

2901. Add, Annotaiions: — Refd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. 0. ! ; Re Wait, [1927] 1 Oh. 606 ; Ditcham 
V, Miller (1931), 100 L. J. P. C. 177. 

2902. Add, Annotations : — Apld. Re Gillott’s Settle- 
ment, Chattock V, Reid, [1934] Ch. 97. Refd. 
Re Dent, Ex p. Trustee, [1923] 1 Ch. 113; 
Performing Right Soc. v. l^ondon Theatre 
of Varieties, [1924] A. C. 1 ; Re Warren, 
Wheeler Mills, [1938] 2 Al\ E. R. 331. 

2902a. .] — By marriage articles in 1914, 

made between husband & wife & three . 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 


entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate ; ^ that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife &; children. On Dec. 6, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder wei*e void 
as against him: — Held: (1) the acquisition 
by bki)t. on Ijis father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the propei*ty was contracted to be 
assigned & the trusts upon which such 
persons were to hold it wore not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated os a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
iissignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void bv refison of 
its execution within two years of the com- 
mencement of the bkpcy. — Re Dent, Ex p. 
Trustrts, [1923] 1 Ch. 113 ; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32 ; [1922] B. & 0. R. 137. 

2905a. Gift by father to children — Investment 

in father’s firm — Bankruptcy of firm.] — Re 

Airey (Edward) & Sons, Ex p, Airey 
(H. W.) & AIIU5Y (P. B.) (1931), 72 L. Jo. 
26, D. C. 

2934. Add. Annotation Dlstd. Tic Houldor, [1929] 
1 Ch. 205. 

2955. Add, Annotation : — Dlstd. Re Pitcliford, 
[1924] 2 Ch. 260. 


PART VIII. SECT. 4, SUB-SECT. 8.— L. 

2903 !. Contvnuino conircLcta generally 
— I^tor jailing to complete,. 1 — Held : 
the creditors were entitled to be paid 
the damam snstained in respect of 
the nnexpired portlone of the contract. 
— ife McKay (1922), 62 O. L. R. 466 ; 
3 O. B. R. 462.— CAN. 

2906 i. Loan ,) — Re Nodkn, Hallktt 


& Johnston, Kx p. Johnston (Ont.), 
11927 J 3 D. L. R. foo ; 8 O. B. R. 29.5 ; 
ajyd. flU281 2 D.L. R, 686 ; IOC. B. 11. 
211.— CAN. 


sh. Agency — Bankruptcy of stock 
hrokera — Proof for aharea.}-— Re Robert- 
son, Re Weathebuead, [1931] 2 D. 
L. R. 995 ; [1930] 3 W. W. R. 699 ; 43 
B. 0. R. 232 ; 12 C. B. R. 117.— CAN. 
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PART VIII. SECT. 4, SUB-SECT. 7 

■a. Coats of solicitors retained to 
oppose granting of receiving order ,] — 
Held : the solrB. wore entitled to rank 
upon the entate of debtor for the 
amount of their coBte bo Incurred, — 
Re Tunnicll, Ltd., [1924] 4 D. L. R. 
862 : 66 O. L. R. 110 ; 6 O. B. R. 73.— 
CAN. 



Cases 2978a— 3052s. English and Empibb Digest Supplement. 


2978a. Proof by plalntill against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
In bankruptcy for amount claimed In action.] 
— On Oct. 26, 1920, reap., a mtge. broker, 
hereinafter called pitf., i^ued a writ against 
debtor in the K. B. Div. to recover a sum of 
£050 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £660. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver Sc admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 1 7s. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1023, the official receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed hie 
decision Sc ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver .* — Held : ( I ) as ptlf. 
had obtained no jud^ent dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action Sc to prove 
, in bkpcy. for the amount claimed in the 
action, he was not entitlef' to prove for his 
untaxed costa of the action j (2) (Astbury, J.) 
the sum for wliich pltf. sought to prove in 
respect of hia costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable. — Re Pitch- 
ford, [1924] 2 Ch. 260 ; sub nom. Re PrrcH- 
POBD, Ex V. Official Receiver, 93 L. J. Ch. 
541 ; [1024] B. & 0. R. 118 ; sub nom. Re 
PiTCHFORD, Ex p. Official Receiver v. 
Hall, 131 L. T. 069, D. 0. 

2083. Add. Annotation : — Refd. Re Pitchford, 
[1924] 2 Ch. 260. 

2989. Add. Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 


2991. Add. Annotation : — As fo (1) Retd. Abraham 
V. Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation : — CoDSd. Re Pitchford, 
[1924] 2 Ch. 260. 

3001. Add. Citation : — sub nom. R. v. Sussex JJ., 
14 J. P. Jo. 224. 

3003a. Second bankruptcy — Proof by trustee in 
first bankruptcy — ^Debts must have been 
proved in first bankruptcy.] — Re Coombbs, 
Ex p. Official Receiver v. Trustee (1936), 
61 T. L. R. 258, D. C. 

3029a. Necessity for stamp — Duty of trustees.] — 

When an unstamped proof of debt in respect 
whereof a fee is payable is received by a 
trustee, it is his duty to point out to the 
creditor that he has omitted to affix to it the 
bkpcy. stamp, value Is. Od., required by Table 
A of the Scale of Fees, & to inform him that, 
in the absence of the stamp, the proof cannot 
be dealt with as a proof of debt against the 
estate . — Re Brown, Boriani v. Trustee 
(1934), 103 L. J. Ch. 105 ; [1933] B. & C. 
R. 212. 

3029b. .] — ^When an unstanaped proof 

of debt, in respect whereof a fee is payable, 

' is received by a trustee, it is his duty to 
point out to the creditor that he has omitted 

* to affix to it the bkpcy. stamp, value Is. Od., 
required by Table A of the Sc^e of Fees, Sc to 
inform him that in the absence of the stamp 
the proof cannot be dealt with as a proof of 
debt against the estate. — Practice Note, 
[1934] W. N. 11 ; 177 L. T. Jo. 44. 

3038, Add. Annotations : — Consd. Re A Debtor, 
[1927] 2 Ch. 367. Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 356. 

3049. Add. Annotation : — Retd. Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

3050. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

I 3052a. Parties represented by Inde- 

pendent counsel.] — Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 


PART VIU. SECT. 6. SUB-SECT. J. 

3018 V. Name deacripiion of 

declaranf .} — It le sutficiout if the iultiale 
of the ohristian naiuos & the full 
Guruani© bo uiven, & worctn Getting 
forth the occupation op station in life 
of the declarant. — Re McCoubrky, lie 
Stbatton & GRKBNsinrcLDs, Ltd., 
fl»24] 4 D. L. R. 1227; [19241 3 
W. W. U 687.— CAN. 

3018 vl. Omission of “ make oath 

ft say ** — Effect of substitution of words 
having same meaning. ] — The de- 
claration should not be rejected for 
such varianeo. — Re McCk>uBRKT. lie 
Stratton & Gukknshtklds, Ltd., 
[19241 4 D. L. K. 1227 ; [1924] 3 
VV. W. R. 587,— CAN. 

3018 vU. — — Statement of account — 
Sufficiency of statement.] — The state- 
ment of account 1 h primd facie properly 
referred to in a declaration only when 
it Is “ annexed & marked * A.’ If, 
however, the statement is a proper on© 
& is annexed to the declaration, though 
not so marked. Sc from an examination 
thereof in conjunction with the 
declaration or from other olroum- 
stances, it may reasonably be con- 
eluded that the statement is that 


referred to, it may be admitted. — Re 
McCoubrky, Re Stratton & Green - 
BRiELDS, Ltd., [19241 4 D. L. U. 1227 ; 
[1924] 3 W. W. R. 587.-~CAN. 

3020 1. Proof on behalf of corpora- 
tion.] — (1) The declarant need not 
expressly describe himself as one of the 
classes authorised to make the declara- 
tion. 

(2) Whore the declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objection- 
able Sc should be rejected. — Re 
MoCoubrkt, Re Stratton Sc Grekn- 
SRIELDS, Ltd., [1924] 4 D. L. R. 1227 ; 
[1924] 8 W. W, R. 687.— CAN. 

ti. Interlineations <£• erasures.] — 
Although the declaration contains 
Interlineations Sc erasures not duly 
initialed, it may be received, in the 
discretion of the offloiaJ receiver, 
chairman, or trustee, if be is satisfied 
that the change was made before the 
declaration was sworn. — Re MesOou- 
BRET, Re Stratton & Qreknshiblds, 
Ltd., [1924] 4 D. L. R. 1227 ; 11924) 
3 W. W. R. 687.— CAN. 

3024 jjj. .y— It is BuffloSent If 

made before a person authorised to 


take affidavits under Canada Evidence 
Act. H. S. C., 1906 (c. 146), 9. ZQ.—Re 
McCoubrky, He Stratton Sc Green - 
BHiF.LDB, Ltd., 119241 4 D. L. R. 1227 ; 
[1924] 3 W, W. R. 687.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 2. 

sk. Necessity for filing ctaim.] — 
Neither the ct. nor the trustee will 
consider a creditor’s claim a^inst 
bkpt.’s estate until It has been filed. — 
Re Continental Pubushinq Co., 
Ex p. DaVIB & SiMMONfi. [1924] 1 
D. L. R. 339 ; 4 C. B. R. 345.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 

3085 iv a. .)-R« 

Union, Indian Sugar Mills Co., 
Ltd. V. Belt Lal, Jaoannath (1927). 
L L, R. 49 All. 728.— DID. 


8035 vi. . J — The judge has 

power to inquire into the consideration 
for the judgment debt . — Re Allan 
Grain Growers’ Oo-opbrattve 
A seooN., Ex Robinson, Little & 
Oo. (1922), & D. L. R. 347 ; 16 

Saak. L. R- 295 ; J19281 2 W, W. R. 
142.— CAN. 
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improperly or without full knowledge of the 
facts. — Be Debtor, [1929] 1 Ch. 126 ; 140 
L. T. 130 ; 8uh nom. Be Debtor (No. 27 op 
1927), Ex p. Debtor r. Petitioning Creditor 
(1928), 97 L. J. Ch. 167 ; [1928] B. & O. R. 
34, D. C. 

Anrioiaiion : — Apprvd. Tte Qreirory, Ex p, Norton, [1935] 

Oh. 66. 

3054. Add, Annotations: — Refd. Be A Debtor, 
[1927] 2 Ch. 367 ; Be Debtor (No. 21 of 1937), 
Petitioning Creditor v. Debtor, [1938] 2 
All E. R. 366. 

3058. Add, Annotation : — Refd. Be Home & 
Colonial Insce. Co., [1930] 1 Ch. 102. 

3059. Add, Annotation : — Refd. Reading Trust, 
Ltd. V. Spero/Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone. — Re Armstrong, 
Exp, Lipton (1926). 96 L. J. Ch. 184 ; [1926] 
B. & 0. R. 21. 

3134. Add, Citations ' — svb nom. Re Byrom, Exp, 
Eckersley, 22 L. J. Bey. 27 ; 17 Jur. 198. 

3140. Add. Annotations : — ^Refd. Be Debtors, [1927] 

1 Ch. 19 ; Mason v. Mason & Cottrell, [1933] 
P. 199 ; Re Debtor (No. 976 of 1937), Debtor 
V, Petitioning Creditor & Official Receiver, 
[1938] 2 All E. K. 530. 

3152a. .] — The effect of Bkpcy. 

Rules, 1916, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to | 


reverse or vary the trustee’s decision in 
rejecting a proof can bo entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period. — Re 
Barley, [1923] 1 Ch. 177 ; sab nom. Re 
Barley, Ex p, Harrison, 92 L. J. Ch. 419 ; 
[1922] B. C. R. 258. 

3172. Add, AnnoUttion : — Consd. Re Searle, Hoare, 
[1924] 2 Oh. 325. 

3173a. Debt arising oul of harsh & unconscionable 
contract — Creditor money-lender.] — Re Arm- 
strong, Ex p. Lipton, No. 3105a, ante. 

3200. Add. Annotations : — Apld. Re Home <Sc 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Re Wells, Swinbume-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Lazard Bros. & Co. v, Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65 ; Re Russian 
Bank for Foreign Trade, [1933] Ch. 745; 
Russian & Englislx Bank v. Baring Bros. & 
Co., [1936] 1 All E. R. 505. 

3210. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 326. 

3210a. .] — Where, after the admission by the 

trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for &; received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 


8067 i. Except in regard to 

aaaesaed toxca.]— Judgment wae re- 
covered by the A.-G. of the Irish Free 
State against R. for excess profits 
duty In respect of the four accounting 
periods ending Dec. 31, 1917, 1018, 
1919, 1920. The assessments were 

made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
1923. On the petition of the A.-G., 
R. was adjudged bkpt. : — Held : the 
position behind the judgment could 
be examined to determine the question 
whether the A.-Q. was a competent 
petitioning creditor In respect of the 
amount of the duties . — He Ruade, 
[19271 1. R. 31.— IR. 


PART VIII. SECT. 7. SUB-SECT. 2. 

8071 li. After commencement of 

proceedings .] — The mother of a bkpt. 
claimed to be ranked In his sequestra- 
tion in respect of two loans alleged to 
have been made by her to him before 
his Insolvency. At the date of 
sequestration no writ existed establish- 
ing the loans, but In support of her claim 
for a ranking the claimant produced, 
among other evidence, a nolograph 
acknowledgment of the loans granted 
by the bkpt. after sequestration. The 
other evidence was by Itself InsuflScient 
to prove the loans: — Held: bkpt.’s 
holograph acknowledgment, having 
been granted after sequestration, could 
not be used as evidence establishing 
the loans ; Sc olaim rejected. — C ar- 

MICHAJEL*8 TRU8TKB V. OARMIOHAEL, 

[1929] S. C. 266.— SCOT. 

iL Proof by relative of bankrupt — 
NeoessUy for oorroboratifm.l — Where a 
relative of a bankrupt is cl aim i ng 
against the bkpt. *8 estate he should, 
tn order to make out a primA fade case, 


adduce some corroborative evidence of 
the oxistonoe of the debt. — He Morris, 
Re Shaughnkssey, [1930 J 1 W. W. R. 
673.— GAN. 

■m. .1 — Wright v. Cana- 

dian Credit Men’s Trust assoon., 
Ltd., [19301 2 W. W. R. 293 ; 4 D. L. 
R. 1026 ; lie. B. R. 432.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 2. 

8076 1. Effect of delay.]— The authority 
conferred on h trustee In bkpcy. by 
Bkpcy. Act, 1927, c. 11. s. 127 (2). to 
disallow a creditor’s claim may be lost 
by undue delay in giving the claimant 
the notice of disallowance called for l>y 
said sect., especially where the 
claimant, if required to undertake the 
burden of proving his claim after suc^h 
delay, would be seriously prejudiced 
by the delay : but, although in such 
a cose the trustee is held by reason of 
the delay to have admitted the proof 
of the claim, he may be permitted to 
apply to expuuTO or modify the proof. 
—Re Badger’s Estate, Ostrander & 
Co., Ltd. v, Canadian Credit Men’s 
Trust Assoon. (Sask.), [1930] 2 D. L. R. 
88 ; [19291 3 W. W. R. 568 ; 24 S, L. R. 
229: 11 0. B. R. 118.— CAN. 

PART VIll. SECT. 8, SUB-SECT. 6. 

3147 li. To direct issue.] — 

Held : the bkpcy. judge had power 
to direct an issue to be tried. — Inter- 
provincial Fiaiur Mills, Ltd. v. 
Western Trust Co., [19231 2 D. L. R. 
361 : 16 8ask. L. R. 401 ; [1923] 1 
W. W. R. 1068.— CAN. 

3147 lit To adjudicate 

summarily.] — The jurisdiction of the 
ct. to summarily adjudicate upon the 
rights of parties on an appesJ under 
sect. 127 (4) of Bkpcy. Act, R. 8. C., 
1927, Sc r. 139, Is minted to oases of 
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claims for debt within the Act as to 
which there has been proper proof filed 
with, and which claims have been 
disallowed by, the trustee, & does not 
extend to cases In which there Is a 
claim to property adverse to the title 
or rights of the trustee. In the latter 
cases the proper procedure to have the 
rights f)f the parties dotormlnod Is 
under Bkpcy. i^e 142, by notice of 
motion, upon the return of which if 
ncxiessary the ct. may direct an issue 
or pleadings. — Sakkr & Saker v. 
Canadian Credit Men’s Trust 
ASSOON., [1931] 3 W. W. R. 176.— CAN. 

3167 i. Evidence .] — The autho- 

rised trustfH\ or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpcy. Act. s. .06. — 
Re Christie Grant, Ltd., [1921) 3 
W. W. R. 264 ; 1 C. B. R. 439.— CAN. 

8157 ii. S. P. Re Dumfermlink 
Trading Co., Ex p. Reliable Trad- 
ing Co. (1922), 66 D. L. R. 813; 
[1922] 2 W. W. R. 1274.— CAN. 


1 1. Jurisdiction of judge in 

bankruptcy A~Rc Maritime Eduua- 
TioN Co. Powell & Meksereau v. 
American Hydro Carbon Co., [1930] 
1 D. L. R. 733 ; 1 M. P. R. 481 ; 11 
C. B. R. 338.— CAN. 


tJJ, .]— /feMAltlTIME Edu- 

ATioN Co., American Hydro Carbon 
!o. V. Clayton-Kenned V, [1930] 
D. L. R. 642 ; 1 M. P. R. 462 : 11 
!. B. R. 333 ; affg. 10 C. B. R. 425.— 


tiU. No right to suhstilute new 

claim on appeal. ] — He Manitoba Metal 
Sc Heating Co., [1931] 3 W. W. K. 
771.— CAN. 
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Oases 8210ft— 8866 . English and Empire Digest Supplement. 


amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 
judgment of vTessbl, M.R., in Re Tail, Ex p. 
Harper (see No. 3210), con^in any statement 
inconsistent with that application of the prin- 
ciple. — J^Sbarle, Hoarb & Go., [1924] 2 Oh. 
325 ; 68 Sol. Jo, 755 ; atih nom. lie Searle, 
Hoarb & Go., Ex p. Trustee, 93 L. J. Oh. 
571 ; 132 L. T. 21 ; [1924] B. & O. R. 114. 

3220a. .] — Where a petition is 

presented under sect. 130 of 1914 Act, & 
etitioners have, by inadvertence, omitted, 
oth in the iietition & in the proof, to value 
a security of considerable substance, but 
greatly below the value of the debt, the ct. 


has jurisdiction to give leave to amend the 
petition & the proof by valuing the security. — 
Be Small, Westminster Bank v. Trustee, 
[1934] Oh. 541 ; 103 L. J. Oh. 306 ; 161 

L. T. 200 ; [1934] B. & G. R. 1. 

3222. Add. Citation .*—[1918-19] B. & O. R. 276. 

3224. Add, Annotaiion : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 64. 

3261. Add. Annotation : — Expld. & Dlstd. Holmes 
V. Watt, [1936] 2 K. B. 300. 

32d4a. Dividend received.] — Applts. 

sold a quantity of rice to a purchaser. The 
urchase-money was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
pimchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend : — Held : they had 

elected to afifirm the contract of sale, & the 
action could not be maintained. — Kin Tye 
Loong V. Seth (1920), 89 L. J. P. 0. 113 ; 123 
L. T. 639 ; [1920] B. & G. R. 89, P. G. 


Part IX. — Secured Creditors. 

3334. Add. Annotation : — Refd. Benton v. Gamp- Petitioning Greditors (No. 5 of 1932) (1932), 

bell, Parker, [1925] 2 K. B. 410. 101 L. J. Gh. 372. 

3352. Add. Annotation : — Folld. Re Debtor. Ex v- 3356. Add. Annotation : — Consd. Re Debtor, Ex p. 


PART VIII. SECT. 10. 

3218 il. The 

creditor was allowed to amend hla 
claim & sot out the security which he 
held. — STrtRLiNO Clothinq Co. v. 
Men's Attire IlKaiSTERED (li)22), 
06 D. L. H. 358 ; 2 O. B. U. 535.— CAN. 

8218 ill. Proof made on footing 

of holding security — Security invalid.] 
— Claimant was allowed to amend his 
olaim. — He Dumfkrmune Trading 
Co., Ex p. Reliabijh: Trading Co. 
(1»22), 66 D. L. R. 813 ; [11)22] 2 

W. W. R. 1274.— CAN, 

3238 11. .1 — J., who was 

adjudicated bkpt. on Sept. 16, 1027, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
rosrtfltered judgment mtges. against 
two farms belonging to the bkpt. 
The bank estimated the value of such 
security & proved as unsecured 
creditors for the balance of their debt. 
Subsequently as a result of the bkpt.’s 
criminal acts the value of the farms 
was so depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Official Assignee had recovered sufficient 
assets to pay all the unsecured creditors 
twenty snllllngs in the pound : — Held : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
amount thereof . — Re Johnston, [192U1 
N. I. 103.— IR. 

o 1, McKinnon's, Ltd., 

[19351 1 W., W. R. Ill ; 2 D. L. R, 
801.— CAN. . 

ok. Time for.] — It is drmbtful if the 
discretionary power in the ct. under 
sect. 163 (4) of Bkpcy. Act nnplJes to 
the filing or amending of claiins with 
the trustee. But the ct. has in bkpcy. 
an eciiiitable jurisdiction to deal with 
matters of this sort. But, in view of 
there having been so much delay & so 
much change of position in the course 
of administration of the brokers’ estate 


betAveen tlio date of bkpcy. & the date 
of filing the amended claim (nearly 
seven years) ; in view of circumstances 
wliich should have enabled resp. to 
obt^iin much earlier the information 
(as to tb() sales of his securities) which 
ho had when he filed his amended 
claim ; in view of the situation with 
regard to the new co. (which after its 
bkpcy. could not properly issue more 
dcbcr>tureH, and, moreover, was not., 
as such oo., lieforo the ct.) & with 
regard to other creditors in similar 
position t.o resp. ; & in Aiew of all the 
JuotH &; circumstances of the case, 6c 
bearing In mind that the allowance, 
under such or like facts & circum- 
stiuces, of such ameiidmonts os that 
HOW' sought might load, in this case & 
in similar oases, to endless delays & 
confusion in the administration & 
distribution of stock brokerage bkpclos., 
it umst bo said that the Judge in 
Bkxicy. had exercised a sound dis- 
cretion in declining to give effect to 
the amended claim, & an appellate ct. 
was not justlflcd (in the circumstances 
of the case) in interfering w’ith his 
cxcircise of that discretion. — Re Stobie 
I^'oRDONG & Co., Re Colwell *8 Cu\im, 
[1938] S. C. R. 193 ; Bvb rwm. Stobie 
Foklong's Trustee v. Colwell, 
[1938] 2 D. L. R. 209.— CAN. 


PART VIII. SECT. 12. 

•1. Claim rejected in part — Right of 
creditor to appeal. 1 — A creditor received 
a notice from the trustee disallowing 
part of his olaim $c enclosing a cheque 
for the balance. The creditor clearly 
showed that he had no intention of 
accepting the cheque in full accord & 
satisfaction of his claim, but he cashed 
the cheque : — Held : the' creditor was 
not thereby debarred from appealing 
from the dlscdlowance by the trustee. — 
Re Cohen & Sweigman, Ex p. Qelman, 
[19251 4 D. L. R. 359. — CAN. 

■m. Claim of Croum rejected — Position 
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of Crown.] — Re Wardpold Manu- 
FAC5TURINQ Co.. [19261 3 D. h. R. 333 ; 
59 O. L. R. 196.— CAN. 

PART IX. SECT. 1. 

3332 iv. Appeal from decision 

of referee — Forbidding creditor to enforce 
security.] — Re Canadian Western 
Steel Corpn. (1922), 69 D. L. R. 689 ; 

2 C. B. R. 494.— CAN. 

b i. To advise as to validity of lien.] — 
A judge of the Ct. of K. B. has Juris- 
diction to advise an Gisslgnco for the 
benefft of creditors on whether certain 
creditors have a mechanics’ lien on the 
assets of the estate. — Re Beck, [19211 

3 W. W. R. 150r-CAN. 

PART IX. SECT. 2. 

■n. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 
property.] — Held: pltf. was a scoured 
creditor. — Anderson v. Serge, [19241 
2 D. L. R. 1018 ; (19241 1 W. W. R. 
1260 ; 18 Saak. L. R. 255.— CAN. 

so. Lease of property on crop- 
payment jaZan. 1— Lessor held a secured 
creditor in respect of rent. — Re Turner 
(1922). 65 D. L. R. 130 ; 15 Soak. L. R. 
381 ; [1922J 2 W. W. R. 414.— CAN. 

sp. .] — Held: the lessor to 

the extent of his share of the crop 
reserved as rent was protetted against 
the creditors of the lessee, notwith- 
standing a provision in tho lease 
whereby the lessee’s share of the crop 
was to be applied in payment of debts 
owing by the lessee to the lessor outside 
of the lease. — Re Demry 8 c Demry, 
'Trustee v. Halland, [19241 4 1). L. R. 
1275 ; [19241 3 W. W. R. 708.— CAN. 

sq. Purchase of property by third 
party — Agreement to trantder on repay- 
ment.] — Held : the ^ronaser was a 
seonred creditor. — tie Bourgeois, 
[19231 2 W. W. R. 204 ; 3 C. B. R. 
841.— CAN. 



Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Oh. 372. 

8866a. 1914 Act, s. 4 (2).]— -Where deft, in 

an action pays money into ct. in satisfaction 
under R. S. C., Ord. 62, r. 1, & pltf. sub- 
sequently obtains judgment for a larger sum. 
pltf. is a secured creditor to the extent of 
the payment into ct. Accordingly, if pltf. 
refuses to take the money out of ct. but 
presents a bkpcy. petition for the full amount 
of his debt & costs without mentioning his 
security in the petition, as required by 
Bkpcy. Act, 1914 (c. 59), s. 4 (2), the petition 
will be dismissed. — Re Debtor, Ex p . Peti- 
tioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372 ; [1931] B. & C. R. 245. 

3360. Add, Annotation : — Refd. Re Bueb, [1927] 
W. N. 299. 

3365a. .] — Re Bueb, Ex p. Trustee (1927), 

64 L. Jo. 470 ; 164 L. T. Jo. 408. 

3375a. Deposit of securities — To secure Joint debt 
o! firm — Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
v^ue any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 
is for a diderent debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
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securities wliich belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, <fc, therefore, 
were not “ secured creditors ” within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove^ for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities. — Re Dutton, Massey & Oo., 
Ex p , Manchester & Liverpool District 
Banking Co., [19211 2 Oh. 199 ; 93 I.. J. Ch. 
647 ; 131 L. T. 622 ; 68 Sol. Jo. 536 ; [1924] 
B. & 0. R. 129. 0. A. 

3378. Add the following paragraph : — 

“ Also, under the circumstances N. was a 
party to the fraud, & his debentures were not 
a charge upon the property of 8. in the hands 
of the trustee.” 

3383a. .] — Re Dutton, Massey & Co., Ex p. 

Manchester & LivEJtPooL District Bank- 
ing Co., No. 3375a, ante . 


•t. Judgment recovered before assign- 
ment — A fter passing of BanJcruptcy A cl, 
1919.] — Held: the afisigmnent took pro- 
cedenoo over the Judgment, — Paivkkk- 
E AKINS Co. V. Royal Bank of Canaua 
(1922). f)5 D. L. R. 679.— CAN. 


•V. .] — Re Attwaru, Ex p, 

McMillan (P. E. L), [1927] 4 D. L. R. 
305 ; 8 C. B. R. 352.— CAN. 

m (p. 357) i. .]— Rc Tabata (R. 

& Co., [1933] 1 W. W. R. 29.~CAN. 

3347 ii. Seizure of goods under Hen 
notes — AcQuired with knowledge of in- 
solvencif — By holder of unregistered bill 
of 8ale.]~-Re Mustard, [1923] 2 

D. L. R. 922 ; 4 C. B. R. 140 ; ajfd^, 
24 O. W. N. 513.— CAN. 


3347 iii. .] — Where by a pro- 
vincial statute certain creditors are 
given a right of distress similar to that 
of a landlord for rent, & an actual 
distraint Is made thereunder before the 
making by tbe debtor of an assignment 
in bkpcy., tbe creditor is a secured 
creditor within Bkpcy. Act. — Re. Garry 
Cafeteria (Man.), [1928] 1 W. W. R. 
139; 8 C. B. R. 604.— CAN. 


t (p. 358) i. The term 

** secured creditor " in Bkpcy. Act, 
8. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct . — Re Kaplan, McLean 
(J. J. H.) Estate Co. v. Newton 
(Man.), [19261 3 W. W. R. 593.— CAN. 

t (p. 358) ii. 8, P, Bortoluzzi v. 
Kaplan (Man.), [1927] 1 D. L. R. 183. 
—CAN. 


tw. Distress .] — When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
rights & priorities are not governed by 
that Act, but are subject to Landlord’s 
Rights (Bkpcy.) Act, Alta., 1924 (c. 12), 
8. 3 . — Re Hamilton & Oakes, [1925] 
2 D. L. R. 614 ; [1925] 1 W W. R. 
172 ; 5 C. B. R. 466.— CAN. 


8360 i. Appointment of receiver .] — 
An order appointing a receiver : — 
Held : not to be a charge, Sc a Judgment 
creditor of bkpt. not by virtue of the 
order a secure creditor . — Re Peteb- 


SON, Re Holloway, [1925] 4 D. L. R, 
1042; 11925] 3 W. W. R. 708 — CAN. 

». Judgment for tolls for under 
supplied by ‘'.iunicipalUy.] — Held : the 
city of K. wa.H, h;r virtue of the charge 
given It by Water Act, B.C., 1914, 
s. 151, a secured rrcdltor. — Re Kam- 
loops Copper Co., Ex p. Kamlooi'b, 
f 192.5] 3 D. L. R. 890; 1192.5] 2 

W. W. R. 733 ; 35 B. C. R. 243.— CAN. 

e (p. 360) L Joint d' several 

note. } — Held : the holder of tiie notes 
was not a secured creditor. — Dodge v. 
McLean & Union Bank of Canada, 
[1919] 3 W. W. R. 1108 ; 50 1). L. R. 
125 ; 13 Sask. L. R. 85.- CAN. 

j (p. 361) i. .L W'hero the 

vendor under an agreement for tl»e sale 
of land assigned all his interest in the 
land & in the moneys owing under 
ihe agreement & gave tlie asHigiieo a 
transfer of the land, whielj the latter 
registered, & guaranteed the assignee 
against default by the purehasers, tiie 
transaction being an absolute sale of 
the land & the debt :~FIcld : on the 
bkpcy. of tbe vendor after the pur- 
chasers had defaulted & the assignee 
had demanded payment from the 
vendor, the assignee was not a ’• secured 
creditor ” within Bkpcy. Act, s. 2 (11.). 
— Re Buck Estate, Mather v. Cana- 
dian Credit Men’s Trust Ahsocn., 
Ltd., [1933] 1 W. W. R. 526 ; 2 

D. L. R. 790.— CAK. 

t (p. 362) i. Lien upon mining lands 
for wages.] — Held : claimants were not 
secured creditors. — Re Reeve Dobik 
Mines, WAQE-EABNKRfl Claim (1921), 
64 D. L. R. 534 ; .50 O. L. R. 499 ; 1 
C. B. R. 540.— CAN. 

»y. Wife taking security for rrumey 
advanced to husband for business pur- 
poses.]— R aw V. Haw’s Official 
Assignee, [1927] N. Z. L. R. 366.— 
N.Z. 

■ 0 . ErsetUion against jiroperly subject 
to conditional sale agreement.]— ’Where 
a conditional sale agreement is void as 
against execution creditors of the pur- 
chaser because of non-compliance with 
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tlKi nMiiiir<‘incnlH of (joiuiilional Sales 
Act, ll.S.A., 1 !)*j 2, the faot that the 
imrcliaser niati’h an assignmciit in 
])kT)cy. does not deprive an execution 
creditor of the right he otherwise 
would hart' to realise his claim out of 
ihe vendor’s intoresl-. — Crown Coal 
('( K , Ltd. V . Swanhon Lumber Co., 
J/i'D. &, Canadian Credit Men’s 
Trdmt Assocn., Ltd., [193.5J 3 

W. W. R. 1H7. - CAN. 

sf. (Uindilional sale,] — C^Jiidltional 
vendor held not a see.urcd creditor 
within Bkr)c.y. Act.— lie Farley & 
Chant, [1936] 1 J). L. R. 57.- CAN. 

sg. .J 'J'lie elJiiiuiints hendn 

s(»l(l goo(i.> 1<» the hkpl. und(‘r ugree- 
uieiitK of eondit ioiuil 'J'lK^ agi‘e(!- 

metilH wei'c nol regiHt<r('<l. The cre- 
ditors of the hkpl, hiul no lujtiee of the 
l)i'oviMion In th»' ngrejunenl.H reserving 
the jU’ofMTly in tli»? goods to the sellers. 
Nr TU) end ilur hod ohtnined any judg- 
ment (U’ attuehing ord<>r or Issued a. 
writ of exeeulioii. The eluiniuuts 
allirmed, Nr, the tnisLe in hkp(^y. 
denied, that tliey \v(!re. S(!cured 
creditors : — Held : th<« claimants wove 
seciiiT'd creditois.-- /A JjA'TTon (Ian- 
NEHB, I/I’D., 1I93HJ 2 V\ , W. R. 15.5. — 
CAN. 

PART IX. SECT. 3. 

h i. .] — An assignment under 

Bkpcy. Act does not intoilero with or 
lessen tiie rights of a secui-od creditor 
to euforce or retain his security. — 
VViiiTF. & Co. V. The Ionia (1922). 69 
D. L. R. 94 ; 20 Exch. C. R. 327.— 
CAN. 

h ii. .] — In bkpcy. the rule of 

equality is absolute except whore 
Bkpcy. Act Itself gives priority to 
some debts over others.-— ife Orzy, 
[1921] I D. L. n. 250; .53 0. L. R. 
323 ; 3 C. B. R. 7 3 7. -CAN. 

h iil. .] — The rights of secured 

creditors remain unimpaired in the 
event of a receiving order or authorised 
ttssigurnent being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on his 
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8412* Add, Annotations : — Consd. Be A Debtor, 
[1922] 2 K. B. 109. Reid. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625 ; Be 
Small, Westminster Bank, Ltd. v. Trustee, 
[1934] Ch. 641. 

3505. Add, Annotations : — Consd. Be Thellusaon, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Be Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835 ; Be Regent 
Finance & Guarantee Corpn. (1930), 09 L. Jo. 
283. Held. Scranton’s Trustee v, Pearse, 
[1922] 2 Ch. 87 ; Re Gozzett, Ex p. Messenger 
& Co. V. Trustee, [1936] 1 All E. R. 79. 


8582. Add, Annotation : — ^Apld. Be Houlder, [1029] 
1 Ch. 206. 

3534. Add, Annotation : — Apld. Re Houlder, [1929] 
1 Oh. 206. 

8635. Add, Annotations : — Apld. Re Houlder, [1929] 
1 Oh. 206. Refd. Be Fenton, Ex p, Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 368. 
8558. Add, Citation : — sub nom. Be Emett, Ex p, 
Andrews, 1 Madd. 673. 

Add, Annotations : — Refd. Dalby v, India A 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v, Huber (1865), 25 L. T. O. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy. 

3661. Add. Annotations : — Consd. Re City Equit- | Be Bailey, Duchess Mill, Ltd. v, Bailey (1932), 
able Fire Insurance Co. (2), [1930] 2 Ch. 293 ; I 76 Sol. Jo. 660. 


Bocurlty shall not, If le^l, be inter- 
fered with or vacated. — Re Hamilton 
& Oakes, [1925] 2 D. L. R. 514 ; (1925) 
1 W. W. li. 172; 5 C. B. R. 465.— 

CAN. 

h Iv. .1 — Re Dumais (1927), 

Q. R. 44 K. B. 79.— CAN. 

3888 xxi. Mortgage on vessel — 

Rigfit to enforce security in admiralty 
court.] — Held: an assigriment under 
Bkpoy. Act did not prevent the holder 
of a intge. upon a vessel fixim enforcing 
hlB eoourity before the Kxch. Ct. In 
Adralty. — White & Oo., Ltd. v. Tk**: 
Ionia, [1921] 20 Exch. O. R. 327 ; 

1 O. B. R. 415.— CAN. 

8383 xxli. Sexyurity not realising 

sufficient to satisfy debt — Right to prove 
for balance.] — If a creditor fails to file 
bis claim in accordauoo with Bkpcy. 
Act, 8. 40, he cannot proceed against 
the insolvent, after a composition has 
been oouflrmed. for payment of the 
oomposltiou dividend on the unrealised 
portion of his secured debt. — Daley & 
MORIN V. Foqel (1922), 68 D. L. R. 
772.— CAN. 

3386 iv. .1 — Held: a vendor 

secured by a lien note might seize the 
goods & obtain an order for sale, though 
be had not proved In the bkpcy. — Re 
Empire Traction Co., Ltd., [19201 
3 W. W. R. 515.— CAN. 

3386 V. .1 — A secured creditor 

may proceed to realise his soouiity inde- 
pendently of any bkpcy. or winding-up 
prooeedlngH. — He Canadian Western 
Steel Oorpn. (1922), 09 D. L. R. 689 ; 

2 C. B. R. 494.— CAN. 

■z. Right to sue under Fraudulent 
Preferences Act, R. S. S., 1920 (c. 204).] 
— If the security of a secured creditor 
Is Buffloient to satisfy his claim in full 
he cannot bring action under the above 
Act. — Barrett t>. Baron, [1925] 1 
I). L. R. 474 ; [1925] 1 W. W. R. h ; 
19 Soak. L. R, 207 ; 6 C. B. R. 448.— 
CAN. 

■a. Settlement of claim by trustee <£• 
secured creditor.] — Held : creditor 
estopped from setting up a preference 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary. — Re Mar* 
tin Milk Products, [1925] 1 D. L. R. 
533 ; 6 O. B. R. 281.— CAN. 

■b. Sufftciency of security — Presump- 
tion.] — In the abaeiioe of evidence to 
the contrary, it is presumed that the 
security of a secured creditor is sufBolont 
to reallBO his olidm — Anderson v. 
Serge, [19241 1 W. W. R. 1260; [19241 
2 D. L. R. 1018; 18 Sask. L. R. 255.— 
CAN. 

sd. Debt seeured on property subject 
to Increase of Rent dt Mortgaoe Ret^ric- 


lion Act.] — Held: the circumstance 
that a security subject was a property 
to which Increase of Rent & Mtge. 
Interest (Restriotione) Act, 1920, 
applied did not affect tho right of tho 
creditor to value Ms security & claim 
for unsecured balances, in respect 
(a) that the Act of 1920 had not re- 
pealed the provisions of Bkpcy. 
(Scotland) Act, 1913, conferring that 
right on creditors ; (6) that, as the 
trustee in bkpcy. was not a person 
“ deriving title under ” the original 
mtgor. within sect. 12 (1) (/) of 1920 
Act, but was administering the estate 
for behoof of tho creditors in virtue 
of his judicial act & warrant, he was 
not entitled to found upon sect. 7 
of 1920 Act as a ground for rejecting 
tho claim ; & ic) that, in any event, 
as tho affect of sequestration was to 
divest the bkpt. of his property & 
thus prevent fulfilment by him of the 
conditions enumerated in sect. 7 of 
1920 Act, tho creditor could no longer 
bo dobaired from enforcing his security. 
Wood v. MaoKay's Trustee, 11036) 
S. O. 93.-H5COT. 

PART IX. SECT. 4, SUB-SECT. 2. 

Q i. Ouarantee by third party . ) — 

A guarantee by a third party or a 
charge on the property of a third party 
is outside Bkpoy. Act, s. 46 (3), & the 
creditor is not called upon to value tho 
security. — Re Oouohlin & Co., Ex p. 
Guarantee Oo. op North America, 
(1923) 3 W. W. R. 1177 ; 4 D. L. R. 
971.— CAN. 

■0. Effect of-— On creditor* s rights 
against sureties.] — Where a creditor on 
filing a claim against bkpt. values bis 
security, & suob valuation is accepted, 
ho is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from liability therefor. — 
Kuproski V. Royal Bank of Canada, 
[19261 3 D. L. R. 801; (192618.0. R. 
532 ; 7 C. B. R. 409.— CAN. 


PART IX. SECT. 4 , SUB-SECT. 3. 

e i. .1 — Whore a trustee 

took possession of goods upon which 
liens were held by virtue of an oral 
olootion to redeem at a valuation : — 
Held : he could not contend that it 
was invalid because not in writing. — 
Re GUABA.NTEED BATTERIES, LTD., 
9231 3 D. L. R. 743 ; 53 O. L. R, 45 ; 
3 0. B. R, 695,— CAN. 

g. i .) — ^A creditor whose 

security was a vendor's lien under an 
agreement for the sale of land was 
notified by the receiver, within 30 days 
after the receiver had been called upon 
to elect imder seot. 109 of Bkpcy. Act, 
R.S.O., 1927, that the trustee did not 
intend to redeem or to reouire the 
security to be realised. Then, 6c 
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within said 30 days, the creditor moved 
for a vesting order & for an order for 
immediate possession & a writ of 
possession : — Held : in view of the 
fact that the official receiver had 
elected not to redeem, it was not 
necessary for the creditor to have 
waited until the 30 days had elapsed 
before applying for the vesting order, 
& he was entitled to tho vesting order. 
—Re Blais, [1936] 2 W. W. R. 510.— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— A. 

tf. No right to writ of possession .] — 
Re Blais (1936), 6 F. L. J. (Can.) 6,— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— B. 

fth. Necessity for .] — Under Bkpcy. 
Act, 8. C, no leave is necessary for a 
secured creditor to proceed to realise 
on his security, — Imperial Lumber 
Co. V, Johnson, [1923] 1 D. L. R. 
1125 r 1 W. W. R. 920 ; 3 C. B. R. 
707.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.— D. 

8500 V. .1 — A bank held 

liens upon bkpt. oo.'s personal property 
which It valued in pursuance of Bkpcy. 
Act. The goods were sold for a greater 
sum than the valuation : — Held : the 
bank was entitled to receive all moneys 
realised from the sale of the goods under 
lien, subject only to a claim for 
wages & the charges of local agents. — 
Re Guaranteed Batteries, Ltd., 
[192,31 3 D. L. R. 743 ; 53 O. L. R. 45; 
3 C. B. R. 695.— CAN. 

3600 vi. .] — A bank paid over 

to the trustee in bkpcy. the amount 
realised in excess of its claim, 6c subse- 
quently it was found that payment of 
its claim fell short by the amount 
realised under a forged bill of lading ; — 
Held : the bank was entitled to be 
repaid such shortage by the trustee. — 
Re Adanac Grain Oo., Ltd., [1022] 

1 W. W. R. 849 ; 66 D. L. R. 772 ; 31 

Man. L. R 480.— CAN. ^ 

8600 vll. Right to payment in 

fun.] — A. & B. valued their seem i ties 
in bkpcy. proceedings at amounts less 
than the principal sums covenanted to 
be paid. The trustee in bkpcy. having 
sola the mortgax^ lands : — Held: A, & 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest.— Re Turketine's Es- 
tate. [19201 1 I. R. 23.— IR. 

•e. Claim partly unsecured — Appro- 
priation of payments to unsecured claim 
not permissible.] — ^Moorb v. Williams 
(A. R.) Maobinbby Co„ Ltd., [1925] 

2 D. L. B. 1009.— CAN. 
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8562. Add. Annotations : — Consd. Re National 
Benefit Assce., [1024] 2 Oh. 530 ; Re 
Oity Equitable Fire Insurance Co. (2), 
[1930] 2 Oh. 293. ReW. Paddy v. Glutton, 
[1920] 2 Ch. 664 ; Re City Life Assce. (1926), 
42 T. L. R. 45. 

8562a. 1914 Act, s. 31.] — The right of set-off 

is not one which depends upon the volition 
of either party, but upon an absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & req^uires 
that its terms should be put in force (Lord 
Hanworth, M.R.). — Re City Equitable 
Fire Insce. Co. (2), [1930] 2 Ch. 293 ; 99 
L. J. Ch. 636 ; 143 L. T. 444 ; [1929-30] 
B. & 0. R. 233, C. A. 

8566a. .jL-JS’a; p. Edwards (1745), 1 

Atk. 100 ; 26 E. R. 66, L. 0. 

Annotation : — Betd. Rx p. Quinten (1796), 3 Vea. 248. 

3580. Add. Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1926] Ch. 853. 

8598. Add. Annotations : — Apld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re City Life Assce. (1926), 42 T. L. R. 46. 

3590. Add. Annotation : — Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

8612. Add. Annotations : — FoUd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Mentd. Re Gunsbourg, [1920] 2 K. B. 426. 

8625. Add. Annotation : — Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

3681. Add. Annotation : — Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

3637a. Equitable debt — Against legal debt.] — Bkpcy. 
juri^iction proceeds upon equitable principles 
& draws no distinction between e.^uitable 
legal rights for the purposes of admin ijl ra- 
tion ; deft, is entitled under 1914 Act, j 
s. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
himfrom bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathtbson’s Trustee v. Bubrup, Mathie- 
SON & Co., [1927] 1 Ch. 602 ; 90 L. J. Ch. 
148 ; 130 L. T. 790 ; [1927] B. & C. R. 47. 

3648. Add. Annotations : — Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. .To. 
660. Refd. Paddy v. Clutton, [1920] 2 Ch. 
654. 

3650. Add. Annotation : — Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
660. 

3652. Add. Annotations : — Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
660. Refd. Re City Equitable Fire Insurance 
Co. (2), [1930] 2 Ch. 293. 

8653. Add. Annotations : — Folld. Paddy v. 
Glutton, [1920] 2 Ch. 654. Dlstd. Re 


PART X. SECT. 1. SUB-SECT. 2.— 
B. (0). 

8600 V. Rebates on insur- 

ance premtwna .] — Debtor oo. were in- 
debted to a broker upon accepted 
drafts for inanranoe premioms paid bv 
him on their behalf, & arrange with 
the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts. Sc to have the amounts allowed 
by way of rebate for the unearned 
premiums paid by the insurance cos. 
to the broker : — Held : the broker 
was entitled to apply the sum paid to 
him tor rebates in reduction of the 
oo.^ indebtedness, or by way of set-off 


National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Re City Life Assce. (1926), 42 T. L. R. 
46. 

3654. Add. Annotaiion : — Consd. Re City life 
Assce. (1926), 42 T. L. R. 45. 

3655. Add. Annotation : — Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

3660. Add. Annotation : — Consd. Re Fentt^n, Ex p. 
Fenton Textile Assocn. (1930), 09 L. J. Ch. 
358. 

3656a. .] — F. having guaranteed ad- 

vances by certain banks to the T. Assocn. in 
which he was interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, the liquidator lodged a proof 
against F.’s estate in respect of sums due by 
F. to the Assocn. The trustee of F.’s estate 
rejected the proof & claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which P. had 
given his personal guarantee. The banks 
had proved against F.’s estate under the 
guarantees but nothing had been paid to 
them : — Held : inasmuch as none of these 
sums had in fact been paid by P. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off P.’s 
contingent liability under the guarantees 
against the sums duo by him to the Assocn. — 
Re Fenton, Ex p\ Fenton Textile 
Assocn., Ltd., [1931] 1 Ch. 86 ; 99 L. J. Ch. 
358 ; 143 L. T. 273 ; 46 T. L. R. 478 ; 74 
Sol. Jo. 387 ; [1929] B. & C. R. 189, C. A. 

Annotaiion : — Consd. Re Fouton (No. 2) Exp. Fonton Textile 
ABHocn., Ltd., 11J)32] 1 Ch. 17H. 

3660. Add. Annotaiion : — Retd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 
I 3661. Add. Annotation : — Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652. 

3662. Add. Annotation : — Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

3663. Add. Annotation — Refd. Re Oity l^quitable 
Eire Insurance Co. (2), [1930] 2 Ch. 293. 

3665. Add. Annotations : — Refd. /ieCity Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

3667. Add. Annotations : — Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 368. 

3672. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

3678. Add. Annotations : — Consd. Paddy v. 

\ Clutton, [1920] 2 Oh. 554 ; Re National 

I Benefit Assce., [1924] 2 Ch. 339. Apld. 


against his claim for the amount of 
the premiums paid by him. — Re Fair- 
WKATUKRS, Ltd. (1921), o7 D. L. R. 
690 ; 51 O. L. R. 438 ; 2 C. B. R. 
202.— CAN. 

3600 vi. Creditor for ser- 

vices rendered — Ddtior for goods de- 
livered by bankrupt — Aoreemmt for 
services to he paid for by supply of 
goods. 1 — Held : there was a right of 
set-off. — Re MoMurtry & CX>., Ex p. 
James (M. A.) Sc. Sons, U9241 1 
D. L. R. 7.37.— CAN. 

PART X. SECT. 1. SUB-SECT. 8. 

8646 i. Arrears of rent — Against sum 
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due far grass seed.] — Held: the land- 
lord could exercise the right of ect-off. 
— Re Grantham, Ex p. Doyle, I1B23J 
3 D. L. R. 94 ; 4 C. B. R. 1C8.— 

CAN. 

8648 Hi. If Hharos In a 

CO. are disclaimed by the official 
assignee upon the bkpcy. of a share- 
holder, & if for purposes of proof an 
estimate Is made under Bkpoy. Act, 
1908, B. 111. of the amount claimable 
in respect of future calls thereon, the 
00 . may set off against snob amount a 
sum due by the oo. to bkpt. for goods 
supplied by him . — Re A NDEBSON . [1924] 
N. Z. L. R. 1163.— N.Z. 
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Be City life Aaace. (1926), 42 T. L. R. 46, 
Consd. He City Equitable Fire Insurance Co., 
[1930] 2 Ch. 293, C. A. ; He Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L, J. Ch. 
358. Refd. Ellis’ Trustee v, Dixon-Johnson, 
[1924] 2 Ch. 461. 

3679. Add, Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 

3680. Add, Annotations : — Consd. Re City Life 
Assce. (1925), 42 T. L. R. 46. Refd. Ellis’ 
Trustee v, Dixon-Johnson, [1924] 2 Ch. 461 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 368. 

3680. Add, Annotations : — Refd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Cn. 
358 ; Re City Equitable Fire Insurance Co., 
Ltd., [1930] 2 Ch. 293. 

3695. Add, Annotation : — Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers & 
deposited with them as security for anv debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares, including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
. ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 10, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to bo taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, tlie right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — E lms & Co.’s 
Trustbb V. Dixon-Johnson, [1926] A. C. 
489 ; 94 L. J. Ch. 221 ; 133 L. T. 60 ; 41 
T. L. R. 330 ; 09 Sol. Jo. 395 ; [1925] 
B. & C. R. 64, H. L. 

3697. Add, Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3702. Add, Annotation : — Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add, Annotations : — Folld, Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re City Life Assce. (1926), 42 T. L: R. 
46. 

3708. Add, Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

8714. Add, Annotations : — As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Oh. 451 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358 ; Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

3719. Add, Annotations: — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 664 ; EUis’ Trustee v, 
Dixon-Johnson, [1924] 2 Ch. 461. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293 ; Re Fenton, Ex p. Fenton 
TextUe Assocn. (1930), 99 L. J. Ch. 358. 

3727. Add. Annotation : — Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

3739. Add, Annotations : — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 654; Ellis’ Trustee v, 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Asace., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1925), 42 T. L. R. 46; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293 ; Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

3740. Add. Annotations: — Consd. Debtors (No. 

771 of 1920) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 263. 

3740a. .] — Applt., the managing director o^ 

a CO. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
be had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-offun respect 
of the sum he had been ordered to repay to 
the liquidator. — Re A Debtor (82 of 1926)^ 


PART X. SECT, t, BUB-SECT. 4 . 

3703 il. .] — A bank distrained 

for rent owing to it tV sold the goods 
Sc chattels of the tenant. He was then 
indebted to the bank under a chattel 
intge. which had been assigned to the 
bank tk also for the balance of an open 
account. After satisfying its claim 
for rent & the costs of the distress from 


the proceeds of said sale the bank 
applied the balance, of the sum realised 
towards x)aymeiit of the open account 
& the debt under the chattel mtge. 
The tenant, a few days later, made an 
authorised assignment : — Held : the 
bank was entitled to set off os It did 
the liolnnce of the sum realised, over 
& above the whole amount tluo it for 
rent, against said other debts due it.— 


He Worth, [1938] 1 W. W. R. 765.— 

CAN. 

•m. Claim creditor to ehetrt of 
rro/its in Imsineas — Claim by insolvent 
for damages for breach of corUraet to 
purchase Imsiness.]— Bela : the case 
was one of mutual dealings. — J effert 
V. Rangoon Official ABaioNER (1927), 
1. L. R. 6 Ran. 46.— IND. 
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[1927] 1 Ch. 410 ; 136 L. T. 349 ; sub nom. Re 
Mumoford, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1920] B. & C. R. 165, D. C. 

3741. Add. Annotations : — Expld. & Distd. Re 
Fowler (B. P.), Ltd., [1937] 3 All E. R. 781. 
Refd. Re A Debtor, [1927] 1 Ch. 410. 

8746. Add. Annotation : — Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. 

3750a. .] — Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. & Dav. 19 ; 1 Will. 
Woll. & H. 638 ; 8 L. J. Q. B. 25 ; 112 E. R. 
1025 ; sub nom. Goom v. West, 2 Jur. 940. 

3769. Add. Annotations : — Distd. Re Pennington &; 
Owen, [1925] Oh. 825. Consd. Re Binna, 
Public Trustee v. Ingle, ri929] 1 Ch. 677. 
Apld. Re Fenton (No. 2), Ex p. Fenton 
TextUe Assocn., Ltd., [1932] 1 Ch. 178. 

3776. Add. Annotation : — Apld. Re Lennard, Lcn- 
nard’s Trustee v. Lennard, [1934] Ch. 235. 

3776a. .] — ^By deed dated Mar. 16, 

1906, L. bound himself by covenant to pay 
an annuity of 1108 to C. from & after the 
death of her husband (which occurred on 
Nov. 13, 1923) ; & F., the father of the 
covenantor, guaranteed payment of the 
annuity. On Aug. 21, 1911, F. died ; 
under his will, L. became entitled on the 
death of testator’s widow to a one-fifth share 
of the ultimate residue of liia estate. On 
Oct. 17, 1929, L. was adjudicated bkpt. On 
Oct. 30 C. proved in the bkpcy., eei’ly in 
1930 her proof was admitted for f-ho sum of 
£673 17s. 8d., & she received by of 

dividend in respect thereof £134 i5s. 7J. 
Igiiiring that proof, the exors. proceeded to 
pay certain instalments of the annuity 
amounting to £344 9s, lOd., & on Sept. 8, 
1932, they expended the sum of £849 on the 
purchase for her of an annuity of £108. 

On Jan. 18, 1931, the widow of F. died, 
& thereupon the trustee in bkpcy. became 
entitled to payment of the share of tlie bkpt. 
in the residuary estate of F., subject to such 
■ right as the exors. had to have the estates of 
the surety indemnilied out of the share thei-ein 
of L., the principal debtor, against any claim 
upon that estate by C. In this action the 
trustee in bkpcy. claimed a declaration that 
the exors. were not entitled (as they claimed 
to be) to retain out of the said share of the 
bkpt., on account of any unsatisfied liability 
of the bkpt., as the principal debtor, to 
indemnify the estate of the surety, any sum 
in excess of the sum of £539 2s. Id., being 
the amount of C.’s proof less the dividends 
of £134 158. Id.: — Held: on the principle 
recognised in In re Melton, the exors. were, 
notwithstanding the bkpcy., entitled to apply 
the share in their hands of the principal 
debtor in discharging his obligation to in- 
demnify the estate of their testator, the 
surety ; & that, having regard to the fact 
that C. proved in the bkpcy., they were 
entitled to retain out of that share the sum 
for which C. proved less the amount received 
by her by way of dividend, but were not 
entitled to retain any sum in excess thereof. — 
Re Lennard, Lennard’s Trustee v. Len- 
nard, [1934] Ch. 236'; 103 L. J. Ch. 81 ; 160 
L. T. 236 ; [1933] B. & C. R. 204. 


3781a. Property conveyed to settlement trus- 

tees — Against unpaid sum covenanted to be 
brought into settlement.] — Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copyhold & leasehold 
lands, were conveyed to the use of the bkpt. 
& his heirs, who covenanted with the trustees 
within six months after the marriage, to pay 
to them £4,000 upon the trustee of the settle- 
ment. The trustees never demanded pay- 
ment. In 1806 the bkpt. sold part of the 
freehold premises, & he & his wife levied a 
fine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the bene lit of his 
creditors. In 1813 the bkpt. covenanted 
that he & his wife would levy a line to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1814 the com- 
mission issued, & the husband was declared 
a bkpt., his execution of the trust deed 1812 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 under the 
commission & signed the bkpt.’s certificate *. 
— Held : the trustees on behalf of the wife & 
children of the pkpt., liad a lien upon the 
estates thereby conveyed & remaining unsold 
V>y the bkpt. to the amount of the £4,000. — 
Re Dicken, Ex p. Dicken (1817), Buck. 116, 
L. C. 

Annotations: — Consd. Itc Sowell, White v. Sowell, [19091 1 
Oh. 806 ; StaiiimorH v . Elliott (1868), 3 Ch. App. 195. 

3781b. Dividend — Against sums paid by 

debtor on contract of guarantee.] — F., having 
guaranteed advances by certain banks to tlie 
T. Assocn., in which he was interested, subse- 
quently executed two deeds of arrangement 
in favour of bis creditors. The Assocn. 
having gone into li(iuidation, the liquidator 
lodged a proof against F.’s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.’s estate rejected the proof & 
claimed to set off flie various sums which 
had betm advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At tliat time, although one or 
more of the banks had proved against F.’s 
estate under the guarantees, nothing had 
been paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sura, & the trustee declared an 
interim dividend of Is. in the pound. Th(5 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. 
The sums constituting the amount of the 
banks’ proofs represented the amount of the 
Assocn.’ 8 debt which had been guaranteed 
by F. The question arose whether the 
trustee of F.’s estate was under the circum- 
stances entitled to pay to the liquidator of 
the Assocn. the sum representing the iuterirn 
dividend declared in respect of the lidmitted 
proof. The matter came before the ct. by 
way of motion on behalf of the trustee, the 
(juestion being whether this d(‘clared dividend 
was properly payable to the liquidator of the 
Assocn. or the trustee was entitled to with- 
hold payment of all or any part thereof. On 
behaR of the Assocn. it was urged that the 
previous proceedings reported in Re Fenton, 
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Ex p, Fenton Textile Aaaocn.^ Ltd., No. 3656a, 
ante, had concluded the matter, that the 
question was now rea judicata, & that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
decision, the liquidator of the Assocn. was 
entitled to the full dividend in respect of the 
Assocn. ’s admitted proof; — Held: (1) the 
question raised by the motion had not been 
determined by the Ot. of Appeal in the 
previous proceedings ; & (2) the claim by 
the trustee to withhold the payment of any 


part of the dividends payable in respect of 
the Assocn. ’s proof failed. The rule against 
double proof afforded an answer to the 
trustee’s claim to retain the dividends on the 
admitted proof of the Assocn. so long as any 
part of the debt due to the banJts remained 
unsatisfied . — Re Fenton (No. 2), Ex p. 
Fenton Textile Assocn., Ltd., [1932] 1 Ch. 
178 ; 146 L. T. 229 ; [1931] B. & 0. B. 59 ; 
avd) nom. Re Fenton (No. 2), Ex p, Thusteb 
UNDER Deed op Arrangement v. Fenton 
Textile Assocn., Ltd., 101 L. J. Ch. 1. 


Part XI. — Joint and Separate Estates — Bankruptcy of 

Firm or Partner. 


8793a. One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — Where a receiv- 
ing order was made against a firm consisting 
of an individual <fc a co., & subsequently an 
order was made for the compulsory winding 
up of the co., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpey. should be conducted by the trustee in 
bkpey. & that assets collected by the special 
manager who had been appointed in the 
. bkpey. should be haqded over to the trustee 
in bkpey. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners “ other than the 
co.” — Re Dobree & Co., [1929] B. & O. R. 1. 

3832a. Claim under covenant void against creditors 
— Postponed to claims of Joint creditors of 
partnership — Sc of creditors against separate 
estate.] — Re Ccmminq Sc West, Exp, Neilson 
& Craig v. Trustee, No. 7155a, post, 

8866a. .] — ^Applying the following 

well-settled principle of bkpey., tViat, just as 
a debtor may not, when proving against the 
assets, compete with his own creditors, so a 
partner of a debtor may not compete with 
that debtor’s creditors, so long as there are 
any creditors of the debtor not fully satisfied, 
to whom the partner is under liability. 
Whei*e the assets of the bkpt. are sufficient 
to satisfy in full the statutory interest on 
the amounts due to the separate & joint 
creditors respectively, but are not sufficient 
to pay, in addition thereto, the amount due 
to a partner of the debtor, the separate & 
joint creditors are upon the proper con- 
struction of 1914 Act, sect. 33 (8), entitled, in 
priority to the partner of the bkpt., to be paid 
the statutory interest in full on their 
respective debts proved in the bkpey. — 
Re Howes, [1934] Oh. 49 ; 150 L. T. 95 ; 
[1933] B. & 0. It. 133 ; aub nom. Howes, Re,, 
Trustee v. Gill & Reigate Ltd., 102 
L. J. Ch. 346. 


3900. Add. Annotations : — Refd. Re Biddulph, 
Ex p. Burton (1843), 3 Mont. D. & De G. 
364; Stroud v. Gwyer (1860), 28 Beav. 
130. 

3945a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint liabilities in first bankruptcy.] 

— T. & M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, Sc there were unsatisfied joint 
debts in the bkpey. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. ; — 
Held : under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpey. of M. by the trustee in the first bkpey. 
— Re Moss, Ex p. Everitt (1923), 93 L. J. Ch. 
98 ; [1923] B. & C. R. 135. ^ 

8981a. Meaning of “ solvent.^*] — Re Beauchamp 
Bros., No. 4116a, post. 

4019. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4030. Add. Annotation: — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4069. Add. Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Moore v. Flanagan, 
[1920] 1 K. B. 919. 

4102a. Separate personal guarantees of 

partners.] — Re Dutton, Massey & Co., Ex p. 
Manchester & Liverpool District Bank- 
ing Co., No. 3376a, ante. 

4108. Add. Annotation : — Consd. Re Dutton, 
Massey, Ex p. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.] — (1) Where a partnership has been 
dissolved by the bkpey. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of thp partner- 
ship assets does not apply when such solvent 


PART X,. SKCT. 6. SUB-SECT. 1. 

3784 I. Sow right to retain lost — Proof 
against bankrupt.}— Re hvaaiER, [1927] 
4 D. L. R. C37 ; 61 O. L. R. 177.— CAN. 

PART XI. SECT. 1. 

8788 V. .1 — The separate credi- 
tors must be satisfied in full before the 
partnership creditors can rank. Sc as 
to partnership assets, the partnership 
creditors must first be satisfied in full 
before the separate creditors can rank. 


—Re Taylor t>, Levets. [19231 3 
D, L. R. 1134 ; 62 O. L. R. 201 ; 2 
C. B. R. 390.— CAN. 

3788 Vi. .1 — Re Davm Sc Pulet- 

ZER, Ex p. Monroe (Ont.), [1927] 
4 D, L. R. 744 ; 8 C. B. R, 446.— CAN. 

tp. Effect of authorised vissignmtnt by 
firm.} — An authorised assignment by a 
firm operates as an assigimient also of 
the smarate estate of each putner. — 
Re doHBN Sc Mabun, Canadian 
Credit Men's Trust Assocn., Ltd. v, 
Spivak, [1927] 1 D. L. R. 677 ; [1927] 
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1 W. W. R. 162 ; 22 Alta. L. R. 487.— 
CAN. 

st. Motion by trustee to haee debtor 
declared partner in bankrupt firm — 
Debtor erUitled to be heard.}— Re Pol- 
lard. [1926] 4 D. L. R. 370.— CAN. 

PART XI. SECT. 3, SUB -SECT 2.— 0. 

sz. Money paid by partner under 
partnership agreement on death of bank- 
rupt partner to deeeased*8 estate.} — Re 
Enosland (Ont.), [1926] 4 D. L. R. 
1029.— CAN. 
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partner ia an infant, but, aemble^ such solvent 
infant partner may apply to the ct. by an 
adult next iriend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication ot 
such assets, the person so dealing is account- 
able for any part of the assets which he may 
have received. 

(8) I suppose that so long as the members 
of this partnership were solvent — I mean by 
“ solvent *’ were not judicially declared bkpt. 
. . . (VAUGHAt^ Williams, J,).—Re Beau- 
champ Brothers. Gx p. Carr (1896), 76 
L. T. 316; 3 Mans. 207. 

4152a. Right to follow assets misapplied — Against 
pany with notice of breach of trust.] — Re 
Beauchamp Brothers, Rx p, Carr, No. 
4116a, ante, 

4165. Add, Annotation : — Dlstd. Re Douglas, Ex p, 
Douglas’ (James) Exors.. [19301 1 Ch. 342. 

4167. Add, Annotaium : — Consd. Re Douglas, Ex p, 
Douglas* (JametO Exors., [1930] 1 Ch. 342. 

4169. Add, Annotation : — Refd. Re Howes, Ex p. 
Trustee, [1934] 1 Ch. 49. 

4172. Add, Annotation : — Refd. Re Couglas, Ex p, 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


4183. Add, AnYioicdion : — Refd. Re Howes, Ex p. 
Trustee, [1934] 1 Ch. 49. 

4186a. Share of deceased partner ascer- 

tained before adjudication.] — The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication in bkpcy., & no joint liability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
& accounts between the deceased partner 
another firm in Dundee, of which during 
his life he was also a partner, & which firm 
was after the death of the deceased partner 
a creditor of the London firm, were also com- 
promised & settled by his exors. before the 
bkpcy. of the London firm : — Held : the 
proof of a debt put in by the deceased 
partner’s exors. in the bkpcy. of the London 
firm ought to be admitted. — Re Douglas, 
Ex p, Douglas’ (James) Executors, [1930] 
1 Ch. 342 ; 142 L. T. 379 ; [1929] B. 0. R. 
76 ; sub nom. Re Douglas, Douglas cSc Hill 
V, Myers (J. E.), 99 L. J. Ch. 97. 

4217. Add, Annotations : — Apld. Houghton v, 
Nothard, Lowe & Wills, [1928] A. C. 1. Refd. 
Houghton V, Nothard, Lowe & Wills (1927), 
44 T. L. R;76. 


Part XII. — Priority of Debts. 

4279. Add, Annotations : — Refd. Re Webb (Smith* I Jackson (1932), 48 T. L. R. 261. 

field, London, [1922] 2 Ch. 369 ; A.-G. v, j 4.281a. “ Local rate ** — Land drainage rate.] 


PART XI. SECT. 6. SUB-SECT. 1. 

sa. Right to claim for mov.cy ad- 
vanced to partner after ineffective dis- 
solution.] — Re WALKEA.M, [1920] 1 

D. L. K. 274 ; 68 O. L. R. 141 ; 7 C. B. R. 
4.-- CAN. 

PART XII. SECT. 1. SUB-SECT. 3. 

ib. Claim by Workmen's Compen- 
sation Board — For arrears of payment of 
assessments.] — Oalm refused. — Work- 
men’s Compensation Board v. Edoar, 
[19241 3 D. L. R. 273 ; [1924] 2 
W. W. R. 666 ; 20 Alta. L. R. 385.— 
CAN. 

■0. Extent of priority ,] — Re 

Syer, Ex p, WoRBOtfEN’s Compensa- 
tion Board (Out.), (19271 3 D. L. R. 
802 ; 8 O. B. R. 275.— CAN. 

td. .1 — Applt. hold as trustee 

for debenture holdera a blanket mtge. 
on the property of a bkpt. which 
crystallised when the bkpcy. order was 
m^e & thereupon became a specific 
charge upon the property. The bb^t, 
owed the Workmen’s Compensation 
Board on an assessment for fees due 
to the Board & applt. claimed priority 
for the mtge. in the distribution of the 
bkpt.’s assets : — Held : the Board was 
not entitled to priority over applt. ’s 
charge. — Dinning v. Workmen’s Ck)M- 
PENSATioN Board, [19321 1 W. W. R. 
136 ; 1 D. L. R. 3W.— CAN. 

•a. .1 — Workmen’s Compensa- 
tion Board & Dinning v. Nichols, 
[19321 2 W. W. R. 325 : 3 D. L. R. 
385 ; 45 B. C. R. 241.— CAN. 

tf. .1 — The Uen of the Work- 
men’s Compensation Board will be 
defeated on sale of the assets by the 
trustee, where no steps have been taken 


to enforce the lion, the sooiulty has 
not been Burroiidercd, 6c no statutory 
declaration under Bkpcy. Act, s. 107, 
has been filed. — Re Motor Bodies, 
Ltd., Workmen’s Compensation 
Board v. Canadian Chedit Men’s 
Trust Assoon., [1032] 3 D. L. R. 272 ; 
5 M. P. R. 309.— CAN. 

PART XII. SECT. 1. SUB-SECT. 4. 

8d. General rule.] — The Crown has 
a prerogative right to be paid upon a 
distribution In bkpcy. In priority to 
other unsecured creditors, but it is 
merely a right of preference in the 
adml^stratlon of the estate. — Re 
Toronto Metal & Waste Co. (1921), 
67 D. L. R. Ill ; 61 O. L. R. 287 ; 
2 C. B. R. 138.— CAN. 

■f. .1 — Whore the Crown is 

an unsecured creditor for taxes owing 
by bkpt., the Crown wlU take prefer- 
ence over all other secured creditors 
In respect of those taxes. — Re Noel, 
Ex p, Gravelbouko Town (1922), 65 
D. L. R. 754 ; 2 C. B. R. 645.— CAN. 

sj. .] — Re Standard Pharmacy, 

Ltd., Re Ai.berta Province’s Claim 
(Alta.), [19261 2 D. L. R. 300 ; [1026J 
1 W. W. R. 773,— CAN, 

•k. J'rustee entitled to set off pay 
menl of taxes against claim of landlord 
for arrears of rent.] — He Grantham, 
Ex p. Doyle, [19231 3 D. L. R. 94 ; 
4 C. B. n. 108.— CAN. 

42S0 U. Water raU.\~Re 

An Arranging Debtor, [1921] 2 
I. R. 1.— IR. 

4280 111. Light rates.) — He 

Mathbson, Ex p. Prince Albert 
(City), [19241 1 W. W. R. 129 ; [1924) 
1 D. L. R. 260 ; 18 Bask. L. R.— CAN. 
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4280 Iv. Electric poiver rates.] — 

Re IJWiCKEU’S OlCLlCATKHBEN, [1025] 1 
1). L. R. 652 ; 66 O. L. R. 140 ; 6 
C. n. H. 208.— CAN. 

4280 v. Crown Timber Act. 

1927 (c. 38), 8. 2 (1).]— The word 
“ rates ” in above sub-soct. means the 
price which any Uconcee Is required 
to pay for the timber to be cut under 
his licence, 8c does not mean the ” taxes, 
rates, or assessments ” which under 
Bknoy, Act, 1927 (c. 11), a. 125, may 
be levied or Imposed upon the debtor 
or upon any property of a bkpt. under 
any law. Dominion or of the Pro- 
vince.— Jfe Hardy, (19201 1 D. L. R. 
300 ; 63 O. L. R. 246 ; 10 C. B. R. 288. 
—CAN. 

4280 vi. .] — Re Abeii- 

nethy-Locghekd Logging Co., [1938] 
1 W. W. R. 544.— CAN. 

b i. .] — Re International 

Metal Works, Lto., Ex p. R., [19251 
1 D. L. R. 309 ; 6 O. B. R. 378.— CAN. 

b H. .1 — Canadian Credit 

Men’s 'Trust Assoon. v. Edmonton 
City, [1925] 2 D. L. H. 626 ; [1925] 1 
W. W. R. 747 ; 21 Alta. L. R. 160; 5 
O. B. R. 687.— CAN. 


b 111. Municipal taxes.] — Re 

Canada Preserving Co. (Ont.), [1928] 
2 D. L. R. 529 ; 10 C. B. H. 63.— CAN. 

I, jy, Necessity for notice 

of ctofm.]— The provisions of sect. 
112 (11) ot Assessmont Act, R. S. O., 
1927, as to notice of amotmt due for 
taxes, are, by sect. 125 of Bkpcy. Act, 
1927, made part of the Bkpcy. Act. — 
Re Canadian Horseshoe Co., [1931] 
O. R, 402 ; 12 C. B. R. 485.— CAN. 


ol. Business taxes,] — Re West 
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— A land drainage rate levied by a drainage 
board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
Act, 8. 33 (1) {a). — Re Ellwood, [1927 j 
1 Oh. 456 ; Bub nom. Re Ellwood, Ex p. 
River Deb Drainage Board v, Hooson, 
96 L. J. Ch. 170 ; 136 L. T. 696 ; [1927] 
B. & C. R, 53, D. C. 

4284. Add, Annotations : — Held. Re Webb (Smith- 
field, London, [1922] 2 Oh. 369; A.-G. v. 
Jackson (1932), 48 T. L. R. 261. 

4288. After this case add : — 

.] — SeCf also, Bkpcy. (Amendment) Act» 

1926 (c. 7), s. 2. 


4295a. Helping employer to perfect 

Invention — Under agreement for payment 
out^of profits.] — Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk : — Held : he was not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months’ salary in full. — 
Re Ellin8, Ex p, Hickin (1850), 3 De G. & 
Sm. 662 i 19 L. J. Bey. 8 ; 14 L. T. O. S. 
469 ; 14 Jur. 405 ; 64 E. R. 651. 

4298. Add, Annotation : — Consd. Moriarty v. 
Regent’s Garage & Engineering Co. (1920), 
90 L. J. K. B. 783. 


(F. K.) & Co. (1921), 62 D. L. IL 207 ; 
60 O. L. H. 631 ; 2 0. B. R. 3.--CAN. 

0 11. .] — Whore a township 

or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, this prefer* 
euoo disappears when the statute is 
reiM ttled by a dominion statute. — lie 
Noki., Ex p. Gkavklboubu Town 
(1022), 65 D. L. K. 754 ; 2 C. B. R. 
545.— CAN. 

0 111. .] — A mimlcipal 

corpn. is mot entitled by Bkpcy. Act, 
8. 51 (6), to priority over other creditors 
of bkpt., for business taxes in respect 
of which no distress has been made. — 
He <3eoilian Co. (1922), 09 B. L. It. 
679 ; 61 O. L. K. 649 ; 2 C. B. It. 610. 
—CAN. 

oilv. .J — A city is in 

respect of business tax a socurt I 
creditor. — He Mathkson, Exp, PniNc/, 
Albert (City), {1924] 1 B. L. It. 260 ; 
119241 1 W. W. R. 129 ; 18 Saak. L. R. 
3.— CAN. 

0 V. .1 — Re Standard 

Pharmacy, Ltd,, He Alberta 1*ro- 
vtNCB’s Claim (Alta.), [1926J 2 B. L. R. 
300 ; [1926J 1 W. W. R. 773.— CAN. 

o vi. Dominion taxes — Over 

taxes due to municipality. 1 — Held : 
Bominlon taxes preferred. — He Adams 
Shoe Co., Ex p. Town of Pene- 
TANUUiauKNK, [1923] 4 B. L. R. 927. — 
CAN. 

o vll. Income tax.] — Re Lk 

Blanc, [1924] 3 B. L. R. 256.— CAN. 

ovlli. .] — Held: baJauoe of 

inoomo tax entitled to priority. — Re 
Orr, [1924J 2 I. R. 120.— IR. 

0 lx. .] — R. V. Lithwick 

& Cole (1921), 20 Exoh. C. K. 293.— 
CAN. 

cx. 1 — Re Kingston Airro 

Wreckers, Ltd. (1935), 5 F. L. J. 
(Can.) 148.— CAN. 

o xi. Roll tax.] — Re Le Blanc, 

11924] 3 B. L. R. 256.— CAN. 

0 xli. Sales taxes.] — Held: the 

Crown was entitled to prioiity over all 
other unseourod creditors in respect of 
soles taxofl. — lie West (F. E.) & Co. 
(1921), 68 D. L. R. 772 ; 50 O. L. R. 
631 ; 2 C. B. R. 3.— CAN. 

oxiil. .] — Held: a creditor 

oould not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor. — Re 
NioHoiflON Sales & Service Corpn., 
[19241 3 B L. R. 593 ; 4 C. B. R. 692. 
—CAN. 

War revenue taxes.] — See cases 

in Part XII., Sect. 1, sub -scot. 6, post. 

0 xiv, Taxes assessed prior to 

asaiynment.] — Held : the city had a 
preferential Hen on the goods of the 
assignor for the above taxes. — Re 
McKenzie, [1924] 1 W. W. R. 159; 
4 O. B. R. 402.— CAN. 

d I. 1 — Held: debtor's chattels 

Bubjeot to solture for arrears of taxes 
by the munioipallty even In the hands 
of the trustee. — Re Harrison (1922), 


69 B. L. R. 658 ; 51 O. L. R. 634 ; 
2 C. B. R. 360.— CAN. 

d il. .] — Re Laurancb (1923), 

65 O. L. R. 196 ; 4 C. B. R. 349.— CAN. 

d Hi. .] — Where a landlord has 

distrained prior to bkpcy. of the tenant 
& there are taxes owing, & subsequent 
to bkpcy. the municipality gives the 
notice required by sect. 112 (11) of 
Assessment Act, H. S. O., 1927, the 
municipality Is entitled to rank for its 
claim upon the proceeds of the distress, 
in priority to the claim of the landlord 
for throe months* accelerated rent. — 
Re PA'ncRRON (B. S.) Co., 11932] O. R. 
432 ; 3 B. L. R. 279.— CAN. 

si. Claim of inspector of taxation.] 
—Re McKenzie, [19241 1 W. W. R. 
159 ; 4 C. B. R. 492.— CAN. 

sp. Necc8,siti/ for notice — Notice to 
custodian — Custodian hccoming trustee.] 
— Noti(‘e to a custodian who after- 
wards lieeomcH trustee in bkpcy. is 
sufficient notice to make n claim for 
Ijixcs a prcfciTcd claim in bkpcy. — Re 
ZiMTvioN, Ottawa v . Thkvv, [19361 3 
D. L. R. 326.—CAN. 

PART XII. SECT. 1, SUB-SECT. 6. 

•r. Dias of court in favour of 
creditor ] — The right of a creditor for 
arrears of wages to stand os a preferred 
creditor will be construed by the ct. 
with a bias in favour of the creditor. — 
Re Corson Shoe Co., [1924] 1 B. L. R. 
555.— CAN. 

4286 ix. r After judgment re- 

covered.] — The claim of a wage -earner 
to priority for his wages remains a 
claim for wages even after judgment 
has been recovered. — Ball v. Thorne 
(1920), 46 O. L. R, 261 ; 50 B. L. R. 
85.— CAN. 

4285 z. Earned within three 

months of bankruptcy.] — Held: a 
workman could only rank as a pre- 
ferred creditor for wages earned within 
thrive months of the t)kj)cy. — Rodden 
V. Goodman (1922), 67 1). L. R. 635. — 
CAN 

4285 xi. .]—HeU: the 

director & president & the director & 
secretary -treasurer of bkpt. co. were 
entitled to priority for wages or 
salaries In respect of services rendered 
to bkpt. co. during the three months 
before tho date of the assignment. — 
Re Eastern Ontario Milk Products 
Co., [1023] 1 B. L. R. 591 ; 62 O. L. R. 
67 ; 210. W. N. 483.— CAN. 

4286 xU. .]-—HeU: a 

claim for wages was not entitled to 
priority not being earned within 
three months immediately preceding 
the iNjoelving order. — Re Continental 
PUBUSHING Co., Ex P. BaVIS & SlM- 
MONS, [1924] 1 D. L. R. 339 ; 4 C. B. R. 
343.— CAN. 

4285 xiil. 5?. P. Re Olympia Cate 
Co., Ltd., Exp. Bedali (Man.), [1927] 
1 D. L. R. 907 ; [1927] 1 W. W. R. 
131.— CAN. 

4286 xiv. Commission 

payable when goods shipped — ScrwiccA 
rendered more Man three months befo*- 
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bankruptcy — Goods shipped within three 
months of bankruptcy.] — Held: the 
salesman could not rank as a preferred 
creditor in resi>ect of such commission. 
— Re Hercules Rubber Co., Ex p. 
Allan, [1924] 1 B. L. R. 999 ; 4 

C. B. R. 555.— CAN. 

4286 XV. Allowance for ex- 

penses.] — W^here a person is employed 
as a travelling salesman & is given bis 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor os regards both his salary & 
hlB expenses. — Re Corson Shoe Co., 
[19241 1 B. L. K. 555.— CAN. 

4285 xvi. Truck driver furnish- 

ing truck, gas dk oil — Priority for time 
only.] — Held: an Independent con- 
tractor in regard to the supply of the 
truck & so entitled to priority in respect 
of his services only. — ii*c Sexton, [1931 ] 
1 B. L. R. 657 : 66 O. L. R. 313 ; 12 
C. B. R. 45.— CAN. 

4289 i a. .]— A 

travolling salesman, selling goods on 
commission, was allowed by debtor co. 
to sell thoir goods at specillod prices, 
any goods sold by him to be invoiced 
to the customer at the price at which 
ho sold, & bo to bo allowed the differ- 
enoe between the net price & bis selling 
price : — H^ld : not entitled to priority. 
— Re Speciality Bags, Ltd., [1923) 
1 B. L. R. 827 ; 53 O. L. R. 355 ; 

3 C. B. R. 617.— ^AN. 

4289 ib. .] — Re Van- 

couver BRF.SS Co., Ltd., [1931] 3 
W. W. R. 220 ; 44 B. C. R. 283.— 
CAN. 

4292 i. Accountant — Monthly 

salary — Pari time employment.] — Held : 
he was a servant & entitled to rank as 
a preferred creditor. — Re Gordban 
Furniture Co., Exp. Sladdbn, [1923] 

4 I). L. R. 1198 ; [1923] 3 W. W. R. 
630.— CAN. 

4298 t. Company official — 

Director.] — The mere fact that a 
director who claims priority for wages 
is a superior oflacor of a co. does not 
of itself deprive him of priority. The 
real question is whether the person 
making the claim has contracted to 
render service to the co. beyond what 
would come within the scope of his 
duties as a statutory oificer. — ite 
Eastern Ontario Milk Products 
Co., [1923] 1 B. L. R. 591 ; 21 O. W. N. 
483 ; 52 O. L. R. 67.— CAN. 

sp. Brother of bankrupt.) — The 
amendment to the Bkpcy? Act, 1927, 
made in 1932, by which a brother of 
the bkpt. can no longer claim for wages 
as a preferred creditor, does not apply 
where the assignment for benefit of 
creditors took place before the 1932 
amendment but the distribution Is 
subsequent to the* Act. — Re Mabon. 
[1935] 1 D. L. R. 416.— CAN. 

PART XII. SECT. 1. SUB-SECT. 6. 

h i. .1 — ^The preferential rights of 

a landlord are restricted as provided 
by Landlord 6c Tenant Act, s. 38, 6c 
a landlord cannot olaim to rank as a 
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4SS4. After this case add : — contributions .] — See National Health Insur- 

Health Insurance & Unemployment Insurance ance Act, 1924 (c. 38), ss. 4-9, 133, & Un- 


preferred creditor in respect of sums 
voluntarily paid by him for taxes 
owing by bkpt. — Rc Crystal, [1926] 
2 D. L. K. 840 ; 69 O. L. R. 44.— CAN. 

h ii. Under Landlord's Rights 

(BanJm^tny) Act, 1924 (c. 12) (Alta.), 
s. 3.] — The above sect, entitles a land- 
lord to priority to the extent of the 
amount limited fthereby over all 
bkpt. *8 secured creditors, including the 
Crown. — Re Standard Pharmacy, 
Ltd., Re Alberta Province’s Claim 
(Alta.), [1926] 2 D. L. R. 300 ; [1926] 
1 W. W. R. 773.— CAN. 

h iii, Cannot he deprived of 

preferential lien — Except by agreement.] 
— Re Milneui, Ex p. Forbes (Ont.), 
[1926]2 D. L. R. 988 ; 7 C. B. R. 319.— 
CAN. 

B i. Special covenant. ] 

— Held : notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises w’ero o(!ciipied 
by the trustee. — Canadian Credit 
Men's Trust Assocn. v. Monka (1924), 
34 B. C. K. 99.— CAN. 

•n. Arrears of rent — Priority over 
— War revenue taxes.]— Tie Solomons 
Boohner Fur Co., [lOz^] 1 D. L. R. 
685 ; 53 O. L. R. 497 ; 24 O. W. N. 42. 
—CAN. 

■p. .] — The Crown 

claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to their priority in 
time. — Re Davis, [19241 3 D. L. R. 
656 ; 4 C. B. R. 698.— CAN. • 

gq. Sales tax. ] — Re Calous 

Co., Ltd., Ex p. McGuire. [1925] 3 
D. L. R. 809 ; 57 O. L. R. 272 ; 6 

C. B. U. 763. revsg., [1925] 2 D. L. R. 
246.— CAN. 

■r. Taxes due under 

fncome TPar Tax Act, 1917.] — Re 
Humberhtone Coal Co., Ltd., Ex p. 
National Trust Co., Ltd., [192,')] 3 

D. L. R. 154 ; 11925] 2 W. W. R. 68 ; 

5 0. B. R. 719; rersQ., [19251 1 

W. W. R. 064 ; 6 C. B. R. 639.— CAN. 

Fees tC* expenses oj 

trustee.] — The trustee’s claim for his 
fees & expenses always precedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if tbe landlord ’e 
claim arose anterior to that of the 
Crown, then the truHt4*e’8 claim will 
count after the landlord’s & will pre- 
cede the Crown’s claim. — Re iMvis, 
[1924] 3 D. L. R. 556 ; 4 C. B, R. 698.— 
CAN. 

BU. Three months* rent accrued 

prior to hankrupicy — Construed as 
“ accrued due vexi prior.'*]-- Re Cla- 
MAN’s, Ltd., [1932] 1 W. W. R. 413; 
45 B. C. R. 474.— CAN. 

Ba. Effect of acceleration 

clause.] — The effect of sect. 126 of 
Bkpey. Act. R. S. C.. 1927, Is that in 
Saskatchewan the rights of a landlord 
on the bkpey. of a tenant arc governed 
by sects. 42-48 of Landlord & Tenant 
Act, R. S. S., 1930. Where, therefore, 
no rent is accrued at the date of the 
assignment in bkpey. a landlord in 
Saskatchewan is not entitled on the 
distribution of the property of the 
bkpt. to a prior claim for three months’ 
rent. A provision in a lease that in 
the event of the bkpey, of tbe tenant 
the rent for a certain period will be 
accelerated & become duo at once 
cannot be relied on to prevent the 
assets of tbe bkpt. tenant from being 
distributed according to the bkpey. 
laws. — N ew Regina Trading Co., 
Ltd. V. Canadian Credit Me.n’h 
Trust Assocn., Ltd., [1934] S. C. R. 
47 ; 1 D. L. R. 630.— CAN. 

Bb. ^.1 — MacNeil (James H.) & 

Sons v, Wright (1933), 7 M. P. R. 
101.— CAN. 

• 0 . PriorUy over claim for fees — 


d: liabiliiy for workmen's compensation. ] 
—In distribution the landlord’s claim 
for rent under Landlord & Tenant 
Act, 1927, 8. 37, has priority over the 
expenses & fees of the custodian 8c 
trustee. Sc over the liability of the 
debtor under Workmen’s Compensation 
Act, R.S.O., 1927. — Re Bolus, Ex p. 
Workmen’s Compensation Board & 
Jeffers, [1934] 2 D. L. R. 609 ; O. R. 
231.— CAN. 

td. Landlord mortgagee — Mortgagor 
attorned tenant.] — By virtue of Bkpoy. 
Act, 8. 126, sect. 3 of Landlord’s 
Rights (Bkpoy.) Act, 1924, of Alberta, 
& sect. 105 of Land Titles Act of 
Alberta, a rntgeo. to whom the mtgor. 
has attorned as tenant is entitled on the 
bkpoy. of the mtgor. to bo paid out 
of the proceeds of the dislralnablo 
assets in the lands of tho trustee, in 
priority to all other debts, for three 
months’ arrears of rent, & the costs of 
distress, if any. — Re I^outer & 
Canadian Bank of Commerce, [1930] 

I W. W. R. 61 ; [1930] 1 D. L. R. 909 ; 

II C. B. R. 219.— CAN. 

Bf . Covenant by tenant to pay taxes d 
other expenses.] — A landlord can only 
rank os a preferred cretlilor in respect 
of arrears of rent, & this is so even 
whore tbe lease stipulates that the 
tenant shall make other payments, 
namely a portion of the laxe.s Sc costs 
of heating the prmniHcs. — Re Stanley 
Mtllb Co. (1924). 27 O. W. N. 123; 
affg., [19241 3 D L. R. 40 ; 4 C. B. R. 
655.— CAN. 

si . Costs of distress. ] — He Me Iv e n zi e, 
(1924J 1 W. W. R. 159; 4 C. B. U. 
492.— CAN. 


PART XII. SECT. 1. SUB-SECT. 9. 

f i. - Debt not being debt for 

taxes, ra«^ cr assessments.] — The Crown 
in the rlgn! of a province has no 
priority over jtJicr oretlitors of bkpt. 
with respect, to u (iebt duo to It wlileh 
Is not a debt for tax-.is, rates or assoss- 
ments. — Re Caudricn U. F. A. Co- 
operative AHaooN., Lro., Re Pro- 
vince OF ALnEUT^, fl925) 4 D. L. H. 
897 ; [1925] 3,W. W. U. 651.— CAN. 

f ii. .] — Re Standard 

Pharmacy, Ltd., Rc Alberta Pro- 
vince’s Claim (Alta.), [1926] 2 I). R. 
300 ; [19261 1 W. W. R. 773.— CAN. 

r i. Sales taxes.] — Sales taxes 

duo to the Dominion Govt, under 
Special War Revenue Act (Dom.), 
1915 (o. 8), as enacted by 10 & 11 
Goo. 5, c. 71, are moi*ely debts due to 
the Crown, not expressly charged upon 
the assets of debtor. — Re Weht tF, K.) 
Sc. Co. (1921), 62 D. L. R. 207 ; 50 

O. L. R. 631 ; 2 C. B. R. 3.— CAN. 

r i a. .]— 12 & 13 Geo. V. 

(c. 47), amending Special War Ue venue 
Act, 191.>, & by sect. 17 making tho 
taxes to which it refers a lien or charge 
upon the property of a debtor in favour 
of the Crown, & directing that this 
lien shall prevail, notwithstanding tho 
provisions of the Bkpey. Act, does not 
in t.erm8 repeal the Bkpey. Act ; & 
the repeal of sect. 17, In 1925, by 15 & 
16 Geo. V. (c. 26), s. 9, loaves the 
prerogative right to prior pavment In 
a case of bkpey. im touched. By 
sects. 86 & 51 of the Bkpey. Act, tho 
Crown has surrendered Its prerogative 
to bo paid debts due to It In priority 
to debts due to a subject, save only 
debts that fall within sect. 51, sub- 
sect. 6. — Re Moore (D.) Co., Ltd., 
[1928] 1 D. L. R. 383 ; 61 O. L. R. 
434 ; 8 C. B. R. 338, 479.— CAN. 

rib. .] — Re Wilner (O nt.), 

[192812D.L.R.396; 8 C. B. R.C16.— 
CAN. 


r ! 0 . .1 — Re A. Pdocini & 

Co., [1929] 2 D. L. R. 558 ; 63 O. L. R. 
522 ; 10 C. B. R. 408.— CAN. 
r I d. .] — Re Tyber Co., 
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[1930] 4 D. L. R. 320 ; 11 O. B. R. 
479.— CAN. 

r 1 e. Sales tax, income tax 

corporation tax .] — Tlio claim of tho 
Crown in right of the Dominion to 
sales tax, & Inoome tax, & in right of 
the Province to corpu. tax, rank pari 
passu in priority to all other creditors. 
— Re Navilla Ice Cream Co., Ltd., 
[1934] 4 D. L. R. 741 ; O. R. 772.— 
CAN. 

r ii. Charge against goods ad" 

milled as settler's effects.] — Held : to 
take priority over the lion for costs 
given an execution creditor. — Re 
Wiley, Re Anthony Salt Co., Re 
CuowN'B Customs Du'riKS Claim, 
[19251 4 D. L. R. 790 ; [1925] 3 

W. W. R. 683.— CAN. 

r ill. Health Insurance con- 

tributions.] — On a claim for arrears 
duo in respect of Health Tnstirauco 
eontiibutions, alleged to be rocoverablo 
as Crown debts ranking next after the 
usual preferential payments : — Held : 
Healtli Insurance contributions were 
rocoverablo only as a civil debt. — Re 
Lindsay, [1926] N. 128.— IR. 

r iv. Debt due to land Com- 

mission.] — Held: a preferential debt. 
—Re Maloney. [1926] I. R. 202.— IR. 

r V. Contributions under TJn- 

cmployment Insurance. Acts.] — IJeUl : 
US regards tho contributions payable 
under Dncmploymeiit Insurance Act, 
1920, by a bkpt. in respect of employed 
persons, the Minister for Industry & 
(’ornincn p (to whom all tho powers Sc 
duties of tho Minister of Labour under 
tho Act haYo boon transfen’od) Is 
entitled to claim, not oiilv the piiority 
given by sect. 26 (5) of the Act to the 
four months’ contiibutlouH imme- 
diately prior to the date of adjudication 
but Is also entitled to claim priority to 
ordinary creditors In respect of tho 
anterior arxears of contributions, since 
they must be placed In the same 
category as Ci*own debts. — Rc Hen- 
Njcasv, [19321 I. R. 11.— IR. 

r vi. .] — W., an arranging 

debtor, otroetod a composition with his 
creditors whereby 5«. In the & was 
to be paid on all his unsecured debts 
Sc on such i)ortion of his i»artly secured 
del)tB os sliould not be coveroil by 
security. 1'he composition was pay- 
able In three equal Instalments at 
four, eight. Sc twelve months respec- 
tively, from the date of conlirmatlon 
of the offer, the first instalment being 
secured by the \»rotiiiHsory note of tho 
debtor alone Sc tho subsequent Instal- 
ments being scoured by joint Sc several 
promissory notes of tho debtor Sc one 
surety ; — Tlcld : such a “ bill com- 
position ” was a distribution of tho 
proiicrty ” of tho arranging debtor 
within I’roferontial Payments In Bkpey. 
(Ireland) Act, 1889 (o. 60), s. 4. & 
accordingly tho Ministry for Industry 
& Commerce was entitled by virtue 
of tho Crown prorogativo to be paid 
all arrears of the debtor’s oontrlbu- 
tloua to the imerni)loy merit fund, other 
than arrears arreruing during the four 
months prior to tho contlmiation of 
the offer, in priority to all other debts. 

— He W., AN AUHANGINO DEBTOR, 

[1933] I. H. 202.— IR. 

sa. Surety paying Croum debt.] — A 
surety who has paid tlie indebtedness 
of the principal debtor to tho Cr‘own is 
entitled to stand in tho same position 
08 tho (!>rown & to exorciHo its roraedioa 
for the recovery of the debt. — Re Pathe 
Frkres Phonoorai’h Co. of Canada 
(1921), 64 D. L. R. 628 ; 50 O. L. R. 
644 ; 2 C. B. R. 21.— CAN. 

PART XII. SECT, 1, SUB-SECT. 10, 

Fees (t expenses of trustee.] — See 
cases in Part Vll., Sect. 5, sub-soot. 2, 
A., ante. 
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employment Insurance Act, 1920 (c. 30), 
88. 6, 26 (4). 

4834a. Wile — In respect of annuity lor main- 
tenance ol husband’s household.] — Where an 
annuitv is secured to a wife oy an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors. — ^B irkett v. Pubdom, [1896] A. 0. 
371 ; 11 R. 184, H. L. 

4885a, Bond to secure annuity taken In 

payment.] — Where a woman lends money to 
her husband [to help him in his business] &> 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband. — Re Slade, Crewkerne United 
Breweries, Ltd. v. Slade, [1921] 1 Oh. 160 ; 
89 L. J. Oh. 660 ; 124 L, T. 232 ; 64 Sol. Jo. 
668 . 

4336. Add. Annotations : — Consd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Dlstd. Re Gumming & West, Ex p. 
Neilson & Oraig v. The Trustee, [1929] 1 Oh. 
634. 

4338. Add. Annotation : — Reid. Re Wombwell 
. (1921), 37 T. L. R. 626. 

4342. Add. Annotations: — Consd. Re Regent 
Finance & Guarantee Corpn. (1930), 69 
L. Jo. 283. Reid. Re Wilson, Ex p. Sala- 
man. The Trustee v. Keith, Prowse (1926), 
133 L. T. 814 ; Re Gozzett, Ex p. Messenger 
& Oo. V. Trustee, [193GJ 1 All E. R. 79. 

4345. Add. Annotation : — Reid. Dennistoun v. 
Dennistoun (1925), 69 Sol. Jo. 477. 

4358. Add. Annotation : — Reid. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Oh, 
160. 

4353a. Debt left on deposit with debtors.] 

— A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 


with the debtors to leave the debt on deposit 
with them until Jan. 1932, at interest, with 
commission to be paid to nominees of the 
creditor — namely, O. dt hia family ; & It 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to P., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb, 24, 1926, 
F. transferred the debt in equity to O., & 
on Mar. 2, 1926, the debtors had notice of 
that assignment. On Mar. 16, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£16,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as between F. & the firm, 
F. through not having supplied the necessary 
funds, was liable, F.’s liabihty arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dates earlier than 
Mar. 2, 1926 : — Held : upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money to the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39), s. 2 (3) (d), with the 
result that O.’s proof for the £100,000 was not 
liable to be postponed to the claims of the 
other creditors. — Re Pinto Leite & 
Nephews, Ex p. Dss Olivaes (Visconde), 
[1929] 1 Ch. 221 ; 98 L. J. Ch. 211 ; 140 L. T. 
687 ; [1928] B. & 0. R. 188. 

4357. Add. Annotations : — Consd. Re Gumming 
& West, Ex p. Neilson & Craig v. The Trustee, 
[1929] 1 Ch. 534. Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


1 1. .1 — Crawford & Co. v. 

Hunters & Co. (1817), 1 Nfid. L. R. 

43.— NFLD. 

t li. .) — Fergus & Glen 

Insolvent Estate (1831) 2 Nfld. 

L. R. 27.— nfld. 

4381 1. Judgment creditor — Regis- 
tered certificate of judgment.) — A Judg- 
ment creditor of a bkpt., who has 
rogiHtored a certificate of Judgment 
with the diatiiot registrar, is not en- 
titled to a lien against the estate for 
the costs incurred in obtaining the 

i udgmont. — Re Yawoski (1922), 66 
k L. R. 670 ; [1022] I W. W. R. 296; 
2 C. B. R. 181.— CAN. 

d i. .1 — Held : the trustee 

must pay the Bherlff’s fees & charges, 
inolucilng poundage & the costs of the 
execution creditor in priority to all 
other charges or claims. — Re Toronto 
Metal & Waste Co. (1921), 67 D.L. R. 
Ill : 51 O L. R. 287 ; 2 C. B. R. 138, 
—CAN, 

e 1. .) — The property of C., Ltd., 

was destroved by fire In July, 1930, & 
on Aug. 27 th§ oo. became bkpt. 
120,404 was reowved on certain nre 
Insurance policies held by the co. 
One I. had previously sold timber to 
the CO. in which he still retained an 
interest. When the fire ooouired I. 
advanced 115,000 to the oo. on 


July 30, & by agreement with the co. 
took 08 security an assignment of the 
first 115,000 which should become 
payable to the co. on the insurance 
policies. The assignment was not 
registered under Assignment of Book 
Accounts Act : — Held : in view of 
sect, 2 of the 1930 Amendment regis- 
tration was not necessary, as the money 
was *' growing due under a specified 
contract,** & I. was entitled to pilorlty 
in respect of 115,000. — Re Campbell 
River ]SriiJ.s, Ltd., [1931] 2 D. L. K. 
946 ; 43 B. C. R, 477 ; on appeal, 44 
B. C. R. 412.— CAN, 
sb. Costs of action continued by 
trustee — With authority of court .) — 
Held : costs incurred after the Insol- 
vency preferred. — Mykrson v. Green 
& Homes (1922), 68 D. L. R. 209.— 
CAN. 

m i. Price of goods supplied to debtor 
— With approval of trudee — For con- 
tinuation of business after bankruptcy.] 
— Held : accounts for such goods pre- 
ferred.— Re Morris, [19231 3 D. L. R. 
848 ; 53 O. L. R. 36.— CAN. 

§c. Money-lender .) — In no case can 
a person who lends money to another 
before the latter’s bkpcy. rank as a 

{ ireferred creditor for the money bo 
oaned. — Hodden v . Goodman (1922), 
67 D. L. R. 635.— CAN. 
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sd. Solicitor — Costs of preparing 
authorised assignment.) — Re Jacobson, 
Ex p. Goldberg (N. B.), [1927] 2 
D. L. R. 363 ; 8 C. B. R. 258.^CAN. 

■e. Arrears of maintenance of lunatic.] 
— A person of unsound mind having 
died insolvent, arrears due for mainte- 
nance to the institution where he had 
been kept were allowed after debts doe 
to the Crown, & in priority to the taxed 
costs of his committee. — Re Maqutre, 
[19231 1 I. R. 108.— IR. 

8g. Surety.) — A surety who has been 
rolecLscd by the creditor on payment of 
a portion of the debt Is not entitled 
to rank in preference to the creditor on 
the bkpcy. of the debtor. — Re Walker 
& Co., Re Hartlen, [1935] 1 D. L. R. 
347.— CAN. * 

PART XII. SECT. 2, SUB-SECT. 1. 

4335 vili. Payment of debt 

by wife as surety for hutband.}—held : 
wife not a deferred creditor. — Re 
Barron, Ex p. Barron, [19241 4 
D. L. R. 1307 ; 4 a B. R, 624.— CAN. 

PART XII. SECT. 2. SUB-SECT. 8. 

se. Agreement to podpone^ personal** 
daima — Whether daim on mortgage 
included .) — Birkstt e. Sherwin- 
Williams, [19311 3 D. L. R. 485.— 
CAN. 
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Part XIII. — Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v. Wain- 
WRIGHT (1839), 0 Bing. N. C. 174; 8 Scott, 
280 ; 9 L. J. C. P. 107 ; 133 E. R. 68, 

Annotation : — Distd. Prince r. Haworth, [1905] 2 K. B. 768. 

4372a. Creditors for annual interest — Appropriation 
of dividends.] — In cases where the Official 
Receiver is acting as trustee, an arrangement 
exists between the Board of Inland Revenue 
& the Bkpcy. Dept, whereby creditors for 
annual interest are entitled to prove gross, 
& to appropriate any dividends received in 
the bkpcy. agflinst principal until 20s. in the 
£ thereon has been paid. Such arrangement 
was not intended to apply only where the 
trustee is an Official Receiver, but also to 
outside trustees, & is likewise applicable to 
cases of composition or schemes of arrange- 
ment under the Bkpcy. Acts. — Me Beecham 
Welles v. Trustee, [1934] B. & C. R. 138. 

4377a. Final dividend — Duty to give notice — 
Sufficiency of p. oof of posting.]— On Jan. 30, 

1933, the trustee in bkpcy. wrote to the 
creditors asking for a proof of their debt. 
On Feb. 24, the trustee wrote again saying 
that he understood that the creditors had a 
charge upon certain land of the bkpt. & 
asked for particulars. The creditors replied 
with some details of the charge, but put in no 
proof. In Nov. 1035, the creditors wi’ote 
again, & in Feb. 1936, a proof was put in. 
The creditors denied that they had received 
the statutory notice under 1914 AH, s. 67, 
which the trustee proved he had jiosl/id 
on Dec. 10, 1933. The creditors allege.^ at. 
the reason for their delay that they believed ! 


a negotiation was in progi'ess for the sale 
of the land: — Held: (1) proof of posting 
was sufficient compliance with sect. 67, 
& the creditors were not entitled to claim ; 
(2) in the exceptional circumstances of the 
case the creditors should be given seven days 
in which to establish the claim upon paying 
the costs of the motion. — Re Pavyer, 
Brown, Son & Vardy v. Trustee, [1936] 1 
All E. R. 668 ; sub nom. Me Pavyer, Ex p. 
Brown, Son & Vardy v. Trustee, 62 
T. L. R. 383. 

4403. Add. Annotaiio'tis : — Apld. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Re Wells, Swinburne -Hanham v. 
Howard (1932), 48 T. L. R. 017. Refd. 
Re Gurwiez, Ex p. Trustee (1919), 88 L. J. 
K. B. 740 ; hazard Bros. Co. v. Banquo 
Industriello de Moscou, hazard Bros. & Co. 
V. Midland Bank, htd. (1931), 101 h. J. K. B. 
(i5 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745 ; Russian & English Bank r. 
Baring Bros. & Co., [1930] 1 All E. R. 505. 

4432. Add. A nnotations : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 h. J. Ch. 
358. Refd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., htd., [1932] 1 Ch. 178. 

4433. Add. Annotation : — Distd. He llouldor, [1929] 
1 Ch. 205. 

4484a. Proof subsequently reduced .] — He 

Sbaule. Hoare & Co , No. 32IOa, ante 
4487. Add. Annotation : — Refd. Dewe v. Dewc, 
Snowdon v. Snowdon, [1928] P. 113. 

4494. Add. Annotation : — Refd. Re Horne & 
Colonial Insce. (I92g), 44 T. L. R. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 


4545. Add. Annotation : — N.F. hatter v. .Tuckes 
(1926), 42 T. h. R. 723. 

4647. Add. Annotation : — Refd. Re Sarjeani, 

[1923] 2 Ch. 302. 

4549. Add. Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. h. R. 261. 

4551. Add. Annotation : — Refd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.] — 

Debts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, does not deprive the bkpt. of those 


fruits of his personal exertions which are 
necessary to enable him to live ; in other 
words it is only the surplus over & above that 
which vests in the trustee (Tomlin, J.). — 
Re Walter, Slocock r Ofbicial Receiver, 
[1929] 1 Ch. 647; 98 h. ,T. Ch. 403; 141 
L. T. 319 ; [1929] B. & 0. R. 63. 

4556. Add. Annotations : — Refd. Re Webb (Smith- 
field, hondon), [1922] 2 Ch. 369 ; A.-G. v. 
Jackson (1932), 48 T. h. R. 261. 

4559a. Administration of estate of undis- 

charged bankrupt — Right to after-acquired 
property.] — Re Sarjeant, No. 1808a, antt;. 
now, Bkpcy. (Amend- 
ment) Act, 1926 (c. 7), 8. 3. 


PART Xlll. SECT. 1. 

4361 ii. L>€x loci applicable 

to debt situated in another Prcroincc .] — 
When a party is made bkpt. in one 
Province the law applicable to the 
divisibility of a debt situated in another 
Province is the law of the latter Pro- 
vince. A dividend is situated at the 
head office of the banking oo. de- 
claring it. — Re Sawtkll, FJx p. Mon- 
treal Bank, [ 1933 ] 2 D. L. R. 392 ; 
O. R. 295.-^AN. 

J.S. 


PART XIII. SECT. 3. SUB-SECT. 2. 

»p. Creditor provinu late.] — Right of 
creditor who proves late m interim 
dividends. — P ktkie (H. W.), Ijtd,, 
Ex p. Barber, [193«1 1 D. L. R. 793. — 

CAN. 

PART XIII. SECT. 6. 

sf. Refund — Action in county court 
to recover money paid in error.}— -Held : 
not malntMoable, it not being open to 
the judge to go behind the deolarea 
dlvidexid. — McLennan v. Carter, 

41 


[1927] 1 D. L. II. 375 ; 59 N. S. R. 
04.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 1. 

■g. Time of insolvency.) — Upon a 
petition for the administration in 
bkpcy. of a deceased debtor's estate it 
Is sufficient to ostabiisb that the estate 
was Insolvent at the date of the hearing 
of the petition. — He Nonmus (Alfred) 
(1929), 29 S. R. N. S. W. 830 ; 40 
N. H. W. W. N. Ill ; 1 A. B. C. 39.— 
AUS. 
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Part XVI. — Miscellaneous Practice and Procedure^ 


4578a. Motion to declare property part of bank- 
rupt’s estate — Who may appear.] — On the 
hearing of an application by the trustee in 
the bkpcy. to declare certain property 
alleged to nave been transferred by the bkpt. 
to reaps, to be part of the bkpt.*s estate, 
objection was taken to the motion being 
heard on the ground that certain of the. 
property claim^ by the trustee had been 
sold by reaps, to the parties taking the objec- 
tion, & that no notice of motion had been 
served upon them : — Held : the objection 
must fail ; any order made upon the motion 
would affect only the right of the trustee & 
reaps., & would not affect the rights of any 
other person ; &; the parties taking the 

objection had no locus standi to be heard. — 
Re Von Weissenfeld, Ex p. Hendry (1892), 

9 Morr. 30. 

Annotation : — Refd. Re Hirth, Ex p. Official Receiver (1839), 
68 L. J. Q. B. 287. 

4578b. Appearance of infant on motion — Appoint- 
ment of guardian ad litem.] — (1) Where it is 
desired to bring an infant before the ct. the 
proper course is to apply for the appoint-* 
ment of a guardian ad litem for that purpose. 

(2) Where, on an appeal from a County Ot.. 
the Div. Ct. in bkpcy. directs such appeal to 
stand over in order that certain persons, 
some of whom are infa its, may be made 
parties, it would appear that application for 
the appointment of a guardian ad litem 
should be made to the County Ct . — Re 
Lowndes, Ex p. Trustee (1887), 3 Morr. 
216. 

Annotation : — As to (1) Folld. Re Dont, Exp. Trustee (1922), 
92 L. J. Ch. 100. ^ 

4585. Add. Annotation : — Expld. Re Gay, Trustee 
V, Bennett & Georges Tiard (1931), 101 
L. J. Oh. 127. 

(That case did not decide the point. The 
headnote is inaccurate. It ought not to 
have been reported, per Farwell, J.) 

4586a. .] — A notice of motion seeking 

personal relief against a foreigner cannot be 
served out of the jurisdiction, in such a 
case the ct. cannot give leave to serve resp. 
abroad . — Re Gay, Trustee v. Bennkit, 
(A. A.) & Georges Tiard (1931), 101 L. J.Ch. 
127 ; [1931] B. & 0. II. 45. 

4594. Add. Annotation : — Consd. Re Debtor (No. 
29 of 1931), [1934] Ch. 280, 

4612a. Primk facie evidence of fraudulent pre- 
ference — No right to appeal reserving right to 
call rebutting evidence.] — Where a trustee in 
bkpcy. has called evidence in support of a 
charge of fraudulent preference by the bkpt., 
resp. must elect either to call rebutting 
evidence, or to conclude his case on the 
footing that the evidence given is the only 
evidence. Ho cannot by agreement with his 
opponent & by leave of the county ct. judge 
obtain an adjournment & lodge an appeal, 
reserving the right to call rebutting evidence 


PART XVI, SECT. 8, SUB-SECT. 1. 

4600 i. Port of examination .] — A 
portion merely of an examination nnder 
Bkpoy. Act of a person alleged to hare 
property of debtor in his poeseBtdon 
cannot be admitted In evidence in 
collateral proceedings. — H ocldino e. 
Canadian Crkdit Msn*b Trust 
ASSOON., Ltd., [1921] 2 W. W. R. 899 ; 


in case the appeal should result in favour of 
the trustee. — Re Moynihan, Ex p. Trustee, 
[1930] 2 Ch. 366 ; 99 L. J. Ch. 26 ; 143 L. T. 
703 ; [1929] B. & C. R. 116, D. C. 

4618a. Objection by one party.] — ^Practicb 

Note, [1899] W. N. 121, 

4638. Add. Annotation : — Refd* Rs Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 766. 

4637. Add. Annotation : — Apld. B, v. Tuttle (1929), 
140 L. T. 701. 

4637a. Admission at preUminary examination — 
On criminal charge of misappropriating funds.] 

— The accused, who was a trustee under a 
wU], was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Ch. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Subsequently, 
in his preliminary examination in bkpcy., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. Ho was indicted for fraudulent con- 
version as a trustee under Larceny Act, 
1916 (c. 50), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words ; — Held : the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made “in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,’* 
& could, therefore, be given in eWdence at 
the trial without infringing Larceny Act, 
1916 (c. 60), s. 43 (3). — R. v. Tuttle (1929), 
140 L. T. 701 ; 45 T. L. R. 357 ; 21 Cr. App. 
Rep. 85 ; 28 Cox, C. C. 610, 0. 0. A. 

4638. Add. Annotation : — Refd. Re Drage, Palmer 
& Roberts v. Knight (1920), 134 L. T. 765. 

4638a. Deposition — Admissibility against deponent 
In other proceedings.] — A deposition of a 
witness, taken in the Ct. of Bkpcy. for one 
purpose, & filed, may be used against him as 
an admission in any other proceeding in the 
matter of the same bkpcy. -—-Be Cooper, 
Ex p. Hall (1882), 19 Oh. D. 680 ; 51 

L. J. Ch. 656 ; 40 L. T. 549, C. A. 

Annotation: — Refd. Bevia v. Bevie, [1935] P. 86. 

4665. Add. Annotation : — Consd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

4665a. Necessary before other side entitled to 

refer to contents.] — On June 29, 1923, reaps., 
having received from bkpt. an order for 

V . Nabin Chandra Baai Chandra 
Shaka (1928), I. L. R. 66 Calc. 
667.— IND. 

PART XVL SECT. 8, SUB-SECT. 2. 

■j. Motion for trial of bankruptcy 
action — Adjoummeni to lake oral 
denoe.y-Re Fulton, [1926] 4 D. L. R, 
1001.— CAN, 


14 Saak. L. R. 356.-^AN. 

d I. .] — Powers under 

Presidency Towns Insolvency Act, 
a. 86, are not to be used when parties 
are in litigation, as an extra method 
of discovery in addition to the ample 
facilities lor discovery enjoyed by 
ordinary litigants under the Code of 
OlvU Procedura. — Sabat Kumar Ray 
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goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 hi settlement of their several 
accoimts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation ; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment : — 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch, Div., was that where an affidavit had. 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. vohit'tarily 
pays a particular creditor with the rei^ult 
of giving him a preference in fact, &: the 
reason for such payment is unexplained, a 
primd facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a primd facie case of fraud ulenb 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his appli- 
cation. — Re Cohen, Ex p. Tuustee, [1924] 
2 Ch. 615 ; 94 L. J. Ch. 73 ; [1924] B. & O. K. 
143 ; avb nom. Re Cohen, Ex p. Trustee v. 
Snow (W. R.) & Co., 69 Sol. Jo. 35, C, A. 

Annotations : — As to (2) Distd. Re Dratre, Palmcir & llobertH v. 
Knight (1926), 134 L. T. 765. Expld. Re M. I. G. Trust, 
Ltd., [1933] Ch. 542. (I do not think that the headnoto 
in In re Cohen accurately sets out what is the result of 
that case, per Lord Hanwortu, M.ll,), Dbtd. Peat v. 
Gresham Trust, Ltd., [1934] A. C. 252. 

4671. Add, AnnctcUion : — Refd. Rc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4704a. Whether barred by lapse 


of time.] — In the circumstances : — Held : a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six yeara before the demand for 
payment. — Re Fisher, Ex p, Brutton (1845), 
De O. 116; 1 New Pract. Cas. 169; 14 

L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 90. 

4705. Add, Annotation : — Refd. Knight v, Knight, 
[1926] Oh. 835. 

4714a. Direction as to costs as between trustee & 
claimant against estate — Should not be in- 
cluded in order settling rights of parties.] — 
It is not, as a general rule, necessary or 
desii'able that the order which determines a 
contest between a trustee & a person making 
claims against the estate should contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee & the estate. — “ Practice Note ” 
(1930), 47 T. L. R. 88 ; atib nom. Re Simms, 
Ex p, Quaifb (A. E.), [1929-30] B. Sc C. R. 
276. 

4719. Add. Annotation : — Consd. Re Andrew, 
Official Receiver v. Standard Rangt) Sc 
Foundry Co., [1930] 3 All E. R. 450. 

4755a. Fees for leading counsel — Opposition 

to approval of composition scheme.] — A 
debtor commenced an action against tfiree 
creditors, who were represented by tlie same 
solrs.. Sc on the hearing of an application 
to approve a 8c}|ome of composition separate 
counsel were engaged for each. The jjosition 
of one of tlie creditors, if the scheme had been 
approved, would have been far more serious 
than that of the other two, Sc the solrs. en- 
gaged a leading counsel to appear for liim. 
The application was dismissed, & tlie registrar 
ordered that the costs of the proceedings bo 
taxed & paid out of the fjkpt.’s estate. The 
taxing master, being of opinion that there 
should bo no discrimination between the three 
creditors, disallowed the whole of the costs 
incurred in briefing leading counsel : — Held : 
the taxing master ought to fiave considered 
the position of each (creditor sej)arately &, in 
the circumstances of the case, have allowed 
the costs of briefing leading counsel. — Re 
Potts, Ex p. Epstein v, TitusTi-iE & Bank- 
rupt, [1935] Ch. 334; 104 L. J. Ch. 49; 
152 L. T. 466 ; [1934] B. & C. R. 142. 

4771a. .] WiLLASEY V. Mashiter 

(1834), 3 My. & K. 293 ; 40 E. R. 112. 

4772a. .] — WHAI.LBY v, Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. R. 948 ; 
134 E. R. 894. 

4772b. .] — Shea v. BoscHE'rn, Re 

Peilb (1858), 25 Beav. 561 ; 63 B. R. 751. 


PART XVI. SECT, 4. 

■k. Ex parte order — IUBcission> — Non- 
disclosure of true stoic of affairs .] — 
Re Gordon Brothers, Ltd., (Ont.) 
[192613D.L.R. 131 ; 7C.B.R. 676,— 

CAN. 

PART XVI. SECT. 6. SUB-SECT. 1. 

J 1 . .] — Held : as the 

work done by the solr. in collecting the 
debts dne to debtor was of real benefit 
to his estate, 8c was done with the 
taolt sanction of the ct.. the costs of 
the solr* should be paid to him out of 
the money lodged by him with the 
official asfi^ee . — Re Maloney, [1928] 
I. R. 166.— IR. 


sn. Of mtJccessfiU application for 
reenveri/ of properly intrusted to bank- 
rupt — Raynhle out of estate.] — Re 
Neville & Green (Ont.), [1926] 3 
1). L. H. 407 ; 7 C. B. R. 631 ; varying, 
[1926] 2 D. L. R. 1025.— CAN. 

to. Of proceedings under the Act — 
Costs of actixm by trustee.] — Re Ash 
Estate, [1934] 1 W. W. R. 540. — CAN. 

tp. Rights of solicitor — AmowrU of 
fees— Estate not realiseA by trustee.] — 
Re Caplajs’, [19251 3 I). L. R. 964 ; 5 
C. B. R. 826.— CAN. 

sq. Levy for e:^enses — On what pay- 
ments made . } — The provision for a 
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levy for exponsos of superln ton dent in 
Bkpcy. Act, 8. 126 a, on all paymentn 
made by the trustee extends only to 

S ayments ma<le by the trustee as such 
: Id the course of the administration. — 
Re Colonial MANUFAcrruaiNo Co., 
Ex p. Bank of Nova Scotia, [1934] 1 
D. L. K. 703 ; O. li. 116.- CAN. 

sd. Fees of trustee's solicitor — TAmi- 
fttfion.l— Bkpcy. Act. 1927, s. 162, 
docs not limit tho amount of the fees 
payable to the trustee’s solr. but only 
tho amount they may be Increased by 
tho liwr»oc’tor8 .— Linton & Sinclail 
Co.’s Estate. {19371 1 D. L. R. 187 ; 
11 M. P. 11. 20l— CAN. 
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Sect. 6.— OTHER CASES. 

4790a. Bankruptcy matter In which Infant 


interested — Chancery practice relating to 
infants applicable.] — “ Practice Note/’ 
[1930] W. N. 264 ; ^1931] B. & 0. R. 44. 


Part XVII. 

4794. Add. Annotations : — FoUd. Be Andrews, 
Official Receiver (Trustee) v. Standard Range 
& Foundry Co., [1936] 2 All E. R. 760. Refd. 
Re Griffiths, Jones v. Jenkins, [1926] Ch. 
1007. 

4794a. .] — In a bkpcy. matter the 

county ct. judge stated a case for the opinion 
of the High Ct. on three questions. The case 
was argued before a judge in the Ch. Div., 
who held that the first question was con- 
cluded by previous decisions of that division, 
& the second & third questions did not there- 
fore arise. The operative part of the order 
as drawn up dealt only with costs : — Held : 
this was a decision of the High Ct. & not of 
the county ct. within 1914 Act, s. 108 (2), & 
an appeal therefrom lay to the Ct. of Appeal. 
— Re Andrews, Ex p. Official Receiver 
(Trustee) v. Standard Range & Foundry 
Co., Ltd., [1936] 2 All E. R. 750 ; 80 Sol. Jo. 

, 594, C. A. 

4808a. Who Is “ person aggrieved.”] — A person 
who alleges himself to be a creditor imder a 
' bkpcy., but who has omitted for several 
years to prove his debt in Re regular way, is 
not a “ person aggrieved ” within Bkpcy. 
Act, 1869 (c. 71), 8. 71, bv the refusal to make 
an order the result of which, if made, would 
be to increase the assets available for the 
creditors, & is, therefore, not entitled to 
appeal from the refusal. — Re Woods, Ex p. 


—Appeals. 

Ditton (1879), 11 Ch. D. 56 ; 40 L. T. 297 ; 
27 W. R. 401, C. A. 

Annotations : — Exjpld. Re Sidebotham, Ex p. Sidcbotham 
(1880), 14 Ch. D. 458, C. A. Distd. Re Langrtry, Exp. 
Stephenson (1894), 63 L. J. Q. B. 570. 

4808b. .] — Be Burn (J.), Ex p. Dawson 

(E. N. de V.), McClellan (H. T.) & Trustee, 
No. 6318a, post. 

4817. Add. Annotation : — Refd. Rodriques v. Bake- 
well & Salmon, [1934] 1 K. B. 668. 

4818. Add. Annotation : — Refd. He Mathieson 
(1926), 70 Sol. Jo. 1161. 

4819. Add. Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

4836. Add. Annotation : — Refd. Be A Debtor, 
[1928] Ch. 199. 

4850. Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 

4851a. From refusal of application.] — On 

Dec. 31, 1935, a secured creditor gave notice 
to a trustee in bkpcy. calling upon him to 
exercise his right of election under 1914 Act, 
Sched. II., r. 13 (c). In June, 1930, the 
trustee applied for an extension of the time 
within which to exercise his election. The 
application was dismissed on June 25, 1936, 
& the trustee was ordered to pay the creditors’ 
costs. After some correspondence the order 
was drawn up dismissing tlie application & 


PART XV 11. SECT. 1. 

ir. From reyistrar in insolvency — To 
iudne exercising insolvency jurisdiction 
— Order for attendance of xniiness .] — 
Sarat Kumar Ray v. Narin Chandra 
Ram Chandra Shaka (1928), I. L. K. 
56 Calc. 667.— IND. 

8t. From jiidge in insolvency — To 
Divisional Bench.] — Sarat Kumar Ray 
t?. Nabin Chandra Ham Chandra 
Shaka (1928), I. L. R. 56 Calo. 667.— 
IND. 

•V. From Divisional Bench — To Full 
Bench.] — Sarat Kumar Ray r. Nabin 
Chandra Ham Chandra Shaka ( 1928), 
I. L. U. .56 Calc. 667.— IND. 

sw. To Supreme Court — When appeal 
lies.] — lu bkpcy. matt-ers an appeal 
from the Appeal Ct. to the Supreme 
Ct. only lies in matters of general 
Importance which are open to doubt. — 
Re Schui.tk*Unitkd, Ltd., fl934] 4 
D. L. R. 252.— CAN. 

•X. .] — The competency of 

the Supremo Ct. of Canada in bkpcy. 
prooeoaiiiffs is to be looked for ex- 
clusively In the Bkpcy. Act, & the rules 
properly made under it ; It Is not con- 
trolled by the sects, of the Supremo 
Ct. Act deeding with the Ct.’s ordinary 
jurisdiction. — Re Collinqs, Ex p. 
CoLLiNOS & Murphy (No. i), [1936] 
S. O. R. 609 ; 1 D. L. R. 225.— CAN. 

PART XVII. SECT. 2. 

sz. Order involving atnount exceeding 
$500.1 — An appeal lies on the question 
whether a creditor for an amount over 
$500 shall be entitled to rank on 
bkpt.’e estate as a secured creditor or 
merely as on ordinary creditor, being 
an appeal involving an amount exceed- 
ing $600. — APEX Lumber Co. t>. 


Johnstone, [19251 3 D. L. R. 1050; 
[1925] 3 W. W. R. 360.— CAN. 

sa. Order on question of procedure ,] — 
No appeal lies from a decision cn a 
question of procedure. — Winter v. 
Capilano Timber Co. (1926), 37 

B. C. R. 91 ; [19261 2 W. W. R. 636.— 
CAN. 

PART XVII. SECT. 3. 

4815 I. Application for leave — Within 
what time — Extension of lime — Leave 
to appeal to Supreme Court of Canade .] — 
He. Hudson Fashion Shoppe, Ltd., 
Ex p. Royal Dress Co„ [1926] 1 
D. L. R. 515 ; 58 O. L. R. 298.— CAN. 

so. Grounds for granting leave — 
Landlord'a preferential claim for rent 
endangered — By claim of Crown — Under 
War Revenue Act. 1915.) — lie Calcus 
Co., Ltd., [1925] 2 D. L. H. 228 ; 5 

C. B. R. 514.— CAN. 

sd. Question of great importance 

dt general interest . } — Boily v. MoN ulty , 
[19271 2 D. L. R. 1010 ; [1927] S. C. R. 
275.— CAN. 

ig. Whether hoteLkeeper *‘tradcr ** 

within Landlord Tenant Act, 

C. S. N. B.. 1903 (c. 153), 8. iT.]—Re 
Hotel Dunlop, Ltd.. Quinn v. 
Guernsey, [19271 1 D. L. R. 810; 
[1927] 8. 0. R. 134.— CAN. 

ij. Question of construction .] — 

Ueld : leave to appeal should be 
granted. Among other questions, the 
meaning of the word “ settlements ” 
In Bkpcy. Act, b. 60, appears to be 
Involved in this appeal, the point being 
whether this word should receive the 
same construction as that given to it 
under the English Bkpcy Act, 1914 
(c. 59 b s. 42. — Garson V . Canadian 
Credit Men’s Trust Assocn., Ltd., 
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[1928] 3 D L. R 9.37 ; [1928] S. C. R. 
419 ; 10 C. B. R. 203.— CAN. 

sk. Order adjudging debtor banJe- 

rupt.] — A judge of the Supreme Ct. of 
Canada is competent, under sect. 174 
of Bkpcy. Act, to grant leave to 
appeal from the judgment of an appel- 
late ct. affirming an order rendered 
by a bkpcy. ct. by which a debtor was 
adjudged a bkpt. Even although no 
actual amount may be in controversy, 
such an appeal involves the future 
rights both of the creditor & of the 
debtor, which are directly affected by 
the bkpcy. proceedings following os a 
consequence of the order. — D uRrofski 
V. ViQER Co. & Perras, (19331 S. C. R. 
218; 4 D. L. K. 66.— CAN. 

sm. Appeal to Supreme Court — What 
is " proceeding.’*] — Pltf.’s tenant made 
on assignment under Bkpcy. Act, 
R. S. O., 1927, & deft, was appointed 
trustee. Pltf. claimed the amount of 
three months’ rent & obtained leave, 
under sect. 24 of Bkpcy. Act, to com- 
mence cm action in the King’s Bench 
Ct., Sask. Pltf. recovered judgment 
at trial, which was reversed by the 
Ct. of Appeal, which dismissed its 
action. Pltf. appealed to the Supreme 
Ct. of Canada. Deft, movra to quash 
the appeal for want of jurisdiction, on 
the ground that the jnd^nent ajme^ed 
from was in a proceeding under Bkpcy. 
Act & no special leave to appeal had 
been obtained under sect. 174 thereof : 
— Held : the motion to quash should 
be dismissed; said sect. 174 had no 
application, the action not falling 
within the description therein, “ pro- 
oeedii^ under this Act.” — New Re- 
oiNA Tradino Co., Ltd. r. Canadian 
CJRED iT Men’s Trust Assocn., Ltd., 
[19331 S. C. R, 453 ; [1933] 1 W. W. R. 
492 ; 4 D. L. R. 812.— CAN. 
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containing provisions by which the trustee 
should be reimbursed out of the estate for 
the costs which he had been ordered to pay. 
On Aug. 6, 1936, notice of appeal was given. 
The creditors raised a preliminary objection 
that the notice of appeal was out of time under 
Bkpcy. Rules, 1915, r. 130. The trustee 
contended that the direction as to costs had 
the effect of making the order a compound 
& not a simple order, & that he was entitled 
to see the order befcjre making up liis mind 
as to an appeal : — Held : the refusal of the 
application for extension of time was a simple 
refusal & the appeal ought to have been 
brought within 21 days of such refusal. — 
Re Bulmer, Inland Revenue Comus. & 
Trustee v. National Provincial Bank, 
Ltd., [1936] 3 All E. R. 366 ; 80 Sol. Jo. 993. 

4857. Add, Annotation : — Refd. Re Barley, [1923] 
1 Ch. 177. 

4860. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4869. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4873. Add. Annot ition : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4876. Add. Annotation ;~Refd. Re Barley, [1923] 
1 Ch. 177. 

4878a. .] — Re Muscovitch, Rx p. 

Muhcovitch V. Official Receiver, [I93Sj 
4 All E. R. 570. 


4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation: — Refd. Re Barley, [1923] 
1 Oh. 177. 

4901a. Two receiving orders — Separate 

appeals.] — Where receiving orders have been 
made in two separate cts. & appeals are 
presented against each, the Ct. of Appeal will 
in a proper case dispense with security for 
costs in one of the appeals. — Re Debtor 
[1934-5] B. & C. R. 212, C. A. 

4907a. Appeal by Poor Person.] — 

On an appeal by a poor person from the 
dismissal of a motion in bkpcy., the deposit 
pui*suant to Bkpcy. Rules, r. 131, must be 
paid before the appeal is entered. The 
exception of bkpcy. proceedings in R. S. C., 
Ord. 16, r. 22, is imported into r. 31 f. — Re 
Debtor (1932), 74 li. Jo. 291.-— C. A. 

4910. Add. Annotaiioti : — Consd. Re Debtor (No- 
29 of 1931), [1934] Ch. 280. 

4911. Add. Annotation : — Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931] 
(1933), 102 L. J. Ch. 318. 

4914a. Point not taken In court below.] — 

Re Debtor (No. 16 of 1922), Ex p. The 
Debtor, No. 876a, ante. 


Sect. lO.—OTHER CASES. 

4970a. Appeal from county court — Documents to 
be supplied.] — Practice Note, [1932] W. N. 
172 ; 174 L. T. Jo. 40. 


Part XVin. — Order of Discharge. 

To statutory cross-reference add: — “ SVe, also. Bkpcy. (Amendment) Act, 1914 (c. 7), s. 1.*' 


4996a. Discretion of court to hear creditor.] — 

Re Burn, Dawson v. McClellan (No. 2). 
No. 1900b, ante. 


5023. Add. Annoiaiion : — Consd. Re Kutner, [1921 1 
3 K. B. 93. 

5035a. Payment of money In consideration of— 


PART XVII. sect. 4, SUB-SECT. 3. 

4855 ii. .] — Where an applica- 
tion to a judge of this ct for icuvo to 
appeal from a judgment of a provincial 
ct. of appeal In a matter arising \mder 
the Bkpcy. Act ia made within the 
thirty days spocifled by Bkpcy. Rule 72, 
or where the spocifled fourteen days 
notice has not been given to the 
adverse party, the application must be 
dismissed ; the judge has no power to 
extend the time. — Re North Shore 
Trapinq Co., Providence Wash- 
INOTON Assck. Co. t?. Gaonon & 
Cloutier, [192812 D. L. R. 130 ; 11928J 
S. C. R. 180 ; 10 C. B. R. 181.— CAN. 

4855 iii. .] — The Supreme Ct. of 

Nova Scotia en banc cannot, nor can a 
Judge of the Supreme Ct. of Canada, 
extend the time fixed by Bkpcy. 
Rule 72 for an application to be made 
to a judge of the Supreme Ct. of 
Canada for special leave to appeal to 
this ct. — Re Webber, Valixsky v. 
Bacon, [1931] S. C. R. 498.— CAN. 

4866 fv. .] — 7?c Webber (No. 2). 

[1931] 4 D. L. R. 244.— CAN. 

4866 V. .] — The judge sitting in 

bkpcy. from whose decision an appeal 
W€t8 taken to the Appeal Ct. under 
sect. 174 of the Bkpcy. Act has power, 
under s. 1G3 (5) of the Act, to extend 
the time limited by Bkpcy. Rule 72 
for appl 3 ing to a judge of the Supreme 
Ct. of CJanada for special leave to 
appeal to this ct., imder sect. 174 (2), 
from the Appeal Ct.’s decision . — Re 
Smith & Hogan, Ltd., Industrial 
Accettance Corpn., Ltd., & Cana- 


dian Acceptance Cori»n., Ltd. v. 
Canada Permanent Trust Co., [1931 ] 
S. C. R. 052.— CAN. 

4862 i. Grounds for extending time — 
N ccessity for special circumstances.] — Re 
McKinnon’s, Ltd. (No. 2), 11935] 1 
W. W. R. 248.— CAN. 

PART XVII. SECT. 9. 

a i. .1 — Upon appeals to this 

ct. in bkpcy. iiiatt(;rK the tarilT which 
aT)i)IieH is that provided for In the 
Rules of this et., & contained in I’omi J . 

out in the sched. thereto ; & the 
(tests of said api)lication for leave 
should be taxed acctordliig to that 
taritT, & not according to the tariff 
pr(! vailing in the bkpcy. cts. The 
judge hearing said a])plicat ion was not 
empovvered to adjudicate otherwise. — 
Rg C0LLIN08, Rx p. COLLTNGS & 

Murphy (No. 2), [1930] S. CL R. 613 ; 
1 D. L. R. 409.— CAN. 

■k. Jurisdiction of Court of Appeal 
of British Colnmhia .) — The above ct. 
when acting as an appeal ct. in bkpcy. 
has complete jurisdiction over costs. — 
ReKvfosQ Tai CJhono Ck). (Assignment 
OF) (1922), 65 D. L. R. 132; 11922] 2 
W. W. H. 229 ; sub nom. Canadian 
Credit Men’s Trust Assocn., Ltd. r. 
Jano Bow Ker & Yin Shee, 31 
B. C. R. 40.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1. 

60 13 i. Whose interests court must 
consider — Public interests .] — On con- 
sidering the application of a debtor for 
his dlsohargo under Bkpcy. Act, regard 
must be had not only to the interests 
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of Ukpl. A Iflh (U’oditorH, but also to tho 
IritorcstH of tho public. Scii:i‘'J'RK 
Uakdware Co.. [19231 1 D. L. R. 
1201; [19231 1 W. W. R. 906 ; 3 

C. B. R. 734.— CAN. 

6014 1. Banlcrvpt.]—Re Jonkp, 

[1926] N. Z. L R. 318.— N.Z. 

d i. Reasons of trustee’s report. ] — 

Re McKenzie (Man.), 11926] 4 1). L. R. 
210.— CAN. 

5018 iii. .1 — It is tho policy 

of tiie Legislature that normally an 
Insolvent on giving up tho whole of his 
propoi-ty should bo a free man again. 
But In considering an application by an 
liiHolvcnt for his dlsciiaigc th(i ct. must 
have regard to the interest of the oom- 
muulty at large. V here the insolvent 
has preyed on tho public ^ is still likely 
to do HO if freed from insol ven(;y, & 
during his insolvency has disregarded 
the interests of his creditors & has 
delibemtely withheld Information from 
tho Ofliclal Assignee which it was his 
duty to disclose, the ct. should refuse 
to grant him a discharge. — E. A. 
Mamha V. M. K. Majid (1031), T. L. B. 
9 Ran. 333.— IND. 

PART XVIII. SECT. 3, SUB-SECT. 2. 

II. .1 — The granting or refusing 

of a discharge to a bkpt. or tho imposl- 
tlon^-of terms with respect to It are 
matters for the exercise of judicial dis- 
cretion ; therefore an appellate ct. 
will hesitate to interfere with an order 
made upon reasonable grounds, but It 
may moderate the conditions hnposed 
if they appear too onerous. — Re 
Lodel, [1929] 1 D. L. R. 986 ; } 
W. W. R. 326 ; 38 Man. L. R. 48 : 10 
C. B. R. 350.— CAN. 



Cases 6085a~5264a. English and Empire Digest Supplement. 


Void.] — ^A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody ; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his ^position 
to A.’s discharge, undertook that B. should 
be the sole assignee of A.*s estate, & should 
receive £100 out of it within three weeks 
from his appointment : — Held : this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void. — Murray v. 
Reeves (1828), 8 B. & C. 421 ; 2 Man. & Ry. 
K. B. 423 ; Dan. & LI. IGl ; 108 E, R. 
1099 ; sub nom, Murray v. Reid, 6 L. J. 
O. S. K. B. 348. 

Annokitions : — Apld, Hall v. Dyson (1852), 17 Q. B. 785. 
Consd. Levita'e Claim, [1894] 3 Ch. 365. Refd. Gilmour 
V. Klngr (1833), 3 Tyr. 581. 

5035b. .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
, iraud upon the other creditors, although it do 
not appear that the money is to be paid out 
of the insolvent’s funds. — Hall v. Dyson 
• (1862), 17 Q. B. 786 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. S. 63, 223 ; 6 Jur. 270 ; 117 

E. R. 1481. 

Annotations : — Consd. McKowan v. Sanderson (1873), L. R. 
16 Eq. 229 ; McKewan v. Sanderson, [18751 L. R. 20 Eg. 
05; Lovlta’s aalm, [1894] 3 Ch. 365. Reid. Hills r. 
Mltson (1853), 8 Exch. 751 ; Loimd v. Grimwado (1888), 
■39 Ch. D. 605 ; Kearley v. Thomson (1890), 24 Q. B. D 
742 ; Wlndhill L. B. of Health v. Vint (1890), 03 L. T. 30C. 

5038a. .] — A bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certificate : — Held : 


I void ab initio. — -Reeves v. Ha wees (1862), 
6 L. T. 63. 

5039&. .] — Held : a fraud on other creditors. 

— Rogers v. Kingston (1825), 2 Bing, 441 ; 
10 Moore, C. P. 97 ; 3 L. J. O. S. C. P. 77 ; 
130 E. R. 376. 

Annotation: — Befd. Swconlo v. Sharp (1826), 12 Moore, 
O. P. 163. 

5039b. .] — Held: the agreement was illegal. — 

Hills v. Mitson (1853), 8 Exch. 751 ; 22 
L. J. Ex. 273 ; 166 E. R. 1665. 

Annotation: — Refd. Lound v. Qrlmwade (1888), 39 C?h. D. 
605. 

5039c. S. P, Humphreys v. Welling (1862), 1 
H. &C. 7; 32L. J. Ex. 33; 6 L. T. 260 ; 158 
B. R. 780. 

5043. Add. Annotations : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 

5050. Add. Annotation : — Consd. Re Kutner, [1021] 
3 K. B. 93. 

5062. After this case add “ See^ alsOj Nos. 1654- 
1667a, ante.'* 

6093a. Meaning of “debt.*'] — Re Boulton 

Brothers & Co., No. 1657a, ante. 

• 5176. Before this case add, “ See, now, Bkpcy. 
(Amendment) Act, 1926 (c. 7), s. 1 (2).” 

5262. Add. Annotation. : — As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings in the pound 
paid.] — The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 108. 
in the pound — in this case 158. in the pound — 
has been paid to liis creditors. — Re Kutner, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 125 
L. T. 458 ; 37 T. L. R. 667 ; [1921 ] B. & C. B. 
113 ; sub nom. Re Kutner, Ex p. Debtor v. 
Official Receiver, 65 Sol. Jo. 604, C. A. 


PART XVIII. SECT. 6, SUB-SECT. 1.— 
B. 

g I. Insolvency due to world 

conditions after War — No possibility of 
payment of debts.l—Re Hafuse (N. S.), 
[1929] 4 D. L. k 321 ; 10 0. B. R. 
570.— CAN. 

sp. Banicruptcy arising out of judg^ 
ment for personal injuries.] — In apply- 
ing socts. 142 & 143 of Bkpcy. Act. 
R.S.O., 1927. if tho liability for the 
judgment whlcdi brought about the 
authorised assignment arose from cir- 
cumstances for which tho assignor 
cannot justly be held responsible tho 
ot. has nower to grant a discharge ; 
but if it uas arisen from circumstances 
for which he can justly be hold re- 
sponsible (here is no power to grant 
an unconditional discharge. A judg- 
ment for personal injurios caused by a 
deliberate assault must bo held to 
have arisen from circumstances for 
which tho assignor should justly be 
held re^onslble. — Be Linra, [1937] 2 
W. W. R. 27 ; 45 Man. L. U. 159.— 
CAN. 

PART XVIII. SECT. 6, SUB-SECT. 1.— 
C, (b)U. 

6073 U. — .] — Tho teat as 

to whether a debtor a book-keeping 
methods are those usual & pro^r In 
the business corrlod on by mm Is 
whether debtor oau at any time tell 
therefrom Just how he etanda to hla 
assets & liabilities. — R sMorden (1922), 
66 D. L. R, 332 ; (19221 I W. W. R. 
619 ; 2 C. B. R. 189.— CAN. 

6081 ii. .1 — Bren when a debtor 

pays leas than fifty oenta in the dollar 


to unsecured creditors & has not kept 
proper books of acoount, he may obtain 
his discharge if the bkpcy. appears to 
hare been an honest one & he produces 
reasonable excuses for his failure to 
keep account books. — Be Covington, 
[1923] 4 D. L. R. 946.— CAN. 

6081 ill. .1— Rc Newsome (Out.), 

[1927] 3 D. L. R. 828 ; 8 O. B. R. 279.— 
CAN. 

PART XVIII. SECT. 6, SUB-SECT. 2. 

p (p. 570) I. .] — Discharge 

may be suspended for a fraud not 
connected with the bkpcy. — Re John- 
ston, [1935] 3 D. L. R, 115.— CAN, 

p (p. 570) ii. .1 — Discharge 

may be refused for any fraud & not 
necessarily a fraud within Bkpcy. 
Act, — Re Oampbkt.l, [19351 3 D. L. K. 
233 ; O.R. 303.— CAN. 

r 1. Until payment of specified 

dividend.] — On an application by a 
bkpt. for an order ot discharge the ot. 
found that the conduct of the debtor 
prior to & leading up to the assignment 
had been oharaoterlsed by varioua facta 
of the kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an immediate 
or unoonditional discharge ; but, while 
entertaining grave doubts whether 
appot. was entitled to any discharge 
at all, mode an order suspending the 
dischanre until a dividena of not less 
than 50 cents on the dollar bad been 
paid to the creditors. — Re Runner 
(Man.), [1928] 1 W. W. R. 930.— CAN. 

5238 1. For what period— Not less 
than minimum period— Misconduct .] — 
/2eMoOoRBCAOK(Ont.), [192718 D. L. R. 
492; 8 0. B. R. 211.—0AN. 
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z 1. .) — Debtor had mis- 

represented his financial position for 
the purpose of obtaining credit. The 
ct. fixed the time for discharge at three 
years from tho date of the order. — 
Re TiUESflEN. [1924] 1 D. L. R. 588 ; 
[1924] 1 \V. W. R. 197 : 34 Man. L. R. 
125,— CAN. 


PART XVIII. SECT, 5, SUB-SECT. 8. 

g I. Order for payment out of 

salary .] — In exercising the discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. S. C., 1927, with respect to the 
salary of a bkpt. a jud^ in bkpcy. 
should not make the fulfilment of on 
order against the debtor’s salary a 
condition of his discharge unless It is 
clearly established that the salary Is 
more than what the debtor needs for the 
support of himself & his family. — 
Mason v, Canadian Bank op Com- 
merce. [1932] 1 W. W. R. 373.— CAN. 


5269 lii. .1 — Where the 

assets of the assignors, a partnership, 
were not equal to fifty cents In the 
dollar on their unseoured liabilities, & 
tho ot. was not fully satisfied with 
explanations on certain matters given 
by a partner asking for his discharge, 
au order was made for hie discharge 
on his oonsonting to judgment against 
him . — Re Sceptre Haedwark Co.t 


(19231 1 D. L. R. 1201 ; (19231 1 

W. W. R. 966 ; 3 C. B. R. 734.— CAN. 


6269 Iv. .}— Be 

& Fletcher (Sask.), [1930] 
218: 11 O. B. k 70; 

W. R. 175.— CAN. 


FliETCHEB 
1 D. L. R. 
[19291 3 
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5288. Add. AnnoUdion : — Refd. Be Barley, [19231 
1 Oh. 177. 

5828. Add, Annotations : — Refd. Re Gillott’s Settle- 
ment, Ghattock v, Reid, [1931] 1 Cli. 97 ; Be 
Warren, Wheeler v. Mills, [1938 j 2 All E. R. 
331. 

6852a. Illegal agreement with creditor— 

Debt not revived.] — Tabram v. Freeman 
(1834), 4 B. & Ad. 887 ; 2 Cr. & M. 451 ; 4 
Tyr. 180 ; 3 L. J. Ex. 135 ; 110 E, R. 690. 

Annoiation : — Refd. Wilkin v. Manning (18^4), 9 Exch. 575. 

5364a. Liability under annuity deed.] — Douguvs 
V. Smith (1849), 13 Jur. 294. 

5367. Add, Citation : — suh nom. Re Merchant 
Traders’ Ship, Loan & Insurance Assocn., 
Ex p. Chappell, 19 L. T. 0. S. 29. 

5880. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

5887. Add. Annotation : — Refd. Dewe v. Dowe, 
Snowdon v, Snowdon, [1928] P. 113. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, Mich discharge being conditional 
on his paying a sum of money, docs not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 


who takes the income as a result of that trust 
on the happening of the contingemey is a 
person who has an interest of a Idnd which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpev . — Be Clark, 
Clark v. Clark, [1926] Ch. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 666 ; 70 Sol. Jo. 344; [1926] 
B. & C. R. 77. 

5397, Add. Cifa/ions Ball Ot. Cas. 161; 17 

Jur. 165. 

5399a. Revives debt.] — Hatt v. Verdier (1770), 
2 Wm. Bl. 724 ; 96 E. R. 425. 

5399b. -S'. P. Best v. Barker (1782), 8 Prices 
533, n. ; 146 E. R. 1286 ; sub nom. Best v> 
Barber, 3 Doug. K. B. 188. 

Annotations :—CojibA. Wllflon r. Kemp (1815), S M. & 8. 

595. Apld. Sweoule v. Sharp (182(5), 12 Moon> C. P. 1(53. 

Refd. Rlackbotirn v. Ogle (1820), 8 Prico, 520; Drew v. 

JetfcrlcH (1820), 8 Price, 531. 

5402a. S. P. Horton i>. Moogridge (1816), 6 
Taunt. 563 ; 128 E. R. 1154. 

5424a. -S. P. Turner v. Sohomberg (1745), 2 
Stra. 1233 ; 03 E. R. 1152. 

Annotation : — Folld. Balloy v. DUlon (1759), 2 Burr. 730. 

5424b. S. P. Wilson o. Kemp (1815), 3 M. & 8. 
695 ; 105 B. R. 733. 

Annotations : — N.F. Blackbourn v. Ogle (1820), 8 Price 

520. Consd. lie Gaudorer (5 822), 1 L. J. O. S. K. B. 10 : 

Peers v. Gadcloror (1822), 1 B. & C. 110. 

5455. Add. Annotation ; —Refd. Indian & General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 

5457, Add. Annoiation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 


Part XIX. — Statement of Affairs and Discovery of Property. 


5460. Add. Annotation : — Apld. R. v. Tuttle (1929), 
410 L. T. 701. 

5475. Citations : — For “ 24 Q. B. D. 406 ” read 
“ 24 Q. B. D. 466.” 

5476a. Letter returned marked 

“ gone away.'*] — Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter &; returned through the post, marked 
“ gone away,” a wairant was ordered to be 
issued for his arrest . — Re Levy (1924), 68 
Sol. Jo. 419; svb nom. Re Levy, Ex p. 
Official Receiver, [1924] B. &; C. R. 19, 
D. 0. 


5482. Add. Citation : — sid) nom. Re Temple, 
Ex p. Temple, 2 Rose. 22. 

5495a. .] — The object of the 

public examination of debtor is not merely t o 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of hit*, creditors, but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate Ininself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that ho might thereby incriminate 
himself. On the case corning on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 


PART XVIII. SECT. 6. 

f i. Creditor without notice of 

insolvency .] — The ct., on the applicu- 
tion of a creditor, annulled the com- 
position order & the discharge & made a 
receiving order . — Re MoKat, Ex p. 
MasoiL (1924) 4 D. L. R. 307 ; 5 
0. B. ll 81.-^AN. 

PART XVIII. SECT. 7, SUB-SECT. 2.— 
B. 

X 1. .] — An action a^inst dia* 

ohari^ bkpts. for return of the price 
of a bond & damages for misrepresenta- 
tion prior to the bkpcy. will not be 
dlsmieeed nnlewa the bkpt. can show 


that the claim was one provable under 
sect. 104 of Bkpcy. Act & was not 
released by discharge within sect. 
147 (1) (6).~Boland V , Johnson, 
[19341 1 D. L. R. 672 ; O. K. 108.— 
CAN. 

PART XVIU. SECT. 7, SUB-SECT. 2.— 
D. 

•L lAabilUy for necessaries— Medical 
expenses. \—Bdd : debtor's discharge 
did not free him from liability to pay 
for necessaries which Included medical 
expenses. — Re ItETNOiJ>», 119241 4 
D. L. R. 104 ; 6 O, B. R. 69.— CAN. 
im. .J— Bkpcy. Act, s. 147 (d)» 
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has no application to the supply of a 
retail grocer by a wholesale grocer, or 
to the supply of groceries to a lumber- 
man for use In camp . — He Blaii15S, 
11933) 1 D. L. R. 473.— CAN. 

Ip. Liahility to reimburse surety .] — 
K. was surety for payment of a debt 
due by G. to I>. 0. applied to be 

declared Insolvfint & in due course G. 
was dlHcbargod. D. then sued K. & 
got a decree against him. Thereafter 
K. sued G. for recovery of the amount 
which he had been compelled to pay : — 
Held : t)»e order ot discharge was a 
bar to the suit. — Oanoadhau v. 
Kanhai (1928), 1. L. R. 60 All. 606.— 
IND. 



Cases 6496a— 5662a. English and Empibe Digest Sxtpflement. 


was satisfied that there were serious personal 
reasons why it would be to debtor's detriment 
to answer the question in public : — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sulBcient reason. — Re Paget, 
Ex p. Official Receiver, [1927] 2 Oh. 85 ; 
96 L. J. Ch. 377 ; 137 L. T. 369 ; 43 T. L. R. 
456 ; 71 Sol. Jo. 489 ; [1927] B. & C. R. 
118, C. A. 

Annotation : — Apld. Re Jawott, [1929] 1 Cb. 108. 

5495b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.] — Re Keene, No. 5811a, poet 

5496. For “ All matters considered cn 

application for discharge” read “ 

All matters considered on application 

for discharge.” 

Add. Annoiaiione : — Folld. Rc Paget, Ex p. 
Official Receiver, [1927] 2 Ch. 85. Apld. 
Re Jawett, [1929] 1 Ch. 108. 

5499a. Questions as to loss of 

property.] — Held : though the words “ with 
intent to deceive or to defraud *’ were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft, knowingly & with 
intent to deceive or to evade the Act either, 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
' true or not. — R. v, Phillips (1921), 85 J. P. 
120. 

5499b. Questions In the public 

Interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At iiis public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar whore he had obtained the lamps I 
that he sold when he was in business, refused I 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or miglit not be in the public 
interest, by enabling the supply of infringing 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jawett, 
[1929] 1 Ch. 108 ; 98 L. J. Ch. 7 ; 140 L, T. 
176 ; [1928] B. & C. R. 78. 

5505. Add. Annotaiiom : — Refd. Re Paget, Ex p. 
Official Receiver, [1927J 2 Ch. 85 ; Re Jawett, 
[1929] 1 Ch. 108. 

5506a. Issue of subpeena to produce docu- 

ments.] — Re Wilson, Ex p. Debtor, [1936-7] 
B. & 0. R. 23. 

5512. Add. Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

6519. For existing paragraph read — 

“ The jurisdiction conferred on the ct. by 
1883Act, s. 27, to order that any peraon, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,” must be read with some 

PART XIX. SECT. 4, SUB-SECT, 1. 

0 i. Order not made ex parte .] — 


limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5523a. After discharge.] — The power given 

to the ct. by 1914 Act, sect. 25, to order the 
attendance for examination of the bkpt. & 
persons capable of giving information re- 
specting the bkpt., his dealings or property 
is not limited to the duration of the bkpey., 
but survives the effective discharge of the 
bkpt. — Re CouLSON, Ex p. Official Re- 
ceiver (Trustee), [1934] Ch. 45 ; 103 

L. J. Ch. 31 ; 150 L. T. 6 ; 77 Sol. Jo. 749 ; 
[1933] B. & C. R. 173, C. A. 

5543. Add. Annotation : — Refd. Re Gregory, Ex p. 
Norton, [1935] Ch. 65. 

5562. Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 

5562n. As to compromise of proceedings 

between bankrupt & third party.] — W., who 

had deposited with the debtor bonds of the 
value of £30,000 & shortly before his death 
had made a demand for their return to him 
with which the debtor refused to comply, 
died on July 12, 1930. On Feb. 23, 1931, 
the exors. of W.’s will brought an action 
against the debtor claiming the return of the 
bonds. In Nov. 1931, pltfs. discovered corre- 
spondence which disclosed the fact that the 
debtor had made proposals to W. for obtain- 
ing for him an honour from Ills Majesty, & 
they communicated this to deft.’s solrs. On 
Jan. 14, 1932, a compromise of the action 
was arranged between counsel under which 
the debtor consented to return the value 
of the bonds, & by Jan. 1933, this was in fact 
done. On May 23, 1933, the debtor was 
adjudicated bkpt. In the bkpey. N., one of 
W.’s exors. & the surviving pltf. in the 
action, was, under 1914 Act, s. 25, summoned 
to give evidence & produce documents relat- 
ing to the deposit of the bonds with the bkpt. 
N. was asked whether, after reading the 
correspondence between W. & the bkpt., 
he understood that the transaction related 
to some trafficking in honours. On the 
advice of his counsel N. refused to answer the 
question. The matter was accordingly re- 
ported by the registrar to Clauson, J., who 
on June 11, 1934, made an order directing 
N. to answer the question. On appeal : — 
Held : as the compromise was not impugned 
by any documents, materials or evidence 
before the ct. & thus stood good Sc binding, it 
would not be right to compel an answer from 
the witness in respect of a matter to which 
he was not primd facie shown to be a party 
or privy. The ct. must deem the witness 
capable of giving information on some 
grounds that appeared to have a foundation. 
It ought not to lend itself to a mere fishing 
inquiry based upon the trustee’s hope to 
build up some case as to which there was 
before the ct. no information showing that 
the witness was implicated. — Re Gregory 
(Maundy), Ex p. Norton, [1935] Ch. 65 ; 
78 Sol. Jo. 650 ; sub nom. Rc Gregory 
(Maundy), Trustee v. Norton, 104 L. J. Ch. 
1; [1934] B. & C. R. 165; sub nom. Re 
Gregory (Maundy), Ex p. Norton v. 
Trustee, 162 L. T. 68, C. A. 


An ex parte order to examine a JndF- \ Morrison v. Mulry (1934), 49 B. C. R. 
ment debtor will be set aside, as it 287. — CAN. 

should be made only on notice. — I 
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5591a. Admission of Indebtedness— Need not be In 
writing,] — An admission of indebtedness is 
not required to be in writing before the ct. 
can make an order for payment under 1914 
Act, sect. 25 (4). Where the application for 
an order is made by the trustee it need not 
be verified by affidavit.— 7^6 Parren, Ex p. 
Trustee, [1933] B. & 0. R. 170. 


5591b. Application for order for payment — 

How made.] — Re Parjien, Ex p. Trustee, 
No. 5591a, ante. 

5634. Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492, C. A. 

5649. Add. Annotation : — Refd. Re Gregory (1934), 
50 T. L. R. 492. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684. For the words Admission or rejection of 
proofs.] — See^ generally. Part VIII., ante,'" 
following this case, read “ Admission or 
rejection of proofs, see, generally, Part VIII., 
ante.'* 

5696. Add. Annotation: — Refd. Re Wethered, 
Ex p. Salaman, [1920] Ch. 107. 

5738a. Definition of property — 1914 Act, s. 167 
— What included — Passport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“property” of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the p^issport 
to be handed to the bkpt. — Re Suwalksy, 
SuwALSKY u. Trustee & Official Receiver, 
[1928] B. & C. R. 142. 

5747. Add. Annotatiotis : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369 ; A.-G. 
Jackson (1932), 48 T. L. R. 261. 

5749. Add. Annotations : — Consd. Re Debtors (Nc.. 
771 of 1926) (1926), 13 T. L. R. 9. Expld. 
lie Fredericke &; Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

5754. Add. Annotations : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. I). C. 
(1928), 44 T. L. R. 605. 

5760. Add. Annotations : — Consd. He Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

5760a. Money paid In compliance with subse- 

quent bankruptcy notice.] — Re Debtors (No. 
771 of 1920), No. 923a, ante. 

5761. Add Annotation : — Refd. Re A Debtor, 
[1928] Ch. 199. 


5766. Add. Annotation : — Consd. Lipton v. Bell, 
[1921] 1 K. B. 701. 

5766a. — ,] — A debtor made certain 

payincnis to the sobs, who were acting for 
him in bkpey. proceedings. One payment 
was made before tlio receiving order was 
made, & two payments were made for the 
purpose of prosecuting an appeal against the 
receiving order, including £20 in respect of 
security for costs. The appeal was dismissed 
&; the trustee sought to recover from the 
solrs. the whole of the payments made to 
them by the debtor after the date of the 
receiving order & so mucli of the first pay- 
ment as exceeded the amount properly 
applicable to the costs & disbursements of the 
bankruptcy proceedings : — Held : the sums 
claimed by the ti*uste(? were pro])erly recover- 
able. — Re Rollocmv, OPFimAL Receiver v. 
Hasup, Jackson, [1936] 3 All E. R. 157 ; 155 
L. T. 532; 53 T. L. R. 17; 80 Ho\. Jo. 915; 
[1930-7] B. & C. R. 24. 

5769. Add. Annotation : — Refd. Rc Ounsbourg, 
[1920] 2 K. B. 426. 

5769a. Costs after date of receiving 

order.] — The ct. will not extend the practice 
of allowing a solr. acting for a debtor to 
retain, as against the trust<?e in the bkpey., 
moneys bond fide paid by the debtor for costa 
of resisting the bkpey. proceedings, so as to 
apply to moneys paid to him by the debtor 
after the date of the receiving order for costs 
of an appeal against it. — Re Debtor (No. 
490 of 1935), [1937] Ch. 92 ; 106 L. J. Ch. 
193 ; 156 L. T. 234 ; [1936-7] B. & C. R. 
192. 

5775a. .] — On Sept. 20, 1917, debtor trans- 

ferred his assets, including certain furniture, 
•to a CO. formed by him. On Sept. 27 he com- 
mitted an act of bkpey. upon which a petition 


PART XX. SECT. 2. 

b i. Trustee ignorant of existence 

of property.] — Deft. In replevin pleaded 
property in himself. Ho had assigned 
all his property to trustees for the 
benefit of his creditors, but kept 

S osaesslon of the goods in question, & 
[le trustees did not know of their 
existence : — Held : the general pro- 
perty in the ^oods passed to the 
trustees. — McIntosh tj. Hastincjs 
(1865), 11 N. B. R. (6 All.) 234.— CAN. 

5689 Iv. liegistcred judg- 

ment as security for loan .] — A judgment 
by confession ^ven by a person who 
is at the time solvent as security for a 
present advance of money Sc recorded 
to bind lands under Nova Scotia 
Registry Act, R. S., 1900 (o. 137), s. 16, 
is a valid security as against the 
authorised assignee under an assign- 


meat in bkpey. subsequently made.— 
Re Rjiodenizku Estate & Nova 
Scotia Trust Co., [19231 1 D. L. It. 
1055 ; 66 N. S. E. 179.— CAN. 

5713 V. .) — The authorised trus- 
tee is not entitled to possession or 
control of any property by lien agree- 
ments for store fixtures & fittings 
purchased by debtor, especially if 
nothing has been paid on account of 
such purchases, & bkpt. has no 
o/Hcial interest in the property.— 
lie. Auotis & Clirts (1921 ). 63 D. L. R. 
346 ; 55 N. S. R. 64.— CAN. 

6713 vi. Lease granted to bank- 

rupt free of re.nl— Stimilatiim that lease 
not seizable by creditors.] — Held: the 
property could not be used for the 
benefit of bkpt.*s creditors. — Leoault 
V. Dufrksnk (1922), 66 D. L. R. 136.— 
CAN. 


1 1. ,1— As an asHlgumeut 

only vests the property of debtor in 
the assignee subject to the rights of 
seourod creditors, It can only affect 
the equity of redemption In the 
property. — White Sc Co. v. The 
Ionia (1922), 69 D. h. R. 94 ; 20 
Exch. C. R. 327.— CAN. 


PART XX. SECT. 8, SUB-SECT. 2. 

en. Under Canadian Bankruptcy 
Act .) — The English Acts & the Canadian 
A(;t dlstlngnlshed os to the time to 
which the trustee’s title relates bock. — 
Re Cohen Sc Mahlin, Can am an 
Credit Men’s Trust Asbocn., Ltd. 

V. Sptvak (Alta.), [1926] 3 D. L. R. 

942; [19261 3 W. W. R. 34; revsd., 
[19271 1 D. L. R. 677 ; [1927] 1 

W. W. R. 162; 22 Alta. L. R. 487 : 8 
C. B. R. 23.— CAN. 
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wa4S presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser : — Held : the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee . — Re Gunsbourg, 
[1920] 2 K. B. 426 ; sub nom. Re Gunsbourg, 
Ex p. Trustee, 89 L. J. K. B. 726 ; [1920] 
B. & 0. R. 60 ; srib nom. Re Gunsbourg, 
Ex p. Cook, 123 L. T. 363 ; 36 T. L. B. 485 ; 
64 Sol. Jo. 498, C. A. 


AnnotcUions : — Apld. Re Dombrowskl, Rx p. Trustee (1923) 
92 L. J. Ch. 415. Refd. Re Simms, (1U30] 2 Ch. 22. ' 

6776b. .]— Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
* man co., which was an act of bkpcy. Subse- 
quently the two resps. ad^ anced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the co. Reaps, had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bo 7 id fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 


property divisible amongst the creditors of 
bkpt . — Re Dombrowski, Ex p. Trustee 
(1923), 92 L. J. Oh. 415 ; [1923] B. & 0. R. 32. 


Annotation Re Slmme, [1930] 2 Ch. 22. 

fe776. Add, Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5776a. Whether fraction of day regarded.] — 

In order to make out an act of bkpcy, by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 

! But a portion of the day maybeconsidered 
for the purpose of showing a valid act to have 
been done by the bkpt, before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, Uie 
payment will be defeated bv the relation of 
the act of bkpcy., by lying in prison for two 


months, to the day of the arrest. — Saundbr- 
SON V. Gregg (1821). 3 Stark. 72 ; 171 E. R. 
771, N. P. 

An^iations: — Consd. Hill d. Farnell (1829), 0 B. & C. 45. 

Refd. Oazman v, Denew (1833), S L. J. C. P. 65. 

5785. Add, Annotation : — Refd. Re Debtor, Ex p. 
Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372. 

5786. Add, Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 420. Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

5786a. Fraudulent transfer to private company.] — 

— Re Simms, No. 596a, ante, 

5798. To the cross-reference before this case add 
“ see, alsoy County Courts, Vol. XIII., p. 
498, No. 488.’* 

5804. Add, Annotation : — As fo (1) Consd. Bombay 
Official Assignee v, ShroS (1932), 48 T. L. R. 
443. 

I 5805. Add, Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K, B. 701. 

5807a. Balance of sequestrator’s account in 
registry.] — Re Little Hallingbury, Essex 
(1837), 1 Curt. 556 ; 163 E. R. 195. 

5811a. Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture &> sale in 
Ei^land, Prance &, America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother : — Held : the formulas were 
part of the goodwill &> assets of his business, 
& he was bound to communicate them to his 
trustee.— Re Keene, [1922] 2 Ch. 476 ; 91 
L. J. Ch. 484 ; 127 L. T. 831 ; 38 T. L. R. 
663; 60 Sol. Jo. 603; [1922] B. & C. B. 
103, C. A. 

5821a. Life interest in remainder.] — Re Silber’s 
8bttlem:ent, Public Trustee v, Silber, 
[1920] W. N. 77. 

5826a. .] — Re Clark, Clark v, Clark, No. 

5387a, ante. 

5827. Add, Annotations : — ^Apld. Re Nelson, Norris 
V, Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 


PART XX. SECT. 4, SUB-SECT. 1.— E. 

10 . Money placed in bank to credit of 
ban^upt] — Held: the bank ooiild not 
apply the tuonoys to satisfy debtor’s 
liability to the bank, it being a fraudu- 
lent preference. — Re Lonqmore. Ex p. 
Royal Bank Rider, [19231 2 
D. L. R. 873 ; 3 O. B. R, 8l8.-~CAN. 


s i. Money from sale of chtUUls — 
Sou under void bale of safe.]— The ct, 
nmdo an order for payment to the 
offloial assignee of the value of the 
chattels seized & sold by the money- 
lender. — T urnbull’s Estate (Offi- 
cial Assignee of) e. Goldstsin (1921), 


29 O. L. R. 377 ; 21 8. R. N. 8. W. 
695 ; 88 N. S. W. W. N. 170.— AU8. 

■a. Money paid in circumstances 
giving bankrupt no right of recovery. ] — 
HeU : the assignment did not vest the 
moneys so paid in the trustee. — 
Salter & Arnold, Ltd. v. Dominion 
Bank (1922), 68 D. L, R. 757 ; [1922] 
2 W. W. R. 280.— CAN. 

id. Money supplied to provide bail 
for bankrupt.]— Heid : the money never 
was the property of bkpt. — M orris v, 
Kline, Demers, Garnishbb (1922). 
68 D. L. R. 222 ; 2 O. B. R. 521.— CAN. 

J i. Money UUgaUy paid to aolidiors 


by former trustee ,) — ^The ot. ordered the 
solra.* bill to be retaxed &*a reference 
to be made to inquire into the validity 
of the solrs.* retainer. — Re Bbtant 
ISARD & Co., [1924] 3 D. L. R. 487 ; 
6 C. B. R. 6.— CAN. 


■f. Money from sale by lender of 
securities for loan — Customer's securities 
wrongfully deposited with lender by 
bankntpt. ) — CJlreumstancee In which : — 
Held : the money so paid to the 
trustee belonged to the customer. — 
Re Thomtson, Sons & Oo., Newton v, 
Hamilton [1987] 1 D. L. R. 943 ; 
[1927] 1 W. W. R. 308 ; 36 Man. L. K. 
812.— CAN. 
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804 ; Re Smith, Public Trustee v, Aspinall, 
[1928] Oh. 915. 

5881. Add. AnnoicUiona : — Apld. Re Nelson, Norris 
V. Nelson (1918), [1928] Oh. 920, n. Refd. Re 
Evans, Public Tnist/ee Evans, [1920] 2 
Oh. 304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Oh. 916. 

5835. Add. Annotation : — Refd. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 

5838a. Termination of protective trust — Trustee 
Act, 1925 (c. 19), s. 83 — Debt owed to estate — 
Application of Income for maintenance.] — A 

testatrix guaranteed her son’s loan account 
at a bank. She then made a will appointing 
liim one of her exors. giving him a legacy 
of £100 & a protected life interest in the 
income of her residuary estate. She thc^n 
guaranteed the son’s overdraft on his current 
account. On each occasion the son charged 
his estate & interest in a public>house to 
secure such sum as testatrix might bo called 
upon to pay. The estate of testatrix was 
about to be called upon to pay a sum of over 
£5,000. The son after the death of testatrix 
executed a deed of assignment for the benefit 
of his credii ors : — Held : ( 1 ) the fact that 
testatrix req >ired security for the repayment 
of the debt after the execution of her will 
showed an intention not to release the debt, 
& the son was liable to the estate in the 
amount which would have to be paid to the 
bank ; (2) notwithstanding that the debt 

or some part might remain unpaid, the 
trustees of the will were entitled to pay in 
their discretion such part of the income aS 
they might think necessary for the son’s 
maintenance <fe support. — Re Will 

Trusts, Fogg v. Eastwood, [ifioTj .1 All 
E. 11. 244. 

5845. Add. Annotations : — Refd. Re Nelson, Nor- 
ris V. Nelson (1918), [1928] Oh. 920, n. 
Re Evans, Public Trustee v. Evans, [1920J 
2 Ch. 304 ; Re Smith, Public Trustee v. 
Aspinall, [1928] Ch. 915. 

5850. Add, Annotations : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5851. Add. Annotation : — Dlstd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5855. Add. Annotations : — Dlstd. Re Balfour’s 
Settlement, Public Trustee v. Official lie- 
ceiver, [1938] 3 All E. K. 259. Refd. Re 
Salting, Bailiie-Hamilton v. Morgan, [1932] 
2 Ch. 57. 

5858. Add, Annotation : — Consd. Re WombwelJ 
(1921), 37 T. L. R. 025. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before bis bkpey. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpey. : — Held : 


bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpey. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent. — Re Wombwell (1921), 126 L. T. 
437 ; 37 T. L. R. 626 ; \8ub nom. Re Womb- 
well, Exp. Trustee, [1921] B. & 0. R. 17. 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mtgo. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpey. laws, & the 
security held by the mtgee. ^11 be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more. — 
Re Johns, Worrell v. Johns, [1928] 1 Ch. 
737 ; 97 L. J. Ch. 346 ; 139 L. T. 333 ; 72 
Sol. Jo. 486 ; [1928] B. & C. R. 60. 

5865. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5867. Add. Annotation : — Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 

5869. Add. Annotation : — Consd. Bombay Official 
Assignee v. Shroll (1032), 48 T. L. R. 443. 

5870. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

5872. Add. Annotation : — Consd. Re Griffiths, 
Jones V. .Tonkins, [192(5] Ch. 1007. 

5884. Add. Annoiatioyi .‘- Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5885. Add. Arinotation .‘— Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1920] Ch. 1007. 

5894a. Income taken by trustees after breach 

of trust.] — A marriage .settloment gave the 
income of a, fund to thf‘ tenant for life until 
he should die or should do or suffer something 
whereby the income or part thereof, if belong- 
ing absolutely to liim, should become ])ayable 
to, or vested in, someone else, tlion followed 
a discretionary trust. During the years 
103.3-36, the then solo trustee of the settle- 
ment, at the re(|uest of the Cmant for lif(j, 
made advances to him amounting to over 
£1,400. As the settlement contained no 
provision for such advances, this payment 
was a breach of trust. After the death of the 
trustfje, a bank, <fc later the Public Trustee, 
acted in tlie trusts of the settlement. On 
Aug. 17, 1937, the trustees by letter asserf cMl 
their right to retain the income for the 
recoupment of capital which liad boon 
advanced. On Aug. 26, 1037, the tenant for 
life filed his petition in bkpey. The trusfre 
in bkpey. claimed to be entitled to receive 
the income of the fund : — Held : from ilie 
time that the trusk^es asserted their right 
to retain the income, it became payable to, 
or vested in, some person other than the 
tenant for life, & from that moment the 


PART XX. SECT. 4, SUB-SECT. 2.— 
D. (»). 

6S46UL .l—A., by wiU. 

Inherited property which was declared 
by the will to be miHeixable. but bo 
was given power to dispose of it : — 
HskI .* A. could not aMert the un* 
aeixable quality of bis property in 


bkpey. proooedlngfi. — Ckaio v. Kkn- 
NBDT (1922), 68 D. L. R.78 ; 2 0. B. li. 
528.— CAN. 


0 1. Clause forfetting deposit on 

lessee*s bankruptcy. l^JUe Abraham 
(1925), 59 O. L. R. 104; [1926] 3 
D. L. R. 971.— CAN. 
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PART XX. SECT. 4, SUB-SECT. 2.— 
D. (b>. 

vl, Chargft as collateral security 

for advance on mortoage.] — Held: on 
the charge being ^ven by applt. the 
interest appointed to him Decame 
forfeited. — M oQuade e. Morgan 
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tenant for life’s interest was forfeited. The 
trustee in bkpcy. had therefore no right to any 
part of the income. — Re Balfour’s Settle- 
ment, Public Trustee v. Official Receiver, 
[1938] Oh. 928 ; [1938] 3 All E. R. 269 ; 159 
L. T. 83 ; 64 T. L. R. 895 ; 82 Sol. Jo. 493. 

5897. Add, Annotation : — Dlstd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

6898. Add, Annotations : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public T^stee v, Evans, [1920] 2 Ch. 
804. 

5899. Add, Annotation : — Consd. Re Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5902a. On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive In- 
come — Order of Probate Court setting apart 
whole Income for children of beneficiary.] — 
In 1887, 0. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
■ which was then payable to him, & apply it 
for the children of the marriage until majority. 

. 0. became bkpt. in 1904, & his youngest child 
attained twenty-one in I'ilO: — Held: the 
above order was an act or event antecedent to 
his bkpcy. by which O.’s interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpcy. — Re Carew’q Trusts, 
Qellibrand V. Carew (1910), 103 L. T. 
658; 55 Sol. Jo. 140. 

6905. Add. Annotation : — Consd. Re Forder, Forder 
V, Forder, [1927] 2 Ch. 291. 

6908. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1920] Ch. 1007. 

5909a. ** Shall do some act ** whereby income 
would be assigned — Authority to pay income 
to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 
to the income of one-third share of the residuary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or paiiially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. or the doing 
or suffering such act os aforesaid such share 
& the income tliereof should be held upon 
trust for hisissue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will “ until further notice ” to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 


of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
— Re Hamilton, FitzGeorge v, FitzGeorgb 
(1921), 124 L. T. 737, O. A. 

5913. Add. Annotation : — Refd. Be Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

6916. Add. Annotation .-—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5918. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid (1933), 175 L. T. Jo. 
400. 

5920. Add. Annotation .-—Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5922. Add. Annoiaiioyi : — Dlstd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5922a. ** By any deed or document anticipate, 
charge, assign, or otherwise dispose of ” — 
Debtor presenting bankruptcy petition.] — 
Held : the forfeiture clause had not taken 
effect. — He Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007 ; 95 L. J. Cli. 429; 136 L. T. 
67 ; 70 Sol. Jo. 735 ; [1926] B. Sc C. R. 56. 

5924. Add, Annotation : — Expld. Re Forder, For- 
der r. Forder, [1927] 2 Ch. 291. 

5925. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. 

5931. Add. Annoiaiio7is : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. Refd. Rc Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5932. Add. Annoiaiion : — Apld. Re Evans, Public 
Trustee v, Evans, [1920] 2 Ch. 301. 

5932a. Bankruptcy before death of testator.] 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity : — Semble : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime. — Re Draper (1888), 57 
L. J. Ch. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation Re Strange, Lamb v. Bossi Lou (1916), 

60 Sol. Jo. 640. 

5932b. “ Until he shall forfeit same In case of 
bankruptcy ’’ — Existing bankruptcy known to 
testator.] — Re Evans, Pubijc Trustee v. 
Evans, No. 6936a, post. 

5933. Add. Annotation : — Refd. Re Forder, Forder 
t?. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotation : — Apld. Re Forder, Forder 
V. Forder, [1927] 2 Ch 291. 

5935 a, Bankruptcy at & after determination 

of prior life Interest — Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will ^ testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
& the date of the annulment the trastees 
received income in respect of the residuary 
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estate, but dealt only with such part as did 
not include the income in respect of B.*s 
interest, no payment being made in respect 
of that by them : — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B, before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of theforfeiture clause. — hVFoRDER, 
Fordeb V. Forder, [1927] 2 Ch. 291 ; 90 
L. J. Oh. 314 ; 137 L. T. 538 ; [1927] B. & C. R. 
84,0. A. 

5936. Add. Annotations: — Apld.72f? Forder, Forder 
V. Forder, [1927] 2 Oh. 291. Refd. lie Evans. 
Public Trustee v. Evans, [1920] 2 Oh. 304. 

5936a. “ Unless he attempts to become bankrupt — 
Whether applicable to bankruptcy In invitum 
or generally.] -Testator, by iiis will dated 
Dec. 21, J91K devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded ; “ Out of my estate I desire my 
trustees to pay to my son U. an annuity gf 
£150 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him frorvj want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise tiam to 
increase the annuity to £200 per annum, 
payable os & on the condition stated.’’ 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-live 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son B. for the t/erm 
of his life or “ until he shall do some act to 
effectuate a 8*ale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his wddow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had boon made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained bis 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 


will had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate : — Held: (1) the words 
” unless he attempts to become bkpt.” in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy. ; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith^ No. 6932, 
antCy to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
jusliffed in holding that the doctrine was not 
applicable to legjil estates. & consequently 
the devised freeholds had over since the 
death of testator formed part of his residuary 
estate . — lie Evans, Public Trustee v, 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 525 ; 
123 X.. T. 736 ; 30 T. L. R. 674, C. A. 

5936b. “ Become vested or charged ” — Assignment 
of “ whole means & estate.”] — A testator, 
who died in 1932, Ix^queathed his residuary 
estate to trustees in trust to pay tlie income 
thereof to his wife, F. P., for life, & after her 
death to raise thereout a fund the income of 
which, in the events which happened, they 
were directed to pay to F. H. during his life, 
” if at the time of this present trust taking 
effect in possession no a(,‘t or event shall have 
happened whereby the life interest ... if 
belonging to him absolutely, would have 
become vested in or charged in favour of 
some other persons or ]>erson. ...” A 
discretionary trust in favour of F. 11. his wife 
<fc issue was cr(;ated in the event of failure of 
the trust during his life. In 1933 F. B. being 
temporarily resident in Scotland, though 
domiciled in England, executed a d(ied assign- 
ing to a trustee for the benefit of his creditors 
‘‘ my whole means estate, heritable and 
moveable, real and personal, wherever 
situated, now perta/ming belonging or due 
& indebted to me f*r over winch I may have 
any power of disposal or to which I may 
succeed during the subsistence of this trust.” 
This deed was never registered in accordance 
with the Deeds of Arrangement Act, 1914 
(c. 47), s. 2. F. P. died in 1930 Jiefd : 

(1 ) the terms of the deed were wide enough to 
cover the interest of F. B. under the will ; 

(2) inasmuch as on the true construction of 
the deed the law intended to bo applied in 
dealing with it was the law of Scotland, 
which did not require registration, it was not 
void for want of registration in accordance 
with Deeds of Arrangement Act, 1914 (c, 47) ; 

(3) accordingly, there had been forfeiture of 
the life interest of F. B. & the discretionary 
trust came into force . — Re Pilkinoton’s 
Will Trusts, Pilkington v . Harrison, 
[1937] Ch. 574 ; [UK37] 3 All E. R. 213 ; 100 
L. J. Ch. 300 ; 157 L. T. 132 ; 53 T. L. R. 
745 ; 81 Sol. Jo. 459. 

5953. Add. Annotaiioyi : — Refd. lie Blyth Ship- 
building <fe Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1920] Ch. 494. 
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6967 m. Pltf. In Feb. 1930, 

recovered jttdnnent against deft, in 
respect of injnnes snstamed on July 14, 


1928, in a oollision with a motor lorry 
driven by deft.'s servant. On Jan. 31, 

1929, deft, asslfimed ** all his real & 
personal estate ** to trustees tor the 
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benefit of hla creditors, such asfdctrn- 
meat bolnir executed as creditor by th e 
Insurance co. with which he held a 
policy indemnlfylngr him agralust third 
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5958. Add, Annotations : — Consd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ex p, 
Chaplin, [1928] Ch. 106. DIstd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 68; 
Re Debtor (No. 627 of 1936), [1937] Ch. 166. 

5958a. .] — H., who had taken out a policy of 

insurance in deft. co. against third party 
risks, was involved in an accident whereby 
0. was seriously injured by H.’s motor car. 
C. commenced proceedings against H. for 
damages, but before obtaining, judgment H. 
was adjudicated bkpt. & the official receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in C.’s action 
agamst H. H. subsequently purported for 
an ajpeed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by C. Shortly afterwards 0. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration {inter alia) that deft. co. were 
. liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void : — Held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 


commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) the benefit 

of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be affected by any subsequent 
agfreement between deft. co. & H. ; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in C.’s action 
against H. from asserting his claim against 
deft. CO. — Hood’s Trustees v. Southern 
Union General Insurance Co. op Aus- 
tralasia, [1928] Ch. 793 ; 97 L, J. Ch. 467 ; 
139 L. T. 636; [1928] B. & C. R. 95, 0 A. 

.] — See^ now, Third Party (Bights Against 

Insurers) Act, 1930 (c. 26). 

5960. Add, Annotation : — Refd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

6012a. Husband surviving wife.] — In 

the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “ for the benefit of his wife ” 
in pursuance of Married Women’s Property 
Ac£, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
CO. covenanted that the property of the co. 
should be liable to pay to the exors., aclminis- 
trators & assigns of the assured the sum of 
£600. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 : — Held : upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 93), 8. 10, the interest in the 


party rinkH ! — Held : deft.’s right to 
Indemnity by the Insurance co. having 
arisen prior to the assignment, passed 
as a chose In action to the trustee under 
the deed, & pltf. had no legal or equit- 
able right to the insurance moneys. — 
Smttii V. HOULOR, [1930 J N. Z. L. R. 
637.— N.Z. 

6901 11. Premium paid by bank- 

ruuL] — Where payments due to a co. 
lB“ulng a oolioy were uot by the 
policy itself expressed to be payable 
during the lifetime of the assured or 
for seven yeare at least : — Held : the 
policy was not within the protection 
aflordod by Life Insurance Act, 1908, 
B. 65, & toe policy -moneys passed to 
the official assignee of tho dooeosed 
policy-holder. — London & Lanoashike 
iNsuRANnK Co., Ltd. v. Fisher, [1924] 
N. Z. L. R. 1280.— N.Z. 

6981 111. Property transferred 

before aesiffnment in bankruptcy.] — A 
tnietco In bkpcy. Is uot entitk'd to 
recover insuranoe on a building burned 
after the assignment In bkpcy., but 
which stood on land transferred prior 
to the assignment — Canadian Credit 
Mkn’8 Trust Assoon., Ltd. v. Winni- 
PBO Fire Underwrit'ERS* Aohnot 
(Alta.), [1926] 3 D. L. R. 628 ; [1926] 
2 W. W. R. 641.— CAN. 

6961 tv. Policy effected outside 

jurisdiction.] — Life Insuranoe Act, 
1908, B. 65 (2), (3), protecting life 
insurance policies from creditors of the 
assured, appUee not only to such 
policies effected in New Zealand, but 
also to policies wbloh have been 
effected In another country with a co. 
not carrying on business In New Zea- 
land & are possessed by a person 
domIcUeii In New Zealand at the date 
of his death. — Re Lyon, Lyon v. 
PUBUO Trustee, (19341 N. Z. L. R. 
296 ; G. L. R. 237 ; ajff^d. sub nom. 


PuHLio Trustee v. Lyon, [1936] A. 0. 

166, P. C.— N.Z. 

6967 ii. In action of tort.] — 

Damages tor personal injuries do not 
vest in the trustee In bkpcy. — Re 
Holustbr (Ont.), [1926] 3 D, L. R. 
707 ; 7 0. B. R. 629.— CAN. 

h 1. SuTns due by way of differences — 
Transactions closed by special resohition 
of Slock ik'xcAangc.]— -Sums which have 
become due, in the ordinary course 
of business from one certified broker 
to another, by way of differences In 
respect of StocK Exohange transactions 
entered Into between the parties, as 
members of the Bombay Native Share 
& Stock Brokers’ Association, form part 
of the estate of the creditor broker, 
which passes to bis aasiraeo in the case 
of his Insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
ss. 17 & 52. — Kaikushroo Taltark- 
HAN V. Bai Gulab (1928), I. L. R. 63 
Bom. 608,— IND. 

h if. Sums due from bankrupt com- 
mission agent — Ribht to recover from 
princivaJs — Sttbject to rights of third 
party.] — Where oommlsslon agents had 
incurred liability on behalf of their 
principals, who had agreed to indemnify 
them, & the agents having subsequently 
gone into llaiddatloD, official liquidator 
sued the principals for the amount of 
liability : — Bela : he could recover the 
said amount even though the agents, 
bavinir gone Into liquidation, had not 
actually paid their vendor. — Osman 
Jamal & Sons v. Gopal Purshattam 
(1928), I. L. R. 56 dale. 262.— IND. 

•q. Rights under contract — Can- 
cellation before receiving order. 1 — Held : 
the trustee In bkpcy. had no rights 
under the contract In the name of 
bkpt., it having been rightly can- 
oelled.-rite Dollar Taxi Do., Ex p. 
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Trustee, [1924] 3 D. L. R. 97 ; 4 
G. B. R. 607.— CAN. 

ir. Proceeds of company's assets — 
Sold by directors — 3’o discharge personal 
guarantees of directors. ] — Held : the 
transaction was not fraudulent. — Re 
United ExinBiTORs, [1925] 3 D. L. R. 
446 ; 5 C. B. R. 779.— CAN. 

St. Oratuity payable by employer .] — 
Held : a fatuity which Is promised 
to he paid by a railway co., at Its 
discretion, to its employee, at the con- 
clusion of his service, is not in the 
nature of a recoverable debt but Is 
only a gift which is not completed 
until it has passed out of the hands of 
the donor, & cannot therefore be seized 
by the creditor. — S ecretary of State 
V. Jamuna Das (1932), I. L. II. 11 
Pat. 684,— IND. 

PART XX. SECT. 4, SUB-SECT. 3.— B. 

sv. Proceeds of sale — Bill of sale 
given by husband to wife — To secure 
Loan by wife. ] — Held : the proceeds 
derived from realisation of the seemrity 
effected after an ew3t of bkpcy,, but 
before actual adjudication, were money 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpoy., &, as suclf, assets In 
the husband's estate. — Re Haw, [1926] 

N. Z. L. R. 558.— N.Z. 

•w. ChaUels in ostensible possession of 
husband — Onus of proof.] — Held : the 
onus was on the wife to prove that they 
were her property. — Re McElland’s 
Estate, [1923] 4 D. L. R. 395; 3 

O. B. R. 849.— CAN. 

St. Money lent to husband for business 
purposes.] — Money lent by a married 
woman to her husband for the purposes 
of a business carried on by him Is 
assets of his estate in bkpcy. — Re 
Holland, [1933] l D. L. R. 607.— CAN 
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policy moneys vested in the husband & upon 
his adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived her liusband ; with the result that 
as she died before her husband & before the 
fund fell into possession, the policy moneys be- 
longed & were payable to the trustee in bkpcy. 

Semble: Married Women’s Property Act, 
1870 (c- 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his vjidow. — Re Collier, [1930] 2 Ch. 37 ; 
143 L. T. 329 ; suh nom. Re Collier, Ex p. 
Collier’s Executors, 99 L. J. Ch. 241 : 
[1929] B. &C. R. 173. 

Annotation : — Dbtd. Cousins v. Sun Life Assurance Society, 
[1933] Ch. 126. 

6052. Add. Annotation : — Retd. Re Pennington & 
Owen, [1925] Ch. 826. 

6074. Add. Annotation : — Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. 

6092a. .] — The bkpt., a married woman, 

was entitled, under a post-nuptial S(3ttlement 
made by her husband, a man of considerable 
wealth, to an income of £5,000 per annum. 
fi'ee of tax, subject to a restraint upon 
anticipation, &, in the event of her becoming 
discovert, the £5,000 per annum was subject 
to a discretionary tnist of which she was om' 
of two objects. In Sept. 1930, she present ed 
a petition for the dissolution of her marriage, 
& in Aug. 1937, she was adjudicated bkpt. 
An interim order for alimony pendente Utc 
was made, giving her £10 per week pending 
the result of an application of 11)^ trustee 
in bkpcy. under 1914 Act, s. 52, for tne whole 
or some part of the income of £5,rMM per 
annum to be made available for the paynnuit 
of creditors. Upon that application being 
made, the registrar ordered £3,000 per annum 
out of the £5,000 per annum to be paid to the 
trustee. It was contended that it was 
obligatory on the registrar in bkpcy. to make 
an order that the wliol(3 of the £6,000 per 
annum should be paid to the trustee, as the 
bkpt. had means of subsistence available, 
namely, the obtaining an order from the 
Divorce Ct. for alimony 2}endente lite or 
maintenance at a higher rate than that 
already awarded : — Held : it could not be 
said that, in the circumstances, the registrar 
had exercised his discretion upon any wrong 
principle. The creditors were not entitled, 
where the husband had provided these 
settlement moneys out of his own money, to 
throw the whole burden of sup^Kirting the 
bkpt. on the husband, & the order made 
ought not to be varied . — Re Bowt>en (Lady), 
Trus'it:e V. Bankrupt, [1937] 4 All E. R. 
635 ; 64 T. L. R. 219 ; 81 Sol. Jo. 1038, C. A. 

6098a. In Irish Free State — In possession of 

Irish creditors — Claim to lien.] — Where credi- 


tors resident & domiciled in the Irish Free 
State were in possession of chattels belonging 
to an English bkpt. on which the creditors 
claimed a lien, which the trustee admitted, 
for moneys owing to them by the bkpt., the 
Div. Ct. were of opinion that, as between the 
creditors & the trustee, the creditors were 
entitled to realise their security by the sale 
of the chattels. But, save as aforesaid, tlie 
ct. refused to make any special order declaring 
a lien on or directing the sale of the chattels, 
or any order which the High Ot. of the Irish 
Free State could be asked to enforce by an 
order in aid. — Re Sykes, Cloguran Stud 
Farm Co. v. Trustee (1932), 101 L. J. Ch. 
298 ; [1931] B. & C. R. 216, D. C. 

6108. Add. Annotation : — Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. C. 394. 

6111. Add. Annotation : — Consd. Bergerem v. 
Marsh (1921), 91 L. J. K. B. 80. 

6113. Add. Annotation : — Apld. Bergerem ik Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition present/ed by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a “ syndic ” 
was appoinLid there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French syndic ” 
the wliole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In a subserpumt creditor’s adminis- 
tration action in England, K., an English 
creditor, w#is appoinUul administrator &; after 
a grant of administration with the will 
annexed, procecided to advertise for creditors. 
The PYench “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted : — Held : a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic ” was 
entitled to the whole of the assets whereso- 
ever situate, & those must bo handed to him 
after deducting the costs, charges expenses 
of the administration proceedings bore. — 
Re Burke, King v. Terry (1919), 51 L. Jo. 
430 ; 148 L. T. Jo. 176. 

Annotation: — Refd. Borgerom v. Marsh (1921), 91 L. J. 

K. B. 80. 

6115b. .] — In 1913 deft., a domiciled 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, & 
employed clerks & other persons. The 


PART XX. SECT. 4, SUB-SECT. 6.— A. 

1 i. Property part of estate 

of lunatic under care of covrl. V— Lands 
being real estate, situate in the Irish 
Free State, devolved upon a person 
as beir-at-law who had been an 
undischarged bkpt. in England since 
the year 1924. The person who died 

f >osses8ed of the property had been a 
uuatlc under the care of the ct. in the 
Irish Free State. In the winding up 
of the lunatic's estate by the Chief 
Justice in Lunacy the rents of the real 


estate of the lunatic which had accrued 
after her death wore claimed respec- 
tively by the Official Receiver In 
England & the Offiolal Assignee in the 
Irish Free State for the benefit of the 
creditors In the respective bkpclos. : — 
Held : the only effective vesting order 
before' the ct. was that made in the 
Irish bkpcy. matter, the land In 
question had not become vested in the 
Official Receiver In England merely 
by the operation of the English vesting 
declaration, but It was competent for 

55 


the Irish ct., exercising bkpcy, juris- 
diction, If requested to do so, to make 
that vesting declaration effective. — 
Re CORBA^LLIS. [1929] i. li. 266.— IR. 

6108 V. .] — Land In Canada 

owned by a bkpt. at the time be Is 
adjudicated a bk^it. under the English 
Bkpcy. Act, 1914, c, 69, vests In his 
trustee under the English bkpcy. 
proceedings . — Re Obaham (No. 2), 
[19291 3 1). L. R. 3.63 ; 1 W. W. H. 
309 ; 23 8. L. R. 297 ; 10 C. B. R. 
340.— CAN. 
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partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree &; appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pltf., trustee in the bkpey., brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
— Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to naturaJ justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard j (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver. — 
Bbbgerem v. Marsh (1921), 91 L. .T. K. B. 
80 ; 126 L. T. 030 ; [1921] B. & C. K. 195. 

6116. For catchword “ Real property in England ” 
read ** Immovables In England.*’ 

6116a. Bankruptcy abroad.] — Although an 

‘ assignment of a bkpt.’s property to the 
representative of his ert iitors under the 
bkpey. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 
A; does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ct. has jurisdiction 


in such case to appoint a receiver to the 
bkpt.’s English property for the benefit of 
his creditors. — Re Kooperman, [1928] B. & 
C. R. 49 ; 72 Sol. Jo. 400. 

Annotation: — Folld. lie Osborn, Ex p. Trustee (1932), 74 
L. Jo. 134. 

6116b. Bankruptcy outside England — Im- 

movable property In England — Bankruptcy 
in Isle of Man.] — Where a person was 
adjudged bkpt. in the Isle of Man & an order 
was made by that ct. seeking the aid of the 
High Ct. for the purpose of getting in movable 
A immovable property in England for dis- 
tribution in the bkpey. A the trustee in 
bkpey. moved the High Ct. to give effect to 
such order pursuant to Bkpey. Act, 1914 
(c. 59), s. 122 i— Held: (1) the High Ct. is 
bound to give such assistance as it can, but 
has a discretion as to what assistance it 
ought to give, A can impose such conditions 
A require such undertakings as it may think 
proper in each particular case ; (2) where 

land in England does not vest in the trustee 
in bkpey. of another country, the Bkpey. 
Ct. has no jurisdiction to make a vesting 
order, but may appoint the trustee in bkpey. 
to be receiver of the rents A profits with 
liberty to sell A deal with the proceeds of 
sale as tnistee in the bkpey. or, where 
mtgoes. sell, may appoint the trustee in 
bkpey. to be receiver of the surplus proceeds 
of sale. — Re Osborn, Ex p. Trustee, [1931- 
32] B. A C. R. 189. 

6121. Add, Annotations: — Refd. Re Wait, [1927] 
1 Ch. 600; Ditcham v. Miller (1931), 100 
L. J. P. C. 177. 

6123. Add, Annotation : — Refd. Earle v, Hems- 
worth R. D. C. (1928), 140 L. T. 69. 


PART XX. SECT. 4, SUB-SECT. 6.— 
B. (b). 

r I. .J — AJthoufirh a forolgm 

Bkpey. Act cannot, of Ita own force, 
operate t>oyond the country which 
enacted it, yot private international 
law & the comity of nations operating 
on the general principles relating to 
movable property will recognise !t^ 
extra-territorial effect, so far at loast 
as it deals with personal property, 
eepooially whore, as in the case of the 
U.S. Bkpey. Act, the Act docs not 
expressly confine itself to property 
within the United States, but extends 
to “ all property ” of bkpt. ; A' the 
fact that the U.S. Bkpey. Act is given 
effect in Canada only by comity of 
nations is not a ground for bolding 
that It should be given no greater 
effect in Canada than would be given 
to the Cknadiau Bkpey. Act in the 
United States. — Williams v. Bice 
(Man.), [1926] 3 D. h. K. 225 ; 119261 

2 W. W. U. 192.~CAN. 

t (p. 693) 1. /mmombfes.l 

— Bkpey. in the United States does not 
affect Immovables In Ontario. — 
Marine Trust Co. v. Weiniq, (19351 

3 D. L. R. 282.— CAN. 

I. Provtrty in Rritish India.] 

pon a foreign ct. adjudicating a 

person an Insolvent, the only property 
in British India which ve^ in the 
receiver by virtue of private inter- 
national law is such movable property 
as the Insolvent was free to assign to 
the receiver at the date of the adjudi- 
cation. 

The District Ct. at Secunderabad 
adjudloated persons Insolvents under 
Provincial Insolvency Act, 1907. Juris- 
diction is exercised at Seounderabad, 
& the above Act there applied, by 
Orders made by the Qovemor-Oeneral 


in Council under Foreign Jurisdiction 
Act, 1890, & Indian (Foreign Juris- 
diction) Order. 1902. The insolvents 
wore holders or a decree of the Madras 
High CJt., which, before the adjudi- 
cation, had been attached by that Ct. 
In execution proceedings. By sect. 64 
of the Code of Civil Procedure, 1908, 
any private transfer of the attached 
decree was void against claims under 
the attachment : — Held : the Dis- 
trict C^. at Secunderabad was a foreign 
ct. ; accordingly, the adjudication 
operated in British India only under 
private international law &, having 
regard to sect. 64 of the Ctode, did n^ 
aflerit the rights of the attaching 
creditor ; it was unnecessary to con- 
sider whether the attachment created 
a charge, or conferred title. — Ananta- 
PAPMANAUHASWAMI t’. SKCUNDKRABAD 
Official Keoeivkr, (19331 A. C. 394 ; 
102 L. J. P. C. 77 ; 149 L. T. 64 ; 49 
T. L. R. 316, P. C.— IND. 

sa. Insolvency in South Africa — 
l^operiy in Ireland.] — By an order of 
the Supremo <Ut. of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 
creditoi's ; subsequently a trustee of 
the estate was elected, & was declared 
entitled to administer the estate in 
accordanoe with Insolvency Act, 1916, 
The Insolvent was entitled to certain 
freehold & leasehold property in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland. The Supreme C^. 
of South Africa having requested the 
Irish ct. to act in its aid, the trustee 
applied for an order vesting the pro- 
perty In him : — Held : he was entitled 
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to such order. — lie Bolton, (1920) 
2 I. R. 324.— IR. 

Bc. Bankruptcy in Straits Settlements 
— Immovables in British India .] — 
Held : the Straits Settlements Bkpey. 
Ordinance No. 44 had no binding force 
in British India where the immovable 
property was situated & therefore the 
adjudication at I’cnang had no effect 
on such property. — Aifarwamy Chetty 
V. Madras Official Assignee (1933), 
I. L. H. 57 Mad. 616.— IND. 


PART XX. SECT. 4. SUB-SECT. 7. 

6122 {. Payments to accrue under 
building contract.] — B., who had engaged 
in a partnership with deft. K. In a con- 
tract for the construction of certain 
works, on June 8, 1927, assigned to 
pltf. “ all my profits up to the sum of 
£500 plus 10 per cent. Interest *' that 
were to accrue to him from the said 
partnership for the said contract. He 
was adjuaicated bkpt. on an act of 
bkpey. committed on June 17 of the 
same year, of which, however, pltf. 
bad no notice. In an action by pltf. 
against the official assignee Sc deft. 
K. to recover the amount of the assign- 
ment : — Held : it having been estab- 
lished that on June 17, 1927, the date 
which the bkpey. related back, no 

S rofit had been earned by B. to which 
le assignment could attach. Sc as the 
assignment could not give a good title 
as against the official aj^gnee to profits 
accruing after the commencement of 
the bkpey. pltf. could not sncceed 
against the offlcial assignee, nor could 
be recover against K., who was bound 
by law to pav the ofliclal assignee 
bkpt.’B share or the profits of the con- 
tract. — Hewitt v. Official Assignee 
OF Barnes Sc Keeble, [1930] N. Z. 
L. R, 416.— N.Z. 
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6124. Add, Annofution : — Refd. Earle v, Hems- 
worth R. D. C. (1928), 140 L. T. C9. 

6126. Add, Annotations : — Apld. Re Collins, [1926] 
Ch. 666. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

6128. Add, Annotations Apld. Cotton V, Hevl, 
[1930] 1 Ch. 510. Consd. Re Wait, [1927] 

1 Ch. 606 ; Blakey v, Pendlebury’s Trustees 
(1931), 47 T. L. R. 603. Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378 ; Re 
Gillott’s Settlement, Chattock v, Reid, [1934] 
Ch. 97 ; Re Warren, Wheeler v. Mills, [1938J 

2 AU E. R. 331. 

6128a. 1914 Act, s. 43 — Sales agreement 

between manufacturer & company— To secure 
loan.] — Being short of liquid capital, the 
debtor, who was a manufacturer of furniture, 
approached A. for assistance. A. agreed to 
help him & for this purpose a co. was incor- 
porated on Sept. 1, 1933, with a capital of 
100 shares of £1 each, of which A. held ninety- 
eight, his clerk one, & the debtor one. On 
the same date the debtor entered into an 
agreement with the co. by which the co. 
agreed to buy for cash goods manufactured 
by him up to a total amount of £7,000, the 
price to be iC per cent, less than the prices 
that any of certain specified customers had 
agreed to pay for them, & the goods to bo 
invoiced to the customers in the name of the 
CO. The agreement also provided that the 
debtor should not sell goods to any person 
other than the co., that he should repay to 
the CO. any part of the price of goods 
so purchased which the customer failed to • 
pay, & that the co. should not make a profit 
of more than £2,500 in any one year Notices 
were issued to customers that for tiio future 
sales would be effected through the c:.. On 
Feb. 5, 1934, a receiving order was made 
against the debtor, & on Feb. 19 he was 
adjudicated a bkpt. The question arose 
whether the agi'eernent was void as against 
the trustees in bkpey. so that the sums 
remaining due from customers at the begin- 
ning of the bkpey. formed part of the debtor’s 
estate ; — Held : the agreement was not void 
either as an unregistered bill of sale or as an 
assignment of future book debts within 
1914 Act, s. 43. — Re Lovegrovti:, Ex p. 
Lovegrove <fc Co. (Sales), Ltd., Re Love- 


grove, Ex p. Trustees, [1936] Ch. 464 ; 104 
L. J. Ch. 282 ; [1934-6] B. & C. R. 262 ; suh 
nom. Re Lovegrove, Ex p. Applestone v. 
Trustees, 152 L. T. 480; 79 Sol. Jo. 
145 ; sub nom. Re Lovegrove, Ex p, 
Lovegrove & Co. (Sales), Ltd. v. Trust- 
ees, 51 T. L. R. 248, C. A. 

6129. Add. Annotations : — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 606. 

6129a. .] — Re Collins, No. 0659a, post. 

6135. Add, Annotation : — Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 

6138a. Trust fund invested in partnership — Bank- 
ruptcy of firm.] — In 1919 a sum of 118.10,000, 
lying with a firm belonging to resp.’s uncle, 
was directed by the father of resp. to be 
invested in the firm in the name of resp., 
who was then a minor, the money to bo 
handed over to the resp. on his attaining 
twenty-one. The interest on the investment 
in the meantime was to be paid to the father. 
In 1925 tlie members of the firm were adjudi- 
cated insolvent k> their estate & effects vested 
in the Ofiicial Assignee ; — Held : the 
118.10,000, being admitted to be a trust in 
the hands of the fii'in, must be taken to have 
remained a part of the assets of that business 
& to have been there at the date of the 
insolvency, & upon such insolvency passed 
to tlie Ofiicial Assignee subject to a charge 
in favour of resp. Madjias Official As- 

signee V. Krishnaji Bitat (1933), 49 T. L. R. 
432, P. C. 

6150a. Transfer of shares bought lor client.] 

— A. instructed his broker to purchase on his 
behalf two hundred sluires in a co. The 
broker instructed a firm of brokers to efioct 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in tlie name of A. The 
broker had in the meantime filed his petition 
in bkpey. ik, the transfer passed to the ofiicial 
receiver from him to the trustee in bkpey. 
of the broker. It was claimed by the firm & 
also by A. -.—Held : it was “ property held 
by bkpt. on trust ” within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to A. — Barber & Sons v. 
Rioley (1922), 38 T. L. R. 650 ; 60 Sol. Jo. 577. 


6124 i. Retention money .] — 

Held : moneys already earned by the 
aaslgnor, althouffh not already dno & 
payable to him, could be asHisrued by 
him, & their asslifnment was not 
Invalidated by bkpey. Intervening: 
before such moneys became due & 
payable, & this principle was applic- 
able to retention money kept back In 
respect of progrress payments under a 
building contract. — Official Arsionee 
V. Sharpe, [1921] N. Z. L. R. 460.— 
N.Z. 

6128 i. Book debts — Assionment to 
incorporated hank.] — Held : the assign- 
ment of all book debts then due or 
accruing: due or thereafter to become 
due was a general assignment of book 
debts within Bkpey. Act, a. 30. but was 
valid. — Sapera Tobacco Co. v. Royal 
Bank of Canada (1922), 63 D. L. R. 
68 : 2 C. B. R. 309 ; 52 6. L. R. 131.— 
CAN. 

6128 U. Assignment not reqiS’ 

tered — No provincial legislation pro- 
viding for registration.] — Held : assign- 
ment void as against trustee in bkpey. 
— Royal Bank op Canada v. Eastern 
Trust Co., [1923] 1 D. L. R. 498 ; 
[19231 S. C. R. 177.— CAN. 


6128 iii. Future hook debts.] — Re 
Gordon Store, Ltd., i?x p. Standard 
Bank, [19231 4 I). L. R. 279 ; 3 

C. B. R. 816.— CAN. 

6128 iv. .] — To be valid against 

tt trustee in bkpey. any assignment of 
future book debts must bo rigidlv 
aecording to Bkpey. Act, s, 30. — Re 
Vv^AlTON. [19241 4 D. L. R. 700 ; 6 
C- B. R. 112,— CAN. 


PART XX. SECT. 6, SUB-SECT. 1. 

6133 Iv. .} — Re Standard Im- 
ports, I<td., Kr p. Canadian Express 
Co. (1922), 68 D. L. R. 396 ; 2 C. B. R. 
200.— CAN. 

6133 V. .] — Re Wilson (Out.), 

[1926] 1 D.L.R. 584 ; 7 C. B. R. 437.— 

CAN. 


PART XX. SECT. 5. SUB-SECT. 2.— A. 

6139 iv. — .1 — As against an 

assignee in bkpey. one who has as 
principal consigned goods to bkpt. 
under an agency contract by which 
the projierty did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided & so far as they can 
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bo Idenllfioil. — Re Cocks Estate & 
Consort Tradino Co. (1922), 65 

D. L. R. 778 ; [1921] 3 W. W. R. 434. 

-CAN. 

6139 V. Money entrusted to.] — 

Held : the payer could only rank os a 
preferred creditor If the trust money 
could be traced to a particular fund. — 
Re Dominion Ticket, etc. Corpn., 
Ex p. Aker, [1924] 2 D. L. R. 807.—- 
CAN. 

6160 I. Broker — Securities sold for 
client — Proceeds paid into broker's 
general account.] — Held : as the money 
could not bo dlstinguishod in any way 
from other moneys In the general 
account of the brokers the cliont could 
not claim it & could only sue for broach 
of contract. — Dalphk v. Fairbanks, 
Gosselin & Co. (1922), 60 D. L. I\. 
335 ; 2 C. B. R. 524.— CAN. 

sb. Sole beneficiary — Widow's claim 
to share of estate.) — Where a widow 
claims under Widows Relief Act, 
R. S. A., 1922 (o. 145), s. 10, to the 
unadraluistored portion of her hus- 
band's estate, such portion does not 
vest In the trustee in bkpoy. of the solo 



Oases 6208a— 6296a. English and Empire Digest Supplement. 


6208a. .] — In the circumstances {see No. 

6208) : — Held : 0. had a lien on the goods 
for his debt. — Burn v, Carvalho (1834), 
7 Sim. 109 ; 58 E. R. 777 ; avbsequent pro 
ceedings (1839), 4 My. & Or. 690, L. C. 

Annotations: — Consd. Frith tj. Forbes (1862), 31 L. J. Ch. 
793. Refd. Hutchinson v. Hoy worth (1838), 9 Ad. & EJ. 
375. 

6215. Add, Annotation : — Dbtd, Timpson’s Exec- 
utors V. Yerbury, [1936J 1 All E. R. 186. 

6263. Add. Annotation : — Refd. Madras Official 
Assignee v, Krishnaji Bhat (1933), 49 

T. L. R. 432. 

6270. Add. Annotation : — Reid. Banque Beige v. 
Hambrouck, [1921] 1 K. B. 321. 

6272. Add. Annotations: — As (1) Refd. Banque 

Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
Madras OlTicial Assignee v. Krishnaji Bhat 
(1933), 49 T. L. R. 432. As to (2) Refd. 
Banque Beige v. Hambrouck, [1921] 1 K. B. 
321 ; Be Wait, [1927] 1 Ch. 006. 

6277. Add. Annotation: — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 
432. 

6279. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 
432. 


6295a. Life interest falling Into possession — During 
third bankruptcy — Right of trustee under 
previous bankruptcies.] — Re Silbeb’s Set* 
TLEMENT, PUBLIC TRUSTEE V. SiLBBB, [1920] 
W. N. 77. 

6296. Add. Annotations : — Apld. Re Garrett, [1930] 
2 Ch. 137. Refd. Re Landau, Ex p. Trustee, 
[1934] Ch. 549. 

6296a. Police pension.] — The provision in 

Police Pensions Act, 1921 (c. 31), s. 14 (1), 
that on the pensioner’s bkpcy. his pension 
“ shall not pass to any trustee or other 
person ” acting on the creditors’ behalf 
merely excludes the pension from being 
property that vests in the trustee under 
1914 Act, s. 18 (1). It does not prevent the 
ct. from making an order under 1914 Act, 
s. 51 (2), for payment of all or part of the 
pension to the trustee for the creditors* 
benefit. This sect, applies to property 
. whether or not vested in the trustee, & the 
order does not effect any vesting. — Re 
Garrett, [1930] 2 Ch. 137 ; 40 T. L. R. 464 ; 
sub nom. Re Garrett, Official Receiver <fe 
Trustee v. The Bankrupt, 99 L. J. Ch. 
341 ; 148 L. T. 402 ; [1929] B. & C. R. 177. 

Annotation : — Apprvd. Re Landau, Exp. Trustee, [1934] Ch. 

549. 


beaoflicitirv under the husband’s will. — 
Re MoIntykk, [1925] 4 D. L, R. 127; 
[1925] 3 W. W. R. 172.— CAN. 


PART XX. SECT. 6, SUB-SECT. 2.— B. 

p i. Sum held for investment.] — 

In 1919 a sum of Rs. 10,000 was loft 
In tho liauds of a firm of jowollers for 
InvOHtmont in their business at a fixed 
rate of interest in the name of resp., to 
whom tho Rh. 10,000 was to bo paid on 
his uttainiiigr tweiity-ono years. In 
1925 the mombops of tho firm were 
adJudicattHl insulvonts under Pro- 
BldciKiy To\\ms Insolvency Act, 1909. 
By so<5t. 62 (1 ) (a) of that Act property 
hold In trust by an insolvent is excluded 
from tho divisible assets, it has been 
admittod that the transaction of 1919 
constituted a trust in favour of ro8p.,& 
It was not ulloRod that the Rs. 10,000 
had not boon invested in the business, 
or that it had been lost, or ceased to 
exist before tho insolvency : — TleUl : 
the assets of tho firm vested in the 
official assiffiiee subject to a charge for 
the Rs. 10,000 In favour of resp. Tho 
right of a beneficiary to follow a trust 
fund does not depend upon whether 
the fund has been properly or impro- 
perly disposed of. — Official Assionke 
V. Bhat (1933), 00 L. R. lud. App. 
203.— IND. 

so. Specific purpose — Stock certifUxUe 
deposited with agent — For sale.] — Bkpt. 
sold a portion of the shares & had the 
remainder fraudulently transferred into 
his own name : — Held : tho tru8t.eo 
must return the shares. — Henman v. 
Tou8aw, iiAUT & Anderson & Bell 
Telephone Co. (1922), 66 D. L. R. 
672.~CAN. 

•d. .) — Held: it woe 

nooosflary for petitioner accurately to 
Identify the certifloate which he claimed 
from the Insalvent. — M cKay v. Tctr- 
OEON (1922), 67 D. L. R. 607.— CAN. 

si. U nemploipnent relief tax deducted 
from wages.] — Money collected by an 
emplo 3 mr of labour by deduction of 
unemployment relief tax from his 
employees* wages forms by statute a 
debtor & creditor account between him 
& tho Crowu, & any such amount 
unpaid by him on his bkpcy. passes to 
tho Official Assignee Sc is divisible 
among his creditors, ^Including the 


Crown. — Re Beamish, Ex p. R., 
[19351 N. Z. L. R. 356.— N.Z. 

PART XX. SECT. 6, SUB-SECT. 4.— A. 

6261 i. General rule — Fund undis- 
iinguiahable.] — In order to give rise 
to a right to follow moneys as trust 
moneys mixed with tho tnisteo’s 
peraoual moneys there must have 
existed a trust fund capable of being 
idoiitlfled & followed. — Re Christie 
Grant, Ltd., Exp. Canadian Express 
Co., [1923] 1 D. L. R. 505 : 32 Man. 
L. R. 375 ; [1922] 3 W. W. R. 1101.— 
CAN. 

6261 li, S.P. Oqilvie Floitr Mills 
C o., Ltd. V. Canadian Credit Men’s 
Trust Assoon., Ltd., [1925] 4 D. L. R. 
969 ; [1925] 3 W. W. R. 586.— CAN. 

6267 1. Agent to sell goods — Right to 
proceeds of sale.] — Money received by 
a commission agent from soles of bis 
customers’ property is, after deduction 
thei'ofrom of the agent’s oommiswion 
& expenses, money held by him In a 
fiduciary capacity, & if It is mixed 
by tho agent with his own money In 
his general banking account & he 
become bkpt., the money can be 
followed by the cestuis que trust if it 
Is still traceable; otherwise they have 
no recourse other than proving their 
claims in the bkpcy. — Salter & 
Arnold, Ltd. v. Dominion Bank, 
11923J 3 W. W. R. 257.— CAN. 

PART XX. SECT 6. 

6283 i, ** IVorking tools ” — Law 
agefU*s library.] — Held: law reports, 
statutes, & legal text-books, forming 
the professional library of a practising 
law -agent, were not necessary “ work- 
ing tools.** — Pknell V. Elgin, [1926] 
S. C. 9.— SCOT. 

h L .] — Re Trenwith, 

119221 3 W. W. R. 1205.— CAN. 

hii. Effect of mortgage.] — Where 

the owner of an nrban bomostead 
mortgages it, the exemption rights of the 
owner are confined to the equity of 
DHieinptlon. — Re Bell, [1922] 1 

W. W. R. 1015 ; 87 D. L. R. 86 ; 32 
Man. L. R. 0 at p. 13. — CAN. 

h lU. •* Building occupied *’ — 

By debtor.] — Debtor was the regis- 
tered owner of a lot on which was a 
two -storey building, in the upper 
storey of which he & his wife had 
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dwelt continuously since? his purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor’s 
wife carried on a business, but in the 
rear part was stored some coal, wood 
& household furniture. The store & 
dwelling had an outside entrance as 
well as an inside one. A lean-to had 
been erected by debtor, which had an 
outside entrance only : — Held : the 
property was within Exemptions Act, 
B. 2, cl. 10, & was under Bkpcy. Act, 
R. 10, excepted from an assignment 
under that Act. — Re Skeele, (1923] 
1 H. L. R. 589 ; [1923] 1 W. W. R. 
117 : 3 O. B. R. 589.— CAN. 

h iv. By partner — Part- 

nership property.) — Under Bkpcy. Act 
a lot & building belonging to a partner- 
ship passes to the authorised ahpignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partners. — Re Dobrovitch, Dobro- 
viTCH V. Canadian CJrkdit Men’s 
Trust Assocn., Ltd., [1925] 1 D. L. R. 
21 ; [19241 3 W. W. R. 681.— CAN. 

h V. Exempt from seizure under 

execution.] — Held : not propqrtv divi- 
sible amongst bkpt.’8 creditors. — 
Traders Trust Co. v. Cohen (Man.), 
[19271 3 W. W. R. 473.— CAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 

A. (a). 

6286 iii. .1 — The after-acquired 

property of a debtor is available among 
oredltops under a receiving order but 
not under an authorised asaignmeut. — 
Re Lippon, [19231 3 D. L. R. 1171 ; 
62 O. L. R. 352 ; 2 O. B. R. 488.— CAN. 

6291 iv a. Under inieaiacv.] 

— Held : to vest in the trustee. — Re 
LUBSIER, [1927] 4 D. L. R. 637 ; 61 
O. L. R. 177.— CAN. 

6293 V. .] — An Insolvent 

has power to dispose of any property 
he may acquire after being declared 
Insolvent. & all persons dealing with 
him bond fide & for a consideration 
will be discharged from making a 
further payment to the ofiioial as- 
signee, prodded the transactions took 
place Wore the official assignee inter- 
vened & claimed the property on 
behalf of Insolvent’s estate. — C bhotk 
Lal V. Kbdar Nath (1924), 1. L. R. 
46 All. 565.—IND. 
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6298* CitxUiona : — For “ Chippendale v. Tomlin- 
son (1762), 1 Cooke's Bankrupt Laws, 7th ed., 
p. 400 " read “ Chippbndaix v. Tomlinson 
(1785), 4 Doug. K. B. 318; 1 Cooke's 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. R. 
900.” 

Add, Annotations : — Dlstd. Beckham v. Drake 
(1849), 2 H. L. Cas. 679. Consd. Re Roberts, 
[1900] 1 Q. B. 122. Refd. Rs Elswood (1855), 
26 L. T. O. S. 96; Wadling r. Oliphant 
(1875), 1 Q. B. D. 146. 

6815. Add, Annotation : — Apld. Re Walter, Slo- 
cock V. Official Receiver, [1929] I Ch. 647. 

6316a. Application ot 1914 Act, s. 38.] — 

Re Walter, Slocock v. Official Receiver, 
No. 4555a, ante, 

6818a. Refusal of application for payment by 
trustee — Whether creditor may appeal.] — 

(1) In a bkpcy. where an application has 
been made by the trustee under 1914 Act, 
s. 51 (2), for the payment to the trustee out 
of the personal earnings of tlie bkpt. of such 
weekly sums as the ct. might direct, & the 
application has been refused, a creditor is ' 
not entitled j,o appeal under 1914 Act, 
8. 108 (2), from the refusal as being a “ person 
aggrieved.” 

(2) Under 1914 Act, s. 105, the ct. having 
jurisdiction in bkpcy. has the widest possible 
powers. If, therefore, creditors, in pur- 
suance of a resolution passed at a creditors’ 
meeting, request the trustee or official receiver 
by virtue of 1914 Act, s. 79 (2), to summon 
meetings, & the trustee or official receiver 
refuse to comply with their request, the ct. 
has ample jurisdiction to decline to erder the 
trustee to carry out the creditors’ request- to 
convene the meeting if it considers thai- tht 
holding thereof would serve no useful purpose 
& would only result in a useless waste of the 
assets in the bkpcy. The function of the 
ct. in such a case is not merely ministerial. — 
Rc Burn (J.), Ex p. Dawson (E, N. de V.), 
McClellan (H. T.) & Trustee, [1932] 1 Oh. 
247 ; 146 L. T. 386 ; [1931] B. & 0. R. 103 ; 
atfb nom. Re Burn, Dawson v. Bankrupt, 
101 L. J. Ch. 110. 

6324. Add, Annotation : — Refd. Dyster v, Randall, 
[1926] Oh. 932. 

6331. Add, Citation : — sub nom. Re Clayton & 
Beaumonts’ Contract, 2 Mans. 345. 

6334. Citations: — For ‘‘[1918] 2 Ch. 389 ” read 
‘‘ [1918] 2 Oh. 339.” 

6347. Add. Annotation : — Refd. Chillingworth v, 
Esche, [1923] 1 Oh. 576. 


6348. Add, Annotation : — Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6352. Add, Annotation Consd. Re Wigzell, Ex p. 
Hart, [1921 J. 2 K. B. 835. 

6353a. Liability of after-acquired property for 
necessaries.] — Re Walter, Slocock v. Offi- 
cial Receiver, No. 4666a, ante. 

6366. Add. Annotations Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Refd. Rc Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271; Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 836. 

6390a. Property acquired between two Insolvencies 
— Assignees under second Insolvency en- 
titled.] — Curtis v. Sheffield (1836), 8 Sim. 
176 ; 5 L. J. Ch. 377 ; 59 E. R. 70. 

Annotation : — Consd. Tie ClftgcttH Kytato, Fordhain v. 

Olasrott (1882), 20 Ch. D. 637. 

6395. Add, Annofaiion : — Refd. Re Matliieson 
(1926), 70 Sol. Jo. 1161. 

6398. Add. Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

e4.01a. To husband & wife Jointly.] — A 

settlor by a voluntary settlement made in 
1913 directed the trustees to whom ho liad 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income I'omaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became bis wife, or if she should then be dead 
to requhe the whole income of such year or 
of the residue of such year to be paid to tlie 
settlor, with trusts after the death of the 

! survivor of them in fasroiir of the settlor’s 
children therein named. In Jan. 1027, the 
settlor gave notice to pUi. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to iiimself & as to 
the other moiety U) his wife. In Aug. H)27, 
the settlor was adjudicated hkpt. : — Held : 
the power was indivisible, could not be 
exercised by the settlor ” for Ids own beneiit ” 
within 1914 A(;t, s. 38 (5), but only fm- the 
joint beneiit of himself & his wife, ^ there- 
fore did not vest in his trustee in bkpcy. — 
Re Taylor’h 8ettleivte>it Trurts, I^urlic 
Trustee v. Taylor, fl929) 1 (3i. 435; 98 
L. J. Ch. 142; 140 L. T. 553 ; [1929] B. 

C. R. 15. 

6415. Add. Anywtation : — As to (2) Refd. Watson 
r. Haggitt (1927), 41 T. L. R. 90. 


PART XX. SECT 7. SUB-SECT. 1.— 
A. (b). 

6298 III. .1 — The evidence of a 

bkpt. was that be was employed In 
BelUng goods for a co., thaf 
when examined in Oct. 102 
representative of the co. on 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount : but this arrangement was to 
oease on Nov. 1, 1927, h he expected 
to make arrangements to sell on a 
oommission basis : — Held : applying 
the English law without deciding 
whether, under Canadian Bkpcy, Act, 
subseqnent salary. Income, or com- 
pensation is ever assets for the trustee, 
the bkpt. *8 future earning, not being 
a iixea salary, could not be applied 
for the benefit of his csredltors . — Re 


he was. 
!, special 
the basis 


hung, [1929] 1 D. L. U. 300; 62 

O. L. R. 567 ; 10 O. B. R. 1.— CAN. 

si. AffreemerU between trustee, bank- 
rupt <£• employer— Interference by court, \ 
— Re Lounbburt (N. B.), [1927] 4 
D. L. R. 1040.— CAN. 

PART XX. SECT. 7. SUB-SECT. 1.— 
B. (a). 

V 1. Application to bankruptcy by 

authorised aMiynment,] — Re Gadsby, 
Ex p. Whitr & Elliott, [1926] 3 
D. L. R. 1159.— CAN. 

PART XX, SECT. 7. SUB-SECT. 3. 

6381 U. .] — A person who 

had been declared bkpt. & whose 
insolvent estate had b^n fully ad- 
ministered, but who did not obtain hJs 
discharge, went into business Sc 
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ocfjulred certain aRwets. Tlio poryon 
who had adniinlHtcred tho entato as 
authorised trustee applied to the 
registroT in bkpcy. for directions : — 
Held : there was no power in the ct. 
to appoint or continue nppet. as 
trustee & he had no status to make tlic 
application. — Tie Herman, flU.'U)] 2 
D. L. It. 471 ; 65 O. L. IL, 43 ; 11 
O. B. H. 239 ; affg., 10 C. B. K. 379 ; 
reog., :^0 C. B. R. 323.— CAN. 

PART XX. SECT. 9. SUB-SECT. 1. 

6416 i. “ Gooda,** goods dt chat- 
tels ” — Goods of third party— Jnter- 
mingleA unih bankrupt’s property by 
third party.] — Held: the entire pro- 
perty )>eoamo assetfl to satisfy the 
creditors, — lie Progress! vk Farmkhp, 
Re Holden National Co.’s Ci.aim 
(1921), 62 D. L. R. 631 ; 2 G. B Tl. 
561.— UAN. 
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6444a. .] — A lessee erects trade fixtures, 

firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt. : — Held : the 
mtgee. was entitled to the fixtures. — Re West, 
Ex p. Bentley (1842), 2 Mont. D. &; De G. 
691 ; 6 Jut. 710. 

Armotaiions : — Consd. Re Mackle, Ex p. Tagart (1847), De 
G. 681 ; Walmeloy v. MLlne (1859), 7 C. B. N. S. 115. 

6449. Add. Citation : — aub nom. Re Plimmer, 
Exp. Speller, 14 0. B. 169, n. 

Add. Annotation : — Refd. Graham v. Purber 
(1863), 2 0. L. R. 10. 

6463. Add. Annotation : — Refd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., Ltd., 
[1983] A. C. 402. 

6464. Add. Annotations : — Refd. AUgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672 ; 
Barras v. Aberdeen Steam Trawling & Pish- 
ing Co., Ltd., [1933] A. C. 402 ; I. K. Coinrs. 
V. Grossman, I. R. Comrs. v. Mann, [1936] 1 
All B. K. 762 ; I. B. Comrs. v. Crossman, I. R. 
Comrs. V. Mann, [1937] A. C. 26. 

6477. Add. Annotations : — Refd. Re Tabor, Ex p. 

‘ Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal Domb, Ex p. T;*e Trustee, [1923] 
2 Ch. 89. 

6483. Add. Annotations : — Refd. Lamb v. Wright, 
[1024] 1 K. B. 857 ; AUgemeine Versiche- 
rungs-Gcsellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6507a. In name of agent — Delivery orders In 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out “ to 
order ” & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wliarf 
in the name, & for the account, of S. When 
a sale had taken place S, signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs, purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
& addressed to the wharfingers. These 


delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
wharfingers, acting on S.’s instructions, 
refused to deliver the goods. The trustee in 
bkpcy, claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the tnistee was not 
entitled to the goods as forming part of 
bkpt.’s estate. — Simeons (C.) & Co. v. 
Durand’s Trustee, [1928] 2 K. B. 66 ; 97 
L. J. K. B. 637 ; 138 L. T. 612 ; [1928] 

B. & 0. R. 19. 

6514. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6516. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
os to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer . — Re Tabor, Ex p. Cork, 
[1920] 1 K. B. 808 ; sub nom. Re Tabor, 
Ex.p. Trustee, 89 L. .T. K. B. 352; 122 
L. T. 799 ; 36 T. L. R. 191 ; [1919] B. & 

C. R. 299. 

Annotations : — FoUd. Re Kaufman Segal & Domb, Ex p. 
Tnistoo, 11923] 2 Ch. 89. Refd. French v. Gethlng, [1922] 
1 K. B. 23«. 

6519. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. Annotation : — Refd* Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Sliipbuilding & Dry Docks Co., [1926] Ch. 
494. 

6525. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6561. Add. Annotation : — Refd. French r. Gething, 
[1922] 1 K. B. 236. 

6613. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6614. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 


PART XX. SECT. 9, SUB-SECT. 8. ~ 
B. (a). 

sg. Pledge vnihont delivery — Indian 
Contract Act .] — A railway receipt, pro- 
viding that delivery of the consigned 
goods is to bo made upon the receipt 
being given up by the oonsl^e, or 
by a person whom he names by Indorse- 
raent thereon. Is a document of title 
within Indian Contract Act, 1872, 
8. 178 (for which a new section was sub- 
stituted by the amending Act IV. of 
1030), & a pledge of a railway receipt 
operated under the repealed section as a 
pledge of the goods. The pledgee does 
not release the pledge by hauding the 
receipt to the pledgor in order that he 
may ooUeot the goods from the railway 


CO. & place them in a warehouse upon 
behalf of the pledgee. Goods so 
pledged are not in the possession, order 
or disposition of the pledgor ^^ithin 
sect. 52 (2) (c) of the Presidency -towns 
Insolvency Act, 1909, oven where the 
railway receipt has been handed to the 
pledgor for the purpose above stated. 
Further, where the owner of goods 
hands io a bank indorsed railway 
receipts relating thereto as security for 
an advance (even without a formal 
letter of hypothecation), there is 
constituted, in the absence of evidence 
to the contrary, an equitable charge 
upon the goods which Is binding 
between the owner & the bank without 
notice to those having custody of the 
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goods ; upon a subsequent Insolvency 
of the owner the assignee takes no 
higher right than the owner had at the 
commencement of the insolvency. — 
Madras Official Assignee v. Mer- 
cantile Bank of India, Ltd., [1935] 
A. C. 53 ; 104 L. J. P. C. 1 ; 162 L. T. 
170 ; 40 Com. Caa. 143, P. C.— IND. 

PART XX. SECT. 9, SUB-SECT. 8.— 
B. (b) 1. 

6621 11. SecoTid mortgage of .] — 

In 1905, O. the owner of a life policy of 
assurance, mortgaged it to the insuranoe 
oo. In Apr. 1907, C. mortgaged the 
policy Sc the lands to B., who gave no 
notice to the co. tiU Nov. 1920. In 
June, 1907, O. was adjudicated bkpt. 
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6626. Add. Annotation: — ^Refd. Re Wethered 
Ex p. Salaman, [1926] Ch. 167. 

6647. Add. CUationa : — mb nom. Re Plimmer, 
Ex p. Speller, 14 C. B. 169, n. 

Add. Annotation : — Refd. Graham v. Purber 
(1853), 2 C. L. R. 10. 

6657. Add. Annotation : — Consd. Re Collins, [19251 
Ch. 666. 

6669. Add. Annotation : — Apld. Re Collins, [1926] 
Ch. 566. 

6669a. ,] — For some years before his 

bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. Be mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor /s business position, 
the mtgor. be ing allowed to collect the fees 
when due in his own name & hand them 
over to the mt j.’ee. At the date of the mtgor. ’s 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (h) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (6) : — Held : (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were to him 
“ in the course of his trade or businens ” <&; 
being in his order & disposition by the con - 
sent of the mtgee. belonged to the trustee I 
under 1914 Act, s. 38 (c) ; (2) the mtge. of * 
fees (b) earned since the bkpcy. was in- 
operative against the trustee. — Re Collins, 
[1925] 1 Ch. 656 ; 133 L. T, 479; sub nom. 
Re Collins, Ex p. Salaman (7'ru8tee), 95 
L. J. Ch. 56 ; [1925] B. & C. R. 90. 

6663. Add. Annotation : — Refd. Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Ch. 265. 

6689. Add. Annotation Retd, Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

6696. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

6701. Add. Annotations : — Folld. Birmingham 

Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737 ; Re Pooley, Ex p. Rabbinge (1878), 
38 L. T. 663. 

6706. Add. Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 06. 

6708a. Same day as act of bankruptcy.] — 

Though a bkpt. may be up to the ears in 


ini4olvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact committed (Sir George Rose). — 
Re Richardson, Ex p. Richardson (1839), 
3 Deac. 490 ; Mont. & Ch. 43, 0. of R. 

Annotations : — Retd. Worcester, Exp. Agra Bank (1808), 

3 Cb, App. 556 ; Colonial Bank v. Whinney (1886), 11 
App. Cos. 420. 

6735. Add. Annotation : — Retd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

6742. Add. Annotation : — Refd. I^mb v. Wright, 
[1924] 1 K. B. 867. 

6744. Add. Ayinoiaiion : — Distd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6745. Add. Annotations Refd. Lamb v. Wright, 
[1924] 1 K. B. 857 ; Allgem eine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 072. 

6745a. Whether mere visible employment of goods 
In trade or business sufficient.] — (1) In order 
that goods may come within 1914 Act, 
8. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order tliat goods 
may bo in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in liis trade or business, but 
acquired & used for the purposes of the 
business. — L amii v. Wuight tSt Co., [1924] 
1 K. B. 857 ; 93 L. J. K B. 366 ; 130 L. T. 
703; 40T. L. K.29() ; 08 Sol. .lo. 479 ; [1924] 
B..tC. R.97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.] — Re Collins, 
No. 0659a, ante. 

6746. Add, Annotation .'—-Refd. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 60. 

6751a. Must be given both to possession & to use 
in trade or business.] — Lamb v. Wjught & 
Co., No. 6745a, ante. 

6762. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857, 

6773. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, lAd., 
[1935] A. C. 63. 

6777. Add. Annotation: — Refd. Re Wcth(3red, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation : — Refd. Lamb v. Wrigbt» 
[1924] 1 K. B. 857. 

6798. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867. 

6802a. .] — In Jan. 1922, G. pur- 

chased from bkpts. certain chatLds used by 
them in their business as clothiers, siibse- 


In 1915 the inanrance oo. were paid the 
amount due on their mtge. & handed 
the policy to the aBslgni^. In 1920 
the assignees surrendered the policy 
to the insuranoe co., & received Its 
surrender value. Sc B. applied for pay- 
ment of the amount due to him on his 
mtge. : — Held : the equity of redemp- 
tion in the mtge. was goods & 
chattels ** within Irish Bkpt. & Insol- 
vent Act, 1857 ( 0 . 60), s. 313, Sc was at 
the date of the bkpcy. ** in the pos- 


session, order, or disposition of bkpt.” 
by the consent & permission of the true 
owner . — Re CfLANCABTY, 11921] 2 I. K. 
.37 7.-— IR. 

PART XX. SECT. 9. SUB-SECT. 5.- A. 

6752 I. Delivery of goods to trustee — 
After notice stopping goods in transttu-^ 
WUhdravml of notice on innocent miS' 
representation of trustee. ] — Held : the 
trustee could not rely on a withdrawal 
so induced. — Re Roberts, [1924 J 1 
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D. L. R. 386.—CAN. 

PART XX. SECT. 9, SUB-SECT. 0.— A. 

6799 11. .1 — Where there 

was no immediate delivery of a oar 
to the purchaser nor any change of 
possession : — Held : the sale & trans- 
fer were void as against the trustees. 
— FiTZfJKRALD V, MoMoRBOW, [1923] 3 
D. L. R. 619; 52 O. L. R. 383 ; 4 
C. B. R. 29.— CAN. 
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quently in consideration of the option to 
purchase A; the hire-rent agreed upon let 
them on hire to bkpte. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event {inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers ; on Sept. 21 they were adjudicated 
bkpt., A on Sept. 26 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
A disposition with the consent of the true 
owner : — Held : there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cte. The inference 
of ownership was inevitable that by reason 
of the possession A user of the goods in the 
trade or business of the trader they “ must ** 
be the property of bkpts. — Re Kaufman 
Segal A Dome, Ex p. Teustee, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. T. 650 ; 67 
Sol. .To. 333 ; [1923] B. A 0. It. 1. 

6818. Add. Annotation : — Reid. Lamb v. Wright, 

- [1924] 1 K. B. 857. 

6819. Add. Annotations : — Distd. Re Kaufman 
. Segal A Bomb, Ex p. The Trustee, [1923] 

2 Ch. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857 ; Simeons Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations : — Refd. Ijamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Tnistee, [1928] 2 K. B. 66. 

6824. Add. Annotation : — Refd. I^amb v. Wright, 
[1924] 1 K. B. 867. 

6853. Add. Annotation : — Refd. English Insce. v. 
National Benefit Assce., [1929] A. 0. 114. 

6856. Add. Annotation : — As to (2) Consd. Blakey 
V. Pendlebury’s Trustees (1931), 47 T. L. R. 
603. 

6858. Add. Annotation : — Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 503. 

6858a. .] — -A trader carried on the business of 

selling A hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, A in consideration the hirer agreed to 

E ay the trader a sum of £4 on the date of 
iring A £1 monthly so long as the hirer con- 
tinued tlie hii'ing. The trader agreed that 
if the hirer should punctually pay him a 
specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1930 the trader entered into a number of 
trader’s agreements by which he agreed to 
deposit the hire-purchase agreements with 
the G. Co., Ltd., A on demand to assign to 
that CO. or its nominees the full benefit of 
those agreements, A in the meantime to hold 
them on trust for the G. Co. A its nominees. 
The G. Co. subsequently assigned the benefit 
of the trader’s agreements to pltf. No notice 


of the assignment was given until after the 
trader was adjudicated bkpt. on July 23, 
1930 : — Held : the monthly sums which, 
after the commencement of the bkpcy., had 
or would become payable In advance under 
the hire-purchaae agreements, if the hirer 
continued the hiring, were “ debts . . . 
growing due to the bkpt. in the course of his 
trade or business ” within Bkpcy. Act, 1914, 
s. 38 (c), A were therefore properly divisible 
among the bkpt.’s creditors as being things 
in action “ at the commencement of the 
bkpcy. in the possession, order or disposition of 
the bkpt., in his trade or business, by the con- 
sent A permission of the true owner” within 
that sect. — Blakey v. Pendlebuky Pro- 
perty Trustees, [1931] 2 Ch. 266 ; 100 L. J. 
Ch. 399 ; 145 L. T. 524 ; 47 T. L. R. 603 ; 
[1931] B. A 0. R. 29, O. A. 

Annotation : — Consd. Latham v. Goldsbury (1933), 49 
T. L. R. 258. 

6858b. Judgment debt.] — S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, 8. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, A covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to 8., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Fob. 27,' 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. A W. in 
the matter of the assignment, on the in- 
structions of both A without disclosing same, 
made an agreement with 8. for the liquidation 
of the two debts, whereby 8. undertook to 
pay the aggregate amount thereof by monthly 
instfilments, the first instalments being 
allocated to the payment of the later of the 
two debts A the subsequent ones to the pay- 
ment of the judgment debt ; A 8. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from S. A, as agent of W., collected the 
amounts as they fell due on the notes A paid 
part thereof to" W. A retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date 8. had paid A W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J . 
gave notice to 8. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
made, A on Oct. 7, 1924, appct, was appointed 
trustee. In Apr. 1925, W. died, A his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order A disposition of bkpt. A property 
of bkpt. divisible amongst his creditors : — 
Held : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 


6820 iv. Driving cor.] — The 

mere' driving of other porsonus in a 
motor car for pleasure does not Justify 
the Inferonc© that the driver must be 
the owner . W hero It is proved that the 


^ rise to the repnt* tlon 
of ownerahfp by the bkpt. was not with 
the consent of the true owner, which Is 
a question of fact to be determined 
by the olroumstanoes of each case, the 

62 


OfDoial Assignee cannot claim the 
property as passing to him. — JBs 
MCKAY, CJOWIB V. OrncjiAL Assionxb, 
[19331 N. Z. L. R. Supp. 190.— N.Z. 
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ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order &. disposition 
of bkpt. & divisible amongst his creditors ; 

(2) the agreement between bkpt. &; S. the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 

art of either S. or W. of an available act of 
kpcy., & the ct. inferring an a^eement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 46, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before tliat 
date was a payment protect(^d by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst Ids 
creditors, whde the claim in respect of 
the, other debt should be dismissed. — lie 
Wetherep, Kx p. SAI.AMAN, [1926] Ch. 
167 ; 70 Sol. Jo. 324 ; suh nom. Re Wethered, 
Ex p. Salaman’s Trustee, Trustee v. 
Bance, 95 L. J. Ch. 127; 134 L, T. 261 ; 
[1925] B. & C. n. 265. 

6858c. Sums deposited with brewers — By tenant 
of licensed premises.] — A tenant of licensed 
premises deposited with the brewers, his 
landlords, sums to secure the due payment 
of all amounts becoming due frotU him to 
them, whether for rent, goods supplied, or 
otherwise. He lodged the deposit receipts 
with his bank as security for his overdrafi , 
which was also guaranteed by G. G. having 
paid off the overdraft, was subrogated to 
the rights of the bank, which thereafter hold 
the deposit receipts on his behalf. A 
receiving order in bkpcy. was made against 
the tenant on his own petition, & six days 
later the bank, for the first time, gave notice 
to the brewers of the charge on the receipts. 
The balance remaining due from the brewers 
to the tenant was claimed both by G. & by 
the trustee in bkpcy. who alleged that it 
was a debt growing due to the bkpt. & in 
his possession, order or disposition at the 
date of the receiving order : — Held : the 
balance of the sums deposited with the 
brewers was a debt growing due to the bkpt. 
at the date of the receiving order, &; such a 
debt could be, & in this case was, in the 
possession, order or disposition of the bki^t. 
in his trade or business, by the consent & 
permission of the true owner, under sucji 
circumstances that he was the reputed owner 
thereof. — Latham t?. Goldsbury, [1933] 1 


K. B. 844 ; 102 L. J. K. B. 401 ; 118 L. T. 
528 ; 49 T. L. li. 258 ; [1933] B. & 0. B. 86. 

6859. Add. Ayinotations : — N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6863. Ciiaiioyis : — For “5 Ch. App. 620 ” read 
“ 8 Ch. App. 620.” 

Add. Annoiation : — Refd. Latham v. Gold- 
bury (1933), 49 T. L. li. 258. 

6867. Add. Annotation : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annoiation: — Folld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6860. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotaiiorifi : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6879. Add. Armotation : — Refd. Lamb v. Wright, 
[1924] I K. B. 857. 

6879a. Clothiers — Custom to hire machines.] — Rc 

Kaufman Segal A Domr, Ex p. Trustee, 
No. 6802a, ante. 

6881. Add. Annotations : — Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal Domb, Ex p. The Trustee, [J923] 
2 Ch. 89. 

6881a. .] — Re Taror, Exp. Cork, 

No. 6516a, ante. 

6882a. Antique furniture.]— A custom 

exists in tlie anii<jue furniture trade to 
deliver goods to a dealtu* on approval. In 
the event of the bkpcy. of sucli dealer, goods 
upon his premises are not in las order & 
disposition within 1914 Act, s. 38. — Re 
Ford, Ex p. Tuustke, Bestall, Brown iSi 
Clennell’s Case, [1929] 1 Ch. 134 ; 140 

L T. 275; 72 Hoi. Jo. 517 ; sub nom. Re 
Ford, Ex p. Trustee v. Bestell, Brown & 
Co., 97 L. J. Cii. 331 ; [1928] B. & C. B. 55 ; 
sub nom. Re Ford, Exp. Hawkins 44 T. L. B. 
643. 

Anrwtation: — Apld. lit Ford. Kx p. Truntoo, I/oweH’d Cuho, 
[1929] 1 Ch. 137. 

6882b. Sent by private customer.] — 

No trade cusl/om exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of rei)uted owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agr(?ed minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
— Held ; as the effect of the custom which 
was established in Re Fordy Ex p. Trustee y 


PART XX. SECT. 9, SUB-SECT. 8.— A. 

6859 1. Duty of court — To take notice 
of alleged cuBiom.h— Where it is proved 
that DO less than 57 funeral cars & 
hearses were s applied in Ireland under 
hire -purchase a^rreement one firm 
between Nov. 2.H, 1912, & Mar. 8, 1023. 
the ct. will draw the conclusion that 
cne custom of hiring funeral hehrses 
on the hire-purchase system is su£Q- 
oiently notorious. The test in such 
oases Is what is the state of knowledge 
of persons who have made themselTee 


acquainted with the nature & oustnm 
of the particular situation . — Re ToR- 
RKN8, [1924] 2 I. R. 1, 4 ; 68 I. L. T. 
30.— IR. 

PART XX. SECT. 9. SUB-SECT. 8.— B. 

sa. Undertaker — Custom to hire 
h^iarses dr funeral carriagee.] — lie Tor- 
rens, No. 0860 i., asUe. — IR. 

PART XX. SECT. 10,SUB-SECT. 8.— B. 
1 (p. 809) L .1— Ross 
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.loHNBON, Ltd. v. Victoria Minica. 
Ltd. (B. O.), [19301 l I). L. 11. 67 ; 10 
O. B. R. 23 ; 11929] 2 W. W. R. .OIL- 
CAN. 


b (p. 810). Add ** nfffl. Huh nom. 
Martin v. Fowt.ki:, 40 8. C. R. 110." 


f (p. 810) i. — .1 — Payineiitof 

proceeds of sale: — Held : a preterential 
paynicnt & void. — Zeidman is. 
Lamarke V. American Furniture 
C o. & Lavkry (1922), 66 D. L. h. 
99 ; 2 0. B. R. 647.— CAN. 
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Restall, Broum ClennelVa Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
BO exposed, the tabJe, which was not dis- 
tinguished from the other atticles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thereof. — Re Ford, Ex p. Trustee, Powell’s 
Case, [1929] 1 Ch. J37 ; 140 L. T. 276 ; 72 
Sol. Jo. 617 ; stib nom. Re Ford, Trustee v. 
Powell, 98 L. J. Ch. 144 ; [1928] B. & 0. R. 
66. 

G885. Add. Annotaiions : — R6(d. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 60. 

6888. Add. Annotation : — Consd. He Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations : — Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] I K. B. 236. 

6890. Add. Annotation : — Refd. He Tabor, Ex p> 
Cork, [1920] 1 K. B. 808. 

6890a. .] — Re Tabor, Ex p. Cork, No. 

6516a, ante. 

6898. Add. Annotaiions : — Refd. French v. Gething 
[1922] 1 K. B. 236 ; Latham v. Goldsbury 
(1933), 49 T. L. R. 258. 

6911. Add. Annotation : — Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912. Add. Annotation : — Refd. Re Chiandetti, 
• Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a. Goods sold In interpleader action — 

Proceeds in court.] — Re Chiandetti, Ex p. 
Trustee, No. 7113a, post. 

6915. Add. Annotation : — Consd. Re Chiandetti 
(1021), 91 L. J. K. B. 70. 

6916a. .] — Re Chiandetti, Ex p. 

Trustee, No. 7113a, post. 

6918. Add. Annotaiions : — Consd. Re Fairley, [1922] 
2 Ch. 791. Apld. Re Brelsford, [1932] 1 Ch. 
24. Consd. Re Andrew, Offtcial Receiver v. 
Standard Range & Foundry Co., [1936] 3 
All E. R. 450. 

6918a. Subsequent withdrawal & return 

of nulla bona.] — On Jan. 14, 1921, the sheritT, 
in executing a writ of Ji. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. Be retained the £72 
received on account for fourteen days & then 
paid it to the execution creditors. On 
Mar. 16 the sheriff made a second levy, but 
on being paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 20 the sheriff 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpey. based on an act of bkpey. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3 : — Beld : the 
execution was completed within 1914 Act, 
88. 40, 41, by the return of nulla bona 
on May 2, & the trustee had no title to 


the £72 & £53 realised by that completed 
execution. 

Qu ; whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37. — Re Fairley, [19221 2 Ch. 791 ; sub nom. 
Re Fairley, Ex p. Official Receiver, 92 
L. J. Ch. 140 ; [1922] B. & C. R. 127 ; sub 
nom. Re Fairley, Ex p. Low & Bonar, Ltd., 
38 T. L. R. 893, D. C. 

Annotalion : — Consd. Re Andrew, OfBclal Heceiver ■». 

Standard Range Sc Foundry Co., flD30] 3 All K. R. 450. 


6918b. .] — On Sept. 17, 1928, resps. 

recovered judgment in the High Ct. for 
£216 & costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fl. fa. issued by resps. 
to enforce their judgment. On Sept. 24, 
1928, it was agreed in writing between resps. 
& the debtor that in consideration of resps. 
withdrawing execution, the debtor should ‘ 
pay to resps. £16 on account of the debt & costs 
& the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the sheriff to retake possession. 
In pursuance of the agreement the £15 & the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Up to Oct. 22, 1929, the 
amount paid in respect of the instalments 
was £63 & no more, & on Jan. 10, 1930, the 
sheriff entered a second time into possession 
to levy execution for the balance of the debt 
remaining unpaid. On Jan. 13, 1930, while 
the sheriff was in possession, a receiving order 
was made against the debtor on his own 
petition filed on the same day, & he was 
adjudicated bkpt. On Jan. 14 resps. received 
notice of the receiving order. On Jan. 16, 
1930, the official receiver, as trustee in the 
bkpey., claimed from resps. payment of the 
two sums so received by them, amounting 
together to £78, as forming part of bkpt.’s 
estate available for the general body of his 
creditors, & on Mar. 12, 1931, issued a notice 
of motion to enforce his claim. On the hear- 
ing of the motion before the judge of the 
Nottingham county ct., on Apr. 30, 1931, 
a special case was stated under 1914 Act, 
8. 100 (3), for the opinion of the High Ct., 
whether resps. were entitled to retain or were 
bound to account for & pay to the trustee in 
bkpey. the two sums of £15 <fe £63 so received 
by them or either of those sums ; — Held : 
both sums so received by resps. were, within 
1914 Act, 8. 40, benefits of the execution for 
which they were liable to account to the 
trustee in bkpey. — Re Brelsford, [1932] 1 
Ch. 24 ; 146 L. T. 160 ; sub nom. Re Brels- 
ford, Official Receiver & Trustee v. 
Shell Mex, Ltd., 100 L. J. Ch. 365 ; [1931] 
B. & 0. B. 21. 


Annotatiovs : — Polld. Kern (P. E. & B. E.). fl9.32] 1 Cb. 
555, Consd. Re Andrew, Offlolal Receiver v. Standard 
Range Sc Foundry Co., [1936] 3 Ail E. R. 450. 


e918c. .] — Sect. 40 of 1914 Act, which 

enacts that an execution creditor shall not be 
entitled to retain the benefit of the execution 
against the trustee in bkpey., unless he has 
completed the execution before the date of 
the receiving order, is a substantive enact- 
ment, & the right of the trustee thereunder 
is not limited to benefits of execution received 
by the execution creditor after the date to 
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which the trustee’s title 4o the bkpt.’s pro- 
perty relates back under sect. 37 of 1914 
Act.— Kern (P. E. B. E.), [1932] 1 Ch. 
666 ; 140 L. T. 670 ; 8uh r\om, lie Kern 
(P. E. & B. E.), Thoma.o Henry, Ltd. v, 
TRUS^rEE, 101 L. J. Oh. 267 ; [1931] B. & 
0. B. 160. 

Annotation : — Consd. lie Andrew, Offleial Receiver r. 

Standard Range & Foundry Co., [103G] 3 All E. R. 450. 

6919. Add, Annotation : — Consd. Be Fairley, [1922] 
2 Ch. 791 . 

6920. Add, Annotations: — As to (1) Consd. Be 
Fairley, [1922] 2 Ch. 791 ; Re Godwin, Ex p. 
Trustee v. Morris, Re Godwin, Ex p. Trustee 
V, British Reinforced Concrete Engineering 
Co., [1936] Ch. 213. Refd. Re Chiandetti 
(1921), 91 L. ,T. K. B. 70; Re Andrew, 
Oflicial Receiver v. Standard Range & 
Foundry Co., [1930] 3 All E. U, 450. 
Generally y Refd. Re Brelsford, [1932] 1 
Ch. 24. 


6920a. — .] — On June 1, 1932, a creditor 

obtained a judgment against the bkpt. for 
£111 Is. On June 10 the judgment creditor 
caused execution to bo levied against the 
bkpt.’s goods for £121 Os. iSd. & costs of 
execution. The sheriff went into possession. 
On July 2 the bkpt. paid to the judgment 
creditor a sum of £00, & on July 8 a further 
sum of £00, <&: on July 22 he paid to the 
judgment creditor a further sum of £13 9s. 3d., 
making in all the total sum of £133 9s. 3d., 
being the full amount due under the judg- 
ment, together with the costs of the execu- 
tion. On Aug. 3, 1032, the judgment creditor 
instructed the sheriff to withdraw, v;hich he 
did on the same date, his costs being paid by 
the judgment creditor. The withdraw:-' was 
unconditional <te no power of re-entry was 
reserved. On Nov. 21, 1932, the bkpt. Oled 
his own petition, &; a receiving order was 
made against him on that date. On Dec. 6 
he was adjudged bkpt. The trustee in 
bkpey. moved in the county ct. for ; (a) a 
declaration that the payments made by the 
bkpt. to the judgment creditor were void as 
against the trustee by virtue of 1914 Act, 
ss. 40, 41 ; (b) an order that the judgment 
creditor should repay to the trustee in bkpey. 
the sums paid to him by the bkpt. by virtue 
of the same sections. The county ct. judge 
dismissed the application & the trustee 
appealed : — Held : dismissing the appeal, the 
phrase “ the benefit of the execution ” in 
sect. 40 (1), referred solely to the protection 
obtained by an execution creditor by reason 
of the issue of a writ of fi. fa. & its delivery to 
the sheriff, & did not include any payanents to 
an execution creditor whether by the sheriff 
or by the judgment creditor ; the section 
related only to executions which were in fact 
in existence at one or other of the appro- 
priate dates mentioned in the section, & had 
no reference to an execution which had been 
unconditionally withdrawn before any of 
those dates. — Re Godwin, Ex p. Trustee v. 
Morris, Re Godwin, Ex p. Trustee v. 
British Reinforced Concrete Engineer- 
ing Co., [1936] Ch. 213 ; 104 L. J. Ch. 189 ; 
162 L. T. 392 ; 61 T. L. R. 118 ; 78 Sol. Jo. 
930 ; [1934] B. & C. R. 101, D. C, 


Annotations : — Consd. Re Samnete. Ex p. Trustee v. Tee 
(J. H. S.), [1935] Ch. 341 ; Folld. Re Andrews, Official 
Receiver (Trustee) v. Standard RanEO & Foundry Oo., 
[19361 2 All B. R. 750. 


6920b. — Sheriff reserving right to re- 

enter.] — A judgment creditor having seized a 
debtor’s goods under a writ of fi. fa., an 
arrangement was come to between the judg- 
ment creditor & the debtor in order to avoid a 
sale. In pursuance of that arrangement the 
sheriff withdrew, reserving a right of re- 
entry. Under the arrangement the debtor 
paid various sums to the judgment creditor 
in part payment of the debt & in satisfaction 
of the sheriff’s fees. Subsequently the 
debtor bled his own petition & a receiving 
order was made against him. At the date 
of the receiving order the debt had not been 
paid in full & the sheriff had the power of re- 
entry : — Held : the sums paid by the debtor 
before the date of the receiving order were 
not for the “ benefit of execution ” within 
1914 Act, 8. 40, & the judgment creditor was 
entitled to retain them as against the trustee 
in bkpey . — Re Samuels, Ex p. Trustee v. 
Tee, [1935] Ch. 341 ; 104 L. J. Ch. 197 ; 152 
L. T. 454 ; 51 T. L. R. 109 ; [1934] B. & 
C. R. 158. 

xnolaiion : — Folld. Re Andrews, Official Rocolvor (Trustoe) 

V. Standard Range & Foundry Co., [1930] 2 All E. R. 760. 


6920C. .]'— A judgment creditor having 

seized a debtor’s goods under a writ of fi. fa., 
an arrangement whs come to between the 
judgment creditor k the debtor in order to 
avoid a sale. In pursuance of that arrange- 
ment the slicriff withdraw from possession, 
reserving the right of re-entry. Under the 
arrang(unent the (lel>tor paid various sums to 
the judgment (Toditor in y»a.rt payment of the 
debt k in salisf action of the sJieriiT’s fees. 
The debtor li/iving failed to continue his 
payments the sheriff re-entered into posses- 
sion under his power of re-entry. Subse- 
quently the debtor filed ids own i)ctition & a 
receiving order was made against him, <fc 
later he bceamo bkpt. At the date of the 
receiving ordcu* tlie de bt bad not been paid in 
full : —Held : the words “ the benefit of the 
execution” in sect. 40 (1) of 1914 Act, did 
not refer to moneys actually received by the 
creditor in whole or j)artial satisfaction of 
his debt, whether under or in consequence of 
an execution or not, but they referred 
to the charge winch the creditor obtained by 
the issue of the execution, & to the 
extent that by the i)aymcnt of money that 
charge had been reduced or abrogated there 
was pro tank) no benefit of the execution to 
bo considered. The benefit of the execution 
could only refer to the charge still romairung 
under the still subsisting execution for the 
balance of the debt. Therefore, the sums 
paid by the debtor before the date of the 
receiving order were not “ the benefit of the 
execution ” within sect. 40 (1), & the judg- 
ment creditor was entitled to retain them 
as against the trustee in the bkpey. — Re 
Andrew, Ex p. Official Receiver 
(Trustee) (No. 2), [1937] Ch. 122 ; 100 

L. J. Ch. 195; 80 Sol. Jo. 932; [1930-7] 

B. k C, R. 205 ; svh nom. Re Andrew, 
Official Receiver v. Standard Range k 

cuNLLY Co., Ltd. (No. 2), [1930] 3 All 
E. R. 450 ; 155 L. T. 580 ; 53 T. L. R. 90, 

C. A. 

6921. Add, Annotation:— Con%d. Re Fairley, [19221 
2 Ch. 701. 
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Cases 6939— 7000a. Enoush and Empire Digest Supplement. 


6939. Add. Annotation : — ^Refd. Re Andrew, 

Official Receiver v. Standard Range <fe 
Foundry Co., [1936] 3 All E. R. 460. 

6941. Add. Annotations : — Refd. Re Godwin, Ex p» 
Trustee v. Morris, Re Godwin, Ex p. IVustee 
V. British Reinforced Concrete Engineering 
Co., [1036] Ch. 213 ; Re Andrew, Official 
Receiver v. Standard Range & Foundry Co., 
, [19.36] 3 AU E. R. 450. 

6947. Add. Annotation : — Apld. Re Harris, Ex p. 
Shcll-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 

6952a. Registrar of county court & 

sneriff same person — Notice received in 
capacity of registrar.] — The condition of 
service within the fourteen days limited by 
1914 Act, s. 41 (2), of notice on the sheriff 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor’s goods. Before the 
expiration of the prescribed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
, registrar of the same ct. of which he was also 
high bailiff. A formal no* ice in writing was 
sent by the official receiver to M. of the 
presentation of the petition & of the making 
of the receiving order, which was not received 
until after the fouiteen days had expired : — 
Held : knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
upon liim as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the hands of the high 
bailiff.— Harris, [1931] 1 Ch, 138; 99 
L. J. Ch. 448 ; 144 L. T. 232 ; [1929] B. & 
C. R. 211, D. C. 

,] — ggCf nowy Bkpcy. 

Rules, 1916, r. 323n. 

6954. Add. Annotation : — Refd. Re Ghiandetti 
(1921), 91 L. J. K. B. 70. 

6955. Add. Annotation : — Refd. Re Fairley, [1922] 
2 Ch. 791. 

6961. Add. Amiotaiions : — Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Re WUson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Ch. 


606 ; Re Regent Finance & Guiwantee Corpn. 
(1930), 69 L. Jo. 283. 

6964. Add. Annotation : — N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 

9965. Add. Annotation : — Consd. Re Sarjeant, 
[1923] 2 Ch. 302. 

986a. "‘Any other petition” — Notice not given 
within fourteen days.] — A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money : — Held : the words in 1914 Act, 
s. 41 (2), “ or on any other petition of which 
the sheriff has notice,” were not to be 
qualified by the addition of the words 
“ within the said fourteen days ” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold., m the first 
instance, to see whether a receiving order 
would be made, if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — Latter v. Juckes 
& Page, [1927] 1 K. B. 17 ; 96 L. J. K. B. 
137 ; 136 L. T. 177 ; 42 T. L. R. 723 ; 70 Sol. 
Jo. 905 ; [1926] B. & C. R. 133, C. A. 

6966. Add. Annotation : — Refd. Re British Sali- 
cylates, [1918-19] B. & 0. R. 160. 

6979. Add. Annotation : — Refd. Latter v. Juckes 
& Page, [1927] 1 K. B. 17. 

6995. Add. Annotation : — Consd. Re Woods 

(Bristol), Ltd., [1931] 2 Ch. 320. 

6998a. S. P. Bloxholm v. Oldham (1750), cited 
in 1 Burr, at p. 22 ; 97 E. R. 168. 

Annotation : — CoDSd. Balme v. Hutton (1831), 2 Cr. & J. 19. 

7000a. S. P. Belcher v. Magnay (1843), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 13 L. J. Ex. 
49; 2 L. T. O. S. 124; 7 Jur. 1160; 162 
E. R. 1128. 

Annotations: — Refd. Oheston r. Gibbs (1843), 12 M. & W. 

Ill ; Edwards v. Evans (1843), 2 L. T. O. 8. 75. 


PART XX. SECT. 10. SUB-SECT. 4.— A. 

6934 ii. Bankruptcy Act, 8. 11 

(3),1 — Until a Bherifl with whom a writ 
of execution has been placed receives a 
copy of the aeslfirnment by debtor as 
provided by the above sect. ‘‘ or 
publication of notice in the Gazette 
as provided by the Act,'* he is not 
safe in not attaching debtor's groods. 
A statement made by the solr. for the 
asHiguoe to n Bherifl 'b ofiicer that an 
aseismment has been made, does not 
amount to notioe to the sherilT, & is 
not a ground for depriving him of the 
costs of a levy made after such static 
meiit. — Towbbs V. Solomon, 11922] 
1 W. W. R. 1077 ; 2 O. B. R. 

679.— CAN. 

6934 lil. Extra Judicial Seizures 

Act. n. S. A.. 1922 (c, 96). 1— Bkpcy. 
Act, 1919, B. 11 (3), does not apply to 


property seized under the above Act. — 
Re Hamilton & Oakes. [19251 2 
1). L. R. 614 : [1926] 1 W. W. R. 172 : 
5 C. B. R. 465.— CAN. 

•c. Duly of ^eriff to retain costs .] — 
Where at the time of an authorised 
assignment the shorifl he^ in his hands 
the proceeds of an execution sale of the 
debtor’s property, he errs in paying 
over those proceeds to the trustee 
without flrat subtracting the oosts, & 
the trustee should return the amoimt 
of the oosts to the sheriff . — Re Bell’s 
Estate, [1934] 2 W. W. R. 417.— 
CAN. 

PART XX. SECT. 10, SUB-SECT. 4 .— C. 

6988 Ul. .1— While a sherlfl is 

not entitled to poundage unless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sheriff is to receive something, 
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even though no money has been 
realised by him, since It provides that 
be io to be entitled to poundage ’* or 
such less sum as a judge may deem 
reasonable.” — Morosohan r. Moro- 
8CHAN, 11921] 2 W. W. 147 ; 14 
Sask. L. R. 233 ; 69 D.^. R. 353 ; 

1 C. B. R. 498.— CAN. 

6983 iv. Seizure after autho- 

rised a*«ipnwenf.)— T owers «. Solo- 
mon, [1923] 1 W. W. R. 1184; 3 
C. B. R. 806.— CAN. 

6900 I. Possession moneu^Sheriff 
continuing 4n poeaession — After notice 
of assignmerU.} — The costa to which 
the execution creditor is entitled are 
the oosts of execution up to the time 
notioe of the aaalgnment is given the 
Bherifl. — Baker v , Richard^ [1018] 

2 W. W. R, 902 ; affd. 69 S. 0. R. 
656 ; 49 D. L. R. 6^— CAN. 




VoL V.— Bankruptcy, Cases 7006a— 7091, 


7006a. — — Sale after bankruptcy — Of goods 
BUffloient to satisfy two executions — One 
delivered after bankruptcy.] — Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — ^S tbad v, Gascoigne (1818), 8 
Taunt. 527 ; 129 E. R. 488. 

: — Reid. Giles v. Grover (1832L 9 Bing. 128: 
Batchelor r. Vyee (1834), 4 Moo. & 8, 552; Aldred v. 
Oonstablo (1844), 6 Q. B. 370. 

7008a. Stay of proceedings — When ordered.] — 

Gibson v. Humphrey (1833), 1 Cr. & M. 544 ; 
2 Dowl. 68 ; 3 Tyr. 588 ; 2 L. J. Ex. 234 ; 
149 E. R. 516, Ex. Ch. 

Afm^aHon : — Befd. Moon v, Raphael (1835), 2 Bing. N. O. 

7030. Add. Citation: — affg. S. C. sub nom. R. v. 
Edwards (1853), 9 Bxch. 32. 

Add. Annotation : — Refd. Re Warren, Wheeler 
V. Mills, [1938] 2 All E. R. 331. 


7082. Add. Annotation : — Refd. Rc Webb (Smith 
field, London), [1922] 2 Oh. 369. 

7042a. 6 Geo. 4, c. 16, s. 81 — Two calendar 

months — Computation.] — By above sect, all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. : — Held : 
(1) the ct. would take notice of the fraction of 
a day, in putting a construction upon that 
part of the clause ; <fc, therefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 


mission was to be included in the com* 

g utation. — G odson v. Sanctuary (1832), 4 
;. & Ad. 255 ; 1 Nev. & M. K. B. 52 ; 2 
L. J. K. B. 19 ; 110 B. R. 451. 

Annotations: — As to (1) Reid. B. v. Middlesex JJ. (I84f>), 
3 Dow. & L. 109. As to {2) Retd. Whitmore v. llobertson 
(1841), 11 L. J. Ex. 43 ; Skoy r. Carter (1843), 11 M. &W. 
671 ; Whitmore v. Greene (1844), 2 Dow. & L. 174. 
7058. Add. Annotation : — Refd. Latter v. Juckcs 
&Page, [1927] 1 K. B. 17. 

7063. Add. Annotations: — As to (1) Refd. Ellis 
V. Stenning & Son, Ltd. (1932), 101 L. J. 
Ch. 401 ; Freshwater v. Bulmer Rayon Co., 
[1933] Ch. 162. 

7070. Add. Annotation : — Refd. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. C. 394. 

7079. Add. Citation : — suh nom. Re Plummer, 
Ex p. Trustee, 69 L. J. Q. B. 936 ; 48 W. R. 
634 ; 44 Sol. Jo. 672 ; 7 Mans. 367, 0. A. 
Add Annotation : — Refd. Re Mathioson, [1927] 
1 Ch. 283. 

7085. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7086. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7087. Add. Citation : — subsequent proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration — 
Credit In account of money to wife.] — Held : 
not binding on bkpt.’s creditors. — Re Smith, 
Ex p. Smith (1812), 1 Rose, 208. 

Annotation: — Consd. Parsonic v. Coke (1858), 27 L. J. Oh. 
■ 828. 

7091. Add. Annotation: — Refd. Re Mathieson, 
[1927] 1 Oh. 283. 


PART XX. SECT. 10. SUB-SECT. 8. 

y (j). 830) i. Memorandum 

that title subject to costs of prior execu- 
tion.] — On an asaignmont under Bkpcy. 
Act, where there are executions 
recorded against land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lien for costs of tho 
first execution which was lodged with 
the shorill & to a lien for costs of 
registration & sheriff’s fees of all 
tho executions. — Re Land Titles 
Act, Saskatchewan General Trust 
C oRPN., Ltd.’s Case, [1923] 3 W. W. R. 
628.-~CAN. 

7069 i. Qamishee order.] — A debt 
was attached by a garnishee order under 
a judgment which was still subsisting ; 
— Held : a receiving order under 
Bkpcy. Act, s. 11, did not rank in 
priority to such garnishment. — Re 
BLouiN, Gaonon V. Grain & Pro- 
vision Co., [1924] 1 D. L. R. 332 ; 
Q. R. 35 K. B. 161.— CAN. 

d (p. 837) i. PrioHtv.]—A 

creditor has priority for costs of 
execution once the writ is placed in the 
hands of the sheriff. — Re Ferguson, 
[1935] 2 D. L. R. 473 ; O. R. 223.— 
CAN. 

■f. Payment by contractor to prevent 
removal d: sate by sheriff of sub-con- 
tractor*8 plant dt materials — Bank- 
ruptcy of svb-contractor — Effect of .] — 
Re Stewart (Ont.), [1926] 2 D. L. R. 
1043 ; 7 O. B. R, 680.— €AN. 


PART XX. SECT. 11. SUB-SECT. 1. 

7078 ii. Bankruptcy Act, s. 29.] 

— ” Settlement ” in the above sect, 
disonssed . — Re Oohen & Mahun, 
Canadian Credit Men’s Trust 



577; [1927] ; VV. W. R. 162: 22 Alta. 
L. R. 487 ; 8 C. n, R. 23.— CAN. 

7078 lil. 8. P. Traders Trust Co. v. 
Cohen (Man.). [192'; : 3 W. W. R. 473.— 

CAN. 

7086 « a. .] — //rW; a 

gift not boing hedged about with con- 
ditions was not a sottlernent within 
Bkpcy. Act, 1908,8. 75. — Braithwaitk 
V. Braith WAITE, [1923J N. Z. L. R. 
1186.— N.Z. 

j i. .] — Whoro Insured, 

under a policy of life insurance, declares 
it to bo for tho benotit of his wife, tho 
trust created is not invalidated by his 
subsequent insolvenoy, & creditors of 
insured have no rights which would 
interfere with tho rights of his wife 
even though the endowment policy 
matures during the life of insured. — 
Bank of British North America v. 
Edgecombe (1919), 46 N. B. R. 105. — 
CAN. 

Bg. Conveyance of property to wife 
<£: sons.] — Where a transfer in tho 
nature ot a sottieineut was made for 
the purpose of defeating oreditors : — 
Held: though it would not be set aside, 
yet tho creditors might seek payment 
of their claims out of tho property 
transferred. — K ikiIl v. Fussel (1922), 
08 D. L. R. 780.— CAN. 

r 1. Purchase of property cfc invest- 
ment of money in wife*8 narnc.] — Where 
property had been acquired & money 
invested by a husband in tho name of 
his wife for the purpose of defeating 
his creditors; — Ueld : the property 
belonged to the husband, & the proceeds 
received by tho wife from a sale of 
furniture owned by the husband should 
be paid to a receiver. — M cCurdy t?. 
Neve (1923), 51 N. B. R. 123.— CAN. 

bJ. Declaration of trust tn favour 
of wife — In pursuance of alleyea ante- 
nuptial seUlement.}—Held : a settle- 
ment within Bl^y. Act, s. 29 (1), Sc 
null & void . — Re AuoTis Sc Oliais. 
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[1923] 1 D. L. K. 348 ; 50 N. S. R. 43 ; 
3 a B. R. 000.— CAN. 

Bk. Setllnnent on, creditor .} — Dn 
Jan. 29, 1925, J,, boing In embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself her only ohlld during her life 
& after her death for lier child 
absolutely. A private mooting of J.’s 
creditors was held on Apr. 22, 1925, 
& a ooinrrdttoo ap])olntod to Investigate 
her affairs. 6c it was agret'd to accept 
£200 from M. to bo distrlbuHsd among 
tho creditors in full payment of tbelr 
debts. Some of tho creditors. Including 
the R. do., refused to carry out this 
arrangement, but on the faith that It 
wouUl be carried out, J., on Apr. 28, 
paid M. £100 on account of his debt. 
On June 5 tho debtor illed a petition 
for llquldutlori, but before the meeting 
on Juno 24 the R. Co. served a debtor’s 
summons. The R. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting was attended 
by creditors whoso liidobtcduoss was 
about two -thirds of the total sum. 
They unanlmousiy passed a resolution 
for liquidation by arrangement, & 
appointed a trustee. On the hearing 
of an application by tho debtor & the 
trustee to dismiss the debtor’s summons 
it was held that the application inust, 
be dismissed, but as the creditors who 
abseuted themselves from the lin nida- 
tion meeting should have & could have 
attended it, they must pay the costs. 
The bkpcy. proceedings wore con- 
tinued, & a trustee appointed. The 
trustee then applied to have the settle - 
mont to M. delivered up to bo cancelled 
& for repayment of tne £100 paid to 
M. on Apr. 28, 1925: — Held: the 
settlement w’as not made in good faith 
Sc must bo delivered up. Tho payment 
of £100 to M. was a fraudulent pre- 
ference, Sc it must be repaid to the 
trustee . — Re Jeffreys (1926), 21 

Tas. L. Ii. 31.— AU8. 



Cases 7084—7124. English and Empire Digest Supplement. 


7094. Add. Annotation : — Retd. Ee Mathieson, 
[1927] 1 Oh.* 283. 

7006a. Settlement of property in exercise of general 
power of appointment.] — Held: not within 
1914 Act, 8. 42 . — Re Mathieson, [1927] 1 
Ch. 283 ; 71 Sol. Jo. 18 ; auh nom. Re 

Mathieson, Moore (Trustee) v. Mathieson, 
90 L. J. Ch. 104 ; [1927] B. & C. R. 30 ; suh 
nom. Re Mathieson, Ex p. Trustee, 136 
L. T. 528, C. A. 

7096b. Property accruing “after marriage In right 
of wife."] — Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42. — Re Bower 
Williams, Ex p. Trustee, [1927] 1 Ch. 441; 
90 L. J. Ch. 130 ; 136 L. T. 752 ; 43 T. L. R. 
225 ; 71 Sol. Jo. 122 ; [1927] B. & C. R. 
21, C. A. 

7098. Add. Annotation : — Refd. Jagger v. Jaggcr, 
[1926] P. 93. 

7104. Add. Annotaiiona : — As to (1) Refd. Re 
Charters, Ex p. Trustee, [1923] B. & C. R. 
94. As to (2) Consd. Re Charters, Ex p. 
Trustee, [1923] B. & 0. R. 94. 

7104a. Plaintiff In compromised action against 

settlor.] — Re Coi^e (A. V. & M. E. M. A.), 
Trustee in Bankruptcy v. Public Trustee, 
No. 7121a, posh 

7105. Add. Annotation : — Refd. Re Wombwell 

‘ (1921), 37 T. L. R. 625. 

7106. Add, Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B, & 0. R. 94. 

7109. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & C. R. 94. 

7113a. Gift by brother to sister.] — By a deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “ in con- 
sideration of his natural love & alToction for 
the donee ” purported to assign & convey to 
his sister, resp., “ the business carried on by 
him at 68a, Old Compton Street, Soho, & the 
stock-in-trade, wine produce in & about the 
premises.” At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under H. S. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resj). 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600. or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold tlie goods on Apr. 28, 
1920, on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
withdraw the record ; these terms were 


embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, & petitioning 
creditors, the execution creditors, informed 
the officii receiver of the sum of money being 
in ct. & of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing* to the Paymaster- General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him: — Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void ; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title. — Re Chiandettt, Ex p. Trustee (1921 ), 
91 L. J. K. B. 70 ; 37 T. L. R. 984 ; [1921] 

B. & C. R. 82. 

7118. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & C. R. 94. 

7119a. Donee taking over liability for mort- 

gage debt.] — By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge. ; & the wife covenanted expressly to 
pay the mtge. debt & interest <fe to indemnify 
the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 : — Held : 
there was ample consideration in the assign- 
ment, the wife was a ” purchaser ” for 
valuable consideration within the sect. — Re 
Charters, Ex p. Trustee, [1923] B. & C. R. 94. 

7121a. — - — Compromise of action.] — A bo7id fide 
compromise of a bond fide action claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement of that property made by deft, 
under that compromise, & pltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpcy. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish. — Re Cole 
(A. V. & M. E. M.), Trustee in Bankruptcy 
V. Public Trustee, [1931] 2 Ch. 174 ; 100 
L. J. Ch. 316 ; 145 L. T. 484 ; [1931] B. & 

C. R. 7. 

Annotation : — Consd. lie Gregory, Exp. Norton^[1935] Ch. C5. 

7122. Add. Citation : — sub nom. Re Macdonald, 
Ex p. McCullum, [1920] 1 K. B. 205 ; 122 
L. T. 316. 

7124, Add, Annotation : — Refd. Re Ounsbourg, 
[1920] 2 K. B. 426. 


PART XX. SECT. 11, SUB-SECT. 2. 

h 1. Purchased by husband for 

wife — To trusUe during minority of wife 
— Transfer to wife at majority .] — 
Held : not a setUoniont on the wife in 
ooneidoratiou of marriage 6c void aa 
against the trustee . — Re MoBlland's 


Estate, {1U23] 4 D. L. U. 305 ; 3 
C. B. R. 849.-— CAN. 

PART XX. SECT. 11, SUB-SECT. 3. 

7107 iii. Question of fact.} — Re 

Grant (N. S.). [1926] 1 D. L. R. 681 ; 
7 C. B. ^ 254.~-OAN. 
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sl. Good fdUh — Onus of jiroof .]— lie 
MaoKkkn (N. 8.). [1929] 1 D. L. K. 
628 ; 10 C. B. R. 311.— CAN. 

PART XX. SECT. 11, SUB-SECT. 4. 

y i. Onus of proof.} — Bkpcy. 

Ordinance of the Straits Settlements, 
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7125. Add. Annotation : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7127. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7129. Add. Annotaiions : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Mathieson, [1927] 1 
Ch. 283. 

7133. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7134. Add. Annotaiions : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

7135. Add. Annotation : — Refd. Re Mathieson. 
[1927] 1 Ch. 283. 

7136. Add. Annotalion : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7138. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7142. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7147. Add. Annotation : — Refd. Re Patrick & 
Lyon, Ltd., [1933] Ch. 786. 

7148. Add. Annotai :ons : — Consd. Re Baker, Ex p. 
Trustee v. Bai er & Arnold, [103(>] Ch. 61. 
Refd. Re Mathieson, [1927] 1 Ch. 283. 

7149a. Settlor having power to raise sum In excess 
of debts.]— On Mar. 19, 1932, the settlor 
executed a voluntary deed of settlement by 
which he assigned all his interests under two 
wills to trustees upon certain trusts. By 
clause 6 he gave himself power at any time 
to raise the sum of £150 without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £i06. On 
Feb. 22, 1935, he was adjudicated bkpt. : - 
Held : the deed was not void under sect. 42 1 ) 
of 1914 Act, against the trustee in bkpcy.— i 
Re Baker, [1906] Ch. 01 ; 105 L. J. Ch. 33 ; | 
164 L. 9.". 101 ; sub nom. Re Baker, Ex p. 
Trustee v. Baker & Arnold, [1934-5] 
B. & C. H. 214. 

7153a. .] — Re Dent, Ex p. Trustee, No. 

2902a, ante. 

7155a. Covenant to pay premiums on life policy,] — 

A. & B. were traders- in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
which he {inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 


partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfled, & he 
alleged that the assets available would not 
be sufRcient : — Held : the covenant fell 
within 1914 Act, s. 42 (2), & the trustee was 
right in rejecting tlie proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied, 
& also having regard to 1914 Act, ss. 33 (6); 
42 (2), Sc 63 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of tlie partnership between A. Sc B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Re Gumming Sc West, Ex p. 
Neilson & Craig v. Trustee, fl929] I Oh. 
534 ; 141 L. T. 01 ; aub nom. Re Gumming, 
Ex p. Neilson Sc Graig v. Adamson 
(Trustee), 08 L. .T. Gh. 83 ; [1929] B. & 
C. ll. 4. 

7156. Add. Annotation Refd. Re Debtor, [1920] 
1 Gh. 362. 

7158. Add. Annotation : — Refd. Re Debtor, [1929] 
1 Ch. 362. 

7159. Add. Annotation Re Mathieson, 

[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary Interest.]— Re Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164, Add. Annotaiion: — Apprvd. Re Cohen, Ex p. 
Trustee, [ 1 924 ] 2 Ch. I). 515. 

7165. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7166a. ,] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
(1) that the paymeut is made by a person 
unable to i)ay his debts as they become duo 
from his own money; (2) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with whif^h the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference h the reason for such payment 


B. 60 (1), provides that : “ Any sottle- 
ment of property, not being ... a 
settlement made In favour of a pur- 
chaser . . . In good faith & for valuable 
conslderatlou, . . shall, if the settlor 
becomes bkpt. within two years after 
the date of the settlement, bo abso- 
lutely void as against the olheial 
assignee ” ; & by sect. 50 (3) : “ ‘ Settle- 
ment * for the purposes of this sect. 
Includes any conveyance or transfer of 
property ..." : — Held : npon the 
true construction of the above sect, 
the onus Is upon tho official assignee 
to prove that a conveyance which he Is 
seeKlng to set eiside thereunder was not 
made in good faith & for valuable 
consideration. — Cheah Soo Tuan, Op- 
noiAL Assignee of the Estate of 
V. Khoo Saw Cheow, [1931] A. C. 
67 ; 100 L. J. P. C. 45 ; 144 L. T. 
130 ; [1929-301 B. & C. R. 270, P. C.— 
STRAITS SETTLEMENTS. 


PART XX. SECT. 12. SUB-SECT. 1. 

7164 iii a. To establish a 

fraudulent preference by an insolvent 
debtor where bkpcy. has supervened 
within thi'ce months of the transfer of 
the property to the creditor, tho 
following conditions must be fullilled : 
(a) tho debtor must have acted with a 
view to giving that creditor a pre- 
ference over the other creditors — i.e., 
that tho real dominant & substantial 
motive was the desire to prefer the 
particular creditor ; & (b) the creditor 
must have accepted the transfer with 
knowledge that the intention of tho 
debtor was a desire to prefer the 
particular creditor . — Be Bdiins, Ex p. 
Offictai. Absiqnbe in Bankruptcy, 
[19341 N. Z. L. R. 99 ; G. L. R. 364.— 
N.Z. 

7164 z. .] — A preference & a 

fraudulent preference are vitally dif- 
ferent. Bkpcy, Act prohibits a fraudu- 
lent preference only ; & to constitute 
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a fraudulent preference there must bo 
pnisent two circurnstancoH, a prefer- 
ence in fact & an intention on tho 
part of debtor to prefer. — B urns u. 
Royal Bank of Canada, Burns v. 
Graham (1922), 69 D. L. R. 608; 51 
O. L. R. 564 ; 2 C. B. R. 211.- CAN. 

7164 xi. .1 — Where tho delivery 

of goods was not a disposition in tho 
ordinary course of bUHlness & tho otfoet 
was to prefer defte. : — 1/dd : it should 
be set aside. — J acobson, ktc. v. 
Jacobson, etc. (1920), App. D. 75. — 
8, AF. 

7164 zll. .]--Tbo intention to 

give a preference 1« an Intention In fact, 
& must bo an Intention entertained by 
the debtor. There can be no intention 
to prefer If the payment is made in 
tho ordinary course of business. — 
Canadian Credit Men's Ajssn., Ltd. 
c. Jenkins, [1928] 3 D. L. R. 131) ; 6J 
O. L. IL 281 ; 10 C. B. R. 77.— CAN. 
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18 unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference. — Ee Draoe (J.) & Sons, Palmer & 
Roberts r. Knight (1926), 134 L. T. 765. 

7171. Add. Annoiation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 516. 

7172. Add. Annotation : — Reid, Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

7172a. .] — (1) Debtor was adjudged 

bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customers cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 


of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : — Held : the pav- 
ment & transfer were made with a view to 
prefer applt. & not in consequence of any 
pressure which applt. brought to bear upon 

(2) In establishing a case of fraudulent 
preference in addition to givinjg evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer. — Be Hoyle, Ex p. 
Trustee, [1924] B. & 0. B. 22, D. 0. 


7167 i. rwad. (1915), 51 S. O. R. 
654. 

7167 xvl. .1 — Where a 

mtffee. know thu mt^or. oould not meet 
his ouji’ont liabllltioB but believed he 
had more than eutliolent property 
to pay kis debtB, & the oonveyanoes 
weit) not made to give the mtgee. an 
unjust pioferenoe, who acted bond fide 
& without intent to delay creditors : — 
Ueld : the mtge. was valid. — R obinson 
V. PETElia (1919). 47 N. B. R. 1.— CAN. 

7167 xvli. .] — Knowledge 

that debtor has ceased to bo able to 
meet his liabilities as they become d 
will render payments within thiv^e 
months of the bkpcy. by debtor to a 
creditor fraudulent & voidable as 
against the trustee in bkpcy. — Steven- 
son V. Taylor, lie Canadian Gap 
Co., Ltd. (1922), 70 D. L. R. 853.— 
CAN. 

7167xviii. .1 — Where cer- 

tain transactions were impeached as 
being preferential : — Held : the primd 
facie presumption of their invalidity 
had not been rebutted by showing that 
they were made as required by Bkpcy. 
Act, 8. 32, since they were made with 
knowledge on the part of the creditor 
that debtor was “ insolvent,” os 
defined by sect. 2 (f), & therefore were 
not made in good faith . — Re Long- 
more (1922), 62 O. L. R. 570 ; 3 

0. B. R. 200.— CAN. 

7167 xix. .] — Where throe 

partners bought out the fourth took 
•1500 from A. for a quarter share 
in the partnership, & subsequently 
A. advanced 1400 on the security of a 
ohattel mtge. knowing the firm was 
insolvent : — Held : the mtge. was void 
as against creditors . — lie Unity Manu- 
facturing Co., Moore’s Claim, [192SJ 
1 I). L. R. 84 ; 3 C. B. R. 390.~CAN. 

7167 lx. .] — A bank is In 

no diflorent position from that of any 
other creditor in relation to the pro- 
viftlons of Bkpcy. Act, & where a bank 
knows its customer to be Insolvent, 
it cannot within the three mouths 
limited by sect. 31 accept from him 
or appropriate any money standing to 
his orodit towards liquidation of a 
liability by the customer to the bank. — 
Salter &. Arnold, Ltd. v. Dominion 
Bank, [1923] 3 W. W. R. 257.— CAN. 

7167 xxi. .] — To make a 

security given a creditor a fraudulent 
preference under Fraudulent l*refer- 
ences Act. R. S. S. 1920 (o. 204), 6. 4. 
there must be a oonourrenco of intent 
on the part of both debtor & creditor. 
If the person taking the seourity be 
Innocent of any fraudulent intent, be 
cannot bo affected by the fact that 
there was snob an intwt, unknown to 
him, in the mind of debtor. — W olfe 
V, Smii'h & Brueb, 11923] 3 D. L. R. 
54 ; 11923] 3 W. W. R. 875.— CAN. 


7167 xxll. .] — Re Thomp- 
son, Exp. Trustees. [1923] 4 D. L. R. 
1028.— CAN. 

7167 xxlil. .] — Re Fox, 

Lester v. Porter. 11925] 1 D. L. R. 
198 ; 5 C. B. R. 328.— CAN. 

7167 xxiv. ’ .] — Re Vogue 

Fur Shop, LTD.,'JS;a: p. Paquet Co., 
il925] 1 D. L. R. 786 ; 5 C. B. R. 386. 
—CAN. 


7167 XXV. .] — Re Fulton, 

(19261 2 D. L. R. 277 ; 68 O. L. R. 
400.— CAN. 


7167 xxvl. .] — Re Oudnet 

(Odt.), 11928] 1 D. L. R. 699 ; 8 
0. B. R. 559.— CAN. 


7167 xxvii. Circumatancea 

putting creditor on enquiry.] — Re Mc- 
Quillan, Ex p. Royal Bank (Ont.), 
U9281 2 D. L. R. 331 ; 10 C. B. R. 

—CAN. 

gi. Valuable consideration not 

given.] — Lack of consideration will 
usually imply a Bus»oetion that a 
conveyance was made imduly to 
prefer one creditor, & where the result 
of such conveyance is that the grantor’s 
creditors will be defrauded the con- 
Tcyanoe will bo set aside without 
proof, apart from tbe nature of the 
conveyance itself, of the fraudulent 
Intent of the grantor & the grantee. — 
Doty v. Marks, [1924) 3 D. L. R. 687 ; 
55 O. L. R. 147.— CAN. 


g li. Security taken .] — A person 

who makes a bond fide advance to 
another person or company when it 
Is on the eve of insolvency & takes 
security therefor does not thereby 
come within sect. 64 of Bkpcy. Act 
relating to preferred creditors. If, at 
least, he Is not at the time already 
a creditor ; & oven one who is already 
a creditor may. In special circum- 
stances, make such an advance & 
take a valid soourlty therefor as well 
as for his pre-existing debt. Moreover, 
if a preferred creditor within the 
moani^ of the Act did not take his 
soourlty with the Intent of procuring 
a preference to himself over other 
creditors the transaction stands. — 
Re British Columbia Bond Corpn., 
Ltd. & Lang, [1931] 1 W. W. R. 386 ; 
(1931 12 D. L. R. 985 ; 43 B. C. R. 481 ; 
12 C. B. R. 213— CAN. 


7169 iii. Traneactiona belioeen 

relatives. ] — Where transaotions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they wore not made fraudu- 
lently as a^nst oreditora, & for this 
purpose evidenoe in corroboration Is 
required. — Brown v. Bulmsr (1922), 
66 D. L. R. 180.— can. 

7169 iv. .1 — In trans- 

actions between relatives having the 
effect of defeating tbe claims of a 
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seller's creditors, even If the purchaser 
has full knowledge of the seller's 
intent to defraud, such knowledge is 
not of itself sufficient to render the 
transaction void, if it is found to have 
been bond fide tor full value. — Wagner 
V. Hartowb, [1923] 1 D. L. R. 186: 
(19221 3 W. W. R. 1050.— CAN. 

7169 V. .} — Re Ready & 

Cass, [19241 2 D. L. R. 528 ; 83 

B. 0. R. 371.— CAN. 

7169 vl. ,] — Creditors, knowing 

of the Insolvency of debtor, made a 
composition of their debts ^ving an 
extension of time. Within three 
months debtor was made bkpt. : — 
Ueld .* primd facie this agreement 
ooustitutod a fraudulent preference 
which the creditors preferred must 
rebut . — Re Dale & Carroll, 119241 4 
D. L. R. 597 ; 5 0. B. R. 139.— CAN. 

7169 vll. .] — The onus of proof 

of an intention by debtor to prefer a 
particular creditor lies on the official 
assignee . — Re Hardy (No. 2), [1922] 

N. Z. L. R. 613.— N.Z. 

7172 1, What must be waved .] — 

B., who was in possession of business 
premises under a lease not in wrriling 
from pltf., made an assignment to 
deft. oo. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease : — Held : as the sur- 
render preceded the assignment. It 
was not Invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property In fraud of creditors. — Bell 
V. Chartered Trust & Executor 
Co., Chartered Trust & Executor 
Co. V. Bell & Bursey (1919), 46 

O. L. R. 192 ; 49 D. L. R. 113 ; 17 
O, W. N. 88.— CAN. 

7178 i. ** Tronafer.”] — A mtge. under 
Sask, Land Titles Act is a ” transfer ” 
within the meaning of Bkpcy. Act, 
8. 2 (2), notwithstanding the provision 
in the former Act that a mtge. shall 
have effect as security but shall not 
operate as a transfer of the land 
thereby charged . — Re Carson, [1922] 
1 W. W. R. 204 ; 2 O. B. R. 187 ; 
63 D. L. R. 862 ; 15 Sask. L. R. 94.— 
CAN. 


7173 li.- 


■.] — Re Maritime Radio 


Corpn., Ltd. (N. B.), (192171 2 D. L. R. 
460; 8 O. B. R. isl— CAN. 

sd. Asaignmeni Preferences Adt 
R.S.O., 1927 — Superseded by Bank- 
rupicy Art .] — Asagnments & Pro- 
ferences Act, R.S.O., 1927, is now 
superseded by the Bkpcy. Act, & 
cannot be resorted to In respect of 
preferential transaotions . — Re Tren- 
with, (19341 3 D. L. R. 195 ; 0. R. 
326.— CAN. 


sf. Effect of Bankruptcy Act — On 
Fraudulent Preferences Act, RB^.C .] — 
— A debtor who bad not yet been 
adjudged a bkpt. or made an authorised 
assignment returned his stock on hand 
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7176. Add. Annotaiion : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
AU E. R. 127. 

7176a. -- — Preference by ag^ent of debtor.] — If 

a principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of the 
creditors of the principal shall be paid, when 
they shall be paid, & why they shall be paid, 
a payment made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpey. of the principal, 
a fraudulent preference by the principal 
within 1914 Act, s. 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to ( 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly behevod the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 

& generally t( supervise & advise the firm 
on financial uuitters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
signed cheques drawn by the agent as & 
when he prepared & presented them, but 
the agent had no right to make any payment | 
except by cheques signed by his principals. 
The partners having become bkpts. it 
appeared in the bkpey. proceedings t)mt less 
tjhan three months before the date ot the 
receiving order, T., intending to prefej* 
S. & Co., creditors of his principals, <fe then 
weU aware of his principals’ in.solvency, 
presented to F., the managing partner, two 
cheques which T. had drawn which F. 
signed without inquiry in the honest belief 
that T. intended thereby to makt^ proper 
payments but which were in fact intended 


& devoted by T., one to the extent of £100 
in payment of a debt due by his principal, 
under a contract other than the S. contracts 
& the other to the extent of £047 in payment 
for goods delivered by S. & Co. on credit 
terms not then expired : — Held : the pai’tners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope 
of his employment & as their agent, made 
the payments in question, & the act of the 
agent in making the payments with know- 
ledge of the principals’ in.solvency & with 
a view of giving a preference mu.st be treated 
as the act of the principals. — Rc Drabble 
Bros., [1930] 2 Ch. 211 ; 99 L. ,1. Ch. 315 ; 
143 L. T. 337; 74 Sol. Jo. 401; [1931] 

B. & O. K. 200, O. A. 

7177. Add. CUaiion :--4,0 L. T. 404. 

7178. Add. Annotatioji : — Refd. Re Conlt'y, R.r p. 
Trustee v. Barclays Bank, Ltd., [1933 1 2 
All K. ll. 127. 

7181. Add. Annotations : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. (3i. 358. 
Refd. Re Warren, Wheeler v. Milks, [19381 2 
All E. R. 331. 

7183a. Payment to agent of creditor — Whether 
payment to “ person In trust for creditor.”] — 

i^cMoRANT, Exp. Trustees, No. 7414a, post. 

7183b. “ Surety or guarantor ” — Who is.] In 
Apr. 1931, tSz. again in May, 1933, t he wife of 
the bkpt. deposited svith a bank War Loan 
as collateral security for the VApt.'s indebted - 
ness to the bank. In Feb. 193!!, the hkpt.’s 
mother deposited certain War Ijojui Build- 
ing Society sliares for tlie same purjxjse. 
Similar arrangements were siil)s(‘(ju(mtly 
made with IJoytls Bank. Sliortly before^ 
Nov. 16, 1934, by various means the bk])t. 
paid large sums into his (uaxmuts so that- on 
that day the accounts wore in credit. Shoilly 
after that date, the wife rrjoilu'r demaiuh'd 
the release of tlio soouriti(^s A obtained Ihem. 
On Nov. 30 the husln(‘ss of the* hkpt. was 
closed down & he w'as irnirn'diat /(4y made 
hkpt. The securiticis in question W(‘r(; rruTcdy 

* deposited with the bank, noitlier tluj wife; 


to deft. CO., the creditor from which 
he had bought it. Fitfs., judgment 
creditors, sought to set aside the 
transfer under Fraudulent Preferences 
Act, R.S.B.O., 1924. Deft, contended 
that said Act had ceased to be opera- 
tive since the passing of Bkpey. Act, 
R.S.C., 1927 : — Held: assuming for 
the purposes of the argument that the 
debtor was In insolvent circumstances 
when the transfer complained of was 
made & that the transfer was “ with 
a view of griving " deft. co. a preference 
over other creditors, pltfs. were, under 
the circumstances, entitled to invoke 
the provisions of Fraudulent Prefer- 
ences Act. — Gard V. Yates, [1936] 
1 W. W. R. 212 ; 2 D. L. R. 50 ; 50 
B. C. R. 363.— CAN. 

P\RT XX. SECT. 12. SUB-SECT. 2. 

7174 vU. Transfer in bank books.] 

— The transfix of a sum of money from 
the corrent aooonnt of a co. to the 
liability acoonnt of the co. in the hooks 
of the bank, thus reducing the liability 
of the CO. to the bank by the same 
amount, when the manager of the 
bank was awaxe that the oo. was In- 
solvent & on the verge of being de- 
clared bkpt. : — Held : not a set-off or 
payment by the debtor. & therefore 
not a fraudulent preference. — Re Sur- 
ouFTB & Sons. Jjtd., 11933] O. R. 
120 ; 1 D. L. B. 562.-~GAN. 

m 1. Property oonveyed to creditor by 
registered oonveyanoe^Unregistered re- 


conveyance to debtor wUhoid notioe .] — 
Held : property must pass to the 
trustee In l)kpcy. — Re McCuaig & 
Bray, [19241 3 D. L, R. 44 ; 2 W. W. R. 
373 ; 4 C. B. K. 660.— CAN. 


m ii. Properly covered by Exemptions 
Act.] — Sect. 64 of Bkpey. Act, R. S. C., 
1927, which provides that preferential 
conveyances to creditors within three 
months prior to an authorised asRign- 
ment shall be deemed fraudulent & 
void as against the trustee, does not 
apply to dealings by the debtor with 
his exempt property. — Can API an 
Ckkdit Men’s Trust Assocn. v. 
Umbel & GiLUffisria Grain Co.. Ltd., 
[1031] 3 W. W. R. 145.— CAN. 


sa. Provision in fire insurance policy 
for payment to bank.] — A provision In a 
lire Insurance policy that the amount 
of the loss shall bo payable to a bank 
does not operate as an assignment of 
the policy to the bank, nor can it be 
said, in the circumstances of the case, 
to constitute an Illegal preference under 
Bkpey. Act. 1927 (o. 12). — Turokon 
V. Dominion Bank (Can.), (1930] S. C. R. 
67 ; [19291 4 D. L. R. 1028 : ajflffir., 47 
Que. K. B. 383 ; lOO. B. R. 212.— CAN. 


lb. Effect of Bankruptcy Act — On 
AssiyntiiAnis S Preferences Act (Ont.).] 
— In a proceeding in bkpey. in Ontario, 
the trustee in bkpey. may invoke the 
aid of the ct. to set aside as preferential 
a transaGtlon between the bkpt. & 
a oreditor which took place more than 


three months before the making of the 
authorised assignment or receiving 
order, upon the ground that the trans- 
action was preferential under Assign- 
ments & ProfcrcDCfes Act, R. 8. O., 
1927, & the trustee in bkpey. Is a 
person entitled to set up the i)rovlKions 
of that Act & attack the i.ransuctlori. — 
Re POMMIEU, (1930] 4 D. L. R. M3; 
65 O. L. R. 415 ; 11 C. B. R. 449.— CAN. 

10 . Promissory note. 1 — Where a payee 
of a promissory note negotiates It 
before maturity to a creditor In sottlo- 
mont of a debt, & within three months 
of said transfer of the note the payee 
la adjudicated a bkpt. or makes an 
authorised assignment under Bkpey. 
Act, R. 8. C., 1927, the transfer should 
not, upon the application of the tnistoc 
in bkpey., be set aside as a fraudulent 
preferenc^e under sect. 64 of said Act, 
when the maker of the notes indicates 
that he has good defences, legal & 
equitable, to a claim or an otitlon by the 
payee, or his or its rcprcsentetlve, the 
trustee In bkpey. for payment, & also 
insists upon his right of set-off agabist 
such a Claim or in such an action for an 
undisclosed & uija«fH;rtAincd amount, 
& the ct. Is unable to determine whetlier 
or not the setting aside of the transfer 
will bo of benefit to the creditors whose 
claims In whole or In port are un- 
secured. — Re Shannon (H. S.) & Co., 
Ltd., Canadian Credit Men’b Tru«t 
Absocn. V. Smder & Duncan, [1932: 
1 W. W. R. 12.— CAN. 
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nor the mother gave any covenant or under- 
taking of any liid to pay any sum to the 
bank : — Held : the depositors, although they 
did not enter into any contract to pay the 
bank, were “ sureties or guarantors ** within 
the meaning of 1914 Act, s. 44, & there was, 
therefore, a fraudulent preference. — Re CoN- 
IJ5Y, Exp, Trustee v. Barclays Bank, Ltd., 
Re Conley, Ex p. Trustee v, Lloyds Bank, 
Ltd., [1938] 2 All E. R. 127 ; 107 L. J. Oh. 
257 ; 158 L. T. 323 ; 54 T. L. R. 041 ; 82 
8ol. Jo. 292, 0. A. 

7185a. Payment of overdraft — Preference of 

guarantor.] — The father of the bkpt. had 
guaranteed the payment of the overdraft 
of the bkpt. whether on his business or 
private account up to £2,000, which was the 
permitted amount of overdraft by applt. 
bank. In Mar. 1932, the bkpt. was in obvious 
financial difficulties & was aware of his 
insolvency. He carried on business until 
Oct. 1932, but on Oct. 11 he gave notice that 
he was about to suspend payment, & on 
Oct. 22 a petition in bkpey. was presented 
against him. On Nov. 23 a receiving order 
was made, & on Dec. 9 he was adjudicate^ 
bkpt. The overdraft had been over £2,000, 
but by Sept. 12, 1932, was reduced to just 
below that sum. After Sept. 12 he drew 
cheques in favour of his creditors, but paid 
in cheques of greater amount, & at the date 

• of the petition in bkpey. ho had reduced his 
busmess & private ac ounts’ overdraft to 
£1,301 158. 7d. In May, June, July & 
Aug. 1932, the bkpt. paid out of his account 
to trade creditors considerably larger sums 
than in Sept. The trustee in bkpey. claimed 
that in so reducing the overdraft, after ho 
knew lie was insolvent, he had fraudulently 
preferred the bank & the guarantor to the 
general body of his creditors, & claimed that 
the difference of £098 4s. 5d. was payable to 
him, the trustee, on behalf of the other 
creditors. Clauson, J., held that there had 


been a fraudulent preference of the bank & 
that there should be repayment : — Held : 
the onus was on those who claimed that there 
had been a fraudulent preference to establish 
that the debtor’s real intention was to prefer, 
&, to establish that, a dominant intent to 
prefer must be shown, & where there was 
not dhect evidence & more than one explana- 
tion the intent to prefer could not be inferred. 
The account after Sept. 12, 1932, continued to 
be operated in the same way as before that 
date, payments being made out of it to trade 
creditors & sums paid in, tlie only course 
that a business man could pursue, therefore 
there was no evidence of a dominant intent 
to prefer. — Re Lyons, Ex p. Barclays 
Bank, Ltd. v. Trustee (1934), 152 L. T. 
201 ; 51 T. L. R. 24 ; 78 Sol. Jo. 764 ; 
[1934-5] B. & C. R. 174, C. A. 

Amwiation : — Consd. Re Conley, Ex p. Trustee v. Barclays 
Bank, Ltd., [JU38J 2 All E. H. 127. 

7220a. — ,] — A. being in difficulties, & 

having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arraiigement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold ; thereupon A. 
employed an auctioneer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5s. in the pound was offered, which 
being refused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs i—Held : this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act.-vWAINWRIGHT V. CLEMENT (1838), 4 
M. & W. 385 ; 1 Horn & H. 395 ; 8 L. J. Ex. 
25 ; 3 Jur. 260 ; 150 E. R. 1478. 


PART XX. SECT. 12, SUB-SECT. 3. 

7186 vi. .] — In order to make 

a payment a fraudulent preference 
within Bkpey. Act, 1908, h. 79, it is 
not neocsBury that the payment should 
bo made in actual contemplation of 
bkpoy . — Re Linnry (H.) & Co., 

Ltd., [19251 N. Z. L. R. 907.— N.Z. 


7216 vii. .] — Payments 

made & goods returned by a retailor 
to a creditor, a wholesaler, within 
throe months of the former’s bkpey.. 
the pajnncnts being for goods delivered 
during that period or for goods de- 
liver^ previously the credit for which 
had expired during said period : — 
Held : not to be a preference within 
sect. 04 of Bkpey. Act. R.S.C., 1927.— 
Re COLQUHOUN & Son, Ltd., Canadian 
Credit Men’s Trust Assoon., Ltd. 
V. Campbell, Wilson & Strathdee, 
Ltd., [1937] 1 W. W. R. 222.— CAN. 


1 (p. 863)' i. Creditor having 

made inquiries .) — Where in fulfilment 
of an agreement, a lion note was given 
by dobtoi*' by way of collateral security 
for advances to bo made by the 
creditor, who had made the fullest 
inquiries into the financial position of 
debtor & had failed to discover his 
insolvency : — Held : the giving of the 
lien note could not bo construed as a 
fraudulent preference . — Re Hughes 
Music Sales Co., Oo -Operative 
Musio Supply Oo. v, Qold Medal 
Furniture Manupaoturino Co., 
[1924J 2 D. L. R. 706 ; 4 O. B. R. 565. 
— OAN. 


PART XX, SECT. 12, SUB-SECT. 4.— A. 

r (p. 865) i. If the 

ordinary result of a transaction is to 
prefer one creditor to another, even 
though there Is no intention to prefer, 
it is void against the trustee. It is not 
necessary, in such a case to establish 
anytliing in the nature of fraud, & 
provided the effect of the trausactlon 
is to diminish the property of the debtor 
available for division among the 
creditors, it falls within sect. 95 of 
Commonwealth Bkpey. Act, 1924- 
1929. — Re Mazok, Ex p. Rees, E. 
Sachs & Co., [1931] S. R. (Q.) 19 ; 2 
A. B, C. 237,— AUS. 

t (p. 865) i. Creditor with know- 

ledge of insolvency .] — Actual Intent to 
defraud creditors necessary, although 
creditor aware of debtor’s insolvency. — 
HtOKERSON V. Parrington (1892), 18 
A. R. 635.— CAN. 


w i. .1 — The ^oao fides of a 

transaction is negatived If the creditor 
who receives payments from debtor 
has knowledge of debtor’s insolvency. 
B\it if the creditor has no such know- 
ledge Sc the transaction is one arising 
out of the ordinary course of business, 
the fact that debtor was insolvent 
when ho made the payments will not 
render such payments a fraudulent 
preference . — Re Speal, Ex p, Lucas, 
[19241 1 D. L. R. 191.— €AN. 


o (p, 865) i. .1 — To constitute a 



view, i,e, intent on the part of debtor 
Sc the creditor to create a preference. — 
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Re Bell, [1922] 1 W. VV. R. 1015 ; 2 
C. B. K. 271; 67 D. L. R. 66; 32 
Man. L. R. 9.— CAN. 

o (p. 805) ii. .] — Re Goldstein, 

[19231 1 D. L. R. 864 ; 53 O. L. R. 60. 
—CAN. 

c (p. 865) iii. — — .] — The intention 
of debtor to yield to the dictates of his 
oonscionoo & to feai the don&equonoe 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not enough, the creditor, 
too, must intend to obtain a pre- 
ference.— /fe Carson. [1924J 4 D. L. R. 
492 ; 65 O. L. R. 649 ; 4 C. B. R. 683. 
—CAN. 

0 (p. 865) iv, .] — To constitute 

a fraudulent preference there must be 
an intention on the part of debtor to 
pi’efor the creditor in question & an 
Intention on the part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B.,« bkpt.. Sc C. 
paid A. what B. owed nim. Sc C. was 
therefore substituted In the place of 
A., as creditor of B. ; — Held : as 
the money paid by C. never became 
assets in the hands of B., the trans- 
action could not bo set aside. — Re 
Niagara Hats, Ltd., Trustee v. 
Bank of Montreal, [1924] 4 D. L. It. 
953.— CAN. 

0 (p. 865) V. .] — If a partner 

makes a payment to a creditor with 
Intent to prefer him. Sc there is a like 
Intent on ihe part of the creditor to 
be preferred, this will be a fraudulent; 
preferouce & may be set aside by the 



Vol. V.— Bankraptcy. Cases 7225- 7849, 


7225. Add, Cilaiion : — 12 L. T. 22. 

Add, Annotation : — Consd. Re Stanton, [1929J 
1 Ch. 180. 

7225a. ,]—Re Cohen, Ex p. Trustee, 

No. 4665a, ante, 

7226. Add. Annotation : — Consd. Re Conley, Ej' p. 

Trustee v. Barclays Bank, [1938] 2 

All E. R. 127. 

7228. Add, Annotations : — Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1 ; Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 515. 

7236. Add. Annoiaiion : — Consd. Re Davies, Ex p. 
Miles, [1921 ] 3 K. B. 628. 


7237. Add, Annotation : — Refd. Re Cohen, Ex p* 
Trustee, [1924] 2 Ch. 515. 

7237a. Payment In fact giving preference.] — 

Re Drage (J.) & Sons, Pai.meu Kobkuts 
V. Knight, No. 7166a, ante. 

7238. Add. Annotaiions : — Refd. Re Hoyle, Ex p. 
Trustee, [1924] B. C. R. 22; Re Drage, 
Palmer & Roberts v, Knight (1926), 134 L. T. 
766. 

7239. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7249. Add, Citation:— 12 L. T. 22. 

Add. Annotation : — Refd. Jic Stanton, [1929] 
1 Ch. 180. 


trustee. — He Rosbdalk 1»roducf Co., 
Ex p. McGowan, [1924] 1 D. L. K, 
321 : 4 C. B. R. 277.— CAN. 

0 (p. 8G6) Vi. .1 — Salter & 

Arnold, Ltd. t?. Dominion Bank, 
[1926J 3 D. L. R. 684 ; [1926] S. C. R. 
621 ; 7 C. B. H. C39.— CAN. 

0 (p. 865) vii. .] — A payment 

made by debtor to a creditor within 
throe months of an assignment in 
bkpcy. Is not deemed fraudulent, unless 
both creditor & debt« r have a con- 
current or mutual vie v or Intent to 
effect a preference. — He Demry & 
Dbmry, Trustee v. Halland, [1924] 
4 D. L, R. 1275 ; [1924] 3 W. W. R. 
708 ; 34 Man. L. R. ,534 ; 5 C. B. R. 
293; revso.. [1924] 4 D. L. R. 309 ; 
[1924] 3 W. W. R. 147 ; 5 C. B. R. 87. 
—CAN. 

o (p. 865) vUi.. .] — Z?c Steeves, 

Nova Scotia Trust Co. v. Bishop, 
[1926] 2 D. L, R. 233 ; 5 C. B. R. 
554.— CAN. 

0 (p. 865) lx. .] — Where the 

tnistco in bkpcy. of a partnership 
seeks to set aside a transfer, charge, 
or payment os a preference, the trustee 
must show that such transfer, charge 
or payment was made by the flrin 
to a firm creditor with concurrent 
Intent on the part of both the debtors 
& their creditor that, as a result of 
such transaction, the creditor should 
obtain a preference over other creditors 
of the firm. — He Cohen & Maiilin, 
Canadian Credit Men’s Trust 
Assocn., Ltd. r. Spivak (Alta.), [1927] 
1 D. L. R. 577 ; [1927] 1 W. W. R. 
162; 22 Alta. L. K. 487 ; 8 C. B. R. 
23.— CAN. 

0 (p. 865) X. .] — Re Boak 

(Geo. K.) & Son (N. S.), [1926] 1 
D. L. R. 1179 ; 7 C. B. R. 477.— CAN. 

c (p. 865) xi. .] — He Demery 

(Ont.), [1926] 2 D. L. R. 120 ; 7 

O. B. R. 271.— can. 

0 (p. 865) xii. .] — Re Kinni- 

BURGH (Ont.), [1927] 3 D. L. R. 748; 
8 C. B. R. 303.— CAN. 

c (p. 865) xiii. .] — Robinson v. 

McCauley (Man.) (1913), 24 W. L. R. 
617 ; 4 W. W. R. 930 ; 13 D. L. R. 
437.— CAN. 

0 (p. 865) xlv. Bank of 

Montreal v. Siiean. [1931] 4 D. L. R. 
305 ; O. R. 489 ; 12 C. B. R. 479.— 

CAN. 

7224 viii. .}— Pre- 

ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a mtge., such a demand 
imports pressure & will be sufficient 
to rebut the suggi^stlon of preferring 
that creditor. — C opp r. Williams 
1922). 65 D. L. R. 37?.— CAN. 

7224 ix. .] — Security 

glTen by an Insolvent debtor to a 
creditor with Intent to give him a 
preference over other creditors Is void ; 
ont the existence of the intent may be 
neratived by showing that the debtor 
3 d^ded to the importunity of the 
preferred creditor. Sc may also be 
negatived by proof of the existence of 

J,8. 


some other motive which may not have 
had its origin in the creditor, e.a, when 
property Is conveyed- as the result of 
fear of a crirrilnal prosecution or where 
the transaction has its origin in the 
recognition of a moral obligation to 
restore property lmi>roperly converted. 
When the idea of giving the security 
originates with the debtor, pressure 
plays no part In the trauHactlon. — 
Goldman v. Harrison, [1928] 3 

D. L, R. 73 ; 62 O. L. R. 291.— CAN. 

p (p. 866) i. Bankruptcy Jrt, 

1908. fl. 79 (3).l — “ Good faith ” in the 
above sub-sect, means absence of 
knowledge that a preference was In- 
tended . — He Linnky (H.) & Co., Ltd.. 
[19251 N. Z. L. R. 907.— N.Z. 

7228 X. .] — A debtor who was 

unable to pay a certain creditor 
obtained from her a further loan 
secured by a mtge. Shortly after 
debtor made an authorised assignment. 
The original debt >yaH not included In 
the mtge., & at the time the creditor 
was not aware of any available act of 
bkpcy. on the part of debtor : — Held : 
thf>r,^ 'Vii.'.: uo intention to prefer, & 
the crvrdiDr might reasonably conclude 
that the lo.'jj would enahlo debtor to 
carry on his Inish'OBS, & the mtge. waa 
declared valid- -/ic Goldhtein, (J923J 
1 D. L. R. 864 ; 5,- O. L. R. 60.— CAN. 

7228 xi. -• .] — There Is no fraudu- 
lent preference unless bkpt.’s real, 
dominant, & substantial motive was a 
desire to prefer the particular creditor 
over his other creditors. If )»iH real 
reason was soiiiethiiigcise, some benefit, 
to be obtained for hlinstdf, the trans- 
action cannot be attacked as a fraudu- 
lent preference. — Officual Assignee 
u. Waiuauapa Farmers* (>»-operative 
Society, Ltd., [1925] N. Z. L. R. 1. — 

N. Z. 

7235 ii. .]— Where an 

assignment of a book debt had been 
loado witbln throe months preceding 
the authorised assimment : — Held : 
the burden of OBtablishing that It was 
not a preference was cast upon the 
assignee -creditor, & evidence of pres- 
sure would be of no avail to supiiort the 
transaction . — He VVebb (1u21), 64 

D. L. R. 633 ; 61 O. L. R. 5 ; 2 

O. B. R. 16.— CAN. 

7235 iii. .1 — Re Progres- 

sive Farmers Co., Ex p. Brown 
Brothers & Bubnstad, Ltd., (1923] 
1 W. W. R. 833 . 3 C. B. R. 702.— 
CAN. 

a (p. 868) I. .] — Where a 

debtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt., & the result was 
to avoid a distribution under Bkpcy. 
Act of bkpt. *8 property: — Held: the 
agreement was void. — Re Wetmore, Ex 
p. Baird & Peters, [1924] 4 D. L. K. 
66.— CAN. 

d (p. 868) I. 

Although a previous agreement to 
rfve security may serve to rebut the 
intention to prefer In giving security 
by one in Insolvent olroumstanoes, if 
the transaction Is attacked after sixty 
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days, yet under Assignments Act, 
88. 39 & 41, if the giving of security is 
attacked within sixty days the trans- 
action is utterly void & nothing will 
rebut such a result. — Hodge v. 
McLean & Union Bank (<f Canada, 
11919] 2 W. W. R. 865 ; 12 Bask. L. R. 
298.— CAN. 

d (p. 868) ii. .]— Pltf. 

CO., a creditor of a trading firm, 
obtained from their dobtom a chattel 
mtge. (fe an assignment of book-dobt.8. 
The firm afterwards made an assign- 
ment to deft, for the benefit of 
oreditors. Pltf. co. sought to estab- 
lish its prlorltv over the assignment 
to deft.: — Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pltf. co.. 
& the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under AssignuiontB Sc Preferences Act, 
R. S. O. 1914 (0. 134). B. 6.— Craig 
(W. (L) & Co., Ltd. v. Gillespie 
(1920), 47 O. L. R. 629 ; 54 D. L. 11. 
514.— CAN. 

d (p. 808) iii. .J—A 

oonveyance al-taoked as a preference 
within sixty days of its execution is 
void, regardless of the intent In giving 
it & of the pressure exerted to obtain 
it. if at the time of its execution debtor 
was in insolvent clrcumBtanoes or 
unable to pay hlB debts In full Sc tbe 
convoy Auee hud the effect of giving a 
prcfer«;noe, tin defined by Assignments 
Act, U. 8, M., 1913 (o. 12), a. 42, over 
the execution creditor attacking It. — 
Troti’er V. Pedlar, [1921 ] 1 W. W. R, 
233 ; 56 D. L. R. 717.— CAN. 

o (p. 869) I. .1— 

The statutory presumption of intent 
to prefer cannot be rebutted by proof 
that the debtor had no desire to prefer, 
but simply yielded to the pressure 
applied by the creditor. — Pkllatt & 
Pellait, Ltd. v. MoLkan, [19291 3 
D. L. R. 82 ; 63 O. L. R. 652.— CAN. 

p (p. 869) I. TranaacHon urithin 

three montha of inmlvency .] — Briscoe 
V. Standard Bank (1923), 53 O. L. R. 
623 ; 3 C. B. R. 863.-^ CAN. 

p (p. 869) ii. — If a 

creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a preferenoo, it makes no 
diflorenco what was the motive, view, 
or interest of debtor if bkpcy. Inter- 
venes within throe months, as the credi- 
tor could not possibly rebut the pre- 
sumption of undue preference. Sc the 
transaction will bo deemed fraudulent 
& set aside. — He La vine, [1924] 3 
D. L. R. 318 ; 4 C. B. It. 664.— CAN. 

p (p. 809) iii. — .\—Hcld: a 

creditor to whom Ikpt. had made 
certain paymcnt.s within three months 
prior to the assignment had not met 
Uie presumption tiiat such payments 
were preferential, & such payments 
were fraudulent & void . — He Black & 
White Hat Shop, Ltd., Newton v. 
Finesilver, [1925] 4 D. L. R. 245 ; 
[1925] 2 W. W. R. 782.— CAN. 

12 
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7261». .] — In order to constitute “pres- 

sure,** it is not necessary that legal proceed- 
ings should have been resorted to, for, if the 
pressure was such that it overweighed the 
bkpt.’s own inclination, & induced him to 
pay against his will, that would be sufficient 
pressure within the meaning of the bkpt. 
laws. — Green & Cox v. Bradpield (1844), 

1 Car. & Kir. 449 ; 174 E. R. 887. 

7267. Add. Annotation : — Retd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7267a. .] — Re Hoyle, Ex p. Trustee, No. 

7172a, ante, 

7268. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7270. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

7278. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

7818. Add. Annotations : — Consd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616 ; Re M. I. G. Trust, 
Ltd., [1933] Oh. 642. Refd. Re Hoyle, 
Ex p. Trustee, [1924] B. & 0. R. 22; Re 
Drage, Palmer & Roberts v. Knight (1920), 
184 L. T. 766; Peat v. Gresham Trust, Ltd:, 
[1934] A. O. 252 ; Re Lyons, Ex p. Barclays 
Bank, Ltd. v. Trustee (1934), 152 L. T. 201. 
7828. Add. Citation : — syb nom. Morgan v. Baker, 

2 Jur. 1068. 

7884f. Add. Annotation : — Consd. Be Davies, Ex p. 

MUes, [1921] 3 K. B. 61 8. 

7887. Add. Annotation : — Refd. Re Stanton, [1929] 
134 L. T. 766. 

7839a. Afipreement to assign Interests — In con- 
sideration of advance — No memorandum of 
agreement within Statute of Frauds.] — By a 


parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2,000 
in consideration of the latter*s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above a^eemcnt within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, &; was valid as against the trustee in 
bkpcy. — Re Davies, Ex p. Miles, [1921] 
3 K. B. 628 ; svb nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. & 
O. R. 92. 

7840. Add. Annotation : — Apld. Be Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7850. Add.Annotaiions : — Consd. Re Stanley (1924 )• 
69 8ol. Jo. 36 ; Re Conley, Ex p. Trustee v. 
Barclays Bank, Ltd., [1938] 2 All E. R. 127. 

7860. Add.Annotaiions : — Consd.R^ Stanley (1924), 
69 Sol. Jo. 36 ; Re Conley, Ex p. JVustee v. 
Barclays Bank, Ltd., [1938] 2 All E. R. 127. 

7861a. .] — A private co., of which a father 

& son were the only directors & shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,503 odd into the co.*s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consolida- 
tion) Act, 1908 (c. 69), s. 210, & a preliminary 


PART XX. SECT. 12. SUB-SECT. 4.~B. 

■k. PrecBure — Must be actual .] — 
“ Pressure/* in Bkpcy. Act, s. 31 (2). 
means actual pressure In its origiiial 
sense, the pressure which Is brought to 
bear by a creditor upon his debtor, 8c 
not some secret motive under the 
impulse of which debtor acts, but 
which Is not actual pi^essure. — Re 
Bell, [19221 1 W. W. R. 1015; 2 
0. B. R. 271 ; 67 D. L. R. 66 ; 32 
Mon. L. R. 9.— CAN. 

gl, J — The absence of 

fraudulent intention in the clroum- 
stanoes in which the fund is taken does 
not constitute '* pressure ” within 
Bkpcy. Act, 8. 31 (2). — Re Carson, 
[19241 4 D. L. R. 492 • 55 O. L. R. 
649 ; 4 0. B. R. 683.-^AN. 

7268 vl. .1 — Grant v. Van 

Norman (1882), 7 A. R. 526.— CAN. 

7268 vil. .] — Mansookhlal 

Dolatoband Sc Oo. v. Naqardass 
Moolohand (1928), 1. L. R. 6 Ran. 536. 
— IND. 

7271 vUl. .1 — Evli^enoe dis- 

closing a dominant motive such as fear 
of prosecution or disgraoe, impelling 
debtor to ^ve the seounty, is admissible 
to rebut the primd fade presumption 
raised by Bkpcy. Act. s. 31 (^2). — Be 
Bell (1922), 67 D. L. R. 66; 32 

Man. L. R. 9 ; [1922] 1 W. W. R. 1016. 
— OAN. 

7307 lif. . ] — Brocklesb Y 

V. Freedman-Ellis, [1932] 1 D. L. K, 
187 ; O. R. 60 ; revsd. on facta. [1932] 
2 D. L. R. 818 ; O. R. 439.— CAN. 

7310 1. revsd. (1915), 51 S. C. R. 554. 

PART XX. SECT. 12, SUB-SEOT. 4.— 0. 

m i. .1 — Moneys Improperly 

drawn by an exor. from the funds of 
testator's estate Sc applied to exor.*s 


own uses were restored by him within 
three months before he was declared 
a bkpt. : — Held : the restoration was 
not a preferential payment within 
Bkpcy. Act. 8. 31. The estate was 
not a '* creditor ** of the exor. within 
the sect., though In some sense a 
creditor. — Re Carson, [19241 4 D. L. R, 
492 : 65 O. L. R. 649 ; 4 O. B. R. 083. 
—CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— E. 

r (p. 889) i. Security to cover advance 
dt past debt.] — A security griven for such 
a purpose ; — Held : to be given for 
valuable consideration & bond fide^ & 
under pressuws & an action on behalf 
of other creditors attacking the 
Heourity was dismissed with costs. — 
Banquk d’Hoohelaqa V. Jkannotte, 
[1923] 1 W. W. R. 28 ; 16 Sask. L. R. 
523.— CAN. 

7847 V. .] — An incorporated co., 

being in fact insolvent, made in favour 
of its president, a creditor, as guarantor, 
a mt^. on its plant to secure him for 
moneys paid to the oo., & by the oo. to 
Its bankers, in reduction of the co.'s 
liability within two months of the co. 
being adjudged bkpt. : — Held : the 
transaotion was free from any taint of 
fraud ; the oo. entered Into it for the 
sole objeot 8c in the bond fide expeota- 
tion & belief that it would thereby be 
enabled to carry on its business snooess- 
fuUv, 8c not with the view of pre- 
ferring either the president or the bank 
to the 00 , 's other creditors. — Burns r. 
Royal Bank op Canada, Burns t>. 
Graham (1922), 69 D. L. R. 608 ; 51 
O. L. R. 664 ; 2 O. B. R. 241.— CAN. 

7847 Vi. .] — A debtor gave a 

creditor a mtge. 8c the effect of that 
was to give the mtgee. a preference : — 
Held : when the mtge. was created, as 
debtor had not been sued by his 


creditors & his sole reason for giving 
the mtge. was that he might continue 
his business & pay off his other 
orodltors. this was not a fraudulent 

g reference. — Re Barter, [1923] 1 

I. L. R. 919 ; 3 C. B. R. 631.— CAN. 

7347 vii. .) — A preference to be 

fraudulent must be given with the 
intention of creating rights additional 
to those possessed by other creditors, 
& where a pieforence is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt & to 
carry on his business & the preferred 
creditor has no knowledge of any 
available act of bkpcy. on the part 
of debtor, such a preference Is not 
fraudulent within likiicy. Act. — Re 
Buchannan, [1923] 1 D. L. R. 391 ; 3 
O. B. R. 427.— can. 

7347 vlii, .J — Canadian Bank 

OF Commerce v. Tbbacy, [1924] 2 
W. W. R. 193 ; 2 D. L. R. 759.— CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— F. 

7369 li. .1 — The trustee In 

bkpcy. of H. under an authorised 
assignment sou^t to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, to» the purpose, 
as hlB creditors, defts., knew, of pre- 
ferring them 80 that his guarantors 
might be as far as possible relieved. 
The payments were made within a 
few days of H.’s voluntary assignment, 
8l some were made after the assign- 
ment : — Held : defts. had not at the 
times of payment notice of any “ avail- 
able act of bkpcy.*' committed by H. ; 
the transactions were all before Bkpcy. 
Act, 1921 (o* 17), B. 3, but the pay- 
ments were not made ** in good faith." 
— Brisoob v. Moihons Bank (1932), 
69 D. li. R. 675 : 51 O. L. R. 644.— 
CAN* 
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objection being raised that in any event no 
order for repayment could be made : — Held : 
(1 ) the real object of the insertion of the words 
“ or any surety or guarantor for the debt 
due to such creditor,** in Bkpoy. Act, 1914 
(c. 59), s. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred ; (2) the motive of the son in 

making the payment being to keep the 
business going, there was no fraudulent 
preference, & the summons must be dis- 
missed. — Re Stanley (G.) & Co., [1925] Ch. 
148 ; 94 L. J. Ch. 187 ; 133 L. T. 37 ; 69 
Sol. Jo. 36 ; [1925] B. & C. R. 1. 

AnnoUdions : — Ck>n8d. Ee Lyona, Exp, Barclays Bank, Ltd. r. 

Trustee (1934). 152 1^. T. 201 : He Conley, Ex j). Trustee r. 

Barclays Bank, Ltd., [1938] 2 All E. R. 127. 

7365. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 368. 

7393. Add, Annotation : — Refd. Re Lyons, Ex p. 
Barclays Bank, Ltd. v. Trustee (1934), 152 
L. T. 201. 

7393a. Payment of proceeds of sale of shares — 
Payment before transfer.] — Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid vhe proceeds to him before the 
transfer was executed. The sale was eftected 
by what is called “ a put through ** by which 
a jobber lends his name as purchaser, but 
no money is paid : — Held : the payment was 
made without pressure & was a fraudulent 
preference. — Re Fellowes, 0*Brien, Gor- 
don & Tootal (carrying on business as 
Ellis & Co.) (1924), 68 Sol. Jo. 478. 

7396. Add, Annotations: — Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 642. Refd. Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 615. 

7404. Add, Annotation : — Consd. Re Cohen, Ex p* 
Trustee, [1924] 2 Ch. 515. 


7411. Add, Annotation : — N.F. Re Seymour, Trustee 
V, Barclays Bank, Ltd., [1937] 3 All E. R. 499. 

7411a. “ — .] — On Mar. 17, 1936, a petition in 
bkpcy. was served on the debtor. In May, 

1 930, he bad two accounts with his bank, one, 
in use, at its Marble Arch branch, the other, 
dormant, at its Edgware Road branch, the 
latter being overdrawn by £240 6«. id, 
the overdraft guaranteed by a friend of the 
debtor. On May 5, 1936, the Marble Arcli 
account being then overdrawn by £2 126r. 1 Irf., 
the debtor obtained £300 from moneylenders, 
on the next da^^ paid £300 into the Marble 
Arch account, withdrew £250, <fc paid 
£210 6«. 4^^. into the Edgware Road account. 
On July 27, 1936, a receiving order was 
made against him on the petition of Mar. 17, 
1936. On Dec. 9, 1936, he was adjudicated 
a bkpt., & on Dec. IJ, 1936, the appointment 
of ilie trustee in the bkpcy. was confirmed. 
Tlie tioistee contended that his title as trustee 
related back to Mar. 17, 1936, that the debtor 
on May 5, 1936, knew himself to be insolvent 
& next day, intending to prcifer the guarantor, 
paid into the Edgware Road account the 
£240 Os. id., that that money was the 
trustee*s property, that the payment of 
it was not protected by 1914 Act, s. 45, ^ 
that the bank should pay it to the tiaistee. 
On a motion by the trustee for a declaration 
that the money fornied part of the debtor’s 
(estate & that the debtor’s payment of it to 
th(^ bank was void as against the trustee, 
made in bad faith, & contrary to the bkpcy. 
laws : — Held : the paymtuit was protected by 
sect. 45. — Re Seymour. Ex p, Truhtee, [1937] 
Ch. 668 ; sub nom. Re Seymour, Trustee v. 
Barclays Bank, Ltd., 11937] 3 All E. R. 
499 ; 157 L. T. 472 ; 53 T. L. R. 940 ; 81 
Sol. .To. 029 ; [1930-7] H. A 0. R. 178. 


PART XX. SECT. 12. SUB-SECT. 4.— G. 

7881 iv. .1 — Re Assaf Sc 

Dabous (Ont.), [19271 1 D. L. R. 24; 
7 C. B. 11. 689.— CAN. 

7388 11. Conveyance of property 

for past consideraiion — Creditor with 
knowledge of existence of other creditors.] 
—Re David, [1925] 4 D. L. R. 1046 ; 
affa., [1925] 1 D. L. R 164 ; 6 C B, R. 
323.— CAN. 

■m. Sale by creditor — Collusive sale 
— Payrnent of proceeds of sale to 
creditor.}— Held : the tranmictlon must 
be set aside for it was not really only a 
“ payment of money to a credit on’* 
saved out of the general provisions of 
Assignraonts & Preferences Act ; 
R. 8. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of a preferred creditor’s claim, & the 
rocoeds of tbc sale oould be reached 
y the assignee under sect. 13. — 
Macfie V. Cater (1921), 64 D. L. R. 
511 ; 60 O. L. R. 452.— CAN. 

sn. Cheque obtained from debtor — 
Three days before bankruptcy — Accepted 
by bank on day of bankruptcy.] — Held : 
a cheque does not operate as an assira- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn ; Sc unless payment was made 
by the drawee before the assignment 
it was not a payment protected by 
Aftfrfp nmenta & ^ImferenoeB Act, s. 6 (1 ) ; 
bnt if paid before the assignment it 
was a payment in cash at the date 
When tne oheqne was paid by the 
bank. — R owlatt ». Garmeni ( J, Sc Q.) 
Manutaoturino Co (1921). 64 

D. L. R. 88 ; 49 O. L. R. 166.— CAN. 

7808111. Mortgagee party to 

ntud ,] — Debtor granted a mtge. to 


certain of his creditors. No money 
changed hands & at the time It was 
known to debtor & to the creditors, the 
mtgces., that debtor was insolvent. 
The mtge. was part of a scheme to 
give an undue preference : — Held : 
void under Assigiiments for Benefit 
of Creditors Act. 1898 (P. E. 1) (o. 4), 
& might be set aside as against the 
trustee in bkpcy. — Campbell v. Gal- 
lant, Crookett & Royal Bank of 
Canada, Re Miluoan Estate (1922), 
70 D. L. U. 320.— CAN. 

a (p. 901 ) 1. Assignment for creditors.] 
— Creditors who take under a com- 
position affecting substantially the 
whole of debtor’s property are entitled 
to the protection of Bkpcy. Act, s. 82, 
as against the official assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt.. provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
payment notice of any available act of 
bkpcy. committed before that time & 
acted in good faith . — Re Cochrane, 
[1925] N. Z. L. R. 15.— N.Z. 

to. Dissolution of partnership — 
Act injurious to partnership credUora — 
Preference given to separate creditors .] — 
Re Assaf & Dabous (Ont.), [1927] 
1 D. L. R. 24 ; 7 C. B. R. 689.— CAN, 

PART XX. SECT. 12, SUB-SECT, 6. 

7407 i. How time calculated — Assign- 
ment executed but not fifed — Subsequent 
re-execution dt filing .] — An authorised 
aaaignmont dated, executed, & delivered 
on Aug, 1 1, was re-executed on Sept. 1 1, 
& then filed ; — Held : the assignment 
was not revocable at the will of 
6Mslgnor ; as soon as the trostee 
accepted the assimiment it took effect 
as or the day of Its original execution. 

76 


— Re Lonomork (1922). 62 O. L. R. 
570 ; 3 C. B. R. 200.— CAN. 

f I. Law of Ontario.] — A chattel 

mtge. impeached os a fraudulent pre- 
ference under r. 120 by the trustee 
was made more than three months 
before the assignment to the trustee : — 
Held : although the chattel mtge. did 
not come within Bkpcy. Act, s. 31. 
the trustee could attack it as fraudulent 
under the laws of Ontario quite apart 
from the Act. — Re Davison, [1923] 4 
D. L. R. 1049; 52 O. L. R. 244.— CAN, 

PART XX. SECT. 12, SUB-SECT. 6. 

m (p. 903). For “ Jn what 

court proceedings may be taken ” reewl 
” In what court proceedings may be 
taken.** 

m (p. 903) f. .] — The fact that 

a fraudulent transfer was made in a 
province other than that in whioh the 
authorised assignment was made, does 
not deprive the ct, of the latter province 
with original iurisdlctlon with respect 
to the aiitborised assignment of juris- 
diction to set aside the fraudulent 
transfer.— Re Oohbn & Maiilin, 
Canadian Credit Men’s Trust 
AssooN., Ltd. v. Spivak (Alta.), [1920] 
3 D. L. R. 942 ; [1926] 3 W. W. R. 
34 : revsd^ [1927] 1 D. L. K. 577 ; [1927] 
1 W. W. R. 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

7412 11. Prior assignment of 

same property to same panics. l—Tbe 
fact of a prior assignment does not 
affect the right to set aside a later 
assignment of the same property to the 
same parties, Sc the setting aside of the 
later assignment does not affect rights 
under the prior assignment. — BIodgk 
V, McLean Sc Union Bank of Canada, 
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7414a. Payment to agent of creditor — Agent 

paying over sum to principal in course of 
business.] — A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 

person in trust for any creditor,’* within 
1914 Act, 8. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
CO., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
. the trustees in the bkpcy. On Feb. 11, 1921, 
debtor committed an at t of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 


of bkpt. for an order on 0. & B. as agents* 
neither of their principals having been made 
resps., to repay the £1,600 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Held : (1) 0. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor ” within 1914 Act, 
8. 44 ; (2) the circumstances under which the 
money was received & paid over precluded 
appcte. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semhle : (3) the 
personal liability of a person to whom pay- 
ment has been made “ in trust for any 
creditor ” under 1914 Act, s. 44, must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
havii^ received notice that the payment 
constituted a fraudulent preference. — Re 
Morant, Ex p. Trustees, [1924] 1 Ch. 79 ; 
93 L. J. Ch. 104; 130 L. T. 398; [1923] 
B. & 0. R. 145. 

7416. Add. Annotatwn : — Refd. He Yagerphone, 
Utd., [1935] Ch. 392. 

7420. Add, Citation 10 B. & S. 371. 

7428. Add. Annotations : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925); 42 T. L. R. 62 ; 
Re Simms, Ex p. Trustee, [1934] Ch. 1. 

7430. Add, Annotation : — Refd. Re Gunsbourg, 
[1920) 2 K. B. 426. 


[1919] 3 W. W. R. 1108 ; 50 I). L. R. 
123 ; 13 Sask. L. R. 85.— CAN. 

7412 iii. Denial by transferee 

that property belongs to bankrupt.] — Tho 
words “ proporty bolouKiuK to debtor ” 
In Bkpcy. Act, a. 50 (8), have practi- 
cally the same meaniuK as “ property 
of debtor ’* used In sect. 25, & include 
property of debtor which has been 
dealt with by himself by transfer to 
a creditor, & the fact that an alleffed 
fraudulent transferee from bkpt. does 
not admit that the property in question 
beloni?B to bkpt. does not prevent an 
application being brought under Iho 
above sect. & Bkpcy. Rule 120, for 
the delivery of the property to the 
truRt-ee. — He Houlding, 11921] 2 

W. W R. 521 ; 14 Sosk. L. R. 277 ; 59 
D. L. R 238.— CAN. 

7412 iv Discharge of bankrupt's 

liability by transaction.] — A trustee in 
bkpcy. bos uo right to set aside a 
transfer made by bkpt. to a creditor 
whereby bkpt. h liability to tho creditor 
is discharged , oven though the transfer 
amounts to a iraudulent preferenoe. — 
he Regal Phonograph Co., Ex p. 
Trustee, [1924] 1 D. L. R. 947 ; 4 
O. B. H. 418.— CAN. 

7412 V. As against the Croum.] 

— Tho provisions of Bkpcy. Act, 1908, 
relating to fraudulent preferenoe do 
not hind the Crown. — Official 
Assignee v. R,. [1922] N. Z. L. R. 265. 
— N.Z. 

7413 viil. Person claiming pro- 

perty in question as owner d* not ae 
creditor not propzr party.] — he Stern- 
berg, Ex p. Triefus & Stripp, Ltd., 
[1925] 2 D. L. R. 203 ; 5 C. B. R. 237 ; 
varying, [1924] 2 D. L. R. 492 ; 4 
C. B. 11. 528.— CAN. 

7414 iv. .1— In Assign- 

ments Act, R. S. S. 1909 (e. 142), s. 39, 
*’ sixty days thereafter ** means sixty 
days after the date of the oonveyanoe 


& not after tho date of some prior 
agreement upon which such convey- 
ance may have been made, & “ such 
transaction means the conveyance 
& not such prior agreement. — Hodge 
V. McLean & Union Bank of Canada, 
[1919] 3 W. W. R. 1108 : 50 D. L. R. 
123 : 13 Sask. L. R. 85.— CAN. 

w (p. 904) i. After seMlemeni by 

trustee of preferred creditor's claim .] — 
he. Taylor (Ont.). [1926] 2 D. L. R. 
877 ; 7 C. B. R. 650.— CAN. 

■p. Note given by purchaser 

of debtor's stock-in-trade indorsed to 
creditor — Note in hands of bond fide 
holder for value,] — Held : the creditor 
could not be compelled to share 
ratably with the other creditors. — 
Robertson v, Holland (1888), 16 
O. R. 532.— CAN. 

•q. Position of trustee — Cannot 
approbate reprobate — l^omissory 
notes transferred to dr discounted by 
creditor.] — he Lonomore (1922). 52 
0. L. R. 570 ; 3 C. B. 11. 200.— CAN. 

■t. Estoppel by conduct,] — S, 

made a bill of sale of certain chattels 
to deft In order to protect the chattels 
against his creditors. Shortly after- 
wards S. made an assignment under 
Bkpcy. Act to pltf., who later sold 
at public auction tho assets of a. not 
included in the bill of sale. On the 
same occasion tho auctioneer sold, on 
instructions of S., the chattels included 
in the bill of sale & paid the proceeds 
to S. who left Canada without paying 
them to deft. ; — Held : pltf., having 
refrained from attacking the bill of 
sale earlier & having aiiowod the sale 
to proceed & the moneys to be paid 
to S., it was too lata to hold deft, 
liable. — Re Stevens, Imperial Cana- 
dian Trust Co.. Ltd. v. North 
American Lumber & Supply Co., 
Ltd., [1924)2W.W.R. 245 ; 4 C. B. R. 
632 ; [19241 2 H. L. R. 104.— CAN. 
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»w. Avoidance of transfer fraudu' 
lent under general laws.] — The right o^ 
a trustee in bkpcy. to take proceedings 
to avoid a transfer made by bkpt. 
which is in fraud of his creditors under 
general laws is impliedly authorised by 
Bkpcy. Act & the rules thereunder. — 
he Cohen & Mahlin, Canadian 
Credit Men’s Trust Assocn., Ltd. 
r. SriVAK (Alta.), [1926] 3 D. L. R. 
942; [1926] 3 W. W. R. 34; revsd, 
I1927J 1 D. L. R. 577; [1927] 1 

W. W. R. 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

1 (p. 906) i. Bank- 

ruptcy Act, 8, 35 — Banlcruptcy Rules, 
r, 120.]— /fc Cohen & Mahlin, Cana- 
dian Credit Men’s Trust Assocn., 
Ltd. V. Spivak (Alta. ). [ 1 926 1 3 D. L. R, 
942; [1926] 3 W. W. R. 341; revsd., 
[1927] 1 D. L. R. 677 ; [19271 1 

W. W. R. 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

PART XX. SECT. 13, SUB-SECT. 1. 

7480 V. . 1 — Merchants Bank 

of Canada v. Kkn McClary & Co., 
[1921] 1 W. W. R. 940 ; 14 Sask. L, R. 
187.— CAN. 

fz. Payment of wages.] — Pltf., trustee 
In bkpcy. of the property of a co.jjsued 
defts. who were tno directors & officers 
of the CO., & the only shareholders 
excapt their wives, to ^k;ove^ sums of 
money withdrawn by defts. from the 
funds of the co. Defts. had earned a 
large part of the sums withdrawn as 
employees of the co. : — Held : pltf. co. 
as trustee had no locus standi to main- 
tain the action ; Its right was no 
greater than the right of the oo. which 
it represented ; the bkpt. co. could not 
recover paymente actually made by It 
for wages, nor could Its trusteer — 
Canadian Credit Men’s Trust 
Assocn. v. Reaume, [1931] 4 D. L. R, 
450 ; O. R. 398 ; 12 C. B. R. 429.— 
CAN. 
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7438. Add. Annotation : — Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

7438a. .] — A father, having a power of 

appointment over a fund in favour of his 
children, agreed with his son to pay liis debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. : — Held : 
the trustee had no right to the fund appointed. 
— Re Angerstein, Ex p. Angerstein (1874), 
9 Ch. App. 479 ; 43 L. J. Bey. 131 ; 30 
L. T. 448 ; 22 W. R. 581, L. JJ. 

7440. Add. Annotation : — Refd. Rc Gunsbourg, 
[1920] 2 K. B. 420. 

7442. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7443. Add. Annotation : — Consd. Re Seymour, 
Trustee v. Barclays Bank, Ltd., (1937] 3 
All E. 11. 499. 

7446. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

7447. Add. Annota}ion: — Refd. Rc Simms, [1930] 
2 Ch. 22. 

7449. Add. Amiolation : — Refd. Re Seymour, 
Trustee v. Barclays Bank, Ltd., [B137] 3 
All E. E. 499. 

7483a. 1914 Act, s. 45.] — Re Wethered, 

Ex p. Salaman, No. 6858b, ante. 

7490. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7503a. 1914 Act, s. 45 — Transfer to private 

company formed by debtor & hli i^dicitor.] — 

Re Simms, No. 590a, ante. 

7520. Add. Annotation : — Consd. Herbert’s Tr js- 
tee V. Higgins, [1926] Ch. 794. 

7521. Add^ Annotation: — Refd. Re Harris, Ex p. 
Shell'Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 

7543. Add. Aimotalion : — Consd. Herbert’s Trus- 
tee r. Higgins, [1920] Ch. 794. 

7546a. That bankruptcy notice served on 

debtor — & of petitioning creditor’s Intention 
to take bankruptcy proceedings.] — Deft, to an 
action, in which the tnistee in bkpey. 


claimed that certain farm stock in a bill of 
sale given to deft, by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpey. notice, & later bad been 
informed by the petitioning creditor that 
he was going to take bkpey. proceedings 
against his debtor ; — Held : a mere state- 
ment of intention to take bkpey. proceedings 
amounted at most to a threat to file a 
petition, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpey. — Herbert’s Trustee v. Higgins, 
[1926] Ch. 794 ; 95 L. .1. Cb. 303 ; 135 L. T. 
321 ; 42 T. L. R. 625 ; 70 Sol. .Jo. 708 ; [1926] 
B. & 0. R. 26. 

7574. Add. Annoiaiion : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

7577. Add. Annotation : — Refd. Re Chiandetti 
(1921), 91 L. .1. K. B. 70. 

7594. A dd. Annotation.^ : — Consd. Re Garrett, [1930] 
2 Ch. 137 ; Re Landau, Ex p. Trustee, [ 1934] 
Ch. 649. 

7595. Add. Annotation : — Consd. Re Landau, Exp. 
Tnistee, [1934] Ch. 549. 

7598. A dd. A nnotutions Apia. Re Gairott. [1930] 
2 Ch. 137. Consd. Re liandaii, Exp. Trustee? 
[1934] Ch. 649. 

7599. Add. AnyioUiiion : — Consd. Rc I^andau, Ex p. 
Trustee, [1934] Ch. 549. 

7600. Add. Annotation Consd. Rc Landau, Ex p. 
Trustee, [1934] Ch. 549. 

7601. Add. Citation : — revsg. 8. C. sub nom. Re 
Wix, Ex p. Cjiatterby, 29 W. R. 400. 

7603a. Employee of company — Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., aft(T his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, “ managing director.” An order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13«. Id. due under the agreement from 
the CO. &/or its managing director to bkpt. 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 

•a. FaUurt to make •proper inouiries.] 
— By Bkpey. Act a creditor who takcH 
a mtge, & faila to make the proper in- 
quiries will be held to have knowledge 
of the insolvency of the mtgor. at the 
time of giving the mtge., & the mtge. 
will be set aside as a fraudulent prefer- 
ence. — Re Thompson, Ex p. Tkustkks, 
[1923] 4 D. L. U. 1028.~CAN. 

sb. . j — Where the circumstanoea 

under which a debt ia paid are aucb 
that a strong suapicion would ariao in 
the mind of an ordinary buaineea man 
as to the bona fide^ of the payment, the 
payee ought to inquire cloaely into all 
the circuiuatancos. Otherwise, If the 
payer bocomea bkpt., the payment will 
be oonetrued as a fraudulent preference. 
— Re Stkrnbkro (1924), 27 O. W. N. 
212 ; varving, [1924] 2 D. L. R. 492 ; 
♦ C. B. R. 528.— CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 

■ 0 . General rule .] — When a peraon 
knows of an act of bkpey. or wilfully 
refrains from making such inquiries 
as would give him such knowledge, 
or where the facts are such that an act 
of bkpey. had been committed, such a 


porson will bo deemed to have notice. — 
Re Heiwu, Rx p. Golustkin, [1923] 3 
D. L. R. 101 ; 4 C. B. R. 84.— CAN. 

7637 iv. I'hai debtor financially 

embarraased.] — Reid: not of Itaelf 
knowledge of insolvency.— W ebr 
(1921). 04 D. L. R. 633 ; 51 O. L. R. 
5 ; 2 C. B. K. 16.— CAN. 

7537 V. Thai debtor hard pressed 

for money.] — Held: not aulfleient to 
infer that a creditor had conatructlvo 
notice of an act of bkpey.— /<'<’ 
Bobbinb, Exp. Hoot, (19241 3 U. h. B. 
90 : 4 C. B. R. 670.— CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— C. 

7581 Vi. .j — Every pay- 
ment made by bkpt. within a ahoii 
time of his bkpey. ia logarded with 
suspicion by the ot. as likely to bo a 
fraudulent preference. The onus ia 
on tbe payee to abow that he had no 
knowledge of an available act of bkpey., 
actual or constructive, that he gave 
some consideration for the payment & 
that be was actuated by no fraudulent 
motive In accepting such payment. — 
Re Howard Graham & Co., Ex p. 
Graham, [1023] 2 D. L. R. 1024 ; 3 
C. B. R. 855.— CAN. 

7681 vii. .] — Rt Grocery 


Hpiocialtv Co., Rc Siiulman, [1923] 2 
1). L. R. 316 ; 3 C. B. R. 46 ; affd., 24 
(). W. N. 00.— CAN. 


PART. XX. SECT. 16. 

7699 I. Salary or inconw — Member of 
Leyislative. AsHemhly .] — The annual al- 
lowance of a member of the Lcglalatlvo 
Assembly of Now South Wales, paid 
to him pursuant to the Constitution 
Act (N. 8. W.), 1902. a. 28, la within 
the operation of the Bkpey. Act 
(Federal), 1924-30, s. 101, or which Is 
valid. Further, the Ct. of Bki>cy. 
properly exercised its discretionary 
power under a. 101, In ordering a 
bkpt. iiiomber of the Lcglalatlvo 
Aaaembly to pay portion of his allow- 
ance to the Official Beoelver. — 
Btuaut-Robkkwon V . Lloyd, 11932] 
ArgUH L. K. 309; 6 A. L. J. 144.— 
A US. 

7601 ii. Fixed aymaal salar 

payable weekly.] — A fixed annual salary 
jay able In weekly instalments to a 
)kpt. debtor constitutes property ot 
the bkpt. within Bkpey. Act, R. S. C., 
1927, a. 23 . — Clarkson v. Todd, [1934 ] 
2 U. L. K. 316 ; 8. C. R. 230 ; revsy. 
S. C. mbruym. Tte Tod, ]1933] 1 D. L. i; 
422 ; O. R. 519.— CAN. 
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be forthwith paid by them to the trustee of 
the estate of Impt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ot. upon the co. & its managing 
• director asking for a declaration that he was 
entitled to the £300 from reaps, as forming 
part of the property of bkpt., Sc for an order 
tor payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by reaps, as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp . : — Held : in the circumstances there 
must be a declaration Sc order for payment 
in terms of the notice of motion . — Re IjAVEY, 
Ex p. Trustee, [1920] I K. p. 074 ; 89 
L. J. K. B. 24 ; 122 L. T. 692 ; [1920] B. Sc 
0. R, 43 ; etvbaequeni proceedings, [1920] 
B. Sc C. R. 186. 

7603b. Maintenance.] — Held : the jurisdiction 

of the ct. to make an order under sect. 61 (2) 
of 1914 Act was not confined to property 
which vested in the trustee under the Act 

' on an order of adjudication being made ; 
maintenance ordered be paid by the 
Divorce Ct, to a bkpt, during the joint lives 
of himself &; her former husband was “ in- 
come within the sub-sect. ; & the ct. had 
jurisdiction to direct that a part of that 
maintenance (the amount to bo fixed by 
the Registrar) should be paid to the trustee 
for the benefit of the bkpt.’s creditors. — Re 
Landau, Ex p. Trustee, [1934] Ch. 649 ; 103 
L. J. Ch. 294 ; 60 T. L. R. 403 ; 78 Sol. Jo. 
430 ; [1934] B. & C, R. 84 ; sub nom. Re 
Landau, Ex p. Trustee v. Bankrupt, 161 
L. T. 190, C. A. 

7607. Add. Annotation : — Refd. Re Landau, Ex p. 
Trustee, [1934] Ch. 649. 

7607a. Police pension —Notwithstanding 

Police Pensions Act, 1921 (c. 81), s. 14 (1).] — 

Re Garrett, No, 6296a, ante. 

7610, Add. Annotation : — Refd. Nixon v. A.-G., 
[1931] A. C. 184. 

7612. Add. Annotation : — Consd. Re Garrett, [1930] 
2 Ch. 137. 

7615a. Application of 1914 Act, s. 51 (2)— Im- 
material whether property vested In trustee.] 

— Re Garrett, No. 0290a, ante. 

7615b. Effect of order — No vesting .] — Re Garrett, 
No. 6296a, ante. 

7626. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

638. Add. Annotations : — Refd. Re Leeds & 
Batley Breweries Sc Bradbury’s Lease, Brad- 
bury V. Grimble, [1920] 2 Ch. 548 ; Mcllroy 
V. Clemente (1923), 67 Sol. Jo. 402 ; Rider v. 
Ford, [1923] 1 Ch. 541. 


7689a. Contract for sale of goods.] — ^Hussey v. 
PiDDAix (1699), 12 Mod, Rep. 324 ; Holt, 
K. B. 95 ; 3 Salk, 59 ; 88 E. R, 1353. 

AnnotaHon Eeld. Hltobln v. OampbeU (1772), 2 Wm. Bl. 
827. 

7648a. Assuming management of farm.] — 

Held : — a sufficient election to take the 
term. — T homas v. Pemberton (1816), 7 

Taunt. 206 ; 129 E. R. 83. 

7648b. Milking cows.] — Held : assignees, 

having allowed bkpt.’s cows to remain upon 
the demised premises for two days Sc ordered 
themi to be milked there, thereby became 
tenants to the lessor. — W elch v, Myers 
( 1816), 4 Camp. 368 ; 171 E. R. 117, N. P. 

7640a. .] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter. Sc 
never received rents : — Held : they were not 
answerable in covenant to the lessor. — . 
Turner v. Richardson (1806), 7 East, 
335 ; 3 Smith, K, B. 330 ; 103 E. R. 129. 

Annotations: — Consd. CJopeland v. Stephens (1818), 1 B 
& Aid. 693. Distd. Hanson v. Stevenson (1818), 1 B. & 
Aid. 303. Apld. Lindsay u. Llmbort (1827), 12 Moore,..'' 
O. P. 209. Consd. WllUams v. Taylor (1869), 21 L. T. 
612; Tltterton v. Cooper (1882), 9 Q. B. D. 473. Refd. 
Hill V. Dobie (1818), 2 Moore, C. P. 342 ; Williams u. 
Bosanquet (1819), 1 Brod. & Bing. 238 ; Doe d. Palmer 
V. Andrews (1827), 4 Bing. 348; Wollaston v. HakewUl 
(1841), 3 Man. & Q. 297 ; Mackley v. Pattenden (1861), 
30 L. J. Q. B. 225 ; Levi v. Ayers (1878), 3 App. Cas. 842 ; 
Hill V. East & West India Dock Co. (1884), 9 App. Caa. 
448. 

7649b. S. P. Carter v. Warne, No. 9026a, post. 

7649c. .] — Where assignees for the pur- 

pose of preventing a distress paid arrears 
of rent due. at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, Sc the effects were soon 
after sold Sc the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it : — Held : they 
were not liable to the landlord as assignees 
ot the lease. — W heeler v. Bramah [1813), 

3 Camp. 340 ; 170 E. R. 1404. 

Annotations: — Consd. Copeland r. Stephens (1818), 1 B. & 
Aid. 593. Distd. Hanson t). Stevenson (1818), 1 B. & Aid. 
303. Refd. Hancock u. Welsh (1816), 1 Stark. 347 ; Doe 
d. Palmer v. Andrews (1827), 4 Bing. 343 : Goodwin t>. 
Noble (1857), 8 E. & B. 687. 

7050a. Carrying on business for benefit of 

creditors.] — Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 16, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord ; — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. — C lark v. Hume (1826), 
Ry. & M. 207 ; 171 B. R. 996. 

7652a. To prevent distress.] — Wheeler 

V. Bramah, No. 7649c, ante. 

7653a. J — Held: to amount to an 

swjceptance of the lease. — P age v. Godden 
( 1818), 2 Stark. 309 ; 171 E. R 6.55. 


Part xx, sect, le, sub-sect. i. 

i i. hight of irusise to give notice 

of intention to retain — Acceptance of 
rent by lessors.) — Held: Bkpoy. Act. 
8. 13 (15). oxtends sect. 52 (5) to all 
oaaee where proooedlugs are taken 


under eeot. 13 eo aa to enable either 
truBtee or debtor himself to overoome 
the forfeiture & elect to retain the 
demised premises for the whole or any 
part of the term. If this oonatruction 
of the Act was wrong, the leasors had 
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waived theii- rights by acceptance of 
rent with full knowledge of the ciremn- 
stances & notice of election to retain. — 
Ee McKay (1921), 51 O. L. R. 86; 2 
0. B. R. 69 ; 64 D. L. R. 699.— CAN. 
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7670a. ,] — Cartwright v , Glover 

(1861), 2 Giff. 620; 30 L. J. Ch. 324; 3 
L. T. 880 ; 7 Jur. N. S. 867 ; 9 W. R. 408 ; 
66 E. R. 260. 

AnnotcUion Reid. Wilson v. Wallani (1880), 5 Kx, D. 156. 

7681a. — — Statutory tenancy — Under Rent Re- 
striction Acts.] — Parkinson t?. Noel, No. 
7782b, post. 

7681b. .] — A statutory tenancy 

under the Rent Restriction Acts is not 
“ property of the statutory tenant within 
sect. 167 of the 1914 Act, &, therefore, it does 
not pass to his trustee in bkpcy. under 
sect. 63 of that Act, & is not extinguished on 
a disclaimer of it by the latter. — S utton v. 
Dorp, [1932] 2 K. B. 304 ; 101 L. J. K. B. 
636 ; 47 L. T. 171 ; 96 .T. P. 259 ; 48 T. L. R. 
430 ; 76 Sol. Jo. 359 ; 30 L. G. R. 312. 

7689. Add* Citation : — auh nom. Re Clayton & 
Beaumonts’ Contract, 2 Mans. 345. 

7689a. Shares — Subject to equitable charge.] — The 

registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. Ho subsequently gave other equit- 
able charges tci other mtgees. On the owner’s 
bkpcy. his trustee disclaimed “ all my 
interest ” in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register: — Held: (I) as between himself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only ’voti as they 
dictated ; (2) the trustee could not hav^e 

disclaimed more than the equity of redemp- 
tion in the shares. Qu. : whether a trustee 
can disclaim unincumbered fully paid shares. 
—Wise v. Lansdell, [1921] 1 Ch. 420 ; 90 
L. J. Ch. 178 ; 124 L. T. 502 ; 37 T. L. R. 167 ; 
[1920] B. & C. R. 145. 

7692. Add, Annotation : — Retd. Re Wait, [1920] 
Ch. 902. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 

Where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 


the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor. — 
Re Gough, Hanning v, Lowe (1927), 96 
L. J. Ch. 239 ; 71 Sol. Jo. 470; [1927] B. & 
0. R. 187, D. 0. 

7702. Add Annotation : — Distd. Re Katherine et cie, 
Ltd., [1932] 1 Oh. 70. 

7*704. Add. Annotaiions : — Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 

7707. Add. Annotation : — Consd. Re Katherine et 
cie. Ltd., [1932] 1 Ch. 70. 

7735. Add. Citations: — sub nom. Re Wegg, 
Ex p. Hanbury, 12 L. J. Bey. 43 ; sub nom. 
Re Wegg, Ex p. Banbury, 7 Jur. 660. 

7751. Add. Annotations : — Consd. Re Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
V. Durrance (1925), 42 T. L. R. 143. 

7756. Add. Annotation : — Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 

7756a. Right to compensation.] — 

Whore the tenant of a farm held on a verbal 
tenancy becomes bkjjt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment. — Re Wadslky, Bettinson’s Re- 
prEvSentative V. Trustee (1925), 94 

L. J. Ch. 215 ; [1925] B. & C. R. 70, D. C. 

7764a. — — Liability for rates for period of occupa- 
tion until disclaimer.] — Wliere a trustee in 
bkpcy. goes into occupation of onerous pro- 
perty & subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Re Lister, 
Ex p. Brai>ford Overseers & Bradford 
Corpn., [1926| Ch. 149 ; sub nom. Re Lister, 
Bradford Overheerh & Corpn. v. Dur- 
rance, 95 L. J. Ch. 145 ; 42 T. L. R. 143 ; 
sub nom. Re Lister, Ex p. Bradford 
Overseers &; Corpn. v. Durrance, 134 
L. T 178; 90 J. P. 33; 24 L. G. R. 67; 
[1926] B. & C. K. 5, C. A. 


PART XX. SECT. 16. SUB-SECT. 6.— A. 

7666 i. RigM to diaclaim — Lease .] — 
Office Specialty Manufacturino 
Ck). V . Eastern Trust Co., [1931] 3 
M. P. R. 526.— -CAN. 

7672 i. Within what time — Extension 
of time — Power of court to grant .) — 
Re Rogers (Deceased) (1926), 26 
a R. N. S. W. 526 ; 43 N. S. W. W. N. 
143.— AUS. 

7676 i. Sufficiency of disclaimer — 
Delay in taking decisive steps.) — By 
virtue of Bkpcy. Act, e. 52. when the 
trustee does not decide, within a 
month after the bkpcy.. to retain 
premises held under a tenancy not 
yet expired, this is taken to be a 
disoiaimer of the premises & puts an 


end to the tenanf^y & also to a sub- 
tenancy created by the tenant. — 
Seouikr V . DumaeNE (1922), Q. R. 
60 S. O. 625.-~CAN. 

7076 U. Verbal disclaimer— No 

consent of creditors.) — Held : the 
assignee could not make a disclaimer 
of a debt without the consent (A the 
creditors. — B rowne v. Sidney Mills, 
Ltd.. [19201 28 B. C. R. 73.— CAN. 


PART XX. SECT. 16, SUB-SECT. 6.— E. 

7761 1. On trustee — Right to remove 
fixtures.) — Where A. purchased a 
tenant's interest in leased premises 
including trade fixtures & the last 
tenant had made an assignment for 
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the benefit of creditors to deft., who 
^ve a disclaimer : — Held : the fixtures 
belonged to deft., & he had the right 
to remove them within the three 
months* delay given by Creditors’ 
Trusts Deeds Act, s. 55 (1). — Winte- 
mute V. Taylor, [1919] 2 W. W. R. 
882.— CAN. 


•d. On creditors — Disclaimer of assets. ] 
— A secured creditor put in a claim 
against bkpt.’s estate for certain 
assets, which assets the trustee dis- 
claimed : — Held : the ot. could not 
order the trustee to accept those assets 
as part of the estate. — Re Canadian 
Carpet & Comforter Manufacturing 
Co., Ex p. A.-G. FOR Canada, [1924] 4 
D. L. R. 1307 ; 6 0. B. R. 54.— CAN. 
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7769. Add* Annotations: — Refd. Harrison v, 
Holland, [1921] 3 K. B. 297 ; Chillingworth 
V, Esche, [1923] 1 Ch. 670. 

7770. Add. Annotation : — As to (1) Consd. ITolme^ 
V. Watt, [1935] 2 K. B. 300. 

777S, Add. Annotations: — Consd. Re Hyams, 
Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Re Lister, Bradford Overseers & 
Corpn. v. Durrance (1925), 42 T. L. R. 143. 

7778a. .] — After a debtor has been 

adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 64 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Re Hyams, Kx p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
130 L. T. 237 ; [1923] B. & C. R. 173, C. A. 

7780. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7782a. Rights as to statutory tenancy — ’ 

Under Rent Restriction Acts.] — The edect o! 
a disclaimer by a trustee in bkpcy. of bkpt.^s 
interest in a quarterly tenancy is to deprive 
, the tenant of ^lny further interest in the 
demised premises, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts. — Reeves v. 
Davies, [1921] 2 K. B. 480 ; 90 L. J. K. B. 
075 ; 125 L. T. 354 ; 37 T. L. R. 431, C. A. 
AnnoialUms : — Consd. Iloo u. TUissoll, [1928] 2 K. B. 117. 
Reid. Mellows r. Low, I1U23] 1 K. B. 622 ; Parkinson v. 
Noel 119231 1 K. B. 117. 

7782b. .] — A statutory tenancy 

under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property *’ 
of the tenant within 1914 Act, s. 107. j 

Pltfs. having lot to deft, a dwelling-house 
to which the Act of 1920 applied, deft, j 
retained possession of it after the expiration 
of tlie terra under the provisions of that Act. 
Deft, was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the bouse. In an action by pltfs. against 
deft, for possession of the house & mesne 
profits : — Hidd : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “property” within 1914 Act, 
8. 107, & passed under sect. 63 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist <fe was no longer available for the 
benefit of deft., & consequently pltfs. were 
entitled to judgment. — Parkinson v. Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B 301 ; 128 
L. T. 538 ; 07 Sol. .To. 184 ; 21 L. O. R, 130. 
AnnoicUions : — v*!* to (1) Consd. KeoveH v. Dean, Nunn v. 

7770 ii. Right to possession. ] — 

A niontlily tenant remained in poe- 
nession after being adjudicat/ed in- 
solvent. The official assignee having 
disclaimed Interest : — Held : the land- 
lord was entitled loan order for posses- 
elon , — Re Abubakkr Haji Abdulla 
( 1924), I. L. II. 48 Bom. 680.— IND. 

7787 UI. .J— A disclaimer of a 

lease by an aseiraee for the benefit of 
creditors : — Held : to operate as a 
forfeiture & not aii a surrender. Si to 
ofTect the termination of a eub-loose 
granted by the assignor. — Kerr v. 

Capital Grocery, Ltd., [1921] i 


Pellegrini, 923] 2 K. B. 804. Ezpld. Lovibond v. Vincent, 
[1929] 1 K. B. 087. Overd. Sutton v. Dorf (1932), 76 
Sol. Jo. 3.59. As to (2) Refd. Mellows v. Low, [19231 
1 K. B. 622 ; Roe v. Russell, [1928] 2 K. B. 117. 

7782c. .] — Sutton v . Dorp, No. 

7081b, ante. 

7789a. On mortgagee — Of shares — Bankrupt’s 
name still on register.] — W ise v. Lansdell, 
No. 7fi89a, ante, 

7791. Add. Annotations : — Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1920] Ch. 149. 
7793. Add. Annotations : — Folld. Morris & Sons, 
Ltd. V. Jeffreys (1932), 148 L. T. 50. Refd. 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 

7793a. .] — Disclaimer of a lease by 

a trustee in bkpcy. operates as a discharge 
of a surety for payment of the rent, notwith- 
standing that part of the demised premises 
have been sublet before the bkpcy. The 
lessee of certain premises was adjudicated a 
bkpt., & his trustee, acting in pursuance of 
the powers conferred on him by Bkpcy. Act, 
1914 (c. 59), s. 54, disclaimed the lease. 
Prior to the bkpcy., the lessee had sublet a 
portion of the premises. Deft, had guaran- 
teed the payment of the rent, & the lessors 
claimed from him sums equal to the rent 
which would have accrued if the lease had 
still been in existence : — Held : the dis- 
claimer discharged the surety, on the ground 
that if the surety were called on to pay he 
would have a right of proof against bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 
released from all liability. — M orris (D.) & 
Sons, Ltd. v. Jeffreys (1932), 148 L. T. 
50 ; 49 T. L. R. 70. 

7801a. .] — Naish v. Tatlock (1794), 

2 Hy. Bl. 319 ; 126 E. R. 573. 

Annotations Consd. Vincent v. Godson (1853), 1 Sm. & G. 
384. Refd. How V. Kenuet (1835), 3 Au. & El. G59. 

7801b. .] — Beard v. Davidson (1843). 

1 L. T. O. S. 640. 

7811. Add. Annotation : — Consd. Re Farrow’f 
Bank, [1921] 2 Ch. 164. 

7821. Add. Annotations : — Retd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7832. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1025), 42 T. L. R. 143. 

7835. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7836. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 


PART XX. SECT. 16.* SUB-SECT. 6. 

7816 i. in what oases — Trustee elect- 
ing not to The order for pospes- 

siou under Bkpt. & Insolvent Act, 
1867 (Tr.), 8. 271, is consequential upon 
the order to assignees to elect, & 
though the ludge has a discretion, yet 
upon the assignees electing not to take 
the premises, there is a primA fade 
duty upon the Judge to make the order 
for possession unless good reason is 
shown to the contrary, the object of 
the sect, being to protect the landlord 
from being left with a bkpt. tenant. — 
Re Keane (1922), 67 1. L. T. 6.~1R. 


W. W. K. 1221 : 59 D. L. R. 388 ; 1 
C. B. li. 490.— CAN. 

7788 i. Liahilily to ejectment .] — 

\Vh(^ a tenant, who has replaced 
bkpt; on disclaimer of the lease by the 
trustee, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to quit the premises, if the latter 
does not avail himself of his rights 
under 11 & 12 Geo. 5, c. 17, s. 43, but 
contests the action & allows It to 
proceed to judgment, he cannot then 
present a petition invoking his rights. 
— Skouier e, DUFRBflNK (1922), Q. R. 
60 8. O. 52.5.— CAN. 
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Re Lister, Bradford Overseers & Corpn, v. 
Durrance (1926), 42 T. L. R. 143. 

7848. Add, Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7854. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7854a. Joint tenants.] — A landlord who 

has proved in the bkpcy. of one of two joint 
tenants of premises for arrears of rent is 
entitled to levy a distress on goods of the 
other tenant on the premises for the same 
arrears, at any rate so long as no dividend has 
been paid to him in the bkpcy. 

Semble : a distress can properly be levied 
on the tenant’s own goods for arrears of rent 
already proved for in his bkpcy. so long as 
no dividend fias been received by the landlord 
in the bkpcy. It is not until a dividend is 
being paid that the landlord is put to his 
election between the two remedies. — Holjmf:s 
V. Watt, [1935] 2 K. B. 300 ; 104 L. J. K. B. 
654; 153 L. T. 58, C. A. 

7854b. No dividend received.] — Holmes 

V. Watt, No. 7854a, ante. 

7856. Add. AnnoUdion : — Consd. Woolwich hhiuii- 
able Buildiu.. Society v. Preston, [1938] 
Oh. 129. 

7867a. One year’s rent due before registration of 
composition deed.] — Williams v. Cadbury 
(1807), L. K. 2 0. P. 453 ; 36 L. J, 0. P. 233 ; 
16 L. T. 354 ; 15 W. R. 905. 

Anrujidtions : — Distd. Selby v. Gmivoa (1808), L. R. 3 C. R. 

5U4. FoUd. lie Douglas, Ex p. Ryder (1871), G Ch. App. 

413. 

7888. Add. Annotation: — Apld. Rc Wells, [1929]’ 
2 Ch. 269. 

7869. After this case add : — 

.] — See Bkpcy. Act, 1914 (c. 59), e. 35 j'1). 

.] — The lessee of a farm, in respect of 


which the rent was payable quarterly, died 
intestate in 1928, & his administratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time duo to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), 8. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property : — Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, Si ho was entitled 
to distrain for the three quarters’ rent. — 
Re Wells, [1929] 2 Ch. 269 ; 98 L. J. Ch. 
407 ; 141 L. T. 323; [1920] B. Si C. R. 119. 

7873. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

7878. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

7913. Add. Citation :-~\2 L. T. 25. 

7931a. .] — Assignees of a bkpt. agreed to 

sell a part of his estate, & filed a bill for 
specific perfoT’mance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, ui>ou a reference as to title, 
the assignee in insolvency offered to concur 
in the sale : — Ucld : a good title could bo 
made. — Sidebotuam v. Barrington (1841), 
4 Beav. 110 ; 10 L. J. Ch. 302 ; 5 Jur. 429 ; 
49 E. R. 280. 

Annotation : — Reftl. Frasor v. Wood (1845), 8 Ileav. 339. 


PART XX. SECT, 17. SUB-SECT. 1. 

0 i. .] — The debtor co., before 

its authorised assignment lu bkpcy., 
was indebted to its landlord for rent. 
The landlord distrained for rent, & the 
debtor's goods on the demised premises 
were under seiziu’e by the landlord & 
in its possession when the debtor’s 
assignment became elloctivo, & a 
custodian was appointed : — Held : the 
landlord was at that time a secured 
creditor, within Bkpcy. Act, & the 
custodian, ns custodian, never came 
into possession of the goods nudor 
distress for rent . — He Paterson (D. S.) 
& Co.. [1931] 0. R. 777 ; 12 C. B. R. 
433.— CAN. 

7847 ii. ,] — A landlord cannot 

distrain for rent after the making of a 
receiving order . — He Jenny Lind 
Candy yuors. Ltd., [1935] O. R. 119. 
—CAN. 


PART XX. SECT. 17, SUB-SECT. 3. 

*e. Property claimed by lienholders 
mortgagees. ] — Held : the prohibition 
in Landlord’s Rights (Bkpcy.) Act, 
Alta., 1924 (c. 12), s. 3, as to distress 
for rent not applicable to above pro- 

{ )erty, the estate having no beneflcla] 
nterost therein. — Re Hamilton & 
Oaites, [1928] 2 D. L. R. 514 ; [1925] 
1 W. W. R. 172 ; 5 0. B. R. 465.— CAN. 

PART XX. SECT. 17, SUB-SECT. 4. 

t i. .1 — A sheriff who has seized 

& is in possession under a landlord’s 
distress warrant prior to the tenant 
making an authorised assignment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee in bkpcy. on 
demand. — Re Work & Day B^tate, 


11921] 2 W. W. U. 94; 58 D. L. R. 
377 ; 1 C. B. K. 553.— CAN. 

PART XX. SECT. 17. SUB-SECT. 5. 

7866 vii. .]— A land- 

lord claimed. In bkpcy. proceedlngH, 
the same jniority in respect of taxes as 
for the rent: — Held: while a mere 
covenant to pay taxes Is not a eovenant 
to pay rent, ttie imrtiea to a lease can 
stipulate that the taxes which the 
lessee covenants to pay shall bo deemed 
to bo rent & may bo recovered in tlie 
same way ; & the landlord has the 
same priority in respect of the unpaid 
taxes as he has in respect of rent llxed 
by the reddendum. — He National 
Piano Co., [19311 3 D. L. R. 298 ; 66 
O. L. R. 303 ; 12 C. B. R. 52.— CAN. 

7868 II. .1 — He Williamson 

(1927), 38 B. C. R. 479.— CAN. 

d i. Goods seized by lamllord — 

LixUnlily jor costa of seizure.] — Held: 
the tnistee was entitled to the posses- 
Sion of the goods without paying the 
costs of the seizure. — Gardner v. 
Guy Street Garaob (1922), 70 

D. L. R. 57.— CAN. 

sg. Distraint before assifrnment — 
Effect of JxiTidlord S Tenant Ad, 1931 
{Man), 8. 45 — Preferential lien limited 
to three months* arrears.] — Sect. 12 of 
Distress Act, R.S.M., 1913, has not 
been impliedly repealed by Landlord 
& Tenant Act 1931, but, even if It has 
spite of an order pronounced upon him 
been, the landlord's rights are curtailed 
to the same extunt by sect. 45 (1 ) of the 
latter Act. “ The preferential lien of the 
landlord for rent,*’ within sect. 45 (1), 
includes his claim as a secured creditor 
created by a distress made before the 
assiiBUDeut . — Re Muhkat (G. W.) & 
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Go., Ltd.. [1934] 3 W. W. R. 491. - 
CAN. 

PART XX. SECT. 18, SUB-SECT. 1. 

7007 v liond- -Purchased by 

banicrupt from trust of which bank- 
rupt sole trustee — Refusal to assign — 
Person appointed to assign .] — The 
estate of bkpt., who was serving 
a sentence of penal sorvitudo, In- 
cluded an interest amounting to £50 
in a bond & disposition In security. 
He had bought the interest from a 
trust in which ho was solo trustee, 
but be had never had the title trans- 
ferred from himself as trustee to him- 
self as an Individual. The borrower 
offered to repay the loan on rocctj)t of 
a valid dlscnarge, but he would not 
accept a discharge signed by the trustee 
In bkpcy. The trustee, therefore, 
prepared an assignation of the bond by 
bkpt. to hiruHelf, but bkpt. refused 
to sign It, & persisted in bis refusal 
In the Hheritf Ct. No puins could 
follow, us bkpt. was already in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
manner proposed having lodged In 
process letters of connent thereto, the 
ct., in view of the smull sum Involved, 
granted the T)rayer of the petition. — 
I^ennell’b Trustee, [1928] 8. C. 605. 
—SCOT. 


PART XX. SECT. 18, SUB-SECT. 2. 

h i. Nature of trustee's title .] — 

Doe d. Rankin v. Andrews (1883). 
22 N. B. R. 425.— CAN. 


HERO (Out.), [19271 4 D. L. R. 
8 C. B. R. 468.— CAN. 
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7949. Add. AnnotaHona : — Apld* Parey v. Cooper, 
[1927] 2 K. B. 384. Retd. Boorne v. Wicker, 
[1927] 1 Oh 667. 

7960. Add. Annotations : — Apld. Parey v. Cooper, 
[1927] 2 K. B. 384. Retd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

7950a. .] — If bkpt. join with his trustee 


in selling the goodwill & business previeusly 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him. — Buxton & High Peak 
Publishing & General Printing Co. r. 
Mitchell (1885), 1 Cab. & El. 627, 


Actions, Arbitrations, and other Legal Proceed- 
by and against Trustee and Bankrupt. 


Part XXL— 
ings 

7968a. .] — Qu. : whether the assignee 

of an insolvent can maintain an action against 
an attorney for negligence in preparing a 
lease for the insolvent, whereby he failed to 
obtain possession of the premises demised. — 
Delapibld V. Pbeeman (1829), 6 Bing. 294 ; 
3 Moo. & P. 704 ; 8 L. J. O. 8. C. P. 70 ; 130 
E. R. 1293. 

< 

7974. Delete the words the damage sufiCered, 
if any . . . claim should be made.” 

7984. Add. Annotation : — Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

7992. Add. Annotations: — Aa to (1) Consd. Jos- 
* selson V. Borst, [1938] 1 K. B. 723. Refd. 


Ellis V. Torrington (1919), 89 L. J. K. B. 
369. 

8000. Add. Annotation : — Refd. Me Horder, Ex p. 
Trustee, [1936] 2 AU E. R. 1479. 

8002. After this case add “ See, now. Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1921] 
W. N. 362.” 

8024a. Against receiver for debenture-holders — 
Act of bankruptcy consisting in sale of pro- 
perty to company.] — On Jan. 9, 1929, 8., a 
builder, assigned his business & assets to a 
limited co. in consideration of shares in the 
CO. On Jan. 14, 1929, the co. issued de- 
bentures charged on its assets & undertaking. 
On Feb. 14, 1929, a receiver was appointed 


PART XX. SECT. 18, SUB-SECT. 4. 

ig. Inadequacy of price — Whether 
ground for resdanion .] — -The ot., under 
the oircumBtano38 of the oaHe, refufiod, 
upon the application of a debtor who 
had assignoa all his property in trust 
for his creditors, to set aside a sale 
made by the trustees, on the ground 
of Inadequacy of price. — L inton v. 
MIOHIK (1859), 7 Gr. 182. — CAN. 

PART XXI. SECT. 3, SUB-SECT, 1. 

k (p. 977) I. Production of 

power of attorney .] — A trustee resident 
In Ontario was replaced by a trustee 
resident in Quebec, who was authorised 
to proceed with the action of the former 
trustee but failed to produce any 
power of attorney : — Held: production 
not necessary. — M orris r. Klink, 
Dkmkrs. Qarnishek (1022), 60 D. L. K. 
330.~CAN. 

sb. Duty to sue in official name .] — 
Pltf., in his oflicial oapaoJty as trustee 
in bkpoy., ueed his own name instead 
of his offloial title In an action : — Held : 
to avoid any dlffloulty the action 
should be treated as an issue directed 
under Bkpey. Rule 120, as the form 
of action only affected the question 
of costs. It was of no real conse* 
quonoo as Bkpoy. Act, s. 16, providing 
that tho trustee may sue in his own 
name, is permissive. — Fitzgerald v. 
MoMorrow. [1923] 4 D. L. H. 619 ; 
62 0. L. R. 383 ; 3 C. B. R. 29.— CAN. 

7998 ii. .1 — Except in those 

oases where a creditor Is authorised 
under Bkpoy. Act, s. 36, to take pro- 
oeedlngs. any proceeding to be t/oken 
for the benefit of bkpt. *8 or authorised 
askgnor's estate must be taken by 
the trustee or authorised assignee. — 
HouLDiNG V. Canadian Credit Men’s 
Trust Assoon., Ltd., [19211 2 W. W. R. 
899 ; 14 Sask. L. R. 356.— CAN. 

8000 iil. Proceedings begun in 

wrong court — Transfer of proceedings.] 
— Where proceedings had been oom- 
menred in the wrong ot. ; — fleW ; tho 
prooeedings should be continued under 
Bkpey, Act, r. 120: & an order trans- 
ferring the proceedings to the bkpoy. 
side should be made If neoessary. — 
Saltbb & Arnold, Ltd. e. Dominion 


Bank, [1922] 3 W. W. R. 209 ; 68 
D. L. R. 762.— CAN. 

8000 Iv. Application at chambers 

for declaration — Matter within iuris^ 
diction of Bankruptcy Court.] — Whore 
there was no question in the action 
that could not be fully & effectually 
dealt with by the judge in bkpey. in 
the summary way provided by r. 120 : 
— Held : the application must be 
referred to the judge in bkiicy. to be 
dealt with by him, an interim injunc- 
tion to stand in tho meantime. — 
Eastern Trust Co. e. Lloyd Manu- 
PACfTURiNa Co., [1923] 2 D. L R. 852 ; 
66 N. S. R. 246 ; 3 C. B. R. 710.— CAN. 

8000 V. Action to set aside 

settlement made by banicrupt .] — A 
trustee in bkpoy. brought action in the 
Supremo Ct. to set aside a sottloment 
made by bkpt. in favour of deft. & 
voidable under Bkpoy. Act, s. 29 : — 
Heid : the action was improperly 
taken* the trustee should have pro- 
ceeded under r. 120, which provides 
a summary method of disposing of 
matters ot this kind by a motion in 
chambers, which may afterwards take 
tho form of an Issue or trial ; the ct. 
should discountenance costly pro- 
ceedings when summary & inexpensive 

S roceeaings are open to the trustee. — 
tillwater Lumber & Shingle Co. 
V. Canada Lumber & Timber Co., 
[19231 2 D. L. R, 900 ; 32 B. C. R. 81 ; 
[19231 1 W, W. E. 1333.— CAN. 

8000 vi. l*TOceedino8 to set aside 

sale or transfer by bankrupt. ] — Ad 
action by a trustee in bkpoy. to set 
aside a conveyance by debtor must be 
oommenoed as prescribed by r. 120, 
by summary application to the bkpey. 
judge In ohambers, & not by a writ of 
summons in the Ct. of K. B. — Be 
Viscount Grain Growers Co-opera- 
tive AssooN.'B Trustee v. Brumwell 
& Royal Bank J1924] 3 D. L. R. 803 ; 
[1924] 8 W. W. R. 64 ; 5 C, B. R. 94.— 
CAN. 

8000 vii. Appellate court — AP‘ 

peal against iudgmeni in favour of 
bankrupt — Judgment assUmed by bank> 
rupi to third pariy.y—Held : the trustee 
in h*ki>oy. had a right to resume the 
action in the interest of the estate. — 
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I'REKDMAN V. HABT, Be BAITTLB 
(1922), 68 D. L. H. 288 ; 2 C. B, R. 
536.— CAN. 

sj. Assent of inspectors — Whether 
necessary — Motion for directions.] — Re 
Jacobson, Ex p. Goldberg (N. B.), 
[1927] 2 D. L. R. 363 ; 8 C. B. R. 268.— 
CAN. 

sk. Application for interim in- 
junction — Undertaking as to damages. ] — 
Held : should be made binding on a 
trustee in bkpoy. personally, when 
suing in his offlcial capacity, unless the 
ct. is satisfied that the estate In his 
hand-s wiU be sufficient to answer 
damages. A trustee Is under no obliga- 
tion to take such a proceeding without 
proper indemnity from the creditors. — 
Brenner’s Trustee v. Brenner, 
[1923] 3 D. L. It. 1097 ; 52 O. L. R. 
874 ; 3 C. B. R. 84.— CAN. 

b1. Right to take proceedings under 
State Bankruptcy Act — Effect of Federal 
Act.] — Prior to the date of the com- 
mencement of tho Bkpey. Act, 1924- 
1928, an order for the sequestration 
of tho estate of P. was made In the 
Bkpey. Ct. of this State. Subse- 
quently to that date the offlcial assignee 
had taken out a notice of motion under 
Bkpey. Act, 1898, s. 134, claiming 
against E. certain property as p€irt of 
the bankrupt’s estate : — Held : the 
official assignee had, under the State 
Bankruptcy Act, prior to tho com- 
menoement of the Bankruptcy Act, 
1024-1928, acquired the right. Sc had 
a duty imposed on him, to institute 
the proceedings under sqpt. 134 of the 
State Act.— Re Parsons (1928), 28 
S. R. N. S, W. 575 ; 45 N. 8. W. W. N. 
158.— AUS. 


PART XXL SECT. 8, SUB-SECT. 2. 

•m. Against holder of lien note on 
chattels — DescriptUm of chattels alleged 
insufficient.'p—HeJd : the trustee had 
no status to attack the lien note 8l 
it was valid as against him. The 
holder of the note must, on demand by 
the trustee, identify tho ohatteu 
within ten days . — Re Gaddbkad, 
Exp. Carbutsebs (1922). 68 D. L. R. 
783.— CAN. 



VoL V.— Bankraptoy. Cases 8024a--8092. 


by the debenture-holders. On May 23, 1929, 

S. was adjudicated a bkpt. , & on May 27,1 929, 
a trustee in bkpcy. was appointed. On 
Apr. 15, 1930, an order was made by Clauson, 
J., upon a motion by the trustee against the 
CO. & the debenture holders declaring that 
the assignment of Jan. 9, 1929, was fraudu- 
lent & void & an act of bkpcy. & that the 
assets of the bkpt. purported to be thereby 
assigned formed paA of his estate & vested 
in the trustee for the benefit of his creditors ; 

& the CO. was ordered to deliver up to ‘the 
trustee or to account to him for such of the 
assets as had come to the hands of the co. or 
of any person by the order or for the use of 
the CO. The receiver on taking possession 
converted to his own use chattels of the 
bkpt. consisting of plant &. machinery, motor 
vans & office furniture &, carried on the 
bkpt.’s business of a builder, in the course of 
which he completed a number of current 
building contracts & received payment there- 
under from the building owners. On Dec. 23, 
1931, the trustee elected to treat the receiver 
as a trespasser & claimed that the receiver 
(who by leave of the ct. was made a resp. to 
the motion o" the trustee in place of the 
debenture-hohJers) by so taking possession, 
intermeddling with or trespassing on the 
assets, contracts &■ possessory rights which 
passed to him was a trespasser &/or guilty 
of conversion «Sc/or interference with the 
trustee’s contractual rights & was liable in 
damages for the value of all the assets & 
for the net moneys paid by the building 
owners under the building contracts as money ' 
had & received to his use. The receiver did 
not dispute his liability to account to the 
trustee for the sum of £2,600, the value 
of the chattels which he had convertc^d *‘0 his 
use, but resisted the trustee’s claim to reco ver 
as damages for their conversion a sum equal j 
to the profits that would have accrued to 
him from the building contracts but for the 
acts of the receiver ; — Held : the tnistee 
having elected to treat the receiver as a 
wrongdoer in completing the contracts was 
not entitled to treat the contracts as having 
been kept alive for his benefit or to call upon 
the receiver to account for the profits realised 
by such comi)letion as special damages for 


conversion or as damages for wrongfully 
intermeddling with the contracts between the 
bkpt. & the building owners ; also the profits 
made by the receiver on the contracts com- 
pleted by him could not on the facts of the 
case be treated as money had received to 
the use of the trustee. — Be Simms, Ex p. 
Trustee, [1934] Ch. 1 ; 103 L. J. Ch. 07 ; 
[1933] B. & C. ii. 176 ; 8ub nom. Be Simms, 
Ex p. Trustee v, Williams, Simms, Ltd. & 
Gillett, 149 L. T. 463, C. A. 

Annoiaiion : — ^Refd. Joly v. Pinhoe Nurseries, Ltd., [1936] 1 
All E. R. 841. 

8025a. Sale of goods — After making of vesting 

order.] — Ford v. Dabbs (1843), 6 Man. & Q. 
309 ; 6 Scott. N. R. 192 ; 12 L. J. O. P. 134 ; 
134 E. R. 683. 

Annotations : — Re!d. WllHams r. Chambers (1847), 10 Q. B. 
337 ; JaoksoD v. Burnham (1852), 8 Exoh. 173. 

8033. Add, Annotation : — Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 

8040a. .] — A. was in possession, on 

Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges wore demanded 
from A. in Mar. 1848 : — Held : the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
& a conversion pending their title. — Stan- 
field V, Staffe'(1849), 13 L. T. O. 8. 489. 

8044. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

8064. Add. Annotation : — Refd. Ord v. Ord, [1923] 
2 K. B. 432. 

8067. Add. Annotation : — Refd. Torrens v, I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

8081. Add. Annotation : — Refd. L. v. L. (1934), 60 
T. L. R. 441. 

8089. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

8092. Add. Annotations : — Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371 ; 
Sullivan v. Constable (1932), 48 T. L. R. 267, 


8028 ii. A ction already brought by 

bankrupt. ] — Held : it might be continued 
by the trustee. — Brenner tJ. American 
Metal Co., [1920] 19 O. W. N. 239; 
65 D. L. R. 702 ; 1 C. B. R. 375.— -CAN. 

8034 ii. Unpaid purchase price 

of shares — Sold by broker.] — Where a 
trustee in bkpcy. gave shares bolongring 
to bkpt. '8 estate to a broker to be 
sold by him & the broker became 
bkpt. : — Held : the trustee was en- 
titled to sue the purchaser for the price 
of the shares. — Finlayson v. Balfour, 
White & Co., Re Thornton Davidson 
& Co. (1922), 70 D. L. R. 66. — CAN. 


1 i. Proceedings to set aside writ — 
Issued by mortgagee to enforce security.] 
—An eu^Ignment under Bkpcy. Act 
does not prevent the holder of a mtge. 
upon a vessel from enforcing his 
security before the Exch. Ct. in 
Admlty., & a motion by the assignee to 
set aside the writ of summons & 
warrant of arrest issued in the ct. by 
the mtgee. against the ship should be 
dismissed with costs. The only right 
of the assignee under Bkpcy, Act is 
to defend the action & be cannot 
otherwise interfere therein. — White & 
Co. V . The Ionia (1922), 69 D. L. R. 
94 ; 20 Bioh. C. R. 327.— CAN. 


■n. Adion to recover money paid by 
bankrupt in breach of trust ] — The 
tnistee in bkpcy. has no right of action, 
at least without authority from the 
cestuis Que trusty to recover trust 
money which was held by bkpt. & 
paid by him In breach of trust to 
others. — Salter & Arnold, Ltd. v. 
Dominion Bank, [1922] 2 W. W. R.. 
280 ; 68 D. L. R. 767.— CAN. . 

k i. Proceedings to recover land 
acquired coUusively by third party .] — 
TBUaTEB, etc. v . Pabdk (1921), 42 
N. L. R. l.-~S. AF. 


so. Proceedings to impeach sale of 
oods under Bulk Sales Act. 1917.1 — 
le Packer. [19271 3 D. L. R. 330 ; 60 
>. Li. R. 40l— CAN. 


■p. Proceedings to recover debts — 
Presidency ftoums Insolvency Act .) — 
Presidency Towns Insolvency Act. 
8. 7 , Is not limited In its scope to matters 
in which the official assignee, by the 
operadon of the Insolvencv law, claims 
a higher title than what the Insolvent 
himself would have had, & the official 
a^gnee is entitled to proceed by way 
of motion under sect, 7 In oases where 


he has a money claim against strangers 
to the insolvency, the only limitation 
placed on the Jurisdiction of the In- 
solvency Ct. being that, when once 
the official assignee has summoned a 
witness, under sect. 36 of the Act, 
& that witness disputes his indebted- 
ness, the official assignee bos no option 
but to proceed by way of suit. Where 
the official assignee, standing in no 
higher position by reason of the special 

S ro visions of the Insolvency law than 
he bkpt. himself, seeks to recover a 
debt which is not admitted, it is a matter 
of discretion for the Judge sitting in 
Insolvency whether In any given ease 
he should deal with such a claim in 
the Insolvency Ot. or refer It to the 
machinery of the ordinary eta. — 
Official Assignee v, Narasimha 
MudaliaR (1929), I. L. II. 52 Mod. 
717.— IND. 

■q. Action under Deaths by Accident 
OompensationA c^, 1908.1 — The statutory 
rights of action, given to a person by 
Deaths by Accident Compensation Act, 
1908, does not in the event of such 
person’s bkpcy. pass to the official 
aasignee under Bkpcy. Act, 1908, 
8. 61. — Re Richter, [19291 N. Z. L. Xi- 
364.— N.Z. 
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English and Empike Digest Supplement, 


8097. Add, Annotation : — Consd. Knight v. Pon- 
sonby, fl926] I K. B. 645. 

8104a. Costs of carrying out order of court.] — 

Upon a motion by a trustee in bkpey. to 
which bkpt.’s wife was resp. a declaration 
was made that ceitain furniture w’hich was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
<fe incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of throe firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s soli’s.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
» the ground that the costs relating to the 
purchase of the furniture hy or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore witliin the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included . — He Lavey, Ex p. Cohen & Cohen, 
[1920] 3 K. B. 025 ; 90 L. J. K. B. 31 ; 
[1920] B. & C. R. 182 ; subsequent proceedings, 
[1921] 1 K. B. 344. 


8104b. Costs of transcript of shorthand notes 

of evidence.] — The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s fees 
accordingly. On motion for a review of 
taxation : — Held : having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
doing. — Re Marks, Ex p. Vann, [1923] B. & 
C. R. 92. 

8114. Add. Annotatioti : — Refd. Re Wait, [1926] 
Ch. 962. 

8138a. After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of bis trustee to intervene & 
claim it. — Dyster v. Randall & Sons, [1926] 
Ch. 9.32 ; 95 L. J. Ch. 504 ; 135 L. T. 596 ; 
70 Sol. Jo. 797; [1926] B. & C. R. 113, C. A. 

8168a. S. P. Matthews v. Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, C. P. 104 ; 129 E. R. 
160. 

Annotation: — Consd. Whitworth t;. Hall (1831), 2 B. & Ad, 
G95. 

8172a. .] — Owen v. Lavery (1900), 16 T. L. R. 

375, C. A. 

8195. Add. Annotations : — Distd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
Iluddersfield Fine Worsteds v. Todd (1925), 
134 L. T. 82. 

8200. Add. Annotations : — Consd. Knight v. Pon- 
sonby, 11925] 1 K. B. 545. Refd. Maatschap- 
pij voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166. 


PART XXI. SECT. 3, SUB-SECT. 6. 

8099 V. .] — Burns 

V. Graham, [19231 4 D. L. R. 1111; 
53 O. L. U. 226 ; 4 C. B. R. 190.— 

CAN. 

8099 vi. Action 

commenced without obtaining indemnity 
from creditors.] — Held, : if it were 
neoessary under Bkpey. Act. s. 68 (2), 
& r. 54, that a spoolal reason for award- 
ing costs against the trustee personally 
should be assigned, It was the failure 
to arrange an indemnity before in- 
dulging in speouiatlve litigation know- 
ing that he had no assets. — Thorn r v. 
Canadian Strkrino Whkel Co., 
[19231 4 D. L. R. 1127 ; 52 O. L. R. 
460 ; 2 C. B. R. 445.— CAN. 

8099 vii. .1 — Held: 

Bkpey. Act, 8. 68 (2). provides that 
** subject to the provisions of this Act 
Sc to Genera] Rules, the costs of & 
incidental to imy proceeding in ct, . . . 
sh«ill be in the dlserelion of the ot.*’ 
The word “ ct. ” has Impliedly a wider 
meaning than that given in the inter- 
pretation diause, & sect, applies to 
the Ct.. of Appeal. In the present case 
the clause making the trustee person- 
ally liable should not be struck out. — 
He Kwonq Tai Chong Co.’s Assign- 
ment (1922), 65 D. L. R. 132 ; [19221 
2 W. W. R. 229, aub nom. Canadian 
Orbdit Men’s Trust Asbocn., Ltd. 
p. Jang Bow Kee & Yin Shee 
(1922), 31 B. 0. R. iO.— CAN. 


PART XXI. SECT. 4. 

8106 iv. .] — If a creditor desires 

to proceed against the trustee in 
another province he must apply to the 
ct. having original jurisdiction for an 
order under Bkpey. Act, s. 71 (2), & 
the judge possessing discretionary 
powers would be entitled to consider 
whether in all the circumstances it was 
advisable to ask for the osslstanoe of 
a bkpey. ot. in another province. When 
the ots. of any one province are seized 
with the administration of an Insolvent 
estate, they should not permit any 
other ct. to interfere except with its 
leave or oonourronoe. — lie Bryani', 
ISARD & Co,. [1924] 1 D. L. R. 217; 
4 C. B. R. 317.— CAN. 

8132 iii. .] — Re 1*enticton 

Hotel (X)., Ltd., [1937] 3 W. W. K. 
36.— CAN. 

■r. Action to recover possession — 
Of partly built ship — For ^rpose of 
cojnpletion,] — A judge of the Bkpey. Ct. 
may grant an application for riicovery 
from the trustee in bkpey. of poesossion 
of ships paitly built & materials in 
oonneotion therewith, & the necessary 
portion of bkpt.’8 building yards 
claimed by appot. under a lien to 
secure the completion & delivery of 
ships in accordance with bkpt.’s con- 
tract & which prior to the order 
declaring the bkpoy. had been taken 
oseession of by empet.. & subsequently 
y the trustee. Such appot., although 
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not a ” creditor ” or " secured 
creditor ” under Bkpey. Act, comes 
within the words “ any other person 
aggrieved by any act or decision of the 
trustee ” in sect. 39. — R. v. Hodges. 
[19211 2 W. W, R. 388 ; 1 C. B. H. 
630.— CAN. 

■t. Action for goods sold db de- 
livered.] — Held: may be brought in 
the name of the original creditor, not- 
withstanding that he has made an 
assignment for the general benefit of 
his creditors. — K rienkk v. Sch after, 
[19191 1 W. W. R. 990.— CAN. 

PART XXL SECT. 5, SUB-SECT. 1.— C. 

h I. .h-Held: bkpt. had 

no right of action, such right being 
vested solely in the oflacial assignee. — 
Timminos V Treadqold, [1923] N. Z. 
L. R. 73.— N.Z. » 

PART XXL SECT. 6, SUB-SECT. 1. 

a 1. For debt due from one 

member of bankrupt firm. ] — Held : after 
an authorised assignment no such 
action could be brought against bkpt. 
without leave. — Re Taylor v. Levkts, 
[1923] 3 D. L. R. 1134 ; 52 O. L. R. 
201 ; 2 C. B. R. 390.— CAN. 

a ii. IVheiher consent of trustee 

sufficient.] — ^A consent by a trustee in 
bkpey. to the bringing of an action by 
a creditor c^rainst the bkpt. which the 
trustee has refused or neglected to 
bring does not satisfy the requirements 
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8276a. Action for specific performance of 

agreement — Time for disclaiming agreement 
unexpired.] — Puttock v. Daintry (1894), 
38 Sol. Jo. 273. 

8281a. To apply for judgment in default of 

defence- -Draft minutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directc‘d that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit. — 
Hatton v. Denison (1926), 70 Sol. .To. .56.5. 

8290a. Defendant making substantial counter- 


claim.] — An action against a deft, who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v, Durro, [1923] W. N. 40. 

8304. Annotations : — For “ Re Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ’* read “ Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.’* 

8306. Add, Citations : — previous proceedings, sub 
nom. Re Somes, Stewart v. Somes (1895), 73 
L. T. 359, C. A. 

8331. Annotation: — For ’’ Mentd. Re Bagley, 
[1911] 1 K. B. 317, 0. A.,” read “ N.F. Re 
Bagley, [1911] 1 K. B. 317.” 

8332. For ” Held : it was necessary,” etc., read 
” Held : it was not necessary,” etc. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 

8335. Add, Annotoiion : — Dbtd. Cotton v, ITeyl, 8398a. Equitable assignor — Undertaking to pay 
[1930] 1 Oh. 510. specific sum out of moneys to be received.] — 

8348. AM. Annotation : — Consd. Cotton v. Heyl, An action for tlio giant to pltf. by deft, of 

[1930] 1 Ch. 610. j)roprietary interests in on invention 

8378. AM. Annotation ; — Refd. Green ti. cornproniiso.l by an order on certain 

Weatherill, [1929] 2 Ch. 213. terms. One of the terms was an undertaking 


of Beet, (ii) of Rk]»ey. Ael., 11. S. (J., 
E)27.~ Hentz V. (UiAUHSE, 2 

W. W. U. 572.~CAN. 

f i. Bankruptcy Act Amendment 

Act, 1923 (c. 31), 8. 10.1 — Re Canadian 
Hart Products, [19271 2 D. L. R. 
359 ; 60 O. L. R. 219.— CAN. 

f ii. By Canadian creditor in 

foreign court.] — Held: the Superior 
Ct. of Quebec sitting in bkpcy* had 
power to stay proceedings instituted 
in the United States by a Canadian 
creditor. — Re Mount Royal Lumber & 
Flooring Co., Morgan Lumber Co. 
V. Scott, [19271 2 D. L. R. 866 ; Q. R. 
42 K. B. 277.— CAN. 

f iii. .1 — I’HIBAG V. Dworsihe, 

[19291 4 D. L. R. 1067 ; 1 W. W. R. 
238 ; 38 Man. L. R. 25 ; 10 C. B. R. 
204.— CAN. 

f iv. Cancellation of assignment 

before trial.] — In an action of debt, 

E ltf. may show that an a.sslgnuient in 
kpey., which had boon pleaded as a 
defence, had been cancelled before 
the trial.— FORBE.S v. Rafuse, [1934} 
3 D. L. R. 734.— CAN. 

sff. Leave of court — When necessary.] 
—Re Duggan, [1931] 3 D. L. R. 815.— 
CAN. 

sh. .] — Whitten & Co. v. 

CowpEK, [1932] 2 D. L. R. 240.— CAN. 

PART XXL SECT. 7, SUB-SECT. 1.— A. 

8237 vii. .1 — A tnietee to whom 

an aesignment has bcMjn made under 
Bkpcy, Act may, with the permission 
of the inspectors, imdor sect. 20 (1), 
proceed with an action begun by 
debtor before the assignment, without 
any leave to proceed, so far as bkpcy. 
proceedings are concerned. But the 
trustee cannot proceed with tho action 
in the name of the insolvent, nor in his 
own name, but only in the official name 
of the trustee. — Re Bhennf.r (N.) & 
Co., Ltd.. [1921] 49 O. L. R. 71 ; 58 
D. L. R. 640 ; 19 O. W. N. 445.-^AN. 

1 1. Personal lidbilUy.] — Where 

Bkpcy. Rule 54 (3) applies, failure or 
neglect by the trustee to anticipate & 
provide against costs being allowed by 


the ct. to deft, may be considered 
justification for not relieving tho trustee 
of his personal liability for the costs. — 
New;. ?' r. 8 t. Jean BAurifiTK Parish, 
[193.31 2 W, W. R. 270.— CAN. 

PART XXL SECT. 7, SUB-SECT. 1.— B. 

ni i. ^-.1 — V/horo an assignee In 

Insolvency elect.), under Insolvency 
Act, 1915, H. 176, to abandon a common 
law action commenced by the insolvent 

C rior to his insolvency, tho action may 
e stayed until further order by the 
ct., but should not be ilismlssod, as 
a dismissal of the action might be 
pleaded in bar os res judicata in a 
future action by tho Insolvent, should 
such an action be commenced by him 
after ho has obtained his certificate of 
discharge. — Millane v. President, 
ETU., OF Shire ok Heidelberg, 11928] 
V. L. H. 62 ; [1928J Argus L. R. 5.— 
AUS. 

PART XXL SECT. 8. 

n I. Order giving creditor right 

to bring proceedings — Appeal from.] — A 
judge sitting in bkpcy. having granted 
a petition by rt'sp., under Bkpcy. Act, 
p. 35, to bo autborlsod to take certain 

S roccodings In tho name of tho trustee, 
ut at rosp.’s own expense, & risk, tho 
Ct. of K. B. held it was a mere pre- 
paratory judgment & on© not subject 
to the control of that ct. : — Held : 
special leave to appeal to the .Supreme 
Ct.. of Canada should not be granted. — 
Mekohantb Bank of Canada v. 
Angers (1921), 67 D. L. R. 604 ; 62 
S. C. R. 354.— CAN. 

q f . To set aside preferential 

transactions — Rights of creditors not 
joining in action.] — Held: creditors 
attacking transactions, & taking all 
tho risk, cannot be compelled, in the 
event of sucooss, to share the fruits of 
their BUOCOSB with those creditors who 
declined to share the risk . — lU Long- 
more (1922), ,52 O. L. R. 670 ; 3 

C. B. R. 200.— CAN. 

r i. To proceed with appeal 

— To Privy Council. 1— Where one 
creditor applied for & obtained an 
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order under Bkpcy. Act. s. 3.'>, allowing 
him to prooi'od, in tho name of tlio 
truHtoe, but ai his own expense & for his 
own benefit : — Held : an appeal to tho 
Privy Council did not lie. — Re. Andrew 
Motherwell oi^ Canada, Ltd. (1924), 
65 O. L. U. 294: 6 C. B. R. 107.— CAN. 

PART XXII. SECT. 1, SUB-SECT. 1. 

1 i. 1924 Act — Right to discharge 

— DiscrcHon of court.] — Ping Lee v. 
Paul Wihe, [1929] 3 1). L. R. 410; 
2 W. W. it. 376 ; 52 Can. O. C. 15 ; 
41 B. C. R. 64.— CAN. 

1 If. .1 — On an applica- 

tion for discharge from custody under 
sect. 7 of Arrest & Imprisonment for 
Debt Act. U. S. B. C., 1924, If the ot. 
1 b satisfied that deft, had no intention 
of quitting the province at tho time the 
writ of capias was Issued, ho should bo 
discharged. — T homfhon v. Soollard 
1930), 41 B. C. R. 206.— CAN. 

sy. Exemption of Indians from arrest 
fordeU—n. S. C„ 1927, ss. 102-10.5.] — 
Exp. Tknahhe, [19311 1 D. L. U. 806: 

2 M. P. U. 523.— CAN. 

go. Renew of order. ]—'lt in open to a 
judge who has granted an ex pnr'.c order 
under s. 3 of ArroBt& ImT>rlsonmcutfor 
Debt Act, R.S.n.C., 1924, to review it 
at largo, i.e., a.s to IrrrgularitleB or as to 
the merits, upon all the materials that 
wore Itoforo him when he granted it or 
upon now ones. — Mrr Singh v. Cii-t., 
[19361 1 W. W. R. 396; 2 D. L. R. 43; 
65 C. C. C. 203 ; 50 B. C. R. 332.— CAN. 

se. Who may be liable to arrest — 
Necessity for residence.] ~ N fenner 
resident id the Province of VrmrA) 
Kdward Island is not liable to arrest for 
evasion of debt if ho returns for a 
temporarv visit.— CAMi’BELr. v. Camp- 
bell, 1193G] 1 D. L. R. 230. -CAN. 

sL Affulavit-- Cotitcnis.]—AnaiWiliivit 
for ca])iaH must state the amount of 
the debt & how it was contracted, & 
must show a good cause of action. — 
Dykes v. Mandeville, [1936J 3 

D. L. R. 434 ; 10 M. P. R. 303 ; 06 
(;an. C. C. 289 ; 6 F. L. J. ((Jan.) OIL - 
CAN. 
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by deft, to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft, on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft, had already disposed of 
half his rights. Pltf. having learnt that 
deft, had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft, or the issue of a writ of attachment : — 
Held : (1 ) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft, had committed a breach of his 
fiduciary duty to pltf. The act of deft, 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
s. 4 ; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within R. S. C., 

* Ord. 41, r. 6, & therefore the order for com- 
mittal or for leave to issu a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due. — Cotton v, Heyl, [1930] 
1 Ch. 610 ; 99 L. J. Ch. 289 ; 143 L. T. 16. 

Annotation: — As to (1) Bold. WllHama v. Atlantic Assur- 
ance Oo. (1932), 37 Com. Cas. 304. 

8408. Add, Annotation : — Held. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

8435. Add, Annotation : — Consd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee — Necessity for affidavit.] — 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
salaries under 1914 Act, s. 61 (2). On 
Jan. 13, 1921, upon the application of the 
official receiver as trustee, under sect. 63 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £26 out of his salary to the pfflcial 
receiver during the bkpcy., the first payment 
to be made on Jan. 16, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ct. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 


under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver : — Held : the offichd 
receiver’s report was sufficient evidence in 
support of the application in each case, Sc an 
order for committal must be made. — Re 
Whamy, Ex p. Official Reckiver, [1921] 

2 K, B. 623 ; 126 L. T. 611 ; atib nom. Re 
Whaley, Ex p. Official Receiver, Re Scott, 
Ex p. Official Receiver, 90 L. J. K. B. 
892; 37 T. L. R. 645; [1921] B. & 0. R. 1. 

8489a. Application by agent for un- 

incorporated association.] — In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for hbel, judgment was given in the High 
Ct. for deft, with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
ground {inter alia) that the petition was by 
an agent on behalf of an unincorporated 

• assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons : — Held : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334 ; 46 T. L. R. 422, D. C. 

8445a. Form of application — Enforcement of 
Divorce Court order — Affidavit of service.] — 

When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appet. must state in his application, 
& be prepared, if necessary, to prove, that the 
order has been served on resp. & the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. 79.— Practice Note, 
[1931] W. N. 184 ; 172 L. T. Jo. 76 ; [1931] 
B. & 0. R. 44. 

8447. Add, Annotedion Refd. Smythe v. Wiles, 
[192112 K. B. 66. 

8448a. Summonses against co-respondent — For 
damages & for costs — Priority.] — Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgpaent sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first. — Re Winter. Ex p, Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 


PART XXII. SECT. 1, SUB-SECT. 6. 

—A. 

th. Duty of debtor to attend make 
dtiscio 9 ure.I — On appeal by the debtor 
from an order requiring her to pay a 
oertain amount per month, the debtor 
having naked that a much smaller 


amount be substituted therefor : — 
//eW .* under the circumstances, all 
the materials for coming to a decision 
as to the debtor’s ability to pay wore 
not before the ot., & the order should 
have- directed Uie debtor to attend 
ag^ at her own expense Sc make 
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Isfactory disclosure. The order was» 
>rofore, set aside & one for the 
thor attendance of the debtor 
)8tituted. — Ror AL Bank of Canada 
Diamond, [19301 1 W. W. R. 809; 3 
L. R. 810 ; 38 Man. L. R. 586.— CAN. 
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8449. Add, Annotation : — Consd. Re A Debtor, 
[1929] 2 Oh. 146. 

8451. Add, Annotation : — Retd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 

8451a. Notes — Necessity for leave.] - 

Practice Note, No. 8484a, post, 

8459. Add, Annotations: — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 L. J. Ch. 313. 
FoUd. Re Hedderwick, Morten v, Brinsley, 
[1933] Ch. 669. 

8463. Add, Annotations : — Refd. Edwards r. Porter 
(1924), 41 T. L. R. 57 : Green v, Weatherill, 
[1929] 2 Ch. 213 ; Townshend v. Child (1932), 
48 T. L. R. 675 ; MacCarthy v, Agard, [1933] 
2 K. B. 417. 

8464. After this case add : — 

.] — See^ now. Law Reform (Married 

Women & Tortfeasors) Act, 1935 (c. 30), 
s. 1 (d). 

8467. Add, Annotation : — Refd. Bundy v. Motor Cab 
Owner Drivers’ Assocn. (1930), 143 L. T. 334. 

8471. Add. Annotations : — Consd. Re Judgment 
Debtor (1935), 51 T. L. R. 524. Refd. 
Nesom v. Mef^calfe, [1921] 1 K. B. 400 ; Re 
Blanchard, p, Blanchard (1932), 48 
T. L. R. 480. 

8475. Add, Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8479. Add. Annotations: — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400 ; Re Judgment Debtor 
(1935), 61 T. L. R. 624. 

8480. Add. Annotation : — Refd. Nesom v. Metcalfe,' 
[1921] 1 K. B. 400. 

8484. Add. Annotations: — Consd. v. Met- 

calfe, [1921] 1 K. B. 400. Apld. Re BU-ichard 
Ex p, Blanchard (1932), 48 T, L. H. 480, 
Refd. Re Judgment Debtor (1936), 51 T. L. R. 
524. 

8484a. .] — (1) An instalment order made 

pursuant to Debtors Act, 1869 (c. 62), s. 6, 
shall be drawn up forthwith & notice thereof 
given by pltf. to deft, by registered post at 
the last-known address of deft. 

(2) The notice shall state the amount of the 
debt due, the costs of the summons, the 
amount & the period of the instalments & the 
day of the week or month on which the first 
instalment is directed to be paid. 

(3) Any subsequent application for the 
issue of a committal summons shall be accom- 
panied by a certified copy of the said notice 
to deft, together with a statement that no 
proceedings have been taken in respect of 
the instalment order, or in respect of the 
judgment or order on which it is founded in 
any ct. of inferior jurisdiction. 

(4) No office copy or other copy of the 
order, or notes of the hearings made in judg- 
ment summons proceeding shall be made 
without the special leave of the judge. — 


Pracjtice Note, [1934] W. N. 72 ; 177 L. T. 
Jo. 241 ; 77 L. Jo. 239 ; [1934] B. & C. R. 13. 

8484b. Notice of order.] — Practice Note, No. 
8484a, ante. 

8484c. Copy of order — Necessity lor leave.] — 

Practice Note, No. 8484a, ante, 

8485. Add. Annotations : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. Refd. Re Judg- 
ment Debtor (1935), 61 T. L. R. 624. 

8486. Add. Annotations: — Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400 ; Re Judgment Debtor 
(1935), 61 T. L. R. 624. 

8487. Add, Annotation : — Refd. Re Judgment 
Debtor (1936), 61 T. L. R. 524. 

8494a. Non-payment of alimony.] — It is not 

the province of the Ct. of Oh. to enforce by 
committal orders for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit her husband for 
non-compliance with an order to pay her £6 
a week, of which some £400 were in arrear : — 
Held : to make a committal order at once in 
such a case was not the usual practice of the 
Oh. Div., & the right order was that the 
husband should pay £3 a week towards pay- 
ment of the arrears, the order made by the 
Divorce Div. still remaining in force. — Re 
Blanchard, Ex p. Blanchard (1932), 101 
I.. J. Ch. 313 ; 147 L. T. 222 ; 48 T. L. R. 
480 ; 76 Sol. Jo. 459, 0. A. 

Jurisdiction of Divorce Division.] — 

See, 710W, Debtors Act (Matrimonial Causes) 
Jurisdiction Order, 1932, R. S, & O., 1932. 
No. 503. 

8494b. General principles.] Judgment 

Debtor (1935), 51 T. L. R. 524 ; 79 Sol. Jo. 
025 ; [1934-5] B. 0. R. 197. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent api)lication is made for 
a comraittai order for non-payment of the 
instalments, the elTective “ order or judg- 
ment ” is the insLilment order & nol the 
original judgment. A on the application lor a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order. — Nesom v, Metcalfe, [1921] 
1 K. B. 400 ; 90 L. J. K. B. 273 ; 124 L. T. 
606; 37 T. L. R. Ill, D. C. 

8496b. Documents accompanying.] — Practice 

Note, No. 8484a, ante. 

8499a. Sufficiency of evidence of 


PART XXII. SECT. 1, SUB-SECT. 6.— 

B. 

8459 II. .1 — Permanent alimony, 

even though in arrearo, Ib not a debt 
within Arreet & Imprisonment for 
Debt Act, R. S. B. O., 1924, s. 3.— 
MoKat V. McKat, [1933] 2 W. W. R. 
78 ; 47 B. C. R. 241.— CAN. 


•a. Who may make order for payment 
— Not local master .] — Beaver Lumber 
Oo., Ltd. V. Brenner, [19291 2 D. L. R. 


640 ; 1 W. W. R. 583 ; 23 9. L. R. 319. 

—CAN. 


PART. XXII. SECT. 1. SUB-SECT. 6.— 

C. 

p i. Death of crediior — 

Right of administraiors.] — On the death 
of a Judgment creditor, hts adminis- 
trators most be added as pltfs. before 
they can examine the Judgment debtor. 
— McPhail t. Winslow, [1935] 2 

D. L. R. 777 ; 8 M. P. R, 552.— CAN. 
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PART XXII. SECT. 1, SUB-SECT. 6.— 

D. 

tb. Attachment in default of payment 
— Notwithstanding assignment in bank- 
ruptcy.] — Re Glkncross, Jones v, 
Olencross (N. B.), [1929] 2 D. L. R. 
880.— CAN. 

PART. XXII. SECT. 1. SUB-SECT. 8— 

E. 

sd. Stay of proceedings — Antecedent 
action by debtor against creditor.]— 
Morrison v. Mulry, [1935] 1 W. W. R. 
423 ; 49 B. O. R. 320.— CAN. 
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' debtor’s means.] — Prohibition refused.] — 
Edward v. Wyvill (1885), 2 T. L. B. 210, 
C. A. 

8501. Add. Annoialiona : — Apld. Re Blanchard, 
Ex j). Blanchard (1932), 48 T. L. R. 480. 
Consd. Re Judgment Debtor (1935), 51 
T. L. R. 524. Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8506. Add. Annotations : — Apld. Morrissv. Winter, 
[1930] 1 K. B. 243. Refd. Copper Export 
Assocn. Inc. v. Mersey Docks & Harbour 
Board (1932), 48 T. L. B. 642. 

8513. Add. Annotation : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8514a. Renewal — Time for application.] — Every 
application for the renewal of an order of 
commitment if unexecuted must be made to 
the ct. or judge before the expiration of one 
year from the date of the making of such 
order, & so on from time to time during the 
continuance of the renewed order. — Practice 
Note, [1938] W. N. 249. 

8521. Add. Annotation: — Consd. R. v. Central 
Criminal Court JJ Ex p. L. Ck C., [1925] 
2 K. B. 43. 


Sect. 3 (p. 1044).— BANKRUPTCY OFFENCES. 

See^ also, Bkpcy. (Amendment) Act, 1926 (c. 7), 

a* 5. 

8534a. Intent to defraud — Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 164 (4) (6), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition ; but proof that 
during that period deft, has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud. — 
R. V. Brixton Prison (Governor), Ex p, 
Shure, [1926] 1 K. B. 127 ; 95 D. J. K. B. 
361 ; 134 L. T. 317; 28 Cox, C. C. 12(3; 
[1920] B. & C. R. 1, D. C. 

8557a. Failure to keep account books.] — Under 
1914 Act, s. 158, as amended by Bkpcy. 
(Amendment) Act, 1926 (c. 7), s. 7, an 
omission to keep books of account though 
“ honest ” may not be “ excuso^ble.” — R. v. 
Dandridge (1931), 22 Cr. App. Rep. 156; 
[1931] B. & C. R. 40, C. C. A. 


PART XXII. SECT. 2. 

ki. .] — Toolk V. Henne- 

BERRY (P. E. I.), [1928 J 3 D. L. K. 38.- 

CAN. 

k U. .] — Fraudulent Dobtora 

Arrest Act, R. S. O., 1914 (e. 83), enacts 
that before a writ of ca. sa. will be 
issued, it must bo shown that debtor 
has been ^lilty of an intent to defraud 
his creditors. Where debtor had 
asslernod all his property for the bouellt 
of his creditors & then loft Ontario & 
had subsoiiuently returned with the 
object of settling pitf.'s claim & had 
resided unmolested in Ontario for 
some time : — Held : no fraudulent In- 
tent shown. — Canada Lumber Co. v. 
GAn'NKY, [1923] 4 D. L. U. 594. — CAN. 

k iii. Under AbsenruUng Debtors' 

Act, li. S. O., 1877 (c. (iS)—Debt must 
be due when writ issued.] — Kyle v- 
Barnes (1883), 10 P. R. 20.— CAN. 

sd. Aitnchrneni of aeroplane tem- 
porarily landed — For debt incurred in 
foreign domicil of parties — Invalid .] — ■ 
Williams v. (!!olumbia Airways, 
[19311 2 D. L. R. 823.~CAN. 

•f. Arrest of forcUpier .] — A foreigner 
temporarily in Ontario against whom a 
judgment has boon obtained in a 
foreign ot. cannot be arrested under 
Fraudulent Debtors AiTest Act, 
R. S. O., 1927, as being about to quit 
Ontario with intent to defraud his 
creditors. — Red Star Ijauoratouiks 
(^,o. V. Pabst, [19371 4 D. L. R. 23(5; 
o. R. 8(51 ; 159 Can. O. C. 144. — CAN. 

PART XXII. SECT. 3. SUB-SECT. 1. 

8634 Iv. Prosecution — In what 

court.] — Upon a motion to quash the 
orders of a police magistrate on the 
ground that only a judge in bkpcy. had 
power to act in such a case : — Helti: 
since the otionoe was an ludiotable 
olTence It ought to bo prosecuted & 
carried on under the Criminal Code 
like any other ofTonoo of a criminal 
nature, & motion dismissed. — R. r. 
Roy, [1923] 2 D. L. R. 1182 ; 39 Can. 
Grim. Caa. 34 7j i C . B. R. 90 .- ~CAN . 

8534 V. Who may be liable .] — 

Anplts., one being the manager & the 
other an employee of a bkpt. co. wore 
convicted for having concealed & 
firauduleutly removed groods belonging 
to the bkpt., contrary to sect. 191 of 
Bkpcy. Act. The ground of appeal was 


that no other person than the bkpt. 
could bo Indicted for any offence under 
that section ; — Held : affirming that 
conviction, the offences created by 
sect. 191 of Bkpcy. Act wore offences 
within sect. 69 of the Criminal Code. 
— Simoovitcu V. R., [1935] 8. C. R. 
26 ; 1 D. L. R. 769 ; 63 C. C. O. 701.— 
CAN. 

q i, Prosecution an abuse of 

process.] — Where criminal proceedings 
against a debtor for fraudulent cou- 
coalmont are not taken in vindication 
of public justice but wholly because 
of his refusal to comply with a demand 
from hia creditors to “ dig up the 
money or take the consequences, the 
prosecution is an abuse of process 
wlilch the eta. cannot countenance. 
The criminal cts. are not to be held 
in terrorem over alleged debtors. — 
R. V. Bell (B. C.), [1929] 3 D. L. R. 
931 ; 2 W. W. R, 399 ; 51 Can. Grim. 
Cos. 388.— CAN. 

t i. .J — To justify a 

committal of a Judgment debtor under 
Arrest & Imprisonment for Debt Act 
for oonoeallug or making away with his 
property “ in order to defeat, delay 
or defraud his creditors or any of them,'* 
a fraudulent intent must bo ehowu. 
Neither due & reasonable appropriatioD 
of property or income to the mainte- 
nanoo & health of himself & his family, 
according to clroumstanoes, nor, of 
themselves, improvidence or “ great 
carelessness*' in expenditure, import a 
fraudulent Intent. Continuous wilful 
& extravagant squanderiug of debtor’s 
income In self-Indulgenoo might be 
carried to such a degree as would 
manifest a frauduleut Intentiou to 
contravene the statute. — Cutler p. 
OHiPFEr, [19211 1 W.W. R. 686.— CAN. 

t ii. .] — Affidavits 

used on an application for a writ of 
attachment under Absconding Debtors 
Act, R. S. S., 1920 (o. 58), s. 3, alleging 
that defts. were “ badly Involved ’* & 
“ flaanoioUy embarrassed,” setting out 
a newspaper advertisement by defts. of 
certain chattels for sale & giving 
deponents' opinions from their ” ex- 
perlenoe ** in dealing with defts. that 
they were attempting to sell with 
intent to defraud creditors : — Held : 
insufficient to justify granting the 
application. — Canadian Bank of Com- 
merce V. Kenzte, [19231 2 W. W. K. 
993.— CAN. 


t Hi. .]—neld : the 

affidavit of pltf. stating merely that he 
had good reason to believe & did verily 
believe that deft. ” has as'sigued, trans- 
ferred & disposed of his personal 
property & effects by a bill of sale 
with intent & design to defraud his 
creditors ” was insufficient. The affi- 
davit must show ” such facte & cir- 
cumstances 08 form the grounds of 
such bolloffl,** as required by the 
K. B. Dlv. Rules. — Dow v. Dayment, 
fl923J 1 D. L. R. 772 ; 32 Man. L. R. 
402 ; [1922] 3 W. W. R. 1119.— CAN. 

t iv. .] — On a prosecution 

under the Criminal Code, s. 417, the 
intent & not the effect is to be looked 
at, &, where the effect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer uot being 
an latent to defraud, thon^ is no offence. 
— R. V. Crew, [19261 4 D. L. R. 841 ; 
46 Can. Crim. Cas. 123 ; 59 0. L. R. 
201.— CAN. 

o i. Giving undue preference . ) — 

A. convicted of a contravention of 
Insolvency Act, 32 of 1916, s. 139 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
& there was no proof to rebut the in- 
ference that he intended to prefer these 
creditors : — Held : the conviction should 
be sustained. — II. v. Ismail (1920), 
App. D. 316.— S.AF. 

sg. Making false statement — After 
adjudication.] — An officer of a corpu. 
may be convicted of making a false 
statement, even after adjudication, for 
the purpose of influencing creditors to 
accept a composition. — R. v. Minden, 
[1935] 4 D. L. R. 309 ; O. R. 486 ; 
64 G. C. C. 309.— CAN. 

PART XXII. SECT. 3, SyB-SECT. 2. 

8644 ii. Insolvency Ad, 32 of 

1916, «. 136 (3).] — The offence created 
by this sect, consists in the disposal by 
Insolvent otherwise than in the ordinary 
coTxrse of business of property which he 
has obtained on orodlt, & the jury 
should be directed to confine thefir 
attention to the mode of disposal of 
the property purchased on credit. — 
R. V. Abrahamson (1920), App. D. 
283.— S. AF. 

PART XXII. SECT. 3, SUB-SECT. 3. 

8665 U. .1— Parak r. R. (1919), 

40 N. L. R. 328.— S. AF. 
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8565a. 


3 . d 


R. V. Dorrington 
ep. 1, C. 0. A. 


(1927), 20 Cr. App 

8587a. Obligation to disclose bankruptcy abso- 

lute.] — The obligation imposed by 1914 Act. 
s. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not. — R. v, Leinster (Duke), 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 318 ; 87 J . P. 191 ; 40 T. L. R. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. 0. 574 ; 17 Cr. App. 
Rep. 170 ; [1924] B. & C. R. 78, C. C. A. 

8590a. Sale of land & business to bankrupt — 

Purchase money payable by instalments.] — 
Pltfs. entered into a contract with deft, for 
the sale to him of the whole issued share 
capital of a private co. & of certain freehold 
premises. The contract provided that the 
purchase price or any unjDaid part thereof 
should carry interest at per cent, per 
annum from the date of comi)letion & should 
be payable by weekly instalments of principal 
& interest of not less that £3, & if any such 
instalment sh< uld be in arrear for fourteen 
days the unpaid balance of the purchase 
money should become immediately payable & 


should be secured by a legal charge upon the 
freehold property. Pltfs. asked for rescis- 
sion of the contract by reason of the fact 
that the purchaser concealed from them until 
after the execution of the contract the fact 
that he was an undischarged bk])t. : — Held : 
the entering into a contract in this form by an 
undischarged bkpt. is an obtaining of credit 
within sect. 155 of 1914 Act, a contract 
so entered into by an undischarged bkpt. 
without disclosure of the fact that he is an 
undischarged bkpt. is unenforceable by him. 
I'ltfs. were, therefore, entitled to an order 
for rescission of the contract A costs of the 
action. — D e (hioiSY v. Hynes, [1937] 4 All 
H. R. 54 ; 81 Sol. Jo. S83. 

8593a. Time for giving information of bankruptcy.] 

■ — If an undischarged bkpt. gives inh^rmntion 
to a creditor a reasonable time before he 
obtains credit from him he is not within 
Bkpey. Act, 1914 (c. 59), s. 155. The in- 
formation need not nec'essarily be given at 
the moment of obtaining the credit. — It, v. 
Zeitltn (1932), 23 Cr. Ap]). Rep. 103; [1933] 
B. & C. R. 09, 0. Ck A. 

8633a. Bankrupt guilty of gambling - Severity of 
sentence.] — R. v. Rin:\\ iN (1920), 19 Or. App. 
Rep. 154, C. O. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotations : — Apld. Re Ellis, [i925] 
Ch. 564. Refd. Huddersfield Fine '\Atorsteds 
V. Todd (1925), 42 T. L. R, 52. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entered into 
the employment of debtor ns manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 


parr, three named creditors of the third 
part, & “ the several j)erHons, companies, & 
partnership firms, being creditors of debtor, 
whose names seals are set out & aflixed 
to the schediile hereto, or who sliall otherwise 
in writing asKent to tli(‘so presents, herein- 
after called * the creditors ’ ” of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, for an 
order that the trustee should hand over & 
execute such documents as might be necessary 


PART. XXII. SECT. 3, SUB-SECT. 4 

so. Obtaininq repaired car by fraud.} 
— The criminal intent involved in the 
offence created by the sub -sect., is 
the Intent to cheat another out of a 
position of economic safety Into the 
position of risk Involved In giving 
credit ; it is not an Intent to defraud 
another of some material thing. Tto 
prisoner delivered a motor car to the 
prosecutor for repair. By meanp of 
false representations the prisoner n- 
duced the prosecutor to allow him to 
take away the repaired car without 
immediate payment : — Held : an 
offence under the sub -section was 
established, & it was not necessary to 
prove an Intent to defraud the prose- 
cutor of the money due for the repairs. 
— R. V. Kelly, 11934] V. L. R. 29 ; 40 
Argus. L. R. 6,— AUS. 


PART XXII. SECT. 3. SUB-SECT. 6. 

•V. Procedure for commencing dt 
carrying on prosecution .] — Where bkpt. 


Is charged with indictable offences 
under Bkpey. Act, s. 89. & orders to 
prosecute are made under sect. 93, the 
prosecution must bo commenced & 
carried on under Criminal Code, & a 
justice of the peace or police magistrate 
has jurisdiction to receive the informa- 
tion, hold the preliminary investiga- 
tion & commit for trial. Upon a com- 
mittal if the judfto who made the onler 
presidcfl at the trial, he acts not as a 
Judge In bkpey., but as a judge of the 
Supreme Ct. — R. (Kmkby) v. Roy, 
[19231 2 W. W. R. 400.— CAN. 


sf. TtiuM of creditor to lay charge.]— 
A creditor may lay a charge, although 
the Bkpey. Act provides for an order 
for proHcciition by tlio ot. on tJie report 
of the trustee. — Rivicht 3., 11934] 
4 V. h. R. .087 ; 02 C. C. C. 1.0.0.— CAN. 

PART XXII. SECT. 3. SUB-SECT. 8. 

gk. Review of yjraaUics.l "I’enalt ies 
for bkpey. offences hehl inadequate i<, 
reviewed. — R. v. Wkumkk. 1 19.37) 2 
J). L. K. 499 : J1 M. 1’. It. 418 ; 08 
Can. C. 4.0 .- CAN. 


gy. Application for leave to prose- 
cute .] — R. V. Makcovitz & Applkbaum, 
[1932] 4 D. L. R. 335; 58 C. C. C.. 
355.— CAN. 

go. .] — Order for leave to pro. 

ceed under sect. 19.0 of Bkpey. Act is 
not a condition precedent to prosecu- 
tion under sect. 191 (o) of Bkpey. Act. 
— R. V. Feldman, [19331 2 u. L. R. 
257 ; o. R. 264 ; 69 C. C. C. 330,— CAN. 
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PART XXIII. SECT. 3. SUB-SECT. 1. 

Bw. Meeting duty summoned not held 
— Meeting held on follouring day — No 
proper adjournment of Jirni meeting,] 
— Held : the meeting was irregular & all 
biisiiiesH done void, because the tlrst 
proposed mf^eting was not adjourned 
according to the rules. — He Wholksalk 
(ilioCERi^, Lti>., [19231 2 D. L. R. 491 : 
3 C. n. R. 650.— CAN. 
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for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal : — Held : (1 ) the | 
object of the sect, was to provide a trustee | 
or ceaiui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under B. 8. C. 
Ord. 56, r. 3 ; (2) applt, was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. *8 claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
lie Ellis, [1926] Ch. 664 ; 41 T. L. R. 474 ; 
suh nom. Re Ellis, Ex n. Myti’Enaere, 94 
L. J. Ch. 239 ; [1926] B. & C. B. 81 ; sub nom. 
Re A Deed of Arrangement (No. 9 of 
1924), 133 L. T. 300, C. A. 

8645b. Under 1914 (Deeds) Act, s. 11 — To extend, 
time for giving security by trustee.] — The 

registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect, within wliich the trustee under a deed 
of arrangement must gi'^^e security in the 
prescribed manner. — Re Early, Smith & 
Pavby, Ex p. Trustee (1928), 98 L. J. Ch. 
34 ; [1928] B. & 0. R. 113. 

8653a. Proposal in writing under 1914 Act, s. 16 — 
Necessity for signature by debtor.] — At 
a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. The 


proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 
discuss any matters of business, & that any 
attempt to explain to him business details 
or proceedings would have a serious & 
possibly a fatal effect upon him ” : — Held : 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
s. 16 (1) ; the words “ signed by him ” were 
explicit ; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
plain terms.-J-J?^ Blucher (Prince), Ex p. 
Debtor, [1931] 2 Ch. 70 ; 47 T. L. R. 19 ; 
74 Sol. Jo. 736 ; sub nom. Blucher (Prince), 
Re, Debtor v. Official Receiver, 100 
L. J. Ch. 292 ; 144 L. T. 152 ; [1931] B. & 
0. R. 1, 0. A. 

8665. Add. Annotation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

$683a. Chairman not bound by decision of 

previous chairman.] — Held : on the con- 
struction of Sched. I., rule 14 of 1914 Act, the 
decision of the chairman of the first meeting 
to admit or reject a proof for the purpose of 
voting is not binding, that the chairman at 
each subsequent meeting has the power to 
admit or reject the proof. — Re Potts, Ex p. 
Etablissements Callot & De Schrijver 
V. Leonard Tubbs & Co. & Official 
Receiver, [1934] Ch. 356 ; 103 L. J. Ch. 
115 ; 160 L. T. 456 ; 50 T. L. R. 193 ; 78 
Sol. Jo. 103 ; [1933] B. & C. R. 217. 

8758. Add. Annotation : — Refd. Sevenoaks U. D. C. 
V. Twynam, [1929] 2 K. B. 440. 

8764, Add. Annotation : — Refd. Re Gregory, Ex p. 
Norton, (1935] Ch. 05. 


PART XXIII. SECT. 3. SUB-SECT. 2. 

m i. Wife of bankrupt] —The 

wife of bkpt. 1 h not barred by her 
status as wife from voting on a resolu- 
tion to wind up her husband ’s estato 
under a de^d of arrangement, although 
the ellect of the resolution Is to prevent 
the election of a trustee. — Macnauout 
fj. SiBVWRiQUT, [19271 S. 0. 285. — 


SCOT. 

8677 11. Proxy for 

company .] — A proxy need not be under 
the oo.’s seal, unless expressly required 
by the Act of incorporation, or by the 
artldes of assoon. ; if it is so required 
the burden of establishing its necessity 
is on the person alleging It. 

A proxy which purports to bo signed 
by the co., under which is subscribed 
the name of the person who afhxes the 
signature of th^ co. & who so describes 
himself that the chairman can conclude 
he is an officer or employee of the co., 
is primd facie evidence of authority, & 
the chairman should reooive it Sc permit 
the person named therein to vote. — 
Re mcCoubret, Re Stratton & 
Qrbbnshiklds, Ltd., [1924] 4 D. L. Tl. 
1227 ; [19241 3 W. VV. R. 687.— CAN. 

8682 i. — — In respect of what debts 
— Unliquidated damages .] — Where there 
is a olaJm for unliquidated damages, 
they must be assessed before the 
claimant can have any right to vote. — 
He ANDREW Motherwell Estate, 
[19231 4 D. L. R. 988 ; affd.. 2.5 O. W, N. 
359. — CAN. 

8682 ii. .1— HeW; 

valuation by the ot. a oondition pre- 
cedent. — Re Arthur Fuel Co. (Man.), 
[19271 1 D. L. R. 646 ; [19271 1 

W. W. R. 158.— CAN. 


8684 iv. .1 — Since Bkpcy. Act, 

1921 ( 0 . 17), 8. 12, Bkpcy. Act, 1919 
(c 36), B. 13 (3) must be construed as 
meaning that in the calculation of 
proved debts, the two-thirds in value 
may be composed partly of debts less 
tbau 125, but as regards voting, 
creditors whose dlaiina are less tkan 
125 ore to bo excluded. Under 
Bkpcy. Act, 1919, s. 42, no one whose 
claim is for less than $25 may vote. — 
Re Bluebird Fashion Shops, Ltd., 
[1921] 69 D. L. R. 549.— CAN. 

sa. Appeal from decision of chair- 
man — Rights of creditor who has not 
filed pr<x)f at time of meeting. 1 — A 
creditor is entitled to exercise his r&hts 

f >rovided he has duly proven his claim 
n accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ot. may adjourn the 
hearing of the appeal to permit of 
such proof, provided that the creditor 
has not delayed unreasonably in 
making It. — Re MoOoubrey, Re Strat- 
ton & Greensihrldb. Ltd., [19241 
4 D. L. R. 1227 ; [19241 3 W. W. R. 
587.— CAN. 

■b. On technical grounas — 

Necessity to raise (bjection before 
decision given — Discretion of court .] — 
Re McCoubret, Re Stratton & 
Grbenshields, Ltd., [19241 4 D. L. R. 
^227 ; [19241 3 W. W. R. 687.— CAN. 

sc. Application by creditor to be 

added or substituted as appellant. 1 — 
Not allowed, sinoe the latter creditor 
had a right of appeal, & the rights 
of the orator applying to be added 
would not be affected by the non- 
joinder or non-subatltntion. — J?« 
McCoubret, Re Stratton & Green- 
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SHIELDS, Ltd., [19241 4 D. L. R. 1227 ; 
[19241 3 W. W. R. 687.— CAN. 

sd. That creditor entitled to vote — 

Objection at meeting.] — Held: not a 
condition precedent — Re Arthur 
Fuel Co. (Man.), [1927] 1 D. L. R. 
646 ; [19271 1 W. W. R. 168.— CAN. 

sf. Method of voting — Corporations.] 
— CJorpns. must vote at fnootings of 
creditors by depositing signed proxies 
with the custodian, under Bkpcy. 
Act, 88. 99 (IL 101 (1).— Re Oarkie, 
[19361 1 D. L. R. 455 ; O. R. 28.— CAN. 

PART XXIII. SECT. 5, SUB-SECT. 1. 

•k. Effect of.] — A composition or 
scheme of arrangement, though ap- 
proved by the ct. & by statute binding 
on all the creditors, is at bottom only 
a contract between the parties. 
Creditors’ rights are only suspended 
during the composition period. There 
is no obligation, legal or moral, which 
can debar the composition creditors, if 
the oomposition has been annulled, 
from claiming to rank on the assets of 
the estate pari passu with ihe creditors 
whose claims have arisen since the 
oonmosition. — Re Ltpson, [1924] 3 
D. L, R. 761 ; 55 O. L. R. 215 ; 24 
O. W. N. 382.— CAN. 

sm. .1 — Held: a Judicial hypo- 
thec upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an . authorised assignment 
Bubsequently made by debtor for the 
benefit of his creditors. — Rotal Bane 
OP Canada v. Larue, [1928] A. O, 
187 ; 97 L. J. P. O. 49 ; 138 L. T. 
562 ; affd. S. C. sub. nom, Bslanoer, 
JOTC. V. Royal Bank op Canada, [19261 
S. C. R. 218.— CAN. 
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8768. Add, Annotaiiona : — Retd. Re Ellis, [1926] ! 
Ch. 664 ; Huddersfield Pine Worsteds v, 
Todd (1925), 42 T. L. R. 62. 

8771a. Unstamped deed — Admissibility in evidence 
— To prove non-registration.] — Re Shaw, Exp, 
Official Receiver, No. 434a, ante, 

8772a. Under 1914 (Deeds) Act — Necessity for 
assent of majority of creditors — How majority 
calculated.]-— A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors & to make any affidavit necessary 
for re^tering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, &; she also made the 
affidavit required by 1914 (Deeds) Act, s. 6 (1), 
to be made “ by the debtor on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed <fe the names & addresses of 
the creditors. There were ninety-six creditors 
in all, of whom sixty-eight were for sums over 
£10 ; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debts over £10 
& twenty-eigi t with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed Sc after- 
wards recognised it & concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone: — Held: (1) the 
deed had received the assent of the majority 
of creditors in number within sect. 3 (6) of the 
Act, inasmuch as for the pur()ose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reviconed 
either in calculating the total nunxber of 
creditors or the majority in number ; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement within 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid. — Re Wilson, 
[1916] I K. B. 382 ; 85 L. J. K. B. 329 ; 1 34 
L. T. 32 ; 32 T. L. R. 86 ; 60 Sol. Jo. 90 ; 
[1916] H. B. R. 17, D. C. 

8778a. .] — In 1904 debtor who was 

heavily indebted, & against whom bkpcy. 
proceedings were pending, signdfi an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, Sc in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 


under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
In Nov. 1918, appct. receiving pro raia 
amounts on his debt between Aug. 1906, Sc 
July, 1917. The debt carried interest at 
4 per cent. Sc the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Peb. 1919, an administration order under 
1914 Act, 8. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, Sc the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8.9. 3d. which the official receiver 
claimed on the gi*ound that it formed part 
of the general estate of debtor. Sc the trustee 
paid the amount to him upon the terms that 
the official receiver was te be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 
£465 Ss. 3d. wfis held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them. Sc that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor aiter giving credit for all sums 
received or receivable under the arrangement ; 
— Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
crediters generally Sc also ux)on the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 6 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, Sc the trustee under 
the instrument held the £466 8.9. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, Sc was bound to repay it to 
him ; (4) os the only direction to apply the 
money received by the trustee was contained 
in the void instrument Sc all parties know Sc 
acted upon the assumption that it was in- 
valid, deceas(jd debtor would not have been, 
nor was the official receiver os his repre- 
sentative, estopped from setting up its in- 
validity Sc claiming from the trustee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment Sc proving in the administration for 
the balance due to him from debtor ; (6) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation. Sc appct. ’s right to 
prove in the administration for the balance 


■p. Authorised asaignmeni by part- 
ner on behalf of firm — No atUhorUy by 
other partner,}— Held : Invalid. — Re 
Squibks Brothers, [1922] 3 W. W. R. 
30 ; 68 D. L. R. 571.— CAN. 

PART XXIII. SECT. 6, BUB-SECT. 2.— 
A. 

tt. Under Bankruptcy Act — Deed of 


<i8sUjn'ineni.\--T'he title of an aflsignee 
is not complete as against third penone 
nntll registration. — Towers v. Solo- 
mon, h922I 1 W. W. R. 1077 ; 2 

O. B. R. 570.— CAM. 

PART XXIIl. SECT. 6. SUB-SECT. 2.— 
B. 

la. Necestiiy for,\ — An assignment 
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under Bkpcy. Act muHt be accepted 
for I'CjflHti-atlon though not aocom- 
anlcd l)y the aflldavlt provided for 
y Homostcadfl Act, 1920, s. 7, & by 
Assignment Act, b. 7a. — Re Land 
Titles At^, Re City Gj^raoe & 
Machine Co., Ltd., [19211 1 W. W. R. 
371 ; 69 D. L. R. 416; 1 C. B. Ih 
412.— CAN. 
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due to him was therefore barred. — He Lee, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; 89 
L. J. K. B. 364: ; 123 L. T. 31 ; [1919] 
B. & C. U. 287. 

Annotationa to (3), (4). (5) & (6) Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. Reid. Huddersfield Fine 
Worsteds v. Todd (1925), 42. T. L. R. 52. 

8782a. Assignment ol property to trustees lor 

benefit of creditors — Assignment not to be 
registered .] — tie A Bankruptcy Notice, No. 
797a, ante. 

S782b. Authority to realise trader’s estate & 

to apply proceeds in payment of creditors.] — 

A letter signed by debtor in the following 
form ; “I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., & 
secondly to pay the balance to my creditors 
pro raia ” : — Held : (1) not an “ assignment 
of property *’ within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1. — Lipton (B.), Ltd. v. 
Bell, [1924] 1 K. B. 701 ; 40 T. L. R. 163 ; 
Sid) nom. Lipton (B.), Ltd. v. Bell, Hayes v. 
Bell, 93 L. .1. K. B. 563 ; 130 L. T. 749 r 
68 Sol. Jo. 521 ; [1024] B. & C. R. 82, C. A. 


8782c. Document discharging debtor — Con- 

stituting assignment for benefit of creditors 
generally.j—Bltf.’s claim was for £148, the 
amount of two biUs of exchange drawn by 
pltf., accepted by deft. <te dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft, 
to them : “ (1 ) all the goods which have been 
removed from M.’s ofiice & given to M. & Oo., 
in trust on behalf of creditors, should be 
handed over to the creditors . . . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable . . . (3) M, also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
bo excluded from the list of the general 
creditors. 1 agree to these terms ; — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration. — L andsberg v. 
Mendel, [1924] VV. N. 46. 


8782(1. Deed of arrangement made by insolvent 

debtor.] — A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £160,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not re^ster 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business & entered 
Into another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties. Si they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — Held : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), 8. 1 (1) (6), &, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 

' therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddersfield Fine 
Worsteds, Ltd. v. Todd (1925), 134 L. T. 
82 ; 42 T. L. R. 52. 

8782e. Power of attorney by debtor — Autho- 

rising third party to execute deed of arrange- 
ment.] — Re Wilson, No. 8772a, ante. 

8782f. — • Deed by debtor resident in Scotland.] — 

Re PlT.KlNGTON’S WILL TRUSTS, I’lLKINGTON 
V. Harrison, No. 5936b, ante. 

8787. Add. Annotations : — Refd. Re Ellis, [1925] 
Ch. 664 ; Huddersfield Fine Worsteds t. 
Todd (1925), 42 T. L. R. 62. 

8788. Add. Annotation : — Refd. Huddersfield Fine 
Worst^B V. Todd (1925), 134 L. T. 82. 

8789. Add. Armotation : — Refd. Re A Bankruptcy 
Notice. [1924] 2 Ch. 76. 


PART XXIll. SECT. tt. SUB-SECT. 1.— 
A. 

f 1. Non-assentino creditor 8 

not opposing.] — Re Howk, [1921] 20 
O. W. N. 244 ; 59 D. L. K. 457 ; 1 
C. B. R. 482.~CAN. 

g 1. — — ■ . 1 — Tlu? ct. is uot 

etnpowerod to tm-n an arrangumrjil 
nuiitor into bkpey. solely because the 
arraiiffiiig debtor at tbo second private 
sitting Ima failed to obtain the requisite 
majority of his crt^ditors to support 
his proj)Osal . — Rc C. L., fl937] I. R. 
52] ~IR. 

8810 1. Reasonable security pro- 

vided .] — In a composition scheme, if 
ono of the creditors obtains an ad- 
vantage over the others the ct. will 
sonitiniso the schomo very closely. 
Whore under a scheme all the creditors 
would receive more than 50 per cent. 
& it was reasonable Sc provided for 
mined late payment of all but one of 
the creditors, but the creditor who 


financed the schomo would lie entitled 
to bo paid In full, the ot, ratified the 
composition os the most advantageous 
that could bo proposed. — Re Gardner, 
Rjr p. Croft & Sons, Ltd., [1921] 19 
O. VV. N. 25 ; 59 D. L. R. 555 ; 1 
C. B. K. 424.— CAN. 

8811 i. Whether bound to refuse to 
approve — Fraudulent conduct.] — The ot. 
will approve of a coiupromiso between 
debtor & his oroditors which is In the 
best Interests of the oroditors, even 
where debtor has obtedned credit by 
false & frauduiont representations, 
where debtor bv his discharge is not 
relieved from liability for the full 
claim of a creditor from whom he 
obtained credit by foise & fraudulent 
representations, & he is still liable to 
prosecution, — Re Chmelntthky, [19221 
S W. VV. R. 1 14 ; 68 D. L. R. 492.— CAN, 

tb. Poircr of registrar — Limited to 
approval or rejeclxon.] — The Bkpey. 
Act contains no provision which 
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enables the ct. to modify or change the 
proposal : it must either approve or 
reject the same. — Martin v. Riman, 
11931] 1 D. L. R. 773 ; 66 O. L. R. 
304.— CAN. 

PART XXin. SECT. 6, SUB-SECT. 1,— B 

8826 li. . 4 — Where the 

Judge refused to sanotlon an arrange- 
ment on the groimd that there was 
evidence of reckless, not to say dis- 
honest, trading on debtor’s part for 
some years previously, Sc he adjudged 
debtor bkpt . : — Held : on the facts, 
there was no eufilcient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor’s 
projiosal (or an an'angoment. & the 
order of adjudication in list be dis- 
charged. Principles which should 
guide the ct. In dealing with arrange- 
ments under Irish Bkpt. & Insolvent 
Act, 1867 {o, 60), considered. — Re 
C.. 11926] I. k 14.— IR. 
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8869a. Creditor with contingent claim.] — C., 

a debtor, in Oct. 1936, entered into a deed of 
arrangement with his creditors under which 
a certain lease, of which he was an assignee, 
was not assigned by was to be held by him 
on trust for the trustee of the deed. In the 
assignment of the lease to C. there was a 
covenant by him with the assignors (who w^ere 
appct. & one D.) & with each of them to 
pay the rent & perform & observe the cove- 
nants on the part of the lessee & to keep the 
assignors effectually indemnified against all 
actions claims & demands whatsoever by 
reason or on account of the non-payment of 
the rent or the breach, non-performance or 
non-observance of the covenants or con- 
ditions or any of them. The lease had been 
assigned to appct. & D. by the original 
lessees, & in the deed of assignment to appct. 
& D. there was a covenant with the original 
lessees to the effect that the covenants implied 
by Law of Property Act, 1925 (c. 20), s. 77 (1), 
para, (c), should be incorporated in the deed — 
namely {inter alia) at all times to perform 
& observe the covenants contained in the 
original lease, &; to keep the original lessees 
indemnified o. respect of any breach of such 
covenants. A ppct. had assented to the deed 
of arrangement entered into by the debtor 
with his creditors, but the deed did not con- 
tain any provision, in the trusts for the dis- 
tribution of the debtor’s property among the 
creditors, incorporating the bkpey. pro- 
visions relating to the distribution of the 
I)roperty & assets of a bkpt. Appct. claimed, 
to be a creditor of the debtor under the terms 
of the deed of arrangement. He alleged that 
he might be called upon by vi:.‘»ic of the 


covenants incorporated in the assignment to 
him to indemnify the original lessees (the 
assignors to him) against any liability they 
might be under to the lessors, k. that, if he 
were to be so called on, the d('btor in his t urn 
>vould bo liable to indemnify him, ^ claimed 
that such a contingent liability on the part of 
the debtor w^as a “ debt ” within the meaning 
of the deed of arrangement, & that he 
(appct.) was a “ creditor ” of the debtor 
within the meaning of the deed in respect 
thereof : — Held : there was nothing in the 
deed of arrangement which would enable 
the ct. to construe ^the words “ creditors,” 
” debtors ” or ” debts ” in the deed in any 
wider sense than was ordinarily attributed 
to those words in order to bring any one who 
might have a contingent or future claim 
against the debtor within the scope of the 
deed. The motion therefore would be dis- 
missed. — Re Cassia, Ex p. Robinson v. 
Trustee, [1937] Ch. 405 ; 100 L. J. Oh. 343 ; 
suh noni.Re Cassk, Robinson OuTdO, [1937] 
2 All E. R. 710 ; 157 L. T. 528 ; [1936-7] B. 
& O. R. 155. 

8872. Add, Annoiationfi : — Apid. Tjazard Bros. & 
Co. V. Brooks (1932), 37 Com. Cas. 224. 
Refd. Re GrilRths, Jones r. Jenkins, [1926] 
Cb. 1007 ; I. R. Comrs. v. Raphael, I. R. 
Comrs. V. Ezra, [1935] A. O, 96. 

8882a. .] — PfiOWER Lyme Regis Oorpn., 

No. 1775 m, ante. 

8923. Add. Annotation : — Refd. Re GrilTlths, Jones 
p. Jenkins, [192()J Oh. 1007. 

8929a. Debtor expeoting execution — Deed 

valid.] — Bowkn V. Bkamidge (1833), 6 

C. & P. 140. 


PART XXIIl. SECT. 6, SUB-SECT 2. 

8843 Iv. .] — In special oircum* 

stances under Bkpey. Rule, 68 (2), the 
ct. may sot aside a composition, 
although it has boon ratified. Sc may 
order bkpt. to make another which 
will provide greater security for the 
creditors. But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay creditors as much 
as possible, there con be no grounds 
for setting it aside. — Rosenthal v. 
Hope & Hart (1922), 67 D. L. R. 628 ; 
24 Q. P. R. 120.— UAN. 

a i. Prior to hankniptc ^/.] — 

Paras, q. 8c r. of sect. 191 of Bkpey. 
Act, roferrlng to false statements in 
writing, apply to false statements 
which the debtor may have made after 
he had been adjudged bkpt. There- 
fore, the refusal by the Bkpey. Ot. to 
approve a proposal of compromise, on 
the ground that the debtor had know- 
ingly made false statements to resp. 
bank, but prior to his bkpey., was not 
Justiflod under sect. 16 (2) of the Act. 
— Eleotrio Motor & Machinery Co., 
Ltd. V. Duclos & Bank of Montreal, 
11932] S. C. R. 634 : 4 D. L. R. 81.— CAN. 

ff. Absence of infortnation d: under- 
valuation.) — Held : the proposal was not 
*• resisonable & proper.” — Re Gaston, 
(19221 2 I. R. 179.— IR. 

sh. Composition giving discharge 
against all creditors d persons not in 
bankruptcy.) — A proposed composi- 
tion with a bkpt. *8 creditors which 
provides for the discharge of. not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. & 
also against persons who are not in 
bkpey. (in the present instance, the 
directors, oflBicers & employees of the 
bkpt. oo.) is not one which the ct. can 
approve ; at least, in the absence of 
the personal assent thereto of every 
creditor. Nor will such a oomposl- 


tloii be '-•'.proved in part only, i>e. 
as to that portion which releases only 
the bkpt. with respect to his provable 
debts, whore th; offoct of doing so 
would be to give a guarantor of por- 
formanoo of the composition only part 
of that which ho stipulated for as 
consideration for his giiarantoo. — Re 
Kern Aqfncibs, Ltd. (No. 2), [1931] 
2 W. W. R. 633.— CAN. 

PART XXIIl. SECT. 6. SUB-SECT. 6. 

8860 ii. .y~Re C., No. 

8825 il, ante.~~lR. 

8866 i. Enhanced value of 

assets.) — An offer of a composJtion was 
passed by tho requisite majority of 
oroditors, & confirmed by the ct. 
Later, the property was sold for a 
price which considerably increased the 
assets. An opposing creditor then 
applied for an order sotting aside tho 
arrangement ; — Held : a composition 
passed by the requisite majority of 
creditors Sc confirmed by the ct. cannot 
be upset except for fraud. — Re Q., An 
ARRANGING DEBTOR, [1923] 2 I. R. 
89.— IR. 

■k. Who may appeal — Trusfea .) — 
An appeal lies by a trustee In bkpey. 
from an order refusing to approve a 
proposal for a composition with credi- 
tors. — Re Kern Agencifj?, Ltd., [1931] 
1 W. W. R. 629 ; 2 D. L. R. 614.— CAN. 

PART XXIIL SECT. 8. SUB-SECT. 3.— 
A. 

k (p. 1090) L -1 — Re Corouro 

Felt Co., Ex p. Weaver, [1926] 2 
D. L. R. 997 ; 6 C. B. K 622.— CAN. 

t (p. 1090) I. Homstead lands — 

Claim of exemption not filed — Sale of 
homestead lands.) — P., In Jan. 1912, 
executed an assiimment for the benefit 
of his creditors of ail his property except 
two lots of land on which he Sc his 
family lived, the value of which did 
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not exceed $1,500; Sc this assign* 
meat was duly reglstorod by the 
assignooH. By transfer dated In Apr. 
1912, P. transfeiTorl nil his right, title 
& Interest in the two bomcHtead lots to 
)ltf., for value ; & P.’s claim to the 
otsas exempt from seizure Sc saJo under 
execution was admitted In writing 
by hlM aHsignees. P., however, did not 
file a claim of exemption within thirty 
days of the registration of tho assign - 
ment ; & the registrar rofusod to 

reglst^^r the transfers, on tho ground 
that P. had no right to deal with the 
land, because of his failure to file a 
claim of exemption within thirty days 
under Land Titles Act, R. H. Sask. 
1909, c. 41, H. \\1 :-~-TJcld : this 
statutory provision was not applicable, 
in tho circumstances stated, the 
registrar sliould be directed, under 
Land Titles Act, s. 150, to register tho 
transfers as if tlio assignment had not 
been registered. — Leacr v. Haultain 
(1913), 24 W. L. R. 154 ; 4 W. W. U. 
484 ; 11 D. L, R. 238.— CAN. 

si. Judgment .) — Under an aHRlgii- 
ment in trust for tiie iKineflt of creditors 
of all the assignor’s proraTty tlie 
assignee is entitled to an assignment 
of a bend which a purchaser under an 
agrecTiient of sale with tho assignor 
has entered into to protect the assignor 
against his (tho piirchaser’s) default 
under tl>e agreement. Sc, if before such 
asslgnmont of tho bond the assignor 
has obtained judgment on lb, tlie trustee 
lioH a right to an aHsIgnmeut of the 
judgment. — Re Jlinscii v. Alton, 
Interior Trust Co. v. Mackenzie, 
[19251 4 1). Ij. R. 69,5 : (1925] 1 W. W. 
R. 429 ; 34 Man. L. R. 650 ; 5 C. B. R. 
545.— CAN. 

■o. Assigned j)roperiy — Collection Act, 
R. S.N. S., 1923 (c. 232).] — Re PoLSON, 
Tbubtee V. Thompson & Sutherland, 
Ltd., [19261 1 D. L. R. 330; 5H 

N. 8. R. 345.— CAN. 
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8929b. Execution paid out by debtor — Money 

not recoverable by trustee.] — Boylb v. Black- 
stock (1863), 8 L. T. 641. 

8933a. & sale of effects thereunder by trustees 

— Property protected — Although purchaser 
allowing debtor to retain possession.] — Leon- 
ard r. Baker (1813), 1 M. & S. 251 ; 106 
E. R. 94. 

Annotation : — ^Be!d. Latimer v. Batson (1825). 4 B. & O. 
652. 

8983b. Although balance unsold 

remaining in debtor’s possession.]— Wood- 
ERMAN V, Baldock (1819), 8 Taunt. 676 ; 
129 B. R. 647 j nom. Woodham v. 

Baldock, 3 Moore, C. P. 11. 

Annotaiiona : — Befd. Aldred v. Constable (1844), 3 L. T. O. 

299 ; Hickman v, Cox (1868), 30 L. T. O. 8. 279 ; Barker i 
V. FurlonK, [1891] 2 Ch. 172, 

8033c. .] — Held : from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectuad, so that there was no 
property of debtor which the sheriff could 
seize. — North Eastern Ry. Co. v. Spark 
(1877), 37 L. T. 143. 

8965a. S, P. Re Price’s Trust Deed (1868), 
L. R. 6 Bq. 460 ; 19 L. T. 113 ; 16 W. R. 
997. 

Annotations ; — Apld. Re Raphael’s Trust Estate (1870), L. R. 

» Eq. 233. Refd. Bell v. Bird (18G8), L. K. 6 Eq. 635. 

8970a. Restraint of trustee from acting — Injunc- 
tion.] — Izard v. Oolbron (1824), 13 Price, 

‘ 327 ; M‘01e. 181 ; 147 B. R. 1006. 

8977a. To grant preferential treatment.] — On 
Apr. 21, 1933, the debtor executed a deed of 
arrangement in favour of a trustee & his 
creditors. The deed did not contain a trust 
for the payment by way of preference of those 
persona who would be preferential creditors 
if the debtor were in bkpcy. At the date of 
the execution of the deed an employee of 
the debtor was receiving compensation at the 
rate of £1 3«. lOd. per week under an award 
made pursuant to the Workmen’s Compensa- 
tion Act, 1926 (c. 84). On May 22, 1933, the 
trustee of the deed wrote, through his solrs., 
to the employee’s solrs. that he would treat 
the employee’s claim to compensation as a 
preferential claim. Later he was advised 
that he was not entitled to grant any pre- 
ferential treatment. He then brought the 
matter before the county ct. The county ct. 
judge ordered that the trustee should admit 
the employee as a creditor under the deed & 
treat him as a preferential creditor pursuant 
to Deeds of Arrangement Act, 1914 (c. 47), 
s. 17, as if the estate of the debtor were being 
administered in bkcpy. The trustee ap- 


pealed : — Held: (1) the order was not in 
correct form, because the employee could not 
be treated as a preferential creditor by virtue 
of sect. 17 of the Deeds of Arrangement Act, 
1914 (c. 47), 8. 17 ; (2) the trustee was 

entitled, by virtue of Trustee Act, 1925 
(c. 19), s. 16 (/), to grant the employee pre- 
ferential treatment, &> he was bound by the 
letter of May 22, 1933, to do so.— -Re Shenton, 
[1936} Ch. 661 ; 163 L. T. 343 ; sub nom. Be 
Shenton, Ex p. Bates, 104 L. J. Ch. 311 ; 
sub nom. Re Shenton, Bates v. Harris, 
[1934-6] B. & C. R. 201. 

Annotation .* — QeneraUVt Befd. Re Moss, Westminster Corpn. 
r. Reubens. [1935] W. N. 171. 

9022. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newnaan, [1930] 2 K. B. 292. 

9023. Add. Annotations : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

9024. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

0025a. Claim for royalties.] — N. & B. were the 
holders by novation of a licence from pltf. 

^ CO. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. CO. subject to the payment of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 6, 1928, was in the 
usual form, in aU material particulars the 
same as that considered by the ct. in Easter- 
brook V. Barker t No. 9024. By the deed N. 
& B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real & personal 
©states to 0. as inspector upon trust to allow 
N. & B. “ henceforth to manage & carry on 
their said business ” subject to the covenants 
& conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that “ ^1 orders for 
goods required for the purpose of carrying 
on the business will be issued on my official 
order forms in the usual way Sc wiU be paid 
for by me.” The inspector & the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 


PART XXIII. SECT. 8, SUB-SECT. 8.— 
B. 

8935 il. .1 — Ross 

Johnson, Ltd. v. Victoria Minbh, 
Ltd., [19301 1 D. L. R. 67 : 41 B. O. R. 
321 ; 11 O. B. R. 28 ; [19291 2 W. W. R. 
611.— CAN. 

8948 11. .1 — Payment Into 

ot. under a garulBhoe enmmons. under 
Alberta praetioe, is not payment to the 
garnishing oroditor under Bkpoy. Act. 
8. 11 (1), BO as to prevent a subsequent 
authorised amignment taking pre- 
oedenoe over tne garnishment. — 
Western Canada Flour Mills Oo,, 
Ltd. V. White Bakery,, [19211 i 
W. W. R. 828 ; 69 D. L. R. 621 ; 
1 O. B. R. 890.— CAN. 

PART XXIII. SECT. 9, SUB-SECT. 1.— 

0 . 

•p. 7'o fix date of eredUors* meet' 


ings, 1 — When an authorised trustee 
takes over the estate of bkpt. as though 
he wore sequestrator, he has authority 
to fix the date of the creditors’ meeting 
Sc may ohange the date where it is 
impossible to give proper notice, & any 
meeting held on a date not so finally 
fixed by the trustee is illegal. — 
Lefaivrk & Oaonon v. Db Lisle 
(1922). 66 D. L. R. 264.— CAN. 

tq. To apply to oouri — For apT^vdl 
of eompoaUlon arrangement.) — Re Shaw 
(1920). 59 D. L. R. 619 ; 1 (3. B. R. 368. 
—CAN. 

St. For directions.] — A trus- 

tee has the ri^t to apply to the ot. 
for dlrootlona m oonneotion with the 
administration of the estate, but is 
not entitled, prior to an authorised 
assignment or receiving order, to bring 
into ht. persons who may be en- 
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titled to oertain assets, in order to 
determine their legal rights. — Re Gel- 
LER Brothers, [1924] 2 D. L. R. 590 ; 
54 O. L. R. 283: 4 C. B. R. 108.— CAN. 


•w. To attack chattel mortgage — For 
non-compliance with OhaMel Mortgage 
Act.]— An authorised assignee or trustee 
in bkpcy. can maintain an action to 
set aside a transaction for want of 
oomplianoe with the provisions of Bills 
of Sale & Chattel Mtge. Act, even 
although the transaction was complete 
before Bkpoy. Act came Into foiee. — 
Houldinq V. Canadian Credit M£K*b 
Trust AssoCn., Ltd., [1921 J 2 
W. W. R. 899 ; 14 Saak. L. R 356.— 
CAN. 


Bx. ,1 — Re Hamer, Ex p. 

Rotal Bank of Canada, [1922J 1 
W. W. R. 1241 ; 66 D. L. R. 800 ; 15 
Saak. L. R. 165.— CAN, 
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of inspectorship to N. & B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 
N. B. since Sept. 6, 1928. The action 
was brought against N. & B. & also against 
the inspector & the members of the com- 
mittee of inspection personally : — Held : the 
deed of inspectorship did not constitute a 
partnei’ship between N. & B. & their creditors, 
or between N. & B. & the inspector & the 
committee, also N. & B. did not become the 
agents of the inspector or of the committee to 
carry on the Dusiness, but the business 
remained the business of N. & B. & therefore 
pltfs.* claim for royalties against the inspector 
& committee of inspection failed. — Marconi’s 
Wireless Telegraph Co., Ltd. v. Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & C. R. 223. 

9026a. Putting up property for sale.] — 

Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v. Warne (1830), 4 
C. & P. 191 ; Mood & M. 479, N. P. 

Annotationa : — Ckliisd. How v. Konuet (ISS.*!), 3 Ad. & El. 

659 ; White v. Hunt U870), L. R. 6 Kxch. 32. 

9028a. For rates— Money distributed among un- 
secured creditors .] — Re Moss, Westminster 
CoRPN. V. Reubens, [1936] W. N. 171 ; 180 
L. T, Jo. 310. 

9032a. .]— He Lee, Ex p. Grunwaldt, No. 

8778a, ante, 

9034. Add, Annotation : — Refd. Re Simms, Ex p,- 
Trustee, [1934] Ch. 1. 

9034a. .] — Re IiAMPlough (Clarkson), Ex p, 

Harding (1835), 4 Deac. & Oh. 793, (Jt. of R. 

9035. Add, Annotation: — Apprvd. HtJ Simms, fer;. 
Trustee, [1934] Ch. 1. 

9074. Add, Annotation : — Refd. Goldfarb v, Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

9094. Add. Annotation : — Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9109a. .] — Re Lee, Ex p. Grunwaldt, 

No. 8778a, ante. 


9115a. .] — It would be on obvious fraud on the 

other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davey, L.J.). — 
Murray v. Reeves (1828), 8 B. 0. 421 ; 
2 Man. & Ry. K. B. 423 ; Dan. & LI. 161 ; 
108 E. R. 1099 ; sub norn. Murray v. Reid, 
6 L. J. O. S. K. B. 348, C. A. 


Annotations : — Consd. Re McHenry, McDermott v. Boyd, 
Lovlta'B Claim, [18941 3 Oh. 365. Refd. Gllmour v. King 
(1833), 3 Tyr. 681 ; Hali v. Dyaon (1852), 17 Q. B. 785. 


9181a. Assent by assignor of debt— Not sufficient 
assent.] — Pinder v. Coqui (1866), 16 W. R.22, 
919ga. .] — Re Lee, Ex p. Grunwaldt. 


No. 8778a, ante, 

919gb. .}— Huddersfield Fine Wor- 

steds, Ltd. V. Todd, No. 8782d, ante. 
Compare No. 797a, onte, & original volume, 
p. 160. No. 1498. 


9204a. Assent by branch of company — Whether 

whole company bound.] — Pltfs. were a largo 
CO. with brand* os at L. A B. Lefts, had 
dealings with both branches & on Aug. 20, 
1936, owed £2 5d. to tlic L. branch & 

£.59 2s, 8d. to the li. branch. On that date, 
being in dilliculties, delis, executed a deed 
of assignment to a trustee for tlio benotit of 
their creditors. I*lifs.’ agent at L. in response 
to a circular lettc'r from the trustee assented 
to the deed, but th(4r agent at B. subsequently 
refused to assent A pltfs. sued defts. for 
£.59 28. 8d. : — Held : the assent in respect of 
the L. debt was an assent binding pltfs. in 
Djspect of all debts due to them : <fc it was 
not open to them afterwards, either through 
their agent at B. or otiierwise, to dissent. 
Dunlop Rubber Co., Li'd. v. Haigh & Son, 
[1937] 1 K. B. 347 ; [1936] 3 All E. R. 381 ; 
106 L. J. K. B. 166 ; 155 L. T. 679 ; 53 
T. L. K. 08 ; 80 Sol. Jo. 033 ; [1036-7] B. 
& C. R. 149. 

9229a. .] — Huddersfield Fine Wor- 

steds, 1/vv. V. Todd, No. 8782d, ante. 

9231. Add. Anyiotation Consd. British Russian 

I Gazette & Trade Outlook, Ltd. v. Associated 


PART XXin. SECT. 10, SUB- 
SECT. 2.— A. 

•y. Assignment to creditor to secure 
advances — lieiention of amount by 
assignee in excess of amount uaid to 
other creditors.}— Pitt, having become 
insolvent, made an assignment for 
the benefit of creditors, whereupon 
one of the creditors was appointed 
assignee. The business was recon- 
veyed to pltf. on bis undertaking to 
pay a composition on the amount of 
his indebtedness for the payment of 
which another of dofts. became surety. 
& pltf. subsequently executed several 
aasi^ments to defts. to secure 
advances. Defts. having taken pos- 
session under the last-mentioned assign- 
ments, the matters in difference between 
pltf. & defts. were referred to a master, 
with instructions to “ take an account 
& report the sum due from either 
party to the other of them.'* The 
master having reported (inter aha) 
that defts., after paying the other 
creditors of pltf. their resiiective 
claims at the rate of sixty -two & a 
half cents on the dollar, had paid to 
themselves the full amount of their 
claim, & that being of opinion that 
defts. were not entitled to any greater 
rate of dividend on their claim than 
paid to the other creditors, he had 
di^lowed the surplus with Interest, 
& had credited the same to pltf. : — 
Heid: the decision of the Supreme 
Ot. of Nova Sootia, oonflrming the 
report ol the master on the reference 


lUSt be reversed on the ground that 
le master had exceeded his authority 
reported on matters not ref rred to 
Im. — DouLl V . McIlreith (1886), 19 
, S. R. (7 R. & G.) 341 ; 7 C. L. T. 
)6 ; revsd. (1887), 14 8. C. R. 73.— 


ART XXIII. SECT. 10. SUB-SECT. 2. 

— C, (a). 

s (p. 1133) I. As regards priority 

f suhseauent creditors.) — Re Thoun, 
925] 4 D. L. R. 242. — CAN. 

9218 U. Out of assets in schedule. 1 

-Under a document signed by one 
.. & throe of his creditors, applt. 
^as appointed to take control on A. s 
ebalf of certain of his 
numerated in an annexed schedule 
: to dispose of them for the benefl^t 
f the three creditors. The latter 
ortion ot the document was a« follows : 
& we the undersigned creditors of 
tic said A. do hereby agree to accept 
s full settlement of the claims we have 
gainst hiTn such pro rata share os 
3 ay be found due In respect of the sale 
f the said assets. Sc we agree to pay 
he said applt. the usual commission 
n all assets realised ; applt. haying 
Eiken possession of the assets & having 
old some of them, reap., one of the 
reditors who had signed the docu- 
lent, In on action agaixurt applt^ 
ompiained that applt. had awards 
preference to one Si. a creditor who 

05 


bud signed the document In respect 
of his claim which was based on two 
mtge. bonds referred to in the schedule 
of assets, & that applt. had failed to 
award rosp. a pro rata share of the 
proceeds of the assets realised. It was 
common cause that if M. was entitled 
to the preference, resp., an unsecured 
creditor, would get nothing. The 
C. P. D. ordered applt. to amend bis 
account by striking o\it the preference 
awarded to M. & distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
resTiOctive amounts of their claims. 
Extrinsic evidence showing that the 
parties never Intended that the 
sooured creditors should abandon 
their preference had been led subject 
to subsequent decision os to Its adrals- 
slblllty, but was hold by the cts. below 
to be inadmissible, on the ground that 
the document was not ambiguous 
Held : the words “ pro rata share 
meant that the throe creditors were to 
look to the proceeds of the assets in 
the schedule alone for the settlement 
of their claims, If the assets did not 
realise the full aTno\int of their debts, 
& that they had reference not to the 
respective claims of the creditors but 
to the proportion that the proceeds 
bore to the total amount of the debts 
& that there was nothing in the 
document to show that preferences 
were to be given up.— S wa-NEPOki. v. 
Van Heebdbn, (19281 App. D. 1.).— 
S. AF. 
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Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

9234a. Dealings with trustee — Estoppel.] — 

Lefts, executed a deed of arrangement for 
the benefit of their creditors. The trustee 
under the deed sent a circular letter to all 
defts.’ creditors, announcing the deed, &> 
undertaking to pay for goods ordered for 
current purposes. A statement of account 
was also asked for. The pltf. co., which was 
a creditor, duly sent its account, & from time 
to time supplied to the trustee, & received 
payment for, further goods. In an action 
for the balance of the price of goods sold to 
defts. before the deed of arrangement, the 
judge held that pltf. co. by its conduct was 
bound by the deed of arrangement, & was 
estopped, not only from relying upon the 
deed as an act of bkpcy., but also from bring- 
ing the action : — Held : defts. could not rely 
upon an estoppel, but pltf. co. by its conduct 
had assented to the deed of arrangement, &, 
therefore, could not succeed in the action. — 
Weston (Victor) (Fabrics), Ltd. v. Mor- 
GENSTERNS, [1937] 3 All E. K. 769 ; 81 Sol. 
Jo. 684, C. A. 

9253a. S. P, Cecil v. Plaistow (1794), 1 Anst., 
202 ; 145E. U. 844. 

Annotation : — Apld. Britton v. Hughes (1829), 5 Bing. 4C0. 

9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23 — Claim to enforce right 
• adverse to deed.] — Re Euis, No. 8646a, ante, 

9313a. .] — A debtor executed a deed of 

arrangement, & after his death the trustee 
of the deed, having discharged all the debts, 
had a considerable surplus in his hands : — 
llcld : there being no provision, express or 
implied, in tlie deed for the payment of 
interest on the debts, the creditoi’s were not 
entitled to interest, & the surplus, after 
payment of tlie trustee’s costs expenses, 
btdongcd to t he legal personal representatives 
of the deceased debtor. — Re KissiK, [1936] 
Oh. 68 ; 105 L. J. Ch. 40 ; 154 L. T. 100 ; 
suh 7ioin. Re Kissiic, Ex p. Trustee Under 
Deed oe Assignment v. Debtor <&; Schweder 
Co., [1934-5] B. & C. K. 208. 

9453. Add. Aymotation : — As to (1) Refd. Harmer 
V. Armstrong, [1934] Ch. 65. 

9486. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. 11. 45. 

9532. Add. Annoiaiion : — Apld. Beebeo & Co. v. 
Turner’s Successors (1931), 48 T. L. K. 61. 

9538a. .] — A. instituted a suit against 

B. &; C. respecting a sum of £4,000. I), also 

was made a pai*ty to the suit ; but, having no 
interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assicming 
the £4,000 to trustees in trust to pay to D. 
ius costs of the suit, & to divide the rest 
of the fund amongst A., B. & 0. D., though 

he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. & C. 


& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
allowed. — Gibbs v. Glamis (1841), 11 Sim. 
684 ; 59 E. R. 999 ; snJb nom. Gibbs v. Gibbon, 
6 Jur. 378, L. C. 

Annotations: — Consd. Stoele r. Murphy (1841), 3 Moo. 

P. C. C. 44.') ; Synnot t>. Simppon (1854), 5 H. L. Cas. 121. 

9538b. Provisions coming Into operation 

after death of debtor.]— The doctrine of 
Garrard v. Lauderdale (Lord)^ No. 9536, antc^ 
does not apply to provisions for creditors 
which do not come mto operation till after 
the deatli of the settlor. — Re Pitzokrald’s 
Settlement, Fitzgerald v. Write (1887), 
37 Ch. D. 18 ; 57 L. J. Ch. 694 ; 57 L. T. 
706 ; 36 W. R. 385, C. A. 

Annotation : — Apld. Priestley v. Ellis, [1897] I Ch. 489. 

9540a. .] — A., on going abroad, granted 

& assigned to B. freehold & personal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust : — 
Held : the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed. — Corn- 
TH WAITE V. Frith (1851), 4 De G. & Sm. 662 ; 
64 E. R. 954. 

9543. Add. Annotation: — Refd. Re Drage, Palmer 
& Roberts r. Knight (1920), 134 L. T. 765. 

9546. Add. Annotation : — N.F. Rekstin v. Severo 
Sibirsko Oosudarstvernnoo Akeionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1033] 1 K. B. 47. 

9547. Add. Annotation : — Distd. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9549. Add. Annotation : — Refd. Beebeo & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9575. Add. Annotations : — Apld. Farey v. Cooper. 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add. Annotatioyis : — Apld. Farcy r. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

9576a. .] — A debtor, who has assigned bis 

business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Farey v. Cooper, [1927] 
2 K. B. 384 ; 96 L. J. K B. 1046 ; 137 L. T. 
720 ; 43 T. L. R. 803, C. A. 

9619. Add. Annotaiions: — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART XXIII. SECT. 12. SUB-SECT. 1. 

9612 iii. .J — Where oonveyanoes 

made by th« aefllgrnoe lor the LmetR 
of creditors to pltls. were made & 


ucceptod iu BatlsfaotloD of pltfs.’ claiiu 
aoraiiiat debtor : — Held : deft, was 
thereby freed from liability as surety. — 
] w,oN Bank of Canada v. Makkpkack 
(191 ‘D, 44 O. L. R. 202 ; 15 O. W. N. 


179; 46 D L. R. 193.— CAN. 

sb. Variation by reffistrar — Dimharge 
of surcfi/. 1 — Martin v. Riman, [1931 J 
1 D. L. R. 773 ; 66 O. L. R. 394.— 

CAN. 


BENEFICIAL ASSOCIATIONS. 

See Friendly Socteties. 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I. — In 

10. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

18. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 

1 A. 0. 1. 

14. Add. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley, [1926] Ch. 38. 

14a. .] — A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 


General. 

the cheque could be again presented : — 
Held : the cheque not having been paid, 
there was no valid & effectual gift of the 
money to the donee. — Re Swinburne, Sutton 
V. Featherley, [1926] Ch. 38 ; 95 L. J. Oh. 
104: 134 L. T. 121 ; 70 Sol. Jo. 04, C. A. 
Annotation : — Refd. Tlmpson’e Executors v. Yerbury, [19.30] 
1 K. B. Git}. 

87. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. 0. 625 ; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 569; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Shotts 
Iron Co. V. Curran, [1929] A. C. 409. 


81. 

82. 


Part II. — Requirements of Form. 


Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Reyd, Slingsby 


V. Westminster Bank, Ltd. (1930), 47 
T. L. R. 1. 

95. Add. Annotation : — Refd. McDonald v, Nash, 
[1924] A. C. 625. 

144. Add. Annotation : — Consd. Akbar Khan v. 
Attar Singh, 1193(‘)] 2 All K. U. 545. 


PART I. SECT. 1. 

14 i. Revocable mandate — Re- 

voked hy death.] — The authority of a 
bank to pay a cheque ceases on notice 
of the drawer’s death. — Curlry v. 
Briqos (Administrator op Drury 
Estate), [1920] 2 W. W. R. 1025 ; 
53 D. L. R. 351.— CAN. 

14 ii. S. P. Kendrick v. Dominion 
Bank & Bownas (1920), 47 O. L. R, 
372 ; 18 O. W. N. 138.— CAN. 

6 i. .] — Its nature & nefirotla- 

blllty discussed. — CJhampaklal Gopal- 
DASe. KESHRI GRAND NAOANMAL (1925), 
I. L. R. 50 Bom. 765.— IND. 

PART II. SECT. U SUB-SECT. 1. 

•a. Note made by married woman — 
Effect oj restraint upon anticipation .] — 
Where a promissory note was made 
by a married woman : — Held : the 
promissory note was in tact, as well 
eks in form, a valid unoondlUonal 
promise on the part of the maker to 
pay a sum certain in money. Effect 
of Married Women’s Property Act, 
R. S. O., 1914 (c. 149), SB. 4 (2). 5 (2), 
disouBsed. — Anderson v. McLaren, 
(19241 4 D. L. R. 1076 ; 66 O. L. U. 
26.-^AN. 

r i. .] — An instrument is 

not a negotiable promissory note where 
there la not an imoonditional promise, 
as required by BilLi of Exchange Act, 
B. 176. — Re Mitchell & Union Bank 
OF Canada. [19231 4 D. L. R. 1132 ; 
52 O. L. R. 523, revsg. sub nom. Re 
3TKVBN8 & Mitchell, 21 O. W. N. 
331.— CAN. 

r li, .1 — Where a cheque 

was drawn Sc given under the oon* 
dition that it was not to become 
effective unless a loan was granted by 
a certain biunk : — Held : the cheque oould 
not be detached from the condition. &, 
the condition not having been fuldiled, 
the cheque could not be recovered on. 


— Jones v. Thomas & Norman (1922), 
05 D. L. R. 4J1.— CAN. 

r ii. ,i — There is nothing 

in law to debar the maker of a pro- 
missory note from pleading os a 
defence to a suit thereon that as a 
matter of fact the note was given for 
a special purpose & was not payable 
until the happening of a certain specific 
event which, so far, had not yet 
happened. — B hooi Ram v. Kishori 
Lal (1928), 1. L. R. 60 AU. 764.— IND. 

8 i. .1 — Where a written 

promise to pay a speclflccl sum of 
money at a certain time after date 
also contains the words “ with tlio 

E rivlloge of renewals,” the Instrument 
I not a promissory note within the 
meaning of sect. 176 of Bills of Ex- 
change Act, R. S. C., 1927. — Ross v. 
E\u'ihe Construction & Investmtcnt 
Co., Ltd., [19321 1 W. W. K. 714 ; 40 
Man. L. R. 225 ; 8 D. L. R. 107.— 
CAN. 

68 I. Promise to pay or do something 
else. 1 — If under the terms of a written 
promise to pay a sum of money the 
obligation may be discharged in part, 
or In full, by the rendering of services, 
the promise is not an unoonditioual one 
to pay a sum certain &, therefore, the 
document is not a promissory note. — 
Standard Trusts Co. v. La Valley, 
[19301 3 W. W. R. 305 ; [1931 ] D. L. R. 
149 ; 35 Alta. L. R. 1 ; affd., [19311 
S. C. R. 595 ;*4 D. L. R. 034.— CAN. 

60 vil. Payment on account oJ 

specified corUract.y—Wilson v. Pel- 
letier (N. B.), [1928] 1 D. L, R. 716.— 
CAN. 

79 1. As per memorandum of agree- 
ment — Memorandum meaningless. 1 — 
Held : there was a good promissory 
note. — Canadian Bank of Com- 
merce V. Livinoston (P. K. I.) (19091, 
6 E. L. R. 459.— CAN. 
if. Collateral conditional agreemeni.] 

1 


— The delivery of a pronilssory note 
to the payee subject to a ('oflatcral 
agreement by the payee not to enforce 
his rights until certain rtuiuests of tho 
maker have been complied with does 
not make the note any less an uneon- 
ditiouui ijroraise in writing. — W eht- 
corr r. LimiER, (19331 2 D. L. R. 
309 ; S. C. R. 251. - CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

t i. Admission by solicitor of 

maArcr.l— Arbutiinot v. Campbell 
(No 2), [19311 X W. W. U. 240.— CAN. 

h i. A litged maker denying 

signature.] — Where an expert on baud- 
writing said doft.’s signatures wore 
genuine, but the iudgo held, after seeing 
enJargernents of them, that they were 
forged : — 7/ c/d .* the absence of any 
evldornre by pltf. & the uncertain 
nature of the other evidence justified 
the judge in dismissing the action. — 
Eastern Townships Investments Co. 
V. McLennan (1919), 29 B. C. R. 1.— 
CAN. 

PART II. SECT. 1. SUB-SECT 3. 

■b. ''Sixty days after sight”- Sum 
certain vrllh interest for indefinite period.] 
— Held : tho document was not a bill 
of exchange. — Rosenhain & Co. v. 
Commonweai.th Bank yif Auptualia, 
[1922] V. L. H. 787 ; 31 C. L. H. 40.— 
AIJS. 

80 . Cheque payable to ” M inistre de la 
Voirie ** — No time for payment staled.] 
— An Instrument in the form of a 
cheque drawn upon B. by A. payable 
to the order of the ” Mlnistre do la 
Voirie ” : — Held : not ” payable on 
demand ” & not a ** cheque ” within 
Bills of Exchange Act, s. 165. — Leduo 
V. La Banqub D’Hoohelaoa, [19261 1 
D. L. R. 433 ; [1926] 8. 0. R. 76.— 
CAN. 

8d. Promise to pay by instalmems— 
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178a. Or order.] — The directors of pltf. co., 

being desirous of paying £260 to the L. & W. 
Gorpn. for services rendered, drew a docu- 
ment in the form of a cheque for that amount 
on their account with deft, bank & delivered 
the document to B., a director of the L. & W. 
Corpn. The document was partly printed & 
partly in writing. The prmted form was 
suitable for being filled in to make a cheque 
payable to order. It contained the blank 
space for the name of the payee to be fiUed 
in, followed by the printed words “ or order.’* 
The document was made out in the form 
“ Pay cash or order,” the word “ cash ” 
being in writing. The document was not 
crossed So was never endorsed. It was paid 
into B.’s banking account & presented to 
deft, bank in the ordinary way of bank 
accounting, &> was duly paid. In the result, 
the sum of £250 passed from the account of 
pltf. co. with deft, bank to the L. & W. 
Corpn., & deft, bank debited pltf. co.’s 
account with that sum & interest. Sub- 
sequently, a compulsory winding up order 
was made against pltf. co. on the petition of 
the Board of Trade, presented a few days 
before the above transactions took place. ’ 
The liquidator of pltf. co. contended tliat the. 
document was a cheque payable to order 
& required endorsement, <fe that as it had not 
been endorsed, deft, bank had no authority 
• to pay the money as they did : — Held : the 
document could not be df scribed as a cheque, 
because it was not a bill of exchange within 
1882 Act, 8. 73. The word “ cash ” could not 
be described as a ” specified person.” The 
document was not payiible either to a specified 

^ person or to bearer, &, therefore, failed to 
satisfy 1882 Act, s. 7, which required that 
there must be a payee. The document 
must therefore be constnied in accordance 
with the apparent intention of those who 
drew it. Ti)o printed words ” or order,” 
being inconsistent with the apparent in- 
tention of the drawers, must be neglected in 
favour of the written word ” cash.” There- 
fore, the docunumt was a good direction to 
the bank to pay £260 to bearer. Deft, bank 
having paid the money in accordance with 
that direction, the action failed. — North & 
Sou^jTi Insurance Corpn., Ltd. v. National 
Provincial Bank, Ltd., [1930] 1 K. B. 328 ; 
106 L. J. K. B. 103 ; 161 L. T. 256 ; 62 T. L. R. 
71 ; 80 Sol. Jo. Ill ; 41 Com. Cas. 80. 

191. Add, Annotation : — Held. McDonald v. Nash, 
[1924] A. 0. 025. 

205. Add, Annotations Apld. Auchteroni v. 
Midland Bank/ [1928] 2 K. B. 294. Refd. 
Derbyshire Territorial Army Association v. 


South-East Derbyshire Assessment Com- 
mittee (1935), 99 J. P. 260. 

207. Add. Annotation : — Reid. Lloyds Bank v» 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 

208. Add. Annotation : — Apld. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

209a. .] — Pltf., who was a Pole, 

Sc could not read English unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of “A. 
Cohen ” by a clerk in the employment of 
pltf. Sc were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting ” S ” before ” A. Cohen ” Sc forged 
the indorsement Sc got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. : — Held : 
as the cheques were, before signature, made 
out to a real creditor Sc not to a fictitious 
person pltf. was entitled to recover. — Gold- 
man V. Cox (1924), 40 T. L. R. 744 ; 69 
Sol. Jo. 10, C. A. 

Annotation: — ^Befd. SUngsby v. District Bank Ltd. (1931), 
47 T. L. R. 587. 

213. Add. Annotation : — Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 

vincial Bank, Ltd., [1936] 1 K. B. 328. 

215. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A. C. 626. 

217. Add. Annotation : — Refd. North Sc South 

Insurance Corpn., Ltd. v. National Pro- 

vincial Bank, Ltd., [1936] 1 K. B. 328. 

218. Add. Annotation : — Refd. North & South 

Insurance Corpn., Ltd. u. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

240. Add. Annotations : — Apld. Mason v. Lack 
(1929), 140 L. T. 696. Refd. Haseldine v. 
Winstanley, [1936] 1 All E. R. 137. 

240a. .] — An instrument purporting to be a 

bill of exchange was drawn by pltf. At 
the time when deft, accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft, had 
no account. On a claim by pltf. for the 
amount of the alleged bill : — Held : (1) since 
the document wsis not signed by the person 
giving it Sc addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good promissory 

note upon which, after amendment of the 
statement of claim, pltf. was entitled to 


After future date .] — Motor Finance 
Oo. t). Harms, [1930] 3 W. W. R. 302 ; 
4 D. L. R. 1014.— CAN. 

sf. After 12 months after dale .**] — 
A promise to pay “after 12 montbs 
after date '* is Indefinito as to time of 
payment, 6c is not therefore a pro- 
missory note within the Bills of 
Exchange Act. — GAtTUKT v. Corneau, 
[19301 1 D. L. R. 764; 11 M. P. R. 90. 
—CAN. 

PART II. SECT. 1, SUB-SECT. 4. 

g (p. 26) I. ‘ .] — A note 

for a sum with interest “ & all costs 
& a reasonable attorney’s fee if placed 
in the hands of an attorney for col- 
lection ” is not expressed to be for a 


“ sum certain in money ** within 
BlUs of Exchange Act, R.S.O., 1927, 
& is therefore not a promissory note. — 
Temple Terrace Assets Co. v. 
Whynot, [1934] 1 D. L. R. 124.— CAN. 

k p. 25) 1. At stated 

rate for uncertain timi.] — Held: the 
dooTiment was not a bill of ozchango. 
— Rosknhain & Co. «. Common- 
wealth Bank or Australia, [1922] 
V. L. R. 787 ; 31 C. L. R. 46.— AUS. 

152 III. Error in calculation 

of instalment .] — Continental Guar- 
anty Corpn. of Canada v. Van ok, 
[1928] 1 D. L. R. 1134.— CAN. 

162 Iv. .1— The fact that 

an instrument In the form of a pro- 
missory note contained a promise by 

2 


the payee written on the back thereof 
to accept parents by stated instal- 
ments : — Held : not to pipyent it from 
being a true promissory note. — Jack- 
son V. DiGNEY, [19311 1 D. L. R. 542: 
[19301 8 W. W. R. 460 ; 39 Man. L. R. 
Wl.— CAN. 


PART II. SECT. 1, SUB-SECT. 5. 

189 ii. Named person vrithout 

notice ,] — Bills cannot be treated as 
payable to bearer within sect. 21 (5) of 
Bills of Exchange Act when an existing 
person is named as payee, even though 
such person was unconscious of the 
transaction. — Harley v. Bank op 
Toronto, [1938] 2 D. L. R. 135 ; 

O. R. 100.— CAN. 
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recover. — Mason v. Lack (1929), 140 L. T. 
696 ; 46 T. L. R. 363 ; 73 Sol. Jo. 284. 

Annotation : — As to (2) Retd. Haseldlne v. Winstanley, [1936] 
lAUE. R. 137. 

241 . Add, Annoiaiions : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1926), 31 Com. Oas. 67. Refd. Slingsby 
r. Westminster Bank, Ltd. (1930), 47 T. L. R. 1. 

242 . Add, Annoiaiions : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Slingsby v. Westminstei 
Bank, Ltd. (1930), 47 T. L. R. 1. 

242a. Cheque drawn by Government oincial 

on Bank of England — Dividend warrant for 
interest on War Loan.] — The first pltf., who 
was an executrix & a beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed “ & Co. Not negoti- 
able ” & being expressed to be “ A/c Harry 
Turner, deceased.” She signed the warrant 
<& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft, bank, representing to the 
bank that it v^as a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount: — Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a ” cheque ” ; 
(2) the word ” dividends ” in Bills of Ex- 
change Act, 1882 (c. 61), 8. 96, included 
interest on Government stock.— Slingsby v. 
Westminster Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K, B. 195 ; 144 L. V 369 ; 
47 T. L. R. 1 ; 36 Com, Oas, 64. 

Annotations : — Oenerally, Refd. Slingsby v. District Ban)* , 

Ltd., [1932] 1 K. B. 544 ; Slingsby v. Westminster Bank, 

Ltd. (No. 2), [1931] 2 K. B. 583. 

251. Add, Annotation: — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 


252. Add, Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

264. Add, Annotations : — Retd. Mason v. Lack 
(1929), 140 L. T. 696; Haseldine v. Win- 
stanley, [1936] 1 All E. R. 137. 

265. Add, Annotaiion : — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 

260. Add. Annotation : — Expld. Rc British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 

273. Add. Ayinotalion : — Refd. Akimr Khan v. 
Attar Singh, [1986] 2 All E. U. 54.5. 

292a. Interest to be charged thereon.] — 

Pltf. deposited the sum of Ks.43,900 with 
defts. & received a deposit r(H‘eij)t in the 
following form : ” Tliis reeeijif is liereby 

executed by [defts.] for Us. 43,900 . . . re- 
ceived from [a firm] for tk on India! f of [pltf.]. 
'Idiis amount to be payable after two years. 
Interest at the rate of Us. 6-4-0 per lauit. 
per year to bo charged.” [I’liis document was 
stamped as a receipt : — Held : t he docu- 
ment was a deposit receipt & not a promis- 
sory note. It evidenced the deposit of the 
sum mentioned that it was to be repayable 
on demand after the expiration of two years 
from its date. — Akbar Kuan v. Attar 
Singh, [1936] 2 All E. R. 545 ; 80 Sol. Jo. 
718, P. C. 

292b. Memorandum for purchase of goods.] — 

Held : an agreement, not a promissory 
note. — E llis v. Ellis (1820), Gow, 216, N. P. 

295a. Statement of sum borrowed & received — 
“ Which I promise never to repay .”] — Held : 
pltf. was well entitled upon the lending on 
one side, &; the borrowing on tlio other, not- 
withstanding the words in the conclusion of 
the note. — A non, (rirnci 1716), cited in 
2 Atk. at p. 32 ; 26 E. It. 410, N. P. 

Annotation : — Refd. Simpflon v. Vaughan (1739), 2 Aik. 31. 

297a. Acceptance of bill without drawer or 
drawee.] — Mason v. Lack, No. 240a, ante. 


Part III. —Classification of Instruments. 

841 . Add. Annotations .-—Reid Suttors v. Briggs, [1922] 1 A. C. 1. Mentd. The Jottnnis Vatis 

(1921), 91 L. J. P. 182. 


PART II. SECT. 2, SUB-SECT. 2. 


PART II. SECT. 4, SUB-SECT. 2. 


252 i. Bill accepted .] — An In- 

strument purporting to be a pro- 
missory note. In wnlch there is no 
mention of a drawee, may become a 
bill of exchange If acceptance is en- 
dorsed thereon by a third peurty. A 

8 erson who thus endorses an acceptance 
tiereby admits himself to be a drawee 
& becomes liable under it, even though 
he is not named as a drawee, provided 
acceptance by him is not inconsistent 
with the address o#the bill of exchange. 
The acceptor having signified bis 
acceptance is estopped from contending 
that he Is not the drawee. — JooEsn- 
CHANDBA DhAR V, MAHAMMAD IBRAHIM 
(1929), I. L. R. 57 Calc. 695.— IND. 


PART II. SECT. 4, SUB-SECT. 1. 

ai. .1 — Norteeern Lumber 

Co., Ltd. v. Bleioh, Niohoi^ & 
Shepard (Bask,), [19291 4 D, L. R. 274 ; 
2 W. W. R. 638 ; revff., [1929] 2 D. L. R. 
698.— CAN. 


•d. Promissory note tor interest in 
patent rigid— Form of indorsement.y-- 
Gallagher v. Murphy (Ont.), [19281 
4 D. L. H. 618 ; revsd., [19291 2 D. L. U. 
124 ; S. C. R. 288.— CAN. 


PART II. SECT. 5. 

1 I, Followed by lien aerreemeni.] 

— A document which satisfies the 
statutory definition of a promissory 
note Is not prevented fi*om being a 
true promissory note by the fact that 
it is followed on the same paper by a 
collateral agreement, If such agreement 
does uot qualify the obligation of the 
maker of the note or restrict the note’s 
negotlabfilty. — Bank ok Nova Scotia 
r. PHiLPOTT, 119301 2 W. W. R. 128 ; 
4 D. L. R. 148; 24 S. L. R. 473.— 
CAN. 

PART II. SECT. 6. 

824111. .1 — A promissory note 

given for the debt or a third person 
without consideration is not enforce- 


able at the suit of the payee. Tiie 
only di/Toronco between such a note 
6c a more eimplo agreement 1 h that the 
note imports oonsidoratlon &, tliere- 
fore, unless the maker negatlvos all 
possible (’onsicleratiott the payiio is 
entitled to recover on the implied cori- 
BideratloD. — B kavku Lumher Co.. 
Ltd. V. Makss (Desrochks), [19331 2 
W. W. R. 601.— CAN. 

PART III. SECT. 1. 

• 6 . ChCQue payable to “ cash nr order.**] 
— JfeZd ; payable to bearer. — J cdmaiku 
V. STANDARD Bank of Canada fAlta.), 
[19271 1 W. W. K. 270.— CAN. 

PART III. SECT. 3. 

•g. Brawn on rmi/lent in British 
India — Wherever drawn ,] — A bill ot 
exchange drawn upon a resident of 
British India is an inland instrument 
Irrespective of the place where It was 
drawn. — Kidston (A.-Q.) & Co. v. 
Seth Bros. (1929), I. L. R. 57 ( a!< . 
730.— IND. 
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Part V. — Computation 

441a. .] — Where a promig- j 

sory note» repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually the whole of the balance is 
immediately to become payable, the use of 
the word “ punctually ** does not deprive the 


of Time of Payment. 

maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “in every case 
where the bill itself does not otherwise 
provide.*’ — Scuaverikn v. Morris (1921), 37 
T. L. R. 366. 


Part VI. — Acceptance. 


456. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

468. Add. Annoialio^vi : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 450. 
Reid. Re Gooch, Ex p. Judd, [1921] 2 K. B. 
693 ; McDonald v. Nash, [1924] A. 0. 625. 

602a. Acceptance subject to terms of contract 

— Negotiability destroyed.] — London & 
NotiTHERN Trading Co., Ltd. v. Arcos, 
Ltd., No. 2158a, post. 

608a. .] — Defts., merchants in London, 

were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
• consigned to pltf., his agent at Hamburg, 
& they drew bills to the amount, pursuant 
to the credit established for them. In such 
course of business, they consigned Brazil 
sugars &> indigo to pltf. for G. other 
merchants at Petersburg, & transmitted the 
bills of lading, & drew bills to the amount ; 
upon which pltf. informed them, that ho 
protected then drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G. ; 
that he accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 


by his principal, Havannah, to the amount 
of which he was authorised to accept, but 
Brazil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subject, & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & release defts. from their 
guarantee. Pltf. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whoso account they 
were 'drawn. Upon the bkpcy. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid : — Held : pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars ; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained. — Lohmann v. Rougbmont 
(1840), 6 Bing. N. 0. 253 ; 8 Scott, 620 ; 9 
L. J. 0. P. 158 ; 133 B. B. 100. 

545. Add. Annotation: — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C, 711. 


Part VII. — Inchoate Instruments. 


665. Add. Annofation : — Consd. McDonald v. Nash, 
[1924] A. 0. 625. 

563. Add. Annotaiion : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

564a. Authority to indorse.] — Bills of ex- 

change drawn by pltfs. to their own order, on 
& accepted by W. S. & Co., a co. of which 
deft, was a director, were indorsed by deft, 
in pursuance of a verbal agreement under 
wliich pltfs. sold & delivered goods to the 
acceptors, in consideration of deft, indorsing 
the bills with the intention of making himself 


liable to pltfs. in case of default by the 
acceptors. Pltfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft. Pltfs. sued deft, as indorser : — Held : 
(1) by virtue of Bills of Exchange Act, 1882 
(c. 6l), 8. 20, pltfs. had authority to complete 
the bills by adding their own indorsement, & 
the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft, was no 
answer to pltfs.’ claim ; (2) although the 

verbal contract found to have ^een made 
between deft. & pltfs. was in one sense a 
contract of guarantee, Stat. Frauds could 


PART V. 

419 iv. .] — A promissory note 

payable on demand is payable im- 
mediately. The issue of a sta-tement of 
claim demanding payment is a suffl- 
oient demand as ac^alnst a maker, even 
though the note is expressed to be pay- 
able at a particular place : although 
in that case pltf. may be deprived of 
costs if the maker is sued without 
previous demand & can show, the 


burden being upon him, that he was 
prejudiced by the fact that demand 
for pajunent was not made at the 
place specified. — Hotal Bank op 
Canada v. Dwioans, 11933] I W. W. R. 
672 ; 3 D. L. R. 178.— CAN. 

PART VI. SECT. 2. - 

9m. Acceptance by wife.] — Held: 
not binding on husband. — Ecomes v. 
Mkbobantb Bank of Canada, [1923J 
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3 D. L. R. 1103 ; 62 O. L. R. 138.— 
CAN. 

PART VI. SECT. 3. SUB-SECT. 1. 

sp. Indorsement “ will accept on 
arrival of goods."] — Held: the words 
when applied to a hill on demand 
meant “ will pay,*' & no further 
acceptance was necessary. — Hum- 
phreys V. Taylor, 11921] N. Z. L. R 
343.— N.Z. 
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not be set up as an answer to a claim under 
the bills. — M cCaxl Bros., Ltd. v. Har- 
greaves, [1932] 2 K. B. 423 ; 101 L. J. K. B. 
733 ; 147 L. T. 267 ; 48 T. L. R. 450 ; 76 Sol. 
Jo. 433. 

666. Add. Annoiationa : — Consd. McDonald v. 
Nash, [1924] A. C. 025. Refd. Lickbarrow 
V. Mason (1793), 6 East, 20, n. 

567a. .1 — Re Gooch, Ex p. Judd, No. 2096a, 

post, 

567b. .] — ^McDonald (Gerald) & Go. v. Nash 

& Go., No. 2090b, post 

567c. No drawee — Name of wrong drawee inserted 
— Alteration with consent of drawer.] — M. 

drew two documents in the form of bills of 
exchange, but addressed to no one, for £1,000 
& £500, respectively, payable ninety days 
after date. Deft, was induced, by fraud, 
to sign a form of acceptance written across 
each document. M. then took the docu- 
ments to pltf. & requested him to get them 
discounted at his (pltf.’s) bank. Pltf., by 
mistake, inserted M.’s name as addressee on 
both docume nts, & took them to his bank, 
who, howev;T, ultimately declined to dis- 
count them. M. then asked pltf. to discount 
them for him. Before doing so, pltf., in 
the presence of, & with the consent of M., 
crossed out M.’s name as addressee & sub- 
stituted that of deft. Pltf., as bond fide 
holder for value without notice of any fraud, 
subsequently presented the documents to the 
deft., who refused to pay: — Held: (1) the 
insertion of deft.’s name as addressee was 
within sect. 20 o{ 1882 Act, & made the 
documents good bills of exchaug " on which 
deft, could be sued ; (2) there was no material 
alteration within sect. 64 of that Act ; (3) if 
the documents were not good bills of ex- 
change, they were promissory notes on which 
deft, could be sued by a bond fide holder for 
value without notice. — H asbldinb v. WiN- 
STANLEY, [1936] 2 K. B. 101 ; [1936] 1 

All E. R. 137 ; 105 L. .T. K. B. 391 ; 154 
L. T. 406 ; 80 Sol. Jo. 200. 

568a. Effect of 1882 Act, s. 12.]— P., a 

financier, L., a distiller, D. & M., a firm of 
^hipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the XJ.8. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. «& M. entered into 
a contract to buy a steamer for £2,665 ; P. 
advanced £256 as a deposit on the purchase. 
On Oct. 20. 1927, an agreement was entered 
into between P., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 0i. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 20. D. <fe M. were to take 
aelivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,600 drawn by P., accepted by A. 
& indorsed to L., a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 20, & to be 
drawn & accepted on Oct. 20 & handed to L. 


to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 20. L. agreed to 
lend D. & M. £2,600 (£1,000 at 8 per cent, per 
annum k £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 
steamer. P. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,500 against marine risks &> 
deliver to L. cover notes for £1,600 & £1,000 
& to P. a cover note for £1,000. P. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. & M. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L. ; both were headed 
“ London ” ; one was drawn by P., accepted 
by A., &> indorsed by P., &. was for £5,500, 
payable ninety days after date ; the other 
not signed by any one as drawer ; it was 
accepted by A. &. by D. & M., & was for 
£4,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky k in equipping 
the steamer for the adventure, L. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. & M. immediately 
pledged the whisky for £500. P. hearing 
of this paid off the loan <te took a transfer of 
the delivery order. The so-called bills of 
exchange for £6,500 & £4,812 were sent to L., 
who wa.s at Lausanne, lie struck out 
** London ” & flubstituttnl “ Lausanne,” added 
Dec. 3 as the dat^? of each, & signed his name 
as the drawer of the second, k stamped them 
both as foreign bills: — Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
k indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
SB. 2, 37 (2), 38 (1) ; (2) the so-called bill for 
£4,812 though valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 04, 
was invalidated by L. having added a date 
not in accordance with the contract, k was 
not protected by 1882 Act, a. 12. — Foster r. 
Driscoll, LrNDSAY a Attpield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470 ; 98 L. J. K B. 
282 ; 140 Tu T 479 ; 45 T. L. R. 185, C. A. 

Annokitioa : — Aa to (2) Distd. Koch v. Dicks, [19331 1 K. B, 
307. 

677a. .] — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, k the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange k negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 


PART VII. SECT, 1. 

566 vl. dt place of paymtnt .] — 

Where instead of handing over a note, 
applt.*s Bolr. filled in a place for pay- 


ment, &, diticounted It with reap. & 
kept the money, & resp. filled in his own 
name as payee, dc the note was not paid 
at maturity & no notice of diahononr 
was given to applt . : — Held : the solr. 

6 


had no authority to negotiate the note, 
& resp. had no authority to fill in hlw 
name os payee, & he oomd not recover 
from applt. — Knust r. Abbot. fl923] 
N. Z. L. U. 1072 — N.Z. 
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drawer for signature. — D unn (M.), Ltd. v, 
Jefferson (1926), 69 Sol. Jo. 095, 725. 

684. Add. Annotation : — Refd. Guildford Trust v. 
Goss (1927), 136 L. T. 725. 

685. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

687. Add. Annotation : — Dbtd. Jones v. Waring & 
GUlow, [1926] A. 0. 670. 

688a. Particular purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 


other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
tor which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer^ Sc 
the indorser : — Held : the drawer & in- 
dorser were liable on the cheque, there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v. Goss (1927), 136 
L. T. 725 ; 43 T. L. R. 107. 


Part VIII. 

696. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 625 

596. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
, T. L. R. 165. 


Part IX. — Capacity an 

687. Add. Annotation : — Refd. Kreditbank Cassel 
G.m.b.ll. V. Schenkers, [1926] 2 K. B. 460. 

691a. .] — Be Adansonia Fibre Co., 

Miles* Claim (1874), 9 Ch. App. 636 ; 43 
L. J. Ch. 732 ; 31 L. T. 9 ; 22 W. R. 889, 
L. JJ. 

Annotation : — Consd. Yorkshire Banking Co. v. Beatson 
(1880). 6 0. P. D. 109. 

691b. .] — Fleming v. McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, H. L. 

AnnotaHona : — Consd. Davison v. Robertson (1815), 3 Dow, 
218. N.F. Yorkshire Banking Co. v. Beatson (1880), 
ft C. P. D. 109. 

692a. .] — In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 


-Delivery. 

648. Add. Annotation : — Expld & Dlstd. Jones v. 

Waring & GiUow, [1926] A. C. 670. 

663. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. CIO. 


i Authority of Parties. 

appear upon the face of the instrument, & 
although he be a sleeping Sc secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership. — 
Bunarseb Dass V. Gholam Hossbin (1870), 
18 Moo. Ind. App. 358 ; 20 B. R. 685, P. C. 

693a. .] — Sutton v. Gregory (1797), 

Peake, Add. Cas. 160 ; 170 B. R. 220, N. P. 

694a. .] — If one partner draw or 

indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor m dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 


PART vni. SECT. 3, SUB-SECT. 1. 

598 11. .] — Extrinsic evidenoe Is 

alwajrs admissible to show delivery In 
escrow. — I mperial Bank v. Heisz, 
Imperial Rank v. Hundt, [1930] 1 
D. L. H. 339 ; 61 O. L. R. 452.— CAN. 

PART Vlll. SECT. 4. SUB-SECT. 1.— A. 

811 vlll. — — .1 — Oral evidenoe Is not 
admissible to show an agreement con- 
temporaneous with the making of a 
note that the liability of the maker Is 
contingent on the haimenlng of some 
event. — Ruthenian Farmers Ele- 
vator Oo. V. Oniazdoski, [1922] 3 
W. W. R. 19; 68 D. L. R. 666 ; 32 
Mon. L. R. 322.— CAN. 

611 lx. .] — MoNbiix V, Stewart, 

[1921] 1 D, L. R. 607 ; 3 M. P, R. 681. 
—CAN. 


628 1. Until death of maker .) — 

Bonham v. Bonham (1920), 48 O. L. R. 
434 ; 57 D. L. R. 469 ; 19 0. W. N. 
2G8.-~CAN. 


goods. — N ational Manufacturing 
C!o. e. Stepa, [1922] 1 W. W. R. 814 ; 
65 D. L. R, 284 ; 17 Alta. L. R. 398.-- 
CAN. 


637 iv. .) — Evidenoe of alleged 

conditions attached to the payment of 
a promissory not«, e.g. payment ont of 
a partionlar fund, is not admissible, as 
it would vary the terms of the written 
dooument. — Quooisberg v. Weber, 
[19241 1 D. L. R. 335 ; 1 W. W. R. 
187 ; 18 Bask. L. R. 6.— CAN. 

638 1. Excluding liabUitv if goods 
reieated .] — An action by payee against 
the maker of a promissory note given 
for the prioe of goods was dlsmissod, 
on the ground that deft, had exeroised, 
as under a oontemporaneous oral 
agreement he was entitled to do, the 
right of reieoting Sc returning the 

6 


PART IX. SECT, 1. 

o 1. Knowledge of acceptor .) — 

In an action on a promissory note It is 
enough to show that the acceptor had 
such knowledge as to put him on 
inquiryastothe maker’s mental Inoom- 
petency. — G rant v. Imperial Trust, 
[1935] 3 D. L. R. 660.— CAN. / 

o 11. >-.] — ^MoNab V. Imperial 

Trust Oo., [19351 4 D. L. R. 570.— 
CAN. 


PART IX. SECT. 2. 

% (p. 96) 1. .1 — Pope e. Fraser, 

‘ 3 W. W. R. 754.— CAN. 
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for his separate debt, — Ridley v, Taylor 
(1810), 13 Bast, 175 ; 104 B. R. 336. 

Annotations Frankland v. M‘ Gusty (1830), 1 

Knapp. 274 ; Re Aoraman, Ex p. Bushell (1844), 3 Mont. 

D. & Do G. 615. Distd. Lererson o. Lane (1862), 13 
O. B, N, 8. 278. Rdu. Lloyd tj. Ashby (1825), 2 O. & P. 
138 ; Wlntle v. Crowther (1831), 1 Or. & J. 316 ; Re 
Hiohes, Exp, Darlin^on District Joint Stock Banking Co. 
(1865), 34 L. J. Boy. 10. 

694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot bo recovered upon as against 
the firm, imless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances trom which such assent might have 
been reasonably presumed. — Frankland v. 
M‘ Gusty (1830), 1 Knapp, 274 ; 12 B. R. 
324, P. 0. 

Annotations : — Consd. Re Wardley & Hodson, Ex p. Thorpe 
(1836), 2 Deao. 16. Refd. Leyerson v. Lane (1862), 13 
0. B. N. S. 278. 

694c. Note made for self Sc partner — Partner 

bound.] — Lane v, Williams (1092), 2 Vern. 
277 ; 23 B. R. 779 ; sybaequent proceedings 
(1093), 2 Vern. 292. 

Annotations Consd. Devaynes v. Noble, Sleech*s Case 
(1816), 1 Mer. 539. Reid. Bank of Australasia v. Breillat 
(1847), 6 Moo, P. C. 0. 152. 

694d. .1 — Smith v. Jbrves & 

Baily (1727), 2 Ld. Raym. 1484 ; 92 B. R. 
464 ; aitb nom. Smith v. Baily, 11 Mod. Rep. 
401. 

695a. With addition of partnership 

name — Firm bound.] — Galway (Lord) v. 
Matthew & Smithson (1808), 1 Camp. 403 ; 
170 E. R. 1000, N. P. ; anbaequent proceed- 
ings, avb nom. Gallway (Lord) v, Mathew . 
& Smithson, 10 Bast, 264. 

Annotations : — Consd. Rooth v. Quin & Jannoy (1819), 

7 Price, 193. Apld. Re Clarke, Ex p, Bi.ck?*!” U844), 3 
L. T. O. S. 284. 

696a. ,] — In an action against pai^tners 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by ; 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing. — 
South Carolina Bank v. Case (1828), 8 
B. & C. 427 ; 2 Man. & Ry. K. B. 459 ; 108 
B. R. 1101 ; sub nom. South Carolina Bank 
V, Case, Beckett v. Same, Dan. & LI. 103 ; 

6 L. J. O. S. K. B. 364. 

Annotations : — Expld. Smith v. Craven (1831), 1 Cr. & J. 
500. Dbtd. Nicholson v. Ricketts (1860), 2 E. & E. 497. 
Consd. Re Adansonla Fibre Co., Miles’ Claim (1874), 6 
9 Ch. App. 635 ; Yorkshire Banking Co. v. Beatson (1880), 

5 O. P. D. 109. Reid. Vere v, Ashby (1829), 10 B. & O. 
288 ; Beckham v, Knight (1838), 4 Bing. N. C. 243 ; I 
Trueman v, Loder (1840), 11 Ad. & El. 589. 

698a. After dissolution.] — A bill drawn 

& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring partner. — Wright v, Pulham (1816), 
2 Chit. 121; sub nom, Wrightson v, Pullan, 
1 Stark. 375 ; 171 B. R. 501. 

701a. .] — A bill, though drawn on 

a partnership. So accepted by one of the 


partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Aliter, 
if in the hands of a bond fide indorsee without 
notice. — Wells v. Masterman (1799), 2 
Bsp. 731 ; 170 B. R. 512, N. P. 

Annotations : — Reid. Leverson r. Lane (1862), 13 C. B. N. S. 
278 ; Kllston v. Deacon (1866), L. R. 2 0. P. 20. 

701b. .] — A partnership accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner. — Re O’Neill, Ex p, Goulding 
(1829), 8 L. J. O. S. Ch. 19, L. 0. 

Annotations : — Retd. Leverson v. Lane (1802), 13 O. B. N. 8. 
278 ; Re, lUchos & Marshall’s Trust Deed, L’x p, DarUngton, 
etc., Banking Co. (1805), 4 De G. J. & 8m. 581. 

702a. Bill not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with 0., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & whicii was addressed to deft, 
at A. : — Held : the acceptance was binding 
on deft., although tiie bill was not addressed 
to the place where the partnership business 
was carried on. — Htephens v. Reynolds 
(1800), 5 H. & N. 513 ; 29 L. J. Ex. 278 ; 
2 L. T. 222 ; 157 B. R. 1283 ; aubaequent 
proceedings, 2 F. & F. 147. 

Annotations : — Consd. Yorkshire Banking Co. r. BoatHon (1), 
LeedB Sc County Bunking Co. v. Same (1879), 4 C. P. D. 
204. Reid. Yorkshire Banking Oj. v. Boatuon (1880), 5 
C. P. D. 109. 

709a. Not for partnership purposes— 

Firm not bound.] —Sheppard v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 50, n. {/). 

713a. For private debt — Firm not 

bound.] — Arden v, Sharpe & Gilson (1797), 
2 Bsp. 524 ; 170 B. R. 442, N. P. 

713 b, ,y -Ridley v. Taylor, No. 

694a, ante, 

713c, Bill or note Indorsed by partner In own 

name.] — South Carolina Bank v. Case, 
No. 696a, ante, 

722. Add, Annotation : — Refd, Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775. 

720. Add, Annotations : — Consd. Algcmeene 

Bankvereeniging v, Langton (1936), 40 Com. 
Cas. 247. Refd. Greenwood v. Martins Bank, 
Ltd. (1931), 47 T. L. R. 007. 

734. Add, Annotations : — Distd. Goldman v, Cox 
(1924), 40 T. L. R. 744. Reid. Jones v. 
Waring & GUlow, [1926] A. C. 670. 

737. Add. Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

788. Add. Annotation : — Refd. Banco de Portugal 
p. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 


PART IX. SECT. 3. 

k 1 . .H- The maker of a 

promissory note whose signature is 


forged is not liable to the holder, when 
the latter has notified him that pay- 
ment is demanded & he has not replied 
to the holder, who had suffered no 

7 


proJudIcc.—iNDUSTRiAL Acckptanof 
CORPN. V. LUNKNBEUO OUTFITTIKQ Oo., 
11934] 2 D. L. R. 668.— CAN. 



Cases 746—778, 


English and Empire Digest Supplement, 


746. Add. Annotations : — Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnetfc, 
Pembroke & Slater, [1028] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [1924] 1 K. B. 776; 
Australian Bank of Commerce v. Perel, [1926] 
A. C. 737 ; Jones v. Waring & Gillow, [1920] 
A. C. 670 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 204 ; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114 ; Lloyds 
Bank, Ltd. v. Savory & Co. (1932), 49 
T. L. R. 110. 

1 65. Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank. [1924] 1 K. B. 775 ; Reckitt v. Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 

767. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank. [1927] 137 L. T. 443 ; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 009. 

769. Add. Annotation : — Refd. Reckitt v. Barnett,* 
. Pembroke & Slater, [1928] 2 K. B, 244. 

763a. “ Directors ** added after signa- 

tures — Acceptance by company — Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to a limited co. wiis 
accepted in the following form : “ Accepted 
payable at the W. Bank — A.B. & O.D., 
directors — Fashions Fair Exhibition, Ltd.” 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
” Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors,” & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ” duly indorsed 
by two directors of the co. as requested by 


you.” In an action against A.B. & C.D. 
as indorsers of the bill: — Meld: (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the CO. it gave no greater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
8. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
” directors ” must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — ELLiorr V. Bax-Ironside, [1925] 2 
K. B. 301 ; 94 L. J. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 631, 0. A. 

Annotation : — As to (1) C!on8d. Kettle v. Dunster & Wakolleld 
(1927). 43 T. L. R. 770. 

763b. “ Receiver ** added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ” R., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
“clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” : — 
Held : (1) the above were not “ surrounding 
circumstances ” from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words” Receiver, F. Ltd.” 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 
the co. ; (3) pltf. was entitled to recover 

against defts. upon the bills. — Kettle v. 
Dunster & Wakefield (1927), 138 L. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Annotations: — As to (1) Refd. Jones r. 
Waring & GiUow, [1926] A. O. 670 ; Rc 
Cuthbort, Ex p. Monnoyer British Construc- 
tion Co. r. Trustees, [1930] 1 All E. R. 342. 


773. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; ife Farrow’s Bank, [1923] 1 Ch. 
41. 


PART IX. SECT. 6. 

763 va. “ President ” cfr 

“ Mcrr.*’ added after signatures.] — Held : 
the individual dofte. wero personally 
liable on the note. — Loczka v. Ruthk- 
NiAN Faumbrs’ CJo-operativb Co., 
Ltd., [19221 2 W. W. R. 782 ; 68 
D. L. R. 636 ; 32 Man. L. R. 137.— 
CAN. 

763 vb. “Pres.” d: 

** Secy.** added after signatures .] — 
Whether those bigulug a promlBsory 
note elflrnod it as officials of a limited oo. 
or as Indivldnals. is a question of Intont. 

the Intent must be gathered from 
the face of the document Itself, & 
where, on a series of notes made to 
the HEune person at one time, a 
rubber stamp oontainluff the name of 
the 00. & two lines was impressed on 


the notes 8c the signers signed on the 
two lines & added the words “ Pres.” 
& “ Secy.” after their signatures & 
were in fact the president & secretary 
of the CO. respectively ; — Held : th e 
notes were made by the co. — Schaffer 
V . Tubby, Smith 8c Co.. Ltd.. [19241 
1 D. L. R. 468 ; 1 W. W. R. 213.— CAN. 

763 V 0 . “ Diredor ** & 

** Secretary *' added after signatures ,] — A 
promissory note was granted In the fol- 
lowing terms : “ Four months after date 
we promise to pay. , . [C. D.] Director, 
(E. F.] Secretary. The Fnwerburgh 
Empire Ltd,” The body of the note 
& the words appended to the signatures 
had all been written by the same per- 
son, not one of the signatories, before 
signature : — Held : the two signatories 
were- personally liable. — B rebneb e. 

8 


Henderson, [1925] 8. C. 643. — SCOT. 

763 V d. “ Managing 

Proprietor ” added after signature .] — 
A suit was brought on three himdls run- 
ning in the following form : “ 56 days 
after date I promise to pay S. C. F., 
or order the sum of R.’s 600, only 
for value received in cash (rfgnea) 
G. V. A., Managing Proprietor, 
G. & B. Friends, S. Rd. Bombay 
No. 4 ” : — Held : the only person liable 
on these hnndis was G. V. A. who had 
signed them 8c not any alleged firm 
passing undeT the name of G. & B. 
Friends, 8c the words Mana^ng Pro- 
rletor, etc., were merely added as a 
escription of his occupation & bnsl- 
ness address. — Sitaram Krishna 
Padhte V . Chinandas Fatehohand 
(1928), I. L. R. 52 Bom. 640.— IND. 
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797, Add* Annoiaticm: — Refd, Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Oas. 830. 

801. Add, Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

802. Add, Annotation : — Reid. Poteliaklioff v* 
Teakle, [1938] 3 All E. B. 686. 

808. Add, Annotations : — Dlstd. Burrell v. Leven 
(1926), 42 T. L. B. 407 ; Bichardson v, Mon- 
crieffe (1926), 43 T. L. B. 32 ; Poteliakhoff v. 
Teakle, [1938] 3 All E. B. 686. Consd. 
Burden v. Harris, [1937] 4 All E. B. 659. 
Refd. Bobinson v, Marsh, [1921] 2 K. B. 
640 ; Sutters v, Briggs, [1922] 1 A. 0. 1 ; 
Eldridge & Morris v, Taylor, [1931] 2 K. B. 
416 ; Bartlam v, Evans, [1936] 1 K. B. 202. 

828. Add, Annotation : — Refd. Stott v, Shaw & 
Lee, [1928] 2 K. B. 26. 

826a. .] — Masoabenhas v , Mbrcantiie Bank 

OP India, Ltd., Da Silva v. Mercantile 
Bank op India, I/td., No. 843a, post. 

888. Add. Annotation : — Refd. Wyatt v. Kreg- 
linger & Pemau, [1933] 1 K. B. 793. 

887. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

848a, Fraudulent pledge of debentures — Surrender 
for renewal — Rights of pledgee.] — A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged fidl the debentures 


with his bankers to secure his own indebted- 
ness. Later the debentures, which con- 
stituted negotiable instruments, were sur- 
rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, & clear 
of all previous endorsements. The ori^nal 
securities were then cancelled Sc retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original deben- 
tures, the present applts., for the delivery 
to them of the new instruments by resp. 
bank : — Held : there was nothing in the 
circumstances of the transaction to put reaps, 
on inquiry. The issue by the makers of the 
“ renewal ’* debentures constituted in effect 
a new contract between them Sc the first 
bank, &, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The re- 
newals ” were in form Sc in substance new 
& independent obligations in substitution for 
those under the surrendered instruments. — 
Mascarenhas V. Mercantile Bank op 
India, Ltd., Da Sii.va v. Mercantile Bank 
op India, Ltd. (1931), 47 T. L. B. 611, P. 0. 


PART X, SECT. 1, SUB-SECT. 3. 

795 i. Forbearance to cue — Sureiy ,\ — 
Held : the giving of a note to avoid suit 
oontituted deft, a principal debtor, & 
bis equities aa a surety were gone. — 
Ailianoe Trust Co. v. Johnson, 
[1920] 2 W. W. R. 800 ; 15 Alta. L. R. 
479.— CAN. 

796 ii. Note given by vice- 

president of company <S? wife.] — Deftw., 
husband & wife, were respectively 
vice-president & president of a co. 
which was Indebted to pltf. co. & was 
unable to make payment. Defts. 
made a joint & several promissory note 
In favour of pltf. co., payable on de- 
mand. for the amount of the debtor 
co.’s Indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. CO., who said that he would 
not sue “ them so long as they 
showed a disposition to pay : — Held : 
by “ them ’* K. meant the debtor co. : 
forbearance to sue upon the demand 
note waa a sufficient consideration for 
the giving of it ; & the wife deft, was 
liable upon It.-^iriES Service Oil 
Co. tJ. Rubbl, [19311 2 D. L. R. 183 ; 
66 O. L. R. 475.— CAN. 

796 111. Husband — Note given by 

xDife.] — Forbearance to press for pay- 
ment or extension of credit is valuable 
consideration for a promissory note 
given by the debtor’s wife to the 
creditor. — V ictor v. Gallen, [1937] 2 
D. L. R. 99 ; 11 M. P. R. 155.— CAN. 

796 Iv. .] — The for- 

bearance (which may be implied) & 
extension of time by a creditor is 
sufficient consideration for a demand 
note signed by a wife to secure the 
creditor of her husband. — M cMurchy 
V. Harper, [1937] 2 D. L. R. 774.— 
CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

ql. .1 — Held: the for- 

bearance or extension of time limited 
for the balanoe of payments which R. 
obtained by the giving of the note was 
valuable consiaeration within the 
inwming of the common law of England 
or under sec^ 53 of Bills of Exchange 
Act, R. 8. 0., 1927.— Be Ross, Hctchi- 

jrjS. 


SON V. Royal Institution 
Advancement op. Learning, 

S. C. R. 57 ; [19311 4 D. L. II. < 

CAN. 


for 

19321 

i89.— 


If. i?'a:frnsion of credit .] — Puller 
Co. t. Holland (N. S.) (1910), 
E. L. R. li O. -CAN. 


& 

9 


PART X. SECT 1, SUB-SECT. 6. 

•v. Sale of impro^'ements by quit- 
laim deed.] — I)VBR v. Mornkault 
1920), 48 N. B. R. 200 ; 65 D. L. B. 
i 1 2 .— CAN. 

8X. Giving credit.] — In an action 
ipon promissory notes made by dofts. 
iusbaud & wife, In favour of pltfs. 
vbolesale morcUauts, it appeared that 
u Mar. 1921, the wife deft, who had 
3 een caixylng on a retail business, 
nade an assignment under the Bkpey. 
Act, & shortly afterwards made a 
proposal to compound her debts at 
15 cents in the dollar, to be paid in ten 
jqual monthly instalments. The com- 

K ' ion was duly approved by the ot. 

. were among the creditors. The 
iebtor did not complete the com- 
position payments within the times 
proposed, & the final payment was not 
made until Aug. 1923. Aft.er the 
3 omp 08 ltion was approved, the debtor 
continued to do business, & mewio some 
purchases from pltfs. In Sept. 1022, 
t,he debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pltfs. refused to give credit for the 
luantity desired unless defts. wonld 
make some settlement of the old debt, 
i.e. the unpaid balance of pltfs.* com- 
pound claim. Defts. thereupon signed 
the promissory notes now sued upon, 
lelivered them to pltfs., & received a 
□ew supply of goods upon the credit 
they desired HeW .* the notes were 
aot made for the accommodation of 
pltfs. ; but, though representing a 
oompromised debt, were In fact made 
in consideration of the giving of credit 
in respect of the new sale, & thw wm 
suffiaent consideration to support the 
notes & to render defts. liab le. — 
Chamandt Brothers, Ltd. v. Albeot, 
[19281 2 D. L. R. 677 ; 62 O.* L. R. 
105; 10 0. B. R. 32.— CAN. 
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■y. Delivery up of void hill.] — 
Valuable couslderation for a bill ot 
exchange may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void.— UoYAL Bank op Canada 
V. Grobe Sr. Walbkidok (Alta.), [1928] 
3 D. L. R. 93 ; [1928] 2 W. W. R. 55.— 
CAN. 

sz. Credit given to third party.] — B„ 
having an unauthorised loon from 
applt. bank, of which he was a director. 
Sc wishing that It should cease to appear 
in the books, persuaded the first resp. 
to sign a promissory note for Bs. 20.000, 
dated Deo. 22, 1917, in favour of the 
bank ; B. promised that he would 
himself pay the principal & Interest. 
The note was credited by the bank to 
B., the first resp. rocoivlng no part of 
the money. On Dec. 23, 1918, B, 
paid to the bank a sum out of which 
the bank allocated Its. 908 to the pay- 
ment of the Interest due upon the note. 
B. had notice of that allocation & 
adopted It in his own books. On 
Aug. 9, 1921, applt. bank sued the first 
resp. upon the note : — Held : the first 
resp, was liable on the note. The 
giving of credit by the bank to B. was 
consiaeration. — National Bank of 
Upper India v. Bansidhab (1929), 
L. B. 57 Ind. App. 1, P. C.— IND. 

sa. Note given for price of car — To 
father of vendor — Father ** backing ** 
son in business — Absence of con- 
sideration .] — McLean v. MoDouoall, 
[1930] 1 D. L. R. 713 ; 1 M. P. R. 77.— 
CAN. 


PART X. SECT. 2. 

844 II. .1 — Canadian Bank of 

Commerce v. Colwell (1923), 56 
N. S. R. 347.— CAN. 


PART X. SECT. 8. 

866 i. LiabUity of accommodating 
artV'—Not entUldl to notice of dis- 
nnoiir. 1— Cod VII.LE Co. v. Jordan, 
19221 1 W. W. R. 1280 ; 63 D. L. K. 
94.— CAN. 

868 vi. — 
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Cases 86S— 942. 


English and Empieb Digest Supplement, 


862. Add. A nnotaiion : — Expld* Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 630. 

868. Add. Annotation : — Consd. Jones v. Waring & 
GUlow, [1926] A. 0. 670. 

896. Add. Annotation : — Reid. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

898a. Under 1882 Act, s. 21 (2)— Payee.]-- 

The ori^nal payee of a cheque is not a 
“ holder in due course ” within the above sect. 
— Jones (R. E.), Ltcu v. Wajiing & Gujlow, 
Ltd., [1926] A. 0. 670 ; 96 L. J. K. B. 913 ; 
136 L. T. 648 ; 42 T. L. R. 644 ; 70 Sol. Jo. 
756 ; 32 Com. Cas. 8, H. L. 

Annotation : — Reid. Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 

897. Add. Annotation : — Apprvd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


899. Add. Annotation : — Reid. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

902. Add. Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Robinson v. Marsh, 
[1921] 2 K. B. 640. 

917. Add, Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

922. Add. Annotation: — Consd. Reckitt r. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

935. Add. Annotation : — Refd. Humphrey & Den- 
man V, Kavanagh (1925), 41 T. L. R. 378. 

942. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 


lateral aexmrUy.] — Smith ti. Jj'ralick 
(1856), 5 Gr. 6li— CAN. 

■b. Right of accommodating party — 
To me — On warehouse receipt indorsed 
by accommodated party.] — Held: pltf. 
could not recover, for there waa no 
debt ocintraoted at the time of the 
Indorsement. — Cockburn «. Sylvester 
(1877), 1 A. R. 471.— CAN. 

»d. Evidence.] — Lkrnkr v. Franoo- 
Canadian Import Co., Ltd. (1934), 7 

M. P, U. 439.— CAN. 

, PART X. SECT. 6. 

896 iv. .] — Union B/ nk 

OF Canada v. Antoniou, [1921. 1 
W. W. U. 649 ; 56 D. L. It. 338 ; 61 
S. C. R. 253.— CAN. 

896 V. .] — W'fjoker V. 

Mortimer, [1922] 2 W. W. R. 725 ; 
15 Soak. L. K. 436.— CAN. 

896 vi. .] — Allahabad 

Bank, Ltd., Lahore v. Ratian Chand 
CilAWLA (1927), I. L. R. 8 Lah. 702.— 
IND. 

897 vi. Gunns, Ltd. 

V. Wark, [19241 1 D. L. K. 377 ; 51 

N. B. R. 292.— CAN. 

897 vli. .] — MAitsuALL V. 

Rookrs, [1924] 1 D. L. R. 888.— CAN. 
897 viil. .] — The original 

S ayee of a cheque ia not a holder in 
ue course. — Johnson v. Johnson, 
[1928] 2 D. L, K. 531, 912; [1928] 
1 W. W. ll. 774 ; [1928] 2 W. W. U. 
63 ; 23 Alta. L. R. 388.— CAN. 

907 i. ** Complete di' regular on face 
of a ” — Instrument signed in blank .] — 
A party who knows that a note has 
been signed in blank & negotiated to 
him before being flJled out ia not a 
bolder in due course. — Savard v. 
Tremblay (1922), g. R. 34 K. B. 4:)8. 
—CAN. 

913111. .1 — Pltf. purchased 

a 1916 model motor-truck from Q. A 
cash payment was made on account & 
promissory notos given (or the balance. 
G. assigned the agreement & notes 
to defts. for valuable consideration, of 
which p)tf. had due notice. Later pltf. 
found the truck was a 1913 model but 
continued to use it. He then brought 
an action for cancellation of the notes : 
— Held : defts. were holders of the 
notes in duo course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice. — 
Fraser v. McGregor, Johnston & 
Thomas, Ltd. (1922), 31 B. C. R. 306. 
—CAN. 

913 iv. .1 — Bank of 

Australasia v. Curtis, il927] N. Z. 
L. R. 247.— N.Z. 

916 vi. .1 — In order for a 

person to whom a bill or note is 
negotiated to be aflected with notice 
of a defect In the title of the person 
negotiating it he must have knowledge 
of the facts or a suspicion of some* 


thing wrong combined with a wilful 
neglect of the means of knowledge. — 
Royal Bank of Canada v. Grobe & 
Walbridqk (Alta.), [1928] 3 D. L. R. 
03 ; [1928J 2 W. W. 11. 65.— CAN. 

916 vii. •— — .] — Promissory 

notes (or $1,000. & $2,000 wore en- 
dorsed by defts. respectively for the 
acxjoumiodatioii Of a co. which was a 
customer of pltf. bank, pursuant to an 
arrangement made at a conference 
between the manager of the co., one 
of defts., & the local manager of pltf. 
bank, whereby the proceeds of the 
notes, when endorsed, wei*e to be 
applied in reduction of a balance due 
by the co. upon a nnrehaso of land, & 
that the notes should not bo used until 
the 00 . had raised a sum of $1 ,000 to 
make up the sum of $4,000 to be paid 
ui)on the land purchase. Lefts, en- 
dorsed the notes upon these con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 
piedged to the bank by the co. as 
collateral security for advances made 
to the CO. The co. never raised the 
$1,000 necessary to complete the pay- 
ment of $4,000 : — Held : the focal 
manager of tlie bank had full uotloe & 
knowledge of the arrangement, & when 
he accepted the notes as xdedge ho was 
not acting in good faith & pltf. bank 
was thomforo not a bidder in due 
course. — Imperial Bank v. Heisz, 
Iau’Erial Bank v. Hundt, [1930] 1 
D. L. R. 339 ; 64 O. L. R. 452.— CAN. 

n (p. 140) i. Notice that trans- 

feror not entitled to transfer.] — Defts. 
entered into a hire-purehuHO agree- 
ment with the U. Co. in respect of a 
motor car, & gave promissory notes as 
ooUaleiul security, but not In payment 
of the iustalments iiayable thomunder. 
It was a term of the hire-purchase 
agreement, that defts. should be en- 
titled to determine the hiring by return- 
ing the car to the 11. Co. &, thereupon, 
the H. Co. was obliged to surrender all 
promissory notes given by defts., & 
not then due. Pltf., In course of an 
arrangement for fiuanciug the H. Co.’s 
transactions, paid the H. CJo. an agreed 
price for the car, & the H. Co. indorsed 
deft. *8 promissory notes & delivered 
them to pltf. Thereafter, defts. pro- 
posed, in flou of the instalments, to pay 
«150 at once, & the residue of the con- 
sideration in a single deferred payment. 
The H. Co. sought to retire the pro- 
missory notes hind by the pltf., but as 
the parties could not agree as to the 
rebate for payment in anticipation of 
the due dates, nothing eventuated. 
The H. Ck)., however, accepted the 
£150, & later, the balance of the con- 
sideration, from defts., & met each 
note held by pltf. as it fell due, until It 
went into liquidation. Pltf.’s repre- 
sentative was aware, in another 
capacity, of w'hat had occurred between 
the other parties. Pltf. having brought 

10 


an action against defts. on the pro- 
missory notes BtUl held by It : — Held : 
it was a part of the baigaln between 
defts. & the H. Co. that the pro- 
missory notes should not be dis- 
counted ; of this pltf. was aware ; 
pltf. was not a bolder in duo course, & 
could not recover. — Aut'OMOBIle Fi- 
nance Co. OF Australia v. Hender- 
son (1930), 23 Tas. L. R. 9.— AUS. 

g (p. 141) i. .]— Imperial 

Bank v. Heisz, Imperial Bank v. 
Hundt, [1930] 1 D. L. R. 339 ; 64 

O. L. R. 452.— CAN. 

k (p. 141 ) I. Private arrangement 

between parties — Not expressed on f axe of 
instmmeni.] — An open letter of credit 
was granted to W., trader, on the 
guarantee of T. & M., merchants, upon 
an agreement, not expressed In the 
letter, that W. should buy produce & 
consign bills of lading & policy of insur- 
ance endorsed to T. & M., as security. 
W., in fraud violation of their agree- 
ment, drew bills under the letter, & 
indorsed for value to the Merchants, 
Bank of Halifax, who had no notice or 
the above agreement : — HeM : a 
negotiable Instrument is not to be 
affected by any private arrangement 
which the parties to it do not choose 
to put upon the face of the document. 
If it were intended to limit W. in the 
use of the letter of credit as between 
him & the world at large, to a use for 
mercantile purposes connected with the 
urchase of the produce, It would have 
een very easy to have expressed pn 
the face of the letter of cremt that it 
was to bo accepted if presented accom- 

f iauicd by bills of lading dc policy of 
iisurance. — Meiu chants Bank of 
Halifax v. Winter (1898), 8 Nfld. 
L. R. 30.— NFLD. 

PART X. SECT. 6, SUB-SECT. 2.— A. 

940 i. Smuggling.] — Wallbridoe v. 
Follktt (1846), 2 U. C. R. 280.— CAN. 

940 ii. .] — The seller of smuggled 

goods cannot collect a note given for 
the price thereof as such transaction is 
contrary to public policy. — Beaulieu 
V. OUELLETT (1936), 65 C. C. C, 355.— 
CAN. 

942 i. Oaming — Gambling in grain 
/wfures.J— Promissory note unenforce- 
able. — B ank of Toronto v. Sweeney, 
Bank or Toronto v. Cochrane, Bank 
of Toronto v. Borts, [1927] 2 
W. W. R. 597 ; 21 Sask. L. R. 670.— 
CAN. 

942 ii. Speculation.] — In an action 
brought by a grain brokerage co. on 
promissory notes made by deft, in 
favour of pltf. &, alternatively, for 
the return of money lent by pltf. to 
deft. : — Held : pltf, could not recover 
on the notes since deft, had, to the 
knowledge of pltf,, no intention of 
making or taking delivery of the grain 



VoL VI.— Bills of Exchange. Cases 943—1058. 


948. AM. Annotations ; — Distd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 99 L. J. K. B. 789. 
Apid. Carlton Hall Club v. Laui-ence, [1929] 
2 K. B. 163. Consd. Nilialchand Navalchand 
v. McMullan, [1934] 1 K. B. 171. 

946, Add, Annotations : — Refd. Maskell v. Hill, 
[1921] 3 K. B. 157; Humphery v. WUson 
(1929), 141 L. T. 469. 

946a. Compounding felony.] — Guiborn v. Fel- 
lows (1717), 2 Eq. Cas. Abr. 100 ; 5 Vin. 
Abr. 408, pi. 20 ; 22 E. R. 136, L. C. 

960. Add, Annotations — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v, Briggs, [1922] 
1 A. C. 1. 

964. Add. Annotation : — Apld. Greenberg r. 

Cooperstein, [1926] Ch. 657. 

971. Add, Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. C. 1. 

991. Add. Annotation: — A.s’ to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

995. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1033. Add. Anntiations : — Folld. Low v. Fry 
(1935), 152 L. T. 685. Refd. Bernard v. 
WiUiams (1928), 139 L. T. 22. 

1033a. .] — By an agreeiuent entered 

into orally between the parties pltf. agreed 
to sell a house for £800 to deft., who thereupon 


handed to pltf. a cheque made payable to 
him for £450 as part purchase price. There 
was no memorandum or note of the agree- 
ment in writing to satisfy the terms of 
sect. 40 of the Law of Property Act, 1925 
(c. 20), s. 40. Subsequently, deft, re- 

pudiated the agi’eement & stopped the cheque, 
which was dishonoured. Pltf. sued deft, on 
the cheque. There was no evidence that pltf. 
had not always remained able & willing to 
convey the property to deft. ; — Held : pltf. 
could recover on the cheque. — Low v. Fry 
(1936), 152 L. T. 585 ; 61 T. L. R. 322. 

1037. Annotations : — Delete “ Barwick v, S. E. Sc 
C. Ry. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Co. v. MacLay, 
[1920] 3 K. B. 402; Markwald v. A.-G., 
[1920] 1 Ch. 348.” 

Add. Annotations : — Refd. Maclaine v, Eccott 
(1924), 132 L. T. 173 ; Greenwood i;. Martin’s 
Bank, Ltd. (1932), 48 T. L. R. 601. 

1038. Add, Annotations : — Refd. The Penelope* 
[1928] P. 180 ; Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 667. 

1052. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 610; Churchill Sc Sim v, 
Goddard, [1937] 1 K. B. 92. 

1053. Add. Annotations : — Distd. Guildford Trust 
V. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v. Pollard Sc Morris, [1930] 1 K. B. 
628. 


in tho transactions in question, (te, 
therefore, the raoneys for which the 
notes were f?iv(ni W(to advanced by 
pltf. for a purpose which was ilhwd 
under s(‘ct. 231 of the (/riininal ( !o(h!, 
6c which had l)een carried out either 
wholly or to a substantial deurree ; nor 
could pltf. recover (e\(5ept as t,o 
on the alternative claim for 
moueys advanced, Hinec (with tlu‘ 
exce])tion of the SI, 360 which v;as 
advanced f(»r other puri>oscs) ih<‘ 
moneys were advanctnl for said lllo^ral 
purpose. — 1*UU])KNT1AL Kxchanc^e Co.. 

V . Edwakos, il93H| I W. \V. it. 
22 ; J D. L. K. 218.— CAN, 

946 iii. .] — MacWilliams v. 

Htogins. ri9271 2 D. L. R. 781 ; ( J0271 
1 W. W. II. 772 ; 36 Man. L. R. 4.68. - 
CAN. 

946 iv. .1 — Promissory note un- 
enforceable. I’he fact that the magis- 
trate consented to tho withdrawal of 
the charge is immaterial. — Becker v. 
Bachman (Alta.), [1927] 2 D. L. R. 
1144 ; [1927] 2 W. W. R. 32.— -CAN. 

1 i. .1 — Moneys duo on a pro- 

missory note executed in considera- 
tion of tho balance of the security 
deposit for tho lease of a house taken 
for immoral purposes cannot be re- 
covered by suit. — Kaijkumari Baish- 
NABI V. MaNOMOEIINEE BAISHNABI 
(1935), I. L. R. 03 Cal. 445.-~IND. 
m. Read bow “ 946a i.” 
n i. Transaction in breach of licensing 
laws.] — Held : pltfs. could not recover 
on bills of exchange given in payment 
for intoxicating liquors sold by their 
agent in a local option district. — 
WiLflON Co. r. Mayflower Bottling 
Co. (N. S.) (1913), 13 E. L. R. 489; 
14 D. L. R. 711.— CAN. 

n ii. .] — Held : there wiw no 

legal consideration for the cheque on 
which pltf. sued, & he could not 
recover. — S kale v. Becker, [1926] 
1 D. L. R. 723 ; 69 O. L. R. 651.— CAN. 

PART X. SECT. 6. SUB-SECT. 

968 Iv. .] — M. drew a 

cheque, crossed ** not negotiable,*’ & 
payable to D. or order, &; deliver^ It 


to D. in payment of money won from 
him by D. under’a wagering contract. 
D. Indorsed tho cheque to H. but upon 
prosentmont to M. for payment It was 
(BKbv-riGured : — Held : the cheque 
bsvlug been given for a consideration 
wh*ch by oirtuo of Gaming & Betting 
Act, 1912, was not lllogai but merely 
void, D. had acquired a good title to it, 
& therefore that R. was entitled to 
recover its vabie f»'om M. — Rodertb 
V. Malouf (1929), 29 S. R. N. S. W. 
179 : 40 N. S. W. W. N. 01.— AUS. 

0 — .]— -A promissory note 

given to a creditor in order to 'i)rocnre 
his consent to an asslgniiieut in contra- 
vention of Act 32, 1910, 8 . 141 (5), is 
not by reason of that fact alone void 
In the hands of a person not a partly to 
it, who, subsequently to tho illegality, 
gives value for it in good faith. — 
Vai^ayathan V. Five Rohich Tea & 
Coffee Workb (19.31), 52 N. L. R. 
143.— S. AF. 

sb. Amount recoverable.] — Where the 
consldoratlon for a promissory note as 
between tho maker & payee was 
Illegal & Judgment is recovered thereon 
against tho maker by a holder In due 
course who took it from the payee as 
collnteral security for a debt, tho 
amount of the Judgment should be 
limited to the amount of the transferees’ 
present indebtedness to the holder 
The same result follows even though 
tho original transaction was not Illegal, 
whore the maker has already paid tho 
amount of the' note to the payee. — 
Royal Bank of Canada v. Grobk & 
Walbridge (Alta.), 11928] 3 D. L. R. 
93 ; [1928] 2 W W. R. 66.— CAN. 

PART X. SECT. 7. 

993 V. Assignment by 

venaor of rights under contract to third 
party — -Property in goods never passing 
to pur chaser.] — MONTl CELLO Btate 
Bank v. Killoran, [19201 3 W. W. R. 
642. — CAN. 


PART X. SECT. 8. SUB-SECT. 1. 

s i. Verbal agreement that note 

to be operative only on happening of 
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event.) — Dennis v. Ivey & 
Boyce, 119201 3 W. W. R. 744.— CAN, 

* ii. Note given to show ficiiiious 

assets — Estoppel of maker.] — Hay v. 
ALLEN, [1921] 1 W. W. R. 33.— CAN. 

■ iii. -1 — Klotz V. JouAN, [1925] 

3 D. L. K. 10 5. —CAN. 

g jv. .] — Devlin v. Moore’s 

Mills Creamery, Ltd. (N. B.), [1927] 

3 D. L. R. 479.— CAN. 

PART X. SECT. 8, SUB-SECT. 2. 

1040 ii. .] — Tho 

maker of a post-dated cheque tho cou- 
skloratlon for v/hicl» has failed Sc pay- 
ment of which ho has Hlopi)od, Is liable 
Iheri'o'.i to a bank which in good faith 
6c without knowledge of tho fO/Cts 
has before Its date receivtid It by In- 
dorsement from the payee & ^ven 
ertniit therefor to tho paytMi. — Unton 
Bank of Canada v. TA^rrEiiflALL. 
[1920] 2 W. W. R. 497 ; 52 I). L. R. 
407 ; 15 Alta. L. R. 350.-~CAN, 

q (p. 164) i. With- 

dravml of retainer. ]— Tho rule that] >artlal 
failure of consideration for a promissory 
note is a defence pro tanto, as against an 
Immedlut-e party, only when the amount 
of tiie note referable to such partial 
failure is ascertained & liquidated, was 
applied herein to un action on a note 
given a solr. on being retained to con- 
duct tho defence to a charge which was 
withdrawn before tho date set for 
trial, but with respect to which the 
solr. prepared for trial. — K hauhh v. 
Luciuk, 11928] 1 D. L. R. 1132; 
11928] 1 W. W. R. 184 ; 22 Sask. L. R. 
374.— CAN. 

PART X. SECT. 9. SUB-SECT. 1. 

8d. General ruU.] — In an aetion 
against tho maker of a promissory note 
by an alleged holder In due course 
deft, has the right to plead fraud of the 
payec.^ARBUiTiNOT v. Campbell, 
[1930] 2 W. W. R. 275.— CAN. 

1063 iii. .] — Royal Bank 

V. Wannamaker (Ont.), [19291 4 

D. L. K. 999.— CAN. 



Cases 1054—1196. English and Empire Digest Supplement. 


1054. Add, Annotation : — Refd. Jones v. Waring 
& GiUow, [1926] A. 0. 670. 

1054a. .] — Guildford Trust, 

liTD. V, POHL & Maritch (1928), 72 Sol. Jo. 
171. 

1086a. .] — Where in an action for the pay- 

ment of a sum alleged to be due to pltf. upon 
a promissory note deft, pleaded that there 
was no consideration for the note : — Held : 
(1) inadequacy of consideration affords no 
relevant answer to a demand upon a pro- 
missory note ; (2) it is not for the ct. to 


inquire into the adequacy of the considera- 
tion for the note, but to consider whether 
or not there had or had not been any con- 
sideration given ; (3) the burden of proof 
that no consideration had been given was on 
deft. — Ad IB el Hinnawi v, Yacoub Fahmi 
Abu el Huda el Faruqi, [1936] 1 All E. R. 
638, P. C. 

1093. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

1182. Add, Annotation : — Refd. Robinson v, Marsh, 
[192112 K.B. 640. 


Part XI.— Negotiation and Transfer 


1155. Add, Annotation : — As to (2) Consd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 650. 

1161. Add, Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

1168. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

1169. A,dd. Annotation : — Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

1178. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. a 1. 


1188. Add. Annotation ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1189. Add. Amiotation : — ^Dbtd. Mascarenhas v. 
Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, Ltd. (1931), 47 
T. L. R. 611. 

1190. Add, Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1196. Add. Annotation : — As to (2) Consd. Repub- 
lica de Guatemala i>. Nunez, [1927] 1 K. B. 
669. 


1069 XV. .] — Where notes were 

nullities for fraud. &. the sljiimer was not 
estopped by any noffligeuoe on her 
part: — Held: the third party, aJ- 
thouirh a holder in duo course, had no 
light to recover from her. — Dunshea 
», Krsteven, 1 19221 N. Z. L. R. 1032. 
— N.Z. 

1069 xvl. .1 — Where there was 

a defect In the payee’s title, of which 
the indorsee had notice : — Held : he 
was not entitled to recover. — Dar- 
ROOK V. Burns (1927), 48 N. L. R. 
320.— S. AF. 

1069 xvli. .1 — McTavisii v* 

CoTBwoLi) Senoot, District, [1931] 3 
W. W. R. 023.— CAN. 

PART X. SECT. 9, SUB-SECT. 2. 

1073 I, ' Htiahand wife .] — 

Fryers & Co., Ltd. v. Steeves (N. B.), 
[1927] 4 D. L. R. 1077.— CAN. 

PART X, SECT. 10, SUB-SECT. 1. 

1093 1. Add “ vaned, 11917] 1 W. W. 
U. 1177.*' 

•f. Queaiion for jury.) — Pltf. sued 
upon two promissory notes made by 
deft, to L. & transferred, after maturity, 
& not for value, to pltf. They were 
renewals for the balance unpaid of a 
previous note from deft, to L. There 
was oonfiioting evidence as to the 
reason & consideration for giving tho 
original note. L. asserted that the 
note was given for the amount owing 
to him by deft, on a loan. Deft, 
assorted that the note was for L.’s 
accommodation : that tho loan from 
L., asserted by L. to have been made 
to deft., had In fact been made to one 
R., that subsequently L. wanted the 
money, R. could not then pay, that 
deft, gave the note, for the same 
amoimt as that owing by 11., to enable 
L. to raise money, but received no 
oonsidoratlon, that It was agreed that 
deft, was not to be colled upon to pay 
the note or any renewals. that the 
note or any renewals would not be 
negotiated after maturity. The trial 
Judge withdrew the case from the Jury : 
— Held : there the questions whether 
the note was given simply for L.’e 
accommodation or in consideration of 
a debt duo by deft, or by R., & whether 


there was an agreement, as allegrod by 
deft., that the note should not be 
negotiated after maturity, should have 
been submitted to the Jury. — G ijcsby 
V. Mitcheli., [1932] S. C. R. 260 ; 1 
D. L. R. 641 ; affy., [19311 2 D. L. R. 
675 : 3 M. P. R. 507.— CAN. 

PART X. SECT. 10, SUB-SECT. 2.— 
B. (a). 

1096 ix. .] — Fraud Is no 

defence where an action on a note is 
brought by a holder in due course. It 
merely shifts tho burden to pltf. to show 
that he took the note before maturity, In 
good faith, for value & with no notice 
of the fraud. — Canadian Bank of 
Commerce v. Peebi^es, [1924] 1 D. L. 
R. 225.— CAN. 

1096 X. .] — D. sued T. on 

a promissory note which had been 

f riven by T. to F. & which had been 
ndorsed by F, to D. T.’s defence was 
that the note had been obtained from 
him by fraud & that D. had notice 
of the fraud when it was endorsed to 
him. D. proved the indorsement of 
the note to him & closed his case. T. 
then established in his case that the 
note bad been obtained from him by 
fraud. D. in reply, gave evidence of 
the clroumstanocs under which the 
note was indorsed to him ; this evidence 
was not very clear or definite. He was 
cross-examined at length, & it was 
shown that his recolleotion was de- 
ficient in some respects. The trial 
Judge directed a verdict for D. ’& the 
jury gave a verdict for D. accordingly 
witneut leaving the box : — Held : upon 
proof by T. that the note had been 
obtained by fraud, sect. 35 of Bills of 
Exchange Act cast the burden upon 
D. of proving that value bad in good 
faith been given by him for the bill, 
& the trial Judge should have left that 
issue to the Jury. — Douglas r. Tikr- 
NAN (1982), 32 S. R. N. S. W. 149 ; 49 
N. S. W. W. N. 31.— AUS. 

1115 il. llleoalUp — Onus on de^en- 
dant.} — Held : the onus of proof of 
illegality was oast on defts. by sect. 30 
of the Bills of Exchange Act, 1908, 
& the prluoipla laid down in Talbot v. 
von Boris, No. 1114, viz., that the pro- 
vision of sect. 30 (2) of the Bills of 
Exchange Act, 1888 (Imperial), & of 
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the New Zealand Act of 1908. does 
not apply to a case where the holder 
seeking to enforce thd instrument is 
the person to whom it was originally 
delivered & in whose possesmon it 
remains, was not affected the 
decision In Jones (R. E.), Ltd. v. Waring 
tfr OiUow, No. 896a. — Cox & Walsh 
V. Burton, [1933] N. Z. L. R. 249.— 
N.Z. 


PART XI. SECT. 4. 


g (p. 186) I. .]— To be the 

holder of a promissory note & entitled 
to sue on ft in his own name, pltf. 
must be either the payee or the 
indorsee in possesrion of the note. — 
Barney v. Lauzon, [1923] 2 W. W. R. 
19.— CAN. 


m (p. 188)1. Assign- 

ment to evade counterclaim.] — Deft, 
made a note in favour of C., who lost 
it. 0. made an assignment, of it to J. 
in order that J. might bring an notion 
thereon & so prevent deft, brining a 
ooimterolalm against C. Just before 
trial the note was found & indorsed 
to J. : — Held: C. must be Joined as pltf., 
& deft, allowed ot bring in his counter- 
claim. — Jones & Colquhoun v. Finch 
(1922), 66 D. L. R. 822.— CAN. 

m (p. 188) ii. Indorse- 

ment in consideration of advances — 
Advances repaid,] — Bela: an action 
might be brought either In the name of 
the indorser or bolder. — Clow o.Doull, 
[1920] 1 W. W. R. 1060.— CAN. 


m (p. 1 88) iii. “ On account 

of ” payee .] — An indorsement was not 
struck out & action was brought on the 
note in the name of the payee. At the 
trial the Judge aUowed pltf. to amend 
by adding the indorsee asco-pltf., dolt, 
having objected that pltf. had no right 
of action ; & Judgment was given 

for the indorsee, but costs were given 
deft, against the payee, the original 

S ltf. Deft, appealed on the grounds 
[lat no amendment should have been 
allowed, &; pltf. was not entitled to 
Judgment. Appeal dismissed. — Jaok- 
soN Machines, Ltd. v, Michaluck, 
[1922] 2 W. W. R, 672 ; 67 D. L. R. 
182 ; 15 Bask. L. R. 467.— CAN. 

d (p. 189) i . — Payee of eheg%ne .\ — 
Belcher v. Dixon, 11923) N. Z. L. R. 
378.— N.Z, 



VoL VL—Bilb of Ebnduunge. Cases 1248- 1314a. 


1248. Add. AnnoioMona : — Consd. Re GkK)ch, Ex p, 
Judd, [1921] 2 K. B. 693 ; McCall Bros., 
Ltd. V, Hargreaves (1932), 48 T. L. R. 460. 
Refd. McDoi^d v. Nash, [1924] A. 0. 625. 

1250. Add. Annotations : — Apld. Be Gtooch, Ex p. 
Judd, [1921 ] 2 K. B. 693. Apprvd. McDonald 
V. Nash, [1924] A. C. 626. Apld. National 
Sales Corpn., Ltd. v. Bemardi. Bernard! v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

1264a. .] — A testator gave a promissory 

note to G., saying he wished to provide other- 
wise than by will, for pltf. & afterward made 
his will, appointing G., with others, his exor., 
& to whom, after payment of legacies, ho 
bequeathed a moiety of his personal estate. 
G. having made some payments on account 
to the pltf. afterwards denied her title : — 
Reid : he was a trustee of the note for pltf. — 
Lloyd r. Chunb (1860), 2 Gift. 441 ; 3 L. T. 
366 ; 6 Jur. N. 8. 1365 ; 66 B. R. 184. 

Annotation: — Ezpld. Be Whitaker (1889), 42 Ch. D. 119. 

1293a. By crossing “ not negotiable.”] — ^A bill 
was drawn ly the Irish Casing Co., Ltd., 
payable three months after date “ to the order 
of the Irish Casing Co., Ltd., only ” for £600, 
& was crossed “ not negotiable.” Defts. 
were the drawees & acceptors of the bill. 
The drawers indorsed the bill to pltfs. for 
value, & when the bill was dishonoured by 
non-payment, pltfs. sued defts. for the 
amount of the bill & interest. Pltfs. admitted 
that the Irish Casing Co., Ltd., at the date' 
when the bill became due was indebted to 
defts. in a sum exceeding the airn'unt of the 
bill : — Held : the crossing “ not negotiable ” 
& the word “ only ” in the body of bill 
sufOciently prohibited transfer so as to reiider 
the bill not negotiable within 1882 Act, s. 8 ( 1 ) , 
& pltfs. could not recover. — Hibernian 
Bank, Ltd. v. Gysin & Hanson, [1938] 2 

K. B. 384 ; [1938] 2 All E. R. 675 ; 107 

L. J. K. B. 639 ; 158 L. T. 526 ; 54 T. L. R. 
780 ; 82 Sol. Jo. 648 ; 43 Com. Cas. 277. 


1806. Add. Annotation: — Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch.l67. 

1312. Add, Annotation: — Consd. Importers Co. 
V. Westminster Bank, [1927] 1 K. B. 869. 

1314a. Rubber stamp — ^Various names — Intention 
of indorser.] — Thomas Cook & Son, Ltd., 
carried on a tourist & ticket business, & 
Thomas Cook <& Son (Bankers), Ltd., an 
allied but quite separate co., carried on a 
money -changing business in the same room. 
An employee of pltf. co., having in his 
possession in the course of his employment 
certain cheques drawn in favour of pltf. co., 
obtained that co.’s indorsement upon them, 
wrote above the indorsement “ Pay to the 
order of Messrs. Thos. Cook <& Son, Ltd.” 
& gave the cheques to Thomas Cook Son 
(Bankers), Ltd., in exchange fur foreign 
currency. The cheques were then further 
indoreed by Thomas Cook & Son (Bankers), 
Ltd., by means of a rubber stamp “per pro 
Thos. Cook & Son. per pro Thos. Cook & 
Son, Ltd. per pro Thos. Cook & Son 
(Bankers), Ltd.” & countersigned in the 
usual way. In an action for conversion of 
the cheques, pltf. co. contended that either 
Thomas Cook & Son, Ltd., was liable because 
that co. had converted the cheques & had 
not given value for them, or that Thomas 
Cook & Son (BanJeers), Ltd., was liable 
because it gave value for the cheques when 
Thomas Cook &; Son, Ltd., in whoso favour 
they were indorsed, had not indorsed them ; — 
Held : when pltf. co.’s employee wrote the 
words “ Pay to the order of Messrs. Thos. 
Cook & Son, Ltd.” ho intended the cheques 
to pass to Thomas Cook & Son (Bankers), 
Ltd., in exchange for the foreign currency, 
although he misdescribed that co., the 
cheques were in law indorsed to that co. 
Thomas Cook & Son (Bankers), Ltd., had 
given value for the cheques & neither deft. 
CO. was liable. — Bird ^ Co. (London), Ltd. 
V, Cook (Thomas) & Son, Ltd., Cook 
(Thomas) & Son (Bankers), Ltd., [1937] 2 
All E. R. 227 ; 156 L. T. 415. 


PART XI. SECT. 9. 

• 1. Bank Belling asseU to 

another hank.] — Whore one bank Bells 
Ite assets to another bank under Bank 
Act, 68. 99 to 111, & the agreement for 
sale has been approved by the Governor 
In Ck)unoil, the purcl^lng bank may 
sue in its own nam^in respect of a 
promissory note, part of the assets 
acquired, notwitbstandlng that the 
note has not been indorsed by the 
selling bank as required by Bills of 
Exchange Act. — Bank of Montreal 
V. Irvine & Feinbtein, [19241 3 
D. L. R. 752 ; 2 W. W. R. 1047.— CAN. 


PART XL SECT. 15. SUB-SECT. 1. 

•g. ** Indorsed ** written opposite 
Bignature,] — A promissory note was 
signed by W. Sc M. on tbe face of the 
note & opposite M.*8 signature the 
word “ Indoraed was written by a 
salesman in the servioe of pltf. co., to 
which the note was made payable : — 
Heid : M. did not sign the note with 
the intention of indorsing it, but as 
maker, though as between him Sc W. 
only as a surety, Sc the word *' In- 
dorsed ” was merely a memorandum 
intended to show that M. was a 
surety.— Gobrib (A. D.) Co., Ltd. v. 
WmrrnBLD Sc Michaud (1920), 48 
2- h h J *8 b. R. 826 ; 19 
O. W. N. 336.— CAN. 

sh. •* I hardby aiaion the moneya 


payable under the within note,**] — Bank 
OF Nova Scotia v. Philpott, [1930] 4 
D. L. R. 148 ; 2 W. W. R. 128 ; 24 
S. L. R. 473.— CAN. 

PART XL SECT. 15. SUB-SECT. 2. 

k I. Of company.] — If a co. 

authorises that its bank may. accept for 
deposit cheques “ purporting to be 
indorsed by any one director or the 
secretary or treasurer,” an indorse- 
ment is good which is made by one 
who is a director Sc secretary though 
he does not purport to sign as director 
or secretary. — U nion Bank of Canada 
e. Tattersall, [1920] 2 W. W. R. 
497 ; 62 D. L. R. 407 ; 15 Alta,. L. R. 
350.— CAN. 

kil. .} — Brecht v. Hef- 

FBL, [19231 3 D. L. R. 40 ; 2 W. W. R. 
1135.— CAN. 

k Hi. .] — Imperial Bank 

OF Canada c. Dennis, [19251 3 D. L. R. 
488 ; 57 O. L R. 203.— CAN. 

k iv. .1 — Fidelitt Trust 

Co, V. Terminal Land & Investment 
Co. (Ont.), 119271 4 D. L. R. 632.— CAN. 

sj. Member of ayndicate.] — An in- 
dorsement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate *s 
name of a promissory note made pay- 
able to the syndicate or Its order; — 
Held : to be a valid indorsement. — 
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Riley V. Rekd, [19251 2 1). L. R. 737 ; 
[1925] 2 W. W. R. 286 ; 19 Sask. L. R. 
366.— CAN. 


PART XI. SECT. 15. SUB-SECT. 3.— A. 

1811 1. Must he written on inatrumeMt 
— Writing on face of note.] — Whore the 
intention of all parties is that a signa- 
ture is for the purpose of indorsement, 
it makes no (inference where the 
signature is placed. — Simonin v. 
Philion, [19221 2 W. W. R. 1280 ; 60 
D. L. R. 073.— CAN. 

•k. Allonge.] — Before finding 

that a sheet of paper Is an allonge to a 
promissory note, the ct. should 
scnitinlse the evidence & material 
with the greatest care, & the evidence 
In favour of such a finding should be 
of the strongest character. — Barnet 
V. Lauzon, [19231 3 D. L. R. 140; 
2 W. W. R. 19.— CAN. 

1313 I. Must he signed — Name mis 
apelir-ln cheque — Name properly spelt 
in indorsement.] — Although the word 
** limited ** be omitted from a payee 
oo.'s name lii a cheque, there being no 
doubt of tbe co. being the intended 
payee, an indorsoraent of the cheque it 
effective by the proper signature of 
the payee on the back of It. — Union 
Bank op Canada v. Tattkrhall, 
19201 2 W. W. R. 497 ; 52 D. L. R. 
407 ; 15 Alta. L. R. 360.— CAN. 



Cases 1818 — 1648a. English and Empire Digest Supplement. 


1818. Add. Annotation : — Refd. Sutters v. Briscss. 
[1922] 1 A. 0. 1. 

1319. Add. Annotaiion : — Refd. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402. 

1822. Add. Annotation : — Consd. Rekstin v. Severo 
Sibirsko Gosudarstvemnoe Akcionernoe 


Olscbestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

1324. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1884. Add. Annotaiion : — Consd. McDonald v. 
Nash, [1924] A. 0. 626. 


Part XII. — General Duties of Holder. 


1897. Add. Annotations : — Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437 ; Sassoon v. 
International Banking Corpn., [1927] A. C. 
711 ; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

1407. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 

1459. Add. Annotation: — Refd. Baines -v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1461. Add. Annotation: — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1463. Add, Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. ‘ 

1477. After this case add “ Bill accepted payable 
. / at bank — Presentment over counter — Validity.] 

— See Bankers, No. 600a, ante.” 

1529. Add. Annotaiion : — Consd. Re British Trade 
’ Corpn., [1932] 2 Oh. 1. 

1581. For ” Saunderson v. Bowes ” read ” San- 
derson V. Bowes.” 

Add. Annotation : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1, 

•1542. Add. Annotation : — Apld. Re British Trade 
Corpn., [1932] 2 Ch. 1. 

1546. Add. Annotation : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


1548a. BUI treated as promissory 

note.] — On Mar. 23, 1920, the branch of the 
British Trade Corpn., Ltd., at Batoum, drew 
a document in the following form : “At sight 
pay this sole exchange to the order of Mr. 
B. L. Mailoll the sum of one thousand pounds 
sterling value received which place to account 
No. 2.” The document was signed ” For the 
British Trade Oorpn,” by the manager & 
accountant, & it was addressed at the foot 
” To the British Trade Corpn., 13, Austin 
Friars, I.ondon, E.C.” By successive in- 
dorsements pltf. became the holder, k, on 
Dec. 20, 1923, his agents presented the docu- 
ment at the London offices of the corpn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
certification. On Nov. 23, 1920, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo-Austrian 
Bank, Ltd. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1 ,000 in respect 
of the document, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 


PART XI. SECT. 16, SUB-SECT. 8.— E. 

■1. After advance made — Relation 
hack.] — Held : the indorHoment related 
back to the time when the note waa 
giron & the money paid. — Canadian 
Bank of Commekck r. Colwkll (1923), 
66 N. S. H. 347.— CAN. 

PART XI. SECT. 15, SUB-SECT. 4. 

1356 1. “ Pay to order of M. 

Bank to credit of ** payee.] — Held : a 
restrictive indorsement, & the indorsee 
& holder Is not entitled to recover from 
the maker, who haa paid in good faith 
the amount of the note to the payee. — 
Merchants Bank op Canada v. 
Brett, 119231 2 D. L. R. 264 : 32 Man. 
L. R. 629 ; [1923] 1 W. W. R. 607.— 
CAN. 

r i. .] — O’Donoohue 

. Hkmbropf (1871), 19 Gr. 95.— CAN. 

1 1. Right to make eoaUable 

aaignmeni.] — A bill of exchange pay- 
able to the order of A. only & endorsed 
by A. payable to B. only, cannot be 
further negotiated by mere endorse- 
ment. Such a case Is one to which 
Beet. 68 of Bills of Exchange Act, 1927, 
applies. But there may bo an assign- 
ment of each a bill by B. under the 
rules governing the assignment of 
ohosos In action. — Dealers P'inanck 
Corpn., Ltd. v. Sedgwick, [19321 1 
D. L. 11. 71 ; 2 W. W. R. 698 ; revag., 
[1931] 1 D. L. R. 1014; 1 W. W. R. 
164.— CAN. 

PART XL SECT. 16. 

1366 ii a. The right 

whloh the transferee for value of a bill 


has imdor Bills of Exchange Act, 
s. 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an nnqualifled en- 
dorsement unless there Is some contract 
or equity which requires him to assume 
personal responsibility on the bill. — 
Scott v. Ferguson, [1929] 3 D. L. R. 
705 ; 2 W. W. R. 37 ; 23 S. L. R. 512. 
—CAN. 

PART XL SECT. 17. 

1367 111. Apparent cancellation 

of imioraemerU. ] — Held : It is for the 
holder to prove In order to establish 
his title by reason of Bills of Exchange 
Act, 88. 143, 144, that the apparent 
cu nc4^Uation was not intended to be one. 
— Royal Bank of Canada v. Allen, 
[1919] 3 W. W. R. 1063 ; 49 D. L. R. 
572 ; 15 Alta. L. R. 171.— CAN. 


PART XIL SECT 2. SUB-SECT. 1. 

h i. Cheque draum on foreig'a 

trust company.]— A cheque drawn on a 
foreign trust co. is a bill of exchange 
& must be presented for payment 
within a reasonable time after endorse- 
ment. — Provincial Bank v. B elle - 
FLEUR, [1936] 1 D. L, R. 795.— CAN. 

1405 idii. .] — Ram Sarup v. 

Hardho Prasad (1927), I. L. R. 60 
All. 309.— IND. 

1405 xlv. .] — The liability of the 

maker of a promissory note depends 
upon presentment, if the note is pay- 
able on demand at a particular place. — 
Corporation SBCURiTiES, Ltd. v. 
Royal Bank, [1935] 2 D. L. R. 173.— 


PART XIL SECT. 2, SUB-SECT. 2.— 

A. (b). 

1432 iii. .] — Cheque in circula- 
tion six months : — Held : an un- 
reasonable time & not recoverable. — 
Ballem v. Fried, [1923] 4 D. L. R. 
1203.— CAN. 

1434 ii. Cheque mislaid — Delay 

not causing damage.] — Held : the 
drawer was not discharged by the 
cheque not having been presented 
within a reasonable time.— Kino & 
Boyd v. Porter, [1925] N. 107. — IR. 

PART XIL SECtr 2, SUB-SECT. 7.— 

B. (a). 

1530 XXV. Acceleration 

of dale of payment.] — (1 ) A promissory 
note in the body of it made payable 
at a particular place must bo presented 
for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 
presentment unnecessary. — Morgan v. 
Shaw, [1926] 1 D. L. R* 828 ; [1926] 
1 W. W. R. 483 ; 36 B. C. R. 454.— 
CAN. 

1530 xxvi. .] — Pre- 

sentation of promissory notes at the 
place of parent is not necessary to 
make makers liable thereon. — 
Schonemeier V. King & Jardinb 
(1929), 50 B. O. R. 174.— CAN. 

1530 xxvii. .1— The 

fact that a promissory note made pay- 
able at a particular place has not been 
resented for payment before action 
rougbt thereon does not release the 
maker. — E vans v. Allan, [1938] 2 
W. W. R. 353.— CAN. 
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have his proof admitted and he elected to 
treat the document as a promissory note ; — 
Held : the document when treated as a pro- 
missory note did not need to be presented for 
payment in order to render the maker liable, 
because, in order that a place of payment 
should be specified “ in the body *’ of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
for payment. Time therefore began to run 
under the Statute of Limitations as from the 
date of the document, & it was barred before 
the date of the winding-up resolution. — Re 
British Trade Corpn., Ltd., [1932] 2 Ch. 
1 ; 101 L. J. Ch. 273 ; 147 L. T. 46, 0. A. 

1549. Add, Annotation : — Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


1681. Add, Annotation : — Retd. McCall Bros., 
Ltd. V, Hargreaves (1932), 48 T. L. R. 460. 

1638. Add, Annotation: — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

1715. Add, Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

1839. Add. Annotation : — Refd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1851. Add. Annotation : — Refd. The Hayle, 
[1929] P.275. 

1877. Add. Annotation : — Refd. McCall Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R. 4,50. 


Part XIII. — Liability of Parties. 

1983. Add, Annotation: — Refd. Re Wait, [1927] 11991. Add, Annotation: — Consd. Auchteroni v, 
1 Ch. 606. 1 Midland Bank, [1928] 2 K. B. 294. 


PART XII. SECT. 2* SUB-SECT. 9. 

1563 II. Specified place having 

ceofted to exist.] — Sparks «. Hamilton 
(1920), 47 O. L. B. 65 ; 17 O. W. N. 

427.-— CAN. 

w i. jigreemeni for extension of 

time.] — Newman v. Browne (W. B.) 
& Son, [1925] 1 D. L. B. 670 ; 56 
O. L. R, 148.— CAN, 

sm. Payee without funds.] — Held : 

non-presontment of a cheque did not 
affect the holder’s right to recover, there 
being evidence that the maker had not 
funds to meet It & no evidence of 
damage to him through non-presont- 
mont. — Clow v. Doull, [1920] 1 

W. W. R. 1000.— CAN. 

sn. Not by waiver of notice of non- 
payment protest,] — Boyal Bank of 
Canada v. McNauohton, [1931] 3 
D. L. B. 233.— CAN. 

PART XII. SECT. 2, SUB-SECT. 10. 

g f. .1— Qunsollyv. Enohtrom, 

[1924] 2 W. W. B. 382.- CAN. 

PART XII. SECT. 2. SUB-SECT. 11, 

pi. .] — Owing to the long period 

of time before presenting a note for 
payment, & in the absence of evidence 
of the circumstances uinlcr which it 
woa given & indorsed : — Held : the in- 
dorser was discharged. — B ank of 
Montreal v. McNeill & McNeill, 
[1924] 2 W. W. R. 1G5 ; 33 B. C, B. 
263.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1. 

1626 ii. Surety for note signiny 

below maJeer.] — Pltf. sned the two defts. 
on a promissory note, dated Dec. 1, 
192C, whereby they promised to pay 
pltf. or order $1,000 with interest at 

5 per cent, one year after date. Deft. 
R. Bi^ed the note as accommodation 
to deft. A., 8c pltf. knew this. A. did not 
defend. When the note fell due it was 
not presented to A. & no notice was 
given to B. that the note had not been 
paid. In Oct. 1928, the note not being 
paid, R. told pltf. he would not be 
surety any longer : — Held : it was of 
no consequence that B. signed not on 
the back of the note, but on Its faco, 
beneath the name of A., & he was 
liable upon the note as an endorser, 

6 so was entitled to avail himself of 
the defences of non -presentation for 
payment, & non-receipt of notice of 
disnonour. — K upperschmidt v. Am- 
MOXETT & Russwurm, [1931] 4 D. L. B. 


550 ; O. B. 678 ; affd.» [1932] 4 
D. L. B. 720.— CAN. 

1625 iii. .1— Notice of dis- 

houonr must be given to an ondorscr, 
although, from the position of his 
signature, ho appears to be a maker. — 
Boisvert v. Lavallek, [1935] 2 

D. L. R. 412.— CAN. 

80 . To accommodation maker — Of 
promissory note.] — Held: ho is not 
entitled to notice of dishonour, even 
though :t be known to tho payee that 
ho Is wuj.h a maker. — C odville Co. v, 
Jordan, (19V2] i W. W. B. 1280 ; 63 
D. L. B. 4.-- CAN. 

gq^ i — accommodation 

maker of a promissory note when sued 
on the not/C by toe ifayeo cannot raise 
the defence that ho was not given duo 
notice of dishonour upon non-payment. 
— Fry V. Johnston 8c Criffith, [1932J 
4 D. L. B. 416 ; O. B. 067.— CAN. 


PART XII. SECT. 4, SUB-SECT. 6.— A. 

sg. Hy telephone.] — A toUiphono con- 
versation with a person representing 
himself to be tlio Indorser, & not denied 
In evidence by tho indorser, is sufficient 
notice of dishonour, — Noyes Bros., 
Ltd. V. Oatfjs, [1933] S. B. (Q.) 112.— 
AUS, 

PART XII. SECT. 4 SUB -SECT. 6.— B. 

sk. “ Deposited in any post office ” — 
PlarfAi in rural mail box on gate .] — A 
notice of dishonour mailed in a rural 
mail box at nltf.’s gate to bo collected 
by tho rural mail carrier 8c delivered to 
the post office is not “ dopositeil in any 
post office ” within Bills of Exchange 
Act, 1927, fl. 103. — TuArroN v. Grim- 
mer, [1936] 3 D. L. B. 379.— CAN. 

PART XII. SECT. 4. SUB-SECT. 6.— C. 

d I. .] — A letter in the 

following terms : •* We humbly demand 
from you £650, being amount owing 
on a promissory note made by F. & 
Indorsed by yon t.o the O. Co., & of 
which we are tho holders ** : — Held : 
a sufficient notice of dishonour. — 
Nees V. Bqttino, [1928] N. Z. L. R. 
209.— N.Z. 

1807 i. Name of indorser 

wrongly stated.] — Held : under Bills 
of Exchange Act, a. 106, notice of dis- 
honour was dispensed with. — Brock & 
Patteiwon, Ltd. v. Crockett, [1923] 
4 D. L. R. 1204 ; 56 N. S. R. 132,— CAN. 
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PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 iii, — Express promise.] 

— An express promise to pay with full 
knowledge of tho facts 8c when tho 
indorsci Is aware that he has had 
no notice of dishonour is a waiver of 
his rigiit to notice. — Canadian Bank 
OF Commerce v, Brookdale Col- 
LiEniEs, 1/rj)., [19231 1 D. L. B. 138 ; 
1 VV. W. IL 8n.— CAN. 

1874 i. Coupled urith 

request for time,] — Held: sufflolont to 
hold him liable for payment not- 
withstanding tho provioiiH failure to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts & Gua- 
rantee Co., 11921 ] 1 W. W. B. 801 ; 57 
1). L. B. 693 ; 16 Alta. L. B. 343.— CAN. 

B j, .]. — If there Is no 

express promise, yet there may be 
such HU ndrnlsHion of liability as to 
warrant the ct. In inferring that notice 
was actually received, & for this 
purpose it is not enough to show 
raenjly tliat the Indorser did not 
repudialx) his liability.— Canadian 
Bank of Commerce v. Brookdale 
CoLLiKRircR, Ltd., [1923] 1 D. L. B. 
138 ; 1 W, W. B. 877.— CAN. 

1884 1. Agreement postponing 

time of payment — lietween maker in- 
rlorser.] — Newman r. Browne (W. B.) 
& 8on, [1925] 1 D. L. B. 676 ; 56 

O. L. B. 148.— CAN. 

PART XII. SECT. 4, SUB-SECT. 8.— D. 

1933 iv. .1 — Royal Bank of 

Canada v. McEaciikhn (Saak.), [1929] 
4 D. L. B. 978 ; 3 W. W. B. 380.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On liability of — Indorser .] — 
If no notice of dishonour is given to 
the Indorser, he Is discharged from his 
liability os against the payee. — 
SiMONIN V. PlIlLlON, [1922] 2 W. W. B. 
1280 ; 60 D. L. B. 673.— CAN. 

1937 11. .] — Armstrono- 

Looan Aoknoy, Ltd. v. Khmann, 
[1923] 3 W. W. R. 800.— CAN. 

PART XII. SECT. 6, SUB-SECT. 1.— A. 

1946 1. General rule.] — Where the 
notes are “ foreign bills '* under 111118 
of Exchange Act, s. 25, protest upon 
non-payment is necesfiary to hold tho 
Indoroer. — Sparks e. Hamilton (1920), 
47 O. L. B. 66 ; 17 O. W. N. 427.— 
CAN. 
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1998. Add. AnnotcUion : — Reid. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1994. Add. Annotation : — Consd. Be Swinburne, 
Sutton V. Peatherley (1925), 70 Sol. Jo. 64. 

2004. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 

2032a. .] — The acceptor supra pro- 

test of a bill of exchange, for the honour of 
the drawer, is, like the drawer himself, 
estopped from denying that the bill is a 
valid bill ; &, consequently, it is not com- 
petent to him to set up as a defence to an 
action against him by an indorsee, that the 
payee is a fictitious person, & that he was 
ignorant of that fact at the time he accepted 
the bill. — Phillips v. Im. Thurn (1866), 18 
0. B. N. S. 604 ; 144 E. R. 617. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 677a, ante. 

2049a. On bills drawn against confirmed credit — 
Bills not presented to bank.] — Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods, 
applts. drew on the buyers bills payable to. 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the B. Bank. 
Applts. handed to resps. with the bills the 
, shipping documents, also a memorandum 
describing the bills as D/A, i.c., documents 
against acceptance, drains. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills : — Held : resps. were entitled & 
bound to treat the description of the biUs as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, I/td. v. International Banking 
CORPN,, [1927] A. C. 711; 96 L. J. P, C. 
163 ; 137 L. T. 601, P. C. 

2059. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


2060. Ad4* Annotations : — Refd. McDonald v. Nash, 
[1924] A. O. 626 ; National Sales Oorpn., 
Ltd. V. Bemardi, Bernard! v. National 
Sales Corpn., Ltd., [1931] 2 K. B. 188. 

2066. Add. Annotation : — Refd. National Sales 
Corpn., Ltd. v, Bemardi, Bemardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2070. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. C. 626 ; National Sales Corpn., 
Ltd. V. Bemardi, Bemardi v. National Sales 
Corpn., Ltd., [1931] 2 K. B. 188. 

2082. Add. Annotation : — Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 

2088. Add. Annotations : — Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. National Sales 
Corpn., Ltd. v. Bemardi, Bemardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2090. Add. Annotation : — Refd. National Sales 
Corpn., Ltd. v. Bemardi, Bemardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2092. Add. Annotations : — Dlstd. McDonald v. 
Nash, [1924] A. C. 626. Consd. McCall 
Bros., Ltd. V. Hargreaves (1932), 48 T. L. R. 
460. Refd. Re Gooch, Ex p. Judd, [1921] 2 
K. B. 693. 

2093a. Order of Indorsements immaterial — 

Intention of parties considered.] — Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
enforceable against the third party if neces- 
sary, the signature of the drawer being 
laced below that of the third party on the 
acks of the bills. The acceptor not having 
paid the bills at maturity, the drawer brought 
an action upon them against the third paJty 
as indorser : — Held : he was entitled to 
recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had. — National Sales Corpn., Ltd. v. 


PART XII. SECT. 6, SUB-SECT. 1.- B. 

o 1. .] — Bank of 

Toronto r. Brnnktt (1925), 67 

O. L. E. 326.~CAN. 


PART XIII. SECT. 1. 

19941. ChcQue — N ot equOdble aj»8ion’ 
mefU.] — Kowlatt v. Garment (J. & 
Q.) Manupaoturino Co. (1921), 04 
D. L. K. 88 ; 49 O. L. R. 166.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1. 

1996 V. .] — Clarkson v. Lawson 

(1866), 14 U. O. R. 67.— CAN. 


PART Xni. SECT. 3, SUB-SECT. 1. 

2051 i. Cheque — To payee — Conver- 
Sion by aoeni of payee .] — Where payee 
permits an a^nt to cash a cheque. & 
he converts the proceeds, the maker is 
not liable for the amount to the payee. 
— Rands v. Hiram Walker, G. & W., 
Ltd., [1936] 4 D. L. R. 186; O. R. 
488.— CAN. 


206211. 

[1924] 4 D. L. 
ho.— CAN. 


— .1 — Lrb r. Blake, 
869 ; 65 O. L. R, 


PART XIII. SECT. 3. SUB-SECT. 2. 

sd. Unqualified signature — Intention.] 
— On the sale of a motor car to a oo., 
the vendor was handed a cheque in 
payment. The cheque was siraed for 
& on behalf of the co. by a mrector, 
& also bore upon Its face deft.’s 
sigmature without any words indicating: 
the capacity in which he sigmed. 
Deft, sfgmcd the cheque intending by 
his sigmature to certify that the 
cheque was drawn for a proper pay- 
ment. The vendor took the cheque 
without forming any opinion as to 
deft.’s liability thereon, & presented 
it for payment. The cheque was 
dishonoured: — Held: deft, was not 
estopped from showing the Intention 
with which he signed the cheque, 
since he had not signed with the In- 
tention of drawing the cheque either 
for himself or for the oo., he was not 
liable as a drawer. — Amalgamated 
Handwork Manupaotdrers Co. v. 
<3oije, (1935] V. L. R. 103; 41 Argus 
L. R. 119.— AUS. 

PART Kill. SECT. 4. SUB-SECT. 1.— A. 

2058 V. .] — An indorsement does 
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not coDolnaively establish a liability 
to pay, but indorsement Is primd 
facie evidence of an agi^ment to pay. 
—Lee V. Blake, [1924] 4 D. L. R. 
639 ; 55 O. L. R. 310.— CAN. 

PART XIII. SECT. 4. SUB-SECT. 1.— B. 

h i. Signature as surety dh cu- 

prindpal .] — A person who signs a 
promissory note as surety & co- 

E rincipal debtor before it is endorsed 
y the payee is not in the position of 
an ordinary endorser under the Bills 
of Exchange Act, 19 of 1893 (Cape), 
but is the signer of an aval, & it is not 
necessary to give notice of dishonour 
or to protest such note for non- 
payment in order to render such person 
liable in an action for a legal holder of 
the note. — ^Peimer ,v. Finbro Fur- 
nishers (Pty.), Ltd., [1936] A. D. 177. 
— S. AF. 

PART Xlll. SECT. 4 . SUB-SECT. 2. 

2085 vl. Jndarsemad obtained by 

misrepresentation of drawer — Negligence 
of indorser .] — Hancock & CX)» Ltd. v. 
JOHNBIOKX, [1923) N. Z. L. R. 689.-> 
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Bhrnardi, Bernardi V. National Sales 
CORPN., I/TD., [1931] 2 K. B. 188 ; 100 

L. J. K. B. 386 ; 146 L. T. 48 ; 47 T. L. R. 
380 ; 36 Com. Cas. 270. 

Annotation : — Consd. MoCJall Bros., Ltd. v. Hargreaves (1032). 

48 T. L. R. 450. 

2098b. ,] — McCall Bros., Ltd. v. 

Hargreaves, No. 604a, ante, 

2094. Add. Annotation : — Dbtd. McCall Bros., Ltd. 
V. Hargreaves (1032), 48 T. L. R. 460. 

2095. Add. Annotations : — Consd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 693. Expld. National 
Sales Oorpn., Ltd. v, Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2096. Add. Annotations : — Distd. Re Gkioch, Ex p. 
Judd, [1921] 2 K. B. 593; McDonald r. 
Nash, [1924] A. C. 626. Expld. National 

• Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

2096a. .] — J. sold certain goods to 

C., Ltd., of vhich G. was managing director 
& in which he was largely interested. In 
payment for ^.hese goods J. drew a bill of 
exciiange to his own order at three months 
for £450 upon 0., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be. 
under no liability to J. The bill was dis- 
counted by J.*s bank & was not met at 
maturity. An arrangement was sabserpK 
made by which 0., Ltd., paid £100 Iv 
to the bank in pait satii^action & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal : — Held : (1 ) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill ; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s debt the receiving order was 
rightly made. — Re Gooch, Ex p . Judd, 
[1921] 2 K. B. 693 ; 90 L. J. K. B. 932 ; 125 
L. T. 583 ; [1921] B. & O. R. 100, 0. A. 

PART XIII. SECT. 6. 

2098 V. .] — PiiBKER Wood 

& Co., Ltd. v. Richabds (1925), 46 
N. L. R. 277.~«. AF. 

2098 vL .] — R. eisnaed 

I»TOmis«ory notes In lavonr of H. 8. 
also slirned the notes below R.*b 
elirnature ae ** snrety 8c oo-principal 


Annotations: — As to (1) Apld. McDonald v. Nosh, [1924] 
A. O. 625 ; McCall Bros., Ltd. r. Horfirreaves (1932), 
48 T. L. R. 450. As to (2) Aold. National Sales Corpn., 
Ltd. V. Bernardi, Bernardi v. National Sales Corpn., Ltd., 
[1931] 2 E. B. 188. 

2096b. .] — In May, 1920, applts. 

sold to A. & Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves « A. & Co. to find 75 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
reaps. & A. & Co., it was agreed that reaps, 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. &> Co. expressed to be pay- 
able to applts.* order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
reaps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers : — Held : ( 1 ) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2 ) the bills, when handed to 
applts., were wanting in a material i>ar- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of itisps., & applts. had 
implied authority to fill in their name os 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable. — McDonald (Gerald) & 
Co. V. Nash & Co., [1924] A. C. 625 ; 93 
L. J. K. B. 010 ; 131 L. T. 428 ; 40 T. L. R. 
530; 68 Sol. Jo. 594; 29 Com. Gas. 313, 
H. L. 

Annotations: — As to (1) Expld. National Sales Corpn., Ltd. 
V. Bernardi, Bernardi v. National Sales Corpn., Ltd., 
[1931 1 2 K. B. 188. As to (2) Apld. McCall Bros., Ltd. v, 
Hargrroavos (1932), 48 T. L. U. 450. Refd. Elliott v, 
Bax -Ironside, [1925] 2 K. B. 301 ; Kreditbank CasBol 
G.m.b.H. r. Schenkers, [1920] 2 K. B. 459. 

2097. Add. Annotations : — Apld. Re Gooch, Ex p. 
Judd, [1921 ] 2 K. B. 693. Apprvd. McDonald 
V. Nash, [1924] A. C. 626. Apld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Reid. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 


place whore the maker usually sl^s, 
without addiritr anythin*? to indicate 
that he has slfirned ae indorser only, 
will be held to be a maker unleae there 
is competent evidence to prove that 
he was not. — Taioos v. English, [1924] 
4 D, L. R. 937 ; 8 W. W. R. 666 — 
OAN. 


debtor in solidum** — Held: S.'s 
liability was that of a surety & not of 
a joint maker with R. — Shuteb v . 
Ridcway (1926), 47 N, L. R 149.— 

8. AF. 

7 1. .1 — A pereon who has 

placed hie signature on a promleeory 
note below that of the maker In the 
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Cases 2103 — ^2249 . English and Empire Digest Supplement* 


2103. Add. Annotations: — Refd. McDonald w. Nash, 
[1924] A. C. 626 ; National Sales Corpn., 
Ltd. V, Bernard!, Bernardi v. National 
Sales Corpn., Ltd., [1931] 2 K. B. 188. 


2118* Add, Annotations : — Refd. The K.ronpcin* 
sessan Margarets, The Parana, etc., [1921] 
^ 486 ; Flatau, Dick & Co. v, Keeping 

(1931), 36 Com. Cas. 243. 


2186. Add. Annotation : — Refd. Savory &; Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

2142. Add. Ayinotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


2143. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


2151. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

2168a. Breach of agreement to accept — Market 
value of bill.] — Applts. & resps. had entered 
mto a series of contracts for the purchase Sc. 
sale of timber. Disputes had arisen with 
reference to the performance of those con- 
tacts, & on Aug. 2, 1931, the parties met 
& entered into a fresh contract with a view. 
to the settk^ment of a particular dispute.. 
The fresh contract provided (inter alia) for 
the acceptance by the resps. of bills of 
exchange for £70,000. Subsequently resps. 
on mstructhms from their principals, refused 
^ to carry out their agreement to accept bills. 
Applts. brought this action, claiming £70,000 
or specific performance v4’ the agreement, & 
resps. raised various matter's by way of 
counterclaim. Bateson, J., by whom the 
action was tried, gave judgment for applts. 
for £70,000 decided in favour of the resps. 
on part of the counterclaim. On ap])eal 
from that judgment tlio (Jt. of Appeal 
ordered a new trial Sc stated that the bills 
to be accepted by the resps. under the con- 
tract of Aug. 2, 1931, should have been 
accepted subject to the terms of the contract 
so that a discounter of the bills would have 
notice of tire terms of that contract Sc would 
bo bound by tliem. There was nothing in 
the contract requiring that the acceptances 
should be in any way qualified, although 
there was an independent stipulation tliat 


if the resps. should so reqiure the bills should 
be renewed. Applts. now appealed to the 
House of Lords : — Held : acceptance quali- 
fied as directed by the Ct. of Appeal would 
destroy the character of the bills as negotiable 
bills of exchange, & on this point the appeal 
must be allowed. But as the true measure 
of damages for breach of contract to accept 
bills was. not the face value of the bills but 
their market value, the sum of £70,000 
“ awarded to applts. by Bateson, J., must be 
reduced to £65,000, which the evidence 
showed to have been the market value of 
the bills ; & execution must be sLiyed until 
the sum due from applts. to resps. on the 
counterclaim should have been determined. 
— London & Northern Trading Co., Ltd. 
V. Argos, Ltd. (1933), 38 Com. Cas. 242, 
H. L. 

2161. Add. Annotations': — N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peyrae 
V. Wilkinson, [1924] 2 K. B. 166. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 

2169. Add. Annotation : — Refd. Robinson v. Marsh, 
[1021] 2 K. B. 640. 

2205a. Illegality of payment 

during war.] — Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Geimany, Sc was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured : — Held : as there was 
no breach of duty in not paying the bills as 
long as the war continued, Sc as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that datve. — Bieder- 
MANN V. Allhausen Sc Co. (1921), 37 T. L. R. 
662. 

2225. Add. Ayinotation : — Folld. Dresdnor Bank v. 
Russo- Asiatic Bank, [1923] 1 Ch. 209. 

2249. Add. Annotation :i — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 


2101 xxii. — por- 

BOQ who JuiB pliic(5(i hirt sigTiM tun' on 

the buck of a proiLijHhior\ note, before 
dollvory to or IrnJorsouioiit by the 
payee, la liable aa surety under an 
aval. & la not In the itosition of an 
ordinary Indoraor. — Morj & v 

Cashim’s Thuhttck, [19241 AT)it. D 
720.— -S. AF. 

2101 xxiii. -.J—A por- 

Bon who inilorHCs iiis name on u pro- 
lulsaory note l)efore negotiation thereof 
la not u.n iniioraer, hut, an arai or 
Biiroty for the maker. — CU sbiaukk v. 
Mauakaj (1926), 4G N. L. K. 161 — 
S. AF. 


part xm. SECT. 10. 

1 1 . Noh' signed hy suret 

before principal— Liable as maUcr.]- 
Fkaser V. Cummings & Leopgl 
(1921), 67 D. L. K. 767.— CAN. 

— Richtkrp.Baktle 

& Mikklson (Sask.), [1928] 4 D. L. b 
919; 11928]3 W.W. K. 513.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2.— 
A. 

2172 X. .] — Interest is recover- 

ahlo as damages on a dishonourod 
cheque. — M ouan Singh v. Iairpa, 
Molian SlNGU V. Shand, [1936] 1 
W. W. R. 659 ; 60 B. C. R. 399.— CAN. 

2175 111. .] — Ganpat Tuka- 

UAM Mali v. Sopana Tukaram Mali 
(1927), I. L. R. 62 Bom. 88.— IND. 

2177 ii. .] — PuRLio Trus* 

TEE r. Gladstone, [1921] N. Z. L. R. 
224.— N.Z. 


PART XIII. SECT. 11, SUB-SECT. 2.-D. 

1 1. Legal rate payable after 

maturity .) — Where a promissory note 
provides for the payment of Interest at 
a e^rtaln rate “ until paid,” interest at 
said rate is payable only imtil the notA^ 
is duo, & thereafter interest can be 
recovered at the legal rate only. In 
order to enable interest at a particular 
rate to be recovered after maturity, 
the note must provide In unequivocal 
terms for payment at that rate after 


maturity. A demand note which 
provide.s for the i)ayment of a certain 
rale of interest " until paid ” carries 
interest at that rate until payment is 
demanded and refused ; & thereafter 
at the legal rate. — B eaver Lumber 
C o., Ltd. v. Hopfauf, [1932] 1 

W. W. K. 367.— CAN. 

BO. Reasonable rate — Not agreed rale , — 
Promissory note inadmissHde for want 
of stamp.] — Held: where a pro- 
missory note Is InadmlsBlhlo in evidence 
for want of stamp, & the creditor sues 
for the money lent as on the original 
contract of loan, be may claim a reason- 
able rate of interest, Itut he cannot 
claim at the rate stated in the pro- 
missory note.— I smail Hoosain Mamsa 
V. K. PURBHUBUAl (1928), I. L. R. 
6 Ran. 415.— IND. 

PART XIII. SECT. 11, SUB-SECT. 8. 

2227 iii. .] — Held: as dofta., 

the makers of the note, were bound 
without protest, the notarial fees could 
not be recovered from them. — G owans 
V. Crocker Press Co. (1920). 4C 
O. L. R. 24 ; 60 O. L. R. 58.— CAN. 
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Vol. VL— Bills of Exchange. Cases 8380—2450, 


Part XIV. — Discharge. 


21280. Add. Annotations : — consd. Morley v. 

Moore, [1930] 2 AU E. R. 79. Reid. Society 
des H6tels Le Toiiquet Piiris-Plage v. 
Cummings, [1922] 1 K. B. 451. 

2308. Add. Annotation : — Retd. Soci(^t^ des Hotels 
I.<e Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2814. Add. Annotation : — Refd. Soci^t^ des Hdtels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2318a. Agreemeqt to pay money— Consideration 
uncertain.] — A beneficiary under testator's 
will was a debtor of his who had owed liim 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained: — Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord <te satisfaction on the entrance into 
the later agreement ; (2) there' was no pre- 
sumption the.t the money still due under the 
agreement had been forgone by testator. — 
Woodcock v. Eames (1925), 69 Sol. Jo. 441. 

2362. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2364. Add. Annoiaiions : — Dlstd. Goldman v. Cox 
(1924), 40 T. L. K. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

2368. Add. Annotation : — Refd. Jones v Waring 
& Gillow, [1926] A. C. 670. 

2370. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2391. Add. Annotation : — Consd. Jenkins o. 

Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2393a. Joint maker appointed holder’s executor.] — 

During the lifetime of testator the exor. 
named in his will & three other persons m.'>de 
a joint & several promissory note payable 
to him. After the death of testator &> 
probate of the will the exor. brought an action 
on tjjie promissory note against one of the 


other makers thereof : — Held : the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the deal h of testator, 
& in equity that it was discharged by pay- 
memt at the date of probate, so that in either 
case the debt had ceased to exist before the 
action. — Jenkins v. Jenkins, [1928] 2 K. B. 
601 ; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. L. R. 483 ; 72 8ol. Jo. 319, D. C. 

2414. Add. Annotation : — Consd. lie Gordon (John) 
(1931), 76 Sol. Jo. 869. 

2414a. Entry in account book — “ All 

lost.”] — lie Gordon (John) (1931), 75 Sol. 
Jo. 869. 

2416a. Verbal agreement lor acceptance 

of composition.] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Betore the bill became due deft, 
had made a verbal offer to his creditors to 
pay a composition in discharge of his 
liabilities. At a meetirig of the creditors, 
which was atteiKhsl by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
was signed by a number of the creditors, 
including pltf.’s agi'nl-, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them undt^r the composition. Pltf. 
was not a party to tiint deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill •.—Held : upholding 
a confontion of pltf., wliich was not raised in 
the cts. b(4ow, 1882 Act, s. 62, had not been 
complied with, as pltf. Imd muUier renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor tliere- 
fore, pltf. was entitled to recover the full 
amount of the bill. — R imalt v. Gautwright 
( 1924), 93 L. J. K. B. 823; 132 L. T, 40; 
40 T. L. R. 803 i 68 Sol. Jo. 788; [1924] 
B. 0. R. 239, C. A. 

2450. Add. Annotation : — Refd. Koch v. Dicks, 
[1933] 1 K. B. 307. 


PART XIV. SECT. 1. 

b. Add “ Revsd. on other grounds, 

56 S. C. R. 165. 

PART XIV. SECT. 2. SUB-SECT. 4. 

j i. Mortgage to secure present 
future advances — Given during currency 
of note.] — Held: the intsro. not beinfir 
strictly coextonslvo with the not/O, the 
remedy on the not,e was not inerted 
In the mtge., & deft, was liable. — 
O’Neill w. Lyk, [1923] N. Z. L. K. 
1039.— N.Z. 

•p. Payment under garnishment pro- 
ceedings by jud^pnent creditor of payee.] 
— Held : In the circumstance's no answer 
to the Indorsee’s claim. — Clow v. 
Doull. [1920] 1 W. W. R. 1060.— CAN. 

■r. Notes given to secure advances 
— Made in prepayment of purchase' 
money — DeHvery of goods.] — HeH : 
the payees were entitled to recover tre 
balance due on the first note givt-n | 
prior to the contract, but as regards the ' 
notes given subsequently the goods 
delivered must be credited against the 
advanoes made. & the plea of payment 
must prevail. — Ttber Co, v . Eureka 


I Lumbeu Co. (1922), 55 N. 8. R. 4 41.— 

CAN. 

st. Note due to deceased— N oi sale of 
goods to cjccutor persfmaUy.] — McKen- 
zie V. McDonalu (P. E. I.), [1927] 2 
D. L. R. 67.— CAN. 

i PART XIV. SECT. 2. SUB-SECT. 10. 

q i. .] — Davidson Co- 

OPEItATIVE ASSOCN., LTD. V. WEBBEU 

(Sask.), [1928] 4 D. L. R, 732 ; 3 

W, W. R. 426.— CAN. 

PART XIV. SECT. 4. 

2401 I. At what time — Before maturity 
— No necessity for evidence of discharge 
to he in writing.] — Lvonb v. Smith, 
[1922] 3 W. W. R. 684 ; 70 D. L. U. 
101.— CAN. 

PART XIV. SECT. 6. 

■v. Surrender to maker for cancella- 
turn.}— A woman, payee of a pro- 
missory note, told her hnsband, who 
was her exor. & was also the father of 
the maker of the note, ti> give it to the 
maker. The next day she died. The 
note was desti*oyed by the maker ; — 
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TJeld : Ids Ilabillt v was extlngiiisliod. — 
Be JLI.8LEV, [19.31] 2 D. h. li. 799 ; 3 
M. P. R. 441.— CAN, 


PART XIV. SECT. 7, SUB-SECT. 1. 

2461 v. .] — Pills of ox- 

ciiange, payable some sixty, some 
ninety, & some one hundred & twenty 
cIm ye after sight, drawn on applts., were 
inuorsed for value to resps. who duly 
stamped tliem, and after aeceptant^e 
noted In the corner of each bill tlie date 
f(ir presentation. The parties to the 
i)illH having mutually agreed that the 
dates of payment should be postponed, 
resps. altered the dates so noted, but 
without making any alteration In the 
bills as originnily drawn. On pre- 
sentation for payment at the extended 
dates the bills were dlHhr)nourod by 
applts, : — Held : there had been no 
discharge of the bills by material 
alteration, nor was a new stamping 
necessary under Indian Stamp Act, 
1899, SH. 14 , 35 ; He applts. remained 
liable. — PEHTON.TI (H.) & Co. v. Cox 6l 
Co. (1928), 55 L. R. Ind. App. 353.— 
IND. 



Cases 2455a— 2488a. English and Empiek Digest Supplement. 


2455a. .] — PosTBB v, Dbiscoix, Lindsay 

V. Attfield, Lindsay r. Dbisooll, No. 668a, 
ante, 

2462a. Inland bill altered to foreign bin.] — 

Poster v, Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, No. 668a, ante. 

2462b. •] — The alteration of a complete 

bill of exchange, without the knowledge or 
consent of the acceptor, by changing the 
place of drawing from a place within, to a 
place outside, the British Islands, so that 
the bill becomes a foreign instead of an 
inland biU, is a material alteration within 
Bills of Exchange Act, 1882 (c. 61), s. 64, & 
the biU is thereby avoided. — Koch v. Dicks, 
[1933] 1 K. B. 307 ; 102 L. J. K. B. 97 ; 
148 L. T. 208 ; 49 T. L. B. 24 ; 38 Com. 
Cas. 66, C. A. 

2473. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

2475. Add. Annotation : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 687. 

2475a. Addition of “ per another party.] — 

Pltfs., exors. of one Turner, deceased, em- 
ployed a solr., one C., of a firm C. & P., to act 
for them in matters relating to the deceased ’a 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, <Sfc G. 
accordingly prepared a cheque for that amount 
payable to the stockbrokers ; pltfs. then 
signed the cheque & handed it back to C. to 
deal with as directed. C., however, fraudu- 
lently added to the che^^ue the words “ per 
0. & P.,” & then indorsed the cheque with 
the words “ C. & P.’* & handed it to a branch 
of deft, bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that co. & was passed tlirough the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £6,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. : — 
Held : the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under BiUs of Exchange Act, 
1882 (c. 61), 8. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, & pltfs.* claim 
failed. — Slingsby v. Westminster Bank 
(No. 2), [1931] 2 K. B. 683 ; 101 L. J. K. B. 
291, n. ; 146 L. T. 89 ; 47 T. L. R. 1 ; 36 
Com. Cas. 61. 

Annotation : — Consd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. U. 114. 

2475b. .] — Pltfs., exors. of a will, kept 

an exors.* account with defts., retained a 
firm of solre., Messrs. 0. & P., who used to 
assist them in matters connected with their 
testator’s estate. The acting member of the 
firm was one J. 0. Pltfs. in conference with 
J. C. decided to invest through Messrs. J. P. 
& Co., stockbrokers, a sum of £6,000 part of 
the estate lodged on deposit with defts. 
,T. G. accordingly drew out a form of cheque 
for signature by pltfs. It was in the form 
“ Pay J. P. Sd Co. or order ** & was 

drawn on pltfs.* deposit account with the 


defts. The cheque was signed by pltfs. & 
left with J. 0. to be posted to J. P. & Co. 
with instructions to invest the money. 
J. C., instead of posting the cheque to J. P. 
& CJo., fraudulently inserted the words 
** per C. & P.’* in the blank space between 
the payees’ name & the words “ or order ** ; 
he then indorsed the document with the 
names 0. & P. & paid it so altered & indorsed 
into the W. Bar^ to the credit of a co. in 
which he was interested &; which had an 
account at that bank. The document was 
accepted without question by the W. Bank 
Sc passed through the clearing house. Sc the 
account of pltfs. with defts. was debited, 
Sc that of the co. with the W. Bank was 
credited, with the amount on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence Sc breach of 
duty: — Held: (1) the cheque had been 
“ materially altered ** within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, Sc was avoided 
as between pltfs. Sc defts. by that sect., Sc 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
cheque ; (2) for the same reason defts. could 
not rely on sect. 80 of the Act ; (3) assuming 
the description of the payees, “ J. P. Sc Co. 
per C. Sc P.” to be a recognised although 
unusual description, the indorsement of 
“ 0. Sc P.” without any reference to “ J. P. 
Sc Co.” was irregular Sc invalid. Sc defts. were 
negligent in honouring the cheque. Sc for this 
reason also were not protected by sect. 80, 
or semble by sect. 60 of the Act ; (4) the 
additions Sc alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to Sc alterations in the original crossing of a 
crossed cheque Sc not to or in the body of a 
cheque. — Slingsby v. District Bank, Ltd., 
[1932] 1 K. B. 644 ; 101 L. J. K. B. 281 ; 146 
L. T. 377 ; 48 T. L. R. 114 ; 37 Com. Cas. 39. 

2481. Add. Annotation : — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

2484. Add. Annotations : — Dlstd. Hong Kong & 
Shanghai Bank v. Loo Lee Shi, [1928] A. C. 
181. Apld. Koch V. Dicks, [1932] W. N.- 166. 
Refd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 687 ; Broken Hill Proprietary Co. 
V. Latham, [1933] Ch. 373. 

2485a. ] . — A banknote issued by applt. bank, 

payable to bearer on demand, was aOoidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features : — Held : as 
the identity of the document as a note of the 
bank was established. Sc it contained all the 
elements necessary to render it valid Sc 
effectual as a negotiable instrument, the 
bank was liable to pay the holder, — Hong 
Kong Sc Shanghai Bank v. L6 Lee Shi, 
[1928] A. C. 181 ; 97 L. J. P. C. 35; 138 L. T. 
629 ; 44 T. L. R. 233 ; 72 Sol. Jo. 68, P. C. 

2493a. Alteration of name of drawee.] — Haseldine 
V. WiNSTANLBY, No. 5C7c, ante. 


2458 ii. DtcreaaedA — HeW .* 

a material alteration. — B kixamt r. 
PORTBR (1913), 13 D. L. R. 278 ; 4 
O. W. N. 1171 ; 28 O. L, R. 672.— CAN. 
2475 ill. Addiiiotwl payee.] — 


The list of possible material alterations 
set out in Bills of Exchange Act, 1927, 
s. 1 46, is not exhanstive. The addition 
by one maker of a promissory note of 
the name of the payee's wife as 
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additional payee was aooordingly held 
to be material, since the businees effect 
of the instrument was thereby altered. 
— Gill v. Dost, [1934] 3 D. L. R. 
274 ; O. R. 406.— CAN. 
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ScjB-SECT. 4 . — Whether apparent (Vol. VI., 
p. 383). 

After “ See 1882 Act, s. 64 (1) ” add the foUowing 
case ; — 

2513a. General rule.] — An alteration is ** apparent 
within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care. — Woollatt v. Stanley 
(1928), 138 L. T. 620. 

2515. Add, Annotation : — Generally Refd. Slingsby 
V, District Bank, Ltd. (1031), 47 T. L. R. 687. 

2518. Add, Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Refd. 
Slingsby v.* District Bank, Ltd. (1931), 47 
T. L. B. 687 ; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

2558. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 


2555. Add, Annotaiion : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

2550. Add, Annotation : — As to (2) Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 601. 

2638. Add, Annotaiion : — Refd. He Conley, Ex p. 
Trustee v, Barclays Bank, Ltd., [193SJ 2 
All E. K. 127. 

2666. Add, Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2677. Add, Annotation : — Refd. Smith v. Wood, 
[1929] 1 Ch. 14. 

2679. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, litd., [1038] 2 
All E. B. 127. 

2682. Add, Annotation : — Gonsd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 368. 

2686. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. O. 626. 


Part XVI. — Lost, Stolen, and Destroyed Instruments. 

2752. Add. Annotation : — Refd. North & South Insurance Corpn., Ltd. v. National Provincial Bank, 
Ltd., [1930] 1 K. B. 328. 


Part XVIII. — Conflict of Laws. 


2779. Add. Annotations : — Refd. Soc. Anon, des 
Grands Etablissements de Touqiiet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789; 


Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153. 

2781. Add. Annotations Dlstd. Soc. Anon, des 


PART XIV. SECT. 7, SUB-SECT. 4 . 

•k. Addition of place of paj/meni .] — 
A promlsBory note which at the side of 
the place of sljfnaturo bore the printed 
words “ Payable at,” was deliveroil 
by the maker without any place of 
pajTnent added. Without the authority 
or assent of the maker, the payee 
subsequently added a place of payment 
& negotiated the note to pltf. It was 
apparent on the face of the note that 
the place of payment was written bv 
a hand other than the maker's. Pltf. 
sued the maker on the note : — Held : 
the alteration was not apparent, within 
proviso to sect. 09 (1) of Bills of 
Exchange Act, 1909-1932, & the maker 
was liable on the note. — Automobile 
Finance Co. of Australia, Ltd. v. 
Law, [1934] V. L. R. 17.— AUS. 


PART XIV. SECT. 9. 

2558 I. Release of one .] — In an 

action on a promissory note by the 
orkrLnal payee against two joint 
makers, It is no defence for one of the 
makers. In the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee. — Goodman v. Armstrong 
(1920^), 47 N. L. R. 452.— S. AF. 


2659 111. Buec- 

EERT V. Friesbn, [1927] 2 D. L. R. 
873 ; [1927] 1 W. W. R. 826 ; 30 
Man. L. R. 462.— CAN. 


PART XIV. SECT. 10, SUB-SECT. 2.— 
A. 

2600 vlil. .1—11 the holder 

of a promissory note has. without the 
knowledge or consent of an indorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
the note Is still current, the indorser 
is thereupon discharged from liability. 

— LtSBENBERO EOTATB V. STANDARD 

Bank or South Africa, Ltd., [1927 J 
App. D. 502.— 6. AP. 


r. Foi -'j^Setlng para, read : — 

” An in*lorBe:nent on the back of a 
note of the payment of Interest up to 
a future date beyond the maturity of 
the note. In the absence of evidence 
of mistake, is to be deemed an exten- 
sion of time for the payment of the 
note to such date, so as to discharge a 
party thereto who la merely a suroty 
for the payment thereof.” 

PART XIV. SECT. 10, SUB-SECT. 2.— B. 

sb. To party accommodated — Note 
renewed by one joint maker.]— In an 
aotlou tor contribution between Joint 
makers of .a promissory note ; — Held : 
the renewal of the note by one suroty 
& the siurender of the original note 
to the party accommodated released 
the other surety, since It ^vo time to 
the principal debtor. — Uusbkll v. 
Arnold (1922), 63 O. L. R. 114. — CAN. 

•d« Ry holder without notice of 

nature of note .] — If the holder of an 
accommodation note having no notice 
of its true character at the time of 
his taking the note, but after notice 
thereof gives indulgence to the payee 
(the party accommodated), he does 
not thereby dischaigo the maker (the 
accommodation party). — Bank of 
Hindustan. DTd., Madras v. Govin- 
darajttlu Naidu (1933), I. L. R. 67 
Mad. 482.— IND. 

PART XIV. SECT. 11, 

o i. First note destroyed . ) — 

Held : the original Indebtedness was 
dischanred Sc the seoond note was not a 
renewal bqt a satisfaction. — Crtstal 
V. SiMOViTOH (1922), 70 D. L. R. 861. — 
CAN. 

2633 vlii. .1 — Re Thomp- 

son, [19311 4 D. L. R. 573 ; O, R. 714 ; 
12 C5. B. R. 498.— CAN. 

r i. .) — ^The taking of a renewal 

note, where the original note is re- 
tained by the holder, does not of itself 
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discharge the indebtedness roprosontod 
by the original note, but merely 
suspends the right of action thereon 
duHng tho currency of the renewal. — 
Roval Bank v. Hooo, [1930] 2 
D. L. R. 488 ; 64 O. L. R. 653.— CAN. 

PART XIV. SECT. 12, SUB-SECT. 1. 

2639 1 a. .1 — The relation 

of principal & surety is created by 
indorsement of a bill for accommoda- 
tion, & if a creditor discharges the 
principal debtor, the surety is also dis- 
charged. — Harris v. Lkrner, [1924] 2 
D. L. R. 61 8 ; 30 R. L. N. S. 63.— CAN. 

PART XIV. SECT. 12, SUB-SECT. 3. 

•V. Deposit with creditor of securi^ 
ties as collateral to notes — Securities 
entrusted to principal debtetr for collec' 
timi.] — Premium -notes, indorsed by 

Q. & F., were deposited with pltf. 
as security collatfjrai to two notes made 
by G. & indorsed by F. Pltf. entrusted 
some of these notes to G. for collec- 
tion, & G. failed to pay over all that 
he collected : — Held: both G. & F. were 
liable. — Ro UTLEY v. Gorman & O^ran 
(1920), 47 O. L. R. 420; 18 O. W. N. 
173.— CAN. 

PART XIV. SECT. 12. SUB-SECT. 6. 

2684 vli a. . ] — Two persons signed 

a promissory note, being in fact accom- 
modation parties. One paid In full at 
maturity, without notice of dishonour : 
— Held : entitled to contribution. — 
Fox V. Toronto General 'I’ruhts 
Corpn., [1934] 4 D. L. R. 759 : O. R. 
671.— CAN. 

PART XVI. SECT. 3. 
sw. Instrument taken in good faith.] 
— Pltf. bought stolen bearer bonds In 
good faith ; — Held: pltf. had acquired 
a good title. — Garry t>. Dominion 
Manufacturbrh. Ltd., [1926] 1 D. L. 

R. 99 ; 56 O. L. R. 169.— CAN. 
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Grands Etablissements de Tonquet Paris- 
Plage V. Baumgart (1927), 9d L. J. K.B.789. 
Consd. Carlton HalJ Club v. Laurence, [1929] 

2 jK. B. 153 ; Nihalchand Navalchand v, 
McMullan, [1934] 1 K. B. 171. 

2783. Add, Annotations : — Apia. Soc. Anon, des 
Grands Etablissements de Tonquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. Refd. Nihalchand Navalchand 
V. McMullan, [1934] 1 K. B. 171. 

2784. Add, Annotations: — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [1929] 

2 K. B. 153. 

2789. Add, Annotations : — Refd. Koechlin v, Kes- 
tenbaum, [1927] 1 K. B. 889 ; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. VaUdIty of Indorsement— Liability of 

acceptor In England.] — A bill of exchange 
was drawn in France by E. upon resps. in 
London to the order of M. It was sent to. 
London, was accepted by reaps, payable at a* 
London bank, & returned to France, where 
it was indorsed by E. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, reaps, refused 
to meet it on the gi’ound that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. Ju an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised* 
agent signing Ids own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount theiHJof from resps. 
iis acceptors. — Koeciiun et Oie. v, Kesten- 
BAUM Beotheus, [1927] 1 K. B. 889; 96 
L. ,T. K. B. 675 ; 137 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add, Annotatiori : — As to (2) Consd. Repub 
lica de Guatemala v, Nunez, [1927] 1 K. B. 
669. 

2794. Add, Annotations : — Apld. Koechlin v. Kes- 
tenbavim, [1927] 1 K. B. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2812. Add. xi nnotaliojis : — Consd. De Beeche v* 
South American Stores, lAd. & Chilian 
Stores, Ijtd., [1935] A. 0. 148, Refd. Buerger 
V. New York Life Assce. (1927), 96 L. J. K. B. 
930, 

2813. Add. Annotuiion Consd. Soci6te Anonyme 
Motallurgique de Prayon, Trooz, Belgium 
V, Koppel (1933), 77 Sol. Jt>. 800. 

2816a. Bill drawn accepted and payable In 

Germany.] — Societe Anonyme Metal- 

LURGIQUE DE pRAYON, TROOZ, BELGIUM V. 
Koppel (1933), 77 Sol. Jo. 800. 

2816b. — — Bills drawn In Russia — Payable in 
sterling In London.] — In Oct. 1915, in order 
to rehabilitate Russian credit in London, an 


arrangement was made by the Bank of Eng- 
land, with the authority of the Treasury, 
under which approved Russian banks were to 
draw three months’ sterling bills & remit 
them through the Banque de I’Etat, Petro- 
grad, to London for acceptance by certain 
banks & accepting houses, who agreed to 
renew the bills until one year after the 
termination of the War, the Banque de 
I’Etat undertaking to provide to meet the 
acceptances on maturity. Imperial Russian 
Treasury Bills to the amount of the accept- 
ances were to be lodged with the Bank of 
England as collateral security. No accepting 
house was to be liable for more than £100,000, 
unless otherwise agreed. In pursuance of 
this arrangement the Russio-Asiastic Bank 
in 1916 drew 151 bills of exchange on twenty- 
one accepting houses maturing in Feb. & 
Mar. 1918, which were prevented through 
Baring Bros. & Co. as agents for the Banque 
de I’Etat accepted by the banks & financial 
houses under a form of agreement with the 
Banque de I’Etat which carried out the above 
arrangement more completely ; & authorised 
the issue by the Treasmy of sterling Ti'easury 
Bills of the Imperial Russian Government to 
the amount of the acceptances to cover any 
default in payment on matmity. In Jan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo- Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Government in Dec. 1917, all private 
banks in Russia were abolished & the whole 
of their assets transferred to a State Bank. 
The Russo-Asiatic Bank, whose head office 
was in Petrograd, was one of the banks so 
abolished. Its London branch W6is opened 
in 1908 & was ordered to be wound up by 
the ct. in 1926, under sect. 338 of Cos. Act, 
1929. The Bank of England, on behalf of 
the Crown, lodged a proof of debt in the 
liquidation for £752,600, proceeds of the 
above named bills. The liquidator rejected 
the proof of the Bank of England on several 
grounds, the most important being that the 
claim was barred by the Statutes of Limita- 
tion : — Held : (1) the bills had been assigned 
to the Bank of England with the authority & 
on behalf of the Crown, & had passed to the 
Bank an equitable title to all the rights under 
the agreements made with the acceptors, 
including the right of action for breach of 
contract, if the bills were not paid at 
maturity ; (2) the obligation being to pay in 
stei’ling in Ixindon at maturity the debt was 
located in England & not in Russia, & there- 
fore English law must be applie(f ; (3) that 
the Russian Imperial Treasuiy bills were only 
a collateral security & being of no value at 
any material time were not a discharge of the 
debt ; (4) on the evidence of experts docu- 


PART XVIII. SECT. 4, 

Q i. Note draum d* payable in 

Victoria — In consideration of purchase of 
land in New South H’alcs,] — Applt., 
who had afirreed to buy certaJu land in 
Now South Wales, made default in 


E aymoiit of interest on the outstanding: 

a[ance of purchase money. After 
ueff<,>tiatioa8 b<»Uveen applt. & the 
vendor's agreut, the former grave a 
promissory note, payable to the agrent, 
for the amount due. The note was 
issued & payable in Victoria : — Held : 
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the groverninjJT law of the note was that 
of Nietoria &, therefore, it was not 
atlected by Moratorium Act, 1930-1931 
(N.S.W.). — Wrauuk V. Sl3J8 CoopEH & 
Co. (AUhTRALIA) PROI'BiETARY, LXD. 
(1934), 60 O. L. R 483; 40 ArgUB L. R. 
64.— AUS. 
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ments, the Russo- Asiastic Bank ceased to 
have any corporate existence in Russia as 
the result of decrees of the Soviet Govern- 
ment on or before Jan. 26, 1918, a date before 
the bills matured, & as from that date there 
was no debtor who could be sued. Stat. 
Limitations therefore was no defence to the 
application, & the Bank of England was 
entitled to be admitted to prove for the debt 
in the winding-up of the London branch 
of resp. bank. There being no evidence, 
however, that notice of the assignment had 
reached the drawers, the assignors must be 
joined in the application . — Re Russo- Asiatic 
Bank, Re Russian Bank foh Foreign 
Trade, [1934] Ch. 720 ; 103 L. J. Cb. 330 ; 
152 L. T. .142; 78 Sol. Jo. 647; [1934] 
B. & C. R. 71. 

2819a. Foreign usage — Evidence of — Admissi- 

bility.] — Resps. were jointly bound to fulfil 
the obligations contained in leases of premises 
in Santiago de Chile gi*anted by the pre- 
decessors in title of applts. The leases 
provided the following way in which the 
rents should be payable: “ I’aymont shall be 
effected monthly in advance in Santiago de 
Chile on the Hrst day of each month by first 
class bills oi Lfjndon.” In 1931, Cliilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee cstablisluHl 
by the legislation to control exchanges, k, 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of internatioa.d ov.crations 
of exchange the transfer of fuudo abroad, 
entrusting such control to a conun itlee 
commission. The legislation defined inter- 
national exchange transactions as tlii- 
purchase & .sale of all kinds of currency & 
gold in any form k the l»ills of exchange, 
cheques, drafts, letters of credit, telegraphic 


Part XIX.- 

2841. Add, Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2842. Add. Anyiotaiion : — Refd. Savory k Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

2846. Add. Anyiotaiion : — As fo (1) N.F. Hibernian 
Bank, Ltd. v. Gysin k Hanson, [1938] 2 
K. B. 384. 

2846a. .] — A fuither item in the finding 

of negligence is that some of the cheques ware 
crossed “ account of payee,” one with the 
addition of the word ” only.” While this 
addition does n6t affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Roweatt, J., in House Property Co. 
of London^ Ltd. v. London^ County <&: West- 
minster Bank., No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scrutton, L.J.). — Underwood 
(A. L.), Ltd. v. Bank op Liverpool, 
Underwood (A. L.), Ltd. v. Barclays 


orders, k documents of any other nature 
requiring the transfer of funds from Chile or 
vice versa.' ^ Conflicting evidence by Chilean 
experts was given as to the meaning in Chile 
of first class bills on London. The evidence 
accepted was that ” payable in Chile in 
first class bills on London ” had a special 
mercantile meaning in Chile — namely, ” bills 
drawn in Chile by one or other of a select list 
of bankers k mercantile houses in Chile 
upon one or other of a select list of bankers k 
mercantile houses in London ” k these were 
known technically as F.C.L. bills. An 
advocate in Chile who liad been Minister of 
Justice gave evidence that the F.C.L. bills 
came within the miscliief of the Chilean 
legislation: — Held: (I) the conditions pre- 
cedent to the admissibility of evidence as to 
the meaning in Cliile of first class bills on 
London Jiad binm fulfilled — namely, the evi- 
dence did not conflict with a statu t/ory 
definition, was of a usage common to the place 
in question k expounded without contradict- 
ing the terms of tlie contract ; (2) though 
witnesses could be called to pT'ove foreign law, 
the ct. was at lilx^rf^y to look at a translation 
of the passages in <jii(‘stion k to consider what 
was their proper meaning, but the ct. would 
have regard not only to its own vicnv of the 
foreign law but to the interpretation put 
upon it by a competent foreign authority ; 
(3) the Chilean legislation made it impossible 
for the rent to be paid as directed, as the 
mode of paym(3ut as alreadj’ interpreted 
would have betm an international exchange 
transaction within ilui nuianing of the 
Chilean legislation.- -Dio ihoiociiE v. South 
Amiorican Si'oueh, l;ro., k (Julian Stores, 
I/IT)., [1935] A. (h I IS ; 104 L. J. K. B. 101 ; 
152 Ji. T. 309; 51 T. L. R. 189; 40 Com. 
Cas. 157, H. \u 

2824. Add. Annoialions : — Expld. Re Visaer, Hol- 
land V. Drukker, [1928] C’h. 877. Refd. Ue- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 069. 


“Cheques. 

Bank, [1924] 1 K. B. 775 ; 93 L. ,T. K. B. 
690 ; 131 L. T. 271 ; 40 T. L. R. 302 ; 68 
Sol. Jo. 716 ; 29 (A)m. Cas. 182, C. A. 
dnnotedinna : — Reid. Loudon & Montrose Shlpbidldlng & 
Kepairini? Co., Ltd. v. liurclayM Bank, Ltd. (192r)), 31 
Com. Cos. 67 ; Robineon v. Midland Bank, Lid. (lU2r)), 
41 T. L. IL 402 ; Krcdltbank CanHoll G.m.h.U. 
V. Schenkers, Ltd., [10261 2 K. li. 4.'')0 ; Houjrhton & Co. 
V. Nothard, Lowe & WJIIh, Ltd., 11927] 1 K. B. 246; 
Auehteroul & Co. v. Midland Bank. Ltd., [1928] 2 K. B. 
294 : Llprgott, B. (Liverpool), Ltd. v. Barclays Bank, Ltd., 
11928] 1 K. B. 48 ; Lloyds Bank, Ltd. v. Chartered Bank 
of India (1928), 97 L. J. K. B. 609 ; Reekltt v. Barnett, 
Pembroke & Slater, Ltd. (1928), 4.5 T. L. li. 36 ,* SUngsby 
V. Westminster Bank, Ltd., 11931] 1 K. B. 173. 

2847. Add. Annotations : — (Jeru^ally, Refd. Sutters 
V. Briggs, [1922] 1 A. C. I ; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Importer Co. v. Westminster 
Bank, [1927] 2 K. B. 297. 

2849. Add. Annotoiioiis Consd. London A Mont- 
rose Shipbuilding k Repiuring (V>. v. Barclays 
Bank (1925), 31 Com. Cits. 67 ; Lloyds Bank, 
Ltd. V. Savory k Co. (1932), 49 T. L. R. 
116. Refd. Lloyds Bank v. Chartered Bank 
of India, Australia k China, [1929] 1 K. B, 
40. 



Cases 2850— 8019. Enolish and Emfibe Digest Supplement. 


2860. Add^ Annciaiion : — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776. 

2851. Add, Annotations : — Consd. Reckitt v, 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; Lloyds Bank v, Chai^red Bank of 
India, Australia & China, [1929] 1 K. B. 40 ; 
Carpenters Co. v, British Mutual Banking 
Co., [1937] 3 AU E. R. 811. Refd. Under- 
wood V, Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776 ; Fenton 


Textile Assocn. v, Thomas (1929), 46 T. L. R. 
264 ; Banco de Portugal v. Waterlow &> 
Sons, Ltd. (1931), 100 L. J. K. B. 466; 
Midland Bank, Ltd. v, Reckitt (1932), 48 
T. L. R. 271 ; Slingsby v. District Bank, Ltd. 
(1931), 48 T. L. R. 114 ; Lloyds Bank, Ltd. 
V, Savory & Co. (1932), 49 T. L. R. 116. 

2852. Add, Annotaiiona : — Apprvd. Sutters r. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. R. 787. 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2866. Add. Annotation : — Refd. Royal Trust Co. 
V. A.-G. for Alberta (1929),* 40 T. L. R. 26. 

2878. Add, Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

2887. Add. Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China,* 
[1929] 1 K. B. 40 ; Greenwood v. Martins 
Bank, Ltd. (1931), 47 T. L. R. 607. 

2891. Add. Annotations: — As to (1) Refd. Re- 
publica de Guatemala r. Nunez, [1927] 1 


Notes, and Cheques. 

K. B. 669. As to (2) Refd. Republics de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2897. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 

2901a. 1882 Aoi, s. 95 — Warrant for interest 

on Government stock.] — Slingsby v, West- 
minster Bank, Ltd., No, 242a, ante. 

2908a. Add. Annotation : — Apld. Nippon Yusen 
Kaisha v. Ramjiban Serowgee, [1938] A. C. 
429. 

2911. Add. Annotation : — Refd. Commonwealth 
Trust V. Akotey (1925), 94 L. J. P. 0. 167. 


Part XXI.— I.O.U.’s. 

2924. Add. Annotations : — Apld. Soc. Anon, des 789. Refd. Nihalchand Navalchand 

Grands Etablissements de Touquet Paris- McMullan, [1934] 1 K. B. 171. 

Plage V. Baumgart (1927), 90 L. J. K. B. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 

2976. Add, Annotation : — Consd. Jenkins v, 8016. Add, Annotation : — As to (2) Consd. Pow- 
Jenkins, [1928] 2 K. B. 601. szechny Bank Zwiazowy W. Polsce v. Paros, 

2076a. One Joint maker appointed holder’s executor [1932] 2 K. B. 363. 

— Action by executor against one of other 3019. Add. Annotation : — ^Apprvd. Powszechny 
makers.! — Jenkins v. Jenkins, No. 2393a, Bank Zwiazkowy W. Polsce v. Paros, [1932] 

ante, 2 K. B. 353. 


PART xX. SECT 2. SUB SEOT. 6, 

2876 11. .1 — Pltf. who owned 

thirty-one debentures of the Bombay 
Improvement Trust entrusted them to 
his afcent, deft. No. 1, for collection of 
interest. Deft. No. 1 fomd pltf.*fl 
signature on the debentures, & indorsed 
them in his own favour. Subsequently 
deft. No. 1 pledged them with a bank, 
deft. No. 2, to secure an overdraft to 
himself. The bank surrendered the 
debentures to the Bombay Improve- 
ment Trust for renewal. New 
debentures were issued payable to 
the bank or order. These new 
debentures were subsequently indorsed 
to another bank (deft. No. 8) for value. 
Pltf. filed a suit against defts. for a 
return of the debentures, or in the 
alternative for their value : — Held : 
the debentures were promissory notes, 
therefore, negotiable instruments 
within Negotiable Instruments Act, 


SB. 4 & 13. — Meroantilk Bank of 
India v. Maboubrnbar (1928). I. L. B. 
52 Bom. 792 ; on appeal (1931). 47 
T. L. R. 611, P. O,— IND. 


PART XX, SECT. 2, SUB-SECT. 7. 

sx. Lien note.) — Held: not a pro- 
missory note. — Canadian Bank of 
Commerce v. Johnson, D925] 4 

D. L. R. 611 ; [19251 3 W. W. R. 328.— 
CAN. 


•y, .J — Held: not a promissory 

note. — ^Metcalfe v. Adaib (Man.), 
[19271 1 D. L. R. 982 : [19271 1 

W. W. R, 331 ; 36 Man. L. R, 265.— 
GAN, 


PART XXII. SECT. 1. 


8951 via. .>— John- 

son V. Richardson, [1922] S W. W. H. 
453.---OAN, 
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PART XXII. SECT. 3. 

ni. Letter araniing delay for 

payment .] — On Sept. 3, 1929, applt. 
sued resp. corpn. on four promissory 
notes overdue Be the defence set up was 
that the action was premature because, 
on Aug. 28, 1929, applt.«had written 
a letter to the seoretaiy of the corpn. 
stating inter alia that unless payment 
was made within fifteen da^ he would 
take prooeedlnffl ; but be Drought his 
action before the expiry of that time : 
— Held : applt. was entitled to Judg- 
ment. — Laoaillb V. Lacaille Corpn., 
[19311 S. a R. 619 ; 4 D, L, R. 337.— 
CAN. 


xi. Letter Qranting delay — 

Action before expiry of deiay,}^ 
Laoaillb v. Laoaillb Oorpn., [1931] 
a C. R. 619 ; 4 D. L. R. 337.— CAN. 



VoL VL— Bills o! Exchange. Cases 8010a— 8160. 


801 0&. — — — — «] — In An Action brought on 

A writ speciAlIy indorsed under R. S. O., 
Ord. 3, r. 6, by indorsees Against the maker 
of A promissory note, pltfs. in an affidavit in 
support of a summons for leave to sign final 
judgment under R. S. C., Ord. 14, r. 1, stated 
that they^ were holders in due course of the 
note, having taken it in good faith for value 
from the payees without notice of any defect 
in their title. Deft, in his affidavit in answer 
stated facts which, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. S. 0., Ord. 14, r. 6, that deft, should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if he failed to do this, pltfs. should 
have leave to sign judgment for the amount 
claimed. On appe^ from this order : — 
Held : (1) a triable issue was raised between 
the parties ; the mere statement in pltfs.* 
affidavit that they had given value without 
notice of any defect in their indorsers* title 
was not sufficient to decide that issue in 


pltfs.* favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft, 
was entitle to leave to defend the action 
without the condition that he should pay 
money into ct. ; (2) by Greer, L.J., & 

aevnblo by Slesser, L.J., where a deft, is 
entitled to leave to defend, the judge in 
chambers cannot under R. S. 0., Ord. 14, 
r. 6, make an order for condition^ leave to 
defend, the effect of which is to give pltf. 
conditional leave to sign judgment. — Pow- 
SZECHNY Bank Zw^azkowy W. Polsce v. 
Paros, [1932] 2 K. B. 353; 101 L. J. K. B. 
671 ; 147 L. T. 377, 0. A. 

3020. Add. Annotation : — Consd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

8023. Add. Annotation : — Refd. Powszechny 

Bank Zwiazowy W. Polsce v. Paros, [1932] 
2 K. B. 353. 

3056. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood r. Barclays 
Bank, [1924] I K. B. 775. 


Part XXIII. — Securities for Negotiable Instruments. 

3120. Add. Annotaiion : — Aa to (2) Refd. Aman v. Southern Ry. (1925), 42 T. L. R. 31. 


Part XXV. — Stamp Duties. 


Sub-sect. 1. — Bills op Rxohange and other 
Orders on one Person to pay ANomEB 
(Vol. VI., p. 493). 

8121a. Bill of exchange.] — Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
No. 668a, ante. 

3125. Add. Annotaiion : — Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 466. 

3126. Add. Annotation : — Midland Bank v. I. R. 
Comrs., [1927] 2 K. B. 465. 

8146a. ** Chequelet.’*] — A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 


they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein S would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object being to avoid the stamp duty on 
cheques : — Held : the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
8. 32. — Midland Bank, Ittd. v. Inland 
Revenue Comrs., [1927] 2 K. B. 465 ; 96 
L. J..K. B. 1006 ; 137 L. T. 817 ; 43 T. L. R. 
754 ; 71 Sol. Jo. 622. 

3150. Add. Annotation : — Refd. Akbar Khan v. 
Attar Singh, [1930] 2 All E. R. 545. 


PART XXII. SECT. 7, 

M. Pleading — Striking ont — When 
ordered.!— N eedles v. Slovarp, [1022] 
2 W. W. R, 649 ; 66 D. L. R. 273 ; 
16 Saek. L. R. 448.— CAN. 

td. JJiacovery — Examination for — 
Action by indorsee .] — Empire Finan- 
ciers, Ltd. V. Nance, [1920] i 
W. W. R. 694 ; 61 D. L. R. 231 —CAN. 

PART XXII. SECT. 11. SUB-SECT. 1. 

•f. RMht to jury.] — Bank op York- 
TON V. Bbtan, [1930] 2 W. W. R. 49 ; 
4 D. L. R. 287 ; 24 Alta. L. R. 676.— 

CAN. 


PART XXll. SECT. 11, SUB-SECT. 4. 

d 1 . db to prove collateral agree- 

ment — For “ Uforking out ’* of note.]— 
Mallouoh V. Dick, [19271 2 D. L. R. 
870; [19271 1 W. W. R. 644; 22 
Alta. L. R. 425.— CAN. 

d ii. To show that note signed as 
trustee OTtly. }—Eridenoe not admissible. 
— Canadian Okbdit Mxn*b Trust As- 


80 CN. V. Anderson (1917), 37 D. L. R. 
805.— CAN, 

f 1. Addition of word “ security 

— Evidence to explain .] — Parol evldonco 
Is aflinlsslble to explain the addition 
of the word security ” to the namo 
of one of the makers.— McIntosh v. 
McNauohton, [1935J2 D. L. K. 237; 
0. R. 155.— CAN. 

PART XXIII. SECT. 7, 

•L Failure of holder to sue on col- 
lateral — Security barred by lapse of time. ] 
— In an action on a proimssory note 
deft, countorclalnied on the ground that 
pltf. had negrligeutly failed to sue on 
certain notes glyen him as collateral 
security with the result that action on 
said notes was now barred by 8tat. 
Limitations. The trial Jud^re found 
that deft, had acquiesced in the opinion 
ot a solr. acting for both parties that 
It was not worth while suing on the 
notes Sc that the only practical thing 
to do was to try to get renewal notes, 
but he hold that deft. *8 acquiescence 
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could operate onlj^ as estopped & 
since estoppel was not pleaded he 
allowed the coiinterclalra . On appeal : 
— Held : the appeal should be allowed. 
Deft.’s claim was for negligence in 
failing in a duty to sue on the notes or 
to return them to him & thereby T)ut 
him in a position to sue. Under the 
circumstances there was no duty to do 
anything more than to try to obtain 
renewal notes. The solr. did so try &, 
therefore, i)ltf. was not guilty of the 
negligence which deft, had to establish 
In order to succeed on his connUir- 
olaim. — Orlofp v. Kippan, [19301 2 
W.W. R. 631 ; 4 D. L. K. 500.— CAN. 

PART XXV. SECT. 1. SUB-SECT. 1. 

3123 il. Issued by one branch 

on another.] — Demand drafts. Issued 
by one office of a bank upon another 
of the same bank, are bills of exchange 
payable on demand & are exempt trom 
stamp duty. — Re Demand Drafts of 
Imperial Bank op India (1928), 
I. L. R. 56 Calc. 288.— IND. 
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8172. Add. Annotaiion : — Refd. Lemon v. Austin 
Friars Investment Trust (1926), 133 L. T. 
790. 

8173. Add. Annotation : — Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

8107. Add, Annotation : — Refd. Knightsbridge 


Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

8200. Add. Annotations : — Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Bottom- 
ley V, Bannister (1931), 101 L. J. K. B. 46 ; 
Slingsby v. District Bank, Ltd., [1931] 2 
K. B. 688. 


PART XXV. SECT. 2, SUB-SECT. 1. 

ik. Time for stampinQ — Whether 
after acceptance dt indoraement .] — 
Butler v. Evans (1873). 9 N. S. R. 
(?. G. & O.) 171.— CAN. 


PART XXV. SECT. 2, SUB-SECT. 2. 

•m. Time for stamping .] — Hender- 
son V. Gbsneb (1866), 25 U. C. R. 184. 
—CAN. 

sn. .1 — Held: a promissory 

note before being negotiated could be 
stamped by the maker on the day of 
the making thereof, though after it had 


been signed & indorsed by the payee. — 
Bank op Ottawa v, McLaughlin 
(1883), 8 A. R. 543.— CAN. 


PART XXV. SECT. SUB-SECT. 8.— 
B. 

8254 vii. .) — Where a pro- 

missory note, being insuflaciently 
stamped, is inadmissible in evidence, 
a suit to recover the principal debt 
based on the acknowledgment con- 
tained in a contemporaneous receipt 
mentioning the loan & referring to the 
promissory note, is maintainable. — 
Govind Singh v. Buoy Bahadur 


Singh (1929), I. L. R. 52 All. 169.— 
IND. 

PART XXV. SECT. 4, SUB-SECT. 8. 
— C. 

8263 V. . ] — An unstamped cheque 

is adinisHlble in evidence & may amount 
to an earnest or part payment. — Sykes 
t>. Geok. [1920] 1 W. W. R. 741.— CAN. 

PART XXV. SECT. 6. SUB-SECT. 1. 

f i. .] — Travis 

V. Glasier (1870), 2 Han. 215. — CAN. 

f ii. .] — Bank of 

Nova Scotia v. Cushing (1882), 21 
N. B. R. 498.— CAN. 


BILLS OF LADING, 

See Shipping and Navigation. 
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BILLS OF SALE. 


Part 1. — Objects and Application of Bills of Sale Acts. 


Add, Annotation : — Refd. National Provincial 
& Union Bank of England v, Lindaell (1021), 
01 L. J. K. B. 106. 


7. Add. Annotation : — Refd. Re Lovegrove, Ex p, 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1936] Ch. 404. 


Part il. — What Transactions are Bills of Sale and require 

Registration. 


11. Add. Annotation : — Refd. French v. Gethinc, 

[1922] 1 K. B. 236. 

12. Add. Annotations : — Refd. Re George Ingle- 

field, Ltd., [1933] Ch. 1 ; Re Lovegrove, Exp. 
Lovegrove <& Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 404. 

14. Add. Annotation : — Refd. Re Lovegrove, 

Ex p. Lovegrove & Co. (Sales), Ltd., Re 
Lovegrove, Lx p. Trustees, [1935] Ch. 401. 

16a. .j—H., a dealer in motor vehicles, 

& defts., a finance co., entered into a trans- 
action for the sale of a motor lorry by 11. to 
defts. the letting of the lorry by defts. to 
H. on an agreement in the form of a hire- 
purchase agreement. Tlie transaction was 
carried out by means of the printed forms 
used by defts. in their business, which were 
more appropriate to a case in which they 
bought a vehicle let it on hire-pmchase to 
a third party, than to the present case. II., 
being in possession of the lorry, then ."-’ax.’dii- 
lently sold it to pltfs., wlio were not av 7 a.re 
of the previous transaction between 11. k- 
defts. The payments due from H. tv) 
defts. under the hire-purchase agreement 
between them having fallen into a.rrear, 
defts. resumed possession of the lorry 
refused to deliver it to pltfs. at their request. 
Pltfs. thereupon bi ought an action against 
defts. claiming delivery up of the lorry or 
damages for its detention : — Held : in the 
circumstances the transaction between II. 
<& defts. was in fact what it purported to bo, 


& the agreement between them as to the 
letting of the lorry was a valid hire-purchase 
agreement & could not be treated as a bill 
of sale to secure the repayment of a loan by 
defts. to H. — Staffs Motor Guarantek, 
Ltd. V. British Wagon Co., Ltd., [1934] 2 
K. B. 305 ; 103 L. J. K. B. 013 ; 161 L. T. 390. 

15b. Sale — Re-letting to seller.] — British, 

Railway Trafbto Electric Co. v. Kahn, 
[1921] W. N. 62. 

24. Add. A nnotations : — Refd. Re Lovegrove, Ex p. 
Lovegrove & Co. (Bales), Ltd., Re Lovegrove, 
Ex p. Trustees, (1935] Ch. 4(14 ; Fleetwood- 
Hcsketh v. I. li. Cotos., [1930] 1 IC. B. 
351. 

27. Add. Annotation Refd. Fleetwood-llesketh 
V. 1. li. Comrs., [1930] 1 K. B. 351. 

35. Add. Annotation: — Refd. Re Wait, [1927^ 
1 Ch. 606. 

41. Add. Annotations: — Refd. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 190 ; Re George Ingle- 
field, Ltd., [1933] Ch. 1. 

44. Add. Annotations : — Expld. & Apld. French 
V. Getliing, [1922] I K. li. 230. Refd. Fleet- 
wood-Ilesketh ik i. B. Comrs., [1930] 1 

K. B. 351. 

55a. Sales agreement between manufacturer & 
company™To secure loan.] — Being short of 
liquid capital, the debtor, who was a manu- 
facturer of furniture, approached A. for 
assistance. A. agreed to help him & for this 


PART I. 

K i. Protection of creditors. ] — 

Buis of Sale Act, R. S. A., H)22, c. 151, 
l8 not Intended to do anythiug further 
than to stop a buyer of goods who 
has not registered a bill of sale & who 
Is not In possession of the goods from 
claiming, as against creditors of the 

g erson in possession, that he hud 
ought the goods from said person. 
It Is not the intention of the Act that 
the buyer of a chattel who loaves It 
In the possession of the vendor until 
it can be sold again & then sells It & 
makes delivery to a person who takes 
It away is to be deprived of the pro- 
ceeds of the resale by reason of 

g arnishee or other proceedings taken 
y creditors of the person in pos- 
session before the resale & delivery. — 
tU Avung, Royal Bank of Canada 
Heylkr & AVLINO, [1930J 1 

W. W. R. 102 ; 1 D. L. It. C8.— CAN. 

•a. HUls of iSaU tt- CfMttel Murtaage 
Act, R. S. M., 1913 (c. Uy—Nvt 
applicable to mortgage of equity in 
mortgaged goods .] — The above Act does 
not apply to a chattel mtge. which 
expressly covers not the goods them- 
selves referred to therein but any 


IntoroHt or csjuity which intgor. may 
have in them after the claim of a 
prior named mtgee. shall have been 
sutiHlied. — IJ anque d’Hociielaga v. 
Duow.vstone, (1925] .3 D. L. li. 170; 
flU25] 2 W. W. R. 348 ; 35 Man. L. Li. 
62.— CAN. 

sb. Croj) PayntenXs Act, ld24 (c. 147), 
8S. 2, 3 — Effect of — Alienation hy land- 
lord, vendor or mortgagee.] — He Crop 
Fayments Act, lie BiiAfl of Salk & 
Chattel Mortgage Act (1920), 36 
Man. L li. 34 ; 119261 2 W. W. R. 
844.— CAN. 

sd. Contract made ontside jurisdiction 
— Provincial Ad not ajyplicable .] — 
National Cash Register Co. v. 
Lovett, Moore v. National Cash 
Register Co. (1906), 1 E. L. R. 321. — 
CAN. 

8f. Who may be “ creditor *’ — Trustee 
in bankruptcy.] — A trust-oe In bkpey. 
Is a creditor within Bills of Sole Act, 
R. S. N. S. 1923, c. 201, s. 8.— Rc 
Satisfaction Stores, 11929] 2 D. L. R. 
435 , 00 N. S. R. 357.— CAN. 

PART II. SECT. 1. 

10 U. Add “ revsd., 11920] 3 W. W. R. 
421.*' 

1 


PART II. SECT. 2. 

sm. Declaration reserving to maker 
powers of management dt disposition — 
No ptneer in cestui que trust to seize 
or take possession .] — Purcell v. 
Deputy Federal Taxation Comr. 
(1920), 28 0. L. R. 77.- -AUS. 


PART II. SECT. 3, SUB-SECT. 2. 

28 i. Add “ revBd., [1920] 3 W. W. R. 
421.*' 

PART II. SECT. 4. 

X I. Goods paid for but not de- 

livered.] — Held : registration not Po- 
nuired under Bills of Sale Act In order 
to protect purchaser’s right to goods 
subsequently raanufactmed & paid for 
under the agreement, the property In 
which had passed to him but which 
were still on vendor’s premises. — 
Allkn-Stoltze Lumber Co., Ltd. v. 
Summit Lake Lumber Co., Ltd., 
[1920J 3 W. W. R. 895.— CAN. 

■p. “ CuslomePs agreement ** — <€■ 
“ trust receipts.'*] — He Dominion Ship- 
building & Repair (Do., Ltd. (1923), 
63 O. L. R. 485 ; 24 O. W. N. SO.— 

CAN. 
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purpose a co. was incorporated on Sept. 1, 
1033, with a capital of 100 shares of £1 each, 
of which A. held ninety-eight, his clerk one, 
& the debtor one. On the same date the 
debtor entered into an agreement with the 
CO. by which the co. agreed to buy for cash 
goods manufactured by him up to a total 
amount of £7,000, the price to be 10 per cent, 
less than the prices that any of certain 
specified customers had agreed to pay for 
them, & the goods to be invoiced to the 
customers in the name of the co. The agree- 
ment also provided that the debtor ' should 
not sell goods to any person other than the co., 
that he should repay to the co. any part of 
the price of goods so purchased which the 
customer failed to pay, & that the co. should 
not make a profit of more than £2,500 in any 
one year. Notices were issued to customers 
that for the future sales would be effected 
through the co. On Feb. 6, 1934, a receiving 
order was made against the debtor, & on 
Feb. 19 he was adjudicated a bkpt. The 
question arose whether the aCTeement was void 
as against the trustees in bkpcy. so that the 
sunw remaining due from customers at the 
beginning of the bkpcy. formed part of the 
debtor’s estate : — Held : the agreement was 
not void either as an unregistered bill of 
sale or as an assignment of future book debts 
within sect. 43 of Bkpcy. Act, 1914 (c. 69). — 
Re Lovbgrovb, iEx p. Lovbgrovb & Co. 

, (Sales), Ltd., Re Lovegbove, Ex p. 
Trustees, [1935] Oh. 404; 104 L. J. Ch. 
282 ; (1934-6), B. & C. R. 202 ; sub nom.. Re 
Lovegrovb, Ex p. Applbstone v. Trustees, 
152 L. T. 480 ; 79 Bol. Jo. 145 ; suh nom. 
Re Lovegrovb, Ex p, Lovbgrovb & Co. 
(Sales), Ltd. v. Trustees, 61 T. L. R. 248, 
C. A. 

70, Add, Annotation : — Refd. Modern Light Cars, 
Ltd. V, Seals, [1934] 1 K. B. 32. 

Add, Annotation : — Refd. Re Lovegrove, Ex p, 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1936] Ch. 404. 

82. Add, Annotations : — As to (\) Consd. Wright- 
son V, McArthur & Hutchisons, [1921] 2 
K. B. 807. As to (2) Refd. Wrightson v, 
McArthur & Hutchisons, [1921] 2 K. B. 
807 ; Mercantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia & China 
Strauss & Co., [1937] 4 All E. R. G51. 

90. Add, Annotation : — Apld. Re Allester, [1922] 
2 Ch. 211. 

98. Add, Annotation : — Refd. Wrightson v, 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

93a. Room on borrower’s premises.] — 

Deft, co., in order to secure pltf. against loss 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, dD the second letter subroquently. The 
second letter contained the words : “ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.” The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 09), s. 93 (1) (c), as being a cha^e 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, Sd that he was 
entitled to remove them ; — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defte.* premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods. — Wrightson v, McArthur & 
Hutchisons, [1921] 2 K. B. 807 ; 90 L, J. 
K. B. 842 ; 126 L. T. 383 ; 37 T. L. R. 676 ; 
06 Sol. Jo. 663 ; [1921] B. & C. R. 136. 

Annotation : — Refd. Mercantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia & China & Strauss & 
Co., U937J 4 All E. K. 651. 

97. Add, Annotation : — Consd. French v, Gething, 
[1922] 1 K. B. 236. 

98. Add, Annotation : — Refd. National Provincial 
& Union Bank of England v, Lindsell (1921), 
91 L. J. K. B. 190. 

98a. Letter assigning chattel In hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft, to sell on his behalf 
when repaired, had an account at pltfs.* 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “to hold the car to the order of” the 
bank “or the proceeds when sold,” & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds: — Held: 


PART II. SECT, 6, SUB-SECT. 4. 

80 1. FoUouHng aUeged sale to vendor,] 
— 0. purohaf»©d an automobile, payioR 
partly in oaeh Sc partly by post-dated 
cheque. Later requiring money to 
finance bla bueinoRs, he borrowed 
11,400 from pltf., giving in return a 
hire-purohaae agreement as to the 
automobile. C. continued in pos- 
session of the car : — Held : tho docu- 
ment was an assurance Sc came within 
Bills of Sale Act. — Hithkt (R. P.) Sc 
Co. V, SoARTF (1920), 29 B. C. R. 
70.-~CAN. 


go II. . 1 — A. an employee of pltf. 

co., being desirous of obtaining a new 
motor car for the pumoses of his work, 
arranged with an ofiBoer of pltf. that 


the 00 . would advance him £200 to 
enable blm to purchase the oar. A. 
selected a oar & signed an order for 
it in his own name. Sc an invoice 
addressed to pltf. was issued to A. 
A cheque for the balance of the amoimt 
owing on the oar was given by the 
pltf. to A., who handed It to the 
vendor. The oo.'s ledger showed the 
amount of the cheque as an advance 
to A. As Bocmity for this advance 
A. entered into a hire-purchase agree- 
ment with the CO., whereby the co. 
purported to let the oar to A. upon 
the usual terms of a hire • purchase 
agreement. The agreement was not 
rostered as a bfll of sale. Sc A. sub- 
sequently sold the oar to deft. In an 
action for detention : — Hdd : the ct. 


was not concluded by tho form Into 
which the parties bad thrown the 
transaction, but was entitled, & indeed 
bound, to Inguire into its real nature ; 
the transaction between A. Sc pltf, 
amounted to an advance by pltf. to 
A. on the security of the car ; the pltf. 
could not make out its title inde- 
pendently of the hire-purchase agree- 
ment, which contained a lioonoe to 
take possession of a personal chattel. 
Sc was oonsequently a bill of sale within 
Instruments Act, 1915, s. 127, Sc the 
agreement not being registered as a 
bill of sale was void. Sc deft, was 
entitled to succeed. — Australian 
Metropolitan Ltfb Assurance Oo„ 
Ltd. e. Lea. [19281 V. L. R, 29.— 
AUS. 
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the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitaole assignment 
of the proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National l^o- 
VINC3IAL & Union Bank of England v , 
Lindsell, [1922] 1 K. B. 21 ; 91 L. J. K. B. 
196 ; 126 L. T. 319 ; 66 Sol. Jo. (W. R.) 11 ; 
[1921] B. & O. R. 209. 

North Wales Produce & Supply Soc., 

- 2 Ch. 340. 


104. Add, Annotation : — Expld. & Apld. Shears 
V, Jones, [1922] 2 Oh. 802. 

108. Add, Annotations : — Consd. Re Johns, Worrell 
V. Jolins, [1928] Ch. 737. Refd. Mercantile 
Bank of India, I^td. v. Chartered Bank of 
India, Australia &; China & Strauss & Co., 
[1937] 4 All E. R. 651. 


109. Add, Annotation : — Refd. Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co., [1937] 4 
All E. R. 661. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certidn 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, Ltd. v. Jones, [1922] 2 Ch. 802 ; 92 
L. J. Oh. 28 ; 128 L. T. 218 ; 66 Sol. Jo. 
082 ; [1922] B. & 0. R. 211. 

112. Add, Annotation : — Refd. Re Wothored, Ex p. 
Trustee (1926), 134 L. T. 264. 

117. After this case add 

Power of distress as indemnity against rent.] — 

See Law of Property Act, 1926 (c. 20), 
8. 189 (1). 


Part III. —Instruments not within the Expression “ Bill 

of Sale.” 


128. Add, Annotations : — Folld. French v. Gething, 
[1922] 1 K. B. 2.S6. Refd. Canvey Island 
Comrs. V, Preedy, [1922] 1 Ch. 179. 

188. Add. Annotations : — Refd. The Harlow, [1922] 
P. 176; Merchants’ Marino Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L, R. 724. 

134. Add, Annotation: — Refd. Th.e Humorous, 
The Mabel Vera, [1933] P. 109. 

136. Add, Annotations : — Refd. Madras Oi’2cial 
Assignee v. Mercantile Bank of India, Ltd , 
[1935] A. C. 53 ; Mercantile Bank of India, 
Ltd. V. Olifirtered Bank of India, Australia 
China & Strauss & Co., [1937] 4 All E. R. 
651. 

188. Add, Annotations : — Refd. Re Allester, [1922] 
2 Ch. 211 ; Madras Official Assignee v. Mer- 
cantile Bank of India, Ltd., [1935] A. C. 53. 

188a. Letter of trust on redellvery for realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertook to 


hold the goods whc‘Q received & the proceeds 
when sold as the hank’s trustees & to remit 
the entire net prfK'eeds as realised ; — Held : 
the letter of tnisti was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble : if it had been so, it would on the 
evidence have been a document used in the 
ordinary course of business ” within the 
exception in that definition. — Re At^i^ester 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 434 : 38 T. L. R. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & C. R. 190. 

Annotations : — Refd. Madras Ofiflclal AsHl«:noe «. MoroanUIe 
Bank of India. Ltd., [1035] A. C, 63 ; Lloyds Bank. Ltd. v. 
Bank of Amerioa National Tnist & Savlnsra A88r>t!ri., 11037] 
3 All E. 11. 312 ; Morcinitile Bank of Jnditt;, Ltd. v. 
(diartcred Bank of India, Anatralia & China & Strauss & 
Co., [1037] 4 All E. II. (>61. 

138b. Agreement for sale of growing crop.] — An 

agreement for the sale of a growing crop is a 
transfer of “ goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale ” in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling.” — Stephen- 
son V, Thompson, [1924] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 513 ; 68 Sol. Jo. 536 ; 22 
L. G. R. 359 ; [1924] B. & C. R. 170, C. A. 

141. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 


PART II. SECT. 6. 

•t. To give sccurUy — Regisiration 
neotssary.y — Rc McIntyhb, Trustee v, 
Canada Mittal Co.. Ltt». (Ont.). 119251 
2 D. L. R. 839 ; 6 C. B. R. «29. — CAN. 

•V. RoyaUy aoreement with oil com- 
pany.} — An a^eement under which a 
oo. Incorporated to drill for oil & gas 
agrees to pay another co. a percent^e 
royalty on all the oil, gas & other 

fi roduct8 to be recovered by the former, 

I not one to which Bills of Sale Act, 
1929, applies. — Re Publix Oil & 
Gas, Ltd., Re Canadian Credit 
Men’s Trust assocn., Ltd. & Mer- 
^ND to Co. OF Canada, Ltd., (1936] 
(10371 1 D. t. B. 


PART in. SECT. 6. 

sw. Lien note — No collateral contract 
to transfer property in goods back to 
seller, ] — Held: not a chattel mtge. — 
O’Brien v. Btebrins & Mullen, 
[1927] 3 D. L. R 274 ; 2 W. W. R. 170 : 
21 Sask. L. R. 478.— CAN, 


PART IIL SECT. 6. 

142 iv. .] — Gordon 

MacKat & Co.. Ltd. e. Capital Trust 
Co., Ltd., [1927J 2 D. L. R. 1160; 
S. C. R. 374 ; 8 O. B. R. 216.— CAN. 

142 V. .1 — Debentnres 

isexied by the oo. on May 1, 1927. 
were not registered as chattel mtges, 

3 


under the Bills of Sale & Chattel Mtgo. 
Act. By each debenture the oo. 
agreed to pay the principal sum therein 
mentioned on a certain date, with 
Interest. There was no covering deed 
or trust mtge. Each debenture pro- 
vided security for its payment bt 
creating a first floating charge on all 
its assets A undertakings both present 
& future ; — Held : the words used In 
creating the charge did not constitute 
the debentures a mtge. with Bills of 
Sale & Chattel Mtge. Act, & they were 
a charge on the property of the c»), in 
priority to the claims of all other 
creditors.— Dominion Chocolate 
Co., [19311 2 D. L. R. 813 ; O. 11. 86 ; 
12 C. B. R. 456.— CAN. 
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144a. Society incorporated under In- 

dustrial Sc Provident Societies Act, 1893 
(c. 89).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& Interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4. — 
Re North Wales Produce & Supply 
Society, [1922] 2 Ch. 340 ; 91 L. J. Ch. 416 ; 


127 L. T. 288 ; 38 T. L. R. 618 ; 66 Sol. Jo. 
439 ; [1922 J B. & O. R. 12. 

148. Add, Annotations : — Retd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Pi*ovincial Bank of England t’. 
Chamley (1923), 93 h, J. K. B. 241. 

149. Add, Annotations : — Retd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

151. Add, Annotation : — Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

155. Add, Annotation : — Apid. Lemon r. Austin 
Friars Investment Trust (1926), 133 L. T. 
790. 

156. Add, Annotations : — Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Retd. 
Dey V, Rubber & Mercantile Corpn., [1923] 
2 Ch. 628. 

168. Add, Annotation : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV. — Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


180. Add, Annotation : — Refd. Herbert’s Trustee 
’ V, Higgins, [1926] Ch. 794. 

168. Add. Annotations : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
Blakey v. Pendlebury Property Trustees, 
[1931] 2 Ch. 265. 

176. Add. Annotations : — Refd. Golden Horseshoes 


(New), Ltd. V. Thurgood (1934), 160 L. T. 
427 ; Townley Mill Co. (1919), Ltd. v. 
Oldham Assessment Committee, [1936] 1 

K. B. 686. 

180. Add. Annotation : — Refd. Townley Mill Co. 
(1910), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 686. 


PART IV. SECT. 1. 

sy. Sale of dwelling'houae for re- 
moval.] — A sale of a dwelling-houee 
with the intention on the part of the 
vendor & purchaser that It shall be 
removed from the land on which It Is 
situated is a sale of a chattel within the 
meaning: of sect. 9 of the Dills of Sale 
Act, R. S. A., 1922, o. 151.— Wade v. 
Municipal District op Golden 
Centre, [1929] 2 D. L. R. 779 ; 1 
W. W. R. 901 ; 24 Alta. L. R. 1,— 
CAN. 

fz. Goods not property of grantor .] — 
The purchaser of a motor car under an 
uncompleted conditional sale agree- 
ment orally ag:reed to sell it to his 
father in consideration (inter alia) of 
the latter’s assumption of the payments 
due the original vendor ; but there was 
not suflaclent change of posseBslou to 
satisfy Bills of Sale Act if It applied to 
such a transaction. After the father 
had paid off the vendor the car was 
soizea under an execution agaipst the 
son : — Held : the transaction was not 
a “ sale, assignment or transfer ” of 
the oar ; its only effect was to give the 
father on equitable Interest In the oar 
which did not depend upon the 
delivery of possession ; &, therefore, 
it was not affected by Bills of Sale 
Act then in force, R. S. A., 1922, 
which did not provide, as does the 
present Act, 1929, s. 27, that it shall 
apply to bills of sale although the goods 
may not be the ptoporty of the grantor. 
—Boyd v, Hallino, [1931] 1 W. W. R. 
595 ; 2 D. L. R. 568 ; 25 Alta. L. R. 
243.— CAN. 

sa. Property exempt from execution .] — 
The Bills of Sale Act. R. S. S., 1930, 
applies to property exempt from seizure 
under execution. A herd of hogs In 
the apparent possession & ownership 
of an execution debtor were seised 
under execution. His wife, claiming 
them as hers, produced a written 


memorandum, dated five years pre- 
viously, of a sale to her by the debtor 
of four hogs ; & adduced evidence to 
show that at that time he owned only 
four hogs & that the herd seized was 
their progeny ; & contended, that, 

althougli the sale had not been 
registered under Bills of Sale Act & 
although there had been no actual & 
continual change of possession, yet as 
said four hogs were the only hogs 
owned by her husband at that time 
they were exempt from seizure, &, 
therefore, said Act did not apply to 
them or their progeny : — Held : the 
contention could not bo sustained &, 
therefore, the seizure was valid. — 
McGirr V. Belous, [1932] 1 W. W. R. 
495.— CAN. 

8g. After -acquired property — Increase 
if' progeny of slicep.] — By an indenture 
described as a mtge. of stock, 11. 
assigned to Y., os security for moneys 
advanced, certain sheep, a detailed 
description of which was given in the 
schedule thereto, & also all the increase 
& progeny of such sheep, & all other 
sheep which then belonged or which 
might thereafter belong to H., &: which 
at any time during the continuance 
of the security might be brought on 
the property ; — Held : the indenture 
operated in law as an assignment 
of the sheep described in the schedule 
& operated In equity as an assignment 
of the progeny, when bom, & of the 
sheep acquired & brought on to the 
land when so acquired & brought on 
to the land, &, therefore, anv wool 
shorn from such sheep during the con- 
tinuance of the security belonged to Y* 
— Younohusband, Ltd. v. Campbell 
(1934), 34 S. R. N. 8. W, 404 ; 51 
N. S. W. W. N. 80.— AUS. 

PART IV. SECT. 2. 

a 1. Goods in possession of third 

party— ^Claiming possession on hxs oum, 

4 


behalf.] — Held : Bills of Sale Act did 
not apply. — Prete r. Lauzon &; Fen- 
bom, [1923] 3 D. L. R. 1152 ; 52 

O. L. R. 334.— CAN. 

PART IV. SECT. 3. 

167 ii. .] — The assignment by 

way of securitv of a chattel, the subject 
of a hire-purchase agreement & which 
at the date of the assignment was in 
the possession of the hirer, who was 
not in default under the hire-purchase 
agreement. Is an assignment of a chose 
in action within s. 3 of Bills of Bale 
Act, 1898. — Motor Credits, Ltd. v, 
W. F. Wollaston, Ltd. (In Liquida- 
tion) (1929), 29 S. R. N. S. W. 227 ; 
46 N. 6. W. W, N. 48.— AUS.. 


PART IV. SECT. 4. SUB-SECT. 8. 


o i. .] — When a mtgee. enters 

Into possession, he becomes entitled 
to any crops growing on the land as 
against a mtgee. of the crops under a 
chattel mtge. executed after his mtge. 
& before possession taken ; but, if 
the croi>8 are cut at the time of 
possession taken, the holder of the 
chattel mtge. woula nave priority. — 
Harrison v. Carbkrrt Elevator Co. 
(Man.) (1908), 7 W. L. R. 535.— CAN. 


o ii. .1 — Where a chattel mtge. 

includes future crops, there is an 
implied term that mtgor. may carry 
on his business & sell the mtged. 
property in the usual way, & purchaser, 
c.p.,a canning factory, gets a good title. 
— Noitrse V. Canadian Cannerb, Ltd.. 
[1935] 2 D. L. R. 121 ; affd., (1936] 
3 D. L. R. 168 ; O. R, 361.— CAN. 


a i. Chattel mortgage Utcluding 

cut grain — Amount of cut grain not 
speHfitd.] — Held: mtge. not valid 
even In part. — N orth American 
Lumber Co. t?. Bank of Montreal. 
[19221 1 W. W. R, 1265 ; 66 D. L. R. 
348 ; 15 Sask. L. R. 876.— CAN. 
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190. Add, Annotation : — Distd. Stephenson v, 196a. Growing crops.] — Stephenson v, Thompson, 
Thompson, [1924] 2 K. B. 240. No. 188b, ante. 


Part V. — Statutory Requirements. 


213a. Substantial accuracy — Payment of loan 

by cheque.] — Pltf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defta. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 


the second bill of sale, whicli stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
B. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale ; — Held : the consideration 
for the second bUl of sale was the loan of 


B li. Lease by mortgagee in 

possession to guarantor of mortgagor's 
debt to bank — Profits from- crop to he 
applied in reduction of debt.] — Held : 
the above arrangement did not violate 
Chattel Mtge. Act, R. S. C., 1920 
(c .200), 8. 20, ati an attempt to create 
a security on a grow ng crop, since it 
did not come within any instrument 
mentioned therein. — j urns & Ruown 
V. ZULAUF & Doef.h (Sank.), [192GJ 
I W. W. H. 943.— CAN. 

a iii. .] — Bills of Sale & Chatto 

Mtgo. Act cannot apply to a sale o 
growing crops. — N ourse v. Canadian 
Canners, Ltd. [19351, 3 D. L. R. 168; 
O. R. 361.— CAN. 

197 iv a. .] — Jackson v. Pen- 

fold, [19311 1 D. L. R. 808; GO 
O. L. R. 440.~CAN. 

197 X, .1 — Security on grain. 

given to a bank in Oct. 1921, In respect, 
to advances made in the spring of 
1920: — Held: invalid in renpoct to 
1921 crop as there was no proof that 
1921 crop was intended os the security, 
& if there was such an agreement made 
in 1920 as to 1921 crop it was bad us 
covering property not then in exist- 
ence. — North American Lumrkr Co. 

V. Bank of Montreal, [1922] 1 

W. W. R. 1265 ; 65 U. L. R. 348; 
15 Sask. L. R. 3 7 5. —CAN. 

197 xi. .1 — Held : an agreement 

only intended to operate as security 
for payment, payable when the crop 
was harvested, w’os void under R. S. M., 
1913 (c. 17), 8. 33. — Uascall r. Royal 
Bank of Canada, [1923] 2 W. W. R. 
504 ; 33 Man. L. R. 230.— CAN. 

197 xil. .1 — Held : a security on 

crops to be grown in futuro was 
invalid under R. S, S., 1920 (c. 200), 
s. 20. — Richland Farm, Ltd. v. 
Vkrmktte, [19231 3 W. W. R. 74. — 
CAN. 

197 xiil. .] — Dalton r. Eaton, 

[1924] 1 D. L. R. 493 ; 1 W. W. R. 
246 ; 18 Sask. L. R. 92.— CAN. 

197 xiv. .1 — Orpen V. Dyer 

(Alta.), [19291 4 D. L. R. 1084 ; 1 

W. W. R. 382.— CAN. 

197 XV. .] — Pltf. In 1929 agreed 

to sell a certain half-section of land to 
one A. Ill pursuance of the agreement 
a lease was entered into reserving to 
pltf. as rent one-third of the crop of 
each of the years, 1929, 1931), 1931, to 
be applied on the instalments of the 
purchase price, interest & taxes. In 
Apr. 1930, A., in consideration of 
extensions of time, & advances, agreed 
to Bdve pltf. the whole of the crop & 
authorised pltf. to sell It as pltf. saw 
fit &. deduct from the proceeds pay- 
ments due under the agreement for 
sale plus any advances. The advances 
were for the purchase of cattle & 
clover seed. Subsequently, in response 
to a letter written by a solr. on behalf 
of A., deft, advanoed A. money on the 
notes of A. & his son. In pxirsuance 


of a promise made In said letter A. 
later consigned a car of wheat grown 
on the land to order of the deft. The 
bill of lading was at A.’s instance, 
issued to A. &; a oo. which Avas the 
agent of pltf. A. delivered the bill of 
lading to said agent, who endorsed to 
the order of deft. & forwanlod it to 
deft, with instnictlons to sell. Deft, 
procured & sold the grain, & wrote 
said ag<5rit of pltf. oiroring to pay it 
one-third of the proceeds of the (uir. 
Pltf. insisted on receiving the whole 
proceeds of tlio car less the usual 
tdiargcs ; — Held : deft, was not ontltlcKl 
to retain its advance. — Law Union & 
Rock Inburanck Co. v. North West 
Commission Co., [19311 2 W. W. R. 
905.— CAN. 

g i. .h— P roctor r. Ander- 

son & Northern Elevator O)., Ltd., 
Ekman gz Proctor & Mallery, [1921) 
3 W. W. R. 39.— CAN. 

k i. Trtinsfu'Hon not bond fide .] — 

Pltf. clafi'-'oc the right to take certain 
wheat 111 A.’^ possession. A. wanted 
some of it for sc.od. It was agreed that 
pltf. would i)urc.}.<j-sc tlie wheat from A. 
at a price which was equal to the 
amount of A.’s indobt-ednoss to pltf., 
& pltf. w'oiild immediately re-sell It 
to A. at a price; per bushel which made 
the total price at about the same as on 
pltf.’s imrchase. Tills was carried out, 
& to seciiro the purchase i>rice pltf. 
took from A. a seed grain intge. on the 
crop to he grown : — Held : as A. did 
not require tlio wliolo of the wheat for 
seed, & as the price fixed had no re- 
lation to tfie vulue of the wheat hut 
was fixed with n^feronco to the debt 
owing by A. to pltf., the actual value 
being much less than the price agreed 
on, the transaction could not be con- 
sidered a bond fide sale to A., & pltf.’s 
mtgo. was invalid. — Lynch v. Turney 
(Sask.). [19231 3 1). L. R. 7 ; [19231 2 
W. W. R. 876 ; reosg., [1923] 1 D. L. R. 
1198.— CAN. 

k ii. .] — Held : the chattel 

Eotge. In question, 'which was given on 
a growing crop for the purchahc-prlce 
of seed grain, was bond fide & valid. — 
Feiber V. Romanciewicz, [19281 4 
L). L. R. 400 ; [19281 2 W. W. R. 025. 
—CAN. 

sa. Binder trdne chattel mortgage — 
To secure price of twine used in pretrious 
year.] — Held: may be validly granted 
in tbe folloAving year over the crops 
of that year, & is entitled to priority. — 
Fennell v. Union Bank of Canada, 
[1923] 3 W. W. R. 79.~CAN. 

sc. Whether giving of chattel mortgage 
effects severance.} — When the question 
is whether flxtures have ceased to be 
part of the freehold the tost te, has 
then* been on actual severance or does 
the contract in question provide for 
immediate severance ? It neither of 
these facts Is present then the fiLxtnree 
remain part of the freehold. The 

5 


chattel mtge. In question herein which 
covered articles which were found on 
the evidence to bo fixtures & which 
expressly cranted & assigned “ fix- 
tures,” held to bo in respect of or 
alTecting lands &, therefore, to fall 
within Mtgors.’ & Purchasers Relief 
Act, 1932. — Sam Sick Hong v. Mah 
PoN, [1933] 3 W. W. R. 249 ; affd., 
[19.31] 2 VV. W. R. 626: 3 D. L. R. 
758 ; 48 B. O. R. 362.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— A. 

b i. Not ainounl sec tired .] — 

Renton v. International Harvkbter 
Co , [1926] 2 D. L. R. 962; [1926] 
2 W. W. R. 118 ; 22 Alta. L. R. 102.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

f 1, Seed-grain mortgage .] — 

A seed -grain mtge. & the atlidavlt of 
bona fides stated that it was given to 
Btjcuro the i)rlco, mentioning it, of 
330 bushels of barley " purchased ” 
from the mtgee. The evidence showed 
that the lutgor. took delivery of only 
320 or 321 bushels. There was no 
evidence indicating that the dllfc^rence 
between the pHco of the (|uantlly 
referred to in the mtge. & the (luniitlty 
delivered was to be paid by the mtgor. 
for anything but liarlcy : — Held : it 
could not 1)0 inferred from the above 
facta that the consideration sot forth 
in the mtgo. & affidavit was not tnily 
stated. —Hortnebb v. Fkfohak, [19311 

2 W, W. R. 267 ; 4 D. L. R. 797.— CAN. 

f ii, Necessaries incor- 

redly specified.] — Under sect. 32 of 
Bills of Sale Act, 1929, which provides 
for the giving of security on a growing 
or fiitun; crop for the purchase-price 
of seed grain, meat, grocerJos, flour, 
clothing & binder twine & for money 
boiTowed to pay for machinery repairs 
& wages, which goods & borrowings 
are collectively called ” necessaries,” 
the correct specdfylng In the seciirity 
& the affidavit of bona fides of the 
particular nature of the allcigcd 
uecossurios is an essential part of both 
affidavit & security without which the 
document does not bexiomo a security. 
The term ” dry goods ” Is not a 
sufficient speciflryitlon of the nature of 
tbe thing referred to in sect. 32 as 
” clothing ” ; the term ” borrowing ” 
is too general to specify the nature of 
borrowing for the particular purposes 
authorised by tbe section. — Sharman 
V. White, [1932] 1 W. W. R. 30.— CAN, 

h i. Misstatement as to currency. 

— The fact tliaf a bill of sale states that 
the consideraf ion paid in ” lawful 
money of Canada,” whereas it was in 
fact paid in Unit-ed States currency, 
does not invalidate the bill of sale. — 
First National Bank of Min* 
NKAPOLifl V. Mann & Oonwat, [1925) 

3 D. L. R 648 ; 119251 2 W. W. R. 
525 : 19 Sask L. R. 546.— CAN. 
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£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed. — D'Usbz v. Traffics & 
Discoveries, Ltd. (1924), 40 T. L. E. 441, 

220. Add. Annotations : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. Refd. B. S. Lyle, 
Ltd. V. Chappell (1931), 140 L. T. 230. 

228a. & grantor’s creditors paid by 

grantee.] — (1) On June 24, 1926, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £000 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, &; that the 
grantor should give to the grantee a new bill 
of sale for £1,000. The new bill of sale 
provided that “ in consideration of £1,000 
aid to ** the grantor “ by the grantee “ on 
une 24, 1926,’* the grantor assigned the 
chattels to the grantee : — Held : the new bill 
of sale truly set forth the consideration for 
which it was given, as required by 1882 Act, 
8. 8. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due “ on 
Dec. 24, 1926.*’ A contemporaneous mtge. 
of other property, given as part of the same 
, transaction & as a collateral security for the 
principal sum, provided as follows : ** The 
mtgor.” (the grantor ol the bill of sale) 

“ hereby covenants with the mtgee.** (the 
grantee) “ to pay to him on Dec. 24 next 
£1,000 with interest thereon, & it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor, or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20 ” on specified dates ; these 
provisions not being contained in the bill 
of sale ; — Held : the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principsd 
by instalments, was not made or given subject 
to a “ defeasance or condition ** within 
1878 Act, B. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale imder that 
sub-sect. — Stott v. Shaw & Lee, Ltd., 
[1928] 2 K. B. 20 ; 97 L. J. K. B. 666 ; 139 
L. T. 302 ; 44 T. L. R. 493 ; [1928] B. & 
0. R, 24. C. A. 

237. Add. Annotation : — Dlstd. Honshall v. Wid- 
dison (1923), 130 L. T. 607. 

237a. .] — Pltf., H., had had a number 

of betting transactions with deft., W., a book- 
maker, fince 1918. Pltf. lost various bets 


Digest Supplement. 

& paid his losses by cheques. B'e won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtcdned judgment against 
deft, for £692 10a. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedi^s which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£000 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ** In consideration of a sum of 
£000 now paid ...” & the judgment 

creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not ” now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ” now paid ” was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, she handed the £600 over to her 
husband to pay his debts at 0 p.m., on the 
same day that the bill of sale was executed : — 
Held : there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was ” now paid ” within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid &> the appeal 
must be dismissed. — Henshall w. Widdison 
(1923), 130 L. T. 607, D. 0. 

249. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; I^ancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

256. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

260. Add. Annotations : — Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

273. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Pulton, [1923] A. C. 798. 

279. Add. Annotations : — Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667 ; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 

282. Add. Annotation ; — Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

283a. Rights under preceding oral 

agreement.] — Where, after or^ negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiatibns which 
preceded the granting of the bill of sale. — 


PART V. SECT. 1, SUB-SECT. 2.- 
C. (*). 

1 1, .] — Mowat V. Olbmxnt 

(1888), 8 Man. L, R. 685.— CAN. 

227 vii. .1 — Re GAUDRBAr, 

Ex p. Royal Bank or Canada, [1922] 
3 W. W. H. 79 ; 66 D. L. R. 881.— 
CAN. 

I i. dr notes under discount 


— Notes subsequenily taken up by 
gra7Uee.\ — Held: the chattel mtge. 
was valid. — F ish r. Hiqginb (1884), 2 
Man. L. R. 65.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 
•b. Situation gf chattels not properly 
desionaled — Description by wMek prf 
misfs aeneraUy knoun.} — Held : BuflS- 
cient If not likely to mislead. & obattelB 
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capable of beiog Identified . — Re COM- 
rORTER & CUSHION ManUFACTURINO 
CJo., Ex p. Henderson (J. B.) & Co. 
(Ont.), [19261 I D. L. R. 30.— <JAN. 


«d. One morioage form attacked to 
part of another morUtage form,}—HHd : 
void for nnoertainty. — Hsnton v. 
International Harvester Co.. 11926] 
2 D. L. R. 962 ; [1926] 2 W. W. R. 
118; 22 Alto. L, R. 102.— CAN. 
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Wilkins v. New Savillb Sbcxtritiks, Ltd. 
& Hawkings (G. F.) & Son (1922), 39 
T. L. B. 85. 

Bradford Advanoe Co. v. Ayers, [1924) 

283b. .] — .When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate. — 
Bradford Advance Co., Ltd. v. Ayers, 
[1924] W. N. 152. 

288. Add. Annnialion : — Consd. Gordon v, Gold- 
stein, [1924] 2 K. B. 779. 

288a. Joint parties— Joint assignment— Of pro- 
perty owned by one party.]— By a bUl of sale 
a husband & wife, who were therein together 
called “the grantor,” purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone: — Held: inasmuch as “the 
grantor ” was not the true owner of the 
chattels at tl ^e time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5. — ■ 
Gordon v. Goldstein, [1924] 2 K. B. 779; 
94 L. J. K. B. 21; 132 L. T. 156; [1924] 
B. & 0. R. 245. 

Annotaivm : — Expld. Gamago tJ. Pa 3 me (1926), 42 T. L. R. 


280. Add. Annotationa : — Consd, Westen v. Fair- 
bridge, [1923] 1 K. B. 667. Dlstd. Gordon 
V. Goldstein, [1924] 2 K. B. 779, 

297. Add, Annotation : — Retd. Commercial Credit 
Co. of Canada v, Fulton, [1923] A. C. 798. 
299. Add. Annotation : — Held. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
SOI. Add. Annotation : — Expld. & Apld. Be North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

802. Add. Annotations : — Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Refd. Blakey v. Pendlebury Property 
Trustees, [1931] 2 Ch. 265. 

302a. Other property of Industrial 

society — Charged by debenture.] — Re North 
Walks Produce & Supply Society, No. 
144a, ante. 

329. Add. Annotations : — Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249 ; Re 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial &; Industrial Bank v. 
Oomptoir d’Bscompte de Mulhouse, Banque 
Internationale do Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
field Pine Worsteds v. Todd (1925), 42 
T. L. R. 62. 

346. For “ does render the bill of sale void,” 
road “does not render the bill of sale void.” 
372. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Pulton, [1923] A. C. 798. 


PART V, SECT. 2, SUB-SECT. 8. 

Iff. Sufficiency of — Small present 
payment — extension of time for pay- 
menL) — Held : sutnoient. — Imperial 
LxncBER Yards, Ltd. v. Ferguson, 

COOKSHUTT PLO W (30. , CJLAIMANT, [1922] 
2 W. W. R. 133 ; C5 D. L. R. 758.— 

CAN. 

si. Discharge of consideration — 
Whether biU security for different con- 
aideration.] — Qu. : wnother a bill of 
Bale given for one consideration may, 
after the consideration Is discharged, 
be used as security for an entirely 
different consideration. — Law Union 
& Rook Insubanok Co., Ltd. v. 
Keyriaoou & Ohristopis, [1934] 
S. R. (Q.) 63.— AU8. 

PART V. SECT. 2, SUB-SECT. 4. 

298 V. Reference to descriP' 

tion in another instrument.h—Hela : 
goods Sc chattels must bo so set out on 
the face of the instrument as to be 
easily identifiable. Sc a referenoe to 
another instrument cannot suffice ; & 
a<» to subsequently acquired goods the 
mtge. was null Sc void. — Re Rinn, 
[1923] 3 D. L. R. 986 ; 33 Man. L. R. 
153; (1923J 1 W. W. R. 1190; 3 

C. B. B. S28.— CAN. 

293 Vi. .1— A bill of sale of 

certain personal chattels, which were 
epeoifloally set forth therein, contained 
also an assignment by the grantor of 
** all other personal chattels whether 
of a like nature or otherwise howsoever 
whloh 1 may during the oontlnuanco 
of this bill of sale be possessed of & 
which may be in Sc upon or about the 
said section or any other land which I 
may hereafter occupy or be in posses- 
sion of whether brought there in sub- 
stitution for renewal of or in addition 
^ the said personal chattels or other- 
wise howsoever Sc all my right title 
claim Sc demand to the same ” : — 
HM; sect. 28 of Bills of Sale Act, 
1886 (S. A.), did not render such bill 
of sale void as against the trustee in 
bkpcy. of the grantor as falling to 
contain or state a description of the 
personal chattels in reep^ of after- 


acquired chattels comprised therein ” 
as required by sect. 9 (3) ofthe Act. — 
WuTXM 1’, Richardson (1932), 46 

O. L. XI., 301 ; 4 A. B. C. 193 ; 6 
A. L. J. 32.— AUS. 

q I. .] -When a mtge. of a oar 

was made by H., ho was owner of only 
one undivided h'» If -share in the oar : — 
H eld; notwithstae ding the consent of his 
partner to the mtge., it was valid only 
to the extent of u.’s half share ; the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retrospectively under 
Chattels Transfer Act, s. 21. — Bowden 
V. R., [19211 N. Z. L. R. 249.— N.Z. 

PART V. SECT. 2, SUB-SECT. 6.— G. 

pi. Rights of grantor.] — The 

covenant Implied In Instruments by 
way of security over stock which, while 
forbidding the removal of stock without 
the grantee’s consent, permits a sale by 
the grantor in the ordinary course of 
business, provided that the number of 
stock Is not thereby reduced below the 
number stated In the security, doe« not 
require as a condition of a valid sale 
that the proceedE be paid to the 
grantee. — N ational Bank op New 
Zealand v. Daloety & Co., [1925] 
N. Z. L. R. 250.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8.— A. 

sh. Attachment after signature but 
before delivery — The fact that the 
inventory of goods Sc chattels referred 
to in the chattel mtge. in question 
herein was not attach!^ thereto when 
the mtgor. signed the mtge. but was 
attach^ subsequently held not to 
invalidate the mtge. The inventory 
was attached, under Instructions from 
the mtgor., before the mtge. was 
delivered to the mtgee. Sc before the 
mtgor. bad obtained possession of 
the goods under a bill of sale from the 
mtgee. — Stubbert v. Soott Sc Temple, 
[mil 1 W. W. R. 598.— CAN. 

PART V. SECT. 2. SUB-SECT. 8.— B. 

b (p. 70) 1. Clause capable of 

different constructions — Sufficient.] — A 

7 


description Is sufficient when It la 
apparent that the mtge. covers all the 
chattels of the specified kind owned by 
the mtgor —Royal Bank op Canada 
V. Mackenzie, [19321 S. C^ K. 624 ; 
2 D. L. R. 12. -CAN. 

416 xi. — .1 — Banque 

d’Hoohklaga V. Hatdkv He Gillespie 
Elevator Co., [1922] 1 W. W. U. 
1054 ; 63 D. L. R. 514 ; 17 Alta. L. R. 
277.— CAN. 

416 xU. The de- 

scription of the goods in the chattel 
mtge. In question herein held not to 
be Buffioiont to satisfy the requirements 
of sect. 17 of Chattel Mortgage Act, 
R. 8. 8., 1920, o. 200, which provides 
that the goods must be so cfesorlbod 
as to bo ** readily and easily known and 
distinguished.” — Manning v. Hall, 
[1930] 3 W. W. R. 526 ; [1931] 1 

D. L. R. 96.— CAN. 

416 vil. .1— The In- 

solvent assigned to applt. personal 
chattels described at the foot of the 
bill of sale situate on block 151 ... Sc 
” all other personal chattels whatsoever 
wbotbor of the kinds mentioned at the 
foot hereof or not which are now or 
during the oontlnuanoe of this socuiity 
may be in upon or about the said land 
Sc elsewhere.” The insolvent had 
other chattels situated on another 
block of land : — Hdd : the bill of sale 
did not satisfy the requirements of s. 0 
of BiUs of Sale Act, 1886, & the 
omissions contained In the bill of sale 
were material omissions . — Re Rohr- 
LAOH ; Riedel v. The Official 
Receiver (1928), S. A. S. R. 113.— 
AUS. 


m (p. 73) I. 
red poll I 


Eight pure bred 

onto*.”] — A bill of sale of cattle 

described them as ” eight pure bred 


red poll cows named as follows. idYiiig 
the names, In the possession of W. R. 
& pastniing on a named timber 
reserve ” //eW ; (I) tbe deeoiipUon 
was suffioiont. in the absence of evidence 
that claimant had red poll cows other 
than those covered by the bill of sale 
so as to make those covered thereby 
difficult of identlfloation ; (2) the onus 



Oases 417--498. 
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417. Add, Annotation : — Consd. Herbert's Trustee 
V, Higgins, [1926] Oh. 794. 

418. Add. Annotation : — Refd* Herbert's Trustee 
V. Higgins, [1926] Oh. 794. 

420. Add, Annotation : — Apld. Herbert’s Trustee 
V. Higgins, [1926] Oh. 794. 

420a. .] — The sched. contained the following 

items I “ Horses : eight horses described 
by tlieir name & colour & two three-year-olds 
(one colt & one filly). Oows : nineteen 
shorthorn, one Jersey. Store-cattle : two 
steers, five heifers. Pigs : four large black 
sows, one middle white boar, pedigree, & 
thirty pip (crossed as above) " : — Held : 
the description of the horses, cows pigs 
satisfied the requirements of 1882 Act, s. 4, 
but the store cattle were not specifically 
described within that section & consequently 
formed part of the bkpt.'s estate. — Herbert’s 
Trustee v, Higgins, [1926] Ch. 794 ; 95 
L. J. Ch. 303 ; 136 L. T. 321 ; 42 T. L. R. 
626 ; 70 Sol. Jo. 708 ; [1926] B. & O. R. 26. 


423. Add, Annotation : — ^Apld. Herbert's Trustee 
V. Higgins, [1926] Oh. 794. 

435. Add. Annotation : — Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

430. Add. Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

439a. .] — Stott v. Shaw & 

Lee, Ltd., No. 228a, ante. 

444. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

450. Add. Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

453. Add. Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

487. Add. Annotation : — Refd. Re M. I. G. Trust, 
Ltd., [1933] Oh. 642. 

495. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. 0. 798. 

498. Add. Annotation : — Consd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. 0. 
798. 


was on tho party attacking the bill of 
sale to show that the cows described 
wore incapable of identification even 
on making proper inquiries. — Robil- 
i^ARD V. McCullough, 11926] 3 D. L. R. 
178; [1926] 2 W. W. R. 350 ; 20 

Sask. L. R. 659.— CAN. 

n (p. 73) i. “ lame of** named 

** animal.**] — It is not a sufficient de* 
Boriptiou to describe an animal as the 
Issue of another animal when tlL"< 
animal has at the date of the mtge. 
ceased to follow its dam for uuituie. — 
Reser V, Bewlet, [1922] 1 W. W. R. 
1134 ; 65 D. L. R. 68 ; 17 Alta. L. R. 
548.— CAN. 

k (p. 74) i. .1 — Kino 

«.• Dominion Ba.nk, [1920] 3 W. W. R. 
295.— CAN. 

■k. Locality of goods misdescribed — 
Not misleading.] — A chattel mtge. Is 
not invalidated by an error in the 
description of the locality of goods 
incl»idcd, such error not being mislead- 
ing. — Re OuD, Wilkins v. National 
Drug & Ohemioal Co., [1936] 3 
D. L. R. 429.— CAN. 

PART V. SECT. 8. 

p I. Reference in schedule to 

earlier mortgage .] — Otago Farmers 
Co-operative Assocn. of New Zea- 
land, Ltd V. McGowan, [1925] 
N. Z. L. R. 482.— N.Z. 

PART V. SECT. 4, SUB-SECT. 1. 

466 i. Non-compliance with statutory 
rciiuirements — How far mortgage valid.] 
— BIIIh of Sale Act, N. B. 1903 (o. 142), 
8. 5, affords no protoctidn for a mtge. 
not executed & attested In aocordanoe 
with 8. 3 subsequent to anotlicr mtge. 
also not in aocordanoe with s. 3. Snob 
prior mtge. is good as between the 
parties & those who are not protected 
by 8. 6. — Meade t*. Desohene, [1923] 
2 D. L. R. 332.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

0 i. .] — Chattel mtges. imregis- 

tered under such an agreement ; — H^d : 
void as against a mtgee. of the land 
claiifiing the chattels under a distress 
under an attornment clause in bis mtge. 
— MoDouoaLl & Sboord, Ltd. e. Mer- 
chants Bank of Canada, [1920] l 
W. W R. 364 ; 61 D. L. R. 309.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

e i. DtJclaraHon as to bona ftdts 

svoom six days before execution.] — Held : 
mtTO. null & void as against the trustee 
in bkpey. of the mtgor. — Re Gibbons, 


[1924] 3 I). L. R. 619 ; 6 O. B. R. 16.— 
CAN. 


PART V. SECT. A SUB-SECT. 8. 

492 il. .]—Held: a docu- 

ment not a ** true copy ** was null & 
vo^id against purohasers. — C ommercial 
Credit Co. of Canada, Ltd. t>. Fulton 
Bbotheiw, [19231 A. O. 798 ; 93 

L. J. P. C. 12 ; 130 L. T. 72 : 39 
T. L. II. 684 : I1D23] B. & O. R. 102. 
— CAN. 


PART V. SECT. 6, SUB-SECT. 4. —A. 

o (p. 8C)*4. Bill for future ad- 

vances.] — Robinson v. Peters (1919), 
47 N. B. R. 1.— can. 

o (p. 86) ii. Effect of omission — 

Part of goods delivered. | — Held : hill valid 
where there was an immediate de- 
livery followed by an actual & con- 
tinued change of possession, & where 

f roods had been sold & the proceeds were 
ying in tho sheriff’s hands. — Kippan 
V. McCaw, [1924] 1 D. L. K. 601 ; 1 
W. W. R. 65 ; 34 Man. L. R. 64.— 
CAN 

o (p. 86) iil. .] — L., a dealer In 

oars, being about to buy a car & 
requiring money for tho purpose, 
applied to pltf. for the money, which 
was lent. Two documents were exe- 
cuted, a bill of sale by L. tu pltf. & 
an agreement for a conditional sale by 
pltf. to L. : — Held : transaction was 
a mtge. of the car bv L. to pltf. : 
pltf.’s rights against deft., who bad 
seized the oar under a subsequent 
assignment from L., were governed by 
Bills of Sale & Chattel Mtge. Act. 
Affidavits of execution & bona fides 
were not made nor were the documents 
registered, therefore pltf. could not 
succeed as against deft, who was a 

g urohaser in good faith & for value. — 
OMMKRCIAL FINANCE CORPN., LTD. V. 

Capital Discount Corpn., Ltd., 
[1931] 1 D. L. R. 1007 ; O. R. 22.— 

CAN. 

Q (p. 86) I. .] — Re 

MoDonagh (Ont.), [1926] 3 D. L. R. 
so ; 7 C. B. R. 686.— CAN. 

600 Iil. Mtist be subscrib- 

ing untness.] — The attesting witness 
making an affidavit within Bills of 
Sale Sc Chattel Mortgage Act, R.S.O., 
1927, 8. 4 (a), must also be a eubsoribing 
witness. — Ridley v. McGregor Sc 
Canadian Bank op Com[MBRCB, [1934] 
2 D. L. R. 399 ; O. R. 259.— CAN. 

m (p. 86) i. Omission 

of stalemeni as to knowledge.] — Craig 
(W. G.) Sc Co., Ltd. v. Qillbbpie 
(1920), 47 O. L, R. 629 ; 64 D. L. R. 
614.— CAN. 


Q (p. 87) i. Bank taking mort- 

gage — Local manaoer — Without written 
authority.] — Held : sufficient. — Re 
Gaudrbau, Ex p. Royal Bank of 
Canada, [1922] 3 W. W. R. 79 ; 66 
D. L. R. 831.— CAN. 

606 va. .J— While it 

is very desirable, the absence of date 
Is not fatal, as the Ordinance does not 
proscribe any form of affidavit. — 
Banque d’Hochelaga Hayden & 
Gillespie Elevator Co., [1922] 1 
W. W. R. 1054 ; 63 D. L. R. 614 ; 17 
Alta. L. R. 277.— CAN. 

606 ix, Discrepancy/ in date.] — 

A chattel mtge. is not invalidated by a 
discroiiancy In dates between the 
affidavit of execution & the affidavit of 
bond fidcs, duo to clerical error. — 
Leokie V. Driver, [1936] 2 D. L. R. 
703 ; O. R. 325.— CAN. 


PART V. SECT. 6, SUB-SECT. 4.— B. 

■k. Presumption of accuracy — Absence 
of evidence to rebut.] — Re Gaddreau, 
Exp. Royal Bank of Canada, [1922] 
3 W, W. R. 79 ; 66 D. L. R. 831.— CAN. 

g (p. 88) i. Necessity for affidavit 

— Bill executed under corporate seal of 
company. 1 — Livergood v. Taylor, 
[1920] 3 W. W\ B. 62.— CAN, 

g (p. 88) ii. S. P. Livergood v. 
Home, [1920] 3 W. W. R. 67.— CAN. 

k (n. 88) I. .]— 

The absence of the date of execution 
of a chattel mtw. from the affidavit of 
tho witness renders the mtge. invalid. — 
North American Lumber Oo., Ltd. 

V. Bank of Montreal, [19221 1 

W. W. R. 1266; 65 D. L. R. 348; 
15 Sask. L. R. 375.— CAN. 

k (p. 88) ii. .\—Re 

Lawson, Ex p. Shankky, [1926) 1 
D L. R. 1100.— CAN. 

n (p. 88) 1. .1— The 

affidavit must strictly comply with the 
form In the statute, or the mtge. is 
void ekgainst oredltors of mtgor. — Re 
Rapkr, Ex p. JAMTKSoif, [1924] 4 
D. L. R, 789 ; 5 C. B. R. 184,— CAN. 

p (p. 89) I. Omission 

of material fact.) — Proctor v. Ander- 

son Sc Northern Elevator Co., Ltd., 
Ekman Sc Proctor Sc Mallery, [1921] 
3 W. W. R. 39.— CAN. 

d (p. 90) i. Misstatement — 

Whiner bill vitiated.] — Re Blair, Ex v. 
Maple Leaf Mllg. Co. (Ont.), [19271 
3 D. L. R, 477 ; 8 O. B* R. 329.— CAN. 


p (p. 91) I, 
Keough V. PRI 
—CAN. 


CE (1877), 27 O. P. 
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652. Add, Annotation : — Expld. Gordon v, Gold- 
stein, [1924] 2 K. B. 779. 

618a. Unless possession taken.] — In 

Dec. 1926, T. executed a bill of sale to one 
H., which was registered & duly re-registered 
in May, 1926, five years later. In Dec. 1926, 
^ y., son of T., took a written transfer of the 

bill of sale & paid off the creditor. At the 
date of the transfer T. & his wife & V. & 
his wife were all living in the same house. 
Nothing was ever paid by T. to V., & in 
Apr. 1927, V. gave him notice of his intention 
to seize the property comprised in the bill of 
sale, & according to his own story took formal 
possession of the property comprised in it. 
In Mar. 1928, V. & his wife left the house 
he was living in with T. & went to another 
house near, leaving a few of the chattels 
covered by the bill of sale behind for the use 
of his mother, brother & sister, but taking 


away the rest. In May, 1931, T. was made a 
bkpt. On a claim by the trustee in bkpcy. 
aj^ainst V. to the property comprised in the 
bill of sale & also to the proceeds of sale of 
certain furniture (which was also comprised 
therein) on the ground that the bill of sale 
had not been re-registered in May, 1931, as 
required by Bills of Sale Act, 1878 (c. 31), 
s. 11, & Bills of Sale Act, 1882 (c. 43), s. 8 : — 
Beld : reap. V. took possession of the chattels 
in Apr. 1927, & as regards those he did not 
remove when he left the house in Mar. 1928, 
he allowed his mother to retain them for her 
use & that of his brother & sister. He had 
therefore obtained the legal title to the 
chattels in Apr. 1927, & no re-registration 
of the bill of sale was necessary. — Re Tooth, 
Trustee v. Tooth, [1931] Oh. 616 ; 102 

L. J . Ch. 315 ; 151 L. T. 424 ; [1933] 
B. & C. 11. 146. 


Part VI.— 

648. Add, AnnoiaHon : — Consd. Shears v, Jones, 
[1922] 2 Ch. 802. 

668. Add. Annotation : — Refd. Thomas v. Metro- 
politan Housing Corpn., Ltd., [1936] 1 AU 
E. R. 210. 


Avoidance. 

664. Add. Annotation : — Refd. Thomas v. MoIto- 
politan Housing Oorpn., Ltd., [1936] 1 All 
B. R. 210. 

672. Add. Annotation : — Expld. & Apld. French 
V. Gething, [1922] I K. B. 236. 


r (p. 91 ) ii. Not fUled 

in.] — Held : the affidavit of bona 
fides was Insufflclont. — MoIivtyre v. 
Union Bank (1885), 2 Mon. L. R. 305. 

—CAN. 

PART V. SECT. 6, SUB-SECT. 5.— D. 

696 ill. Not stated in moriaagc — 

Stated in affidavit.] — Tbo statemout of 
the addTO^H of the agent of mtgee. in 
the affidavit of boTia fides is Bufficicnt 
to satisfy the Htatutoi*y requirements, 
although mtgee. 's address is not stated 
In the mtgo. itself. — I^rpERIAL Lumber 
Yards. Ltd. v. Fkrquson, Cookshutt 
Plow Co., Claimant, [1922] 2 W. W. K. 
133 ; 05 D. L. K. 758.— CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

1 (p. 101) i. .j— If the 

mtgee., during the currency of a 
mtge. & before renewal becomes 
necessary, takes aotual possefslon of 
the mods & makes no sale or change 
of title, the mtge. remains valid & 
effective without renewal. — McCabe v. 
CORTB, 11922] 3 W. W. R. 465 4 70 
D. L. R. 25.— CAN. 

1 (p 101) il. S.P. — Re Blackburn, 
Exp. Moffatt, [1925] 2 D. L. K. 1206 ; 
6 O. B. R. 698.— CAN. 

n(p. 102)1. .] — RcNathan 

Crystal, Ex p. Hawthorne, [1925] 4 
D. L. R. 1078.— CAN. 

o (p. 102) i. .] — Re Kerr, 

Exp. Martin (Ont.), [1926] 4 D. L, R. 
705 ; 7 O. B. R, 606.— CAN. 

t (p. 102) I. Staiemeni filed after 

proper time.V^Held : the chattel mtge. 
was void. — Re Nathan Crystal, Ex p. 
Hawthorne, [1925J 4 D. L. R. 1078.— 
CAN. 

816 lii. .1 — McCabe 

V, OoSTK, [1922J 3 W. W. R. 465 ; 70 
D. L. R. 25.— CAN. 

616 iv. .]— McDon- 

ald o. Caret, [1923] 3 D. L. R. 1018 ; 
2 W. W. R. 972.— <3AN. 

616 V. ,] — When an 

order permitting the ffilng of a renewal 
Btatoment Is obtained on an ex parte 
^plioation while the question of the 
rlglite of the chattel mtgee. are eoram 


judice in other prooeodings, the mtgee. 's 

g osltion should not be taken to have 
een bettered in any way thereby. — 
Ue Bill’s Estate, [1924] 4 D. L. R. 
; 3 W. W. R. 475.— CAN. 

616 vi. - - — From what date 

lime for ^aboei^uent renewals fired .] — 
McCabe v. Costk, 11922) 3 W. W. R. 
465; 70 D. L. li. 25.— CAN. 

618 viii. .1— Where deft- 

purchased goods from mtgor., paying 
full yaiuo Sc knew of the mtge., butoon- 
aiderod he was entitled as a matter of 
law to roly upon mtgee. ’s failure to 
ale renewal : — Held : deft, was not a 
purchaser in good faith. — Canadian 
BANK OF 0)MMKHCF. V. MUNROE, [1925] 
I D. L. R. 368 ; 11925] 1 W. W. R. 1.— 
CAN. 


PART VI. SECT. 2. 


r(p. 107)i. .] — Liveboood 

V. Home, [1920] 3 W. W. R. 67.— CAN. 

r (p. 107) il. .]— The 

creditors entitled to the protection c)f 
Chattel Mt4?o. Act, R. S. 9., 1920 
(o. 200), are all creditors of the seller, 
^ not merely those whoso claims have 
beeo prusecutod to Juilgment. — First 
National Bank of Minneapolis v. 
Mann & Conway, 11625] 3 D. L. R. 
6t8; [19251 2 W. W. R. 626; 19 

yask. L. R. .546.— CAN. 


r (p. 107) lii. .]— 

" Creditor *' in Bllia of Solo Act, 
R. S. A., 1922 (o. 151). s. 12, includes 
a simple contnmt creditor. — Lapierre 
V. Twin City Gravel & Concrete 
Co., Ltd. & Terwilleger (Alta.), 
[1926] 3 W. W. R. 775.— CAN. 


a (p. 107) 1. Obtaining 

judgment subsequently to sale.] — -Held; 
“creditors.” — Mickelbon v. Nabh- 
SIMINGTON Co., [19231 3 W. W. R. 843. 


-CAN. 

t (p. 109) I. Before Judg- 

ment recovered by creditor. ) — Held : 
mtgoe. was entitled to maintain her 
right as such. — H enry v. Sexsmith 
(1921), 64 D.L. R. 373 ; 50 O. L. R. 
278.— CAN. 

t (p. 109) U. SubsemierU seUmre 

dr disposal of goods by graruee.] — Held : 
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a defective bill of sale could not bo per- 
fected by a seizure & disposal of iho 
goods thereunder as against creditors 
who had already seized the goods under 
execution. — Re Soragg, [1925] 1 

1). L. R. 240 ; [1924] 3 W. W. R. 905.— 
CAN. 

t (p. 109) ill. Orantor rernaining 

in posseesitm — Whether bill avoided ,] — 
Hheriff V. MoKeen (1883), 23 N. B. R. 
1 84.— CAN. 

d (p. 109) i. .] — SLf3AN V. 

OrrAWA Car Manufacturing Co. 
(1921), 64 D. L. R. 333 ; 50 O. L. it. 
235.— CAN. 

1 (p. 109) 1. .] — Rosp., as tnistoo 

in bkiicy. of an autoimdjlle dealer in 
(.)., flisouted the rJght claimed by applt., 
os voiKlor to the dealer under con- 
ditional sale agreements, in certain 
automoblloH, In stock on the dealer’s 
nrornises at the time of the assignment 
In bkpcy. Two of the autornolilles, 
had been ordered liy the dealer from 
the maker, & shipped to the dealer by 
freight, the bills of lading being scut 
to a bank with draft for price attached, 
so that the dealer could get possoHslon 
by payment of the draft. I^he dealer, 
having ascertained the serial innnliors 
of the cars, executed an “ Indenture,” 
in reality a bill of s^ile, jiiirporting 
to sell, assign, transfer, & set over 
the cars to applt. in consideration of tlio 
price represented by the drafts. Tiio 
bill of sale was not registered. Applt. 
& the dealer then executed a con- 
ditional sale agreement (which was 
re^stored) by which applt. agieod to 
sell the oars to the deaJer for the 
amounts represented by the drafts, 
tbo property In the cars to remain in 
applt. until the prhic was paid. Applt. 
then gave cheipies to tlie dealer with 
which the dealer paid the drafts & got 
possession of the cars. In the case of 
the other cars, the dealer, when ordering 
one, sent its driver to the maker’s 
factory with the dealer's blank cheque, 
which was filled in for the price & 
banded to the maker, the driver then 
taking possession of the car & driving it 
to the dealer's place of business, where 
it went into stock. The dealer then 



Caies 678—718, 


English and Emfibe Digest Supplement, 


678. Add, Annotation : — Consd. French v, Gething, 
[1922] 1 K. B. 230. 

678a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The furni- 
ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not regi^red under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors : — Held : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
owmership within Married Women’s Property 
Act, 1882 (c. 76), s. 10. — French v. Gbthinq, 
[1922] 1 K. B. 230 ; 91 L. J. K. B. 270 ; 120 
h, T. 394 ; 38 T. L. R. 77 ; 00 Sol. Jo. 140 ; 
[1922] B. & C. R. 30, 0. A. 

678. Add. Annotation : — Consd. French v. Gctliing, 
(1921), 91 L. J. K. B. 270. 

689. Add. Annotation : — Consd. National Pro- 
vincial A; Union Bank of England v. Chamley, 
[1924] 1 K. B. 431. 

696. Add. Annotations : — Consd. National Pro-* 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431 ; Re Wait, [1926] Ch. 962. 
Refd. Perfoiming Right l^c. v. London 
• Theatre of Varieties, [1924] A. C. 1 ; Re 
Gillott’s Settlement, Chatt jck v. Reid, [1934] 
Ch. 97. 

704. Add. Annotation : — Refd. National Pro- 
vincial A Union Bank of England v. Chamley, 
[1924] 1 K. B. 431. 

706. Add. Annotations: — Consd. Kursell v. Timber 
Operators A Contractors (1926), 96 L. J. K. B. 
669. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. 0. 1 ; Re 
Wait, [1927] 1 Ch.6O0; Cotton v, Heyl, [1930] 

1 Ch. 610; Rc Williams, Richards V. Williams, 
[1930] 2 Ch. 378 ; Blakey v. Pendlebury’s 
Trustees (1931), 47 T, L. R. 603 ; Re Gillott’s 
Settlement, Chattock v. Reid, [1934] Ch. 97. 


708a. .] — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., A at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One flnfi 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods : 
— Held : she was estopped from denying 
that the goods were those of her husband, A 
thus showing that the bill of sale was void 
as against deft, under 1882 Act, s. 6. — 
Westen V. Fairbridge, [1923] 1 K. B. 067 ; 
92 L. J. K. B. 677 ; 129 L. T. 221 ; 07 Sol. Jo. 
403 ; [1923] B. A 0. R. 80. 

710a. Voluntary deed of gift by husband 

— Declared void after date of bill.] — ^A man 

who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
erson who took for v^ue A without notice, 
ubsequently the deed of gift was declared 
void under 13 Eliz. c. 6 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 6, on the ground that the grantor 
was not the “ true owner ” of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the “ true 
owner ” of the furniture, A as she had con- 
veved the furniture to a purchaser for value 
" without notice before the deed of ^t was 
set aside, claimant obtained a good title under 
the bill of sale. — Harrods, Ltd. v. Stanton, 
[1923] 1 K. B. 616 ; 92 L. J. K. B. 403 ; 128 
L. T. 685 ; [1923] B. A C. R. 70, D. 0. 

718. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities A Hawkings (1922), 39 
T. L. R. 86. 


executed an “ indenture,’' or bill of 
sole (not refidBtered), of the oar to anplt., 
wblcn then execute a conditional sale 
(refiflstered) of it to the dealer for the 
original price, or 90 per cent, of It, Sc 
grave its cheque to the dealer for that 
sum. thus enabling: the dealer to meet 
Its cheque to the maker of the car : — 
Held : as agrainst resp., the bills of scUe 
& conditional sale a«^ments wore 
invalid.— Re Grand River Motors, 
Ltd., Commercial Finance Corpn., 
Ltd. V. Martin. [1933] S. O. R. 691 ; 
4 D. L. R. 376.— CAN. 

o (p. 109) 1. Seizure under 

lien subscxiuently ohtained.y—Re Mus- 
tard. [1923] 2 D. L. R. 922; 4 
C. B. R. 140; ojOrd., 24 O. W. N. 513. 
—CAN. 

•k. Against principal — Agent grant- 
ing HU without authority.h— Aisles v. 
Norfolk Co-operative Dairv Co., 
Ltd., [1923J N. Z. L. R. 715.— N.Z. 


PART VI. SECT. 8. SUB-SECT. 1.— A. 

h (p. 110) 1. Chattels suhseQuenily 
taken by bargainee.] — A bill of sale 
void under the statute cannot be made 
valid by any subsequent poasesslon 
taken by the bargaiDee, — K ippan t>. 
McCaw, (19241 1 D. L. R. 601 ; 1 
W. W. U. 66 ; 34 Man. L. R. 64.— 
CAN. 


b (p. 114) 1. .) — Yodno V. 

Maoee, (19241 3 D. L. H. 426; 2 
W. W. R. 816 ; 20 Alta. L. R. 431.— 
CAN. 

676 ill. Orantee daughter of 

grantor.] — A father living with his 
daughter In a house owned by him 
sold to her the furniture In the house 
for a sum of money, which she 
Immediately paid. Sc a sale note specify- 
ing the articles sold was signed bv him. 
There was no delivery of possesdion, & 
the furniture remained in the bouse, Sc 
both parties continued to live there ; — 
Held : the transaction being bond fide. 
possession of the furniture must be 
deemed to have passed with the title 
at the time of sale, the sale note there- 
fore was not a document conferring 
power to seize or take possession Sc did 
not require registration as a bill of sale. 
— Bai^arini V. Lewis, [19311 Argus. 
L. R. 374.— AUS. 


PART VI. SECT. 8. SUB-SECT. 1.— B. 


1 (p. 116) 1. .1 — The 

“ ohflmge of posMealon ” required by 
Bills m Sale Ordinance, O. O.. 1898 
c. 43). 8. 9. must be open. — Dominion 
Lumber Oo. v. Alberta Fish Oo.. 


(19211 8 W. W. R, 619.--CAN. 


T (p. 116) i. .] — BTRAERR V. 

North of Scotland Canadian Mtob. 
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Co.. Ltd., [1932] 1 W. W. R. 364.— 
CAN. 

si. Goods sold — Actual change of 
possession — Knowledge of creditor .] — 
Where there has been an actual sale 
of goods, Sc, 83 between the parties, 
an actual change of possession, know- 
ledge of that change by a particular 
creditor will be sufficient as to him to 
satisfy the requirements of Bills of 
Sale Sc (Chattel Mtge. Act with respect 
to change of possession, whether the 
rest of the public knew of it or not. — 
Maroq V. Bertholkt, (1928) 2 

D. L. R. 691 ; (19281 1 W. W. R. 843 ; 
37 Man. L. R. 307.— CAN. 

■m. Chattel mortgage on crop — Given 
after hiring agreem^ substituted for 
lease.] — Francis v. Bocz (Saak.), 
(19291 4 D. L. R. 38.— CAN. 

to. ValidUv of sale against creditors of 
bargainee.] — Under Bills of Sale Sc 
Chattel Mtge. Act. R.S.O., 1927, s. 8, 
a sale by a bargainor, not bemg the 
owner, unaccompanied by possession 
8 not void against the orators of 
the bargainee. — Be Lautenschlaoer, 
(19341 8 D. L. R. 513 ; O. R. 607.— 
CAN. 


PART VI. SECT. 3. SUB-SECT. 2.— A. 

686 xi. .] — Liquid Oarbonio 

Oo. V. Rountree, (1924) 1 D. L. R. 
1092 ; 64 O. L. R. 75.-^N. 
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719. Add, AnnokUion : — Expld. & Apld. Re North 
Wales Produce &; Supply Soc., [1922] 2 Ch. 
340. 

722. Add, AnnoicUions : — Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Huddersfield 
Pine Worsteds v, Todd (1926), 42 T. L. R. 62, 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Russian Commercial & Industrial 


Bank v, (k)mptoir d’Escompte de Mulhouse, 
Banque Internationale de Commerce de 
Petrograd v, Goukassow (1924), 40 T. h, R. 
337. 

728a. Owner — Statutory declaration that goods 
belonged to grantor.] — Wbstbn v. Fair- 
bridge, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 


764. A dd. Annotation : — Refd. Re Tooth, Ex p. 
Trustee i?. Tooth, [1934] Ch. 010. 

761a. Seizure under void bill.] — Thompson v. 

Ward (1868), 31 L. T. O. S. 80. 


762. Add, Annotation i — Refd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Ch. 010. 

809. Add, Annotation : — Refd. Re Wait, [1927] 
1 Ch. 606. 


PART VI. SECT. 6, SUB-SECT. 2. 

740 !. Second bill to cure invalidity — 
Second bill valid.]— Where goods have 
been sold bond fide Sc a bill of sale 
given which is invalid because it was 
not duly registered, & the seller gives 
the buyer a new bill of sale, even after 
the period for reglstrailon dating from 
the execution of lh( first, which is 
registered before the seller’s creditors 
are In a position to proceed against the 
goods, it will entitle the buyer to hold 
them aa against the creditors. — First 
National Bank of Minneapous r. 
Mann & Conway, [1925] 3 D. L. B. 
648 ; ri92ft] 2 W. W. R. 525; 19 
Sask. L. R. 646 ; revsg., [1925] 1 
W. W. R. 899.— CAN. 

tj. .] — Although the 

provisions of Chattels Transfer Act, 
1924, require that the true bargain 
between the parties to an instrument 
shall be recorded at the time when the 
Instrument is registered, yet there is 
nothing in the Act from which it can be 
inferred that a registered Instrument Is 
to become void If it be varied by a 
subsequent agreement which is made 
between the same parties Sc which Is 
itself unrdkistered. — Guardian, Trust 
Sc Executors Co.. Ltd. v. Equitable 
Loan Sc Finance Co., Ltd., [1929) 
N. Z. L. R. 702.— N.Z. 


tm. Second bill invalid — First bill 
valid only between parties .] — Topham 
V. Motor Securities Co., Federal 
Motor Co. v. Topham (B. C.), [1928] 
3 D. L. R. 153 ; ajCTd., [1929] 1 D. L. B. 
995 ; 1 W. W. R. 116 ; 40 B. C. B. 375. 
—CAN. 


PART VII. SECT. 1. SUB-SECT. 2. 

0 I. .1 — Tullt V. Andrews 

1921), 69 D. L. R. 687.— CAN. 


PART VII. SECT. 1, SUB-SECT. 8 

760 X. .1 — Dorman 

Crappeb (1914), 27 W. L. R. 699 ; 
W. W. R. 651 ; 17 D. L. R. 121 ; 
Sask. L. R. 229.— CAN. 


V. 

6 

7 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

xi. .1 — Warner v. Doran 

1931), 2 M. P. R. 674.— CAN. 

h 1. Insecurity clause.] — A 

chattel mtge. on a retail merchants' 
stock-in-trade Sc fixtures provided that 
if the mtgee. should “feel unsafe or 
insecure or deem the ^ods Sc chattels 
thereby covered In danger of being 
sold or removed then it shall be lawful 
for him to seize said goods &; chattels." 
The mtge. also gave a right to seize on 
any default in payment occurring 
simplioiter. It also authorised the 
mt^. on a seizure being made to soil 
the goods Sc retain “such money as 
may be due “ under the mtge. plus 
expenses Incurred by him ; & provided 
that on default in payment the mtgee. 
would become absolute owner of the 
goods in law apart from equity: — 


Hdd : the right to seize because of a 
feeling of insecurity was not dependent 
upon there being a default in payment 
at the time of the seizure but was a 
power separate from & independent of 
the powers arising on such default. — 
Richards v. Hanson & Hanson, 
[1935] 3 W. W. R. 144 ; 50 B. C. R. 
245.— CAN. 

sg. Seizure under insecurity clause. 1 — 
Insecurity clauses in a chattel mtge. 
are strictly construed & their terms 
must be rigidly complied with. In 
order to avail himself of an Insecurity 
clause in a chattel mtge. the mtgee. 
must proceed, not upon an imaginary, 
whimsical or arbitrary belief, but 
upon an honest, sincere belief based on 
reasonable grounds, & if bo invokes 
such clause to uphold a seizure he 
must have made the seizure because of 
that belief. Sc not for any other reason. 
- MriwoKE V. City Dairy, Ltd. 
(No. 2). [1932] 2 W. W. R. 398 ; 40 
Man. L. V. 4 C 5.— CAN. 


PART VH. StlCT, 2, SUB-SECT. 2.— B. 

d I, Procydings to cancel prin- 

cipal security.] — Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress under a collateral chattel mtge. : 
— Held : the right to seize under the 
mtge. was not curtailed by reason of 
proceedings to cancel tbe agreement. — 
Cook v. Orb, [19241 1 D. L. B. 920; 
1 W. W. R. 1027.— CAN. 

d ii. Principal security satis- 

/!cd.]— A mherst Boot & Shoe Co. v. 
Carter (N. B.) (1922), 70 D. L. K. 
UO.— CAN. 


SD. Exemptions Act, 1920 (c. 61) — 
Extent of exemption — Not dependent 
on prior dealings with property .] — A 
chattel mtgor.'s right under Exemp- 
tions Act, 1920 (o. 51), s. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under tbe 
mtge. does not depend in any way on 
his dealings with the mortg^d pro- 
perty prior to the seizure. Therefore 
where a mtge. covered thirty horses 
the fact that prior to the seizure tbe 
mtgor. sold ten of them did not 
disentitle him to claim four of the 
remaining twenty os exempt ; four 
being the number adlowed him by said 
Act. — Burrows v. Johnston (Sask,), 
4 D. L. R. 865; [1928] 3 

R. 337.— CAN. 



D^tor resident ntUside 

frovince .] — The fact that a debtor is 
lot a resident of Saakatchewnn does 
lot dlMutlUe him to the benefits of 
CxomptiODA Act, R. 8. S., 1920. — 
dcDBRMiD V. Wenzel (8a«y, U929] 
D. L. R. 1083 ; [1929] 1 W. W. R. 
an — r!AN. 


sp. Whether seizurt amounts to dis- 
tress.]— Where there is a legal distress 
It must be exhausted before concurrent 
remedies osm be enforced. The seizure 


11 


In question herein, made irnder a 
chattel mtge. which gave a right to 
distrain as for rent : — Held : not to be 
a dintrc^B, but an exorcise of the other 
provisions of the mtge. authorising 
the seizure & sale of the goods. — (Com- 
mercial Finance Corpn., Ltd. v. 
Wil^ON, [1931] 2 W. W. R. 578 ; 3 
D. L. R. 601.— CAN. 

sq. Necessity for seizure by sheriff — 
IHstress Act, H. S. 8., 1930, s. G~ 
What amounts to “ chattel mortgage ..**] — 
A document which although in fonn 
an absolute bill r)f sale is in reality 
a mtge. is a “chattel mtge.” within 
sect. 6 (1) of Distress Act, H, S. 8., 
1930, which provides that no chattels 
covered by a chattel mtge. shall be 
seized or sold except by the sheriff 
or a person authorised by him, & also 
within sect. 3 of Exemptions Act, 
B. S. S., 1930. which ppovlaos the right 
to set up a claim of exemption in the 
case of a seizure under a chattel mtge. — 
Drikdoer V. Schmidt, [19311 3 

W. W. R. 514.— CAN. 

sv. Orantce taJccs subject to existing 
executum.] — A bargainee in a bill of 
sale or a chattel mtgee. must take 
subject to any execution against the 
bargainor or mtgor. in tbe sheriff's 
hands, at the date of execution of the 
bill or sale or chattel mtge.. with or 
without notice thereof & whether or 
not a seizure has been made. — 
Mutual Finance Corpn., Ltd. v. 
Ganlbv, [1034] O. B. 1 ; 1 D. L. R. 
451.— CAN. 

PART VIl. SECT. 2, SUB-SECT. 2.— C. 

785 Ii. Rights of creditors.] — 

Re Berkinoer, [1930] 1 D. L. R. 882; 
11 C. B. R. 221.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8. 

y I. .] — Knight v. 

T. S. Pattillo Co., 11927] 3 D. L. R. 
13 ; 59 N. 8. R. 867.— CAN. 

y ii. Deduction of expenses of 

realisation.] — Yukon Hardware Co. 

V. McLennan (Y. T.) (1905), 2 W. L, R. 
294.— CAN. 

sq. Necessity to obtain leave of court 
— Jurisdiction of court on application.] 
—Rudder e. Lundin, Re Extra- 
Judicial Beizureb Act, [10221 2 

W. W. R. 974 ; 67 D. L. R. 057.— 
CAN. 

•r. For mortgagee to bid at sale.] 

—Stewart v. Cocoiolone, [1930] 3 
W. W. R. 141 ; 4 D. L. R. 878.— CAN. 

sw. Title to goods not passing 
grarUor until paid for — Notice to pur- 
chaser.] — The purchaser under a bill of 
sale of chattels made from lumber who 
has notice that tbe title to the lumber 
would not pass until paid for must 
account to tbe seller of the lumber, — 
Fidelity Lumber Co. v. Rootb, [1934 1 
3 D. L. R. 158 ; 48 B. O. R. 429.— 
CAN. 
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824. Add, Annotation : — Refd. Halifax Building 
Society v, Keighley, [1931] 2 K. B. 248. 

880a. .] — In June, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 per cent, per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £660 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £460 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £460 then paid to 
the gi'antee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of s^e & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 


of sale, but subject to a proviso for redemp- 
tion in the deed, &; the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of l^e 
Acts : — Held : the deed was not a “ transfer 
or assignment ** of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall & Snelgrove, Ltd. v, 
Gower, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1923] B. & 0. R. 81, 
D. 0. 

881. Add, Annotation : — Consd. Marshall & Snel- 
grove V. Gower, [1923] 1 K. B. 366. 

837. Add, Annotation : — Refd. Re Tooth, Ex p. 
Trustee v. Tooth, [1934] Ch. 616. 

846. Add. Annotations : — Refd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait. [1927] 1 Ch. 606; Ditcham 
v. MiUer (1931), 100 L. J. P. 0. 177. 


PART VIh SECT. 2. SUB-SECT. 4.— 

A. (b). 

802 iii. Kino v. 

Kuhn (1887), 4 Man. L. R. 413. — CAN. 

802 iv. .] — Where a trader 

RTlveH a chatt-el mtgo. upon his stock -in- 
trad^ Si It is shown either by the express 
terms of the mtge., or by nocesRary 
implication, that the intention of the 
parties is that the mtgor. shall remain 
In possession of the stx)ok -In -trade 
mortgaged, & carry on business there- 
with in the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, fide, h in the 

ordinary course of business, obtain 
title to such goods freed from the 
mtg(n ; but if the mtge. on its true 
construction does not contemplate 
that the mtgor. is to be at liberty to 
dispose of the mortgaged goods in the 
ordinary oourse of his trade, a pur- 
ohasor of such mortgaged goods wilJ 
hold the same subject to the mtge. — 
Sapkatohewan Co-opebative Ele- 
vator Co., Ltd. v. Canadian Pacific 
Ry. Co., [19241 3 D. L. R. 625 ; 2 
W. W. R. 910.— CAN. 

q i, .] — Graves v. Was- 

KKsiu Mills, Ltd., [1934] 2 W. W. R. 
629.— CAN. 

r i, l*rior mortgage.] — The pur- 

chaser fi*om a mtgor. in good faith 
of movables mortgaged without 
posaoasloii takes them free from the 
mtgee.'s lien. — Backer, Klorasance 
1). Ahmed Ebmail Jamal (1927), 
I. L. R. 6 Ran. 633.— IND. 

807 ii a. .1 — A second 

chattel mtge. made in good faith, & 
for valuable consideration, takes 
priority over a prior imflled chattel 
mtge., even if the second mtgeo. has 
actual notice of the prior mtge. — 
Roi<T’ V. Kreoker (1892), 8 Man. L. R. 
230.— CAN. 

8101 a. By hill of Bale.] — D, 

executed a bill of sfde, duly registered, 
assigning to the Crown (infer alia) all 
after-acquired chattels. D. subse- 
quently executed in favour of deft, 
another bill of sale over certain form 
implements acquired since the ftrst 
bill of sale. Upon the sale of the^.e 
implements the Crown claimed the 
proceeds on the ground that upon 
their acquisition they became subject 
to the Boourity of the Crown. Deft, 
was aware that the Crown held a 
chattel security, but believed it com- 
prised other chattels than those con- 
tained in his soomity ; — ffsW .* the 
title acquired by the Crown was 
equitable only, & since deft, egjqoired 


a good title at law for value & without 
notice of the speoiaJ provision in the 
Crown’s security, tphe legal title pre- 
vailed over the equitable title : fir 
deft. *8 knowledge of the existence of 
the former bill of sale did not amount 
to constructive notice of Ite oonients. — 
R. V. Canterbury Farmers Co- 
operative Assoon., Ltd.. [1924] 
N. Z. L. R. 613.— N.Z. 

sd. Bankruptcy of grantor — Bill re- 
newed owing to mistake after baiikruptcy, ] 
— A renewal of a chattel mtge. per- 
mitted, owing to honest mistake, after 
bkp(5y. of tbo mtgor. intervened, is a 
valid security against mtgor. ’s trustee 
in bkpey. — lie Dainty Confections, 
Ltd., Canadian Credit Men’s Trust 
Assocn. V. Hopper, [1937] 1 D, L. R. 
249.— CAN. 

PART VII. SECT. 2. SUB-SECT. 4.— B. 

r I. Title of chattel mortgagees 

not derived from ** tenant ” within 
Distress Act, R. S. A., 1922 (c. 97), 
8. 5 — Mortgagees protected from dis- 
tress.] — Crystall V. Olsen (Alta.), 
(192713 D.L. R.86; [1927] 2 W. W. R. 
36.— CAN. 

814 ii. After removed of goods hy 

grantor.] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf. 
& received from him a lease of the 
goods for two years. Before u quarter’s 
rent oamo due, P, moved the goods off 
the promises ; deft, followed thenj & 
ills trained for the rent ; pltf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sold 
the goods under the distress : — Held : 
deft, was liable. — Pidgeon v. Milligan 
(1871), N. B. Dig. 282 —CAN. 

PART VII. SECT, 2, SUB-SECT. 4.— C. 

819 111. Irrigation diatrici — 

Postponed to mortgagee to secure price 
of seed grain.] — By virtue of the 
amendment of 1923 (o. 26), to Bills of 
Sale Act, the righta of a mtgee, under 
a chattel mtge. given to secure the 
price of seed grain are superior to those 
of au irrigation district resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee. — 
Guelph & Ontario Investment 
& Savings Society v. Board op 
Trustees or Lethbridge Northern 
Irrigation District. [1925] 4 D. L. R. 
522 ; [1925] 3 W. W. R. 475.— CAN. 

819 Iv. Assessment of Work- 

men*a Compensation Boetra.] — The 
Workmen’s (^mpensation Board seixed 
chattels under execution for the omonnt 
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of an assessment due the Board. 
Mtgees. of the property under a prior 
mtge. claimed the goods so seized. 
On an issue directed to determine 
whether the goods were those of the 
Board as against the mtgees., the judge 
decided in favour of the mtgees. & 
the Board appealed : — Held : appeal 
should be allowed. — Workmen’s Com- 
pensation Board w. Sumas Oil & 
Gas Co., Ltd., [1933] 2 W. W. R. 
121 ; 3 D. L. R. 489 ; 47 B. C. R. 12.— 
CAN. 

PART VII. SECT. 2, SUB-SECT. 6. 

sp. To sue — Debt repayable on de- 
mand — Whether demand necessary .] — 
Under a mtge. payable on demand 
where the debt is a present one the 
mtgee. may sue the mtgor. forthwith 
without first making demand upon him. 
Under a chattel security proYidlng for 
the repayment of a suia ” upon 
demand ” & importing the covenants, 
powers, provisions, agreements & con- 
ditions which by virtue of Chattels 
Transfer Act, 1924, are to be implied 
in instruments by way of a^curlty, a 
demand by notice in writing is neces- 
sary, & the covenant to pay “ upon 
demand ” imports a covenant not to 
sue except after demand, — Brown v. 
Aimers, [1934] N. Z. L. R. 414 ; 
G. L. R. 359.— N.Z. 

PART VII. SECT. 3. 

a f. .] — In order for an 

assignee of a chattel mtge. to recover 
the debt secured thereby in an action 
by him alone against mtgor.. hie 
assignment must be absolute & in 
writing fit notice thereof in * writing 
must have been given to mtgor. — 
Bellemare V. Gamache, [1921] 2 
W. W. R. 564.— CAN. 

b i. .] — The assignee of a bill of 

sale & lien notes, which are in effect a 
chattel mtge., can stand in no better 
position than the original holder 
thereof, & must hold tbo same subject 
to existing equities, fi: he ts liable in 
damages for any unwarranted sale by 
him of the chattels covered by the bill 
of sale & lien notes. — Scott e. Moose 
Jaw Motors, Ltd. & J. Hanna, Ltd., 
[1924] 4 D. L. R. 279 ; 2 W. W. R. 
1234.— CAN. 

b ii. .] — Traders Trust Co. v. 

Crawford. [1936] 1 D. L. R. 1167 ; 68 
0. L. R. 381.— CAN. 

PART Vll. SECT. 4. 

f 1. Chattels taken by mortgagee.] 

— Tinant®. Simon (1922), 67 D. L. R. 
773.— CAN. 
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BONDS. 


Part III.- 

67. Add, Annotation : — Refd. B, t\ Bemtuml, 
[1938] 2 K. B. 261. 

70, Add. A?inotatio?i .'—Retd, B. r. Beriiliard, 
[1938] 2 K. B. 261. 

119a, Warden of fleet — Pleading.] — Huggins 

V. Bambridge (1710), Willes, 241 ; 126 B. R. 
1162. 


-Validity. 

155a. .] — If a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, 4$^ the annuity has been paid for 
several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, &; though the sub- 
scribing witness have no recollection of the 
subject. — H aslam v. Higgles (1824), 1 

0. & P. 398 ; 171 B. R. 1247, N. P. 


Part IV. — Execution. 

194, Add. Annotation : — Consd. Bremer Oeltransport G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 


Part V.— Interpretation. 

269. Add. J nnoiaiion '.—Generally, Refd. Eshelby v. Federated Euifcpean Bank, Ltd. (1931), 

146 L. T. 336. 


Part VI. — Operation and Incidents. 


818, After this case add : — 

.] — See, now. Law of Property Act, 1925 

(c. 20), 8. 80 (1). 

317, Add. Annotations : — Apld. Lawrence v. Hayes, 
[1927] 2 K. B. 111. Refd. Ilumphery v. 
Wilson (1929), 141 L. T. 469. 


Part VII. — Performance 

413. Add. Citation : — sub nom. Mookwood v. 
Dickens, 3 Bulst. 148. 

466. Add. Citation : — sub nom. Forewood v. 
Dicton, 1 Roll. Rep. 296. 

536. CitcUions : — For “ Brown’s Case (1550), Beni. 


338. After this case add - 

.] — See, now, Ijaw of Property Act, 1926 

(c. 20), B. 81. 

357. Add. A Nnoiaiion : -Dbtd. ( Jroer v. Keith*, 
I 1938] A. ('. 156. 


or Breach of Condition. 

8 ; Ben. & D. 35 ; 73 E. R. 937,” n^ad 
” Brown’s Case (1500), cited Beni. 8 ; Ben. 
& D. 35 ; 73 E. R. 937.” 

547. Add. Annotation : — Refd. Cantiero Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 


569. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 


604a. .] — A joint A several bond was 

coriditionedforpaymentof the principal money 


PART III. SECT. 3, SUB-SECT. 11. 

sa. Isoan to infant secured hy simple 
bond — Subsequent bond to cover same 
loan after majority attained.] — Where 
a minor borrowed a sum of money, 
execntlner a simple bond for it, & after 
attaining majority executed a second 
bond in respect of the original loan 
plus interest thereon ; — Held : a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration & did not come under 
Indian Contract Act, s, 25 (2). — 
SURAJ Narain V. SUKHU Ahir (1928), 
I. L. R. 51 AU. 164.— IND. 


PART III. SECT. 8, SUB-SECT. 13. 

sb. Penalty bond — Omission of penal 
sum in obligatory clause.] — Held: this 
omission did not render the bond 
uncertain & ineffectual. — Great West 
Life Assuranos Oo. v. Campbell 
(M^.), [19281 1 D. L. R. 263 : 37 Man. 
L. R. 164; [19271 3 W. W. R. 645.— 
CAN. 


PART vn. SECT. 1. SUB-SECT. 1. 

366 ii. On both obligors.] — Held : 

not necessary. — F ortune v. Ooukburn 
(1863), 22 U. O. R. 359.— CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

I DeXivery at specified deslina- 

— Failure to re-land in Canada .] — 
R. V. Vancouver Breweries, Ltd., 
(19281 4 D. L. R. 881 - -CAN. 

I ij, .] — R. V. Fidelitt 

Insurance Co., [19281 i D. L. R. 965. 
—CAN. 


ART VII. SECT. 2, SUB-SECT. 6. 

1 i. Selection of land during 

etime of obligor <t obligee.] — Burn- 
mT. Ramsat (1872), 32 U. C. R. 
1.— CAN. ^ 

80. To pay over half purchase-money 
sale of land — Death of obligor <£: 
ligee before saU—Bond not clmrae on 
^ }— -j., the owner of certain land, 
ec'uted a bond, which was registered, 
lereby, for himself, his heirs, exora. 

13 


or adminintrators, he covenanted that, 
on h(s effecting a sale of the land, whlc?h, 
however, was to be entirely at his 
option, he would pay A. half the 

g urchase-money. Ho died without 
aving effected a sale ; & subsequently 
A. died. J. by bis will devised the 
land to I. for life with remainder in 
fee to L. & they both Joined in an 
agreement to sell to D. : — Held : with- 
out deciding whether the bond was In 
force as between J. & A.'s representa- 
tives, it did not constitute a charg<j on 
the land the liability thereunder being 
merely of a personal character. — He 
Eaoan & Dawhon (1909), 18 O. L. U. 
638 ; 13 O. W. R. 694.— CAN. 

PART VIII. SECT. 8. 

q I. Conveyance of land — Failure 

to obtain title. ) — Held : the damages 
were not confined to the purchase- 
money paid & interest. — Plumkr v. 
SiMONTON (1858), 16 U. 0. R. 220 --- 
CAN. 
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after six months* notice^ & in the meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 
ment of one quarter’s interest, as it was said, 
through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors : — Hdd : the ot. had no power to 
^ stay the proceedings on payment of the 


interest due & costs. — Wheblhousb 9. 
Ladbrooee (1858), 3 H. & N. 291 ; 27 
L. J. Ex. 307 ; 31 L. T. O. S. 104 ; 4 Jur. 
N. 8. 417 ; 167 E. R. 481. 

621. Add, Annotation : — Refd. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 263. 

628. Annotation : — Consd. Latter v. Colwill, [1937] 
1 All E. R. 442. 


Part IX. — ^Assignment. 

680. Add. Annotation : — Apld. Ne City Life Assce., I 691. Add. Annotation : — Refd.Bepublica de Guate- 
[1920] Ch. 101. I mala r. Nunez, [1927] 1 K. B. 669. 


Part X. — Discharge. 


695. Add, Annotation: — Aa to (1) Refd. Berry v. 
Berry, [1929] 2 K. B. 316. 

700. Add, CUaiion : — Cited 6 Co. Rep. 44 b. 

Add, Annotation: — Refd. Ene’s Case (1627); 
Litt. 68. 

701a. S. P. Ene’s Case (1627), Litt. 68 ; ‘ 124 
, E. R. 135. 

712. Add, Annotation : — Refci. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

749. Add, Annotation : — Refd, Provident Accident 


& White Cross Insurance Co. v, Dahne & 
White, [1937] 2 All E. R. 255. 

761. Add, Annotation : — Refd. Howard v, Odhams 
Press, Ltd., [1937] 2 All E. R. 609. 

770. Add, Annotation : — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

796a. Payment by one — Whether co-obligor 

released.] — Assignment of bond to co-obligor, 
who pays it, is of no use. — Woffington v. 
Sparks (1764). 2 Ves. Sen. 569: 28 B. R. 363. 

803. Add, Annotation : — Refd. Freshwater v. 
Buhner Rayon Co., [1933] Ch. 162. 


Part XII. — Actions on Bonds. 


827. Add, Annotation : — Refd. Jenkins v, Deane 
(1933), 103 L. J. K. B. 260. 

828. Add, Annotation : — Consd. Way v. Bishop, 
[1928] Ch. 647. 

841. Add. Annotation : — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

848. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

860. Add, Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

863. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

888. Add, Annotation : — Refd. Bremer Oeltrans- 
port G.m.b.H. V, Drewry, [1933] 1 K. B. 753. 


947a. .1 — Canned v. Buckle (1724), 2 

P. Wms. 243 ; 2 Eq. Cas. Abr. 23 ; 24 E. R. 
715, L. 0. 

Annoiaiions : — ^Reld. Harvey v. Ashley (1748), 3 Atk. 607 ; 
Drury v. Drury (1761), 2 Eden, .39 ; Wright v. Cadogau 
(1764). 2 Eden, 239 ; Durnford v. Lane (1781), 1 Bro. O. 0. 
106 ; Oaruthers v. Caruthers (1794), 4 Bro. C. C. 600 ; Field 
V, Moore, Field v. Brown (1855), 7 Do Q. M. & Q, 691, 

950a. .] — Watkyns v. Watkyns (1740), 2 

Atk. 96 ; 20 B. R. 460. 

Annoiaiion : — Befd. Sleooh v. Thorington (1754), 2 Ves. 
Sen. 560. 

958. Add. Annotation : — Refd. Davey v. Robinson, 
[1923] 1 K. B. 563. 


PART XII. SECT. 2. 

860 111. Bond in penal sum.] — 

Sununary judgment cannot be ob- 
tained in an action on a bond in a 
penal sum ^aranteelng the payment 
of a sraaller sum. — wkstern Do- 
minion Investment Co. v. McMillan, 
ri9261 1 W. W. R. 666.— CAN. 

PART XII. SECT. 3. SUB-SECT. 3. 

•m. Extension of thne for payment <n 
eonttideraiion of higher rale of interest. 1 — 
Held ; the proper time for appljdng to 
amend in order to raise the above 


defence was at the trial, & not on 
appeal. — W estern Dominion Invest- 
ment Co. V. MacMillan, (19251 4 
D. L. R. 662.— CAN. 

PART XII. SECT. 6. 

d 1. Alternative pleas of payment 

it denidt of exectUion,] — The plea of 
payment not amount to an 

admission ot the bond. Sc will not 
relieve pltf. from the neoeeslty of 
proving the alleged lose of the bond. — 
MUHAMMAD ZaFAB V. ZAHUR HUSAIN 
(1926), 1. 1^ K. 49 All. 78.— 1N1>. 


f 1. Of fulfilment of condition ot 

bond.] — CONBOLIPATED DISTILLERIES 

Ltd. V. R., (19311 8. R. 283 ; 2 
D. L. R. 912.— CAN. 

PART XII. SECT. 8. 

a 1 . At instance of obligee of 

earlier bond — Ohlioor*8 property in^ 
sufficient to satisfy both bonds.) — Held : 
there was no equity to restrain pro- 
ceedings on the lodgment obtained by 
the obligee of the second bond. — 
Newenbam t>. Mountcabhxl (1872), 
19 Or. 630.-<JAN. 
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BOUNDARIES, FENCES AND PARTY-WALLS. 
Part I. — Boundaries. 


8. Add. CUation 109 L. T. 820. 

10. Add. Annotation : — Generally ^ Retd. Re Boua- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187. 

39. Add. Annotation : — Refd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

94. Add. Annotations : — Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 


1 Ch. 372. Refd. Secretary of State for India 
in Council v. Fourcar & Co. (1934), 60 T. L, R. 
241. 

97. Add. Annotation : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

114. Add. Annotation : — Refd. Hanscombo v. Bed- 
fordshire County Council, [1938] 3 AU E. R. 
047. 


PART I. SECT. 1. SUB-SECT. 1. 

0 1. .] — A Grant of land to within 

one chain of a river, means to within 
one chain of the edffe of the river, not 
of the top of the bank. — Stanton 
WiNDEAT (1843). 1 U. O. R. 30.— CAN. 

■a. Boundary in plan running in 
straight line — Deviati m for convenience, ] 
— Lands owned by i)ltf. & deft, were 
described as botmded In the one ctase 
on the north & in Lhe other on the 
south side of the “ O. Rd." The road 
in the original grant Sc the plan attached 
thereto, was shown to run in a straight 
line between the lands of the two 
opposite proprietors. The line as 
laid out ran through a deep gully & 
for convenience tno road at that 
point was directed to one side, returning 
to the described straight line further 
one : — Held : the line as shown upon 
the plan controlled the line bv which 
the parties bounding tmon the road 
had held. — Banks v. Beals, [10281 
1 D. L. R. 459 ; 59 N. S. R. 503.— 
CAN. 

PART 1. SECT. 1, SUB-SECT. 2.— A. 

m (p. 264) i. .1 — Piers v. Whtt- 

INO. [19231 3 D. L. R. 879,— CAN. 

& (p. 264) i. .1 — Kingston 

IGHLAND (1920), 47 N. B, R. 324. — 

CAN. 

p (p. 264) II. S. P. Kanken V. Mkl- 
LISH (1922), 70 D. L. R. 327.— CAN. 

q (p. 264)1. Duty of eurveyora ,] — 

R., who held a licence from the Govern- 
ment to cut timber on Crown lands, 
claimed that S., licencee of the adjoining 
lot, was cutting timber on bis grraat. 
Sc replevied logs alleged to be so cut 
by S. The replevin suit was settled by 
an agrreement between the parties to 
leave the matter to surveyors to 
establish the line between the two 
lots, the agrreement providing that the 
lines of the land held under the Ifoenoe 
of R. should be surveyed Sc established 
by named surveyors Sc the stumps 
counted, etc. : — Held : under this 
agreement the surveyors were bound 
to make a formal survey. Sc oould not 
take a line run by one of them at a 
former time as the said boundary line. 
— Snowball v, RrnjmB (N. B.) (1888), 
14 S. O. R. 741.— CAN. 

b (p. 264) i. .1— A.-G. 

FOR Ontario v . Booth (1923), 53 
O. L. R. .874.— CAN. 

d (p. 264) i. Conventional line.] 

— Crowley r. Feeney (1932), 5 

M. P. R. 218.— CAN. 

f (p. 2C5) I. .}— Where 

adjoiimig owners erroneoasly assume 
that a certain line is the boundary 
between their properties Sc concur in 
the erectioii or a fence thereon, but 
neither has made any representations 


to the other said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when the error 
is discovered. — Les Boeurs dk 
Miserigordk V, Tklukr, [10321 2 
W. W. R. 357 ; 40 Man. L. R. 361.— 
CAN. 

sb. Fence, dividing cleared portions 
of adjoining lota — Whether uncleared 
portions divisible by continuation oj 
line of fence.] — Pltf. Sc deft, occu- 
pied adjoining lots for twenty years 
by a line & fence extending from 
the front through the cleared land. 
Semble : that, in the absence of any 
actual possession beyond the clearing, 
it must be considered that the pos- 
session from thence to the roar of the 
lot was intended to be a continiiatlon 
of the line In Che front. — Belyka r. 
Bklyea (1857), 3 All. 588.— CAN. 


PAHT 1. SECT. 1. SUB-SECT. 3. 


e. (p, 200) i. .1— A 

concess^.u or base lino had been run 
Sc posts plai?.tbd on it upon an original 
survey, but tlic question was, how the 
side line of a lo ^ was to be ascertained : 
— Held : the distance between the 
two nearest ascertained monuments 
on the base lino should be measured & 
divided proportionately between the 
lots, making duo allowance for roads, 
& the side lino required should bo run 
from the angle of the lot so asotirtaluod. 
—Gulp v. CohP (1857), 6 O. P. 460.— 
CAN. 

r (p. 267) I. Where mound 

mUaing.] — Kajnkb v. Kovacz, [19221 
3 W. W. R. 102 ; 68 D. L. R. 793.— 

CAN. 

r (p. 267) II. .1“ 

Held : evidence of the existence & 
location at one time of a certain mound, 
according to the rules governing sur- 
veys, was a proper way of ostahJlshlng 
the boundary Hue. — Gain v. Gopeland, 
fl922J 2 W. W. R. 1025 ; 67 D. L. 11. 
581 ; 15 Sask. L. R. 629.— CAN. 

r (p. 267) Hi. Where posts 

destroyed by fire.] — Barry v. Dbb- 
ROSIERB (1908b 14 B. O. R. 126; 9 
W. L. R. 633.— CAN. 


r (p. 267) lY. 

V. Gurry (1823-1900), 3 
5323.— <3AN, 


1 — Artley 
Ont. Dig. 


r (p. 267) V. Point of com- 

mencement . 1 — Hoover v. Babourin 
(1874), 21 Gr. 333.— CAN. 

t (p. 267) f. When overplus 

apporfiorKsd.l— Whore three lots faced 
upon a certain street, & noon a survey 
being made It waw found that there was 
more land upon the ground than was 
shown upon the plan, tc the question 
arising as to whether this overplus 
of should bo added to' one lot or 
apportioned between the three 


Held : the crucial question being the 
location of the north-east angle of one 
lot, & that point being ascertainable 
liy measiu^ment from the true & 
unalterable lines upon the plan In 
accordance with Surveyors Act, 
R, S. ()., 1927, 8. 12 (1), the principle 
of apportionment introduced by 
sect. 1 2 (3) had no application, as the 
8ub-He(5t. only applies where the 
original stakes detlnlng the angles of 
a lot cannot be found or their position 
satisfactorily established. — Martin v. 
Kklloo, 11932] O. R. 274 ; 2 D. L. R. 
490 : ajfd.. [1932] 4 D. L. R. 617.— 
CAN. 

t (n. 267) il. Bight to show true 

boundaries.] — Parties adjoining a right 
of way are not estopped from show- 
ing the true boundaries by an incor- 
rect survey. — Sibterb of mercy v. 
Tellier, 11932] 3 D. L. K. 715.— 
CAN. 

w (p. 260) i. Survey not con- 

chiffirc.]--K. v. Oosbt (1892), 21 

O. 11. 591.— CAN. 

to. Monuments — Where placed — 
Whether position selected conclusive .] — 
Monuments placed In compliance with 
K. 8. O. 1877, c. 140, ss. 34, 35, 36 & 
37, must be placed nt the true comers 
govern lug polnt-s, or off-Hets, or at the 
true ends of ooncossion linos, & there 
is nothing in those soctionH making a 
survey thereunder or the placing of the 
monuments oonclnslvo, whether right 
or wrong, Sc evidence may be received 
In c»>ntra(llotion. — R,. e. Cosby (1892), 
21 O. R. 591.— CAN. 

16 . . 1 — Held : the 

Intention of sect. 20 of Baskatohewan 
Surveys Act, 1924, which made sects. 
.50, 58, & 60-67 of Dominion Lands 
Surveys Act, 1908, o. 21 (Dom.), 

applloablo to all lands, in the province 
which were ori^nally Dominion lands, 
was to adopt the provlHions of those 
sects, for the purpose of all matters 
falling within the jurisdiction of the 
province with respec^t to such lands. Sc 
that, therefore, the area of each of 
the quarter sections in question woe 
determined by reference to the monu- 
ments on the ground. — Kristiansen v. 
SiLVERSON (Sank.). [19291 4 D. L. R. 
252; 3 W. W. H. 322 ; revg., [1929J 1 
W. W. R. 250.— CAN. 

sg. Removed of boundary post — Form 
of in formalion.h- An information for 
removing a post lawfully placed by a 
land surveyor to mark the angle of 
a lot must contain the word “ wil- 
fully.'* — K. V. Fisn, Ex p. Sobey 
(1932), 4 M. P. R. 390.— CAN. 

PART I. SECT. 1, SUB-SECT. 4.— C. 

sL Decision of jury on view — Finality 
of.] — Gouturier V. Ouellette (1933), 
6 M. P. R. 352.— CAN. 


J.B. 
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OaiM 130— 171a. English and Empire Digest Supplement. 


Part II.- 

180. Add, Annotation : — Refd. Symons v. Southern 
By. Co. (1936), 153 L. T. 98. 

187a. Danger created by highway authority — Road 
level raised — Adjoining owner not liable to 
fence.] — Where a danger has been created on 
a highway by something done on the highway 
& not by anything done on the adjoining 
land, the owner of the adjoining land is not 
bound to make any alteration on or to his 
land to do away with that danger. Thus, 
where, in consequence of a highway having 
been made up by a highway authority, the 
level of the adjoining land, which is unfenced, 
has been lowered so as to cause a dangerous 
drop from the edge or kerb of the recon- 
structed highway, & a pedestrian slips down 
from the highway on to the adjoining land & 
is thereby injured, the owner of the adjoining 
land is not liable, but the highway authority 
is. — Nicholson v. Southern By. Co. & 
Sutton & Chbam Urban District Council, 
[1935] 1 K. B. 658 ; 104 L. J. K. B. 266 ; 
162 L. T. 349 ; 99 J. P. 141 ; 61 T. L. B.' 
216 ; 79 Sol. Jo. 87 ; 33 L. O. B. 140. 

188. Add, Annotations : — Consd. Beigate Corpn. v, 
Surrey County Council, [1928] Ch. 359. 
Refd. Nicholson v. Southern By. Co. Sc Sutton 
* & Oheam Urban District Council, [1936J 1 

K. B. 688. 

188. Add, Annotations : — Refd. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46 ; Nicholson 
V, Southern By. Co. & Sutton & Cheam 
Urban District Council, [1936] 1 K. B. 688; 
Hhirvell v, llackwood Estates Co., [1938] 

2 All E. B. 1. 

148. Add. Annotation : — Refd. Nicholson v. 
Southern By. Co. & Sutton & Cheam Urban 
District Council, [1935] 1 K. B. 658. 

146. Add, Annotations : — As to (1) Apld. Noble v, 
Harrison, [1926] 2 K. B. 332 ; Wilkins v, 
Leighton, [1932] 2 Ch. 106. Consd. Liddle v. 
North Biding of Yorkshhe County Council, 
[1034] 2 K. B. 101. Refd. Ilford U. O. v. 
Beal, [1926] 1 K. B. 671 ; St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

146. Add, Annotation : — Refd. Glasgow Corpn. v, 
Taylor, [1922] 1 A. C. 44. 

148. Add. Annotcdion : — Distd. Sack v. Jones, 
[1926] Ch. 235. 

154a. Spiked Iron fence — On bank.]— Held ; not 
a nuisance. — G ibson v. Plumstead Burial 
Board (1897), 18 T. L. B. 273, 0. A. 

156. Add, Annotations : — Consd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126. Refd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; Donovan v. 


-Fences. 

Union Cartage Co. (1932), 49 T. L. B. 125 ; 
Liddle v. North Biding of Yorkshire County 
Council, [1934] 2 K. B. 101. 

157. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

168. Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776, 

169. Add. Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

168. Add, Annotations : — Consd. Hardy v. 0. L. 
By. (1920), 124 L. T. 136 ; Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776 ; Donovan 
V. Union Cartage Co. (1932), 49 T. L. B. 125 ; 
Coates V. Bawtenstall Borough Council, 
[1937] 3 All E. B. 602. Refd. Mersey Docks 
& Harbour Board v. Procter, [1923] A. C. 
263 ; Addie (Collieries) v. Dumbreck, [1929] 
A. C. 358 ; Compania Mexicana De Petraleo 
El Aguila r. Essex Transport & Trading Co. 
(1929), 141 L. T. 106 ; Sycamore v. Ley 
(1932), 147 L. T. 342; Liddle v. North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101 ; Purkis v. Walthamstow Borough 
Council (1934), 151 L. T. 30 ; Ellis v, Fulham 
Corpn., [1937] 3 All E. B. 454. 

168. Add, Annotations: — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe V, Clients Investment Co., [1924] 2 
K, B. 746. 

169. Add. Annotation : — Refd. Ilford U. C. v. Beal, 
[1926] 1 K. B. 671. 

171. Add. Annotations : — Folld. Canvey Island 
Comrs. V. Preedy, [1922] 1 Ch. 179. Consd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. B. 375 ; Symes & Jay wick Association 
Properties, Ltd. v. Essex Bivers Catchment 
Board, [1936] 2 AU E. B. 651. Refd. Brighton 
& Hove Gas Co. v. Hove Bungalows (1923), 
88 J. P. 61 ; Port of London Authority v. 
Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 

171a. .] — Pltfs. were incorporated, 

under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs, appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the ovmer whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property &> rights of the former 
comrs. were vested in pltfs. who had power 


Buch proprietors to fence a natural, 
as opposed to an artificially created, 
danger on their lands, any snob duty, 
where it existed, falling on the toad 
authorities, & action accordingly dis- 
missed. — M orrison v. London Mid- 
land & ScJornsH Rt, Oo., (19291 
8. C. 1.— SOOT. 

6k. Reclaitned marsh lands .] — It is 
unnecessary to fence reclaimed marsh 
lands bordering on a right of way, on 
which no cattle ore kept, as these are 
unenclosed lands within Wire Fence 
Act, R. S. O., 1927. — Neck r. 
Van Neck, U937]4 D.L.R. 731.~-CAN. 


PART II. SECT. 1. 

11. .h-BiANoo V. Banks (1932), 

6 M. P. R. i95.--CAN. 


PART II. SECT. 2, SUB-SECT. l.—A. 

■f. Park adioinino railwav — No 
obligcdion on municipal oorporation to 
eonstrud fence,] — Richardson v. Cana- 
dian National Bt. Cto., (19271 2 
D. L. R. 801 : 32 Oan. Ry. Oae. 411 ; 
60 0. L. R. 296.— CAN. 


PART II. SECT. 2. SUB-SECT. 1.— 

C. (a). 

1S5 ii. .J — A public road crossed 

a stream by a bridge. There was a 
fence between the road & the land 
adjoining It, erected by the proprietor 
of the latter. At a point Immediately 
aajoinlng the bridge there was a gap, 
15 feet wide. In the fence. A 

B edeetriaiL on a dark night, mistaking 
tiis gap for the road, walked through 
it & fell into the stream & was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road : — Held : there was no duty on 
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under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, exposed it to injury by the 
action of wind &> water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, & from trespassing on 
their laud: — Held: (1) assuming the strip 
in xjuestion to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft, 
being at most floubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, & must be re- 


strained from excavating or removing stones, 
shingle, shell or soil from the particmar strip 
of foreshore & from otherwto trespassing 
on same. — Oanvby Isi^and Combs, v. Preedy, 
[1922] 1 Oh. 179; 91 L. J. Ch. 203; 126 L. T. 
445 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 L. G. R. 
125. 

Annotation : — Overd. Port of London Authority v, Oanvey 
Island Comrs. (1931). 101 L. J. Ch. 63. 

172. Add, Annotation: — Aa to (1) Refd. A.-G. & 
Public Trustee v, Woolwich Metropolitan 
B. C. (1929), 93 J. P. 173; Greenwood 
TUeries, Ltd. v. Clapson, [1937] 1 All E. R. 
765 ; Symes & Jaywick Associated Pro- 
perties, Ltd. V, Essex Rivers Catclmient 
Board, [1936] 3 All E. R. 908. 

181. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 939a.” 

204. Add. Annotation : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Distd. Sack v. Jones, 
[1925] Ch. 235. 

210. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. u. Clapson, [1937] 1 All E. H. 705. 

213. Add. Annotation : — Refd. Greenwood Tileries, 
Ltd. V. Clapson, [1937] 1 All E. B. 705. 


Part III. — Party-Walls. 


216. Before this case add: — 

See^ now. Law of Property Act, 19! 

8. 38. 

228a. Law of Property Act, 1926 (c. 20) — Damage ! 
to party wall — Action by owner of one half — 
Measure of damages.] — Pltf. was by virtue of 
Law of Properiy Act, 1925 (c. 20), Sched. 1, 
l*art V, the owner of one half of a party wall 
divided vertically. He brought an action in 


respect of damage to the wall : — Held : he 
could only recover the damage to that half 
of the wall which was vested in him. — 
Apostal V . Simons, [1936] 1 All E. R. 207 ; 
80 Sol. Jo. 205, C. A. 

240. Add. Annotations: — As to (2) Refd. Sack v. 
Jones, [1925] Cb.235; Brooke v. Bool, [1928] 
2 K. B. 578 ; Honcywill & Stein, Ltd. v. 
Larkin Bros. (Ijon don’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 


(c. 20), 


PART II. SECT. 2, SUB-SECT. 3. 

p i. Right to interfere with.] — dty of 
Victoria Official Map Act, 1880, 
& amendlnif Acta, have reference to 
streetB only : — Held : nothin? in those 
Acta could Juatlfy an interference by 
private Individuals with the boundaries 
of a lot held by purchase & 20 years’ 
possession. — Ceowtheb v. Beavkn 
(1884), 1 B. C. R. pt. 2. 116.— CAN. 

PART n. SECT. 2, SUB-SECT. 4. 

T (p. 294) 1. Marsupial-proof — 

Question of fact.] — Whether a fence Is or 
is not marsupial -proof within sect. 171 
of Land Acts, 1910-1927, Is a question 
of fact for the adjudicating tribunal. — 
R. V. Maotptbates* C?ourt & Esmond, 
Ex p. Beazlkt, [19281 St. R. Qd. 349 ; 
22 Q. J. P. 97.— AUS. 

r (p. 294) il Material benefit to 

adjoining lessee — Determination oj 
value.] — Lessees of a holding erected 
a fence before Nov. 1, 1924. On 
June 1, 1927, the lessoos filed a plaint 
in the magistrate’s ct., whereby they 
claimed that the fence “is of material 
benefit,” to deft., an adjoining holder. 
The magistrate determined the benefit 
as from Nov. 1, 1924 : — I/eld : the time 
from which the magistrate must deter- 
mine the value of the benefit cannot 
be earlier than the date of the plaint 
claiming that benefit under the sect. — 
R. V. PoucK Maoistbatb at Blaokall 
Sc 'B.abTj Exp. Hast. [1928] St. R. Qd. 
174 ; 22 Q. J. P. 47.-— AUS. 


8g. Forest reserve.] — It Is no de- 
fence to an aotion for recovery of a 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a ” lawful fenoo ” as defined In the 
Fence Ordinance. — Mikibteb of In- 
FERTOR FOR CANADA V. NeLSON, [1920] 
1 W. W. R. 129.— CAN. 

■1. Duty not to plant trees alongside 
fence — Meaning of** alongside.**] — The 
word aJon^ide ” In sect. 26 or Fenc- 
ing Act, 1908, which prohibits a person 
from plaiting trees on or alou^do 
any boundary line or fence without 
the previous written consent of the 
occupier of the adjoining land, must 
bo construed as ** conttoous ” to, In 
its ordinary sense — viz., ^ touching ** — 
tliat boundary line or fence, & not in 
its loose sense as meaning ” neigh- 
boiulng.” Therefore, young macro - 
carpa trees planted for a length of 
about 25 chains parallel to & at a 
distance vanring from 2 ft. to 4 ft. 
from the boimdary line or fence were 
held not to have been planted '* along- 
side ” such boundary line or fence. — 
OrLBERT V. Sampson, [19341 N. Z. 
L. R. 137.— N.Z. 

PART III. SECT. 1, SUB-SECT. 2. 

■o. Duration.] — Where on thoerectlon 
of a building on each of two adjoining 
Sc separately owned lots, the owners 
agree to plans calling for a party wall 
& the use by each owner of part of the 
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premises of the other & the buildings 
are so constructed, the right to such 
use will, in the absence of a reforonoe 
to time, bo held to continue during 
the existence of the two buildings as 
they were constructed. — Smith v. 
Curry (Man.), [19181 2 W. W. R. 
848 ; 42 D. L. R. 225.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— 

O. (i>). 

d i. — ■ — Cement wcdl causing collapse 
of adjoining v:alL ] — The building of a 
concrete wall against an adjoining wall 
involves the danger of damage to such 
adjoining wall through lateral pressure 
exerted by the liquid concrete In 
seeking its own level, enhanced as such 
pressure is in practical construction 
by dropping the concrete from a 
height, unless precautions are taken 
by the construction of a properly duly 
wired or otherwise properly fastened 
lumber form to prevent such pressuro 
being oommunlaited to the adjoining 
wall as well as any vibrations that 
may be set up by the drop. Be- 
cause said preventive measures were 
not taken (wires not being used in the 
liunber forms) In building deft.’s wall, 
a part of pltf.’s adjoining wall gave 
way : — field : pJtf. was entitled to 
damages, although deft, had employed 
architects of repute & a competent 
independent contract()r. — Peter v. 
Yorkshire & Pacific Securities. 
Ltd., [1937] 3 W. W. R. 49 ; 7 F. L. J. 
(Can.) 99.— UAN. 
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249. Add. AnnotcUiona : — Refd. Sack v. Jones, 
[1926] Ch. 236 ; St. Anne’s Well Brewery Co. 
V. Roberts (1028), 140 L. T. 1. 

250. Add. Annotation : — Apld. Sack v. Jones, 
[1926] Ch. 236. 

251. Add, Annotations: — Apld. Sack v. Jones, 
[1926] Oh. 236 ; Simpson v. Weber (1926), 
133 L. T. 40. Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Oh. 188 i Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

261a. Right of support — By adjoining house.] — 

Pltf. & deft, were the owners of adjoimng 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pitt 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-waU over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegation^ had 
not been substantiated by the evidence. 
Semhle : even if they had been substantiated 
pltf. would have had no cause of action. — 
Sack v. Jones, [1926] Ch. 235 ; 94 L. J. Ch. 
229 ; 133 L. T. 129. 

261b. Law of Property Act, 1926 (c. 20 

. S. 88 (1).] — Pltf. & deft. CO. were the owners Ajf 
adjoining houses, which had been built 
about eighty years ago. Deft, co., for the 
purpose of building some flats, proceeded to 
demolish their house, & took the appropriate 
steps under the liondon Building Act, since 
they would be interfering with the party wall 
between tlie two ho ises. The surveyors 
thought the wall strong enough to with- 
stand the demolition. Although certain 
sliores were put up, the demolition caused a 
serious bulge in the wall, finally, deft, 
co.’s half of tlio wall collapsed. Pltf.’s half 
of the w'all had in it two recesses, which, 
upon the collapse of deft, co.’s half, caused 
two apertures, A, by reasim of these apertures, 
pltf.’s stock was damaged ; — Held : (1) deft. 
CO. did not trespass on the party wall separat- 
ing their premises from those of pltf. ; 
(2) pltf.’s premises & his half of the party wall 
were entitled to the rights of support or user 
from deft, co.’s premises & their half of the 
party wall, & such support or user, which 
included the protection of the apertures 
above referred to, had been withdrawn. — 
Upjohn v. Seymour Estates, Ltd,, [1938] 
1 All E. R. 014 ; 54 T. L. R. 405. 

267. Add. Annotation : — Refd. Ilford U. C. v. 
Beal. [1925J 1 K. B. 071. 

268a. .] — If a wall is knocked down, the 

ownei* may maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 


hold deft, always responsible for any con- 
sequential damage (Pollock, C.B.). — Firm- 
stone V. Whbblby U844), 2 Dow. & L. 203 ; 
13 L. J. Ex. 301. 

Annotaiions .* — Clegg v. Dearden (1848), 12 Q. B. 576; 

Smith V. Kenriok (1849), 7 0. B. 515. 

271a. No agreement for lease.] — T aylor r. 

Reed (1816), 6 Taunt. 249 ; 128 E. R. 1030. 

Annotation : — field. (3olllns v* Wilson (1828). 1 Moo. & P. 

454. 

272. Add. Annotation : — Refd. London County 
Council V. Stilgoe (1931), 96 J. P. 149. 

282. Add, Annotation : — Consd. London County 
Council V. Harling Street Owners, [1936] 2 
K. B. 322. 

284, Add. Annotation : — Refd. Burlington Pro- 
perty Co. V. Odeon Cinemas, Ltd., [1938] 
3 All E. R. 409. . 

301. Add, Annotation : — Refd. Burlington Pro- 
perty Co. V. Odeon Cinemas, Ltd., [1938] 3 
All E. R. 469. 

309. Add. Annotations : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 678 ; Honeywill & Stein, 
Ltd. V. Larkin Bros. (London’s Commercial 
Photo^aphers), Ltd., [1934] 1 K. B. 191 ; 
Matania v. National Provincial Bank, Ltd. & 
Elevenist Syndicate, Ltd., [1936] 2 All E. R. 
033. 

310. Add. Annotations : — As to (2) Refd. Sack v. 
.Tones, [1925] Ch. 236; Brooke v, Bool, [1928] 

2 K. 13. 678 ; Honeywill & Stein, Ltd. v. 
I^rkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. K. 191. 

315. Add. Annotation : — Refd. Burlington Pro- 
perty Oo. V. Odeon Cinemas, Ltd., [1938] 

3 All E. R. 469. 

315a. Award infringing rights acquired by con- 
veyance — Validity.] — Reaps, had obtained an 
award under the London Building Act 
entitling them to pull down a wall which 
contained windows & to rebuild it with open- 
ings reaching down to the ground. This 
work was being done at the suggestion of the 
local authority & in order to provide against 
congestion among persons coming out of a 
cinema. By virtue of an indenture dated 
June 24, 1906, applts. were entitled “ to one 
half of the wall ... & to the use of the said 
wall for the support of any buildings or 
erections which he or they may at any time 
erect or rebuild over Himt’s Court ” ; — Held : 
the rebuilding of the wall in such a form was 
an interference with appltfs.* rights, & the 
surveyors who made the award had exceeded 
their jurisdiction. — Burlington Property 
Co., Ltd. v. Odeon Cinemas, Ltd., [1938] 
3 All E. R. 469 ; 82 Sol. Jo. 624, C. A. 


ei. Wall built dt used only by 

adjoininf oumer.J — Held: deft, was 
answerable, os the injury was the direct 
result of DOffllgeooe in the original con* 
Ptruotlon of the wall, — M oQuillan v. 
Ryan (1921), 64 D. L. R. 482 ; 50 
0. L. R. 337.— CAN. 

• il. - — - Party uxill undermined — 
Extent of l4aWH(y.h- Jeffrey <F. W.) 
& Sons, Ltd. v. Copeland Flour 


Mills, Finlaybon v. Copeland Flour 
Mills, (1923J 4 D L, K. 1140; 52 
O. L. k 617.— CAN. 

PART III. SECT. 1, SUB-SECT. 3.~D. 

fp. Pemedy — Action for damaffea .] — 
Where a mutual wall baa been built 
80 SB to enoroaob on the property of 
one of the two adjoining owners, but 
wna built in good faith under some mis- 


take as to title & with the knowledge 
of, but without any protest from, hkn 
on whose land It enoroaohes, the owner 
of the building should not be compelled 
to remove the wall baeiato the boundary 
Hue ; the remedy is In damages. — 
O’Leary v. Smith, [1924) 3 D. L. R. 
521 ; (19241 2 W. W. R. 227 r 34 
Man. L. R. 386 ; on appeal [1935] 3 
D. L. R. 1022.— CAN. 
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Part IV. — Evidence of Boundaries. 


323. Add, AnnotcUion : — Retd. Aksionaimoye 

Obschestvo A. M. Luther v, Sagor, [1921] 
1 K. B. 450. 

332. Add. Annotation : — Retd. British Thomson- 
Houston Oo. V. British Insulated So Helsby 
Cables, [1924] 2 Oh. 160. 

848. Add. Annotation: — Aa to (3) Consd. Stoney 
V. Eastbourne R. 0. So Devonshire (1926), 96 
L. J. Oh. 312. • 

359. Add. Annotation : — ^Apld. Stoney v. East- 
bourne B. 0. So Devonshire (1920), 95 L. J. Oh. 
312. 

402. Add. Annotation : — Consd. Stoney v. East- 
bourne R. 0. So Devonshire (1926), 136 L. T. 
281. 

488. Add. Annotation : — ^Apld. Oho wood v. Lyall, 
[1929] 2 Oh. 406. 

436a. Title deeds — Nature of document 

misconceived.] —There is no clear authority 
that in proce' dings for the production of 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other oases 
where the title to land is in dispute, namely, 
thoprinciple adopted by the Ct. of Appeal in 
A.-w. V. Emeraony No. 433, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent wdl not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Chowood, Ltd. i>. Lyall, [1929] 2 Oh. 406 ; 
98 L. J. Oh. 451. 

437. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


PART IV. SECT. 1. 

318 U* ConveracUions between 

prevUnie owners — Not admissible when 
title deeds are put in .\ — Dunphy v. 
Phillips (1929), J M. P. R. 227.— 
CAN. 

h 1. Surveyors giving conflicting 

evidence— Duty of court to accept etn- 
deTice of surveyor making first examina- 
tion ,] — Shupe V. Lanqenbubo Kupal 
Mdvtoipautt, [19201 3 W. W. R. 706. 
—CAN. 

•q. Subsequent conveyances — Acts 


of possession .] — Matthews v. Goode 
(1923), 56 N a. R. 543.— CAN. 

«t. Survey marks of Croum agents .] — 
Where a Crown grant dosorlbes the 
subject land by reference to the bound- 
aries of a “ measured portion,’* evidence 
of the measurements which were made 
& the survey marks which were erected 
or adopted on such portion by the 
Oown or Its agents on the last occasion, 
preceding the grant, when such portion 
was moasurod as a portion for sale, is 
admlsslbke the purpose of ascertain • 
Ing the boui. larteft of the Crown grant. 


— Currie v. Clarke (1929), 29 8. R. 
N. S. W. 215 ; 46 N. S. W. W. N. 81.— 
AUS. 

PART IV. SECT. 3, SUB-SECT. 2. 

334 III. Not private boundaries.] 

—Dunphy v. Phillips (1929), i M. 
P. K. 227 - CAN. 

PART IV. SECT. 7. 

426 ill. .)— McNeil 8c 

Hinolky, Ltd. v. Hill (N. 8.), [1928] 
2 D. L. R. 951,— CAN. 


BOUNTIES. 

See Charitiks; Prize Law. 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


9. Add. Citation : — revsg. 8. C. sub nom. 86c. 
Stewards & Co., Ltd. v. R. (1900), 17 
T. L. R. Ill, 0. A. 

11a. Communication of acceptance — What 

amounts to — Return of opened bills of quanti- 
ties.] — WiLLcocKS & Barnes v. Paignton 
Co-operative Society, Ltd. (1930), 74 
Sol. Jo. 247. 

18. Add, Annotations : — Refd. Boot (London) v. 
Uttoxeter U. D. 0. (1924), 88 J. P. 118 ; 

HiUas Sc Co. v. Arcos, Ltd. (1932), 147 L. T. 

603. 

20. Add. Annotations: — Consd. Re Meyrick’s 
Settlmt., Meyrick v. Meyriok, [1921] 1 Oh. 

311. Refd. Cohen v Sellar, [1926] 1 K. B. 636. 

21. Add. Annotation : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. • 

83. Add. Annotation: — Refd. Cammell, Laird 

Co. V. Manganese Bronze & Brass Co.. 

[1934] A. 0. 402. 

84. Add. Annotation : — Refd. Kelantan Govem- 

, ment v. Duff Development Co., [1923] A. O. 

396. 

86a. Contract between employer & third party for 
supply of materials — No liability to builder 
lor delay.] — Gaze (W. H.) Sc Sons, Ltd. v. 

Port Talbot Corpn., No. 58a, post. 

86b. Contract with owner of building estate — 
Implied warranties — As to workmanship & 
materials.] — (1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 
built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
Sc workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie. — 
Miller v. Cannon Hill Estates, Ltd., 

[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 144 
L. T. 667 ; 76 Sol. Jo. 166. 

Annotraiion : — Generally, Refd. Hosklus r. Woodham, [1938] 

1 All E. R. 692. 


.]— Pltf. on Dec. 19, 1936, 

entered into an agreement for the purchase 
of a house stated to be “ erected or in the 
course of erection.” The balance of the 
purchase money was to be paid, Sc completion 
to be made, on Jan. 7, 1936, or “so soon 
thereafter as the premises shall be com- 
pletely finished & ready for occupation.” 
On Dec. 19, the house, in addition to* the 
decorations, lacked such things as water- 
taps, baths, & [^ates, & the plastering of the 
walls of the dining-room Sc drawing-room was 
incomplete. Pltf. actually went into occupa- 
tion on Jan. 7, 1936. In May, 1936, he com- 
plained of various defects in the house, Sc 
in this action he relied upon an implied 
warranty that the house should be of the 
same standard of building Sc of finish as was 
the show-house, Sc, in any event, that the 
construction should be carried out in a proper, 
efficient Sc workmanlike manner. It was 
contended that this was the sale of a com- 
pleted house, Sc that there was no such 
implied warranty : — Held : this was a pur- 
chase of a house in the course of erection, & 
not a purchase of a completed house. Sc pltf. 
was, therefore, entitled to rely upon the 
implied warranty. — Perry v. Sharon De- 
velopment Co., Ltd., [1937] 4 All E. R. 390 ; 
81 Sol. Jo. 1021, C. A. 

Annotation : — Consd. Hoskins v. Woodham, [1938] 1 All 
E. R. 692. 

36 d. .]— Pltf. on Mar. 26, 1936, 

urchased from deft., who was developing a 
uilding estate, a recently completed house. 
In the autumn of that year he found that the 
whole of tlie ground floor was damp & com- 
plained to deft. It was found as a fact that 
the dampness was due to the fact that the 
joists to which flooring on the ground floor 
was nailed were embedded in 6 ins. of con- 
crete Sc flush with the surface thereof. 
There was thus no air-space between the 
floor Sc the concrete, but there was a sheet 
of prepared felt. The local bye-law required 
that there shall be an ah-space, but a proviso 
allowed the boards to be laid directly on 
concrete or other similar dry Sc impervious 
foundation : — Held: (1) there is no implied 


PART II. SECT. 1. 

i J. Forfeiivre ofdeposii .] — 

BaTNSS & HoRIB tJ. VANCOUVER 
Board School Trustees (B. C.), 
[19871 8 D. L. H. 698.-~CAN. 

PART 11. SECT. 2. SUB-SECT. 1. 

•a. Repugnant provisions.] — A pro- 
vision for payment on the basis of 
cost plus a peroentatrelf the actual oost 
Is more or less than the contract price 
is repugnant where the contractor has 
made an absolute covenant to do the 
work & furnish the material for a 
definite sum. — Oir v. Forbes (1921), 
62 8. O. R. 1 : 50 D L. R. 165.— UAN. 

sb. Contrad to erect house simUar to 
another house .] — By a building contract 
It was agreed that a house was to be 


erected similar to H.*s house : — Held : 
the house was to be similar to H.*8 
house in the sense that it was to have 
a general likeness in the principal 
points of materials, design, & work- 
manship. — Mayb V . Roberts (1928), 
S. A. S. R. 217.— AUS. 


PART IL SECT. 2, SUB-SECT. 2.— C. 

■ 0 . Contract with Crown — Rent of 
plant .] — Claimant contracted to oon- 
struot certain public works in the 
harbour of Toronto, on a oost plus 
basis. It was (inter alia) agreed that 
the claimant would fumi^ the plant, 
for which he was to receive as rental 
thereof a certain percentage of its 
value per annum for a working season 
of 150 days ; this to be payable when 
each piece ooxnmenoed operation, & 

20 


to cease when determined by resp.'s 
engineer. A portion of this rented 
plant became looked in behind a 
cofler-dam constructed In connection 
with the works In que^ion. It was 
properly there engaged Dn the works, 
but it could not be removed when Its 
work was completed on a>ccount of the 
oofter-dom, & while so retained was not 
available for use, which condition of 
affairs was not due to any fault of the 
contractor : — Held : said portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
contract & was still retained for use on 
the works by resp.’s engineer & the 
claimant was entitled to recover rent 
therefor. — Roger Miller & Sons, 
Ltd. V . R.. [1930J 8. C. R. 293; 2 
D. L. R. 761 ; affff., (19291 Ex. C. R. 
136.— CAN. 
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warranty of fitness for human habitation 
upon a purchase of a new house from a 
builder, if the house is completed at the time 
of the contract for sale ; (2) a floor laid in 
this way did not comply with the bye-law. — 
Hoskins v. Woodham, [1938] 1 All E. R. 692. 

36 e, House reasonably fit for habitation.] 

— Miller v. Cannon Hill Estates, Ltd., 
No. 36b, ante, 

36f. Representation as to material & work- 

manship — Amounts to collateral warranty.] — 

Miller r. Cannon Hill Estates, Ltd., 
No. 36b, ante. 

Compare Sale op Land, No. 2922c, post 

36g. Extent of duty — To purchaser.] — A 

builder who builds a house for sale is under no 
duty either to a future purchaser or to persons 
who come to live in the house to take care 
that it is well constructed safe. 

The principle laid down in Donoghue v. 
Stevenson^ [1932] A. 0. 662, is that there can 
be no duty cast upon the vendor without 
proximate relationship, of which the main 
test is whether there is reasonable opportunity 
for examination between the time of the sale 
or the doing >f the work & the use or con- 
sumption of t ie article by the purchaser. — 
Otto v, Bolton & Norris, [1936] 2 K. B. 
46 ; [1936J 1 All E. R. 960 ; 105 L. J. K. B. 
602 ; 151 L, T. 717 ; 52 T. L. R. 438 ; 80 
wSol. Jo. 306. 

Annotations : — Re!d. Howard v. Furness Houlder Argontino 
Lines, Lt-d. & Brown, Ltd., [19361 2 All E. R. 781 ; Drans- 
tield V. British Insulated Cables, Ltd., [1937 ]4 All E. R. 382. 

36h. To stranger to contract.] — O tto 

V, Bolton & Norris, No. 36g, ante. 

Liability for accident to building owner 
inspecting work.] — See Negliofn^’l, No. 
287a, post, 

37. Add. Anfiotatlon :— 'Retd, Neale v. Richurd- 
son, [1938] 1 All E. R. 753. 

38. Add. Annotation : — Refd. Bean v. Flax ton 
R. D. C., [1929] 1 K. B. 450. 

89. Add. Annotations : — Dlstd. A.-G. v, Denby, 
[1925] Ch. 696. Apld. Bean v, Flaxton 
R. D. C., [1920] 1 K. B. 450. 

43. Add. Annotation : — Consd. Stumbles v, Whit- 
ley (1929), 46 T. L. R. 37. 

45a. .] — Miller v. London County Council, 

No. 65a, post 

47. Add. Annotation : — Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


51. Add, AnnoUUion : — Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. 

55a. Construction of clause.] — (1) A building con- 
tract contained provisions under which the 
date for completion of the works was Nov. 16, 

1931. Clause 31 of the contract provided 
that “ it shall be lawful for the engineer if 
he shall think fit, to grant from time to time, 

at any time or times by writing under his 
hand such extension of time for completion 
of the work & that either prospectively or 
retrospectively, & to assign such other time 
or times for completion as to him may seem 
reasonable.” Clause 37 provided for the 
payment of liquidated damages for delay 
at a specified rate. The contractor did not 
complete the works till July 26, 1932, & on 
Nov. 17, 1932, the engineer issued a certificate 
granting an extension of time to Feb. 7, 

1932, & certifying the amount due to the 
building owner as liquidated damages in 
respect of the period between Feb. 7 & 
July 25, 1932 : — Held : the words “ either 
prosi^ectively or retrospectively ” did not 
confer on the engineer a right to fix the 
extension of time ex post facto when the 
work was completed. They empowered 
him to wait till the cause of delay had ceased 
to operate, <fc then “ retrospectively ” with 
regard to the causes of delay to assign to the 
contractor a new date to work to. The 
extension admittedly proper not having 
been granted in time no liquidated damages 
were payable. 

(2) The contractor claimed to be paid the 
first portion of the retention money, which 
by clause 41 was to bo paid on the issue of 
the certificate of completion. The building 
owner relied on clause 42, which provided 
that ” no sum or sums of money shall be 
considered to be due & owing to the con- 
tractor . , . unless the engineer sliall in 
writing under his hand have certified or 
recommended the amount to be paid as such 
instalment or balance to the contractor.” 
No such certificate bad been given : — Held : 
the retention money claimt*d must be 
either an ” instalment ” or a ‘‘ balance,” & 
a condition precedent had not been com- 
plied with, 80 the action was premature. — 
Miller v . London County Council (1934), 
161 L. T. 426 ; 60 T. L. R. 479. 


PART II. SECT. 2, SUB-SECT. 3. 

■h. Contract to put old houses " in 
first class shape.**)— Held : the phrase 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted. — House Repair & Service 
Co., Ltd. v. Miller (1921), 64 D. L. R. 
116 ; 49 O. L. R. 206.-~OAN. 

■k. ** Extra haul ** dt ** overhaul .**] — 
The view of a contract advanced by 
resp. was that the contract phrases 
“ extra haul ** & “ overhaul have, by 
usage, in oonstmetion contracts, or at 
all events in railway construction con- 
tracts. a special & specific meaning ; & 
that they signify that the length of the 
haul In respect of which the contractor 
was entitled to charge for overhaul, 
was to be ancertained by taking the 
distance, measured along the centre 
line of the railway In process of oon- 
stmetion, between the projections, 
first, of the centre of mass of earth, to 
be excavated in making the cut, & 
second, of the embankment. Sc deduct- 
ing therefrom 500 feet ; the projections > 


being for this purpose the several 
points on the centre Uno nearest the 
respective centres of mass : —Held : 
the alleged usa^ had not been proven. 
It had bf»en established that there was 
a practice widely followed of inserting 
In railway construction contracts a 
clause providing for the computation 
of payment for overhaul according to 
the methcKl contended for by resp. ; 
hut in the text books, en^neerlng 
manuals Sc writings by engineers pro- 
duced. there was no basis tor the view 
that the effect of the words used in the 
present contract is, apart from such 
special stipulations, what was con- 
tended by resp. — Qboroia Construc- 
tion Co, V. Pacipio Great Eastern 
Rt. Co.. [1929J 4 D. L. R. 161 ; 

S. C. R. 630 ; revg., 11929] 1 D. L. R. 
77 ; 35 C. R. C. 204 : 40 B. C. R. 290 ; 
119281 8 W. W. R. 466 ; rew., [1928] 3 
D. L. R. 26 ; 35 O. E. C. X97 ; 40 
B. C. IL 81.— CAN. 


im. ** Impracticable .**] — In a con- 
tract for diamond-drilling, the <lla- 
meter of the bore was to be reduced 
where the continuation of the original 
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size became Impracticable for certain 
reasons : — Held : impracticable did 
not moan physically impossible nor 
commercially unprofitable, but im- 
practicable in the souse in which an 
experienced driller would understand 
that term. — Adelaide Oil Explora- 
tion Co., Ltd. v. Goldfields Diamond 
Drilling Co. (Proprietary), Ltd., 
[19321 S. A. 8. R. 390.— AUS. 


PART II. SECT. 8, SUB-SECT. 2.— C. 

52 ill. .] — Whore the 

architect ordered additional work, 8c 
at that time It was apparent that the 
work orlglnallv C/ontractod for could 
not be oompiotod within the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an Intention to enforoe a 
claim for damage*^ for delay : — Held : 
the contract should not be construed 
BO an to impose npon the contractor 
the obligation of completing the work. 
Including additions, within the time 
fixed.— Grier v. GROBaAS (1923), 54 
O. L. R. 680.— CAM. 



Casei 66— 84a. 


Enolish Am) Empibb Digest Suffleuemt. 


66. Add. Annoialion : — ReM. United States Ship- 
ping Board V. Durrell, [1923] 2 K. B. 739. 

58a. Contract tor supply between employer Sc 

third party.] — A. co. carrying on the bukness 
of builders & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges Sc a park entrance. With the assent 
of the builders, the corpn. conducted the 
. negotiations with a stone firm for the supply 
of the stone which was required for the work 
Sc fixed the quantity Sc price. The contract 
between the builders Sc the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay : — Held : there was no 
implied obligation on the corpn. under the 
contract between them Sc the builders to 
supply the stone ; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm' 
for the builders ; Sc that “ business efficacy** 
did not require that there should be implieQ 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn, were 
not liable to the build rs for such loss. — 
Gaze (W. H.) Sc Sons, Ltd. v. Port Talbot 
Corpn. (1029), 03 J. P. 89 ; 27 L. G. R. 200. 

69. Add. Annotation : — Refd. United States Ship- 
ping Board r, Durrell, [1023] 2 K. B. 739. 

65a. .1 — By a contract in writing dated 

Feb. 21,1912, defts. agreed to build a steamer 
for, & deliver her to, pltf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — “ If the steamer is not 
delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 


damages, Sc not by way of penalty, the sum 
of £10 sterling for each day of delay Sc in 
deduction of the price stipulated hi this 
contract, being excepted omy the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.** As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf.*s much longer 
than otherwise she should nave done. Sc con- 
sequently pltf.*s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages: — Held: (1) the general 
dislocation of the business of defts. Sc those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause Sc 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure. — Matsoukis v. Priestman & Co., 
[1915] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 : 13 Asp. M. L. O: 68 ; 20 Com. 
Cas. 252. 

Annotation : — Rdfd. Lobeauplo r. Orlspln, [1920] 2 K. B. 

714. 

68. Add. Annotation : — Refd. Trade Indemnity 
Co. V. Workington Harbour Sc Dock Board, 
[1937] A. C. 1. 

70. Add. Annotations : — Consd. Alexander v. Web- 
ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Ch. 367. 

71. Add. Annotation : — ^Refd. St^M^dman v. Frigi- 

daire Corpn., [1032] W. N. 248. 
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Part 111. 

78. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 

84. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 AllE. R. 753. 

84a. Architect as arbitrator — Refusal to issue 

certificate.] — Pltf. contracted to build a house 
for deft., for which lie was to be paid by 
instalments when a certificate was given by 
the architect. In case of disputes, the 
ai'chitect was to act as arbitrator. A dispute 
arose, & the architect nominated a person 


Certificates. 

other than himself to act as arbitrator. It 
being pointed out to him that the contract 
provided that he himself should be the 
arbitrator, ho refused to arbitrate or to issue 
a certificate with regard to the final instal- 
ment. Deft, took no steps to appoint a 
new arbitrator, or to stay the present 
action : — Held : it was the duty of the 
architect, acting as arbitrator, to decide 
whether the unissued certificate ought to 
liave been issued. As he had failed to do 
this, the lack of a certificate ^as no bar to 


PART 11. SECT. 4. 

• !. Material departure from 

epecificoHon .] — McInnis v, Qray, 

[1930] 3 D. L, R. 337.— CAN. 

PART 111. SECT. 1. 

78 x»vii. .1 — Dixon r. South 

Au8trali\n Railways Oo&ins. (1923). 
34 C. L. R. 71,— AU8. 

73 xxvUI. — — .] — The engineer's 
oertifloate, required for the payment of 
works speoifled In the oontraot Sc of 


additional work not covered by tbe 
oontraot but ordered by tbe engineer, 
la not a condition precedent to tbe 
right of tbe oontraotor to be paid for 
work done to replace works executed 
in virtue of tbe contract wblcb have 
been destroyed or damaged by an 
act of nature. — D ufrrsns Oonstbuo- 
TTON Co.. Lfb. V. R., (1935} Ex. O. R. 
77.— CAN. 

•84 1. Certifier improperly <n- 

fiueneed.} — Held: the issue of tbe 

22 


cert 1 Act's cortiAoate was not a con- 
dition preoedeut to the right of the- 
contractor to recover payment. — 
Northicrn Construction Oo. v. R., 
119251 2 D, L. R. 582.— CAN. 

tq. Alteration of eontract in 

many deiaile, 1 — Held ; a final certificate 
was not a condition precedent to tbe 
bringing of an action by the contractor 
for the balance due. — MoHanur «. 
Gravelbouro, [1925] 1 D. L R. 995. — 
CAN. 
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§ ltf/8 right to recover the balance of money 
ue. — ^Neaib V. Bichaadson, [1938] 1 All 
E. R. 763 ; 168 L. T, 308 ; 64 T. L. R. 
639; 82 Sol. Jo. 331, C. A. 

87a* yih^n contractor entitled to.]— A building 
contract contained a clause, numbered 30, in 
these words : “ The contractor shall be 

entitled . . . under certificates to be issued 
by the architect to the contractor ... to 
payment by the employer from time to time 
by instalments, when in the opinion of the 
architect actual work to the value of £1,000 
has been executed in accordance with the 
contract, at the rate of 90 per cent, of the 
value of the work so executed in the building 
& materials actually on the site for use on 
the works until the balance in hand amounts 
to the sum of £2,000. ...” By clause 32, 
if any dispute should arise between the em- 
ployer, or the architect on lus behalf, & the 
contractors as to the construction of the 
contract or as to the withholding by 
the architect of any certificate to which the 
contractors might claim to be entitled, the 
dispute was to be referred to an arbitrator. 
By another clause, No. 26, if the contractors 
should suspend the work, except in case of 
a certificate be ing withheld, the architect was 
empowered to give notice to the contractors 
to proceed with the work with all reasonable 
dispatch. Disregard of this notice might 
involve the contractors in serious conse- 
quences. Diuing the progress of the work, 
after £9,000 or more had been paid by the 
employers to the contractors upon cei*tificates, 
given by the architect, the contractors 
claimed that on Mar. 11, 1920, they were 
entitled to a further substantial which 
had not been included in the archit.ect’s 
certificates. The employers insisted th.i,t the 
contractors had been overpaid, & that no 
certificate was due to them. The contractors 
thereupon stopped work, & the architect 
served upon them a notice under clause 20. 


The parties then submitted to an arbitrator 
the ” disputes in regard to (a) the issue of 
certificates, & (6) the validity of the notice 
served by the architect under clause 26 ” of 
the contract. The arbitrator found that on 
May 11, 1929, there remained due to the 
contractors a sum of £793 178. lOd., & awarded 
that ” having regard to the provisions of 
clause 30 ” (which he theh set out as above) 
” the architect had up to the said 11th day 
of Mar. 1929, issued to the contractor 
certificates in rccordance with the terms of 
the contract.” He further awarded that the 
notice given under clause 26 was properly 
given & w'as valid : — Held : the arbitrator 
had erred in his construction of clause 30 
of the contract in holding that, after the 
value of work done & materials on the site 
had reached the sum of £1,000, it was still 
necessary that a round sum of £1,000 should 
be due to the contractors in order to entitle 
them to a certificate ; the construction of 
sect. 30 had not been expressly or specifically 
left to the arbitrator, & his award should 
be set aside for error in law appearing upon 
the face of it. — Absalom (P. R.), Ltd. r. 
Great Western (London) Garden Village 
Society, Ltd., [1933] A. 0. 692 ; 102 L. J. 
K. B. 648 ; 149 L. T. 103 ; 49 T. L. R. 360, 
H. L. 

Annotations ; — Consd. Hltchiiifl v. Britbjh Coal KodniDg 
Procossea, Ltd., [lUSOJ 2 AU E. R. 101. Expld. John Gill 
Contractors, Ltd. o. Broniloy Trading Co. (1936), 62 
T. L. R. 452. 

97. Add, Annotation : — Refd. Neale v, Ricliard- 
son, [1938] 1 All E. R. 763. 

107. Add, Annotation : — Consd. Milestone & Sons, 
Ltd. V. Yates Castle Brewery, Ltd., [1938] 
2 All E. R. 439. 

125. Add, Annotation Refd. Neale v, Richard- 
son, [1938] 1 All E. K. 763. 

126. Add. Annotation : — Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 763. 


Part IV. — Price. 


129. Add. Annotations : — Refd. Larrinaga v: Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 466 ; Trollope 
(Geo.) & Sons v. Martyn Bros. G934), 60 


T. L. R. 664 ; A.-G. of Trinidad & Tobago v. 
Gordon Grant & Co., [1935] A. C. 532; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 
All E. R. 179. 


PART III. SECT. 2. 

o 1. .] — The progreselve eetiraates 

provided for by a road constmetion 
contract under which the contractor 
was entitled to receive on certificates 
based thereon a certain percentage of 
the value of the finished work as 
shown by said estimates : — Held : hot 
to be finally blndinsr between the 
pfutios but to bo subject to revision, — 
lie Noktuern Cartage & Contract- 
ing Co., Ltd., [1937] 1 W. W. R. 186.— 
CAN. 

PART 111. SECT. 8. SUB-SECT. 2.— A. 

102 iv. .) — D*AM0I7B6 V. 

Tr0I8-Pi8T0LE8, [1024] 4 D. L. K. 501. 
—CAN. 

PART IIL SECT. 8, SUB-SECT. C. 

108 ii. .1 — Held: sa soon as a 

dispute arose ft was notified by either 
the arohlteot's oertifloate was 
eliminated aa determining, or as part 


of the machinery for deterroinlog, the 
amount due to the contractor. — 
Pigoott V . Townsend (1926), 27 8. R. 
N. 8. W. 25 ; 44 N. 8. W. W. N. 26.— 
AUS. 

PART IV. SECT. 1. 

a 1. ^ .1 — Under a con- 

tract between a building contractor ft 
an owner the former undertook to 
perform certain work in a substanlial 
ft workmanlike manner & to the full 
satisfaction of the owner, a specified 
amount of the contract price was to bp 
retained until the completion of the 
work & ** the balance ** was to be paid 
thirty days after the completion, the 
owner was to make weekly payments 
to the contractor for labour ft material 
paid for by the contractor during the 
previous week : — Held : under the 
express terms of the contract, entire 
Dcrformanoe was a condition precedent 
to payment of the balance remaining 
un^d to the contractor ft that 

23 


substantial performance was not a 
complianoo with the oontraot enabling 
the contractor to sue. — P as Con- 
struction Co., Ltd. t>. Olenbkt, 
[1931] 1 W. W. R. 100; 1 D. L. R. 
843 ; 39 Man. L. R. 332.— CAN. 

e I. .1 — Modern 

OoNHTBUunoN CXi. V . Shaw, 119231 
3 D. L. R. 893 ; 8 \V. W. R. 301 .—CAN. 

r i. .1 — Toronto 

Radiator Manufaotubi.vo Co. v. 
Alexander (1805), 2 Terr. L. R. 120. — 
CAN. 

st. PercerUage on cost — How cal' 
culcUed.) — A contract entered Into 
between pltfs. ft defts. for the oon- 
struotion of a vessel by pltfs. for defts. 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, conal«;ting of yard, sheds, 
machinery* etc., ft. In addition ten per 
oent. above the cost of all labour ft 
material which entered into the 
construction of the vessel : — Held : 
the ton per cent, must be restricted 

14* 



Caws ISSa^lSOa. Enoush akd Emfibe 

120a* Work abandoned*] — Smalx & 

Sons, Ltd. t;. Middlesex Beal Estates, 
Ltd., [1921] W. N. 245. 

182. Add* Annotation : — Retd. Oolley v. Overseas 
Exporters, [1921] 3 K. B. 302, 

185. Add* Annotations : — Dlstd. Bshelby v* 

Federated European Bank, Ltd., [1932] 1 
K. B. 423. Refd. Sagar v* Eidehalgh & Son, 
Ltd., [1931] 1 Oh. 31Q. 

186. Add* Annotation : — Consd. Sagar v, Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 

188. Add* Annotation ; — Refd. Sagar v* Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 


Digest Supplement. 
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142* Add. Annotation Refd* Sagar v* Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 

148. Add* Annotation: — Refd. Trollope (Geo.) & 
Sons V. Martyn Bros. (1934), 60 T. L. R. 644. 
144. Annotation For “ [1910] read “ [1949].” 
Add* Annotations : — Dlstd* Eshelby v. 

Federated European Bank, Ltd., [1932] 1 
{ K. B. 423. Refd. Sagar v* Ridehalgh & Son, 

I Ltd., [1931] 1 Oh. 310. 

; 145. Add* Annotation : — Refd. Moriarty v* Regent’s 
Garage Oo., [1921] 1 K. B. 423. 

147a. .] — Smau. & Sons, Ltd. v, Mid- 

dlesex Real Estates, Ltd., [1921] W. N. 
246. 


Part V. — Payment. 

171. Add* Annotations: — Consd. Re Mahmoud & 1 National Benefit Assurance Go., Ltd. [1931] 
Ispahan!, [1921 ] 2 K. B. 716. Apld. Be j 1 Oh. 46. 


Part VI. — Alterations, Additions and Omissions. 


IgOa, Excavation In rock.] — A contractor 

agreed to erect a convali --cent liome & agreed 
{inter alia) that the couditions of contract 
contained in Bill No.l of the bills of quantities 
should form part of the contract. These bills 
were to be deemed to have been prepared in 
accordance with the standard method of 
measurement of building works last issued by 
the ('bartered Surveyors’ Institution, which 
required that, where practicable, the nature 
of the soil should bo described attention 
drawn to any existing trial holes, & that 
excavation in rock should bo given 8ei)arately, 
Bill No. I of the bills of quantities referred 
the contractor to the drawings, the block 


plan & the site to satisfy himself as to the 
local conditions ihe full extept & nature of 
the opeiations. The bills of quantities con- 
tained no separate item for excavation in 
rock. The existence of rock upon the site 
was known to the architect. It was not, 
however, shown upon any of the plans nor 
referred to in the bills of quantities : — Held : 
in the circumstances, the contractor was 
entitled to treat the excavation in rock as an 
extra, & to be paid the extra cost of the 
excavation plus a fair profit. — Bryant & 
Son, Ltd. v. Birmingham Hospital Satur- 
day Fund, [1938] 1 All F. li. 503. 


to labour & material eupplled by 
pltfH. ft should uot be extended to 
include engines, tanks, & other articles 
which were provided by dofts. & with 
the supplying of which pltfs. had 
nothing to do. — B okhnkb v. Backman 
<1922), 55 N. S. R. 325.— CAN. 


PART IV. SECT. 2. 


136 i. Omeral rule.] — Fisher v. Cox 
<1921), 64 N. S. R. 226 ; 57 D. L. R, 
567.— CAN. 

136 li. .1 — La CJroix Brothers 

& Co. V, Cook (Soek.), 11926 J 4 D. L. R. 
747 ; [19261 3 W. W. R. 385 —CAN. 

186 iv. .1 — Webster v. McIn- 
tosh (Sask.), [1027] 3 D. L. R. 116; 
11927 1 2 W. W. R. 838.— CAN. 

186 V. .] — Evans v . Draper 

(Saak.), [1927] 4 D. L. R. 1079 ; [1927] 
3 W. W. R. 507.— CAN. 

h (p. 367) I. .1— 

Speirb, Ltd. v. Petersen, [1924] 
S. C. 428.— SCOT. 


141 Iv a. .1 — Lyall 

V. Clark, [1933] 2 D. L. R. 737.— 
CAN. 

146 ill. .] — WiLUAMR V. 

Stewart & Cameron, Ltd., [1923] 
4 D. L. R. 866, 3 W. W. R. 1024,- 
GAN. 


149 1. Work comjMed after date 
spedfied—Waiiver*} — Dvffbrin <Don- 


STRUOnON Oo. V. Thorold, [1920] 4 
D. L. R. 132,— CAN. 

sz. How calculated.] — The amount to 
which a contracuir Is entitled on a 
auarUum meruit is the value of the work 
from the point of view of the value of 
the services rendered by him, not the 
benefit to the person for whom the 
work is done. Meaning of “ cost " 
discussed. — Jamieson Construction 
O o„ Ltd. v * Lacombb & North 
Western Ry., [1926] 2 D. L. R. 653 ; 
[19261 1 W. W. R. 628 ; 22 Alta. L. R. 
165.— GAN. 

Ba. Hlegal contract.] — Where In the 
csoTTvlng out of an illegal building con- 
tract the contractor’s work & materials 
have been Incorporated into a building 
he cannot recover on a quantum meruit 
based on defte.’ retention of the 
premises, since the latter is unable to 
exercise an option to return the 
materials. In order to recover upon a 
quantum meruit there must be some 
evidenoe of a fresh oontraot to pay for 
the work done. — Farrell e. Sawitbei 
(Sask.), [1929] 4 D. L. R. 889 ; 3 
W. W. R. 23,— CAN. 

PART V. 

C (p. 373) I. ABcertained by in- 

tention of petriies.] — Hanson v . Parks, 
(19261 3 D. L. R. 1103.— CAN. 

r i. .1 — Held: to make 

the. 20 per cent, retained by the owner 
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a valid security for completion of the 
work, the architect In certifying 80 per 
cent, due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking. — Hopoood v. 
Fkener (1921). 62 D. L. R. 419 ; 62 
S. C. li. 634.— CAN. 

h (p. 374) i. Owner giving 

promieeory notes in default of cash - — 
Notes discounted with bank interest 
paid.}— Smith v. McCutohkon, [1922] 
1 W. W. R. 306 ; 67 D. L. R. 564 ; 
31 Man. L. R. 413.— CAN. 

Bb. Under cost plus percentage agree- 
merU — Pan of material supplied by 
Owner — Bight of contractor to percentage 
on coat of such material.] — ^mith v * 
McOdtchkon, [1022]! W. W. R. 306; 
67 D. L. R. 654 ; 31 M^. L. R. 413. 
—CAN. 


PART VI. SECT. 1. 

f i. Materials encountered in 

eararation ^] — On a contract for dam 
construction the contractor was held 
unable to recover extra for bardpan 
excavation, since the material was 
earth within the contract ; nor could 
he recover for rock excavation, or for 
remote & unjustified extras, — Bibbop 
(W. i;). Ltd. v . James Haclaren ft 
Oo., (19371 2 D. L. R. 625 ; 7 F. L. J. 
(Can.) 19.— CAN. 
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196. Add. Annotation : — ^Reld. Trollope (Geo.) & 
Sons V, Martyn Bros. (1934), 60 T. L. R. 
644. 

199. Add* Annotations : — Consd. Diamantidi r. 
Grosvenor Securities, Ltd. & Guildhall Trust, 
Ltd., [1937] 1 AU E. R. 703. Refd. Trade 
Indemnity Co. v. Workington Harbour & 
Dock Board, [1936] 1 All E. R. 454. 

200. Add. Annotation : — Refd. Trade Indemnity 


Co. V. Workington Harbour & Dock Board, 
[1936] 1 AU E. R. 454. 

202. Add. Annotation : — Refd, Trade Indemnity 
Co. V. Workington Harbom* & Dock Board, 
[1936] 1 All E. R. 454. 

211. Add. Annotation : — ^Gonsd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 

215. Add. Annotation : — Refd. Wisbech R. C. v. 
Ward. [1927] 2 K. B. 650. 


Part VII. — M^iintenance and Defect Clauses. 

222. Add. Annotation : — Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


Part VIII. — Breach 

225a. Approval of council’s surveyor & inspector — 
Subsequent discovery of breach of contract — 
Whether approval conclusive.] — Defts. agreed 
to build for pltfs. a numjber of houses in 


of the Contract. 

accordance with certain plans & specitlca- 
tions, the work to be carried out to the 
satisfaction of the surveyor & the sanitary 
inspector of the urban district council. 


PART VI. SECT. 2. SUB-SECT. 1. 

186 i. Written contract — Evidence to 
vary inadmissible .] — Karsoaard v. 
Bailey. [1931] 1 D. L. R. 85.— CAN. 

sd. Prices for extras agreed on.] — 
Blais r. Paradis, [1933] S. C, K. 452; 
[1933] 4 D. L. R. 814.— CAN. 

at. Contract uylth municipality — Oom- 
pulsory employment of labour .] — A 
municipality which compels a con- 
tniotor to empioy labour from men on 
public relief, thereby increasing: his 
costs, is liable In darnaffcs for the varia- 
tion In the contract. — O ueuico v. Sud- 
bury, [1937] 2 D. L. R. 92. — CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

195 ii. .] — Where a con- 

tractor chooses to adopt a more 
expensive method of carrying out his 
contract than the contract properly 
Interpreted calls for the loss is his own. 
— Georoia Construction Co. v. 
Pacific Great Eastern Ry. Co. 
(B. C.). [1929] 1 D. L. R. 77 ; [19281 
3 W. W. R. 466; on appeal, [1929] 4 
D. L. K. 161 ; S. C. R. 630 — CAN. 

e (p. 380) i. .] — A contract 

for the execution of road making works 
for a municipal council provided that 
no extra works done by the contractor 
would bo paid for unless there were an 
order in writing & a certlflcate of the 
engrineer in respect of them. Pltf. 
alleged that certain extra works were 
in fact done at the oral request of the 
engineer & with his knowledge, & that 
certain of the extra works were actually 
paid for by progress payments on the 
work completed, that deft, stood by & 
took the benefit of the extra works, & 
that he thereby had been Induced to 
boUeve that deft, would not require 
written orders, & had acted to his 
detriment in the belief so induced ; — 
Held : even if these allegations were 
proved, they did not establish either 
waiver or estoppel. — Bysouth v. Suire 
OF Blackburn & Mitcham (No. 2), 
[1928] V. L. R. 562 ; [1928] Argus 

L. R. 337.— AUS. 

80 . EnftrecoRfroef.]— Pltf. contracted 
to perform the whole of the works 
required in & about the construction 
of a concrete retaining wall for deft, 
for a fixed price according to a certain 
plan Sc si^ifioation. The contract 
provided that the specification should 
form Sc be construct as forming part 
of the agreement. It also required 
pltf. to build the wall in a certain 
position. This involved removing a 
sand bank. The plan showed a bank 


approximately G ft. In width. Pltf. 
claimed that the bank was 12 ft. in 
width, & he brought an action on the 
common counts for the work & labour 
done In removing the extra 6 ft. : — 
Held : the contract was an entire 
contract to build the wall for a fixed 
price & that inasmuch as the specifica- 
tion was. Sc the plan was net, expressly 
incorporated in the contract, pltf.’s 
obligation to complete the works for 
the agreed price was not affected by 
the alleged imderstatomont in the plan, 
& ther(fforo he was not entitled to 
recovc ' payment for extra work 
occdsioncL^ thereby. — Walker v. 
Randwicr Municipality Council 
(1930), 30 S. R. N. S. W. 84 ; 47 
N. S. W. W. N. 29.— AUS. 

se. Altematire methods of carrj/ing 
out contract.] — Where there arc equiva- 
lent methods for carrying out the con- 
tract no extras tauHcd i»y the adoption 
of one may bo recovered without a 
new agreement. — Quebec v. Dumont, 
L1930J 1 D. L. R. 440.— CAN. 

PART VI. SECT. 8. SUB-SECT. 1. 

gd- No estimate given.] — Price 

V . SwiF'r Canadian Co., Ltd. (1932), 
4 M. P. R. 543.— CAN. 

PART VI. SECT. 3. SUB-SECT. 2. 

216 i. Right of contractor to abandtm 
contract.] — The contract In question 
was for the construction of an Ice Pier 
at Barrington Passage, N. S. The 
spociflcatlon {inter alia) provided that 
the foundations for the crib “ must bo 
excavated by moans of a dredge to the 
rock & cleared off by a diver.’* This 
the contractor found more difficult 
than he anticipated. Sc he told the 
District Engineer that the excavation 
by dredge was impossible of perform- 
ance. Thereupon the District Kn- 
^^oer verbally relieved him of the 
dredging, the foundation area for crib 
to be levelled off with bags of con- 
crete, etc., but refused to put the 
instniotlons in writing. The con- 
tractor would not carry on, & the 
work was taken out of his hands for 
delay in execution of the contract. 
Henoe the present action for damages 
alleged to have been suffered : — Held : 
if a party by bis contract charges him- 
self with an obligation possible to be 
performed be must make good, unless 
the performance becomes Imposslblo 
in law or In fact, or by the conduct 
of the other party. If what is a^eed 
is possible Sc lawful, it must be done. 
The changes in the work under the 
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contract made by the District En- 
gineer ill this case wore not matters 
of dotal), but. from an engineering 
standpoint, wore fiin(lamonta.l changes 
which could only bo authorised by the 
Chief Eiiglueor. — Boone v, H,, [1933] 
Ex. C. K. 33; revad. (1934] 3 D. L. R. 
161 ; S. O. R. 457.— CAN. 

PART VII, 

f _ — Dr/ec< due to unsuUahilitu 
of suljject' mutter of contract — Method of 
repair,] — Held . the obligation of the 
contractor was not affected by the 
alh'ged fact that the material was not 
suitable to the climatic conditions. 
If a method of repair as satisfactory 
but less 6 X]) 0 UHlve than that called 
for by the contract oould bo secured 
by the owner, ho should be bound to 
a(304^pt It. — B lome V . Regina (City), 
11920) 1 W. W. R. 311 ; 50 D. L. R. 
93 ; 13 A)la. L. U. 94.— CAN. 

fid. h'iuhility of contractor for dejects — 
Materials supplied by contractor .] — 
Webster v. MolNToaii (Sask.), [1927] 
3 D. L. R. 116 : [1927] 2 W. W. K. 
838.— CAN. 

222 i. Notice to remedy defects — 
Failure to comply with — Liability of 
contractor.] — Where a contractor was 
notlllfwl of defects by the owner Sc 
wrongly Insisted that they wore trifling 
& could ho fixed up at slight expense, 
hut the owner refused to accept repalrH 
of that sort & employed a oarpentor to 
do the nooessary work : — Held : the 
contractor had all the notice & oppor- 
tunity to repair properly which he 
oould have claimed, even If the con- 
tract bad expressly provided for such 
notice. — Webster v. Mol ntohh ( Sask. ), 
[19271 3 D. L. R. 115 ; [1927] 2 

W. W. R. 838.— CAN. 

PART VIII. SECT. 1. 

k 1. Different contractors for 

building dt joiner work .] — A builder 
coutrocteil to carry out the building Sc 
plastering work in connection with the 
erection of a house, Sc another con- 
tractor undertook to canr out the 
Joiner work. The builder finished his 
work, Sc the owner accepted possession 
of the house Sc paid two Insfalmonts 
of the account. Afterwards the out- 
side walls began to crack. Sc It was dis- 
covered that the walls were off the 
plumb. In an action by the builder 
for the balance of his account, the 
owner averred that the defect in the 
walls was occasioned by the use of 
faulty materials in the construction 
of the concrete floors by the builder. 
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The houses were completed to the satis- 
faction of the surveyor & the inspector, & 
pltfs. sold them at a profit. In fact the 
express agreement to cement & the implied 
agreement to do the work properly had been 
broken, & on complaint by the purchasers 
pltfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had approved of the work, 
that pltfs., having sold tne houses at a profit, 
had suffered no damage, & that, as the repairs 
were only an act of generositv, pltfs. could not 
recover the cost : — Held : there being in the 
contract no statement that the approval 
of the surveyor & the inspector was to be 
final & conclusive, their approval was only 
a superadded protection, & pltfs. were 
entitled to recover the difference between the 
value of the houses as they ought to have 
been when completed & their value in fact. 
— Newton Abbot Development Co., Ltd. 
r. Stockman Bros. (1931), 47 T. L. R. 616. 

225b. Liability for defects limited to defects dis- 
covered within five years — Discovery within 
ffve years — Effect on subsequent discoveries,] 
— A district council employed contractors to 
make a road, the contract containing the 
following clause : “ Should It at any time 
subsequent to the termination of the period of 
, maintenance up to but not exceeding a period 
of five years from the date of the completion 
of the works be disco veiod that the terms of 
this specification have been violated by the 
execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
good such work & to recover the cost thereof 
from the contractor . . : — Held : the 

council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, & such discovery 
did not entitle the council to recover for 
defects thereafter discovered. — M^rsden 
Urban District Council v. Sharp (1931), 
48 T. L. R. 23, C. A. 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided {inter 
alia) that deft, should begin the works im- 


mediately after possession of the site was 
given to him, & should reg^arly proceed with 
Sc complete the same within six months after 
the date of the plans being passed by the local 
authority. Sc that if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft, 
requiring him to proceed. Sc on failure of deft, 
bo comply with such notice for thirty days 
pltf. should be entitled to enter upon Sc take 
possession of the works Sc site Sc employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July b4, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, suf the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days* notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act. Sc the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft, by pltf., 
had deft, completed the house to the roofing- 
in at the time agreed by the terms of his 
contract. — Mertrns r. Home Freeholds 
Co., [1921] 2 K. B. 526 ; 90 L. J. K. B. 707 ; 
126 L. T. 355. C. A. 

230b. House Improperly built — Difference 

between value in fact & proper value.] — 

Newton Abbot Development Co., Ltd. v. 
Stockman Bros., No. 225a, ante. 


The builder averred that the damage 
to the wallB waB caused by the use of 
unBoaaoned timber in the oonstruotfon 
of the roof by tho other contractor. 
Neither of these avormente was 
oHtabliHbod at the proof, but either of 
them might have been tho cause of 
the cracking of the walls : — Held : 
broach of contract had not been 
ostabllBhed against purBuer, & he was 
entitled to decree for the balance of 
the contract price. — O arruthkrs t>. 
MacQrkoor. [19271 8. C. 81 ft.— SCOT. 

tf. Deposit of fuTuis aa security for 
dm construction — Default by employer — 
Return of honds,\ — Canadian Terminal 
System, Ltd. v. Kingston Corpn., 
[1938] S. 0. R. 106 ; [1935] 4 D. L. R. 
713.~-CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

• (p. 388) 1. .]— Whore a 

builder prepares plans & specllioatlonH 
for work that ho constructs, there in 
no rule of law that ho thereby assumes 
the rosponalbllity of an arohltoot A: 
is under tho some liability. It is a 


question of fact whether in the oir- 
cumstaucea of each particular case a 
necessary inference arises that the 
builder represented that ho was com- 
petent to fulfil the full duties of an 
architect. — S tein v, Anderson, [1937] 
N. Z. L. R. 491 ; 13 N. Z. L. J. 179.— 
N.Z. 

r (p. 389) I. 

Where no time had been Ret for the 
completion of a roof, whioh deft, 
agreed to build on pltf.*B hotel, & at 
the expiration of a reasonable time the 
contraotor loft It unfinished, & the 
owner agreed to the contractor under- 
taking to complete it within a further 
period : — Held : the oontraotor was 
not liable In damages where, within 
that period, the unfinished condition 
of the roof resulted In its destruction 
by a storm & oonaequentual damage by 
rain to the hotel. — D umont r. Landry 
(S ask.), [1927] 3 D. L. R. 606 ; [1927] 
2 W. W. B. 869.— CAN. 

b (p. 389) i. .]— Doe & 

Roman Catholic Epibcopax Oorpn. 
OF Diocese op London, in Ontario 
V. Canadian Surety Oo., Blonde v, 
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Doe, [1937] S. C. R. 1 ; 1 D. L. R. 
145.— CAN. 

e (p. 389) i. Right to general 

damages — Not where no evidence of 
loss beyond specific damage.] — Evans tJ. 
Draper (Saak.), [1927] 4 D. L. R. 
1079 ; [19271 3 W. W. R. 607.— CAN. 

h (p. 390) i. Cost of aUeratim.] 

— Where a building as constructed does 
not comply in respect to the quality 
of the work or material with that 
called for by the contract the measure 
of damages is the coBt«pf such altera- 
tions or repairs as are neoossekry to 
bring about oom^lanoe with the con- 
tract. — Pearson -Burleigh, Ltd. v. 
Pioneer Grain Co., Ltd^ [1933] 1 
W. W. R. 179; 1 D. L. R. 714; 41 
Man. L. R. 65.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 2. 

b I. Failure to furnish plan.] — Held : 
delay & loss from spring flood of river 
were not attributable to delay in fur- 
nisbiiig plan. Sc therefore employer 
was not liable.— C reelman e. Cana- 
dian Pacific Railway, {19321 4 
D. L. R. 798.— CAN. 
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23S« Add, Annotation : — Refd. Widnes Foundry 
(1926), Ltd. V, OeUulose Acetate Silk Go. 
(1931), 47 T. L. R. 481. 

243* Add, Annotations : — ^Retd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. R. 373 ; Pearl Assur- 
ance Co. V, South Africa Union Government, 
[1934] A. C. 570, 

262. Add, Annotation : — ^Apld. Sagar v, Ridehalgh 
& Son. Ltd,, [1931] 1 Ch. 310. 

268. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

265a. .] — A bill will not lie to compel the 

performance of an agreement to build an 


house. — B brington u. Aynbsly (1788), 2 
Bro. C. C. 341 ; 2 Dick. 692 ; 21 B. R. 440. 

273a. Non-oomplianoe with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan to be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs, approved a plan, but 
it was oojected to by the Board of Works : — 
Held: deft, must specificallv perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.— CuBiTT V. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 

AnnotatUm : — Refd. Wolverhampton Corpn. v. Emmons, 
[19011 1 K. B. 615. 


Part IX. — Excuses for Non-Performance. 


279. Add, Annoiaiions : — Refd. I.arrinaga v. Soc. 
Franco- Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 465 ; Trollope (Geo.) & 
Sons V, Martyn Bros. (1934), 50 T. L. R. 644 ; 
A.-G. of Trinidad & Tobago v, Gordon Grant 
& Co., [1935’ A. C. 532; Chandler Bros., 
Ltd. V, Bosw( U, [1936] 3 All E. R. 179. 

282. Add, Annoiationa : — Aa to (2) Refd. Mertens 
V, Home Freeholds Co., [1921] 2 K. B. 626 ; 
Dominion Coal Co. v, Maskinonge 8.S. Co., 
[1922 ] 2 K. B. 132 ; Larrinaga v, Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 466 ; Cantiere Navale Triestina 
V, Handelsvertretung der Russe Soz. Fod.- 
Naphtha Export (1925), 94 L. J. K. B. 679; 
Kursell v. Timber Operators A- Contractors, 
[1927] 1 K, B. 298 ; The Peneic^e, [1028] 
P. 180 ; Hyman v, Hyman, Hup.hcs v 
Hughes, [1929] P. 1; May v, May '(l0?0), 
98 L. J. K. B. 770 ; Walton Harvey, Ltd. t; 
Walker & Homfraya, Ltd., [1931] 1 Ch. 274 ; 
BeU V, Lever Bros., Ltd. (1931), 146 L. T. 
268. 

286a. Brought about by contractor’s 

own act.] — M eutens v . Home FKEEHOLre 
Co., No. 230a, ante, 

287a. Indemnity Act, 1920 (c. 48 ) — ** Direct 


& particular Interference with business — 
What Is.] — The claimant whose business was 
that of a steam-trawler owner had a contract 
with a firm of trawler builders to build for 
him a number of trawlers. Before the 
builders had commenced to build the trawlers 
so contracted for the Admiralty issued an 
order to them under Reg. 8a of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s contract with the 
builders. By reason of the order ho suffered 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), s. 2 (1) (b) & Sched., Part II. : — Held : 
the Admiralty’s knowledge of the contract 
was wholly immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result that claimant was not entitled 
to compensation. — Bj^ck v, Admibalty 
Combs., [1924] 1 K, B. 061 ; 93 L. J. K. B. 
341 ; 130 L. T. 711 ; 40 T. L. R. 316 ; 68 
Sol. Jo. 866, 0. A. 

Annotation : — Refd. Brocklobonk, Ltd. v. II., [1925] 1 K. B. 

62. 


Part X. — Forfeiture. 

298. Add. Annotation : — Refd. United States Shipping Board v. Durrell, [1923] 2 K. B. 739. 


FART VIll. SECT. 3, SUB-SECT. 1. 

243 i. Deduction of value of in- 

completed work with fifty per cent, 
thereon — PenoHy.\ — MacDonald v. 
North West Biscuit Co,. [1924] i 
D. L. R. 987 ; 1 W. W. U. 795.~CAN. 

PART VIll. SECT. 3, SUB-SECT. 2. 

•i. Owner taking poesestion before 
completion .) — Cassidy (A. W.) 8c Co, v. 
Hicks (Saak.). [1929] 2 D. L. R. 363.— 
CAN. 

PART IX. SECT. 1. 

r f. .] — A contractor who entered 

Into a contract with a municipality for 
the oonstmotion of a sower system is 
boond to do the work necessajry to 
shore up the sides of the trenches when 
he is m^ with a condition of the soil 
ffenerallT known as qnloksand : 8c 
that fact is not a sufficient cause which 
would justify the ct, to set aside the 


contract on the ground that its per- 
fonnoDce Is ImposBlble. Even If the 
contract provides that the work will 
be performed under the supervision 
of tho city engineer, the contractor 
cannot complain, of the fact that the 
engineers had not given him any 
Instructions or advice as to tho way 
the trenches should bo cribbed, os he 
was at liberty to do such work in his 
own way without the permission of 
the engineer aa long as the latter was 
not making any formal objection. — 
Rivet v. La Corporation du Village 
DE ST.-J 08 HEa, 1X9321 S. C. R. I.— 
CAN. 

PART IX. SECT. 3. 
sg. Supply of defeettoe malerial8 ,\ — 
In an amoa wherein the contractor 
sued to recover the l>alanoo of tho 
contra^ price unpaid under a con- 
tract to drill an oil well, 3c the owner 
pleaded that the contract had not been 
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completed, it was found that tho con- 
tractor had oarrlod out tho contract 
except with respect to bailing tho well, 
& that ho was prevented from doing 
BO because tho casing pipe supplied by 
tho owner was too light 8c had col- 
lapsed : — Held : therefore, the cose 
was one conalng under the principle 
that where under tho .terms of a 
building contract mutual obligations 
are imposed on both parties with 
respect to carrying out tho contract, 8c 
as a result of the failure of the owner to 
fulfil his obligations the contractor 
is unable to finish tho work com- 
pletely, tho fact that the work was not 
fully completed does not disentitle the 
contractor to recover tho full contract 
price. — U nion Drilling & Deveiop- 
MBNT Co., Ltd. v. Capital Oil & 
Natural Gas Co., Ltd.. [19311 1 
W. W. B. 786 ; a/fd,, (19311 2 D. L. R. 
841 "2 w. V. R. 4(58 : watt., 11931] 3 
D. L. R. 666.— CAN. 
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Part XI. — Materials. 


812. Annotation: — As to (1) Apld. Be Blyth 

Shipbuilding & Dry Docks Oo. Forster v, 
Blyth Shipbuilding & Dry Docks Co., [1026] 
Oh. 494. 

816. Add, Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
Shipbuilding & Dry Docks Co., [1926] Oh. 
494. 

818. Add, Annotation : — Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
494. 

319. Add, Annotation : — Dlstd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding &; Dry Docks Co., [1926] Oh. 

819a. .] — A shipbuilding contract pro- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
,keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used 
the workmanship were to be subject. Clause 6 

' provided that from & after payment by the 
purchasers to the buil( crs of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 


property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building CO. for enforcing their security : — 
Held : certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her ” within the above clause so as to become 
the property of the purchasers. — Re Blyth 
Shipbuilding & Dry Docks Co., Forster 
V, Blyth Shipbuilding & Dry Docks Co., 
[1926] Oh. 494; 95 L. J. Ch. 350 ; 134 

L. T. 643, 0. A. 

Annolaliona: — Beld. Behoke r. Bede Shipping Co., [1927] 
1 K. B. 649 ; Cammell, Laird &, Co, v, Mangranese Bronze 
& Brass Co., [1934] A. C. 402. 

325a. Erection of temporary building lor special 
purpose — Agreement lor return ol materials.] 

— Pltf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
tor the borough of H., as before with altera- 
tions, for £19 lOs. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood 
Held : deft, was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf, — Fuller v, Pattrick 
(1849), 18 L. J. Q. B. 230 ; 13 L. T. O. S. 
185 ; 13 Jur. 561. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


84*0. Add, Annotation : — Consd. Earle v. Hems- 
worth R. I). 0. (1928), 140 L. T. 69. 

841. Add, Annotations: — As to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
As to (2) Retd. Re Fenton, Ex p, Fenton 
Textile Assocn, (1930), 99 L. J. Ch. 858. 
.48 to (3) Apld. Re City Life Assce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 

842. Add, Annotation :> — Reid. Jones v. Oceanic 
Steam Navigation Co,, [1924] 2 K. B. 730. 

842a. .] — Pltfs. claimed £1,000 being retention 

moneys due from defts. to a firm of con- 
tractors. Pltfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum mth S,, the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 


XI. SECT. 2, SUB-SECT. 1. 

1. .) — An unpaid builder as 


the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent, of the v^ue of the work, including 
extras. The balance of 10 per cent, of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank untU the ^ final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 

BtniotioD. — N. P. A. Ceobtliar Fibm 
V, Bharma (1927), 1. L. R. 6 Baa. 87.— 
IND. 


such has no lien npon the bnildlnff In 
hl8 poBseaaion for the balance due to 
him, uuleae under the contract for con- 
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It was included without distinction in the 
architect’s final certificate for £1,848 10«. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments A: to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms : “In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. C. for retention 
moneys in respect of the G. housing scheme. 
& for which‘your receipt shall be a sufficient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as A when the 
same is received by you.” Due notice of 
that assignment was given by pltfs. to defts. 
on the following day. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. A C. Bank. These debentures were 
dated at varTous periods from Feb. 1, 1900, 
to Feb. 2, 1924, A they charged the under- 
taking A property, both present A future, 
of the contractors, the charge being a specific 
charge on their freehold A leasehold property, 
machinery, goodwill, A uncalled capital A 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge# 
or charge on any of the assets in priority to 
the debentures. A receiver for the debenture 
holders was appointed in Oct. 1;'^24, A he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their as-signment in priority to tlie 
debenture holders, A on the architect’s 
certificate being given in Jan. 1927, defts. 
declined to interplead A paid the retention 
moneys to the receiver for the debenture 
holders : — Held : the assignment in question 
was a good legal assignment A pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
A although It did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 2.5, A Law of Pro- 
perty Act, 1925 (c. 20), 8. 136. It could be 


sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment. — 
Earle (G. A T.) (1925), Ltd. v. Hemsworth 
Rural District Council (1928), 140 L. T. 
69 ; 44 T, L. R. 758, 0. A. 

344. Add. AnnotcUiona : — Refd. Cottage Club 
Estates v, Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Re Wait. [1927] 1 
Oh. 606 ;«Ear]o t? Hemsworth R. D. C. (1928), 
140 L. T. 69 ; Williams v. Atlantic Assurance 
Co. (1932), 37 Com. Cas. 304. 

345, Add, Annotations: — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. Ill; Earle r. Hemsworth 
R. D. C. (1928), 44 T. L. R. 605. 

46a. Effect of — On contractor’s rights under 
arbitration clause.] — Building contractors as- 
signed to a bank all money duo A to be- 
come due to them under a building contract, 
which contained an arbn. clause, A the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation A extra payment, recourse was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal ” or “ other remedy ” 
for the debt within Law of Property Act, 
1925 J^c. 20), s. 13f5 (1), A were not passed 
A transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion A enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
A he must make his award in favour of the 
building owners. — Cottage Club Estates 
V. Woodside Estates Co. (Amersham), [1928] 
2 K. B. 463; 97 L. J. K. B. 72; 139 L. T. 
353 ; 44 T. L. R. 20 ; 33 Com. Cas. 97. 

347. Add. Annotation : — Consd. A limed AnguUia 
Bin Hadjeo Muhamed Halleli Angullia v. 
Estate A Trust Ag^mcies (1927), Ltd., [1938] 
A. C. 024. 

348. Add. Annotation : — Consd. Ahmed Angullia 
Bin Hiwljeo Mohamod Salleh Angullia v. 
Estate A Trust Agencies (1927), Ltd., [1938]* 
A. C. 624. 

349. Add. Annotation : — Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate A Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 


Part Xlll. — Substituted Contracts and Sub-Contracts. 


363. Add. Annotation : — Consd. Milestone A Sons, 
Ltd. V. Yates Castle Brewery* Ltd., [1938] 
2 All E. R. 439. 

365a. On architect’s certificate — Validity.] — 

Pltfs. contracted to build a hotel for defts., 
the contract being in the standard form 
recommended by the Royal Institute of 
British Architects (1909 edition). When 
the greater part of the work had been com- 
plete A paid for, pltfs. went into liquidation. 
The balance of the contract price outetanding 


at that time was £1,234 16s. 6d. As to 
£643 Os, 9d., port of that balance, defts. 
contended tliat they were entitled by the 
terms of tlie contract to pay it direct to 
various subcontractors, who had been nomi- 
nated by, defts.’ architect. TJie architect 
had issued a certificate in favour of the con- 
tractors, including sums due to subcon- 
tractors, A later, in some cases on the day 
on which the writ in this action was issued, 
A in others at a later date, gave certificates 
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in respect of tlie same matters in favour of 
the subcontractors. No contractual obliga* 
tion to the subcontractors was pleaded, but 
reliance was placed upon a clause in the 
contract which said that such sums should 
be paid to the subcontractor by the con- 
tractor or by the employer as the architect 
should direct : — Held : the certificates in 
favour of the subcontractors were invalid, 
& did not empower dofts. to^pay the sub- 
contractors direct. — Melestonb Sons, Jjtd. 
V. Yates Castle Brewery, Ltd., [1938] 2 
AU E. R. 439. 

869a. Dismissal of sub- contractor at request 

of employer.] — Deft., a contractor, had con- 
tracted to divert a road for a county council, 
&, as incidental to that purpose, to make a 
tunnel. The work of excavating for the 
tunnel was sub-contracted to a firm called 
C. Bros. This firm was later turned into a 
limited co. &; a receiver was appointed by the 
debenture holders. The receiver elected to 
complete the sub-contract, but, hampered 
by lack of money, he was unable to proceed 
with the work at the speed the contract 
required. The head contract contained a 
clause giving the engineers of the county" 
council, if they were dissatisfied with any sub‘ 
contractor, power to require his removal. 
The sub-contract, which contained many 
revisions in similar terms to those in the 
ead contract, contained no clause providing 
for the contingency of he engineers giving 
a notice under the above clause. The 
engineers served such a notice ; Held : (1) as 
the parties had the head contract before them 
when they entered into the sub-contract, 
they must be taken to have had in con- 
templation the possibility of the engineers 
giving such a notice, & a term could not be 
implied in the sub-contract ^ving the con- 
tractor power, as between him & the sub- 
contractor, upon such a notice being given, 
to put an end to the sub-contract ; (2) a 
recital that the sub-contractor had agreed to 
carry out the work in accordance with the 
terms of the principal •contract did not. 


where other clauses were expressly included, 
incorporate the clause of the principal con- 
tract here in question ; (3) the effect of the 
giving of the notice was to give the sub- 
contractor the right to sue for breach of 
contract or upon a qtuirUum meruit basis. 
He was not obliged to wait until the date of 
completion arrived & then sue on a breach 
of contract. — Chandler Bros., Ltd. v, 
Boswell, [1936] 3 All E. B. 179 ; 80 Sol. Jo. 
951, 0. A. 

878a. Liability for Injury to workman.] — ^Pltf. was 
a workman engaged in building operations. 
The first defts. were the general contractors, 
& the second defts. were subcontractors 
engaged in putting in the staircases in a new 
building. At the material time, there was a 
ladder (provided by the general contractors) 
from the ground up to the second floor, but no 
ladder from the ground to the first floor. 
The subcontractors had put in a staircase 
from the ground to the first floor, which 
was incomplete in the following respects ; 
there was no handrail or bannisters, none of 
the risers were in, & one tread, the tenth from 
the bottom, & immediately beneath a landing 
half-way up the staircase, was missing. 
Pltf., almost immediately before the accident, 
had gone up this staircase without mishap, 
which he explained by saying that he went 
up two steps at a time, but, upon coming 
down, his foot slipped though the hole due 
to the missing tread, & he was seriously 
injured: — Held: (1) pltf. had no cause of 
action against the subcontractors, as the 
staircase was obviously incomplete ; (2) the 
absence of a ladder from the grotmd to the 
first floor was not in effect an invitation to 
workmen to use the incomplete staircase ; 
(3) the contractors had no power to invite or 
license any person to use the incomplete 
staircase, which could only bo done by the 
subcontractors ; (4) the accident was due to 
pltf.’s own want of care, & the action failed. — 
Howard r. Farmer & Son, Ltd., [1938] 2 
AU E. R. 296 ; 82 Sol. Jo. 361, C. A. 


Part XIV. — Guarantees and Sureties 


888a. — Loans to debtor by creditor.] — A firm 

of contractors agreed to construct a new & 
enlarged dock. The Dock Board required a 
guarantee for the performance of the contract 
& defts. gave a joint & several bond in the 
sum of £60,000 conditioned for the due per- 
formance of the contract : — Held : ( 1 ) this 
was a contract of guarantee & not of insur- 
ance ; (2) by clause 7 of the agreement the 
Dock Board had made it clear that they were 
a non-disclosing body & they had thereby 
contracted out of any duty to disclose ; 

PART XIII. SECT. 2. SUB-SECT. 2* 

n 1. lyismissaJ of sub-conirador 

hy architect,}— a Bub-oontraot<)r, 
gave pltf., a contractor, a price for 
oertaln work in oonnootlon with a 
building. Tho contractor was bo\md 
by genera) oondltlona of contract ; 
those oonditions were not defined nor 
in the contemplation of tho parties 
when the sub -contractor's prloe was 
given & aoooptod, nor did he ever 


(3) loans of £45,000 made to the contractors 
by the Dock Board out of a fund provided 
by the Treasury under Trade Facilities Act, 
1921 (c. 65), & of which the guarantors had 
no knowledge, were outside the construction 
contract & therefore outside the guarantee; 
& no certificate of the Dock Board engineer, 
though agreed to be final & binding upon 
them, could make the guaraiftors liable in 
respect of such loans ; (4) such advances, 
though repayable by an increased percentage 
of retention money, were not a variation of 


pending agednat aub-ooniracior — LiabilUy 
for adUa tax,] — Hops (Henrt) A: Sons, 
Ltd. V, Shssht (Riohard) & Sons 
(1922), 62 O. L. R. 287.-~CAN. 

e 1. ^ .1 — Contractors : — 

Heid : entitled to damages for breach 
of contract bv sub-contractors by 
reason of materiala not being delivered 
in time. — H ope (Henbt) fit Sons, 
Ltd. V. SmuEnr (Richard) S: Sons 
(1922), 62 O. L. R. 237.— CAN. 


become party to thorn, although they 
were referred to & incorporated In 
oortolu spedfloations according to 
which the sub -contractor was bound 
tb work ; — Held : the sub -contractor 
was not bound by a term in the general 
oonditions whereby the architect had 
power to dispiiss a sub -contractor. — 
OsnuRN r. Legoett, (19301 S. A. S. H. 
346.— AUS. 

878 U. Hedkanie*a Hen aatton 
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the contract & therefore not a discharge of 
the guarantors. — Trade Indemnity Co., 
Ltd. V. Workington Harbour & Dock 
Board, [1937] A. C. 1 ; [1936] 1 All E. R. 
454 ; 106 L. J. K. B. 183 ; 154 L. T. 607 ; 
41 Com. Cas. 186, H. L. 

3S3b« Bond to indemnify road authority — 

Authority stated to be rural district council — 
Authority In fact county council.] — On June 6, 
1930, in consideration of the issue by pltf. co. 
of a bond on behalf of F. in favour of the 
Gower R.D.C.,” in connection with a con- 
tract for road improvement, defts. undertook 
to indemnify pltf. co. against aU losses in- 
curred in consequence of having issued the 
bond. On July 4, 1930, pltf. co. & F. 
bound themselves by a bond issued in favour 
of the Glamorgan C.C. which had by virtue 
of the Local Government Act, 1929 (c. 17), 


s. 30, become the competent road authority 
on Apr. 1, 1930. Pltf. co. became liable to 
perform its obligations under the bond, & it 
thereupon sought to be indemnified by defts. 
Defts. did not know, when they gave their 
undertaking that the Glamorgan C.C. had 
become the competent road authority ; — 
Held: (1) the maxim ignorantia legis 

neminem excusat was not applicable ; (2) the 
words in the undertaking in favour of the 
Gower R.D.C.” were not mere surplusage 
& immaterial, & it could not be inferred 
that defts. meant “ the competent road 
authority ; (3) there was no evidence that 
defts. misled pltf. co. by their conduct, & 
defts. were not estopped from saying that 
they had never agreed to indemnify pltf. co. — 
Provident Accident & White Cross In- 
surance Co., Ltd. v, Dahne & White, 
[1937] 2 All E. R. 256 ; 81 Sol. Jo. 421. 


Part XV. — Arbitration Clauses. 


836. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

387. Add. A nnotaiion : — Consd. Czamikow r. Roth, 
Schmidt, [1922] 2 K. 13, 4 78. 

888. Add. Annotation : — Refd. Czarnikow v. Roth» 
Schmidt, [1922] 2 K. B. 478, 

388a. Clause restricting time for opening reference 
— “ Until after completion of works — Mean- 
ing of.] — The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from tlu^ 
building owner pa^^ent for all work executed. 
Condition 32 provides that in case any differ- 
ence shall arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 
the works.” During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 

PART XV. SECT. 1. 

h i. .] — A contract for the con- 

stmotlon of a covered way from the 
mainland to a llghthonso contained 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract & Ite execution to 
the employers* engineer, while the 
second part referred any dispute or 
claim arising after, or consequent on, 
the completion of the contract to 
another engdneer. A dispute having 
arisen as to the rate payalbe for the 
removal of certain rook, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
by the oontniotors for payment of sums 
alleged to be due under the contract & 
for damages : — Held : as the work was 
stlU In progress, the first part of the 
arbn. clause applied, it L>elQg Im- 
material that the work had been taken 
out of the hands of the pursuers. & 
action sisted to allow the arbn. to 

E rooeed. — C bawford c. Northebn 
iIQHTBOUBBS COMBS., [1925] 8. C. 

(H. L.) 22.— SCOT. 


a sum certified by the architect within the 
stipulated time, &> thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, &> the arbitrator made an award in 
his favour for the money due to him under 
the contract : — Field : the words ” until 
after the completion of the works ” in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily. — Smith 
V. Martin, [1925] 1 K. B. 745; 94 L. J. K. B. 
645 ; 133 L. T. 196, C. A. 

390. Add, Annotation : — Refd. Trade Indemnity 
Co. V. Workington Harbour & Dock Board, 
[1937] A. C. 1. 

397a. Manner in which work done.] — 

Prestige & Co., Ltd. v, Bretteul, [1938] 
4 All E. R. 346 ; 55 T. L. R. 59 ; 82 Sol. Jo. 
920, C. A. 

had been a repudiation of the contract, 
yet In the exercise of Its discretion 
under the sect, the ct. should not 
compel pltf. to accept a tribunal which 
In the circumstances had become un- 
suitable for the determination of the 
dispute which had arisen. The matter 
should therefore stand over to enable 
the parties to agree upon another 
arbitrator ; falling such agreement the 
appeal should bo dismissed. — Modern 
I tOAD Construction Co. I^y., Ltd. 
V , Melbourne Harbour Trust 
C oMRS., 11932] V. L. R. 276 ; Argus 
L. R. 237.— AUS. 

PART XV. SECT. 4. 

0 i. .1 — A building contract 

contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers’ engineer, who in fact 
Buporintendod & directed the work : — 
Held : as the contractors hod agreed 
to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
Interested party with a bios. — Craw- 
ford t). Northern LioHTbousES 
OOMRS., 119261 8. 0. (H. L.) 22.~-SCOT, 


li. Breach of contract aUeged 

againM engineer — Engineer appointed by 
contract as wrbitraior ^ — One of the con- 
ditions of a road -making contract 
between pltf. deft, provided that 
any dispute relating to any alleged 
breach of contreust by deft, should 
from time to time bo referred to & 
be decided by the award of doft.’s 
engineer. Alleging that by reason of 
breaches of toe contract committed 
by deft, by its engineer deft, had re- 

S udlated the contract, which repudia- 
on pltf. had elected to accept as a 
resoia^on of the contract, pltf. brought 
an action for damages or for work Sc 
labour done. Deft, applied under 
Arbn. Act, 1928, s. 5, for a stay of the 
proceeding. It was admitted by pltf. 
that the breaches of contract alleged 
were amongst the matters agreed to 
be referred. Deeming himself bound 
by authority: — Held: although deft, 
was otherwise entitled to have the 
prooeedlnn stayed until the matters 
agreed to be referred had been referred 
to the appointed arbitrator, in which 
case the ct. could afterwards deter- 
mine whether on his decision there 
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Part XVI. — ^Architects and Engineers. 


425* Add. Annoiationa :-—FoiLd, Boynton v. 
Bichardson (1024), 60 Sol. Jo. 107. Consd. 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. 

425a. Interim certificates.] — Pltfs., a 

local authority, made a contract with 
builders under which deft, was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificates, Sc he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence : — 
Held : as the certificates were only interim 
certificates, & as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, Sc the action failed — Wisbech 
Rural District Council v. Ward, [1928] 2 
K. B. 1 ; 97 L. J. K. B. 66 ; 138 L. T. 308 ; 
91 J. P. 200 ; 44 T. L. R. 02 ; 26 L. G. R. 10, 
‘ C.A. 

428. Add. Annotation : — Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 666. 

434. Add. Annotation : — Dlstd. Nixon v. Erith 
U. D. 0., [1924] 1 K. B. 87. 


486. Add. AnnoteUion : — Refd. Nixon v. Erith 
U. D. 0., [1924] 1 K. B. 819. 

443a. Abandonment after commencement 

of st^ge — Scale fee.] — Defts. employed pltf, 
as architect in connection with the erection 
of a new town hall. It was agreed that his 
fees should be in accordance with the scale 
of professional charges of the Royal Institute 
of British Architects. This sc^e provided 
that, in cases where the project was 
abandoned, the fee payable depended upon 
the stage of the work that had been com- 
pleted, being in the present case (a) for 
preparing sketch design Sc making approxi- 
mate estimate, one-quarter of the total fee, 
Sc (b) for preparing drawings Sc particulars 
sufficient to enable quantities to be prepared, 
two-thirds of the total foe. When stage 
(a) had been completed Sc stage (b) nearly so, 
defts. abandoned the scheme. They con- 
tended that, as stage (6) had not been com- 
pleted, no fee was due to pltf. in respect of 
that stage. Sc that the only amount due to 
him was that due in respect of stage (a) : — 
Held : defts., having instructed pltf. to 
proceed with stage (6), had lost their right 
of abandoning Sc terminating his employ- 
ment at the end of stage {a). They were 
therefore under an obligation to aUow him 
to earn the fee for stage (6), &, having broken 
their contract, they were liable to pay him 
for the work actually done in respect 


PART XVI. SECT. 1. 

oi. Urumali fled person .] — 

Held : a person illegally employed 
oould not thereby found a olaLm (or 
admission to the Association of Pro- 
fessioual EDgiueers os being a person 
“ practising as a professional engineer 
under Engineering Profession Act, 
Man. 1020 (c. 38), s. 7. — lie Enginekr- 
iNO Profession Act, Re Johnson, 
il922] 3 W. W. R. 424 ; 70 D. L. R. 
101.— CAN. 

■1. Termination of appointment — By 
verbal oancellaHon given to archite(^*s 
assistant — Record of cancellation made 
by architect.] — Held: efleotlvo. — Row- 
LEY V. Cook, [1920] 2 W. W. R. 331 ; 
62 D. L. R. 709.— CAN. 

ig. Suspension order — Jppeal .] — 
Appeal to a judge from a suspension 
order under sect. 22 of Ontario Archi* 
toots Act is not final. The judge’s 
order is appealable to the Of., of Appeal. 
— Hynes e, Swart^ (10381 1 D. L. H. 
29 ; sub nom. Re Hynes & Swartz, 
[1938] O. R. 77.— CAN. 

•h. — — Grounds for,] — More ne^fll- 
gonoe in his professional duties will not 
warrant the suspension of on architect 
for profossioniU inlsoonduot. — S wartz 
V. Ontario Association of Ar<^hi- 
TEOTS Rkoi8tr.\tion Boari), [1938] 1 
D. L. R. 509.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 1.— A. 

■j. Whether archUect liable for mis- 
takes of sureepor.] — Harries, Hall Sc 
EIrusb V, South Sabnia Properttbs, 
Ltd., South Sarnia Properties, Ltd. 
V. Baird Sc Baird (Out.), [19281 4 
D. L. R. 872: on appeal. [1929] 2 
D. L. R. 821 ; 63 0. L. R. 697.— CAN. 

PART XVI. SECT. 2. SUB-SEOT. 1.— C. 

am. ReHremeni of architect — Subse- 
segnent discovery of inaccuracy in plans. ] 


— Pltf., an architect, sued for pro- 
fessional fees, & deft., building owner, 
counterclaimed for damages for neg- 
ligence on the ground that certain 
measurements in the plans prepared 
by pltf, wore inaccurate, & that he had 
been put to additional expense by 
reason thereof. After the plans were 
prepared, but before the Inaccuracies 
were discovered, the parties quarrelled 
& pltf. retired from the employment 
on terms which ho set out In a letter 
to deft, as follows : ** As your decision 
to carry out the erection of garage 
contrary to the instructions Issued by 
mo to contractor entirely overrides my 
authority Sc loaves me without any 
Bocnrlty that the work will be done as 
I direct, I accept your offer to be 
relieved of all responsiblll^ in con- 
nection with same. . . The magis- 
trate gave judgment for pltf. on the 
counterclaim on the ground that the 
arrangement between the parties re- 
lieved pltf. from all responsibliity in 
respect of the plans : — Held : the 
arrangement between the parties only 
relieved the arohlteot from responsi- 
bility in connection with the erection 
of the work In accordance with the 

1 _ . ared Sc did not relieve 

dm from any re^onsibillty which he 
had incurred by reason of defects in 
the plans Sc sp^fications which were 
not known to the building owner at the 
time. — Murnane v. Steerk, [1934] 
W. A. L. R. 98.— AUS. 

PART XVI. SECT. 2, SUB-SECT. 2 

k i. In giving dedsiems .] — 

Where the -owner’s en^eer is made 
arbitrator, he must guard against 
being undnly iuduenoed by his em- 
ployers ; & if it appears that he is so 
biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — B lomb v. 
Regina (Oity), [1920] 1 W. W. R. 

3 ^ 


311 ; 60 D. L. R. 93 ; 13 Alta. L. R. 
94.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 8. 

■1. Advertisement by unregistered 
architect — Formerly on register but 
struck off .] — R. V. Suewbrooks, [1931] 
3 W. W. R. 97 ; 50 Can. C. C. 365 ; 
44 B. O. R. 313.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 1 

d i. .]— Pltf. ’.—Held : en- 

titled to payment for plane adopted & 
used, although there was no express 
contract to that effect. — Sinclair v. 
Land Settle.ment Board (B. C.), 
(19251 2 D. L. R. 1050.— CAN. 

g i. Work done before registrar 

tion as architect .] — A person employed 
as an arohitect who is not registered, 
& whose ei^uployment is discontinued 
before he becomes registered, cannot 
roooYer for his services. — Rowley v. 
Cook, [19201 2 W. W. R. 331 ; 62 
D. L. R. 709.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 2 

k i. Plans approved by employer — 
To be used at future date.}— Held : 
employer bound to pay, even though 
the building contemplated was never 
erected. — Q uirk v. Town •op Sydney 
Minks (1923), 56 N. 8. R. 281.— CAN. 

PART XVI. SECT. 8. SUB-SECT. 8. 

445 ii. . ] — An arohitect employed 

to prepare plans is entitled to be paid 
a hiir remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work Sc does 
not ereot the baUdings contemplated 
by the plans. — H utohinbon v. Zive 
(1927), 48 N. L. R. 451.— S. AF. 

445 UL .] — Bridgman v. Vol- 

LANS (Man.), [1928] 3 D. L. R. 679 - 
0AJ4. 
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of siage (6). — Thomas v, Hammersmith 458. Add. Annotations : — Apld. Higgins v. North- 
Borouqh Council, [1938] 3 All E. R. 203 ; ampton County Borough (1920), 90 J. P. 

82 Sol. Jo. 683, 0. A. 82. Refd. Shipley Urban District Council v. 


448. Add. Annotation : — Refd. Graves v. Cohen I 
(1929), 46 T. L. R. 121. 

452a. General Housing Memorandum 

No. 4.] — Elkington v. Wandsworth Corpn. 
(1924), 41 T. L. R. 76 ; 88 J. P. Jo. 702. 


Bradford Corpn. (1936), 179 L. T. Jo. 476. 

Sect. 4.-~REGISTRATI0N. 

See Architects (Registration) Act, 1931 
(c. 33). 


PART XVI. SECT. 8. SUB-SECT. 4. 

0 (p. 445) i. an 

architect, prepared plans for& superin- 
tended the erection of a building esti- 
mated to cost $175,000. After $50,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 34 per cent., amounting 
to $6,125, Intimating that the fuU 
charge for his services would be 6 per 


cent, of the estimated cost. Deft, con- 
sidered the claim excessive, & dispensed 
with pltf. *8 further services: — Held: 
pltf. should be awarded for his sorvicoi 
up to the time of his dismissal, incl udiu^ 
damages for dismissal, the sum of 
$8,000.— OoBB t>. Roy, [1921] 54 

N. a. R. 136 : 57 D. L. R. 2J2.~CAN. 

n (p. 445) I. .] — Dallyn v. 

Niagara Falls City, [19341 4 D. L. R. 
798.— CAN. 


•t. Reasonable remur^eraHon.l — In the 
absence of adequate proof of pro- 
fessional usage which would require 
the employer to remunerate the 
architect In terms of the tariff framed 
under Architects & Quantity Surveyors 
(FTivate) Act, No. 18 of 1927, the 
latter is entitled to a reasonable 
remuneration for the sorvioes he 
rendered. — MoKinlay v. Rorvik, 
11935] N. L. R. 80.— S. AF. 





Cases IS— 116a. 


ENttLISH AND EhPIEE DiGEST SUPPLEMENT. 


BUILDING SOCIETIES. 
Part III. — Rules. 


18. Add* Annotation : — Cozisd* Hole v, Gamsey, 
[1930] A. 0. 472. 

14, Add, Annotation : — Consd, Hole v. GarnBey. 

[1030] A. 0. 472. 

15. Add, Annotation : — Consd. Re United Citizens' 
Investment Trust (1931), 101 L. J. Ch. 17. 

17. Add, Annotation : — Apld. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


19. Add, Annotation : — Consd. Hole v, Garnsey, 

[1030] A. C. 472. 

20. Add, Annotations : — Consd. Re Quinn & 
National Catholic Benefit & Thrift Soc,*8 
Arbitration, [1921] 2 Ch. 318 ; Hole v, Gam- 
sey, [1930] A. C. 472. 

28. Add, Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Part IV. — Officers. 


86. Add. Annotation : — Refd. Deuchar v. Gas 
Light & Coke Co., [1024] 2 Ch. 426. 

37, Add, Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
, Harrow Koad Permanent Bldg. Soc., [1921] 
2 Ch. 438. 


65a. S, P. R. V. Hastie (1863), Le. & Ca. 269; 
1 New Rep. 336 ; 32 L. J. M. C. 63 ; 7 L. T. 
696 ; 27 J. P. 86 ; 9 Jur. N. S. 236 ; 9 
Cox, C. C. 264 ; 169 B. R. 1391 ; sub nom. 
R. V, Hartie, 11 W. R. 293, C. C. R. 


Part VI. — Shares. 

84. Add. Annotation : — Consd. Re United Citizens’ 86. Add, Annotation : — Consd. Re United Citizens’ 

Investment Trust (1931), 101 L, J. Ch. 17. Investment Trust (1931), 101 L. J. Ch. 17. 

85. Add. AnnoUUion : — Consd. Re United Citizens’ 101. Add. Annotation: — Refd. Re Burradon & 

Investment Trust (1031), 101 L. J. Ch. 17. Coxlodge Coal Co. (1930), 23 B. W. C. C. 7. 


110. Add, Citation: — subsequent 
[1921] 2 Ch. 438, C. A. 

110a. Rights & benefits under — Whether 

transferable.] — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, No. 230a, post, 

112. Add, Annotations: — Asia (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. v. Western 
Suburban Si Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 4.S8. As to (3) Refd. Sun 
Permanent Benefit. Bldg. Soc. v. Western 
Suburban A Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

115a, Collateral security for first mortgage.] — 

An estate co. in respect of two separate 
advances for the purposes of one building 
estate mtged. two separate sets of plots of 
that estate with a building society. 1 1 further 
secured each advance by a collateral charge. 
These collateral charges were second mtges. 
& each contained a clause stating that Law of 


Property Act, 1925 (c. 20), s. 93, should 
apply to the charge. It was most probable 
that it was intended that that clause was 
intended to negative such application. The 
estate co. had executed another mtge. with 
the same society in respect of quite different 
land & the society, not Deing satisfied with the 
security in this case, refused to allow the 
collateral mtges. to be released unless this 
third mtge. was also redeemed. It was con- 
tended that as the society was forbidden by 
statute to lend money on the security of a 
second mtge., the collateral mtges. were 
invalid & inoperative : — Held : (1) the Build- 
ing Societies Act, 1894 (c. 47), s. 13, for- 
bidding an advance on land subject to a 
prior mtge. does not make void a second 
mtge. where the society already has a first 
mt^e. as security for the same ‘debt. The 
society can fortify its position by taking a 
second mtge. ; (2) the collateral mtge. being 
good, the society was entitled in the circum- 
stances to consolidate this mtge. with the 
third mtge. & to refuse to redeem unless the 
debts outstanding under both mtges. were 
satisfied in full. 


Part VII. — Advances. 

proceedings^ 


PART VII. BBCT. 2. 

Right to partial rdoase of mortgaoed property ,] — Aimon v. Faibbanks (1876), 10 N. 8. R. (1 IL ft O.) 

40T.— CAN. 

34 
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Consideration of a verbal collateral agree- 
ment to release houses from a mtge. upon 
payment of £400 iipon the sale of each house. 
— Hayks Bridge Estate v. Portman Build- 
ing Society, [1936] 2 All E. B. 1400. 

119. Add, Citation : — aubaequent proceedinga^ 
[1921] 2 Ch. 438, 0. A. 

123a. Effect of attornment clause.] — In a mtge. to 
a building society, power to distrain arising 
from an attornment clause reserving merely 
a nominal rent has no practical value. A 
proviso, in an attornment clause under which 
the mtgor. becomes tenant from year to 
year, that the society, after its power of 
sale has arisen, may terminate the ye«arly 
tenancy created by the clause by re-entering 
& taking possession without notice to the 
borrower, does not make re-entry taking 
possession the only means, other than the 
giving of six months* notice, by which the 
society can terminate the tenancy. Pro- 
ceedings in ct. by the society for possession 
are tantamount to re-entry <te taking pos- 
session. Therefore, on the taking of pro- 
ceedings, the yearly tenancy becomes a 
tenancy at will, terminated by the claim 
for possession. — Woolwich Equitable 
Building Society v, Preston, [1938] Ch. 
129 ; 107 L. J. Ch. 63 ; 64 T. L. R. 80 ; 81 
Sol. Jo. 943 ; svb nom. WooLwicH Equitable 
Building Society v, Oriston, 158 L, T. 
210 . 

134. Add, Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. • 

142. Add, Annotation : — Refd. Re United Citizens’ 
Investment Trust (1931), 140 l.i T. 213. 

146. Add, Annotation: — Refd. Sun Peimanent 
Benefit Bldg. Soc. v. Western Suburoiin & 
Harrow Road Permanent Bldg. Soc. (1921'. 
91 L. J. Ch. 74. 

147. Add, Annotation : — Refd. Waring v, London 
& Manchester Assurance Co., [1936] Ch. 310. 

155. Add, Annotation : — Refd. Hayes Bridge 


Estate V. Portman Building Society, [1936] 
2 AU E. R. 1400. 

158a. .] — Kidderminster Mutual Benefit 

Building Society v. Haddock (1936), 80 
Sol. Jo. 466. 

161. Alter this case add : — 

-.] — See, now. Law of Property Act, 1926 
(c. 20), s. 115. 

174. Alter this case add 

-,y—8ee, now, Law of Property Act, 1926 
(c. 20), 8. 116. 

174a. Transfer of property & shares — No release 
from covenant — Liability on covenant.] — 

Deft, received from pltf. building society an 
advance upon mtge. of certain property, 
such advance being regulated by the number 
of advanced shares held by him. He 
subsequently transferred the equity of re- 
demption in the property &; his shares to a 
third party. The rules provided that when 
that had been done the transferee should be 
liable for all subscriptions & that the board 
of the society might grant to the original 
mtgor., at his cost & charges, a release 
from all future liability in respect thereof. 
The covenant in the mtge. was to pay the 
money advanced to him & also such other 
subscriptions & payments as may become 
payable in respect of the shares : — Held : 
the proper construction of the covenant was 
that the original mtgor. was liable to pay all 
sums due in respect- of sutdi shares whoever 
the shareholder migiit be ; tk, the proper 
construction of the rules was that in order to 
be released from the covtmant, he must obtain 
a release from the board. — West Bromwich 
Building Society v, BuLiiOcic, [1936] 1 
All E. R. 887 ; 80 SoJ. Jo. 654. 

182. Aft-er this case add : — 

-.] — See, now, Law of Property Act, 1926 
(c.20),e. 115 (9). 

I 184. Add, Annotalionn .•--Refd. Sweet v, Mac- 
diarmid (or Henderson) (1920), 7 Tax Oas. 
040 ; Inland Revenue Comrs. v. Hay (1924), 
8 3 ax Oas. 636. 


Part VIII. — Borrowing and Loans. 


187a. For purchase of mortgages Whether pur- 
pose of society.] — Sun Building Society r. 
Western Suburban & Harrow Road 
Building Society, No. 230a, post, 

190. Add, Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 83. 

198. Add, Annotations: — As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 639. Refd. Bowling 
V. Cox, [1926] A. C. 751 ; Re Simms, Ex p. 
Trustee v, William Simms. Ltd- & GUlett 
(1933), 176 L. T. Jo. 142. Generally, Mentd. 
Dominion Coal Co- v, Mackinonge S.S. Co., 
[1922] 2 K. B. 132 ; Boston Corpn. r. 
Fenwick (1923), 129 •L, T. 766; Holt v. 


Markham, [1923] 1 K. B. 504 ; Cantiare 
San Rocco 8. A. v, Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226 ; Anchor 
Donaldson v. Crossland, [1929] A. C. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K, B. 292. 

202. Add, Annotation : — Refd. Joochimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

208. Add, Annotation : — Refd* Re United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

220. Add, Annotations : — Consd. Re Airedale Co- 
operative Worsted Manufacturing Society, 
Ltd., [1933] Ch. 639. Refd. Bowling v, Cox, 
[1920] A. 0. 751 ; Re Simms, Ex p, 3*rustee 
V. William Simms. Ltd. & Gillott (1933), 176 
L. T. Jo. 142. 


PART Vll. SECT. 8. 

Ml. Assumption of mortgags by pur- 
chamer — Mon}hlv instalments unpaid — 
Rights of purdkwcr. J—Stabk v, Sbxp- 
HXBD (1881). 28 Gr. 316.— CAN. 

PART VII. SECT. 4. 

24 I. Determination of amount pay- 


able — lAabUiiy for losses incurred in j 
management of society,] — Held : under 
tbe iDtge. in question 8c tbe bye-laws 
At rtdes of the sodety. the society could 
not charge against the mtge. a share of 
losses incurred In tbe management or 
the society. — L kx v, Canadian Mutual 
Loan Co. (1908). 28 C. L. T. 166 ; 6 

36 


O. L. R. 471 ; 2 O. W. R. 370.— CAN, 

PART VII. SECT. 5. SUB-SECT. 2. 

t. For the existing '* Held ** paragraph 
read Held : pltf. was entitled to 
foreclose for the whole amount due. 
to be computed acoordlng to the mlu^. ‘ 



Cases 228 — 285a. English and Empieb Digest Supplement, 


Part IX. — Investment or Other Application of Surplus Funds. 


228. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Oh. 438. 

230. Add. Citation : — euhaequent proceedings^ 
[1021] 2 Oh. 438, 0. A. 

280a. Insufficient surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it a^ees to transfer 
such benefits as it itself enjoys, that it 
cannot do. Pltf. society was in liquidation, 
^ in May, 1919, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of thirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete,* 
pltf, society issued a writ for specific per* 
formance. Subsequently the parties by 
agreement stated a specif case for the opinion 
of the ct as to, amongst other things, whether 
• the contract was vXtra vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 


favour of pltf. society : — Held : (1) although 
the contract might be infra vires in its incep- 
tion, notwithstanding that deft, society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an Investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, &; as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building. Society v. 
Western Suburban & Harrow Road 
Building Society, [1921] 2 Oh. 438; 91 
L. J. Oh. 74 ; 126 L. T. 782 ; 37 T. L. R. 
844 ; 66 Sol. Jo. 734, 0. A. 


Part X. — Disputes. 

242. Add. Citation 37 J. P. 468. 1 L. C. C. (1027), 137 L. T. 40. 

251. Add. Annotation: — Retd. Northwood t>. ' 277. Add. Citation ; — 37 J. P. 468. 


Part XII. — Amalgamation and Transfer, 


285a. Amalgamation — Effect of 1874 Act, s. 33 — 
Dissolution of constituent societies un- 
necessary.] — By a contract dated Sept. 16, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1926, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, &, on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 

PART X. SECT. 1. 

243 U. .1— The rules of the 

building society provided that every 
dispute arising between members of 
the society or any person claiming 
through or under a mombor or under 


H. Equitable B.B. Society & the H. 
Permanent B.B. Society were united & became 
one society under the name of the H. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 
notice to the registrar, &; consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acte had been complied with. 

a member of the eoclety or not, such 
question not being a dispute within 
the rules & sect. 36 of the Act. — 
Bolton & Dovtns Buildino Co., Ltd. 
V . Darling Downs Building Society, 
[1935] Q. S. R. 237.— AUS, 


the rules of the society or any officer 
thereof should be referred to arbn. : — 
Held : the effect of the rules of the 
society & soot. 36 of Building Societies 
Act, 1886, was Aot to oust the juris- 
diction of the ot. to determine a 
question vrhether a certain person was 
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The vendor contended that this was not 
necessary as under 1877 Act, s. 6, the 
registration operated as a conveyance of the 
property which was then vested in the H. 
Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, 8. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 6, could operate without 
any qualification: — Held: 1874 Act, s. 33, 
& 1877 Act, s. 5, contemplated that a union 
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of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, A; 1877 Act, 
8. 6, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any. A; until he had 
done so he had not produced to the purchaser 
a proper title. — Re Fryer A Hampson’s 
Contract (1929), 140 L. T. 680, 0. A. 

5b. Property vesting In united society — 

Dependent on terms of instrument of union.] — 

Be Fryer & Hampson’s Contract, No. 286a, 
ante. 


Part XIII.- 

293 . Add. Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

204 . Add, AmiotcUion : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

298 . Add, Annotaiion : — Refd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

305 . Add, Annotation : — Refd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

807 . Add, Citation : — subsequent proceedings ^ [1921] 
2 Ch. 438, C. A. 

810 . Add, Annotaiion Refd. Re United Citizens* 
Investment Trust (1931), 101 L. J. CL 17. 

818 . Add, Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

814 . Add, Annotation : — Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 

816 . Add, Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 


Dissolution. 

848 . Add. Annotation : — Refd. Re United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

844 . Add, Annotation : — Generally^ Refd. Be 
United Citizens* Investment Trust (1931), 
146 L. T. 213. 

349 . Add. Annotation : — Refd. Re United Citizens’ 
Investment Trust, [1932] 1 Ch. 396. 

359 . Add. Annotation : — Refd. Re United Citizens* 
Investment Trust (1931), 146 L. T. 213. 

365 . Add, Annotation : — Consd. Re United Citizens* 
Investment Trust (1931), 101 L. J. Ch. 17. 

370 . Add. Annotations : — yl'J to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 639. Refd. Bowling 
V. Cox, [1926] A. O. 751 ; Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett 
(1933), 176 L. T. Jo. 142. 


BURGLARY AND THEFT INSURANCE. 

See Insukance. 
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Oases SOft— 140b. English and Empibe Digest Supplement. 

BURIAL AND CREMATION. 

Part I. — Rights and Duties of Executors and Others as to 

Burial. 

20a. Not freehold estate — No personal estate — 47. Add. Annotation: — Refd. Barnett v, Oohen, 

3 & 4 Will. 4, 0 . 104.] — OAJtTBB V. Beard [1021] 2 K. B. 461. 

(1839), 10 Sim. 7 ; 3 Jur. 632 ; 69 B. R. 614. this case add 

Annotation: — Held. Ae Rhodes, Rhodes v. Rhodes (1890), -.] — See, now, Law Reform (Mis- 

44 Clh. D. 94. cellaneous Provisions) Act, 1934 (c. 41), 

s. 2 (3). 

46. 50 a. Verbal Instructions by deceased for 

Ford, elaborate funeral.} — Re Read, Galloway v, 

[1937] 3 All E. R. 369. Harris (1892), 36 Sol. Jo. 626. 


Part II. — Churchyards. 

69. After this case add : — • 

.] — See, now. Parochial Church Council (Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 


Part III.— Burial in Churches and Churchyards. 


77. Add. Annotation : — Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

81. Add. Annotation: — Consd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

101. Add. Annotation : — Re. d. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

121. Add. Annotation : — Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

138. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

139. Add. Annotation : — Refd. Re Little Gaddesden 
Churchyard, Ex p. Cuthbortson, [1933] P. 150. 

140a. Material — White marble,] — (1) A faculty to 
erect a memorial in a churchyard was refused 
by the Consistory Ot. on the ground that the 
memorial was to b% of white marble. It was 
8 feet by 4 feet, & consisted of a St. Andrew’s 
cross about 1 inch above the ground. Rest- 
ing on the cross was a vase about 20 inches 
above the pound. Forty-one per cent, of 
the memorials already in the churchyard 
were of white marble : — Held : there was 
nothing illegal in the use of white marble 
for the memorial & in the circumstances the 
wishes of petitioner ought to be acceded to 
& a faculty granted. 

(2) The incumbent’s so-called discretion 


does not exist. All that he can do, when any 
one wishes to erect a memorial, if he does not 
consent, is to say that that person must obtain 
a faculty, & if that faculty is refused the 
matter cannot proceed. That is the power of 
the incumbent : he has no judicial discretion. 
In the second place there has been a grave 
misunderstanding as to the report of the 
Central Council for the Care of Churches, & 
its pamphlet on the care of churchyards. 
That report is merely advice, & does not 
profess to be anything else. The incumbent 
in the present case thought that he was bound 
to follow that report. He spoke of himself 
as a man under authority, referring to the 
diocesan report, which followed the lines of 
the report of the Central Council. That is 
wrong, for, as I have said, these reports are 
merely advice. The only authority is that 
of the Chancellor & of the ct. to which 
appeals from his decision can be taken (Sir 
Lewis Dibdin). — Re Little Gaddesden 
Churchyard, Ex p. Cuthbertson, [1933] P. 
150 } 6ub nom. Cuthbertson v. Little 
Gaddesden Parishioners, 77 Sol. Jo. 268. 

I. Powers of incumbent.] — Re Little Gaddks- 
DEN Churchyard, Ex p. Cuthbertson, 
No. 140a, ante. 


PART I. SECT. 1, SUB-SECT. 1. 

•a. Otneral rule .] — In tbo absence of 
a testamontary disposition providing 
otherwise, the right to the poseession 
of a dead body for the purposes of 
preservation & burial belongs to the 
surviving husband or wife or next of 
kin. Sc for any infraotlon of said right, 
enoh as an unlawful mutilation of 
the remalus, an action for damages wUl 
lie & recovery may be had therein for 
mental's offering which results proxi- 
mately fiom the wrongful act although 
no aotuai pecuniary damage is alleged 
or proven. — Edmonds v. Armstrono 
Funbrai. Home, Ltd., (10301 3 W. W. 
R. 649 ; (19311 1 D. L. R, 676; 25 
Alta. L. R, 173.—CAN. 

•b. Right of executor .] — The exor. 
has a right to the body for the purpose 
of burial. Sc tn an aonon by an exor. 
against the widow Sc others, an interim 
Iniauction was granted Sc continued 
until the trial of the action, restraining 


defts. from preventing pltfs. from 
carrying out the burial of the body of 
the dooeasod. — Hunter v. Hunter, 
(19301 4 D. L. R. 266 ; 65 O. L. R. 
686.— CAN. 

PART I. SECT. 2, SUB-SECT. 2. 

• 0 . Coroner — LiabUUy of muni- 
cipaliti/.l — An unclaimed human body 
having been found dead within the 
area of deft, municipality, a provincial 
coroner inetmoted pltf., an under- 
taker, to prepare It for burial. Pltf. 
did the neoessary work & completed 
the burial Sc sued the municipality for 
his labour Sc expenses incurred ; — 
Held : reading together Coroners Act, 
R. S. M., 1913, Manitoba Anatomy 
Ao^ R. 8. M., 1913, Sc Burials Act, 
R. 8. M., 1913, sect. 6 of Coroners Act 
placed the duty on the coroner to 
oause the body to be interred Sc 
sect. 19 of Buxials Act rendered the 
muniotpallty» liable tor the expenses of 
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the interment. — D avby v. Cornwallis, 
[19311 1 W. W. R. 1 ; 2 D. L. R. 80; 
39 Man. L. R. 259 .— (SaN. 

PART II. SECT. 1, SUB-SECT. 1. 

so. Company — Whether ** lot holder,**] 
— Bayvikw Cemetery Co. v. McLean, 
[19321 3 D. L. R. 698; 6 M. P. R. 
302.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

138 i. Removal — To another pari of 
churchyard,] — Where a proposed 
extension of the fabric of a Scottish 
Episcopal church entailed encroach- 
ment on part of the graveyard surround- 
log the ohurob, the cL, In the exercise 
of the nobile ofheium. authorised the 
removal, subjeot to certain conditions, 
of the gravestones. Sc their re-erection 
upon or near the labrio of the new 
building. — 0 HR 18 TXE, KTO. Pbtitionkbs, 
(1926r8. a 760.— SOOT. 



Vol. VIL— Burial and Cremation. Cases 165— 262a. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

165. Add. Citation : — sub nom. Anon., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation: — Generally ^ Refd. R. v. North, Ex p. Oakoy (1926), 43 T. L. R. 60. 


Part VIII. — Provision of Burial 

204. Add. Annotations : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214 ; 

L. 0. C. V. Greenwich Corpn., [1929] 1 Oh. 
305. 

223. Add. Annotation : — Retd. Rotunda Hospital, 
Dublin V. Goman (1920), 7 Tax Cas. 617. 

228a. Power to acquire land by exchange.] — 

Nicholl v. Llantwit Major Parish Oocn- 
ciL, No. 291a. post. 

281. Add. Annotation: — As to (1) Apld. Hoskyns- 
Abrahall v. Paignton U. D. C., [1929] 1 Ch. 
375. 

237a. Allotment of unconsecrated part — For 
parishioners of particular denomination — 
Extent of rights.] — 1853 Act, s. 7, upon its 
true construction, authorised the allotment 
by a burial board of portions of the uncon-' 
secrated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial u^ebs 
such an allotment was in 1854 made by pltfs. 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R, S. 0., Ord. 64, 
r. 1, taken out by pltfs. to have it determined 
whether, by virtue of that allotment for the 
Homan Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic ; — Held : 

(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics ; (2) a Roman Catholic 

parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, such, had, 
before those Acts, in his old parish burial 
ground ; &, consequently, although he still 
had, under those Acts, a right of interment in 
that allotted portion, bo had no Individual 


Grounds under Burial Acts. 

right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 
denomination; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
think fit to institute them, to an order 
restraining pltfs. from permitting the burial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholics; 
(4) nothing in 1863 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful. — Preston 
Corpn. v. Pyke, [1929] 2 Oh. 338 ; 98 L. J. 
Ch. 388 ; 141 L. T. 252 ; 93 J. P. 181 ; 46 
T. L. R. 398 ; 27 L. G. R. 740. 

237b. Right of parishioners of other 

denominations to burial.] — Preston Corpn. 
V. Pyke, No. 237a, ante. 

237c. Restraint of unauthorised burial 

by Attorney-General.] — Preston Corpn, v. 
Pykb, No. 237a, ante. 

237d, Performance of particular rites 

& ceremonies — Whether enforceable.] — 

Preston Corpn. v. Pyke, No. 237a, ante. 

237e. Whether lawful.] — Preston 

Corpn. v. Pyke, No. 237a, ante. 

262a. .] — The exclusive right of burial in 

part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault & no right 
to use them for tlie purpose of performing 
private rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority. — Hoskins-Abrahall v. 
Paignton Urbaji Council, [1929] 1 Ch. 
376 ; 98 L. J. Ch. 103 ; 140 L. T. 397 ; 93 
.T. P. 93 ; 45 T. L. R. 161 ; 27 L. G. R. 129, 
0. A. 


PART Vlll. SECT. 6. 

260 1. Extent of rigM^To A. his 
heirs aseians .**] — lender Cemetery 
Act, R. 8. A.. 1922 lo. 166), the 
pnrohnser of a lot cannot sret by a 
oonveyanoe, oven when express^ to 
be to his heirs & amtsns* a title in fee 
simple without restrlotion or llmlta- 
tioQ. The title which he obtaina may 


properly be described as an easement. 
— Strathpona Cemetery Co. v. Tay- 
lor. 119241 3 D. L. R. 625 ; 2 W. W. R. 
970 ; 20 Alta. L. R. 459.— CAN. 

260 II. To trhom righi of 

burying passes .] — ^Tbe right of burying 
in the lot auooeeds, speaking generally, 
to the next-of-kln of dooeased. — 
Stratboona Cemetery Co. v. Taylor, 


[1924] 3 D. L. R. 625 ; 2 W, W. il. 
970 : 20 Alta. L. K. 459.— CAN. 


PART IX. SECT. 1. 

id. Prohibiiina employment of hired 
labour to improve burial plots, )—Held : 
reasonable & within the dlrectore* 
powers. — Strathpona Ckmetf.ry Co, 
e. Taylor. I1924J .3 D. L. R. 625 : 2 
W. W. R. 970 ; 20 Alta. L. R. 469.— CAN. 
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Cases 272— 300a. Eholise and Empire Digest Supplement. 


Part X. — Position of Burial Grounds. 


272. Add. Annotation: — As to (1) Refd, Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. 0. 
344. 


274. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 

277. Add, Annotation : — Refd. A.-G. v, Hodgson 
[1922] 2 Ch. 429. 


Part XI.— Closed and Disused Burial Grounds. 


279a. Removal of graves — Liability of trustees to 
injunction.] — Persons had purchased family 
graves in perpetuity in a private burying 
ground, which was afterwards closed by 
order of the Queen in council. There was 
no formal grant executed, but their title was 
merely evidenced by a receipt for the pur- 
chase-money stating the purchase ; — Held : 
they were entitled to an injunction to restrain 
the trustees from removing or injuring the 
graves or gravestones, etc., but the relief 
must be limited to the spot purchased by 
pltfs., & the rights of the trustees to tli 
remainder was unaffected. — Moreland v, 
Richardson (1866), 22 Beav. 590 ; 26 L. J. 
Ch. 883 ; 27 L. T. O. S. 287 ; 20 J. P. 647 ; 

, 2 Jur. N. S. 720 ; 4 W. R. 766 ; 52 E. R. 

1238. 

284. Add. Annotation : — Refc. Swift v. Board of 
Trade, [1925] A. C. 620. 

290. After this case add : — 

— See^ now^ Parochial Church Council 
(Powers) Measure, 1921 (No. 1), s. 4 (1) (ii) (c). 

291. Add. Annotations : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. V. Greenwich Corpn., [1929] 
1 Ch. 305. 

291a. .] — A parish council being the duly 

constituted burial authority for the pariah 
took from pltf. , in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land “ to 
hold the same . . . according to the true 
intent & meaning ” of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for otner land suitable for 
use as a burial ground : — Held : (1 ) the land 
first acquired by the council had never been 
‘‘set apart for the purposes of interment*' 
& was not therefore a “ disused burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, BS. 28 & 26, as extended by 1853 Act, 
s. 7. — Nicholl v. Llantwit Major Parish 
Council. [1924] 2 Ch. 214 ; 93 L. J. Ch. 
602 ; 131 L. T. 634 i 68 Sol. Jo. 718. 

Anwitation : — Aa to (1) Bxpld. L. C.-C. v. Qreenwioh Corpn., 
[192»] 1 Ch. 305. 


292. Add. Annotations : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. 0. C. V . Greenwich Corpn., [1929] 
1 Ch. 305. 

294a. Land set apart for interment — Interments 
abandoned as to part — Conthfued as to other 
part.] — (1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a ” burial ground ** 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c, 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a ” disused burial ground *’ 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1864 
(c. 67), s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
8. 6, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, s. 3. — London 
County Council v. Greenwich Corpn., 
[1929] 1 Ch. 305 ; 98 L. J. Ch. 49 , 140 L. T. 
456 ; 93 J. P. 123 ; 45 T. L. R. 144 ; 27 
L. G. R. 282. 

290. Add. Annotation : — Consd. L. 0. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305. 

296a. Sale by Admiralty.] — London County 

Council v. Greenwich Corpn., No. 294a, 
ante. 

800. Add. An7ioiaiio7\8 — Apld. Stevens v. Willing 
& Co. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. L. C. C., [1928] A. C. 469. 

300a. Urinal.] — A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed : — Held: (1) the proposed urinals 
were “ buildings ” within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 321, s. 4, A the 
ct. had no jurisdiction to authorise their 
erection ; (2 ) the proposed toolshed was 

necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ” building '* within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 


PART XI. SECT. U SUB-SECT. 2.— A. 

284 1. Compulaory aaU — Bat<< of 
oompenaoHon .] — On expropriation of 


a oemetery, tbe trusteefl can only 
olaim value an oemetery & cannot have 
the value of sand & snmvel deposits 
beneath It, that not bemg part of the 
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value to the owners, — R, e. Middleton 
Ohubch TRuanuM (1920), 56 D. L. R. 
60.-~OAN. 




Vol. Vn.— Burial and Cremation. Cases 800a— 875. 


organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v. Mortimer, [1920] P. 87. 

800b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300c. Underground chamber.] — St. Nicholas 
Acons (Rector & Churchwardens) v. 
London County Council, No. 309a, post. 

309. Add, Annotation : — Dlstd. St. Nicholas Acons 
V. L. C. C., [1928] A. C. 409. 

809a. .] — A brick built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders ifc reinforced 
concrete, bin so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build - 
. ing erected “ upon a disused burial ground ** 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation, — St. Nicholas Acons (Rectok 
& Churchwardens) v, London County 
Council, [1928] A. C. 409 ; 97 L. J. P. C. 
113; 139 L. T. 630; 92 J. P. t85 ; 44 
T. L. R. 050 ; 20 L. G. R. 683, P. O. 

315. Add. Annoiatioyi : — Generally, Refd. Ber- 
mondsey B. 0. V. Mortimer, [1920] P. 87. 

315a. Buildings incidental to use as children 
playground.] — By Disused Burial Grounds 
Act, 1884 (c. 72), s. 3, it is made unlawful to 
erect buildings on a disused burial ground. 
By sect. 42 of the London County Council 
(General Powers) Act, 1935, a private Act, 


a local authority may erect {inter alia) 
buildings on any open space, & by sect. 41 
open space includes a disused burial ground 
under the control of the local authority. 
A local authority proposed to erect buildings 
on a disused burial ground, to be used as a 
play^ound & gymnasium for children, & 
^plied for a faculty so to do under 
Open Spaces Act, 1900 (c. 26), s. 11 : — 
Held : with respect to this burial ground the 
public Act of 1884 was abrogated by the 
private Act of 1936, Sc the latter must prevail, 
& a faculty was decreed. — Re St. Dunstan’s, 
Stepney, [1937] P. 199 ; 63 T. L. R. 906. 

823a. Playground for children — Tennis courts 

& swings.] — Bermondsey Borough Council 
V. Mortimer, No. 300a, ante. 

324a. Danger to persons in churchyard — Defective 
tombstone.] — The infant pltf., while law- 
fully in a churchyard, was injured by the 
fall of a tombstone which had been erected 
by defts. It was found that defts. had been 
negligent in the erection of the tombstone : — 
Held : defts. owed a duty to persons who 
might lawfully bo in the churchyard, Sc were 
liable for the injury sustained by pltf. — 
Brown v. Cotticrill (1934), 51 T. L. R. 21. 

330. Add. Annotation : — Consd. St. Nicholas Aeons, 
London v, L. 0. 0., [1928] P. 102. 

331. Add. Ayinotation:- Apld. Ex p. West Riding 
County CouncU (1935), 5? T. L. R. 111. 

333. Add. Ayinotation : — Folld. Ex p. West Riding 
County CouncU (1935), 62 T. L. K. 111. 

333a. .] — Where a church burial ground 

has been closed for burials Sc afterwards, by 
agreement between the vicar & church- 
wardens Sc the local authority, dedicated for 
the purpose of an “ open space ” under 
Open Spaces Act, 1900 (c. 25), there is no 
jurisdiction in the Chancellor of the diocese 
to order the issue of a faculty to enable a 
strip of the ground to be taken by the county 
council for tlie purpose of widening an 
adjoining road. — Ex p. West Riding 
County Council (1936), 62 T. L. R. 111. 


Part XIV. — Burial of Persons Found Drowned. 

350. After this case add : — 

.] — See, now. Burial of Drowned Persons Act, 1880 (c. 20). 


Part XVI. — Registration of Burials 


375. Add. Annotations: — As to (1) Consd. Gla- 
morgan County Council v. Glasbrook, [1924] 
1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879 ; China Navigation Co., Ltd. v. A.-G. 


part XV. SECT. 2. 

•k. Reinterment with testatrix — Testa- 
trix illegitimate — Testamentary direction 
invalid .} — Testatrix left estate amouat- 
ing to £3,600. By her will she pro- 
vided that her whole estate should be 
expended on the erection of a vault on 
ground to be purchased. She directed 
that the remains of two persons, whom 


(1932), 48 T. L. R. 376. Refd. Brocklebank v. 
R.. [1926] 1 K. B. 52. As to (3) Refd. Marshal 
Shipping Co. v. Board of Trade, [1923] 2 
K. B. 843. 


fallen Into intestacy, in respect that 
she was not cntltJod to direct an 
application to be made for the exhuma- 
tion & re-interment of persons to 
whom she was not related & this 
direction was an Inseparable part of 
her will. — M ackintosh’s Judicial 
P'ACT oit V. Lord Advocate, [19 3.')! 
S. O. 406.— -SCOT. 


she designated as her uncle & aunt, 
sbonJd be exhumed from the grave 
where they hod been burled for many 
years, & should he buried along with 
her own remains in the vault. Testa- 
trix was of illegitimate birth, & the 
two persons referred to were, accord- 
ingly, not lerally related to her ; — 
Held : the estate of the testatrix had 
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Case 889. 


English and Empire Digest Supplement, 


Part XIX.— Taxation and Rating of Burial Grounds and 

Burial Fees. 


889. aM* Amoiaiions : — Refd. Poplar Aasmt, 
Com. V. Roberts, [1922] 2 A. 0. 93 ; Harper 
V. Hedges, [1923] 2 K. B. 314 ; Ilford Corpn. 


V. MalUnson (1932), 96 J. P. 186; Townley 
Mill Co. (1919), LM. v. Oldham Asessment 
Committee, [1936] 1 K. B. 585. 


PART XIX, 

sm. Taxes — Wfieifter land in use for 
purposes of cemelery .] — Burnaby Dis- 
trict OoRpN. V. Ocean View Develop- 
ment, Ltd.. [1023] 8 D. L. R. 1073; 


32 B. 0. R.418.— CAN. 

m i. Method of 

ralttatton.!— F alkirk Parish Council 
«. Stirlinoshirb Assessor, [1928] 
S. 0. 405.— SOOT. 


m il. J — Aber- 

deen Assessor v. Aberdeen Ceme- 
tery Co., Ltd. ; Aberdeen Assessor 
V, Master of Trades Hospital 
[1929] 8. 0. (Ct. of Seas.) 275.— SCOT. 



VoL Vm. Cases 4a-28. 


CARRIERS. 


Part I. — Who is a Common Carrier. 


4 a, ,] — Defts., furniture removers 

& warehousemen, contracted to carry pltf.’s 
furniture from L, to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by Are. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by Are, occasioned by the negligence of defts.’ 
servants, the remaining portion being damaged 
by the Are. ' Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition that they would not bo responsible for 
Are protected them from liability, since the 
clause would be of no effect unless it referred 
to Are caused by the negUgenco of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental A^e. — Turner v. Civil Service 
Supply Assi cn., I^td., [1920j 1 K. B. 50; 
95 L. J. K. B. Ill ; 134 L. T. 189. 

dnnotatinna: — Folld. Pagan tj. Green EdwardH (1925), 70 
Sol. Jo. 185. Refd. Oalloo Printers* Assoon., Ltd. w. 
Barclays Bank (19,31), 145 L. T. 51 ; Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 278. 

4b. .J — Defts., furniture removers & 

warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for Are. The goods, which were 
loaded on a motor van, were dest;‘oyed while 
in transit by Are, which was occasioned y the 
negligence of defts.’ servants. Pltf. 
defts. for the value of the goods ; — Bdd ; 
as defts. were baUees only & not commcii 
carrier's, <fe, therefore, not liable for an 
accidental Are, the condition must be con- 
strued as exempting them from liability for 
Are arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Pagan v. Green & Edwards, lyro., [1920] 

1 K. B. 102 ; 95 L. J. K. B. 303; 134 L. T. 
191 ; 70 Sol. Jo. 186. 

AnnotaJtUyns : — Refd. Calico Prlntere* Assoon., Ltd. v. Barclays 
Bank (1931), 145 L. T. 51 ; Aslan v. Imperial Airways, Lhl. 
(1933), 149 L. T. 276. 

5a. Upon terms limiting liability.] — Great • 

Northern Ry. Co. v. L. E. P. Transport & 
Depository, Ltd., No. 234a, post, 

6. Add. AnnoicUion : — As to (3) Refd. G. N. Ry. * 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 


6a. No Axed terminus.] — Liver Ai,^ali Co. 

V. Johnson, No. 31, post. 

12a. .] — Turner v. Civil Seb- 

vicB Supply Assocn., Ltd., No. 4a, ante, 

12b. .]— -Fagan v. Green & 

Edwards, Ltd., No. 4b, ante, 

14a. Of goods accompanied by passenger.] — 


By London County Council (Tramways 
Improvements) Act, 1911, s. 42: “Every 
piissenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ” under certain con- 
ditions. In respect to luggage which did 
not fulAl these conditions the council were 
entitled to make such charge as they thought 
At. Pltf., wishing to send a parcel of goods 
weighing some 60 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tram cars. The servant did bo, & in addition 
to paying his own fare paid 2d, for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
aJl goods of the class which be proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the beneAt of Carriers Act, 
1830 (c. 68). — Rosenthal V. London County 
Council (1924), 131 L. T. 503; 88 J. P. 
157 ; 22 L. G. R. 527. 

16. Add, Annotation : — Consd. Q. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

17. Add, Annotation : — Refd. G. N. Ry. v, 

L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

18. Add, Annotation : — Refd. G. N. Ry. v, 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

28. Add. Annotation: — Refd. Aslam v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


PART I. SECT. 1. 

4 i. Carrying on business as carrier — 

Furniture remover.) — Deft,^ a carrier 
& forwarding agent, tendered for the 
remoral of pltf.’e furniture in the 
following terms : ** We beg to quote 
Iil20. This price Includes all transit 
ohargee* inoluding deliveir to bouse k 
uupaoking, also risk of breakage, the 
value of any one package not to 
efoeed This tender was ec- 

oepted : — Betd : deft, was not in this 
transaction a common carrier, k Mer- 
oantile Law Act. 1918. s. 19. did not 
aonly. — ^WitsoN v . New Zealand 
Express Oo.» Ltd.. [1923] N. Z. L. E. 
201.— N.Z. 

5 S. Cntrier of Qoods^'^f all persons^ 
For Wre.)— Mathewbon v, Mitchell, 
PooLET «. Mitchell. fl9251 4 D. L. R. 


384.— CAN. 

b I. ACoAf to refect reserved .] — 

A carrier who. while inviting all & 
sundry to employ him, reserves to 
himself the right of aooeptlng of reject- 
ing their offers of goods for oarnage. 
wnether hJs conveyances are full or 
empty, being guided in his decision 
by the attractiveness or otherwise of 
the particular offer, k not by his 
ability or inability to carry having 
regard to his other engagements, is 
not a common carrier, — C rum v. Bio 4 
Transfer Storaob Oo., Ijto., (19301 
1 W. W. R. 647 ; offd.. (19301 4 D. L. R. 
488; 2 W. W. R. 387.— CAN. 

PART 1. SECT. 2. 

16 i. Bcrulape contractor — Person tow- 
Ing damaged motor cars,] — Peisons 

1 


engaged In the business of towing 
damaged motor oars are common 
carriers, & as such are entitled to 
retain the thing transported until pay- 
ment for services rendered. — Terry v. 
Automobitji! Owners Assoon. (1927), 
Q. R. 65 8. C. 390.— CAN, 

•b. Public vehicle under Public 
Vehicles Ad.}— A public vehicle under 
Public Vehicles Act, R. 8. 8., 1930, I^s 
not a ** common carrier ** within seot. 
216 (84) of City Act, R. 8 . 8 ., 1030. 
which gives a city power to make bye- 
laws for the licensing of ** common 
carriers,** nor, therefore, within the 
moaning of a city bye-law Imposing a 
Ucenc^ee on motor vehicles operated 
as " common carrieni.** — Ltne v. 
Checker Stage Servicje, Ltd., [1932J 
1 W. W. R. 335.— CAN. 



Caws 81— 90s. 


English and Empirb Digest Supplement, 


81, For existing paragraph substitute the follow- 
ing : — 

Deft, was a barge-owner, & let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 
was made under a separate agreement, A a 
barge was not let to more than one person 
for the same voyage. Deft, did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & departure. In an action against 
deft, by the pltfs. for not safely & securely 
carrying certain goods : — Held : deft, in 


exercising this employment had incurred the 
liability of a common carrier, A was liable 
though the goods were lost without negligence 
on his part. 

Deft, was not a common carrier nor liable 
as such, but was liable as a ship-owner carry- 
ing goods for hire, upon the custom applicable 
to him as such {per Oub.). 

Add. Annotationa: — Refd. G. N. Ry. r. 
L. B. P. Transport A Depository, [1922] 
2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50 ; Aslan v. Imperial 
Airways, Ltd. (1^33), 149 L. T. 276. 


43. 

44. 


Part II. — Private Carriers and Forwarding Agents. 


Add. Annoiation : — As (1 ) Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

Add. Annotations : — Generally y Gonsd. Halli- 
well V. Venables (1930), 99 L. J. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. 

46. 

47. 


Add. Annotation : — Refd. Troy v. Eastern Co. 
of Warehouses Insce. A Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 
Add. Citation : — 1 5 Asp. M. L. 0. 208. 

Add. Citations: — 91 L. J. K. B. 632 ; 15 
Asp. M. L. 0. 387. 


Part Mi. — The Contract at Common Law. 


51.’ Add. Annotation: — Refd. G. N. Ry. v. 
L. E, P. Transport A Dcoository, [1922] 2 

K. B. 742. 

58. Add Annotations: — As (o (1) ^Id. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 
8.S. Co., [1925] 2 K. B. 646 ; Akties Steam 
V. Ajcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158 ; A/S Rendal 
V. Arcos, Ltd., [1937] 3 All E. 11. 577. 

60. Add. Annotations : — As to (1) Refd. G. N. Ry. 


V. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. As to (2) Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

82. Add. Annotation : — Refd. G. N. Ry. v. L. E. P. 

Transport A Depository, [1922] 2 K. B. 742. 
85. Add. Annotation : — Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. 

90a. .] — Great Northern Ry. Co. v. 

L. B. P. Transport A Depository, Ltd., 
No. 234a, post. 


PART I. SECT. 4. 

33 ii. .1 — A ferry-boat engaged 

In transporting persons & goods for 
hire Is a common carrier. The ferry- 
man must insure not only the goods, 
but the seaworthiness of the vessel 
itself &; his liability in ease of unsoa- 
worthiness is not affected by the 
Harter Act. — Diheot Transport Co, 
V. Detroit & Windsor Ferry Oo., 
ri9361 1 D. L, II. 423 ; O. R. 86; affd. 
[19361 4 D. L. R. 807.-— CAN. 

PART 111. SECT. 8, SUB-SECT. 1.— A. 

t 1. .1 — The OTWMi is on the 

oarrier to prove that the loss is not 
due wholly or In part to bis negligenoo, 
& that he took all known means a 
reasonably prudent carrier should take 
to preserve goods from damage. — 
Canadian Northern Quebec Ht. 
Oo. t>. Fleet, [19231 4 D. L. R. 1112 ; 
26 Oan. Ry. Cas. 238.— CAN. 

t U. .1 — In aooordanoe with 

a rule of the Canadian freiij^t olassifloa- 
Uon approved by Railway Board, goods 
ware loaded by the owners, pltfs., & 
under the standard bill of lading, oarrlers 
are not liable for any loss or damage 
caused by the act or default of the 
shipper or owner. An accident hap- 
pened through the flooring of a oar 
giving way on aooonnt of the weight 
ulaoed on it by pltfs. The defective 
flooring was known to both parties, 
but pltfs. alone knew the use toe oars 
wore to be put to : — field : the acci- 
dent should bo attributed to pltfs.' 
method of loading rather than to any 
breach of duty on part of defts. — 


Canadian Westinohoubb Co., Ltd. 
X). Canadian Pacific Ry. Co. (1928), 
64 O. L. R. 238.— CAN. 

t ill. Default of consignee .] — 

Hatfield & Co. v. Canadian Paoifio 
Ry. (N. B.), [19261 2 D. L. R. 93.— 
OAN. 

t Iv. Position of Indian rail- 

ways .] — A railway oo. In India under 
Indian Railways Act, 1890, Is not 
an Insurer, but Is under the duty of 
taking a certain measure of reasonable 
care. — Great Indian Peninsula Ry. 
Co.. Ltd. v. Jesraj Patwari (1927), 
I. L. R. 65 Calc. 132.— IND. 

77iia. .1 — Northern 

Grain Oo. v. Canadian National 
Ryb. & Grand Trunk Pacific Ry., 
[19221 3 W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 

77 V, Through sub-con- 

iractor*s negtigenoe .] — When a carrier 
undertakes for reward to oarry goods 
& entrusts the carriage of them to a 
snb-oontiuotor, A the goods are snbee- 
quentiy lost through the snb-oon- 
tractor's negUgenoe or that of his 
servants, the oarrier is liable, because 
there has been a breach of hJs under- 
taking that ordinary care will be 
exeroiMd In the carriage ot the goods. 
— WiiflON V . New Zealand Express 
Co., Ltd. (No. 2), [1924) N. Z. L. R, 
465.— N.2. 

77 Vi, S. P. Wilson v. New Zea- 
land Express Co., Ltd. (No. 3), 
[1924] N. Z. L. R. 890.— N.Z. 

77 vii. fFhai amounts to 


negliaence .] — Where goods entrusted to 
a bailee for reward are lost or destroyed 
while in his custody, the onus is on him 
to show that the loss or destruction 
was not due to hJs negligence. Where 
while a motor van carrying goods for 
hire was being operated with the cut- 
out open flames occasionally issued 
from tne heater pipes at a point only 
a few inohes from the wooden floor of 
the van. It cannot be said that this 
method of operation did not constitute 
negligence. — Crum v. Big 4 Transfer 
& Storage Co., Ltd., [19301 2 W. W. R. 
337 ; 4 D. L. R. 486.— CAN. 

86 ill. .1 — Goods were dam- 

aged : — Held : dofts. wore not excused 
from liability by any special contract 
In the bills of lading issued after delivery 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or negdeot, they were liable. 
— Edgett, Ltd. v. Pacific Great 
Eastern Ry. Co.. [19231 1 W. W. R. 
684 ; 82 B. 0 R. 37.— CAN. 

91 i. Goods destroyed — No writ- 

ten Ojtmtract limiting liabilUy.h—Held : 
applts. were common oanlers & were 
liable to owners for goods destroyed 
by fire without proof of negligenoe. — 
India General Navtgation & Ry. 
CX). «. Dbkhari Tea Co., Ltd. (1923), 
L. R. 51 Ind. App. 29.— WD. 

sk. Misdelivery — Measure of dam- 
ages . — The measure of damages for 
xmsdellvery of goods by a carrier is the 
loss suffered by the shipper, being the 
price he has to pay to replace the ship- 
ment. — SOALBB V, OLAREE STEAMSHIP 
Oo.. [1937] 2 D. L. R. 420.— CAN. 
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VoL VUL— Cairiers. Oaaes 88a— 161 


02 a. .] — Oheflte of tea of reepe. were 

delivered to a railway co. for conveyance 
from A. to C. The r^way broke down, &> 
by an arrangement between the railway co. 
& applts., who were common carriers by water, 
applte. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again ; — Held : in so 
doing, applts. had not so far departed from 
their usuaJ course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire while on 
board one of their boats. — India General 
Navigation & Ry. Co. r. Dekhari Tea Co. 
(1923), 93 L. J. P. C. 108 ; 130 L. T. 554 ; 
16 Asp. M. L. 0. 285, P. C. 

96. Add Annotation : — Retd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

102. Add, CUationa [1917] 2 K. B. 765 ; 33 
T. L. R. 617. 

114, Add. Annotations to (1) Consd. Frenkel 

V. McAndrews, [1929] A, C. 545. Refd. United 


States Shipping Board v. Bunge & Born 
(1924), 41 T. L. R. 73. As to (2) Retd. Buerger 
V. Cunard S.8. Co., [1925] 2 K. B. 646; 
Akties Steam v. Arcos, Ltd., Akties Bruus- 
gaard v. Arcos, Ltd. (1933), 39 Com. Cas. 168 ; 
A/S Rendal v. Arcos, Ltd., [1937] 3 All E. li. 
677. Generally^ Refd. Hain 8.S. Co. v. 
Tate & Lyle, Ltd., [1930] 2 All E. II. 597. 

122. Add. Annotation : — Dlstd. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 

123. Add. Annotation : — Consd. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 

144a. Contract to carry by particular train — 
Whether warranty of time of arrival.]— Lord 
V. Midland Ry. Co., No. 412, post. 

Annotations : — After “As to (2) “ add 

“ Refd.“ 

Add. Annx)iation : — As to (2) Refd. Jensen v. 
Hollis Bros. & Co., [1936] 1 All B. R. 140. 

161. Add. Annotation : — Refd. Pragor v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 


PART III. SECT. 3. SUB -SECT. 1.— B. 

a i. Goods warekoused for car- 

rier *8 convenience. ] — lit sps. , husband 
& wife, were prooeedlng to England 
on Apr. 3 by mall steamer, & on 
Mar. 29 the male peep, wrote applte., 
common carders, to the following 
olTect : “ Cabin trunk leave this day. 
Mar. 29. One cabin trunk will leave 
T. per goods train to Port A., addressed 
Mr. & Mrs. H., rail Port A., o/o 0. & 
Co. Kindly deliver cabin trunk to 
Orient steamer S.S. O.” The trunk 
left T. by goods train, arrived & was 
received at Port A. by defts., who put 
it In their store — all on Mar. 31. On 
Apr. 2 the store was broken Into, & 
most of the contents of the trunk 
stolen. There was no reply to resp.’s 
letter : — Held : the Jotter, or the letter, 
togetlier with the address on the trunk, 
only authorised applts. to collect the 
truuk, & deliver it on the steamer, & 
the collection earlier than was neces- 
sary, & the consequent storing in the 
warehouse, were ouly for the con- 
venience of applts. &, accordingly, 
applts. wore liable as common carriers 
In respect of the articles stolen. — 
Cooking v. Hoffmann, [1932] S. A, 
S. R. 108.— AUS. 

100 1. Goods stolen from car- 

rier's warehouse at destination — Carrier 
making no warehouse cfiarge.] — Held : 
hoi ling the goods at owner's risk, 
defts. could not be found liable for the 
loss unless they were guilty of wilful 
neglect or nUsoouduct. — B rown t. 
Dominion Express Co. (1921), 67 
D. L. IL 325 ; 61 O. L. R. 359.— CAN. 

too li. — *- Consionce with 

notice of arrival — Bonded goods — Car- 
rier Zia5ie.]— George v. Canadian 
Northern Ry. CXi. (1922), 53 O. L. R. 
94.— CAN. 

100 ill. Carrie not 

liable — Failure of consignee to remove 
goods within reasonable time .] — Dta- 
MENT & PZAORAWOLSKI t>. CANADIAN 
Express Co., [1923] 3 D. L. R. 1122 ; 
62 O. L R. 114.— CAN. 

PART III. SECT. 8. SUB-SECT. 1.— D. 

105 L lUegalUy os defence,] — Pltf. 
Shipped by deft. co. intoxicating liquor. 
Intending to have it sold in Ontario in 
violation of provincial statute & of 
Dominion le^lation. Pltf. In the 
shipping bill declared *' that this ship- 
ment is of a class Sc shipped under 
conditions permitted by taw." Part 
of the goods were stolen from defts.* 
oar at destination ; — Held : pltf. could 
not recover, as the cause of aetion was 
founded upon an illegal oontract. — 


Major v, Canadian Pacific Ry. (Do.» 
[1922] 3 W. W. R. 512.— CAN. 

PART III. SECT. 8, SUB-SECT. 2.-B‘ 
sf. Who are.l — While there was iu 
Ireland an Internal rebellion, with an 
army employed to support it, armed 
raiders took goods from a ry co. who 
were common carriers : — Held : the 
raiders wore " King's Enemies," & the 
CO. was not bound to reimburse the 
owner. — Secretary of State for 
War V. Midland’ Great Western 
Ry. Co. or Ireland, 11923] 2 1. R. 
102.— IR. 

PART 111. SECT. 4. 

165 1. of delay — Consignee may 

refuse goods- ~ Measure of damages. ] — 
Leclkro r. R. (1920). 62 D. h. li. 324 ; 
20 Eich. C. R. 23i'.— CAN. 

PART III. SECT. 6. 

h I. .] — Devlin v. 

Grand Trunk Ry. Co. ok Canada 
(1870), 30 U. C. R. 637.— CAN. 

169 lx. 

Portage Milling & Transfer Co. v. 
Grand Trunk Pacific Ry. Co., 
119231 8 D. L. R. 84 ; 33 Man. L. R. 
91 ; [1923] 2 W. W. R. 88.— CAN. 

169 X. Delay in 

delivery .] — Hatfieij) & Scott, Ltd. 
V. Canadian PAcmo Ry. Co. (1921), 
57 D. L. R, 463.— CAN. 

159 xl, .] — India 

General Navigation & Rt. Co., 
Ltd. V. Giridharilal Goberdhone 
Das (1927), I. L. R. 64 Calc. 430.— 
IND. 

166 U. Goods 

damaged.] — Whore goods are damaged 
in transit & have l^n in the bands of 
a number of carriers, the vendor must 

a rove the damage took place while In 
36 custody of the carrier ho is suing. 
— Rose Sc Laflammb, Ltd. v. Camp- 
bell, Wilson Sc Strathdee, Ltd. & 
Grand Trunk Pacific Ry. C3o.. 
[1923] 1 D. L. R. 397.— CAN. 

105 ill. Short delivery.] 

— Held : defts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order Sc con- 
dition to another carrier in the usual 
course for conveyance or delivery. Sc 
they tbereimoD ceased to be liable. — 
Harris v. Dublin Sc South Eastern 
RT. Co., 119271 I. R. 137,— IR. 

•g. What consignee must prove— -That 
goods in good condition when shipped— 
Thai goods actually passed over line of 
defendants ,] — Nova Sales Co. v. Cana- 
dian Pacific Ry., 11925) 3 D. L. R. 
919.— CAN. 


PART III. SECT. 6. 

0 1. Goods sent to specified wharf.] 

: evidence of a constructive 
delivery, which Imposed on the carrier 
the duty of taking the goods on board. 
— Moriuson V. Thompson (1877), 11 
N. 8. R. (2 R. Sc C.) 411.— CAN. 


PART III. SECT. 7. SUB-SECT. 1. 

d I. .]— Goods oanied by defts. 

for pltf. : — HUd : at owner’s risk 
whUe In defts.’ warehouse at point of 
destination. — Brown v. Dominion 
Express Co. (1921), 67 D. L. R, 326 ; 
61 O. L. R. 8.')9.— CAN. 

d iJ. .] — When goods entrusted 

to a shipowner, trading as a common 
oarrier, have reached their dostinatlou 
& been stored pending removal by 
tlic conHlgnee, the carrier d'OHes to be 
liable lis an insurer. — Oakley v. 
WriTTEiiousE Sc Co. (1921), 17 Tas 
L. R. 126.-^AUS. 

0 1. iS. O’Neill v. Great Western 
Ry. Co. (1867), 7 0. P. 203.— CAN. 

f 1. .] — Secretary of State v. 

Har Kishan Das-Kura Mal (1926), 
1. L. R. 7 Lab. 370.— IND. 


PART III. SECT. 7, SUB-SECT. 2. 


182 li. .] — Premier Lum- 

ber Co. V. Grand Trunk Pacific Ry. 
Co., [1923] 1 D. L, R. 649 ; [1923] 
S. 6. R. 84 ; 1 W. W. R. 473.— CAN. 


182 iii. .] — Northern 

Electric Co., Ltd. v. Canadian 
Pacific Ry. Co. Sc Fillmore Rural 
Telephone Co., Ltd. Sc Wibebg, 
[1928] 3 D. L. R. 781 ; 8 W. W. R. 
278.— CAN. 


PART III. SECT. 7, SUB-SECT. 8. 

P 1. Delivery without requiring 

surrender of Mils of lading — Delivery 
after indorsement of bills of lading as 
securtty.y—Held : the carriers were 
liable. — Hickman Grain Co. v. 
Canadian Pacific Rt. Co., [19271 
1 D. L. R. 8.61 ; 1 W. W. R. 317; 32 
C. R.O. 333 ; 36 Man, L. R. 822 : revsd. 
sub nom. Canadian Pacific Ry. Co. 
r. Hickman Grain Co., [1 9281 1 D. L. R. 
1069; [1928] 8. C. R. 170; 34 C. R.O. 
238.— CAN. 

p 11. .] — Campbell v. Canaihan 

Pacific St Canadian National Ht. 
Cob. (1924), 30 Can. Ry. Cat. 880,— 
CAN. 


PART 111. SECT. 7, lUBHIBOT. 6. 

s 1. .) — Held; a oonalgnee by 

delay In accepting delivery cannet 



Cases 801—266. 


English and Empikb Digest. Supplement, 


201, Add, Annotation : — Refd* Prager v, Blatepiel, 
Stamp & Heacock, [1924] 1 K. B. 506. 

208. Add, Annotation : — Refd. McAlister (or Dono- 
ghue) V. Stevenson (1932), 48 T. L. E. 494. 


208. Add. Annotations : — Reid. Transoceanica Soc. 
Italiana di Navigazione v, Shipton, [1923] 
1 K. B. 31 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 560. 


Part IV. — Modifications of the Common Law Contract. 


232. Add, Annotation ; — As to (1) Refd. G. N. Ry. 
V, L. E. P. Transport A; Depository, [1922] 
2 K. B. 742. 

234a. .] — A carrier who regularly receives 

g oods for carriage upon terms limiting his 
ability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
. common carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carriage or whether they are a rail- 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 


Held: (1) the terms of the consig^ent notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods ; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to th^ owner of the felt goods 
for the damage done to his goods. — Great 
Northern Ry. Co. v. L. B. P. Transport A 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 664 ; 38 T. L. R. 
711, C. A. 

241. Add. Annotation : — Refd. Dew v. United 
British S.S. Qo. (1928), 98 L. J. K. B. 88. 

262. Add, Annotations : — Refd. The Christel Vin- 
nen, [1924] P. 61 ; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. 0. 522. 

265. Add. Annotations : — Consd. Turner v. Civil 
Service Supply Assocn., [1926] I K. B. 50; 
Forbes, Abbott A Lennard v. G. W. Ry. 
(1927), 44 T. L. R. 97; Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1930), 145 
L. T. 51. Refd. Fagan v. Green A Edwards, 
[1906] 1 K. B. 102 ; Svenssons (C. Wilh.) 
Travaruaktiebolag v. Cliffe S.S. Co. (1931), 
37 Com. Cas. 83. 

266. Add. Annotations: — As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2 K. B. 432. [See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Consd. 
Calico Printers* Assocn., Ltd. v. Barclays 
Bank (1930), 145 L. T. 51 ; Aslan r. Imperial 
Airways, Ltd. (1933), 49 T. L. R. 415. 
Refd. Rutter v. Palmer^ [1922] 2 K. B. 87 ; 


extend the period of the contractor’s 
liability as such. — Portaob Milling 
it Transfer Oo. v. Grand Trunk 
Pacific Ry. Oo., [19231 2 W. W. R. 
88.— CAN. 

•k. Rights of carrier — To sell — 
Must be exercised with reasonable 
diRpcnce.l— Davis e. Elliot (1924), 
65 O, L. R. 683.— CAN. 

PART III. SECT. 7, SUB-SECT. 6, 
199 !. When Justified — Ref^tsaX of 
consignte to pay charaes,\ — Patkl v, 
Keklrb a Oo., [1923] App. D. 606.— 

6, AF. 


PART III. SECT. 7, SUB-SECT. 7. 

201 I. Whether agent for sale of 
necessity — Perishable goods — 8cUe with- 
out communicating tpwi oumer.] — Where 
iroodB carried by a railway oo. are 
liable to perish while in its possemlon 
because of the oonsignee’a delay in 
taking delivery, the oo. has the right 


to advertise & sell the goods without 
any notice to the consignor, whether 
or not there are any tolls payable. — 
AI.BERTA Potato & Vboetablb Oo. 

V, Canadian Paoifio Ry. Co. (Alta.), 

[19271 2 D. L. R. 813; [1927 J 2 

W. W. R. 66 ; 82 Can. Ry. Cos. 366.— 
C.\N. 


o. 
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PART 111. SECT. 8. 

Add ‘’reesd. (1921), 64 D. L, 


R. 


60 O. L. R. 223.” 

0 i. .) — Nazzarbno V, Al- 

ooMA Eastern Rt. Oo. (1922). 70 
D. L. R. 268.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

tl. Condition requiring notice of loss — 
Absence of notice bar to right of omon.] — 
Premier Lumber Oo. e. Grand 
PACJiFin Rt. Oo.. [19231 1 D. L. R. 649; 
(19231 S. a R. 84 ; 1 W. W. R. 473.— 
CAN. 

■m. 8, P, Northern Elbotrio Oo., 


Ltd. V, Canadian PacipIo Ry. Co. & 
Fillmore Rural Telephone C3o., Ltd. 
& WiBERO, [1923] 8.D. L. R. 781 ; 8 
W. W. R. 278.-^AlJ. 


sn. United States freight dassifica- 
Hon .] — A contract of carriage of goods 
from the United States to Canada 
made according to a freight classlflca- 
tion in nse in the United States, 
whereby the oarrier’s ilabUity was 
limited to a oertain amount: — Held: 
to be authorised by Railway Act, 
1919 (o. 68). B. 322 (4), & such classifica- 
tion & limitation were binding on the 
shipper. — Sporle v. Great Northern 
Ry. Co., (1926) 3 D. L. R. 302 ; (19261 
2 W. W. R. 386 ; 30 Can. Ry. Cas. 186 ; 
35 B. C. R. 232.— CAN. 


PART IV. SECT. 1, SUB-SECT. 4.-A, 

o L Goods lost — No proof of 

misoonduet of earrier*s servants — Car- 
rier not liable.] — S outh Aphioan Rtb. 
V. OONRADDC, [1022] App. D. 137. — 
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Fagan v. Green & Edwards (1925), 70 So]. 
Jo. 186 ; Brooks Wharf & Bull Wharf, Ltd. 
V, Goodrnan Bros., [1937] 1 K. B. 634. 

267. Add, /inotaiions : — Ck)n8d. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1981), 145 
L. T. 51. Retd. Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
186 ; Butter v. Palmer, [1922] 2 K. B. 87. 
271. Add, Annotations: — As to (1) Apprvd. & 
Apld. L. & N. W. By. v. Neilk)n, [1922] 2 
A. 0. 263. As to (2) Apprvd. & Apld. 
L. A; N. W. By. v, Neilson, [1922] 2 A. C. 
203. Ck>nsd. Buerger v, Cunard S.S. Co., 
[1926] 2 K. B. 646. 

After this case add : — 

Loss, damage or delay — Loss of bullion — 
Carriage by air.] — See Aslan v. Imperial 
Airways, Ltd., Street & Aerial Traffic, 
No. 260a, post. 

300. Add. Annotation : — As to (2) Consd. Ehinger 
V. S. E, & 0. By. & Pullman Car Co. (1922), 
38 T. L. B. 678, 

802. Add. Annotation : — Refd. Rosenthal v. L. 0. C. 
(1924), 131 L. T. 503. 

307a. Goods handed to unauthorised person.] — 

Bose Bros. (Wigmorb), Ijtd. v. London & 
North Eastern By. Co. (1935), 79 Sol. Jo. 
923. 

335. Add. Annotation : — Consd. Studebakers Dis- 
tributors, Ltd. V. Charlton Steam Shipping 
Co., [1938] 1 K. B. 459. 

342. Add, Annotations : — As to (1) Refd. Rosenthal 
r. L. C. C. (1924), 131 L. T. 663. As to (2) 
Consd. Rosenthal v. L. 0. C. (1924), 131 L. T. 
663. 

847. Add. Annotations : — As to (2) Apld. G. N. By* 
V. L. E. P. Transport A Depository, [*^22] 
2 K. B. 742. As to (3) Apld. G. N. By. v. 
L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

351. Add. Annotations: — Refd. G. N. By. v. 
L. E. P. Transport A Depository, [1922] 
2 K. B. 742 ; Forbes, Abbott A Lennard v. 
G. W. By. (1927), 44 T. L. R. 97. 

352. Add. Annotation : — As to {!) Refd. Brown v. 
Harrison (1927), 96 L. J. K. B. 1026. 

868. Add. Annotation : — Refd. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1258. 

876. Add. Annotations : — As to (4) Consd. Grein 
V. Imperial Airways, Ltd., [1930] 2 AH E. R. 
1268. Refd. Nunari v. Southern By., [1924] 
1 K. B. 223. 

381. Add. Annotation: — As to (1) Consd. G. N. 


By. V, L. B. P. Transport A Depository, 
[1922] 2 K. B. 742. 

403. Add. AnnoUUion : — As fo (1 ) Refd. G. N. By. 
V. L. B. P. Transport A Depository, [1922] 
2 K. B. 742. 

411, Add, Annotation : — As to (1) Refd. Q. N. By. 
V. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

412. Add the following paragraph : — 

A contract by a ry. co. to carry goods by a 
given train, which ordinarily arrives in 
Ix)ndon at a particular hour, does not amount 
to a warranty that it will so arrive, although 
the co.*B servants be informed that the object 
of the sender requires that it should arrive. 
424. Add, Annotation: — As to (3) Refd. Calico 
Printers* Assocn., Ltd. v. Barclays Bank 
(1931), 146 L, T. 61. 

426. Add, Annotations : — to (2) Apld. Be City 
Equitable Fire Insce., [1926] Oh. 407. Refd. 
Metropolitan Water Board v. L. A N. E. By. 
(1924), 131 L. T. 123. 

430. Add. Annotation : — Generally^ Refd. Glass- 
brook Bros. V. Leysfm, [1933] 2 K. B. 91. 

434. Add. Annotation : — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

436. Add. Annotation : — As to (1) Refd. Elder, 
Dempster v. Pateraon, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A, C, 622. 

442. Add. Annotations : — As* to {1) Refd. Evans v. 
Employers’ Mutual Insurance Association, 
Ltd., [1930] 1 K. B. 606. As to (2) Consd. Re 
City Equitable Fire Insco. (1924), 40 T. L. R. 
853 ; Metropolitan Water Board v. L. A 
N. E. By. (1924), 131 L. T. 123. 

462. Add. Annotations : — Overd. L. A N. W. By. 
V. Neilson, [1922] 2 A. C. 26.S. Consd. Buerger 
V. Cunard S.S. Co., [1925] 2 K, B. 646. 

468. Add. Annotation : — Consd. Neilson v. L. A 
N. W. By., [1922] 1 K. B. 192. 

454. Add. Citations :— [1922] 1 K. B. 192; affd, 
sub nom. London A North Western By. 
Co. V. Neilson, [1922] 2 A. 0. 263 ; 91 
L. J. K. B. 680 ; 38 T. li. R. 653 ; 06 Sol. Jo. 
502, n. L. 

Add. Annotations: — Apld. Buerger v, Cunard 
S.S. Co., [1926] 2 K. B. 640. Refd. Turner 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

460. Add. Citations :^affd., [1922] 1 A. C. 178; 
91 L. J, K. B. 423 ; 127 L. T. 1 ; 38 T. L. R. 
359 ; 27 Com. Cas. 247, H. L. 


PART IV. SECT. 1, SUB-SECT. 7. 

• i. ** Value al vlace dt time of 

shipment.**] — Held : the vaJae muet 
not be calculated at the cost price to 
the owner at the place where he bought 
the goods, but at the market value of the 
goods at the place 8c time of shipment. 
— Thompson v. Canadian Paoifio Rt. 
Co. (1922), 52 O. L. R. 806.— CAN. 

• 0 . Goods exceeding declared value — 
Shipper hound by declared value A — 
Sporlb V. Great Northern Ry. Co„ 
[19261 3 D. L. R. 302 ; [19261 2 W. W. 
^ 386 ; 30 Can. Ry. Oas. 186; 35 
B. C. R. 232.— CAN. 

PART IV. SBOT. 2, SUB-SECT. 1.— B. 

828 L “ Pictures ** — Sound films .] — 
On a claim In the Magistrate's Ct. for 
£44 ICs., the value of a motion picture 
sound film, which, without any de- 
dactttion m to its nature 8c, value, bad 

JJB. 


been entrusted to a oarrier for carriage 
from one town to another & had been 
Irreparably damaged in transit, the 
magistrate decidoa that the film was 
not a ** picture or pictures ** within 
sect. 1 of CParrieri Act. 1830. & there- 
fore the oarrier was not protected by 
the said eeotfon 8c was liable. On 
appeal : — Held : the question decided 
by the magistrate was one of fact & 
therefore not appealabl^ 8c, farther, the 
deolaloD was i^ht in fact as well as 
In law. — S. O. S. Motors, Ltd. v. 
Foxton 8c Metro Goldwtn-Maybr, 
Ltd., Corpn., 11932J N. Z. L. R. 1159 ; 
G. L. R. 125.— N.Z. 

PART IV. SECT. 2, SUB-SECT. 4 .— A. 

rl. — Package containing ached- 
vied articles — Effect of non-disclosure.] 
— Where a paok^ declared to contain 
stationerv, but in fact containing 
achednled articles (as under the 

6 


schedule to Carriers Act) exceeding 
Its. 100 in value & also non-soheduled 
articles Is lost in transit the value of 
the lost non-scheduled articles may be 
recovered by the consignee from the 
carrier under sect. 3 of the Act. — 
llrvKU Steam Navigation Oo., Ltd. 
V. Jamunadajb Ramkumar (1931), 
r. L. R. 69 C!alo. 472.— IND. 

PART IV. SECT. 2, SUB-SECT. 4.-B. 

p, .J — Tambou 

V. Great Indian Peninsula Ry. Co. 
(1927), 66 L. R. Ind. App. 67.— IND. 

s (p. 69) 1. Must he approved 

by Railway Commissioners Board — 
Onus of proof of approval on oarrier. 1 — 
SroRLE V. Great Northern Rt. Co.. 
11924) 4 D. L. K. 184 ; 3 W. W. B. 
130 ; 34 B. C. R. 140.— OANi 

s (p. 69) li. Mistake by company 

— Recovery of deficiency in frHght.h- 

16 



Cases 480-616. 


English and Empire Digest Supplement, 


Part V. — Carriage of Persons. 


480. Add. Annotations : — Consd. HaU v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. Retd. Phillips v. Britannia Hy genic 
Laundry Co., [1023] 1 K. B. 639 ; Aslan v. 
Imperial Airways, Ltd. (1933), 49 T. L. R. 
416 ; Myers (G. H.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 46. 


481. Add. Annotation : — Retd. McAlister (or Dono- 
ghue) V. Stevenson (1932), 48 T. L. R. 494. 

492. Add. Annotation : — As to (2) Retd. Manchester 
Corpn. V. Pamworth (1929), 46 T, L. R. 85. 

516. Add. Annotations : — Consd. Brandon v. 
Osborne Garrett, [1924] 1 K. B. 648; The 


Where a consignment of goods was by 
mistake accepted by a railway at a 
conceBBlon rate which was applicable 
only to a particular special customer. 
Instead of at the ordinary rate appllC’ 
able to that class of goods according to 
the goods tariff, & by one of the con* 
ditlons of consignment the railway 
reserved the right of ** remeasuroment, 
re-welghment, re-classlflcatlon & re- 
oalculatlon of rates ** : — Held : the 
railway could lawfully demand at the 
destination the defloiency in freight 
calculated at the correct rate. — S bobr- 
TAKY OP State for India v. Harbans 
Prasad (1929)J. L. R. 62 All. 81.— IND. 

1 (p. 69) 1. .1— 

PuRAN Das V . East Indian Ry. Co. 

(1927), I. L. R. 6 Pat. 718.— IND. 

1 (IK 69) ii. .1— 

Shko Narain tj. East Indian Ry. 
(1927), I. L. R. 50 All, 246.— IND. 

; n (p. 09) 1. .]— 

Mason & Risoh Piano Co. v. Canadian 
Paoifio Ry. Co. (1908), 8 W. L. R. 
951 ; 1 Sask. L. R. 213 ; 8 Can. Ry. 
Cas. 309.— CAN. 

n (p. 69) Ii. .1— 

Secretary of State v. Qhai^aya 
Lal-Sri Kishan (1928), I. L. K. 10 
Lah, 329.— IND. 

pp I. When railway 

vroUcted.] — So long as It is established 
that the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular oouBlgninont in question, the 
railway oo. is amply protected. — 
Moouri SiKKA & Co. V . Bengal 
Nagpur Ry. Co., Ltd. (1929), I. L. R. 
66 Calc. 1060.— IND. 

qo I. .] — The 

word “ misconduct *’ In a risk note 
suggests that a railway servant has 
been guilty of doing something which 
was inconsistent with the conduct 
required of him by the rules of the oo. 
In the absonco of proof that there was 
any breach of duty by the railway 
servants or any Infringement of the 
rules which regulate their terms of 
employment, no fair Inference of mlS’ 
conduct could properly arise. — Bombay 
Baroda & Central India Ry. Oo. v. 
Najnagar Spinning, Weaving, & 
MANUFACrrURING Co. (1929), I. L. R. 
64 ; Bom. 106.— IND. 

rr 1. Meaning of ** rob- 

bery.**] — The word robbery ” as used 
in Risk Note H. is not synonymous 
with ** theft,*' &. therefore, where 
there Is no robbery from a running 
train, but theft only, deft, railway oo. 
is not absolved from liability by the 

E rovlso to the note, — Jaj Narain* 
lAOHHMi Narain v. Great Indian 
Peninsular Ry. Co, (1929), I. L. R. 
11 Lah. 158.— IND. 

rr ii. Meaning of deteriora- 

tion.] — The word detenoratlon " in 
the risk note, form B., & In Railways 
Act, 8.. 72, & Contract Act, a. 161, is 
wide enough to include depreciation in 
value of the goods on account of a fall 
in the market price. — Great Indian 
Peninsular Ry. v. Jugul Kisbore 
Mukat Lal (1929), I. L. R. 52 All. 
238.— IND. 

rr iii. Damage to goods by 

cold — Conditions in bill of lading as to 
ventilation complied %oith.) — Robert v. 
Canadian National Ry., (19321 1 
D. L. R. 306.— CAN. 

■p. Liability for delay in delivery — 


Meaning of deterioration.] — The word 
" deterioration in Railways Act, 
p. 77, Includes loss in value owing to 
delay In delivery & a fall in the market 
value of the goods consigned. Hence, 
a suit for the recovery of such loss is 
not maintainable without the notice 
required by the sect. — Bhaowan Das 
Laoumi Narain v. Benoat,naqpur 
Railway (1929), I. L. R. 61 All. 895.— 
IND. 

■r. Non-acceptanoe of goods — Sale — 
“ Public auction **— TFaaf amounts to.] 
— Secretary of State v. Sunderji 
Shivji & Co.. Secretary of State v. 
Dedji Shivji & Co. (1937), 81 Sol. Jo. 
961, P. O.— IND. 

PART V. SECT. 2. SUB-SECT. 1. 

479 vlii. — ^ Inconvenience from 
drunken j^asseT^ger.] — ^Where a carrier 
allows a passenger who is obviously 
drunk to come on board his vehicle or 
vessel it becomes the duty of the 
carrier to prevent any inconvenient 
or injurious consequences to other 
passengers arising from his condition. — 
Booth v. Oanai>ian Pachtc Ry. Co.. 
11938] 1 W. W. R. 753.— CAN. 

488 i. Not liable for mere accident — 
Jpart from negligence or misconduct .] — 
Mills v. Canadian Paotpio Steam- 
ships, Ltd. (1926), Q. R. 65 S. C. 148. 
—CAN. 

483 Ii. .1 — Marohessbault 

V. Canadian National Rys. (1926), 
Q. R. 42 K. B. 355.— CAN. 

488 1. Caused by act of stranger. ] — 

If an accident Is due to the train leaving 
the metals, primd facie the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly-disposed 
ersons over whom the railway co. 
ad no control or any reason to antlci- 

S ato that they intended to carry out 
tiolr design in the sector in whicli the 
accident occurred, the railway co. will 
not be liable for negligence or for 
damages. — Jkwan Ram Khettry v. 
East Indian Ry. Co. (1924), I. L. R. 
61 Colo. 861.— IND. 

490 II. Opening carriage 

door.] — While a street oar was backing 
up to a platform which It had overrun, 
a passonger opened one of the rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf who was 
standing on the platform waiting for 
a oar. The conductor was inside the 
oar collecting fares, & had left the door 
unlocked & unguarded, although the 
motorman had informed him that he 
was going to back up : — Held : defts. 
were liable. — Odeoaard v. Winnipeg 
Elhotbio Co.. (19271 4 D. L. R. 387 ; 
[1927] 2 W. W, R. 589 ; 36 Man. L. R. 
592.- CAN. 

490 iii. Breach of bye- 

law.] — A passenger cannot recover for 
Injuries caused by failing from a train 
while travelling on the rear platform, 
which was forbidden by a bye-law of 
which proper notice was given. — 
Askin V. Canadian Pacifio Railway, 
[1937] 4 D. L. R. 71; O. R. 730 ; 
affd., [1938] 2 D. L. R. 281 ; O. R. 
172.— CAN. 

491 Hi a. = .1 — Ky. oos. have 

a duty to provide a reasonably ade- 
quate & safe aooess to their carriages 
for normal passengers, but they owe 
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no special duty towards those pas- 
sengers who are abnormal by reason 
of physical disability. 

A. passenger brought an action 
a^inst a ry. CO. for damages In respect 
of personal injuries sustained by him 
through a fall, owing to his having 
missed his foothold on tho step of a ry. 
carriage while attempting to enter it 
at one of defenders* stations. Pursuer 
averred that, being of abnormal weight 
& advanced age, ho had great difficulty 
In entering ry. carriciges, a fact whlon 
was well known to defenders’ servants 
as he was a regular traveller by their 
trains from the station in question, 
that, at the time of the accident, 
access to the carriage was rendered 
difficult for a normal passenger, & 
dangerous to him in view of his physical 
disability, by reason of a concealed 
danger, viz., that the step of the 
carriage, owing to Its design & to the 
place where the train was drawn up 
on tho occasion in question, was at 
an unusual height above the platform : 
— Held: (1) while defenders had a 
duty to provide a reasonably adequate 
& access to their trains for the 
normal individual, they had no special 
duty towards abnormal passengers such 
as pursuer ; (2) defenders were not 

bound to ensure that there should bo 
an unvarying distance between step & 
platform ; (3) pursuer’s averments did 
not disclose any failure of duty on 
defenders’ part, by way of concealed 
danger or otherwise, which brought 
about the accident, but the tnio cause 
of tho accident was pursuer’s own 
physical disability ; action dismissed. 
— Henderson v. London, Midland & 
Scottish Ry. Co., [1935] S. C. 734.— 
SCOT. 


491 vi. Effect of finding of 

negligence .] — It is generally sufficient 
for carriers to prove that they have 
adopted the best -known apparatus & 
have kept it in working order, but this 
rule is not applicable when there Is 
a definite finding of negligence against 
the carriers. — Canadian National 
Railway v. Muller, [19341 1 D. L. R. 
768.— CAN. 


497 ii. Driver of omnibus stoop- 

ing down to recover tickets on floor. 
Bradley v. Bell Bus Oo., [1928] 
N. Z. L. R. 204.— N.Z. 


501 I. Passenger injured by 

sudden stopping of train .] — The fact 
that a passenger was injured because 
of the sudden stopping of a railway 
tradn establishes a primA facie case of 
negligence against the railway co. ; & 
in order to rebut that presumption it is 
not enough for the oo. to show that the 
train was necessarily or reasonably so 
stopped because, t.g.. there was an 
obstruction on the ti^k, it must also 
show that it was not because of its 
negligenoe that the obstruction got 
there. — Vivian v. British Columbia 
Elbctrio Ry. Co., [1930] 1 W. W. R. 
791 ; 3 D. L. R. 892 ; 42 B. C. R. 423. 
—CAN. 

501 li. .] — The driver of a 

motor bus owes a duty to his petssengers 
not to drive so close to a vehicle ahead, 
that, in any emerronoy created by 
driver of that vehicle, wiU have to 
apply his brakes so violently that a 

E assenger is thrown from a seat in the 
us Sl injured. Also, while a carrier 
is not an insurer of his passengers* 
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Paludina, [1925] P. 40. Reid. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 06 L. J. P. 136. 

526. Add. Annotation: — As (1) Refd. Loohgelly 

Iron & Coal Co, v. M‘Mullan, [1934] A, C, 1. 

636. Add. Annotation : — Reid. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

649. Add. Annotations : — Reid. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39; 
Purkis i\ Walthamstow Borough Council 
(1934), 151 L. T. 30. 

560. Add. Annotation : — to (2) Reid. Sharpe v» 
Southern Ry. (1925), 133 L. T. 693. 

560a. Warning not heard by passenger— 

Passenger asleep.] — Pltf. was a passenger on 
defts.* radlway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On wakkig 
pltf. realised that he was at G. station, & 


fearing that he might be carried on, got out 
in a nuny without looking to see what he 
was steppmg on. There being a drop of five 
feet from the cariiage floor to the ground, he 
fell & was injured : — Held : even if in the 
circumstances defte. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was gmng was contributory negligence, & 
defts. were not responsible. — Sharpe v. 
Southern Ry. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, C. A. 

Annotation : — Apld. Baker v. Longhurst & Sons, Ltd.. 

[1933] 2 K. B. 461. 

571. Add. Annotation : — Dlstd. Sharpe v. Southern 
Ry., [1925] 2 K. B. 311. 

572. Add. Annotation : — Refd. Sharpe v. Southern 
By. (1925), 133 L. T. 693. 

573. Add. Annotation: — As to (1) Consd. Sharpe 
V. Southern Ry., [1925] 2 K. B. 311. 

578. Add. Annotation ; - Apld. Broome r. Agar 
(1928), 138 L. T. 698. 

579a. S. P. Whitbhouse v. Midland Ry. Co. 
(1866), 30 J. P. 760. 


flafety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot be Injured by being thrown 
therefrom upon an emergency applica- 
tion of the brakes. — De Couroey v. 
London Street Uy., [1932] 2 D. L. R. 
319 ; O. R. 220.— CAN. 

612 i. Act donf. in covrae of 

employment.] — Pltf., a passenger upon 
a south-bound car of an electric street 
ry. CO., got off at a stopping place, & 
crossing behind the car, attempted to 
ass over the rails used by the north - 
ound cars, & was struck by a oar & 
injured. She had followed the direc- 
tions given her by the conductor of 
the south -bound car : — Held : pltf, 
was entitled to recover. The way 
pltf. was directed to take was dangerous 
& this was known to the conductor. — 
Forster v. Toronto Ry. Oo. (1921), 
67 D. L. R. 441 ; 61 O. L. R. 136.— 
CAN. 

PART V. SECT. 2. SUB-SECT. 3. 

k 1. Bye -law prohibiting 

passengers from riding on car plat- 
forms,] — Where it was proved that 
pltf. could not, by exercise of reason- 
able oare, have avoided the accident, 
that there was standing room Inside 
the oar, but standing passengers 
prevented him from going in : — Held : 
pltf. was entitled to recover. — Kime 
V. HAJtfiLTON Radial Elbotrio Ry. 
CJo. (1921), 50 O. L. R. 113; 64 

D. L. R. 191.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

637 ii. .1— Pltf. aUeged that 

be had been injured by falling from a 
train of defte. in wMch he was a 
passenger. Sc charged negligence of 
defte.* servants In leaving open the 
vestibule door of a oar, througn which 
he fell. To the question ** In what did 
the negligence consist ? '* the Jury 
answered : ** By the south side of 

rear end of seoond-olaas oar by trap Sc 
door of vestlhule being open*': — Held: 
this answer, making the negligence the 

being open ** of the door. Sc not the 
opening or leaving of it open, Sc not 
indioaUng who opened it or left it 
open, was not a finding upon which a 
judgment for pltf. oomd be based. — 
Alexandbb V. Canadian National 
Rt., (19801 3 D. L. R. 140 ; 36 C. R. O. 
404 ; 66 O. L. R. 182.— CAN. 

5^ Hi. CoTVtribvtorv 

neffliffenoe.] — Contributory negligence 
proved in claim against ry. co. for 


damages caused by swinging door at 
exit on alighting from train. — Had- 
dock V. British Columbia Electric 
Ry. Co., Ltd. (1937), 61 B. C. R. 483.— 

CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

676 1. Platform too low .] — 

Where at a railway 'station there is no 

{ )latform, or a platform of inadequate 
ength to penult a passenger to stop 
from M? '3«-rriage on to a platform, the 
duty of the carrier to supply passengers 
with reason able facilltl^ for boarding 
& alighting from trains Is fulfilled by 
providing the carriag(» with steps. A 
train pulled into s station in broad 
daylight, the carriage in which sup- 
liant was travelling being drawn up 
eyond the platform. After goods 
from that station had been put out Sc 
a reasonable time had elapsed, the 
guard, thinking that all passengers had 
alighted, gave the signal to start & 
the train moved on, with the result 
that suppliant, who was then alighting 
from the side of the oarrlago away 
from the platform & out of view of 
the train officials, fell Sc was injured : 
— Held : there was no obligation upon 
the train officials to see that all pas- 
sengers had actually alighted, & there 
was no evidence of negligence. — Munt 
e. R., [19321 N. Z. L. li. 1691 ; G. L. R. 
607.— N.Z. 

p. Add *' revsd. (1920), 48 O. L. R. 
386 ; 19 O. W. N, 221.** 
p I. Train stopping before reaching 
station — No duty to ivam passengers .] — 
Grand Trunk Ry. Co. op Canada v. 
Murphy, (19241 1 D. L. R. 460 ; [1924] 
8. C. R. 101 ; 29 Can. Ry. Cas. 398.— 
CAN. 

q i. : .) — As long 

as the entrance doors of a street oar 
are open while the car is standing at 
a passenger landing place there is an 
implied Invitation extended to In- 
tending passenger to enter the car, 
& it is the duty of the conductor In 
charge of the car to afford them a 
reasonable opportunity to do so in 
safety. He is therefore negligent In 
giving the signal to start the car before 
the entrance doors are closed Sc all 
persons attempting to board the oar 
are safely on. — Wilbon v. Winnipeg 
Elbctrio Ry. Co., 11922J 2 W. W. R. 
610 ; 68 D. L. R. 617.— CAN. 

B i. Conductor not on plat- 

form.] — ^A tramway conductor, as the 
oar was approaching a ** stop if 


required ’* station, went on to the top 
of tho oar to change the screens which 
showed tho destination of tho car, 
having Batislled himself that there was 
no oue who wished to board tho oar, 
Sc that an elderly woman inside tho 
oar, the only passenger, showed no 
sign of wishing to get off. Tho 
passenger, who thought she had given 
a signal to atop, stepped on to the 
footboard & waa jolted oft otter tbo 
oar had passed tho station, Sc was 
Injured : — Held : no blame attached 
to the conductor, 8c tbo accident was 
due to the fault of tho passeugor. — 
Gray v. Glasgow Corpn., 11926] 8. C. 
067.— SCOT. 

684 V. Passenger thrown down.) 

— Held ; there was negligence on the 

f )art of defts/ servants, & deft, liable 
n damagoB. — G uild ay v. Winnipeg 
Elbotrio Ry. Co., [1922] 3 W. W. R. 
498 ; 70 D. L. R. 517.— CAN. 

684 vi. After stopping— -No in- 

vitation to alight.] — Tho Htopi)age of a 
tram-car at otmer than at an authorised 
stopping place Is not In Itself an In- 
vitation to passengers to leave the 
vehicle ; & upon a tram-car so 

stopping, a passenger alights at his 
own risK of injury from tho restarting 
of the tram-car as well as from passing 
traffic. — Kn-PAiTiicK v. Oiiristohurch 
Tramway Board, [1933J N. Z. L. R. 
Biipp. 170.— N.Z. 

1 1. Passenger stepping from moving 
oar — Accident avoidable by e^rercisc of 
reasonable care by carrier .] — GRimN 
tj. Cape Breton eleotrio Co. (1921), 
63 D. L. R. 261 ; 65 N. S. R. 19.— CAN. 

I u, contravention of bye- 

law.y—Held : a contravention of on 
absolute statutory provision precluded 
a claim for damages. — H ill v. Grand 
Trunk Ry. C3o. (1922), 62 O. L. R. 
608.— CAN. 

u I. Whaiis dangerous condition.] 

— Elliott v. Toronto Transporta- 
tion Commission, [1927] 1 D. L. R. 
269; 32 Can. Ry. Cas. 200; 69 

O. L. R. 609.— CAN. 

SO. Omnilms stopping at unsafe place. ] 
— When the place where the driver of 
a motor bus usually makes his stop is 
presently safe to his knowledge & 
available. It is negligence on his part 
to cause or invito passengers to alight 
at a place which, Co his knowledge, is 
unsafe. — Roadhouse v. Winnipeg 
Eleotrio Co., [1936] 2 W. W. R. 194 ; 
3 D. L. R. 246 ; 43 D. O. R. 184 ; affd. , 
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592. Add. Annotation : — ^FoUd. Schlarb v. London 
& North Eastern Ry. Co., [1936] 1 All E. B. 
71. 

592a. .] — On a very foggy night 

pltf., having descended the staircase of a 
ry. station, was proceeding cautiously for- 
ward on the platfoim, when she fell over the 
edge. It was proved that on this particular 
night the lighting of the station was quite 
ineffective at this particular point, & the 
construction of the station was such that 
pltf. was without any indication of which 
way the platform was run. The foot of the 
staircase was within three yards of the edge 
of the platform, but the latter was marked 
by a white line painted along it. There was 
no guard rail : — Held : defts. were negligent 
& there was no evidence of contributory 
negligence on the part of pltf. — Schlarb v. 
London & North Eastern Ry. Co., [1936] 
1 All E. R. 71 ; 80 Sol. Jo. 168. 

597. Add. Annotation 8 : — Apprvd. & Apld. Letang 
V. Ottawa Electric Ry., [1926] A. C. 725. 
Refd. Cutler v. United Dairies (London), 
Ltd., [19.33] 2 K. B. 297. 

598. ‘Add. Annotations: — Refd. Hillen v. I. C. •!. 

(Alkali), Ltd.. [1934] 1 K. B. 465 ; Schlarb 
V. London & North Eastern Ry. Co., [1936] 
1 All E. R. 71. 

598a. .] — Applt. mot with an 

accident on resps.* property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 


Reaps, contended that applt. had been guilty 
of contributory negligence, that the maxim 
“ Volenti non fit injuria applied to prevent 
her from receiving compensation ; — HM : 
unless reaps., who had in^ted applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of “ Volenti non fit injuria ” 
failed. — L etang v. Ottawa Electric Ry. 
Co., [1926] A. C. 725 ; 96 L. J. P. C. 163 ; 
135 L. T. 421 ; 42 T. L. R. 596, P. C. 

598b. Whether escalator dangerous!] — 

Axbxander V. City & South London Ry. 
Co. (1928), 44 T. L. R. 450, D. C. 

600. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 494. 
603. Add. Annotation: — As to (3) Refd. Montreal 
City V. Watt & Scott (1922), 128 L. T. 147. 
605. Add. Annotations : — N.F. Oliver v. Birming- 
ham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 640. Refd. Nunan v. Southern 
Ry., [1923] 2 K. B. 703. 

609. Add. Annotations : — As to (1) Refd. Baker v. 
Longhurst & Sons, Ltd., [1933] 2 K. B. 461. 
A 8 to {2) Consd. Sharpe v. Southern Ry., [1925] 
2 K. B. 311. 

620. Add. Annotations: — As to (1) Refd. Phillips 
V. Britannia Hygienic Laundry Co., [1923] 1 

K. B. 539; McGowan v. Stott (1923), 99 

L. J. K. B. 357, n. ; Ryan v. Youngs, [1938] 
I All K. K. 522. 


[19361 S. 0. tt. 147 ; 2 D. L. R. 190. 

—CAN. 

•q. Car starting before passenger 
clear.] — Pltf., 75 years old, ffot his rJwrht 
hand caught in the rear door of a 
** ono-man ’ ’ street car when alightinj? 
from it, & was cotnpcllod to run 50 
or GO yards with the car, thereby 
puttlni? a sevorei strain upon his 
muscles, heart & arteries : — Held : 
althougrh the motor-man saw his 
sigmal lifirht ao on, which was said to 
mean that the rear door had closed, 
yet since ho did not look back or other- 
wise make certain that pltf. was char 
of the car before it started ho was 
neKliffont ; 8c. pltf. was entitled to 

dainivfcos for his pain & suffering, past 
Sc prospective. — Fhaber v. Winnipeg 
Bleotric Co., [1 936] 3 W. W. R. 624 ; 4 
D. L. R. 624.~UAN. 

■r. Contributory negligence of pas- 
senger.] — In on action against the 
owners of a tramway system, brought 
by a woman passenger on one of their 
cars to recover damages in respect of 
personal injuries which she had sus- 
tained In oonaequenoo of the alleged 
negligence of defenders’ servants, 
pursuer averred that, when the car was 
approaching at a stow speed, & ap- 
peared about to stop at, the stopping 
place where she intended to alight, 
she descended the step below the roar 
platform, & that, while she was stand- 
ing with both feet on the stop, waiting 
for the car to stop, the car was 
aooelerated with a jerk which threw 
her oft the step 8c. caused her injuries : — 
Held : pursuer, by voluntarily placing 
herself on the stop of the maving car, 
had added a risk, which was not 
contemplated In the contract of car- 
ria^ between her Sc defenders, 
which constituted contributory negli- 
fmnoo on her part ; action dismissed. — 
Caldwell v. Glasgow Coiipn., [1936] 
S. 0. 490.— SOOT. 

sw. Train stopping suddenly at plat- 
form — Passenger waiting to dUghi .] — 
Suppliant was a passenger by train. 
Before its arrival at the station- 


platform which was her destination 
she rose from her seat. The train gave 
a Jolt as it was stopping, & she was 
thrown off her balance in the carriage - 
aisle & injured. The evidence showed 
the Jolt was not an unusual one : — 
Held : reap, could not bo held re- 
sponsible for the injuries sufCorod by 
suppliant. — Chandler r. R., [1936] 
N. Z. L. R. 95 ; 12 N. Z. L. J. 232.— 
N.Z. 

PART V. SECT. 2, SUB-SECT. 6. 

686 II. .] — Deft. 00. gratuitously, 

Sc for her own convenience, carried 
pltf. some four hundred yards past a 
station, whore she was allowed to 
alight. At this place the ground was 
not level, & a person living along the 
line had been permitted for his own 
oonvenlenoe t-o lay down on the right 
of way a platform, one end of which 
rested on a plank. Pltf. descended 
safely to the platform, but in passing 
from it she fell & was injured, owing, 
as alleged, to some defect in the con- 
dition of the plank supporting It : — 
Held : the co. was not liable. — Burke 
V. British Columbia Eleotrio Rt. 
Co.. Ltd. (1900), 7 B. C. R. 85.— CAN, 

592 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but whi(^ was not in 
any way guarded. &, after leaving the 

S latform, fell into an excavation in 
tie railway oo.’s grounds 8c was 
Injured : — Held : the oo. were liable. — 
Oldrioht V. Grand Trunk Ry. Co. 
or Canada (1895), 22 A. R. 286.— CAN. 

sa. Waiting room — Passage leadiruj 
to ** Ladies Toilet ** — UnligJUed <t un- 
locked door opening on to stairs to 
baaement.] — Pltf.’s wife entered a 
passage leading from a waiting room 
above the entrance to which were the 
words '* Ladies T<dlet.’* The passage 
had three doors leading off It on the 
left. The first was apparently that 
of a private office, the second was 
marked ** Ladies Toilet ** but was 


looked, Sc the third, a few feet beyond, 
was standing open. There was no 
artificial light iu the passage, Sc the 
daylight was waning. Pltf.’s wife 
pasHod through the open doorway & 
immediately fell down a flight of stairs 
into the basement below, & was 
severely Injured : — Held : the third 
doorway was a trap or concealed place 
of danger, & was a place to which pltf.’s 
wife might reasonably have been 
expected to go in the belief, reasonably 
outortalned, that she was entitled or 
Invited to do so. — Knowlton w. 
Hydro Eleotrio Power Commission 
OF Ontario, [1926] 1 D, L. R. 217 ; 68 
O. L. R. 80.— CAN. 

BO. .] — An unlocked 

Sc urdabellod door leading from a 
railway waiting room is not a trap. Sc 
a woman who, thinking it to lead to a 
lavatory, enters & falls down unlighted 
steps Sc is injured, ho^ no right of 
action against the railway co. — 
Grant v. Canadian Pacific Railway, 
[1936] 4 D. L. R. 380 ; 11 M. P. R. 
25.— CAN. 


id. Doors leading from — D%dy 

of carrier .] — The pnbllc cannot assnme 
that access is allowed through all the 
doors opening into or leading Into or 
leading out or a waiting room. When 
the doors intended for public use are 
Indioated, failure to put on the other 
doors notices that ingress through 
them Is forbidden does not amount to 
negligence ; on thq contrary, the 
absenoo of any notice sbonld pnt the 
public upon inquiry whether it should 
attempt to oi>en these doors Sc to 
prooeM farther into a place where It 
has no business. Bnt, even if failure 
to keep such doors looked may amount 
to ne^igence, the carrier wul not be 
liable for an accident to a passenger 
where tbb cause of the accident was 
the passenger’s own want of caution in 
proceeding beyond such a door to the 
dark & In a strain place. — Canadian 
National Rtb. (X). v. Lspaqs, {19873 
3 D. L. R. 1030 ; (19871 S. a R. 675.— 
CAN. 
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625. Add. AnnotcUion: — As to (2) Refd. Fosbroke- 
Hobbes t;. Airwork, Ltd. & British American 
Air Services, Ltd., [1937] 1 All E. R. 108. 

629. Add. Annotation : — Refd. Gayler & Pope r. 
Davies, [1924] 2 K. B. 76. 

631a. Running over defective line.] — 

In an action against a ry. co. for an injury 
to a passenger, it is evidence of negligence in 
the conduct of the carrying, that the train 
was run over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident. — 
Pym V. Great Northern Rail. Co. (1801). 

2 F. & F. 619 ; subsequent proceedings (1862), 

2 B. & S. 769 ; (1863), 4 B. & S. 396, Ex. Ch. 

Annotation: — Consd. Readhead v. Midland Rail. Co. (1867), 
L. R. 2 Q. B. 412. 

638. Add. Annotations : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. .363. 

646. Add. Annotation : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 263. 

647. Add. Annotation : — Consd. Knott v. London 
County Counc I, [1934] 1 K. B. 120. 

652. Add. Aniiotatinn : — Refd. Ruffy-Arnell, etc. 
Co. V. R., [1922] 1 K. B. 699. 

680. Add. Annotation : — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

681a. Accident in booking-hall.] — 

Rogers v. liONOoN, Midland & Scottish 
Ry. Co. (1930), 40 T. L. R. 238 ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 155. 

683a. Necessity for submission to Rates 

Tribunal of schedule for standard ^eaaon 
tickets.] — Re Standard Charges Schedl les, , 
No. 1323a, post. j 

683b. Season ticket rates — Continuation of — 

1921 Act, ^s. 34.] — Southend Corpn. v. 
London Midland Scottish Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas, 210. 

684. Add. Annotations: — Consd. Pagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185 ; Grein 
V. Imperial Airways, Ltd., [1936] 2 All E. R. 
1268. Refd. Nunan v. Southern Ry., [1924] 

1 K. B. 223. 

685a. Railway company — Whether appllc- 

able — Action under Fatal Accidents Act, 
1846 (c. 93).] — Where a passenger by rail- 


way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v. Southern Ry. Co., [1924] 1 K. B. 
223 ; 93 L. J. K. B. 140 ; 130 L. T. 131 ; 40 
T. L. R. 21 ; 08 Sol. Jo. 139, C. A. 

Annotations .‘—Consd. Thompson v. L. M. & S. Uy. (1929), 
98 L. J. K. B. G15, Apld. Grein v. Imperial Airways, Ltd., 
fl936) 2 All E. R. 1258. Eold. Ponton v. Southern 
Ry., [1931] 2 K. B. 103; Fosbroke-llobbos v. Airwork, 
Ltd. British American Air Services, Ltd., [1937] 1 
All E. R. 108. 

686b. Injury on Journey by special 

train.] — Pltf. was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near 11., & tlie 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words : “ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
onit (infer aZia) the words : “See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ” On the other side were (infer alia) 
the words : “ This ticket is issued subject to 
the bye-laws, rules & roguiations of the Man- 
aging Committee,” A ” This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee's Act (02 & 03 Viet. 

I c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
London, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
(lefts, admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves A pltf. whereby 


PART V. SECT. 2, SUB-SECT. 10. 

622 iil. .] — Watson 

V. Pacifio Stages, Ltd. (1935), 6 
F. L. J. (Can.) 52.— CAN. 


PART V. SECT. 2, SUB-SECT. 11. 

p 1. . ) — The form of 

ooDtract or sblpplnff order used by a 
ry. 00 . In connection' with the trane- 
portation of live i^took provided that 
an attendant should aooompany the 
Bhlpment, but should oot nave the 
right to travel free or at a rate loss 
than the ordinary fare, unless he bad 
signed the special form of contract 
printed on the back of the shipping 
bill, which contained limitations as to 
claims for personal Injuries sustained 
while travelling. In an action to 
reoover damages for Iniuries during 
transiK>rtation, due to the negUgenoe of 
the ry. oo.*B servants ; — JJetd : the fact 
that the attendant had not paid any 
fare was due to the fact that the ry. 
eo.a agent made no attempt to ooUe^ 
the fare, 6c the ry. oo. was responsible 
for the omiaaioa ; the attendant was 


a fuU-fuie UHSsengor Sc not h trespaHser 
& was entitled to recover damages. — 
Stewakt V. Grand Trunk Pacific 
Rt, CJo.. [19241 1 O. L. R. 881 ; 1 
W. W. R. 473.— CAN. 


s t. .] — When one entrusts 

himself or his property to another to bo 
carried, there is Implied contract 
that the traveller shall use ordinary 
care in the transport, & in the absence 
of special ciroumstancos the fact that 
the passenger is the father of the driver 
has no slgnifloanoe. — K ey v. Key, 
[19301 3 D. L. R. 327 ; 65 O. L. K. 
232.— CAN. 


PART V. SECT. 2. SUB-SECT, 12. 

sm. PoMenger standing on platform of 
moving car .} — A passenger who leaves 
his seat in a tramway car & goes on to 
the platform, while the car is in motion, 
is not necessarily guilty of oootributorr 
negligence should he meet with an acci- 
dent while on the platform, the question 
depending in each case upon the par- 
ticular droumstanees. — Buohanak v. 

9 


Qlabgow Coupn., [1921] S. C. «58.— 

SCOT. 


PART V. SECT. 3, SUB SECT. 1. 

661 iU. Another route 

adopted — Liabiltty for excess fare .) — 
A passenger after purchasing a ticket 
from Agra to M. via Aligarh & C. 
discovered that if he travelled beyond 
Aligarh & via G. ho would roach bis 
destination more quickly than by the 
route ludioated on the ticket, although 
he would be travelling by a longer 
route. He did travel ewscordlngly & 
on arrival at M. he was made to pay 
excess fare. On suit for refund f — 
Held : Indian Railways Ck>aching 

Tariff, r. 64, applied to a passenger who 
was found travelHiig, either in- 
tentionally or by mistake, by a route 
other than that iudi edited on the ticket 
Sc not to a passenger who had arrived 
at hie destination, Sc the case was 
governed by r. 63 & the excess tare 
was Jnstlfled. — Sedretabt or State 
FOB India in Oounoid v. Murti 
Manobab (1928), I. L. K. 61 AU. 399.— 
IND. 
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their liabUity was limited to £100. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
joumev I — Held : although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming imder the co.’s 
private Act, contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount. — Hearn v. Southern Ry. 
Oo. (1926), 41 T. L. R. 305, 0. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract conta.ined a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
,the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners* 
servants. A subsequent clause provided that 
no claim under the contra^it shoidd be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract: — 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
Itf. had failed to give amy written notice of 
is claim within the time prescribed by the 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 106 ; 
16 Asp. M. L. 0. 432. 

686a. Contract for voyage — Mistake as to nature of 
voyage — Ratifioatlon.}^In Oct, 1933, pltf., 
a widow lady who since the death of her 
husband in 1929 had suffered from insomnia, 
nervous disorder, & heart trouble, wished to 
go to sea for a pleasure cruise. She called at 


the office of deft. co. & bought a ticket for 
a voyage to Australia & back on defts.* 
steamer O. She was imder the impression 
that the voyage was to be a pleasure cruise 
& that she would havje the benefit of the 
usual entertainments & shore excursions 
which are arranged on pleasure cruises, but 
in fact the voyage was an ordinary voy^e 
in the regular mail & passenger service 
between England & Australia. She embarked 
on the O. in due course, & after the steamer 
had started she discovered that the voyage was 
not a pleasure cruise & she asked the purser 
to maike arrangements for her to be ^t 
ashore & conveyed back to England. He 
suggested that she should go ashore at 
Toulon & return home by train through 
France, but as he could not undertake that 
deft. co. would refund the money which 
pltf. had paid for her passage she decided to 
stay on board, & she accordingly travelled to 
Australia Sd back. She then brought this 
action for damages for breach of contract. 
She had paid to deft. co. £140 for the return 
ticket to Australia & had paid a further £60 
as a deposit to cover incidental expenses 
during the voyage, & she said that owing 
to the circumstances of the voyage her health 
had become worse she had been put to 
trouble & expense at the ports of call : — 
Held : ^though originally the parties were 
not ad idem & there was no concluded con- 
tract, when pltf. made up her mind to remain 
on board for the voyage to Australia & back 
instead of returning to England from Toulon 
she elected to affirm the contract which deft, 
co. had in fact offered her, & as deft. co. had 
performed that contract the action failed. — 
MacMillan v. Orient Steam Navigation 
Oo., Ltd. (1936), 40 Oom. Gas. 182. 

688. Add. Annotation : — Refd. Penton v. Southern 
RaUway, [1931] 2 K. B. 103. 

689. Add. Annotations : — Dlstd. L’Estrange v. 
Graucob (F.), Ltd., [1934] 2 K. B. 394. Refd. 
Nunan v. Southern Ry. (1923), 130 L. T. 
131 ; Hearn v. Southern Ry. (1925), 41 
T. L. R. 305. 

695. Add. Annotations: — Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Refd. Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

895a, Conditions ascertainable by 

reference to time-table.] — Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words : “ Excursion. For con- 


PART V. SECT. 3, SUB-SECT. 6, 

688 V. .1— Held; fn 

view of the sraallneBs of the type In 
which tlie condition was printed Sc the 
absence of any device to draw attention 
to it. defts. had not token reasonable 
DfieanB to brlnir it to pnrsner’s notice. — 
Williamson v. North of Sootlanb, 
ETC. Navioation Oo., [1916] S. 0. 
564.— 6COT. 

p i. .) — In an 

action by a passenger against a ry. oo. 
to recover damages for personal injury 
sujrtained by him while travelli^ on 
one of their trains, defenders main- 
tained that, under the contract of 
carriage, they were exempt from lia- 
bility. When the accident occurred, 
pursuer was travelling on a ** pleasure 
party ** ticket, issued at a fare lees 
than the ordinary fare. The ticket 


bore on the front, in legible print, ** See 
Back,*’ Sc on the back, also in legible 
print, “ This ticket is issued subject to 
the General Notices, Regulations, Sc 
Oondltlons in the oo.’s current Time 
Tables 8c Bills.’* Defenders’ oimrent 
Time Tables oontained a seotion hehded 
“ General Notices, Regulations. & 
Condition, ” which included a condition 
that the holder of a ticket issued at a 
fare less than the ordinary fare should 
have no right of action against the oo. 
In respect of Injury, however caused. 
Pursuer admitted that he knew that 
there was printing on the back of his 
ticket. Sc that he must have read what 
was printed on the back of a similar 
ticket when travelling on previous 
oocaslons, but deponed that what he 
read had oonveyed nothing to him : — 
Rfikt: the condition formed peurt of 
the contract. In respect that the 

10 


reference of the ticket to the oonditioiLS 
in defenders’ time tables was reasonable 
notice of their exlstenoe &; terms. Sc 
further, as pursuer knew there was 
printing on the baok of the ticket. Sc 
admitted that at some time he must 
have read the printing, he must be 
taken to have known that it referred 
to oondltlons. Defenders assoilzied. — 
Gray v. L. & N. E. Ry. Co., [1930] 
8. C. 989.-^5COT. 

q I. .] — Grakd 

Trunk Paoipio Coast 8.8. Oo. v. 
Simpson (1922). 63 8. a R. 361; 65 
D. L. R. 614 ; [1922] 2 W. W. R. 820. 
—CAN. 


• i. S. P. Erickson v. Canadian 
Paoitio Ry. Oo., Waij9tkad e. Cana- 
dian Pacific By. Oo. (^k.), (1928} 
1 D. L. R. 29 ; [19271 3 W. W. R. 749. 
—CAN. 
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ditions see back ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft, co/s time-tables & 
excursion bills. On the excursion bills 
excvirsion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets . . . are issued 
subject to the general regulations & to the 
condition that the holders . . . shall have 
no rights of action against the co. . . . in 
respect of . . . injury (fatal or otherwise) . . . 
however caused.” A special jury found that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered ” No,” & 
awarded damages. Argument was then 
allowed whether the jury could so find, & it 
was held that as a matter of law when the 
ticket was acv^epted the contract was com- 
plete, & therefore there was no evidence on 
which the jury /‘ould find as they did : — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law appluab*^ to the 
conditions upon which the ticket was'issueci, & 
those conditions negatived the right of pltf. j 
to recover damages. — Thompson v, London, 
Midiand & Scottish Ry. Co., [1930] 1 K. B, 
41 ; 98 L. J. K. B. 615 ; 141 L. T. 382, 0. A. 

Annotations: — As /r) (1) Apld. Penton v. Southern Railway, 
[Hl.'U ] 2 K. Ti. 103. Gencrallu, Rofd. Posbroko-IIobhoH v. 
Ainvork, Ltd. & British American Air ServicoB, Ltd., 
[1937] 1 All E. R. 108. 

695b. Plaintiff unable to read.] — 

Thompson v. London, Midland & Scottish 
Ry. Co., No. 695a, ante, 

695c. Whether question of law or 

fact.] — Thompson v. London, Midland & 
Scottish Ry. Co., No. 695a, ante. 

695d. .] — Defts., a railway co., 

issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On | 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 

“ For conditions see back,” & on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caus^. Pltf. asked for 
” Waterloo return,” & was supplied with one 
of these tickets, which he accepted without 


objection. He was injured on the journey 
through the alleged negligence of defts.’ 
servants : — Held : in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to nis notice, but 
on the facts there was no evidence for a jury 
that they had not done so. — Penton v. 
Southern Ry., [1931] 2 K. B. 103 ; 100 
L. J. K. B. 228 ; 144 L. T. 614 ; 76 Sol. Jo. 
100. 

696. Add. Annotation : — Refd. Walpole r. Canadian 
Northern Ry., [1923] A. 0, 113. 

701. Add, Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 168 L. T. 98. 

703a. .] — Metropolitan Ry. Co. v. 

Great Western Ry. Co. (1886), 3 T. L. R. 
118. 

704. Add. Annoiaiiona : — Refd. Paterson Zochonis 
V. Elder Dempster, [1923] 1 K. B. 420 ; 
Pratt V. Patrick, [1924] 1 K. B. 438. 

723. Add. Annotations : — Refd. Flint v. Lovell, 
[1935] 1 K. B. 354 ; Ley v. Hamilton (1934), 
151 L. T. 360. 

724. Add. Annotations : — to {\) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. Refd. I.ey v. 
Hamilton (1934), 151 L. T. 360 ; Mechanical 
& General Inventions Co. v. Austin 6c Austin 
Motor Co., [1936] A. C. 346. 

725. Add. Annotation : — Retd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 

733. Add. Annotations: — Folld. TIa>nes v. Davey 
(1937), 25 Ry. Sc Can. Tr. Oas. 291. Apld. 
London, Midland Sc Se(‘ttish Ry. CV». v. 
Greaver, [19371 1 K. B. 367. 

733a. .] — A passe ngoi' who travels 

upon a railway without paying his own fare 
but by producing the return half of a non- 
transferable return ticket issucnl to another 
person is guilty of the offence of travelling 
without having previously paid his fan* Sc 
with intejnt to avoid paymcint thereof, 
tliougli he did not know tliat the; ticket was 
non-transferable & wwuld not fiave used it if 
he had known. -Haynrb v. Davky (1937), 
25 Ry. & Can. Tr. Cas. 294. 

753a. Transfer of non-transferable 

ticket.] — K. purcliased for 10«. an excursion 
return ticket, which was not transferable. 
The ordinary single fare for the same journey 
was 23s. On arrival at his destination K. 
handed to G. the return half of his excursion 
ticket which G. intended to use to avoid 
payment of his fare. Informations were pre- 
ferred against K. & G., under the bye-law 
set out below, cliarging them respectively 
with having unlawfully transferred & un- 
lawfully received a partly used ticket. The 
bye-law provided : ‘‘ No person shaU • . . 

transfer or receive any partly- used ticket 
... to or from any other person with intent 


PART V. SECT. 4. 

699 ii. Negligence of issuing 

company.] — ^In an action agiedn^t a 
railway co, to recover damagee in 
respect of pecnnlary loss & also for 
soiaHunif piirsner averred that his son, 
while tmvelUng as a passenmr on 
defenders* railway from London to 
OlasTOw, with the return half of a 
tiokOT purohaaed by him in Gla 0 |mw, 
was fatally ixdured as a result of an 


accident to the train, which occurred 
In England, & admittedly was caused 
by the nogUgenoe of dNenders* ser- 
vants ; — Held : the rights of the 
parties foil to be determined in aooord- 
anoe with the law of England, as the 
lex loci delicti . — Naftaun v. London, 
Midland & Scottish Ry. Oo., [l»3Sj 
S. O. 259.— SCOT. 

PART V. SECT. 6, SUB-SECT. 1. 
so. Putting comnwnioaHon cord — 

11 


Defences — Compartment overcrowded .] — 
A railway passenger who pulls the 
emergency chain because he finds the 
oompartment crowded beyond the 
prescribed limit commits no ollenoe 
under Indian Railways Act, 1890, 
8. 108, merely because he does so for 
the additionaJ reason of obtaining the 
names of certain passengers who used 
abusive language towards him. — 
EMPEROB V. POPATLAL BHAIOHAND 
(1929), I. L. R. 64 Bom. 326.— IND. 
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that any person shall use the same for the 
purpose of travelling . * . on the ry., unless 
the ticket shall at the time of issuing thereof 
purport to be transferable.” The magistrate 
dismissed the informations on the ground 
that, as the bye-law was framed to cover 
cases where there was no fraudulent intent, 
it was void & Mra vires as being i^ugnant to 
the general principles of law : — Held : inas- 
much as the purpose of the bye-law was to 
rohibit transactions which must in general 
e fraudulent, the bye-law was a valid one. — 
London, Midland & Scottish Ry. Co. v. 
Grravhr, [1036] 3 AU E. R, 333 ; 156 L. T. 
635 ; 100 J. P. 511 ; 63 T. L. R. 76 ; 80 Sol. 
Jo. 878, D. 0. 

766. Add. Annotation : — Consd. London Passenger 
Transport Board r. Summer (1935), 154 L. T. 
108. 

759. Add. Annotation : — Consd. London, Midland 
Sc Scottish Ry. Co. v. Greaver, [1937] 1 K. B. 
367. 

764. Add. Annotation : — Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 

765. Add. Annotation : — Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 


776. Add. Annotations : — Reid. Percy v. Glasgow 
Oorpn., [1922] 2 A. 0. 209 ; Fisher v. Oldham 
Oorpn., [1930] 2 K. B. 364 ; Re Carroll, 
[1931] IK. B. 317. 

776. Add. Annotation : — Refd. Davies v. Shanly 
(M. W.) (Park Chairs No. 1), Ltd. (1936), 
81 Sol. Jo. 59. 

777. Add. Annotation : — Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

781a. .] — Where a passenger on a 

tramcar makes a sufficient Sc proper tender 
of bis fare Sc the conductor mistakenly 
refuses to accept it Sc has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name Sc 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment. — Percy v. Glasgow Corpn., [1922] 
2 A. C. 299 ; 91 L. J. P. C. 187 ; 127 L. T. 
601 ; 86 J. P. 201 ; 38 T. L. R. 722 ; 66 
Sol. Jo. 556 ; 20 L. G. R. 606. 


Part VI. — Carriage of 

784. Add. Annotation: — As to (I ) Refd. Buckland 
V. R. (1933), 102 L. J. K. B. 404. 

786. Add. Annotation: — As to (1) Consd. Buck- 
land V. R. (1933), 102 L. J. K. B. 404. 

787. Add. Annotation: — As to (1) Consd. Buck- 
land r. R. (1933), 102 L. J. K. B. 404. 

792. Add. Annotation : — Consd. Buckland v. R. 

(1933), 102 L. J. K. B. 404. 

796. Add. Annotation: — Refd. Buckland v. R. 

(1933), 102 L. J. K. B. 404. 

796. Add. Annotation : — Consd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

799. Add. Annotation: — Refd. Buckland v. R. 
(1933), 102 L. ,T. K. B. 404. 

800. Add. Annotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K, B. 404. 

804a. Luggage put in luggage van — By order of 
official.] — Ehinoer v. South-Eastern & 
Chatham Ry. Co. & Pullman Car Co., Ltd., 
No. 851a, post. 

811. Add. Annotations: — As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 


Passengers’ Luggage. 

Lewis Steam Navigation Co. v, Paterson, 
Zochonis, [1924] A. 0. 622 ; Pratt v. Patrick, 
[1924] 1 K. B. 488; Ualliwell v. Venables 
(1930), 99 L. J. K. B. 353. 

813. Add. Annotation : — Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 

816. Add. Annotation : — As to (2) Refd. Buckland 
v. R. (1933), 102 L. J. K. B. 404. 

823. Add. Annotation : — As fo (3) Folld. Vosper v. 
G. W Ry. (1927), 137 L. T. 520. 

827a. Luggage put in compartment by porter — 
Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, thh*d class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the ovvs 


PART V. SECT. 7. 

b i. Refusal to obey con< 

doctor — Retjxtcsi unreasoTfioble^-^Carrier 
liable.) — Haines v. Britibb Columbia 
Elbotrio Ry. Oo. (1921), 70 D. L. R. 
738 ; 30 B. O. R. 340.— CAN. 

f i. Removal exposing pas- 

sengear to danger — Carrier liable.}— 
Howe v. Niagara 8t. Catharinks 8i 
Toronto Ry. Co., [1925] 2 D. L. R. 
116 ; 30 Can. Ry. Cas. 05 ; 56 O. L. H, 
202 ; revsg., [1924] 4 D. L. R. 339 ; 56 
O. L. R. 387.--CAN. 

m 1, Removal exposing pas- 

senger to danger — Carrier liable .) — 
Howe v. Niagara St. Catharines & 
Toronto Ry. Co., (19251 2 D. L. R. 
116 ; 30 Can. Ry. Caa. 95 ; 66 O. L. B. 
302.- -CAN. 


PART VI. SECT. 3. SUB-SECT. 1. 

o i. Sent back by returning 

steamer after arrived cU destination — 
Carrier liable .) — Smith v. Union S.S. 
Co. (1922), 08 D. L. R. 488.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2. 

806 i. Luggage placed in compartment 
icith passenger — Whether company liable 
— Passenger leaving carriage loUA door 
Pltf. & hep sister arriyed at 
Elision Station of defts.* railway 
shortly after 6 p.m. in order to travel 
by the 6.10 p.m. train to H. Their 
luggage included two dressing oases 
which they directed a porter to put in 
a carriage in which they had reserved 
seats. The porter oairied out these 
instruotions sc placed pltf. *8 drfmntng 

12 


case on the rack of a corridor carriage 
which was about the middle of the 
train. As the porter left, pltf. lifted 
down her case & plaoed it on the seat. 
Having removed a book therefrom, the 
two ladies left the odrriage, without 
closing the door. Sc prooeeded to a 
bookstall on the platform about the 
end of the train. Upon their return 
seven minutes later pltf. *8 dressing ease 
had disappeared : — Held : the onus of 
proving that the loss was due to 
negligenoe on the part of the passenger 
lay upon the oo. Pltf.. by lo&vlng her 
diessmg case unprotected In a carriage 
with the door open, was not guilty of 
such negligenoe as would exonerate the 
oo., who were, aooordingly, liable for 
the loss.— Garb v. Loni>on, Midland 
& SoomsH Ry. Oo. (1931). N. 1. 94. — 
HL 
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of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled to recover. — 
VosPEB V. Great Western By. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 61 ; 137 L. T. 620 j 
43 T. L. R. 738 ; 71 Sol. Jo. 605, D. C. 

829. Add. Annotation : — As to (2) Refd. Buckland 
V. R. (1933), 102 L. J. K. B. 404. 

830. Add. Annotations: — u4s fo (1) Refd. Ehinger 
V. S. E. & 0. By. & Pullman Car Co. (1922), 
38 T, L. R. 678; Vosper v. G. W. By. (1927), 
137 L. T. 620. As to (2) Refd. Ehinger v. 

S. E. Sc C. By. Sc Pullman Car Co. (1922), 38 

T. Ij. B. 678. As to (3) Consd. Ehinger v. 

S. E. Sc Q. By. Sc PuUman Oar Co. (1922), 38 

T. L. B. 678. 

831. Add. Annotation : — Generally^ Refd. Vosper 
v. G. W. By. (1927), 137 L. T. 520. 

833a. S. P. Harrison v. Great Western By. Co. 
(1876), 39 J. P. 312. 

851a. .j — Pltf., who was a pas- 

senger with a ticket from Paris to London 
via Dover, Sc thence by the railway of deft, 
railway co., took an additional ticket from 
the second ddts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dovei Sc London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers* luggage, 
& that CO. did all that was reasonably 
necessary to bring this condition to pltf. *8 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her Sc directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official wes. or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos . : — Held : as a railway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Car Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable. — Ehinger 
V. South-Eastern & Chatham By. Co. & 


Pullman Oar Co., I/td. (1922), 38 T. L. R. 
678 ; 66 Sol. Jo. 633. 


861b. .] — A special contract, 

entered into between a shipowner Sc a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage ** under any circumstances 
whatsoever ** : — Held : such a stipulation 
covered the case of wilful default Sc mis- 
feasance by the shipowner’s servants. — 
Taubman V. Pacific Steam Navigation Co. 
(1872), 20 L. T. 704 ; 1 Asp. M. L. O. 336. 


ArmotaHona 
73 L. 

Refd. 


tHona: — Conid. Price v. Union Lighterage Oo. (1904), 
I. J. E. B. 222 ; Travera v. Oooper, [lOlB] 1 E. B. 73. 
1 , The Pearlmoor, [1904] P. 286. 


852. Add. Annotation : — Generally, Refd. Albe- 
marle Supply Oo. V. Hind, [1928] 1 K. B. 307. 

853. Add. Annotation : — Apld. Thompson v. L. M. 
& S. By. (1029), 98 L. J. K. B. 616. 

854. Add. Annotation: — A.*? to (1) Refd. Groin v. 
Imperial Airways, Ltd., [1936] 2 All E. B. 
1258. 


865. Add. Annotation : — As to (1) Refd. Penton v. 
Southern Railway, [1931] 2 K. B. 103. 

867. Add. Annotation: — As to (1) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
649. 

858. Add. Annotations . --Consd. Werner v. Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 573. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Oo. V. Paterson, Zochonis, [1924] A. C. 
622. 

863. Add. Annotations : — Refd. L. Sc N. W. By. 
V. Neilson, [1922] 2 A. 0. 263; Nunan v. 
Southern By., [1923] 2 K. B. 703 ; Buerger 
r. Cunard S.S. Oo., [1925] 2 K. B. 646 ; The 
Refrigerant, [1925J P. 130; II. M. F. 
Humphrey, Ltd. v. Baxter, Hoare & Co. 
(1933), 149 L. T. 603 ; Danneberg r. Wliito 
Sea Timber Trust, Ltd. (1936), 154 L. T. 25; 
Ashby v. Tolhurst, [1937J 2 K. B. 242. 

866. Add. Annotations : — Consd. Ehinger r. S. E. 
Sc C. By. & Pullman Car Co. (1922), 38 
T. L. B. 678. Apld. Hearn v. Southern By. 
(1925), 41 T. li. K. 305. Consd. Tliorapson v. 
L. M. & 8. By. (1929), 98 L. J. K. B. 615. 
Apld. L’Estrange v. Graucob (F.), Ltd., [1934] 
2 K. B. 394. Refd. Nunan v. Southern Bys., 
[1923] 2 K. B. 703. 


PART VI. SECT. 7. 

•p. lAJiaqaoe left with porter — Paa- 
aenger telqMtaninff for car. 1 — A paesonger 
arrived by train at a railway Btatlon 
with heavy luggage In the van & 
lighter articles accompanying her in 
the compartment. All the lug^ge was 
taken on a barrow by a poi^r to a 
oah-stand in the station, where the 
passenger expected to be met by 
friends with a oar. Failing to find 
them, she went to telephone to them, 
leaving the higga^ in charge of the 
porter along with her two young 
children. In her absence the porter 
left the luggage unattended, Sc a thief 
having got rid of the children by a 
device, stole the lighter articles. In 
an action by thepassenger against the 
railway oo. : — Held : the co. was 


liable, in respect that Its liability as 
carrier of passengers* luggage lasted 
until the passenger, using duo diligence, 
had been afforded a reasonable 
opportunity of taking delivery of the 
luggage ; & here it was not jproved 
that the passenger had failed to 
exercise due diligence. — Parker r. 
L. M. 8. Ry. CJo., [19301 8. C. 822.— 
SCOT. 

PART VI. SECT. 8. SUB-SECT. 4. 

d i. Special contract.] — Held : it 

was a yalid answer to pltf.’s action 
that she had assented to bo bound by 
the contract relieving the carrier from 
liability. — Fennell v. Montreal S.S. 
Co. (1876), 6 Nlld. L. R. 124.— NFLD. 

d ii. Conatruction .] — 


Dixon v. RiciiELiiiio Navioation Co. 
(1889), 18 S. O. R. 704.— CAN. 

e i. ,] — Held : pltf. was 

bound by the conditions. — wood v, 
Allan (1880), 13 N. 8. R. (1 R. & G.) 
477 : affd. (1882), 15 N. S. R. (3 
R. & Q.) 211.— CAN. 

866 ill. Inexperienced 

traveller.] — Held : pltf., a woman of 
scant education Sc unaccustomed to 
travel, was entitled to recover from 
deft. co. notwithstanding a clause on 
her ticket limiting deits.* liability, 
as the clause had l>eon waived, Sc there 
we« a special contract. — Toleuton v. 
Cunard f».8. Co., [1924] 3 D. L. R. 
356 ; 2 W. W. R. 927 ; 33 B. C. R. 
561.— CAN. 
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Oases 881^— 880. 


English ant) Empibe Digest Supplement. 


Part VII. — Carriage of Animals. 


886, Add. AnnoUUion : — Refd. G. N. Ry. v. 
L. B. P. Transport & Depository, [1923] 2 
B* 74:2* 

890. Add. Annotation : — Refd. G. N. Ry. v. 


L. E. P. Transport & Depository, [1022] 
2 K. B. 742. 

893. Add. Annotation : — ^Refd. G. N. Ry. v. 
L. B. P. Transport & Depository, [1022] 
2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 


894. Add, Annotation : — Refd. McAlister (or Dono- 
ghue) V. Stevenson (1082), 48 T. L. R. 404. 
896. Add. Annotations r — Consd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1022] 
2 K. B. 742 ; McAlister (or Donoghue) v. 
Stevenson (1032), 48 T. L. R. 404. 

896. Add. Annotations: — As to (1) Consd. G. N. 
Ry. V. L. E. P. Transport & Depository, 
[1022] 2 K. B. 742. As to (2) FoUd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1022] 


2 K. B. 742. As to (3) Refd. Transoceanica 
Soc. Italiana di Navigazione v. Shiptori, 
[1923] 1 K. B. 31. 

896a. .] — Great Northern Ry. Oo. v. L. E. P. 

Transport & Depository, Ltd., No. 234a, 
ante. 

806b. Goods unfit to travel — Liability of sender.] — 

Southern Ry. Oo. v. Boots Pure Drug Co., 
Ltd. (1936), 79 Sol. Jo. 109. 


Part IX. — Measure of Damages 


9t)5. Add. Annotations : — Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 1 .8 L. T. 164. Refd. 
Patrick v. Riisso-British Grain Export Co., 
[1927] 2 K. B. 636; The Edison, [1932] P. 
52 ; The Arpad (1934), 60 T. L. R. 505. 

910. Add. Annotations : — Consd. Patrick Russo- 
Britlsh Grain Export Co., [1027] 2 K. B. 635. 
Apld. Re Hall & Pirn’s Arbitration (1028), 130 
L. T. 50 ; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1932), 48 T. L. R. 404 ; The 
Edison, [1932 ] P. 52. Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 164; The 
Arpad (1934), 60 T. L. R, 605. Apld. Vaile 
Bros. V. Hobson, Ltd. (1933), 149 L. T. 283. 
Refd. Pinnock v. Lewis & Peat, [1923] 1 
K. B. 690 ; Riley v. Brown (1929), 98 L. J. 
K. B. 739 ; Herbert Clayton & Jack Waller, 
Ltd. V. Oliver, [1930] A. C. 209; DobeU 
(C. G.) & Co. V. Barber & Garratt (1930), 
47 T. L. R. 66 ; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616; Flint 
V. Lovell, [1935] 1 K. B. 354 ; Haynes v. 


Harwood, [1936] 1 K. B. 146; Millar’s 
Machinery Co., Ltd. v. Way (David) Son 
(1935), 40 Com. Cas. 204 ; Archie Parnell & 
Alfred Zeitlin, Jjtd. v. Theatre Royal (Drury 
Lane), I.td. (1936), 80 Sol. Jo. 284 ; Domine 
17. GrimsdaU, [1937] 2 All E. R. 119. 

912. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 605. 

914. Add. Annotations : — Consd. The Edison, [1032] 
P. 52. Refd. The Arpad (1934), 60 T. L. R. 
605. 

918. Add. Annotations: — As to (1) Consd. The 
Edison, [1932] P. 52 ; Simon v. Pawson & 
Leafs, Ltd. (1932), 148 L. T. 164 ; The 
Arpad (1934), 50 T. L. R. 505. Refd. 
Patrick Russo-British Grain Export Co., 
[1927] 2 K. B. 635. 

924. Add. Annotation : — Consd. The Arpad (1934), 
60 T. L. R. 605. 

030. Add. Annotation : — Refd. Aronson v. Molga 
Holzindustrie A./G. Leningrad (1027), 32 
Com. Cas. 276, 


PART VII. SECT. 1, SUBJECT. 2. 

sb. To deliver promptly.] — A very v. 
Canadian Pacipio Railway (1929), 1 
M. P. II. 502.— CAN. 

PART VII. SECT. 3. 

p I. No evidence as to cause of 

loss .] — In an action for damages for 
the loM of three horses which died 
while in transit on deft.’s railway under 
a oontnuftt known as “ Live Stock — 
Special Contract — Shipping Order,** 
approved by the Boaid of Railway 
(jomrs. for Canada : — Held : there 
being no evidence to establish the 
actual cause of the deaths, the facts 
disclosed pointed to the oonoluslon 
that something beyond the control 
of deft., rather than any fault on Its 
part, was the cause of the loss, &, 
therefore, under the terms of the oon- 
traot deft, was not liable. — Baynr v. 
Canadian National Ryb., (1933] 3 


W. W. R. 616.— CAN. 

w 1. Animals dyiny of arsenic 

poisoniiw.] — Action against deft. ry. 
oo. dismissed, as there was no evidence 
connecting the cause of injury with 
any alleged negligence, & the cause of 
the damage was purely a matter of 
speculatlou. — Tdbnek v. Canadian 
Paoifio Ry. Oo.. (1922J 2 W. W. R. 
85S ; 66 D. L. R. 31.— CAN. 

b L Unless written notice of 

claim yiven at point of delivery .] — 
Knioht-Watson Ranching Co. v. 
Canadian Pacific Ry. Co., [1921J 
3 W. W. R. 788 ; 62 D. L. R. 601 : 
16 Sask. L. R. 1.— CAN. 

PART IX. SECT. 1. 

901 V. .] — Action against a ry. 

CO. for alleged “Portages in thirty-seven 
oars of grain loaded in bulk from 
elevators on private sidings & delivered 
at private sidings. The real dispute 
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between the i)artie8 as to each car was 
as to the quantity (a) shipped, (b) de- 
livered at destination, (c) loss In transit, 
if any, & If any whether the shipper 
was to blame for the loss. The cars 
were all shipped under the uniform bill 
of lading for bulk grain : — Held : after 
reviewing the method of weighing & 
billing the grain, it not to be 
assumed on that accoimt that the 
grain was not carefully weighed or 
that the ry. was charged with any 
worthwhile quantity as having been 
put into any car which was not actually 
put into it. & the bills of lading largely 
lost their value as prima facie evidence 
of quantities, & In accordance with 
the real intention of the parties, should 
be considered rather as evidence only 
of approximate quantities shipped. — 
Grain Claims Ettreau, Ltd. & 
Federal Grain. Ltd. v. Canadian 
Pacific Ry. Co.. [1936] 2 W. W. R, 17 ; 
2 D. L. R. 558.— CAN. 



?oL Vm— Carriers. Oases 954a— 1010a. 


Part X. — Statutory Control 

954a, Side entrance to>-llefu8al to re-open.]— -In 

deciding an application for the provision of 
reasonable facifiities under 1864 Act, a. 2, & 
of reasonable facilities & conveniences under 
1921 Act, 8. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to th^ proper discharge of their obligations, 

& the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was aSorded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of “ closed 
stations adopted by the co., <& it was shown 
that only 16 p< r cent, of the passengers using 
the station, who were mainly season & weekly 
ticket holders, would be lUtely to use such 
entrance, &, that no general public incon- 
venience existed, the ct. refused to make any 
order. — Nottingham Corpn. v. Midland 
By. Co. (1922), 128 L. T. 639 ; 67 Sol. Jo. 

404 ; 21 L. G. B. 71 ; 17 By. & Can. Tr. 

Cas. 72. 

965. Add, Annotation : — Consd. Nottingham 
Corpn. r. Mid. By. (1922), 128 L. T. 639. 

967. Add. Annotation : — As to (1) Consd. Wmsford 
Urban District Council v. Cheshire i^inea 
Committee (1931), 21 By. & Can. Tr. Cas. 10 

958. Add. Annotation : — As to (3) Consd. Notting- 
ham Corpn. V. Mid. By. (1922), 128 L, T. 639. 

960. Add. Annotations : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Fiastern 
By. Co., [1933] 2 K. B. 14 ; Winsford Urban 
District Council v. Cheshire Lines Committee 
(1931), 21 By. & Can, Tr. Cas. 10. Refd. 
Bournemouth -Swanage Motor Boad & Ferry 
Co. V. Harvey & Sons, [1930] A. C. 549. 

967. Add. Annotation: — As to (1) Dlstd. London 
& North Eastern By, Co. v. British Trawlers 
Federation, Ltd., [1934] A. C. 279. 

973a. Over land of third party — Not ordered.] 

— Held : a railway co. cannot be ordered to 
work a siding which trespasses on the land 
of a third party. — Stokes v. London, Mid- 
land & Scottish By. Co. (1932), 21 By. & 

Can. Tr. Cas. 30. 

976a« Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready j 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 


of Carriers’ Business. 

which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — C h Ar- 
rington, Gardner, Lockett & Co., I/td. v. 
Southern By. Co. (1926), 42 T. L. B. 768; 
19 By. A: Can. Tr. Cas. 1. 

977a. Transference to different station.] — 

(1 ) A railway co., as part of a comprehensive 
scheme for reorganising a goods station, 
necessitated by a great increase in the traffic 
there, proposed to transfer a coal depot 
which had existed there for fifty years to 
another station a mile & a half distant : — 
Held : though the coal merchants who used 
the depot might thereby be greatly incon- 
venienced, yet the proposed sclieme was in 
the public interest ; & the consequent with- 
drawal of facilities long enjoyed by the coal 
merchants was justified by the change of 
circumstances, <fc by the substitution of new 
facilities equally good, A was therefore not a 
denial of reasonable facilities under the 
Bailway A Canal Traffic Act, 18,54. 

(2) Qu. : whether facilities for storing coal 
at a station are facilities for receiving A 
delivering coal traffic under the Traffic ActH.-™ 
liUTON, Dunstable A District’ ('Joal Mer- 
chants’ Assocn. V. TjONdon, Midland A 
Hciottish By. Co. (19.37), 26 By. A Can. Tr. 
Cas. 98. 

980. Add. Annotation : — As to (1) Consd. Charring- 
ton, Gardner, Lockett?;. Bouthern By. (1926), 
42 T. L. B. 758. 

991a. Jurisdiction of Commissioners,] — By 

rule 62 of the Kailway A Canal Commission 
Rules any application to rescind an order 
of the Comrs. must be made within twenty- 
eight days after the said order has been com- 
municated to the parties unless the Comrs. 
think fit to enlarge the time. In 1931 the 
Comrs. allowed an application to be made 
to rescind an order made in 1891. In 1891 
the Comrs. ordered a railway co. to afford 
reasonable facilities for passenger traffic on 
a branch line which had been closed to 
passenger traffic. The railway co. complied 
with the order. In a later case between other 
parties it was held by the Ct. of Appeal that 
the Comrs. had no jurisdiction to make the 
order of 1891. In 1930 the railway co. again 
closed the line to passenger traffic. On an 
application by the urban council of the dis- 
trict for an order compelling the railway 
co. to obey the order of 1891, A on a motion 
by the railway co. to rescind the order of 
1891: — Held: the order of 1891, having 
been made without jurisdiction, must be 
rescinded. A facility which involves tlie 
railway co. which affords it in a loss is 
not reasonable. — Winsford Urban Dis- 
trict Council v. Cheshire Lines Committee 
(1931), 21 By. A Can. Tr. Cas. 10. 

1010a. To continue former facilities— Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 


PART X. 

For OMM decided by the Board of Railway Oommlseioners for Canada, generaUy, Railways, VoL XXXVIIT., 
pp. S54-356, 87&-378. 
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receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties : — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should be 
made. — Great Central Ky. Co. v. London 
& Morth Western By. Co. (1922), 17 By. & 
Can, Tr. Cas. 89. 

1015a. Necessity for submlssloii to Rates 

Tribunal of schedule for standard workmen’s 
fares.] — Re Standard Charges Schedules, 
No. 1328a, post 

1025. Add. Citation : — sub nom. B. v. Bailway 
Comes., 48 J. P. 35. 

1048a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
. traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Garw Collieries, Ltd. v. 
Bhondda & Swansea Bay Ry. Co., Great 
Western By. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 85, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 

Stocksbridge Ry. Co. v. Great Central 
By. Co. (1909), 13 By. & Can. Tr. Cas. 335. 

1051a. Congested route — Alternative route 

available.] — Held : ( 1 ) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available ; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at aiw port of shipment. — Dearne 
Valley By. Co. v. Great Northern By. 
Co. & Great Central By. Co., Lancashire 
& Yorkshire By. Co. v. Great Northern 
By. Co. & Great Central By. Co. (1914), 
15 By. & Can, Tr. Cas, 202. 

1058a. Terminal costs.] — Dearne Valley 

By. Co. v. Great Northern By. Co. & 
Great Central By. Co., Lancashire & 
Yorkshire By. Co. v. Great Northern By, 


Co. & Great Central By, Co., No. l()51a, 
ante. 

1060a. Payment of rebate to trader.] — 

Glenavon Garw Collieries, Ltd. v. 
Bhondda & Swansea Bay By. Co., Great 
Western By, Co. & Barry By. Co., No. 
1043a, ante. 

1072. Add. Annotation : — Refd. Sandilands v. 
London, Midland & Scottish By. Co. (1927), 
20 By. & Can. Tr, Cas. 136. 

1077. Add. Annotation: — As <o (1) Consd. Damps 
Selsk Svendborg v. London, Midland & 
Scottish By. Co. (1929), 20 By. & Can. Tr. 
Cas. 67. 

1080. Add. Annotations : — As to (4) Refd. Bourne- 
mouth-Swanage Motor Boad & Perry Co. v. 
Harvey, [1929] 1 Ch. 686 ; Pamworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1096a. Regulation affecting one class of goods 

only — Lower rate necessary in public interest.] 
— Port op Manchester Warehouses, Ltd. 
V. Cheshire Lines Committee, Great 
Central By. Co. & Great Northern By. 
Co., No. 1219a, post. 

1098. Add. Annotation: — As to (1) Refd. York 
Corpn. V. Leetham, [1924] 1 Ch. 557. 

1108. Add. Annotations : — Refd, Re Railways Act, 
1921, J?e Great Western Ry. Co.’s Application, 
[1933] 2 K. B. 891 ; Master Lightermen & 
Barge Owners Association v. Southern Ry, 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126. 

1110. Add. Annotation: — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 2) (1934), 21 By. & Can. Tr. 
Cas. 126. 

1111, Add. Annotation: — Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 1) (1933), 21 By. & Can. Tr. 
Cas. 108. 

1115. Add. Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern Ry. Co. (No. 2) (1934), 21 Ry. & 
Can. Tr. Cas. 126. 

1122. Add. Annotation : — Refd, Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 By. & Can. Tr. 
Cas. 108. 

1123. Add. Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern Ry. Co. (No. 1) (1933), 21 Ry. & 
Can. Tr. Cas. 108. 

1123a. Meaning of “ trader ’’—Railway & Canal 
Traffic Act, 1888 (c, 25), s. 27.]— Master 
Lightermen & Barge Owners Association 
V. Southern By. Co. (No, 2), No. 1166c, 
post. 

1124. Add. Annotation Consd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
By. Co., [1933] 2 K. B. 14. 

1144. Add. Annotations : — Refd. Miuster Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 Ry. & Can. Tr. 


PART X. SECT. 8, SUB-SECT. 2~A. 

M. Cliusifioalitm causino preference — 
Validity of bye-law.) — By Ckivernmont 
Railways Act, 1912, a. 34, the Oomra. 
are empowered to demand tolla In 
reapeot of gooda oarrled upon the raU- 
ways, but aubjeot to the provialona of 
the Aot, Buoh tolla shall be charged 
equally to all persona, & after the same 


rate in reapeot of aB goods of the same 
deaoription : — Hetd : oertaln bye-lawa 
made in pmsuanoe of the Aot, which 
claaelfied imported galvaniaed Iron in 
a different olasa to iron of a similar 
nature manufactured locally, Be which 

g rescrlbed a toll of a higher rate for the 
nported than for locally manufactured 
iron of the nature referred to, were not 
vftra vires . — Hardy’s, Ltd. e. Railway 
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FOR New South Wales 
38 S. R. N. S. W 818: 46 
. W. N. 82.— AUS. 

PART X. SECT. 8. SUB-SECT. 8.— D. 

Dominion BaOway Act. 1919, §. 316.] 
— R. (Oanadlan Pacifto Ry. Oo. Be 
Miller) «. Standell, fl928] 3 W.W. R. 
728.— CAN. 


CklMRS. 
(1928). 
N. 8. W 
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Cas. 108 ; Master Lightermen &> Barge 
Owners Association v. Southern Ry. Co. 
(No. 2) (1934), 21 Ry. & Can. Tr. Cas. 12G. 

1149. Add, Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 

& Can. Tr. Cas. 108. 

1149a. .] — Master Lightermen & Barge 

Owners Association v. Southern Ry. Co. 
(No. 2), No. 1166c, post, 

1166a. Wharfage.]— By its Act a canal co. 

was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, & by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe & discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil CO. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the canal bank, & discharged their oil in the 
same way. The canal co.’s scbed. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
a charge for wharfage, as to the other, that 
the rate was for tolls only but that the use 
of the canal co.*s wharves was free. The oil 
CO. & their competitors were cbaryed the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal :- Peld .* 
the oil co.’s wharf was not a private whai-f, 
to which the wharfage rate was inapplicable, j 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired ; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves. — Anglo- 
American Oil Co. v. Manchester Ship 
Canal (1929), 20 Ry. & Can. Tr. Cas. 45. 

Annotation : — Refd. Master Liflrhtermen & Barg-o Owners 
Association v. Southern Ry. Oo. (No. 1) (1933), 21 Ry. & 
Can. Tr. Cas. 108. 

1166b. .] — (1) Held by the Coinrs, 

where an inclusive charge covers services 
in respect of which a railway co. is bound 
to show no undue preference, then, if it can 
be shown that there is allowed out of the 
inclusive charge less for those services than 
is charged to complainants for the same 
services, an undue preference is made out. 
Therefore a cause of action was disclosed by 
an application which alleged that out of an 
inclusive charge made by the reaps, for col- 
lection dt delivery by water of rail-bome 
traffic less was retained by resps. in respect 
of wharfage at a wharf where goods were 
loaded on to railway trucks than was charged 
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to the applicants for the same wharfage ; 
(2) by the Ot. of Appeal such a question 
ought not to be tried on the pleadings because 
there might be disclosed at the trial material 
facts which had not been disclosed on the 
pleadings. — Master Lightermen &; Barge 
Owners Association v. Southern Ry. Co. 
(No. 1) (1933), 21 Ry. & Can. Tr. Cas. 108. 

11660. .] — Resps. made an inclusive 

charge of 3s. lOd. for collection delivery 
by lighter on the Thames. This charge 
covered lighterage by reaps.’ accredited 
agents & also wharfage at the waterside 
station where the traffic was loaded & un- 
loaded. Resps. paid their agents 2s. lOd. 
for the lighterage & retained Is. for the 
wharfage. For the same wharfage the 
resps. charged Is. 6d. to appets., who were 
lightermen competing with resps.’ agents. 
Tiie Comra. found as a fact that this dis- 
crimination, which they assumed to be a 
preference of resps.’ agents against appets., 
was necessary for I he purpose of preventing 
the traffic collected & delivered by resps.’ 
agents from being transferred from resps.’ 
railway to rival carriers by road : — Held : 
(1) it was in the public interest that this 
traffic should be retained by the resps. in- 
stead of being carried Dy road ; (2) the 

following facts were properly taken into 
account by the Comrs. in deciding that the 
preference was not undue, ine., that a similar 
system had been enforced for forty years by 
other railway cos. owning other whaives 
on the Thames ; in consideration of the 
preference resps.’ agents had submitted 
themselves to a system of control which was 
an advantage to resps. ; the effect of the 
preference & the conBe(iuent monopoly of 
resps.’ agents had been to augment resps.’ 
traffic, & at the same^ time to render the 
working of it cheaper ^ more efficient, & to 
minimise delays demurrage charges. 

(3) Per Maugham, L..T, : “ Trader ” in Rail- 
way & Canal Traffic Act, 1888 (c. 25), s. 27, 
includes a rival carrier. — Master Lightermen 
& Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1334), 21 Ry. & Can. Tr. 
Cas. 126. 

Anmtiation : — As to (1) Refd. Auld v. London, Midland & 
Scottinh U 7 . Co. (1935), 22 Ry. & Cun. Tr. Can. 239. 

1166d. Rebate on sidings rate.] — Upon a com- 
plaint of undue preference it was admitted 
that appets., whose works at S. were coimected 
by a private siding with dofts.’ railway, paid 
the same rates as if their traffic used that 
station, while two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by private sidings with 
defts.’ railway, receivetl a rebate of 2id. 
per ton off the B. station rates on traffic 
similar to that of appets. Appets. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appets 
at 8. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
sidi^ services rendered to appets.’ com- 
petitors at B. after allowing for the rebate : — 
Held: without deciding whether the oniis 
had shifted to the railway co., but inclining 
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to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rat^, & there was no pre- 
ference of appcts/ competitors. — Prbnticb 
Brothebs, Ltd. v, London & North Eastern 
By. Co. (1926), 18 Ry. & Can. Tr. Cas. 177. 

1167. Add, Annotation: — As to (1) Refd. Master 
Lightermen & Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 

& Can. Tr. Cas. 108. 

1169. Add, Annotation : — As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. U926), 

42 T. L. R. 768. 

1171. Add, Annotation : — Refd. Prentice v, L. & 

N. E. Ry. (1926), 18 Ry. & Can. Tr. Cas. 177. 

1176. Add, Annotation : — Refd. Sandilands v, 
London, Midland & Scottish Ry. Co. (1927), 

20 Ry. & Can. Tr. Cas. 136. 

1175a. Adoption of exceptional rates.] — 

Port op Manchester Warehouses, Ltd. v, 
Cheshire Lines Committee, Great Central 
Ry. Co. & Great Northern Ry. Co., No. 
1877a, post, 

1178. Add, Annotations : — Refd. Master Lightermen 
& Barge Owners Association v, Soutnem Ry. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126 ; 

R. V. Sussex Confirming Authority, Ex p. 
Tamplin & Sons Brewery (Brighton), Ijtd. 
(1937), 167 L. T. 690. 

1184. Add, Annotation : — As to (1) Consd. Port of 
Manchester Warehouj^ ss v, Cheshire Lines 
Committee, G. C. Ry. G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 64. 

1192. Add, Annotation : — As to (1) Refd. Re Great 
Western Railway Co.’s Application, [1933] 2 
K. B. 391. 

1193. Add, Annotations : — As to (1) Consd. Prentice 
V. L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses V, Cheshire Linos Committee, G. C. Ry. 

& G. N. Ry. (1922), 17 Ry. & Can. Tr. Can. 64 ; 
Master Lightermen & Barge Owners Associa- 
tion V. Southern Ry. Co. (No. 2) (1934), 21 
Ry. & Can, Tr. Cas. 126. 

1194. Add, Annotation : — As to (1) Refd. Master 
Lightermen & Barge Owners Association 
V, Southern Ry. Co. (No. 2) U934), 21 Ry. 

& Can, Tr. Cas. 126. 

1205. Add, Annotation : — Generally, Refd. Be 
Great Western Railway Co.’s Application, 
[1933] 2 K. B. 391. 

1219a. Injunction — Rate quoted but not 

actually made.] — Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consigrmient of cigarettes 
was conveyed over the Ship Canal to appcts.’ 
warehouse, & was thence consigned to Inndon 
over the railways of reap, cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereaa for similar traffic consigned from 
the warehouse of the Ship Canal Co, they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
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by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that CO.: — Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made. — Port op Manchester Warehouses, 
Ltd. V, Cheshire Lines Committee, Great 
Central Ry. Co. & Great Northern Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 64. 

1224a. .] — Held : “ the discovery 

by the party aggrieved of the matter com- 
plained of ” in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. — British Reinforced 
Concrete Engineerinq Co., Ltd. v. London 
& North Eastern Ry. Co. (1928), 20 Ry. 
& Can. Tr. Cas. 78. 

1236. Add. Annotation : — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 768. 

1237a. Continuance of fixed rate — Under sub- 
sisting agreement — What amounts to agree- 
ment.] — An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period : — Held : not an 
agreement fixing those rates within 1921 Act, 
s, 34. — Southend Corpn. v, London Mid- 
Land & Scottish Ry. Co. (1927), 19 Ry. & 
Can. Tr. Cas. 216. 

1237b. .] — (1) A colliery co. agreed 

with a railway co. that in consideration of the 
colliery co. siting a pit the railway co. would 
build a railway & would charge for the coal 
conveyed from the pit to the port of shipment 
rates as low per ton per mile as the rates for 
the time being charged by the railway co. 
for coal to or from the said port to or from 
any colliery in GlamorgansWe. In pur- 
suance of this agreement a charge of 6.923d. 
was made from before 1914 to Jan. 1920, 
when, in consequence of the imposition of a 
flat rate addition by the Minister of Trans- 
port the mileage rate of the said charge so 
increased came to exceed the mileage rate 
of the charges, similarly increased, for coal 
from more distant collieries to the same port : 
— Held : by the Rates Tribunal the charge 
of 6.923d. was fixed under a statutory agree- 
ment & originally fixed for valuable considera- 
tion. 

(2) An assignment of the goodwill of a 
business “ & all other protected rights & 
all other hereditaments, ^ects & things not 
capable of delivery by hand held relatmg to 
or enjoyed or exercised in connection with 
the said business ” transfers the benefit of 
an agreement for a railway rate. 
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(3) An agreement which has been assigned, 
but incompletely for want of notice, is a sub- 
sisting agreement within sect. 34 (2) of Rail- 
ways Act. 

(4) The jurisdiction of the Rates Tribunal 
imder sect. 34 (2) of the Railways Act is to 
continue charges, but not so as to override 
the repeal of agreements for charges effected 
by sect. 34 (1). Consequently, an agree- 
ment that a colliery co. shall have as low a 
rate per ton per mile as any other colliery 
cannot be continued. 

(6) The adjustment prescribed by sect. 34 (2) 
means that the adjusted charge is to bear the 
same relation to the general charges made on 
the appointed day as the charge to be con- 
tinued bore to the general charges made on 
Aug. 4, 1914. — Powell Dufpryn Steam 
Coal Co. v. Great Western Ry. Co. (1936), 
22 Ry. & Can. Tr. Cas. 187. 

1237c. What Is a fixed rate.] — A rate 

which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34. — Cardiff Collieries, Ltd. v. Great 
Western Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 202. 

Annotations : — FoUd. Forest of Dean Freighters’ Assocn. v. 
Groat Western Ry. Oo. (1928), 20 Ry. & Can. Tr. Cas. 13. 
Consd. Powell DufTryn Steam Coal Co. v. Groat Western 
Ry. Co. (1035), 22 Ry. & Can. Tr. Cas. 187. 

1237d. .] — Held : although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly trafll? vi*;Med a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agrut uient 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that j 
agreement, the charges payable by appcts. 
under the agreement in (question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. V, London & North Eastern Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 

1237e. Under special statutory provision — 

What amounts to special statutory provision.] 

— Southend Corpn. v. London Midland A 
Scottish Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 

1237f. .] — A bill was promoted in 

Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company. Petitioners against the bill 
withdrew t^eir opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law ; — 
Held : charges were thereby fixed under a 
special statutory provision, & were originally 
BO fixed for valuable consideration. — Forest 
OP Dean Freighters* Assocn. v. Great 
Western Ry. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 

1237g. Originally fixed for valuable considera- 

tion — What amounts to.] — Forest of Dean 


Freighters* Assocn. v. Great Western 
Ry. Oo., No. 1237f, ante. 

1237h. .]— Powell Dupfryn 

Steam Coal Co. v. Great Western Ry. Co., 
No. 1237b, ante. 

1237J. Extent ot jurisdiction of Rates 

Tribunal.] — Powell Dufpryn Steam Coal 
Co. V. Great Western Ry. Co., No. 1237b, 
ante. 

12S7k. Railway Freights Rebates Scheme — Re- 
view .] — He Railway Fju^jioht Rebates 
Scheme (1930), 26 Ry. A Can. Tr. ('as. 118. 

1243. Add. Annotation : — Refd. Rownson, Drew 
& Clydesdale v. G. W., L. M. & S., L. 4fe N. E 
& Southern Rys. (1928), 19 Ry. <& Can. Tr. 
Cas. 236. 

1245a. “ Rolling stock — Transit of empty 
wagons needing repair on change of owner- 
ship.] — Under the heading “ Rolling Stock ” 
of the “ General Railway Classification of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — 1x>ndon, Midland & 
Scottish Ry. Co. v, Ince Wagon & Iron- 
works Co., Ltd. (1924), 131 L. T. 229 ; 40 
T. L. R. 551, C. A. 

1245b. ** Pipes, rain water & their connections, 
cast Iron or steel — Include rain water pipes 
adapted for other purposes.] — Rownson, 
Drew & Olydk8dai.e v. Great Western, 
London, Midland A Sco'msn, London A 
North Eastern A Southern Ry. Cos. 
(1928), 19 Ry. A Can. Tr. Cas. 236. 

1245c. “ Coal — Coal, coke & patent fuel.] — 

Re National Gas Council of Great 
Britain A Ireland’s Appeal (1927), 19 
Ry. A Can. Tr. Cas. 163, 0. A. 

1245d. ** Castings, iron or steel of light type ” — 
Includes cantilever wall brackets.] — Small 
cantilever waU bra-ckets, constructed so that 
one end of the top bar is let into the wall, 
are not ” cantilevers, iron or steel, as girders,** 
class 7, but “ castings, iron or steel of light 
type,** classes 13 to 17. — Amalgamated Ry. 
Cos. V. Associated Builders* Merchants, 
Ltd. (1930), 20 Ry. A Can. Tr. Gas. 162. 

1245e. Railway motor carriages fitted with electric 
motors.] — A railway coach fiited with an 
electric motor which derives its power from 
a generating station is a “ railway motor 
carriage with engine combined running on its 
own wheels ” A not a ” railway vehicle 
running on its own wheels.** — A malgamati2D 
By. Co.’s v. Railway Carriage A Wagon 
Builders (1933), 21 Ry. A Can. Tr. Cas. 158. 

1245f. “ Glassware.’ '] — Oven- table glassware, 

machine-made, but designed to resist gn^at 
heat, is not ” glassware . . . common, ma- 
chine-made, Class 16c ” but is “ glassware 
. . . Class 18g.*’ — Amalgamated Ry. Cos. 
V , British Heat-Resisting Clash Co., Lfd. 
(1936), 26 Ry. A Can. Tr. Cas. 1. 


PART X. BE<3T. 4 . SUB-SBOT. 2. 

• 1. Doe§ not include oooperaoc 


stock. J — SUTHKBLANV’INNEB OO. V. 
Grand Trunk Rt. Oo. (1921), 27 
Gaa. Hr Om. 128.--OAN. 
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■b. “ Scrap iron.**] — Brioos & 
Turivas t>. O. P. R. (Out.). 11929) i 
D. L. R. 609 ; 85 O. R. 0. 111.— CAN. 
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1245g. Extracts & essences for human food/’] — 

A railway co. carried Virol under Class 3 
as an article not specified in the classifica- 
tion : — Held : Virol was a mixture of different 
component parts rather than an extract or 
essence, &, as it did not come clearly within 
the expression “ extracts &> essences for 
human food,” the railway co. must continue 
to carry it under Class 3 as being unclassified. 
— Bovril, Ltd. & Virol, Ltd. v. Great 
Western Ry. Co. (1904), 12 By. & Can. Tr. 
Cas. 151. 

1246h. Alteration — When granted.] — The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in aU the circumstances of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class. — 
Woolwobth & Co. V, Amalgamated Ry. 
Cos. (1930), 20 Ry. & Can. Tr. Cas. 149. 

12451. Publication — Addition of explanation to 
statutory classification.] — By 1921 Act, s. 38. 
the Rates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 54 the 
railway cos. are required to keep for sale 

’ printed copies of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. On an application 
to incorporate into the Statutory Classification 
the explanations in the Worl^g Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 64. — ^Amalgamated 
Ry. Cos. V, London Chamber op Com- 
merce (1930), 20 Ry. & Can. Tr. Cas. 157. 

1246a. On rejection of goods by consignee.] — A 
contract of carriage of goods in a co.’s wagon 
to a private siding does not terminate until 
the wagon is returned empty by the consignee 
to the railway co. Where a consignee rejects 
a consignment delivered to him in a co.'s 
wagon at his private siding, the services of 
haifiing the wagon back to the station & then 
accommodating it while the instructions of 
the consignor as to its disposal are obtained, 
& also the service of hauling the wagon back 
to the private siding, where the instructions 
are to redeliver the consignment, are all 
services rendered for the convenience of the 
consignor within para. 6 of the Sched. to the 
Rates & Charges Orders. The charges for 
such services are therefore recoverable from 
the consi^or, both under the contract where 
the consignment note provides that all 
charges are to be paid by the consignor & 
under the Rates Charges Order. — London 

& North Eastern Ry. Co. v, Bbahams 
(1931), 21 Ry. & Can. Tr. Cas. l. 


1246b. Services In connection ivlth sidings — When 
conveyance begins de ends.] — (1) The Railway 
Rates Tribunal, on a modification of standard 
charges imder sect. 35 of 1921 Act, fixed 
standard charges for “ services performed by 
the co. at the beginning & end of transit ” : — 
Held : such standard charges were applicable 
to services at or in connection with private 
sidings, &i a rate or charge being thereby 
otherwise provided for such services the 
Tribunal had no jurisdiction to fix a reason- 
able charge for them under para. 11 (1) (i.) of 
Sched. V. of 1921 Act. 

(2) The Tribunal having in fact fixed a 
standard charge for private siding services 
the question whether it ever had power so 
to do could not be entertained on an applica- 
tion to fix reasonable charges for private 
siding services. 

(3) In applying sect. 40 of 1921 Act to 
exceptional rates for traffic which has been 
transferred from one class to another, the 
disintegration is to be made by reference to 
the standard rate to which the exceptional 
rate is for the time being exceptional, not 
by reference to the standard rate out of which 
the exceptional rate was originally carved. 

(4) A railway co. panted a rate by pas- 
senger train from private siding to private 
siding : — Held : conveyance began & ended, 
not at the private siding, but in the station 
at the point where the traffic was attached to 
or detached from the passenger train. — 
Nestle & Anglo-SWiss Condensed Milk 
Co. V. London, Midland & Scottish Ry. 
Co. (1934), 22 Ry. & Can. Tr. Cas. 01. 

1268. Add. Annotation : — Generally ^ Refd. Master 
Lightermen & Barge Owners Association 
V. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

1276. Add. Annotation : — Aa to (1) Refd. Nestle & 
Anglo-Swiss Condensed Milk Co. v. London, 
Midland & Scottish Ry. Co. (1934), 22 Ry. & 
Can. Tr, Cas. 01. 

1285. Add. Annotations: — As to (1) Refd. G. W. 
By. V. Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica Boc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations: — As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31 ; Be^ Standard 
Ch^ges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. As to (2) Consd. 
G. W. Ry. V. Laing (1922), 39 T. L. R. 93. 

1287. Add. AnnoUUions : — Consd. G. W. Ry. v. 

Laing (1922), 39 T. L. R. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione u Ship- 
ton, [1923] 1 K. B. 31 ; Prager v. Blatepiel, 
Stamp & Heacock, [1924] 1 K. B. 666; 
Damps Selsk Svendborg v. London, Midland 
& Scottish By. Co. (1929), 20 By. & Can. 
Tr. Cas. 67. * 

1287a. Stevedoring.] — The London dp North 

Western Railway Co. (Rates & Charges) 
Order Confirmation Act, after reciting the 
Railway A; Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein cont^ed shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
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shipping places, & by para. 26 of the Sched. 
the term “ railway ** means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates & charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a tracer, & in respect of which no 
provisions are made by the Sched. : — Held : 
(1) in construing the Sched. the definition 
of “ railway ** in para. 20 of the Sched. is 
to be applied, & not the definition in sect. 3 
of 1873 Act ; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co. ; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend- 
BORQ V. London, Midland &> Scottish Ry. 
Co. (1928), 2(' Ry. & Can. Tr. Cas. 67. 

1807. Add. Annotarion : — Refd. Re Great Western 
Railway Co.’s Application, [1933] 2 K. B. 391. 

1316. Add, Annotationa : — Refd. Bede Steam Ship- 
ping Co. V, Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 374 ; Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. C. C. 
316 ; Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can. Tr. Cas. 03. 

1316a. .] — Great Central Ry. Co. v, 

Swann (1913), 48 L. Jo. 47. 

1818. Add. Annotation : — Refd. Great Western 
Ry. Co, V, Boon (1928), 20 Ry. & Can. Tr. 
Cas. 63. 

1323. Add. Annotations : — Refd. Griffiths v. Stude 
bakers, [1924] 1 K. B. 102 ; R. v. Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.- EXCEPTIONAL RATES AND FARE 

(Vol. VIII., p. 207). 

1323a. Under 1921 Act — Meaning of ** standard ” 
& ** exceptional.**] — The expression “ stan- 
dard ” as applied to charges in Part III. of 
the above Act is the correlative or com- 
plementary term to “ exceptional,” &, there 
being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares . — Re Standard Chardfs? 
Schedules (1923), 17 Ry. & Can. Tr, Cas. 
147. 

1823b. New exceptional rates — Grounds for grant- 
ing.] — The fact that equal rates were formerly 
chafed from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard chai-ges 
are unequal, is not a ground on which the 
Railway Rates IVibui^ will grant a new 
exceptional rate so as to restore the equality. 
— Dowlow Ltme & Stone Co., Ltd. v. 
London, Midland & Scottish Ry. Co. 
(1928), 20 By. & Can. Tr. Cas. 41. 


1323c. .] — ^An application for a new 

exceptional rate under sect. 37 (3) of Railways 
Art, 1921, may be justified by showing that 
the rate for which it is intended to be sub- 
stituted is unfair or excessive, or that the 
new rate will tend to augment the standard 
revenue. Where the existing rate in force 
is one which the railway co. has no h'gal power 
to charge the Tribunal will not consider 
whether it is unjust or excessive. 

In a proper case the Tribunal will grant a 
new exceptional rate to relieves a trader 
against an undue prejudice. A trader is not 
unduly prejudiced by a lower rate granted to 
another trader who does not compete with 
him. — Dole (James) & Co. v. Fouh, Amal- 
gamated Ry. Cos. London Passenger 
Transport Board (1936), 25 Ry. Can. 
Tr. Cas. 87. 

1328d. Validity of flat rate.] —A new excep- 

tional rate under Railways Act, 1921 (c. 65), 
8 . 37, must not be a flat rate irrespective of 
distance, but must contain a charge based 
on so much per ton per mile according to 
distance & class. — Re Great Western Ry. 
Co.’s Application, [1933] 2 K. B. 391, 102 
L. J. K. B. 549 ; 149 L. T. 372 ; 49 T. L. R. 
500 ; s'uh norn. Great Western Ry. Co. v. 
Bristol Grain Importers Defence 
Assocn., 21 Ry. Can. Tr. C’as. 46, C. A. 

1323e. Must be fixed by tribunal & entered In 

rate book.] — ^A new exceptional rate within 
Rys. Act, 1921 (c. 55), s. 37, requires to bo 
” fixed,” tha.t is, sanctioned by the Ry. 
Rates Tribunal under the above section ^ 
it also requires to be entered in tlie rate book 
of the co. before it is ” granted,” that is to 
say, before it becomes operative as between 
the ry. co. & consignors of goods. Therefore} 
where the tribunal fixed a rate of lO.s. 9d., but 
the ry. co. entered in its rate book a rate of 
14a. dd. there was no effect ive exceptional 
rate granted, since neither rate was both 
sanctioned by tlie tribunal & entered in the 
rate book. — Great Western Ry. Co. v. 
James (Henry R.) & Sons, Ltd., [1936] 2 
All E. R. 060 ; 80 Sol. Jo. 571 ; 24 Ry. & 
Can. Tr. Cas. 241, 0. A. 

1323f. Disintegration — On continuation.) — Whore 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, 8 . 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect, 40 of the 
Act, & the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration of Continued 
Exceptional Rates (1028), 20 Ry. & Can. 
Tr. Cos. 1. 

1323g. Time for.} — A railway co. applied to 

the Rates Tribunal to sanction a rate, more 
than 40 per cent, below the standard rate, 
between a seaport town & the Midlands. 
Another seaport town competing in the same 
traffic, havi^ been admitted to oppose the 
said rate, sought to administer interrogatories 
to the railway co. as to the disintegration of 
the existing rates between the two ports 
respectively A the Midlands of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would he 
cous^ to the opponents of the rate : — Held ' 
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bv the Kates Tribunal, such rates are to be 
disintegrated by the l^tes Tribunal, under 
1921 Act, 8. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate. — Bbistol Corpn. 
V. Great Western Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28. 

1828h. Traffic transferred from one class to 

another.] — Nestle & Anglo-Swiss Con- 
densed Milk Co. v. London, Midland & 
Scottish Ry. Co., No. 1246b, anU, 


Sect. 7.-~0WNER'S RISK RATES (Vol. VIII., 
p. 207). 

1828J. Conveyance of goods by passenger train at 
owner’s risk — Application for reduction of 
rate — Difference in risk negligible — Whether 
ground for two scales.] — Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Resps. con- 
veyed these oi^ at full parcels scale, but 
nnder owner's risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner's risk, a reduction should bo made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate A the co.’s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the raUway cos. under the two 
set-a of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3j, there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reasonable relations made bv the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference. — 
British Music Industries Federation v, 
Caledonian Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

1828k. Grounds for ordering.] — 

Revised scales of rates based on the “ zone ” 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 


scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc*, 
consigned by passenger train at owner’s risk : 
— Held : looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationsnips 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.* above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.— Sausage Manu- 
facturers’ Assocn. V. London, Midland & 
Scottish Ry. Oo., London & North Eastern 
Ry. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committee (1924), 
18 Ry. & Can. Tr. Cas. 69. 

18281. Delay in making claim — When relief 
granted.] — Where the course of business 
between a consignor & his selling agent made 
it impossible for the agent to know what 
consimiments he ought to have received until 
the half-yearly stocktaking, & where in 
consequence no advice was given to the co. 
within fourteen days of the consignment 
being handed to them that it had not been 
delivered, & no claim was made within 
twenty-eight days : — Held : that is not the 
kind of impossibility contemplated by the 
proviso to condition 6 of the standard terms 
& conditions of carriage of merchandise by 
passenger train at owner’s risk, in respect of 
which the Rates Tribunal may grant relief. — 
Wapnah V. London, Midland & Scottish 
Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 87. 


1326a. Charges imposed by Ministry of 

Transport.] — ^Appcts. claimed reductions in 
the cliarges made by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 6s. per day, & m the case of sheets 
6d. &> Is. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloa^g them. The charges in force in 
1913 had been Is. 6d. per day for wagons & 
3d. per day for sheets after theffree periods 
then ^ven. Appcts. also claimed that In 
reckoning the above periods Saturday should 
be treats as half a day. Resps. contended 


PART X. SECT. 9. SUB-SECT. 1. 
■q. RioM of MiniaUr of Tranaport 
to fix free time for detennon — Under 
Ministry of Transport Aet, 1919 (o. 60), 
«. 8.) — Nobtb Bbitisb By. Oo. r. 
Stbrl Co. of Sootianp, Ltd., |1992) 
8. 0. (H. L.) 182 ; 69 8c. L. R. 276.— 
SOOT. 


f 1. .) — R, tJ. Frank A. Qillib 

Oo.. Ltd., 11923] Exch. C. R. 1 ; 70 
D. L. R. 636.— CAN. 

f 11. Cars exoeptfd from Rules — 

Cars stored, on oanrier*s or private 
track *’ — Private oars on private track 
of oar owner /*] — Toronto Hamilton 
ft Buffalo Ry. Oo. «. Stbbl Oo. of 
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Canada (1923) 55 O. L. R. 63.— OAK. 

St. Notice of arrival — Time for ,] — 
Under the Demurrage Rules notice of 
arrival of a oar may be medled on 
Sunday or a legal holiday. — Canadian 
Car Demurrage Bureau v. Dept, of 
National Defence, Ottawa, [1935] 
2 D. L. R. 72.— <3AN. 
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able, & also that it was not wen to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
nrst two days following the free periods & 
sut^quent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regaid to the value of wagons 
& sheets as compared with 1913, the loss of 

S rofit to the railway cos. arising from detention, 
\xe standing & overall charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons Sl 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, &: should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Traders* Assocn. v. London, 
Midland & Scottish Ry. Co., London & 
North Eastern By. Co., Southern Ry. Co., 
& Great Western Ry. Co., British In- 
dustries Federation v. Same (1926), 18 
Ry. & Can. 'Fr. Cas. 169. 

1330. Add, Amiotationa : — As to (3) Consd. G. W* 
Ry. 1 ^. Laing (1922), 28 Com. Cas. 100* 
Generally^ Refd. London & North Eastern 
Ry. Co. V. Brahams (1931), 21 Ry. & Can. 
Tr. Cas. 1. 

1331a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for uriloading 
the normal goods traffic consigned tc that 
station. Lefts, were contractors who T^ere 
interested in one of three local building:; 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.* 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. wdthin the scope of pltfs.* undertaking 
by the desire of defts. : — Held : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed. — Great Western Ry. Co. 
V . Laing (J.) & Co., Ltd. (1922), 39 T. L. E. 
93 ; 28 Com. Cas. 100, C. A. 

1337. Add, Annotation : — Generally, Refd. Prentice 
v. L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Caa. 177. 


X«90f». — — XDltUTJtliiiKH, JUTU. 

V , London & North Eastern Ry. Co., No. 
1166d, ante, 

1337b. Terminal charges not In fact made.] — 

Appets. carried on business as timber 
merchants at a private siding about half a 
mile from resps.* station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appets.* 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance : — Held: (1) the conveyance of 
appets.* traffic stai-ted from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subse- 
quent to such conveyance, & such services 
were in fact rendered & the charges were not 
excessive. 

(2 ) The ct. wiU not infer that station terminals 
are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the st#ition 
& the siding under such rates. — Dixon 
(T. & M.) Ltd. v, London, Midland & 
Scottish Ry. Co. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 

1342. Add, Annotation: — As to (1) Consd. G. W. 
Ry. V. Laing (1922), 39 T. L. U. 93. 

1349. Add, Annotation : — As io (2) Refd. Dixon 
V , L. M. & 8. Ry. (1924), 18 Ry. &; Can. Tr. 
Cas. 46. 

1349a. Application for Increase — Before 

appointed day **—1921 Act, s. 60.]— The 

Railway Rates Tribunal has jurisdiction under 
the proviso to tlu^ above sect, to entertain, 
prior to “ the appointed day *’ to be fixed 
under that Act, an application by a private 
siding owmer for an inci'ease in a rebate flowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to chai'ges in connection with private 
sidings, the expression “ charges ” in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extractino Co., Ltd., British 
Soap Co., Ltd., & British Creameries, Ltd. 
V , London & North Eastern Ry. Co. (1025), 
18 By. & Can. lY. Ca&, 102, C. A. 

Armolations: — Apld. British Hay Traders ’Assocn. v, L. M. & 
B. Ry.. L. & N. E. Ry., Southern Ry. & G. W. Ry.. 
British IndiistiioB Federation v. Same (1926), 18 Ry. & 
Can. Tr. Oa*. 169. Beld. Paul v, h. & N. B. Ry. (1927). 
19 Ry. & Can. Tr, Oas. 228. 

1364. Add, Annoiaiion : — Hefd. Tate & Lyle v, 
L. & N. E. Ry. & L. M. & 8. Ry. (1926), 
43 T. L. R. 134. 

1373. Add, Annotation : — Consd. He Standard 
Charges (Collection & Delivery) (1926), 19 
Ry. & Can. Tr. Oas. 53. 


PART X. SECT. 11, SUB-SECT. 8. 

1866 ii. JUmg-standing volun^ 

tary ML ] — Whero an increase in a 


i lonif-standins volontary toll is Bought, 
the emus is on the carrier to eetali^b 
its reaaonableaeeB. — N ational Daibt 

^3 


(Council v, Gband Trunk A Canadian 
PAomo Rt. Cob. (Milk Ratr OABr.) 
(1919), 26 Can. Ry. Oao. 113. — CAN. 
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Shot. 12..— REDUCTION OF RATES 
(Vol. VIII., p. 217). 

1877a. Who may apply for — Trader “ Interested 
— Warehouseman & forwarding agent.] — 

Appcts., who were warehousemen & forward- 
ing agents at Trafford Park. Manchester, & 
who had unsuccessfully applied to the Bail- 
way Ck>mrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 1O0«. 7d., formerly 
107«., charged upon cigarettes consimed in 
two-ton lots from their Trafford Park ware- i 
house, which was near to, but outside, the | 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 64s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destinatictn 
"In the case of A. is greater than the distance 
in the case of B., provided that the rate In 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in aU respects alike, If in the one case there 

• was competition which did not exist in the 
other. Beeps, objecte 1 that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held : (1 ) while something in the 

nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
following considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1021 Act to establish 
the principle of equal mileage rates for ail 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in* competition 
with those having the benefit of the low rate ; 
(E) applying the above principles & taking 
all the circumstances into accoimt, appcts. 
should be allowed a rate of 72«. 6d. subject 
to any general revision of rates. — Port op 
Manchester Warehouses, Ltd. v. Cheshire 
Lines Committee, Great Central By. Co., 
& Great Northern By. Co. (1922), 17 By. 
& Can. Tr. Cas. 95. 

i877b. Grounds tor ordering— Necessity for prlmft 
fade case.] — Confectionery in bottles & jars 


was carried by the railwav cos. originally at 
co.’s risk, & subsequently under certain 
agreed packing conditions. In 1020 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars : — Held : (1 ) an appet. 
for a reduction in rates must make a primd 
facie case for the same ; (2) such a case had 
been made upon the above facts ; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain Tosses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionerjr in bottles carried 
at owner’s risk, the saving to the cos., e.g. 
4 or 6 per cent., was not sufficient to justify 
a reduction In rate. — Manufacturing Con- 
fectioners’ Alliance, Incorporated v, 
Caledonian By Co. (1922), 17 By. & Can. 
Tr. Oas. 135. 

18770. .] — Port op Manchester Ware- 

houses, Ltd. r. Oheshibb Lines Committee, 
Great Centuat. By. Co. & Great Northern 
By. Co., No. 1377a, ante, 

1377d. Experimental rate.] — Upon an appli- 

cation for on experimental reduced rate of 
40s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of five 
montlis a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
less 12i per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered : — Held ; the 
rate should be 45s. Qu , : whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern A Great Western 
By. Cos. (1922), 17 By. & Can. Tr. Oas. 129. 

1377e. Removal of flat-rate additions 

Imposed by Minister of Transport.] — Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 60), 
8. 3 (1) (c) : — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that, the reasons 
given in support of their imp<^tion by the 
former Bat^ Advisory Committee were not 
applicable to appcts.’ traffic ; (3) the rates 
on appcts ’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate culdltions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, t.e., c^, tanffic. 

(4 ) A rate is not necessarily excessive because 
a rfidlway co. are not handing back on balance 
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to the traders all the savings that they are 
making in reduced expenses.— Monmouthshire 
& South Wales Coal Owner’s Assocn. v. 
Great Western Ry. Co., Monmouthshire 
& South Wales Coke Ovens & Bye-Pro- 
ducts Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assocn. v. 
Same (1923), 18 Ry. & Can. Tr. Cas. 1. 

1877f. Reductions granted to other Interests.] 

— Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of then 
case: (1) that a greater proportionate re- 
duction in rates had been grren to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resp ?. ; & (3) that they apprehended 
m the future i.n intensive foreign competition 
which a reduction in railway rates would 
assist them to meet : — Held : ( 1 ) the re- 

ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appcts. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under i92J 
Act, s. 60, the orvus lay upon an appet. t/O 
show the existence of some element of unffur- 
ness or of hardship amounting to unfairness, 
& appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— Mining Assocn. of Great Britain t. 
London, Midland & Scottish, Iondon & 
North Eastern, Great WevStern, & 
Southern Ry. Cos., & Cheshire Lines Com- 
mittee, National Assocn. op Coke & 
Bye-Product Plant (Owners) u. Same 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

I377g. Abolition of free storage facilities.] — 

Appcts., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eigb4. 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to conrign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free acconameda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost ae a result a large part of their sugar 
traffic from Liverpool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 


above free storage for an extended period of 
twenty-eight days : — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10a. lid. rate to Trafford Park was un- 
reasonable or excessive, &> there was no 
presumption that the rate when compfu^d 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station. — Port 
OP Manchester Warehouses, Ltd. v. 
London, Midland & Scottish Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced Sl placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification : — Held : there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, &> the ct. had not 
power at that stage to alter the classification. — 
National Assocn. of Corn & Agricultural 
Merchants v. LoNDf>N, Midland & Scottish 
Ry. Co., Crospield’s Oil Cake f^o., 
LiT). V. London, Midland & Scottish Ry 
Co. (1925), 18 Ry. A. Can. Tr. Cas. 97. 

13771. Group rates.] — Goon (John) & 

Sons, J..ti). v, London A North Eastern 
Hy. Co. (1927), 19 Ry. k Can. Tr. Cas. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. op Great Britain r. London, 
Midland & ScoTnsii, 1..ondon North 
Eas^pern, Great VVK.s'rERN, So Southern 
Ry. Cos., So Cheshire Ijlnes Commitfee, 
National Assocn. of Coke &. Byk-Product 
Plant (Owners) r. Same, No. 1377f, ante, 

1377k. .1 — Eunw Vale Steel, Iron 

& Coal Co., Ltd. v, London, Midland Sc 
Scottish Ry. Co. (1927), 19 Ry. So Can. Tr. 
Cos. 207. 

13771. Power of railway company during transi- 
tional period until ‘‘appointed day” — To 
raise reduced rates.] — Under 1921 Act, s. 00, 
the rates in existence on Aug. 16, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, So to raise them 
again without applying to the Railway Rates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar & a lower rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots : — Held : the five- ton rate was not a 
new rate, So on Aug. 16, 1921, there was a 
rate in force for sugar in five-ton lota, namely 
the rate for sugar in four-ton lots. — Tate So 
Lyle, Ltd. v, London So North Eastern 
Ry. Co. So London, Midland So Scottish 
Ry. Co. (1926), 43 T. L. R. 134 ; 71 Sol. Jo. 
82 ; 20 Ry. So Can. Tr. Cos. 166, H. L. 

Annotation : — Oonsd. Great Western By. Co. v. Boon (1928), 
20 Ry. & Can. Tr. Oas. 63. 

1877m. Charges fixed for services at beginning So 
end of transit — Charges for sidings otherwise 
provided.] — Nestle So Anglo-Swiss Con- 
densed Milk Co. v, London, Midland So 
Scottish Ry. Co., No. 1246b, ante. 
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Wbat rates — Owner’s risk rates.] — See Nos. 
1323jf 1323k, ante. 

Charges for detention.] — See No. 1326a, ante. 


Sect. 14.— TRANSITIONAL PERIOD. 

Id77n. Power during transitional period to make 
** such charges as were in force ” — ^Meanlng 
of.] — “Such charges as were In force,” in 
sect. 60 of 1921 AcX, mean such charges as the 
CO. were holding themselves out as claiming 
for the particular service in question. — Great 
Western Ry. Co. v. Boon (1928), 20 Ry. & 
Can. Tr. Cas. 63. 

18770. Tate Sc Lyle, Ltd. v. 

London & North Eastern Ry. Co. & 
London, Midland & SoomsH Ry. Co., 
No. 13771, ante. 


Sect. 16.— AGREED CHARGES. 

See Road and Rail Traffic Act, 1933 (c. 63), 
ss. 37~39. 

1877p. What agreements approved.] — General ob- 
servations as to agreed charges under ^e 
Road Sc Rail Traffic Act, 1933 (c. 63). 

Where an agreement is approved by the 
Tribunal statements made by the parties in 
the proceedings for approval form part of the 
' agreement. It is no objection to an agree- 


ment for a charge that it does not limit the 
railway co. to carriage by rail. — Re Chiswick 
, Products Agreed Charge (1934), 22 Ry. 
Sc Can. Tr. Cas. 63. 

1877q. .] — ^An agreement to carry the whole 

of a trader’s traffic wherever required for a 
percentage of the purchase price may properly 
be made under Road Sc Rail Traffic Act 
(c, 63), 8. 37. The objection that such an 
agreement makes it impossible for competing 
traders to compare their own charges with the 
agreed charge would be equally applicable 
to a tonnage or a package rate. 

It is not necessary that such an agreement 
should contain a provision for limiting the 
advantage which may be expected to accrue 
to the trader. A comparison between a rate 
based on the purchase price of a certain 
commodity Sc a rate based on mileage A 
weight of a consignment of the same com- 
modity is fallacious. 

An agreement may be approved though it 
gives liberty to the parties to agree (without 
seeking the approval of the Tribimal) for the 
exclusion of certain traffics from the opera- 
tion of the agreement. — Re Woolworth’8 
Agreed Charge (1934), 22 Ry. Sc Can. Tr. 
Cas. 90. 

Sect. 16.— GOODS VEHICLES. 

See Part XII., post. 


Part XI. — Remedies of and against Carriers 


1878. Add. Annotation : — Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 146 
L. T. 61. 

1880a. Market salesman.] — A foreign 

consignor sent fruit consigned to himself in 
England, instructing a firm of carriers to 
collect goods & pay charges. The consignor’s 
son ordered them to deliver the goods to a 
firm of market salesmen. This firm accepted 
the goods, sold them, Sc credited the son with 
the proceeds, Sc refused payment to the 
carriers : — Held : (1) a market salesman who 
receives the goods of another to seU, is as 
against the carriers an independent con- 
tractor Sc is the consignee, although he may 
be liable to a principal to “ sell Sc account ” ; 

(2) his acceptance, in the absence of notice 
to the contrary, is evidence of an implied 

PART XI. SECT. 1, SUB-SECT. 2. O. L. R. 841.— CAN. 


contract with the carrier to pay his charges, 
of which the consideration is that the carrier 
has parted with his lien. — WORiiD Transport 
Co. V, Tealing Sc Co., [1936] 2 All E. R. 
673 ; 80 Sol. Jo. 634. 

1389. Add. Annotation Apld. R. V. Harding 
(1929), 46 T. L. R. 105. 

1390. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B, 586. 

1898. Add.Amioiation: — Aa^o(l)Refd. Pennington 
V. Reliance Motor Works, [1923] 1 K. B. 127. 

1485. Add. Annotation : — Refd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

449. Add. Citation 91 L. J. K. B. 39. 

Add. Annotations : — Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 667; Dexters r. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


route — Owner having jHiid damage to con • 
eignee .] — Where an owner of ffoode had 
Indorsed a bill of lading to the buyer : 
— Held : he had parted with all his 
rights ‘to obtain damages from the 
carrier. The fact that the owner paid 
the indorsee the damages euffepea by 
the goods en route did not deprive the 
latter of hi<t right of action agednst the 
carrier. — F ord Motor Co. v. Union 
S.S. Co., [19251 1 D. L. R. 265 ; 11924] 
3 W. W. R. ns.— CAN. 


•b. Goods carried under approved hUl 
of lading^Action by ccmnecting carrier 
against shipper — Not maintainable.}— 
NEW York Central Ry. Oo. v. 
Elliott (N. S.), [1928] 2 D. L. R. 973 : 
34 Can. Ry. Oas. 246.— CAN. 

• 0 . Agreement as to freight charge — 
Subsequent addiiianal charges according 
to ** speoial faint tariff **—No liabUUy 
topoi/J—NEw York Antral Ry. Co. 
«. Joseph Dolan Sc Sons, Ltd., [1929] 
1 D. L, R. 817 I 85 O. R, O, 888 ; 63 


PART XI. SECT. 1, SUB-SECT. 4.— 
A. (a). 

1891 vH. Waiver .] — Oonboy v. 

Milisap. [1930] 3 W. W. R. 161.— CAN. 

St. Payment for services rendered — 
Tovjing damaged motor car .] — Terry 
V. Automobile Owners Asboon., 
No. 15 1 , ante. 

PART XL SECT. 2, SUB-SECT. 1. 
«*. consiimee — Damage to goods en 
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Part XII. — Goods Vehicles. 

See Road and Rail Traffic Act, 1933 (c. 63). 


Sect. 1.— UCENCES. 

1474. “ A ” licence — When granted.] — It is not 
sufficient for appct. for an A licence to 
discharge the burden of proving that there 
are persons ready & willing to employ him. 
He must also satisfy the licensing authority 
that the haulage he proposes to do cannot 
for some reason be done by other carriers 
already engaged in carriage, whether by 
road or rail. — Enston & Co. v. London, 
Midland &; Scottish Ry. Co. (1934), 22 
Ry. & Can. Tr. Cas. 3. 

Annotations : — iy?ld. Re Pry’s Appeal (1934), 22 Ry. & Can. 
Tr. Cas. 29. Consd. London & North Eastern Ry. Co. v, 
Sanderson (1935), 22 Ry. & Can. Tr, Cas. 171. Apld. 
London, Midland & Scottish Ry. Co. v. Tait & MacConu 
(1935), 22 Hy. & Can. Tr. Ca.s. 201. Ezpld. & Apld. 
Thornloy & Sou v. London, Midland & Scottish Ry. (>>. 

S , 22 Ry. & Can. Tr. Cas. 249. Expld. Sc Distd. 

er. Ltd. v. Groat Western & London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 23. Apld. 
Edwards v. London. Midland & Scotti.sh Ry. Co. (1935), 23 
Ry. & Can. Tr. CavS 67 ; London, Mltlland & Scottlsli & 
London & North i astern Ry. Cos. Palmer (1935), 
23 Ry. & Can. 'I'r. Cas. 76. Consd. Tickle v. London, 
Midland & Scottish, Groat Wostoni, & London & North 
Eastern Ry, Cos. (1935), 23 Ry. & Can. Tr. Cas. 88. Apld. 
Crompton v. London, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Cos. 178. Consd. Jones v. Loudon 
Midland & Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 
208. Apld. Ajcford v. Southern Ry. Co. (1936), 24 Ry. 
& Can. Tr. Cas, 77. Consd. Ferguson v. Western S.M.T. 
Co. (1935), 24 Ry. & Can. Tr. Cas. 72 ; London, Midland 
& Scottish Ry. Co. r. Poiiiiington (1935), 23 Ry. & ('an. 
Tr. Cas. 256. Apld. Newbury & District Motor Services, 
Ltd. r. Stephen & Hewett (1936), 24 Ry. & Can. Tr. Cas. 
140. Befd. Petrie v. Great Western Ry. Co. (1934), 22 
Ry. & Can. Tr. Cas. 15 ; Power v, Londrav, MfJland & 
Scottish Ky. Co. (1934), 22 Ry. & Can. Tr. tyos. 21 ; 
Chamian v. Southern Ry. Co. (1934), 22 R:'. & Tr. 
Cas. 116 ; Allatt v. Loudon & North Eastern Hr. Lumlon. 
Midland & Scottish Hy. Cos. (1935). 23 Ry. & Can. Tr. 
Cas. 82 ; London, Midland & Scottish & London & North 
Eastern Ry. Cos. v. Williams (1935), 23 Ry. He Can. Tr. 
Cas. 1 59 ; Orange, Ltd. v. Jennings (1935), *23 Ky. & Can. 
Tr. Cas. 190 ; (hooper v. Southern Ry. Co. (1935), 24 
Ry. & Can. Tr. Cas. 55 ; McLachlau v, Morgan & Co. 
(1935), 23 Ry. & Can. Tr. Cas. 243 ; Southern Ry. Co. v. 
Owen (1936), 21 Ry. 8: ('an, Tr, ('as. 36 ; Hawk<T, Ltd. v. 
Great WestciTi & London, Midland & Scottish Ky. Cos. 
(No. 2) (1936). 25 Ry. Hr Can. Tr. (Jiis. 99 ; London, 
Midland & Scottish Ry. Co. v. Anton (1936), 24 Ky. Hr Can, 
Tr. Cas. 325 ; Pocock v. Wasoy (193(1), 24 Ry. & Can. Tr. 
Cas. 316 ; Shemton v. United Automolhle Services, Ltd. 
(1936), 25 Ry. Hr Can. Tr. (Jas. 83. 

1475. .]— The fact that an appct. was a 

partner in a firm which used goods vehicles 
during the basic year is not a relevant matter 
to be taken into account on an application for 
an A licence. Since Parliament has granted 
to licensing authorities a discretion to grant 
or refuse licences, traders no longer have the 
right to choose the carriers they will employ. 

It is not enough for an appct. for an A 
licence to prove that traders are willing to 
employ him. He must also show that there 
is a need for his services in the locality in 
which he proposes to operate. — Petrie v. 
Great Western Ry. Co. (1934), 22 Ry. & 
Can. Tr. Cas. 15. 

Annotations : — Refd. London & North Eastern Ry. Co. v. 
Sandereou (1935), 22 Ry. & Can. Tr. Cas. 171 ; London, 
Midland Hr Scottish Ry. Co. v. Tait & MacConn (1936), 22 
Ry. He Can. Tr. Cas. 201. 

1476. ,] — (1 ) An applt. who thought that 

his application was a matter of form, Sc who did 
not realise the importance of preseiiting the 
whole of his case to the licensing authority 
was allowed to call new evidence before the 
Appeal Tribunal. 


(2) The fact that an appct. ’s vehicle has been 
employed by other hauliers is some evidence 
of a public need for additional transport 
facilities. — Re Pry’s Appeal (1934), 22 Ry. & 
Can. Tr. Cas. 29. 

1477. .] — An A licence should be granted 

where the public need for a carrier in the 
appct. *8 district is established, even though 
it is not shown that that need has been 
brought about by any general expansion of 
industry. An appct. ’s ignorance of the law 
relating to motor cars, the fact that an appct. 
has bought a goods vehicle without first 
obtaining a licence for it, & the probability 
that an appct. will lose money in the business 
of a carrier are not relevant considerations 
to which a Conu*. should have regard in 
granting or refusing an A licence.-— Rc 
Hughes’ Appeal (1934), 22 Ry. & Can. Tr. 
Cas. 141. 

1478. .] — The fact that vehicles were 

used during the basic year by a firm since 
dissolved of which the appct. ’s sou was a 
member is not a good ground for granting 
an application for an A licemce intended to 
be exercised for the benefit of the son. — 
London & North Eastern Ry. (;o. v. Hurd, 
Newhams, Ltd. v. Hurd (1935), 22 Ry. Sc 
Can. Tr. Cas. 147. 

1479. .] — Held: by ih(» Appeal Tribunal, 

distinguishing Hmton'n Case^ railway cjos. 
are in an excciptional f)osition owing to tlieir 
peculiar statutory obligations as to collection 
& delivery. If, therefore?, a railway eo. can 
show that they could carry out these statu- 
tory obligations moj'o efficiently with the 
licence than without it their apf>lication 
should succeed, notwitlistanding they will 
thereby abstract traffic from other carriers 
already engaged in carrying in th(5 district 
intended to be served. — L ondon Sc North 
Eastern Ry. Co. v. Sanderson (1935), 22 
Ry. Sc Can. Tr. Cas. 171. 

AnnoUitimis : — ^Apld. WattH v. Jjontloii & Nortfi iOastern Hr 
London, Midland Hr SenttiHh Hy. Gob. (19'{7). 25 Hy. Hr 
Gan. Tr. GaH. 187. Retd. London, Midland & Sootl iHli Hy. 
Go. V. Tait Hr MaoConn (J935), 22 Hy. 8 : Gan. Tr. (Jaw. 201 ; 
Anld V. London, Midland Hr Hcoltiwh Ry. (Jo. (1935), 22 
Hy. Hr Gan. Tr. (Jas. 239. 

1480. .] — The fact that an appct. was a 

carrier up to a few weeks before the com- 
mencement of the basic year, but went out of 
business becaxise of rate cutting by his 
competitors, should not influence a licensing 
comr. to grant him an A licence in the absence 
of evidence that the work he proposes to do 
cannot be done by other carriers. Where an 
appct. failed to adduce evidence showing 
that liis vehicles would not be in excess of 
local requirements, his application ought to 
have been refusecl. — L ondon, Mtdia.nd Sc 
Scottish Ry. Co. v. Inman (1935), 22 Ry. 
Sc Can. Tr. Cas. 184. 

Annotations : — Reid. Crompton r. London, Midland Sc 
Scottish Ry. Co. (1935), 23 Ry. Hr, Gan. Tr. Cas. 178 ; 
London, Midland Hr Scottish Ry. Co. v. Pennington (1935), 
23 Ry. & Can. Tr. Cas. 266. 

1481. .] — There being only two covered 

vans in G. suitable for the removal of furniture, 
the appct. was granted an A licence on proof 
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that there was a need in G. for another such 
van & that there were persons willing to 
employ him. — London, Midland & Scottish 
Ry. Co. V. Tatt & MacConn (1936), 22 Ry. 
& Can. Tr. Cas. 201. 

AnnotaHons : — ^Diltd. Fergruson v. Western S.M.T. Co. (1935) 
24 Ry. A; Can. Tr. Gas. 72. Itofd. Hawker, Ltd. v. Great 
Western & London, Midland & Scottish Ry. Go. (1935), 
23 Ry. & Can. Tr. Cas. 23 ; Tickle v, London, Midland 
A Scottish, Great Western A London A North Eastern 
Ry. Cos. (1935), 23 Ry. A Can. Tr. Cas. 88. 

1482. .] — Held : an A licence should 

not be granted to a carrier of twelve years* 
standing who gave up the business of canying 
because he was losing money, but was out of 
time for an application under sect. 7 (2). 
But there may be an equitable right to a 
licence where a carrier was actively employed 
as such on Apr. 1, 1934, but failed through 
inadvertence to apply in time. — Yearsley v. 
Great Western Ry. Co. (1935), 22 Ry. & 
Can. Tr. Cas. 268. 

AnnotcUion : — ^Refd. Barker v. London A North Eastern A 
London, Midland A Scottish Ry. Cos. (1936), 24 Ry. A Can. 
Tr. Cas. 161. 

1488. .] — (1) An appct. who proposes to 

provide a new type of service, such as a 
Tegular daily service, is not bound to satisfy 
the licensing authority that the haulage iie 
proposes to do cannot for some reason be 
done by other carriers already engaged in 
carriage, whether by road or rail. 

, (2) An appeal was allowed where applt. 

did not present his true case to the licensing 
authority, but did prciient it to the Appeal 
Tribunal. Observations on the duty of a 
licensing comr. to give the reasons for his 
decision in writing when duly requested to 
do so. — Smith v. London, Midland & 
Scottish Ry. Co. (1936), 22 Ry. & Can. Tr. 
Cas. 262. 

Annotation : — ^Distd. Ferguson v. Western S.M.T. Co, (1935), 
24 Ry. A Can. Tr. Cos. 72. 

1484. .] — The fact that an appct. has 

been granted a short term licence for adminis- 
trative reasons under sect. 3 (4), & that he 
has purchased a vehicle on the faith of that 
grant are not grounds for granting him an 
A licence for the full currency period. — 
Rhodes v. London, Midland & Scottish 
Ry. Co. (1935), 22 Ry. & Can. Tr. Cas. 266. 

1485. .] — An appct. for an A licence who 

proves that there are persons ready A willing 
to employ him & that the service which he 
offers can be more efliciently operated by him 
than by others should be granted a licence. — 
Edwards v. London, Midland A Scottish 
Ry. Co. (1936), 23 Ry. A Can. Tr. Cas. 67. 

Annotation : — ^Befd. London, Midland A Soottiah Ry. Co. v. 
Anton (1936), 24 Ry. A Can. Tr. Cas. 326. 

1486. ,] — (1) On an application for an A 

licence by a newcomer to the carriers’ busi- 
ness appct. must not only prove that there 
are persons ready A willing to employ him, 
but must also make out a primd facte case 
that if the application is granted traffic 
facilities in the district which he proposes to 
serve will not be in excess of requirements. 

(2) The willingness of an appct. for an A 
licence to enter into an imdertaking to observe 
a condition limiting his exercise of the licence 
is not a proper ground for granting the 
licence. — ^London, Midland A Scottish A 
London A North Eastern Ry. Cos. v. 
Palmer (1935), 23 Ry. A Can. Tr. Cas. 76. 


1487. .] — ^London, Midland A Scottish 

A London A North Eastern Ry. Cos. v, 
Williams, No. 1618, post, 

1488. — — (1) An applt. who had failed to 

prove his case before the comr. was per- 
mitted to call new evidence to prove it before 
the Appeal Tribunal. 

(2) At a public inquiry held by the comr. 
it appeared that appct. had captured the 
traffic of the objectors, but it did not appear 
how this had been done. The comr. refused 
the application because there was no evi- 
dence of any need for the services of the appct. 
On new evidence being called before them the 
Appeal Tribunal were satisfied that the traffic 
of the objectors had been captured by appct. 
because of the inefficiency of the former ; the 
appeal was therefore allowed though there 
was no evidence to show that the work 
proposed to be done by the appct. could 
not for some reason or reasons be done by 
other carriers. — Stephenson v. Saoar A 
Son (1935), 23 Ry. A Can. Tr. Cas. 183. 

1489. .] — Although it is found as a fact 

that there is work available for an appct. 
to do, he ought not to be granted a licence 
to do it unless he also proves a primd facie 
case that there is no other carrier able to do 
the work. — London, Midland A Scottish 
Ry. Co. v. Pennington (1936), 23 Ry. A 
Can. Tr. Cas. 266. 

Annotation : — Consd. Barkley v. London, Midland & Scot- 
tish Ry. Co. & London A North Eastern Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 267. 

1490. .] — (1) A carrier who anticipates 

that he is not likely to use his vehicle to do 
any work except for one person only ought 
not to be granted an ordinary A licence. 

(2) The fact that an appct. bought his 
vehicle before the passing of the Road A 
Rail Traffic Act, 1933 (c. 53), but after the 
end of the basic year, A used it for carrying 
goods for reward, A the hardsliip which 
would be occasioned by refusing a hcence in 
such circumstances, are not matters which 
a Comr. ought to take into consideration in 
the exercise of his discretion. — ^Barkley v, 
London, Midland A Scottish Ry. Co. A 
London A North Eastern Ry. Co. (1935), 
23 Ry, A Can. Tr. Cas. 267. 

Annotations : — Coxisd. Kerr A London, Midland A Scottish 
Ry. Go. V. Brown (1936), 24 Ry. A Can. Tr. Cos. 323. 
Refd. Miller A Co. v. London, Midland A Scottish Ry. 
Co., London A North Eastern Ry. Go., Great Western Ry. 
Co., Coast Lines, Ltd. A Bowker (1937), 25 Ry. A Can. 
Tr. Cas. 364. 

1491. .y—Held : the fact that a ry. co. 

offered facilities for the transport or wet 
hides A had a number of years ago carried 
wet hides for a trader for whom appct. pro- 
posed to carry wet hides was evidence that 
suitable transport facilities in the district 
intended to be served by appct. were in 
excess of requirements. — London, Midland 
A Scottish Ry, Co. A London A North 
Eastern Ry. Co. r. Dunnett (1936), 23 
Ry. A Can. Tr. Cas. 276. 

Annotations : — Consd. Four Amalgamated Ry. Cos. v, 
Bonts-Tillotson Transport, Ltd. (1937), 25 Ry. A Can. Tr. 
Cae. 158 ; Great Western A London, Midland A Scottish 
Ry. Cos. V, Smart (1936), 24 Ry. A Can. Tr. Cas. 278; 
Alexander (Charles) v, London, Midland A Scottish A 
London A North Eastern Ry. Cos. (1938), 26 Ry. A Can. 
Tr. Cas. 260. Befd. London, Midland A ScottiBh Ry. Oo. 

V, Ingleby (1936), 24 Ry. A Can. Tr. Cas. 294. 

1492* .] — carrier who was entitled to 

an A licence because he had been carrying 
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during the badic year was granted an A 
licence under sect. 7 (1) of the Act subject 
to the condition that he should use his 
vehicle exclusively for the traffic of one co. 
Later part of the traffic of that co., came 
under the control of another person who also 
desired to employ this carrier. The carrier 
therefore surrendered his A licence with the 
condition attached & applied for an A licence 
without any condition. Sir Henry Piggott 
was of opinion that in ordinary justice the 
applicant was entitled to an A licence : — 
Held : by the Appeal Tribunal, appct. 
should not have been granted an A licence 
because it appeared that he was not the 
only carrier capable of dealing with the 
traffic."— Southern Ry, Co. v. Owen (1936), 
24 Ry. & Can. Tr. Cas. 36. 

1498 . .] — An appct. obtained an A 

(Contract) licence. Later he applied for an 
A licence, claiming that ho had been mistaken 
as to the nature of the A (Contract) licence. 
He adduced no evidence that persons other 
than the co. with whom he was under con- 
tract would employ him : — Held : on the 
facts, appct. had not made a mistake, & 
no case had been made out. Semhle : if a 
mistake had been made, this would have 
afforded equitable grounds for granting an 
A licence. — Axford v. Southern Ry. Co. 
(1936), 24 Ry. & Can. Tr. Cas. 77. 

1494 . .] — A haulage co. went into 

liqxiidation in Sept. In Oct. resps., two of 
its former drivers started business on their 
own account, & applied for an A licence. At 
the inquiry two of their custr’mv is stated 
that they, the customers, had employed the 
co., but that in the interval betweo*: tlie 
liquidation & the commencement of the n.: vv 
business they had employed other firms. 
A third customer had no complaint against 
applts., whom he had employed until the new 
business started ; — Held : resps. had not 
established a primd facie case that the work 
they proposed to do could not be done by 
existing operators, & were therefore not 
entitled to a licence. 

Per Sir Henry Piggott : Particulars of the 
objector’s & other existing services should 
be given in the Notice of Objection. — 
Newbury & District Motor Services, 
Ltd. V, Stephens & Hewbtt (1936), 24 
Ry. & Can. Tr. Cas. 140. 

1495 , ,] — ^An application for an A licence 

was refused both because appets. failed to 
discharge the onus of proving the need for 
the service which they desired to provide 
that this need could not for some reason be 
met by the facilities already available, & 
also because the grant of the licence would 
have created an excess of transport/ facilities 
in the district. — Orange (J.), Ltd. v. Jen- 
nings (1935), 24 Ry. Can. & Tr. Cas. 195. 

1490 , ,] — An A licence ought not to be 

granted to an appct. who does not prove that 
he is the only carrier capable of carrying the 
traffic he proposes to carry. It makes no 
difference that there are persons who desire 
to avail themselves of his services. — Jones 
r. London, Midland & Scottish Ry. Co. 
(1935), 24 Ry. Can. & Tr. Cas. 208. 

1497 . .] — ^A co. engaged principally upon 

haulage on trunk routes applied at the close 


of the first currency period for a new A licence 
in continuation of their existing A licence. 
The amalgamated railway cos. objected upon 
the ground that suitable transport facilities 
were already in excess of requirements : — 
Held : by the Appeal Tribunal : ( I ) it is no 
part of a licensing authority’s duty to have 
regard to a difference between road & rail 
rates or to take into account the railway 
“ rates structure ” set up pursuant to Rail- 
ways Act, 1921 ; (2) there is nothing in the 
Act to support the view that the “ Htatua quo ” 
should be maintained beyond the first cur- 
rency period ; (3) the principle laid down 
in SrnarVs Case, No. 1618, post, is not limited 
to applications for variations but applies 
equally to applications such as this. The 
principle is that, if an objector i)i*oves that 
suitable transport facilities are in excess of 
requirements, or would be if the licence were 
granted, then, generally speaking, a licence 
should not be granted. The Appeal Tribunal 
now point out that proof of the objection does 
not give the objector a legal right to have the 
applicati(m dismissed ; the reason why such 
an application should bo dismissed is that it 
would not be in the public interest for a 
licensing authority to exercise his discretion 
so as to create wast/<‘ful competition ; (4) an 
established haulier on a trunk service when 
applying for a new A licence in continuation 
of his expiring licence should satisfy the 
licensing authority (tt) that during the cur- 
rency of liis expiring licence the authorised 
vehicles have been regularly &/ fully em- 
ployed ; (6) as to his gross receipts k ton- 
nage ; (c) there has been no material change 
in the circumstances relating to his business. 
If the licensing authority is satisfied as to 
these matters lie should grant the application 
unless there are overriding circumstances to 
the contrary. Such overriding circumstances 
exist if the evidence establishes beyond 
reasonable doubt tiiat suitable transport 
facilities are, or will be, in excess of require- 
ments ; ( 6 ) transport facilities are not 

“ suitable ” within sect. 11 (2) of the Act 
unless they are {a) suitable for carrying the 
goods required to be carried, ( 6 ) suitable to 
the person requiring them to be carried on the 
occasions when he requires transport, <Sc 
(c) suitable to current industrial & com- 
mercial conditions ; ( 6 ) on the facts of this 
case, appets. had satisfied the licensing 
authority as to the matters (a), ( 6 ) & (c) of (4) 
above, & that the objectors, though they 
had proved that their facilities v ere physically 
adequate, had not proved them to be “ suit- 
able.” Application granted. — Four Amal- 
gamated Ry. Cos. v. Bouts-Tillotson 
Transport, I.td. (1937), 25 Ry. & Can. Tr. 


Cas. 168. 

Innotatims .--Oenerdlly, Reid. Boyer (Wljmam) & Sons 
rrransport). Ltd. (1937), 26 Ily. & Can. Tr. Oas. .JO 2; 
ilazeU V, Southern CountioB Hoad Transport Oo., LW. 
(1937), 25 Ky. & Can. Tr. Cas. 259 ; London, IVtldland tc 
Scottish & London & North Eastern Ky. Co^ v. Stovouson 
Transport, Ltd. (1937). 25 Ry. & Can. Tr. Can 328 ; 
Modem Haula<re Services, Ltd. v. London, Mi^and & 
Soottish & London & North Eastern Ily. Cos., Sonthom 
Ry. Co. V. Coleman. London, Midland & Scottish & 
London & North Eastern Ry. Cos. v, Stuart (1937), 25 
Ry. & Can. Tr. Cas. 272 ; Alexander ((Charles) v. London, 
Midland & Scottish 8c London & NorUi Eastern Ky. Cos. 
(1938), 26 Ry. & Can. Tr. Cos. 260 ; Oxlade Cfoat 
Western Ry. Co. (1938), 26 Ry. & Can. Tr. Cas. 234 ; 
McNamara 8c Co. (1921), Ltd. v. London, Midland A 
Soottish Sc Great Western Ry. Cos. (1937). 26 Ry. & 0^. 
Tr. Cas. 117 ; Ijoadon 8c North East^ Blyth 

Transport Co. (1937), 20 Ry. 8c Can. Tr. Oas. 202. 
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1498 . .] — Where the holder of a B licence 

acquires the carrying business of the holder of 
an A licence & applies for an A licence which 
is necessary to enable him to obtain the full 
benefit of the goodwill transferred, the fact 
that he is already the holder of a B licence 
is not a special circumstance which would 
justify the licensing authority in refusing him 
an A licence. When application is made for 
an A licence for the purpose of effecting the 
transfer of a carrying business, then whether 
or not the case is one in which the licensing 
authority is bound to take into account the 
objection that transport facilities are or will 
be in excess of requirements, nevertheless 
appct. must prove that a reasonable number 
of the customers of the vendor are prepared 
to transfer their business to the purchaser. — 
Wasby V. Borwick (1937), 25 By. & Can. 
Tr. Cas. 217. 

Annotation Difltd. Ball (Leicester), Ltd. v. Platts Bros. 

(1937), 25 Ry. & Ooja. Tr. Cos. 189. 

1499 . .] — An old-established firm of 

hauliers also carried on a gravel, etc., busi- | 
ness. In 1927 tlie entire business was ac- 
quired by a limited co. In 1931 a second 
limited co. was formed & acquired the road 
haulage portion of the business. This haul- 
age CO. was in 1934 granted an A licence, 
claimed tonnage. It now applied for an A 
licence in continuation of the expiring licence. 
Mr. Gleeson Robinson refused the application 
on the ground that a B licence was appro- 
priate ; otherwise any person combining a 
haulage business with another business could 
evade the disabilities of a B licensee by 
incoiporating a separate haulage co. On 
appeal: — Held: although Mr. Gleeson 
Robinson’s views might be properly 
applicable to many cases, they did not 
apply in this case where appct. co. was 
the successor of an old-established transport 
business & had been incorporated in 1931, 
before the Road & Rail Traffic Act was con- 
templated . — Re Boyer (William) & Sons 
(Transport), Ltd. (1931), 25 Ry. & Can. 
Tr. Cas. 302. 

1500. .] — (1) When a carrier transfers 

his business to a co. which he himself man- 
ages, this cannot be regarded as a colourable 
transaction so as to make him still the user 
of the vehicles for the purpose of applying 
for a licence. In sueli a case it is the co. 
which uses the vehicles & which must apply 
for the licence, even though the vehicles are 
registered in the name of the manager. 

(2) A change of base by itself is not neces- 
sarily such a material change of circumstances 
as should disqualify an appct. for a licence for 
a further currency period within the rules 
laid down in Four Amalgamated Railway 
Cos. Bouis-TiUotson. But a change of base 
accompanied by a change of the area of 
normal user may be such a material change. — 
Turrell V , Days’ Transport & Removal 
Bkrvice, Ltd., Oicld & Sons, Ltd. Orwell 
Transport, Nice Bros., London & North 
Eastern Ry. Co. (1938), 20 Ry. & Can, Tr. 
Cas. 247. 

1501. For additional vehicles — When granted.] 

— (1) The principles on which A licences 
should be granted or refused during the ffrst 
currency period are inter alia that the status 
quo shoma as far as possible be maintained. No 
increase in the number of vehicles licensed 


should be allowed excepf upon proof that such 
increase is really necessitated by the general 
expansion of industry in any particular 
business or district. Stabilisation of the 
industry should be the first aim of the 
licensing authorities. 

(2) T^e mere fact that particular cus- 
tomers are willing to give further custom to 
the appct. is not by itself sufficient to justify 
the pant of an A licence for an increased 
number of vehicles. 

Where an appct. seeks an A licence for an 
increased number of vehicles on the ground 
that particular customers propose to use 
those vehicles his proper course is to apply 
for contract licences imder Road & Rail 
Traffic Act, 1933 (c. 63), s. 7 (1). 

(3) An undertaking by the appct. to 
observe certain conditions attached to the 
grant of an A licence cannot be accepted as 
an alternative to refusing the application 
because such an undertaking would not be 
enforceable. — Ridgewbll & Co. v. Southern 
Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 6. 


Annolaiions : — Apld. Hawker, Ltd. v. Great Western & 
London, Midland & Scottish Ry. Co. (1936), 23 Ry. & 
Can. Tr. Cos. 23 ; Re Fry's Appeal (1934), 22 Ry. & Can. 
Tr. Cas. 29. Distd. London & North Eastern Ry. Co. v. 
Robson (Gateshead), Ltd. (1935), 22 Ry. & Can. Tr. Cas. 
233. Apld. Barkley e. London, Midland & Scottish Ry. 
Co. & London & North Eastern Ry. Co. (1935), 23 Ry. 
& Can. Tr. Cas. 267. Consd. Cooper v. Southern Ry. Co. 
(1935), 24 Ry. & Can. Tr. Cas. 55; Forrester v. Great 
Western Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 225 a 
London & North Eastern & London, Midland & Scottish 
Ry. Co. V. Beazley (1936), 24 Ry. & Can. Tr. Cas. 112. 
Apld. London & North Eastern Ry. Co. v. Allen (1936), 

24 Ry. & Can. Tr. Oas. 149. Consd. Great Western & 
London, Midland & Scottish Ry. Cos. v. Smart (1936), 24 
Ry. & Can. Tr. Cas. 273 ; Hawker, Ltd. v. Great Western 
& London, Midland & Scottish Ry. Cos. (No, 2) (1936), 

25 Ry. & Can. Tr. Cas. 99 ; Kerr & London, Midland & 
Scottish Ry. Co. v. Brown (1936), 24 Ry. & Can. Tr. Cas. 
323. Apld. Chapman v. Garllck, Burrell & Edwards, Ltd. 
(1937), 26 Ry. &Oan. Tr. Cas. 177. Consd. London, Mid- 
land & Scottish & London & North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937). 25 Ry. & Can. Tr. Cas. 
328. Apld. London, Midland & Scottish Ry. Co. r. 
Young's Express Deliveries (1937), 26 Ry. & Can. Tr. 
Cas. 209. Befd. Power v. Loudon, Midland & Scottish Ry. 
Co. (1934), 22 Ry. & Can. Tr. Gas. 21 ; Re Hughes’ Appeal 
(1934), 22 Ry. & Can. Tr. Cas. 141 ; London, Midland & 
Scottish & London & North Eastern Ry. Cos. v. Collier 
Daniels Transport Co. (1936), 24 Ry. & Can. Tr. Cas. 258 ; 
Southern Ry. Co. v. Hardy « Son, Ltd. (1936), 24 Ry. & 
Can. Tr. Cas. 18 ; Four Amalgamated Ry. Cos. v. Bouts- 
Tlllotson Transport, Ltd. (1937), 25 Ry. & Can. Tr. Cas. 
158 ' J. & E. Transport, Ltd. r. London. Midland & 
Scottish Ry. Co. (1937), 26 Ry. & Can. Tr. Cfiw. 183 ; 
Miller & Co. v. London, Midland Sc Scottish Ry. Co. 
(1937), 25 Ry. & Can. Tr. Cos. 381. 


[502, ,] — Held: by the Appeal 

Tribunal, the enlargement of a carrier’s 
licence cannot be justffied by general evidence 
of an increase in his business & general 
evidence that that increased business cannot 
be done by other carriers. — London & 
North Eastern Ry. Co. v. Briggs (1935), 
22 Ry. & Can. Tr. Cas. 262. 

Annotation : — Befd. London & North Eastern Ry. Co. v. 

Umwiihrldfire a»36). 22 Ry. & Can. Tr. Oas. 265. 


1503, .] — (1) Where an appct. hi^d 

vehicles in the past as part of a general policy, 
& not in a casual maimer, he haa no right to 
a licence to enable him to dispense with 
hiring in the future, apart from, special 
circumstances such as those mentioned in 
L. M, S, and Barr, . , . 

(2) A general increase in a carrier’s busi- 
ness is a good ground for authorising him 
to use a larger number of vehicles ; & the 
fact that the increase is largely attributable 
to the custom of one partievuar firm is not in 
the circumstances a ground for limiting him 
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to a contract licence under sect. 7 (1). — 
London & North Eastern Ry. Co. v. 
Robson (Gateshead), Ltd. (1936), 22 Ry. 
& Can. Tr. Cas. 233. 


AnnotaHona : — ^Befd. Thornley & Son v, London, Midland & 
Scottish Ry. Oo. (1935), 22 Ry. & Can. Tr. Cos. 249 * 
Four Amalgamated Ry. Cos. v. Foster & Co. (1936). 24 
Ry. & (3an. Tr. Cas. 265. 


1504. .] — Hawker, Ltd. v. Great 

Western & London, Midland & Scottish 
Ry. Cos. No. 163(1, post. 

1505. .] — (1) On an application to 

vary a carrier’s licence by the inclusion of 
an additional vehicle it is not sufficient for 
appct. to prove an increase in his business 
since the orimnal grant of his licence, & 
there is no aistinction between the cases 
whore the application is opposed by a railway 
CO., where it is opposed by a rival road carrier, 
& where it is not opposed at all. 

(2) Where the decision of the licensing 
authority appears to have been based on 
erroneous grounds a resp. is nevertheless 
entitled to support the decision on other 
grounds. — Allatt v. London & North 
Eastern & J ondon. Midland & Scottish 
Ry. Cos. (193 6), 23 Ry. & Can. Tr. Cas. 82. 

Annotaiion : — As to (1 ) Refd. London & North Eastern & 
London, Midland k. Scottish Ry. Co. v, Beazley (1936), 
24 Ry.&Can. Tr. Cas. 112. 


1506. ‘It-II) An application in part 

for claimed, & in part for discretionary, 
tonnage should be so published, & not as an 
application for discretionary tonnage only. 
\^ere an appet. carries partly in one trafiBc 
area & partly in another general evidence as 
to his operations throughout th^ rounbry 
will not suffice to support an appUcabioti for 
a licence for vehicles intended to be nori'naJly 
based in a particular traffic area. 

(2) A licensing comr. should act judicially. • 
&; should not allow his mind to be influenced 
by mere complaints unsupported by evidence. 

(3) Where the previous conduct of an 
appet. is brought in issue by allegations of 
criminal offences it is the duty of those 
making the allegations to furnish appet. with 
particulars of the offences he is alleged to 
have committed if he requires them. If the 
fact that a criminal offence has been eom^ 
mitted comes in question even collaterally, 
it must be strictly proved. 

(4) A licensing comr. who is required to 
give his reasons for a decision under sect. 6 (3) 
of Road & Rail Traffic Act, 1933 (c. 53), is 
bound to give all his reasons. He cannot 
reserve to himself a right to give additional 
reasons later. 

(6) Previous offences committed by an 
appet. as a carrier against sect. 19 of Road & 
Rail Traffic Act, 1930, & the charging of 
uneconomic rates as a carrier do not con- 
stitute ** previous conduct of appet. as a 
carrier of goods ” within sect. 6 (2) (6) of 
Road Rail Traffic Act, 1933, & a licensing 
comr. is not entitled in law to take such 
matters into consideration when exercising 
his discretion imder that sect. But if an 
objection to the application is made under 
sect. 11 (2) of the Act, on the ground that 
suitable transport facilities are or, if the 
application were granted, would be in excess 
of requirements, such matters are relevant 
to such objection ^ shoidd be taken into 
consideration. 


(6) A road carrier who maintains long- 
distance trunk services, A; seeks authority 
for additional vehicles to be used for the 
collection & delivery of his traffic, may 
justify his application by showing that such 
collection A delivery can be better co- 
ordinated with his trunk services A can be 
performed more efficiently with vehicles 
owned by him A under his control than by 
employing others to do the work. — Bours- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd. (1936), 23 Ry. A Can. Tr. Cas. 100. 

Annotations : — As to (5) Refd. Moore r. Loudon, Midland & 
Scottish & London & North Eastern Ry. Cos. (1937), 25 
Ry. & Can. Tr. (Jas. 318. As to (6) Refd. Watt« v. London 
&: North Eastern & London, Midland & Scottish Ry. Cos. 



Transport, Ltd. (1937), 25 Ry. & Can. Tr. (wis. 328. 

1507. .] — On an application to vary 

an A licence by including an additional 
vehicle appet. established a case for his 
tonnage being increased, A his application 
was granted. On appeal by the objectors 
to the Appeal Tribunal : — Held : a case for 
an additional vehicle could not be established 
merely by making a case for additional ton- 
nage, A, though the latter case had been 
made out, the Tribunal were not competent 
to deal with the appeal on that basis. — 
Southern Ry. Co. v. Barnes (1936), 23 
Ry. A Can. Tr. Cas. 137. 

1508. .] — (1) There is no right of 

appeal by an objector to an application for 
claimed tonnage where the comr. ; being 
satisfied that the vehicle to be authorised is 
properly included in the claimed tonnage 
grants the application. 

(2) Where a carrier wlio was established 
during the basic year seeks to augment the 
vehicles which he is authorised to use he 
must prove some general expansion in the 
business of his customers.— Stubbs (Leo- 
nard) A Co., Ltd. v, Jackson A Ellis 
(1936), 23 Ry. A Can. Tr. Cas. 141. 

1509. — " — .1 — (1) An increase in the 

business of a carritu' is not the same thing 
as an increase in the business of his customers ; 
A evidence of the former by itself does not 
justify an addition to the vehicles authorised 
by a carrier’s licence. 

(2) On an application for a variation of a 
licence a Comr. is entitled to take into 
consideration the conclusions he came to on 
the original application. 

(3) General evidence that a ^iarrier has 
had difficulty in finding other carriers to 
cany for him is not a special circumstance 
justifying the licensing of additional vcliicles 
to enable the carrier to do his own carrying 
himself. 

(4) A licence ought not to be granted to a 
earner for services which the Comr. thinks 
are unnecessary. 

(5) The decision of a Comr. on an applica- 
tion cannot create anything in the nature of 
an estoppel against appet. — Forrester v. 
Great Western Ry. Co. (193.6), 23 Ry. A 
Can. Tr. Cas. 225. 

1510. .] — An established carrier 

sought an enlargement of his licence on the 
pound that his fruit-carrying business had 
increased. The Conor, having refused the 
application on the ground that suitable 
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transport facilities in the district were in | 
excess of requirements ; — Held : though the 
evidence in support of the Comr.’s finding 
was very slight, the appeal should not be 
allowed because the Tribunal were of opinion 
that appct.’s fruit- carrying business had not 
increased, & they refused to consider whether 
his business of carrying vegetables had in- 
creased. — Cooper v. Southern By. Co. 
(1936), 24 By. & Can. Tr. Cas. 66. 

1511. .] — A haulier holding an A 

licence for two vehicles applied for it to be 
varied by the addition of a- third vehicle. 
His gross receipts had increased & he had 
been compellea to hire ; — Held : such an 
appct. must first establbh a case as laid 
down in RidgewelVs Case, If such a case is 
established the formula in Hawker's Case 
must then bo applied to determine how many 
(if any) additional vehicles should be 
authorised. Assuming that this appct. had 
established the first point, he failed on the 
second point, for he had not proved abnormal 
hiring, while the increase in gross receipts, 
computed on a basis of ten-months as laid 
down in Hawker's Case^ was too small to 
justify the extra vehicle. The formula in 
Hawker's Case cannot be applied to certain 
cases. Alternative considerations discussed. 
Matters to be considered when assessing 
evidence of increase in gross receipts dis- 
cussed. Two classes of hirers distinguished. 
— London & North astern & London, 
Midland & Scottish By. Cos. v, Bbazley 
(1936), 24 By. & Can. Tr. Cas. 112. 

AnnotaiiOTis : — Oonsd. Great WoBtem & London, Midland 
& Soottlsb Ry. Oo8. v. Smart (1936), 24 Ry. Can. Tr. 
(Jas. 273. Ajpld. Driukwator v. London & North Eastern, 
Loudon, Midland & Scottish & Great Western Ry. Cos. 
(1936), 25 Ry. & Can. Tr. Cos. 32. Refd. Bradshaw v. 
London, Midland & Scottish & London & North Eastern 
Hy. Cos. (1936), 24 Ry. & Can. Tr. Cos. 137 ; London & 
North Eastern Ry. Co, v. Allen (1936), 24 Ry. & Can. Tr. 
Cas. 149: Hawkor, Ltd. u. Groat Western & London, 
Midland & Scottish Ry, Cos. (No. 2) (1936), 25 Ry. Sc Can. 
Tr. Cas. 99 : J. & E. Transport, Ltd. v. London, Midland 
& Scottish Ry. Co. (1937), 26 Ry. & Can. Tr. Cas. 183. 

1612. .] — An appct. claimed an 

additional vehicle under his A licence on 
three grounds : (1) that the vehicle was to be 
acquh'ed from a trader, who was then operat- 
ing it under a C licence, & that the trader 
would thenceforth employ the applicant to 
do his cartage ; (2) that his business was 

increasing ; (3) that he required a heavier 
vehicle for certain work ; — Held : operation 
of a vehicle under a O licence was no evidence 
of need for its authorisation under an A 
licence, & since the trader could obtain 
another C licence there was danger of a dual 
grant in respect of his work. Ground (2) had 
not been established by the evidence ; & 

the evidence for ground (3) did not justify 
an additional vehicle, though it might have 
justified the replacement of an existing 
vehicle by a heavier one. The fact that an 
extra vehicle would be placed on the roads 
is not a ground for refusmg a licence where a 
case has been made out. “ Contracting out ** 
of the Act, referred to. Bemission to 
licensing authority, refused. — London & 
North Eastern & London, Midland & 
Scottish By. Cos. v. Boberts (1936), 24 
By. & Can. Tr. Cas. 164. 

1513. .] — Held: that the avoidance 

of double-shift working is not in iteelf a 
Bufiicient ground for authorising additional 


tonnage under an A licence. Meaning of 
“ Harrogate & district ” discussed. — ^London 
& North Eastern By. Co. v. Parker (1930), 
24 By. & Can. Tr. Cas. 169. 

1514. .] — (1) The fact that a trader 

desires to transfer his traffic from other 
carriers to appct. only because appct. is in a 
position to help him financially is not a matter 
to be taken into consideration on an applica- 
tion to increase the number of vehicles 
authorised under a licence. 

(2) Evidence of increase in gross receipts 
is not so useful as evidence of increase in 
tonnage of goods carried, nor so useful as 
evidence of increase in gross receipts & 
increase in tonnage of goods carried. — 
Bebcb, Ltd. v. Four Amalgamated By. 
Cos. (1936), 23 By. Can. & Tr. Cas. 199. 

Annotation : — OeneraUv» Oonsd. Four Amalgamated Ry. 

Oo8. t>. Foster & Co., Ltd. (1936), 24 Ry. & Can. Tr. Cas. 

265. 

1516. .] — Moss Bros. v. Southern 

By. Co., No. 1636, post, 

1616. .] — (1) The fact that manu- 

facturers adopt a practice of waiting for 
orders before manufacturing their goods in 
place of manufacturing the goods first & 
warehousing them in anticipation of orders, 
if proved, is material to the question whether 
there is a need for additional vehicles. 

General evidence that an appct. has had 
difficulty in hiring will not by itself justify 
the grant of a licence for an additional vehicle. 

The evidence of a commercial clerk 
assistant goods manager to a ry. co. that the 
ry. formerly carried traffic which it has since 
lost, & that, so far as ho knows, the ry. 
facilities meet the requirements of traders, 
does not prove that the ry. facilities are 
suitable with regard either to that traffic 
or to the persons requiring facilities for it. 

General evidence of an increase in a carrier's 
business without evidence that the business 
of his customers has also increased will not 
justify the grant of a licence for an additional 
vehicle. 

Evidence that one carrier has without good 
cause abstracted the traffic of another may 
be a ground for refusing a licence, but the 
mere fact of absence of any such evidence is 
not a ground for granting a licence. 

(2) V^Hiere, owing to the pressure bf business 
before the Oomr., evidence which was avail- 
able could not be called, the Appeal Tribunal 
sent the case back for a further inquiry. — 
London, Midland & Scottish & London 
& North Eastern By. Cos. v. Collier 
Daniels Transport, Ltd. (1036), 24 By. & 
Can. Tr. Cas. 268. 

1517. .] — Four Amalgamated 

By. Cos. v. Foster & Co., Ltd., No. 1697, 
posU ^ 

1518. .] — (1) Objectors having sub- 

mitted that if they proved suitable transport 
facilities to exist in the district where an 
appct. proposes to carry, then the application 
must fail : — Held : if such facilities are in 
excess of requirement^, or would be if the 
licence were granted, then, generally speak- 
ing, a licence should not be granted. But 
there be exceptional cases (though the 
Appeal Iribunal tailed to visualise them) 
where a grant would be justified. In this 
context, ** suitable " means more than 
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“ adequate ** A; “ requirements does not 
refer solely to the requirements of appct. & 
objector ; both words must be considered 
in relation to current industrial & commercial 
conditions. 

A haulier operating nine vehicles under A 
licence on a trunk service & one vehicle for 
collection & delivery, applied for an extra 
vehicle for the trunk service. The objectors 
coniended that suitable facilities were in 
excess of requirements : — Held : the two 
questions, whether appct. has made out a 
case within BidgewelVs Case, &, whether the 
objectors have proved their objection, have 
both to be considered. On the facts, this appct. 
had made out a case, & the objectors had not 
shown that their facilities were “ suitable.” 

Methods of ascertaining quantum of extra 
tonnage discussed. When considering 
quantum on a trunk service, the tonnage of 
a collection & delivery vehicle should not be 
taken into consideration. Extra vehicle of 
2J tons authorised. 

(3) ^e Appeal Tribunal will not decide 
any principle not necessary for their decision 
upon the facts. 

(4) Couns(;l for representative bodies heard, 
under rule 5, Appeal Tribunal Rules, 1934. — 
Great Western & London, Midland & 
Scottish Ry. Cos. v. Smart (1936), 24 
Ry. &, Can. Tr. Cas. 273. 

AnnotcUiona : — Aa to 0) CoDSd. Four Amalgramated Ry. Cos. 
V. Bouts-Tillotson Transport, Ltd. (1937), 25 Ry. & Can. 
Tr. Cas. 158 ; Alexander (Charles) v. London, Midland & 
Scottish & London & North Eastt^rn Ry. Cos. (1938), 2(» 
Ry. & Can. Tr. Cas. 260. Befd. Hawker, Ltd. v. Crcat 
Western & London, Midland & Scottish Ry. Cos. (No. 2) 
(1936), 25 Ky. & C&n. Tr. Cas. 99 ; Watt^ in London & 
North Eastern & London, Midland & ScoHfsh Ky. Cos. 
(1937), 25 Ry. Sc Can. Tr. Cas. 187. 

1619 . .] — Great Wesi’i^tn & 

London, Midland & Scottish Ry. Ooc. v, 
Butler, No. 1635, post 

1520. ^ .] — H. applied for the varia> 

tion of his A licence by the authorisation of 
additional vehicles. At the inquiry in Feb. 
1936 certain of his customers gave evidence 
of increases in their business, in their in- 
dustries, in the tonnage they desired H. to 
carry, etc. The variation was granted. 
Later H. applied for another variation to 
authorise further additional vehicles. At the 
inquiry in Apr. 1936 the customers who had 
given evidence in 1935 were not called, but 
general evidence was given by H.’s accountant 
that there had been an increase in tonnage 
due partly to increased business done for 
these customers : — Held : additional vehicles 
should not be granted solely on the ground 
that tonnage had increased, since increased 
tonnage for old customers might be due not 
to increases in customers’ businesses but to 
their transferring to appct. work hitherto 
done by other carriers. However, it is 
unnecessary for customers to be called to gpve 
the same evidence which they have given 
fourteen months previously, provided that 
some evidence is given to confirm appct. ’s 
general statements. Helpful evidence would 
be (i) evidence of inquiries by appct. as to 
the cause of increases in the business of these 
customers, or (ii) letters from these cus- 
tomers containing statements as to increases 
in their business & as to their suffering 
inconvenience from appct. being unable to 
supply transport. Such letters would be 
open to chidlenge by objectors. 


H. operated a trunk service & ancillary 
collection & delivery services. He based his 
application as to the trunk service upon 
increased traffic due partly to increased work 
for old customers, as stated above, & partly 
to obtaining substantial business from a 
new customer whose goods had hitherto been 
carried by rail. H. delivered these goods 
more expeditiously than the railway, but no 
reason was given why speedier delivery was 
necessary : — Held : it would not be in the 
public interest to grant H. a licence to carry 
goods hitherto carried by another carrier, 
provided that the previous carrier’s facilities 
were suitable. The fact that the latter were 
slower did not render them unsuitable in the 
absence of evidence that more expeditious 
delivery was reasonably necessary to the 
trader. H. was not entitled to additional 
vehicles for his trunk service. 

As to his collection & delivery service H. 
gave evidence that owing to reorganisation 
of the working <^f his fleet he needed further 
vehicles for this work, that he had been hiring 
these at a cost of £500 per annuyn^ & had had 
difficulty in hiring suitable vehicles : — H(M : 
special considerations apply to collection & 
delivery vehicles ; it was reasonable for H. 
to use his own vehicles for this purpose ; the 
amount paid for hire represented the work 
of two vehicles, Sc lie should be authorised to 
use these on his A licence. 

The ” Hawker formula ” discussed ohiier. 
Wlien once an appct. for a variation has 
cstablishiid a case witliin RidgetoeWa Case, 
this formula is a useful guide to determine 
the quantum, if any, of additional tonnage 
to be authorised. — Haweer, Ltd. v. Great 
Western Sc London, Midland Sc Scottish 
Ry. Cos. (No. 2) (1936), 25 Ky. Sc Can. Tr. 
Cas. 99. 

Annotations : — Consd. London, Midland & Scottish & London 
& North Eastern Ry. Cos. v. Stevenson Transport. Ltd. 
(1937), 2.5 Ry. & Can. Tr. Cas. 328. Difltd. .7. Sc E. Trans- 
port, Ltd. V. London, Mldlttiid Sc Scottish Ky. Co. (1937), 
26 Ky. & Can. Tr. Cas. J83. Refd. London, Mldhind Sc 
Scottish Ry. Co. v. Yountf’s Express Deliveries (1937), 26 
Ry. Sc Can. Tr. Cas. 209. 

1521 . -Additional tonnage will 

not be authorised upon the ground that 
appets. bad sometimes to kciep customers 
waiting for transport. It is inevitable that 
on some occasions carriers cannot meet the 
demands of their customers at short notice. 
Nor is the hiring of horse-drawn vehicles a 
ground, in the absence of evidence that 
appets. intend to use motor vehicles in sub- 
stitution for horse-drawn vehicles. 

” Carrying capacity ” discussed. ” Static 
carrying capacity ” distinguished from ” per- 
formance capacity.” — IjOndon, Midiand Sc 
Scottish & London Sc North Eastern Ry. 
Cos. V. Richards, Ltd. (1936), 25 Ry. Sc 
Can. Tr. Gas. 114. 

1522 . .] — (1) An appct. for addi- 

tional tonnage performed 80 per cent, of 
his work for customers who refused access to 
their premises to motor-drivers who were not 
members of a trade union. For this reason 
appct. found it difficult to hire vehicles for 
this work : — Held : customers’ requirements 
as to trade union memboi’ship were not a 
special circumstance entitling the appct. to 
additional tonnage in the absence of evidence 
of need. 
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(2) Where 80 per cent, of a haulier’s work 
is done for three particular customers, this 
cannot be said to be a case in which a Con- 
tract A licence should be applied for. — 
Payne v. London, Midland & SconnsH, 
London & North Eastern & Great 
Western Ry. Cos. (1037), 25 Ry. & Can. Tr. 
Cas. 269. 

1528. .] — S. & Co. applied for the 

authorisation of additional vehicles under 
A licence upon the grounds that (1) they had 
obtained substantial new traffic from TJ. ; 
(2) certain fruit traffic had increased ; (3) there 
had been a substantial general increase in 
their tonnage carried ; (4) they had proved 
a case within RidgewelVa Case ; (6) they 

needed additional maintenance tonnage. 

(1) U.’s traffic had previously been con- 
si^ed by rail ; S. & Co. agreed to carry 
this at a rate cheaper than that by rail, Sc 
to furnish warehouse accommodation. The 
railway cos. objected to the application on 
the ground that their facilities were suitable : 
— Held : in considering whether objectors’ 
facilities were suitable a licensing authority 
ought to take into consideration neither the 
fact that road rates were cheaper (unless the^ 
Were uneconomic), nor the fact that ware- 
house accommodation would be provided ; 
that on the facts the railway cos. had proved 
their objections ; & that no additional ton- 
nage should be granted for carrying U.’s 

. tradlic ; (2) Held: on the facts as to the 
fruit traffic the objectr^'s had proved their 
objections. 

(3) , (4) Held : since S. & Co. had proved 
(a) that there had been an increase in their 
business, (h) that there had been an increase 
in the business of their customers, (c) that 
some of their customers had been incon- 
venienced by their inability to provide 
transport facilities, they had made out a 
case for additional tonnage within RidgcwelVs 
Case. As to quantum, the formula in 
Hawker's Case (No. 1) applied; but when 
applying this formula (i) the increased goods 
tonnage carried in respect of U.’s traffic & 
the fruit traffic must be disregarded, & 
(ii) the tonnage of maintenance vehicles 
must be deducted from fleet tonnage in order 
to arrive at “ effective ” vehicle tonnage. 

(5) By applying the Hawker formula ” 
it was ascertained that two additional 
vehicles of 8 tons each should be authorised : 
— Held : this was a substantial addition to 
S. & Co.’s fleet & they should be authorised 
to use further tonnage for maintenance 
purooses. — London, Midland & Scottish 
< fc London & North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937), 25 
Ry. Sc Can. Tr. Cas. 328. 

Annotation : — ^Re!d. Alexander (Charles) v. London. Midland 
&. Scottish & London & North Eastern Ry. Cos. (1938), 
26 Ry. & Can Tr. Oxs. 260. 

1524, — ^ ,] — ( 1 ) An applt. against the 

variation of a licence by the addition of a 
vehicle is entitled to a decision of the Appeal 
Tribunal notwitlistanding the licence so 
varied has expired before the appeal can be 
heard. The Tribunal have no discretion to 
refuse to entertain such an appeal. 

(2) The material date as upon which the 
Appeal Tribunal decide the rights of the 
parties is the date of the decision appealed 
against — ^not the date of the hearing of the 
appeal. 


(3) Where a licensee uses some of his 
vehicles on services where trahsport facilities 
are already in excess of requirements he can- 
not justify an application for additional 
vehicles by showing that the remaining 
vehicles are insufficient for other work for 
which transport facilities are not in excess of 
requirements. — L ondon, Midland Sc Scot- 
tish Ry. Co. v. Lyner, London Sc North 
Eastern Ry. Co. v. Lyner (1937), 26 Ry. 
Sc Can. Tr. Cas. 26. 

1525. — ; .] — (1) A CO. purchased the 

business of a carrier who was licensed to use 
two vehicles Sc a trailer, but in fact for a 
considerable time had used only one vehicle 
Sc a trailer. On an application by the 
purchasing co. for an A licence for two 
vehicles Sc a trailer : — Held : in the absence 
of any evidence that it was reasonably 
necessaiy to use two vehicles a licence for 
one vehicle only Sc a trailer should be granted. 

(2) The fact that the Appeal Tribunal have 
allowed an appeal against the grant of an A 
licence on the ground of insufficient evidence, 
instead of sending the case back to the 
licensing authority for further inquiry, should 
not prejudice any further application made 
by the same resp. — G reat Western By. 
Oo. V. Rupert Pedley, I/td., London Sc 
North Eastern Ry. Co. v. Rupert Pedi^y, 
Ltd. (1937), 26 Ry. Sc Can^ Tr. Cas. 132. 

1526. .] — An A licensee carried 

solely for one customer a shipper Sc forward- 
ing agent. Upon an application for the 
authorisation of an additional vehicle : — 
Held : under the circumstances of the case 
the forwarding agent was a regular customer 
of the appct. for the purpose of applying the 
principles of RidgewelVs Case. The Appeal 
Tribunal expressly gave no decision of 
general application to the case of carriers 
employed by shipping or forwarding agents 
or clearing houses.— U hapman v, Garuck, 
Burrell Sc Edwards, Ltd. (1937), 26 Ry. 
& Can. Tr. Cas. 177. 

1527. .] — (1) In considering one 

appeal the Appeal Tribunal are entitled to 
refer to facts found by themselves on a 
former appeal. 

(2) A carrier who applies for additional 
vehicles on the ground that he has found new 
customers must show that the traffic of the 
new customers could not equally well have 
been carried by other existing means of 
transport. Where the traffic of the new 
customers was formerly carried by road, it is 
enough to show that they had good reason for 
transferring their traffic from their former 
carriers toappcts. — J. & E. Transport, Ltd. 
V. London, Midland Sc Scotush Ry. Co. 
(1937), 26 Ry. Sc Can. Tr. Cas. 183. 

1528. .] — ^Four cos. of carriers went 

into liquidation Sc while under dbhe control 
of the liquidator lost a portion of their 
traffic. Subsequently the business of these 
four cos. was acquired by appct. co. Sc a part 
of the lost traffic was regained : — Held : appct. 
co. was entitled to rely on the increase of 
traffic so obtained for the purpose of making 
a case for additional vehicles within the rule 
in RidgewelVs Case, 

The base or centre of normal user which an 
appct. is required to specify & prove means the 
place hx>m Sc to which the vehicles normally 
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start & return, not the place at which the 
traffic originates. — London, Midland & 
Scottish By. Co. r. Young’s Express 
Deuvbribs, London & North Eastern 
By. Co. v. Young’s Express Deliveries 
(1937), 26 By. & Can. Tr. Cas. 209. 

1529. For particular customers — Duty 

to apply for contract licence.] — Bidgewell 
& Co. V. SOUTH 3 KIN By. Co., No. 1601, ante, 

1530. .] — (1) A hauler applied 

for the addition of one vehicle to his A hcence. 
He proposed to use this vehicle exclusively for 
one customer : — Held : that, whether or not 
there was a contract with this customer, the 
haulier could not be authorised to use this 
vehicle under an ordinary A licence ; 
(2) Order directed to lie in the office for a 
fortnight, to enable appct. to apply for an 
A (Contract) licence. — Kerr & London, 
Midland & Scottish By. Co. v. Brown 
(1936), 24: By. & Can. Tr. Cas. 323. 

Annotation : — ^Reld. Miller & Co. v. London, Midland & 
Soottlsh Ry. Go., London & North Eastern Ky. Co., 
Great WosWn Ry. Co., Coast Lines, Ltd. & Bowker 
(1937), 25 Ry. & Can. Tr. Cas. 364. 

1531 . Vehicles formerly hired.] — Only 

special circumstances will justify the grant 
of a licence to a carrier with the object of 
enabling him to own the vehicles which he 
formerly hired. The risk he runs in losing 
his custom to those who supply such 
vehicles is not such a special circumstance. 
— Ward v, London, Midland & Scottish, 
London & North Eastern & Great 
Western By. Cos. (1934), 22 By. & Can. 
Tr. Cas. 38. 

Annotation: — ^Refd. Pe LovoU (Shaw) & Sons. T.td. (1937), 
25 Ry. & Can. Tr. Cas. 250. 

1532. .] — (1) The mere fact U at a 

carrier who has been hiring the vehicles he. 
requires now desires to use his own is not 
sufficient to justify the grant of an A licence, 
apart from special circumstances. 

(2) Where a carrier has in the past, by 
evading the limits imposed by law on hours 
of work and weight of loads, been able to do 
with fewer & smaller vehicles, the fact that 
he will no longer be able to evade the law 
& will therefore require more or larger vehicles 
to do the same amount of work is no ground 
for authorising an increase in his tonnage — 
London, Midland & Scottish & London & 
North Eastern By. Cos. v. Barr (Leeds), 
Ltd. (1934), 22 By. & Can. Tr, Cas, 44. 

Annotations: — As to (1) Oonsd. Bunjoine & Sons v. Four 
Amalgamated Ry. Cos. (1934), 22 Ry. & Can. Tr. Cas, 77 ; 
Randall v. London, Midland & Scottish Ry. Co. (1936), 

22 Ry, & Can. Tr. Cas, 163. Apld. London & North 
Eastern Ry. Co. v. Robson (Gateshead), Ltd. (1935), 22 
Ry. & Can. Tr. Cas. 233. uefd. Hawker, Ltd. v. Great 
Western & London, Midland Sc Scottish Ry. Co. (1935), 

23 Ry. & Can. Tr. Cas. 23 ; Reece, Ltd. v. Four Anial- 

E imated Ry. Cos. (1935), 23 Ry. Sc Can. Tr. Cas. 199 ; 

ondon & North Eastern & London, Midland & Scottish 
Ry. Co. V. Beazley (1936), 24 Ry. & Can. Tr. Cas. 112. 

1533, .] — A carrier who seeks to 

acquire additional vehicles in order to do 
away with the necessity of toing must prove 
special circumstances. It is not enough to 
allege that hired vehicles are unsatisfactory 
without particularising how & why they are 
unsatisfactory. — B ubgoinb & Sons v. Four 
Amalgamated By. Cos. (1934), 22 By. & 
Can. Tr. Cas. 77. 

1584. .] — London & North 

Eastern By. Co. v. Bobson (Gateshead), 
Ltd., No. 1603, ante. 


1535 , — Held : by the Appeal 

Tribunal a carrier cannot justify an applica- 
tion for an A licence by general evidence that 
he has lost custom through being unable to 
hire vehicles when he needed them. — 
London & North Eastern By. Co. v, 
Brownbbidgb (1936), 22 By, & Can. Tr. Cas. 
266. 

Annotation : — Reid. London & North Eastern Sc London, 
Midland & Soottlsh Ry. Co. v. Beazloy (1936), 24 Ry. & 
Can. Tr. Cas. 112. 

1686. — ~ .] — (1) Where additional 

vehicles are sought to be authorised under a 
public carrier’s licence, if appct. is a newcomer 
to the business he must prove a primA facie 
case that the existing operators already in 
business are not able to cope with the traffic 
which he proposes to carry ; if appct. is an 
operator already established diuing the basic 
year it is sufficient to show some expansion 
in the business of his customers, & a useful 
method of arri^dng at the amount of 
additional tonnage to which he is entitled 
is to take into consideration the tonnage of 
goods carried per ton of unladen weight of 
the vehicles. 

(2) Great difficulty in finding covered vans 
to hire is a special circumstance which 
justifies an applicant being authorised to use 
vehicles of his own in place of the vehicles 
which he formerly made a practice of hiring. — 
Hawker, Ltd. v. Great Western & London, 
Midland & Scottish By. Cos. (1936), 23 
By. & Can. Tr. Cas. 23. 

- Annotations : — As to (1 ) Gonsd. l^'orroHk^r r. Great Western 
Ry. Co. (193f)), 23 Ry, & Oau. Tr. lias. 22.'). Expld. 
London & North Eastern & London, Midland & .Scottish 
Ry, Co. V. Boazloy (1936), 24 lly. Sc: Can. Tr. Cas. 112. 
Refd. London, Midland & Seottisii & London Sc North 
Eastern Ry. Cos. v. Williams (1935), 23 Ry. Sc Can. Tr. 
Cas. 169 ; Crompton v. London, Midland & Scottish 
Ry. Co, (1935), 23 Ry. Sc. Can. 'JV. CJae. 178; Orange, 
Ltd. V. Jennings (1935), 23 Uy. & Can. Tr. Cas. 195; 
London, Midland Sc Scottish Hy. Oo. v. Pennington 
(1935), 23 Ry. Sc I'an. Tr. As to (2) Consd. Groat 

Western Sc, London. Mill land Sc Scottish Hy. Cos. v. 
Smart (1930), 24 Ry. Sc Can. Tr. (Jas. 273. 

1537. .]—(!) The fact that the 

contractor from whom a carrier has been 
accustomed to hire has proved to be unsatis- 
factory is not a special (jircumsiance justify- 
ing the grant of a hcence to the earlier to 
enable liirn to carry in his own veliiclos. 

(2) The burden of proving objections does 
not lie on objectors ; the burden of dis- 
proving them lies in the first place on appct. 

(3) A carrier who liad been carrying since 
1875, but liad hired cars to carry in from 
1928 to 1 934, was a newcomer to the carrying 
trade. — McLaohlan v . Morgan Co. (1935), 
23 By. & Can. Tr. Cas. 243. ^ 

1538. Necessary to avoid illegality as to 

hours & weights.] — London, Midland & 
Scottish & London & North Eastern 
By. Cos. v, Barr (Leeds), Ltd., No. 1532, 
ante, 

1589. Motor to be used In addition to 

horse-drawn vehicles.]— He W ; by the Appeal 
Tribunal, in the special circumstances of the 
case, a licence ought to be granted to a carrier 
for a motor lorry which he proposed to use 
in addition to 8c not in substitution for carts 
drawn by horses. — Re Wood’s Appeal 
(1936), 22 By. & Can. Tr. Cas. 247. 

1540. Difficulty of overhauling vehicles.] 

— An appct. using seven motor vehicles under 
an A licence & two under a B licence applied 
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to vary the A licence by the addition of a 
further vehicle. In support of his applica- 
tion he put in two letters from customers : — 
Held: (1) letters are often of small assistance 
to a case ; appcts. should call witnesses 
wherever possible ; these letters gave no 
particulars of the transport difficulties they 
alleged, & did not justify the application ; 
(2) An operator with nine vehicles should 
have no difficultv in providing for overhaul & 
repair. He coxild not invoke sect. 6 (2) (d) 
of the Act. If in difficulty he could apply for 
a short-term licence under sect. 3 (3). — 
Bradshaw v. London, Midland & Scottish 
& London & North Eastern By. Cos. 
(1936), 24 Ry. & Can. Tr. Cas. 137. 

1541 . Evidence of increase of business.] 

— Reece, Ltd. r. Four Ajmlalgamated Ry. 
Cos., No. 1514, ante, 

1542. .] — (1) A haulier applied for 

additional tonnage on the groimds that his 
existing vehicles were so overworked that 
he had no opportunity to overhaul or repair 
them, & that his business that of his 
customers had substantially increased. He 
supported his application by letters from 
customers : — Held : failure to comply with 
the requirements of the Act as to overhaul, 
etc., could not be a ground of application. 
The appct. had, however, made out a case on 
other grounds. As to the amount of extra 
tonnage to be authorised, increase in gross 
receipts considered ; (2) The evidential 

value of letters is small, oral evidence should 
be given wherever possible. In future the 
Appeal Tribunal will pay less regard to the 
contents of letters. — London & North 
Eastern Ry. Co. v. Allen (1936), 24 Ry. & 
Can. Tr. Cas. 149. 

Annotation : — Oenerdllv, Reid. London. Midland 8c Scottish 
Sc London Sc North Eastom By. Oos. v. Oolller Daniels 
Transport, Ltd. (1936), 24 Ry. & Can. Tr. Cas. 258. 

1543. Conditions — Undertaking to observe — 

Whether alternative to refusing application.] — 

RiDGEWELL & Co. V. SOUTHHRN Ry. CO., 
No. 1601, ante, 

1544. .] — London, Midland 

& Scottish & London & North Eastern 
Ry. Cos. v. Palmer, No. 1480, ante, 

1545. Charges deduced from price of vehicle.] 

— (1) The findings of fact of a licensing 
authority are subject to review by the Appeal 
Tribunal. 

(2) The probable charges of a carrier can- 
not be infeiTed from the price he has paid for 
his vehicle, — Power v. London, Midland & 
Scottish Ry. Co. (1934), 22 Ry. & Can. Tr. 
Cas. 21. 

Annotation : — As to (1) Refd. Four Amalgamated Ry. Cos. 
V. Foster & Oo. (1936), 24 Ry. & Can. Tr. Cos. 265. 

1546. Subsidiary company — ^Vehicles owned 

by parent company.] — ^A co. which was 
entitled to an A licence imder the provisions 
of sect. 7 (2) signified to the licensing authority 
ite desire that the provisions of sect, 12 shoula 
have effect as regards its subsidiary co. which 
was not so entitled to a licence, & in respect 
of vehicles which belonged not to the sub- 
sidiary CO. but to the parent co. : — Held : 
the signification could be treated as a nullity, 
& the parent co. should be granted an A 
licence imder the provisions of sect. 7 (2). 
Qu, : whether the provisions of sect. 12 apply 
to A & B licences or only to O licences. The 


vehicles which a licensee uses or intends to 
use should be specified in the licence, if 
necessary as & when they are acquired. — 
Linton Chalk & Whiting Co., Ltd. v. 
Linton Haulage Co. (1934), 22 Ry. & Can. 
Tr. Cas. 132, 

1547/ Specification of vehicles — Necessity for.] 

— ^Linton Chalk & Whiting Co., Ltd. v, 
Linton Haulage Co., No. 1546, ante, 

1548. Base from which vehicles to be used.] — 

Apijlication was made for A licences for 
vehicles to be normally used from P. as a base. 
The evidence showed that some of the vehicles 
would be used from bases other than P., but 
in the neighbourhood of P. : — Held : (1) the 
comr. was not wrong in law in granting 
licences for vehicles to be used from P. as a 
base ; (2) when a railway co. seeks A licences 
for the purpose of discharging its statutory 
obligation of collection A; delivery it must 
rove its case separately in respect of each 
ase from which the collection « delivery is 
to be effected. — Norman v. Great Western 
Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 6. 

Annotation : — ^Refd. Watte v. London & North Eastern Sc 
London, Midland & Scottish Ry. Oos. (1937), 25 Ry. & 
Can. Tr. Cas. 187. 

1549. Back loading — Whether Justified.] — 

Where appcts. charged a lower rate for 
services which, in the opinion of their cus- 
tomers, were more efficient than those offered 
by the objectors, it was found as a fact that 
the work could be dealt with efficiently by 
existing facilities & allowed an objection 
on the ground that transport facilities were 
in excess of requirements : — Held : there 
cannot be any objection to back loading as a 
normal part of a carrier’s business under an 
A licence, because this practice relieves 
traffic congestion & makes for the economical 
transport of goods. But where the traffic is 
undirectional the effect may be to produce 
uneconomic competition. — Shepherd v. Lon- 
don, Midland & Scottish Ry. Co. (1936), 
23 By. & Can. Tr. Cas. 173, 

1650. Matters for consideration.] — 

(1) A distinction must be drawn between the 
carrier already established, who seeks to 
lobtain back loads in order that his vehicles 
shall not operate an undue amount of dead 
mileage, & one who, having newly entered 
the carrying business, seeks to obtain a 
licence solely on the ground that he has been 
romised work by one or more clearing 
ouses. 

(2) Where on an appeal by an objector 
against the grant of a licence it appeared to 
the Appeal Tribunal doubtful whether 
appcts. base or centre was in the traffic area 
of the Comr. who granted the licence, the 
appeal was formally allowed, & the case 
was sent back to the Comr. for a further 
hearing with the suggestion that a short- 
term Ucence should be issued to resp. pending 
the final disposal of the matter.— *li)NDON, 
Midland & Scottish By. Co. v. Woodruff 
(1035), 23 Ry. & Can. Tr. Cas. 261. 

Annotation : — Betd. London Sc North Eastern Ry. Co. «. 
Tomboil Sc Sons (Leeds), Ltd. (1987). 25 Ry. Sc Gan. Tr. 
CJas. 239. 

1661. Vehicles used^principaily for single 

customer.] — (1) The Tribunal admitted new 
evidence of facts which had occurred since 
the decision of the Comr. 
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The €k>inrs. must not grant an ordinary A 
licence for vehicles which will be principally 
used for the business of a single customer, so 
thB.t they are generally loaded only with the 
goods of that customer, even though none of 
the vehicles will ever be used for the purposes 
of a contract for the carriage of goods for a 
year. — Southern Ry. Co. v. Hardy & 
Son, Ltd., Hardy & Son, Ltd. v. Southern 
By. Co. (1935), 24 Ry. & Can. Tr. Cas. 18. 

AnnoiatUm : — ^Refd. Miller & Co. v. London, Midland Sc 
Sottish Ry. Co., 'Loudon Sc North Eastern Ry. Oo., 
Great Western Ry. Co., Coast Lines, Ltd. & Bowkor 
(1937), 25 Ry. Sc CJan. Tr. Cos. 364. 

1662. In continuation of existing licence — 

What must be shown.] — Four AmatajIamated 
Ry. Cos. V. Bouts-Tillotson Transport, 
Ltd., No, 1497, ante, 

1668. .} — Held: (1) an established 

haulier who applies for a new A licence in 
continuation of his expiring licence should 
satisfy the licensing authority (a) that during 
the currency of his expiring licence the 
authorised vehicles have been regularly & 
fully employed ; (b) as to his gross receipts 
& tonnage ; 'c) that there has been no 

material changx in the circumstances relating 
to his business If the licensing authority 
is satisfied as to these matters he should 
g^ant the application unless there are over- 
riding circumstances to the contrary. This 
applies not only to trunk services but atso 
to other facilities, although special considera- 
tions may arise in connection with collection 
& delivery services ; (2) where an A licensee 
has on a prior application stated that he 
intended to provide facilities within certain 
districts or between certain j^lacee, A wijero it 
appears upon his application for a new licence 
in continuation of his existing licence that 
he has been providing, intends to provide, 
facilities within other districts or between 
other places, then his ai^plication should be 
- refused in the absence of evidence of need ; 

(3) if during the currency i^eriod of an 
expiring A or B licence there has been a 
substantial break in the continuity of the 
licensee’s liaulage business, the licensee 
should not necessarily bo treated as a new- 
comer when he applies for a new licence in 
continuation. But if the evidence proves 
the former business to have been abandoned, 
the new licence should not be granted in the 
absence of evidence of need. Aliter if the 
break was due to illness or fluctuation of 
business. — Modern Haulage Services, Ltd. 

V. London, Midland & Scottish & London 
& North Eastern Ry. Cos., Southern Ry. 
Co. V, Coleman, London Midland & 
Scottish &c London & North Eastern 
Ry. Cos. v. Stuart (1937), 26 Ry. & Can. 

Tr. Cas. 272. 

Annotations : — ^Apld. Barnett Joel, Ltd. v. London & North 
Eastern Ry. Go. (1937), 26 Ry. & Can. Tr. Cas. 136. 
Consd. O’Sullivan v. Great western Ry. Co. (1937), 

26 Ry. & Can. Tr. Oaa. 155. Befd. McNamara & Co. 
(1921), Ltd. tJ. Itondon, Midland & Scottish Sc Great 
Western Ry. Cos. (1937), 26 Ry. & Can. Tr. Cas. 117 ; 
Oxlade v. Great Western Ry. Oo. (1938), 26 Ry. Sc Can. 

Tr. Oae. 234. 

1654. ,] — Until Dec. an A licensee 

had engaged in local carrying from his base 
at Blackburn & a certain amount of long 
distance work to Eversham & Hull. Between 
Dec. A; MaTe he possessed no vehicle, but made 
arrangements with other customers to under- 
take his work. In Mar. he acquired one 
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vehicle Sc commenced to operate a regular 
service between Liverpool & Glasgow. His 
A licence having expired on Mar. 24, he 
applied for a fresh A licence on Apr. fi : — 
Held : {a) appet. had not intended to abandon 
his business as haulage contractor in Dec., 
but (6) he was nownally using his ^ chicle & 
intended normally to use his vehicle within 
districts Sc between places other than those 
within Sc between which he had previously 
stated he intended to use it, & therefore his 
application should, in the absence of evidence 
of need, bo refused. — Hargreaves v. London, 
Midland & Scottish Ry. Co. (1937), 26 
Ry. Sc Can. Tr. Cas. 66. 

Annotation : — Reid. Oxlado v. Great Western Ry. Co* 
(1938), 26 Ky. & Can. Tr. Cas. 234. 

1666. For the first currency 

period hauliers were granted an A licence for 
twenty-three vehicles Sc sixteen trailers in 
possession Sc fourteen vehicles Sc fourteen 
trailers to be acquuod. All these vehicles Sc 
trailers, both in possession & to bo acquii*ed, 
represented claimed tonnage. This licence 
ran from Oct. 1, 193L to 8ept. 30, 1936. Of 
the vehicles Sc trailers to be acquired, eight 
of each were specified in the licence by 
July 14, 1936, Sc the remaining six by 
Sept. 17, 1936. Until these vehicles were 
acquired the hauliers dealt with part of their 
traffic by hiring. 

At the end of tiie first currency period the 
hauliers applied for a licence in substitution 
for their expiring licence : — Held : since the 
hauliers had discharged the burden of proof 
laid down in Four Amalgamated Railway 
Cos, Bouts-Tillotson Transport^ Ltd., they 
should be granted a licence for the second 
currency period. The fact that they resorted 
to hiring for some time instead of acquiring 
vehicles to wliich they wore entithid as 
claimed tonnage was not an abnormality or 
overriding circumstenccis witJjin the meaning 
of that decision, Sc for the purposes of the 
proof required under that decision the hii*ed 
vehicles must, under the circumstencea of this 
case, be regarded as their own vehicles. 

Quantum of maintenance tonnage to bo 
allowed pui-suant U) sect. 6 (2) (d) of the A.ct, 
discussed. There can be no doilnite ruling 
as to what proportion maintenance vehicles 
should bear to tlie total fleet since the circum- 
stances of each case differ. A licensing 
authority is not justiiied in granting “ stand- 
by ” vehicles as opposed to maintenance 
vehiclGs.—McNAMARA Sc Co. (1921), Ltd. v, 
London, Midland Sc Scottish Sc Great 
Western Ry. Cos. (1937), 26 Ry. Sc Can. Tr. 
Cas. 117. 

1566. .] — A licensees applied for a 

new licence in continuation of their expiring 
licence. Their work was principally local 
haulage in London. Since 1034 they had 
been in a position to place contracts for the 
carriage of fruit from London to Newcastle. 
Until Jan. 1937, they had carried out this 
long-distance work by sub-contracting, 
although at intervals of a month oi* less they 
performed the work with their own vehicles. 
After Jan. 1937, they regularly employed four 
of their own vehicles on the Ix)ndon-New- 
cajstle route. In their original application 
the hauliers had described the districts 
within which they proposed to provide 
facilities as “ Engfandi ” : — Held : the 
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occasional use of vehicles on the London- 
Newcastle route could not amount to normal 
usp ; the institution of a regular service on 
this route in Jan. 1937, constituted a material 
change in the circumstances relating to 
appcte.’ business ; therefore in the absence 
of evidence of need authorisation should not 
be granted in respect of the four vehicles. 

StuarVs Case apld. & expld. In order to 
discover whether there has been a material 
change in cii'cumstances within the principles 
laid down in that case it is necessary to ascer- 
tain in what districts or between what places 
the appct. was normally using his vehicles 
prior to <fc at the time of his previous applica- 
tion, & this question is to be ascertained upon 
the facts & not merely by the answer given 
to the question in the application form. 
8uch answers have in the past been frequently 
made in wide terms & without regard to the 
facilities actually provided. — Barnett Joel, 
iiTD. V. London <fe North Eastern Ry. Co. 
(1937), 26 Ry. & Can. Tr. Cas. 136. 

Antwiaiwn : — ^Refd. Oxlado w. Great Western Ry. Co. (1938). 
20 Ry, & Can. Tr. Cos. 234. 

1557. ^ ,] — (1) Where there has been 

'a material change in the circumstances 

n3lating to a carrier’s business a new licence 
in substitution for an expiring licence will 
not be granted except upon proof of need. 

(2) In order to detornune whether or not 
there lias been such a cliange i-elating to the 
district ()f normal U8» r, the district alleged 
in the original application & in the evidence 
in support thei*eor should be compared with 
the district in wliich the vehicles were in fact 
nomially used during the currency period. 
If the only material is the statiiment in the 
original application, & if there is doubt as to 
what the real intentions of appct. were, it 
would be reasonable also to inquire wliat 
were the districts in which the vehicles were 
noimally used about the time of the original 
application. Apart from this what happened 
prior to the original application is irrelevant. 

(3) An application for a licence in substitu- 
tion for an existing licence in resi>ect of a 
vehicle which w^ being sold together with a 
carrier’s business was adjourned. The vehicle 
was then involved in an accident & taken off 
the road. The adjourned application was 
treat/ed as an application for authority to use 
an additional vehicle in substitution for the 
damaged vehicle : — Held : it ought to have 
been considered in relation to the facts & 
circumstances which existed at the time the 
application was made. — O’Sulijvan v. Great 
Western Ry. Co. (1937), 26 Ry. & Can. Tr. 
Cas. 155. 

Annoiaiion^ : — ^Refd. Barnett Joel, Ltd. v. London & North 
Eastern Ky. Co. (1937), 26 Ry. & Can. Tr. Cas. 136 ; 
Oxlade v. Great Western Ry. Co. (1938), 26 Ry. & Can. 
Tr, Gas. 234. 

1558. — .]— Hauliers applied for A 

licences in continuation of their expiring 
licences. Their businesses consisted princi- 
pally in the carris^e of imported fish from 
the Tyne Commission Quay at North Shields 
to Billingsgate Market, London. A railway 
CO. as objectors gave evidence in support of 
their contention that trnasport facilities 
suitable for this traffic were in excess of 
requir^entsu Sir John Maxwell decided 
that in the absence of evidence by fish 
exporters — ^who were ttie persons responsible 
for routing the traffic — he could not find Hae 
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objection proved : — Held : by the Appeal 
Tribunal, overruling Sir John Maxwell, the 
objectors* contention had been proved, & 
the hauliers* applications must be refused 
in ioto, — London & North Eastern Ry. 
Co. V. Blyth Transport Co., Ltd., London 
& North Eastern Ry. Co. v, B. & C. L. 
Transporters (1937), 26 By. & Can. Tr. 
Cas. 202, 

Annotation : — Consd. Alexander v. London, Midland & 
Scottish & London & North Eastern Ry, Oos. (1938), 
26 Ry. & Can. Tr. Cas. 260. 

1559, .] — (1) Cotton goods are dis- 

patched from Manchester to Southampton 
for shipment. A substantial proportion of 
the traffic is not ready for dispatch until after 
the collection for the last train of the day 
before the ship sails. It is, however, still 
possible for the traffic to catch the ship by 
road : — Held : in such circumstances the 
railway facilities are not suitable for that 
traffic. 

(2) Qu. : whether a licensing authority 
should have any regard to the possibility 
of the vehicles proposed to be authorised 
being in excess of requirements in a case 
where the application is not for a licence for 
additional vehicles but for a licence to be 
substituted for an expiring licence. 

(3) Qu. : whether other aspects of the 
public interest should not be considered even 
if the vehicles proposed to be authorised are 
found to be in excess of requirements. 

(4) Qu. : whether it is in the public interest 
that a carrier by road should be compelled 
to cease business though there has been no 
change in the circumstances of that business 
since he was first licensed to carry it on. — 
London, Midland & Scottish & London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd. (No. 2) (1938), 
26 Ry. & Can. Tr. Cas. 226. 

1560. .] — A haulier operating three 

vehicles under A licence applied for a new 
licence in continuation of her expiring licence. 
l*rior to 1936 her business consisted in carry- 
ing tinplates from Swansea to the Midlands. 
In 1936 she commenced carrying brass goods 
between Birmingham & Swansea for the I. 
Co., for whom — with the exception of one 
sm^ lot in 1932 — she had not previously 
carried. This new traffic amounted to 17 per 
cent, of her tonnage in 1936, to 82 per cent, 
in 1936, & to 87 per cent, in the first quarter of 
1937. Despite an adjournment for the pur- 
pose no evidence of need in respect of the 
new traffic was given : — Held : (1) although 
there had been no change of base or of the 
districts in which or places between which 
appct. carried, the carrying of a new class of 
goods for a new customer constituted a 
material change of business within the mean- 
in of Four Amalgamated Railway Coe. 
Bouts-Tillotson Transport y Ltdi-; (2) in the 
normal course of business customers & classes 
of goods carried may fluctuate & change, & it 

* would be unreasonable not to allow a margin 
of tonnage for normal fluctuation. 

Licence granted for two vehicles : one in 
respect of work still done for old customers, 
one in respect of normal fluctuation & other 
considerations. — Oxlade v. Great Western 
Ry. Co. (1937), 26 Ry. & Can. Tr. Cas. 234. 

15ei, .] — Txjrrel V. Days* Trans- 

port & Removal Service, Ltd., Cbiu) & 
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Sons, L/td., Orwell Transport, Nice Bros., 
LoraoN & North Eastern By. Oo., No. 
1600, ante. 

1602. ^.] — (1> It is not necessarily a 

material change in the circumstances relating 
to one service of a carrier’s business that some 
of the vehicles are occasionally transferred to 
other services. 

(2) In considering a change of circumstances 
in the case of a business transferred from one 
carrier to another the material time for 
comparison is not the date of the transfer 
but the date of the original application. 

(3) Per Mr. Biches : “ Where parties con- 
tract on the footing of a licence being in 
force it is, in my opinion, incumbent on the 
purchaser to *take all reasonable steps to 
satisfy himself that there has been no material 
change in the circumstances as to the normal 
user of the vehicle or vehicles specified since 
the original licence was granted.^* 

(4) Though railway cos. may be able to 
carry the traffic their facilities may not be 
suitable for “ rush traffic ” where urgent 
delivery on the site is required, as in the case 
of granite slab.: for shop fronts. In such a 
case there may he a need for carriers by road. 

(6) Where it was proved that fish carried 
by road is delivered in a better condition 
than fish carried by rail : — Reid : the railway 
services were not suitable, that there was 
a need for the road services, & the alternative 
railway service was not an overriding cir- 
cumstance justifying the refusal of the 
licence. 

(6) In coming to a decision on the question 
of suitability of transport services the fact 
that lower rates are charged by road than by 
rail should be taken into consideration u 't is 
proved that the traffic would not pass at all j 
but for the lower rates. 

(7) Where considerable difficulty is caused 
to the licensee by many vehicles being 
specified in separate licences the Appeal 
Tribunal may order them all to be specilied 
in one licence, but regard will also be had to 
the point of view of the Licensing Authority 
as to specifying on different licences vehicles 
used on different services & to the duties to 
be performed in administering the Act. — 
Alexander (Charles) v. London, Midland 
& Scottish & London & North Eastern 
By. Cos., London, Midland & Scottish 
London & North Eastern By. Cos. v. 
Alexander (Charles) (1938), 26 By. & 
Can. Tr. Cas. 260. 

1563. To whom granted — Liquidator.] — ^A 

haulage co. holding two A licences went into 
liquidation. The liquidator applied for A 
licences in respect of the vehicles specified 
in the co.’s licence. Mr. Henderson granted 
the application, but only in respect of such 
vehicles as were in use at the date of liquida- 
tion & he expressed the licences to expire 
on the dates on which the co.’s licences would 
have expired ; — Held : this was a proper 
course. There is no reason why a liquidator 
should not be granted a licence. Under 
sect. 3 (2) of the Act licences may be granted | 
for less than the full currency period for 
“special reasons,” & the appointment of a 
liquidator was a special reason. Insolvency 
does not by itself show that goods had been 
carried at uneconomic rates. The objectors 
had not proved that facilities would be in 


excess of requirements : their facilities 
differed materi^y from those of the co. 

The “ carriers quarters ” system in Scot- 
land commented upon. — Aitchison v. Dow- 
ling (1936), 25 By. & Can. Tr. Cas. 9. 
Annotationa : — ^Refd. J. & E. Transport. Ltd. r. London, 
Midland & Scottish liy. Co. (1937), 26 Ity. & Can. Tr. 
Ctts. 183 : Loudon, Midland & Scottish Ily. Co. v. Young’s 
Express Deliveries (1937), 26 Ry. & Can. Tr. Can. 209. 

1564. Hiring allowance — When justified.] — 

A haulier applied for a new A licence in con- 
tinuation of her existing A licence & in respect 
of the same tonnage, viz. : four vehicles in 
possession & one veliicle to be liired. During 
a fourteen weeks period the hiring allowance 
had been utilised three times wiien a vehicle 
was under repair & three times for work 
which could not be undertaken by the other 
four vehicles. The application was granted, 
& the objectors appealed against that part 
of the decision which authorised the hiring 
allowance : — Held : this was a case of the 
type in which the need for an additional 
vehicle should be dealt with by an application 
for temporary replacememt under article 16 
of the Goods Vehicles (Licences & Prohibi- 
tions) Regulations, 1936. 

Urgent applications under this article ai’e 
dealt with very rapidly by licensing 
authorities. — Southern By'. Co. v. Wilkin- 
son (1937), 26 By. A Can. Tr. Cas. 245. 

1565. To what vehicles applicable.] — 

(1) Two railway cos. applied for the variation 
of a number of their A licences in respect of 
different bases by tht; addition of further 
vehicles. The majority of the applications 
were for vehicles to be used for the collection 
& delivery of rail-borne traffic ; in some in- 
stances the grouiKTof th(^ application was that 
such traffic had increased, Sc- in others it was 
that the vehicles were to be used in sub- 
stitution for horse-drawn vehicles. The 
applications were grauted. The objectors 
(applts.) contended, inter alia)^ that such 
vehicles should have been autliorised under 
B licence :—~Held : it was proper in such a 
case to authorise collection & delivery 
vehicles under A licence, & not under B 
licence subject to conditions restrictive as to 
radius, since it was necessary for the efficient 
working of a large transport organisation that 
vehicles could in an emergency be used from 
a base other than their normal base. If the 
right to unrestricted user under A licence 
were abused, the licensing authority could 
refuse a subsequent application. 

(2) The ratio in which motor vehicles shodld 
be authorised in substitution for horse-drawn 
collection & delivery vehicles cannot be fixed 
<fc depends entirely upon the facts of each case, 
j (3) By reason of sects. 11 (2) & 15 of the 

I Act objectors who are B licensees have no 
r right of appeal against a decision to grant 

j an A licence. Sanderson' e Case explained & 

followed. — W atts v. London & North 
EIastern & London, Midland & ScorasH 
By. Cos. (1937), 26 Ry. & Can. Tr. Cas. 187. 

1666. “ B " licence — Wben granted.] — A trader 
who carries his own goods long distances to 
deliver to his customers, & on the return 
journey carries goods for his customers lor 
reward, competes with carriers who only 
carry lor reward, Sc it is not desirable in the 
interests of transport that he should do so. — 
Cox V. Grbat Western By. Oo. (1935), 22 
Ry. & Can. Tr. Cas, 161. 
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1667. .] — Held: (1) a B licence should 

not be granted to an appct. who failed to 
prove a need for further transport facilities 
in his district ; (2) the principles laid down 
in Enaton's Case do not apply to all applica- 
tions for B licences any more than they apply 
to all applications for A licences. — Thornlby 
& Son V. London, Midland & Scottish Ry. 
Co. (1035), 22 Ry. & Can. Tr. Cas. 249. 

1668. •]— 7 ( 1 ) A manufacturing co. using 

a fleet of veWcles to deliver their products 
made a practice of carrying goods for hire or 
reward on return journeys. They applied for 
a B licence to enable them to continue to do 
so : — Held : the carrying of return loads for 
hire or reward is not generally in the public 
interest provided that alternative transport 
is available. On such an application, there- 
fore, a licensing authority has to consider 
whether a case for exceptional treatment is 
made out, & whether alternative transport 
is available. Letters from customers assert- 
ing a preference for road over rail transport 
do not assist such a case, & the existence of 
alternative road transport may be inferred 
from them. Here no case for exceptional 
treatment was shown, & the existence -of 
alternative transport for the return loads was 
proved : the application was rightly dismissed. 

Obiter^ on an application for a B licence it 
may be material for the licensing authority to 
consider whether alternative transport is 
available for the carriage of appct. ’s own 
goods. 

(2) The licensing authority, in reaching his 
decision, had made use of knowledge of 
transport conditions acquired generally in 
the course of his duties : — Held : he was 
entitled so to do, but if during a public 
inquiry a licensing authority contemplates 
using knowledge of specifle matters he shoidd 
give the parties an opportunity of dealing 
with them. — Babratt & Co., Ltd. v. Lon- 
don, Midland & Scottish, London & 
North Eastern Great Western Ry. 
Cos. (1936), 24 Ry. <&; Can. Tr. Cas. 127. 

Annotations : — As to (1) Consd. London & North Eastern & 
London, Midland & Scottish Ry. Cos. v. Shevllle (1936), 

25 liy. & Can. Tr. Cas, 45. Apld. London & North Eastern 
& London, Midland & Scottish Ry. Cos. v. Smalley (1936), 

25 Ry. & Can. Tr. Cas. 118 ; London, Midland & Soottisn 
Ry. Co. V. Mitchell & Broadbont (1936), 25 Ry. & Can. Tr. 
(Jos. 78. Consd. London & North Eastern & London, 
Midland & Scottish Ry. Cos. v. Smalley (1937), 25 Ry. & 
Can. Tr. Caa. 348. Refd. Four Amalgamated Ry. Cos. v. 
Bouts -Tillotsoii Traiiaport, Ltd. (1937), 25 Ry. & Can. Tr. 
Cas. 158 ; London, Midland & Scottish Ry. Co. v. Holden 
(1936), 24 Ry. & Gan. Tr. Cos. 178. 

1569. ,] — Held : the whole of the pro- 

visions of sect. 7 (3), apply only to applica- 
tions for licences for the first currency period. 
On applications for licences for the second or 
subsequent currency periods the discretion to 
grant or refuse the licence is that given by 
sect. 6 of the Act. 

An appct. proved that there was a need for 
his car to be used on a private estate where 
no licence was required to use a car for 
carriage of goods for hire or reward, & that 
there was a possibility that there might 
be a need for the car to be used on public 
roads where a licence would be required ; — 
Held : no case for a licence had been made out. 

Obiter f if the public are admitted to a private 
estate the roads on that estate are roads within 
Road &, Rail Traffic Act, 1933 (c. 68). — 
London, Midland & Scottish By. Co. v. , 
Holden (1936), 24 Ry. A; Can. . Tr. Cas. 178. | 
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1570. .]- 7 (l) A haulier applied for the 

renewal of his B licence permitting him 
{inter alia) to cenry strawboards for a certain 
co. A ry. co. objector gave general evidence 
as to ry. facilities & argued that these facilities 
were suitable & that therefore the applica- 
tion should have been dismissed : — Held : 
in this case whether or not the ry. facilities 
were suitable depended upon whether or 
not the strawboards had frequently to be 
carried for urgent delivery. The evidence as 
to this was unsatisfactory ; case remitted 
for further inquiry. 

The fact that objectors have in the past 
carried large quantities of certain goods does 
not prove that their facilities are suitable ; 
it is a factor to be taken into consideration, 
but is not conclusive. 

It had been stated as one ground for 
granting the application the fact that con- 
veyance of strawboards by rail would 
involve a 60 per cent, increase in transport 
charges ; he described the rail charge as on 
the flgh side ” : — Held : this finding was not 
justified by the evidence ; the rafi rate had 
been authorised by the By. Rates Tribunal 
A was not on the high side. 

(2) Evidence tendered by objectors should 
be as particularised as that given by appets. — 
London, Midland A Scottish Ry. Co. v. 
Ingleby (1936), 24 By. A Can. Tr. Cas. 294. 

1571. .] — ^A coal merchant who hawked 

coal from his motor vehicle during the winter 
months applied for a B licence : — Held : a 
coal merenant who is unable to discharge the 
ordinary burden of proof should nevertheless 
be granted a B licence if : (a) his business is 
genuine ; (6) he requires the vehicle for 

carrying goods in connection with his own 
business A these goods cannot satisfactorily 
be carried otherwise ; (c) taking the year as 
a whole the vehicle cannot be economically 
operated unless used during the off season 
for hire or reward ; A provided a special 
condition be attached preventing him carry- 
ing for hire save during the off season A 
preventing wasteful competition. 

This principle only applies to genuine coal 
merchants* businesses, A it does not neces- 
sarily apply to other seasonal businesses. — 
Southern Ry. Co, v. Lambert (1936), 26 
By. A Can. Tr. Cas. 24. 

Annotations .— ReM. Four Amalgamated By. Cos. v. Bouts- 
Tillotson Transport, Ltd. (19^), 26 Ry. & Can. Tr. Cas. 
158 : Morris v. London, Midland Sc Scottish &; London Sc 
North Eastern Ry. Cos. (1937), 25 Ry. Sc Can. Tr. Cas. 248. 

1672. .] — Furniture dealers applied for 

a B licence to enable them to carry out 
removals. They did business on the “ easy 
payment ’* system, A proposed to apply this 
system to removals : — Held : they must 
raise a primd facie case within the terms of 
Eneton's Case ; their proposed method of 
collecting charges was not a matter which 
the licensing authority should take into con- 
sideration. — ^Bradshaws Stores, Ltd. v. 
Walker A London, Midland A Scottish 
By. Co. (1936), 25 Ry. A Can. Tr. Cas. 42. 

1678. .] — A wholesale fruit merchant 

used motor vehicles to convey fruit from 
London to Nottingham A Ilkeston. He 
applied for a B licence to enable him to 
continue his practice of carrying for hire or 
reward on the return journeys to London : — 
HM: he was not entitled to a licence if 
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there were already la existence suitable 
transport facilities for the conveyance of 
(a) his goods, & (6) those of his customers. 

The evidence showed that railway facilities 
were suitable for the conveyance of appct.’s 
goods to Nottingham but not to Ilkeston. 
The Tribunal refused to assume in the absence 
of evidence that suitable facilities to Ilkeston 
were provided by A licence-holders. There 
was also insufficient evidence as to facilities 
available for conveyance of the customers* 
goods ; case therefore remitted to the licens- 
ing authority for further inquiry. 

BarrcUVs Case followed ; decision of Mr. 
Qleeson Robinson therein approved, save that 
the Tribunal doubted whether a licensing 
authority was entitled to take into considera- 
tion the fact that a B licensee would obtain 
an advantage over his competitors not 
similarly licensed. — London & North 
Eastern & London, Midland & Scottish 
Ry. Cos. v. Smalley (1930), 25 Ry. & Can. 
Tr. Cas. 118. 

1674. .]— Sect. 0 (2) {e) of the Act 

requires the 1 censing authority to have 
regard to the extent to which the vehicles 
to be authorised will be in substitution for 
horse-drawn vehicles previously used by the 
appct. for the purposes of his business as a 
carrier. 

Resp. co-operative society applied for a 
B licence for one vehicle to enable them to 
effect furniture removals for their membera. 
They had hitherto done this work locally 
by their own horse-drawn vans, for which 
they had hired horses from S. Mr. Nicholson 
granted the application subject to i* radius 
of twenty-five miles. On appeal it was f::aid 
that S. had now himself obtained a licence 
on the ground of substitution of motor for 
horse-drawn vehicles, & that if this decision 
were supported there would have been a 
dual grant : — Held : where a van belonging to 
one person had been drawn by a horse 
belonging to another, the fact that the owner 
of the hoi’se has already successfully invoked 
sect. 6 (2) (c) does not preclude the owner of 
the van from relying on it as well. 

Grant upheld, subject to a reduction of 
radius to fifteen miles. — Reed & Sons v, 
Bristol Co-operative Society, Ltd. (1937), 
26 Ry. & Can. Tr. Cas. 241. 

1576. .] — The owner of a furniture 

depository & a furniture removal business 
had been authorised under B licence to carry 
furniture & household effects within a 100- 
mile radius. He applied for a new licence 
in continuation of his expiring licence & 
asked that the restrictive radius be re- 
moved ; — Held: (1) in the absence of evi- 
dence ^ the contrary it must be assumed 
that removals beyond the 100 -mile radius 
had been satisfactorily effected by .other 
carriers & therefore that the lifting of the 
restriction would create an excess of suitable 
facilities ; but (2) it is reasonable that the 
owner of a depository who is also a fumit^e 
remover should be permitted to carry with/* 
out radius restriction furniture &- household 
effects stored in his depository. — Brown v. 
London & North Eastern Ry. Co. (1937), 
25 Ry. & Can. Tr. Cas. 265. 

1676. .]— (1) It is not by itself a ground 

for refusing a B licence that appct. *s own 
goods could be quite satisfactorily caaried by 


existing transport that there is no other 
valid & sufficient reason why he should carry 
them himself. But where theie already 
exist suitable transport facilities for the 
carriage of the goods which appct. proposes 
to carry for reward the licence must be 
refused. 

(2) In the absence of any explanation from 
the traders concerned it is not right h) draw 
the inference that rail transport is unsuit- 
able from the fact that many consignees 
order their goods forward by road. 

(3) Where there is a finding tliat there are 
no A licensees in a certain area who are not 
fully employed, & this finding is based on 
knowledge acquired in the exercise of the 
duties of a licensing authority, tl»o Appeal 
Tribunal have no alternative but to accept 
it. — London & North Eastern & London, 
Midland & Scottish By. Cos. v. Smallicy 
(1937), 25 Ry. & Can. Tr. Cas. 348. 

1577. .] — A liaulier held a B licence 

with conditions entitling him to carry for hire 
or reward within a thirty-mile radius & to 
carry for cerfjain named persons without 
restriction. His vehicles were used ex- 
clusively for hire or reward. He applied for 
permission to carry for any customer without 
restriction. It appeared that he carried for 
the named persons from th: provisions to 
London &: wished to carry return loads : — 
Held : (1) appct. could not bo treated as a 
public carrier & tlie application should, in 
the absence of evidence of need, be refused ; 
(2) the application fell within sect. 11 (3) of 
the Act & the licensing autiiority was under 
a duty to hear objections, objectors accord- 
ingly had a right of appeal.— Great Western 

London, Midland Si Scottish Ry. Cob. v. 
Fletcher (1938), 20 By. & Can. Tr. Cas. 
221 . 

1678. Additional vehicles — When granted.]- - 

Wharfingers applied for a variation of their 
B licence by the addition of five vehicles 
that they might themselves do work hitherto 
done for them by sub-contractors. They 
complained of an increasing difficulty in 
hiring vehicles from such sub-contractors : — 
Held : by Mr. Gleeson Robinson, in the case 
of applications by wharfingers, forwarding 
agents & clearing houses who had hitherto 
done all or part of their haulage work by 
sub-contractors, & in the absence of special 
circumstances, a licensing authority should 
safeguard the transport industry generally 
by refusing to authorise vehiciles for the 
puipose of doing such work as was hitherto 
done by sub-contractor's. He refused the 
application. On appeal, the Appeal Tribunal 
were disposed to agree, obiter j with Mr. 
Gleeson Robinson as far as concerned for- 
warding agents, clearing houses, & some 
wharfinger's. In the case of these appets., 
however, they found special circumstances 
to exist, & held appets.^ road facilities were 
to be regarded as collection & deli very services 
ancillary to trunk routes by sea, Si since an 
increasing difficulty in hiring had been 
proved, the extra vehicles should be 
authorised . — Re Lovell (Shaw) & Sons, 
I/TD. (1937), 25 Ry. & Can. Tr. Cas. 260. 

1679. Application for— What must be stated.] 

—Great Western Ry. Co. v. West Mid- 
land Trajeio Area Licensing Authority, 
No. 1680, post 
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1580. Jurisdiction of licensing authority.] — 

(1) An appct. for a B licence in respect of a 
motor vehicle in describing the area which he 
intends to serve is only bound to state the 
district within which or the places between 
which he intends normally to use the vehicle. 

(2) In granting such a licence the licensing 
authority may, if he thinks fit, under sect. 8 

(3) (a), attach to the licence a condition that 
it shall be used only in a specified district or 
between specified places ; or he may grant the 
licence without imposing any restriction. 

(3) When a rule nisi for a writ of certiorari 
•has been made absolute by the K. B. Div. 
& an appeal to the Ct. of Appeal from the^ 
order absolute has been allowed. Qtc. : 
whether it is necessary ta sue out writs of 
supersedeas & precedent to avoid the writ. — 
Gkeat Western Ry. Co. v. West Midland 
Traffic Area Licensing Authority, [1936] 
A. C. 128 ; 105 L. J. K. B. 37 ; 52 T. L. R. 
44 ; 79 Sol. Jo. 941 ; 24 Ry. & Can. Tr. Cas. 
1 ; sub nom, R. v. West Midland Traffic 
Area Licensing Authority, Ex p. Great 
Western Ry. Co., 164 L. T. 39, H. L. 

Annotations : — As to {\) Apld. Modem Ilaiilagre Sorvlcos, ttd. 
v.ijondon, Midland & Scottish & London & North Easttem 
Ry. Cos., Sonthorn Ry. Co. v. Coleman, London, Midland 
& Scottish & London & North Eastern Ry. Cos. v. Stuart 
(1937), 25 Ry. & Can. Tr. Cas. 272. Refd. Charman v. 
Southern Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 116. 

1681. — Licensing authority using knowledge 
gained in course of duty — Duty to give notice 
to parties.] — ^Barratt te Co., Ltd. v, London, 
Midland &. Bco'msii, I^iONDon & North 
Eastern & Great Western Ry. Cos., 
No. 1568, ante, 

1582, Conditions — Consideration of public 

interest.] — (1) Leave to call new evidence on 
appeal was refused to an applt., who as 
appet. had been given every opportunity to 
present his case to the comr. & had not asked 
for an adjournment. 

(2) In attaching conditions to a B licence 
granted under sect. 7 (3), which provides that 
no condition shall be attached which would 
constitute a substantial interference with the 
business for which the vehicles were used 
during the basic year, a comr. may also take 
into account the public interest. The busi- 
ness may include the business of a carrier. — 
Plenty v. Great Western Ry. Co. (1934), 
22 Ry. & Can. Tr. Cas. 82. 

1683. Auctioneer’s licence.] — The Appeal 

Tribunal imposed a condition on an auction- 
eer’s B licence limiting him to the carriage of 
furniture for hire or reward to or from his 
auction rooms & within a certain area. — New- 
bury & District Motor Services v. Perry 
(1935), 23 Ry. & Can. Tr. Cas. 1. 

1684. — — Duty to attach.]-yWhen granting 

a B licence a licensing authority in the proper 
exercise of his discretion under sect. 8 (3) 
of the Act should attach reasonable con- 
ditions having regard to the evidence. 

An appet. carried for hire or reward within 
twenty-five miles of his base. Tlie licensing 
authority granted a B licence without specif 
conditions : — Held : he should have attached 
conditions in accordance with the evidence. 
Case i*emitted for reconsideration. — London, 
Midland & Scottish Ry. Co. r. Breeze 
(1936), 24 Ry. & Can. Tr. Cas. 290. 

Annotation : — Refd. Sutcliffe, Ltd. v. London, Midland & 
Scottisb Ry. Oo. (W36). 25 Ry. &Oan. Tr. Cas. 213. 


1585. — .] — ^A newcomer applied for a B 

licence. It was granted subject to a con- 
dition limiting the use of his vehicle to a 
25-mile radius from its base. Hauliers with 
bases twelve & fifteen miles respectively from 
the newcomer’s base objected, « appealed : — 
Held : on the evidence, the newcomer had 
made out a primd facie case, but that it had 
been pro tanto rebutted by the two objectors, 
so far as their bases were concerned ; con- 
dition amended to prevent the newcomer 
carrpng for persons other than those residing 
within four miles of his base. An offer made 
at a public inquiry by an objector, to station 
a vehicle at an appet.'s baise, should not be 
taken into consideration. 

Value of maps as evidence, commented 
upon. — PococK V, Wasby (1936), 24 Ry. 
& Can. Tr. Cas. 316. 

1586. — — ; whether a licensing 

authority has jurisdiction to grant a B licence 
subject to special condition empowering the 
licensee to carry for a firm who are them- 
selves holders of an A licence. — London & 
North Eastern Ry. Co. v. Turnbull & 
Sons (Leeds), Ltd. (1937), 25 Ry. & Can. 
Tr. Cas. 239. 

1587. Grant quashed by Divisional C&urt — 

Issue of writ of supersedeas & procedendo by 
Court of Appeal.] — Great Western Ry. Co. 
V, West Midland Traffic Area Licensing 
Authority, No. 1580, ante, 

1588. Return loads.] — Traders had carried 

return loads within radii of sixty-five, forty 
& twenty miles imder B licence, claimed 
tonnage. They now applied for a fresh B 
licence subject to the same conditions in 
continuation of the first licence. Objectors 
gave evidence of their facilities : — Held : 
by Mr. Famdale, in cases where appets. had 
been carrying return loads since at least the 
commencement of the basic year, they should 
be permitted to continue so to do unless 
objectors proved beyond doubt that alterna- 
tive transport facilities were commercially 
suitable as well as physically sufficient. 

In the absence of evidence by objectors 
that they could deliver goods in the district 
in question early the morning next after 
dispatch, & that such delivery met the needs 
of consignees, Mr. Famdale found, & the 
Appeal Tribunal agreed, that objectors had 
not proved their facilities to be commercially 
suitable, — London, Midland & Scottish 
Ry. Co. v, Mitchell & Broadbbnt (1936), 
26 Ry. & Can. Tr. Cas. 78. 

1589. Radius.] — Appets. applied for a B 

licence in substitution for their existing 
B licence under which they were permitted 
to carry for hire or reward within a 70-mile 
radius. They had been carrying daily return 
loads from points 35 to 66 n^es from their 
base : — Held : since the return loads were 
not carried for “ long distances ’* & since they 
formed a regular service, the decision in 
BarraWe Case did not apply. 

Sir William Hart granted the application 
subject to new radii of 16 & 35 miles. He 
considered these to be radii within which a B 
licensee might reasonably be expected to 
operate : — Held : by the Appeal Tribunal, 
in fixing a radius reg^EU^ should be had to the 
evidence of past work Jc future need ; Sir 
WUliam’s decision must be reversed. — 
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SUTCLIFFB (EdWABD), LtD. V, LONDON, MlD- 
uiND & Scottish Ry. Co. (1936), 26 Ry. & 
Can. TV. Cae. 213. 

1590. licence — Condition prohibiting carriage 

for reward — Vehicle owned by mutual benefit 
societies.] — ^An incorporated society, whose 
members consisted exclusively of persons 
employed at a colliery, had as its object the 
business of delivering to its members coal 
supplied to them from the colliery by the 
colhery co. For the purposes of its business 
the society owned a motor goods vehicle in 
respect of which it held “ a C licence ** under 
the above sub-sect. The society used the 
vehicle for making a delivery of coal at the 
house of one of its members, the charge for 
the delivery Toeing deducted from the wage 
of the member payable by the colliery co. & 
subsequently paid by that co. to the society. 
On an information against the society for 
having failed to comply with the condition, 
to which the licence was subject under the 
above sub-sect., by using the vehicle for the 
carriage of goods for hire or reward : — HeM : 
as the society was incorporated, it was a legal 
entity separate & distinct from its individual 
members ; & consequently in using the 

vehicle for the carriage of coal to one of the 
members at a charge, it used the vehicle for 
“ the carriage of goods for hire or reward 
within the Road & Rail Traffic Act, 1933 
(c. 63), 8. 2 (4), & was g^uilty of the offence 
with which it was charged. 

In another case in which the material 
circumstances were in all respects similar to 
those above mentioned, except that the 
society which carried on the business & 
owned the vehicle & against whic^h the 
information was laid, was an uninoorpo"atc‘d 
society : — Held : as the society was uian- 
corporated, it had no separate existence 
apart from its individual members who were 
themselves the owners of the vehicle & the 
recipients of the payments made for the use 
of it ; & consequently when the vehicle was 
used for the carriage of coal to the member 
it was not used for “ the cajriage of goods 
for hire or reward ” within the sub-sect., & 
the society was not guilty of the offence 
charged against it. — Wurzel v. Hougijton 
Main Home Delivery Service, I.td., 
Wurzel v. Atkinson, [1937] 1 K. B. 380 ; 
[1936] 3 All E. R. 311 ; 106 L. J. K. B. 197 ; 
165 L. T. 676 ; 100 J. P. 603 ; 63 T. L. R. 

81 ; 80 Sol. Jo. 896 ; 34 L. G. R. 587 ; 26 
Ry. & Can. Tr. Cas. 59, D. C. 

1691. Breach of condition.] — Resps., as holders 

of a private “ C ” carrier’s licence, were 
charged with having failed to comply with a 
condition attached to the licence, namely, 
that “ the holder of this licence is entitled 
to use the authorised vehicles for the carriage 
of goods for or in connection with any trade 
or business carried on by him, but no vehicle 
which is for the time being an authorised 
vehicle shall be used for the carriage of goods 
for hire or reward,” contrary to Road & 
Rail Traffic Act, 1933, s. 9 (1). The vehicles 
in question were used for the removal & 
dispK>sal of the whole of the su^lus excava- 
tions from the site of a new railway station, 
for the sum of 1«. lOd. per cubic yard of 
excavation, & it was alleged that the con- 
sideration paid, or some part of it, was paid 
for the carriage of the rubbish. The justices 
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dismissed the chai’ge, holding that the pro- 
perty in the rubbish passed to the respondents 
the moment it was loaded on to the vehicle, 
& that it could not be said that a person had 
carried his own goods for hire or reward 
Held: (1) a largo part of the payment 
recovered by resps. Wiis paid for the carriage 
of the rubbish from the premises of the railway, 
& the offence charged was proved ; (2) this 
was not a case of ” delivery or collection by 
a person of goods sold, used or let on hire or hire 
purchase in the course of a trade or business 
carried on by him ” within sect. 1 (6) (a) of 
the Act of 1933. — Spittle v. Thames Grit & 
Aggregates, Ltd., [1937] 4 All R. R. 101 ; 
107 L. J. K. B. 200; 168 L. T. 374; 101 
J. P. 667 ; 81 Sol. Jo. 902 ; 36 L. G. K. 627 ; 
26 lly. & Can. Tr. Cas. 109, D. C. 

1592. When necessary.] — A van was adapted 

for the carriage of passengers ; it was used 
for the transport of samples to the owner’s 
place of business, in order that they might 
be taken thence to be shown to customers : — 
Held : if the vehicle was a gcmds vehicle, 
which, in the opinion of the ct., it was not, 
yet it was a motor vehicle constructed solely 
for the carriage of not more than seven 
passengers (exclusive of the driver) their 
effects & not adapted for the carriage of 
goods, & it was being used by a commc'rcial 
traveller for the piirpose of sol i(T ting orders, 
both within the rnoaiung of tlie Road A Hail 
Traffic Act (Exemption) (Amendment) Pro- 
visional Reg\ilations, 1936. — Tatt v. Odttams 
Press, Ltd. (1937), Ry. & (’an. Tr. (Jas. 
80. 

1598. Variation — What amounts to.] — Re Coles’ 
Appeal, No. 1665, post. 

1594. Application to include tonnage used 

before Apr. 1, 1934.] — (1) The right of an 
appct. to claimed tonnage under sect. 7 (3) 
of the Act is exhausted when he is granted a 
licence for the first currency period. If, 
therefore, he did not apply before Apr. 1, 
1934, for all that he might have applied for 
he has no right thereafter to have his licence 
varied so as to include the difference between 
the tonnage he did apply for & that which 
he might have applied for. 

(2) A trailer is not a specified vehicle within 
sect. 10 (2). Consequently, the holder of a 
licence for a motor vehicle & a trailer has no 
right to have a second motor vehicle sub- 
stituted for the trailer. 

The principles with regard to hiring laid 
down in L. At. <&: 8. <&: Barr, No. 1619, anfc, 
apply as well to the variation of a licence 
as to the grant of a new licence. — RANDAiJii v. 
London, Midland & Scottish Ry. Co. 
(1936), 22 Ry. & Can. Tr. Cas. 163. 

Annoiati(M : — As to (1) Refd. ShoraD)n v. United Automobile 
Serrices. Ltd. (1036), 25 Ry. & Can. Tr. Gob. 83. 

1595. Application to Include vehicles formerly 

hired.] — Randall v. IjONDon, Midland & 
Scottish Ry. Co., No. 1594, ante. 

1590. Specified vehicle — Trailer.]— Randall 

V. London, Midland & Scottish Ry. Co., 
No. 1694, ante. 

1597. Application before licence granted.]— 

A carrier applied for a licence. Before his 
application could be heard he applied fo r a 
variation of the licence which he hoped 
would be granted. On hearing of the 
original application Mr. Chamberlain re- 
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fused to entertain the application for the 
variation because it had not been published, 

& he granted theori^al application in part 
only. On the application for a variation 
coming before Sir William Hart he refused to 
authorise additional vehicles because the 
evidence in support of the application for a 
variation was the same as the evidence on 
the original application, but he did authorise 
heavier vehicles. On the matter coming 
before the Appeal Tribunal they approved 
of what had been done both by Mr. Chamber- 
lain & by Sir WUUam Hart. — Barlow v, 
London & North Eastern & London, 
Midland & Scottish Ry. Co. (1935), 24 
Ry. & Can. Tr. Cas. 52. 

1698. Purchase of haulier’s business — Applica- 

tion of 1938 Act, s. 11.3-— A haulier using ten 
vehicles under an A licence contracted to 
purchase the business of another haulier, 
^crating five vehicles under an A licence. 
The first haulier applied to vary his licence 
by the inclusion of the additional five 
vehicles : — Held : the case did not fall within 
sect. 11 (3) (6) of the Act. Para, (b) of sub- 
sect. (3) applies only to applications for 
licences, & not to applications for variations 
of licences. 

A haulier purchasing another haiilier’s 
business & applying to vary his own A licence 
by the inclusion of the purchased vehicles 
must prove (1) that the vendor had a business 
as a public carrier ; (2) tliat the vendor’s | 
customers are ready & v illing to give their 
work to the purchaser ; (3) that this work 
should be done under an A licence ; (4) that 
to do this work it is reasonably necessary for 
the purchaser to use the vendor’s vehicles 
in aildition to his own vehicles. In this case 
the fourth point had not been proved & the 
variation was refused. — Boston Haulage 
Co., Ltd. v. Sanderson London & North 
Eastern Ry. Co. (1936), 24 Ry. & Can. Tr. 
Cas. 107. 

Annotations : — Apld. London & North Eastern Ry. Co. «. 
Butler & Mar^all (1936), 24 Ry. & Can. Tr, Caa. 144. 
Consd. Wosoy v. Borwlck ( 1 937 ), 25 Ry. & Can. Tr. Cas. 217 ; 
O’Sullivau u. Great Western Ry. <)o. (1937), 26 Ry. & 
Can. Tr. CJas. 155. Apld. Ball (Loicestcr), Ltd. v. Platts 
Bros. (1937), 26 Ry. & Can. Tr. Cos. 189. Eefd. Great 
Western Ry. Co. v.* Rupert Podloy, Ltd. (1937), 26 Ry. 
& Cun. Tr. Cas. 132. 

1599, A haulier contracted to 

purchase the business of another haulier, 
including two vehicles. The vendor at that 
time owned no vehicles. The purchaser 
applied for an A licence for two vehicles to 
be acquired. After the application but before 
the public inauiry the vendor bought the 
two vehicles, obtamed A licences for them, & 
transferred them to the purchaser : — Held : 
sect. 11 (3) (b) did not apply ; therefore the 
licensing authority was under a duty to 
hear on objector & the objector had a right 
of appeal under sect. 16 (1) (b). For 
sect. 11 (3) (b) to apply the vendor’s licence 
must be in existence at the date of the pur- 
chaser’s application. 

For thi^ months prior to the contract 
the vendor had owned no vehicles, & evidence 
as to liiring was vague. The licensing 
authority did not investigate the vendor’s 
books record, but granted the application : 
— Held : the principles of Boston Haulage Co.y 
Ltd* d: Sanaerson^ must be applied. The 
question whether the vendor had any business 
to dispose of, or whether the purch^ was a 


device intended to prevent a public inquiry, 
had been insufficiently investigated. Ap- 
plication referred back to the licensing 
authority for the holding of a further public 
inquiry. — ^London & North Eastern Ry. 
CJo, V. Butler & Marshall (1936), 24 By. 

Can. Tr. Cas. 144. 

X0OO. — — .] — ^An established haulier 

authorised to operate three vehicles under 
A licence purchased the goodwill of another 
haulier’s business, but did not purchase any 
of the vendor’s vehicles. At tne conclusion 
of the first licensing period the purchaser 
applied for a new licence authorising use of 
the three vehicles as before together with one 
additional vehicle. Mr. Stirk granted the 
licence in respect of the three vehicles, but 
refused authorisation for the extra vehicle 
on the ground that there had been a material 
change in appet’s. business — H eld : the case 
fell to be determined in accordance with the 
principles laid down in Boston Haulage Co, 
V. Sanderson^ & since appet. had upon the 
evidence discharged the burden of proof 
laid upon him by that decision the appeal 
must be allowed.— Ball (T.) (Leicester), 
Ltd. V, Platts Bros. (1937), 26 Ry. & Can. 
Tr. Cas. 189. 

1601. Extension of area.] — ^A B licence w^ 

granted for the carriage of livestock within 
sixty miles of a place in Anglesey. It 
appeared that the principal markets for 
livestock from Anglesey weie in ^ Man- 
chester & Salford ; the Appeal Tribunal 
accordingly enlarged the area so as to include 
these places. — Williams & Evans v, London, 
Midland & Scottish Ry. Co. (1935), 23 
Ry. & Can. Tr. Cas. 193. 

1602. What may be considered.] — F orrester 

V, Great Western Ry. Co., No. 1609, ante, 

1603. Additional vehicles — When granted.]— 

Appets. for B licences or variations who rely 
on an increase in gross receipts should present 
figures showing separately the gross receipts 
earned in carrying goods for hire or reward. 

A ballast merchant & road haulier held a 
B licence for twenty-five vehicles for the first 
currency period. At its expiry he obtained 
a second licence for nineteen vehicles, the 
other six being at that time unfit for use. 
He now applied for the addition of six 
vehicles to his licence. He gave evidence 
of an increase in the gross receipts of his 
business & of an increase in hiring ; — Held : 
on the facts, it was impossible to tell what 
portion of the gross receipts related to carry- 
ing for hire or reward & what related to the 
b^ast business ; & the hiring figures could 
not properly be assessed since they must 
have been affected by the fact that six 
vehicles were at one time laid up although 
authorised. 

Per Mr. Gleeson Robinson ; A false state- 
ment made by appet. ’s assistant manager 
to objectors, with a view to having objections 
withdrawn, is “ previous conduct of appet. 
in the capacity of a carrier of goods,** within 
sect. 6 (2) (6) of the Act. — Drinkwatbb i?. 
Lonik>n & North Eastern, London, Mid- 
land A; Scottish & Great Western By. 
Oos. (1936), 25 Ry. & Can. Tr. Oas. 32. 

1604. Uoanslng authority— Duty to give reasons 
for deolstons.]— Smitb v, London, Midland A; 
SoomsH By. Oo.. No. 1488, ante. 
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1605. AU reasons.] — ^Bouts-Tillotson, 

Ltd. V. Donaldson Weight, Ltd., No. 1506, 
ante. 

1606. Duty to act judicially.]— Bouts-Tillot- 

BON, Ltd. V. Donaldson Weight, Ltd., 
No. 1606, ante. 

1607. Public Inquiry — Powers.] — Leslie v. 

London & North Eastern & London, 
Midland & Scotoish Ry, Cob., No. 1649, post. 

1608. .] — A CO. applied for an A 

licence in continuation of an existing licence 
issued to a carrier whose business they had 
acquired. Mr. Nicholson gave notice of the 
application in Applications <fe: Decisions^ 
held a public inquiry, & hoard objectors. 
On the evidence he held that the co. had not 
shown a need that justified their application, 

he dismissed it : — Held : on appeal, 
although sect. 11 (3) (6) of the Act applied 
to the application, the licensing authority 
had power to notify it. He had power to 
hold a public inquiry, both under sect. 11 (5) 
& under the principles laid down in Board of 
Education v. Rice^ [1907] A. C. 179, & Local 
Government Board v. Arlidge, [1915] A. C. 120. 
He had power to hear objectors, not as 
statutory objectors, but as persons making 
representations to assist him. In deciding 
such an application he was bound to have 
regard to all the matters set out in sect. 6 (2) 
of the Act. In this case the evidence justified 
the finding : appeal dismissed. 

It is incorrect to refer to such an application 
as one “ made under sect. 11 (3) (6) of the 
Act ” or as one for “ transfer of licence.” — 
Ex- A rmy Transport, Ltd. v. Diamond & 
Co., Ltd. (1936), 24 Ry. & Can. 303. 

Annotations: — Consd. Re Woodward’s Application, Wood- 
ward v. North Western Traffic Area Licensing: Autho. ity, 
[1937] 4 All E. K. 656. Refd, Wasoy v. Borwiok (1937 <. 
25 Ry. & Can. Tr. Cas. 217. 

1609. .] — F. T. carried on business 

as a haulage contractor & was the holder of 
an ” A ” licence under the Road & Rail 
Traffic Act, 1933, granted by resp., the 
Licensing Authority, which authorised him 
to use a vehicle for a period ending Apr. 30, 
1938. F. T. died on Mar. 9, 1937, & sub- 
sequently his widow, acting as his legal 
personal representative, made an application 
to resp. for an ” A ” licence, which was 
granted to her under the Act which 
authorised her to use the same^ vehicle for the 
duration of the imexpired portion of the 
term. By a letter, dated Apr. 16, & written 
on behalf of appcts., trading as R. & D. 
Transport, resp. was informed that the 
widow of F, T, was negotiating with appcts. 
for the sale of the business & that when her 
application has been granted an application 
would be made by them under sect. 11 (3) (6) 
of the 1933 Act. On May 24 appcts. duly 
filed with resp. an application for a licence 
to expire not later than Apr. 30, 1938. 
Prom time to time appcts. supplied resp. 
with all the information he required & was 
entitled to receive under the Act. By letter, 
dated Aug. 9, resp. informed appcts. that he 
was of opinion that the application was one 
to which the provisions of sect. 11 (3) (6), 
could be taken to apply, but that in order 
properly to exercise his discretion under 
sect. 6 it would be necessary to publish the 
^plication in Part I. of Applicaiione 
iJeciaione Sd to consider the application at a 


public inquiry. Appcts. contended that 
resp. had no power to publish the application 
or to hold an inquiry they issued this 
summons raising the question : — Held : the 
Licensing Authority had power to publish 
the application & to hold an inquiry, if in his 
discretion he considered it was necessary to 
do so, before granting the licence. — Wood- 
ward V. North-Western Trafiic; Area 
Licensing Authority, [1938] Ch. 331 ; 107 
L. J. Ch. 148; 168 ].. T. Ill ; 26 Ry. & 
Can. Tr. Cas. 167 ; mb nom. He Woodward’s 
Application, Woodward v. North Wes- 
tern Traffic Area Ia censing Authority, 
[1937] 4 AU E. R. 656 ; 64 T. L. R. 210 ; 82 
Sol. Jo. 15. 

1610. Non-compliance with conditions — 

Consideration of.] — Breaches of the con- 
ditions attached to a licence such as would 
justify the revocation of the licence are 
previous conduct of an appct. in his capacity 
of a carrier of goods tfe ought to bo considered 
on an application for a new licence in sub- 
stitution for an existing licence. 

Although under sect. 11 (2) of the Road & 
Rail Traffic Act, 1933, a statutory objector 
may object to the grant of a licence on the 
ground that any of the conditions of a licence 
held by appct. have not been complied with, 
it can only be in rare cases that an objector 
has knowledge whetfier or not breaches of 
conditions have taken place, & in the great 
majority of cases this knowledge will be that 
of the licensing autliority only acquired by 
him in the course of his administrative duties 
under the Act. Consequently any such non- 
compliance may be proyierly considered by 
the licensing authority ex proprio motu auo. 
In such a case the licensing authority is not 
bound to hear direct evidence of non-com- 
pliance with the conditions. Where it is 
intended to take such matters into considera- 
tion it is bctt(T that wTitten notice should 
be given to appct., but if sufficient oral notice 
has been given the fact that there was no 
written notice will not be a ground of aiipeal. 
— Moore v. London, Midland &; Scottish 
& London & North Eastern Ry. Cos. 
(1937), 25 Ry. & Can. Tr. Cas. 318. 

1611. “ Previous conduct of applicant " — Criminal 
offences — ^Necessity for strict proof.] — B out- 
Tillotson, Ltd. v. Donaldson Wright, 
Ltd., No. 1606, ante. 

1612. When material.] — B out-Tillot- 

soN, Ltd. v. Donaldson Wright, Ltd., 
No. 1606, ante. 

1618. Material time.] — A licensing apthority 

dismissed an application for an A licence 
in substitution for an expiring licence upon 
the ground, inter aliut that appct. ’s previous 
conduct in the capacity of a carrier of goods 
was such as to disentitle him to a licence. 
This i^revious conduct comprised the trans- 
action under wliich appct. had obtained the 
vehicles with which he began business as a 
road haulier. On appeal : — Held : since at 
the time of the transaction in question 
appct. had not yet begun te be a carrier of 
goods, the conduct was not such as fell to be 
considered by a licensing authority imder 
sect. 6 (2) (6) of the Act. Appeal allowed. 

Objectors’ evidence in proof of objection 
discussed. — H azell v. Southern Oountibs 
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Boad TaANSPOET Co., lyrD. (1937), 25 
Ry. & Can. Tr. Cas. 269. 

1614. What amounts to.] — Drinkwater v, 

London & North Eastern, London Mid- 
land & Scottish & Great Western By. 
Cob., No. 1603, ante. 

1616. .] — ^MooRE V. London, Midland 

& Scottish & London & North Eastern 
Ry. Cos., No. 1610, ante. 

1616. ,] — On an application for an A 

licence it was disclosed that one of the 
partners had been convicted & sentenced to 
prison for frauds in connection with carriers’ 
licences arising out of a business of dealing 
in motor vehicles carried on by him : — Held : 
this was not conduct of appct. in the capacity 
of a carrier of goods within Road & Rail 
Traffic Act, 1933, s. 6 (2) (6).~-Keeling & 
Sons v. London & North Eastern Ry. Co. 
(1937), 26 Ry. Can. Tv. Cas. 195. 

1617. Newcomer — Who is.] — (1) An appct. is a 
newcomer to the carrying business notwith- 
standing he was a partner in a firm of carriers 
before the basic year. 

(2) Where a newcomer applies for a 
carrier’s licence the burden of proof is on 
him to meet the objection under sect. 11 (2) 
of Road & Rail Tralflc Act, 1033 (c. 63), that, 
if the application is granted, transport 
facilities will be in excess of requirements ; &> 
he must discharge that burden even if there 
' are no objectors. — Tickle v. London, Mid- 
land & Scottish, G ieat Western, & 
London & North Eastern Ry. Cos. 
(1935), 23 Ry. & Can. Tr. Cas. 88. 

1618. .] — (1) Held: (1) by the Appeal 

Tribunal, an appct. who had been a partner 
in a firm of carriers from 1918 till May, 1933, 
& thereafter a carrier on his own account, 
was a newcomer to the carrier’s business for 
the purpose of an application for a licence 
which he proposed to use for a carrying 
business of an entirely different character ; 
(2) the evidence of the mamiging director of a 
CO. of haulage contractors that there was a 
shortage of goods vehicles in the district 
proposed to be served by appct. did not make 
a 'primd facie case that the work proposed to 
be done by the appct. could not for some 
reason or reasons be done by other existing 
carriers. — London, Midland & Scottish & 
IxiNDON & North Eastern Ry, Cos. v. 
Williams (1935), 23 Ry. & Can. Tr. Cas. 159. 

1619. .] — On an application for an A 

licence for a vehicle to be normally used in 
R. & 100 miles around an objection was 
lodged on the ground that transport facilities 
were in excess of requii*ements. It was 
admitted on behalf of the objectors that if 
appct. would restrict himself within the 
limits of a B licence the objection could not 
possibly be sustained. Nevertheless the 
objection was allowed : — Held : by the 
Appeal Tribunal, an appct. who had been 
a carrier & haulage contractor except for the 
period from 1929 to 1933, when he went out 
of business for family reasons, was a new- 
comer to the carrying business. — Crompton 
V. London, Midland & Scottish Ry. Co. 
(1936), 23 Ry. & Can. Tr. Cas. 178. 

Annotations : — ^Folld. Barkley v. Loudon, Midland & 
Soottish Ry, & London & North Eastern Ry. Oo. 
(1935), 23 Ky. & Can. Tr. CJas. 267. Gonad. London, 
Midland & Sexittiah Ry. Oo. v. Penninarton (1635), 23 
Ry. & Can. Tr. Oas. 256. 


1620. .] — McLachlan V. Morgan & 

Co., No. 1537, ante. 

1621. .] — An appct. for an A licence had 

been a carrier during the basic year. He had 
also had a coal business which, as the Comr. 
found, was always a very small part of his 
general business : — Held : in these circum- 
stances appct. was a newcomer to the carrying 
business, because it appeared from his boolS 
that over the whole period of the basic year 
his vehicle was not used mainly for carriage 
for reward ; the burden of proof was on 
appct. to establish that no other carrier 
could do the work which he proposed to con- 
tinue to do ; &, that buiden not having been 
discharged, the licence should have been 
refused, notwithstanding there was no evi- 
dence to show that transport facilities in the 
district were in excess of requirements. — 
London & North Eastern Ry. Co. v. 
Hagan (1935), 24 Ry. Sd Can. Tr. Cas. 31. 

Annotation : Refd. Sheraton v. United Automobile Services, 
Ltd. (1936), 25 Hy. & Can. Tr. Cas. 83. 

1622. •]— (1) Sect. 5 (3) requires that, 

in the case of A & B licences, a separate 
application must be made in respect of each 
permanent base or centre from which the 
vehicles will be normally used, but permits 
the Comr. to grant a single licence in respect 
of such applications. A single ai^plication 
having been made for a B licence for two 
vehicles “ for goods to be conveyed within 
a twenty-five miles radius of Ayr Kil- 
marnock, from Bus Station, Ayr, & Bus 
Station, Kilmarnock ” : — Held : by Mr. 
Henderson, since Ayr & Kilmarnock are 
only ten miles apart one application was 
sufficient, but two licences ought to be 
granteil. On the matter coming to the notice 
of the Appeal Tribimal they gave no decision 
on this point because no objection was taken 
to the form of the application. 

(2) On an application for a B licence to 
carry parcels an objection that suitable 
transport facilities in the district intended to 
be served were already in excess of require- 
ments was disallowed by Mr. Henderson 
because it was not supported by evidence : — 
Held : by the Appeal Tribunal, a co. which 
has been engaged in carrying parcels &; 
passengers for many years is a newcomer to 
the carrying business & ought not to be 
granted a licence except upon proof of a 
primd facie case that no other carrier could 
carry the parcels. — Ferguson v. Western 
S. M. T. Co., Ltd. (1935), 24 Ry. & Can. Tr. 
Cas. 72. 

1623. .] — (1) A haulier who had operated 

during the basic year applied for an A licence. 
He claimed to have an equitable right to a 
licence because his delay had been due to 
inadvertence & ignorance : — Held : at this 
late stage an appct. claiming to have operated 
during the basic year must produce conclusive 
& fully corroborated evidence. Appct. must 
be treated as a newcomer. 

(2) Evidence of work done by vehicles 
operating illegally is probably not receivable 
in support of an application — obiter. — Barker 
V. London & North Eastern & IjOndon, 
Midland & Scottish Ry. Cos. (1936), 24 
Ry. & Can. Tr. Cas. 161. 

1624. ,] — (1) A limited co. had two 

separate departments, one carrying on the 
business of Duilding contractor, A; the other 
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earring on that of haulage contractor. 
Dunng the basic year the haulage department 
carried 21 per cent, of their tonnage for the 
building department, & the balance for out- 
side customers. The co. applied for an A 
licence (partly claimed tonnage). This 
application was adjoiu'ned, & in the interval 
a new lim ited co. was formed which took over 
the haulage business of the older or parent 
co. The new co. applied for an A hcence : — 
Held ; in these special circumstances the 
new co. was to be regarded not as a new- 
comer & subject to the requirements of 
Enston's Case, but as successor to the haulage 
department of the parent co., & should be 
granted an A hcence for such vehicles as were 
engaged during the basic year in carrying for 
customers other than the building depart- 
ment. 

(2) Abandonment of part of appeal at late 
stage taken into account in assessing costs. — 
Gerkards Transport, Ltd. v. Norman E. 
Box, Ltd. (1930), 24 Ry. & Can. Tr. Cas. 248. 

1625. .] — (1) A firm of carriers was 

wound up in 1934. One of the former 
partners apphod for a B licence in 1935. 
In the meanwliile he had maintained a 
business as carrier by means of hiring & 
sub-contracting ; — Held : the applicant was a 
newcomer, & as such had to fulfil the require- 
ments laid down in EnstorVs Case. On the 
evidence he had done so. 

(2) The carriage of hvestock is not traffic 
of a special character, in connection with 
which an appet.’s personal skill should be 
considered. — London, Midland & Scottish 
Ry. Co. V. Anton (1936), 24 Ry. ^ Can. Tr. 
Cas. 325. 

1626. .] — ^Modern Haulage 

I/TD. V. London, Midland & Scottish & 
London & North Eastern Ry. Cos., 
Southern Ry. Co. v. Coleman, London, 
Midland &; Scottish & London «fe North 
Eastern Ry. Cos. v. Stuart, No. 1553, ante. 

1627. .] — An operator under B licence 

ceased to carry on any business other than 
that of haulier. Luring the currency of his 
first B licence he applied for an A licence : — 
Held : the grant of the B licence exhausted 
his rights to claimed tonnage ; there is no 
continuing right. Appet. was a new comer 
& must discharge the onus of proof laid down 
in EnstorVs Case, 

As to the admission of fresh evidence 
before the Appeal Tribunal, Taylor's Appeal 
followed. — Sheraton v. United Automobile 
Services, Ltd. (1936), 25 Ry. & Can. Tr. 
Cas. 83. 

1628. Onus of proof — ^That facilities not excessive.] 

— Tickle v. London, Midland & Scottish, 
Great Western &> London & North 
Eastern Ry. Cos., No. 1617, ante. 

1629. .]— STeZd.- (1) the burden of 

pro^dng an objection under sect. 11 (2) does 
not lie on the objector, but the burden of 
disproving the objection lies on appet. ; 
(2) the fact that a carrier has been compelled 
to hire vehicles to carry his customers' 
goods is no evidence that either his business 
or theirs has increased ; (3) in determining 
the number of vehicles to be authorial for a 
seasonal business of a carrier in a small way, 
the comr. should not have regard to the need 
for providing for occasions when vehicles 
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are withdrawn from service for overhaul or 
repair, as appears to be required by 
sect. 6 (2) (d) of Road & Rail Traffic Act, 
1938. — London & North Eastern Ry. Co. 
V. Burgess (1936), 23 Ry. & Can. Tr. Cas. 147. 

1630. .] — London & North Eastern 

Ry. Co. v. Hagan, No. 1621, ante. 

1631. Of abstraction of traffic. _ 

(1) by the Appeal Tribunal, the burden of 
proving an objection that appets. have 
abstracted traffic from the objectors does not 
lie on the objectors, but it is for appets. to 
disprove the objection. 

(2) The Appeal Tribunal have no juris- 
diction to allow an amendment of a notice of 
appeal. — London, Midland & Scottish, 
Great Western & London & North 
Eastern Ry. Cos. v. Motor Carriers 
(Liverpool), Ltd. (1935), 23 Ry. & Can. 
Tr. Cas. 164. 

1632. Evidence — Of objections.] — M cLachlan v. 
Morgan & Co., No. 1537, ante. 

1633. Need for particularity.] — L ondon, 

Midland & Scottish Ry. Co. v. Inglbby, 
No. 1570, ante. 

1634. Letters from customers.] — B radshaw 

V. London, Midland & Scotitsh ^ London 
& North Eastern Ry. Cos., No. 1540, ante. 

1635. .] — (1) An appet. for an additional 

veliicle put in letters from customers, but 
furnished no evidence as to his tonnage or 
receipts : — Held : tho evidence was in- 
sufficient. 

(2) The absence of evidence as to alterna- 
tive facilities is not a ground for granting 
an application. — Great Wes tern & London, 
Midland <fc Scotoish Ry. Cos. v. Buti.er 
(1936), 24 Ry. & Can. Tr. Gas. 301. 

1636. — — Of goods & receipts during Illegal user.] 
— (1) Hauliers operating a service from their 
Devon base to London applied for authorisa- 
tion of two extra vehicles. These vehicles 
had been operated illegally without licence 
for four & live montljs respectively. Their 
case was based upon an increase in the busi- 
ness both of their Devon customers & of a 
London co. for whom they carried on return 
journeys : — Held : evidence of customers 
obtained, of goods carried, & of receipts 
earned during a pciiod of illegal runnmg 
must be ignored ; (2) if the holder of an A 
licence applies for the authorisation of extra 
vehicles to be normally used for carrying from 
a particular base, ho must first prove a need 
for these veliicles to carry goods outward 
from that base. If he proves that need, 
evidence as to return loads may be heli)fuJ, 
though not, strictly speaking, necessary. If 
he does not prove that need, evidence as to 
return loads will not support his application. 
In this case appets. had not been able to 
prove sufficient mcrease in business outward 
from their base ; evidence as to return loads 
did not therefore need to be considered. — 
Moss Bros. v. Sou-niERN Ry. Co. (1936), 24 
Ry. & Can. Tr. Cas. 253. 

1637. Failure to hear — Ground for rehearing.] 

— London, Midland & Scottish & London 
& North Eastern Ry. Cos. v. Collier 
Daniels Transport, Ltd., No. 1610, ante. 

1638. Fresh evidence — On reference back.] — 

(1) When as the result of an appeal a case is 
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referred back to a licensing authority for 
further inquiry, applt. ought to call fresh 
evidence. 

(2) A haulier who substitutes a motor 
vehicle for a horse-drawn vehicle is not 
entitled as of right to a licence. — Jones v, 
Roberts & Owen (No. 2) (1936), 24 Ry. & 
Can. Tr. Cas. 287. 

1689. Maps.] — Pocock r. Wasey, No. 1586, 

ante, 

1640. Rights of objectors.] — An appct. for 

additional tonnage put in letters from his 
customers. The texts of these were read at 
the public inquiry but the names of the writers 
were not read or disclosed to the objectors. 
Appct. could not give evidence as to his 
tonnage at the inquiry, but subsequently 
submitted a written statement of tonnage 
to Mr. Chamberlain, who then granted the 
application: — Held: (1) where a party 
relies on the contents of documents, the 
opposing parties are entitled to see those 
documents ; (2) objectors should have been 
given the opportunity of commenting upon 
the statement of tonnage. The proceedings 
were unsatisfactory ; appeal allowed. 

If important information is promised to h 
licensing authority, he should adjourn the 
public inquiry for its reception at a later 
hearing. — London, Midland &; Scottish 
&> London &; North Eastern Ry. Cos. v. 

, Barton (1936), 25 Ry. & Can. Tr. Cas. 37. 

1641. Of refusal of ^ raffle — Necessity for 

strict proof.] — An allegation that an objector 
has refused traffic should be strictly proved. 

Hauliers applied for an extension of the 
radius prescribed in their B licence. They 
were employed as sub-contractors by C., a 
road haulier, to carry bricks for the M. Co. 
C. gave evidence of the M. Co.’s need, & 
stated that railway co. objectors were not 
meeting that need, as a result of which the 
M. Co. had had to acquire vehicles of their 
own under C. licence : — Held : on the facts, 
that need had not been proved. The rela- 
tions between the M. Co. the objectors 
should have been proved by some official 
of the M. Co. & not by C.’s evidence, which 
was hearsay. — London, Midland & Scottish 
Ry. Co. V. Botteuill & Sons (1936), 25 Ry. 
& Can. Tr. Ca.s. 7?. 

1642. Number of vehicles — Provisions for overhaul 
— Seasonal business of small carrier.] — 

London & North Eastern Ry. Co. v. 
Bdrqess, No. 1629, ante, 

1648. Wrongful possession during basic year.] 

— (1) Wrongful possession of a vehicle during 
the basic year cannot confer a right to claimed 
tonnage. But where such a vehicle was 
handed over in part payment for another 
vehicle under a hire-purchase agreement, 
ossession of the second vehicle during the 
asic year could confer the right to claimed 
tonnage. 

(2) A licensing authority granted an applica- 
tion for an A licence in respect of two vehicles, 
claimed tonnage, but doubted whether the 
appct. was the owner of the vehicles : — Held : 
the objector had a right to appeal. — Southern 
Counties Road Transport Co., I/td. v. 
Hazell (1030), 24 Ry. & Can. Tr. Cas. 812. 

1644. Motor vehicle substituted for horse-drawn — 
What amounts to.h^Held: (1) where a 


carrier sold a barge which was towed by a 
horse, & bought a motor car, this was a case 
of a motor vehicle being substituted for a 
horse-drawn vehicle within sect. 6 (2) (c). 

(2) Objectors who had called no evidence 
in support of their objection were permitted 
to appeal to the Appeal Tribunal under the 
provisions of sect. 16 (11 (6) on the grounds 
that the evidence given by appct. in support 
of his application was untrue, that the 
objectors had not been in a position to refute 
such evidence, & that appct. had made no 
primd facie case that the work he proposed to 
do could not be done by other carriers. The 
Appeal Tribunal, being satisfied that the 
evidence of appct. had been untrue, allowed 
the appeal. — ^London, Midland & Scottish 
Ry. Co. v. Abram (1935), 23 Ry. & Can. Tr. 
Cas. 153. 

1645. .] — An appct. having tendered for 

a contract for work to be done by his horses & 
carts, & having failed to secure the contract, 
disposed of the horses & carts & applied for 
an A licence for motor vehicles to be used 
instead : — Held : by the Appeal Tribunal, 
this was not a case of the substitution of 
motor vehicles for horse-drawn vehicles for 
the purposes of the business of a carrier 
within sect. 6 (2) (e). — L ondon & North 
Eastern Ry. Co. v. Aldridge (1935), 23 
Ry. & Can. Tr. Cas. 188. 

1646. Ratio.] — Watts v. London & North 

Eastern & London, Midland & Sco-rnsH 
Ry. Cos., No. 1565, ante, 

1047, Right to licence.] — Jones v. Roberts 

& Owen (No. 2), No. 1638, ante, 

1648. Publication of application — What should be 
stated.] — Bouts-Tillotson, Ltd. v, Donald- 
son Wright, Ltd., No. 1606, ante, 

1649. When necessary.] — (1) An appct. 

applied for an A licence in continuation of an 
existing licence issued to a canier whose 
business she had acquired. The provisions 
of sect. 11 (1), (2) of the Act as to publication 
& the hearing of objectors do not apply to 
certain applications of this nature : sect. 
11 (3) (6) : — Held: sect. 11 (3) (6) does not 
apply unless the licensing authority io satis- 
fied that at the time of the sale the vendor 
had a genuine carrier’s business. 

(2) Mr. Henderson published the applica- 
tion, held a public inquiry, & heard objectors : 
— Held : the licensing authority was justified 
in taking these steps in order to ascertain 
whether sect. 11 (3) (6) applied. He was 
entitled to hear any representations made to 
him on that subject. “ Statutory objectors ” 
distinguished from other persons entitled 
to make representations. — Leslie v, London 
& North Eastern &> London, Midland & 
Scottish Ry. Cos. (1936), 24 Ry. & Can. 
Tr. Cas. 182. 

1650. Agreement to permit operation^ of vehloles 
In name of licensee — Validity.}— Pltf. who 
was entitled by virtue of sect. 7 (2) to obtain 
as of right A licences in respect of goods 
vehicles up to a certain tonnage, did not wish 
to use those vehicles himself. He entered 
into an agreement with defts., whereby, in 
consideration of a money payment by defts., 
defts. were to be entitled to operate the 
vehicles in nltf.’s name, under pltf.*s licences, 
which could, not, by sect. 21 of the Act, be 
transfeired or assigned by him to defts. The 
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present action was brought by pltf . to recover 
the sum payable under the ag^ement : — 
Held : although the agreement did not ptu*- 
port to transfer or assign pltf.’s licences, it 
could not be carried into effect without the 
commission by defts. of a criminal offence 
under sect. 1, since defts. would be using 
vehicles in respect of which they^ had no 
licence. Nor could pltf., who had licences, 
but was not the person using the vehicles 
within sect. 1, comply with the requirements 
of sect. 16 by keeping, or causing to be kept, 
the records therein mentioned. The agree- 
ment was therefore illegal, & pltf.’s claim 
failed. — Nash v. Stevenson Transport, 
Ltd., [1936] 2 K. B. 128 ; [1936] 1 All E. R. 
906 ; 106 L. JT. K. B. 627 ; 164 L. T. 420 ; 

62 T. L. R. 331 ; 80 Sol. Jo. 245, C. A. 

1651. Effect of decision — Whether amounting to 
estoppel.] — Forrester v. Great Western 
Ry. Co., No. 1509, ante, 

1652. Traffic of special character — What Is.] — 

London, Midland & Scottish Ry. Co. v. 
Anton, No. 1025, anie. 

1653. Right to make second application.] — 

Great Westeua Ry. Co. v. Rupert Pedley, 
Ltd., London North Eastern Ry. Co. 

V. Rupert Pedley, Ltd., No. 1625, ante. 

1654. Vehicles operated from two bases — Whether 

two licences required.] — Ferguson v. 

Western S. M. T. Co., Ltd., No. 1622, ante, 

1655. Notice of objection — Contents.] — Newbury 
& District Motor Services, Ltd. v. 
Stephens & Hewett, No. 1494, anie, 

1656. .] — It is imperative that notices 

of objection follow the form in Schv-d. III. 
of the Goods Vehicles (Licences <fe Pro- 
hibitions) Provisional Regulations, 1034 (now 
replaced by the Goods Vehicles (Licences h, 
Prohibitions) Regulations, 1936). If an 
objector does not follow that form his objec- 
tion is invalid. 

Objectors who were road hauliers gave no 
particulars of their transpoit facilities in the 
notices of objection, nor did they state what 
licences they held : — Held : the notices of 
objection were invalid, consequently the 
licensing authority was not bound to take 
them into consideration & the objectors had 
no right of appeal. 

Where an appct. proposes to carry through- 
out Great Britain objectors have complied 
with the form if they describe the “ district 
in which they already provide transport as 
“ Northern Scotland.” — Aitchison Gal- 

braith (1936), 26 Ry. & Can. Tr. Cas. 3. 

1667. Authority to carry specified goods from future 
date.] — (1) A licensing authority has no 
power to permit the carrying of certain goods 
only as from a future date. 

(2) Under sect. 16 (12) (6) of the Act the 
Appeal Tribunal has power to award to an 
unsuccessful party the costs of any issue on 
which he has succeeded. — Gray & Dixon r. 
London, Midland & Scottish Ry. Co. & 
Paun (1936), 24 By. & Can. Tr. Cas. 234. 

1658. Contract licence — When necessary.] — Payne 
V. London, Midland & Scottish, Ixjndon & 
North Eastern & Great Western Ry. 
Cos., No. 1622, ante. 

1659. .] — On an application for an A 

contract licence under sect. 7 (1) of Road 
& Bail Traffic Act, 1933, it is not necessary 
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to prove that the other party to the contract 
is under any obligation to employ the appct. 

Such a licence must be granted if it is 
proved : {a) that there is a contract between 
appct. & another party ; (ft) that the other 
party is a person carrying on a business (not 
being a business of carrying or arranging for 
the carrying of goods) ; (c) that the contract^ 
is ( 1 ) for the carriage of goods for or in con- 
nection with the business carried on by the 
other party, & (2) covers a continuous period 
of not loss than a year ; (d) that the vehicles 
to be used by appct. under the licence will 
be used by him exclusively for the purposes 
of the contract. — Clark’s Appeal (1937), 26 
Ry. & Can. Tr. Cas. 61. 

1660. .] — Hauliers holding A licences in 

a number of traffic areas carried goods for the 

A. Co. & the B. Co., both subsidiary cos. of 
the X. Co. They distributed the B. Co.’s 
goods from Birmingliam. The A. Co. re- 
organised their transport arrangements with 
the result that their goods fell also to be 
distributed from Birmingham instead of from 
Liverpool as previously. The hauliers had 
insufficient vehicles SY)ecifled in their West 
Midland licence to cope with the resultant 
increase of work at Birmingham. T*hey 
therefore used three vehicles specified in their 
Metropolitan licence solely to distribute from 
Birmingham the goods of the A. Co. Sc the 

B. Co. The hauliers applied for a new licence 
in the West Midland ar ea to authorise both 
the vehicles hitherto spc^cifled in their West 
Midland licence Sc also tlie three additional 
vehicles. If the application were granted 
they proposed to have the three vehicles 
deleted from their Metrojaditan licence. 

Colonel Redman refused to add the three 
vehicles on the ground that, in virtue of 
sects. 7 (1) Sc 12 of the Act, a contract could 
be made between the hauliers Sc the X. Co. 
(the holding co.) whereby the hauliers could 
contract to carry the goods of the A. Co. Sc 
the B. Co., Sc that a contract A licence was 
therefore appropriate ; — Held : reversing 
Colonel Redman, sect. 12 of the Act had no 
application to this caHt\ Sc a contract between 
an appct. & a person carrying on a trade or 
business within the meaning of sect. 7 (1) 
must be a contract for the carriage of the 
goods of that person & could not be a contract 
to carry tlie goods of more than one person. 
The fact that the ” persons ” here stood in 
the relation of holding co. Sc subsidiary co. 
was immaterial. 

Observations upon the area of normal user 
being described as ” the whole of England 
Sc Wales.” — Meti^opolitan Transport 
Hupply Co., IvrD. v. Great Western Sc 
Tx)NnoN, Midland Sc Scottish Ry. Cos. 
(1937), 26 Ry. & Can. Tr. Cas. 147. 

1661. Suitable faclIUies — What must be con- 
sidered.] — ^When considering the suitability 
of existing railway facilities some regard must 
be had to the facilities for collection & 
delivery. Facilities which might otherwise 
be suitable may bo shown to be unsuitable 
if there are no reasonable facilities available 
for carrying the fruit to or from the terminal 
railway stations. — Lewis v. Southern By. 
Co. (1936), 26 Ry. & Can. Tr. Cas. 18. 

, .] — (1) Transport facilities which 

make no provision for the speedy delivery 
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of traffic in respect of which there is real 
urgency with regard to delivery are not 
suitable facilities for such traffic. 

(2 ) Before refusing an application for an A 
licence on the ground that the application 
should have been for a contract licence the 
licensing authority should be completely 
satisfied that vehicles of the appct. have 
been &/or will be used exclusively for carrying 
the traffic of a particular person. — Miixeb & 
Co. V. London, Midland &; Scottish Ry. 
Co., London & North Eastern Ry. Co., 
Great Western Ry. Co., Coast Lines, 
Ltd., & Bowker (1937), 26 Ry. & Can. Tr. 
Cas. 304. 


Sect. 2.-~APPEALS. 

1668. When appeal Ilea — Appeal from agreed con- 

dltlon.]~(l) The Appeal Tribunal will not 
entertain an appeal from a condition to which 
the ajmlt. himself has agreed. 

(2) The time for lodging a notice of appeal 
is limited by regulations made by the Minister 
of Transport. The Appeal Tribunal has no 
power to extend that time. Consequently, 
that time having elapsed, an amendment 
of the notice of appeal will not be allowed. — 
Re Edwards’ Appeal (1034), 22 Ry. & Can. 
Tr. Cas. 1. 

1664. ^ Effect of right to apply to licensing 

authority for variation, j — (1) An applt. who 
did not realise the importance of proving his 
case before the comr. was allowed to call new 
evidence on appeal. 

(2) The fact that an appct. who is dis- 
satisfied with the conditions attached to his 
licence may be entitled to appljr to the licens- 
ing authority to vary the conditions does not 
affect his right of appeal to the Appeal 
Tribunal. — Rc Taylor’s Appeal (1934), 22 
Ry. & Can. Tr. Cas. 32. 

Annotcdion : — As to (1 ) Coxuid. Buivoine dc Sons v. Four 
Amalgamated Ry. Cos. (ia34), 22 Ry. & Can. Tr. Caa. 77. 
Refd. Sheraton v. United AutomobU© Services, Ltd. (1936), 
25 Ry. & Can. Tr. Caa. 83. 

1666. Application for variation of lloence — 

What amounts to.] — An application to a 
licensing authority for a dispensation from 
the requirements of sect. 10 & regulations 
made theieunder is not an application for a 
variation of a licence within sect. 16 (1) (a), 
& the Appeal Tribunal have no jurisdiction 
to entertain an appeal from the refusal of 
a licensing authority to grant such a dis- 
pensation. — Re Coles’ Appeal (1934), 22 Ry. 
& Can. Tr. Cas. 129. 

1666. Application for claimed tonnage 

— Vehicle properly included.] — Stubbs 
(Leonard) & Co., Ltd. v. Jackson & Ellis, 
No. 1508, ante. 

1667. — — Doubt as ta ownership of vehicle.] 

— Southern Counties Road Transport 
Co., Ltd. v. Hazell, No, 1043, ante. 

1666. — ^ Untrue evidence given.] — London, 
Midland & Scottish Ry. Co. v. Abram, 
No. 1044, ante. 

1669. Who may appeal — Person aggrieved — Ob- 
jector.] — The word “ thereon ” in Road & Rail 
Traffic Act, 1933 (c. 63), s. 15 (1) (6), refers to 
“ application ” & not to “ objection.” Conse-, 
queutly an objector who is not agpieved by 
the decision on the application but is ag- 


grieved by the refusal of the licensing 
authority to entertain his objection has no 
right of appeal. — ^Lucas v. London, Midland 
& Scottish Ry. Co. (1934), 22 Ry, & Can. 
Tr. Cas. 25. 

1670. .] — Great Western & 

LoftTDON, Midland & Scottish Ry. Cos. v, 
Fletcher, No. 1577, ante. 

1671. .] — Wattsv. London & North Eastern 

& London, Midland & Scottish Ry. Cos., 
No. 1506, ante. 

1672. Notice of appeal — ^Tlme for — Extension.] — 

Re Edwards’ Appeal; No. 1063, ante. 

1673. .l—By Art. 23 (1) of the 

Goods Vehicles (Licences & Prohibitions) 
Regulations, 1930, appeals to the Appeals 
Tribunal in the case of notifiable applications 
shall be lodged at the Tribunal’s office not 
later that one month after the date of the 
publication in Applications Decisions of 
the decision appealed against : — Held : this 
provision is peremptory, & the Appeal 
Tiibunal has no power to enlarge the time for 
lodging an appeal. — Midgley v. IjONDON, 
Midland & Scottish Ry. Co. (1938), 20 
Ry. & Can. Tr. Cas. 218. 

1674. How calculated.] — For the pur- 

pose of calculating the time for lodging an 
appeal against a decision on an application 
to which the provisions of sect. 1 1 of the Act 
do not apply the date of the decision is the 
day on which the comr. gives his decision, not 
the day on which the appct. first receives 
written notice of the decision. — Re Huxley’s 
Appeal (1934), 22 Ry. Can. Tr. Cas. 36. 

Annoiaiion : — Reid. Southern Counties Road Transport Co. 

V. Hazell (1936), 24 Ry. & Can. Tr. Cas. 312. 

1675. Amendment — Jurisdiction of Appeal 

Tribunal.] — London, Midland & Scottish, 
Great Western & London & North 
Eastern Ry. Cos. v. Motor Carriers 
(Liverpool), Ltd., No. 1631, ante. 

1676. Right of audience — Officer of association — 

Meaning of “ association.”] — The Appeal 
Tribunal certified an assocn. to be “ an 
assocn. representing a substantial number of 
persons interested in or likely to be affected by 
the decisions of the Tribunal,” <fc accordingly 
granted right of audience to an officer of the 
assocn. under Road & Rail Traffic Act, 1933 
(Appeal Tribunal) Rules, 1934, r. 11 (2) («). 
It was subsequently ascertained that the 
name of the assocn. had been registered under 
Registration of Business Names Act, 1910 
(c. 58), as the business name of the secretary 
of the assocn. ; that the assocn. had no 
banking account separate from the private 
banking account of the secretary ; & that 
although by the rules of the assocn. its 
government was vested in an executive 
committee of whom a president was to be a 
member, no president had in fact been elected. 
The assocn. had 182 members :-^Held : the 
assocn. was not an assocn. in the ordinary 
meaning of the word. The body of 
persons whom the secretary represented 
was not an assocn. or body of persons within 
rule 11 (2) (a). — Re Sussex Carriers’ 

Assocn. (1935), 24 Ry. & Can. Tr. Cas. 64. 

1677. Power to hear counsel.] — Great Western 
& London, Midland & Scottish Ry. Cob. 
V. Smart, No. 1518, a7iie. 

1678. Evidence — Fresh evidence — When admis- 
sible.] — ^An appct. neglected per incuriam 
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1679, 

1680, 
1681, 
1682. 
1683, 

1684 

1685 


1686 

1687 


1688 


to call before the licensing authority evidence 
material to his application. The Appeal 
Tribunal, being of opinion that if the evidence 
had been called the application would have 
been granted, allowed the evidence to be 
called on appeal. — Drinkwater v. London, 
Midland & Scottish By. Co. (1934), 22 
By. & Can. Tr. Cas. 19. 

, ,] — Fry’s Appeal, No. 

1470, ante, 

, ,] — jiq Taylor’s Appeal, No. 

1664, ante, 

. .] — Plenty v. Great 

Western By. Co., No. 1682, ante, 

. .] — Charman V. Southern 

By. Co., No. 1701, post, 

, ,] — Stephenson v, Saqar & 

Son, No. 1488, ante, 

. .] — Southern By. Co. v. 

Hardy & Son, Ltd., Hardy &; Son, Ltd. v. 
Southern By. Co., No. 1651, ante. 

. ■; .] — Mr. Chamberlain allowed 

an objection that traffic facilities in the 
district were in excess of requirements upon 
proof that the (:»! jector had four cars of which 
only one was ii> use because there was no 
work for the other three. On appeal, the 
Appeal Tribunal admitted new evidence to 
show that these three cars were out of use 
because they were mechanically unfit, but 
refused to admit new evidence to show 
that since the decision of the Coinr. the 
traffic needs of the district had been increased 
by the reopening of certain quarries & the 
decision of the county council to proceed 
with a large scheme of road recoa.-,V*n.iction. 
The matter was referred back to the Come. 
for further inquiry. — Jones v. Boberts & 
Owen (1935), 24 By. & Can. Tr. Cas. 205. 

. .] — Sheraton v. United 

Automobile Services, Ltd., No. 1627, ante. 

^ Reference back for re-hearlng.] — 

Applt. applied for & was refused a B licence 
to carry milk within fifty miles of Nantwich. 
On appeal to the Appeal Tribunal he en- 
deavoured to show that he was entitled to 
a B licence to carry milk from places within 
ten miles of Wrenbury to Manchester So 
other goods back from Manchester to those 
places. The Appeal Tribunal referred the 
case back to the licensing authority for re- 
hearing. — Harden v. London, Midland & 
Scottish By. Co. (1936), 23 By. & Can. Tr. 
Cas. 71. 

, Evidence of applicant.] — ^An 

appet. carrying on a hardware & scrap busi- 
ness applied for a B licence t-o enable him to 
carry return loads from Leeds to Glasgow 
for hire or reward. At the inquiry his solr. 
stated that the return loads were provided 
by appet. ’s own customers, but appet. him- 
self stated in cross-examination that he 
obtained these loads from clearing-houses. 
Mr. Henderson accepted the solr.’s statement 
&; granted the application. In these circum- 
stances the Appeal Tribunal called appet. 
to give evidence before them. It then 
appeared that the return loads were carried 
only for one or other of two clearing-houses : 
— Held : the case was governed by the 
decision in BarraWs Case, & since no 
exceptional circumstances existed the applica- 
tion must be refused. Appeal allowed. 


London & North Eastern & London, 
Midland & Scottish By. Cos. v. Sheviixe 
(1936), 26 By. & Can. Tr. Cas. 45. 

1689. Letters — When admissible.] — C harman 

V. Southern By. Co., No. 1701, post, 

1690. .] — An appet. for an A licence 

proved that he was carrying for a substantial 
number of customers, & tendered in evidence 
a number of letters from customers supporting 
his application : — Held : he had not made out 
a priTnd facie case. The fact that proposed 
facilities would be a convenience to some 
customers is not evidence to support a 
primd facie case. Nor do letters showing no 
more than willingness to employ constitute 
a primd fade case. — London & North 
Eastern By. Co. Sc London, Midland & 
Scottish By. Co. v. Gimson (1930), 24 By. 
& Can. Tr. Cas. 82. 

1691. .] — London Sc North 

Eastern By. Co. v. Allen, No. 1542, ante. 

1692. Purposes for which vehicles to be used.] 

— ^Auld V. London, Midland & Scottish 
By. Co. (1935), 22 By. & Can. Tr. Cas. 289. 

Annotations : — ^Reld. Forgiieon v. Weetorn S. M. T. Oo. (193.5), 
24 Hy. & Can. Tr. Cas. 72 ; Southorn (^oimtlos Road 
Transport Co. v. Hazell (193(]), 21 Ry. & Can. Tr. Gas. 31 2. 

1693. Illegal work done.] — B arker v. London 

& North Eastern & London, Midland & 
Scottish By. Cos., No. 1623, ante. 

1694. Decision based on erroneous grounds — 
Right of respondent.] — Aixatt v. London Sc 
North Eastern & London, Midland Sc 
Scottish By. Cos., No. 1605, ante. 

1695. Decision runs from date of decision appealed 
from.]— L ondon, Midi.and kSc Si’otttsh By. 
Co. V. Lyneh, London North Eastern 
Ry. Co. v. Lyner, No. 1524, ante. 

1896. Powers of appellant.] — Resp. to an appeal 
may not challenge that ])art of the licensing 
authority’s decision winch is not appealed 
from. — Aitkin v. IjONdon, Midland Sc 
Scottish By. Co. (1930), 24 By. Sc Can. Tr. 
Cas. 321. 

1697. — (1) Held: on an application by 

resps. to strike out applts.’ grounds of appeal, 
on an appeal by an objector, (1) the Appeal 
Tribunal has jurisdiction to review a licensing 
authority’s findings of fact ; (2) an ap pit- 

may raise any point relevant to the issues as 
to whether suitable transport facilities exist 
or are in excess of requirements; (3) an 
applt. may ar^e that a licensing authority 
wrongly exercised his discretion because it 
had been established before him tliat suitable 
transport facilities existed or were in excess 
of requirements. In this case the grounds of 
appeal sufficiently indicated a case which 
applts. wore entitled to make ; (4) it is 

doubtful whether the Appeal Tribunal has 
power to strike out a ground of appeal. 

(5) A haulage co. operating twenty-four 
vehicles under an A licence, claimed tonnage, 
applied for the authorisation of extra 
vehicles : — Held : having regard to the size 
of the fleet, one extra veFiicle should bo 
authorised for maintenance purposes. As 
to other extra vehicles, the evidence was 
insufficient. The failure of a pooling scheme 
is not evidence of need for additional vehicles. 
— Pour Amaloamatbd By. Cos. v. Foster 
Sc Co., Ltd. (1936), 24 Ry. & Can. Tr. Cas. 
265. 
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1698. Jurlsdlotion of Appeal Tribunal—To diimiss 
appeal — ^Non-appearance of applicant.]— JBe 

Sktth'b Appeal (1934), 22 By. & Can. Tr. 
Oas. 15. 

1699. To review findings of fact.] — ^P ower o* 

London, Midland & Scottibh By. Co., 
No. 1646, ante. 

1700. .] — Pour Ajialgamated By 

Cos. V, Poster & Co., Ltd., No. 1697, ante. 

1701. To rectify condition — ^Mistake of 

applicant.] — (1) where an appct. agreed to 
conditions attached to a B licence under mis- 
take, the Appeal Tribunal will rectify the 
mistake, & will make all such consequential 
amendments to the conditions as may be 
reasonable. 

(2) In proper cases letters will be admitted 
by the tribunal as evidence of the facts stated 
in them, though the authors of the letters 
are not called as witnesses nor cross-examined, 
but it is more satisfactory that facts should 
be proved by witnesses. 

(3) Where a confusion arose at the public 
inquiry owing to two names having the same 
pronunciation the Appeal Tribunal admitted 
new evidence to explain the confusion. 

. (4) The Appeal Tribunal has no jurisdiction* 
to order a comr. to enlarge the area for which 
a B licence is granted beyond the area men- 
tioned in the published application. — Ohar- 
MAN V. Southern By. Co. (1934), 22 By. & 
Can. Tr. Cas. 116. 

AnnotcUiana : — As to (2) Oonsd. London & North Eastern Ry. 
Oo. & London, Midland & Scott sh Ry. Oo. v, Qimson 
(1936), 24 Ry. & Can. Tr. Cas. 82. Refd. Hawker. Ltd. 
1 ). Great Western & London, Midland & Scottish Ry. Co, 
(1936), 23 Ry. & Can. Tr. Cas. 23. 

1702. To order Commissioner to enlarge area 

of licence.] — C harman v. Southern By. Co., 
No. 1701, ante, 

1703. To Issue B licence — Application lor A 

licence.] — It is not competent for the Appeal 
Tribunal to make an order on the licensing 
authority to issue a B licence when the 
application was for an A licence. Where an 
appct. intends to use vehicles normally based 
upon a number of different bases he must 
prove his case in respect of each base ; general 
evidence as to his operations over the whole 


traffic area is not sufficient. — L ondon & 
North Eastern By. Oo. v. Bobson (Gates- 
head), Ltd. (1935), 22 By. Sc Can. Tr. Oas. 233. 

AtmotaHons : — Thoroley Sc Son v. London, Biidland Sc 
Scottish Ry, Oo. ( 1935), 22 Ry. & Cau. Tr. Oas. 249. 
Four Amal^mated Ry. Cos. v. Foster Sc Co. (1936), 24 
Ry. Sc Can. Tr. Oas. 265. 

1704. Where doubt as to Jurisdiction of 

Commissioner.] — London, Midland & Scot- 
tish By. Co. v. Woodruff, No. 1660, ante. 

1706. To strike out grounds of appeal.] — 

Pour Amalgamated By. Cos. v. Poster Sc 
Co., Ltd., No. 1697, ante. 

1706. Extent.] — ^Great Western Sc London 

Midland & Scottish By. Cos. v. Smart, 
No. 1618, ante. 

1707. .] — The Appeal Tribunal allowed 

an appeal by an appct. to whom the licensing 
authority had refused a B licence, upon a 
ground neither raised in the notice of appeal 
nor argued before them. Special order as to 
costs. — Harris v. London, Midland & 
Scottish & London & North Eastern By. 
Cos. (1937), 25 By. & Can. Tr. Cas. 248. 

1708. Application for variation — ^Licence 

expired before hearing.] — London, Midland 
& Scottish By. Co. v. Lyner, London Sc 
North Eastern By. Co. v. Lyner, No. 1524, 
ante. 

1709. To refer to facts In previous appeal.] — 

.T. & E. Transport, Ltd. v, I^ondon, Mid- 
land & Scottish By. Co., No. 1527, ante.. 

1710. Costs.] — Gray & Dixon v. London, Mid- 
land Sc Scottish By. Co. Sc Palin, No. 1657, 
ante, 

1711. .] — Gbrrards Transport, Ltd. v, 

Norman B. Box, Ltd., No. 1624, ante. 

1712. Scottish practice.] — The Ct. of Session, 

in the exercise of its nobile officium^ ordered 
the extractor of the ct. to issue an extract 
of an order for costs made by Road Sc Bail 
Traitlc Appeal Tribunal sitting in Scotland, 
in the same manner as if it were a decree of 
the Ct. of Session . — Re London, Midland & 
Scottish By. Co. (1937), 25 Ry. Sc Can. Tr 
Cas. 257. 


CASE, ACTION ON THE. 

See Action ; Bailment. 
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CASE STATED. 

See Arbitration ; Magistrates. 


CATCHING BARGAIN. 

See Fraudulent and Voidable Conveyances. 


CATTLE, 

See Animals ; Commons ; Distress ; Highways ; Markets. 


CATTLEGATE. 

See Commons. 


CAVEAT. 

See Admiralty ; Executors. 
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CAVEAT EMPTOR. 

See oe Goods ; S-a.i-je: oe Laistd. 


CELLAR. 

Sec !Pubu:c Health ; Hates. 
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CHARITIES. 


Part I. — Charitable Purposes. 


1, Add. Annotations: — As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. FoUd. Be Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283. Refd. 
R. V. Income Tax Special Comrs., Rank’s 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 367 ; Brighton College 
r. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Oomrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs, 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142. As to (2) Consd. 
A.-G. V. National Provincial Bank, [1924] 
A. 0. 262 ; Verge v. Somerville, [1924] A. C. 
496 ; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121 ; R. v. Income Tax 
Special Comrs , Bxp. Headmasters’ Conference, 
Same v. Same, Fx p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 661 ; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 
Apld. General Medical Councils. I. R. Comrs., 
English Branch (’ouncil of General Medical 
Council V. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271 ; Be Grove- Grady, 
Plowden v. T/awrence, [1929] 1 Ch. 657; 
Hunter (Sir 0. B.) (1922) C *' Trust, 
Trustees v. I. R. Comrs. (1929), 11 Tax Cas. 
427. Consd. Girls’ Public Day School Trust r. 
Ereaut (1930), 99 L. .T. K. B. 643. Distd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. Consd. Master Mariners, 
Honourable Co. of, v. I. R. Comrs. (1932), 17 
Tax Cas. 298 ; Peterborough Royal Fox- 
hound Show Society v. I. R. Comrs., |1936] 
1 AH E. R. 813 ; Scottish Flying Club, Ltd. v. 
I. R. Comrs. (1935), 20 Tax Cas. 1. Refd, 
Barberv. Chudley (1922), 92 L. J. K. B. 711 ; R. 
V. Income Tax Special Comrs., Ex p. Rank’s 
Tnistees (1922), 127 L. T. 651 ; Be Hum- 
meltenberg, Beatty v. Ijondon Spii’itualist h; 
Alliance, [1923] 1 Ch. 237 ; Be Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 
Be Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; Be Gray, Todd v. 
Taylor, [1925] Ch. 362 ; I. R. Comrs. v. Falkirk 
Temperance Caf6 Trust (1926), 11 Tax Cas. 
353 ; I. R. Comrs. v. Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
V Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 336; Scottish Woollen Technioai 
College, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas. 139; Be Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Luipaard’s Vlei 
Estate & Gold Mining Co. v. I. R. Comrs., 


[1930? 1 K. B. 693; Be Smith, PubUc 
Trustee v. Smith, [1932] 1 Ch. 153 ; Be 
Spence’s EsDite, Barclays Bank, Ltd. v. 
Stockton-on-Tees Corpn., [1937] 3 All E. R. 
684 ; Re Ashton, Westminster Bank v. 
Farley, [1938] (^h. 482. 

la. ,] — Verge v. Somerville, No. 199b, post, 

2. Add. Annotations : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 268 ; Be Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

3. Add. Annotation : — Refd. A.-G. v. London & 
Home Counties .Joint Electricity Authority. 
[1929] 1 Ch. 513. 

3a. Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sulHciently pro- 
vided for without the gift, the gift must be 
applied cy prhs . — Be King, Keiiu v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

AniMtation : — As to (3) Folld. Ut Robertaon, CoUn v. 
Chamberlin, [1930] 2 Ch. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, the trust must be capable of being 
administered A; controlled by the cb. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Be Hummi5LTENBERO, 
Beaity V, London SpniiTUALisTio Alliance, 
[1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 313. 

AvnotatUms :-~QowEL. 1. i{. Comra. v. Temjmrauoe Council 
of ChriHUan Churohea of England & Wales (192(1), 136 
L. T. 27. Apprvd. lie Grove-Crady, Plowden v. Lawrence, 
[1929] 1 Ch. :»57. 

4b. .] — Be Olio ve-G RADY, Plowden 

V. Lawrence, No. 2[)8a, post. 

12a. Beneficiaries formerly helped 

by testator.] — Be Shepherd, Smithbm v. 
Shepherd (1921), 152 L. T. Jo. 18. 

21a. Widows with children dependent on 

them — Valid.] — A testator bequeathed a sum 
of money to tnistees upon trust to invest 
it & to use the income of the investments 
“ in providing annual allowances of forty 


PART I. SECT. 1. 

1 vl. EdateDiUyAaaessmentAcl, 

1914, a. 8 (5).l — The word “charitable “ 
In the above sect. Is to be oonatmed In 
ita legal & not Its popular sense. — 
CHESTERMiLN V. FEDERAL COBkfR. OF 
Taxatton. [19261 A. C. 128: 9.'» L. .1. 
P. O. 39; 134L.T.360; 42T.L.R. 121. 
—AUS. 

3 ii. Purpose not source .] — In 


determining whether a gift to an assocn. 
is a gift for charitable pun*0He8, the ct. 
may Inquire lnt.o the onjoets of the 
assocn. & if these are found to be 
charitable within Btat. Elic. the ct. 
may hold the gift to be for charitable 
purposes. — P erpetual Trustee Co., 
Ltd. V. Shkllet (1921), 21 8. R. 
N. 8. W. 426 ; 38 N. 8. W. W. N. 132, 
— AUS. 


•0. India — Am dumdum of Emjliah 
lav).\ — In inatUuK relating to public 
charitable tnwtn, the cts. in India 
would i>e governed i>y principles & rules 
of English law iic practice on the «ub- 
iect, unless the English law or praxjtico 
IS inconsistent with the rules & practice 
of the Indian ots. — Shivramdas v. 
Neuurkab, I. L. R., [1937 ] Bom. 843.— 
IND. 
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pounds each to widows or ^insters in Eng- 
land whose income otherwise shall not be 
less than eighty or more than one hundred 
& twenty pounds per annum. . . The 
provision continued : “ . . . preference shall 
be given to widows with you^ children i 
dependent on them. ...” : — Held : the 
provision was in substance for^ widows of 
small means with young children dependent 
on them & createa a valid charitable trust. 
— Re De Carteret, Forster v. Db Car- 
teret, [1033] 1 Ch. i03; 102 L. J. Ch. 62 
148 L. T. 188; 48 T. L. R. 665 ; 70 Sol. Jo. j 
474. 

22. Add. Annotation : — FoUd. Re Lucas, Rhys v. 
A.-a., [1922] 2 Ch. 62. 

23. -Add. Annotation : — Refd. Verge v. Somerville, ! 

[1924] A. C. 490. ! 

23a. Trade union oertifled to be war I 

charity — Necessity for registration under War j 
Charities Act, 1916 (o. 43).]-—The National 
Iveague of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & pfts by the public, was certified by 
the Chanty Comrs. as a charity for the blind, 
bub had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from members of the public : — Held : the 
, Ijeague was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirmed. — 
Barber v. Chudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 706 ; 87 J. P. 09 ; 21 L. G. R. 
114, D. 0. 

28b. “ Oldest respectable Inhabitants '' — 

Valid.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to ” the oldest 
respectable inliabitants in G, to the amount 
of he, per week each ” : — Held : the amount 
of the gift implied poverty, &, coupled with 
the use of the word ” oldest,” Implying age, 
was sufilcient to render the gift a good 
chariLible bequest. — Re Lucas, Rhys v. 
A.-G., [19221 2 Ch. 62 ; 91 L. J. Ch. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Annotations : — Contd. Re Forster, GoUatly v. Palmer, [1938] 

3 All E. R. 767. Reid. 2tc Roadley, Ivoson v. W^efield, 
[1930] 1 Ch. .'•24. 

23c. Disabled soldiers of former enemy 

country — Valid.] — Testator devised & be- 
q^ueathed the residue of his property ” to the 
German Govt, for the time being for the 
benefit of its soldiers disabled in the late 
war ... in the event of this . . . being 
for any reason held to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, upon 
trust to retain thereout for himself absolutely 
the sum of £1 ,000 ... & upon trust as to the 
residue to apply the same at his discretion 


dt in such maimer as he may think fit for the 
benefit of any disabled Boers who have 
suffered through the South African War. 

. . The German Govt, had notified its 
willingness to accept the legacy if it should 
be held to be valid ; General Smuts had also 
expressed his willingness to accept the 
alternative trust should it become effective. 
Upon a summons asking the ct. to determine 
whether the devise & bequest to the German 
Govt, was void for uncertainty or otherwise : 
wise: — Held: (1) the gift did not fail for 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
policy ; (3) the trustee being abroad, the ct. 
had no power to direct a scheme, & in such 
cases the practice was to hand over the fund 
to be applied according to the trusts of the 
will. 

(4) A scheme directed by this ct. in rela- 
tion to ^ts for charitable purposes is not 
necessarily or, 1 think, generally, a scheme^ 
for the application of the fund cy-pria 
(Maugham, J.). — Re Robinson, Besant v. 
German Reich, [1931] 2 Oh. 122 ; 100 

L. J. Ch. 321 ; 145 L. T. 264 : 47 T. L. R. 264. 

.AnnokUions : — 4« to (2) Consd. Keren Kayemetb Le Jii^roel, 
Ltd. V. I. R. Conira., [19311 2 K. B. 465. Oenerally, Refd. 

’ He Colonial Bishoprics Fund. 1841, [1935] Ch. 148 ; I. R. 
Comrs. u. Gull. [1937J 4 All K. R. 290. 

27. Add, Annotation : — Consd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Ch. 52. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion : — 
Held : both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty. — Re Rayner, Cloutman v, Rbg- 
NART (1920), 89 L. J. Ch. 309 ; 122 L. T. 577 ; 
84 J. P. 61. 

28. Add. Annotation : — As to (1) Apld. Wemher’s 
Charitable Trust (Trustees) v. I. R. Comrs., 
[1937] 2 AU E. R. 488. 

29. Add, Annotation : — Consd. Re Lucas, Rhys 
V, A.-G., [1922] 2 Oh. 62. 

80. Add. Annotation : — Consd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 

30a. Infirm, sick & aged priests.] — The testatrix 
bequeathed £200 payable annually out of the 
income of her residuary estate to the treasurer 
of a society for the relief of infirm, sick & 

j aged Roman Catholic secular priests in the 
C. diocese. It was contended that this was 
a good charitable gift, on the grounds (i) that 
it was a trust for the relief of poverty, & 
(ii) that it was a trust for the advancement of 
religion: — Held: (1) the funds were not 
clothed with a trust for the relief of poverty ; 


PART I. SECT. 2. SUB-SECT. 1. 

b 1. Indigent genitewomm .] — 

Reid: a true charitable bequest. — 
Re Cami^bblLh Fkapock v, Ewsn, 
[1930] N. Z. L. R. 713.— NJS. 

•b. ** Wounded it disabled soldiers ** 
— “ Home for tuounded sailors ,**} — 
Testatrix, by a wlU execute In 1921, 
directed her trustees to pay out of 
the moneys representing her net 


residuary estate (inter alia) ** To the 
Wounded & Disabled Soldiers of New 
Zealand the sum of four hundred 
pounds,** & *• To a home for Wounded 
Sailors of the British Empire the sum 
of one hundred pounds.’* (All parties 
agreed that the latter was a good 
charitable gift) .* — Held : as the gift 
to *' the Wounded Sc Disabled Soldiers 
of New Zealand ** was not to individuals 
but to a section of the public, it was a 
charitable gift ; A, although It was a 
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gift direct, the absence of anything 
directly constituting a trust was 
immaterial as the ot. could constitute 
the trust ; the gifts to *' a home for 
Wounded Sailors of the British 
Empire ** disclosed a general intention 
lo favour of oharlty. & did not fail 
because tbe object of such gift might 
be unoertalu. — Be Sdoionds, Public 
Trubtkr V, Stonk, [19381 N. Z. L. R. 
Supp. 172.— N.Z. 
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(2) they were clothed with a trust for the 
advancement of religion. — Be Pokstbr, Gel- 
lATLY V. Palmer, [1938] 3 All E. R. 767 : 64 
T. L. R. 1080 ; 82 Sol. Jo. 647. 

84a. Distributing coal & making loans to 

poor d& deserving inhabitants.] — Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ** Coal Fund,’* the Income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think 6t, & to hold the rest of his 
residuary estate as a “ Loans Fund ** & to 
apply the capital & income thereof, under the 
direction of the committee, “ in making 
loans to poor‘& deserving inhabitants of the 
parish of F. in manner hereinafter provided.** 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the ‘ Loans Fund * 
over & above £500 A not required for loans 
shaU be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof m loans if & when required ** : — Held : 
(1) the will displayed a general charitable 
intention & contained an Immediate & . 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulai beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; | 

(3) the doctrine of cy-pris could be at once 
applied, if necessary, to any surplus income 
aftor the period allowed by law for accumula- 
tion had expired. — Be Monk, Giffen v. 
WEDD, [1027] 2 Ch. 197 ; 96 L. J. Ch. 296 ; 
137 L. T. 4 ; 43 T. L. R. 256, 0. A. 

Annotation : — As to (1) BeM. 1. H. Comrs. v, Roberts Marine 
Mansions Trustees (1927), 43 T. L. R. 270. 

86. Add. Annotation : — Retd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

42a. Maintenance of patients from par- 

ticular parish.] — A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment & directed that the yearly income 
thereof should be applied “ in payment of the 
expenses & maintenance of patients from the 
arishes of *’ S. & 8. to & at two named 
ospitals or either of them ; — Held : the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest. — Re Roadley, 
IvESON V. Wakefield, [1930] 1 Oh. 624 ; 99 
L. T. Oh. 232 ; 144 L. T. 64 ; 46 T. L. R. 216. 

45. Add. Annotaiione: — Apld. I. R Comrs. v, 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. FoUd. Re Chaplin, Neame v. 
A.-G. (1932), 76 Sol. Jo. 676 ; Re James, 
GrenfeU v. HamUton (1932), 48 T. U R. 260. 
Refd. Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; Re 
De Castcret, Forster v. De Carteret, [1933] 
Ch. 103. 


46. Add. Annatalions : — Consd. Be Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Apld. Re De Carteret, Forster 
V, De Carteret, [1933] Ch. 103. Refd. 
Blackwell v. Blackwell, [1929] A. C. 318. 

47a. Nursing home — Persons of moderate means — 
Gift oharitable.l — Testator made the fol- 
lowing gift in his will : ** 1 give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my wiD to : 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
8ome moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities institutions as the 
exors. in their absolute discretion shall think 
fit ; & I direct that such residue shall by 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shores &; pro- 
portions as my trustees shall dettirmine.** 
It was admitted that the objects under (b) 
&. (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : ( I ) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would ftocessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable A; non -charitable objects 
as the exors. should think fit were not 
exclusively cha.ritable, A therefore though a 
trust for charitable A non -charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes A another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — 
Re Glarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
483 ; 67 Sol. Jo. 680. 

Annotation: — Aa to (1) Apld. lie Do Carteret, Forster v. 

Do Carteret, [1933] Ch. 103. 

47b. ** Horae of Rest ’* — Lady teachers — Valid.] — 

Re Estlin, Prichard v. Thomas, No. 45, 
ante. 

47c. Sisters of a Community A Clergy — Valid.] 

— Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest 
for the Sisters of a Community, for the Clergy 
of the Diocese of Truro, A such persons as the 
Mother Superior of the Community should 
nominate A appoint, A bequeathed £6,000, 
the Ihterest of which should be applied to 
repair the house A maintain A support the 
Inmates. The Sisters of the Community 
were engaged on charitable work A their 
individu^ incomes were pooled. It ^as 
doubtful whether it was practicable to carry 
on the Home of Rest with the resources avail- 
able : — Held : (1) the devise A bequest were 
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a good charitable trust ; (2) the Sisters & 
the Clergy were good objects of a charity ; 

(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 

& to do otherwise would be a breach of trust ; 

(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, & if so to settle a scheme ; (6) & if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-pris. — Re Jambs, Gren- 
fell V, Hamilton, [1932] 2 Oh. 25 ; 101 
L. J. Ch. 206 ; 146 L. T. 628 ; 48 T. L. R. 
260 ; 76 Sol. Jo. 140. 

Annotation: — As to (1) FoUd. Re Chaplin, Neame v. A.-G., 

76 Sol. Jo. 576. 

47d. For means of physical & mental re- 

cuperation — Valid.] — Testator devised & be- 
queathed to his trustees a freehold house, its 
contents, & funds representing the net 
residue of his estate upon trust to establish 
& found a charity “ to provide a Home of 
Rest that shall afford the means of physical 
&/or mental recuperation to persons in need 
or rest by reason of the stress & strain caused 
or partly caused by the conditions in which 
they ordinarily live &i/or work.” The same 
clause provided that the trustees should apply 
to the ct. or the Charity Comrs. for a scheme 
in respect of the charity & also specified 
testator’s further wishes with regard to the 
charity, but provided that if the ct., the 
Charity Comrs., or the ti ustees considered 
those wishes in any respects impracticable 
or difficult to realise, in those respects they 
were not to be regarded as binding on or 
fettering the discretion of the ct. the Charity 
Comrs., or the trustees in the provision or 
alteration of a scheme. One of those wishes, 
expressed also in the same clause, was that 
in considering the suitability of a candidate 
for admission to the home the candidate’s 
financial position should not be taken into 
account ; another was that persons admitted 
might be required to pay according to their 
means for board, lodging other benefits 
&, where reasonably possible, for medical 
attendance & treatment, for which, however, 
the funds of the home might be drawn upon 
at the trustees’ discretion : — Held : these 
were valid charitable trusts. — Re Chaplin, 
Neame v. A.-G., [1933] Ch. 115; 102 

L. J. Ch. 56 ; 148 L. T. 190 ; 76 Sol. Jo. 
676. 

48. Add. Amwiaiiona : — Consd. Chesterman v. 
Federal Taxation Comr. (1025), 42 T. L. R. 
121. Apld. Ra Williams, Public Trustee v. 
Williams, [1927] 2 Oh. 283. Consd. Re Pre- 
vost, IJoyds Bank v. Barclays Bank, [1930J 
2 Ch. 383. Retd. Geologists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271 ; Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 

2 Oh. 173 ; Re Patten, Westminster Bank v. 
Carlyon, [1929] 2 Oh. 276 ; Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. 

40. Add, Annoiaiions : — Consd. Chesterman v. 
Federal Taxation Comr. (1926), 42 T. Li. R. 
121. Apld. He Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Held. Geologists’ 

Assocn. V. I, R. Comrs. (1928), 14 Tax Cas. 

• 
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271 ; Be Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173 ; Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

50. Add, Annotations : — As to (1) Refd. Re 
Stratton, Stratton v, A.-G., [1930] 2 Ch. 161 ; 
Re Ashton, Westminster Bank v. Farley, 
[1938] Ch. 482. As to (2) Consd. Geologists’ 
Assocn. V, I. R. Comrs. (1928), 14 Tax Cas. 
271. Refd. Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173. As 
to (2) Refd. Re Bain, Public Trustee v. Ross, 
[1930] 1 Ch. 224. 

67. Add Annotation : — As to (2) Apld. Be Gray, 
Todd V. Taylor, [1926] Ch. 362. 

62. Add. Annotation : — ^^Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 

66. Add. Annotation : — Refd. Brighton College r. 
Marriott (1924), 69 Sol. Jo. 229. 

68. Add. Annotations .—Apld. Re Hood, Public 
Trustee v. Hood (1930), 143 L. T. 691. 
Consd. Bonar Law Memorial Trust v. I. R, 
Comrs. (1933), 49 T. L. R. 220. Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 

• 68a. Advancement of Christian principles.] — H. 

died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 
” Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas 1 believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise extinguish the drink traffic.” 
The public trustee issued a summons tq have 
it determined whether that g^t in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin ; — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

Temperance itself is undoubtedly a charit- 
able object (Lawrence, L.J,). — Be Hood, 

SUB-SECT. 4. 

employers employees — Valid.]~ Rc Oobbbtt (1921), 17 
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PCTBIJO Teustbb r. Hood, [19311 1 Ch. 240: 
100 L. J. Ch. 116; 143 L. T. 691 ; 46 T. L. B. 
671 : 74 Sol. Jo. 649, C. A. 

Annotation : — Consd. Bonar Law Memorial Trust v. I. R. 

Ooinrs. (1933), 49 T. L. R. 220. 

69. Add, Annotations : — Held. Re Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Oh. 258 ; Geolocrists’ Assocn. 
V, I. R. Comrs. (1928), 14 Tax Cas. 271. 

70. Add. Annotations: — Distd. Wember’s Charit- 
able Trust (Trustees) v. I. R. Comrs., 11937] 
2 All E. R. 488. Refd. Re Ward’s Estate, 
Ward V. Ward (1937), 81 Sol. Jo. 307. 

70a. Zoology — Zoological Society of London- 
Valid. ] — The objects of the Zoological 
Society of London as defined by its Charter 
are “ the advancement of zoology & animal 
physiology & the introduction of new & 
curious subjects of the animal kingdom ’’ : — 
Held : the first object was clearly educational 
& the second object, being on construction 
merely in aid of the first, was also educational 
&, aemhle, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
found necessar 7 to provide its pupils with 
food & amusement. The second object 
necessitated involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply tlie income for “ the 
upkeep & improvement of the Zoological 
Gardens, & tor the objects of the said 
Society,*’ was a good charitable gift not 
void for perpetuity. — Re Lopes, Bence, 
Jones v. Zoological Society of London- 
[1931] 2 Ch. 130 ; 100 L. J. Ch. 205 ; 146 
L. T. 8 ; 46 T. L. R. 677 ; 74 Sol. Jo, 58L 
70b. Children’s outing.] — Re Ward’s Ksj ate, 
Ward v. Ward (1937), 81 Sol. Jo. 397. 

78b. Trust to erect national theatre — & revive 

English classical drama — Valid,] — (1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
foi-ming Shakespeare’s plays, reviving English 
classical drama, & stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion ixiferred to by 
Lord Macnaghten in Income Tax Special 
Purposes Comrs. v. Pemset, [1891] A. C. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within, 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity : — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 

PART I. SECT. 4, SUB-SECT. 1. 

MU Wakf .\ — A trust in the senae of 
being an obligation attached to the 
ownership of the property is known to 


well as by income from endowment, &; not- 
withstanding that there was an interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
8. 62 ; &; as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Shakespeare Memorial 
Trust, Lytton (Earl) v, A.-G., [1923] 2 Oh. 
389; 92 L. J. Ch. 651 ; 130 L. T. 66; 39 
T. L. R. 610, 676 ; 67 Sol. Jo. 809. 

73b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — Testator by liis will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide “ a pennyworth of sweets 
each for all boys & girls below the age of 
fourteen resident witliin the parish,” & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages ; — Held : since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift, was not charitable & was 
void, but the gift to provide prizes for the 
best -kept gardens tt cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pleasants, Pleas- 
ants V. A.-G. (1923), 39 T. L. R. 875. 

Am/wUition: — Retd. I. 11. OomrH. i>. Yorkiliire Agricultural 

' Soc., 119281 1 K. B. on. 

75. Add. Annotations: — Apprvd. Chesterrnan v. 
Federal Taxation Oornr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Ch. 283. Consd. GeoJogists’ 
Assocn. V. 1. R. Comrs. (1928), 14 Tax Oas. 
271 ; Re Barc’lay, Gardner v, Barclay, 
8teuart v. Ba?’clay, [1929] 2 Ch. 173; 
Prevost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 383. Refd. Re P/itten, Westminster 
Bank i’. Carlyon, [1029] -2 Ch. 276 ; Re Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 

75a, .] — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St, D. & B., the rector of 
L. &. the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : ‘‘If for any sufficient 
reason, whether disendowrneni may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 

more historical than legal. — SVER 
Shah Mohamad Kazim v. Sved Abi 
Saohir (1931), I. L. R. 11 Pat. 
288.— 'IND. 


& recogmlAed by the Muhammadan 
Law. The distinction between an 
English trust for charitable & religions 
purposes Sc a Muhammadan walcf is 

69 



Cases 76a— 89. 


English and Empibe Digest Supplement. 


administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St, D.** : — 
Held: the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, &: the gift in clause 3 was a 
valid charitable gift. — Re Williams, Public 
Tbusteb V, Williams, [1927] 2 Ch. 283 ; 90 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 606. 

Re Bain, Public Trustee v. Hose, [1930J 

78. Add, Annotaiiona : — Refd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923) 
2 Ch. 407 ; Re King, Kerr v, Bradley, [1923] 
1 Ch. 243. 

78a. .] — .A testatrix who died 

domiciled in England, leaving property in 
both England & the United States, by her 
will gave a legacy, of 10,000 dollars or the 
equivalent thereof in sterling at current rates 
of exchange to the rector & churchwardens 
or other the governing body of C. Church for 
the purpose of keeping the burial ground & 
monument therein to her late husband & 

^ herself in good & sufficient repair for the 
maintenance of the church & the decorations 
thereof. Testatrix, who lied in 1926, was 
buried in C. cemetei^ immediately adjoining 
the churchyard, which had long been closed 
for burials, in the same p'ave as her husband: 
—^Held: a valid charitable bequest, to be 
divided equally between the vicar & church- 
wardens of C. Parish Church as the con- 
trollers of the church & churchyard & the 
Borough Council as managers & owners of the 
cemetery. — Re Eighmib, Colbournb v, 
Wilks, [1036] Ch. 624 ; 104 L. J. Ch. 254 ; 
153 L. T. 295 ; 61 T. L. R. 404. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.] — ( 1 ) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 
ublic was not rendered invalid by Roman 
atholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms : “ To 

the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus . . . ** : — Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G/s death absolutely. — 


Re Barclay, Gardner v, Barclay, Stbuabt 
V, Barclay, [1929] 2 Ch. 173 ; 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 46 T. L. R. 406, C. A. 

Annotation f — OeneraUy, Befd. Re Stratton, Knapman v, 

A.-G. (1930), 47 tTl. R. 82. 

80a. .] — Re Eighmib, Colbournb v. 

Wilks, No. 78a, ante, 

81a. Upkeep of chapel & school — Includes 

maintenance of services & Sunday school.] 

— A testator by his will, after giving certain 
specific legacies including one of £50 to the 
K, H. Baptist Chapel, directed that a trust 
be created with the remainder of his personal 
Sd real estate “ for the payment from the 
income thereof of the following legacies, viz., 
£25 per annum to M. L., £100 f)er annum to 

J. L., & the balance of the mcome to be 
divided equally between my two sisters C. P. 
& M. H. . . . On the death of the last 
surviving legatee under the tinist I direct 
that the income be devoted to the upkeep of 
the K. H. Baptist Chapel & school & for the 
provision of prizes for the scholars of both 
sexes.” A summons was taken out to 
determine (i) whether the gift was a good 
& valid bequest of the whole of the residuary 
estate or whether it failed to any & what 
extent. The only school attached to the 

K. H. Baptist church was a Sunday school 

in connection with which book prizes were 
awarded. It was contended that such a 
school was not what testator had in mind, 
& that, even if it was, the upkeep of the 
chapel & school would not exhaust the 
income of the residuary estate the capital 
of which amounted to some £29,500, with the 
result that the balance of the income which 
was not used for that purpose must be held 
to be undisposed of by the will ; (ii) how, in 
view of the fact that, at the date of the 
summons, the testator’s two sisters, both of 
whom had survived the testator, had both 
died, the income of the testator’s estate 
thereby set free should be disposed of until 
the death of the survivor of the other 
annuitants, M. L. & J. L. ; — Held : (1) there 
was a good charitable bequest of the whole of 
the testator’s residuary estate in favour of 
the K. H. Baptist Chapel & school & the word 
school included Sunday school ; (2) the 

personal representatives of testator’s two 
sisters were entitled to the surplus of the 
income, after providing for the annuities to 
M. L. J. L., until the survivor of M. L, 
& J, L. had died ; (3) “ upkeep ” of the 
chapel did not mean merely keeping the 
premises in repair, but included all the 
expenses necessarily incurred in providing 
the chapel services & maintaining, in a broad 
sense, the Sunday school. — Re Strickland’s 
Will Trusts, National Guarantee & 
Suretyship Assocn., Ltd. v, Maidment, 
[1936] 3 All E. R. 1027 ; [1937] 3 All E. R. 
676. 

82. Add, Annotation : — Reid. Re Tetley, National 
Provincial & Union Bank of England v, 
TeUey, [1923] 1 Ch. 268. 

89. Add* Annotations: — As to (1) Apld. Geolo- 
gists’ Assocn. V, I. R. Comrs. (1928), 14 Tax 
Cm, 271. Consd. Re Bain, Public Trustee 
V. Ross (1929), 45 T, L. R. 617. Reid. Re 
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1 ina Society — Valid ,] — ^A gift to the I 
True OhntUan Churoh Publithliur 
I Society, which diateminatefi the religi- I 
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ous teaching of Swedenborg, is a valid 
charitable bequest . — Re Knight, f 1937 ] 
2 D, L, R, 286 ; O. R. 462.— CAN. 
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Williams, Public Trustee v. Williams, [1927] 
2 Oh. 283. 

90. Add, Annotation -Generally, Refd. Re Monk, 
Gififen v. Wedd, [1927] 2 Oh. 197. 

91a. .] — testatrix by her will gave all the 

residue of her estate to her exors. for the 
assistance of such schemes of the Church 
Army & the Salvation Army & in such 
amounts as her exors. should in their absolute 
discretion think fit : — Held : there was a 
valid charitable gift, as both the Church Army 
& the Salvation Army had as their defined 
objects the relief of poverty & the promotion 
of religion, both charitable objects within the 
Statute of Elizabeth. — Re Smith, Walker 
V. Battersea General Hospital (1938), 64 
T. L. B. 851 ; 82 Sol. Jo. 434. 

91b. Church Army.] — Re Smith, Wai.ker t;. 
Battersea General Hospital, No. Ola, 
ante. 

94. Add, Annotation : — Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistio Alliance 
(1923), 92 L. J. Ch. 326. 

105a. Infirm, sick & aged.] — Re Forster, 

Gellatly V. PAi-TviER, No. 30a, ante. 

106. Add. Annotations : — Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173 ; Re Caus, Lindeboom v. Camille, 
[1934] Ch. 102. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 

106a. .] — A Roman Catholic testator by 

his wiU bequeathed “ £1,000 for Masses, 
foundation & others *’ & also devoted four 
houses “ for one foundation Mass to be said 
for my soul & the souls of my parents & 
relatives during the space of twenty-five 
years,” & directed that the property .should 
revert to a named church. Evidence was 
given that by a ” foundation Mass ” was 
intended a Mass the saying of which was to 
be paid for out of the interest of an invested 
fund, so that unless the gift was charitable 
it would be void for perpetuity : — Held : a 
gift for the saying of Masses is charitable as 
being for the advancement of religion (a) be- 
cause it enables a ritual act to be performed 
which is the central act of the religion of a 
large proportion of Christian people, & (6) be- 
cause it assists in the endowment of priests 
whose duty it is to perform the acl, — Re 
Caus, Lindeboom v. Camille, [1934] Ch. 


162 ; 103 L. J. Ch. 49 ; 160 L. T. 131 ; 60 
T. L. B. 80 77 Sol. Jo. 816. 

110a. Invalid.] — Walpool’s Case 

(1349), Duke, 96. 

Annotations: — Oonsd. Adams & Lambert’s Case (1602), 4 
Co. Rep. 104b. Refd, Heath v. Chapman (1854), 2 Drew. 
417. 

114. Add. Annotations : — Consd. Blackwell v. Black- 
well, [1929] A. 0. 318. N.F. Re Caus, Linde- 
boom V. Camille, [1984] Ch. 162. 

116. Add. Annotation : — N.F. Re Caus, Lindeboom 
v. Camille. [1934] Ch. 162. 

118. Add. Annotation : — N.F. Re Caus, Lindeboom 
v. CamiUe, [1934] Ch. 162. 

119. Add. Annotations : — N.F. Re Caus, Linde- 
boom V. Camille, [1934] Ch. 162. Refd. 
Blackwell v. Blackwell, [1929] A. C. 318. 

120. Add. Annotation : — N.F. Re Caus, Lindeboom 
V. Camille, [1934] Ch. 162. 

128a. For benefit of church open to public — 

— Valid.] — Re Barclay, Gardner v. Bar- 
clay, Steuart v. Barclay, No. 79a, ante. 

129. Add, Annotations : — Consd. Chestorman v. 
Federal Taxation Corar. (1925), 42 T. L. R. 
121 ; Geologists* Assocn. v. I. B. Comrs. 
(1928), 14 3'ax Cas. 271 ; Re Prevost, Lloyds 
Bank v. Barclays Bank, [1930] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v. Williams, 
[1027] 2 Ch. 283 ; Re Barclay, Gardner v. 
Barclay, Steuart v. Barclay, [1920] 2 Ch. 173; 
Re Patten, Westminster Bank v, Carlyon, 
[1020] 2 Ch. 276 ; Re Bain, Public Trustee v. 
Boss, [1930] 1 Ch. 224. 

l80. Add. Annoiaiion : — Consd. Re Barclay, 

Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173. 

135. Add. Annotations : — Consd. Blackwell v. Black- 
well, [1929] A. 0. 318. Refd. Re Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

144. Add. Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. B. Comrs., [1931] 2 
K. B. 465. 

145. Add. Annotation: — Refd.Keren Kayemeth Le 
.lisroel, Ltd. v. I. R. Comrs., [1 931 ] 2 K. B. 465. 

162, Add. Annotation : — N.F. Re Caus, Lindeboom 
V. Camille, [1934] Ch. 162. 

155. Add. Annotations: — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. Refd. Re Caus, 
Lindeboom v. Camille, [1934] Ch. 102. 


PART L SECT. 4, SUB-SECT. 6. 

%. For [19191 1 I. R. 443 ” read 
*11919] II. R. 316.” 

PART I. SECT. 4, SUB-SECT. 7. 

106 xi, .] — A beqnoet for 

the saying of maaaes for the repose of 
souls is not in this Province void as 
saperstittous. A bequest of the residue 
of testator’s estate (oonslfiting of both 
realty & personalty) to a church, ” to 
be Invests & kept Invested ... for 
ever & the interew ... to be applied 
& expended . . . for the saying of 
holy masses ... for the repose of the 
sou] of testator & hJs descendants for 
ever " : — Held : ineffective as creating 
or tending to create a perpetuity, & 
not a charitable nse. SerrioU : in any 
case the personalty alone would have 
been applicable to the trust declared. — 
Re Zbaoman (1916), 37 O. L. R. 536.— 
CAN. 

106 xlL .1 — A bequest of 

the annual Income of a trust fund to 
a prtest for the saying of maiHien In 


perpetuity Is valid as a ohorltable trust 
& thus outside the soope of the rule 
against perpetuities. — Re Hali.I8T, 
[19321 4 D. L. R. 516; O. It. 486.— 

CAN. 

114 iv, .) — Testator (who 

died within three months from the 
date of the execution of his will) 
directed his interest in a farm of land 
to be sold, & out of the proceeds of the 
sale a sum of £200 to be set apart & 
given to the parffth priests & curates 
of O. Roman Cathouc Church to be 
invested by them ; the principal to 
remain invested for all time in the 
names of the successive parish priests 
& curates of C., the interest thereof to 
be applied in saying masses for the 
repose of testator’s soul. After be- 
queathing a pecuniary legacy, testator 
gave the rest, residue & remainder of 
Els prox>erty to the Abbot of M., & the 
Franciscan Friars in C. In equal shares 
for the purposes of having masses said 
for the repose of his soul in M. Sc 0. 
At the dates of the execution of the 
wUl $c of the death of testator the same 
person was Abbot of M. & the same 
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three Franciscan Friars wore resident 
in C. : — Held : ( 1 ) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations & Bequests Act, 
7 & 8 Viet. c. 97 ; 02) In reference to 
the gift of residue so far as It consisted 
of pure personalty, there was a gift of 
ono-half to the person who filled the 
office of Abbot of M. at the date of 
testator’s death in his Individual 
capacity for the offering up of mosses 
Sc same was valid ; there was a gift of 
the other half for the offering of masses 
to a specified body, because they were 
members of the Order of Franciscan 
Friars bound by monastic vows, which 
was void as contrary to the policy of 
Catholic Relief Act, 10 Goo. {, o. 7.— 
Bubkb V. Power, [1906] 1 I. It. 119.— 
IR. 


PART I. SECT. 4, SUB-SE(7r. 12. 

sd. ** Service of my Lord At Meuder ” — 
Valid.}— The gift to trustees of moneys 
** to bo employed In the service of my 
” Lord & Maister ” la a good charitable 
gift . — Re Brewer, Souoitor-Genkrai. 
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167. Add, AnnoicUiona : — Aa to (1 ) Cotisd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1023] 2 Ch. 407 ; Re Davis, 
Thomas v. Davis, [1023] 1 Ch. 226. Refd. 
Re Tetley, National Provincial & Union Bank 
of England r. Tetley, [1923] 1 Ch. 268 ; Re 
Grove-Orady, Plowden v. Lawrence, [1929] 
1 Ch. 657 ; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 

163. Add, Annotation Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

164. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

166. Add, Annotation : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v, I. R. Conors. (1031), 47 
T. L. R. 461. 

172. Add, Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

. 176. Add, Annotation : — Refd. Re Smith, Public 
Trustee t?. Smith, [1932] 1 Ch. 163. 

179. Add, Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. 

183. Add, Annotation : — Dlstd. Re Gwyon, Public 
Trustee v, A.-G. (1929), 40 T. L. R. 96. 

After this case add : — Compare, No. 217b, podl, 

183a. Gift for purchase of site & erection of 

public hall.] — By his will G. O. S. gave his 
collection of arms antiques to the corpn. 

, of a certain town on condition that they 
deposited the same in one of the rooms of the 
public hall thereinafti r mentioned, where 
the collection should be open to inspection 
by the public. '!rhe testator gave the whole 
of his real & residuary personal estate to his 
exor. & trustee upon trust for sale <fe con- 
version <fe, subject to the payment thereout of 
his funeral & testamentary expenses & debts 
certain legacies A the setting apart of a 
sum to provide for a ceiiain annuity 
mentioned in the will, upon trust to apply the 
proceeds of sale in the jjurchase of a suitable 
site in the said town in or towards the 
erection on such site of a public hall, which 
site & hall when completed should bo pre- 
sented by his trustee to the said corpn. to be 
used by them for such public purposes as 
they might consider desirable ; — lleJd : 
(1) the reference to “ x>Dblic purposes ” in the 
will was limited to public purposes for the 
beneUt- of the inhabitants of the particular 
borough mentioned in the will & excluded any 
possibility of the hall being used for private 
jiurposes. The gift for the y)urchase of a site 
& tlie erection thereon of a public hall to be 


presented to the corpn. was therefore a valid 
charitable gift ; (2) the object of the bequest 
of arms & antiques was an educational object 
& the bequest was charitable. — Re Spence, 
Barclays Bank, Ltd. v, Stockton-on-Tees 
Corpn., [1938] Ch. 96 ; [1937] 3 All E. R. 
684 ; 107 L. J. Ch. 1 ; 63 T. L. R. 961 ; 81 
Sol. Jo. 050. 

183b. Gift of antiques for exhibition in public 

hall.] — Re Spence, Barclays Bank, Ltd. v, 
Stockton-onTees Corpn., No. 183a, ante, 

191. Add* Annotation: — Consd. Re Spence’s 

Estate, Barclays Bank, Ltd. v, Stockton-on- 
Tees Corpn., [1937] 3 All B. R. 684. 

193. Add, Annotation : — Refd. Institution of Civil 
Engineers v, I. R. Comrs., [1932] 1 K. B. 149. 

195a. Shakespeare Memorial Trust — Erection ol 
theatre — Revival of English classical drama — 
Valid.] — Re Shakespeare Memorial Trust, 
Lytton (Earl) v, A.-G., No. 73a, ante. 

196. Add, Annotation: — Aa to (1) Refd. Re Gray, 
Todd V, Taylor, [1925] Oh. 362. 

197. Add, Annotations: — As to {\) Folld. Sc Gray, 
Todd V. Taylor, [1925] Ch. 302. Consd. 
Wernher’s Charitable Trust (Trustees) v, 
I. R. Comrs., [1937] 2 All E. R. 488. 

199a. Promotion of physical efficiency of army — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
“ for the promotion of sporf., including m 
that term only shooting, fishing, cricket, 
football, & polo.” He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ” to the aforesaid 
Sporting Fund ” ii> be held upon the same 
terms as the former legacy ; — Held : the 
gifts were gifts for the purpose of promoting 
the physicfd efficiency of the army, & were 
valid charitable gifts. — Re Gray, Todd v, 
Taylor, [1925] Ch. 362 ; 94 L. J. Ch. 430 ; 
133 L. T. 630 ; 41 T. L. B. 335 ; 69 Sol. Jo. 398. 

Annotations: — Consd. I. R. Oomrs. t?. Yorkshire Afarrlcultural 
Sac., fl928] 1 K. B. 611 ; Wornher’s Charitable Trust 
(Trustees) v. I. K. Comrs., [1937] 2 All E. R. 488. 

199b. Repatriation of soldiers — Alter war service — 
Valid.] — (1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in N^w South Wales bequeathed 
his residuary eertate ** unto the trustees for 


V. Byddkr, [1933] N. Z. L. R. 1221.— 

N.Z. 

•f. KstaHAishment of religious news- 
paper.] — Held : a gift for the establish- 
ment of a Catholic newspaper could not 
be support-ed as being for a charitable 
purpose. — Mklbouksk Roman Catho- 
lic Archbishop v. Lawlor, The Pope 
V. National Trustees, Executors & 
Aoknct Co. op Austral^vsia, Ltd. 
(1934), 51 C. L. R. 1 ; [19341 V. L. R. 
231 ; 40 Argus L. R. 202 ; 8 A. L. J. 
70.— AUS. 

PART I. SECT. 6. SUB-SECT. 1. 

m 1. Improvemeni ,] — A gift by 

will to a city council, to be expended 
for the improvement of the city as the 
trustee of the wlU and the oouncu should 
agree : — Held : a good charitable gift. 
— Re Bones, Goltz t>. Ballarat 
Trustbks, Executors agbnot Co., 


Ltd., [19301 V. L. R. 346 ; A. L. R. 
279.— AUS. 

•k. Gift to parish — Amalaamaiion of 
parishes.] — A., by her will made in 
193.''), devised & bequdhthed the residue 
of her property to the Representative 
Body of the Church of Ireland to hold 
the same upon trust to pay or apply 
the income of such residuary estate 
for the benefit of the parish of D. In 
1896 the parish of D. was united to the 
parish of K, In 1923 that union was 
dissolved & a new parish was created 
consisting of the former parish of D. 
Se the parish of O., & thenceforth this 
new parish was known as the parish 
of C. & D. : — Held : the parish of D. 
had a siifflcieiit eoolesiastical existence 
to enable it to be the recipient of the 
gift : the income of the residuary 
estate of the testatrix must be ai^lied 
for the benefit of the parish of D. as 
it' existed prior to its union with the 
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parish of K., but that, while the union 
of the parish of D. with the parish of 
C. continued to exist, the income must 
be applied for the general purposes of 
the united parish without any dis- 
crimination 08 to the area of the united 
parish that should be benefited by the 
application of the Inc^e or any part 
thereof. — C ore ally t>.T)HURCH Repre- 
sentative BODY, [1938] I. R. 35. — IR. 

PART I. SECT. 5, SUB-SECT. 4. 

■g. Trust or henefU of returned sol- 
diers — What amounts to. y — Claim of the 
Soldiers* Aid Commission established 
in Ontario by Soldiers* Aid Commission 
Act, 1916; to administer a charitable 
bequest for the beoefit of oharitiiMi 
dealing with young war widows refused 
as the Act was h^d to deal only with 
gifts for the benefit of returned men. — 
Re Hammond (1921), 68 D. L. R. 690 ; 
51 O. L. R. 149.— CAN. 
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the time being of the ‘ Repatriation Fund * 
or other similar fund for the benedt of the 
New South Wales returned soldiers.** At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers : — Held : 
(2) the gift created a valid charitable trust ; 
(8) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the clarity, & the settlement of a scheme 
had been rightly directed. — V erge v. Somer- 
ville, [1024] A. 0. 496; 131 L. T. 107; 

40 T. L. R. 279 ; 68 Sol. Jo. 419 ; aub nom. 
Verge v. Somerville, A.-G. for Australia 
V. Somerville, 93 L. J. P. C. 173, P. C. 

Annoiations : — A a <o (1) Refd. Keren Kayemeth Le Jlaroel. 
Ltd. r. I. R. Oomrs. n932), 48 T. L. R. 4.'>9. As to (2) 
Refd. General Medical Council v. 1. R. Comra., EngliBh 
Branch CJounoil of General Medical Council v. Same ( 1 1)28 ), 

97 L. J. K. B. 678 ; Keren Kayemeth Le .TlHrocl. Ltd. v 
I. R. Comrs. (1931), 47 T. L. R. 461. Omerally, Refd. /tc 
Ward’s Estate, Ward v. Ward (1937), 81 Sol. Jo. 397. 

201. Add. Anrwiation : — Consd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557, 

205. Add. AnnotaHoru' : — Aa fo (1 ) Consd. Adamson 
V. Melbourne &> Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 657. 

206. Add. AnnoicUiona : — As to {\) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd.. I. H. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 657. As to (2) Refd. 

I. R. Oomrs. v. Temperance Oounci! of 
Christian Churches of England & 

(1926), 136 L. T. 27. 

208. Add. Annotation: — to (2) Expld. & DIstd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 

1 Ch. 657. 

208a. If beneficial to community.] — 

Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the “Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding Um 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, &> having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all officials of the said society should be & 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Oomrs., for the provision of refuges 
for the preservation of “all animals, birds or 
other creatures not human ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of Individual cases British 
or foreign as the committee of the “ Beau- 
mont Animals* Benevolent Society** might 
think fit ; (c) the founding, establishing, 
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endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof ; — Held : although a 
trust in perpetuity for animals might be a 
good charitable trust if in its execution there 
was neceiHarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts. — Re Grove-Grady, Plow- 
den V. Lawrence, [1929] 1 Ch. 557 ; 98 
L. J. Ch. 261 ; 140 L. T. 659 ; 45 T. L. R. 
261 ; 73 Sol. Jo. 168, C. A. ; varied on appeal^ 
avb nom. A.-G. v. Plowden, [1931] W. N. 
89 ; 171 L. T. Jo. 308 ; 71 L. Jo. 329, H. L. 

210. Add. Annoiationa : — Consd. Re Tetley, 

National Provincial & Union Bank of England 
V. Tetley, [1923] 1 Ch. 268 Apld. Re Smith, 
Public Trustee v. Smith, [1932] 1 Oh. 163. 

213. Add. Annotation : — Refd. Re Gray, Todd v, 
Taylor, [1925] Ch. 362. 

213a. Encouragement of gardening — Charitable.] 

— Fie Pleasants, Pleasants v. A.-G., No. 
73b, ante. 

213b. Provision of public recreation for working- 
class people — Valid.] —Testator by his will 
dated Apr. 30, 1929, gave the residue of his 
estate to trustees upon trust to make cert^ain 
payments thereout A, by clause 14 of his 
will, directed that they should hold the 
ultimate residue “ to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, & if in the opinion of my trustees 
there is some equally deserving object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymmisiums or other 
plans which will give recreation to as many 
people as possible but as regards Vancouver 
1 would not exclude 8f)mo educational purpose 
being considered by my trustees.’’ By a 
preceding clause, clause 13, testator had 
made a disposition of certain moneys, in 
certfiin events, in the following terms: 
“ Upon trust for any scheme to be approved 
by my trustees of a natit>nal character ex- 
cluding hospitals & works of an educatiomU 
character. Without binding my trusiees I 
would prefer a scheme which would give 
open-air recreation to os large a number of 
people as possible.” Testator died on 
Feb. 14, 1931, leaving ultimate residue of 
the value of about i236,000 : — Held : ( 1 ) upon 
the true construction of the will, the dominant 
object of testator was the health & welfare 
of the working classes, & the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air & in par- 
ticular by providing playing fields, parks & 
gymnasiums; &(2) through legislative recog- 
nition indicated by Mortmain & Charitable 
Uses Act, 1888 (c. 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within “ the meaning, purview & interpreta- 
tion ” of the preamble to the 43 Eliz. c. 4. 
Accordingly, the trusts expressed in clause 14 
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of the will were valid charitable trusts. — Re 
Hadden, Public Trustee v. More, [1932] 
1 Oh. 133 ; 146 L. T. 190 ; 48 T. L. B. 9 ; 
76 Sol. Jo. 781 ; sub nom. Be Hadden, 
Public Trustee v. Ware, 101 L. J. Oh. 62. 

Annotation : — Aa to (2) Consd. Wernher’s Charitable Trust 
(Trustees) v. I. R. Comrs.. 11937] 2 AU E. R. 488. 

215. Add. AnnoicUions : — As to (21 Refd. Verge v. 
Somerville, [1924] A. 0. 496; Keren Kaye- 
meth Le Jisroel, Ltd. v, I. R. Oomrs. (1931), 
47 T. L. R. 461. 

216a. Of Jews to Palestine — Gift to Jewish 

National Fund — Valid.] — A summons asked 
whether deft, co., the Jiidischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 

whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Jiidischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
, in a direct line of descent from my father, 
who may desire, to settle a Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co. — Be Rosenblum, Rosen- 
BLUM V. Rosenblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320. 

Compare Income Tax, No. 476e, post. 

217. Add. Annotations: — As to (1) Consd. I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R, 69 ; Re Cranstoun, National 
Provincial Bank, Ltd. v. Royal Society for 
Encouragement of Arts, Manufactures & 
Commerce, [1932] 1 Oh. 637. Generally , 
Refd. General Medical Council v. I. R. 
Comrs., English Branch Council of General 
Medical Ooimcil v. Same (1928), 139 L. T. 
226. 

217a. .] — Testator devised to the Royal 

Society of Arts two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 
Society upon trust to invest Jc to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 


real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
as specimens & models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabet^n 
& picturesque ; — Held : the primary object 
of the fund was for the good of the com- 
munity at large, & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund ; & the devise & bequest were 
charitable . — Be Cranstoun, National Pro- 
vincial Bank v. Royal Society for the 
Encouragement op Arts, Manufactures 
& Commerce, [1932] 1 Ch. 637 ; 101 L. J. Ch. 
162 ; 146 L. T. 668 ; 48 T. L. R. 226 ; 76 
Sol. Jo. 111. 

217b. Primrose League — Not a charity.] — Testa- 
trix by her gave a leasehold house 

“ to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ” : — Held ; as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed . — Re Jones, Public Trustee v. 
Clarendon (Earl) (1929), 46 T. L. R. 259. 

217c. Bequest ** unto my country England ” — 
Valid as charitable ^t to people of England.] 

— Testator, who died in 1930, by hds will 
gave his residuary estate “ imto my country 
England for — own use & benefit absolutely ” : 
— Held : residuary gift was a valid gift for 
charitable purposes Jc the residuary esta^ 
must be transferred to such person as His 
Majesty should direct under his sign manual. 
— Re Smith, Public Trustee r. Smith, 
[1932] 1 Ch. 153 ; 100 L. J. Ch. 409 ; 146 
L. T. 145 ; 48 T. L. R. 44 ; 76 Sol. Jo. 780, 
C. A. 

217d. Temperance .] — Re Hood, Public Trustee 
V. Hood, No. 68a, ante. 

Compare Income Tax, No. 472b, post. 

225. Add. Annotations : — Consd. Be King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Be 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 

230. Add. Annotation : — As to{l) FoUd. Be Hooper, 
Parker v. Ward, [1932] 1 Ch. 38. 

230a. .] — Testator 

bequeathed to his exors. & trustees money 
out of the income of which to provide, “ so 
far as they legally can do so & in any manner 
that they may in their discretion arrange,*^ 
for the care & upkeep of certain graves, a 
vault, certain monuments, a tablet & a 
window. On a summons to determine 
whether the bequest was valid In whole or in 
part ; — Held : the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window* the trust for the 
upkeep of the ^aves, the vault & the monu- 
ments was valid for twenty-one years from 
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218 Iv. .]— 

A direotfoD in a will to the exon, to 
deposit a eum in a bank or invest it, 
“ the yearly interest to be devoted to 
the oar© of my ffravo,” oreatoB, leaving 
statutory provisions out of oonddera- 
tion, a perpetual trust ; as the pur- 
pose is not charitable, is void ; but 
legislative sanction is given to this 
particular form of perpetual trust, by 
above sect. — Be Jokes (1918), 42 


0. L. R. 62 ; 13 O. W. N. 405.--CAN. 

• i. .1 — Bequests made to 

bodies incapable of oontraoting, on 
the condition precedent that they 
should agree with testator’s trustees 
to care for certain burial lots for all 
time : — Held: void . — Be LaiNO EsraTB, 
[19271 1 W. W. R. 699 ; 38 B. C. R. 
449.— GAN. 

t ii. .} — Testator be- 
queathed a sum in trusty the income 
of which was to be used to clean tc 
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keep in order certain family graves : — 
Held : not charities, & void as a per- 
petuity. — Re Main’s Will Trusts 
(1933), 7 M. P. R. 139.— CAN. 

e iU. .]— A will directed 

that 8500 be paid to some trust oo. & 
that the prooe^ thereof be used to keep 
the grave of testator Sc that of his 
mother in good condition : — Held : 
the bequest infringed the rule against 

F tuitios. — Re Haludat Estate, 
IIW.W. R. 360; 43 Man. L. R. 
OAN. 
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testator’s death, — Be Hoopee, Parker v. 
Ward, [1932] 1 Oh. 38 ; 101 L. J. Ch. 61 ; 
146 L, T. 208. 

231a. .] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
eriod as they shall continue to maintain & 
eep ” two speoiOed graves “ in the cemetery 
in good order A; condition with flowers k 
plants thereon as same have hitherto been 
kept by me,'’ & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned : — 
Held : the gift was a valid gift . — Be Ohardon, 
Johnston v. Davies, [1928] Ch. 464 ; 97 
L. J. Oh. 289 ; 139 L. T. 261. 


241. Add, Annotations : — Gonsd. Be Forster, Gel- 
latly V, Palmer, [1938] 3 All E. R. 767. Retd. 
I. R. Comrs. v, Soc. for Relief of Widows &> 
Orphans of Medical Men, I. R. Oomrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1920), 42 T. L. R. 612; I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 69 ; Be Prevost, Lloyds Bank v. 
Barclays Bank, [1930] 2 Ch. 383. 

242. Add, Annoiatione : — Retd. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. ??. Medici Charit- 
able Soc. for West Riding of Yorkshire (1920), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611 ; Be 
De Carteret, Forster v, De Carteret, [1933] 
Ch. 103. 


238a. In memory of testatrix — Valid.]— 

ELing, Kerr v, Bradley, ISo. 3a, ante, 

239a. War memorial — Useful character — Valid.] — 

Included in the objects of an assocn. formed 
by adjacent villages in 1917 was one for the 
erection of a permanent memorial or 
memorials to pei^etuate the memory of 
those from the district who served in the 
Great War. A circular distributed by the 
assocn. in the latter part of 1917 stated the 
aims of the committee & said that the com- 
mittee were of opinion that this memorial 
“ should be of a useful character, possibly 
in the nature of a memorial hall." In 
response to this ch'cular a sum exceeding 
£1,000 was collected, but later the two 
villages became divided in their views, & 
an arrangement was made for the funds to 
be divided between them in unequal shares. 
Each village put up some small :.Vi 'tiiorial, 
but the balance of the money wac. not 
enough to build the memorial hall. A 
number of people withdrew from the scheme^ 
& their subscriptions were returned to them. 
A balance of about £1,000 remained in the 
hands of the pltf., who asked for directions 
as to its application : — Held : the object of 
the assocn. was to promote for the benelit 
of the two villages some useful memorial, 
preferably of the type of a village hall. 
That was in law a charitable purpose, & the 
preparation of a scheme should be directed. — 
Murray v. Thomas, [1937] 4 AH E. R. 545. 

240. Add, Annotaiion : — Apld. I. R. Oomrs. v, 
Soc, for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for \Vest Riding of Yorkshire 
(1920), 136 L. T. 60. 


245. Add, Annotations: — Consd. Re De Carteret, 
Forster v, De Carteret, [1933] Ch. 103. Refd. 
I. R. Oomrs. v, Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Con^. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1920), 42 T. L. R. 612. 

247. Add. Annotation: — Refd. I. R. Comrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medical Charit- 
able Soc. for West Riding of A'orksiure (1926), 
42 T. L. R. 612. 

249. Add. Anno/aiio/ia:— Apld. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical (charitable Soc. 
for West Riding of Yorkshire (1020), 136 
L. T. 60. Consd. Be Do Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 

250. Add. Annotations : — As to ( 1 ) Refd. Re Patten, 
Westminster Bank v. Carl yon, [1929] 2 Ch. 
276. As to (2) Apld. Be, Turkingion, Owen 
V. Benson, [1037] 4 All E. U. 501. Refd. Be 
Prevost, Lloyds Bank Barclays Bank, 
[1930] 2 Ch. 383. 

251. Add, Citation 1 Ch. 29. 

Add, Annotations : — yfa to (1) Apld. Be 
PatLm, Westminster Bank v. Carl yon, [1929, 
2 Ch. 276. As to (2) Refd. Be Kuypers, 
Kuypers v. Kuypera, [1926] Ch. 244. (Jenerally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
[1928] Ch. 677. 

251a. London Library.]— A gift of real & 

personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
library], not being a chaiity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, Ittd. v. Bar- 


282 I. Erection of monument — To 
tesUUor*a memorv — Not charitable use. 1 — 
A will provided that one-haif of the 
residue of the estate be used by the 
exors. ** towards the erection of a 
monmnent or some suitable memorial 
to me.** Testator's husband died after 
the making of the will, & she caused 
to be ereotM between his grave & the 
space reserved for hers a monument to 
mm on which was left a blank spcice 
apparently intended to be filled In 
with an inscription for herself after her 
death : — Held : the proviiMon for the 
monument was not an enforceable trust 
nor a oharltable bequest which could 
be worked out cv-pr^s . — Be Jkwkbbos 
SSTATK (Man.). (19301 3 D. L. R. 453: 
(19291 8 W. W. R. 690.— CAN. 

PART I. SECT. 6, SUB-SECT. 2. 

h L Society of Si. Vincent de 

Paut — House of Providence .) — Testator 
bequeathed SlOO to the Society of St. 


Vincent de Paul. & directed the residue 
of his estate to be ooo verted into cash, 
& paid to the House of Providence. 
These were voluntary unlncoi-porated 
associations : — Held : so far as they 
could be paid out of porsonalty these 
legacies were good ; & should be paid 
over to the i>er8on« having the manage- 
ment of the pecuniary affairs of the 
institutions named.— Elmhlev v. Mad- 
den (1867). 18 Or. 386.— CAN. 

1 1. Fund of Benevolence of Freemasons 

Valid.) — Re Vosz. Public Trustee 
tJ. Steele. (19261 8. A. 8. R. 216.— 

AU8. 

PART I. SECT. 6, SUB-SECT. 4. 

sk. Superannuation fun^ for cm- 
ployees .) — An Incorporated trading co. 
had set aside certain moneys to be held 
by trustees with the object of providing 
individual ];>ersonal benefits, allowances 


: provisions to pcrsooE who had been, 
/ore, or might become Its employees, 
t woe contemplated by the trust 
afitrument that employees might 
o^ake contributions to the fund avail - 
iblo for those purposes. No period 
f'as fixed for the duration of the trusts, 
Lor was any distinction drawn in the 
nstrumont between employees who 
irore In needy or affluent clreumstances. 
’'otlng power was given to raombors 
ubjeot to tho voU^s varying according 
o the amount of salary rwM3ivod. 
?he deed also provided that the fund 
^ros not to be regarded os reileying 
nembers from the duty of imklng 
)rovlsion for those dependent on them : 
—Held : tho trust was In favour of a 
luctuating body of individuals & not 
m appreciably important class of the 
5 omraunity. & tho trust was not a 
ralld charitable 

>OARFE, Ltd.. (19361 8. A. 8, R. 433. — 
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CLAYS Bank, Lto., [1930] 2 Ch. 383 ; 99 
L. J. Ch. 426 ; 143 L. T. 743 ; 46 T. L. R. 
667 ; 74 Sol. Jo. 488. 

266. Add, Annotation : — Aa to (2) Refd. Vefge v, 
Somerville, [1924] A. 0. 496. 

258. Add, Annotation: — Apld. Re Thompson, 

Public Trustee v, Lloyd, [1934] Ch. 342. 

269. Add, Annotation : — Aa to {1) Refd. Re Grove- 
Grady, Plowden r.. Lawrence, [1920] 1 Ch. 
677. 

266. Add, Annotation : — Refd. Chesterman v. Federal 
Taxation Comr. (1926), 42 T. L. B. 121. 

266a. Gift to Jewish National Fund — To enable 
testator’s relations to settle In Palestine.] — 

Re Rosenblum, Rosenblum v. Rosenblum, 
No. 216a, ante, 

266. Add, Annotationa : — Aa to (!) Consd. Re Grav 
Todd V, Taylor, [1926] Ch. 362. Apld. Re 
Patten, Westminstei Bank v. CarJyon, [1929] 
2 Ch. 276. Refd. Re Hadden, Public Trustee 
V, More, [1932] 1 Ch. 133; Peterborough 
Royal Foxhound Show Society v. I. R. 
Comrs., [1936] 1 All E. R. 813. 

266a. Provision of knickers for all boys of district— 
Void.] — (1) Testator devised his residuaiw 
estate on trust, the income to be applied for 
everin ^o viding knickers for boys who reeid ed 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imposed poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, J .). — Re Gw yon. Public Trustee 
V. A.-G., [1930] 1 Ch. 265; 99 L. J. Ch. 104 ; 
46 T. L. R, 96 ; 73 Sol. Jo. 833 ; suh nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

Annotation : — As to (2) Apld. Re Klug, Henderson v. 

Cranmer (1931), 75 Sol. Jo. 781. 

267. Add. Annotation : — Apld. Wernher’s Charit- 
able Trust (Trustees) v. T. 11. Comrs., [1937] 
2 All E. U. 488. 

267a. Social club — Staff Christmas fund — Invalid.] 

- — Testator gave three legacies in the follow- 
ing terms : “ To the Junior Carlton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 


Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club : £300 of Funding Loan in trust to pay 
the interest yearly to the Nurserv Fund ” : — 
Held : the legacies to the clubs were not 
charitable, &, therefore, Invalid. — Be Patten, 
Westminster Bank v, Carlton, [1929] 2 
Ch. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 296 ; 
46 T. L. R. 604. 

267b. Attached to church.] — The testator in 

his will directed that, upon the death of his 
wife, his trustees should then pay the whole 
of the capital of his estate to a named club. 
He directed that the club should appoint three 
trustworthy men, to be approved by the 
trustee of the will, to receive such ^pital & 
to manage the same for the benefit of the 
club, & that half of the capit»al sum should 
be applied in the purchase of new premises 
for the club, & that the remaining half should 
be invested to form a permanent yearly 
income for the maintenance of the club. 
The club had for its object the religious, 
moral, intellectual, physical & social improve- 
ment of its members, & was closely linked 
with the parochial activities of an 
ecclesiastical parish. The incumbent of the 
parish was the permanent president of the 
club. The rules did not make the club one 
for the benefit of the inhabitants generally 
or a particular class of inhabitants of a 
particular district : — Held : the club was not 
a charity, & the gift therefore failed . — Re 
Topham, Pubtjc Trustee v, Topham, [1938] 
1 All E. R. 181. 

267c. Cricket club — Nursery fund — Invalid.] — Re 
Patten, Westminster Bank v, Carlton, 
No. 267a, ante, 

270. Add, Annotationa .—Apld. Be Ogden, Brydon 
V. Samuel, [1933] Ch. 678. Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Oh. 258 ; Re Prevost, 
Lloyds Bank v, Barclays Bank, [1930] 2 Ch. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

271. Add. Annotation : — Refd. Keren Kayemeth 

Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
466. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Universal Negro Improvement 
Assocn. Incorporated v, Morter (1928), 
44 T. L. R. 331 ; 72 Sol. Jo. 164, P. 0. 

272b. Gift for disabled soldiers of former enemy 
country — Valid.] — Re Robinson, Besant v. 
German Reich, No. 23c, ante. 


Part II. — Assurances for Charitable Purposes. 

295. Add. Annotation : — Refd. Be Monk, Giffen 361. Add. Annotation : — Refd. I. R. Comrs. t?. 
V, Wedd, [1927] 2 Oh. 197. Forth Conservancy Board, [1929] A. C. 213. 

302. Add, Annotation : — Refd. Re Grove-Grady, 384. Add, Annotation : — Refd. Cross v. Imperial 
Plowden v. Lawrence, [1929] 1 Ch. 557. Continental Gaa Assocn., [1923] 2 Ch. 663. 

316, Add. Annotation : — Refd. Ro Berchtold, 397. Add. Annotation : — Refd. Re Berchtold» 

Berchtold v, Capron, [1923] 1 Ch. 192, Berchtold v. Capron, [1923] 1 Oh. 192. 

460. Add, Annotation : — Refd. I. R, Comrs. v, 89S« Add, Annotation : — Refd. Re Berchtold, 

Forth Conservancy Board, [1929] A. C. 213. Berchtold v. Capron, [1928] 1 Oh. 192. 
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429. Add. AnwAation : — ^Refd. Re Porter, Porter v. 
Porter. [1926] Oh. 746. 

432a. Art gallery — Valid — Right of trustees to 
purchase house & grounds.] — Be Towner, 
Eastbourne Cobpn. v. A.-O. (1923), 40 
T. L. R. 3. 

464. Add. Annotation: — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 657. 

466. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wodd, [1927] 2 Oh. 197. 

472. Add. Annotations : — Consd. Re Olarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 

480. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197. 


602. For cross-reference before this case, read 
“ SeCf noWf Settled Land Act, 1926 (c. 18), 
8. 119, Sched. Y.** 

603, Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

534. For cross-reference before this case, read 
** See, now, Settled Land Act, 1925 (c. 18), 
Si. 29 (4).» 

625. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557. 

629a. Under Education Act, 1921 (c. 51), 

s. 117 — Assurance of land for erection of 
sanatorium — Exempt .] — Re Harrow School 
Governors & Murray's Oontract, [1927] 1 
Oh. 556 ; 90 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. 408. 

638. Add. Annotation : — ^Refd. Re Anziani, Her- 
bert v. Christ opherson, [1930] 1 Ch. 407. 


Part Hi. — Charitable Trusts. 


646. After this case aod : — 

.] — See, nov'. Law of Property Act, 

1925 (c. 20), 88. 53, 65. 

663. Add. Annotations : — Consd. Re Clarke, Bracey 
V. ^yal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

656. Add. Annotation : — Refd. Re Williams, Wil- 
liams V. All Souls, Hastings, Parochial Church 
CouncH, [1933] Ch. 244. 

657a. .] — A gift to A. “who wilt ut her 

death dispose of it in such charitable way?, for 
good to result from my hard work in aocuniu | 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy. — He 
Cammeli., Public Trustee v. A.-G. (1926), 
69 Sol. Jo. 345. 

658. Add. Annotations: — As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 466. As to (3) Dlstd. Rc 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96 ; Wernher’s Charitable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 AH E. R. 
488. Refd. Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153. 

661. Add, Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

678. Add. Annotation : — Held. Blackwell v, Black- 
weU, [1929] A. 0. 318. 

680. Add. Annotation : — Refd. Blackwell v. Black- ! 
weU, [1929] A. 0. 318. 

687. Add, Annotations : — As to (1 ) Consd. Re 
Olarke, Bracey v. Royal National Lifeboat ' 
Institution, [1923] 2 Ch. 407. Apld. Re 


Davis, Thomas v. Davis, [1923] 1 Oh. 226. 
Refd. Re Tetley, National Provincial Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Rc Grove-Grad v, Plowden i\ Lawrence, [ 1929] 

1 Cb. 557 ; ReBood, I’ublic Trustee v. Hood 
(1930), 143 L. T. 691 ; Re James, Grenfell v. 
Hamilton (1932), 146 h. T. 628. 

e87a. .]~A.-G. V. Nattonai. Provincial & 

Union Bank of ENoiiANj), No. 740b, 'post. 

591 a, Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On .Tune 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield tie two archdeacons. 
In May, 1888, the Diocese of WakeOeld was 
newly formed, ^ H. wjis enthroned on 
.lune 25, 1888, as first bishop of tliat dior.ose. 

I The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been dcjposited. The fund was not 
contributed to by those in whose names it 
was deposit/ed : — H(dd : in such circum- 
stances the exors. of the archd^‘iw;on who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — Pease v. JIow (1922), 
91 L. J.Ch.334; 126L.T.629; 66 Sol. .To. 250. 

691b. Limitation of area Insufficient.]-— /2c Gwyon, 
Public Trustee v. A.-G., No. 266a, ante. 

691c. .] — Re King, Henderson v. CiiANMER 

(1931), 75 Sol. Jo. 781. 

j 592a, .] — Re Kemble, Nash v. Lombaudini 

(1931), 71 L. Jo. 347. 

702. Add. Annotation .-—Dlstd. Re How, How v. 
How, [1930] 1 Ch. 66. 


PART II. SECT. 4, SUB-SECT. 6. 
■d. NeeeMUy for regiMraiion — Under 
24 Fiet. c. 43.1— -Re Stbatfobd Bap- 
tist Obubob Pbopkbtt (1869). 3 Cb. 
168.— CAN. 

PART n. SECT. 6, SUB-SECT. 4. 

I L Noi appUoable io .\ — 


'be above Act la not In force In 
lanltoba.— /ie Fenton Ertatk, f 19201 
W. W. R. 367 ; D. L. R. 82 ; 30 
Ian. L. R 246.— CAN. 


PART ni. SECT. 1. SUB-SECT. 1. 

am. By BetUemmt — Settlor divtsting 
hirMtlS of ineome /row afta^.l— 
TuKLJBT 9 . Federal Oomb. or Taxa- 
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N (1927), 39 0. L. R. 528.— AUS. 

RT HI. SECT. 2, SUB-SECT. 2.— 

A. (a). 

>p. Gift "for some good public jiwr* 
” — “ Such as emergency hospital, 
men*s hrrme. or park with unnary “ — 
] — Cox V. Hogan & Victoria 
BPN. n926), 36 B. 0. R. 286.— CAN. 
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702a. Missionary purposes *’ — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“ for missionary pur^sea ” to J . ; — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belon^g to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
Be Rees, Jones v. Evans, [1920] 2 Oh. 69 ; 
89 L. J. Ch. 382 ; 123 L. T. 667. 

Annotations : — As to (1) Oonsd. Re Bain, Public Trustee e. 

Ross. [1930] 1 Cb. 224. Diltd. Re How. How v. How, 

[1930] 1 Ch. 66. 

702b, “ Parish work •• — Void.] — testatrix be- 
q^ueathed the residue of her estate in equal 
snares to two charities & to the respective 
vicars <& churchwardens of two named 
churches “ for parish work ” : — Held : it 
was impossible to hnd any substantial dis- 
tinction between the phrase “ for parish 
work ” & the phrases “ pai*ochial activities 
or “ parochial purposes ” which were con- 
sidered by the Ct. of Appeal in In re Bain^ 
[1930] 1 Ch. 224 ; Digest Supp., & in /n 

. re Stratton^ [1931] 1 Ch. 197 ; Digest Supp., 
not to be charitable & the expression 
“ parish work ” could not as a matter of 
construction be read as equivalent to 
“ church work,” & the gifts in question were 
not therefore charitable k> consequently 
failed. — Re Ashton, Westminster Bank v. 
Farley, [1938] Ch. 482 ; [1938] 1 All E. R. 
707 ; 107 L. J. Ch. 282 ; 158 L. T. 441 ; 64 
T. L. B. 491 ; 82 Sol. Jo. 173, C. A. 

708a. ** Two institutions which I hope to be able 
to name ** — VaUd.] — Testatrix, who died in 
1919, left her foreign property to ” two 
institutions, one for sailors, the other for 
soldiers, which 1 hope to bo able to name 
myself, if not, then by my exors.” : — Held : 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a good charit- 
able gift. — Re Smith, Blyth v. A.-G. (1920), 
36 T. L. R. 410, C. A. 

706. Add, Annotations : — Consd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 661 ; Re Clarke, Bracev v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Expld. Re Smith, Public Trustee 
V. Smith, [1932] 1 Ch. 163. Refd. Re Davis, 
Thomas r. Davis, [1923] 1 Oh. 226 ; Re 


Hummeltenberg, Beatty v, London Spiritual- 
istic Alliance, [1923] 1 Oh. 237 ; Re Tetley, 
National Provincial & Union Baz^ of England 
V. Tetley, [1923] 1 Oh. 268 ; Verge v, Somer- 
ville, [1924] A. 0. 496; General Medical 
Council V. I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 678 ; Geologists* Assocn. 
V. I. R. Comrs. (1928), 14 Tax Cas. 271 ; I. R. 
Comrs. V. Yorkshire Agricultural Soc., [1928] 
1 K. B. 611 ; Re Grove-Grady, Plowden v, 
Lawrence, [1929] 1 Oh. 667 ; Re Hood, Public 
Trustee v. Hood (1930), 143 L. T. 691 ; Be 
Schoales, Schoales v, ^hoales, [1930] 2 Ch. 
76 ; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. R. 401 ; I. R. Comrs. 
V. Gull, [1937] 4 All E. R. 290. 

708. Add, Annotations: — Consd. Be Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V, Tetley, [1923] 1 Ch. 268. Refd. Keren 
Kayemeth Le Jisroel, Ltd. t>. I. R. Comrs., 
[1931] 2 K. B. 466. 

716. Add, Annotations: — Apld. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
Consd. Re Ashton’s Estate, Westminster 
Bank, Ltd. v, Farley, [1938] Ch. 482. Refd. 
Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch, 258. 

717a. For such objects connected with the 
church as *' vicar “shall think fit ** — Valid.] — 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
” for such objects connected with the church 
as he shall think fit ” : — Held : ” objects 

connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 
gift . — Re Bain, Public Trustee v. Ross, 
[1930] 1 Ch. 224 ; 99 L. J. Ch. 171 ; 142 
L. T. 344 ; 46 T. L. R. 617, C. A. 

Annotations: — Apld. Re Stratton, Stratton v. A.-G., [1930] 
2 Oh. 151. Folld. Re Martley, Simpson v. Bourne (1931), 
47 T. Ij. R. .392. Consd. Rc Davies, Lloyds Bank, Ltd. 
V, Mostyn (1932), 48 T. L. R. 5,39 ; Re Ashton’s Estate 
Westminster Bank, Ltd. v. Farley, [1938] Oh. 482. Refd. 
Re Stratton, Knapman v. A.-G. (1930), 47 T. L. R. 32. 

717b. “ Such parochial institutions or purposes 
as*' vicar “shall select" — Invalid.] — Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
” among such parochial institutions or pur- 
poses as he shall select ” : — Held : as 

” parochial institutions or purposes ” might 
include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Re Stratton, Knapman v, A.-G., [1931] 
1 Ch. 197 ; 100 L. J. Ch. 62 ; 144 L. T. 169 ; 
47 T. L. R. 32 ; sub nom. Re Stratton, 
Knapman v, Stratton, 74 Sol. Jo. 787, C. A. ; 


PART III. SECT. 2. SUB-SECT. 2.— 
A. (b). 

716 i. ** AmanQ such charitable institu- 
tions At sdiemea already constituted or 
which may hereof^ be constituted as 
they shall in their absolute discretion 
select ” — Valid ,] — Cunningham v. Tal- 
bot, ri9S2] 2 W. W. R. 638 ; 3 D. L. R. 
666.-~CAN. 

•t. ** To be int>ested in war charUiss 
at trustees* discretion to be selected by 
trustees *’ — Valid,] — Re Hammond 
(1921), 68 D. L. R. 690 ; 61 O. L. R. 
149.--OAN. 


■w. Requesi to Bishop ** for diocesan 
purposes.* *}^TeetSktrix made bequest* 
to the Anguoan Bishop for the time being 
of the Diocese of Grafton & Armldale 
to be used respectively ** for diocesan 
purposes ** & for diocesan purposes 
generally.” She also bequeathed the 
sum of £20 per annum to the said 
Bishop to be used “ in support of ” 
an indicated Anglican Cburoh ; — 
Held : (1) upon the true construction 
of the words ” for diocesan purposes *' 
& ” for diocesan purposes generally ** 
the dlsoretidn vested In the Bishop 
trustee must be exercised within the 
soope of diooeean purposes prop«r, 
that every diocesan purpose proper 
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was a religious purpose 6c charitable 
in the leg^ sense, 6t*the gifts to be 
used for the above-mentioned pur- 
poses were, therefore, valid : (2) the 
gift of the sum of £20 per annum to 
be used “ in support of ’'^the indicated 
church was a trust for a religious pur- 
pose 6c was valid. — Re MacGregor, 
THOMPSON e. Abhton (1932), 82 S. R. 
N. a W. 483 ; 49 N. a W. W. N. 179. 
—AUS. 

Bz. ** Such charitable institutions Ab 
schemes ... os my trustees shall in 
their absolute disermon seleei,'*\ — Held.* 
valid 6c not void for nnoertalnty. — 
Re Cunningham’s Estate (1932), 46 
B. O. R. 648.--OAN. 
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affg. S. C. $ub ncm. Be Stratton, Stratton 
V. A.-G., [1030] 2 Oh. 161. 

jnnotaHon : — Conid. Re Ashton's Estate, Westminster Bank. 

Ltd. t>. Farley. [1938] Ch. 482. 

717c. ** For the benefit of the work of the Cathe- 
dral ** — ^Valld.] — Be Hartley, Simpson v. 
Bourne (Cardinal) (1931), 47 T. L. R, 392 ; 
76 Sol. Jo. 279. 

717d. *^For work connected with the Roman 
Catholic Church InvaUd.]—i2c Davies, 
Lloyds Bank, I^td. v. Mostyn (1932), 48 
T. L. B. 639; 76 Sol. Jo, 474; affd. 49 
T. L. B. 6, C. A. 

718. Add, AnnotaMona : — Consd. Be Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Be Bain, Public Trustee v. Ross (1929), 45 
T. L. B. 617 ; Be Bain, Public Trustee v, 
Ross, [1930] 1 Ch. 224. FoUd. Be Jackson, 
Midland Bank Executor & Trustee Co. v, 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Be Schoales, Schohles v, Schoales, [1030] 2 
Ch. 76. Apld. Be Stratton, Stratton v. A.-G., 
[1930] 2 Ch. 161. Consd. Re Ashton, West- 
minster Bank v. Farley, [1938] Ch. 482. 
Held. Re Stratton, Knapman v, A.-G. (1030), 
47 T. L. R. 32. 

718a. Trustees empowered to change objects if 
Interests of Church better served.] — Re 
Williams, Public Trustee v. Williams, 
No. 76a, ante, 

718b. Gift to Archbishop to be applied ** in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.^'] — Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards tbo Oeiccral 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to carry on the work 
of the Church in Wales : — Held : the alterna- 
tive ght was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void. — Re 
Jackson, Midland Bank Executor & 
Trustee Co., Ltd. v, Wales, Archbishop 
OP, [1930] 2 Ch. 389; 99 L. J. Ch. 450; 
144 L. T. 102 ; 46 T. L. R. 658. 

720. Add, Annotaiiona : — Consd. Be Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Cb. 407. Reid. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527 ; Re Davis, Thomas 
V. Davis, [1923] 1 Oh. 226 ; Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 268. 

721. Add. Annotaiiona : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. 0. 202 ; Be Smith, 
PubUc Trustee v. Smith, [1932] 1 Oh. 163. 
Refd. Verge v, SomerviUe, [1924] A. 0. 496; 
Be Hadden, Public Trustee v. More, [1932] 1 
Oh. 133. 


728. Add. Annotaiion: — Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V. Tetley, [1928] 1 Oh. 258. 

724a. ** Cttiaritable or public institutions ’’ — At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1018, testator, alter making certain 
specific ^ pecuniary bequests & giving an 
annuity to ^ wife, devised & bequeathed all 
bis real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees ** to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife's 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion ^ in 
such prc^ortions Sc shares as they may deem 
fit ** : — Held : the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty. — Re Davis, 
Thomas v, Davis, [1923] 1 Oh. 226 ; 92 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. R. 
201 ; 67 Sol. Jo. 297. 

725. Add. Annotaiion : — ^Refd. Be Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

728a. ‘*To such charities or to such religious 
bodies ’’ — As trustees in their discretion shall 
think fit — Valid.] — Re Tomkinson, M'Crea 
& Bell v. A.-G. of the Duohy op Lan- 
caster (1929), 74 Sol. .To. 77. 

781. Add, Annotations: — Consd. Re Tetley, 
National Provincial So Union Bank of Eng- 
land V. Tetley, [1923] 1 Oh. 258. Dlstd. 
I. R. Uomrs. v, Roberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v, I, R. Comrs., 
English Branch Council of General Medical 
Council V, Same (1928), 97 L. J. K. B. 678; 
Re Grove-Grady, Plowdtui v. Lawrence, [1929] 

1 Oh. 667 ; Re Smith, Public Trustee v. Smith, 
[1931] 2 Ch. 364. Refd. Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 

2 Ch. 407 ; Re Davis, Thomas v, Davis, 
[1923] 1 Ch. 226; A.-G. v. National Pro- 
vincial Bank, [1924] A. 0. 262 ; Verge v. 
Somerville, [1924] A. 0. 490; 1. R. Comm. 
V. Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Midland Counties Institution of Engi- 
neers V, I. R. Comrs. (1928), 14 Tax Cas. 286 ; 
Keren Kayemeth Le Jisroel, Ltd. v, I. R. 
Comrs. (1931), 47 T. L. B. 401 ; Master 
Mariners, Honourable Co. of v, I. B. Comrs. 
(1932), 17 Tax Cas. 298 ; Peterborough 
Royal Foxhound Show Society v, I. K. 
Comrs., [1930] 1 All E. R. 813. 

734. Add, Annotation : — Refd. Verge v, Somerville, 
[1924] A. 0. 496. 


PART III. SECT. 2. SUB-SECT. 2.— B. 

t I. ** CharUdbU or other deserving 
instUntUms ** — As trustees thtiik fit — 
Void.] — Campbell's Tbustkks v. 
Campbbu- (1921] 8. O. (H. L.) 12 ; 58 
8c. L. r760.--«COT. 


b t ** BenevoUmt, charitable dt re- 
iMjious inatitulions ** — As trustees think 
^oper — In limited localUy — PaWd.J— 
edoail etc. V. Cassblis, [1922] S. C. 
395 ; 59 So. L. R. 304.— SCOT. 


• i. 


—By the law of Scotland a 


9M, 


tniBt for " charitable or benevolent " 
purpoeeB Ut a trust for ** charitable '* 
purposes alone. — Jackson's Trustees 
V. Inland Revenue, [1920] 8. O. 679 ; 
10 Tax Cas. 40O.-HBCOT. 

0 il. In particular place — As 

trustees shall think deserving.) — Re 
Greaves (B. O.), [1917] 1 W. W. R. 
997.— CAN. 

ng. ** Charitable, reUffious, philan- 
thropic, eduoaHonal, or scimtt/io " — 
roia.T^eetator directed his trustee 
to hold the surplus of his residuary 

69 


estate on trust, to invest the same & 
pay the net annual income to named 
cMidren So another named person for 
life equally, or to the survivors, & 
upon tne death of the survivor to hold 
his residuary estate upon trust " for 
such oharltable, rellKlons, philanthropic, 
eduoatlonai or scientldo institution or 
InatitutionB absolutely " as his trustee 
should select . * .:~ -Held: the |dft 
was void for uncertainty. — Re White, 
Executor Trustee So Aobnot Go. 
OF South Australia, Ltd. v. A.-G., 
[1933] S. A. S. R. 139.^AUI. 
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785. Add. Annoiaiiona: — As to (l);Refd. Be Tetley, 
National Provincial & Uziion Bank of Eng- 
land V. Tetley, [1928] 1 Ch. 268 ; He AshUm, 
Westiiiinstcir Bank v, Farley, [1938] Ch. 482. 
As to (2) Consd. Re Bain, Public Trustee v. 
Boss (1929), 46 T. L. H. 617. 

785a. •• Charities & Institutions " — ** As exeeutors 
In their absolute discretion think fit Void.] 
— Be CiiARkE, Bracey v. Eoyal National 
Lifeboat Institution, No. 47a, ante. 

789. Add. Annotations : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. C. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 
Re Gwyon, Public Trustee w. A.-G. (1929), 
46 T. L. R. 96 ; Smith, Public Tn^ee v. 
Smith, [1932] 1 Oh. 163 ; Re Ogden, Brydon 
V. Samuel, [1983] Ch. 678 ; Re Spence’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 AU E. R. 684. Refd. 
Re Davis, Thomas v. Davis, [1923] 1 Ch. 225 ; 
Re Stratton, Sratton v. A.-G., [1930] 2 Ch. 
151 ; Re Hadden, Public Trustee v. More, 
[19,82] 1 Ch. 183. 

74<0a. ** Charitable purposes ** directed by testator 
or for such objects as executor selects-— Void.] 

' —Re Chapman, Hales v. A.-G., No. 1424a, 
post. 

740b. “ Patriotic purposes or charitable institutions 
or objects — At discretion of trustees-^Void,] 

— (1) Testator his will directed his trustees 
« to apply one-fifth of bis residuary estate 
“ for such patriotic ''urposes or objects & 
such chatitablo institution or institutions or 
charitable obiect or objects in the British 
Empire ” as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will ^ou must declare your wishes, 
& not leave it in wide & uncertain terms to 
some one else to make a will for you. Special 
treatment Is meted out to a gift for charitable 
purposes, & in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, C.). — 
A.-G. V. National Provincial & Union 
Bank op Engiand, [1924] A. C. 262 ; 40 
T. L. R. 191 ; 68 Sol. Jo. 235 ; sub nom. Re 
Tetley, A.-G. v. National Provincial Aj 
Union Bank op Engiand, 93 L. J. Ch. 231 ; 
131 L. T. 34, H. L. ; affg. S. 0. svb nom. Re 
Tetley, National Provinciai. & Union 
Bank op England, Ltd. v. Tetley, [1923] 
I Ch. 268, C. A. 


Annetatiovs .^A8 to (1) Consd. Re Grove-Gradv, Plowden t 
Lawrence. fl929] 1 Ch. 657. Expld. /te Smith, Public Tniste 
V. Si^th. [1932] 1 Oh. 163. ConSd. Bonar Law Memork 
Trust r. I. R. Comre. (1933), 49 T. L. R. 220. Refd. Verg 
V. ^meryUle. [19241 A. O. 49S : I. R. Oomrs. v. Robert 
Marine Manaions Trustees (1927i, 43 T. L. R. 270 
Gemerad Medical Council %\ 1. R. Oomrs. , Emrllsh Branc 
pomioil of G^^erai Medical Connell v. Same (1928). 9 
a* h Comrs, v. Yorkshire Agriculturf 

fimj 1 Kf. B. fill: Keren Kayem^^ UjLoe 
T. L. H. 298 ; Peterboroi^ 
Show Society v. I. R. Oomrs., 

1 All E. R. 813. 


746. Add. Citation .-—91 L. J. P. 0. 96. 

748i Udd. Annotaiiom — A» to (I) Conad. (%ester- 
matt V. Federal Taxation Comr. (1926). 42 


749. Add. Annotation : — ^Retd. JBe Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 163. 

751. Add. AnHotaiion : — Reid. Re Tetley, National 
Provincial dt Union Bank of England v, 
Tetley, [1923] 1 Ch. 268. 

751a. ** Objects of charity or any other public 
objeets in parish of VaUd.]— By 

her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ** for the 
benefit of the schools, charitable institu- 
tions, poor, other objects of charity, or 
any other public objects in the parish of F.” ; 
— Held : it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively. — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 306 ; 89 L. J. Ch. 269 ; 122 
L. T. 578 ; 84 J. P. 78 ; 64 Sol. Jo. 291. 

Annotation: — Refd. Re Tetley, National Provincial & Union 
Bank of England t>. Tetley, [1923] 1 Ch. 268. 

754. Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grovo-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 657. 

755a. ** Hospital or other charitable or benevolent 
institution — Valid.] — By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital waj'ds, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ” ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on Ida trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word “ hos- 
pital ” where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words “ wards, beds, or 
cots ” ; the primary intention of testator was 
to provide or endow the same, &; the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
“benevolent institution” must be con- 
strued as ejusdem generis y with “ hospital ” ; 
& therefore the bequest constituted a good 
& valid charitable gift. — Re Ludlow, Bence- 
Jones v. A.-G. (1923), 93 L. J. Oh. 30, 0. A. 

763. Add. Annotation : — Folld. Re Porter, Porter 
V. Porter, [1925] Ch. 746. 

766. Add. Annotation : — As to (2) Consd. Re Porter, 
Porter t?. Porter, [1925] Ch. 746. 

769. Add. Annotation : — Consd. Re Porter, Porter 

V. Porter, [1925] Ch. 746. 

769a. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — FowijeR v. Fowler (1804), 
S3 Beav. 616 ; 33 X.. J. Ch. 674 ; 10 L. T. 
682 ; 28 J. P. 707 ; 10 Jur. N. S. 648 ; 12 

W. R. 972 ; 66 E. R. 607. 

.‘--Distd. Re Williams (1877). 6 CJh. D. 7S6. 
Retd. Hcare Osbome (1866), 30 J. P. 309 ; Re Riglsy's 
Trusts (1866). 36 L. J. Cb. 147 ; Cboa Choon Neoh v. 
Bpottiswoode (ld69). Wood’s Oriental Cases. App. I. 
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769b. Gift for maintenanee & upkeep of masonic 
temple — ^Residue to masonic charities — ^Whole 
gift void*] — ^By a codicil to his will testator 
directed Ms exors*, on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the tinstees, in their full 
&; sole diB<^tion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the tomb 
cases *' were inapplicable ; (2) the whole 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object wMch was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amoimt of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the bal ince would be valid ; (3) as 
the primary gift \7as not sufficiently detined, 
the whole legacy was void for imcertainty. — 
He Porter, Porter v. Porter, [1925] Ch. 
746 ; 95 L, J. Oh. 46 ; 133 L. T. 812. 

770. Add. Annotation : — Consd. Re Smith, Public 
Trustee r. Smith, [1932] 1 Ch. 153. 

771. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Boyal National Lifeboat Institution, [1023] 
2 Ch. 407. Refd. Re King, Kerr v, Bradley, 
[1923] 1 Oh. 243. 

772. Add. Annotation : — Refd. Re Porter, Poiier v. 
Porter, [1926] Ch. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

786. Add. Annotations ;-^onsd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1928] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 2‘43. 

794, Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1023] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1928] 1 Oh. 226. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 


V. Royal National Lifeboat Institution, [1028] 
2 Oh. 407. Refd. Be Davis, Thomas v. Davis, 
[1023] 1 Oh. 226. 

810. For ** appointment read “apportionment.*’ 

816. Add. Annotation : — Refd. Re Grove- Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

817. Add. Annotation : — Consd. Re Bain, Public 
Trustee v. Ross (1029), 46 T. L. R. 617. 

828a. Description not confined to charitable 

purposes — Description having particular 
meaning In religious denomination to which 
testator belonged.] — In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testotor, a member of the “ Brethren,” or 
” Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
” to distribute between the various good 
works which I & my wife have been in the 
habit of assisting. ...” After the widow’s 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the ” Brethren ” 
” good works ” was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, & suggesting that tesi^ator had 
used it in that sense :- ~TIeld : there was no 
evidence of the si^ilicance with which the 
testator had used the words, the statement 
as to their use among the “ Brethren ” was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects. — Re How, How v. How, [1930] 1 Ch. 
06 ; 99 L. J. Ch, 1 ; 142 L. T. 80. 

832. Add. Annotations : — As to (1) Apprvd. Black - 
well Blackwell, [H129] A. C. 318. As to 
(2) Refd. Re Keen, l^ivorshed v. GrilTiths, 
[1937] Ch. 236. 

836. Add. Annotations : — Dlstd. Re How, How v. 
How, [1930] 1 Ch. 66. Held. Tsang Chuen v, 
Li Po Kwai, [1932] A. C. 716. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 306). 

For ” See Nos. 1419 ct seq., pasty* read “ See, 
alsOy Nos. 1419 et seq.y postf* & add as 
follows : — 


PART III. SECT. 2. SUB-SECT. 3.— 
B (b). 


7701. Gift of residue or surplus for 
charitable purposes — Valid,] — Testa- 
trix gave the residue of her estate upon 
trust for conversion & directed the 
same to be expended upon the erection 
in a certain cemetery of a monument 
(with minute directions as to its nature 
& surroundings) to the memory of her 
deceased son, the sum of £50 to be 
paid to the proper person for the per- 
petual cm of the ground. Alter 
certain other directions the will con- 
tinued, ** I direct that any money loft 
unexpended after the erection & com- 
pletion of the said monument to be 
paid to the treasurer of the Children's 
Hospital, Camperdown . . : — HeW ; 
the special rule in the olass of cases 
known as the “ tomb cases *' applied, 
&, therefore, the primary gifts for the 
erection of the monument &. tor the 


perpetual care of the ground having 
lalled. the whole of the residuary fund 
was applicable to deft, oharl^. — 
PootBY V. Kotal Axjgxandra hos- 
pital for Chudbxn (1932), 32 8. R. 
N. S. W. 459 49 N. S. W. W. N. 156. 

— AUS. 


PART HI. SECT. 4. SUB-SECT. 2.-B. 

824 1. Admitted — Description ajyply- 
ing indifferently to more than one charily 
— “ Old People*8 Home '* — Old Folks 
Home or Maison des Vieux.) — He 
Smith (1912), 22 W. L. It. 630 ; 3 
W. W, R. 399 ; 22 Man. L. R. 756 ; 
8 D. L. R. 93.— CAN. 

824 il. Gift to '* St. James* 

Presbyterian Church, 1375 which I owe 
it *' — Two Si. James* Churches — Evi- 
dence of dehi.)— Rc McLaurin Legacy 
(1911), 9 E. L. R. 826.— CAN. 

PART III. SECT. 4, SUB-SECT. 2.— C. 

830 li. .] — Where testator 

made a bequest to a society, & It was 
found no society exactly oorrespondlng 
to the designation given by 'testator 
was known : — Held : If the society 
is misdescribed, the ct. will if possible, 
discover from surrounding circum- 
stances, what society was Intended. 
The ct. will admit extrinsic e'vldenoe to 
determine what testator’s words ex- 
press. Evidence to show that testator 
subscribed to a particular eoclety will 
be admitted, to show what was in his 
mind when he made the bequest. — Re 

7 ) 


Alexanper’s Will (1HH5), 7 Nfld. 
L. R. 42.— NFLD. 


PART III. SECT. 4, SUB-SECT. 8.~A. 

sa. Pufdic instUuUom in Scotland — 
Void.] — Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of his estate. ** to pay appro- 
priate Sc distribute the free residue & 
remainder of my said estate & effects at 
such times Sc in such proportions as my 
trustees may think tit to &: among such 
poor persons in E. or such charitable, 
educational, or benevolent societies or 
public institutions in Scotland as iny 
trustees shall select '* : — Held : the 
words “ public institutions In Scot- 
land ** were to be read as ludlcatlve 
of a separate class ; they were too 
Indefinite to receive effect ; & the whole 
bequest was void from uncertainty. — 
Reid '8 Trustees v. Cattanaoh’s 
Trustees, [19291 S. 0. 727.— «COT. 


sb. “ Any worthy cause ** — Void .] — 
A clause of a will reads as foUows : 
“ the balance of my estate I leave 
entirely in the hands of my exor. to 
aid Sc help any worthy cause or pauses 
as he sbml think fit: — S^fd: the vHll 
did not create a valid charitable trust 



Casas 84U-875. 
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841a. Gift to ** two institutions, one lor sailors, the 
other lor soldiers, which I hope to be able to 
name myself, If not, then by my executors ** — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for r^ors, the other for soldiers, which 1 
hope to be able to name myself, if not, then 
by my exors.*’ : — Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too yague 
but was a good charitable gift. — Be Smith, 
Blyth V. A.-G. (1920), 36 T. L. R. 416, 0. A. 

841b. Gift to any Institution in Sussex assisting 
crippled ex-service men.] — Testator be- 
queathed his residuary estate to any institu- 
tion formed in Sussex for the purpose of 
housing, aiding So assisting crippled ex-service 
men or, if no such institution, directed the 
formation of such an institution : — Held : 
a home which provided lodgings for crippled 
ex-soldiers & sailors belonging to the dis- 
trict who had for the time being nowhere 
else to go, satisfied the conditions of the 
will, & a scheme for the administration X)f 
the fund was directed. — Re BiiOOMBiBUt), 
PuBMC Trustee v. Kohlbeck (1933), *77 
Sol. Jo. 639. 

841c. ** Institutions established for benevolent 
purposes ** — Void.] — A testatrix domiciled 
in New Zealand, bequeathed to the trustee So 
exor. of her will (retp. co.) her residuary 
estate, “ to apply the same in making other 
becjuests towards institutions, societies or 
objects established in or about Auckland 
aforesaid for chai‘itable, benevolent, educa- 


tional or religious purposes ” within the 
absolute discretion of the trustee : — Held : 
the gift failed for uncertainty, as a gift for 
benevolent purposes is not a good 
charitable gift. — ^A.-G. fob New Zealand v . 
New Zealand Insurance Co., Ltd., [1936] 
3 All E. R. 888 ; 63 T. L. R. 37 ; 80 Sol. Jo. 
912, P. C. 

848a. Poor of parish where testator burled — 

Direction as to place of burial — Subsequent 
pitfol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die ; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions ^ven subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. — Salter v. Parby 
(1843), 12 L. J. Oh. 411 ; 1 L. T. O. 8. 76 ; 
7 Jur. 831. 

856. Add, Annotation : — ^Refd. Re Luc£ks, Rhys 

V. A.-G., [1922] 2 Oh. 62. 

864a. Gift to German Reich — For benefit of dis- 
abled German soldiers — Valid.] — Re Robin- 
son, Besant v.'Gbrman Reich, No. 23c, ante, 

865. Add, Citation : — 3 Leon. 18. 

869. Add, Annotation : — Refd. Re Forshaw, Wal- 
lace V, Middlesex Hosi)ital (1984), 61 T. L. R. 
97. 

875. Citation : — For “ 2 W. R. 164 *’ read ** 21 

W. R. 154.” 


— Planta V. Grbenshiblds, [19311 1 
W. W. R. 401 ; 2 D. L. U. 189 ; 43 
B. 0. R. 439,— CAN, 

■d. ** Pious acts** — Void..] — In con- 
strulntr a will which, after providing 
for certain pecuniary legacies, directed 
that the b^ance income be spent on 
“ pious acts *’ according to the dis- 
cretion of the trustees : — Held : be- 

S uest void for uncertainty. — Satkarhi 
IHATTACHARYA V. HAZARILAL KhANNA 
(1980), I. L. R. 68 Calc. 1026.— IND. 


PART III. SECT. 4. SUB-SECT. 8.— C. 

Bw. Advancement of art, science or 
literature.] — A testator directed his 
trustees to hold the rosldue of his estate 
for behoof of hie sister in liferent, with 
power to encroach on the capital, & on 
her death to make certain payments. 
Ho further provided : ** & If there is 
still any residue left my tnistees shaU 
apply it In whatever manner to them 
may seem most suitable for the 
advancement of art, soienoe, or htera- 
tur© in the burgh of C.** :~^Held : the 
bequest was void from imcertalnty. — 
HARPEnEt’8 Trustees v, Jacobs, [1929] 
S. C. 346.— SCOT. 


BX. Qift to ** missionStCorean dt Borne ** 
— Testator contributor to Pres^)Vterian 
missions. 1 — Whore a legacy was to 
•* the missions, Oorean & Home,” St 
testatrix had been in the habit of oon- 
toibutiug to the Home Sc Ooroau Mission 
Fund in ooxmection with the Presby- 
terian Ghuroh In Canada : — Beld : the 
legacy in question should go to the 
latter fund.— Henderson Estate 
(1914), 14 B. L. R. 401.— CAN. 

sy. Gift to the hHnd,h-A gift by will 
to the blind, simpKciter, is a good 
charitable gift. — Be Bond : Brennan 
V, A.-G., [1929] V. L. R. SS3 ; [19291 
Argus L. n, 300. — AU8. 


so. ** Orphanaoes,**] — Aitac oertain 

gifts testator directed that ” the 


balance of my estate shall be equally 
divided ; Salvation Army Rescue 
Homo ; Home for Incurables, Fuller- 
ton ; South Australian Protestant 
Orphanages ; Minda Homo.” There 
was one institution In South Australia 
whose rules provided for the care of 
orphans of a particular denomination ; 
there were also other institutions whose 
rules enabled them to receive not only 
orphans but other children whose con- 
dition needed relld!. All these insti- 
tutions, including the first-named, as 
a praotlee received children other than 
orphans : — Held : whether an Insti- 
tution was or was not an orphana^ 
was a question of fact, & both the 
rules Sc practice of the institution were 
to be considered. An orphanage is 
an institution where the main or 
primary purpose which It Is actually 
fulfllUng is to provide & care for 
orphaned children. The orphanages 
took one-fourth of the residue of the 
estate, to be divided equally between 
them. — Re Dodson, [1931] S. A. 8. R. 
387.— AUS. 

se. Bight of executors to come to 
arrangement %oUh charity .] — Gift to 
Pioton Academy, Pioton, in aid of poor 
Sc deserving young men & women 
getting an eduoatlon. Pioton Academy 
was one of the public schools of Pioton : 
— Held: neither the trustees of the 
Pioton Academy Educational Founda- 
tion, nor the Board of School Comrs. 
for town of Pioton were entitled, but 
the exors. were entitled to make an 
arrangement with the trustees of the 
Pioton Academy Educational Founda- 
tion. — Re LoooiS’B Will (1934), 8 
M. P. R. 298.— CAN. 


PART III. SECT. 4 , SUB-SECT. 8.— D. 

1 1. — - ** Industriai School for 

Blind, B, Place **— ** Roual Inatituii^ 
for Blind Ineorporated in B, Place 
entiOed,] — Re Voax, Pubuo Trustee 


V. Steele, [1926] 8. A. S. R. 218.— 
AUS. 

1 ii. Home Mission Ex- 

tension Fund — Home Mission d: For- 
vxird Movement entitled.] — Testatrix 
after making oertain bequests provided 
that ” the residue is to be paid to the 
Home Mission Extension Fimd of the 
Cong. CJhurch & the other to the 
London Missionary Society to be kept 
at interest.” The Congregational 
Union had no fund known under the 
above name ; there was a fund known 
as the Home Mission Sc Forweupd 
Movement Board : — Hedd : testatrix 
intended to Indicate a certain purpose 
by the use of the words ” Home 
Mission Extension ” & a gift was 
expressed to the Congre^tlonal Union 
& Home Mission for Home Mlaslon 
purposes. — Re Turner, Elder’s Trus- 
tee & Executor Co., Ltd. v. Morialta 
Protestant Children’s Homes In- 
corporated, [1930] S. A. S. R. 223. — 
AUS. 


1 iii. ” Home for Fallen 

Girls ” — ” Church Home for Girls ** 
entitled.] — On new evidence adduced 
on a further hearing of the application 
the origrinal hearing of which is reported 
[19361 3 W. wTr. 620, it appeared 
that testator's bequest to the ” Home 
for Fallen Girls ” was a case of mis- 
description or error Jn the name 8c 
that the ” Church Home for Girls ” 
was intended. There was no such 
institution as the first named : — Held : 
the Church Home for Girls was entitled 
to the bequest. — Re Gilroy Estate 
(No. 2), [1937] 1 W. W. R. 356 ; 2 
D. L. R. bl.— CAN. 

p i. Gift to Society for Prevention 

of CrtuUy'io Animals in New Zeaiand — 
Several local societies for prevention 
oferueUytoanimais — Lega<m divided ,] — 
Buosxje^ Pubuo Trustib v, 
Wblunoton Sogiett fx>R Prevention 
OF Cruelty to Animals (Iko.), [1923] 
N. Z. L. R. 148.— M.Z. 



VoL Vm.— Cbarities. Cases 876a— 801a. 


876a. London General Hospital Fund 

— King Edward’s Hospital Fund for London 
or London Hospital — Former entitled.] — Re 
Bobingbr, Meara V. King Edward’s Hos- 
pital Fund FOR London (1931), 48 T. L. R. 14. 

884a. “ Chelsea Hospital ” — Royal 

Hospital^ Chelsea.] — The ct. held that a 
testamentary ^t to “ the Chelsea Hospital ” 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its name. — Be Db Jong, Public 
Tbustbb v. Goldsmid (1929), 46 T. L. R. 
70 ; 73 Sol. Jo. 850. 

891a. Gift to ** Soldiers’ Crippled Homes ” — 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Mdiers* Crippled Homes.” In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about those insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Re Husband, Neavb v. Babnardo’s Homes 
National Incorporated Assocn. (1923), 
58 L. Jo. 600. 

894a. “ Diocesan Curates’ Aid Society ” — 

Testator resident In Oxford — Oxford Diocesan 
Spiritual Help Society entltiedj — Re Johnson, 
Goodrich v. Ogle (1893), 9 T. L. R. 277. 

894b. Gilt to three bishops for poor of dioceses 

— One bishop a suffragan.] — Re Smith, 
Trevor v. Goodhall (1934), 61 T. L. R. 
108 ; 78 Sol. Jo. 839. 

896a. ‘‘ Southwark Diocesan Society ” 

— Southwark Diocesan & South London 
Fund.]— Be Watt, Hicks v. Hill, [1932] 2 
Ch. 243, n. ; 101 L. J. Ch. 417, n, ; 14 ; I 4 . T. 
628, n., 0. A. 

898. Add. Annotation : — A« to (1) Gonsd. Re Watt, 
Hicks V. Hill, [1932] 2 Oh. 243, n. 

901a. ” United Methodists ’’—Gift over on 

union with other religious body — Effect of 
Methodist Church Union Act, 1929 (c. Ux), 
s. 18.]— By sect, 18 of Methodist Church 
Union Act, 1929 (c. lix) (an Act to authorise 


the union of the Wesleyan Methodist, Primi- 
tive, Sc United Methodist Churches) : ” All 
personal or movable property (other than 
chattels real . . .) at the date of union . . . 
held in trust for or on behalf of . . . the 
United Methodist Church ... or for the 
purposes of any . . . charity subsidiary or 
ancillary to [the United Methodist Church] 
shall as from that date be deemed to . . . 
be held in trust for . . , the purposes of the 
Methodist Church or the . . . charitv sub- 
sidiary or ancillary to the Methodist Church 
nevertheless in other respects upon the same 
trusts ... as those upon . . . which the 
same wore previously held so far as circum- 
stances will permit.” 

Testator directed that after his wife’s 
death a sum of money should be held upon 
trust to invest Sc to apply the income in 
augmenting the salaries of the ministers of 
the United Methodists’ chapel at Batley : 
with a proviso that ” in case the said chapel 
& property connected therewith shall, in the 
opinion & absolute discretion of the trustees 
or trustee for the time being of my will, at 
any time cease to be used for the preaching 
Sc teaching the doctrine of the said United 
Methodists, or for any other reason . . . 
shall cease to exist for the said purpose, or 
the said United Methodists at Batley shall 
become merged in or united with some other 
religious body, then the said sum . . . shall 
be held upon trust for such of my nephews 
Sc nieces ... as shall be living at my death 
in equal shares.” About four years after 
testator’s wife’s death, the Wesleyan Metho- 
dist, Primitive Methodist, Sc United Methodist 
Churches became merged Sc united in acct)rd- 
ance with the Methodist Oimrch Union Act, 
1929 (c. lix); — Held: (1) the trust created 
by testator’s will was for a pai*ticuJar kind of 
charity Sc the will showed no general charitable 
intent ; (2) the proviso was void for perpetuity 
Sc therefore did not affect the trust ; (3) the 
Act enlarged the trust, which, under sect. 18, 
continued as a trust “ subsidiary or ancillary 
to ” the purposes of the Methodist Church Sc 


PART III. SECT. 4. SUB- SECT. 8.— E. 


898 ii. Oiftto Presbyterian ChureJi 

— bJniry into Union.}— Re Patriquin 
(N.S.). (19281 2 D. L. R. 791 ; on appeal, 
(19291 2 D. L. K. 197 ; 60 N. S. R, 34:i. 
—CAN. 

898 ill. .1— Testatrix 

bequeathed to ** aged & infirm ministers 
& widows of the Presbyterian Church.** 
There was no fund In connection with 
the ohuroh known as a fimd for aged & 
infirm ministers &, widows. By the 
United Church of Canada Act, the 
Presbyterian Church in Canada became 
part of the United Ohuroh of Canada, 
but after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatj^ was opposed to the union ; — 
Held : the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Church ; the 
exors. should have possession & control 
of the oorous Sc pay the income annually 
to aged & Infirm ministers of the oon- 
tinumg Presbyterian Church Sc their 
Trtdows.— iJe Looaix (1927), 63 N. B. R. 
395— CAN. 

898 Iv. ,) — Wbathicr- 

BT V. Weathkrby (1927), 58 N. B. R. 
403.-<;an. 


898 V. .1— HeW ; the 

congeegatioa could not Udee bequests ; 
^ beoomliig a congregation of the 
United Churoh of Panada at T., It had 


become something so different from the 
congregation for whose benefit the 
bequests wore made, that it did not now 
come within the description In the will ; 
the present congregation was not 
the same entity as the congregation 
which P, contemplated as her bene- 
ficiary. As to the bequest to ’* the 
Trustees of th« T. Presbyterian 
Church, ’* it was to a oorpn. which, 
even If it continued to exist, was not 
now one for carrying Into effect the 
testatrix* object, & tho same principle 
applied as In the case of the other 
bequest. — M cLellan v. Frabbr Sc 
FiiASEii V. McLeij.an, (1980) S. C. R. 
344; 3 D. L. R. 241; aify,. (1929J 
2 D. L. R. 197 ; 60 N. 8. R. 343 ; 
vary.. [19281 2 D. L, R. 791,— CAN. 

898 vl. .] — By her 

will, made in 1921, G. gave a sum to 
** tlio Homo Mission Fund of tho 
Presbyterian Church In CJanada *’ A: a 
sura to •* the Foreign Mission Fund of 
the Pro.sbyterian Church in Canada.*' 
When she made her will she was a 
member of a coogregatlon of the 
Presbyterian Church m CJanoda, at 
Hopewell, Nova Scotia. That con- 
gregation entered the United Church 
of Canada in 1925, when United (Uhurch 
of Canada Ant (Dom., 1924, c. 100) 
come into force. G. remained a 
member of tho congregation until her 
death in 1919 ; the United 

Church of CTanada was not entitled to 
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the gifts.— U nited Church of Canada 
V. PuKsnYTMiirAN Church in Canada. 
(1034) 8. C. R. 708 ; [1935] 1 D. L. R, 
1 ; affy., 8. C. sub norn. Re Gray, 
11933J 2 D. L. R. 400 ; 6 M. P. R. 466. 
— €AN. 

898 vli. — .1 — In tho case 

of bequests to the Home & Foreign 
Mission Boards of the f‘resbyterian 
Church in Canada : — Held : these 
objects did not cease to exist on the 
creation of the United Church of 
Canada, which was accordingly en- 
titled to the bequests. — Re Stephens, 

ANDKitSON V. IJnITBD OHUiWH OK 
Canada (1933), 6 M. P. R. 305.— CAN. 

898 vlii. Gift to Congregational 

Church — Entry into Union.] — United 
Church v. Murphy, (1931] l D. L. R. 
452.— CAN. 


898 lx. .1 — Testator 

devised his residuary estate to a 
Congregational Church, or if it should 
cease to exist, then over : — Held : the 
church ceased to exist within the 
moaning of tho devise on becoming 
part of the United Church of Canada.— 
Re Kkddey, 11933J 4 D. L. R. 416; 
affd., [1934] 3 D. L. R. 370.— CAN. 

ggg oifl to Methodist Church — 

Entry into Union. ]— Legacy to Metho- 
dist Church held to fail because the 
Union was in force before the time of 
vesting. — Re Thobnu, 11935) 4 D. L. R. 
778.— CAN. 
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was a charity to augment the salaries of 
ministers of the chapel. — Re TAI 4 BOT, Jubb v, 
8HB;ABD,[1033]Oh.896; 102 L. J. Oh. 362 ; 149 
L. T. 401 ; 49 T. L. R. 462 ; 77 Sol. Jo. 388. 

006. Add. Annotation : — ^Dlstd. Re Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Ch. 276. 

908. Add. Annotations: — As to (1) Consd. Re 
Forsliaw, Wallace v. Middlesex Hospital 
(1934), 60 T. L. R. 473 ; Re Harwood, Cole- 
man V. Innes, [1930] Ch. 286. Generally, 
Refd. Re Monk, Giffen v. Wedd, [1927] 2 Oh. 
197. 

910a. ** Lord Milner’s Homes lor Mentally Dis- 
abled Soldiers ” — Ex-Service Welfare Society 
entitled.] — Re Gurdon, Reynolds v. Ex- 
Servicbs Welfare Society (1930), 80 Sol. 
Jo. 288. 

912a. .] — Testatrix by her 

will dated Sept. 22 , 1924, directed her exors. 
to sell the residue of her property & to pay 
the proceeds to the Margate Cottage Hospital. 
At the time she made her will there was a 
hospital of that name, an unincorporated 
body, to the funds of which testatrix was 
a subscriber. About the year 1920, a ftmd 
was opened for the purpose of purchasing 
a new site & building a larger hospital, to 
which testatrix was also a contributor. At 
the time of testatrix’s death on Oct. 19, 
1930, the work formerly carried on at the 
Margate Cottage B ospital, including the 
medical & nursing staff & the patients, had 
been transferred to & was carried on at the 
new hospital, called the “ Margate & District 
General Hospital,” which had been opened 
on July 3, 1930. The invested funds held 
by trustees for the Margate Cottage Hospital 
the income thereof were dealt with by 
the same trustees for the purposes of the 
new hospital : — Held : the real intention of 
testatrix was to add the proceeds of sale of 
her residuary estate to the fimds dedicated 
to the purposes of the Margate Cottage 
Hospital, &, accordingly, there was a valid 
charitable bequest of those moneys to which 
the next of kin of testatrix had no title. 

Qu. : whether the Margate &> District 
General Hospital was in any & what sense 
identical with the Margate Cottage Hospital, 
& whether the purposes of the Margate & 
District General Hospital to which those who 
administered the funds of the Margate 
Cottage Hospital had devoted them were in 
a true sense the purposes of the Margate 
Cottage Hospital. — Re With all, With all 
V. Cobb, [1932] 2 Ch. 236 ; 101 L. J. Ch. 
414 ; 147 L. T. 620. 

922. Add. Annotation : — Refd. Re Withall, Wit- 
hall v. Cobb, [1932] 2 Oh. 230. 


924. Add. Annotation : — Held. Re Porter^ Porter v. 
Porter, [1926] Oh. 748. 

926. Add. Annotations : — Consd. Re Withall, Wit- 
hall v. Cobb, [19321 2 Ch. 236. Refd. Re 
Watt, Hicks v. Hill, [1932] 2 Oh. 243, n. 

932. Add. Annotations : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh. 163. Refd. 
Brighton College v. Marriott, [19201 A. 0. 192 ; 
Re Ashton’s Estate, Westminster Bank, Ltd. 
V. Farley, [1938] Ch. 482. 

933. Add. Annotation : — Refd« Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 667. 

945. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197. 

948a. Gift for amusement to be settled by patients — 
Pensioners but no patients.] — Re Hovenden, 
Westminster Bank, Ltd. v. Royal Hos- 
pital FOR Incurables (1938), 82 Sol. Jo. 
315. 

962. Add. Annotation : — Distd. Re How, How v. 
How, [1930] 1 Ch. 06. 

980. Add. Annotation : — Generally, Refd. Clergy 
Orphan Corpn. v. Christopher, [1933] Ch. 207. 

980a. Charity for orphans of Established Church — 
Effect of Welsh Disestablishment — Children 
of Welsh oler^ entitled.] — A charity formed 
in 1749 was incorporated by Act of Parlia- 
ment in 1809. Ite object was to maintain 
& educate poor orphans of clergymen of the 
Church of England. Owing to the dis- 
establishment of the Church in Wales doubts 
arose whether the corpn. had power to 
continue its work among the poor orphans 
of clergymen in Wales & Monmouthshire, & 
a summons was issued to obtain a decision 
of the ct. on the point ; — Held : there was 
nothing in Welsh Church Act, 1914 (c. 91), 
or the Welsh Church (Temporalities) Act, 
1919 (c. 65), that interfered with the power 
of the corpn. to maintain & educate poor 
orphans of clergymen in Wales & Monmouth- 
shire. — Be Clergy Orphan Corpn. Trusts, 
Clergy Orphan Corpn. v. Christopher, 
[1933] 1 Cb. 267 ; 102 L. J. Ch. 83 ; 148 
L. T. 324 ; 49 T. L. R. 79. 

981a. Gift to ** church ” — Construed as gift to 
congregation — Not to edifice.] — Be Tyler 
(1901), 46 Sol. Jo. 204. 

981b. Gift to institution — “ Church of 

England.”] — Re Barnes, Simpson v. Barnes 
(1922), [1930] 2 Ch. 80, n. ; 99 L. J. Ch. 
380, n. ; 143 L. T. 332, n. 

Annctaiion : — FoUd.i^ Soboales, Sohoalos v. Sohoalee, [1930] 
2 Ch. 76. 

981c. Roman Catholic Church.”] — 

Testatrix made a residuary bequest ” to the 


PART in. SECT. 4, SUB-SECt. 3.— G. 

■Z. Beatust to ** ProteatarU Orphan 
Girls* Boms **—B^st taken by ** Pro- 
testant CKildren*8 Bomes ** — Formed by 
amalgamation of “ Girls* Borne ** 

Protestant Orphans* Rome.**\ — Re 
OaRRiOK, [1929] 3 D. L. K. 373 ; 64 
O. L, R. 39.— GAN. 

PART IlL SECT. 4, SUB-SECT. 5.— A. 

X i* Gift to ** that church which is 

sound eoangslical ** — Prior gift to 
Pret^ryierian Church .] — Testator, a 
mluister of the UnitCKl Preabytorian 
Ohuroh of North i^erioa, after 
bequeathing 91,000 to the said church. 


rooeeded as follows ; ** I give for a 
ewish mlssiou 91,000 to that ohuroh 
which is sound & evangelical in doctrine 
& pure in worship, using the songs of 
praise, the inspired book which can 
unite idl nations,** etc. The evidence 
showed that this description applied to 
the said ohuroh ; — Held : not void, 
for uncertainty, for that testator clearly 
intended the said ohuroh as the legatee. 
' — Gillibs V. McConoohix (1882), 3 
O. R. 203.— can. 

X ii. ^ ** Roman Catholic Church in 

Cana^ ** — General Homan Catholic 
Ohvrt^] — Held .* a bequest to ** foreign 
missioiui In connection with the Ronmu 
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Catholic Church in Canada,** should 
be paid to the genend Homan Catholic 
Church, to bo used for foreign mlssionB 
in connection with that branch of the 
church which IS In Canada, there being 
no Homan Catholic Cnurch in Canada^ 
as a separate entity. — Re Upton (1913), 
24 O. W. R. 64 I 4 O. W. N. 816 ; 9 
D. L. R. 373.— CAN. 

PART IIL SECT. 4/ SUB-SECT. 6.— B. 

sa. Fund for maintetumce <t repair — 
Repair of fabric — conduct of services — 
provision of furniture, fUtings it 
Botd (1924), 65 O. L. R. 
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Boman Catholic Church, for the use thereof ** : 
— HBld: the gift was a valid charitable 
bequest. — Be Schoales, Schoales v. 
SCHOALES, [1930] 2 Ch. 75 ; 99 L. J. Ch. 377 ; 
143 L. T. 331 ; 46 T. L. R. 364 ; 74 Sol. Jo. 233. 

981 ci. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town.] 
— In 1841 certain resolutions were agreed to 
by the clergy & laity in this country at a 
meeting convened by the Archbishop of 
Canterbury to raise a fund for the endowment 
of Bishoprics in the Colonies, the fundamental 
object being to fotmd A; endow Bishoprics in 
connection with the Church of England. 
Among the Colonies selected was the Cape 
of Good Hope. In 1847 a large sum was 
given to the fuhd, A amongst the specific 
purposes mentioned for its application was 
the endowment of a Bishopric at Cape Town. 
In June, 1847, a Bishop’s Diocese was created 
for the Cape of Good Hope by I.jetters Patent, 

A Cape Town was constituted a Bishop’s See. 
The Bishop appointed was to be under the 
Metropolitical See of Canterbury. In 1849 
part of the fund was invested on mtge. in the 
Colony A part laid out in the purchase of an 
estate in Cape Tov\ti for the use of the Bishop. 
In the year 1860, a representative Legislature 
was granted to Cape Colony, A in 1853 by 
fresh Letters Patent a separate See of Cape 
Town was created. In 1864, as the result 
of disputes concerning the effect of the Letters 
Patent of 1863, it was decided by the Privy 
Council in lie the Lord Bishop of Natal 
(1864), 3 Moo. P. C. (N. S.) 116, that as there 
was an independent legisative assembly in 
the Colony at the date when the Letters 
Patent of 1853 were granted, there v*'e.s no j 
power in the Crown by virtue of its preroga- | 
tive to establish a Metropolitan See or 
Province whoso statxis the Colony could be 
required to recognise. As a result in Feb. 
1870, the Church of the Province of Bouth 
Africa was constituted on a consensual basis. 
In 1882, following further disputes, the Privy 
Council decided in Merriman v. Williams 
(1882), 7 App. Cas. 484, that the Church of the 
Province of South Africa was not a Church 
in connection with the Church of England 
as by law established. Having regard to the 
fact that the present Archbishop of Cape 
Town was not a Bishop of the Church of 
England or of a Church in connection with 
the Church of England but was a Bishop of 
the Church of the Province of South Africa ; 
A the doubt felt how the income of the fund 
should be dealt with, an originating summons 
was taken out by the present trustees of the 
fund raised in 1841 for the determination of 
the question how the income of the fund 
allocated to the endowment of a Bishopric 
at Cape Town should be applied, A whether 
the present Archbishop of Cape Town would 


be beneficially entitled to the income of the 
investments in this country held by the fund 
A set apart for the endowment of a Bishopric 
of Cape Town: — Held: (1) as it had been 
established that the present Archbishop of 
Cape Town was not a Bishop of the Church 
of England as by law established but a Bishop 
of the consensual Church of the Province of 
South Africa, which was, however, in com- 
munion with the Church of England, he was 
not a beneficiary of the funds in this country 
set apart for the endowment of the Bishopric 
of Cape Town. The question of a cy-pris 
application of the fund thereupon arose ; 
(2) therefore, as the fund in question A the 
trustees were in this country, A the trusts 
relating to it established here, the ct. had 
jurisdiction to order a scheme cy-pn}s : A 
the proper order was first to declare that on 
the true construction of the resolutions, the 
original trusts which affected the jiroperty 
were for the endowment of a Bishopric of 
Cape Town in connection with the Church of 
England, A those triists had become im- 
practicable ; A then to direct the trust/ees 
in this country to pay the income in question 
now in their hands to the Archbishop of 
Cape Town for the time being appointed A 
recognized by the Church of the Province 
of South Africa, but only so long as that 
Church remained, in the Archbishop of 
Canterbury’s opinion, in communion with the 
Church of England. — Re Colonial Bishop- 
rics Fund, 1841, (1935] Oh. 148; 104 

L. J. Oh. 205 ; 162 L. T. 458. 

986, Add. Anr\otatwns : — Retd, Re Stratton. Strat- 
ton V. A.-G., [19301 2 Ch. i5I ; Re Aslit-on, 
Wi^stmi lister Bank v, Fai K^> . [1938] (fii. 1S2. 

987. Add. Annotation : — Reid. Re Stratton, Strain- 
ton r. A.-G., [1930] 2 Oh. 151. 

P;91a. Gift to Superior of Jesuit Church.] — 

Re Barclay, Gardner v. Bahclav, Steijaut 
V . Barclay, No. 79a, ante. 

991b. “ To the rector of St, Thomas’ Roman 

Catholic Church of Newport.] — In the Estate 
of Pesca (1930), 74 Sol. Jo. 59. 

991c. “ To Mayor of L. tor poor & needy 

fishermen of L.”]-— A tostatrix bequeatl)ed 
one-quarter of her roHiduary estate to thfi 
“ Mayor of Lowestoft for the benefit of poor 
A needy fishermen of Lowestoft”: — Held: 
the testatrix intended the fund to be. ad- 
ministered by the Mayor of T..ow'eHtnft for 
the time being, A a schem<} should be directed 
to be drawn up. — Re Pik'K, Leddkh v. Moiuis, 
[1937] 3 All E. R. 536 ; 106 L. J. Ch. 252 ; 
53 T. L. R. 904 ; 81 Sol. Jo. 570. 

999. Add. Annotationa : — Refd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, 
[1923] 2 Ch. 407 ; Re De Carteret, Forster 
v. De Carteret, [1933] Ch. 103. 


PART III. SECT. 4, SUB-SECT. 6.— A. 

•d. Gift to ** parish priest ** — Cvraie 
iemvorarUv in charge cU time of death .) — 
N. by her will bequeathed the residue 
of her estate to the parish prlost of L., 
offloiatiug at the time of her decease, 
to be applied by him for the benefit of 
the Homan Catholic Church in the 
parish as he. in bis discretion, should 
think fit. A in the event of the failure 
of such bequest, testatrix bequeathed 
the said r^due to the said parish 
priest of L., for his own use & benefit. 
Testatrix died within three months of 


the execution of her will, & as tbo 
property consisted almost entirely of 
land, the charitable bequest failed. 
There was no parish priest of L. at the 
time of the death of testatrix, but all 
the duties of the office were being dls- 
cbaiyed by the curate of tho parish : — 
Held: the curate was entitled to the 
ultimate residue bequeathed to the 
palish priest for his own use & benefit. 
— McAursTEB V. Stewart, [1931] 
N. I. 62.— IR. 

PART lU. SECT. 4, SUB-SECT. S.— B. 
Mg. Edsieaiion of deserving children in 
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district — Meuning of ” deserving .**] — 
In a bequest for the ** education of 

K oor & ueserving children In the dis- 
dot of A.” : — Held : deserving moans 
deserving of eduoatlon, not morally 
deserving. — R erkhaad of the Dutch 

liBFORMED OaURCH. ALEXANDRIA V. 
SOHEEPBRS, [1932] App. D. 88. — 

S. AF. 

PART III. SECT. 4. SUB-SECT. 7. 
1007 1. IHscreHonof trustees — Gift to 
war charities — Not confined to Canada.} 
—/lie Hammond (1021 ), 68 D. h. II. 690. 
61 O. L. K. ! 49.— CAW. 



1020a— 1098. English and Empire Digest Supplement. 


1020a. Admission to Home of Rest — ^Must be suit- 
able objects of a charity.] — Be Jamsis, Gbek- 
PELL V. Hamilton, No. 47c, ante, 

1041. Add, Annotation : — Refd. Re Robinson, 
Wright V, Tugwell, [1923] 2 Oh. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis* 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, wldch mainly 
related to the conduct of the services, it was 
made an abiding condition that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that In compliance with the conditions a 
church had been erected at B. Sn the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
'•gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one ; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £1,600 endowment 

, fund for the proposed B. church,** with liberty 
for the incumbent ^ all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otheiwvise the fund in ct. might be transferred 
to the Ecclesiastical Oomrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services ; — Held : the condition 

requiring the wearing of a black ^own in 
the pulpit was subsidiary to the mam chari- 
table object, namely, the endowment of an 
evangelical church at B., as the per- 
formance tliereof had been shown to be Im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Oomrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Re Robinson, Wright v, TuGWBax, [1923] 
2 Oh. 832 ; 92 L. J. Oh. 340 ; 129 L. T. 627 ; 
39 T. L. R. 609 ; 67 Sol. Jo. 619. 

1054. Add. Annotation Generally, Refd. Re 
Talbot, Jubb v, Sheard, [1933] Oh. 896. 


1055. Add, Annotation: — As to (2) Refd. Re 
Talbot, Jubb v. l^eard, [1933] Oh. 896. 

1001. Add. Annotation : — Consd. Re Quintin Dick, 
Oloncurry v. Fenton, [1926] Oh. 992. 

1069. Add Citation .^—[1910] 1 Oh. 273. 

1069a. Gift over on charity receiving state subsidy 
— Charity receiving grant in aid as public 
elementary school.] — Testator, who by his 
will ^ave the residue of his property to certain 
chanties, made it a condition of the gift that 
the charities should not be taken over or sub- 
sidised by the State or by any pubUc or local 
authority. One of the institutions, which 
had a school attached recognised by the Board 
of Education as a public elementary school, 
received grants in aid of teachers’ salaries 
from the local education authority : — Held : 
the grants did not amount to a subsidy & 
the charity was not prevented from receiving 
a share of the residue. — Re Gregory, How v. 
Charrington (1935), 62 T. L. R. 130 ; 79 
Sol. Jo. 880. 

1078. Add, Annotations : — Refd. I. R. Oomrs. v, 
Yorkshire Agricultural Soc,, [1928] 1 K. B. 
611 ; Re Prevost, Lloyds Bank v, Barclays 
Bank, [1930] 2 Oh. 383. 

1080. Add. Annotations : — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medici Oharit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; I. R. Oomrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. U. 69; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Oh. 383. 

1081. Add, Annotations : — Refd. 1. R. Oomrs. v, 
Yorkshire Agricultural Soc., [1928] I K. B. 
611 ; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Oh. 383. 

1085a. Masonic lodge — Valid.] — The 

testator by his will gave the residue of his 
estate to a masonic lodge as a fund to build 
a suitable temple in Stafford : — Held : this 
was a gift to the members of the lodge which 
they could deal with as they pleased, & the 
gift was, therefore, good, whether it was 
charitable or not. — Re Turkington, Owen 
V. Benson, [1937] 4 AU E. R. 601 ; 81 Sol. 
Jo. 1041. 

1089a. Provision of knickers for all boys of 

district — Void.] — Re Gwyon, Public Trustee 
V. A.-G., No. 266a, ante, 

1095. Add, Annotation : — Consd. Re Monk, Giffen 
V, Wedd, [1927] 2 Ch. 197. 

1098. Add, AnnotcUion : — Generally, Refd. Re 
Monk. Giffen v. Wedd, [1927] 2 Ch. 197. 


PART III. SECT. 6. SUB-SECT. 4.~A. 

0 I. OrchtBira — Void .] — By on 

indenture of trust, which recited that 
the settlor had donated the sum of 
£10,000 for the purpose of asslstliur In 
founding a permanent fund for estab- 
Ushlnff m maintaining a metropolitan 
pennanent orchestra in &; tor the 
State of Viotoiia, &, that the donor 
had paid the money to the trustee, 
it was declared that the trustee should 
hold the said sum. Sc all sums thereafter 
glTen in augmentation of it. upon trust 
to apply the lncx>me of the fund in or 
towards the malntononoe of a metro- 
politan permanent orchestra, so many 
of the members whereof as the trustee 
should consider sufficient to be pro- 
fessional musiciana, etc. At the date 


of the deed such an orchestra did not 
exist, & the sum of £10.000 was al- 
together insufficient to establish & 
maintain one : — JETshl.* the settlement 
Infringed the rule against perpetuities, 
& there was a resulting trust for the 
settlor. — Re Dteb. Dybr v. Trustees, 
Executors Sc Agenoy Co., Ltd., 
[1936] V. L. R, 273 ; 41 Argus L. R. 
384.— AUS. 

PART 111. SECT. 6, BUB-SEOT. 4.— B. 

k I. .1 — Testator left an 

estate of $99,000, of which $44,000 
was in real estate Sc Hudson Bay Oo. 
shares. This latter sum was 1^ in 
trust to supply an income for a Bishop 
of Oomwall, or if such a Bishop was 
not eleeted within twenty-five years 
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after testator's death, the money was 
to go to the University of Bishop's 
College, at Lennoxville, for the endow- 
ment of a Professorship of Natural 
Solouoe : — Held .* thcee was an im- 
mediate gift for charitable uses delayed 
as to the actual conveyance till the 
secured debts were paid. Sc, therefore, 
vested at the death Sc eimtive in law, 
though the particular application of the 
gift might be in suspense for twenty- 
fire years, or might never take etCeot 
at aU. in which contingency there was 
a valid transfer to another Parity at 
the end of twenty-five yean ; & the 
will did not offend against the rule 
oonceming perpetuldes . — Re Moun- 
tain's Wiix 0912). 21 O. W. R. 866; 
S O. W. N. 1011 : 26 O. L. R. 163; 
4 D. L. R. 7$7.~OAN. 




Vd. VOL — Charities. Cases IMSa— 12S7. 


109Sa. •] — Re Monk, Gipfen v. Wedd, 

No. S4a, ante, 

1099. Add* AnnotaHone : — Consdi. Verge v, Somer- 
vme, [1924] A. 0. 490. Dlstd. Be Gwyon, 
Public Trustee^. A.-G. (1929), 46 T. L. R. 98. 
Oonsd. Be Smith, Public- Trustee v. Smith, 
[1932] 1 Ch. 163. Distd. Wemher’s Charit- 
able Trust (Tnxstees) v. I. E. Comrs., [1937] 
2 All E. K. 488. Reid. Keren Kayemeth Le 
Jisroel, LW. v, I. R. Comrs., [1931] 2 K. B. 
465 ; Be Spence’s Estate, [Barclay’s Bank, 
Ltd. r. Stockton-on-Tees Corpn., [1937] 3 
All B. R. 684. 

1102. Add. "Anno^ton : — Generally ^ Refd. Be 
Talbot, Jubb v. Sheard, [1933] Ch. 896. 

1102a. .] — Be Talbot, Jubb 

V. Sheabd, No. 901a, ante. 

1109. Add. Citation 127 L. T. 123. 

Add. An?ioto<ion : — Retd. Be Talbot, Jubb v* 
Sheard, [1933] Ch. 896. 

1114. Add. Annotation: — Refd. Be Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1116. Citationa .-—After “ H. L.” add “ affg^ S. 0. 
sub nom. Harbin v. Masterman (1871), 
L. R. 12 Eq. 669 : [1894] 2 Ch. 184, 0. A.” 
Add. Annoiaiioi.%: — Consd. Re Deloitte, 
Griffiths V, Deloiite, [1920] Ch. 66. Apld. 
Be Knapp, Spreckloy v. A.-G., [1929] 1 Ch. 
341. Consd. Be Jefferies, Finch v. Martin, 
[1936] 2 AH E. R. 626. 

1116. Add. Annotations: — Aa to (1) Consd. Be 
Deloitte, Griffiths v, Deloitte, [1926] Ch. 66. 
Dlstd. Berry v. Geen, [1938] A. C. 576. 

1116a. Direction tor accumulation — Discretion ot 
trustees.] — The expression in a will of a wish 
that ** the interest upon my inTwtix-tents 
may be allowed to accumulate ...” followed 
by an indication of the charitable objecte to 
which the accumulations are to be devoted 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator that ” the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,” & then set out various charit- 
able objects in the town of S. which testator 
desired shoxild thereafter benefit by such 
income only HeZd ; the wish aa to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Sprbckxey v. A.-G., [1929] 1 Ch. 
341; 98L. J. Oh. 95; 140 L. T. 633. 

1118. Add. Annotation : — Retd. Be Monk, Giffen 
V. Wedd (1927), 137 L. T. 4. 

1160. Add. Annotation: — Retd. Re Monk, Giffen 
e. Wedd, [1927] 2 Oh. 197. 

llSda. .] — ^Testator gave the residue of his 


estate on trust to pay the income to his wife 
for life Sc after her death to pay £3,000 to 
the Royal National lifeboat loatitution in 
order to defray the cost of building two life- 
boats, Sc ho directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair Sc of replacing them when 
necessary, & that if the remainder of the 
residue i^ould be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £8,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed Sc fell into residue, Sc the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, Sc 
to apply it to its general purposes. — Be Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1926), 42 T. L. R. 245. 

1188. Add. Annotation: — Refd. Be Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annotations: — Distd. Be Beck, Crook 
V. Royal National Lifeboat Institution (1926), 
42 T. L. R. 244. Refd. Be Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

1200. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1920] Ch. 118. 

1203a. Absolute property of beneficiary.] — ^A 

young man who was the only support of his 
widowed mother lost liis life in attempting 
to save a child from drowning. A sub- 
scription list was opened to provide assistance 
for the mother. The gi’eater part of the 
subscriptions were given in response to a 
letter published in certain newspapers, 
inviting people to provide ” for the im- 
mediate needs of the widowed mother.” 
A much smaller sum was given in response to 
a private letter in which the following words 
were used : ” Subscriptions have come in 

very well to date, but you will realise that 
a sum of at least £600 is necessary to be of any 
use for investment purposes, to provide 
[the mother] with a small weekly pension.” 
The trustees of the fund were anxious to 
purchase an annuity for the mother, but it 
was contended that the latter was entitled 
to have the whole fund handed over to her : — 
Held : there was nowhere a sufficient ex- 
pression of a trust to provide a pension, Sc 
the mother was entitled to have the fund 
handed over to her as her own absolute 
property. — Re Johnson, I^arson v, John- 
son, [1938] 2 All E. B. 173 ; 82 Sol. Jo. 333. 

1225. Add. Annotation : — Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add, Annoiationa : — Consd. Verge v, Somer- 
ville, [1924] A. 0. 496 ; Be Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 163. Refd. 
Re Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96 ; Keren Kayemeth Le Jisroel, 
Ltd. r. I. R. Comrs., [1931] 2 K. B. 466. 


PART IIL SECT. 6. SUB-SECT. 

1116 1 . Abstauie vested interest payable 
at future date — VPltether charity entiUed 
to immediate dMritutiofi.}— An aocnmu- 
latod fond waa directed to be paid by 


a trustee twenty-one yoam after the 
death of the p^y giving it for the 
aged k. deserrlng poor of the town. 
On a motion to approve a compromise 
between the trustee A the town oouncil: 


—Held: It was doubtful If the rule 
that a legatee may put an end to an 
accumulation exclusively for his bene- 
fit applied. — Be Bibtwistlis (1935), 4 
D.L. E. 137.— CAN. 
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Oanes 124M—1871. English and Empike Digest Supplement. 

Part IV. — Effectuation of Charitable Trusts by means of 


Schemes and the 

i246a. Not necessarily application cy-pres.] — 

Re Robinson, Besant v, Gehman Reich, 
No. 28c, ante, 

1247. Add* Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

1248. Add* Annotation : — Consd. Re Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

1248a. .i—Re Wilson-Babk- 

WORTH, Burstall V* DECK (1933), 60 T. L. R. 
82. 

1252a. No trustees.] — Verge v. Somerville, 

No. 199b, ante* 

1252b. Uncertainty as to beneficiary.] — Re 

Hurst, Harper v* King Edward’s Hospital 
Fund for London (1935), 79 Sol. Jo. 262. 

1252c. Gilt to trustees ol chapel — Disclaimer by 
trustees.] — By her will a testatrix bequeathed 
to the trustees of a certain Methodist Chapel 
£1,000 or half her residuary estate whichever 
should be the lesser amount with the direction 
that the trustees should purchase a field 
Which they should permit to be used as a 
recreation ground by the children attending 
the Sunday School in connection with the 
chapel & others as the trustees should 
approve. The exors set aside sufficient to 
satisfy this legacy k, distributed the residue 
of the estate. 'ITie trustees of the chapel 
disclaimed the legacy. The trustees there- 
upon took out a summons to determine 
whether the bequest failed & feU into tlie 
residuary estate of the testatrix or whether 
by reason of the charitable nature of the 
trust attached to it the bequest ought to 
be applied ey-pr^s : — Held : (1) as it was not 
of the esstmee of the bequest that the trustees 
of the chapel should be the trustees of the 
charity, the bequest did not lapse, but ought 
to be applied oy-prds ; (2 ) the costs of the 
proceedmgs should be paid out of the £1,000. 
— Re Lawton, Gautside v* A.-G., [1936] 3 
All E. R. 378. 


Cy-pres Doctrine. 

1264. Add* Annotaiion : — H^fd. Re Robinson, 
Besant v* German Reich, [1931] 2 Oh. 122. 

1265a. .] — testator who was a native of 

Scotland but died domiciled in England gave 
his residuary estate upon trust, after payment 
of annuities, to establish educational charities 
in & for the benefit of the residents of a town 
in Scotland. After the building & opening 
of a college in the town, there remained a large 
sum of money in the hands of the trustee 
subject to the trusts of the will. Upon an 
application to settle a scheme cy-pres, the 
ct., at the instance of the A.-G., gave liberty 
to the trustee to carry into effect a scheme 
for the administration of the charity to be 
settled by the Ct. of Session in Scotland. — 
Re Mark’s Will Trusts, Walker v. A.-G., 
[1936] Ch. 671 ; 105 L. J. Ch. 345 ; 155 
L. T. 485. 

1267. Add* Annotation : — Refd. Re Robinson* 
Besant v. German Reich, [1931] 2 Ch. 122. 

1269. Add* Annotation .•—Refd. Re Robinson, 
Besant v* German Reich, [1931] 2 Ch. 122. 

1278a. Object & trustee out of the juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23o, ante* 

1274. Add, Annotation : — Refd. Re Colonial 

Bishoprics Fund, 1841, [1936] Ch. 148. 

1277. Add, Annotation : — Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1278. Add* Annotations : — Consd. Re Robinson, 
Besant v. German Reich, [1981] 2 Oh. 122. 
Refd. Re Colonial Bishoprics Fund, 1841, 
[1935] Ch. 148. 

1812. Add* Annotations: — Refd. Re Hood, Public 
Trustee v. Hood, [1931 1 1 Ch. 240 ; Be Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 

1371. Add. Citation: — previous proceedings (1912), 
106 L. T. 295. 

Add. Annotation : — Generally, Refd. Re 
Monk, Giffen r. Wedd, [1927] 2 Ch. 197. 


PART IV. SECT. 1. SUB-SECT. 1.— -A. 

p i. Funds insufficient. ] — Re 

Mitchnkr, [1922] St. K. Qd. 39.— 

AUS. 

p il. Legatee uncertain .] — 

Testator, domioilod & dylUK in Ireland, 
bequeathed eharee to ** the Director 
of the Afrloan Mission.** There was 
tio Society known as ** the African 
Mission,** & no Indlyidoal with the 
official designation of “ Director of tho 
Afrloan Mission.** There were, how- 
ever, two societies which carried on 
missionary work in Afrioa, one of them 
being known In English as ** The 
Society of African Mirons,** its 
principal officer bohig the '* Provincial. *’ 
The other Society possessed an Irish 
MlMlon to Africa of which the principal 
officer was the ** Secretary,** who was 
also described in a French publication 
of theBooiety as ** Direoteur.** Testa- 
tor had been^n terms of Intimacy with 
the latter offloer, k had sent him a 
subscription, ^ in hlS letter enoloslilg 
the eubsoription he referred to •* the 
heeds of your great Ahioan Mission.** 
Testator had also knOwh the Provincial 
of the former Society, had discussed Its 
work with him, was in regular reoelpt 
of its publication, called the ** Afrloan 
Mifisioner,** Sc had also contributed, 
although a much smaUer amount, to 


its funds : — Held : the gift was a good 
charitable beauest for the propagation 
of the faith in Africa ; & It should bo 
referred to Chambers to settle a scheme, 
with the approval of the Attorney - 
General . — Re Muloaht, Butler v. 
Meagher, 11931] I. R. 239. — IR. 

r 1. .h-Re Wright (1023), 56 

N. S. R. 364.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1.— 
C (a). 

sw. Scfwol closed by siaiute..] — Testa- 
trix having during her lifetime erected 
a school-house, vested, by her will, 
the said school-house in her trustees 
upon certain chivrltable trusts. By 
her wiU she also created a perpetual 
yearly rontcharge which she vested 
In the said trustees to be expended in 
the maintenanoo of the said school & 
In paying a scripture reader residing 
on the scud school premises. Testatrix 
died on Dec. 1, 1883, & the trusts were 
fully carried out until by the operation 
of Eduoation Act (Northern Ireland), 
1923, the ^ool, as such, was closed 
pennanently in Feb. 1929. On a 
summons being brought to determine 
whether the said school premises Sc 
the said rentcharge were still impressed 
with a charitable trust : — : 
although tho tmst was tor a tpeciflo 
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charitable purpose & disclosed no 
general chantable intention, there was 
no resulting trust to the testatrix’s 
estat/e, & the trust should be adminis- 
tered cy-pres. — TU Hardy, Nelson v. 
A.-G.. [19331 N. I. 150.— IR. 


PART IV. SECT. 2> SUB-SECT. 2.— A. 

1372 V. .y-Re MoNab, [19251 

2 D. L. R. 1100; 56 O. L. R. 676 ; 
affg., 65 O. L. R. 538.— CAN. 


1372 vi, .] — Re Deremobe 

Estate (AltaA [19271 2 D. L. R. 1098 ; 
[19271 2 W. W. R. 113.— CAN. 


1372 vU. .y—ROd: the ot. 

could find an indication of a general 
oharitablo intention from the fact that 
the property had been devot^ to a 
particular charitable purpose, In olr- 
cumstanoes from which It was apparent 
that tho donors intended to make 
absolute perpetual gifts of the ptopoHy* 
not reeerHng to themselves any interest 
in it : & that the fund should be applied 
cy-pr^. — ArbistrGng v* A.-G. (1934), 
34 S. IL N. S. W. 464; 61 

N. S. W. W. N. 151.— AUS. 


sb. Purpose unnecessa/n/ — Fund to 
establish free school — Free school 
establi^ied by statute.] — R. v. Outlbb 
(circa 1876), R. E. D. 169.— CAN. 



VoL VnL— Charities. Cases 1878a^l418. 


1878a. .] — He Edwin Rilby CHARiriEe (1930), 

70 L. Jo. 409. 

1378b, •] — Re Robinson, Besant v, German 

Reich, No. 23c, ante. 

1378c. ,] — Where a testator selects a 

particular charity & takes some care to 
identify it, it is very difficult for the ct. to 
find a general charitable intent, if the named 
society ceases to exist before testator’s death ; 
but a general charitable intent may be 
inferred where no charitable institution as 
described in the will has ever existed. — Re 
Harwood, Coleman v. Innes, [19.S6] Ch. 
286 ; 106 L. J. Oh. 142 ; 154 L. T. 624. 

1382a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 
the reouilding & equipment ^ of a hospital 
“ to the satisfaction <& under the direction ’* 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not eqmpped. The directors did not at any 
time direct the rebuilding or equipment : — 
Held : (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knosvledge they might apply the 
legacy towards such works when properly 
executed; (2) “equipment” meant every- 
thing required to convert an empty building 
into a hosx)ital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fidly 
rebuilt & fully equipped. — Re Unite, 
Edwards v. Smith ^900), 75 L. J. Ch. 
163 ; 54 W. R. ,358 ; 22 T. L. R. 242 ; 50 
Sol. Jo. 239. 

1392. Add. Annotation: — Consd. Re Monk, (dflen 
V. Wedd, [1927] 2 Ch. 197. 

1394. Add, Annotation : — Refd. Re Monk, Giften 
V. Wedd, [1927] 2 Ch, 197. 

1395. Add. Annotation : — Refd. Re Monk, Gillen 
V. Wedd, [1927] 2 Ch. 197. 

1395a. Misdescription of charity.] — Re Forbhaw 
Wallace v. Middlesex Hospital (1034), 
51 T. L. R. 97 ; 78 Sol. Jo. 859, 0. A. 

1395b. Non-existence of object — Reference to 
** treasurer.” — Ry her will a testatrix gave 
her residuary personal estate to the l^erwick- 
upon-’P^^oed Infirmary, the Newcastlo-upon- 

Tyii® Infirmary, the Newcostle-upon-Tyn^ 
Nursing Home, & Doctor Barnardo’s Homes 
London, in ecjual shares ; & she directed 

that the receipt of the treasurer for the time 
being of the aforesaid institutions sheuld be 
a suflicient discharge to her executor for 
payment of the aforesaid legacies. 


No institution having been found which 
correctly answered the description of the 
“ Newcastle-upon-Tyne Nursing Home,” ^ 
doubts having arisen as to how the gift of this 
one-quarter share of residue should be dis- 
posed of, an originating summons was taken 
out by the exor. of the will for the purpose 
of determining (inter alia) the question 
whether certain of (lefts, (being institutions 
which seemed most nearly t/O correspond to 
the particular institution referred to in the 
will), namely, the Northumberland County 
Nursing Assocn., the Newcastle Private 
Hospital & Nurses’ Home (a private niusos’ 
home whereof two of defts., A. M, F. & 
S. L. P., were proprietors), the Cathedral 
Nursing Society for the Sick I’oor of New- 
castle-upon-Tyne (of which ant^ther deft., 
F. C. C., was treasurer) or any other body, 
society or institution was entitled to the 
particular one-fourth share in the residuary 
personal estate of the testatrix in question, 
or whetlier such share devolved as upon an 
intestacy: — Held: (1) no society or body 
existed which satisfied the ct, that it was 
live society or body meant & intended by 
the description “ The Newcaatlo-upon-3^yno 
Nursing Imme,” but (2) although the objects 
of a nursing home are not necessarily charit- 
able, the fact that the testatrix was dealing 
with the residue of her (estate in equal shares, 
the otlior three nara(fd residuary legatees 
were charities having kindre(t objects, & 
there was a direction in the will that the 
receipt of tlio treasiiror for tlie time being of 
each institution was tu be a suftldent dis- 
cliarge showed a general charitable intemtion 
in the will, there was sulTicient cont(?xt to 
I)revent a lapse of the particular share in 
(luostion & therefore no inti ^d acy. A scheme 
for administering thc^ on(^-quart(^.r share 
cy-pria could tiiereforo he properly carried 
out. — Re Knox, Flemtno v. Oarmichael, 
[1937] Ch. 109 ; [10.36] 3 AU E. R. 623 ; 106 
Ch. 97 ; 156 L. T. 189 : 80 Hoh Jo. 915, 

1396. Add. Citation : — 1 Vos. 243. 

Add. Annotation : — Refd* Re Hood, Public 
Trustee v. Hood, [1931] 3 Ch. 240. 

Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1928] 1 Oh. 243. 

1412. Add. Annoiaiiona : — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Goinrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612 ; Re De Carteret, Forster v. 
Do Carteret, [1933] Ch. 103. 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 

■d. Iloatcl cecudJfiQ to exist — Work 
of hoetel undertaken by Oovemmeni — 
No general charUahle — ffe 

Fitzoibbon (1922), 69 D. L. U. 624 ; 
61 O. L. R. 600.~-UAN. 

•». Surplus held for similar purpoaes.) 
— Where a oharltablo object conjea to 
an end contributions raised do not 
belong to the donors but are held for 
similar charitable purposes. — H alifax 
School for Blihd v. A'I’Tornby- 
Qbnbbal, [1935] 2 D. L. R. 347.-— CAN. 

PART IV. SECT. 2, SUB-BBOT. 2.— 
C. (d). 

sk. Lack of applicania.] — Testator 
bequeathed a sum of money to trustees 
for the purpose of founding a bursary 
to be granted by them to any 


PART IV. SECT. 2. SUB-SECT. 2.— B. 

si. .] — A will directed that 

the residuary estate be invested by the 
exor. & trustee & the income t.her(3of 
be paid to the Winnipeg Foundation 
to bo used by it in the support 
maintenance & for the purpose of the 
following charities “ carrying on work 
for the sick & poor in the City of Win- 
nipeg & the vicinity thereof & being 
the ... & the Homo for Fallen 
Girls.” No question arose with respect 
to any of the institutions named except 
the ” Homo for Fallen Girls.” There 
was neither when the will was made nor 
at the testator's death any Institution 
in Winnipeg or its vicinity of that 
name. But four Institutions In Win- 
nipeg did charitable work in caring for 
giris who came within the ordinary 
meaning of the term ” fallen ” : — 
Held .•testatrix appeared to have been 


tiiinklug of the special & particular 
charitable work which in fact was 
being carried on by ea(*h of the various 
instinitions named in the will, & that 
view negatived a suggestion that she 
intended to assist the church of which, 
mi the evidence, she was an active 
inombor in meeting its cv<mtr!butIons or 
liabilities to the joint work carried on 
by it (the (^^hurch of England) & the 
United CJiurch of Canada in maintain- 
ing an inatitution known at the time 
of the making of the will as the Church 
Homo for Girls but which had later 
changed its name. The cy-pres 
doctrine should be applied & the gift 
In question should be held intended for 
the benefit of the charitable work for 
fallen girls carried on by four Institu- 
tions. — Re Gilroy Estate, f 19.36] 8 
W. W. R. 620 [1 937 ] 1 D. L. R. 1 42.— 

OAK. 
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Gases 1418ft— 1484. Ekglish and Ehfibe Digest Supplement. 


1418a. Laok of apiiUeants.] — Philipps v. A.-G., 
11932] W. N. 100 ; 173 L. T. Jo. 320. 

1418b. Trust for Bishoprics in connection with 
Church of England — Bishopric at Cape Town — 
Church in South Africa not part of Church of 
England.] — Re Colonial Bishoprics Fund, 
1841, No. 981d, ante. 

1418c. Gift to provide stipend — Increase of stipend 
— Gift lnsufflcient.]-^A donor in 1898 trans- 
ferred to the governors of Queen Anne’s 
Bounty certain stock upon trust to pay the 
income thereof to the incumbent of a parish 
for securing the services of three or more 
curates for that parish, & the governors were 
to require, upon making each half-yearly 
payment of income, a certificate that three 
or more curates had been assisting in the 
parish at stipends amounting in the aggre- 
gate to not less than £400 per annum. Up to 
1934, three curates had been assisting in the 
parish. It was now found that the income 
from the stock together with other money 
available was, on account of the lai’ger 
stipends now payable to curates, sufficient 
only to provide the necessary stipends for 
two curates. The ct. was asked for directions 
as to the execution of the trusts of the 
charity, &, if necessary, for a scheme making 
the income available for the augmentation of 
the stipends of two curates : — Held : a 
scheme should be ordered whereby the income 
* of the fund should be made available for the 
augumentation of the sti| ends of two curates, 
instead of three. — Re Burton’s Charity, 
Queen Anne’s Bounty v. A.-G., [1938] 3 
All E. B. 90 ; 82 Sol. Jo. 646. 

1428. Add* Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 


1424. Add, Annotation: — ^Refd. Re Chapman, 
Hales V. A.-G., [1922] 2 Oh. 479. 

i424B. — ; Alternative non-charitable gift.] 

— ^Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purpoees, A 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ** applied 
for charitable purposes as I may in vmting 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
his discretion select, & to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited ; — Held : (1 ) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects A: purpoees other than 
charitable ; (2) the trui^ for those objects & 
purpoees was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, A he held it as trustee for the 
next of kin. — Re Chapman, Hales v. A.-G., 
[1922] 2 Ch. 479 ; 91 L. J. Oh. 627 ; 127 
L. T. 616 ; 66 Sol. Jo. 622, 0. A. 

See, also. No. 841a, ante. 

1430. Add. Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. B. 
938. 

1431 . Add. Annotation :--As to ( 1 ) Consd. Re Cammell, 
Public Trustee v. A.-G. (1926), 69 Sol. Jo. 345. 

1434. Add. Annotation : — Consd. Re Patten, West- 
minster Bank t>. Carlyon, [1920] 2 CIi. 27C. 


doBervinff young man. being a native 
of D., attending ooUege in the prospect 
of becoming a minister of the Estab' 
Ilshed Ohurch of Scotland, or as a 
missionary.** The trustees received 
payment of the bequest in 1888. In 
1907 they presented a petition in which 
they stated that, although full pub- 
llolty had been jriven to the bursary by 
advertisement & by intimation in the 
local schools, no application for it had 
ever been made, fit craved the ct. to 
empower them, falling application 
from natives of Dunbar, to mnt the 
bursary to otherwise quallfleu appots. 
bom in the Presbytery of Dunbar, or 
failing such appots. to otherwise quali- 
fied appots. without conditions as to 
nativity. The ot. granted the petition. 
— Re Borland, [10081 S. 0. 862.-— 
SOOT. 

sf. .1 — Testator, having erected 

six bouses for the residence of six 
widows who had been the wives of 
persons who had resided for five years 
on the F. estates, demised to trustees 
a yearly rentoharge of £70 a year, 
charged on the townland of D., & 
directed them to apply the sum of £10 
a year In repairing ec improving the 
six houses, fib to pay the remaining 
sum of £60 a year In six equal shares 
of £10 each to such six widows during 
their widowhood. He further directed 
that the person or persona seised of his 
real estate nnder the limitations in his 
will should have the solo fit exclusive 
control of this charity, fit should not 
be snbieot to the control of the Comrs. 
of Charitable Donations ft Bequests 
or any other persons, but should have 
fun power ft authority when the houses 
should become vacant to seleot such 
widows qualified as already stated to 
inhabit the houses ft receive the 


annual pension provided. For many 
years past there had been a laok of 
qualified appots., fit since 1013 only 
two of them had been occupied : — 
Held : the trust was not charitable. — 
A.-G. V. Fordb, [1932 J N,. 1. 1.— IR. 

sg. Dispersal of conffregaiion .] — A 
church fit a manse were hmd by truitees 
“ for the congregation of United 
Origincd Seoeders presently worshipping 
in A. Square under the pworal charge 
of the Rev. A. B.** Adherence to the 
principles contained in a document 
known os the “ Testimony ** was 
declared in the trust deed to be a 
condition of the right of any individual 
to remain a member ot the oongres^- 
tion. The oongr^ratlon had seceded 
on a question of doctrine from the 
Synod of the United Original Secession 
Church. In 1878 the congregation, 
which had beoome reduced to fourteen 
individuals, ceased to worship together. 
& the trustee let the property ft 
aooumulated the rents. In 1912 the 
last of the trustees died fit his testa- 
mentary trustees brought an action of 
multiplepoinding for the disposal of 
the property ft the aooumulations of 
rent: — Held: failing the establish- 
ment of a right to the property bv any 
congregation of the United Original 
Seo^era, the trust, being a trust for 
public purposes, fell to be administered 
cy-prfis. — A ndrr»on*s Trdstbbs V. 
SC501T. [1914J S. C. 942.— SOOT. 

PART rV. SBCT. 2, SUB-SBOT. 2.— D. 

« I. .1 — ^An association, whioh 

had managed an institution for the 
education fib training of destitute boys 
in an industrial training ship, owing 
to change of oiioumstanoes, whereby 
it was no longer possible to oarrv on 
the institution usefully, was wound up. 
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A petition was presented to the ot. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee. 
& the remaining two by two local 
shipowners’ associations, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners’ associa- 
tions to be filled by persons nominated 
by these bodies. The ot. sanctioned 
the scheme, being satisfied that In the 
particular cironmstanoeB of the case 
sutfioient provision had been made in 
the constitution of the trust for the due 
administration of the funds in the 
future. — Cdtde Industrial 'Training 
Ship AflSovJN.. [19251 S. C. 676.— SCOT. 

■k. Persons eligible to act as ad- 
ministralors no longer anailable.\^ 
Trustees presented a petition in which 
they stated that the administration of 
a fund had beoome unworkable 
through lack of effective machinery for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, fit craved the ot. to authorise 
a transfer of the fund 40 a general 
trust having similar objects. The ot. 
authorised the transfer. — ^ Rostth 
Canadian Fund Trustexs. [1924) 
S. C. 362,— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2.— E. 

g L Surplus amdied to swcA other 
purposes as td^la he deemed proper .] — 
Where, after satistying the prescribed 
objects of a certain charitable trust, 
there remained a surplus income of 
the ohaiitable fund which it was found 
to be impracticable to spend on the 
ohjeots so prescribed^ the ot., at the 
suit of the Advocate-Qeneral of 
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1444a* Fund for erection o! stained glass window — 
Surplus applied to additional stained glass 
windows.] — Ue EIing, Kerr v. Bradlby, No. 
8a, ante. 

14441). Gilt for restoration or maintenance of 
church.] — Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of ** a certain church : — Held : she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prie . — Re Robertson, 
Colin v. Chamberlin, [1930] 2 Ch. 71 ; 99 
L.J.Ch. 284 ; 143 L. T. 36 ; 46 T. L. R. 276. 

1449a. Alternative non-charitabie gift.] 

— Be Chapman, Hales v. A.-G., No. 1424a, 
ante. 

1458. Add. Annotation : — Refd. Re Monk, Giffen 
v, Wedd, [1927] 2 Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
brige University, to be transferred to the 
University if accepted “ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 


l^cal Dictionary of Anglicised Foreign 
Words dc Phrases,” should the same be m- 
complete at the time of his decease, they 
applying the annual dividends toward the 
completing publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee dt died in 1880. The University 
accepted the bequest on the terms & for the 
purpose speciflea, & published the dictionary 
m 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,161 14s. lOd. 
Consols dc £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied : — Held : in the absence of any 
generiU charitable intention to bo gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-pHSy Sc there was a resulting trust for 
testator Sc those claiming under him of the 
surplus moneys. — Re Stanford, Cambridge 
University v. A.-G., [1924] 1 Ch. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 69. 

Annotations Re Bobertflon, Colin v. Chamberlin, 

119301 2 Ch. 71. field. Re Monk. OllTen w. Wedd. 191271 
2 Oh. 197 ; Re Strickland's Will Tniste National 
Guarantee & Suretyship Assocn., Ltd. v. Maldmont, [1936] 
3 All E. R. 1027. 


Part V. — ^Trust Property 

1480. Add. Annotation : — Ae to (2) Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

1508. Aid. Annotation: — N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations: — As to (2) Consd. Toates 
V. Toates, [1926] 2 K. B. 30. Refd. Re 
Blake, 2^ Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 261. Generally, Refd. 

I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Mon, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 136 L. T. 60. 

1532a. Settled Land Act, 1925 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 


after Trust created. 

entire management Sc control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-money : — 
Held : ( 1 ) the trustee could sell the land 
under his trust deed Sc give a receipt for the 
purchase-money without resorting to his 
life t<mant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue Sc would not 
become capital money arising under the Act ; 
(3) sect. 94 (1) had no application. — Re 
Booth Sc Southend-on-Sea Estates Co.’s 
Contract, [1927] 1 Ch. 679 ; 96 L. J. Ch. 
272 ; 43 T. L. R. 334 ; sub nom. Booth v. 


Beufrai. at tiie rulatlon of tbc Treaniiror 
tor Charitable EpdownieutH. &. witli 
the consent of the author of the trust, 
grave leave for the exteosion of the 
objeote of the trust so as to apply the 
surplus to such other purposes as the 
ct. deemed proper upon the 
principle. — Advocatk • Okneral of 
Bengal e. Webb-Johnson (1924). 
I. L. R. 62 Calc. 608.— IND. 

sn. Erection of church tower — Surplus 
applied to building Sunday school .] — 
Rowe & Brown v. Public Trustee. 
[1928] N. 2. L. R. 61.— N.Z. 


PART IV. SECT. 2. SUB-SECT. 8. 
sp. Administration of ch<xrUv be- 
coming increasingly arduous <£* dis- 
couraging .] — It is not a legitimate 
nx>mid for the applicatiou of the 
aootrine of cy-prts merely that the 
administration of a charity has become 
inoreaMogly arduous Sc discouraging 
in ite reemts . — Re Glasgow Domestic 
TRAXNnfO School, [1923] 8. C. 892.— 
SOOT. 


n. Inexpedient to effect purpose .] — 
Where y.W.C.A. appU^ for Imvc 
to atrert certain moneys procured by 
sabeorlption ** for the purpose of 
huUding an extension to snpidy in- 


creased demsmd for accommodation 
in order to be of greater sorvlco to the 
young girl " ; — JFIeldr there was no 
gift except to do that which, under the 
circumstances, it is inexpedient & un* 
necessary to effect now. & it was not 
^vlthlu the principle of the cases In 
which the ct. cxocutes a general pur- 
pose cy-prts. & the implication should 
be refused. — Re Young Women's 
C mtiSTiAN Assocn. Extension 0am- 
PAJON Fu.vo, [19341 3 W. W. R. 49. — 
CAN. 


PART V. SECT. 1. SUB-SECT. 1. 

sa. Interest payable to beneficiary — 
Whether entUlea to corpus .] — ^A testator 
by his will appointed trustees, provid- 
ing for the appointment of now trustoes 
in place of those dying, etc., & gave 
them his residuary estate In trust to 
convert into money & stand possessed 
of all moneys In trust for certain uses 
& purposes, incladtug, as to 920,000, 
to invest it & pay the net annual 
interest Sc Income therefrom to his 
sister for life if remaining unmarried, 
&; from Sc after her death or marriage 
to keep invested said sum Sc " pay Sc 
apply the net annual interest Sc in- 
come thereof," one-balf to apptt., 
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a charitable iustitutiou (incorporated 
by statute), “to be used for the 
general purposes of that institution," &, 
os to another 920,000, to invest it 
& pay Sc apply the not annual interest 
& Income thereof for the benefit of a 
certain church. Sc should (inter alia) 
said church cease to exist or change 
its adherence, “ then & thereafter " to 
" annually pay over the whole of the 
net annual Interest Sc income " of said 
sura to applt. " to bo used for the 
general purposes of that Institution.’* 
In events which occurred since 
testator’s death, applt. became entitled 
to said gilts in its favour. It claimed 
the right, as sole beneficiary of the 
income, tu receive from the trustees 
the corpus (one-half & the whole 
respectively) of said sums : — field : 
applt. was not entitled to receive the 
corpus. — Halifax School for toe 
Blind v. Chtpman, [1937] S. 0. R. 
196; 3 D. L. R. 9.— CAN. 


PART V. SECT. 1, SUB-SECT. 4 . 
1602 iii. Whether charities within 
Real Iroperty LimUation Act, 1833 
(c. 27 ) — Express trust — Charges.] — Re 
Dbakx'b Estate, [1909] i L H 186, 
140.— IR. 
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Southbnd-on-Sea Estate Oo,‘s Contbact, 
137 L. T. 122. 

1646. Add. Annotation : — Aa to (2) Consd. Re 
Child ViUierft* Appln., Villiem v. A.-G., 
[im] 1 Oh. 894. 

1649. Add. Annotations : — As to (1) Consd. I. R. 
Oozxirs. V. Glasgow Musical Festival Assocxi. 
(1026), 11 Tax Cafl. 164. Aa to (2) Refd. Re 
Child Villiers’ Appln., Villiers v. A.-G., [1022] 
1 Ch. 304; Re Booth A; Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 679. 


1596. Add. Annotation: — Refd. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Oh. 409. 

1609a. Not decreed.] — Somerviule v. Chap- 

man (1779), 1 Bro. C. C. 01 ; 28 E. R. 086. 
Annctatione : — Etpld. A.-G. «. St. John’s Hospital, Bath 

Browne v. Tighe (1834), 2 

1670. Add. Annotation : — Generally^ Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban A; Harrow Ro^ Permanent Bldg. 
Soc. (1921), 91 L. J, Ch. 74. 


Part VII.- 

1847. Add. Annotation : — Refd. Re How, How v. 
How. [1930] 1 Ch. 60. 

lS70a. Powers under Settled Land Act, 1926 (c. 18), 
s. 29 — Powers of sale under sects. 29, 94.] — 
Re Booth & Southbnd-on-Sea Estates 
Co.’s Contract, No. 1632a, ante. 

1870b. To what trusts applicable — Public 

trusts — Trust of society within Literary dt 
Selentlflo Institutions Act, 1864 (c. 112).]-« 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annuad subscription, & the object of which is 
the encouragement of literature, science A 


-Trustees. 

art, A which comes within Literary A 
Scientific Institutions Act, 1854 (c. 112), 
are “ public trusts ” within Settled Land 
Act, 1926 (c. 18), 8. 29, A the trustees, 
appointed by deed since 1926, have the 
powers conferred on them by that sect. — Re 
Cleveland Literary A Philosophical 
Society’s Land, Bolchow v. Laughton, 
[1931] 2 Oh. 247; 100 L. J. Ch. 363; 145 
L. T. 480. 

1938. Add. Annotation : — Refd. Keren Kayemeth 
lie Jisroel, Ltd. v. I. R. Comrs., [1931] 2 
K. B. 466. 


Part IX. — Jurisdiction over Charities 


1980a. Gift ** unto ray country 

England.*'] — Re Smith, Public Trustee v. 
Smith, No. 217c, arUe. 

1981. Add. Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Oh, 163. 

1998. Add. Annotation : — Refd. He King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

2001. Add. Annotation : — Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch, 163. 

2016. Add. Annotation : — Reid. R. v. All Souls 
OoUege, Oxford (1681), Skin. 13. 

2019a. .] — If the visitor of a college 

refuse to exercise his visitatorial power by 
hearing an appeal, the Ct. of Queen’s Bench 
will grant a mandamus to set him in motion, 
but cannot afterwards review his decision. 

A fellow of King’s College, Cambridge, had 
been expelled the college A deprived of his 
fellowship, by the provost A fellows, upon 
a charge of fraud A perjury, the proceedings 
being conducted partly in the absence of 
the accused, A the charge being alone sup- 
ported by a comparison of his letters with 
an answer which he had filed in a suit in 


Chancery. Upon appeal to the visitor, the 
decision of the provost A fellows was affirmed : 
— Held : the ct. bad no power to grant a 
mandamus to restore to the fellowship. — 
Ex p. Buller (1855), 25 L. T. O. S. 102 ; 1 
Jur. N. S. 709 ; 3 W. R. 447 ; 3 C. L. R. 
1158. 

2026. Add. Annotation : — Refd. B. v. Stepney 
Oorpn., Ex p. Walker A Sons (1932), 102 
L. J. K. B. 113. 

2041. After this case add : — 

.] — See^ now, S. C. J. (Consolidation) Act, 

1926 (c. 49), 8. 19 (6). 

2111a. S. P. Ex p. Bullar (1857), 28 L. T. O. S. 
269 ; 21 J. P. Jo. 84. 

2137. For the existing paragraph* substitute the 
following paragraph : — 

Not exempt — Gift ot land to mixed charity at 
date of determination ot question by com- 
missioner — Not mixed charity at time of 
donation.]— -In order that a donation or be- 
quest may come within the provision in 
1853 Act, 8. 62, exempting from the juris- 
diction or control of the Chai'ity Comrs. a 


PART V. SECT, 3, SUB-SECT. 6. 

1660 1. Whm sanolioned by court.]— 
When iani it held upon a oharitable 
trust, which oontemplates its per- 
xnahent retention, 8c there is no 
express power to xntge. the land, the 
ot. will not give its eanotlon to a 
mtgo. unless satisfied that a xntgo. 
will be not merely benefioial, but is 
necessary lor the carrying into olfect 
of the trust. Business expediency Is 
tnsuflaoient. — Be Hcraaxs, Tthornton v. 
Ghuroh of England Tatrsis Corpn. 
(MklbouRnb Diookse) (1935), 41 
Argus L. R. 19. — ^AUS. 


to* Departure from Urust — WtieU^er 
sanctioned.] — The ot. will not authorise 
a departure from the terms of a oharit- 
able trust by way ot mtge. of the trust 
premises, unless the performanoe of 
the trust sa originally created has 
become Impossible otherwise. — Re 
HUqhbs, Thornton v. Mblbournb 
O fitTROH OF England Trusts CX>rfn., 
11934] V. L, R. 345.— AU8. 

PART VIL SECT. 8. SBB-SEOT. 8. 
•t. Power of oppoinHne euoeeMeor — 
Reasonable apprehmmm of deeih — 
ImpHed power of reioooaHon.\ — Where 
powdr Is given to a trustee to appoint 
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his successor ** at his death ” for a 

B ubllo oharitable trust, there should, 

! the apjKjlntment Is made inler vioot 
to tako efleot at onoO, be proof ot oir- 
oumstanoee showing that the appointor 
had reeisonable appreheusion ot his 
death. Sc it is always snbjeot to the 
condition that, if the appointor 
recovers, the transfer Is not to operate ; 
Sc even if the power of revocation is 
not expressly reserved in the deed, such 
a deed should always be deemed to be 
subject to a power of revocation by 
implication. — Cbdgkalinoa Mupauar 
V . Durajswajci Mudaixab (1987h 
I. L. R. 51 M[ad. 790.— ‘WD. 




V<d. Vm-0fa|ai<3W. ORaw 2187— SaaOa. 


doiiation or bequest made to a mixed 
ch^ty ** — i.e. a charity maintained partly 
by voluntary subscriptions partly by 
income from endowment — it must be a 
donation or bequest to a charity which is 
already, at the date of gUt, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift 4 the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time* although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. .After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on t he register against a disposition 
of the land w Ithout their consent. — Be Child 
ViLLIBRS* *^^PLICATION, VlLUEItS V. A.-G.* 
[1922] 1 Ch. 394; 91 L. J. Ch. 473; 126 L. T. 
655 ; 38 T. L. R. 291 ; 66 Sol. Jo. 260. O. A. 

Annotation : — Apld. Shakespeare Memorial Trust, Lytton 

V. A.-G., [1923] 2 Ch. 308. 


2146a. Land purchased out ot donation-— 

Ponatiop helorc hrst annual subscription.] — 

Me SHAiqEDSFfiiABB Mbmohial Trust, Lytton 
(Earl) v* A.-G., No. 78a, ante, 

2154. Add, Annotation : — Consd. Re Diptford 
Parish Lands, [1934] Ch. 151. 

2154a. Time for appeal.] — (1) On an appeal, by 
leave of the A.-G., from an order of the 
Charity Comrs. establishing a scheme for thc 
administration of charities, the petition to the 
ct. must under Charitable Trusts Act, 1860 
(c. 136), s. 8, be presented within three 
calendar months next ’ after the definitive 
publication of tlie order,” which is effected 
under sect. 7 of the Act by affixing a copy of 
the order when mad© in some convenient 
place within the parish or in the district to 
which the charity is applicable such as on the 
cluirch door, <fe an appeal presented more 
than three months aft-er ttie date when the 
order is first so affixed is out of time. 

(2) A petition for appeal, to bo presented 
under Charitable Trusts Act, 1869 (c. 110), 
s. 11. under tlie hand of applt., may be signed 
by the applt. ’s solicitor or other duly 
authorised agent. — Be Diptford Parish 
Lands, [1934] Ch. 151 ; 103 L. J. Ch. 146. 

2154b. Petition for appeal — Signature.]— Re Dipt- 
FOHD PARfSii Landb, No. 2 15 la, ante. 


Part X. — Practice. 


2177a. Action to restrain exclusion from 

management of n on-provided school,]- 'Vh ere 

an action was begun wdiich claimed an in- 
junction restraining deft>s. from excluding 
pltf. from the meetings of the managers of a 
non-provided school, who had boon appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), 8. 11 (8), damages, & where the 
management of such non-provided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trusts Act, . 1863 
(c. 137), 8. 17, & Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
8. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comrs. had been obtained. — Falconer 
f. Stearn, [1932] 1 Ch. 509; 101 L, J. Ch. 
231, 232 ; 146 L. T. 461 ; 30 L. G. R. 187. 

2224. Add, Annotation : — Refd. Key v. Baetin, 
[1925] 1 K. B. 650. 

2227a. Bequests to Irish parishes.] — Be Jx>ve, 
Naper V. Barlow, [1932] W. N. 17; in 
L. T. Jo. 110 ; 73 L. Jo. 168. 

2246a. Bequests to Irish parishes — Attorney- 
General of the Irish Free State not proper 


PART IX. SECT. 3. SUB-SECT. 1. 

sd. Effect of Church of England Trunt 
Property Act, 1917, 8. 32.)— Although 
by reason of the wide powers conferred 
upon Synod by sect. 32 of Church of 
E^laud Trust Property Act, 1917, In 
reepect to the vanatlon of trusts. It 
is unprohable that the Ct. of Equity 
will continue to exercise its cy-pria 
lurifidlction in respect to charitable 


party.] — Be IjOve, Naper v. Barlow, [1932] 
W. N. 17; 173 L. T. Jo. 110; 73 L. Jo. 168. 

2262. Add, Annotation : — Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 

2271, Add, Ajinotation : --Retd, Be ITow, II ow v. 
How, [1930] 1 Ch. 06. 

2283. Add, Annotation : — Refd. Re Monk, Giffen 
V, Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest — 

Reference to decide whether practicable.] — Re 

James, GiiENFisu. v, Hamilton, No. 47 c, ante, 

2380a. .] — An information was filed in the 

year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
iriiormation, was ordered to conform. The 
usher refused to be bound by pch new regula- 
tions, & was consequently dismissed, <fc now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, & praying that he might be re- 


trusts coming within the operation of 
that Act, ncTertheless the ct. has 
jurisdiction to entertain Informations 
the object of which is to complain of 
broaches of such trusts & to administer 
the same, & will not decline to exercise 
such jnri^lctlon except for good cause 
shown. — A.-G. v, Chukch of England 
Property Trust Diocese of Sydney 
(1933), 34 8.R.N.8.W. 30; SON.S.W. 
W. N. 241.— AUS. 
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PART DC. BECrr. 3, SUB-SECrT. 2. 

•F. Enforcement of proviaion for 
sc/iism.)— When property is given in 
trust tor A., is, & C., etc., forming an 
association for fraternal tfc benevolent 
purposes, if the instrument provides 
for the case of a schism then the ct. 
will act upon it. — Lindsay v, Empy 
(AJta.) (1915), 32 W. L. R. 240 ; 9 
W. W: R. 32 ; 23 D. L. R. 877.— CAN. 
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instated : — Meld : the ct. had no power, 
except under an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs. — A.-G. v. Bast Retford 
Grammar Scjhool (1848), 17 L. J. Oh. 460. 

2880b. Matters relating to constitution of charity.] 
— A.-G. V. Bristol Ooepn., Ex p. Goodenough, 
No. 2340a, post, 

2846a. After decree.] — ^After 46 decree 

had been made, in a suit by information & 
bUl, for the general administration of a 
charity, one of the objects of which was a 
free grammar school, the ma43ter of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, & maying to be paid the 
arrears of his salary : — Held : (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner & the trustees, which 
was not raised at the hearing of the suit ^ 
(2) the ct. would not have had jurisdiction 
to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be institute. 

(3) Where the rule laid down for the 
management of a charity is clear. Sc the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 


tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, aa, for 
instance, whether certain persons called 
governors or trustees, have a certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (Shad- 
well, V.-O.). — A.-G. V, Bristol Oorpn., Ex p, 
Goodenough (1846), 14 Sim. 648 ; 14 

L. J. Oh. 467 ; 6 L. T. O. S. 633 ; 60 B. R. 
610. 

2853a. Not petition for payment out of funds 

In court of money for completion of purchase 
of land.] — Ex p, St. Bartholomew’s 
Hospital (Governors) (1928), 72 Sol. Jo. 
225. 

2414a. Order for payment of legacy to trustee — 
Undertaking to render accounts to Attorney- 
General.] — Re Reddish, Penton v. Waters, 
[1934] W. N. 198 ; 178 L. T. Jo. 329. 

2428a. .] — Philipps v. A.-G., [1932] 

W. N. 100 ; 173 L. T. Jo. 320. 

2446. After this case add : — 

.] — SeetnoiOfB, 0. J. (Consolidation) Act, 

1926 (c. 49), 8. 19 (5). 

2537. Add. Annotation : — Refd. Re Monk, GiJffen 
V. Wedd, [1927] 2 Oh. 197. 

2562a. Application to ascertain whether cy-pres 
doctrine applicable.} — Re Lawton, Gartside 
V. A.-G., No. 1252c, ante. 

2576. Add. Annotation : — Refd. Re Monk. Giffen 
v. Wedd, [1927] 2 Ch. 197. 


CHATTEL MORTGAGES. 

See Bills of Sale. 


CHEAT. 

See Criminai. Law. 
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vd. vm. 


CHECKWEIGHER. 

See 


CHEESE. 

See Foojd and Drugs. 


CHiMNEY. 

See Easements ; Nuisance. 


CHIMNEY SWEEP. 

See Mastkb ai«x> Skkvant ; Tradb. 
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CHOSES IN ACTION. 


Part I. — In General. 


7. Add. Annotation : — Retd. Re Sandiford (No. 
2), Italo-Canadiai^ Corpn., Ltd. v. Sandiford, 
[1935] W. N. 168. 

12a. Rentchari^e — Arrears of.] — Salway v. Sal- 
way (1770), 2 Dick. 434 ; Amb. 092 ; 21 
E. R. 338, 

18. Add. Annotations: — ^Dlstd. Baker v. Archer- 
Shee, [1927] A. 0. 844; A.-G. v. BeliUos, 
[1928] 1 K. B. 798. Refd. New York Insce. 
V. Public Trustee, [1924] 2 Ch. 101 ; Brassard 
V. Smith, [1926] A. C. 371 ; Herbert v. I. R. 
Comrs., I. R. Comrs. v. Herbert (1926), 9 
Tax Cas. 693 ; Daw v. I. R. Comrs., Duff 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 

19. After this case add ‘ ‘ Patent.] — See Patekts.” 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 
Refd. New York liife Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Favorkb v. Stbinkopfp, 
« [1922] 1 Ch. 174 ; sub nom. Re Stbinkopfp, 

Favorke V. Stbinkopfp, 91 L. J. Oh. 106 ; 
120 L. T. 697. 

21a.' .]^ — In Feb. 1912, three parcels of 

goods were shipped in a Itritish steamship 
from Baltimore for Hamburg. The ship 
sailed <fe was never heard of again. The goods 
were insured with M., who were German 
nationals carrying on business in New York. 
The assured claimed against M., & some time 
before Nov. 1918, were paid by M. for a total 
loss ; whereupon the bills of lading were 
handed over to M. by the assured. Actions 
on the contract of carriage against the ship- 
owners were commenced in England for the 
benefit of M. & other insurers by the owners 
of the goods & damages were recovered, of 
which the sum of £4,638, being that portion 
which corresponded with M.’s share in the 
insurance, was claimed by deft, to be subject 
in his hands to the charge created by the 
Treaty of Peace Order, 1919. On Nov. 18, 
1918, after the outbreak of war between the 
United States & Germany & after proceedings 
had been commenced in England, pltf., in 
pursuance of the American Trading with the 
Enemy Act, 1917, & executive Oriel's made 
thereunder, made a demand upon M., the 
effect of which was to vest in him as Alien 
Property Custodian all the property, rights, 
claims & assets of M. within the United States. 
In an action by pltf. claiming payment by 
deft, of the said sum of £4,638, so recovered 
by M. in the hands of deft, as Administrator 
of German Property: — Held: (1) on the 
crucial date, Nov. 18, 1918, M. had by subro- 
gation anequitable interest as against the 
owners of the goods in the right of action 


which those owners had for the loss of their 
goods to the extent that was necessary to 
recoup to M. the amount paid on the policies 
of insurance ; (2) that right of action came 
within the general rule that choses in action 
must be taken to be situate in the country 
where they are properly enforceable ; (3) not- 
withstanding the fact that the bills of lading 
& other documents relating to the claim 
against the shipowners were at the material 
time in the hands of pltf. in the United States 
as Alien Property Custodian, the situs of the 
right of action was in England, & therefore 
the sum recovered for M. therein passed to 
deft. <fe not to pltf. — Sutherland v. German 
Property Adahnistrator, [1934] 1 K. B. 
423 ; 103 L. J. K. B. 244 ; 150 L. T. 247 ; 
60 T. L. R. 107, C. A. 

23. Add. Annotations : — Consd. Royal Trust Co. 
V. A.-G. for Alberta (1929), 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. v. 
1. R. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York life Ince. v. Public Trustee 
(1924), 93 L. J. Ch. 449 ; Republica de 
Guatemala v. Nunez, [1927] 1 K.* 3. 669. 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annotatiotis : — Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Richardson v. Richardson, [1927] P. 228. 
Consd. Alberta Provincial Treasurer v. Kerr, 
[1933] A. 0. 710. Held. Ihiglish, Scottish & 
Australian Bank, Ltd. v. J. R. Comrs. (1931), 
48 T. L. R. 170 ; Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. 

26. Add. Annotation : — Overd. English, Scottish 
& Australian Bank, litd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

26a, .] — An agreement for the sale, among 

other things, of simple contract debts owed 
by debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locally situate out of the 
United Kingdom within the exception in 
Stamp Act, 1891 (c. 39), s. 59 (1).— English, 
Scottish & Australian Bank, Ltd. v. 
Inland Revenue Comrs., [1932] A. C. 238 ; 
101 L. J. K. B. 193 ; 146 L. T. 330 ; 48 
T. L. R. 170. 

Annotation : — Refd. Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. * 

27. Add. Annotations : — As to (1) Consd. Favorke 
V. Steinkopff, [1922] 1 Oh. 174. As to {2) 
Refd. Favorke r. Steinkopff, [1922] 1 Oh. 174. 


PART I. SECT. 1, SUB-SECT. 2. 
d. Add '* revsd. 17 O. R. 674.** 
s. Add “ revsd, in part 4 A. R. 267.** 

PART 1. SECT, 2. 

27 i. Residence of debtor.] — Rasp. & 
one S, were both resident In & gubjeota 


of the Indore State, llesp. oarried 
on business as a oonunisslou agent at 
Indore, also at Bombay, bis head offloe 
being at Indore. S. bad dealings with 
reap, through both olBoes, a separate 
aooount being kept at eaob. On Apr. 1 7 , 
1924, a sum of nearly two lakhs was 
owing by reap, to S, on the Bombay 
aooount; the Indore aooount was about 
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even. On that date a notice was 
served on resp. by order of the Indore 
Govt, requiring him to pay to It the 
sum owing to S. on the Bombay 
aooount. The debt was accordingly 
transferred to the Indore account 
without the consent of S., &on May 15. 
1924, WBS credited to the ruler of 
Indore. On 'May 16, 1924, appits. 



VoL VIXL — Choses in Actioa. Cases S7a— 27b. 


27a« Assignment executed abroad — Of debt payable 
In England.] — 0., being domiciled in Guate- 
maia» deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 
disputed that if the effect of that assignment 
had had to be decided by Enghsh law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped ps-per, signed by both parties ; 
& by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant’s behalf. 
The assigmnent was on unstamped paper, 
was not executed before a notary, & was not 
signed by N. At the time of the assignment 
N. was an infant & no legal representative 
had been appointed. The money lying in 
the bank Iviving been claimed both by the 
republic of Guatemala by N. the bankers 
interpleaded.- In an action to determine 
the issue between the two claimants : — 
Held : the validity of the assignment to N. 
must be determined by the law of Guatemala, 

was therefore bad: 

{Per Bankes, L.J.) upon the ground that, 
as the republic & N. were both domiciled & 
resident in Guatemala at the date of their 
respective assignments, & as the English 
depositary claimed no interest in t/he fund, the 
question which, if either, of the two claimants 
was entitled to it must be deteiininou by the 
law of their domicil residence, not by 
that of this country ; 

{Per ScuuTTON & Lawrence, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, that, as 
in this case the country of N.’s domicil & 
that of the assignment to him were the same, 
It was immaterial to inquire which, had they 
been different, ought to prevail ; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

{Per ScRUTTON, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, & by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

{Per Lawrence, L.J.). As the contract of 
deposit was made in England, & the money 
was repayable in England where the bank 
was domiciled, & was recoverable in England, 
it was an English debt having a local situation 
in this country, & accordingly the validity of 
the assignment, as distinguished froiq that 
of a contract to assign, must be governed by 


the lex lod rei aitas^ & not by the law of the 
country where the assignor & assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 
the required formalities had been the only 
objection he would have held the assignment 
good. — Bepublica t)B Guatemala v. Nunez, 
[1927] 1 K. B. 609 ; 96 L. J. K. B. 441 ; 136 
L. T. 743 ; 43 T. L. B. 187 ; 71 Sol. Jo. 35, 
C. A. 

Annotations : — FoUd. Rs Anziani, Herbert v. Ohristopberson, 
[1930] 1 Ob. 407. Reid. Richardson r. Riobardson, [1927] 
P. 228. 

27b. Exercise of power of appointment over 

sum In England.] — An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law, & expressed to be intended to operate 
both as an assignment & as a wiU, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the “ A ” settlement & 
the “ B ” settlement, were executed. The 
“ A ” settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£50,000, as she should by deed or will 
appoint &: pay the sum so raised to such 
persons as she should appoint. The “ B ” 
settlement comprised certain freeholds & 
certain moneys which wore settled on trust 
to pay the income to testatrix for life, &; 
after her death as she should appoint. Both 
were English in language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Deo. 10, 1906, to which her 
husband & the trustees of the “ A ” settle- 
ment were paities, testatrix appointed that 
the residue of the £50,000, which she then had 
power to appoint under the “ A ” settlement 
should be charged upon & raised out of the 
property subiect to that settlement, &, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband, 
& the “ B ” settlement trustees, testatrix 
appointed that, after her death, &, until then, 
subject to her life interest, the property com- 

E rised iu the “ B ” settlement should be held 
y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, A, subject thereto in 


served on reap, an order of the High Ct., 
made In a Buit which they had brooght 
against S., attaching before judgment 
the debt in question. Applts. having 
obtained later a decree in their suit 
against S. sued reap, claiming to enforce 
the attachment t — ffetd : as the oon* 


tract between reap. & S. did not provide 
eiLpTessly or Impliedly that payment 
W8ks to be solely, or primarily, at Bom- 
bay, or make the debt enforceable 
only there, the situs of the debt was 
Indore : & it had been effectively seized 
bv the Indore Qovt. before attachment 
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by appltfl. It was not for the ct. to 
inquire whether the Indore Govt, 
in seizing property situate in its own 
territory had acted within the law of 
that State. — Ohaturbhuj I’iramai. 
V . Chukilal OomuUlBMap (1933), 60 
L. R. Ind. ADP. 211.— mt>. 
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trust for testatrix, her heirs, adxxdnistrators 
Sc assigns. Testatrix Sc her husband lived 
in Italy, Sc she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she execute an 
appointment Sc assignment,*' expressed to 
be supplemental to the ** A " settlement, the 
B " settlement, & the deed of Dec. 10, 1900, 
Sc expressed also to be intended to operate as 
an assignment inter vivos A as a will. By it, 
she appointed Sc assigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment Sc assignment whom she 
appointed exors. upon trust for the payment 
of certain debts Sc legacies. Sc she gave the 
final residue to one of the trustee absolutely. 
After the death of testatrix leaving no other 
testamentai^ disposition, the deed of appoint- 
ment Sc assignment was admitted to probate 
in the United Kingdom: — Held: (1) the 
deed of appointment Sc assignment so far as 
it purported to assign movable property was 


subject to the law of the country in which it 
had been executed Sc in which the testatrix 
was domiciled, i.e. to Italian law,^A: that, 
being null Ai void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1900 ; (2) the appointees of the sum of 
£50,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable ; (3) the deed of appointment Sc 
assignment, as it was expressed to be in* 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England. — Ite Anziani, 
Herbebt V, Chbistopherbon, [1930] 1 Oh. 
407 ; 99 L. J. Ch. 216 ; 142 L. T. 670. 

After this case for ** Assignments executed 
abroad.] — See Nos. 459-402, 504, 606, posW* 

read “ .] — See, also, Nos. 469-402, 604, 

605, 


Part II. — ^Assignment in General. 


29. Add. A iinotofion s .•-—Refd. ^Public Trustee v. 
Elder, [1926] Ch. 770 ; Skipwith (Sir Grey) 

,v. Homewoods Sawmills, Ltd., [1938] 2 All 40 , 
E. R. 733. 

85, Before this case add, ** 1873 Act, s. 26 (0), is 


now replaced by Law of Property Act, 1926 
(c. 20), s. 130." 

Add. Annotation: — Refd. National Provincial 
Sc Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 190. 


Part III. — What may be Assigned 


47, Before this case add, ** 1873 Act, s. 26 (0), is 
now replaced by Law of Property Act, 1926 
(c. 20), 8. 130.” 

58. Add. Annotation : — Refd. Re Bower-Williams, 
Exp. Trustee, [1927] 1 Ch. 441. 

63. Add, Annotations: — As to (1) Retd, Cottage 
Club Estates v. Woodside Estate Co. (Amers- 
ham) (1927). 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Oh. 000; Earle v, Hemsworth 
R. D. 0. (1928), 140 L. T. 09 ; Williams v. 
Atlantic Assurance Co. (1932), 37 Com. Oas. 
304. 

67. Add. Annotations : — Consd. Bank of Liverpool 
Sc Martina v. Holland (1920), 43 T. L, R. 29. 
Distd, Earle v, Hemsworth R. D. C. (1928), 44 
T. L. R. 005. Refd. Williams v. Atlantic 
Assurance Co. (1932), 37 Com. Cas. 304. 

67a. Assignment of part of debt — Not operative 
to pass legal right to part assigned.]— A firm 
of C., V. Sc Co., being owners or pledgees of 
ceitain cotton goods, which had been trans- 
ferred or i>ledged to them by one member of 
the firm, insured them for £8,000 upon an 
open policy of marine insurance. The goods 
were lost at sea. The Ann incurred a 


liability of £7,000 to one W., & in settlement 
of his claim it was agreed that they should 
assign the policy to him Sc that ho should 
pay them a certain sum unconditionally & 
a further sum of £1,000 if, but only if, the 
should receive that amoimt or more from 
the insurers. W. then in his own name 
brought an action against the insurers to 
recover the value of the insured goods : — 
Held : an assignment of part of a debt or 
legal chose in action is merely an equitable 
assignment Sc is not effectual to transfer the 
legad right to the debt or “ thing in action " 
under Law of Property Act, 1925 (c. 20), 
8. 130, Sc therefore pltf. suing in his own 
name could not recover ; by Slesskr, L.J., 
also on the additional ground that no express 
notice had been given to the insurers after 
execution of the assignment ; Scrutton, 
L.J., contra on this point, inclining to the 
view that, if there was an assignment valid 
in other respects, the pleadings gave sufficient 
notice of it pendente lite so as to bi;lngthe 
case within B. S. C., Ord. 17, r. 3.— Wil- 
liams V. A'fLANTic Assurance Co., I/td., 
[1933] 1 K. B. 81 ; 102 L, J. K. B. 241 ; 


PART 11. SECT. 1. 

■g. Judicature Act, R.S.A,y 1922 — 
Equitable righU not affected.} — Sect. 
.37 (m) of Juduoature Act, H.S.A.. 1922, 
dealB with only the legal right between 
the aseignor ec aeslgnee 01 a chose in 
action Ha there Is nothing therein to 
suggest that, while the asslfimee has all 
the legal rights 6c remedies of the 


assignor, some one may not havo 
equitable rights in that chose in aoUon 
wbioh has become legally vested in the 
asstoee. — Dawson v. Leach & Hazsa, 
[1035] 8 VS^, W. R. 647; (1930J 1 
D. L. R. 31.— CAN. 


PART lit SECT, 8. 8UB-SECT. 1. 

s 1. .h— The Judgment of a 

foreign ot. creates a debt, & is primA 
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facie assignable. — Mohammad Moi< 
DBEN V. Qhinthamani Citettar (1929), 
I. L. R. 62 Mad. 60S.— IND. 


PART ni. SECT. 2, SUB-SECT. Z, 

64 iU. .1 -Under Choees in 

Action Act, R.S.S., 1980, there can be 
an assignment of part of a debt. — 
MaoDonaij) V. Rotal Bank of 
Canada, [1934] 1 W. W. R. 782.— CAM. 
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148 L. T. 313 : 37 Com. Cas. 3U4 ; 18 Asp. 
M. L. 0. 334, C. A. 

71* Add, AnnoUdion : — ^Refd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

78. Add, Annotation : — As to (2) Apld. Earle v. 
Hemsworth R. D. 0. (1928), 140 L. T. 09. 

77a. Retention money.] — Held : 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, could be sued for in an action 
without joining the assignors as parties. — 
G. T. Earle, Ltd. v. Hemsworth Rural 
District Cpuncil (1928), 140 L. T. 09 ; 44 
T. L. R. 768. C. A. 

78. Add, Annotations : — Reid. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. 0, 1 ; Re Wait, [1927] 1 Ch. 606. 

80. Add, Annotaiion : — As to {2) Reid. AUgemeine 
Versicherungs-Gesellschaft Helvetia v.' Ger- 
man Property Administrator, [1931] 1 K. B. 
672. 

81. Add. Annotation : — Apld. Earle v. Hemsworth 
R. D. 0. (102S), 140 L. T. 69. 

82. Add. Annotation : — Reid. Gray v. Spyer, 
[1922] 2 Oh. 22. 

84. Add. Annotation : — Reid. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add. Annotation : — Reid. Rye v. Purcell, [1926] 
1 K. B. 446. 


91. Add, Annotation : — Reid. Edwards v. Motor 
Union Insce., [1022] 2 E. B. 249. 

93. Add, Annotation : — ^Reld. Gottliffe v. Edel- 
ston, [19301 2 K, B. 378. 

94. Add, Annotation: — Consd. Re Lloyd’s Furni- 
ture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Ch. 863. 

96. Add, Annotation : — Reid. Skipwith (Sir Grey) 
V. Homewoods Sawmills, Ltd., [1938] 2 All 
E. R. 733. 

106a. Grantee bound to attend at 

speolOed place to receive payments 6c give 
receipts.] — Held: assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee Irom assigning the annuity to a 
third person. — Arden v, Goodaorb (1852), 
11 0. B. 883 ; 21 L. J. O. P. 129 ; 18 L. T. 
O. S. 208; leJur. 629; 138 E. R. 723. 

110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.” In 1860 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitled for any estate or Interest what- 
soever in reversion, remainder, or expectancy 
should bo settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin : — Held : 
the interest which J. had at tho date of the 
settlement in the settled share of W. was 


PART III. SECT. 2, SUB-SECT. 8. 

77 ii. .1 — M. who had oon- 

traotod with defts. to do certain work 
for them, gave an order upon defts. 
In favour of H. & M., who osaljrned It to 
pltfg. to pay to H. & M. '* any moneys 
due or to become duo on my contraot . . . 
in consideration of moneys advanoed 
by them to me for the purpose of 
flnanoinsr this contract.*’ Defts. 
acknowledged the receipt of the order. 
Afterwards certain payments were 
made by defts. to sub -contractors on 
M.’s direction, certain costs in the 
action were paid to solrs. &, exeoutlon 
creditors of M. attached moneys in 
defts.* hands payable upon the con- 
tract. whereupon an interpleader issue 
was directed & tried : — Hdd: the order 
under which pltfs. cledmed wcks not a 
legal assignment of an existing chose 
in action nor an assignment of the con- 
tract : it was nothing more than an 
equitable assigumeut of a fund not yet 
In existence. — Intsbiob Tbust CJo. 
V, Essex Border Utiutibs Com- 
mission (1028), 62 O. L. R. 551. — CAN. 

78 1. Money cuxruing to assignor by 
toUl.h—Aix amount which exors. are 
directed by the will to pay for tho 
maintenanoo Sl education of an infant 
may be assigned by tho person to whom 
they have become Uaple therefor. — 
Re Grant Estatb, Mulun Mullin 
V. Annabdb, 119281 1 W. W. It. 894 ; 
22 Sask. L. R. 483.— CAN. 

PART 111. SECT. 8. 

sa. To construct tramway across 
grantor's land — As»ign<Mble.] — McDon- 
ald e. Peddle. (1928] N. Z. L. K. 987. 
— NJS. 

sb. To execute tease.] — A right arlsiDg 
under an agreement with an owner of 
immovable property to call .;apon 
him to execute a lease is a chose in 
action, and as snch movable pro- 
perty. — W sarkx Brothers e. Russa 
SM otNEBRiiro Works (1028), I. L. R. 
7 Ran. 144.— IND. 


PART III. SECT. 4 . 

061. CMn to compensation — Damage 
to lands — Assicriable.} — By erection of 
a public work, a dam, tho Crown 
expropriated th>: right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover oompeusatioii from the Crown : 
— Held : it was not an assignment of 
litigious rights, & H. was entitled to 
recover oompensatlon. — R. e. Hye 
( 1921), 69 D. L. R. 173 ; 21 Exch. C. 
R. 70.— CAN. 

96 ii. .1 — By a clause In a lease 

It was provided that In ease tho de- 
mlsod premises should be resumed by 
any authority, then out of the com- 
pensation moneys payable to the 
lessor & lessee, the lessor shall bo en- 
titled to receive £8,440, Sl in addition 
£300 per annum or a proportionate 
part thereof for the unexpired term of 
the lease Sc the lessee shall be entitled 
to the balance : — Held : the clause in 
the lease did not (mcrate as an equit- 
able assignment. — Tooth v. Brisbane 
City Council (1929), 41 C. L. R. 212.— 
AUS. 


c I. .r.-_A right of 

action in tort is not assignable. The 
leasee under a crop payment lease, 
having been served while threshing 
with a garnishee summons issued In 
a suit against the lessor, sold all the 
crop in bis own name Sc paid tho 
lessor's share of the proceeds Into ct.. 
meanwhUe notifying the lessor that 
he would do so. The lessor after 
receiving said notice & a c<my of the 
gamishoo summons asslgnea to pltf. 
all his claims & demands against the 
lessee for ** debts or rentals now due 
or to become due ** under the lease, 
& all his Interest In tho crops mwn 
thereunder. The lease required the 
losses to deliver the lessor’s share on 
the day of threshing. Sc, If required, at 
a oertain elevator in the name of the 
lessor. The pltf.. i,e. the assiipiee of 
the lessor, sued the lemee for djunagei 
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on the ground of conversion.— tho 
action was not maintainable. — K ozak o. 
Misiura. (1928) 1 D. L. II. 591 ; (10281 
1 W. W. R. 1 ; 22 Sask. L. R. 208.— 
CAN. 


1 1. Claim by insurance 

company — Haring paid loss,)— IHtfs., 
Insurauco cos., had Insured premises 
which were destroyed by a Are whioh, 
as they alleged, arose fn)m the ue»gll- 
genoe of defts. Having paid the 
owners of the premises the amount of 
the loss, pltfs. claimed to bo subrogated 
to th(5 right of the owners to recover 
against defts. Sc also alleged they had 
taken aBslgnmouU In writing by way 
of subrogation to the right of tho 
owners, Sc they claimed In this notion 
damages for tho negllgenoe of defts. 
oauBing tho tiro : — Held : the action 
was a simple common law action 
In which the owners* rights were 
assorted against tho alleged wrong- 
doers, Sc a motion to strike out a 
Jury notice riven by defts. upon the 
ground that the action was one which, 
before 1873, was exclusively within tho 
Jurisdiction of the Ot. of Chancery, 
was refused. — Royal Exohanob 
Asfl’CB. Co. V. Qrimsraw Brothers, 
Ltd., 11928) 2 D. L. R. 412; 62 

0. L. R. 25.— CAN. 

J II, Nuisance.] — Oanadia n 

Surety Oo. v. Finch, (1930] 2 D. L. It. 
421.— CAN. 


PART HI. SECT. 6. 

100 i. Promise In pay over proceeds of 
lUigationr— Compromise of suit — Effect 
of ogremen/.}— Whore there was an 
assignment of part of the fruits of 
litigation : — Held : even if they were 
to be regarded as non -existing property 
at the date of the agreement, the agree- 
ment attached upon the money being 
paid. — Vatbavaya Venkata Jaoapati 
V. POOSAPATI VeNKATAPATI (1924), 
L. R. 52 Ind. App. 1.— IND. 
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either a mere spes sticcewionis, or muet be 
treated as such, & was not assignable at 
law.— JKs Mudob, [1914] 1 Oh. 116; 83 
L. J. Oh. 243 ; 109 L. T. 781 ; 68 Sol. Jo. 
117, 0. A. 

dnnatcUion : — Bold. Be Lind, Industrials Finance Syndicate 
e. Lind, [1915] 2 Oh. 345. 

114. Add, Annotaiion: — Ab to (1) ReW. Be Walt, 
[1927] 1 Oh. 600. 

118. Add. Annotations Apld. Be Gillott’s Settle- 
ment, Ohattock V. Reid, [19,34] Oh. 97. Reid. 
Be Dent, Eir p. Trustee, [1923] 1 Oh. 113 ; 
Performing Right Soc. v. London Theatre 
of Varieties, [1924] A. 0. 1 ; Be Gillott’s 
Settlement, Ohattock v. Reid (1933), 77 Sol. 
Jo. 447 ; Be Warren, Wheeler v. Mills, [1938] 
2A11E. R. 331. 


119. Add. Annotation: — Reid. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Oh. 192. 

124. Add. Annotations ; — Consd. Smith v. Smith, 
[1923] P. 191 ; Walls v. Legge, [1923] 2 
K. B. 240. 

126. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191. Retd. OampbeU v. OampbeU, 
[1928] P. 187 ; Re Nelson, Norr-s v. Nelson 
(1918), [1928] Oh. 920, n. 

153. Add. Annotations: — Consd. Burro wes v. Bur- 
rowes (1929), 141 L. T. 201. Retd. Oapron 
V. Oapron, [1927] P. 243. 

164. Add. Annotations : — Retd. Oapron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burro\^es (1929), 
141 L. T. 201. 

160. Add. Annotation : — Retd. Oapron v, Oapron, 
[1927] P. 243. 


Part IV. — What amounts to an Assignment 


191. Add. Annotation : — Apld. The Zigurds (1931), 
47 T. L. R. 526. 

193. Add* Annotation : — As to (2) Apld. Republica 
de Guatemalan. Nunez, [1927] 1 K. B. 669. 

195. Add. Annotations : — Retd. Cottage Club 
Estates v. Woodside Estate Oo. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Earle v. Hems- 

. worth R. D. 0. (1928), 44 T. L. B. 606. 

196. Add. Annotations : — As to ;3) Retd. Williams 
V. Atlantic Assurance Co. (1932), 37 Com. 
Oas. 304. Generally, Retd. The Zigurds 
(No. 2) (1032), 48 T. L. R. 669. 

200. Add. Annotation : — Consd. Bank of Liverpool 
Martins v. Holland (1926), 43 T. L. It. 20. 

202. Add. Annotation : — Retd. Bank of Liverpool 
& Martins n. Holland (1926), 43 T. L. R. 29. 

204. Add. Annotation : — Retd. Smith v. Zigurds 
S.S. Owners & E. A. Casper, Edgar & Co., 
[1984] A. 0. 209. 

204a. .] — Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, & before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document : “ Please pay the freight 
for my vessel, the Z., & all demurrage which 
may be payable under the charter, to mv 
agents, Messrs. 0. E. & Oo., Ltd., & oblige.’^’ 
The persons described in the document as the 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document cafne into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 


freight & demurrage : — Held : the document 
operated as an assignment of the freight & 
. demurrage & pltfs. were entitled to judg- 
ment. — The Zigurds (1931), 47 T. L. R. 625. 
204b. .] — Pltf.i who had obtained judg- 

ment as first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assigmnent. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, &/or in the terms of the 
mtgee. ’s affidavit of interest filed in that 
action. The knowledge of the mtgee. ’s claim 
was said to be proved by a letter written by 
the solrs. for the consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows : 
“ The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. & this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners ... to demand, sue for, & 
receive & give receipt for all moneys due to 
the shipowners in connection with the said 
steamship & to institute such legal pro- 
ceedings as he may think proper. . . 

In relation to the matters dealt with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
& in their name at any time during the 


PART III. SECT. 13, SUB-SECT. 4. 
to. Pension Act, «. 20 (3) — What 
amounts to charge — Order under Collec- 
tion Act, R. S. N. S. 1923.] — C?hipman 
u. ROSOOB (N» S.). [1929] 4 D. L. R. 
130.— CAN. 

PART III. SECT. 14. 

a I. .) — An option to pnrohaae 

contained In a will, is primd fade not 
purely pemonal but Is asaimable by 
the optionee Sc tranamlealble by him 
to his personal r^reaeutatlvee. — P bb- 
pBTUAL Trubtbb Co. V. Union TnnsTKit 
Oo. (1927), 28 S. R, N. S. W. 222 ; 45 
N. S. W. W. N. SO.— AU8, 


sf. J^on-neffotiabk promissory notes.} 
— Promissory notes drawn in such form 
that tliey are non -negotiable, can bo 
assigned in the same manner os an 
ordinary chose in action. — Mkrchants 
Bank op Canada o, Grebnlers. [1223] 
2 W. W. R. 931.— CAN. 

•g. Land scrip,} — ^Wright p. Bait- 
LET (1905). 15 Man. L. R, 322 ; 1 

W. L. R. 503.— CAN, 

PART IV. SECT. 1, SUB-SECT. 1. 

« 1. .1 — MoQuadb & Glare «. 

Monoriepf Sc Vibtaunet (B. O.), 
[1929] 1 D. L. R. 782.— CAN. 

■h. Whm amounting to assiffnmmt.}-- 
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A simple order to pay only constitutes 
an asaigument li that intention appears 
on the face of the agreement, & there 
is consideration . — He Maritime Fi- 
nance, Ltd., [1935] 2 D. L. R. 799,— 
CAN. 

PART IV. SECT. 1, SUB-SECT. Z. 

sE. General rule .) — An assignment Is 
to be regarded as absolute, althougb it 
appears on Its face that it is only for 
the purpose of securing a debt leaser in 
amount, so long as it does not purport 
to be by way of charge only.— lie 
Bland & Mohun U9l3), 25 0* W. B, 
419 ; 30 O. L. R. 100 ; 5 O. W. N, 
.'»22.— CAN. 
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currency of this security to collect, sue for, 
receive give effective receipts for all freights 
. . . which may be or become due & owing 
to the shipowners. . . .** : — Held: (1) by 
Law of Property Act, 1926 (c. 20), s. 136, a 
legal assignment must be absolute & express 
notice thereof must be given to the debtor ; 
the constructive notice upon which the 
mtgee. relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee. ; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
{inter alios) the interveners, it was not a 
necessary condition that the mtgor. should 
be joined in the mtgee, ’s action. — ^T he 
Z louRDS (No. 2), [1932] P. 113 ; 101 L. J. P. 
81 ; 148 L. T. 72 ; 48 T. L. R. 559 ; 18 
Asp. M. L. Cas. 324. 

204c. .] — ^Pltfs., while acting as agents 

for a foreig'i steamship in an English port, 
were asked ^’>o make disbursements & incur 
expenses on behalf of the vessel. Before 
doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship : “ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
payable under the charter, to my agents, 
E. A. Casper, Edgar &; Co., Ltd., & oblige.” 
On June 15, 1931, on an ex j.u:rlK motion, 
Langton, J., gave judgment for plfcfs.* claim 
for necessaries, & pronounced for the n aJidiby 
of an assignment to them of the freight h 
demurrage. At the reference to assess the 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it notliing 
in the nature of a right in rem against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
authority to collect the freight, & that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf. ; — Held : on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight & demurrage to pltfs. ; where the ct. 
was satisfied that there was no danger of 
fraud or harsh treatment of the aewignor' it 


could dispense with the presence of the 
assignor as a joint pltf. ; k, pltfs. could 
maintain their action in rem. — The Zigurds 
(No. 3), [1932] P. 118 ; 101 L. J. P. 84 ; 148 
L. T. 72 ; 48 T. L. R. 561 ; 18 Asp. M. L. C. 
324 ; revsd, on another point, [1933] P. 87, 
O. A. 

204(1. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., who owed money to 
pltf. bank, k, W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £160.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £160 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
— Bank op Livekpooi. & Martins, Ltd. v. 
Holland (1926), 43 T. L. B. 29 ; 32 Com. 
Oas. 56. 

Annotation: — As to (1) Refd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

205. Add. Annotations: — As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21 ; Re Pinto Leite, 
Ex p. Des Olivaes, :1029] 1 Ch. 221. As to 
(2) Consd. Timpson’sJ-Exoi'S. v. Yerbury, [1936] 

1 All E. R. 180. Refd. Allgemeine Versi- 
cherungs Gesellschaft Helvetia v. German 
Property Administrator (10.31), 144 L. T. 
705 ; The Zigurds (No. 3) (1932), 49 T. L. R. 
193 ; Madras Official Assignee v. Mercantile 
Bank of India, Ltd., [1935] A. 0. 63 ; Fleet- 
wood-Hesketh V. I. R. Oomrs., [1930] 1 K. B. 
351. As to (3) Consd. Performing Right Soc. 
V. London Tlieatre of Varieties, [1924] A. C. 1 ; 
llariner v, Armstrong, | l931j OJi. 65; Colo- 
ridge-Taylor v. NoveJIo A Co., 11938] (3i. 
608; Re Warren, Wlieeh^r v. Mills, (1938 1 

2 All E. R. 331. Generally y Refd. Williams 
V. Atlantic Assurance Co. (1932), 37 Com . 
(’as. 304. 

211. Add. Annotation : — As to (1) Refd. Palmer v. 
V. Carey, [1920] A. C. 703. 

214a. .] — Order to pay money out of a 

particular fund gives the, party a specific 
lien thereon. — Smith v. Everett (1792), 4 
Bro. 0. O. 64 ; 29 E. R. 780. 

Annotations : — Beld. Crowfoot v, Gumoy (1832), 9 Bing. 372 ; 
Best V. Arglos (1834), 2 Cr. & M. 394. 

221a. Part of debt.]— Bank op Liverpool & 

Martins, Ltd. v. Holland, No. 204a, ante. 


PART IV. SECT. 2, SUB-SECT. l.—A. 

206 X. Buildinp contract 

apportioning price between builder <f* 
third porfy.]— G rant r. Travis, [1924] 
2 D. L. R. 1164 ; 2 W. W. R. 503.— 

CAN. 

205 xi. .3 — An agreement 

between a debtor & a creditor that the 
debt owing shall be paid oat of a 
speciilc fund coming to the debtor, 
or an order given l>y a debtor to hla 
creditor upon a person owing money 
or holding funds belonging to the giver 
of the order, directing euoh person to 
pay such funds to the creditor, operates 


as an equitable assignment of that part 
of the debt or funds to which the a^ee- 
mont or order refers. — T hakab Das 
V. Malik Chand (1932), I. L. R. 14 
Lab. 325.— IND. 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (0). 

im. Authorisino payrnmi of mm 
in hnnds of garnishee— Order giving 
effect to verbal assignfnent .} — Clarki? 
Brothers, Ltd. v. Goodin & Peder- 
son, [1924) 8 W. W. R. 604; 68 

D. L. R. 792.— CAN. 

223 i. Assigning money due or to 


91 


'’,come due — Under contract .] — It Is no 
bJecLlon to an equitable ast^nment 
f a claim against a tlilrd person that 
ae work upon which the claim is 
osed has yet to be ptu’formed. — Be 
lATTUBWs Sheet Metal & Hoofing 
Ltd., Br p. Martin, [19241 1 
» L. H. 761 ; 66 O. L. R. 262 ; 4 




228 n. Under policy.] — Held : 

the assignment was not vitiated by the 
fact that, at the time, the fond on 
which the assignment was Intended to 
operate had not yet come Into 
existence. — L iverpool & London & 



OaaM 2M-W7. 
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284. Add, AnnotaHon : — Refd. Coleridge-Taylor v, 
NoveUo & Co., [1938] 2 All B. R. 318. 

280. Add, AnnoMUm : — Apprvd. Re Swinburne, 
Sui^n V. Featheirley (1925), 70 Sol. Jo. 04. 

287. Add, Annotation : — ^Refd. Be Russian Bank 
for Foreign Trade, [1933] Oh. 746. 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to O., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of 0. — Holland 

& Humble’s Assignees v, (1816), 1 

Stark. 143 ; 171 B. R. 427 ; sub nom, 

Hbywood V, WAmNa, 4 Camp. 291 ; sub 
nom. Be Holmes, Bx p, Heywood, 2 Bose, 
366, N. P. 

Annotations : — Oonsd. Frith r. Forbes (1862), 31 L. J. Oh. 
703. Befd. Giles V. Grover (1832), 9 Bind. 128 ; Maloolm 
V. Soott (1843), 3 Hare, 89. 

258. Add, Annotation : — Refd. National Provincial 
& Union Bank of Bngland v, LindseU (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds Into lender’s 
bank — Advances for purchase of goodsO — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
• his bank ; resp., after deducting the amount 
which he had advanced So one-third of the 
gross profits, was to pay the remaining two- 
’ thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpey. At the time of the 
bkpey. a large sum advanced under the 


agreement had not been repaid, in the trader 
h^ in his hands goods purcho^ under the 
agreement, & the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contraetuaUv or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Palmer v, Carey, [19201 A. O, 
703 ; 96 L. J. P. 0. 140 ; 135 L. T. 237 ; 
[1926] B. & 0. B. 61. P. 0. 

Annotations : — Diftd. Be Gillott’s Settlement, Ohattook v. 
Reid. [1934] Oh. 97. Befd. Warren, Wheeler v. Milte, 
[1938] 2 All B. R. 831. ^ 

259. Add, Annotation : — ^Dbtd. Timpson’s Bxeo- 
utors V, Yerbury, [1930] 1 All E. B. 186. 

269. Add, Annotation : — Refd. Be City Life Assce. 
(1926), 42 T. L. B. 45. 

274. Add, Annotation: — Retd. Be Wait, [1927] 
1 Oh. 600. 

274a. S, P, Bradley v, (1744), Ridg. temp, 

H. 194 ; 27 B. B. 801, L. 0. 

280. Add, Annotation: — As to {!) Refd. Rekstin 
V, Komseverputj Bureau (Bank for Russian 
Trade, Ltd.) (1932), 48 T. L. R. 678. 

803. Add, Annotation: — As to (1) Dlstd. Re 
Nelson, Norris v. Nelson (1918), [1928] Oh. 
920, n. 

807. Add. [1922] 1 K. B. 21; 91 

L. J. K. B. 190; 126 L. T. 319; [1921] 
B. &0. B. 209. 

Add. Annotation : — ^Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 


Gu)bb Insuranob Co., Ltd. e. 
Habtlxsy & Ford, (19271 V. L. R. 
523 ; 49 A. L. T. 70; [1927] Argus 
L. U. 417.— AUS. 

•p. To agent holding its funds — To 
pay to holder of border A — Re British 
Ooldaibia Empire Salmon Can nebs, 
Ltd. (1934), 49 B. C, R. 89.-— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (h. 

288 I. Banker's deposit receipt — Sur- 
render to bank — New deposit receipt 
taken out.] — In order to transfer the 
benefloiol Interest in a deposit receipt, 
a written asstament Is unnecessaxy. 
It is suffloiont if the deposit reooipt is 
surrendered to the bank, 8c a new 
deposit receipt taken out, with intent 
to pass the bonefloial Interest, in the 
names of the persons to whom the 
depositor intonds to pass the beneOolal 
interest. S., the owner of a deposit 
receipt for £900, surrendered the same 
to the bank. Sc directed a new deposit 
reoeipt to be made out in the names of 
himself 8c Ills two uepbews, with the 
intention that the Interest in the same 
should at his own death pass to his 
nephews. S. subsequently died ; — 
Had : there had been on effectual 
transfer of the beneficial interest, & 
at the death of A. the same passed to 
the two nephews. — McBneanby v. 
Shevlin, (19121 1 I. R. 32.— IR. 

PART IV. SBCtT. 8, SUB-SECT. 8.— A. 

248111. .1 — It is an esaentiSl 

requisite of an equitable assignment of 
a chose in action that ^e fund which is 
being disposed ckf shau be indicated in 
such a way that it can be identified. — 
Dukkett V, Whitbwatbr Rural 


Municipality, (19323 1 W. W. R. 749 ; 
40 Mon. L. R. 267 ; 8 D. L.R. 135.— 
CAN. 

246 Iv. .1— HeW; the 

order set out in the judgment, in the 
olroumstanoes, was a grood equitable 
asRigrnment of moneys due from the 
board of a dralnasre district to a person 
who had a contract with it. — Stirling 
Collieries, Ltd. v. Jones, [19241 4 
D. L. R. 1305 ; 8 W. W. R. 955.— CAN. 

PART IV. SECT, 2, SUB-SECT. 2.— B. 

266 1. Directions to agent to seU dt pay 
proceeds into hank — Frindped paying 
for goods by chegucs drawn against 
proceeds.] — Kidd v. Harden, McCon- 
nal V. Harden, [1924] 4 D. L. R. 516 : 
3 W. W, R, 293.— CAN. 

268 a I. Agreement to pay proceeds to 
lender — Advances for purchase of goods.] 
— B. being: indebted to a oo. for the 
price of sheep which It had purchased 
on his behaJf, by an agreement in 
writing undertook so long as hla in- 
debtedness to the oo. should continue 
not to sell any of the sheep without the 
written consent of the oo., 8c in the 
event of any sale with such consent to 
pay the nett prooeeds to the oo. In fall 
or to the extent of his indebtedness. 
Some of the sheep having been sold : — 
Held: the agreement operated as an 
equitable assignment of the prooeeds 
to the 00. — Re McPherson, toom & 
C3o. ; Sandhurst 8 c Northern Dib- 
TRicrr Trubtebb. etc.. Oo.. I/pd. e. 
OooHBiB Pastoral Co. Pty,, Ltd., 
(19291 V. L. R. 295 ; Argus L. R. 240. 


PART rv. SECT. 2. SUB-SECT. 2.— O. 

o. Add •*reosd., (19211 1 W. W. R. 
839.” 


PART rv. SECT. 2, SUB-SECT. 8. 

tn. Lodging notes as collateral 
securUy.y—A. document providing that 
certain notes ** are lodged with the 
bank as a general & continuing 
collateral seounty for the due payment 
of all advances made or to be made to 
me by the bank ” : — Held : not a 
proper aasigrnment ; there is a dis- 
tinction between lodging a document 
as collateral security & an assignment. 
— Merchants Bank op Canada v. 
Greenlees, (1923) 2 W. W R. 981. — 
CAN. 

st. Indorsement of lien note.] — Held: 
to constitute a good equitable assign- 
ment thereof. — Canadian Bank op 
Commerce v. La Bras% [19181 1 
W. W. R. 6; 39 D. L. R. 398 ; 10 
Sask. L. R. 408.— CAN. 


PART IV. SECT. 3. 

280 L Necessity for communication 
to dt assent by assignee — To con- 
stitute assignmeru.] — A fetter assigning 
moneys must be shown to have been 
oommunloated to the assignee before 
it will be held to constitute an equit- 
able asslgnmient. — Starr Oo. op 
Canada, Ltd. e. Merrill [1922] 
8 W. W. R. 926 ; 70 D. iTr. 657.— 
CAN. 

PART rv. SECT. 6. 

8SS B. .] — ^Lorffkt V. IjA^, 

(19261 2 D. L. R. 610 ; [1925] 1 
R. 1104 ; 19 Sask. L. R. 887.— CAN. 

sa. AssUmment of Hen aareemMA — 
Whether consideration amoum due under 
Nea.] — A. R. Willlams Maohinsrt 
Co., Ltd. v. Moore. (1926] 4 D. L. B. 
568.— CAN. 
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Part V. — Notice of Assignment 


See^ note. Law of Property Act, 1925 (c. 20), 
BS. 136, 137. 

818* Add, Annotation : — ^Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J, K. B. 196. 

322a. Assignment of covenant of indemnity on 
assignment of lease — Notice to one of two 
covenantors — ^One covenantor bankrupt.;HBy 

an assignment made in 1927 a lessee assigned 
the lease to .a co., which covenanted with the 
lessee to pay the rent & to perform the lessee’s 
covenants. In 1930 the co. went inf/O 
voluntary liquidation, & two liquidators were 
appointed. By an agreement for sale made 
in Feb. 1931, the co. agreed to sell the lease 
to an intended purchaser. By an assignment 
made in Dec. 1931, the co., acting by the 
liquidators & at the direction of the intended 
purchaser, assigned the lease to a s<M;ond 
assignee, & the intended purchaser &> the 
second assigiiee entered into covenants with 
“ the CO. & the liquidators ” to pay rent 
becoming due under the lease, to perform the 
lessee’s covenants, & to keep them indemni- 
fied against all claims in respect thereof. In 
1934 the second assignee became bkpt. By 
an assignment made in July, 1936, “ the 
co. acting by the liquidators ” assigned to the 
original lessee the benefit of the aforesaid 
covenants in the assignment of 1931 by the 
intended purchaser & the second assignee, 
& the original lessee released the co Sc the 
liquidators from all claims under the cove- 
nants by the co. in the former assignmeni^, 
except so fai' as necessary to enable him to 
enforce the covenants Sc indemnities assigned 
to him ; & he covenanted to indemnify them 
against all liability in respect of any claim 
by him against them under the covenants by 
the co. in the former assignments & in respect 
of the assignment of 1936. Notice of this 
last assignment was not given to both th<^ 
covenantors, namely the intended purchaser 
& the second assignee, but only to the former. 
In Aug. 1936, the lessor, as pltf., r^overed 
judgment in an action for rent against one 
of the original lessees as deft. Subsequently 
deft, lessee recovered judgment in a claim 
by him against the intended purchaser, who 
had been joined as a third party to the 
action, for the amoimt recovered by pltf. 
against deft., on the ground that by virtue 
of the assignments of 1931 & 1936 the third 
party was liable to indemnify the deft, 
against pltf.’s claim. On appeal by the third * 
party against the lasi-mcniioned judgmenb^ 


— Held : (1) the assignment of 1930 was not 
rendered ineffective as an assignment to deft, 
of the covenants by the third party in the 
earlier assignment of 1931 by reason of the 
fact that it was not made by all the joint 
covenantees, namely the co. Sc the two 
liquidators, but only by the co., inasmuch 
as by sect. 81 of Law of Property Act, 1925 
(c. 20), a covenant made with two or more 
jointly, after the passing of the Act, shall be 
construed os being made also with each of 
them ; (2) the assignment of 1936 was not 
rendered ineffective as an assignment to 
deft, of the covenants by the thii’d party in 
the earlier assignment of 1931 because of 
notice of assignment under sect. 136 of the 
Law of Property Act, 1926, not having been 
given to both the joint covenantors, namely 
the third party Sc the bkpt. second assignee, 
but only to the former of them, inasmuch as 
by sect. 118 of Bkpey. Act, 1914 (c. 69), 
where a bkpt. is a contractor jointly witli any 
person, such person may be sued in respect 
of the contract without the joinder of tlie 
bkpt., Sc in view of that provision it was 
sufficient to give notice of the assignment of 
the contract to the person liable to be sued 
thereon ; (3) the assignment of 1936 in 

assigning to deft, the covenants by the third 
party in the earlier assignment of 1931 was 
an assignment of a “ debt or other legsl 
thing in action ” effectual in law to pass the 
legal right thereto within Law of Property 
Act, 1925 (c. 20), s. 136 (1) ; (4) on the tnie 
construction of the assignment of 1936 its 
later provision did not render it nugatoi y 
by releasing the co. from the obligation of 
assigning to deft, the covenants of the third 
party ; (5) the assignment of 1936 was viilid 
Sc effective. — JoasEi^soN v. Bokst Sc Gilk- 
STEN, [1938] 1 K. B. 723 ; 107 L. J. K. B. 
488 ; 169 L. T. 341, C. A. 

384. Add. Annotation : — Refd, The Zigurds (No. 3)» 
[1932] P. 113. 

8d8a. .] — A. B. was entitled to a re- 

versionary interest in a fund vested in four 
trustees, of whom he was one. A. B. mort- 
gaged his interest to 0. D., another trustee : — 
Held : 0. D.’s notice in the transaction was a 
sufficient notice to the trustees of the mtgo. ; 
but A. B.’s notice was not. — Willks v. 
Grebnhill (No. 1) (1860), 29 Beav. 376; 
54 E. li, 673 ; affd. on other grounds (1861), 
4 De G. F. & J. 147, L. 0. 

864. Add. Annotation: — Refd. H. v, n., [1928] 
P. 200. 


PART V. SECT. 1. SUB^SEOT. 1. 

811 L Astiffnmemt — A$ securUy—Of 
debts.} — Okkll Morbis & Co. v. 
Dickson (1902). 9 B. C. R. 161.--CAN. 

PART V. SECT. 1, SUB-SECT. 8. 
•b. Asaionmeni of lien.) — HisitnsBKB 
r. SoNOBA TniBBS Co., Ltd.. fl928J 

1 D. L. R. 642 ; 69 N. 8. R. 467 .—CAN. 

PART V. SECT. 8, SUB-SECT. 1. 
•o. To ovarantor — Notice not giveH 
to debtor.^VovAuy p. Juww, 119211 

2 W. W. R. 208 ; 66 D. L. R. 692 ; 60 
8. C. R. 662.— CAN 


PART V. SECT. 8, SUB-SECT. 3. 
•d. Of debtor .} — Notice to the «olr. of 
debtor that the oiaim against the latter 
was to be paid to a third party U notice 
to debtor himself that such claim bad 
been asslga^. — ST. John & Quebec 
Ry. Co. V, Bask of British North 
Amerioa & Hibbakp Co. (1921). 67 
D. L. R. 660 ; 62 S. C. R. S46.— CAN. 

PART V. SECT. 4. 

*f. Before action — J-udicatvre AH, 
1909, s. 19 (6),]— Woodstock Elbotiwo 
Railwat, LiaHT & Power Co. e. 
DOIOKION Taknebibs, LTD. (1918), 46 
N. B. R. 408.— CAN. 
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PART V. SECT. 6. 

b 1. That alleoed assi(/nre had 

poesMsion of notes .} — Although debtors 
may have known that notes were 
in the possession of a bank, the alleged 
assl^ee : — Held : this was Insufficient, 
being a far dUferont thing from having 
notice of the assignment, & there was 
no dnty In debtors to inquire of tbe 
bank. — Merchants Bank of Canada 
V . Greenlees, [1923] 2 W. W. R. 931. 
-—CAN. 


PART V. SECT. 6. 

881 11. On an 

assignment of a debt the express notice 



Ciuas 39^— $08. English and Empire 

862. Add. Annotation: — Refd. Josselson v. Borst, 
[1938] 1 K. B. 723. 

893. Add, Annotation : — Held* Garland v. Archer* 
8hee (1930). 142 L. T. 443. 

406. Add, Annotation : — Retd. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

407. Add. Annotation : — Retd. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

417. After this case add “iSee, now, Law of Property 
Act, 1925 (c. 20), 8. 137.*' 

421. Add, Annotation : — ^Retd. Garland v, Archer- 
Shee (1930), 142 L. T. 443. 

487a. Assignment ot freight.] — Among the claimants 
to a fund in ct., representing the proceeds of 
a sale of a foreign vessel & her freight, were a 
mtgee. of the ship & a firm of ship brokers 
who acted as the ship’s agents & made 
advances on behalf of the ship. Both 
claimants relied upon documents which were 
admitted to be good equitable assignments of 
the freight. The mtgee. ’s assignment was 
prior in time. The ship’s agents relied upon 
a letter dated Mar. 2, 1931, & signed by the 
master of the ship with the consent & approval 
of her managing owner. Having received 
this letter, the ship’s agents on Mar. 6, 1931, 
wrote to tlie receivers of cargo : ** S.S. Z, 


Digest Supplement. 

We beg to give you notice thah we hold 
captain’s authority to collect the freight per 
this steamer’s cargo, against which we have 
made payments.*^ The mtgee. had given 
no notice of his assignment. In an action 
brought by the mtgee. against the owners 
claiming possession of the ship & her freight 
under Ins mtge., the ship’s agents intervened 
to claim against the freight as assignees rely- 
ing on their assignment, & on the letter of 
Mar. 5, 1931, as being notice thereof : — 
Jleld : in the circumstances the letter was a 
good Sc sufficient notice of the assignment. — 
Smith v. Ziqurds S.S. Owners & E. A. 
Oaspbr, Edgar Sc Co., Ltd., [1934] A. C. 
209 ; sub nom. Smith v, E. A, Casper Edgar 
Sc Oo., Ltd., 103 L. J, P, 28 ; 150 L. T. 303 ; 
39 Com. Oas. 178; 18 Asp., M. L. O. 475; 
sub nom. The Zigurds (No. 3), 50 T. L. R. 
162, H. L. 

440. Add. Annotation : — Refd. Knight v, Knight, 
[1926] Ch. 835. 

480. Add, Annotation : — ^Retd. Republica de Guate- 
mala V, Nunez, [1927J 1 K. B, 669. 

461. Add, Annotation : — Consd* Republica de 

; Guatemala v, Nunez, [1927] 1 K. B. 669. 

,468. Add, Annotation : — Retd. Campbell v, Poliak, 
[1927] A. C. 732. 


Part VI. — Effect of Assignment. 


476. Add, Annotations: — A« to (1) Retd. Re Bern- 
stein, Barnett v, Bernstein (1924), 69 Sol. Jo. 
88. As to (2) Retd. Weld v, Petre, [1929] 
1 Ch. 33. 

488. Add, Annotation : — Apld. Mabro v. Eagle 
Star Sc British Dominions Insurance Co., 
[1932] 1 K. B. 485. 

483a. .] — G. Sc T, Earle, Ltd. v, 

Hemsworth Rural District Council, No. 

77a, ante. 


486. Add. Annotations : — Retd. Cheshire County 
Council V. Hopley (1923), 180 L. T. 123; 
The Koursk, [1924] P. 140; Venn v, Todesco, 
[1926] 2 K. B. 227. 

604. Add, Annotation : — Retd. Republica de 

Guatemala v, Nunez, [1927] 1 K. B. 669. 

609. Add, Annotation : — Retd. Performing Right 
Soc. V. lAondon Theatre of Varieties, [1922] 
2 K. B. 433. 


in writlngr to the debtor which under 
sect. 37 (wi) of Judicature Act Is 
required to complete the transfer of the 
legal right to the debt need not he In 
any special form, It being sufficient If 
the effect upon the debtor la to convey 
to him with sufficient certainty the 
fact that the right to demand payment 
has been transferred to a (3ortaln third 
person as asslgnee.—GKNERAL Motors 
Aoobptanob Oorpn. & Williamson 
V, Johnson. [1930] 2 W. W. E. 167 ; 
4 D. L. R, 291 ; 24 Alta. L. R. 475.— 
CAN. 


PART V. SECT. 9. SUB-SECT. 1.— 
A. (a) 1. 


o. Add “ Revsd. 47 S. C. R. 313 ; 10 
D. L. R. 232 ; 23 W. h. R. 445." 


p 1, .] — The assignee of an 

equitable interest In personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by ^e act of giving notice to the person 
who has the legal dominion over the 
fund before notioe is given by an 
assignee earlier in point of time. — 
Gordon e. Gordon, 11924] 2 D. L. II. 
74 ; 1 W. W. E. 9(f3 ; 18 Sask. L, R. 
187.— CAN. 


PART V. SECT, 9, SUB-SECT. I.— 
A. (b). 

•k. Assignments of money payabU 
under commission osrtificaUs — Cottifi’ 
coles not assisnable — Order far payment 


(nven to itrst tusignee — Certifioaies 
handed to second assignee.] — J. I. Case 
Threshing Maohine Co. v. General 
Motors Aoceptanoe Cobpn., (1924) 
4 D. L. R. 1297 ; 3 W. W. R. 694.— 
CAN. 

PART V. SECT. 10. 

■1. Registered judgment — Notice given 
against creditor — Of assignment.] — If a 
vendor of land, in order to secure an 
Indehtednoss, assigns all the moneys 
due or to become due under the agree- 
ment of sale, suoh assignment not being 
roistered • but due notioe thereof being 
given to the purchaser, the assignoe will 
be entitled to the moneys as against one 
who subsequently obtains Sc rei^ters 
Judgments against the vendor. — 
Canadian Bane of Commerce v, 
Rotal Bank of Canada. [19211 2 
W, W. R, 462 ; 60 D. L. R. 275 ; 29 
B. C. R. 407.— CAN. 


PART VI. SECT, 2, SUB-SECT. 1. 

•m. Assignment as seevrUy — Pay- 
ment of debt — I>irecHon by assignee for 
payment o moneys to assignor — Rigiht 
of assignor to sue in own name ,\ — 
Elliott v. Lb Page (Man.), [1929] 3 
D. L. R. 912.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8. 

I 470 il. Money doe under 

agreemenJt for sale — Power to cancel 
! ogrccmcnl.J— Where a vendor of land 
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under agreement for sale assigns the 
moneys duo under the agreement for 
sale & notice of the assignment, 
equitable or legal. Is given to debtor, 
it is not open to the vendor & 
debtor to cancel the agreement with- 
out the oonourrenoe of the assignee. — 
Union Bank of Canada v. Dptozak, 
[1924] 3 D. L. R. 457 ; 2 W. W. R. 
864.-~CAN. 


PART VI. SECT. 3. SUB-SECT. 1.— A. 

1 1. Of contract for sale of land .] — 

iNTERflTAl’B INVESTMENT Oo., LTD. V. 
MOBBS (1928), 28 S. R. N. S. W. 572; 
45 N. S. W. W. N. 176.— AUS. 


u. Add ** reesd. in part, i A. R. 
267." 


e 1. Of lien.] — Pltf., assignee of 

three several claims ot workmen who 
had liens under Woodmen'B«IJlen Act, 
oommenood an action In his own name 
vithout serving any notice Of the 
assignment upon debtor ; — Held : pltf. 
ootud bring an action in his own name 
without giving the notice referred to 
In Jnd. Act, s. 19 (5 ). — Babkrs v. 
Black, [1925] 8 D. L. R. 65; 58 
N. 8. R. 89.— CAN. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a), 

m L EJTect of Land TiOes 

Act, 8, 101.] — Armstrong v, Mabuhall 
(1915). 8 W. W. R. 800 ; 19 D. L. K. 
183 ; S Alta. L. E. 449.— GAN. 



VoL vnL— Ohoses in Action. CaSM 618— 007a. 


519* Add, Annotation: — Refd. Allen v. Royal 

Bank of Canada (1925), 41 T. L. B. 625. 544« Add, Annotation : — Refd. Garland v. Archer- 

542. Add. Annotation : — Refd. Parker v. Jackson, Shee (1930), 142 L. T. 443. 

[1936] 2 AU E. R. 281. 


Part VII. — Assignment subject to Equities 


592. Add, Annotation: — As to (2) Refd. Lawrence 
r. Hayes, [1927] 2 K. B. 111. 

601. Add, Annotations : — Consd. Re Pinto Leite, 
Ex p, Des Olivaes, [1929] 1 Ch. 221. Refd. 
Re City Life Assce. (1926), 42 T. L. R. 45. 

601a. Assignment of debt payable In futuro.] — 

— In 1918, 0., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1917, upon the terms {inter alia) that interest 
Ac commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918^1921. 
In 1920, by 0.*s direction, the debtor firm 
transferred O.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest & commission as before, « on Feb. 24, 
1926, F. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
F. was under a liability to the d»\bU)r firm in 
respect of certain accommodation bUls for 
which, as between F. & the firm, F, wab Jiablo, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 
& were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm’s 
bkpcy. : — Held : the assignment by F. to V. 


was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable in futuro , 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ment of a chose in action. — Rc Pinto Leite 
& Nephews, Ex p. Des Olivaes, [1929] 1 Ch. 
221; 98L. J. Ch. 211 ; 140 L. T. 687 ; [1928] 
' B. & C. R. 188. 

604. Add, Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

605. Add, Annotations : — As to (2) Dlstd. Re Pinto 
Leite, Ex p, Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v, Hemsworth R. D. 0. (1928), 44 
T. L. R. 605. 

607a. For breach of warranty by assignor — Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
bv instalments, then assi^ed the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for brf^ach ol warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (b). 

512 ia. 

Pltf, brought action on July 2, 19211, 
for balance of account for goods sold & 
delivered. On Oct. 25, following, pltf. 
assigned the debt to three persons who 
on the following day assigned the debt 
to M., & on Jan. 1, 1930, M. re-assigned 
to pltf. : — Held : the several assira- 
ments were merely equitable, & pltf. 
was the proper person In whose name 
the action should be brought. — Mouat 
Bros. & Co. r. Warnier, [19311 1 
D. L. R. 569 ; 43 B. O. R. 238.— CAN. 

PART VI. SECT. 5, SUB-SECT. 2. 

660 lii. ] — Shepherd v. 

LrviNasTON, [1924] 1 D. L. R. 723; 1 
W. W. R. 455.— CAN. 

650 iv. .1 — McPherson v. 

Lees (Andrew), Ltd., [1926] N. Z. 
L. R. 523.— N.Z. 

•w. Payment to assiffnee — Money 

due under aareement Sor tale — Covenant 
by atsiynor to convey on payment .] — 
Where a vendor has covenanted In writ- 
ing with am aissignee to convey ttie land 
to the purchaser on payment of the full * 
amount of the purchase;money. the 
purchaser is protected as to title & 
may safely make his payments to the 
assignee ; & the assi^ee can sue on 


the purchaser's covenant to pay con- 
tained In the agreement. — U nion Bank 
OP Canada v . Dctpczak, [1924] 3 
D. L. R. 457 ; 2 W. W. R. 864.— CAN, 

PART VII. SECT. 1. 

666 111. .] — Even assuming a 

proper assignment, notes lodged with 
a bunk as a general & continuing 
security for the due payment of afl 
advances made, or to be mad^ must 
be taken by the assignee uubiect to 
any equities existing between the 
original parties. — ^M erchants Bank 
OF Canada v . Greenlees, [1923] 2 
W. W, R. d31.-.-CAN* 

665 Iv. Effect of express con- 

tract.] — Notwithstanding Ohoses in 
Action Act, R. 8. S., 1020 (c. 202), s. 6, 
debtor con contract with nls creditor, 
for good oonsldemtion, that he will not 
avail himself of his right to act up 
against the creditor’s assignee any 
equity existing between the creditor Si 
himself. If the contract which in- 
cludes the clause not to set up the 
equities against an assignee was 
induoed by fraud, such clause falls 
with the contract* except where debtor 
is estopped as against the assignee 
from setting np the fraud. — Hamilton 
V. Railton, [19261 3 D. L. R. 1090 ; 
[19251 3 W. W. R. 136 ; rensp., 11926] 
2 W. W. R. 196.— CAN. 

Q5 


666 vlii. AssignmerU of 

security by banfc.J— Where a creditor, 
a bank, hold Beourltles for Its debt 
which wore subject to orders from the 
debtor to pay certain other creditors 
out of the surplus of the proceeds 
thereof over & above the amount due 
the bank : — Held : a third party by 
purchasing the secuiitles from the bank 
with full knowledge of said orders placed 
bimsoit in the position of the bank & 
asBunied whatever llab<Uty the orders 
imposed upon the bank. — Stephens 
(G. F.) & Co., Ltd. v . PERnuE, 
Werner t>. Perdue & Eaton, [1931 J 
3 W. W. R. 90 ; 4 1). L. R. 46.— CAN. 

q 1. Notice of covenant by 

assignor — Whether assigrtce bound. ) — 
McBride v . Ontario Jookky Cluh, 
Ltd., [1926] 1 D. L. R. 414 ; 58 

O. L. R. 97.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1. 

tl. .] — Royal Bank op Can AD a 

V. Gustafson, [1924] 1 W. W. R. 544; 
33 B, 0. R. 379.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4. 

604 ii. Add ** revsd. In part, 26 
A. R. 179.” 

604 Iv. .1 — Royal Bank 

of Canada v. Gustafson. [J924] 1 

W. W. R. 544 : 33 B. 0. R. 379.— CAN. 
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respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim ; — Held : the set- 


off was valid. — L awrekob v, Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 668 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R. 379, D. 0. 


Part VIII. — Voluntary Assignments. 


618. Add, Annotation : — Consd. Macedo t?. Stroud, 
[1922] 2 A. 0. 830. 


617. Add, Annotation : — Consd. Re Bowden, Hul- 
bert V. Bowden, [1936] Ch. 71. 

619. Add, Annotation : — Refd. Re Bowden, Hulbert 
V, Bowden, [1930] Ch. 71. 


624a. .} — Sloane v. Cadogan (1808), 

cited in 12 Sim. at p. 291. 

Annotali^mB : — Contd. Edwards v. Jones (1886), 1 My. Cr. 
226 : Beatson v. Beateon (1841), 12 Sim. 281. Distd. 
Meek p. Kettlewoll (1848), 1 Ph. 342. Apld. Kekewich v. 
Manning (1851), 1 De G. M. & G. 176; Donaldson v. 


Donaldson (1864), Kay. 711. Betd. Fenner e. Taylor 
(1831), 2 Russ. & M. 190 ; M*Fadden e. Jenkyns (1842). 
1 Haro, 468 ; Price v. Price (1861 L. J. CJh. 53 ; Bridge 
«. Bridge (1862), 16 Bear. 316 ; voyle e. Hughes (1864), 
Gfllwrt V. Orerton (1864), 4 New Rep, 
420 ; Glegg i>. Rees (1871). 7 Oh. App. 71. 


684. For “ Held: (1) as it was the intention of 
the settlor,'* etc., read “ Held ; (1) as it was 
not the intention of the settlor,** etc. 


Add, Annoialiona : — Ab to (1) Refd. Royal 
Exchange Assce. v, Hope, [1928J Ch. 179. 
As to (3) Consd. Macedo v, Stroud. [1922] 2 
A. C. 330. Generally^ Refd. Tkapson’s 
Executors v, Yerbury, [1936] 1 All E. B. 186. 


PART IX. 

p i. 7 Omier Aseignment of Book 

Pehta Act, IU23 (c. 29).]— Re Raport, 
Drnison V, Union Bank of Canada, 
ri926l 3 D. L. R, 10.58; 67 O. L. R. 
374 ; 5 C. B. R. 811.-^AN. 

p ii. .] — K., on June 8, 

made a chattel mtgo. to pltfs. on his 
stock -In-tmde, & by the same instru- 
ment purported to assign to pltfs. 
as additional security, all present Si 
future book debts arising out of or 
connooted with K.’s business. The 
affidavit of bona Mes described the 
instrument as a bill of sale by way of 
mlgo.. Sc assorted that it was not taken 
for the purpose of protecting the 
'* goods & chattels *’ mentioned therein 
against the creditors of the mtgors., 
etc. Held .* the instrument did not 


oomoly with above Statute & was 
Invalid as an assignment. — Wb8T1.akr 
V . Martin, [1930] 4 D. L. R. 80.5 ; 66 
O. L. R. 89 : 11 O! B. n. 409 ; varg,, 
11 O. B. R. St.— CAN. 


p tii. Urukf Assignment of Book 

DeUs Act, R. S, O., 1927.]--The Assign- 
ment of Book Debts Act, R. S. O., 
1927. coufers no greater right upon an 
assignee of a chose in aonon than he 
had before. All it does is to make a 
general assignment of book debts void, 
as against oroditors & subseQuent pur- 
chasers or mtgoos. in good faith & for 
value, unless registered. By registra- 
tion pltf. oo had preserved whatever 
rights it acquired by virtue of the 
assignment & no more. — Snyder’s. 
Ltd. e. Furniture Finance CJorpn., 
Ltd., [1931] 1 I). L. R. 308 ; 66 

O. L, R, 79.— CAN. 


sp. Book {iccount — Under Assign- 
ment of Book Accounts Act, R, S. B, O., 
1924 (c. 16).] — Vernon Hardware 
Co, V, Reid & Reinhard (B, C.), 
[1927] 2 W. W. R. 117.— CAN, 


St. .] — Registration under 

Asshmment of Book Accounts Act, 
R. ^ B. 0., 1924, of an aadgnmont of 
book accounts does not confer any 
mater rights upon the assignee than 
he bad by virtue of the assignment ; 
the effect otthe registration ii merely 
to preserve those rights. The fact 
that the asslgnmont is also registered 
under Cos. Act, 1929, does not " con- 
firm ” it, i.e„ make it good without 
being subject to existing superior 
equities. — bubrard Drydook Co., 
Ltd. p. Bank op Toronto & Vulcan 
Enoinebrino Works, Ltd.. [1933] 1 
W. W, R. 222 46 B. C. R. 447,~CAN. 


CHURCHYARD. 

See Burials ; Ecclesiastical Law. 


CINEMATOGRAPH. 

See Theatres. 


CITIZENS. 

See Aliens ; Constitutional Law ; Local Gotebnment. 


06 



Voi. vm. 


CITY. 

See Local Government ; Metropolis* 


CIVIL LAW. 

See Ecci^esi ASTI CAL Law. 


CIVIL RIGHTS. 

See Aliens ; Constitutional Law ; Royal Forces ; and titles passim. 


CLERKS. 

Arraigns, of ^ See Criminal Law. 

Articled ~ ~ - _ - - Solicitors. 

Assize, of - - - ~ „ Criminal Law. 

Barristers^ _ - ^ Barristers. 

Ecclesiastical - - - - „ Ecclesiastical Law. 

Justices, to Magistrates. 

Local Authorities, to - ^ Local Government. 

Parish ~ Ecclesiastical Law. 

Peace, of the - - ~ „ Local Government. 

Town - - - - ~ „ Local Government. 
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CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part II. — Jurisdiction of the Courts. 

11 • Add, Annotation : — Oonsd. Oookson v. Hare- 

wood (1931), 101 L. J. K. B. 394, n. ISb. Application of funds — Civil Service Associa- 

13a. Application of funds cy-pres.] — Homes for tlon — ^Application intra vires.] — Kelly v. 

Inebriates Association, The Association Wyld (1937), 81 Sol. Jo. 179. 

i;. A.-G. (1935), 79 Sol. Jo. 903. 


Part III. — Constitution and Internal Arrangements. 


17. Add, Annotation : — Consd. Morgan v, Driscoll 
(1922), 38 T. L. K. 261. 

18. Add, Annoiaiiom : — As to (1) Consd. Lamber- 
ton V. Thorpe (1929), 141 L. T. 638. Reid. 
Maclean v. The Workers’ Union, [1929] 1 Oh. 
602 ; Chapman v. Ellesmere (1932), 48 
T. L. R. 309. 

20. Add, Annotations : — As to (1) Consd. Morgan 
V. Driscoll (1922), 38 T. L. R. 251. Generally ^ 
Refd. Doyle v. White City Stadium, Ltd., 

■ [1935] 1 K. B. no. 

20a. To alter qualification for membership.] — 

. Grimwood V, Aloenham (1928), 72 Sol. Jo. 
569. 

21a. Binding without express notice — Agree- 

ment to be bound by any further rules dc 
alterations to existing rules. ’U — Pitf. who 

was under twenty-one years of age, applied in 
• Mar. 1932, for a licence as a boxer in the 
following words ; “I hereby apply for a 


licence as a boxer &, if the licence is granted 
me, I declare to adhere strictly to the rules 
of the British Boxing Board (1929) as printed 
& abide by any further rules or alterations 
to existing rules as may be passed.” A 
licence was duly granted & renewed for a 
further year on Mar. 1, 1933. A copy of the 
rules was supplied to pltf. at the time of his 
application, & reg. 20, para. 16, provided that 
the boxer’s money might be stopped only 
when he was disqualified ” for committing a 
deliberate foul, for not trying, or retiring 
without sufficient cause, or if the referee 
gives a no contest decision.” This paragraph 
was altered on Juno 17, 1932,' to read : 
” Boxers in case of disqualification are only 
entitled to receive bare travelling expenses, 
pending the decision of the board . . . when 
the board . . . may deal with the money as 
it thinks fit.” No notice of the altered i^es 
was given to pltf. On July 12, 1933, pltf. 


PART 11. 

fo. Validity of rules.] — Whoro the 
rJkbtB or privUogroH of morabera of a 
olnb are not In any way affootod, nor 
the property of the club in any way 
injured, the ot. haw no Jurisdiction to 
consider the legal validity of the rules 
of the club, nor to grant an Injunction 
against the oonimisslon of acts merely 
criminal or merely illegal. — Wait v. 
MaoLauquun, [1923] 1 1. R. 112.— IR. 

12 il. Majority of members aciino 

illegally — Injunction. ] — Bkylinski v. 
INKOL (1924). 55 O. h. R 369.— CAN. 

12 Hi. .]— The pro- 

perty of a voluntary society cannot bo 
diverted by a majority of its members 
from the purposes for which it was 
given by those who contributed to it, 
or devoted to purposes that ore alien 
to or In conflict with the fundamental 
rules laid down by the society. & the 
dissenting minority who adhere to tliose 
rules are entitled to have them ro- 
stralnod from so doing. — K owalohuk 
V. Ukrainian Labor Farmer Temple 
A8SOCN., [19351 1 W. W. R. 52^9 ; 2 
I). L. R. 691 ; 43 Man. I.. R. 76.— CAN. 

id. Di^nde. outside protiince of 
domestic trityunal.] — Where the rules of 
a voluntary society provide that 
certain disputes Sc ooTBPlelnts should 
oome before the domestJo tribunals the 
law ots. will not as a rule usurp their 
funotions, but where a dispute arisM 
with which the rules never designed the 
domestic tribunals to deal, the law ots. 
will not refer the matter to the domestto 
tribunals but will themselves deal with 
It. — C5RISP V. Sooth African Council 

OF THE AMALOAMATRD KNOTNERRINQ 
Union, 119301 App. D. «33.-~S, AF. 

■f. Failure to pass candidate — No 
injustice — Whether court unU irUerfere,] 
— The mere fact of failing to pass an 


oxamination hold under the Barbers 
Act Is, in the absence of evidence of 
unfairness, no ground for interference 
by the ct. under Barbers Act Amend- 
ment Act, 1934. — Harley v. Barbers’ 
AssocN. OF British Columbia (1936), 
50 B. C. R. 327.— CAN. 

■g. Competition for scholarshi'p—Ex- 
aminaiion — Fraud dt mistake — Validity 
of second atuard.l — ^L’Acadi^mib de 
Musique de Quebec v. Payment, 
Bernier & Piche, [1938J S. 0. R. 323 ; 
4 D. L. R. 279.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

0 1. .] — ^A person on becoming 

a member of a lawful assocn. or society 
is, subject to its constitution, bound 
by the decisions of the society on 
matters of dispute between him & the 
society, unless such decision Is contrary 
to natural Justice, or In violation of the 
rules of the society, or done mold fide. — 
Cutler tj. Law Sooietv of Manitoba, 
[19301 3 W. W. R. 387 ; affd„ 119311 
2 W. W. R. 653 ; 4 D. L. R. 453 ; 39 
Man. L. R. 535.— CAN. 

■k. Bye -law — Validitv — Restricting 
play by women members of golf dub ,] — 
A club, incorporated under the pro- 
visions of the Incorporated Sooieties 
Act, 1908, bad power under its oon- 
stltutlon to make & alter its rules. Sc 
its committee had authority to make 
bye-laws within oertain prescribed 
limits. The rules provided for the 
admission of various classes of mem- 
bers, each class enjovliig specifically 
defined rights, but in the case of 
ordinary members no distinction was 
drawn between the playing prlvUegee 
of men Sc women. The oommittee, 
without the previous authority of a 
general meetijw, purported to enact a 
D 3 re*law prohimtmg women who were 
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ordinary members from playing on the 
club links on Saturdays before the 
hours of 3 p.m., & then only after men 
players had commenced their rounds. 
It was further provided that women 
playing on Saturday afternoons should 
give the right of way to men players. 
The oominlttee, in making this bye- 
law, relied upon one of the rules of 
the club, which was to the foUowing 
effect : “ The oommittee may make 
bye-laws for the regulation of the 
club-house, grounds, & links, & for 
the arrangement & control of games 
Sc matches.” Ortaln women mem- 
bers, who challenged the validity of 
this bye-law, played on a Satu^ay 
Sc were fined by the committee Sc 
were suspended from the exercise of 
their privileges as members. Upon 
an apnlicatlon by these members to 
have the club restrained from putting 
such bye-law Into force & acting there- 
under : — Held : the committee, In 
making the bye-law in question, had 
acted beyond the powers conferred 
upon it by the rules of the club. Sc 
the bye-law was therefore invalid. — 
O’Neill r. Pupukb Golf Club, In- 
corporated, [19321 N. Z. L. R. 1012. 
— N.Z, * 

PART III. SECT. 1, SUB-SECT. 2. 

f i. Necessity for unani^ 

mous vote or consent of all members.}— 
Brylinski V. iNKOL (1924), 65 O. L. R. 
369.— CAN. 

I il. .) — A rule preeorlbed 

that no future .motion to open the 
links for play on Sundays should be 
passed unless by a majority of two- 
thirds of those present Sc voting : — 
Held : the repeal of the rule did not 
Itself require a two-thirds majority. — 
Watt v. MacLauohun, [1923] 1 I. R. 
U2.— IR. 
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stgreed to box at the White Oity Stadium on 
the terms that he should receive £3,000 win, 
lose or draw. At the contest pltf. was dis- 
qualified for hitting below the belt. The 
promoters of the contest paid the sum of 
£3,000 to the Board of Control at their request, 
& after holding an inquiry the Board with- 
held the money from pltf. on the ground that 
he had been disqualified. Pltf. brought 
p^ceedings to recover the amount against 
White Oity Stadium, Ltd., & the Board of 
Control: — Held: (1) the contract with the 
Board of Control was too closely connected 
with a contract as to employment that it was 
binding on the infant pltf. having regard to 
the fact that the contract as a whole was for 
his benefit ; '(2) notice of the altered rules was 
unnecessary in order to make them binding on 
pltf. in view of the terms of his application for 
a licence. — Doyle v. White City Stadium, 
Ltd., [1936] 1 K. B. 110 ; 104 L. J. K. B. 
140 ; 162 L. T. 32 ; 78 Sol. Jo. 601, C. A. 

Annotation : — As to (1) Refd. Mercantile Union Guarantee 
Oorpn., Ltd. v. Ball, [1937] 3 All E. R. 1. 

21b. Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women’s section of a ^olf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid : — Held : 
under the rules women members were not 
full members & were not entitled to receive 
notices of general meetings, & the action 
failed. — CoLE v, Merton Park (Wimble 
DON) Golf Club, Ltd. (1927), 43 T. L. K. 
400. 

23. Add, Annotation: — Ae to (1) Dlstd. R, v. 
General Medical Council, [1930] 1 K, B. 662, 

25. Add. Annotation .'--Generally, Refd. llowartl 
V. Odhams Press, Ltd., [1938] 1 K. B. 1. 

38a. .] — Wells v, Myddlkton 

(1936), 79 Sol. Jo. 270, C. A. 

35. Add, Annotations : — As to (2)Expld. Maclean 
V, The Workers’ Union, [1929] 1 Ch. 602. 


Generally, Refd. Cooper v, Wilson, [1937] 2 
K. B. 309. 

38. Add, Annotations : — Consd. Amalgamated 
Soc. of Carpentei‘8, Cabinet MfUters & 
Joiners v, Braith Waite, General Union of 
Operative Carpenters & Joiners v, Ashley, 
£1922] 2 A. C. 440. PoUd. Wing p. Bum 
( 1928), 44 T. L. R. 268. Refd. A.-G. v. Swan, 
[1922] 1 K. B 682. 

89. Add, Annoiaiions : — As to (1) Refd. A.-G. v. 
Swan, [1922] 1 K. B. 682 ; Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 


39a. .] — Wing v. Burn (1928), 44 

T. L. R. 268. 

39b. .] — Donaldson v. Institute 

OP Botano-Therapy, Ltd. (1937), 184 

L. T. Jo. 384. 

46a. .] — In an action against the 


officers of a club for an inj unction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (h) whether the 
council lias given pltf. a fair hearing, & 
(c) whether the council has acted in good 
faith. — Lamberton v. Thorpe (1929), 141 
L. T. 638 ; 46 T. L. R. 420. 

Annotation: — Reid. Lumlariflky v, Myddleton (1934), 78 
Sol. Jo. 223. 

46b. Withdrawal of licence as boxing manager 

— In accordance with rules.] — LimiANSKY 
V, Myddleton (1934), 78 Sol. Jo. 223. 

63a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of canying on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 
In 1916 H. granted a lease of premises to the 
club which was carried on there. In 1918 
' a subscription of four guineas a year for 
country members Si- five guineas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. Prom 1917 to Mar. 26, 1919, a 
notice stating that the club would bo carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H,, without notice to the 
executive committee, issued a wiit for arrears 
of rent, & on recovering summary judgment 


PART III. SECT. 2, SUB-SECT. 2. —A. 

24 i. Power to expel after inquiry 
by committee — Inadequate inquiry. }— 
MONTGOMERY V. LEK STEERB (1926), 
29 W. A. L. R. 70.~AUS. 

26 i. Power to expel for infringinq 
rules.] — Where a club woa reerlatered 
under C5o8. Act : — Held : the com- 
mittee were not In law the directors 
of the CO. & had no authority to exer- 
cise the powers of directors to exclude 
pltf. from membership of the club. — 
MURPHY V. Stnnott, [1926] N. J. 14. — 
IR. 

PART 111. SECT. 2, SUB-SECT. 2.-~B. 

29 iv. .] — Resp., being 

charged with haring grossly miscon- 
ducted himself within the meaning of 
a rule of applt. club, was summoned 
before a meeting of the club committee 
to show cause why ho should not be 
dealt with under the rule. He was 
aware of the details of the charges 

8 referred against him before attending 
tie meeting, but, haribg attended ae 
recueeted. 6c haying failed tn 
opinion of the oommlttee to Justifr ms 


conduct, was suspended from membor- 
ship. Ho took action against tbe club 
to have the suspension removed, Sc 
for damages, on the ground that Uie 
committee’s decision, haring boon 
arrived at without affording him an 
opportunity of cross-examining the 
witnesses against him, was contrary 
to the principles of natural Justloo : — 
Held : the committee was not bound 
by the formal ’^rulos of evidence, & 
the inquiry having been conducted 
In accordance with the club's rules 
& the decision of the oommltteo arrived 
at In good faith, in pnrHuanoo of an 
honest desire to protxxxt the interests 
of the institution, after resp. had been 

f iven every facility for presenting a 
efence, the suspension was not con- 
trary to the principles of natural Justice, 
DotwlthRtandlng that no opportunity 
was given to cross-examine the 
witnesses, — P erry v. Feildinu Olud, 
[1929} N. Z. L. R, 629.— N.Z. 

PART III. SECT. 2. SUB-SECT. 2.— E. 

49fci. *— .] — A olub incor- 

porated tindmr incorporated Societies 

99 


Act, 1908, whicii acting by its executive 
committee wrongfully & in brooch of 
the club’s rules cxoludos a member 
from the use of the club’s premises, 
eommlts a breach of contract Sc tiie 
member Is eii titled to recover damages. 
The mom bora of the committee, acting 
within the scope of their auiliority, 
are not personally liable in tort for 
inducing or procuring such broach of 
contract. — 1Ikni>er80n v. Kank Sc 
Pioneer Club, 11924] N. Z. L. R. 
1073.-~N.Z. 

ftb. Declaration of member ship .] — 
Pltf,, a member of a society which was 
IncorjJorated under Societies Act, 1924, 
& which owned propertv, was expelled 
therefrom without having been given 
notice of the proceed! ngs against him 
or particulars of the charge or names of 
the complainants : — Held : he was 
entitled to a declaration that he had 
boon wrongfully expelled & was still a 
member In good standing of the 80<5leiy. 
— KJ..I8 V. Polish Society for 
Brotherly Aid of Coleman, (1932) l 
W. W. R. 083 ; (10821 2 D. L. R. 136; 
26 Alta. L. R. 90.— CAM. 
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closed the club. The co. then passed a 
resolution tor yoluntarj winding up ^ a 
liquidatoi^ was appointed. A., who was a 
member of the club, claimed to prove as 
creditor lor general damages & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee & the proportion of her 
subscription for the current year : — ffeld : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, ^ in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the 0 €i 8 e of A. 


Part IV. — Liability of 

91* Add. Annotation : — Consd. De Parrell v. 
Walker (1932), 49 T. L. R. 37. 

91a. Liability for loss or damage to member’s 

goods — Effect of negligence — Construction ql 
rule.] — One of the rules of a proprietary club 
provided that the proprietors would not oe 
responsible for the loss of or damage to any 


at £7, which included the ivropoition of her 
subscription for 1919, dE in the case of B. at 
£14, which also included the entrance fee dt 
proportion of her subscription . — Ee Curzon 
Syndicate, I/td. (1920h 149 L. T. Jo. 
232. 

54. For ** Entrance tee payable by Instalments ” 
read Entrance fec<— Payable by instal- 
ments.” 

54a. Claim by member for return of — On 

winding up of club .] — Ee Oubzon Syndicate, 
I/TD., No. 63a, ante. 

61. Add. Annotation : — Apld. Wimbledon & 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. R. 17. 


Clubs and Members. 

article brought by members or guests into 
the club but would take all reasonable care 
of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held ; the rule covered loss or damage 
caused by negligence. — Orchard v. Con- 
naught Club (1980), 46 T. L. R. 214 ; 74 
Sol. Jo. 169. 


Part VI. — Debentures. 

106. Add. CUaHons .—[1022] 1 Oh. 61 ; 91 L. J. Oh. 93 5 126 L. T. 225. 


Part VII. — Duty Payable by Clubs. 

106. Add. Annotation : — Aa to (3) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


109. Add. Annotations : — Apld. Wurzel v. Hough- 
ton Main Home Pdivery Service, Ltd., 
Wurzel V. Atkinson, [1937] 1 K. B. 380. 
Refd. A.-G. V. Swan, [1922] 1 K. B. 082. 

110. Add. Annotation : — Consd. Watson v. Cully, 
[1926] 2 K. B. 270. 

Whether In ” club ” — Temporary 

f remises.] — The word “ club ” as used in 
ioensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a fdte, a regis- 
tered club engaged a room adjoining the 
ground on which the fdte was to be h^d, dE 
there supplied intoxicants to members other- 
wise than in the permitted hours ; — Held : as 


the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cully, [1926] 2 K. B. 270 ; 96 
L. J. K. B. 664 I 136 L. T. 28 ; 90 J. P. 119 ; 
42 T. L. R. 629 ; 24 L. G. R. 367 ; 28 Cox, 

C. C. 194, D. 0. 

ArmataHom — Bold. Clarke v. Griffiths, Peaoook v. Same 
(1926), 95 L. J. K. B. 905. 

111b. Additional unregistered 

premises.] — Applts. were respect! vdy the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises whi^ were at a 
considerable distance dc which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 


PART IV. SECT. 1, 9UB-SB0T. 1. 

70 u. Money lent to lodge .} — 

Where a person iriTeB credit to on ab- 
stract enuty, snoh as a dub or lodge, 
ho can look to those Who assumed to 
aot for It Sc those who authoriaed or 
sanotlonod that being done, in the 
absence of anything indicating the 


oontrarr. — Pini.at v. Black, (1921 J 
2 W. W. R. 907.— CAN, 

PART IV. SECT. 2. 
sa. General ndah-It liabiUtlea are 
to be fSatened upon any memben of an 
unlnoorporated voluntary aa«Kin, it 
muat be by raaa on the aota of tboae 

100 


members themaelres or their agents, &, 
the agency 'must be made out by the 
person who reliaa on It, for none is 
Implied by the mere fact of aasoon. — 
TOfBWB V. IBAAO, (1929) t D. L. R. 719 ; 
1 W. W. B. 817 : 88 Mm. X#. R. 201 ; 
pari. (19981 1 W.W. R.648.~- 



V6L vm. — dabs. Cases Ulb— 186a. 


which the latter paid for there consumed. 
An information having been preferred against 
the steward for suppl 3 ring the beer, for con- 
sumption oft the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 94 : — Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied “ in 
a club ” within the above sect., k the con- 
viction must be quashed. — Clauke v. 
Griffiths, Peacock v. Griffiths, [1927] 1 
K. B. 226 ; 95 L. J. K. B. 905 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. R. 541 ; 24 L. G. R. 
466 ; 28 Cor, C. C. 240, D. C. 

119. Add. Annotation : — Dbtd, Wurzel v. Houghton 
Main Home Delivery Service, Ltd., Wurzel 
V. Atkinson, [1937] 1 K. B. 380. 

125. Add. Annotation : — Consd. Ashton v. Wain- 
wright, [1936] 1 All E. R. 805. 

125a. Effect of IJcensing (Consolidation) Act, 
1910 (c. 24), s. 96.] — Above section does not 
impliedly exclude registered clubs from the 
operation of sect. 82 of above Act, but it 
grants to the magistrate & the police special 
& additional powers in the case of registered 
clubs. — Hammot^d V. Hanlon, [1935] 1 K. B. 
474 ; 104 L. J. K. B. 239 ; 153 L. T. 13 ; 99 
J. P. 134 ; 61 T. L. R. 195 ; 33 L. G. R. 12 ; 
30 Cox, C. C. 215, D. C. 


127a. Permitted hours on Sunday — Fixed number 
between specified hours — Discretion of club to 
alter limiting hours.] — Licensing Act, 1921 
(o. 42), s. 2 (1), provides that “ The hours 
during whidi intoxicating liquor may be sold 
or supplied on Sundays . . . in any . . . club 
. . . shall be as follows, that is to say, five 
hours, of which not more than two shall be 
between 12 noon & 8 in the afternoon, Sc 
not more than three between 0 & 10 in the 
evening. & s. 2 (2) provides that 

“ Subject to the foregoing provisions, the 
permitted hours on Sundays imaU be such as 
may be fixed ... in the case of a club in 
accordance with the rules of the club. . . 

In a golf club the permitted hours on Sundays 
wore fixed by a rule of the club at five hours, 
namely, from 12 noon tp 1.30 p.m., 2 p.m. to 
2.30 p.m., & 4.80 p.m. to 7.30 p.m. ; & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club on a Sunday at 6 p.m. : — Held : on the 
true construction of above sect, the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 Sc 
3 p.m.» & a period of not more than three 
hours, the whole of which should be between 
0 A; 10 p.m., Sc consequently that the supply 
in question was not^ authorised by the sect. 
— Brown v. Joyce, [1931] 1 K. B. 643 ; 100 
L. J. K. B. 168 ; 144 L. T. 662 ; 96 J. P. 
41 ; 47 T. L. R. 200 ; 75 Sol. Jo. 80 ; 29 
L. G. R. 126 ; 29 Cox, C. C. 273. 


Part IX. — Betting and 

134a. Totalisator club.] — It is not an offence 

against Betting Act, 1853 (c. 119), s. 1, to 
carry on a totalisator club on a credit basis. 

— Streatham Cinema, Ltd. v. John 
McLauchlan, Ltd., [1933] 2 K. B. 331 ; 

102 L. J. K. B. 636 ; 149 L. T. 447 ; 97 J. P. 

273 ; 49 T. L. R. 471 ; 31 L. G. R. 219. 

136. Add. Annotations: — Apld. R. v. O. K. Social 
& Whist Club (1929), 46 T. L. R. 570; 
Daniels v. Pinks, [1931] 1 K. B. 374. Consd. 
Davis V. Parker, [1931] 2 K. B. 210. Refd. 
Richardson v. MoncrieUe (1926), 43 T. L. K. 

32 ; R. V. Berg, Britt, Carr^ & Lummies 
(1927), 20 Cr. App. Rep. 38. 

136a. Whether members" club Is.] — The 

committee of management of a members" club 
installed in the club certain machines for 
the use of members only Sc for the purpose 
of giving additional pleasure to the members. 

The machines were operated by means ot 
pennies inserted in a slot. The player, 
having first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted beUs, bars Sc fruits. 

On the cylinders ceasing to revolve the player 
either Ic^ his penny or received winnings 


Gaming in Clubs. 

up to twenty pennies, according to the 
combination of fruits A/or bells A/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
A the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (o. 38), whore the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1864 (c. 38), 8. 4, for being persons having the 
care A management of certain premises, to 
wit, the club, which were then being u^d 
for the purpose of unlawful gaming being 
cajTied on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, 
A that gaming upon the machines in a 
members” club was therefore not unlawful 
gaming : — Held : in order that a house 
should be a common gaming house within 


PART vni. SECT. 8. 

■f. Right of mewberB to store beer at 
— Members of a club ou pnr* 
ohaaiiig beer from a Govt, vendor may 
store it. at the club, A the club is entitled 
to charsre a tee for atorase A service. 
— R. V. Rock (1923). 32 B. C. R. 
67.— CAN. 

sf. ZHstrOnding ** bger by Berwmt of 


club — What amounts to.] — R. v. Roof 
(1923). 32 B. O, R. 67.— €AN. 

th. Supply during wohibUed hours — 
No payrtve^ made . Three members of 
a club were found drinking liquor at tbe 
bar of tbe obib premises one Sunday 
morning. Tbe secaretary informed an 
officer of police, who bad come upon 
tbe premises, that the members bad not 


paid for tbe liquor, but that be had 
given it to them, thinking be waa 
entitled to do so :—Held : the secretary 
hod been rightly convicted on a charge 
of supplying liquor ou licensed premises 
during prohibited! hours.— /ie IRTtfel. 
Ex p, TmiNBULL (No. 2) (1931), 3l 
S. R. N. 8. W. 46; 48 N. S. W. W. N. 
14.— AUS. 


J.S. 
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Gaming Act» 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, Sc the fact that the club was 
a members* club did not prevent the club 
premises being kept or used for the purpose of 
unlawful gaming heing; carried on therein, & 
therefore the members of Jthe committee of 
management of the club could be convicted 
of the offence charged under s. 4 of the Gaming 


Houses Act, 1854 (c. 38), s. 4 . — Danieus v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L. R. 
166 ; 75 SoL Jo. 59 ; 29 L. G. R. 120. 

140. Add. Annotation : — Retd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

140a. .] — There is a sufficient 

element of chance in the game popularly called 
a “ whist drive ** to make a club where it is 
played for money a “ common gaming house.** 
— R. V. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. R. 570 ; 73 Sol. Jo. 451 ; 
21 Or. App. Rep. 119, 0. 0. A. 

Annotation Erfd. R. V. Brennond (1930), 47 T. L. R. 22. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary club — For entrance lee .] — Be Oubzon Syndicate, Ltd. 

damages for loss of club amenities — Sc for No. 5Sa, ante. 

proportion of subscriptions — Sc return pf 


PART IX. SECT. 2. 

• 187 1. Common gaming home — Who 
art liable as persons asHsting in con- 
ducting business — Employ^.] — R. v. 
poROAN, R. V. Kessler. R. v. Coates 
(Saek.) (1927), 47 Can. Orim. Oas. 344. 
—CAN. 

187 U. Steward.] — R. v, 

StJLUVAN (1930), 63 Can. O. 0. 243 ; 
42 B. 0. R. 436.— CAN. 

187 Hi. Applt. was 

etewcurd of a bond fide club which had 
a membership of 1,700 &: provided all 
the regular facilities of a social club, 
inoludmff meals, billiard rooms, reading; 
rooms, various card granies, etc. ; it 
also leased & operated a football field. 
Members contributed ton cents apiece 
to the funds of the club for each half 
hour's play at the poker table. Irre- 
spective of whether they were winning; 
or losing. This money was not taken 
from the stakes or the pot, but was 
ooUeoted by the applt., as steward. 


from the playbrs & paid over to the 
club. Only members were allowed in 
the premises, a bve-law expressly for- 
bidding the introduction of visitors to 
any paxt of the club property. Applt. 
was convicted, under sect. 22C of the 
Criminal Code, of unlawfully keeping 
a common graming house : & the con- 
viction was affirmed by ibe appellate 
ot. : — Held : the club was not “ a 
house . . . kept for gain " within 
sect. 226 of the Criminal Code & applt. 
had boon wrongly convicted. — R. v. 
Bampton, (19321 S. C. R. 626 ; 4 

D. L. II. 209 ; 68 C. 0. O. 289.— CAN. 

137 iv. Secretary.)— Blot 

machines maintained on tho promises 
of a bond fide olub were under the 
control of the club’s secretary. Ho 
kept the keys of tho machines, de- 
posited money of the club in them & 
collected tho " proceeds ” of their 
operation for the beueht of the club. 
The playing of the machines was a 


grame of at least *' mixed chance & 
skUl," if not of pure chance. The 
secretary was oonvloted of keeping 
a common gaming house : — Held : 
the conviction should be sustained. — 
R. V. Thomas, [1934^1 W. W. R. 493 ; 
01 C. 0. C. 301 ; 48 iS. O. R. 76.— CAN. 

137 V. Lay} fully incorporated 

club.] — The facts that a olub has boon 
lawfully incorporated & its constitution 
& frame-work still formally exist & 
some of its legitimate activities & 
amenities are participated in or made 
use of bond fide by some of its members 
to a substantial degree does not prevent 
its premises being a common gaming 
house within sect. 226 (a) of Criminal 
Code, R.S.C., 1927, if tho real object 
of its actual proprietors in carrying it 
on is the acquiring of grain for them- 
selves from gambling engaged in 
therein. — R. Williamson, 119371 2 
W, W. R. 545; 3 D. L. R. 553; 51 
B. C. R. 456 ; 68 Can. C. C. 380.— CAN. 


COMMERCE. 

See Agency ; Bankers ; Bills of Exchange ; Carriers ; Contract ; Insurance ; Sale 
OF Goods ; Shipping ; Stock Exchange ; Trade and Trade Unions. 


COMMON LANDS. 

5m. Commons. 
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COMMONWEALTH OF AUSTRALIA. 

See Dependencies and Dominions. 


COMMORIENTES. 

See Evidence ; Executors. 


COMMUNION. 

See Ecclesiastical Law. 


COMMUTATION. 


Death Duties, of - - 

Railway fares, of - - 

Sentence, of - - - 

Tithes, of - ~ - 

Workmen’s Compensation, of 


See Estate and other Death Duties. 
„ Carriers. 

„ Criminal Law. 

„ Ecclesiastical Law. 

„ Master and Servant. 
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VoLDC. 


COMPANIES. 


Nom — The Act now in force is the Companies Act, 1929 (c, 23), which repealed {mter alia) the 
Oompaniee (Consolidation) Act, 1908 (c. 69). References to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 


1908. 

1929. 

1908. 

1929. 

1908, 

1929. 

1 

367, 358 

64 

60 

105 

76 

2 

1 

56 

57 

106 

77 

3 

2 

.66 

56, 50 

107 

78 

4 

2 

57 

16 

108 

131 

5 

2 

58 

63 

109 

135 

6 

3 1 

59 

49 

no 

137 

7 

4 1 

60 

146 

111 

138 

8 

17, 19 

61 

147 

112 

132, 133 

9 

6 

62 

92 

113 

129, 130, 

10 

6,7,8 

63 

93 


134 

11 

8 (2) 

64 

112 

114 

130 

12 

9 

65 

113, 171 

115 

28 

13 

10, 319 


114 

116 

370 

14 

20 

o7 

116 

117 

33 

16 

12 

68 

116 

118 

11,14(2), 

16 

13, 14 

69 

117 


108 (4), 

17 

15 

70 

118 


379, 3rd 

18 

23 

71 

120 


Sell. F. 

19 

14 

72 

140 

119 


20 

18 

73 

141 

120 

163 

?.l 

21 

74 

143 

121 

26 

22 

62 

75 

144 

122 

150 

23 

68 

76 

29 

123 

157 

24 

26 

77 

30 

124 

168 

25 

95 

78 

31 

125 

159 

26 

108, 110 

79 

32 

120 

IGO 

27 

101 

80 

34 

127 

101 

28 

65 

81 

35, 365, 

128 

102 

29 

64 


Scii, IV. 

129 

168 

30 

98, 110 

82 

40 

130 

169 

31 

99 

83 

30 

131 

163 

32 

100 

84 

37 

132 

104 

33 

102 

85 

39 

133 

165 

34 

103 

86 

41 

134 


35 

104 

87 

94 

135 


36 

105 

88 

42 

130 

167 

37 

70,97,141 

89 

43 

137 

170 

38 

72 

90 

44 

138 

178 

39 

48 

91 

64 

139 

176 

40 


92 

67 

140 

172 

41 

60 

93 

79, 80, 82, 

141 

171 

42 

61 


83, 87 

142 

177 

43 

95, 108 

94 

86 

143 

176 

44 

7, 62 

96 

310 

144 

202 

46 


96 

85 

145 

288 

46 

55 

97 

84 

146 

179 

47 

56 

98 

82 (4) 

147 

181 

48 

67 j 

99 

80, 83 

148 

182 

49 

66 

100 

88 

149 

183, 184, 

50 

67 

101 

89 


185, 186, 

61 

58 

102 

73 


187, 188 

52 

68 

103 

74 

150 

189 

53 

59 

104 

76 

161 

184, 191 


1908 . 

1929 . 

1908 . 

1929 . 

1908 . 

1929 . 

162 

186,198 

202 

259 

252 

823 

153 

186 

203 

200, Sell. 

253 

324 

164 

194 


IX. 

254 

326 

165 

195 

204 

187 

255 

326 

156 

193 

205 

173, 229, 

250 

359 

167 

197 


258 

257 

327 

158 

192 

200 

201 

268 

328 

159 

190 

207 

202 

259 

329 

160 

199, 200 

208 

203 

200 

330 

161 

209 

209 

264 

201 

331 

162 

307 

210 

205 

202 

332 

103 

203 

211 

174, 258 

203 

333 

164 

204 

212 

200 

204 

334 

165 

205 

213 

270 

205 

336 

100 

200 

214 

191, 248, 

200 

336 

107 

207 


200 

207 

337 

168 

208 

215 

270 

208 

388 

169 

210 

210 

272 

209 

339 

170 

211 

217 

277 

270 

340 

171 

213 

218 

303 

27J 

341 

172 

221 

219 

288 

272 


173 

220 

1 220 

282 

273 

342 

174 

214 

221 

212 

274 

343, 344, 

175 

210 

222 

283 


346, 348, 

176 

218 

223 

294 


349, 361, 

177 

219 

224 

284, 285 


352 Sch. 

178 

163, 373 

225 

289 


X., HI. 

179 

222 

226 

290 

275 

345 

180 

223 

227 

291 

270 

360 

181 

224 

228 

293 

277 

367 

182 

225 

229 

300 

278 

371 

183 

227 

230 

301 

279 

872 

184 

228 

231 

302 

280 

376 

185 

220 

232 


281 

362 

180 

232, 241, 

233 

303 

282 

364 


247, 248, 

234 


283 

376 


249 

235 

304 

284 

377 

187 

250 

236 

378 

286 

380 

188 


237 

306 

280 


189 

233, 242 

238 

374 

287 


190 


239 

297 

! 288 


191 

261 

240 

298 

1 289 


192 

234 

241 

299 

m 


193 

262 

242 

295 

291 


194 

235, 244, 

243 

312, 314 

292 



248 

244 

313 

293 


196 

236, 245 

245 

310 

294 


196 

264 

246 

317 

295 


197 

255 

247 

318 

296 


198 


248 

319 



199 

256 

249 

321 



200 

257 

250 

322 



201 

288 

251 

360 





Cum 6 — 76 . 


English and Ehpibb Digest Sopplement. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add, Annotations : — As to <1) Refd. Deuchar 
V. Gas Light & Coke Co., [1924] 2 Oh. 
426 ; British Trawlers’ Federation, Ltd. v, 
London & North Eastern By. Co., [1933] 2 
E. B. 14. Ao to (2) Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Oh. 291 ; A.-G. v. Race- 
course Betting Control Board, [1935] Oh. 34. 

11. Add, Annotations: — Consd. British Thomson- 
Houston Oo. V. Sterling Accessories, Same v, 
Crowther & Osborn, [1924] 2 Oh. 33. Refd. 
Parker Cooper v. Beading^ [1926] Ch. 976; 
Thomas v. Evans, Jones v, South-West 
Lancashire Coal-Owners’ Assocn. (1926), 42 


T. L. B. 401 ; Colville Estate, Ltd. v. 
I. R. Comrs., [1930] 2 K. B. 393 ; E. B. M. 
Oo. V, Dominion Bank, [1937] 3 All E. B. 
656. 

14f. Add. Annotation: — Refd. E. B. M. Co. v. 

Dominion Bank, [1937] 3 All E. R. 555. 

15. Add, AnnotcUions: — Refd. British Thomson- 
Houston Oo. V, Starling Accessories, Same u 
Crowther & Osborn, [1924] 2 Oh. 33; 
Prichard Constance v, Amata (1924), 42 
R. P. C. 63. 

25a. Distinct from component members.]— 

Ditcham V, Miller, No. 6959b, post. 


Part II. — Domicil, Residence 

26a. Business conducted abroad.] — A 

trading corpn. was registered in England 
hnder Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domicOed & resident in Holland. 
The register of members was kept at the 
office in England : — Held : the domicD of 
• the co. was not in Holland but in England. — 
Bablz V. Public Teu <teb, [1926] Ch. 863 ; 
95 L. J. Ch. 400 ; 135 L. T. 763 ; 42 T. L. B. 
696 ; 70 Sol. Jo. 818. 

26b, •] — To constitute residence by a British 

co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Littaubr Glove 
Corpn. v, P. W. Millington (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add, Annotations : — Consd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Be Vocalion (Foreign), Ltd. (1932), 48 


and Nationality of Companies. 

T. L. R. 625. Refd. Swedish Central By. v, 
Thompson, [1924] 2 K. B. 255; Be Bates, 
Mountain v. Bates, [1928] Ch. 682 ; EUerman 
Lines v. Read, [1928] 2 E. B. 144. 

27a. .] — A CO. was incorporated by special 

Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
&> in most of the capitals of Eur^e, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Ch. 101 ; 93 
L. J. Oh. 449 ; 131 L. T. 438 ; 40 T. L. R. 
430 ; 68 Sol. Jo. 477, 0. A. 

Annotations : — Consd. I. R. Comrs. t?. Broome’s Executors 
(1935), 19 Tax Cas. 667. Befd. Swedish Central Ry. v. 
Thompson, [1924] 2 K. B. 255 ; Re Russian Bank for 
Foreign Trade, [1933] Ch. 745. 


Part III. — Companies under 
Act, 1908, and 

88. Add, Annotation : — As to (6) Apld, Be City 
Equitable Fire Insce., [1926] Oh. 407. 

45, Add. AnnotcUion : — Consd. Lever Bros,, Ltd. 

V. BeU (1930), 47 T. L. R. 47. 

75. For the paragraph “ (9) (Warrington, L.J. 

. . . 1908 Act, 8. 82,” subkiitute ; — ” (9) (Lord 


Companies (Consolidation) 
Similar Acts. 

Sumner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares & 
debentures made before fil^ a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.” 

For the paragraph” (10) (Lord Sterndalb, 
M.R., . . . was written,” substitute : — 


PART I. SECT. 1. 

ta. Under eiahUe — Existence apart 
from memliers — Conveyance of property 
by oriffinaiore to company.] — Dcdts. con- 
tracted with pltfs. to sell them all the 
fruit & vegetables to be mwn on their 
land during a epecifled time. The con- 
tract prorided that if any transfer 
should be made by the gfrower to any 
oorpn., it should be deemed to be made 
subject to the agreement & the trans- 
feree should be bound by the terms 
thereof. Deft8.,fortbe€idmitted purpose 
of froeing themeelvee from the contract, 
incorporated a Joint stock oo. for the 

{ mrpose of holding the land, Sl trans- 
erred the land to It In oonsideration 
of the allotment to them of the whole 
of its capital stook : — Beld : the oo. 


could not be declared to be a trustee 
for the growers Sc bound by the con- 
tract. — ASSOOL4TKD GROWERS OF B. C., 
Ltd. & Kelowna Growers Bxcbanob 
i>. Edmunds & Btzant Orobakds, 
Ltd., [19261 1 D. L. R. 1093 ; [1926] 

1 W. W. R. 535 ; 36 B. 0. R. 413.-- 
OAN. 

■ 0 . One company ouming all shares 
of another — Distinct legal persons.}— 
A88INIBOIA Rural Munioipalitt v. 
Suburban Rapid Transit Oo.. [19311 

2 D. L. R. 862; 1 W. W. R. 778; 39 
Man. L. R. 402.— CAN. 

PART I. SECT. 8. 
se. Companies limited by guarantee — 
Assignment of undertaking hy third 
poriy— raMdOv.l— L lotd^s Bank «. 

2 


Morrison Sc Son, Ltd., [1927] S. C. 
571.— SCOT. 

PART ll. 

n i. Jfn several places .] — 

A 00 . is to be treated In matters of 
trade Sc oommeroe as resident not only 
where its pztnoipah place of business is, 
but wherever it has a place of business. 
— Ebmka V. Border Cities Improve- 
ment Oo, (1922), 52 0. L. R. 193.— 
CAN. 

PART 111. SECT. 1, SUB-SECT. 6.— 
A. (a) U. 

sg. General rule ,] — Vitomen Oebkax, 
Ltd. V. Manitoba Grain Oo. (B* O.), 
(19881 i D. L. R. 440.— CAN. 
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** (10) Obaervatiions of Lord Sumnisi as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.'' — JuBiLKB Cotton Mills, Ltd. 
(Official Rbcbivbb &i Liquidator) v, 
Lewis, [1924] A. 0. 958 ; 93 L. J. Ch. 414 ; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1926] 
B. & C. R. 16 ; 8vb nom. Be Jubilee Cotton 
Mills, Ltd., 131 L. T. 679, H. L. 

Annotation! — As to (9) Ctonid. Re Burton, 1927] 2 Oh. 132. 

82. Add, Annotation: — As to (1) Ref Jubilee 
Cotton Mills Official Receiver & Liquidator v, 
Lewis. [1924] A. C. 968. 

1 92. Add, Anndtation : — Refd. B. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

196. Add, Annotation : — Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 

198. Add, Annotation : — Refd. Radio Rentals, 
Ltd. V. Rentals, Ltd. (1934), 61 R. P. C. 407. 

210. Add, Citation : — 9 Jur. N. S. 843. 

216. Add, Annotation : — Refd. Sturtevant En- 
gineering Co. i . Sturtevant Mill Co, of IJ.S.A., 
Ltd., [1936] 3 Ul E. R. 137. 

225. Citation Poi “ 66 Sol. Jo. 36 " read “ 66 
Sol. Jo. 381." 

Add, Annotation : — Consd. Harrods v, Harrod 
(1924), 40 T. L. R. 196. 

227. Add, Annotation : — Consd. Crystalate Gramo- 
phone Record Manufacturing Co. v, British 
Crystalite Co. (1934), 51 R. P. C. 316. 

228. AM, Citation : — On appeal^ 41 R. P. C. 67, 0. A. 

228a. Harrods " — R. Harrod. 'M— The ct. 

granted an interlocutory iiijunction/*f^ re- 
strain deft. CO. from carrying on bv^uesa 
under any name comprising the well-kncwu 
name of pltf. co. on the ground that defts.’ j 
use of the name was calculated to lead the 

E ubllc erroneously to believe that defts.’ 

usiness had some connection with pltfs.’ 
business. — Harrods, Ltd. v, Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 R. P. C. 
74, C. A. 

Annotation: — Ezpld. Motor Manufacturers’ & Traders’ 
Soo. V, Motor Manufacturers’, etc., Insoo., [1925] Cb. 
«76. 

228b. ** Society of Motor Manufacturers & Traders ” 
— “ Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.”] — ^A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words " Motor Manufactyrers & Traders," 
which had already been adopted as part of 


its name by a society having for its main 
objects the promotion, encouragement & 
protection of the moter trade generally. 
There was no charge of fraud in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation o^ng 
to the similarity of the names; the names 
being sufficiently distinguishable & deft, 
co.’s business wholly different from that of 
pltf. society : — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Motor Manufacturers’ & Traders’ 
SociBTy V, Motor Manufacturers’ & 
Traders’ Mutual Insurance Oo., [1926] 
Ch. 875 ; 94 L. J. Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. 0. 307, C. A. 

228c. ” British Legion ’’-—British Legion Club 
(Street), Ltd.] — British Legion v, British 
Legion Club (Street), Ltd, (1931), 47 
T. L. R. 671 ; 48 R. P. 0. 656. 


Annotations : — Cousd. Clock, Ltd. v. Clock House Hotel, 
Ltd. (HKl.'i), 52 R. P. a. ; StiiHovant EnKincorlntf Oo. 
V. Sturtevant Mill Co. of IJ.S.A., Ltd., [iVlUtt] 3 All L. R. 
137 Befd. PritiHh Medical Ajssocbitlon v. Marsh (1931), 
17 T. L. R. 572. 

228 d. “B. M. A.”— “B. M. A. Drug Stores.”]— 

British Medical Assocn. v. Marsh (1931), 
47 T. L. R. 572 ; 48 R. P. 0. 666. 

Annotations Reid, Clock, Ltd. v. Clock House Hotel, Ltd. 
ny35). .02 R. P. c. 3S0 ; Sturtevant LngineorlnK Co. w. 
Sturtevant Mill Co. of U.S.A., Ltd., 11936) 3 All E. R. 137. 

237. Add, Annotation:— As to (1) Consd. Motor 
Manufacturers' & Traders' Soc. v. Motor 
Manufacturers' & Traders’ Mutual Insce., 
[1926] Ch. 676. 

238. Add, Annotations .—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195 ; Motor Manu- 
facturers’ Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1926), 

f\A T. T nL din 


240a. -1 — 1^02 the Crystalate Manu- 

facturing Co., Ltd., commenced manufactur- 
ing & selling {inter alia) electrical accessories, 
& in 1928 sold their business to pltfs. At no 
time had either co. sold electric lamps. In 
1983 defts. were formed & comnaenced 
selling electric lamps, & in one advertisement 
were inadvertently described as " British 
Crystalate Co., Ltd." Pltfs. commenced an 
action to restrain defts. from carrying on 
business under their name or any name con- 
taining the word " Crystalite " or any other 
word only colourably differing from " Crysta- 
late." Defts. alleged that the businesses 
carried on by the parties were dissimilar & 
that there was no likelihood of confusion : — 


PART III. SECT. 3, SUB-SECT. 8.— 

198 ii. .]— Where there is no 

proof of injury or of likely injury to 
pltf., by deprivation of profits or of its 
reputation sufCering by reason of the 
use of its trade name by deft., an 
injunction will not be granted to pre- 
vent deft, from such user notwith- 
standing proof of extension of pltf.’e 
reputation to New Zealand & of deft.’e 
intention to deceive. — C oles (G. J.) & 
Go., Ltd. t>. Coles (G. J.) (N.Z.), Ltd., 
[19831 N. Z. L. R. 1189.— N.Z. 

sd. Instirance companj /,} — The Con- 
tinental Assuranoe Co., a United States 
oorpn., was refused registration in 
Canada under Forei^ Insurance Cos. 
Act, on the ground that its name, was 
liable to be confounded with that of 
the Continental Life Insurance Co., 
a Canadian oorpn. licensed under 
Canadian Sc British Insuranoe Cos. 
Act. On appeallrom the ruling of the 


Minister of Finanoo i—Held : under 
sect. 9 of Foreign Insurance Cos. Act 
registration may be refused if the name 
of appet. oo. is so similar to the name 
of a co. already registered under the 
same Act, as to cause confusion ; the 
words “ or otherwise on public CTotmds 
objectionable " in sect. 9 (1) of Foreign 
Insurance Cos. Act moan something 
other than the question of confusion 
arisi^ out of a similarity of names. — 
Be IDREION Insurance Cob. Act, 
1932, 11934J Ex. 0. R. 84.— CAN. 

PART in. SECT. 3, SUB-SECT. 8.— 

•d. ** Precision Engineering Co, — 
” Cu-Tone Precision Engineers ,**} — 
An application by C. Sc T., Ltd,, for 
approval of a change of name to the 
** Cu-Tone Precision Enghioers, Ltd.,” 
was opposed by the Precision Engineer- 
ing Co., Ltd. Both 008 . were enga^d 
in the engtueering business. Appet. had 


>eon engaged in making what are known 
IS ” precision tools,” & In what Is styled 
‘ precision work.” The objecting co. 
vas engaged in manufacturing motor- 
)Iates, steel shelving, lookers. Sc office 
jqulpment. Appet. oo. had decided 
A) make ” precision work ” a prominent 
eature of its business. Sc adopted the 
orm ” proolslon ” not as a fancy word, 
)ut as oe^ descriptive of the kind of 
vork In which it proposed to specialise : 
—Held : granting the approval sought, 
U 3 the word ” preclmon ” was an 
)rdinary English word descriptive of 
?art of the work carried on 1^ appet. 
)o. in common with other engineering 
inns, it had not acquired a seoonda:^ 
)r subddlary meaning to denote only 
he business of the objecting oo., Sc 
lould not be monopolised by the latter, 
ic its use in the form proj^sedwas 
lot cfidoulated to deceive. — Be Oevw Sc 
?ho^n, ltd.. U9831 N. Z. L. R. 5C ; 
L L. R. 313. — N.2, 


3 
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Held : deft(B. had adopted their name in 
good faith ae being descriptive of the ** crystal 
light ** sold by them, but pltfs. & defte. wore 
both concern^ in the same trade, that their 
xiames were substantially simUar, 8t the use 
by defts. of their name was calculated to 
cause confusion between the two businesses. 
An injunction was granted with costs, the 
operation of the injunction being suspended 
for two months. — Crystaiatb Gramophone 
Record Manufacturing Co., Ltd. v, British 
Orystautb Co., Ltd. (1934), 61 R. P. C. 316. 

261 • Add, Annotation : — Refd, Employers’ Liability 
Assce. V, Sedgwick Collins (1926), 96 L. J. 

K. B. 1016. 

255 . Add. Annotations : — As io{l} Refd. 1. R. Comrs. 
V, Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1926] A. C. 476. 

267, Add. Annotation : — Refd. Greenberg v. Co. 
operstein. [1926] Ch. 667. 

260a. What amounts to — Not acquisition of 

shares of company to promote Its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v. Invernairn. 

V [1927] W. N. 277. 

264. Add. Annotation: — Refd. Westripp v. Bal- 
dock, [1938] 2 All E.R. 779. 

265* Add. Annotation : — Consd. 1. R. Comrs. v. 
Cornish Mutual Assce. (1024), 41 T. L. R. 70. 

266. Add, Annotations : — As to (1 ) Apld. Cornish 
Mutual Assce. v, I. I . Comrs., [1926] A. C. 
281. Refd. Greenberg v. Cooperstein, [1926] 
Ch. 667 ; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 61. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 136 

L. T. 678. 

270. Add. Annotation: — Refd. Greenberg v. Co- 
operstein, [1920] Ch. 667. 

271. Add. Annotation : — FoUd. Greenberg v, Co- 
operstein, [1926] Ch. 667. 

272a* .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 


A its branches all consisted of more than 
twenty members. The assocn. was not 
re^tered under any Act. Disputes having 
ari^n, a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subsciiptions received by defts. from 
members & of their application thereof, 
paj;ment of the amount found due &> other 
relief. The action was resisted on the ground 
that the assocn. was illegal A; that no relief 
could therefore bo given: — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
«. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain ; (2) the ct. was not debarred from 
affording relief to the members asking for 
the rtiturn of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Greenberg v, 
Cooperstein, [1926] Ch. 667 ; 95 L. J. Ch. 
466 ; 135 L. T. 603. 

282. Add. Citation: — 130 L. T. 450. 

Add. Annotation: — Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 

286. Add. Annotation : — Consd. Egyptian Salt & 
Soda Co. V. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 138 L. T. 600. 

810. Add, Annotation : — Generally ^ Refd. R. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

313a. Substitution of — For deed of settlement.] — 
A co. registered under 1908 Act, with a deed 
of settlement can, if it satisfies 1929 Act, s. 6, 
substitute a memorandum & articles for the 
deed of settlement. — Re Sherborne Gas 
& Coke Co., Ltd. (1035), 80 Sol. Jo. 33. 

317. Add. Annotation : — Consd. Be Blucher 

(Prince), Ex p. Debtor^ [1931] 2 Oh. 70. 

327. Add. Annotation : — Refd. Campbell v. Bofe, 
[1933] A. 0. 91. 

327a. Right of export.] — The E. Syndi- 

cate in 1899 was granted by the Egyptian 


PART III. SECT. 4, SUB-SECT. 1. 

266 lU, .] — An aaaoon. of more 

than 20 persons formed for starting a 
business for gain reQulres rogistration 
in aooor^anoe with Oos. Act, s. 4, 
whatever may be the use to which the 
gains of the business are to be put, 
t.g. educational Sl other charitable 
purposes. — Oa^EDi LaL «. Punnu 
L ii (1920), iT L. R. 52 All, 326.— 
IND. 

266 Iv. Meemino o/ gain.”] — 

The word “ gain ” is not limited to 
pecuniary or commercial profits. It 
means aoqnialtion, somothing obtained 
or aoqulred. — Tan Waino v. Bo Hrin 
(1932), I. L. R. 10 Man. 490.— IND. 

PART HI. SECT. 4, SUB-SECT. 2. 

so. Trade union.] — Appot. oo. was 
an assocn. of employers In the bread- 
making trade & was reglsterod under 
Cos. Ao^ 1899, but not under the 
Trade Union Act. 1881 //eld ; 
appot. oo. being a trade union its 
rogi^’atlon under Oos, Act, 1899, was 
void. Sc oousequentiy no order oonld bo 
made against it for costs. — Truth 
& Sportsman, Ltd., p . Bread 


Manufacturers, Ltd. (1937), 37 

8. R. N. S. W. 242 ; 54 N. S. W. W. N. 
98.— AUS. 

PART III. SECT. 4, SUB-SECT. 6. 

•d. Striking off register — Effect .] — 
(1) The Intention to dissolve a co. 
sfionld not be read into a statute 
providing for the striking of the co. 
off the register because of a short delay 
in the payment of Its annual fee, unless 
the language of the statute expressly or 
by necessary ImpUcation Imposes that 

E enalty, (2) The conduct of deft, share- 
olders after the oo. had been struck oft 
the register held to make them trustees 
of the 00 . '8 property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
oo. It was, thereiore, not necessary 
for pltf., whose suit was for his share 
of the assets, to have the oo. restored 
to the register Sc to have the action 


' sf. Right to certificate to oammmoe 
bustnecs — Non'-com^iance with Seouri- 

4 



brought by the co. — D adson v. 
Sc Grkst, a928] 1 D. L. R. 479 ; 
1 W. W. R, 286 ; 22 Saak. L. R. 
CAN. 


ties Act.] — Where a co. Is not one which 
is required by Securities Act, 1030, 
Entitled until 1933, Security Frauds 
Prevention Act, to comply with that 
Act, the registrar of cos. is not entiUod 
because of non-compliance with that 
Act to refuse to issue it a certificate 
under sect. 40 of the Oos. Act, 1929, 
entitling it to commence business : Sc 
a mandamus will issue commanding 
him to do so. — R. v. Registrar op 
Oos. (No. 1), [1934] 1 W. W. U. 393 
48 B. C. R. 152.— CAN. 

* 

PART III. SE<yr. 6. 

ki. Thai amipany duly fncor* 

poraied .] — The faca that a co. inoor- 
pors^ed under Cos. Act includes in Its 
name the word ** Co-operative,** oon- 
trarv to C<» -operative Assoens. Act, 
1920 (o. UH. 8. 4 (2), does not render It 
an lUegaJ oo., since Cos. Act, s. 28, 
makes a oertifloate of incorporation 
conclusive evidence that the oo. 
was duly incorporated, — Associated 
Growers op Britisb Columbia, Ltd. c. 
British Columbia Fruit Land, Ltd., 
[19251 1 D. L. R. 871 ; [1925] 1 W. W, 
R, 506 ; 34 B. C. H. 533.— CAN. 




Vot IX.— Companies. Cases 327a— 406< 


Gk>vt. a ooncession for mannfacturinfc & 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt, reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
CO., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co. should not 
do any export trade in salt, such right of 
export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
Govt-, abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. CO. did not expressly prohibit 
the CO. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement witti the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt : — Held : the memorandum did not 
exclude from the permitted objects of the 
co. the expoH of salt from Egypt so as to 
prevent its engaging in that business. — 
Egyptian Salt & Soda Co. v. Port Said 
Salt Assocn., [1931] A. C. 677 ; 100 L. J. 
P. C. 147 ; 146 L. T. 313, P. C. 

330. Add. Annotaiion : — Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. C. 650. 

335. Add. Annotation : — Refd. Re Railways Act. 
1921, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

887, Add. Annotation : — Refd. Angostura Bitters, 
Ltd. V. Kerr. [1933] A. C. 550. 

841. Add. Annotation: — Aa to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph Djm- 
trict Agricultural Hoc., [1925] Ch. 769 ; Beattie 
V . Beattie, Ltd., [1938] 3 All E. R. 214. 


343. Add. Annotation : — As to (1) Held. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. 

846. Add. Annotations: — Retd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 268; Henry v. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter 
V. Dewhurst (1931), 145 L. T. 226. 

347a. Between members directors.]— 

Held : even if a pai*ticular article of a private 
CO. was wide enough to make it apply to a 
dispute between the co. & a member in his 
capacity of a director & prov ided for reference 
of such a dispute to arbn., sect. 20 of Cos. 
Act, 1929, did not give contractual force to 
the article in refer(3nce to such a dispute so 
as to constitute it, hn* tlie purpose of that 
dispute, a written agreement for submission 
to arbn. within . sect. 4 of Aj'bn. Act, 1 889 
(c. 49). — Bbattik V . Bea^ptie, Ltd., [1938] 
Ch. 708 ; [1938] 3 All E. R. 214 ; 107 L. J. Ch. 
333 ; 169 L. T. 220 ; 64 T. L. R. 964; 82 Sol. 
Jo. 521, C. A. 

351. Add. Annotations : — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. Refd. Beattie v. Beattie, Ltd., 
[1038] 3 All E. R. 214. 

354. Add. Annataliona : — As to (2) Refd. A.-G, v, 
Goddard ( 1 929), 98 L. J. K. B. 743. Aa to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 35 Com. Cas. 314. Generally^ Refd. 
Harrods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 

365a. Liquidator. I — Re Home & Colonial 

Insurance Co., Ltd., No. 6868b, poat. 

398. Add. Annotationa : — Consd. Agricultural 
Wholesale Soc. v. Biddulph &, District 
Agricultural Soc., [1926] Oh. 769. Refd. Hole 
V. Garnsey, [1930] A. 0. 472. 

406. Add. Annotationa : — Consd. Kreditbank Oassel 
G. m. b. H. V . Schenkors, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 


PART III. SECT. 7, SUB-SECT. 4.— A. 

336 iii. .1 — The objects of a co., 

as set forth in Its meniorandnm of 
assocn., were (a) to acquire land In O. 
& to erect thereon a public hall with 
shops & cellars ; (6) to let the hall for 
public raeetlngrs, lectures, auctions, & 
similar purposes ; (c) to let the shops 
& cellars to tenants, either year to year 
or on lease ; & (d) to do all such other 
thinfirs as were “ incidental or conducive 
to the attainment of the above objeot.’* 
A hall with shops & cellars underneath 
was erected, but, some fifty years 
afterwards, was destroyed by fire. The 
sum recovered under an insurance 
policy formed the whole assets of the co. 
Thereafter the oo. presented a petition 
under Cos. Act, 1929, a. 6, crarinf? the 
ct. iirUer alia) to confirm a resolution, 
duly passed, which altered Its memo- 
randum of assoon. by deleting all 
reference to the erection & letting of 
a publio hall ^vlth shops & collars, & 
snostltuting therefor provisions for the 
erection & letting of shops & dwelling- 
houses & warwhonses. Answers were 
lodged by certain dissentient share- 
holdors, who maintained that the pro- 
posed alteration, if sanctioned, would 
completely alter the nature of the co.’s 
undertaking : — Held : as the proposed 
alteration of the memorandum in- 
volved a fundamental change in the 
character of the oo. it was not one 
which could be forced on dissentient 
shareholders ; & petition refused. — 
Stbathspbt Pubuc Absemblt & 
Aobioultubal Hall Co. v. Ander- 
son's TBtTBTBES, (1934) S. O. 385. — 
SCOT. 

sl. Memorw^dum of inawance cam- 
pony — AUeralian to uuiude life aswr- 


ance— -Conditions of yrani . ] — T b o 
Mutual Property Insoo. Co., Ltd., 
whose objects were to carry on every 
kind of insurance except life presented 
a petition under 1929 Act, sect. 5, 
to confirm a resolution altering the 
memorandum so as to include power 
to carry on life Insuranoo : — Held : 
resolution should be confirmed on 
alteration of the name of the co. to 
the ** Mutual Property & Life Insoo. 
Oo., Ltd." & on deposit of the fi20,000 
required by Assurance Cos. Act, 1909. 
— lie Mutual Property Insce. Co., 
Ltd., [19341 S. C. 61.— SCOT. 

so. Company registered without 
" limited **— Charitable objects — Altera- 
Hon.]— A CO. registered under 
sect. 18 (1) of Cos. Act (Northern 
Ireland), 1932, by llconco of the 
Ministry of Ooraraorce, os n co. for 
promoting a charitable object with 
liraitxjd liability but without the 
addition to its name of the word 
" limited " cannDt extend the objects 
in its memorandum under sect. 5 of the 
said Act where the change In the 
objects is of a substantial character 
unless circumstances appear In which 
the doctrine of cy-pr^ would be applic- 
able & the principles of oy-pris should 
be followed in the consideration of any 
such appUoation.— Ulster Society 
FOB prevention OP CRUELTY TO 
Animals (Incorporated) & Com- 
panies Act (Northern Ireland), 
1932, [19361 N. I. 97.— IR. 

PART IIL SECT. 7. SUB-SECT. 6.— 

A. (a). 

858 1. To take up mimber subscribed 
for.] — P. agreed to purohafie shares in a 
oo. Sc Bubsmibed to the memorandum 
of assoon., but later asked the promoter 


to or4,ncel his '* requirements." P.'s 
name was never entered in the register 
of members : — Held : P. was liable. — 
He J. H. Chandler & Oo., Ltd. (1926), 
I. L. R. 48 All. 580.— IND. 


PART lil. SECT. 7, SUB-SECT. 6.— 
A. (o). 

388 i. Where shares subscribed for not 
allolled .] — Persons signing a memo- 
randum of assocn. of a oo. to bo 
incorporated are contributories, 
although no shares are allotted. — 
Re T. E. O'Reilly, Ltd.. (19271 3 

D. L. R. 797 ; 60 O. L. R. 649.— CAN. 

396 I. Hy transfer.] — An original 
Hubscrlbor of a oo. can withdraw his 
subscription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original Incor- 
porators are present & vote at the 
meeting such withdrawal does not in- 
validate anything done at the meeting. 
— Re George W. GniFPiTHg Oo.. [19241 
4 IX L. R. 1031.— CAN. 


PART III. SECT. 7. SUB-SECT. 6.— B 

400 1. Misrepresentation by pro' 
mater — Not around for rescission .] — 
Subscribers to the memorandum of 
assocn. of a co. cannot repudiate shares 
for which they have subscribed either 
on the grouncf that they were induced 
to Join the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the promoters of the co. was 
a condition of the contract : the true 
remedy of the persons so defrauded Is 
to sue for damages the persons so 
defraud!^ them. — Petrotitb Sc Chai • 
LBKOE Heater^ Ltd, «. Bodley. 
[19241 N. Z. L. R. 102.— N,Z 
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OMMtOe— 462. 


English and Empire Digest Supplement. 


137 Li. T. 443 ; British Thomson-Houstoii 
Oo. V, Federated European Bank, Ltd., 
[1932 ] 2 K. B. 176. Ref d. Underwood v. Bank 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & WUls, [1927] 1 K. B. 240; liggett 
(Liverpool) v, Barclays Bank, [1928] I K. B. 
48. 

410* Add* Annoiationa : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776 ; Houghton v, Nothard, 
Ix>we & WUls, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add* AnnoUdiona : — Consd. Kirby v* Wilkins, 
[1929] 2 Oh. 444. Apld. Re Walters' Deed 
of Guarantee, Walters* “ Palm ** Toffee, Ltd. 
t?. Walters (1933), 49 T. L. R. 192. 

416. Add. Annotaiion : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1926] Oh. 769. 

423. Add* Annotations : — Consd. I. R. Oomrs. v. 
Crossman, I. R. Comrs. v* Mann, [1936] 1 
All E. R. 7 62, Refd. Bombay Official Assignee 
V* Shroff (1932), 48 T. L. R. 443. 

427. Add* Annotation : — Retd. Re Oity Equitable 
Fire Insce, (1924), 40 T. L. R. 863 

•481a. .} — A coUateral obligation imposed by 

the arts, of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liabUity on the 

S ort of that member ;o take further shares 
I the CO,, can be enforced notwithstanding 
that the liabUity of the member to contribute 
in a winding up is limited by the Act under 
which the co, is registered. 

The limitation of liabUity in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which wUl themselves, when taken up, be 
entitled to a simUar limitation of liability. 
There is nothing in such a collateral obliga- 
tion wliich is tUira vires or repugnant to the 
system of limited liability. — Agricultural 
WHOLE8AI.E Society v* Biddulph & District 
Agricultural Society, [1926] Oh. 769 ; 94 
L. J. Oh. 397 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 567, 0. A. ; affd. a\d> nom. 
Biddulph & District Agricultural 
SociETTY V* Agricultural Wholesale 
Socibjty, [1927] A. 0. 76, H. L. 

Annotation: — Ezpld. & Distd. Holev. Garnsey, [1930] A. C. 
472. 

432a. Unless arising from wilful neglect or 

default.] — Re Oity Equitable Fire Insur- 
ance Oo., Ltd., No. 3069a, post. 

432b. .] — Fenton Tbxtilb Assocn., 

Ltd. r. Thomas & Clark (1928), 46 T. L. R. 
113 ; on appeal (1929), 46 T. L. R. 264, O. A. 

4^20. Unless arising from Wilful or wrongful 

act or default.] — One of the arts, of aesoon. 
of a CO. provided that ** The directors A other 
officers shall be indemnified by the co. against 
ail costs, losses, di: expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may hap{>en from 
their own respective wilful or wrongful act 
or defaxUt ** : — Held: the above art. did not 
protect a director from liability for neglig;ence 


resulting in loss to the co . — Re City of 
London Insurance Oo., Ltd. (1926), 41 
T. L. R. 621 : 69 Sol. Jo. 691. 

488. Add* Annotaiion: — As to (1) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 

486. Add. Annotation : — ^Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. C. 660. 

487. Add, Annotation : — Aa fo (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 96 L. J. Ch. 676. 

489. Add. Annoiationa: — Aa to {!) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. As to (3) Apld. R. v. Kylsant 
(I^rd), [1932] 1 K. B. 442. Generally, Refd. 
Jewson & Sons, Ltd. v. Arcos, Ltd. (1933), 
30 Com. Cas. 69 ; R. v. Bishirgian, R. v. 
Howeson, R. v. Hardy (1936), 154 L. T. 
499. 

489a. ** Issued ** to the public — What amounts 
to.] — ^A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 
co., that it was proposed issue 20,000 
preference shares, &> giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper &> addressed to a fellow director, marked 
“ strictly private &; confidential,’* which, 
after setting out the amount of nominal & 
issued capital, stated the’ purposes for which 
the additional capital was required, & con- 
cluded thus : “I shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested.** Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt. *8 fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act,^ 
8. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : There is no 

proof of this.*’ The jury foupd that resp. 
sustained damage to the aunount of £2,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (e). — 
Nash v. Lyndb, [1929] A. 0. 168 ; 98 L. J. 
K. B. 127 ; 46 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
sub nom. Lynde v. Nash, 140 L. T. 146, H. L. 

462. Add. Annotaiion ;-7-H6td. Collins v* Associated 
Greyhound Racecourses, Ltd., [1930] 1 Oh. 1. 


PART 111. SECT. 8, SUB-SECT. 1. 
1. i. — — 1. — An advertlBement 


^ . the pablie eherea is e oo. for 

lie ia a ** prosoeotos ** under eeot. 2 
(14) of Indian Ooe. Act (VIL of 1913), 
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— Pbamatba Nath Santal «. Kau 
Kuuab Dutt (1924), I. L. R. 52 Oslo. 

440.— OffD. 




VoL EL — Companies. Cases 476— 814a. 


476. Add* AnnotaHon: — Consd. Nash v. Lynda, 
[1929] A. 0. 158. 

488. Add* AnnotaHona : — ^Apld. R. v* Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishii^an, R. v* Howeson, R. v. Hardy 
(1936), 164 L. T. 499. 

484. For first catchword ** ** read “ Notice of 

contracts.” 

491. Add, Annotation : — ^Apld. Coles v* White 
City (Manchester) Greyhound Assocn. (1929), 
46 T. L. R. 230. 

525. Add. Annotation : — Refd. R. v. Bishirgian, R. 

V, Howeson, R. v. Hardy, [1936] 1 All E. R. 

686 . 

525a. *1 — Held : pltf. was entitled to the 

rescistton of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facte (1) that the land purchased by the 
CO. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the CO. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — C oijes v. White 
City (Manchester) Greyhound Assocn., 
Ltd. (1929), 46 T. L. R. 230, C. A. 

556a. .] — If the name of a person is 

improperly placed in the list of directors in 
the prospectus of a co., it must depend upon 
the circumstances of the case whether it is . 
a material misstatement. — Smith v* Chad- 
wick (1882), 20 Oh. D. 27 ; 61 L. J. Oh. 697 ; 
40 L. T. 702 ; 30 W. R. 061, C. A. ; affd. 
on other grounds (1884), 9 App. Oas. 187, 
H. L. 

660. Add. Annotation : — Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 

1 Ch. 1. 

562. Add. Annotation: — ^Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 

1 Ch. 1. 

568. Add, Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 878. 

577. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

581. Add. A nnotation : — Consd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1, 

581a, Directors without knowledge that 

misrepresentation basis of contract.] — Deft, 
co. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the CO. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmoore, J.). — 
Collins V. Associated Greyhound Race- 
courses, Ltd., [1930] 1 Ch. 1, 14 ; ajjd., 
[1930] 1 Ch. 1, 28, C. A 

581b. Contract between company & agent for 

undisclosed principal — Whether principal en- 
titled to rescission.]— Shortly before the in- 
corporation of a CO. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offer^ to the 
public by the proposed co. An investment 
oo. entered into an underwriting agreement 
on Nov, 28, 1927, by which they agreed that 
they would within three days of the issue of 
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the prospectus ** either subscribe themselves 
... on the basis of the said prospectus for 

1.164.000 . . . shares of Ss. each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,'* & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed & remitted an offer to underwrite 

12.000 shares addressed to the investment 
co. Sc also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600. On 
Dec. 12, 1927, the incorporation of the pro- 
posed CO. took place, Sc the underwriting 
agreement Sc prospectus were adopted by the 
oo. Sc the prospectus issued to the public. 
The public response was insufficient. Sc 
8,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment Sc sent the allotment letter to the co., 
who replied stating that it had been duly 
registered in his name & placed his name on 
the register of shareholders : — Held : pltf. 
was not entitled to rescission, because (1) the 
contract between M. & O. & the co. was of 
such a class that M. &; O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission. Sc (2) the contract con- 
stituted by the co.’s acceptance of pltf.'s 
authority under the renunciation fco place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus. — Collins v* Associated Grey- 
hound Racecourses, Ltd., [1930] 1 Oh. 1 ; 
99 L. J. Ch. 62, 0. A. 

581c. Effect of renunciation by agent In 

favour of plaintiff.] — Collins v. Associated 
Greyhound Racecourses, Ltd., No. 581b, 
ante. 

582a. Misrepresentatipn by promoters.] — If a 
person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory. 
His remedy is only against the persons who 
made the promise. — Re United Kingdom 
Shipowning Oo., Ltd., Feloates Case 
(1865), 2 De G. J. Sc Sm. 466 ; 11 L. T. 613 ; 
11 Jur. N. 8. 52 ; 13 W. R. 305 ; 46 E. R. 
451, 0. A. 

604. Add. Annotation : — Refd. Bolloway v. John- 
son, [1934] A. 0. 193. 

614a. .] — ^B. signed a printed form issued by 

the promoters of an intended co., expressing 
his willingness to become a member of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prospectus in which the oo. was 
described as “to be incorporated under the 
Cos. Acts,” Sc an extract was given from the 
proposed articles of assocn. to the efifect that 
there would be a councU of administration 
of members of the oo.. Sc a list of members 
of the council was appended containing the 
names of B. Sc M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 81, three days after 
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K.’s applicatiolx, the co. waa duly registered 
under the Ck)s. Act ; ^ on Feb. 2, the directors 
allotted K. the shares which he had applied 
for, & approved a form of prospectus sub- 
stantially the same as that whicn had been 
issued by the promoters. On Feb. II, K. 
paid the allotment money on those shares. 
On June 20, K. discovered that B. & M. had 
both declin^ to take shares in the co. A to 
become members of the council of administra- 
tion, & took out a summons to have his 
name removed from the list of shareholders x 
— Held : the eHect of the statement in the 
prospectus was not merely that B. & M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members, & as such was 
a false statement of fact ; the prospectus, 
although issued by the promoters before the 
formation of the co., was the basis of the con- 
tract between the co. & K. for the allotment 
of shares ; that the misstatement in the 
prospectus was relied on by K., & was 
material to the contract, & consequently 
that K. was entitled to rescind the contract 
repudiate the shares. The ct., being ‘of 
opinion that there had been no laches* or 
acquiescence, ordered K.’s name to be 
removed from the list of shareholders, & the 
money paid by him in application & allotment 
to be returned with interest at 4 per cent. — 
Re Mbtropoijtan Ooa ^ Oonstjmers* Assoon. 
Kabbbrg’s Oasb, [1892] 3 Oh. 1 ; 61 L. J. Ch. 
741 ; 06 L. T. 700 ; 8 T. L. R. 637, 0. A. 

Annoialiona Reid. Re Oanodlan Direct Meat Co. (189^,36 
Sol. Jo. ; Re Consort Deep Level Gold Lines, Ltd., Exp, 
Stark, Ex p, Elliston (1896), 46 W. R. 227 ; Lynde v. 
Anglo-ltalian Hemp Spinning Co., [1896] 1 Oh. 178; 
Re Metal Constitnents, Ltd., Lnrgan's Case, [1902] 1 
Oh. 707 : Hilo Manufacturing Co., Ltd. v. Williamson 
(1911), 28 T. L. R. 104; Mair v. Rio Grande Rubber 
Estate, Ltd., [1913] A. C. 853 ; Re Pacaya Rubber & 
Produce Co., Ltd,, Burns’ Appln., [1914] 1 Oh. 642 ; 
Goldrei, Fouoard St Son v. Sinclair Sc Russian Chamber of 
Oommeroe in London. [1918] 1 K. B. 180 ; Bisset v. 
Wilkinson, [1927] A. C. 177, P. C. 

642. Add, Annotations ; — Consd. Clark v. Urqu- 
hart, Stracey v, Urquhart (1920), 141 L. T. 
641. Reid. H or wood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54 ; United Motor 
Finance Co. v. Addison A Co., [1937] 1 All 
E. R. 425. 

660. Add, Annotation: — Retd. Clark v, Urquhart, 
Stracey v. UrquhaH (1929), 141 L. T. o41. 

667, Add, Annotation : — Consd. Clark v, Urqu- 
hart, Stracey v, Urquhart (1929), 141 L. T. 
641. I 


677. Add, Annotation : — Rsfd. Rorwood v. States- 
man Publishing Co. (1929), 98 L. J. K, B, 
460. 

702. Add. Annotations : — ^Expld. Legh v, Legh 
(1930), 143 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

708. Add, Annotation : — Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

788. Add, Annotation : — Refd. The Saxicava, 
[1924] P. 131. 

741. After this case add : — 

noto. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 


(i) Other Cctses (Vol. IX., p. 139). 

770a. Acceptance of sum paid into courtA-Effect 
on liability under 1908 Act, s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., A Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first- named applts. were directors in W., C., 
A Co., Ltd. ; the second - named applts. 
carried on business as merchant bankers in 
the name of S. A Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., A Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed “ damages for 
false A fraudulent misrepresentation against 
all applts., A against such of applts. as were 
directors of W., C., A Co., Ltd., compensa 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.*’ The trial judge dismissed the 
action again^ the first-named applts. with 
costs. The action then proceeded against 
the second -named applts. until they amended 
their defence by leave A paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders A judgment ol 
the trial judge A ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, A conspiracy to defraud ; — 
Held : ( 1 ) both on the issue of conspiracy to 
defraud A the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action A no head of damage 
remained unsatisfied of which there was any 
evidence or Which could be ordered to be 
I tried anew ; (2) on the question of com- 


PART III. 6E0T. 8. SUB-SEOT. 8.— 
D. (b). 

■I. Prospectus must be issued by or on 
behalf of company,] — Sect. 84 of 1908 
Act u confined to prospectuMs isBued 
by or on behalf of the oo. — U rquhaut 
V, Straoky, [1928] N. I. 162.— IR. 

878 i. Measure of damages ,} — 
URQimABT V, Stracey, No. 747 i, 
post, — iR. 

PART 111. SECT. 8. SUB-SECT. 8.— 
D. (0). 

tm. Under Criminal Code, e. 414.] — 
The above aeot. relate* to the iasuing 
of a written prospeotua. statement or 
aooount by a director with the inten- 
tion of deoeiyinff shareholders of a oo.« 
or of ^duoing some other person to 
entmsf^or advance property to the 
oo. ; & where deft, obtained snbsorlp- 
tlons tor stock of a oo , of which he 


was a promoter, upon false oral state- 
ments ; — Held : a conviction nnder 
that soot, was not jnstifled. — R. r. 
AffDERSON (1924), 66 O. L. R. 686. — 

CAN. 

•n. Ingredients of offence.] — R. 

V, Harooubt (Ont.) (19291, 62 (Jan. 
Orlm. Gas. 842.— CAN. 


PART 111. SECT. 8. SUB-SECT. 8.— 

F. (o). 

747 1. Claim for damages againsl 
directors— dS* otoert — Joined with stofu- 
tory doitn for compensation against 
directors,] — Pltf. bonkht debentures in 
a 00 . on the faith or statements in a 
prospectus.. Some of de^. were 
direoion in the oo., A some were 

r bners in an issuing house oaQed 
A Oo. Pltf. claimed against all 
defts, damages for fraudulent miare- 
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presentations in the prospectus A for 
conspiracy to defraud. 8c against snob 
of defts. as were directors in the co. 
claimed compensation under 1908 
Aot, 8. 84: — Held.: (1) pltf. was 
entitled to have the alternative oanses 
of action tor oompengatton A tor mis- 
representation A conspiracy submitted 
to the Jury subjeot to two limitations, 
(a) that he could not get damages 
more than onoe in respect of what 
was in substance the same oanse of 
aotion, 6c (b) that the panset of action 
oonld oonvenlently be tried or dis- 
posed of together ; (2) if pltf. suo- 
oeeded on the cause of action under 
sect. 84, he would be entitled to such 
oompenmtion as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquhart v. 
Stbaort, 11988] N. 1. 162 : varied, 141 
L. T. 641, H. L.— IR. 
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pensation imder 1908 Act, s. 84, although 
che case should have been left to the jury 
there was nothing, left to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
— Clark v, Urquhabt, Stracey v. Urqu- 
HART, [1930] A. C. 28 ; 99 L. J. P. C. 1 ; 141 
L. T. 641, H. L. 


771a. Order for new trial — After acceptance of 

sum paid Into court.] — Clark v. Urquhart. 
Stracey v. Urquhart, No. 770a, ante, 

111* Add. Annotation : — Refd. Bell v. Lever Bros.. 
Ltd. (1931), 146 L. T. 258. 

784. Add. Annotation : — Consd. With v. O’Flana- 
gan, [1936] Ch. 675. 

814. Add. Annotation: — Aa to {\) Refd. Jacobs v 
Batavia & Oeneral Plantations Trust, [192-U 
2 Oh. 829. 

814a. Profit sharing deposit notes redeemabie in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called 
“ the Trust,** applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 7i per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawings, &, 
under the heading Earlier payments,’* that 
the Trust retained the right to pay off at 
105 per cent, all or any of the ov tsLanding 
notes at any time on ^ving three m^^nths’ 
previoxis notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem aU the notes 
then outstanding, & the holders would be 
given an option of being then paid ofi in 
cash at 105 per cent, or of ret£dning their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, was expressed to 


be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained bv the Trust to pay otT the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s B. B. estates. The option to 
purchase referred to in the prospectus having 
iapsed & the Trust having contracted to seU 
the B. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
&; the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the fiist place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained In two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ot. 
could reconcUe by construing the promise 
in the pi*ospectufl as if it were inserted in the 
note as a proviso t/O come into operation, if 
& when the R. B. estates were sold, or (2) ti^t 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pltf. Sc the Trust had 
been clearly proved, the test laid down by 
Lord Moulton in HeilhuU Symons Co. 
V. Buckleion (see No. 1565) was satisfied. — 
Jao6b8 V. Batavia Sc General Plantations 
Trust, [1924] 2 Oh. 329 ; 93 L. J. Oh. 520 ; 
131 L. T. 617 ; 40 T. L. R. 616 ; 68 8oI. Jo. 
630, 0. A. 

818. Add. Annotations ; — Consd. Re Burton, [1927] 
2 Oh. 132. Refd. Jubilee Cotton Mills Official 
Receiver Sc Liquidator v. Ijewis, [1924] A. 0. 
958. 

820. Add. Annotations : — Aa to (4 ) Refd. Long 
Acre Press v. Odhams Press, [1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated Sc Helsby Cables, [1925] L K. B. 421. 
Generally, Refd. Stapley v. Read (1924), 131 
L. T. 629. 

826. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 

834a. Order under 1929 Act, s. 56 (3) — What 


PART III. SECT. 10. SUB-SECT. 1. 

tp. Jnelvdea premiums on sale of 
stock .] — Toronto v. Oonsctmers* Gas 
:Jo., [19271 4 D. L. R. 102.— CAN. 

»ART III. SECT. 10. SUB-SECT. 2.— E. 

kp. Increase not permitted by articles — 
Tlesolution to reduce simxtUaneously loith 
resolution to increase — VaUduy.}— 
Where articles do not authorise Increase 
capital, a oo. may not. under 1929 
Act. sect. 50 (1) (a), pass resolntions 
o reduce capital simultaneously with 
.'esolutlons to increase capital & to alter 
Eirticles to permit such increase.— Rc 
Mbtropoutan Cxmetert Co., [1934] 
3. C. 65.— SOOT. 

ART 111. SECT. 10, SUB-SECT. 3. 

834a 1. Order under 1929 Act, 
. 66 (3 ) — What amounts to special dr^ 


cumstances .] — In a petition at the 
Instance of a shippinir co. for confirma- 
tion of a redu^ion of capital it. 
appeared that the co. had no debentures 
or debenture stock, that the co.'s only 
debts, oonsisted of expenditure in- 
curred by Its ships In the course of 
their voyages, the amoimt of which 
would not be ascertained till their 
return ; that such debts were, in 
practice, regularly discharged as soon 
aa their amouxd; had been ascertained ; 
& that the value of the co.'h ships was 
ample security for Its outstanding 
debts. On a motion for an order In* 
terms pf Cos. Act, 1929, s. 56 (3), the 
ct. directed that the provisions of Cos. 
Act, 1929, s. 56 (2), should not apply 
to the creditors of the oo. or any class 
of them : Sc confirmed the reduction 
of capital simplicUer.^Re Unifruitoo 
Steamship Oo., 11930) S. C. 1104.— 
SOOT. 


834a II. .] — In a petition 

at the instance of a colliery oo. for 
confirmation of a reduction of capital. 
It appeared that the oo. had no 
debentures or debenture stock ; that 
the oo.’s principal creditors were trade 
creditors, mineral owners in respect of 
lordships, employees In respect of wages, 
& the collectors of rates & taxes ; that, 
during the dependence of the petition, 
all these oredltora, with one exception, 
had been paid or had consented to the 
proposed reduction ; that the remain- 
ing creditor, the Inland Revenue, 
whose claim was for £19,690 in respect 
of unascertained income tax liability 
had, In accordance with department 
ractioe, declined to si^ emy consent, 
ut had stated no objection to the 
proposed reduction ; & that the value 
of the CO.'S liquid assets was ample 
security for its outstanding Uabilitlm. 
On a motion for an order In terms of 
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amounts to special circumstance — Not mere 
solvency of company.] — Pbaotioe Note 
(1930), 69 L. Jo. 252 ; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 

S89a. Company In voluntary liquidation.! 

—A reduction, reorganisation & increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed. — Be Waxtbrs (Stephen) 
& Sons, Ltd. (1926), 70 Sol. Jo. 963. 

889b. .] — Re Acme Spinning Co., Ltd., 

Be Amalgamated Cotton Mills Trust, 
IjTD. (1937), 81 Sol. Jo. 922 ; suh nom. 
Practice Note, 184 L. T. Jo. 402. 

840. Add, Annoiatiom : — Refd. Campbell v. Rofe, 
[1933] A. C. 91 ; Carruth v. Imperial Chemical 
Industries, Ltd., [1937] 2 All E. R. 422. 

842. Add. Annotation : — ^Refd. Carruth v. Imperial 
Chemical Industries, Ltd., [1937 ] 2 All E. R. 422 

849a. Scheme fully explained & approved on 

poll.] — Resp. co., which was incorporated 
' with a capital of £95,000,000 consisting of 
cumulative preference, ordinary & defeiTped 
shares, petitioned the ct; to sanction a re- 
duction of capital to £89,666,869 by cancella- 
tion of half the amount of each of the 
21,730,564 deferred shares of 10s. each, & 
by conversion & consvdidation of each four 
deferred shares into one £1 ordinary shares 
carrying full dividend rights as from Jan. 1, 
1936. The scheme, which was submitted 
by the directors for the purpose of simplifying 
& strengthening the co.’s financial structure, 
was approved by more than the statutory 
majority at the extraordinaiy general meet- 
ing, & by more than the majority prescribed 
by the arts, of assocn. of the co. at each of the 
separate class meetings of the ordinary & 
deferred shareholders. It was provided by 
the memorandum & arts, of assocn. that the 
* special rights or privileges of any class of 
shareholders should not be varied or ex- 
tinguished without the approval of a separate 
class meeting of the shai'eholders so affected. 
Apart from the scheme, the co.’s profits, in 
terms of the articles, were to be distributed 
in payment of (i) a dividend of 7 per cent. 
per annum on the cumulative preference 
shares, (ii) a dividend of 7 per cent, per annum 
on the ordimiry shares, & (iii) out of the 
available balance of profits, (a) a further 
dividend on the ordinary shares, together 
with (ft) a dividend on the deferred shares in 
such a manner that the balance so distribut- 
able in respect of the ordinary shares should 
be as nearly as possible twice the total 
amount to be distributed in respect of the 
deferred shai’es. The board sent to all share- 
holders a circular which contained detailed 
information regarding the scheme, but which 


made no reference to the comparative hold- 
ings of the directors in ordinary & deferred 
shares of the co. Meetings for the purpose 
of obtaining the shilreholders’ sanction were 
convened, & held on May 1, 1935. The first 
was an extraordinary general iheeting of all 
shareholders, at which the chairman spoke 
in support of the scheme announced that, 
with the approval of the shareholders, he 
proposed to make that one speech in relation 
lo that meeting & to the two subsequent 
class meetings of the ordinary shareholders & 
deferred shareholders respectively, without 
any further speeches. The resolutions hav- 
ing been defeated on a show of hands, a poll 
was taken forthwith, & thereafter two meet- 
ings, purporting to be separate class meetings 
of ordinary shareholders & deferred share- 
holders, were held. The resolution was duly 
assed at the meeting of the ordinary share- 
olders, & it was declared lost on a show of 
hands at the deferred shareholders’ meeting, 
but was subsequently carried by the requisite 
majority on a j^oll being taken. Holders of 
shares of classes other than deferred shares 
were present in the hall during the holding 
of the class meeting of the deferred share- 
holders, but there was no evidence that any 
shareholder other than deferred shareholders 
either took any part in the conduct of, or 
voted at, that meeting. The co.’s petition 
was opposed by applt. on behalf of himself <fe 
all other holdei*s of deferred shares, on the 
ground that, inter alia^ the reduction of 
capital was ultra vires the co. & was not 
properly sanctioned by the deferred share- 
holders, who, under the scheme, were exposed 
to unfail’ treatment as a class of shareholders : 
— Held: (1) as the arts, of assocn. em- 
powered the co. to reduce its share capital in 
the ways specifically mentioned therein, “ or 
otherwise as may seem expedient,” the co. 
thus became entitled to reduce its capital in 
any way authorised by 1929 Act ; (2) the 
meeting of deferred shareholders was properly 
convened, the objection which might have 
been raised to the presence, of holders of 
shares of another class was waived, the poll 
was duly demanded, & the extraordinary 
resolution was duly passed by the requisite 
majority ; (3) the circular issued to the 

shareholders disclosed sufficient information 
to enable them to judge of the fairness & 
propriety of the scheme ; (4) the proposed 
reduction of capital should be confirmed, as 
the scheme for the re-arrangement thereof did 
not operate unfairly in relation tO the holders 
of deferred shares. — Carruth v. Imperial 
Chemical Industries, Ltd., [1937] A. C. 
707 ; [1937] 2 All E. R. 422 ; 156 L. T. 499 ; 
53 T. L. R. 524 ; sub nom. Be Imperial 
Chemical Industries, Ltd., 106 L. J. Ch. 
129, H. L. 

868. Add. Annotation : — Refd. Drown v. Gaumont- 


Co8. Aot, 1929, 8. 56 (3), the ot. found 
It unnecessary to apply the provisione 
of Cob. Act. 1929, b. 56 (2), & confirmed 
the reduction of capital simplicitor . — 
Rt Oadzow Coal Co,, Ltd.. [1931] 
S. C. 272.— SCOT. 

PART III. SECT. 10. SUB-SECT. 8.— C. 

•a. ConoeQoflon 0 / vendor*^ tftoreB]. — 
Deft. CO. waa incorporated for the 
expreas purpoae (infer alia) of acquiring 
the aaaeta & hualneBa of a certain boiler 


works of which pltf. waa the principal 
owner. Under an agreement between 
pltf. the 00 ., which modified an 
earlier aareoment, the oo. agreed to 
assume the liabilities of said ouslness 
and to issue to pltf. fifty -five of the oo.’s 
shares fully paid up iu consideration of 
the transfer of the assets of said works. 
It was then dlsoovered that the liabili- 
ties of pltf.'s business equalled oi 
exceeded the value of its assets, &: he 
the oo. entered into a oompromise 
agreement und^ which his said shares 
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were siirrendered & cancelled & he 
agreed to take in lieu thereof whatever 
the shareholders should vote him : — 
Held * said oompromise agreement was 
within the power of the oo. ; it did not 
bring about a real reduction of capital 
or constitute a purchase by the co. of 
Its own shares or prejudioe creditors. — 
Patterson e. Vulcan Iron Works, 
ri9301 1 W. W. R. 640 ; 2 D. L. R, 
961 ; 42 B. O. R. 300 ; affg., [1929] 
4 D. L. R. 508, C. A.-~CAN. 
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British Picture Corpn., Ltd., [1937] 2 All 
B. R. 609. 

871. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

887. Add. Annotation : — Refd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

985. Add, Annotation : — Refd. Briggs v, I. R. 
Comrs. (1932), 17 Tax Cas. 11. 

942a. Resolution before operative date of 1929 
Act — Confirmation after such date.] — Re 

Grayson, Rollo & Clovrr Docks, Ltd. 
(1930), 69 L. Jo. 161 ; 169 L. T. Jo. 144 ; 
[1930] W. N. 27. 

943. Add. Annotation : — Refd. Carruth v. Imperial 
Chemical Industries, Ltd., [1937] 2 All E. R. 
422. 

977a. Large fund available to meet 

liabilities.] — Re Antwerp Waterworks Co., 
Ltd., [1931] W. N. 186 ; 172 L. T. Jo. 76 ; 
72 L. Jo. 79. 

1012a. At date of registration of minute.] — A 

CO., which desii-ed to vary the constitution of 
its capital, petitioned the ct. for an order 
sanctioning a scheme of arrangement which 
involved the reduction & subsequent increase, 
subdivision & consolidation of capital. The 
capital was to be reduced by converting 
certain issued ordinary shares of 15s. each 
into ordinary shares of 12s. each. The 
capital was then to be increased by the issue 
of redeemable preference shares of £1 each 
<& shares of 4s. each. It was part of the 
scheme that the unissued ordinary shares of 
15s. each should be subdivided Sz con- 
solidated into ordinary shares of 126. each. 
It was pi*oposed that the minute of redu* tion 
to be registered under 1929 Act, s. 5S, 
should be approved in a form which, aftei* ' 
dealing with the reduction, stated the amount 
& constitution of the share capital at the 
date of the registration of the minute, but 
did not give details of the increase, sub- 
division & consolidation of the capital : — 
Held : the scheme should be sanctioned A 


I the suggested form of order should be 

I approved. — Re Harrods (Buenos Aires), 

JjTD., [1936] 2 All E. R. 1651 ; 80 Sol. Jo. 
689. 

1012b. .] — A co. with a share capital 

consisting of preference shares of £l each & 
ordinary shares of £1 each, desiring to reduce 
its capital, approved a scheme by special 
resolution whereby the issued preference 
shares & ordinary shares of £1 each (which 
were fully paid up) were to be reduced to an 
equivalent number of preference shares & 
ordinary shares of 10s. each. These 10,9. 
shares were then to be consolidated in such 
a manner that every two of such preference 
& ordinary shares respectively should con- 
stitute one £1 fully paid preference or 
ordinary fcdiare as the case might be. The ct. 
was petitioned to sanction the scheme. The 
ct. sanctioned the scheme &. approved a form 
of minute for registration. — Re Holland 
Webb, I^td., [1936] 8 All E. R. 956 ; 80 
8ol. .To. 1014. 

1016. Add, Annotation : — Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1017. Add. Annotations : — ^Refd. Re Dampney So Re- 
duced (1924), 68 Sol. Jo. 718 ; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1019a. Passing of special resolution — & confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Meoaico, 
[1919] W. N. 311, but should state that the 
capital has been reduced “by a special 
resolution confirmed by an order of the High 
Ct. of Justice.’* (2) With regard to the 
form of notice of re^tration pursuant to 
1908 Act, 8. 61 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co, (1912), 66 Sol. Jo. 637, which 
removed the objection to the length of the 
minute. — Re North Pole Iob Co., Ltd. & 
Reduced, [1924] W. N. 131. 

Annotalion : — As to (1) Expld. Re Dampney & Reduced 
(1924). 68 Sol. Jo. 718. 


PART III. SECT. 10, SUB-SECT. 8.— 
F. (a) iii. 

•r. Free shares taken hy promoters. ] — 
Where on an unopposed petition by a 
oo. for confirmation of resolutions for 
the reduction of capital & cancellation 
of shares, it appeared that the pro- 
moters had taken a large holding of 
free shares & that one of the objectd of 
the petition was probably to free the 
promoters of a possible liability in 
respect of these shares : — Held : the 
reouctlon & cancellation of the shares 
should be confirmed . — Re Adelaide 
Mobtoage & Investment Co., Ltd. 
(1928), S. A. S. R, 478.— AUS. 


PART III. SECT. 10, SUB-SEOT. 3.— 
F. (e). 

926 1. Nominal capital not reduced — 
Amount relumed liable to be called up 
tmin ,] — By special resolution under 
Cos. Act, 1929, 8. 55. a limited co. 
resolved that, in respect of each fully- 
paid £1 share of its Issued capital, the 
sum of 2s. 6d. be paid oil “ upon the 
footing that the amount so returned 
or any part thereof may be again called 
up.** In a petition at the instanoe<^of 
the 00 . for oonfirmatlon of the proposed 
reduction : — Held : the form of the 
reduction was competent & the ct. 
confirmed the reduction simplicUer . — 
Be Brown, Sons & Co.. (1931] S. O. 
701.— SOOT. 


PART III. SECT. 10, SUB-SEOT. 8.— 
G. (b). 

f I. Without remit to reporter — 

Creditors not atfected.y—FowLEHB 
(Aberdeen), Ltd., [1928] S. 0. 186. — 
SOOT. 

f ii. .] — In a petition for 

reduction of capltaJ presented by a oo. 
in which It was stated that the pro- 

S osod reduction did not involve either 
le diminution of liability in respect 
of any unpaid share capital or the 
payment to any shareholder of any 
paid-up share capital. & that the rights 
of creditors were not affected in any 
way. & further, that the leading 
creditors & all the shareholders had 
assented to the proposed reduction, 
the ot. dispensed -with a remit to a 
reporter. A granted the prayer of the 
petition . — Re Scottish Stamping & 
Engineering Co.. Ltd., (19281 8. C. 
484.— SCOT, 

f ill. .] — Re Hat 8c Sons, 

[1928] S. C, 622.— SOOT. 


PART 111. SECT. 10, SUB-SEOT. 8.— 
Q. (0) Ii. 

9611 . When dispensed uHth.J — Where, 
on cm applioatlon by a limited oo. for 
oonflrmt^ion by the ot. of a reduction 
of Its capital it appears that the co.*b 
only oredltori are those in respect of 
trade liabilities incurred from day to 
day during the current month, the ct. 
may make an order confirming the 
reduction forthwith A dispensing with 

11 


the advertisement of the presentation 
of the petition 8c the settlement of the 
list of creditors . — Re A. Lesser & 
Co. Pty., Ltd. (1929), V. L. R. 316 ; 
1929 A. L. R. 266.— AU8. 

PART III. SECT. 10, SUB-SECT. 8.— 
G. (d) 1. 

967 I. Who are creditors — Persons 
entitled to unclaimed dividends .} — ARi- 
S50NA Copper C3o., Petitioners, (1926] 
B. C. 315.— SOOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (e). 

■t. Function of court — What court must 
consider. \^Re Mills (B. W.). Ltd., 
(1925) N. Z. L. R. 227.— N.Z. 


PART III. SECT. 10. SUB-SEOT. 8.— 
. G. (g) 11. 

p 1 Amount af^ increase 

by subsequent resolution. 1 — Held : when 
a co. has passed the necessary resolu- 
tions to reduce Its capital, subject 
to the approval of the ct.. by writing 
down the par value of the existing 
shares. &, on such reduction being 
confirmed by the ct., to Increase Its 
capital by the creation of further shares, 
the minute required to be recorded 
under Cos. Act. 1908. s. 5l> should set 
forth (a) the state oi the co.’s capital 
after giving effect to the reduction as 
sanctioned. 8c (b) the state of Its capital 
as increased by the resolutions passed 
conditionally upon such reouctlon 
taking effect — D. Simpson. Ltd,, 
(1929) S. 0. 65.— SOOT. 
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1019b, .l^Where a petition for reduc- 

tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reorsanisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice. — Be Dampnhy & Co,, Ltd. & 
Bbducbd (192i), 68 Sol. Jo. 718. 

1028. Add. Annotation : — As to (3) Refd. Re Acme 
Spinning Co. (1937), 81 Sol. Jo. 922. 

1029. Add. Annotation : — ^Reld, Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487. 

1086, Add. Annotation : — ^Retd. Re North Pole Ice 
Co. & Reduced, [1924] W, N.’lSl. 

1086a. .] — Re North Pole Iob Co., 

Ltd., & Reduced, No. 1019a, ante. 

1080a. Company In voluntary liquidation.]— 

Be Walters (Stephen) & Sons, Ltd., No. 
839a, ante. 

1087. After this case add : — 

— gect now, 1929 Act, 

8.163(6). 

1102. Add. Annotations : — Apld. Parker & Cooper 
V. Reading & James (1926), 90 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928). 44 
T. L. R. 292 ; Be Lee Behrens & Co. (1932), 
48 T. L. R. 248. 

*1105. Add. Annotation : — to (2) Consd. Stewart 
V. Sashalite, Ltd., [193 i] 2 All E. R. 1481. 

1108. Add. Annotations: — Apld. /2c City Equitable 
Eire Insce., [1925] Ch. 407. Refd. I. R. 
Comrs. r. Bamato, [1930] 2 All E. R. 1176. 

1124. Add. Annotations : — Consd. 1. R. Comrs. v. 
Doncaster (1924). 93 L. J. K. B. 338 ; Re 
Spelr, Holt v. Speir. [1924] 1 Ch. 369; I. R. 
Comrs. V. Fisher’s Bxors., [1920] A. 0. 395. 
FoUd. I. B. Comrs. r. Wright (1926), 96 
L. J. K. B. 982 ; Re Taylor, Waters v, Taylor, 
[1926] Oh. 923. Dlstd. Re Bates, Mountain v. 
Bates, [1928] Ch. 082; Parker v. Chapman 
(1928), 138 L. T. 729 ; HiU (R. A.) v. Perma- 
nent Trustee Co. of New South W^es, [1930] 
A. 0. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 K. B. 62 ; Be Railways Act, 1921, 
Be Standard Charges Schedule (1926), 94 
L. J. K. B. 364 ; Income Tax Comr., Bengal 
V, Mercantile Bank of India, Ltd., [1936] 
2 All E. R. 867 ; Be Ward, Bingland v. Ward, 
[1936] 2 All E. R. 773. 

1125. Add. Annotation : — Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 661. 

On increase of capital.] — After this cross- 
reference add : — ' 

1126a. When increase takes place.] — In Dec. 


1927, resp. co. passed an extraordinary reso- 
lution that the capital of the oo. be increased 
to £1,660,000 by tiie creation of 300,000 new 
ordinary shares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 
co. passed an extraordinary resolution altering 
the Arts, of the co. & adding an Art. 44 (a) 
which provided “ the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,660,000 to £2,600,000 by the 
creation of 960,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ” certain priorities ^ 
rights. The Crown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 960,000 newshares: — Held: 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
8. 112 ; first the introduction of the article 
& then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; & until the 

directors exercised the power to increase 
jfiven to them by the article there was no 
mcrease in the registered capital of the 
company & no duty was attracted under 
sect. 112. — A.-G. V. Tube Investments, 
Ltd. (1930), 142 L. T. 661, C. A. 

1127, Add. Annotation : — As to (2) Distd. Aus- 
tralian Investment Trust, Ltd. v. Strand 
Pitt Street Properties, Ltd. (1932), 48 T. L. R. 
640. 

1188. Add. Annotation : — Refd. Australian Invest- 
ment Trust, Ltd. V. Strand & Pitt Street 
Properties, Ltd. (1932), 48 T. L. B. 646. 

1134. Add. Annotation : — As to (2) Refd. Lynde 
V. Nash, [1928] 2 K. B. 93. 

1153a. Liability of sub-underwriter.] — Ice 

Rinks, Ltd. v. Mathuen (1930), 74 Sol. Jo. 
41. 

1169. Add. Annotation : — Consd. Collins v. Associ- 
ated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

1160a. 7 Directors without know- 

ledge that misrepresentation basis of con- 
tract.]— Collins V. Associatb:d Greyhound 
Racecourses, Ltd., No. 681a, ante. 

1160b. Between company & agent 

for undisclosed principal — Renunciation by 
agent In favour of principal.] — Collins v. 


part III. SECT. 10. sub-sect. 4. 

f I. .1 — Held : the proposed 

arranffemeot waa bo drastic in Its 
destniotlon ol Uvo ainking fund & 

S laoed absolute power in the hands of 
tiose who controlled the oo. to redeem 
whose <(tock they pleased, as to make 
it a violation of the rights of the 
minority ; & for that reason approval 
of the arrangement should be tefuBed. — 
Re Second Standard Uoyalties, 
Ltd. (1^30), 60 O. L. R. 288.— CAN. 

PART m. SECT. 11. SUB-SECT. 2.— 

A. (a). 

• 0 . Agreement to pay commission — 
Ultra rircs.] — An agreement was 
entered into by applt. oo., incorporated 


in New South Wales, for the under- 
writing by tbem of a Proposed issue of 
capital of resp. oo. The taking up of 
anv of the shares pursuant to the under- 
writing agreement Involved the 
payment out of reap. oo.*b share capital 
of a oommission to applt. co. In respect 
of such shares. The New SontJa wales 
Cos. Acts, 1899 to 1918, contain no 
provision expressly autnorising the 
payment of underwriting oozmnls- 
sions. On a claim by apimt. oo. that 
the underwriting agreement was ttUra 
vires resp. oo. & unenforceable : — Held ; 
inasmuon as the agreement would 
result in applt. oo. reoeiving teom 
resp, 00 . a msoonnt for wblw there 
was no consideration It war ultra 
vires reep. oo.— Australian J: '’EST- 

12 


WENT Trust, Ltd. Strand & Pitt 
Street Properties, Ltd., [19321 A. O. 
735 I 148 L. T. 1 ; 4^ T. L. R. 646, 
P. 0.— AUS. 

PART III. SECT. 11. SUB-SECT 8.-B. 

AW. To account to company for money 
received before incorporation of com- 
pany. here a 00 . brought an action 
against an underwriter, ^ recovered 
a verdict for £317 10s.; — Held: as 
deft, by his statement of skoconnts had 
not admitted that be held anv money 
for the co.*B nse, the verdict should be 
set aside Sc iucUment entered for him. 
— Barmonio hesonatoil Ltd. v. 
Walton (1927), 37 S. R. N. S. W. 81 ; 
44 N. 8. W. W. N. 60,— AUS. 
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As^ociatbd Greyhound Baoecoursbs, 
Ltd., No. 581b, arde, 

1205* Add^ AnnotcUions : — Dlstd. Pailin v. Northern 
Employers* Mutual Indemnity CJo., [1925] 2 

K. B. 73. Consd. Hindmarchv.Oarterthome 
Colliery Co. (1928), 21 B. W. C. C. 44 ; Vickers 
V. Cumberland Coal Owners* Mutual In- 
demnity Co. & Whitehaven Colliery Co. 
(1984), 27 B. W. C. C. 66. Refd. Wales v. 
Iron Trades Employers Assocn. (1928), 21 
B. W. 0. 0. 316 ; Wooding v. Monmouth- 
shire &: South Wales Mutual Indemnity 
Society, Ltd., [1938] 3 A}1 E. R. 625. 

1220. Add, Annotation : — Obtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

1226. Add, Annotations : — As to (2) Expld. Amcul- 
tural Wholesale Soc. v, Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Be 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. .] — Agricultural Wholesale 

Society v. Biddulph A District Agri- 
cultural Society, No. 431a, ante, 

1230. Add, Annotations: — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 676; Re Wilts & 
Somerset Farmers, [1928] Ch. 809. 

1265. Add, Annotation : — Refd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K B. 447. 

1265a. .] — In the absence of fraud or mala 

fideSf a cestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee. — Re Electric 
Telegraph Co. op Ireland, Bunn’s Case 
(1860), 2 De G. P. & J. 275 ; 9 W. R. 43 ; 45 
B. R. 627 ; siib nom. Re Electric Telegraph 
Co. OF Ireland, Ex p. Bunn, 3 L. T. 567 ; sub 
no7n. Electric Telegraph Co. of Ireland v, 
Bunn, 29 L. J. Ch. 913 ; 6 Jur. N. 8. 1223, 

L. JJ. 

1268. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 

1320. Add, Annotation : — ^Apld. Be Hobson, 

Houghton, [1929] 1 Ch. 300. 

1321. Add. Annotation: — As fo (1) Refd, Berry v, 
Tottenham Hotspur Football & Athletic Co., 
[1930] 3 All E. K. 554. 

1342. Add. Annotation : — Generally, Refd. Green- 
wood V, Mojrtins Bank, Ltd. (1931), 47 
T. L. R. 607. 

1358a. .]— The appct. was persuaded by Y. 

to take part in a certain transaction & to 
deposit with Y., as security until the trans- 
action was completed, certain shares, of 
which the appct. was the registered holder. 
The appct. was told that these shares were 
to be put temporarily in the name of Y. & 
for that purpose the appct. signed certain 
documents, but in no instance was the signa- 
ture witnessed. By moans of a transfer 
purporting to be executed by the appct. & 
properly witnessed, the name of Y. was 
entered upon the co.’s register as holder of the 


shares. The appct. in evidence said that 
she had never signed a transfer of the shares 
the witness to the signature admitted that 
she had not signed as witness m the presence 
of the appct. A handwriting expert gave 
evidence that the appct. ’s alleged signature 
on the transfer form was more likely to be 
genuine than a forgery. The appct. nioved 
to rectify the co.’s register under 1929 Act, 
8. 100. Certain brokers had been instructed 
by Y. to sell the said shares & they opposed 
the application on the ground that the trans- 
fer was part of a scheme “ to rig the market ” ; 
— Held: (1) the jurisdiction of the ct. to 
rectify the register is not limited to cases 
where a name has boon entered improperly, 
but extends to cases where a name stands on 
the register without sufficient cause ; (2) there 
was sufficient evidence, even assuming the 
transfer to have been a proper one & not a 
forgery, that the appct. ’s name had without 
sufficient cause been omitted from, & Y.’s 
name had without sufficient cause been placed 
upon the register, & it ought to be rectified ; 
(3) as the brokers did not claim that they 
themselves or anyone with whom they had 
entered into any contract had a right to 
have their or his name put upon the 
register, their application must be refused, 
but they had rightly brought the suggestion 
of illegality before the ct. On the evidence 
the appct. was no party to any illegality. — 
Re Imperial Chemical Industries, Ltd., 
[1936] 2 All E. R. 463 ; 80 Sol. Jo. 633. 

1379a. Restrictions on transfer — Deposit with bank 
as security — Sale by bank notwithstanding 
restrictions.] — S. H., the holder of shares in 
a private co., T. H., Ltd., was also chairman 
of a co., 0. & Co., Ltd. The account of 0. 
4& Co. with their bankers being largely over- 
drawn, S. H. gave tho bankers a continuing 
guarantee & deposited with them a certi- 
ficate for 800 shares in T. H., Ltd., with a 
memorandum charging all shares, the certi- 
ficates for which were or might be lodged 
with the bankers, as security for the payment 
on demand of all moneys due or to become 
due to them, &, upon default by him in 
paying or further securing on demand any 
money secured, authorising them without 
further notice to sell the shares. 

By the arts, of assocn, of T. H., Ltd., a 
member could not transfer his shares until 
he had given notice to the secretary olTering 
to sell the shares at a price to be fixed by the 
auditor, & until the secretary had offered 
them to the other members, one director, 
T. H. V. H., having a right of pre-emption. 
The bankers began to press for a transfer of 
the shares into the names of two nominees. 
They were aware of the arts, of assocn. of 
T. H., Ltd., & were warned by S. H. that such 
a transfer would be invalid. They also gave 
S. H. notice in writing demanding payment 


PART III. SECT. 12. SUB-SECT. 4.~ 
B. (a). 

»y. Company holding franchise — 
Second company owning shares — 
Whether liable to MunicipaX dt Public 
Utility Board ,] — Where a co. has been 
fflvdn a franohiae. the tact that all its 
Issued shares, except qualiflaatlon 
sliares. are held by another oo. & that 
its oIBoen are all officers of snob other 
00 . does not impose on the latter oo. 
the obligations with respeot tp the 
franohise which the former oo. Is under 
Sl, therefore, does not subject It to 


orders of the Municipal & Public 
Utility Board with respeot to said 
oblisrations . — Be Sctburban Rapip 
TKANSTT Co,. WiKNIPBO Elbotrio Oo. 
& Rubal Municipality op Amini- 
BOIA. I1931J 1 W. W. R. 778. — CAN. 

PART III. SECT. 12, SUB-SECT. 4.— 
B. (b). 

sz. IdmUed company — Husband db 
wife sole shareholders — Wife not pet’ 
sonaBy liable on contract .] — Where a 
husband Sc wife are the sole shareholders 
In a oo. incorporated under Cos. Aot, 
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1929 (B. O.). the wile cannot bo held 
personally ilahlo for goods sold on 
credit to the co. — Waldiion v. Hooan, 
[1934] 3 D. L. R. 800.— CAN. 


PART III. SECT. 13, SUB-SECT. 6.— 
B. (d) vll. 

1374 1. Wrong entry of nature of 
Shares — Agreement to take paid-^ip 
ehares — Shares entered as partly paid.] 
— Custom Housk Motor Oo., Ltd. 
(IS Voluntary Liquidation), [1928; 
St, R. Qd. 338.— AU8. 
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of 0. & Co/s overdraft. S. H. then gave 
them as further security certificates for 346 
additional shares in T. H., Ltd., & executed 
instruments purporting to be transfers of 
1,146 shares in that co., & the nominees of the 
bankers were placed on the register of the co. 
as the holders of the shares. In order to 
obtain a further advance for the benefit of 
0. & Co., S. H. executed a mtge. of other 
property, covenanting to pay the bankers on 
demand all money then or at any time due 
from himself or from 0. & Co. Application 
was then made to the auditor of T. H., Ltd., 
to fix a price for the 1,146 shares : a price was 
fixed, & the shares were bought by T. H. V. H. 
with money borrowed from the bankers &, 
secured by a so-called transfer of the 1,146 
shares So 850 other shares to nominees of the 
bankers, who were placed on the register of 
T. H., Ltd., as the holders of 1,906 shares. 
Two actions were brought, one by E. H., a 
shareholder in T. H.,* Ltd., suing on behalf 
of herself & aU other the shareholders in the 
co., except T. H. V. H., So claiming to have 
the register of shareholders rectified by restor- 
ing thereto the name of S. H. as the holder 
of 1,146 shares So entering that of T. H. V. H. 
ds the holder of 850 shares on the groxmd that 
all the transfers So registrations aforesaid 
were made in contravention of the co.’s arts. 
So were void. The second action was brought 
by S. H., who sought the same relief So ^o 
claimed the right to redeem the 1,146 shares 
on the footing that the F ile of the shares was 
void, So that his equity of redemption was still 
subsisting. In E, H.’s action, which was the 
first to be tried, an order was made for 
rectification of the register as prayed therein. 
In S. H.'s action a similar order was made, 
a further order that S. H. was entitled to 
redeem the 1,146 shares. T. H. V. H., 
T. H., Ltd., So the bankers So their nominees 
appealed against the orders in both actions. 
The Ct. of Appeal dismissed the appeal 
in E. H.’s action. From that decision there 
was no appeal. The Ct. of Appeal allowed 
the appeal m S. H.’s action, holding that S. H. 
was entitled to be upon the register, but that 
the sale of the 1,146 shares to T. H. V. H. 
operated as a valid transfer of the equitable 
interest in the shares. So ordering that S. H. 
should execute a declaration of tinist of the 
shares in favour of T. H. V. H. So bankers or 
as they should direct. From this decision 
8. H. appealed, So there was a cross-appeal 
by T. H. V. H., T. H.. Ltd., the bankers & 
their nominees : — Held : applt. was entitled 
to have the register rectified by restoring his 
name thereto as the holder of 1,146 shares, on 
the grounds; (1) Per Lord Chanceixor, 
Lord Bianesbxjbgh, Lord Russell op 
Kili.owen & Lord Macmillan (Lord Atkin 
doubting)^ that there was no effective demand 
for payment before the attempted sale of 


the shares, the demand which was made 
having been superseded by the security So 
mtge. subsequently given So executed ; 
(2) Per Lord Chancellor, Lord Atkin, So 
Lord Macmillan, that there was no effective 
sale of the shares, the restrictions imposed 
by the arts, of assocn. of the co. not having 
been observed ; (3) P^ Lord Chancellor & 
Lord Macmillan, that applt. was not 
estopped from claiming rectification of the 
register, inasmuch as the bankers were well 
aware, So had been informed by applt., of 
aU the restrictions upon the sale of the shares 
(Lord Blanbsburgh assenting on other 
groimds) ; (4) Per Lord Chancellor, Lord 
Blanesburgh, Lord Atkin, Ijord Russell 
OP Killowen So Lord Macmillan, that the 
attempted sale by the bankers did not 
operate to pass the equitable apart from 
the legal interest in the shares. — Hunter v. 
Hunter, [1936] A. C. 222 ; 105 L. J. Ch. 
97; 154 L. T. 513, H. L. 

1411a. Where further investigation required.] 

— Oh on application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion So leaving it open 
to appct. to bring an action. — Re Greater 
Britain Products Development Corpn., 
Ltd. (1924), 40 T. L. R. 488, JX 0. 

1433. Add, Annotations : — Consd. Re Paulin, Re 
Crossman, [1935] 1 K. B. 26. Held. Bombay 
Official Assignee r. Shroff (1932), 48 T. L. R. 
443 ; 1. R. ('omrs. v. Crossman, 1. R. Comrs. 
V. Mann, [1937] A. C. 26. 

1448a. Right to issue stock warrants payable 

to bearer.] — There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
PiLKINGTON V. UNITED RAILWAYS OP THE 
Havana & Regla Warehouses, Ltd., [1930] 
2 Oh. 108 , 99 L. J. Ch. 555 ; 144 L. T. 115 ; 
46 T. L. R. 370 ; 74 Sol. Jo. 264. 

1448b. Conversion of preference shares into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares. So some of. them gave such notice less 
than six months before the co. went into 
voluntary liquidation : — Held : such notice 
was valid So effectual to convert their pre- 
ference shares into ordinary shares, So did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, 8. 205. — Re Blaina Colliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 


PART III. SECT. 14. 
sz. *• Preferenoe shares.**] — '* Pre- 
ferenoe share ** is an indefinite term 
having a oommerolal or popular rather 
than a legal import, where a pre- 
fArenoe of any (maracter is given to 
the holder of a share, the oiroumstanoe 
that In other respects he is deprived 
of the nsnal rignta of a holder of 
common shares does not prevent his 
share from being properly designated a 
** preference share.** — K ubas v. Park- 
maoN. U929] 3 D. L. R. 658; 64 
O. Li. H. 87.— ~0AN. 


PART III. SECT. 15, SUB-SECT. 1. 

1460 U. .}— The 

memorandum of assoon. of a oo. 
provided, inter alia, that the preferenoe 
stock should rank ae to dividend 8o 
capital in priority to the ordinary 
Htook Sc all other stock Sc shares in the 
capital for the time being of the oo., 
8c that it should be ** siibjeot to thOi 
other provisione with regard to the 
same contained in the articles of 
assoon.** The arts, of assoon. set forth 
that .the oo. might inorease its share 
capital by the creation of new shares, 

14 


with such preferenoe over other shares 
or stock as It might direct, provided 
that no shares or stock should be 
oreated with a preference over, or 
ranking pari passu with, the existing 
preferenoe stock without the sanotlon 
of the stockholders afilected : — Held : 
upon a sound constniotion of the 
memorandum of assoon., the oo. had 
not power at its own hand, even with 
the sanction of the preferenoe stock- 
holders, to oreate new preference stook 
ranking pari passu with existing 
preferenoe stook ; 8c that an altera- 
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1451* Add* Annotation : — ^Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. O. 660. 

1458. Add* Annotation: — As to (1) Refd. Angos- 
tura Bitters, Ltd. r. Kerr, [1933] A. C. 650. 

14&5a. Power in memorandum — No pro- 

vision in articles.] — By the memorandum of 
assocn. of a co. incorporated under the Cos. 
Act, 1899, of New South Wales, the material 
provisions of which Act were similar to the 
law as to English cos., the co. was to have 
power to issue with preferential rights part 
of the shares in its original capital thereby 
stated. The articles of assocn. contained no 
express po\yer to issue preference shares as 
part of the original capital. Art. 10 pro- 
vided that the shares should be under the 
control of the directors, who might allot 
them on such “ terms & conditions ” as they 
thought fit. By art. 117 the management 
of the “ business of the co.” was vested in 
the directors who, in addition to the powers 
otherwise expressly conferred on them, might 
do all such things as the co. might do, save 
those which by the articles or statute were 
to be done in general meeting. The articles 
gave the co. power in general meeting to 
create new shares, & gave the directors 
authority, in the absence of a direction by 
the general meeting, to issue the new shares 
with preferential rights : — Held : the express 
power given by the memorandum to issue 
part of the original capital with preferential 
rights could be exercised by the co. in the 
absence of an article to the contrary, & 
under art. 10 the directors had rvuthority to 
exercise the power of the co. in that respect. 
Even if that was not so, the directo.s had 
that authority under art. 117. — Campbell 


v. Bofb, [1933] A. 0. 91 ; 102 L. J. P. 0. 
1 ; 148 L. T. 230 ; 49 T. L. R. 166, P. C. 

1469. Add. Annotation : — Refd. Campbell v. Rofe, 
[1933] A. C. 91. 

1460. Add. Annotation : — Refd. Angostura Bitters, 
Ltd. V. Kerr, [1933] A. O. 650. 

1461. Add. Annotations: — Consd. CoUaroy Co. v. 
Giffard, [1928] Ch. 144 ; Re Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 

1466a. Necessity for disclosure of all material 

facts.] — Where a co. proposes to alter the 
rights of stockholders, all material facts must 
be disclosed before the stockholders are 
called on to vote on the prcmosals. — Hughes 
V. Union Cold Storage Co., Ltd. (1934), 
78 Sol. Jo. 651. 

A>vnotcUion : — Refd. lie Imperial Chemical Industries, Ltd., 
[1936] Ch. 687. 

1472. Add. Annotation : — Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O. 861. 

1480. Add. Annotations : — Generally ^ Consd. Aus- 
tralian Investment Trust, litd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 
T. L. R. 646. Refd. Humphrey & Denman v. 
Kavanagh (1926), 41 T. L. R. 378. 

1515. Add. Annotation : — Refd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

1552. Add. Annotations: — As to (2) Dlstd. Collins 
V. Associated Greyhounds Racecourses, [1930] 
1 Ch. 1. As to (i) Distd. Collins v. Associated 
Greyhounds Racecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, ” Whore 
the contract is made to the knowledge of the 
CO. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,” per Luxmoobe, J.). 


tlon of the memorandum was necessary 
for that purpose. — Re Scottish 
National trust Co., [1928] S. O. 
499.— SCOT. 

d. In citation, for “ 7()0 ” read 
“ 670.” 

PART III. SECT. 16, SUB-SECT. 2. 

k I. Power to modify rights by bye-law 
— Validity of bye-law — Companies Act^ 
R, 8. C., 1906 (c. 79).] — Holmested v. 
Alberta Paoiho Grain Co., Ltd. 
(Alta.), [19281 1 D. L. R. 135 ; [1927] 
3 W. W. R. 707.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
A. (a). 

b i. .) — Held : persona, who, 

intending to become shareholders in a 
proposed co.. had signed & sealed a 
“ subscribers* agreement,” were not 
shareholders. — Re Bluebird Corpn., 
Ltd., [1926] 2 D. L. R. 484 ; 68 

O. L. R. 486.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 

1 1. .] — Where the 

evidence was not conclusive : — Held : 
in the circumstances A.*8 agreement 
for employment stood by itsrif, & his 
status as a shareholder, which was 
established by what he had done & 
omitted to do, was not aflected. — Re 
Buff Pressed Brice Co. (1924), 66 
O. L. R, 33.— CAN. 

c i, Balance to be paid on com- 

mencement of undertaking by company. ] 
— A. added on the foot of an applica- 
tion for shares the words : ” This sub- 
scription is given on the understanding 
that I am to be called upon for the 
balance of the money when building 
operations commence ” : — Hdd : this 
stipulation had nothing to do with 


his becoming a sharobolder ; & failure 
of the CO. to commence building did not 
ontitl(3 A. to rescind Ids contract. — 
Re National Stadium, Ltd. (1924), 
65 O. L. R. 199.— can. 

t i. .1 — A. relied, as 

entitling him to rescission, upon the 
non -fulfilment of a condition that a 
building should be erected on a oertain 
site ; — Held : hie agreement oon- 
stltutod A. a shareholder in prcesenti. 
& the condition should be treated 
merely os a collateral obligation on the 

E artof the co. — JRc National Stadium, 
TD. (1924), 65 O. L. R. 199.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sy. Abrogation of original agreement — 
Ascertainmeni of terms of substituted 
oral ofltrrrracnf.j— L amer v. McCul- 
lough (1913), 25 W. L. R. 911 ; 14 
D. L, R, 270 ; 6 Alta. L. R. 603.— 
CAN. 

PART III. SECT. 17, SUB-SECT. l.—E. 

d i. Not after election to retain 

shares. "I — McDonald r. Wairakei, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 

I i. Lapse of time.} — Whore the 

owner of shares held In escrow agreed 
to sell them, & oertihcates therefor 
were issued m the name of the pur- 
chaser & retained by the trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yet 
been made upon the piutshoser for 
payment : — Held : the fact that there 
was a lapse of about four years without 
any action being taken by the pur- 
chaser displaying any right of owner- 
ship or inler^ in the snares did not 
show that be had abandoned the con- 
tract of purchase. — D allas Ac Birkx 
V. Dallas Oil Co., Ltd., & Webster, 

15 


(19301 2 W. W. U. 301 : 2 D. L. R 
788 ; 24 Alta. L. R. 445 ; affd., (19311 
S. 0. It. 220 ; 2 D. L. R. 73l— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— F. 

m I, .] — The ot. has juris- 

diction to docroo spooiflo performance 
of a contract with a co. for the pur- 
chaHO of shares thereof, but the matter 
is one of judicial (llscrc'-tlon, i.e. con- 
tracts for the sale of shares are treated 
on the same principles as to the exdrolso 
of the ct.'s junsdlctlon to decree 
specific performance as are contracts 
relating to land. — M cDougal Segur 
Exploration Co, or Canada, Ltd. v. 
SoLLowAV Mills & Co., (1931] 2 
W. W. K. 616.— CAN. 

PART III. SECT. 17. SUB-SECT. 1.— 
G. (a). 

1653 vi. .J — Milne v. Durham 

Hosiery Mills, Ltd., (1925] 3 D. L. II. 
725 ; 57 O. L. R. 228.— CAN. 

1563 vil, .] — Patheboopb Union 

OF South Africa, Ltd. v. Malliniok, 
[19271 App. D. 292.— 8. AF. 

1663 viil. .1 — Roberib v. Arnott 

Co., [19321 1 D. L. R. 798.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 

sa. Representation must have induced 
Maritime United Farmkrb 
C o-oPERA'nvK, Ltd. v. Diokie, [19251 
1 n. L. R. 377 : N. B K 42.— CAN. 

so. Repfcscntati'yn os to capacity for 
development ct* net earnings. I- A con- 
tract for fiharcH indiK-cd by false state- 
ments in the prospectus as to capacity 
for development & net earnings msy 
1>0 rescinded. — PiGOTT V. NE8Bm\ 
Thomhon & Co., 119371 4 D. L. R. 598 ; 
O. R. 888.— CAN. 
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1558. Add, Annotation : — ^Retd. Be Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Oh. 142. 

1565. Add. ArmotaUon : — Retd. SuUiyan v. Con- 
stable (1932), 48 T. L. R. 267. 

1578. Add. Annotation: — Aa to (1) Retd. Steed- 
man V. Frigidaire Corpn., [1932] W. N. 248. 

1585. Add. AnnotaUona : — Reid. Be Royal British 
Bank (1859), 3 De G. & J. 387 ; Western 
Bank of Scotland v. Addie, Ad die v. Western 
Bank of Scotland (1867), L. R. 1 Sc. & Div. 145. 

1589a. Statement by agent — That application 

purely formal.] — E., acting as agent of pltf. 
CO., represented to deft, that the co. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to China & Investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representation by E. that the 
application was purely formal, & deft, paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which B. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went^ 
to China pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
, mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
{vnier alia) £1,750 for unpaid calls on the 


i^iares, the trial judge held that as deit. 
intended only to take an option on the shares 
^ had never contracted to take them the 
action failed : — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed. — Humphrey 
& Denman, Ltd. (In Liquidation) v. 
Kavanagh (1925), 41 T, L. R. 378. C. A. 

1604. Add, Annotation :■ — Refd. Be United Citizen’s 
Investment Trust (1931), 101 L. J. Ch. 17. 

1644a* Contract to repay advance after 

allotment.] — W heeler v. Fbadd (1898), 14 
T. L. R. 302, 440 ; 42 Sol. Jo. 364, C. A. 

1645. Add. Annotation : — Distd. Lynde v. Nash, 
[1928] 2 K. B. 93. 

1658. After this case add : — 

.] — See, now, 1929 Act, s. 39 (1). 

1654a. What amounts to.] — In Jan. 1920, 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K, 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 
Held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 


PART in. SECT. 17, SUB-SECT. 1.— 

Q. (0). 

1668 U. .1 — Deft., director 

of a CO., without puttlug his slguatui'e 
to any written doouraent, made 
fraudulent misrepresentations as to 
the fluanoial position of the co., whereby 
pltf. was Induced to apply & pay for 
shares ; — Held : Lord Tonierden’s Act 
had no application to the oaso, & pltf. 
was entitled to recover from deft, the 
amount paid for the shares. — D iamanti 
V. Mabtblli, [1923] N. Z. L. U. 663. — 
N.Z. 

I. Read now *'1588 i.** 
g. Road now *‘1588 ii.** 

1688 iii. Petbotite 

^ Challenge Heaters, Ltd. v. 
Bodlky, No. 400 i.. ante. — ^N.Z. 

PART III. SECT. 17, SUB-SECT. I.— 

0. (d). 

r I. .] — TRUSTO & GCARAN'rKE 

Co. V. Smith, (1924) 2 D. L. R. 211 ; 
64 O. L. R. 144 ; 4 C. B. R. 196.— 
CAN. 

r ii. .] — He National Stadium, 

Ltd. (1924), 66 O. L. R. 199.— UAN. 

r ill. .) — If a shareholder desires 

to rescind his contract to take shares 
In a CO., then, in order to make the 
rescission etfeotive, he mnst before 
the oommenooment of the wiuding-np 
either hare his name remoredfrom 
the register of members, or institute 
appropriate legal proceedings to bare 
it remored. Pltf. who had been 
induced to take shares under oironm- 
Btancos which entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then entered into between pltf. & the 
director of the oo. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the oo. No 
agreement was, howerer, arrired at 
between the narties, & after some 
further delay pltf. commenced an action 
cl a i m ing, infer alia, an order diluting 
the remoral of his name from L h* 
register. A few days prior to the 
commencement of this action, the 


directors, without any notice to pltf., 
passed an effectire resolution for the 
roluntarr winding up of the oo. : — 
Held: the claim for the roctlflcalion 
of the register was. under the circum- 
stanoes, too late & must he refused. — 
Fleming e. Eclipse Laundry Co., 
[19281 N. Z. L. R. 598.— N.Z. 

sb. Failure to repudiate before derlaro' 
Hon of insolvency ,] — Apart from the 
effect of the oommenoement of winding 
op, it is too late for a shareholder in a 
liinlted co. to apply for rectification of 
the register of shareholders, on the 
BTound of misrepresentation, after 
there has been a deunlte public declara* 
tion of insolvency, & this is so whether 
the buiilness has in fact been kept 
open as a going concern or not. — lie 
Lucks, ltd., Srrrkll's Case. [19281 
V.L. 11. 466; 49 A. L. T. 270 ; [1928] 
Argus L. R. 288.— AUS. 

PART III. SECT. 17, SUB-SECT. 2.— A. 

1606 lil. Agreement to subscribe 

for shares when called upon.] — Beard- 
more & Co., Ltd. v, Barry. [1928] 
S.0. 101.— SCOT. 


PART HL SECT. 17, SUB-SECT. 2.— 
B. (a). 

t I, .1 — Where a contract to 

purohase shares was entered Into by 
one of two partners of a trading firm, 
without authority express or implied, 
Sc owing to a oTerical error the firm 
was not entered on tho rearister of 
members Sc the name of the other 
partner alone was entered : — Held : 
the latter was never under any liability 
to the oo. Si could not be made a 
contributory. — M abeoab r. McKenzie 
SON, [19241 2 D, L. R. 1242 ; 2 
W.W. R. 52L— <JAN. 


PART III. SECT, 17, SUB-SECT. 8.— 0. 

• 0 . Whether nominee liable — 

Nominee incapable of eontraeting .] — 
Petitioner*! fauter signed her name to 
a stock subaoription book of a bank. 
PMd the oaile, & received the dividend 
ohequea, whioh were indorsed by her 
at her father*! request, the moneys 
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being received by him, The bank was 
put into liquidation by wlndlng-up 
proceedings, & the order for call against 
contributories was made three months 
before she came of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 
from the list of contributories ! — Held : 
she was not liable as a contributory. 
Sc her name must be removed from the 
list. — Re Central Bank & Hogg 
(1890), 19 O. R. 7.— CAN. 


PART III. SECT. 17. BUB-SECT. 8.— A. 

f i. .) — Allotment is the accept- 
ance by a oo. of an offer to take shares. 
— Imperial Bank of Canada t>. 
Dennis. [19261 3 D. L. R. 168 ; 69 
O. L. R. 20 • varying, [19251 3 D. L. R. 
488 ; 67 O. L. R. 203.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
C. <n). 

16541. Allotment before statement in 
lieu of prospec/vA filed.) — Held: in- 
effective to charge persons who hod 
signed a “ subsonbers* agreement.'* — 
Re Bluebird Corpn., Ltd., [1926) 
2 D. L. R. 484 ; 68 O. L. R. 486.— CAN. 

id. Applicaiion before compliance 
wtUi Sale of Shares Ad — Allotment after 
compliance with Act .] — Before a oo. had 
obtained the certificate required by 
Sale of Sheree Act. & before Its agent 
for the sale of abares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The ahares 
were allotted after the certificate Sc 
licence were issued. Sc tho shareholder 
paid several sums on the notes j^ven 
for the shares & appointed proxtw at 
different timee to vote. The share- 
holder did not know until after a wind- 
(ng-up order hnd been made that the 
Act had not' been complied with at 
the time of his application ; — Held : he 
was not entitled to have his name re- 
moved from the list of contributories. — 
Re Great North Insurance Oo., 
Painter’s Case. (19251 2 D. L. R. 
778 ; ri925) 1 W. W. R, 1149; 21 
Alta L. R. 326: raeap., (1925] 1 
W. W. R. 762.— OAH. 
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was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 80, was paid to, & was accepted by, 
K. K,, as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10a. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
. under 1908 Act, s. 82 : — Held: (1) although 
the allotment to Y. was void, K. was a member 
of the CO. at the commencement of the winding 
up, there having been no agreement between 
him & the co, until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
«tny event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of ihe co. — Re Burton (James) & 
Sons, Ltd., ri927] 2 Ch. 132 ; 96 L. J. Ch. 
467 ; 137 L. T, 664 ; 71 Sol. Jo. 491. 

1659. Add, Annoiation : — As to (4) Consd. With v' 
O’Flanagan, [1936] Oh. 576. 

1663. Add. Annotation : — Oenerally^ Refd. Shaw 
& Sons (Salford), Ltd. v. Shaw, [1936] 2 
K. B. 113. 

1664. Add. Annotation : — Refd. Shaw & Sons 
(Salford), Ltd. v. Shaw (1936), 163 L. T. 246. 

1668a, Unauthorised issue of allotment letters by 
secretary — Estoppel of company.] — 


BOROUGH Trust, Ltd. v. Steel Industries 
OP Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 

1681a. .] — In their circular the 

directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 
shares. They also required payment to be 
made on or before Oct. 1. Appits. answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that addition^ shares 
had been allotted to them, & that payment 
thereon must be made on a day specified or 
the shares . would be forfeited. No notice 
was taken of this communication : — Held : 
there was no complete contract as to these 
additional shares. — Jackson v. Turquand 
(1869),L.R.4H.L.806 ; 39L. J.Oh.ll, H. L. 

1746. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1771. After this case add : — 

.] — See, noWf 1929 Act, s. 41. 

1778. CUaiion .-—For “ 96 L. T. 743 read “ 92 
L. T. 743.** 

1782a. Shares held by trustees — Certificates of 
altered subdivision of shares.] — The trustees 
of a will held 230 shares in a co., & from time 
to time they had requested that the share 
certificates should be altered to different 
amounts, each amount represented by a 
separate certificate. This request had been 
complied with on four occasions, but on the 
fifth occasion the directors of the co. objected, 
& refused to alter the subdivision. It was 
provided by the articles that every member 


PART in. sect. 17, SUB-SECT. 8.— 

C. (b). 

1666 i. Exercise of powers by directors 
— Directors never properly appointed .] — 
An applicant for shares in a co. who 
aocoplod the shares allotted him, paid 
for them in part, allowed his name to 
appear on the list of shareholders, 
attended both in person & by proxy 
shareholders' meeting & accepted a 
dividend : — Held : to be precluded 
from contending for the first time after 
a winding-up order had been made 
that the directors who made the allot- 
ment were only de facto not de jure 
directors, & from disputing his status 
as a shareholder. — Re Acme Producttb, 
Ltd., Hopps’ Case, [19321 2 W. W. R. 
f>86 ; 4 D. L. R. 330 ; 40 Man. L. R. 
444.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.- 

D. (a). 

•f. Anotment on terms oilier than 
those in application.] — Where an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in the application : — Held : as 
the allottee so far from accepting the 
allotment virtually repudiated it, he 
ooold not bo held liable on the ground 
that the shares were duly allotted to 
hlm.—WHm’LE V. Ubklbt, [19241 
App. D. 138.— -S.AF, 

■g. Allotnient fraud on company — 
Company not hound to repudiate.] — Re 
Sun Ray Manctvaotvjrinq Co., Ex p. 
Bibkbtt & SoNfl, Ltd., [1926] 1 
D. L. R. 1204 ; C- B. R. 286 : affn., 
(19241 2 D. L. R. 1056 ; 4 C. B. B. 
616.— CAN. 

sh. Non^ful/Ument of conditions by 
company — Ao^iescence. 1 — ^A subscriber 
for stock who has received his stock 
without inquiry as to fulfilment of 
conditions A has acted as a share- 
holder in every way, cannot set up 


breach of oondftion as a ^ound for 
refusing to pay for his ^ares . — Re 
Manitoulin Quartzite, L'pd., [1933] 
4 D. L. R. 132.— CAN. 


PART III. SECT. 17, SUB-SECT. 8.— 
D. (b) i. 

n i. Contract to take treasury 

shares.] — Deft, applied to a Calilomia 
CO. through an agent in Victoria, B.O., 
for shares in the oo. He intended to 
obtain treasury shares, but the shares 
which he received were shares owned 
by one A. Deft.'s name was entered, 
to his knowledge, on the oo.’s register 
of shareholders, Sc he received dividends 
& contributed funds to assist in re- 
habilitating the oo., but It was not 
until after the present action was 
brought that ho foamed that he had 
not received treasury shares. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the oo. sought, in 
accordance with the law of Oalifomia, 
to fix deft, with a liability for its debts 
proportionate to the amount of his 
shares: — Held^ deft, never became a 
shareholder etnee no contract making 
him such ever came into existence, & 
that his oonduct did not estop him from 
denying that he was a shareholder. — 
AMXBIOAN SBAMLE88 TUBB OOBPN. V. 
Goward, (19301 2 W. W. R. 31 ; 8 
D. L. R. 870 ; 42 B. C. R. 561 ; affd., 
(1931) 1 W. W. R. 509; I D. L. R. 
878 ; 43 O. L. R. 407.— CAN. 

a it .) — Wrrc50M» v, 

Toronto Obnxbal Trusts Oorpn., 
(198X1 2 W. W. R. 545.— CAN. 

Bilii. .} — An agreement for 

the sale of treasury shares of a oo. Is not 
satisfied by the transfer to the pur- 
chaser of an individual shareholder's 
personal stock. — C iay e. Powbll Sc 
GO., I/TD^ [1982] S. C. R. 210; 1 
D. L R. 366.— CAN. 
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PART III. SECT. 17, SUB-SECT. 8.— 

E. (a). 

1707 V. .] — An application 

for shares In a co. is not binding on 
appot. unless & imtil it has been 
accepted by allotment & notice thereof 
made Sc given within a reasonable time. 
— MacLkan V. Reidruo, Ltd., [1932] 
1 W. W. R. 223.— CAN. 

PART III. SECT. 17. SUB-SECT. 8.— 
E. (d). 

1737 1. Rereipt by allottee immaterial 
— Posting sufftrieni. 1— Howhon v. C^ow 
(O nt), [1925] 1 D. L. R. 496.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.— G. 

g 1. Non-compliance with Sale 

of Shares Act. R. 8. M.. 1913 (e. 175).] 
— Allotment void. Sc not merely void- 
able : Sc where a purebasor of shares has 
not done anything from which an agree- 
ment to keep Sc pay for them can be 
Implied, he can, even after a winding- 
np order, repudiate the purchase Sc 
successfully resist being placed on the 
list of contributories, whore he only 
became aware, after the wiudlng-up 
order, that the above Act was not 
oomplled with. — He North Western 
Trust Co^ Re MoAskill v. North 
Western Ttiust Co., [1920] 3 D. L. R. 
612; [192618. 0. R. 412.— CAN. 

1778 i. Effect of avoidance — Right to 
recover money paid.] — The right of an 
appot. to have the rerfster of members 
of a 00 . Tootifled by tno removal of his 
name therefrom under an order of the 
equity ot. carries with it the right to 
recover from the co. moneys paid to it 
by appot. in respect of his contract to 
take shares. Sc this is so whether the 
basis ot the resciAslon of the contract 
be fraudulent or Innooont mlsrepre- 
sentatloa. — Re Australian Sxjltk 
Quarbibs, Ltd. (1030)« 47 N. 8. W. 
W. N. 179.— AUS. 
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should be entitled to one certificate for all 
the shares registered in his name, or to several 
oertilicates, each for a part of such shares : — 
Held : although the directors in the exercise 
of their discretion might comply with such a 
demand, the trustees had no right to demand 
certificates for different amounts, & were not 
entitled to an order compelling the directors 
to issue such certificates. — Sharpe v. Top- 
hams, Ltd.,- [ 1938] 4 All E. R. 12. 

1788a. As to compliance with formalities — 
Authorised affixing of seal.] — South London 
Greyhound Raobcourshs, Ltd. v. Wake, 
No. 1794a, post, 

1786. Add, Annotation: — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, 
[1931] 1 Oh. 490. 

1794. Add. Annotatione : — ^Apld. Kreditbank Oassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
South London Greyhound Racecourses, Ltd. 
V. Wake, [19311 1 Oh. 496. Consd. Slingsby 

V. District Bank, Ltd. (1931), 47 T. L. R. 587 ; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 

1794a. Seal affixed by secretary without authority.] 
—The A. CO., of which D. was a director « 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce ^yment of the debt, procured the 
issue to W, of a certificate No. 628, certifying 
that W. was the rewstered holder of 2,000 
preferred ordinary sharos numbered 40,662 
to 42,651 of ten shillings each fully paid in 
pltf. co., which certificate, early in May, 
1928, was accepted by W. as security for the 
payment of the debt & on the faith of which 

W. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director & G. was also secretary of 
pltf. CO. The certificate bore the seal of 
that co., & was attested bv the signatures of 
D. & G. as such director & secretary respec- 
tively. Pltf. co. having refused to recognise 
W.'s title to the shares brought this action 
against in which they claimed a declara- 
tion that W. was not entitled to the shares & 
rectification of their register of members. 
By art. 106 of the arts, of assoon. of pltf. co. 
it was provided as follows : The seal of the 
co. shall not be afidxed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
& the secretary ; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 


person bond Me dealing with the co. such 
signature shcdl be concluisive of the fact that 
the seal has been properly affixed.’* The 
following further facts were held to have been 
established at the trial : from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Porei^ Investment Trust, Ltd., & that in 
respect of those shares three e^lings per 
Bh&re were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
Sc that W. was entered on the register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid Sc as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English Sc Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pltf. co. were under their physical control, 
D. Sc G. made the entries in the register, Sc, 
as director Sc secretary respectively of pltf. 
CO., affixed the seal of that co. to Sc signed the 
certificate issued to W., but without any 
authority from pltf. co. Sc fraudulently in 
the interest of the A. co. : — Held : (1) the 
certificate not having in truth been sealed by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery Sc not binding 
upon the co ; (2) W., whose ignorance of 
art. 106 had been proved, was, on that 
account, precluded from relj^g on that 
article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly afiflxed to the certificate ; (3) as 
affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
. obligation to inquire whether the formali- 
ties required by the art, had been complied 
with. — South London Greyhound Race- 
courses, Ltd. V. Wake, [1931] 1 Oh. 496 : 
100 L. J. Ch. 169 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 

1810. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Oomrs. (1932), 48 T. L. R. 628. 

1814a. Initial share Issue ” — Meaning.] — Gas 

Meter Oo., Ltd. v. Diaphragm Sc General 
Leather Co., Ltd. (1926), 41 T. L. R. 342. 

1815. Before this case add ’’ see, now, 1929 Act, 
8. 47.” 


PART III. SECT. 18, SUB-SECT. 8.— C. 

f j, j — An allottee : — 

Held : entitled to rely upon* the 
oerttfioatoe showing the stock iyen 
him to be fully paid up, whether in 
fact It was actually paid for or not. — 
Re SUFPLIBS, Ltd., Canadian Credit 
Men's Trust Assoon. v. Oaijdwbll, 
[1926] 1 D. L. R. 824 ; fi8 N. S. R. 
39».-~OAN. 

part in. SECT. 19. 

1818 1. Issue for improper pwn^se — 
Increase of voHng power — RMfratnf.] — 
Where directors, in exerolslng their 

S owers to issue Sc allot shares, do so 
L order to get oontrol of the voting 
power, the ot. will declare the Issue £ 
allotment invalld.—SMiTH & Tatchxll 
V. Hanson Tire Sc Supply Oo.. Ltd,. 
[19271 3 D. L. R. 780; [19871 i 

W.W. R. 529 ; 21 Sask. L. R. 621.-OAN, 


1812 U. .] — Treasure 

Trove Diamonds, Ltd. v. Hyman, 
[1928J App. D. 464.--S, AF. 

sp . Wiihdratcal of shares, 1 — ^TUe right 
to withdraw shares periodioally under 
an escrow agreement, upon gitdug the 
vendor fifteen days’ notice in writing, 
cannot be exercised by notice given 
after such date. — B anoropt v, Mon- 
treal Trust Co., [19371 4 D. L. R. 
461 ; 52 B. O. R, 54.— CAN. 

PART III. SECT. 20, SUB-SECT. 1.— A. 

11. Issue for future services to he 

rendered,] — Defte. procured the Incor- 
poration of pltf. 00 ., & made an agree- 
ment with the original directors, who 
were merely the nominees of defts., 
that, as consideration for services 
which they promised to perform, defts. 
should receive practically the whole of 

18 


the common shares of the capital stock 
of pltf. CO. as fully paid shares : — 
tfela: the transaction was uUra vires 
of pltf. 00 . — Banking Service Corpn., 
LTD.e. Toronto Finance Corpn. Ltd., 
11928) A. 0. 833; 97 L. J. P.a 65; 139 
L. T. 149, P. C.— CAN. * 

1 il. .] — The manager of a 

00 . incorporated under Ontario Cos. 
Act agreed with the oo. to buy oertain 
shares thereof at their par -mue 6c to 
pav therefor partly by promissory 
notes Sc partly by serving the oo. as its 
manager for the next four years. The 
manager became bkpt. Sc the eo. 
claimed agednst his estate for the 
amount of the notes. The trustee 
disallowed the claim Sc the oo. ap- 
pealed : — Held : as the evldenoe 
showed that the contract was, not 
illusory, but a bond fide transaction, 
the terms of payment were within the 
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1817. Add, Annotaiiona : — As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Oh. 809. 
Generally, Retd. Biddulph & District Agri- 
cultural Soc. V, Agricultural Wholesale ^c. 
(1926), 95 L. J. Ch. 676. 

1821. Add. Annotationa : — As to {!) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 
GenercUlyy Consd. Australian Investment 
Trust, Ltd. V. Strand & Pitt Street Pro- 
perties, Ltd. (1932), 48 T. L. B. 646. Retd. 
Re Wilts & Somerset Farmers, [1928] Ch. 
809. 

1826. Add. Annotation : — As to (2) Distd. Australian 
Investment » Trust, Ltd. v. Strand & Pitt 
Street Properties, Ltd. (1932), 48 T. L. B. 646. 
1860. Add. Annotation : — Distd. Investment Trust 
Corpn., Ltd. v. Singapore Traction Co., [1935] 
Oh. 615. 

1871. Add. Annotation : — Retd. Tarrant v. Roberts 
(1930), 47 T. L. B. 199. 

1923. Add. Annotation : — Retd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


1028. Add. Annotation : — As to (3) Retd. Faber v. 

I. R. Comrs., 1936] 1 All E. B. 617. 

1929. Add. Annotation : — As to (3) Retd. Oswald 
Tillotson, Ltd. v. I. R. Comrs., [1933] 1 
K. B. 134. 

1984. Add. Annotation : — Retd. Oswald Tillotson, 
Ltd. v. I. R. Omnrs., [1933] 1 K. B. 134. 
1935. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. V. I. R. Comrs. (1932), 48 T. L. R. 628. 
1940. Add. Annotation : — As to (3) Retd. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. C. 560. 
1949. Add. Annotation : — Retd. Maritime Electric 
Co. 17. General Dairies, Ltd., [1937] A. 0. 610. 
1953. Add. Annotation: — As to (1) Consd. Mari- 
time Electric Co. v. General Dairies, Ltd., 
[1937] A. O. 610. 

2026. After this case add the following new sub- 
section : — 

SuB-sBCJT. 3a. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case injra. 


powers of the co. — Rt' Gibson Kstatk, 
FELIOAN Lake LUMbKit Co., Ltd. & 
Traders Trust Co. <Man.), [1929] 4 
D. L. R. 1001 ; 3 W. W. R. 224 ; 11 

C. B. R. 100.~CAN,. 

1 iii. .] — Auditorium, Ltd. e. 

Lumsden, [1926] 4 D, L. R. 976 ; 69 
O. L. R. 496.— CAN. 

I iv. .] — Signal Hill Oils Co., 

Ltd. t?. London Oil Securities, Ltd. 
(Alta.), [1927] 3 D. L. R. 984 ; [1927] 
2 W. W. R. 392.— CAN. 

1 V. .] — WaSOHYSYN 17. Kil- 

DONAN Rte & Fuel Co.. [1929J 4 

D. L. K. 555; afjd.y [1937] 1 W. VV. K. 
572 ; 2 D. L. R. 653 ; 45 Man. L. U. 
96.— CAN. 

1 vi. .1 — Unless a co. has boon 

expressly authorised by statute to 
issue shares at a discount, it is ultra 
vires for it to issue shores as fully paid 
up in consideration of property or 
services where no attention Is given to 
the question of the relationship of the 
value of the consideration to the par 
value of the shares. — Spooner v. 
Spooner Oils, Ltd., [1936] 1 W. W. R. 
561 ; 2 D. L. R. 634.— CAN. 

sh. Under Companies Act. 1929, 
8. 47 — Petition to court — Remit to re- 
porter .] — Where a petition Is presented 
to the ct. under Cos. Act, 1929, s. 47, 
for authority to Issue shares at a 
disoount, the ct. will not dispense with 
a remit to a reporter . — Re Edinburgh 
& Dundee Investment Co., [1930] 
S. C. 681.— SCOT. 

PART III. SECT. 20. SUB-SECT. 1.— B, 

■j. Issue of shares as bonus.] — Heidf 
a CO. agreeing to issue twenty-one 
preferred shares & seven common 
shares both fully paid, on receipt of 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to issue shares at a discount, 
which was ultra vires & could not be 
enforced. — Auditorium, Ltd. v. Lums- 
den, [19261 4 D. L. R. 976 ; 69 O. L. R. 
496.— CAN. 

si. Crediting applicants with com- 
mission .] — The crating of appots. for 
shares \^th commission ** at 25 per 
cent, of the par value may amount to 
sale of shares at a disoount & be ultra 
vires the oo. — Re Brooks Steam 
Motors, Ltd., [1934] 2 D. L. R. 648.— 
CAN. 


PART IIL SECT. 20. SUB-SECT. 2.— 
O. (b) i. 

*11^ Credit for aecotnmodation 

biUs met by shareholder.} — ^An agreement 
was entered into by a oo. with one of 


Its shareholders to credit moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
Into by him for the oo.’s assistance, 
or which might fall duo to him for 
services rendered to the co. against 
his liability for shares. Although a 
suiScient sum had accumulated under 
these heads to extinguish the share- 
holder's liability on his shares, the co. 
wont into liquidation before on actual 
credit had been parsed for the amount: 
— Held : the transaction did not 
amount to payment by the shareholder 
of the amount due by nim on his shares 
v^itbiu Cos. Act, 1908, & the actual 
set-oil net having been carried into 
effect prior k> the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from having his name removed 
from the list of contributories. — 
Harding & Co. v. Hamilton, [19291 
N. Z. L. R. 338.— N.Z. 


PART III. SECT. 20. SUB-SECT. 2.— 
C, (b) ii. 

1856 i. Issue to director — For services 
rendered — On resolution of shareholders 
— Ajrplicalion of surplus assets .] — 
Where there was a surplus available 
for distribution by way of dividend 
among shareholders, & ft was open to 
the shareholders if unanimous to deal 
with it as they might think fit ; — 
Held : no oreditor could object, & 
every shareholder would necessarily 
be estopped by his own conduct. — 
Re Dorknwends, Ltd., [19241 8 
D. L. R. 118 ; 66 O. L. R. 413.— CAN. 

PART III. SECT. 20. SUB-SECT. 3.— 
B. (a). 

m 1. .] — Any bond fide 

transaotion between a co. & a share- 
holder which, if the co. brought an 
action against him for calls, would 
support a plea of payment. Is a ** pay- 
ment In oa8h."---*MoTOB Ptteia Corpn. 
ETC, (In Liquidation) v. Lindeb 
Brothers (1927), 48 N. L. R. 279. — 
S. AF. 


PART III. SECT. 20, SUB-SECT. 3.— 

B. (b). 

1880 li. — .J — By an agree- 

ment in wriUng applt. & another 
agreed to sell & the co. agreed to 
purchase oertain land at the price of 
«2,610, which price was to be paid 8c 
satisfied partly by certain cash instat- 
ments & partly by the issue of fully 

B ald shares in tne oo. Possession of the 
md was to he riven on payment of £10 
Sc the issue of four hundred shares; 
transfer was to be made after payment 
of all instalments, the last of which, 
under the agreement was not payable 
until Ang. 1928. Possession of the 

19 


land was given Sc the shares were 
issued, but no contract was filed at or 
before the issue of the shares : — Held : 
under the agreement the shares were 
not paid or to be paid in cash . — Re 
Goodman Brothers Auto Sc Service 
Oo., Ltd., Ex p. Robb, [19271 8. A. 
S. R. 671.— AUS. 

st. Adoption of contract vytth promoter 
— Money placed in his hands by in- 
teTuUng sJujreholders .] — Where a oo, on 
completion of conveyances to It by the 
vendor gave credit to him for moneys 
placed In IUh hands as promoter on the 
terms of th(7 co.'s prospectus by intend- 
ing Bhart>ho](lei*8 6c specifically appro- 
priated by them In payment pro Uinto 
for their shares, registered the shares 
in their names, & at the same time 
obtained credit in respect of the pay- 
ment from the vendor on account of 
the pUTchaso-money : — Held : this was 
a payment in cash to the co. In respect 
of those shares within Now Houth 
Wales Cos. Act, 1874. s. 67, which Is 
substantially identloal with Imperial 
Cos. Act, 1867, 8. 25. — Normi Sydney 
Investment & Tramway Co. t7. 
Hioginb, [18991 A. O. 203 ; 68 L. J. 
P. C, 42 ; 80 L. T. 303 ; 47 W. R. 481 ; 
15 T. L. R, 232 ; 6 Mans. 321, P. C.— 
AUS. 

PART 111. SECT. 20, SUB-SECT. 3«. 

si. Filing of contract — Time for 
ftling — Extension of time. 1 — Where the 
failure to comply with 1908 Act, s. 88, 
was due to inadvertonoe & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than throe years after the proper 
date for filing, Sc the co. presented a 
petition for extension of time : — Held : 
merely to grant relief from the pre- 
Borlbed penalty would be an Insufficient 
remedy, & the time for filing was 
extended . — Re Anderson & Munro, 
Ltd., [19241 S. C. 222.— SCOT. 


PART HI. SECT. 20, SUB-SECT. 8.— 

0 . ( 0 ). 

1926 I. Sufficiency of — Whether court 
wiU inquire into.y^Held : the agree- 
ment not having been set aside, the 
adequacy of the consideration could 
not be inquired Into in a winding-up 
proceeding . — Re Dominion Oombino 
MiliA, [19301 3 D. L. R. 98; 66 

O. L. R. 65 ; 11 C. B. R. 189 ; revsg., 
11 C. B. R. 84 : ccffg.y 10 C. B. R. 462.— 
CAN. 


PART III. SECT. 21, BUB-BfiOT. 2. 
2053 i. Mu^ state amount of call — 
time dt place of |)aymeuf.]— P ioneer 
Alkali Works, I/td, v. Amibuddin 
Shalbbhot TYbbjx (1926), I. L. B 
60 Bom. 461.— WD. 
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2060. Add. Annotation : — Reid. Kreditbank Oassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 460. 

2070. Add. Annotation : — Overd. Spencer v. Ajsh- 
worth Partington, [1926] 1 K. B. 689. 

2070a. ,] — Where the owner of shares in a 

CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in' blank. — 
Spenoeb V. Ashworth Partington & Oo,, 
[1925] 1 K. B. 589 ; 94 L. J. K. B. 447 ; 132 
L. T. 763, 0. A. 

2072. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partin^^n, [1926] 1 K. B. 689. 

9087a. Sale by transferee to sub-purohaserj — 
Spencer v . Ashworth Partington &> Oo., 
No. 2070a, ante. 

2100. Add. Annotation: — Aa to (1) Consd. Bs 
Darwen & Pearce, Associated Paper Mills %. 
Barnes (1926), 95 L. J. Oh. 487. 

2186a. Issue of deferred payment certificates.] — 

The specialty debt resulting from a call on 

, shares of a co. can only be discharged by 
accord & satisfaction when the co. lias 
received money or money’s worth. For this 
pmpose the consideration given by way of 
payment must be something which is 
regarded by the parties to the transaction as 
fairly representing the sum to be discharged. 
The consideration must not be a clear blind 
or clearly colourable or illusory. 

When, therefore, R. M. Co. purported to 
satisfy a call on shares of W. Co. held by 
R. M. Co. by the issue of deferred creditors’ 
certillcates equal in nominal amount to the 
sum due, under a scheme of arrangement 
agreed to by W. Co., & the evidence estab- 
lished that to the knowledge of all the parties 
the certificates were always worth less than 
their nominal value & that the certificates 
were not accepted as in any sense a payment 
of the sum due for calls but os the best that 
co\ild be saved out of the wreck of R. M. Co., 
R. M. Co. were not entitled to a dividend in 
the winding up of W. Co. in respect of a con- 
tract debt found to be duo to them until the 
amount of the calls was paid in full. — Be 
White Star Line, Ittd., [1938] Ch. 468 ; 


[1938] 1 All E. R. 607 ; 107 L. J. Ch. 225 ; 
168 L. T. 815 ; 64 T. L. R. 473 ; 82 Sol. Jo. 
218, C. A. 

2167. Add. Annotation : — ^Refd. Be Turner, Ten- 
nant V. Tximer, [1938] Ch. 693. 

2168. Add. Annotation : — Aa to (3) Refd. Be 
Bolton, Ex p. North British Artificial SDk, 
Ltd., [1930] 2 Oh. 48. 

2171. Add. Annotation : — Refd. Be Turner, Ten- 
nant V. Tiimer, [1938] Ch. 593. 

2174. Add. AnnotcUiona : — Refd. Shuttlewortb 
Cox (Maidenhead) (1926), 43 T. L. R. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
Official Assignee of Property, [1933] A. C. 


2179. Add. Annotations : — Aa to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733 ; 
I. R. Comrs. v. Crossman, I. R. Comrs. v. 
Mann, [1937] A. C. 26. 

2183a. Lien in respect of debt of trustee — 

Right of trustees to sell shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the CO. had, under its ai*ticles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
Hen, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase : — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title tp a pur- 
chaser of the shares, although the co. would 
lose its lien thereby, Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathieson V. Gronow (1929), 141 
L. T. 653 ; 45 T. L. R. 604. 


PART HI. SECT. 21, SUB-SECT. 3. 

1 1. .I—Europkan & NORpff 

Amskjcan Rt. Co. v. Duxn (187 o), 
16 N. R. R, (3 Pug.) 320.— CAN. 


PART III. SECT. 21. SUB-SECT. 4— 
B. (b). 

2068 iU. .1 — ^The transferor of 

shares in a oo. remains liable to the 
CO. for calls duo & owing at the date 
of transfer, notwithstanding that the 
00 . duly tegifltered such transfer & 
reooTored Judgment &. issued execution 
In rospeot of the calls against the trans- 
feree. — ^Motor & Cash Ordbus, Ltd. 
e. O'Mara (1030), 36 S. R. N. 8. W. 
243 ; 53 N. S. W. W. N. 113,— -AUS, 


PART III. SECT. 81, SUB-SECT. 8.— 
A. (b). 

ol. EMopptl.] — RomiKION 

SBCcmmBS e. DuxoAx, [1829] N. Z. 
L. R. 65.— 


PART III. SECT. 21. SUB-SECT. 7. 

9 I, Liability of avpUcation <C' 

allotment money in volumary winding 
wp.l — A oo. In voluntary liquidation 
may recover unpaid appUoation 6c 
allotment money mom a former share- 
holder, whose soaree have been duly 
forfeited for non-payment of calls. — 
Re Australian Group & Gbkbral 
Assurancb Oo., Ltd. (1932). 32 S. R, 
N. 8. W, 435 ; 49 N. 8. W. W. N. 111. 
— AUS, 


PART III. SECT. 28. SUB-SECT. 2. 

21741. Lien extended to fuUy paid 
8hare» — Valid .] — Where a debt to a 
00 . was oontraoted at a time when its 
articles imposed a lien on its shares, 
** not fully paid up.** & the debt existed 
when the articles were amendod by 
striking out the words “ not fully paid 
up **•:— HeM .* that this amendxnent 
operated, apart from sub-eeot. (3) of 
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sect. Ill of Cos. Ordinance, to create 
an eflootlve Hen with respect to such 
debt on shares of the debtor fully padd 
up when the debt was oontraoted. — 
Batu Pahat Bank, Ltd. v. Tan Keno 
Tin. (19331 a. C. 691, P. C.— STRAITS 
SETTLEMENTS. ^ 

PART 111. SECT. 23. SUB-SECT. 1. 

■g. Personal repre^ntntive.] — The 
effect of sects. 51 Sc 56 of Cos. Act, 
1932 (Man.), is that the personal re 
preaentative of a deceased shareholder 
can sell Sc transfer the latter’s shares 
direct to a ^ purchaser without first 
becoming by transmission a shareholder 
in the oo.. Sc without making the de- 
claration referred to In sect. 54. — 
Dbaoon V. Central Manitoba Mines, 
Ltd.. [1984] 1 W. W. R. 45.— CAN. 

g I. Agreement binding-^om* 

pony entated to refuse to register 



V(d. IZ.— Companies. Cases SSSlOa.— 2S50a. 


2210a. — — •] — Pickering v. Appleby 

(1720), 1 Com. 364 ; 02 E. R. 1108. 

Annotation : — Be!d. Wataon c. Spratloy (1854), 10 Eioh. 222. 

2211a. Spanish Sc Portug^uese bonds.] — 

Qu* : whether Spanish & Portugese Bonds 
are “ goods, wares, & merchandizes,” within 
Stat. Frauds, s. 17. — Pawlb v, Gunn (1838), 
as reported in 1 Am. 200 ; 0 Scott, 280 ; 7 
L. J. 0. P. 200. 

2217. Add, Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2224a. Dividend before exercise of option to 

purchase — Payment postponed.] — By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
fomiing part of a testator’s estate should be 
converted into a private co. with a capital 
of 230,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustee 
& manager, oC purchasing the whole of the 
debentures & shares at par value In 
June, 1928, the co. declared a dividend of 
57 i per cent, on the ordinary shares for the 
year ending Mar, 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July I, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole- 
of the shares & debentures for £30,000. At 
that date there was four months' interest 
due upon the debentures. The purchase 
was completed on Nov. 6, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, Ai 
between vendors & purchaser ; — Held .* (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser.— t-Re Kidnbr, 
Kidner V, Kidnbr, [1929] 2 Ch. 121 ; 98 
L. J. Ch. 247 ; 141 L. T. 196. 


2228. Add* ' Annotation : — Refd. Spencer v, Ash- 
worth Partington (1926), 94 L. J. K. B. 447. 

2228a. Condition for ascertainment of solvency 
of company — Duty of accountant.] — Upon a 
proposed sale of 60,000 shares in a limited 
CO., it was agreed that the sale should be 
subject to an accountant appointed by the 
purchasers being “ satisfied that the financial 
position ” of the vendor co. was ” solvent ” : 
— Held : the agreement meant that the 
accountant had to be satisfied as to the 
solvency of the co., & his evidence as to w^t 
he understood to be the meaning of ” sol- 
vent was irrelevant. It was not for the 
ct. to determine the meaning of ” solvent.” — 
Diajviantidi V, Grosvbnor Securities, Ltd., 
& Guildhall Trust, Ltd., [1937] I All E. B. 
703 ; 81 Sol. Jo. 230, C. A. 

2287. Add, Annotation : — Dbtd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47. 

2244a. Securities deposited for sale Sc re-invest- 
ment — Misrepresentation — Right to return of 
securities.] — Re Broad Street Press, Ltd. 
(1933), 77 Sol. Jo. 448. 

2250a. Valid tender of stock.] — A. contracts 

with B. for the sale of £200 South-Sea stock, 
for £1,360 to be paid on or before the day 
of shutting the transfer books, in order to 
make the Christmas dividend. The money 
not being paid, Ar brought his action upon 
the covenant, Sc in his declaration alleged, 
that he attended at the South-Sea house, for 
the space of an hour before the shutting of 
the books, Sc was ready to transfer the stock 
to deft., but that he was not ready to receive 
it. On a demurrer, judgment was given for 
deft., pltf. not having made a sufficient 
tender of the stock. In an action upon a 
contract for the sale of stock, it is necessary 
for pltf. to show, that ho had made a legal 
tender of the stock before he can claim the 
money ; for his attending at the office upon 
the day. Sc being re.ady to transfer, is not 
sufficient. Ho ought to set out in his declara- 
tion, the manner of transferring stock. Sc 
the time Sc place when & where it is usually 
transferred ; these being matters which the 
ct. cannot judicially take notice of.— Staple- 
ton V, Shelburne (1726), 1 Bro. Pori. Gas. 
215 ; 1 E. R. 623 ; aub nom, Wivbll v, 
Staplepon, 8 Mod. Rep. 68, H. L. 

Annotation : — Consd. Russon v. Ooloby (1730), lUdg. temp, 
H. 154. 


transfer. ] — O otario J ockeT Club, 
Ltd. V. MoBbide, [1927J A. C. 916; 
137 L. T. 751, P. C.*— CAN. 

m i. Isolated transaction.] — 

Moroz v. Kildonan Ioe 8c Fuel Co., 
(1930J 1 D. L. R. 138.— CAN. 

PART III. SECT. 28. SUB-SECT. 2.— A. 

p 1. — — To comply with provision to 
furnish statement of company's “ lia- 
bilities " — Meaning of “ lloMilies .**] — 
Butler «. Fairhall. 11927) 4 D. L. R. 
976 ; 61 O. L. R. 306.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
B* 

•p. Sale of Goods Act, H. 8, N, B., 
1927, s, 4 (1) — Not applicable to pur- 
ehase of shares through stockbroker ,] — 
Bktba V, Johnston 8c Ward. [1030] 
4 D. L. K. 421 ; affg., (1930) lD,t R. 


PART HI. SECT. 28. SUB-SECT. 2.— 
C. (•). 

0 1. On failure of transferee to 


take up shares.] — Be Companies A( T, 
Be British Petbolbums, Ltd. (B.C.), 
(19251 1 W. W. R. 236.— CAN. 

d I. Repudiation — Laches of 

purchaser's nominee,] — Nesbitt v, 
McCartney (Alta.) (1922), 63 D. L. R. 
93,— CAN. 

PART III. SECT. 28, SUB-SECT. 2.— 
C. (d) iil. 

tt. Waiver,] — Doll v. Howard 
(1897), 11 Man. L. R. 577,— CAN. 

PART III. SECT. 23. SUB-SECT. 2.— 
C. (e) I. 

2251 1. Nature of remedy.] — Action by 
seller for purobaso price Is not an action 
for specifloperformanoe, but a common 
law action to enforce a money demand. 
— MdTAViSH V, Lanoer. [1933] 4 
D. L. R. 009.— CAN. 

•Y. Iniunciion — Breach of pooling 
agreement — Covenant not to encumber 
shares,] — Rked v, MoVEiaH, (1981) 1 
W, W. R. 257.— CAN. 
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PART HI. SECT. 28, SUB-SECT. 2.— 
C. (e) 11. 

m 1. .] — Grice r. Bartram 

(1012), 22 O. W. R. 182 ; 3 O. W. N. 
1312 ; 3 D. L. R, 868.— CAN. 


m II. Contract between employer 

d7 employee.] — In an action claiming 
Hpocifio performance of a contract 
for the repurchase of shares, in wlilch 
the contrs^inx parties were employer 
8c employee: — Held; (1) employee 
may prove an agreement on the part 
of the principal shareholder to repur- 
chase on termination of the employ- 
ment ; & (2) employee may also prove 
an affreement by the principal share- 
holder to pay dividends at a minimum 
rate, upon the sbanis. — Macdonald v, 
SOULIS, (19251 2 D. L. R. 926.— CAN. 

m ill, Sale by vendor to 

third party without notice of prior agree- 
ment.l^Dvrr v. Rudolph 8c Lunen- 
burg Gab Co., Adams v, Lunenburg 
Gas Co. (N. S.), (19301 2 D. L. R. 801 ; 
reosg., [1929] 4 D, L. R. 8lk-~ CAN. 
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2 S 68 . Add. Annotation : — LeTor Bros., I^. 
V. BeU, [1881] 1 K. B. 667. 

2269a. ™~..] — Upon the breach of a con- 

tract for the sale of shares, the proper measure 
of damages is, the difference l^tween the 
contract price & the market price at the time 
of the breach. — Powbll v. Jbbsopp (1856), 
18 C. B. 336 ; 139 E. R. UOO. 

2269b. .] — Under a contract for the sale 

of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises. — Jamal v, Moolla 
Dawood, Sons & Co., (1916] 1 A. 0. 176; 
86 L. J. 3 p. 0. 29 ; 114 L. T. 1 ; 32 T. L. R. 
79 i 60 Sol. Jo. 139, P. 0. 

^nnofationa ;~-Ee!d. HIU t>, ShoweU (1018), 87 L. J. K. B. 
1106 : Lebeaupin tJ. Orlapln, [10201 2 K. B. 714. 

2274a. ^ .] — The vendee of shares in a 

projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
price of the day on which the sale should 
• have been completed ; but he is not entitled 
to damages in respect o' a fui*ther advance 
of price taking place afterwards at the time 
of the actual issuing of the scrip. — Tempest 

V. Kilnee (1846), 3 0. B. 249 ; 136 B. R. 
100 . 

2280. Add. Annotation : — Refd. Fleetwood- Hes- 
keth V. I. R. Oomrs., [1936] 1 K. B. 361. 

22S3a. Appointment of new trustee.] — Be Hobson, 
Houghton & Co., No. 2685a, post, 

2299a. .] — An allottee of shares in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7< & 8 Viet. c. 110, s. 26, 
enter into a contract for the sale of his shares. 

W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed the deed of settlement ; his brother 
T., acting under the authority of a power of 
attorney, desired Messrs. N,, stockbrokers, 
to sell these shares, &; they entered into 


contracts with purchasers accordingly ; 
before the transfers were registered W. 
became bkpt. & the brokers were obliged 
at their own cost to con^lete the contracts 
with the purchasers : — Jaeld : dismissing a 
petition by the brokers claiming to have the 
okpt.’s shares transferred to them, under the 
terms of 7 A 8 Viet. c. 110, s. 26, the contracts 
were null & void, A that the assignees of the 
bkpt. were entitled to the shares as part of 
his estate A effects. — Re Edmond, Ex p. 
Nexlson (1868), 3 De G. M. A G. 566 ; 23 
L. J. Bey. 12 ; 22 L. T. O. S. 190 ; 18 Jur. 
297 ; 2 W. R. 121 ; 43 B. R. 218, L. 0. A 
L. J. ; previous proceedings (1860), 16 L. T. 
O. S. ,436. 

2290b. .1 — Where a transfer of shares is not 

returned to the registrar’s office the transferor 
will be liable to the creditor of the company, 
but not liable to contribute as between him- 
self and the other shareholders . — Be British 
Provident Life A Fire Assurance Co., 
Obpen’s Case (1863), 2 New Rep. 226 ; 
9 Jut. N. S. 616 ; sub nom. Be British 
Provident Life A Fire AssuBANcas Society, 
Be Obpbn, 32 L. J. Oh. 633 ; 8 L. T. 690 ; 
11 W. R. 741 ; on appeal, 33 L. J. Oh. 67, 
L. JJ. 

AniuMion: — Consd. Re General Provident Assoe., Grose *0 
Case (1869), 38 L. J. Ch. 583. 

2882. Add. Annotation : — Refd. Greenwood v- 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2332a. .] — Irving v. South Eastern 

Ry. Co. (1867), 29 L. T. O. S. 04. 

2343a. .] — Spencer v. Ashworth Parting- 

ton A Co., No. 2070a, ante. 

2844. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

2844a. Transfer of whole interest in company- 

indemnity against ** outstanding Uabilities 
— Whether unpaid income tax Included.] — 
On the purchase by pltfs. in Aug. 1928, of 
the shares A interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase : — Held : 
the words ** outstanding liabilities ** included 
the payment of the income tax A property 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 6, 1928, 
to the date of the completion of the purchase 
in Aug. 1928 . — United Kingdom Adver- 


2260 i. Aoainet purchaser .] — 

FBA.NKLTN V . RBARDON (N. S.) (1017), 
56 S. a R. 618 ; 30 D. L. R. 176.--CAN. 


2266 iU Loss of right to relief — Laches 
— Right to relief from forfeiture of moneg 
paid.]— A purchaser who has never in 
fact abandoned or receded from his 
contract, but by reason of laches, 
or otherwise from causes not falling 
within abandonment or recession, baa 
deprived himself of the right to 
speolflo performanoe is, if the vendor 
refuses to aooede to Speolflo per- 
formanoe, primA fade entitled to relief 
from forfeiture of the money paid 
unless some facts are shown which 
would render this relief Inequitable. 
The Jurisdiotion to grant this relief is 
not Umtted to oases where the overdue 
payment has been tendered : 8: the 
relief granted will not neoessarily be 
the return of the whole amount or the 
purchase money : the seller is entitled 
to have snob damages deducted as be 
is proved to have sustained because of 
the buyer*8 default : A if he can be so 
fully compensated that is enouidi to 
jusimy the remedy. — ^MoftDXLL «. 


Ja^ink (B. O.), [1020] 4 D. L. R. 617 ; 
3 W. W. R. 95.~UAN. 


PART III. SECT. 28, SUB-SECT. 2.- 
C. (e) lii. 

2269 i. Meamtre of damages — Mis 
representation as to liabilities of com 
'—Sissons t?. Hassabd (Alta.) 
^ 4 D. L. R. 186; [1023] 1 

V. R. 105.— CAN. 


PART III. SECT. 23, SUB-SECT. 8.— 
D. (b). 

283111 . .] — Abdul Vahad, 

BTC. V . Haaanalli atibhai, rtc. 
(1923), I. L. R, 60 Bom. 229.— IND. 

2881 lil, .1 — MoLbod V. 

Braziuan Traction Light A Powxb 
Oo.j^Lto.j (1027) 8 D. L. R. 875 ; 60 


2887 iU. CaneeOa 

Hon of restrictive endorsement by trans 
feree.] -Mathkss e. Rotal Bank o] 
Oa^da (1013), 20 O. L. R 141 ; i 
O. W. N, 1481.— CAN. 


PART IU. SECT. 23, SUB-SECT. 4. 
8844 1. Inter sc — Transfer subject to 

22 


understanding as to assets of company — 
Transferee bound.] — Re Hobreokeb's 
Estate, [1920] 1 D. L. R. 655 ; 58 
N. 8. R. 378.— CAN. 


•g. Right to transferee to reject or 
return transfer.] — A provision of the 
agreement gave the transferee of the 
shares an option or right, on the 
happening of two conditions, to reject 
or return the transfer A to demand 
back the money paid hy him, the con- 
ditions being the faUura of the trans- 
feror to exercise the option given her to 
repurchase the shares A the disoovery 
that her title to the shares was de- 
fective : — Held : said provision gave 
deft, the transferor, no rights, but 
merely imposed additional obligations 
on her. — ^M oKab v. Law, [1936] 2 
W. W. R. 60.— CAN. 

sk. Shares transferred bu instalments 
— Company struck off — Reinstatement — 
Ihdy to accept subsequent instalment .] — 
Beaton v. Cooper, [1938] 1 W. W. R. 
604 ; 2 D. L. R, 191 ; 7 F. L. J. 
(Can.) 203.— CAN. 



?oL jX— C ompanies. Oases 2S44a— 841Ba. 


TI8ING Co., ITO. V. WHITINa (1931), 47 
T. L. R. 420, C. A. 

2344b. As between transferee 3c other share- 
holders.] — The holjders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
3c remedies against the directors. — Be 
Mexican & South American Oo., Grisb- 
wooD & Smithes Case, Db Pass's Case (1859), 
4 De G. & J. 644 ; 28 L. J. Ch, 769 ; 33 L. T. 
O. S. 322 ; 6 Jur. N. S. 1191 ; 7 W. R. 681 ; 
45 E. R. 211, L. JJ. 

An^aiions : — Oonsd. Re Atheneaurri Life Assce. Soc.. 
OhiiiQock'8 Case (1360), John. 714 ; Re Phoenix Life 
Assoe., Ex p. Hatton (1862), 31 L. J. Oh. 340 ; Re Dte- 
ooverere Finance Oorpn., (19081 1 Ch. 111. Reid. Re Royal 
British Bank, Mixer’s Case (1859), 4 De Q. & J. 575 ; 
Re Mexican & South American Go., Ooatello’s Case (I860), 

2 De Q. F. & J. 302 ; Re Esfirair Mwyn Minin? Co., 
Alexander’s Case (1861). 3 L. T. 883 ; Re Consols Insoe. 
Aasocn., Benham’s Case (1865), 11 Jur. N. S. 381 : Re 
National 8c Provincial Marine Insoe., Ex p. Parker (1867), 

2 Oh. App. 685 ; Re Smith, EIni?ht, Weston’s Ca:»o C868), 
L. R. 6 Eq. 238 ; Spackman v. Evans (1868). 19 L. T. 
161 : Re Aeiatic Banki^ Co., Ex p. Collum (1869), 21 
L. T 350 ; Re Bank of Etlndustan, China & Japan. Ex p. 
Elntrea (1869), 5 Ch, App. 96 ; Re Consols Insco. Assoon., 
Glanvllle ’0 Case (18/0), L. R. 10 Eq. 479 ; Re Smith. 
Kniflrht, Battle’s Oe^e (1870). 39 L. J. Ch. 391 ; He 
European Bank, Masters’ Case (1871), 7 Ch. App. 292 ; Re 
Great Wheal Busy Minin? Oo., Kinir’s Case (1871), 40 
L. J. Ch. 361 ; R. tj. Lam bourn V^ley Ry. (1888), 22 
Q. B. T>. 463 ; Re Discoverers Finance Corpn., Llndlar’s 
Case. [1910] 1 Ch. 312. 

2347. Add, Annotation : — Refd. Delavenne w. 
Broadhurat, [1931] 1 Ch. 234. 

2356. Add. Amiotation : — Folld. Oonybear v. • 

British Briquettes, Ltd., [1937] 4 All E. il. 191. 

2356a. ,] — CoNYBEAR r. British 

Briqueties, Ltd., No. 2590a, /xm. 

2389« For the paragraph in the original vtiiime 
substitute the following paragraph ; — 

Board equally divided.] — Under an art 

equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix. ’s application for registration, one 
director proposed & the other opposed 
reg^ration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix. ’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself 
certificates & registration fee ; — ffeld : the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hocy & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix. *8 absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Be Hackney 
Pavilion, Ltd., [1924] 1 Ob. 276 ; 93 

L. J. Oh. 193 ; 130 L. T. 658. 

2390a. Presumption of bona fides.] — ^By one of the 
articles of assocn. of 3eft. co. it was provided 
that : “ The directors may decline to register 


any transfer of shares made by a member 
who is indebted to the co., or in case the 
transferee shall be a person of whom the 
directors do not approve or shaU be con- 
sidered by them to be objectionable or the 
transfer shall be considered as having been 
made for purposes not conducive to the 
interest of the co. & the directors shall not be 
bound to specify the grounds upon which the 
registration of any transfer is declined under 
this article,” A shareholder sought to 
transfer a number of his shares, but the 
directors declined to register the transfer. 
By another article the holder of 1 share and 
1 vote, the holder of 6 shares had 2 votes & 
there was an additional vote for every 
additional 10 shares, with the result that by 
splitting a holding of shares, the voting power 
could be increased. It was alleged that the 
directors had systematically rejected transfers 
in order to prevent an increase in the voting 
power of the shareholders. In an action to 
enforce registration of the transfer it was 
sought to adduce evidence that the directors 
had refused registration in accordance with 
that systematic practice: — Held: (1) evi- 
dence as to the rejection of transfers on 
previous occasions was inadmissible, as it 
could not be material to the issue in the 
present case ; (2) in the absence of evidence 
to the contrary the directors must be taken 
to have acted reasonably & bond fide, & as 
they were not bound to disclose their reasons, 
there was no ground foj* interfering with their 
exercise of theii* discretion. — Berry <& 
Stewart v. Toti'Enham Hotsf’ttr F’ootrall 
& Athletic Co., Ltd., [1930] 3 All E. It. 654 ; 
53 T. L. R. 100 ; 80 Sol. Jo. 954. 

2408. Add. Annotation : — Rofd. Berry v. Totten- 
ham Hotspur Football & Athletic Co., [1930] 
3 All E. R. 554. 

2409. After this case add ; — 

.] — Compare Discovery, Nos. 1706a, 

1706b, poeU 

2412. Add. Annotation: — As to (1) Refd. Be 
King’s Settlement, King v. King, [1931] 2 
Oh. 294. 

2419. Add. Annotations : — Apld. Kleinwort, Sons 
& Oo. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1, H. L. Distd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. Do Tchihatchef v. Salerni Coupling, 
Ltd., [1932] 1 Ch. 330. 

2419a. .] — Where in fact the secretaiy 

of a co. is permitted to certify transfers, his 
authority in that behalf only extends to 
acknowled^ng the receipt of certificates 
which are in fact lodged, &, if he certifies a 
transfer when no certificate has in fact be6n 
lodged, his statement in that behalf Is not in 
law the statement of the co. — Kleinwort, 
Sons & Oo. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1 ; 
60 T. L. R. 244 ; 78 Sol. Jo. 153 ; 39 Com. 
Cas. 189, H. L. 

Annotation: — Distd. Peterboroti?h Trust, Ltd, v. Steel Indus- 
trios of Great Britain, Ltd. (1934). 78 Sol. Jo. 861. 


PART 111. SECT. 28, 8UBHSE0T. 6.— 
B. (a). 

b I. .1 — Aprovlaion in theohorter 

ot a 00 . inoorporatod under Ontario 


Cos. Act, that ” the shares of the oo. 
shall not be transferred ivlthout the 
consent of the board of directors ” 
is valid . — Re PHinups A La Paloma 
Bwhstv, Ltd. (1921). 66 D. L. E. 577 ; 
51 O. L. R. 125.— can. 
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2378 li, ite Phillips ft 

La Paloma Sweets, Ltd. (1921), 
66 D. L. R. 577 ; 51 0. L. R. 125.— 

CAN. 
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2427a. Party reglitered as executor — Subsequently 
becoming owner — ^Duty of company to register 
without formality of transfer. was the 

exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. to his 
widow in equal shares. Pltf. in due course 
was registered with the co. in his representar 
tlve capacity on production of the probate, 
& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debentures as part of his share. 
The CO. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply & com- 
menced this action, claiming a declaration | 
that he was entitled to be reg&tered as owner 
without any such formality as required : — 
Held : in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked. — 
Edwards v. Ransombs & Rapier, Ltd. 
(1930), 143 L. T. 694. ; 

2452a. Transfer to director of overr 

payments made to vendor by company.]— 

‘ A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., Sc, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders Sc In 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares; — Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 


benefit of the oo., ^ that he held them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct. — Kirby v. Wilkins, [1929] 2 Ch. 
444 ; 142 L. T. 16. 

Annotation : — ^Refd. Lowo v. Peter Walker (Warrington) & 
Robert Gain & Sons, Ltd. (1935), 80 Sol. Jo. 32. 

2456a. Provision of financial assistance by company 
for purchase of own shares — 1929 Act, s. 45 — 
What amounts to.]^ — Deft., being a di^ctor & 
manager of pltf. co., who carried on business 
as garage proprietors & motor-car dealers, 
entered into a written agreement with the 
CO. in consideration of a cash payment to 
resign both positions, covenanting also not 
to carry on or assist in carrying on a similar 
business within a certain radius for a period 
of five years. The agreement further pro- 
vided that he should transfer his share- 
holding in the co. to another director for 
£250, & this sum was paid to him by a cheque 
drawn on the co.’s account ; — Held : 

( 1 ) assuming the agreement to be one between 
employer & employee, the re.strictive covenant 
was not rendered invalid as being contrary 
to public policy by reason of the fact that it 
was entered into on the termination of the 
employment instead of at the beginning ; 

(2) if the payment for the'" shares by co.*s 
cheque was such as to contravene sect. 46 (1) 
of 1929 Act & to render the co. liable to a 
fine under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. v. 
Spink, [1936] Ch. 644 ; [1936] 1 All E. R. 
697 ; 105 L. J. Oh. 106 ; 155 L. T. 18 ; 62 
T. L. R. 306 ; 80 Sol. Jo. 225. 

2463. Add, Annotations : — Retd. I. R. Oomrs. v, 
Allan (1925), 9 Tax Cas. 234 ; Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

2473a. .] — Be Smith, Knight & Co., Hakim’s 

Case (1869), 7 Ch. App. 296, n. 

2475. Add. Annotation : — Apld. Delavenne v, 
Broadhurst, [1931] 1 Oh. 234. 
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2428 il. .1 — An agreement 

for the sale of shares does not imply 
a further agreement to hare the trans- 
feree's name registered as the holder. — 
DoAfiNQO V. Dr Souza (1928), I. L. H. 
60 All. 695.— IND. 

r i. Claim to registration by 

assignee of insolvent mernber ,] — ^The 
flurts. of awsoon. of a proprietary oo. 
provided that the regulations In Table 
Af in the Oompanies Act should not 
apply* but contained no transmission 
oiause providing for the registration 
as a member of the oo. of any person 
becoming entitled to shares in oonse- 
quenoe of the insolvency of a member. 
The directors were given power in 
their disontion to refu^ to register the 
transfer of sbarea to any person they 
should not approve os transferee. On 
the Insolvency of one of the members 
the directors declined to register his 
assignee in insolvency as a member in 
respect of the insolvent's shares. The 
asslimee applied to the ot. to order 
reotmoation of the ragteter of members 
by inserting therein name as the 
holder of the shares : — Held : the 
application must be refused . — Be W. & 
G. X>] 1 ^ PnoFKUETABT, Ltd. (1929). 
V. L. R. 110.— AU8. 


sd. Certificate stolen .] — WhitkheaI) 
V- Hevenor & Go., 11936] 

J IL L. R. 408 ; 6 F. L. J. (Can.) 5.— 

CAN* 

PART lU. SECT. 23, SUB-SECT. 12.— 
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2455 1. Lose of right to impeach — 
7 ransfer acted on by parties dt company.] 
— Wairakei, Ltd. v. Cleave, [1925) 
N. Z. L, R. 624.— N.Z. 


PART III. SECT. 23, SUB-SECT. IS. 

A. 


so. Transfer of shares of director's 
trife.] — Reap, was the holder of shares 
not paid up in the bkpt. co. 

Her husband was a director of the oo., 
& she had given him a power of attorney 
authorising him to indorse & transfer 
her oertifioates St, transact any business 
with the CO. which she oouia transact 
in person. Resp. was fUso a share- 
holder in another co. of which her 
husband was a director. Under the 
ooiiatltution of the bkpt. oo. its share- 
bolders could not sell or dispose of their 
shares except with the leave of the 
directors evidenoed by a resolution 
of the board. All the direotors of the 
bkpt. oo. except one were indebted to 
it on their shares. At meetings of the 
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directors where as a result of a pre 
arrangement each director in turn 
except the one not Indebted, refrained 
from voting on resolutions in which 
he Was interested, resolutions were 
passed, in pursuanoo of the pre- 
arranged scheme, which resolutions 
authorised the exchange of resp.'s 
shares In the bkpt. oo. for shares in the 
other CO. & the purchase from her by 
the bkpt. 00 . of the shares so received 
by her from the other oo., the purchase - 
price being payable by crediting her 
with full settlement of the amount 
owing by her to the bkpt. oo. Similar 
resolutions were passed^ with respect 
to the shares St indebtedness of the 
indebted directors. Her husband voted 
on the resolutions affecting hesr : — 
Held : apart from the question of the 
validity of the resolutions, the trans- 
action should be set aside on the ground 
that it was a sham Sc did not fall within 
the oases lu wbioh it has been held 
that a bona fide oat-&-out transfer 
of partially paid shares on the eve of 
insolvency of a oo. wUl be upheld, 
even thoxigh made to an insolvent Sc 
for the purpose of getting rid of the 
Habillty thereon.— O labk (R. P.) Sc 
C o,,Be, Shdocxn V. Claris [19321 2 
W. W. R. 876 ; [10831 S dTl. R. 702 ; 
45 B. O. R. 355.— OM. 



2528. Add. AnnoUtlions : — Dlstd. Be Park Ward, 
[1926] Oh. 828. Refd. XJsver Bros., Ltd. v. 
Bell, [1931] 1 K. B. 667. 

2578. Add. Annotation : — Retd. Shutfcleworth v. 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add. Annotation: — Dbtd. Shuttleworth r. 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

2585a. Article restricting right ol transfer — Con- 
struction.] — Arts.of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as | 
trustee for him. The will was proved by the j 
widow & the iwn only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
^ in order to vest the shares jointly In them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but- 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied : — Held : the traxLjfer could 
be justified under the arts. — Re H^ibson, 
Houghton & Co., [1929] 1 Oh, 300 ; 98 
L. J. Ch. 140 ; 140 L. T. 496. 

2585b. Right to transfer to another 

member of company. — Certain shareholders 
in a private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows : — 

Art. 6 ! The directors may In their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 


V(d. IX — Oompanies. Casn 2628— 2589a. 

ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the direotoro 
is willing to purchase the same at the fair 
value which shall be determined as herein- 
after provided.” Art. 6 1 “In order to 
ascertain whether any member or person 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter c^led ^ the 
retiring member,* shall give notice in writing, 
hei'einafter described as a ‘ sale notice,* to 
the CO. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shfiill be offered 
among the holders of ordinary shares in 
roportion as near as may be to their existing . 
oldings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ” : — Held : there was nothing 
in the language of arts. 6 & 6 which gave i^e 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Dbiavbnnb V . BROADHURS'r, [1931] 1 Oh. 
234 ; 100 L. J. Oh. 112 ; 144 L. T. 342. 

2589a. Finance Act, 1927 (o. 10), 8. 

55,__What amounts to “ Issue “ of shares]-— 
In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
co. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholdem in the new co, those 
who had been shareholders in the old co. 
held less than 90 per cent, of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement & other 
documents was submitted for adjudication, 
the co. contending that the sending of the 
letters of allotment constituted an “ issue ** 
of shares to the original allottees, & that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 


PART in. SECT. 28, SUB-SECT. 14.— 
A. 

2621 i. Oontreui for Bale of BharcB — 
Bef<yre presentation of petition — Whetlier 
t > M . 1 — A share being a itts in personam, 
the mere fact that liquidation has 
intervened cannot, in the absence of a 
clear agreement to that effect, prevent 
enforcement of a purchase of Khares 
ocnoluded at a prior date, the pur* 
chaser taking the chance ol any 
depreciation In market value mean- 
while. — ^Union Share Aoenot Liqui- 
dators V . Hatton, [1027] App, D. 
240.— S. AF. 

PART IIL SECT. 28, SUB-SECT. 16.— 
A. (b) I. 

ta. Pureham in name of infant^ 


Whether complete^ft of shares to infant. 1 
— In 1 920 reap, purohaeod out of his own 
funds shares in a limited co. , 8c directed 
that the shares should bo registered 
in the name of his son who was then 
ten years old. The son attained hla 
minority, In Soots law, in Sept. 1923. 
The share oertificates wero held by 
reap, until July, 1925, when he de- 
posited them with his law agents on 
behalf of the sou. Dividend warrants 
were issued regularly in the son’s name. 
Reap., on behalf of the son, claimed 
repayment for the year ended Apr. 6, 
1925, of the tax aeduot<;d from the 
diviaends on the shares. The Grown 
contended (a) that to make a gift by 
a father to his son effective there 
must be a delivery either to the donee 

26 


or to some third person fpr him : 
(b) that as the son was a pupil child at 
the date of the alleged gift be was 
Incapable of acting or consontlng, & 
that rosp., as tutor of the pupil child, 
was the only person who could act for 
him; (c) that as resp. had dop 
nothing beyond taking the title to the 
shares in the son's name, the ahar^ 
remained under the control & at the 
disposal of reap. The claim wm 
allowed by the General Comr^ who 
held that the shares had boon eff^lvely 
donated to the son & were his sole 
property : an effective donation 

of the shares bad been mode.— Inland 
Rbvbntje Comhs. ®*WimoN, [19281 SjO. 
(H. li.) 42 ; 13 Tax Cas. 780.— SCOT. 
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(c. 10), 0 . 65, were complied with. The 
Oomre. of Inbmd Bevenue decided that ad 
valorem duty waa payable : — Held : the 
allotment letter accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred it, to his nominee 
to be named in the form of renunciation. 
Therefore the Oomrs. were right in claiming 
ad valorem duty. — Oswald Tillotson, lyrn. 
v. Inland Rbvendbj Comes., [1933] 1 K. B. 
134 ; 101 L. J. K. B. 737 ; 147 L. T. 481 ; 
48 T. L. R. 628, C. A. 

AnrwiaJtion : — Reid. Be Walker's Settlement, Royal Exobange 
Aasuranoe v. Walker, 11936] Oh. 667. 

2589b. .] — In 1019 applt. co. 

acquired for cash nearly 42 per cent, of the 
issued share capital of the C. co. In 1936, in 
connection with a scheme for the amalgama- 
tion of the two cos., applt. co. acquired a 
fui’ther 55 per cent, of the issued share 
capital of the C. co. in exchange for the allot- 
ment to the shareholders of the C. co. of 
unissued share capital of applt. co. : — Held : 
the transfers of shai’es which were executed^ 
to carry out the latter transaction were not 
exempt from stamp duty under sect. 55 (1 ) (Bf 
of Finance Act, 1927 (c. 10), since the sub- 
sect. contemplated the acquisition under a 
scheme of amalgamation by an issue of 
* unissued capital of not less than 90 per cent, 
of the share capital of a i existing co. The 
acquisition in this manner of the balance 
required over <&: above shares previously 
acquired for cash to make up not loss than 
00 per cent, of the share capital of an existing 
00 . did not fall within the sub-sect. — Lever 
Bros., Ltd. r, Inland Revenue Combs., 
[1988] 2 K. B. 518 ; [1938] 2 All E. R. 808 ; 
107 L, J. K. B. 009 ; 159 L. T. 130 ; 54 T. L. R. 
892 ; 82 Sol. Jo. 462, C. A. 

2590a. .] — Those in control of 

deft. CQ. were desirous of converting it into 
a private co., & pltfs. were anxious to prevent 
this being done. With this purpose in view 
pltfs. executed 44 transfers, each being a 
transfer of five £1 shares for a stated con- 
sideration of £5. Bach transfer wa« stamped 
Is. (which is the correct duty on a transfer for 
£5), but bore no adjudication stamp. It was 
proved that no consideration money passed, 
that the transfers were not transfers upon 
a sale of the shares. The co. refused to 
register the transfers for the reason that 
they were not duly stamped : — Held : (1) the 
co. was justified in refusing to register the 
transfers. The transfers, not being con- 
veyances on sale, must be stamped either as 
voluntary conveyances, in which case Finance 
(1909-10) Act, 1910 (c. 8), s. 74 (2), required 
that the stamp duty should be adjudicated, 
or under Sched. to the Stamp Act, 1891 
(c. 39), as conveyances or transfers of any 
kind not thereinbefore described, in which 
case that Act required them to be stamped 
10s. ; (2) following Maynard v. Consolidated 
Kent Collieries Corpn, [1903] 2 K. B. 121 ; 
9 Digest 370, 3266, the directors, in con- 
sidering whether the transfer was duly 


stamped, wer^ entitled to go behind the 
consideration stated in the transfer. — C ony- 
bear V. British Briquettes, Ltd., [1937] 
4 AU E. R. 191 ; 81 Sol. Jo. 943. 

2608. Add. Annotation : — Refd. Re Cooper (Cuth- 
bert) & Sons, Ltd., [1937] Ch. 392. 

2637. Add. Annotation : — Refd. Spencer v, Ash- 
worth Partington, [1925] 1 K. B. 589. 

2646. Add. Annotation : — ^Refd. Ellis Trustee ‘ v. 
Dixon-JohDson, [1924] 2 Cb. 451. 

2058. Add. Annotation: — ^Refd. Weld v. Petre, 
[1929] 1 Ch. 83. 

2667a. What amounts to sale.] — Stock 

transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan: — Held: a sale. — Ex p, 
Dennison (1797), 3 Ves. 562 ; 30 B. R. 1162, 
L. 0. 

Annotation : — Apld. Langton v. Waite (1888), L. R. 6 Eq. 

] 66 . 

2669. Add. Annotation : — ^Refd. EUis Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 461. 

268Qa. Whether mortgagee bound to obtain 

best price.] — Senible : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by fading 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor. — Re McMurdo, Penfield v. 
McMurdo, [1902] 2 Ch. 684 ; , 71 L. J. Ch. 
691 ; 86 L. T. 814 ; 60 W. B. 644, 0. A. 

2694. Add. Annotation: — Apld. Weld v. Petre, 
[1929] 1 Oh. 33. 

2708a. No lien conferred by articles of assoola* 

tlon.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

“ the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shajes assigned them in writing 
to reap, as security for money due ; he 
executed no transfer but deposited the share 
certificate with resp. In May 1926, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from bun, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
imder the assignment to a charge in priority 
to the bank’s r^hte under the execution. — 
Bane op N. T. Buttebfibld & Son, Ltd. v. 
Golinsky, [1926] A. C. 733; 96 L. J. P. C. 
162 ; 136 L. T. 684, P. O. 

2705. Add, Annofotton .* — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

2706. Add. AnnotaUon : — As to (1) Dlstd. Bllrby v. 
Wilkins, [1929] 2 Ch. 444. 

2707. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ob. 444. 


PART HI. SECT. 84. SUB-SECT. 6. 

2645 1. WkAAer ^ eomnlete.h- 
OlftB of Bhar«t : — Bela : not complete 
ontU at least the transfers were handed 
to the respeotive transferees. — Com- 


MxssiONBB or Btamps V, Todd. (1984 
K. Z. L. R. S45.— N.X. 

PART m. SECT. 96. 8UB-8BGT. 1.-^ 
sa. Surrender , for eaneeOakicm — 

26 


Failure of eompamy to obeerve \ 
Whether enforceable by infvneHon.}^ 
MoDouoald V. WnsoN, [1938] 3 
D. L. R. 111.— CAN. 
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271 6. Add, Annotation : — Expld. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

2748a. Forfeiture contrary to scheme of arrange- 
ment.] — SRIMATI PRE3MILA DEVI V. PEOPLES 
Bank of Northern India, Ltd., [1938] 4 
All E. R/337, P. 0. 

2769. Add, Annotation : — Dlstd* Re Burradon & 
Ooxlodge Coal Go., Martin’s Bank v. The Co. 
(1930), 23 B. W. 0. 0. 7. 

2798. Add,, Annotation : — Retd. Re Darwen & 
Pearce, Associated Paper Mills v, Barnes 
(1926), 95 L. J. Oh. 487. 

2798a. For what amount — Shares reissued.] — 

(1) Where a co. in pursuance of its arts, of 
assocn. has fqrfeited shares for non-payment 
of moneys due on allotment Sc calls, Sc the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be Uable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold Sc reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bpkcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss sviffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares Sc the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares Sc release him pro tanio in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Oh, IS ; 99 
L. J. Oh. 209 ; 143 L. T. 426 ; [1929 i B Sc 
0. R. 141. 

2799. Add. Annotation : — Retd. Re Darwen Sc 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

2820a. .] — Re Bolton, Ex p. North 

British Artificial Silk, Ltd,, No. 2798a, 
ante. 

2821. Add, Annotation : — Consd. Re Bolton, Ex p. 
North British Artificial SUk, Ltd., [1930] 2 
Oh. 48. 

2822. Add. Annotation : — Apld. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 

2828. After this case add : — 

.1 — See, now, Companies Act, 1929 (c. 23), 

B. 142. 

2838a. Appointment by majority — Validity.] — 

The rule of corpn. law that when a duty is 
delegated to a body of persons those persons 
can act at a meeting does not apply to the 
case of arts, of assocn. of cos. incorporated 
under Oos. Act. 

By Art. 90 a of the arts, of assocn. of a co. 
it was provided as follows ; “ the governing 
directors shall have power from time to 
timq Sc at any time to appoint Sc remove at 
win addition^ directors Sc to define Sc limit 
their powers Sc duties provided that the total 
number of directors shaU not exceed the 
prescribed maximum. Any director so ap- 


pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all questions arising 
the opinion of the governing director or 
directors shall prevail . ** Two out of the three 
governing directors of the co. having, against 
the will of the third, by a resolution purported 
to appoint additional directors : — Bela : on 
the construction of Art, 90 a, the powers 
conferred on the governing directors by that 
article were to be exercised by all of them, 
Sc the resolution was, therefore, invalid. — 
Pbrrott Sc Pbrrott, Ltd. v. Stephenson, 
[1934] Oh. 171 ; 103 L. J. Oh. 47 ; 160 L. T. 
189 ; 60 T. L. R. 44 ; 77 Sol. Jo. 816. 

2839. Add. Annotations : — Distd. Worcester Cor- 
setry. Ltd. v. Witting, ri930] Oh. 640 ; Refd. 

, Re Jones (R. E.), Ltd. (1933), 60 T. L. R. 81. 

2840. Add. Annotation : — As to (2) Apld. Wor- 
cester Corsetry , Ltd. v. Witting, [1936] Ch. 640. 

2841a. .] — ^The arts, of a co. provided (art. 

12) : “ Until otherwise determined by a 

general meeting the number of directors shall 
not be less than two nor more than seven.” 
The arts, also adopted arts. 83 Sc 86 of 
Table A, 1908 Act : — Held : the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of tlie co. in general 
meeting to appoint directors. — Worcester 
OoRSErrRY, I/rD. v. Wittino (1932), [1936] Ch. 
640 ; 105 4 J. Oh. 385, 0. A. 

2844. Add. Annotation: — Refd. Re Jones (R. B.), 
Ltd. (1933), 60 T. L. R. 31. 

2860. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschlld v, 
British Equatorial Oil Co., [1925] Oh. 346. 

2836. Add. Annotation : — As to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 

2879a. .] — (1 ) A private co. was governed 

partly by special ai-ts. Sc partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as ” the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ” qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ” qualified 
persons ” before actual registration. Sc their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director In his place. The retiring 
dii’ector’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, Sc the meeting was 


PART lU. SfiOT. 86« SUB-SECT. 1.— C. 

fb. Fraudulent eaneeOaHon hy com- 
panv — to action — LacAes.f^PAT- 
TKBSoiT V . Vulcan Ison Works. Ltd. 
(B. O.), [1929] 4 D. L. R. 508; an 
meaL (4980J .1 W. W. R. S40 ; 2 

IKLrKMl: 42B.O.R.800.~OAM. 


PART IIL SECT. 27, SUB-SECT. 6.— A. 

m I. Plea of limitation .] — EUBib 

Rovn tf. Standard Aluhunium A 
Brass Works, Ltd. (1F25), I. L. B. 
49 Bom. 715.--4KD. 

PART IIL SECT. 28,BXJME0T, 1.— U. 

S L OmieeUmof t/i/cdaw endhorU* 

ino edteroHon in number.]— -MoBLJumA 

27 


V. Spooner Oils, Ltd., [1934] 1 

W. W. R. 255.- CAN. 

PART III. SECT. 28. SUB-SECT. 1.— D. 

0. Add “ varied, 38 O. L. K. 414 ; 
33 D. L. R. 487/' 

PART III. SECT. 28. SUB-^ECT. 2.~A . 
s. Add ** varied, 9 A. R. 820.** 
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adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
As elected in his place c — Held : as the 
adjourned meeting was merely a continuation 
of the orlg^l meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, As Table A, art. 82, had no 
application. (3) Serrible : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation As the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — Spencer v. 
Kennedy, [1926] Ch. 126 ; 96 L. J. Ch. 240 ; 
134 L. T. 691. 

Annotation :--As to (3) Dbtdi Holt v. Catterall (1931), 47 
T, L. R. 332. (I am not aatisfled that Mr. JusHoe 
Astbubt, by hiH remarkB at p. 135, meant to say anything 
of the kind, per Mauouam, j.) 

2889. Annotations : — For “ Howard v, Sadler, 
[1896] 1 Q. B. 1 ” read “ Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election-^ 
Tlransfers not registered until after election.}—' 

Spencer v, Kennedy, No. 2879a, ante. 

2905. Add the following paragraph : — 

(3) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
• liable to contribute in respect of those shares. 
They were taken, &, s it seems to me, 
improperly taken, as paid-up shares, but the 
same' principles which apply, to the 100 
shares apply, as I think, to these shares also 
(Turner, L.J.). 

2922. Add, Annotations : — Refd. Biddulph <fe Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 96 L. J. Ch. 676 ; Be Farrer 
(T. N.), Ltd., [1937] Oh. 852. 

2944. Add, Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 863 ; Be Etic, 
[1928] Ch. 861. 


2965a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of d^. co., 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, A: sealed 
appointing pltf. ** overseas director ” at a 
salary of £1 ,800 a year. Pltf. proceeded over- 
seas performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
ap‘eement : — Held : the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement. — Kerr v. 
Marine Products, Ltd. (1928 ), 44 T. L. R. 292. 

2972. Add, Annotations : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268 ; Henry v. 
Poster (Arthur), Henry v, Foster (Joseph), 
Hunter V. Dewhurst (1931), 145 L. T. 226. 

2973. Add. Annotation: — As to (2) Refd. Henry 
V . Poster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 226. 

2977. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 68. 

2988a. Remuneration dependent upon determina- 
tion of proportions by directors.] — Knight 
V . World Barter As Trading Co., IjTd. 
(1936), 79 Sol. Jo. 214, 0. A. 

2996. Add. Annotation: — Refd. Be Farrer (T. N.), 
Ltd., [1987] Ch. 352. 

3005. Add. Annotations : — Generally ^ Refd. Knight 
V . World Barter As Trading Co. (1934), 78 
Sol. Jo. 840 ; Re Porter (William) & Co., 
[1937] 2 All E. 11. 361. 

3014. Add, Annotation : — Distd. Williams v. 
Barton, [1927] 2 Ch. 9. 

3022. Add. Annotation : — Refd. Re Porter (Wil- 
liam) & Co., [1937] 2 All E. R. 361. 


PART HI. SECT. 28, SUB-SECT. 2.— 

•d. SJutres not required to he held in 
ou»n right — How farocneficidl ownership 
necessary — Effect of hankruptcv.h—Aji 
insolvent, who is registered as a member 
of a oo. in resnoot of shares therein, is 
the holder of the shares & is the person 
who must be taken to be referred to in 
an agreement or an art. which declares 
the tenure of the managing director 
to depend on his being the holder 
of shares.** In this respect there is 
a dlstinotioii between the words 
“ holder ** & “ holder in his own right.** 
— Re Cjlmberwkll Motors Pty., Ltd., 
[1920] V. L. R. 539 ; [1920] Argus L. R. 
421.-~AUS. 


PART HI. SECT. 28, SUB-SECT. S.—A. 

2958 ii. Director cuUing as 

secretary-treasurer.] — Held : Cos. Act. 
R. S. A., 1923 (o. 150). Table A, art. 64. 
did not deal with the remuneration of 
a seoretary-treoisuror, performed by 
one who was also a director. — Ander- 
son V. HifiBBEBT Paint & Varnish 
CJo., LTD/TAlta.). 11927) 3 W. W. R. 
809.— CAN. 


2958 ill. OraluUy — Not by 

way of remwMroHo/n for services ,] — 
Bye-laws passed by the directors of 
deft. 00 .. & said to have been oondrihed 
by the shareholders at a special general 
meeting, providing for the t^ansf^r by 
deft, oo; to the three individual defts. 
of shares in another oo, as remuneration 
for past servioes as direotore & offleers, 
were attacked in this action by share- 


holders In deft. oo. : — Held : there was 
no amoment binding on deft. co. to 
pay for the services rendered by the 
oo-detta & the payments provided for 
in the bye-laws must bo treated as 
gratuities. — L dmbjcrs v. Fbetz, [1929] 
1 D. L, R. 51 ; 63 O. L, R. 190.— CAN. 

PART 111. SECT. 28, SUB-SECT. 3.— 
B. (a). 

0 i. Services requirina expert dt 
technical ^vioirleci^e.];— Where the sor- 
vloes of a director old not fall within 
the scope of the ordinary unpaid duties 
of director, but were of a highly 
technics 1 character, & the proper con- 
duct of the business required expert & 
U^chnical knowledge which it was not 
easy to obtain : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Durost v. Home- 
Mixed Fertilizers, Ltd., [1924] 4 
D, L. R. 241 ; 61 N. B. R. 357.— CAN. 

PART HI. SECT. 28, SUB-SECT. 3.— 
B, (d). 

L ,) — Two of the directors 

of an Alberta oo. who, at the time in 
question, owned in the aggr^grate aU 
but 40 of its 1.000 IssueA shiu^ dt 
who managed it« business virtually 
as a partnership, agreed to, & did, pay 
themselves a bonus, in cash & in shares 
owned by the oo., as extra remuneration 
for their servioes. Under the arts, of 
assoon. the bonuses in question could 
have been authorised by the direotore 
of the 00 . The omy remaining 
.^director on learning of the arrangement 

28 


approved of it ; & it appeared that all 
the shareholders had been willing that 
all the business of the co. should be 
carried on Y)y said two directors without 
consultation with the shareholders. 
The payment of the bonuses was not. 
however, authorised at a directors* 
meeting or by a resolution signed by 
the directors : nor was any share- 
holders* meeting held to pass on it, & 
it was not proven that both of the two 
remaining shareholders other than the 
directors had individually assented 
thereto. Subsequently under an agree- 
ment to wliich the oo. was a party, 
deft. C., one of said two directors, 
sold his shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid, 
lo an aotloD by the co. to compel the 
return of the shares received by C. 
as such bonus or for damages in lieu 
thereof : — Held : in the absence of a 
directors* meeting or reaolution signed 
by the directors, the payment of the 
bonuses was invalid, Sc the co. was 
entitled to judgment. — Gray Sc Farr, 
Ltd. V, Carlile, [1931] 2 W. W. R. 
526 ; 3 D. L. R, 785 ; affd.» [1932J 1 
D. L. R. 391,— CAN. 

PART III. SECT. 28, SUB-SECT. 8.— C. 

8019 i. Add “ varied, [1902) A. O. 83.** 

Bin. Increase of lidbUiHes — Mortgaqe 
— Fraud on creators — UWra vires.) — 
Plain. Ltd. (Trustee) v. Ksnlry 
& Royal Trust Oo.. (19311 1 D. L. R, 
468: 66 O. L. R. 179; affd., [1931] 
S P. L. R. 801 ; O. R. 75 ; 12 a B. B. 
492.— CAN. 
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3025s. Company thereby Induced, to carry 

on business.]— F. was the governing dii’ector 
of a limited co. In Feb. 1934, at F.*s sug- 
gestion, a resolution was passed by the 
directors that no fees should be paid to the 
directors from Oct. 1, 1933, until it should be 
resolved otherwise. A minute of this resolu- 
tion was read & confirmed on May 7, 1934, 
& it was acted upon by the co. F. having 
subsequently become bkpt., & the co. having 
passed a resolution that it be voluntarily 
wound uj), the trustee in F.’s bkpcy. sought 
to prove in the liquidation for F.’s fees as a 
director subsequent to Oct. 1, 1933 : — Held : 
the resolution was not a mere act of bene- 
volence on the part of the directors, but was 
intended to induce the co. to carry on its 
business, the co. having carried on its 
business in reliance on the resolution, no 
claim could now be made by a director in 
respect of his fees subsequent to Oct. 1, 1933. 
— Re Porter (William) & Co., Ltd., [1937] 
2 All E. R. 361. 

3038. Add, Annotation : — Consd. British America 
Nickel Corpn. t>. O’Brien, [1927] A. C. 369. 

3055a. Tranfer to director of overpayments 

made to vendor by company — Discretionary 
trust lor sale.] — Kirby v. Wilkins, No. 2462a, 
ante, 

3059. Add, Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3059a. .] — (1) The manner in which the 

work of a co. is te be distributed between the 
board of directors <fe the staff is a business 
matter to be decided on business lines. The 
larger the business carried on hy the co. 
the more numerous & the more important the 
matters that must of necessity be left tc the 
managers, the accountants, & the rest of tne 
staff. 

(2) In ascertaining the duties of a director 
of a CO., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts, 
of assocn., distributed between the directors 
&> the other officials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (h) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 


ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of Ids knowledge ^ experience ; in other 
words, be is not liable for mere errors of 
judgment ; (d) he is not bound to give 

continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so ; (e) in 

respect of all duties which, having regard to 
the exigencies of business Sd the arts, of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the rejj^ar way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signature of the cheque ; & where a cheque 
h^ to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques t/O an ag^egate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(6) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 


PART III. SECT. 28. SUB-SECT. 4.— A. 

8028 i. Riaht to act as director — Attend- 
ance of meetings — Conviction for criminal 
offence.y—'BosK v. Woods, [1926] 1 
D. L. R. 1186 ; 36 B. C. R. 466.— CAN. 

3029 1. Rigid to act as director — Right 
to injunction .] — An Injnnction may be 
granted on tbe application of a dir^tor 
restraining pltf.'s co-direotors from 
wrongfully excluding him from act- 
ing as a director. — S abat Chandra 
Cbakravabti V. Tabah Chandra 
Chattebjxb (1924), L L. R. 61 Calc. 
916.— IND. 


PART lit. SECT. 28. SUB-SECT. 4.— B. 

3089 11. .1 — R., In his lifetime- 

while acting in the capacity of managing 
director of a Joint stook oo*. used 
moneys of the oo. in commercial 
adrentuTes & other investments for 
his personal gain & profit. After'R.'s 
death his exors. paid back to tbe oo. 
the principal money so used, but 
declined to account for the profits 
which R. had derived from tbe use 
thereof ffeld .* as R. was to be 


regarded as a trustee of tbe co.*s 
moneys, his executors were liable to 
the 00 . in respeot of such profits, which, 
or tbe equivalent interest, must be 
paid over to the co. — Rooerb Hard- 
ware Co. V. Rogers (P. E. I.) (1913), 
12 K. L, R. 493 ; 10 D. L. R. 

641.— CAN, 

3089 lii. Shares acquired in new 

company by shareholder director — Paid 
for out of assets of old company in 
luruidation.] — Chandler & Massey v. 
Irish (1911). 20 O. W. R. 649 ; 3 
O. W. N. 383 ; 25 O. L. R. 211.— CAN. 

b I. To other directors.] 

— Sale by a director of his shares in 
good faith to other directors Is not an 
act of misfeasance. — Richards & 
Co.’s Trustee v. Coutlson, [1937] 3 
D. L. R. 304 ; O. R. 668.-^AN. 

d 1 . .}— Pltf.. who 

was a director & vice-president of deft. 
CO., acted as its solr.. although not 
formally impointed as such, in a great 
number of matters. & was consulted. 
8 l his advice sought, by his oo-dfrectors 
8c tbe officers of the co. His co- 
directors were aware of bis so acting. 
& he was paid substantial amounts on 

29 


account of the legal services rendered 
from time to time. He sued on on 
account for legal services rendered : — 
Held :■ he could hot recover ; his 
position as director of the co. Incapaci- 
tated him from engaging as Its soir. — 
Cape Breton Cold Storage Co., 
Ltd. V. Rowlings [1929J 3 D. L. R. 
577 ; 8. C. R. 603; revg., [1929] 2 
D. L. R. 619 ; 00 N. 8. R. 460.— CAN. 

3066 I. BenefUs of contract 

diverted to directors, }-^onsolidated 
Coal Co., Ltd. v. Bio Chief Wood- 
yard, liTD. & MacFaklane, [1934] 
2 W. W. R. 433 ; 3 D. L. K. 668 ; 
48 B. O. R. 241.— CAN. 


PART in. SECT. 28, SUB-SECT. 4.- C. 

8058 1. Reasonable diligence .] — 

In dlscbargriug his duties, a director 
must act honestly & must exercise such 
degree of skill & diligence as would 
amount to the reasonable care which 
an ordinary man might be expected 
to take in the circumstances In his own 
behalf. — Govind Nakayan v. Rano- 
NATH Gopal (1929), I. L. R. 64 Bom. 
226.— IND. 


J.S. 
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far as the arts, of assocn. may justify him in 
delegating that duty to others. 

(0) Before presenting their annual report 
& balance sheet to their shareholders, dc 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & inveAments prepared for their 
own use & information, dc ought not to be 
satisfied as to the value of their oo.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished dc honour- 
able, nor 'inth the expression of the belief of 
their auditors, however competent ds trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purclmse 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the cp. 
in daily attendance at the office of the ecu, 
such as the manager, accoimtant, or seci^e- 
tary. 

(8) A co.’s stockbrokers, however respect- 
able Sc responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities mus.^ of necessity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper Sc usual safe keeping. 

(9) A director is not responsible for de- 

claring a dividend unwisely. He is liable if 
he pays it out of capital, but the of 

S roving that he has done so lies upon the 
quidator who alleges it. 

Art. 150 of the co.’s arts, of assocn. 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively ; — Held : (10) an act, 

or an omismon to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing Sc intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty. Sc there- 
fore to negligence, he is not guilty of wilful 
neglect or d^ault unless he Imows that he 
is committing. Sc Intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
office in the oo., Sc availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
Sc in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(IS) The measure of the auditor’s re- 
sponsibility depends upon the terms of bis 


engagement. There may be a special con- 
tre^t defining the duties Sc liabilities d the 
auditors. If there is, then that contract 
governs the questimi. The arts. wiU, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agre^caent or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) l^ct. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given Sc explanations ftimished 
to them, so that there is abundant scope fmr 
discretion. Art. 150 is not in confiict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indinerent failure to ask for 
information on matters which call for further 
explanation. 

U^) An auditor is not justified in omitting 
to make personal inspection of securities 
that are m the custody of a person or 
CO. with whom it is not proper that they 
should be left, whenever such persontd 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the oo. are not in proper custody, 
it is his duty to require that the mattei be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, Sc this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
CO., etc., is trustworthy, or, as it is sometimes 
put, respectable, Sc further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co.. Sc accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, Sc did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders ; — 
Held : (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auffitors honestly Sc carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, Sc 
art. 1 50 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in which they were misled Sc deceived. 
Sc their reports to the board suppressed, by 
the chairman of the co., (a) desmbed large 
sums of monev left in the hands of the co.’s 
stockbrokers Sc lent to the general mailer 
of the CO. as Loans at call or short notice,” 
** Loans ” or ” Oash at hand Sc in bank ” ; 
(5) failed to discover that .the oo.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the dose of the co.’s financial year, 
of Treasury Bills which in fact jiever came 
into the possession of the oo. & were sold 
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immediately the new flnanoial year had 
opened : — Held : (18) they were not guilty 
of any bleach of duty as auditors. 

(19) Sect. 215 is a procedure sect, only & 
creates no new or additional liability. — Re 
Omr Squitable Fma Insurance Oo., Ltd., 
[1926] 1 Oh. 407 ; 94 L. J. Oh. 445 ; 133 
L. T. 620 ; 40 T. L. R. 863 ; [1926] B. & 0. R. 
109, 0. A. 


dnnotoHoru : — As to (10) Diitd. Re City of London Insoe. 

wMd. Re Mtmton. Munton t\ 
West, [19271 1 Oh. 262; Jf2e Windsor Steam OoalCo. (1901), 
I ^ VIokenr, Vlokory v, Stephens. 
(19611 1 672. As to VlS) Retd. Henry e. Poster 

(Arthnr), Hen]^ o. Foster (Joseph), Hxinter v. Dewhurst 
(1931), 145 L. T. 225. 


3060a. : .] — Re Otty Equitable 

PmB Insurance Oo., Ltd., No. 3059a, ante, 

3062. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Oh. 407. 

3063a. Proper & honest performance of 

duties.] — Re City Equitable Pirb Insur- 
ance Co., Ltd., No. 3059a, ante, 

306Sb. Reliance on chairman — Accuracy of 

balance-sheet.] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3069a, ante, 

3065. Add. Annotatvm : — Consd. Bell v. Lever 
Bros., Ltd. (1931). 146 L. T. 268. 

3068. For “ Signature of cheques to com- 
pany's prejudice " read ** Signature of 

cheques — To company's prejudice." 

3068a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3069a, ante. 

3071. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 


3077. Add, Citation : — previous proce^idingfff svh 
nom. Re South Essex Gas Light & Coke 
Co., Ex p. Stears (1869), John. 480. 


S092a. Act by two directors for benefit of one 

— No right to contribution.] — Where two 
directors of a limited co. join in signing a 
cheque whereby a part of the co.*s funds is 
used for a purpose not authorised by the 
arts, of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he caunot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used. — Walsh v. 
Bardslby (1931), 47 T. L. R. 504. 


secretary & for the benefit of the co. to two 
subsidiary cos. The secrotaiy was also the 
secretary of the subsidiary cos. At a meeting 
of the directors of the co., at which there was 
no independent quorum, the co. purported 
to confirm some of the advances as having 
been made for its benefit Sc they were so 
treated in the books of the co. The co. 
subsequently went into voluntary liquida- 
tion*: — Held : the director was not entitled 
to recover the money so advanced. The 
secretary had no power to borrow on beiialf 
of the co. & the co. could not be held liable to 
repay money paid for its benefit at the request 
of its secretary ; the request not having been 
made or confirmed by a properly constituted 
meeting of the directors, the co. did not know 
of Sc acquiesce in the payments being made 
for its benefit. — Re Cleadon Trust, I/td., 
[1938] Ch. 600 ; 107 L. J. Ch. 218 ; 169 

L. T. 328 ; 54 T. L. R. 74(i ; 82 Sol. Jo. 414 ; 
ajSTd., [1938] 4 All E. B,. 518, C. A. 

3105a. Payment of rates due from company — 
Right to stand in place of overseers.) — The 
dir^tor of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor 
Sc to use all remedies, Sc^ if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due Sc payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209. — Re Lamplugh Iron Orb 
Co., [1927] 1 Oh. 308 ; 96 L. J. Oh. 177 ; 136 
L. T. 601 ; [1927] B. & 0. R. 61. 

3107. After this case add : — 

.] — See, now, 1929 Act, s. 162. 

3109. Add. Annotationa : — Refd. British Insulated 
Sc Helsby Cables v. Atherton, [1926] A. C. 2()5 ; 
Re Golomb & Porter Sc Co.’s Arbitration 
(1931), 144 L. T. 583 ; Re Lee, Behrens Sc 
Oo. (1932), 48 T. L. R. 248. 

3109a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 


3100a. Money advanced at request of 

secretary.] — One of the directors of a co. 
advanced money at the request of the 


8112a. Necessity for board-meeting.] — 

Re Athbn^um Life Asscb. Society, Ex p. 
Eagle Insce. Co., No. 4094a, post. 


8062 i. Standard of dUgeTice — Reliance 
on company*s officials — Where no around 
for suspieton — Examination of com- 
pany*s oooks.\ — Re Looan (H. J.) Oo. 
(Out.), [19261 2 D. L. R. 946 ; 7 

C. B. R. 326.--CAN. 

a. Add •• varied, 38 0. L. R, 414; 33 

D. L. R. 487.'* 
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8075 i. Capaeitv to contract — Ckneral 
rule.] — A director has a right to con- 
tract with the oo. subject to certain 
qoaiifloations involving oasee of mis- 
representation, bad faith or secret 
profits, 8c not where ordinaiy relation 
of employer Sc employee exist. The 
ordizuuy objections to snob oontraots 
do not apply where all the shareholders 
were dirMtors, as no qneetlon can arise 
as to directors prejadiclng the rights 
of the shareholders. — D ubost v. Homx- 
Mixeo Fbbtilisbbs, Ltd., [19241 4 
D. L. R. 241 ; 51 N. B. R. 857.--OAN. 


8076 iii. .1 — Canadian 

Quaranteb Trust Oo. v. Young. 

n l D. L. R. 256 ; [1932] 3 

. R. 671.— CAN. 

PART III. SECT. a8.SUB-SE0T.4.— F. 

•g. Expenses of rebutting charge of 
fraud.] — Expenses Incurred by a 
director in defending himself a^nst 
a charge of fraud as a director are too 
remote to form the subject of Indemnity 
either under an indemnity clause in the 
articles, or at common law. — T obiCLIN- 
soN r. Liquidatobs of Scottibh 
Amalgamatbd Silks, Ltd., [1934] 
S. O. 85.— SOOT. 

sk. Expenses of defence against charge 
of /mud.]— An indemnity clause in the 
articles of a oo. provided for the 
lodemnilloatlon of any director against 
all losses Sc expenses which be might 
incur by reason of any act done oy 
him as director. 

31 


The co. went Into voluntary liquida- 
tion, Sc thereafter a director was 
indicted & tried for alleged fraud In 
relation to acts done by him as director 
prior to the date of the liquidation, the 
ebar^ being that he had Issued a 
fraudulent prospectus, 8c had fraudu- 
lently misapplied funds of the oo. 
He was acquitted ; Sc thereupon he 
lodged a claim In the liquidation for the 
expenses incurred by him In his defence. 
The liquidators rejected his claim : — 
Held: he was not entitled to his 
expenses either under the indemnity 
clause or at common law, in respect 
that expenses Incurred in defending 
himself against an alleration that he 
did something, which he did not In 
fact do Sc which it was not bis duty to 
do, were not expenses incurred by him 
as a director or as an agent of the co. 
In the discharge of his duties. — ^Tom- 
linson V. Scottish Amalgamatcd 
Silks, Ltd. (Liquidatobs), [1936 J 
S. O. (H. L.) 1.— SOOT. 
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8126a. Adoption of balance sheet — Inolud^ 
directors’ fees.] — Balance sheets including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
up of the CO. appct. put in a proof for £950 
in respect of directors* fees. The liquidator 
rejected the proof to the extent of £360, 
allowing only £600 on the ground that all 
directors* fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat, limitations. 
T^e directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £360 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 : — Held : (1) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors* fees, does not bind the co. to pay 
^ those fees ; (2) a balance-sheet so adopted *& 
signed by directors pursuant to Oos. Act, 
1908, s. 113, is not a written promise by the 
co. or its agents to pay the directors’ fees. — 
Re Coliseum (Barrow), Ltd., [1930] 2 Oh. 
44 ; 99 L. J. Oh. 423 ; 143 L. T. 423 ; [1929- 

' 30] B. & 0. R. 218. 

3126b. Payment to (lirect^»r personally.] — Olay 
Hill Brick Co., IjTD. v. Rawlings, 

(1938] 4 All R. R. 100 ; 1.59 L. T. 482 ; 82 
Hoi. Jo. 909. 

3127a. Delegation of duty .] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante, 

3128a. Safe custody of company’s securities — 
Delegation of duty — Securities with company’s 
stockbrokers .] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante, 

8150a. Debt owing by ordinary directors — Action 
by permanent directors.] — Defts., who were 
directors of & wore indebted to pltf. co., 
agreed to Terms of Settlement by which 
{inter alia) the first deft, should resign his 
office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts., 
with throe others, should be ordinary 


directors, that the co.’s articles should be 
altered so as to provide that defts. should 
have no control over, & have no right to 
vote in respect of, their debts, that an 
accountant should certify the amoimt of the 
defts.* liability, that the dividends payable 
to defts. should be retained by the co. on 
account of those debts, which, however, were 
not to be called in for twenty years, & that 
these terms should be embodied in an agree- 
ment imder seal & sanctioned by special 
resolutions of the co. Special resolutions 
embodying that agreement were thereafter 
passed which provided also that the ordinary 
directors should have no right at directors* 
meetings to vote in respect of the co.’s 
financial affairs, & that with regard to other 
business they were to have only such rights 
of voting & control over the management as 
might be conferred upon them by the per- 
manent directors. An accountant prepared 
a balance-sheet which showed the amount 
due to the co. by each of the two defts., & 
that balance-sheet, which was signed thus : 
“ Peter Shaw, John Shaw, Directors,** was 
adopted at a general' meeting of the co. at 
which defts. were present. 

The agreement imder seal containing the 
above Terms of Settlement was sealed by the 
co., but defts. having declined to execute it, 
as they objected to certain of its terms, the 
permanent directors, at a meeting to which 
none of the ordinary directors was summoned, 
resolved that instructions be given for writs 
to be issued against defts. for the recovery 
of the debts owing by them, & although by 
a resolution passed subsequently by the share- 
holders at an extraordinary meeting of the 
CO. the chairman was directed to discon- 
tinue proceedings, a writ was issued against 
each deft, claiming the amount as “ found & 
admitted by deft, to be due to pltfs. as shown 
by pltfs.* balance-sheet.” To these actions 
defts. pleaded that they had been brought 
without proper authority, & they denied that 
the alleged or any account was stated between 
pltfs. & them: — Held: (1) as to authority 
to bring the actions : per Greer, L.J., imder 
the co.’s articles the power to give instructions 
for the bringing of the actions was vested not 
in the directors generally but in the per- 
manent directors, whose decision could not 
be overridden by the mere resolution of the 


PART III. SECT. 28, SUB-SECT. 5.— A. 

3115 1. Exercise of poyoer a — Control 
by members .) — The dirootors of a oo. 
constitute Its governing: & managing 
body, & except to the extent that their 
powers are expressly restricted by 
statute or the arts, of assoon. or other- 
wise, they possess authority to exercise 
all the powers of the oo.. subject to 
the control of the shareholders. — Mid- 
West Collieries, Ltd. v. MoEwen- 
[1926] 2 D. L. R. 529.— can. 


3116 11. Effect of specifying 

method in articles.] — (1) For the purpose 
of binding a oo. in its corporate capacity 
Indlvidufid assents of directors or share- 
holders given separately are not 
equivalent to the asmut of a meeting. 

(2) Where the arts, of assoon. of a 
oo. authorise a certain method of pro- 
cedure by the direotors as the equiva- 
lent of a formal meeting there is by 
implication a denial of the validity of 
any other procedure other than a 
meeting. — Toronto General Trusts 
OORPN. V, Oarul^ [19311 3 W. W. R. 
671 ; 26 Alta. L. ll 374.— CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 
C. (a). 

d i, 5?. P. Re Paoifio Coast Coal 
Mine^ Ltd. & Hodges (B. C.), [1926] 
4 D. t. R. 769 ; [1926) 3 W. W. R. 
378.— CAN. 

•1. Contract not authorised by all 
directors.) — Where L., a director of 
deft, oo., purporting to act on behalf 
of the co., agreed with pltf. to enter 
into a lease, & the directors neither 
authorised L. to enter into the agree- 
meat nor expressly ratlfled bis action : 
— Held the oo. was not bound by the 
agreement. — Lego & Co. v. Premier 
Tobacco Co., [1926] App. D. 132.— 
S. AF. 

PART III. SECT. 28, SUB-SECT. 5.— 
C. (d). 

8132 L Necessary formalities.) — Where 
the direotors of a oo. had power to 
borrow & mortgage : the 

E resident Sc managing director were, 
y vlrtne of their offices, primd fade 
proper offloera to execute mtges., Sc the 
mt^., whloh hflkd the common seal of 
the oo. attached. Sc was executed by 


the president Sc managing director, was 
properly executed. — C anadian Bank 
OF Commerce v. Smith (1911), 17 
W. L. R. 135 ; 3 Alta. L. R. 299.— CAN. 

3182 ii. .] — Where a mtgo by 

a oo. had the soaJ of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, Sc of M., 
assistant secretary, there being no 
appointment provM authorising M. 
as an assistant secretary, or otherwise, 
to ste the mtge., or authenticate the 
affixing of the seaf: — Semhle : the 
execution was bad. — I nnbb Sc GRirriTH 
V. Cakusbon Valley Land Co. (B. C.), 
[19191 I W. W. R. 752.— CAN. 

8183 i. Mortgage to directors.) — Set 
aside at instanoe of simple contract 
creditors of the co. — Northern 
Eleotrio Sc MANurAoruRiNO Oo.. Ltd. 
V. Cordova Mines, Ltd. (1914), 31 
O. L. R. 221 ; 6 O. W. N. 210.— CAN. 

8133 ii. .1 — Qrbknstrbet v, 

Paris Hydraulic Oo. (1874), 21 Or. 
229.— CAN. 

PART HI. SECT. 28, SUB-SECT. 5.— 

0 . (•). 

t Add varied, 9 A. R. 620.*' 
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shareholders, & therefore that the bringing 
of the actions was duly authorised ; per 
Slessbr, L.J., the bringing of the actions 
was not authorised, as authority to do so 
could not be given at a meeting of directors 
to which the ordinary directors were not 
summoned ; per Roche, L.J., as a rule 
objection to the right to bring an action 
should be taken, not at the trial but by 
interlocutory motion or summons, & if that 
course is not followed, the ct, should not 
entertain an application at the trial to dis- 
miss the action, but where want of capacity 
or authority to sue plainly appears at any 
stage the ct. may order the action to be 
struck out. In this case, however, the ct. 
had not with regard to matters of fact the 
information necessary for deciding whether 
effect should be given to the objection to the 
competency of the actions & the objection 
therefore failed ; (2) as to the cause of action 
relied upon : by the whole ct., the balance- 
sheet was not an account stated involving 
a fresh promise by defts. to pay the amounts 
debited to them therein, inasmuch as it was 
signed by them not animo contrahendi but 
in performance c f theii* duties as directors. — 
Shaw (John) Sons (Salford), Ltd. v. 
Shaw, [1935] 2 K. B. 113 ; 104 L. J. K. B. 
649; 153L. T. 246, 0. A. 

3157a. Presumption of authority.] — Pltfs- 

were a firm of fruit brokers. Defts. ife the P. 
Co. were two cos. engaged in tbe fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to ** delegate any of the powers 
for the time being vested in the dh. ctors.’* 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration I 
of pltfs. advancing a sum of money to the 
P. Co., pltts. should have the right to sell 
on commission all the fruit Imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.* 
fruit as well as of that of the P. Co. as security 
for the advance, M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., & pltfs., treating that as a suflficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts,* arts, or that they incorporated 
Table A : — Held : whether the agreement 


was to be treated as having been made by 
M. as an ordinary “ director ” of deft, co., 
or by the secretary as “ agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
CO. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. k, the secretary 
respectively occupied op were held out by the 
co. as occupying. — HouanTON & Co. v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
240 ; 90 L. J. K. B. 26 ; 130 L. T. 140, 0. A. ; 
affd. on other grounds^ [1928] A. 0. 1, H. L. 

Annotations : — As fo (1) Consd. KrodltLank Cassel (4. m. b. H. 
V. Schonkors, [11)27] 1 K. B. 820. Dbtd. Britidh Thomson- 
Iloustoii Co. V. Foderutod Kuropeaii Bank. Ltd., [1032] 

2 K. B. 176. Reid. Liffffott (LIvcitooI) v. Banslays Bank 
(IU27), 137 L. T. 443 ; NewHholme Hoad Transport & 
General Insco., [1929] 2 K. B. 356. O enerally. Retd. Evnun 
V. Employers' Mutual Insurance Association, Ltd., [1936] 
1 K. B. 505. 

SIGO. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1029] 2 Ch, 68. 

3160a. ,] — A CO. is bound in a matter intra 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
CO., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — Parker & Cooper, 
Ltd. V. Reading, [1920] Ch. 975 ; 96 L. J. Oh, 
23; 130 L. T. 117. 

Annotation : — Reid. E. B. M. Co. v. Dominion Bank, [1937] 

3 All E. K. 555. 

3162. Add, Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 309. 

3166. Add. Annotation : — Dlstd. Watson v. Davies, 
[1931] 1 Ch. 455. 


PART 111. SECT. 28. SUB-SECT. 5.--E. 

r i. Must be with fuU knowledye 

of transaction.] — Hindustan Assub- 
ANCB & Mutual Bbnkfit Society, 
Ltd., Lahobb t>. Ehalsa Bank, Ltd., 
Gujbanwala (1927), I. L. R. 9 Lab. 
360.~IND. 

d 1. .) — Davison v. Viokkrt's 

Motors, Ltd. (1926), 37 C. L. R. 1.— 


PART III. SECT. 28, SUB-SECT. 6.— A. 

g i. r,] — B. C. Timber Industries 

Journal, Ltd. v. Black, (19341 2 
W. W. R. 161 ; 3 D. L. R. 31.— CAN. 

tk. Personal liabUUy — Wrong com- 
mated by company.] — A dlroctop of a 
CO. who is a party to a fraud or other 
wrong conunlttM by the co. is 


personally liable . for the damage 
caused thereby. — Johnson v. Sollo- 
WAY, [1932] 1 W. W. R. 481 ; 45 

B. 0. K. 420 ; revsd. on other gronndst 
[1934] 2 D. L. R. 241. P. C.— CAN. 

PART III, SECT. 28, SUB-SECT 6.— 
B (a). 

■o. Misrepresentation of unauthorised 
sales agent.] — Directors of a corpn. are 
not liable for misrepresentations of a 
sales agent unauthorlsediy marketing 
its securities or for statements In a 
prospectus not issued under their 
authority, — G hapman v. Wauuen, 
[1936] 2 D. L. R. 157 ; O. R. 145.— 
CAN. 

PART IIL SECT. 28. SUB-SECT. 8.— 
B. (d). 

• 1. Essentials.] — A conviction 


under sect. 414 of the (Mminal Code 
which deals with false statements by 
directors & promoters of cos, can only 
bo secured if proof is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 
so but false to the knowledge of the 
accused, & (3) made with intent to 
defraud.— R. v. Bowen (1930), 43 
B. C. R. 507.— CAN. 

PART III. SECT. 28, SUB-SECT. 8.— 

C. (b). 

tm. Commission.] — Cos. Act, 1908, 
8. 67, does not authorise tbe directors 
to make presents of the oo.'s capital in 
tbe guise of commission. Such presents 
are uUra vires of the directors, & re« 
eorerable by the co. — Wairaksi, Ltd. 
V. Cleave, [19251 N. Z. L. E. 624.— 
N.Z. 
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8201* Add, Annotatwn : — Retd. Re Btio, [1928] 
Oh. 861. 

8216. Add, AnnotaMon: — Reid. Parker & Cooper 
v. Reading, [1926] Oh. 975. 

8231. Add, Annotation: — Reid. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

8240. Add, Annotation : — Reid. A.-G. v, Goddard 
(1929), 98 L. J, K, B, 743. 

8248. Add, Annotation : — Reid. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

8249. Add, Annotation : — ^Apld. Re Home & 
Colonial Insce. (1929), 45 T. L. R. 658. 

8250. Add, Annotation : — Aa to (2) Reid. Kerr v* 
Marine ^oducts (1928), 44 T. L. R. 292. 

8262. Add, AnnotaMon: — Refd. Re Home & 
Colonial Insce. (1929), 46 T. L. R. 658. 

8257. Add, Annotaiiona : — Apld. Parker & Cooper 
V, Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292 ; Re Lee Behrens & Co. (1932), 
48 T. L. R. 248. 

8269. Add, Annotation : — Coned. Lever Bros., 
Ltd. V, Bell (1930), 47 T. L. R. 47. 

8261. Add, Annotations Generally t Refd. Re Etic, 
[1928] Oh. 861 ; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

8280a. Directors relying on chairman*s assur- 

ance as to value of assets.] — Re City Bquit- 

’ ABLE Fibb Insurance Co., Ltd., No. 3069a, 
ante, 

8282a. Dividends paid out of capital.] — Re City 
Equitable Pirb Insurance Co., Ltd., 
No. 3059a, ante, 

8284. Add, Annotation : — Aa to (3) Apld. Re A 
Debtor. [1927] 1 Oh. 410. 


8285. Add, AnnotaMon : — Aa to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

8287. Add, AnnotaMon :^Oenerallyt Refd. Re Home 
Sc Colonial Insurance Co., [1930] 1 Oh. 102. 

8291. Add, AnnotaMon : — Apld. Re City Equitable 
Fire Insce., [1926] Oh. 407. 

8805. Add, Annotation : — Aa to (2) Consd. E^by 
V. Wilkina, [1929] 2 Oh. 444. 

3820. Add, Annotation ;-^Apid. British Ruasian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

8827. Add, Annotation : — Distd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v, 
Crowther Sc Osborn, [1924] 2 Ch. 33. 

8827a. .] — The directors of a co. C€tn- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors Sc shareholders of 
the infringing co. — British Thomson- 
Houston Co. v. Sterling Acobssoribs, 
Ltd., British Thomson-Houston Co. v, 
Crowther Sc Osborn, Ltd., [1924] 2 Oh. 
33 ; 93 L. J. Ch. 335 ; 131 L. T. 636 ; 40 
T. L. R. 644 ; 68 Sol. Jo. 696 ; 41 R. P. 0. 
311. 

Annotation : — Apld. Prichard & Oonstanoe v. Amata (1924), 
42 R. P. 0. 63. 

8827b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations Sc 
publishers of medical books Sc publications 
relating thereto, on letter paper described 
themselves as “ wholesale manufacturers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 


PART 111. SECT. 28, 6UB-SE0T. 6.— 

D. (d) ii. 

0 1. Extent of liabUUy. ] — Deft., 

a director of pltf. oo., in that he had 
fedled In hla duty to hand over to the 
00 . certain shares, was ordered to 
account to the oo. for their value 
as at the date when he received them : 
— Htld : such value ' was not the 
intrinsic value at the specified date, 
but the value in money which pltf, oo. 
oould reasonably have obtained on 
the market. & os pltf. oo, had disohargred 
the onus of proving that it oould have 
obtained the meurket price, the value 
would be fixed at that amount. — 
Robinson t>. Randfontkin Estates 
Gold Mining Oo., Ltd., [1924] App. D. 
151.— fl.AF. 


PART III. SECT. 28, SUB-SECT. 6.— 

E. Cd). 

■d. Vaiidiiy ,] — Upon a petition by 
applt., as liquidator of the Credit 
Oanadien Inoorpor6. alleging the illega- 
lity & irregularity of eert^n resolutions 
of its directors making a call on the 
shareholders Sc later declaring the 
forfeiture of these shares when the call 
was pot paid. Sc further asking for a 
declaration that the directors had thus 
acted ultra \Hres & against the interests 
of the 00 . : — Held : upon the evldonoe, 
no adequate ground was disclosed for 
holding Iho call was not a valid call 
of wtuoh payment could have been 
enforced, the charge had not been 
established by evidence that, in exer- 
cising the power of forfeiture, the 
directors had been availing themselves 
of that power for some purpose for 
which it oould not be legitimatdy 
employed. Sc, under the Circumstances 
of this case, it was ImpoaBible to oon- 
pl^udo that the forfeiture was not in 
the interest of the oo.— JBs (D^dit 
Oanadien IncorpoivA:, Sxm Tbubt Oo., 


PART III. SECT. 28, SUB-SECT. 6.— 
E. (f), 

3301 1. Estoppel of shareholders ,] — 
Deft, brewing oo. was incorporated 
under Dominion Cos. Act in 1924. In 
1920 the 0. oo. was organised, also 
with a Dominion chai^r Sc with 
^bstantioUy the same Incorporators 
& ^oers, to act as the agent of the 
brewing oo. to promote the sales of its 
products. By an agreement between 
the two cos., the prices which the C. 
co. was to oolleot from customers upon 
^es, as well as the rates at which 
they were to remit when so ooUeoted, 
were fixed, the difference in favour of 
the O. oo. constituting their remunera- 
tion for services to be rendered. Pltf. 
a shareholder & director of both oos. 
brought this action on behalf of him- 
self Sc all other shareholders of the two 
008. against the two oos. Sc four 
mdlvidnal defte., who were shareholders 
directors Sc officers of both cos, to 
compel the individual defts. to pay 
back into the treasury or either 4)r TOth 
008 . sums allM^ed to have been im- 
properly paid to them by the cos. in 
1927, 1928, Sc 1929. These sums were 
paid to the individual defts. for 
*• promotion expenses ” : In 

so far as the action rested upon tiie 
contention that the mone^ paid by 
the brewing oo. to the v, oo. were 
improperly paid, it failed for the 
reason tl^t pltf. himself received Sl 
still retained a portion of tJhose moneys, 
3c was not therefore in a position to 
complain either indlviduallT, or as a 
shai^older of the brewing oo. — 
SmESEL e. Eersh, [1931] ID. L. R. 
460; 66 O. L. R. 174; affd,, [1931] 
2 D. L. R. 791 ; O. R. 41.— CAN. 

ft. .J — The penalty enacted 

against direotors of a op. who par- 
tl^ate in the payment of a diviaend 
where the oo« is Insolvent, Sc whereby 
they axe made Jointly St aeveraUy Uahle 


to creditors for debts of the co. then 
existing, is incurred only when they 
knew, or were bound to know, the 
insolveuoy of the oo. at the time the 
dividend was declared. — S mith e. 
Henderson. [1924] 1 D. L. R. 863 ; 
Q. R. 62 S. O. 270.— CAN. 

sn. Dividend disposing of entire aaeeis 
of company,] — Judgment ^ven against 
directors. — Thomas v. Gale, (1927] 
1 D. L, R. 693 ; S. O. R. 314.— CAN. 

PART III. SECT. 28, SUB-SECT. 6.— 

F. (0). 

sn. Loan intra vires dt bond fide — 
Director interested in land on which loan 
obtained.] — The fawt that a director 
of a mtf^. & trust oo. was interested 
in land on which he applied to the 
board of direotors for & obtained, in 
the name of his vendor, a loan which 
resulted In a loss to the oo. : — Held .* 
not to give the oo. a right of action 
against him Sc his oo-direotors for 
damages where the oo. was not pro- 
hibited from making loans to direotors, 
Sc the said director’s interest in the 
land was found to have been disclosed 
to his oo-direotors Sc they had applied 
their minds to the facts before ap- 
proving of the locm, ^ the question 
whether there was fraud or negligence 
or improvidenoe In making the loan 
was not raised in the action. — Cana- 
dian Guaranty Trubt Co. v. Young, 
[19132] 3 W. W. R. 671.— CAN. 

sp. Loans to shareholders — LiabUUy 
of directors to creditors,] — Held: Cos. 
Act, R.S.C., 1927, c. 27, 8. 112, renders 
the directors of a oo. liable to its 
creditors not only for debts of the oo. 
existing at the time a loan is made to 
its shareholders but also for debts 
oontracted between the time of the 
making of such, loan Sc that of its 
reimbursement.— R. v. Eubsneb Sc 
Kussnxr, [1936] a O. R. 806; 4 
D. L. R. 762.— CAN. 



YdL IX.— Companies. Oases 888?b — 88680. 


by the word Amami,” A; in July, 1909, had 
registered l^t word as a trckde mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. A the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held : there was no evidence 
that deft. oo. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act A no claim had been es^blished 
by pltfs. against these defts. personally ; A 
the action as against them must be dis- 
missed with costs. — Pbichabd & Constance 
(Wholesale), I^td. v. Amata, I/td. (1924), 
42 R. P. O. 63. 

8335a. Loan for expenses in connection with 

promotion.] — A dahs (Francis), Ltd. v. 
PisHWiCK (1928), 72 Sol. Jo. 122. 

3345a. Relief under 1929 Act, s. 872 — Appli- 

cation by director — No evidence of share- 
holders’ ^shes.] — A director failed to obtain 
his qualification shares within the time 
fixed, thinking that he had them at the date 
of his appointment, & having either over- 
looked or forgotten the definition of ** quali- 
fication shares ' in the co.’s arts, of assocn. 
At the end of the time he ceased, in accord- 
ance with sect. 141 (3) of 1929 Act, to be a 
director, but continued to act & to receive 
remuneration as a director, thus incurring 
penalties under sub-sect. (5). Later, he was 
re-appointed by the board pursuant to the 
co.’s arts, of assocn., retired, A was re-elected 
by the shareholders. He applied to the ct. 
by petition under sect. 372 (2) for relief 
against any liability which he had incurred 
by acting A receiving remuneration as a 
director after he had ceased to be a director : 
— Held : the ct. has jurisdiction under 

sect. 372 (1) to relieve a director who has 
acted as a director without having obtained 
qualification shares within the prescribed 
period from the penalties imposed by 
sect. 141. 

But acnible, the ct. will in general decline 
to relieve a director from liability to repay 
money to a co. or its liquidator in the absence 
of evidence as to the wishes of the share- 
holders or, if the co. is insolvent, of the 
creditors. — Be Barry A Staines Linoleum, 
Ltd.. [1934] Ch. 227 ; 103 L. J. Ch, 113 ; 
160 L. T. 254. 

3345b. Invalid appointment of director.] 

— L. P. owned the greater part of the shares 
of J. F. A Son, Ltd. His wife was appointed 
director in his lifetime, A also in his lifetime 
one C. G. was appointed a director. The 
latter never took up his qualification shares, 
A, although he continued to act A was treated 
as a director, he in law ceased to be such in 
1933. L. F. died in 1934, A his wife, being 
in bad health, then went to the South of 
France, it being expected that her stay there 
would be a temporary one, but in fact she 
never returned. The directors at their 
meeting in the autumn of 1934 proposed to 
recommend to the annual general meeting 


of the oo. that she should receive remunera- 
tion at the rate of £8 per week as from 
Feb. 10, 1934, A that proposal was accepted 
A confined at the annu^ general meeting. 
It appeared, however, that there was not a 
quorum at that meeting, A payments made 
under the resolution were sought to be 
recovered from L. P.’s wife A the two persons 
who voted at the meeting. It was contended 
that this was a proper case for relief under 
1929 Act, s. 372, as the persons in question 
had acted honestly A reasonably, A ought 
fairly to be excused : — Held : though the 
defect in the resolution was a mere tech- 
nicality, the appointment of the director 
being invalid, this was not a case in which, 
in all the circumstances of the case, any of 
the parties ought fairly to be excused for the 
broach of trust in making the improper pay- 
ments.— Re Franklin (J.) A 8on, Ltd., 
[1937] 4 All E. B. 43 ; 167 L. T. 188. 

3347. Add. Annotations : — As to (4) Apld. Be A 
Debtor, [1927] 1 Oh. 410. Consd. Be Stic, 
[1928] Ch. 861. Refd. Be Home A Oolonial 
Insurance Oo., [1930] 1 Ch. 102. 

3853. After cross-ref. following this case odd : — 

(1) Declaraiion of Liability. 

See 1929 Act, s. 275. 

8353a. Carrying on business with ** intent to 
defraud creditors ” — What amounts to.] — 

(1) The declaration of liability in 1929 Act, 
s. 276 (1) should state the amoimt for which 
the director is liable. 

(2) A co. carrying on business A incurring 
debts when to the knowledge of the directors 
there is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business “ with 
intent to defraud creditors ” within 1929 
Act, 8. 276 (1). 

(3) Semble : sect. 275 is a punitive pro- 
vision, A the ct. on making a declaration 
in the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other Uabilities of the oo. may in 
its discretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect . — Be Leitch (William 0.) Bros., Ltd., 
[1932] 2 Oh. 71 ; 101 L. J. Oh. 380 ; 148 
L. T. 106. 

AnnokUinn: — Aa to (2) Reid. Re Patrick & Lyon, Ltd., 
119331 Oh. 786. 

3353b. .] — Held : (1) in 1929 Act, 

sect. 276, the references to “ intent to de- 
fraud ” A to “ fraudulent purpose,” unlike 
the words ” fraudulent preference ” in 
sect. 206, import actual dishonesty ; (2) for 
the purposes of sect. 266 a co. is not solvent 
if it IS unable to pay its debts as they become 
due . — Be Patrick A Lyon, Ltd., [1933] Oh. 
786 ; 102 L. J. Oh. 300 ; 149 L. T. 231 ; 49 
T. L. R. 372 ; 77 Sol. Jo. 250 ; [1933] B. A 
0. R. 161. 

8853c. Amount for which director liable — Should 
be stated In declaration of liability.] — 


PART IIL SBOT. 88. SUB-SECT. 6.— 

F. (S). 

m. For “ 26 W. L. K. 626 " read 
7 Alta. L. R. 246 ; 28 W. L. R. 260.»‘ 

^ b (p. 699) L )— PltfB. aned 

dlreotare of aoo.,aUeffing that Judgments 
raoovarod by tltem war© for “ warn dne 
tor aervUm performed for the oo.^* The 
evidenoe showed that pltfs. were faired 


to proepeot for oil when so instrooted, 
& they were not to do anything but 
hold themselTes in readiness : — Held .* 
the Jnderoents were not for waxes dne 
for senrioes performed, as they did 
no more than wait for the chance of 
performing them. — M xtllen v. Mujab 
(1924). 66 O. L. R. 663.— CAN. 

m (p. 609) i. ^ 

An action based on sect. 36 

35 


of Oos, Act, R. S. M.. 1913. a^lnst 
a director of a co. for waxes aUexed 
to be due a servant of the oo. Is an 
action upon the orlxinal debt, not one 
upon the judxment axalnst the oo., 4c 
pltf. must prove the employment, 
fonnanco of servloes & debt.— DXR- 
BJLOH V. Shaw. [19831 * W. W. K. 
606 ; 4 D. L. R. 461 ; 41 Man. L, B. 
379.— CAN. 
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Be Lbitch (William 0.) Bbos., No. 
8353a, ante. 

S 358 d. Whether limited to amount of debts 

due to creditors defrauded.] — Be Leitcb 
(William 0.) Bros., Ltd., No. 3353a, ante, 

8858e. General assets for aU creditors.]— A 

declaration under Cos. Act, 1929 (c. 23), | 
8. 275, having been made by the ct. in the 
course of the winding-up of a oo., that W., 
a governing director of the co. had been 
knowingly a party to carrying on the co.*s 
business with intent to defraud creditors 
between certain dates, fixing the liability 
of the director at £6,000, & charging a de- 
benture for £4,000 issued to the director 
with that liability, the liquidator recovered 
the sum of £8,356 from the director in respect 
of the declaration, & asked for directions as 
to the application of that sum. A; any further 
sum he might recover under the judraient, 
among the creditors of the oo. : — JEfeW ; the 
moneys so recovered & to be recovered were 
not to be exclusively applied for the benefit 
of creditors whose deots were contracted 
during the period when the business of the 
CO. was carried on with intent to defraud 
creditors, but formed part of the general 
assets of the co. available for all the creditors, 
on the same principle as that apphcable to 
moneys recovered from “ B ” contributories. 

, — Be Leitch (William C.) Bros., Ltd. 

(No. 2), [1933] Ch. 261 ; 102 L. J. Oh. 81 ; 
148 L. T. 108 ; 49 T. L. R. 74 ; 76 Sol. Jo. 
888 ; [1933] B. & 0. R. 31. 

Annotation: — Betd. Re Patrick Sc Lyon. Ltd., [1933] Oh. 

786. 

3364. Add, Annotation : — Retd. Horwood v. States- 
man Publishing Oo. (1929), 98 L. J. K, B. 460. 

3365. Add, Annotation : — Refd. Bondir v. Anson, 
[1936] 3 All E. R. 326. 

8376. Add, Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add, Annotation: — Ae to (1) Refd. Weld r. 
Petre, [1929] 1 Oh. 33. 

3389. Add, Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. V. Shaw, [1935] 2 K. B. 113. 

3391. Add, Annotation : — Generally ^ Refd. Shaw A 
Sons (Salford), Ltd. v, Shaw, [1935] 2 K. B. 
113. 

8398. Add, Annotation: — Ah to (2) Refd. Houghton 
e. Nothard, Lowe & WUls, [1927] 1 K, B. 246. 

8405. Add, Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776; Houghton v, 
Nothard, Lowe A Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v, Barclays Bank, [1928] 
1 K. B. 48. 


8407. Add, Annotation : — ^Refd. Shaw A Sons (Sal- 
ford), Ltd. V. Shaw, [1936] 2 K, B. 113. 

8419a. .] — The directors of a co. 

personally guaranteed an overdraft granted 
to the CO. by a bank. They subsequentty 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
A debentures were issued in accordance with 
the resolution : — Held : the directors were 
“ interested in the arrangement come to 
with the bank in regard to the issue of the 
debentures, A the resolution providing for 
the issue was a nullity. — Victors, Lto. v, 
Likgabd, [1927] 1 Oh. 323 ; 96 L. J. Oh. 
132 ; 130 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add, Annotation : — ^Refd. Parker A Oooper 
V. Reading, [1920] Oh. 975. 

8482a. Meaning of “ book.''] — Entries made 

in a number of loose leaves fastened together 
in two covers are not admissible in evidence 
as minutes entered in books within 1929 Act, 
8. 120. — Hearts op Oak Assurance Oo., 
Ltd. V, Flower (James) A Sons, [1936] 
Ch. 70 ; 105 L. J. Ch. 25 ; 154 L. T. 156 ; 62 
T. L. R. 6 ; 79 Sol. Jo. 839. 

3434. Add, Annotation : — As to (6) Consd. Be City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

3444. Add, Annotation: — As to (1) Distd. Be 
Windsor Steam Coal Oo. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral resignation — Articles requiring 

written resignation.] — ^A co.'s acceptance of 
the oral resignation of a director constitutes 
a- binding contract, even though the co.’s 
articles require the resignation of a director 
to be in writing. — Latchpord Premier 
Cinema, Ltd. v, Ennion, [1931] 2 Oh. 409 ; 100 
L. J. Oh. 397 ; 145 L. T. 672; 47 T. L. R. 695. 

3455a. Re-election of retiring director — Ad- 

journment of meeting.] — Spencer v, Ken- 
nedy, No. 2879a, ante, 

8455b. Failure to re-elect or replace.] — By 

art. 97 of a co.*s arts., “ At the second 
ordinary general meeting in each calendar 
year, one-third of the directors . . . shall 
retire from oCQce. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.*' 
By art. 100, “ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not h^ their places filled up A may 
be willing to act, shall be deemed to have 


PART 111. SECT. 28, SUB-SECT. 

G. (a). 

n I. By servant of company — 

UnsaHsiAed return of execithon ,] — 
Crowder v, Coleman, [1924] 1 

D. L. R. 849 ; 1 W. W. R. 374 ; 20 
Alta. L. R. l.—CAN. 

n ll. — ^ .] — Wbeii a 

return of nuUa bona baa been made by 
tbe aheiifl without a bond fide attempt 
baring been made to asoertain whether 
er not there were assets available to 
aatisty the execution, A tbore were in 
fact eziglbie assets sulfioient for that 
purpose, the return is not such a 
return as ts oontemplated by Cos. Aot, 
1927, a. 113. — Stevens v, Sprnoer 
(^taj, J19291 4 D. L. R. 838 ; 3 
W. W; ll 129.--CAN. 


PART ni. SECT. 28, SUB-SECT. 7.— A. 

3386 ii. Proceedings ratified at 

subsequent meeting properly convened. ] — 
A director’s meeting authorised an 
action by tbe oo. No notice was given 
to one director, but at a subsequent 
meeting properly called a resolution 
was passed ratifying tbe first meeting : 
— Held : the action was properly com- 
menced. — LrTTON Gold Mines, Ltd. 
V, Munro (1933), 49 B. C. R. 18.— CAN. 

PART in. SECT. 28, SUB-SECT. 7.— 
C. (b) i. 

gl. .P-Iu the case of a oo. 

subject to Trust Cos. Aot, R. S. C., 
1927, seven forms a quorum for a 
meeting of dlreoton. — P bsbcier Trust 
Oo. vTmoAURTER, [1933] 2 D. L. R. 
192 ; 0. R. I95.-~-0AN. 
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PART III. SECT. 28, SUB-SECT. 7.— 
C. (0). 

1 i. What consbitutes inierest — 

FifuinciaX interest, ] — The personal 
interest which disqualifies a director 
from voting must be a financial interest, 
not merely a friendly spirit or a feeling 
of afloction, e,g., that of a husband for 
his wife . — Re (IIlark (R. P.) & Co. 
(Vancouver), Ltd. (No. 2), [1931] 3 
W. W. R. 306.— CAN. 


PART III. SECT. 28. SUB-SECT. 7.— D. 

oL Meeting not in fact held.] — 

Davis v. P. Pallbsen Datrt & Cream- 
ery Co., 119351 3 W. W. R. 803 ; 4 
D. L. R.518; 6 F. L. J. (Can.) 180.— 
CAN. 
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been re-elected ** i — Held : if a retiring 
director was not re-elected, So if his place 
was not filled up at the same meeting, he 
retained office until his retirement by rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected So therefore there 
was no vacancy to which a successor could 
subsequently be elected. — ^H olt c, Oat- 
TBBALL (1931), 47 T. L. R. 332. 

3455c. Construction of articles.] — Art. 85 

of a co.’s arts, of assocn. provides that “ at 
the ordinary meeting in 1925 & every sub- 
sequent year, one-third, or the nearest number 
next below one-third, of the whole number 
of directors shall retire from office,” that a 
retiring director is to be eligible for re-election 
at the meeting at which he retires & shall act 
as director throughout that meeting, <fc that 
the directors to retire in 1925, “ unless the 
directors agree among themselves, shall be 
determined by ballot ” & those to retire in 
every subsequent year “ shall be those who 
have been longest in office since their last 
election & when two or more of such directors 
shall have served for an equal period, then 
their retiremeijt shall be determined by 
ballot.” In 19i:6 the board consisted of the 
chairman ife seven other directors. Of these 
the managing director was by art. 101 not 
liable to retire by rotation or be taken into 
account in determining the rotation of 
retirement, & two others were additional 
directors appointed under art. 90, which 
provided that any additional director should 
hold office “ only until the next following 
ordinary general meeting of the co.” No 
question arose as to the first directoi' to retire, 
but if a second director had to retire a 
selection had to be made between the pit i. A: 
the chfiirman who had held office as directors | 
for an equal period: — Held: (1) the words 
“by bfiUot ” in art. 85 meant “by lot”; 
(2) “ the whole number of directors ” under 
art. 85 of whom a proportion was to retire 
did not include the additional directors, who 
by art. 90 only held office until the ordinary 
general meeting, seeing that the directors 
to retire fell by art. 85 to be determined at 
that meeting. It followed that one director 
only had to retire. — Eyre v, Milton Pro- 
prietary, Ltd., [1936] Oh. 244 ; 1 05 L. J. Oh. 
121 ; 154 L. T. 120 ; 62 T. L. R. 208 ; 80 
Sol. Jo. 15, 0. A. 

3455d. Effect on contract of service.] — Pltfs. 
entered into an agreement with deft, co., 
a private co. under 1929 Act, to act as 
managers, buyers & supervisors for a term of 
6 yeai*s. The agreement provided that it 
should be ijjso facto determined upon cither 
of pltfs. at any time vacating his or lier office 
as director, but neither of them should at 
any time during its continuance resign his 
or her directorship or disqualify himself or 
herself from holding such office. At the first ■ 
ordinary general meeting of the co., when 
pltfs. would, under Table A, art. 73, which 
was incorporated in the co.’s articles, auto- 


matically vacate their offices as directors, 
but he eligible for re-election, the chairman, 
who was the governing director, proposed a 
resolution that another person bo appointed 
director in place of one of pltfs. & riiat the 
remaining vacancy be left unfilled. This 
resolution was aJter adjournments passed. 
Deft. co. then treated the a^eement as 
terminated, So pltfs. brought this action for 
wrongful dismissal : — Held : (1) if pltfs. had 
been re-elected, or not being re-elected there 
had been no resolution to fill up the vacated 
office, there would have been no vacation of 
their offices ; (2) the provision in the agree- 
ment for its termination did not apply only 
to voluntary resignation, A pltfs.’ offices as 
directors had by reason of the passing of the 
resolution been ipeo facto determined under 
the first part of the clause. — Walker v. 
Kenns, Ltd., [1937] 1 All E. 11. 666, C. A. 

8475. Add. Annotation to (1) Reid. Ut 

Patrick So Lyon, Ltd., [1933] Ch. 786. 

3490. Add, Annotations: — Aa to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v, David ShaiTatt & Sons, 
Ltd. (1930), 35 Com. Cas. 314. Generally, 
Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
167. 

3491a. — Effect of voluntary wlnding-up.j 

— By an agreement in writing made between 
pltf. & deft. CO. pltf. was appointed managing 
director of the co. for a term of Sjt years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf.,for tlie voluntary winding 
up of the CO. on the ground that by reason of 
its liabilities it could not continue its business. 
Pltf. thereupon brought an action claiming 
damages for repudiation of the agreement : — 
Held : a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily So pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment. — F owler v . Commercial Timber Co., 
Ltd., [1930] 2 K. B. 1 ; 99 L. J. K. B. 629 ; 
143 L. T. 391, C. A. 

Annx)lation Re Farrrr (T. N.), Ltd., [1937] Oli. 302^ 

3492. Add, Annotations: — Consd. Bs Golomb So 
Porter & Co.’s Arbitration (1931), 144 L. T. 
683. Refd. Shuttleworth v. Cox. (Maidenhead) 
(1926), 43 T. L. R. 83- 

3494. Add. Annotation: — Reid. United Indigo 
Chemical Co. v, Robinson (1931), 49 R. P. 0, 
178. 

3497a. Failure to obtain qualification shares— 

Recovery on quantum meruit.] — Pltf. was 
appointed managing director of a co. by an 
agreement under the co.’s seal which also 
provided for his remuneration. By the 
arts, of assocn. of the co. each director was 
required to obtain his qualificatif)n shares 
within two months after his appointment. 

1 Neither pltf. nor the other directors obtained 


PART 111. SECT. 28» SUB-SECT. 8. 

— B. 

•I. Not durinp term of appoint- 

ment .) — London Finance Oorpn. ». 
Banking Sebvice Corpn. (Ont.), [1925] 
1 D. L. K, 819.--CAN. 

PART III. SECT. 28, SUB-SECT. 9.— C. 
■o. Remuneration voted by direetore — 


Valiitty — JrHrm by ehareholder — Onue 
of proof .) — When a pJtf. complainfl of 
directors voting a salary A: travelling 
expenses to the managing director, he 
must show that their action was either 
nUra vires or of a fraudulent character, 
& although it Is beyond the powers of 
directors to vote the salary & travelling 
expenses, this defect can he reraedlM 
at a shareholders' meeting where the 


lanagiug director is a majority 
lareholder.— H octston r. Victohia 

Lachinebt Depot. Lto., U 924 ]- 2 
►. L. R. 667 ; 33 11. C. R. 426 .— CAN. 

•g. Tiemuneration of profits — Meaning 
f prolifs. "h-CABLTON HOTEL Co„ 
TD. v. Gardiner, 11934) 3 W. W, R. 
7 ; 4 D. L. R. 713; 48 B. O. R. 441.-- 
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their qualihoa^ion shares within two months 
or at all. Pltf , having done work for the co. 
claimed to recover the remuneration provided 
for in the agreement, or, alternatively, on the 
basis of a qiiantum meruit: — Held : the fact 
that pltf. aid the work under an a^ement 
which was in the fact void did not disentitle 
him from recovering on a quantum meruit. — 
Okavbn-Ellis V. Canons, Ltd., [1936] 2 

K. B. 403 ; [1936] 2 All E. R. 1066 ; lt)5 

L. J. K. B. 767 ; 165 L. T. 376 ; 62 T. L. B. 
657 ; 80 Sol. Jo. 662, C. A. 

8500a. Power to provide for employees — Grant of 
pension.] — A private co., the articles of which 
authorial the directors to provide for the 
welfare of employees & their widows &> 
children, entered into a deed of covenant by 
which it granted a pension of £600 a year to 
the widow of a former managing director 
five years after his death. Some three years 
later the co. passed a resolution for voluntary 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it : — 
Held : the transaction was not one for the 
^benefit of the co. or reasonably inciden^l 
to the CO. *8 business. The pension did i^ot 
come within the terms of the co.*s articles, 
as a managing or other director is not a person 
in the employment of a co., & the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the purpose of doing so. The grant of the 
pension was therefore void & ul&a vires the 
CO. — Re Lee, Behrens & Co., Ltd., [1932] 
2 Oh. 46 ; 101 L. J. Ch. 183 ; 147 L. T. 348 ; 
48 T. L. R. 248 ; [1931] B. & 0. R. 160. 

8502. Add. Annotations : — Consd. Underwood v. 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775 ; Houfi^ton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Oassel O. m. b. H. v, 
Schenkers, [1926] 2£.B. 450. 

8505* Add. Annotation : — ^Refd. Harmer v. Arm- 
strong, [1934] Oh, 65. 

8500. Add. Annotation .'-Generally, Refd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1926] 2 

K. B. 460. 

8506a. Cheque — Presumption of 

authority.] — Stewart (Alexander) & Son, 
OP Dundee, Ltd. v. Westminster Bank, 
Ltd., [1926] W. N. 271, 0. A. 

8520. Add. Annotations : — As to (2) Refd. Ootter 
V. National Union of Seamen, [1929] 2 Oh. 68. 
Generally, Refd. I. R. Oomrs. v. Fisher’s 
Exors., [1926] A 0. 396. 

8520a. Person In the employment of the com- 
pany ** — Director.] — No managing or other 
director is a “ person in the employment of 
the company.'* — Normandy v. Ind Ooopb & 
Oo., Ltd. [1908] 1 Oh. 84 ; 77 L. J. Oh. 82 ; 
97 L. T. 872 ; 24 T. L. R. 67 ; 16 Mans. 66. 

3532. Add. Annotations : — Refd. Thomas v. Todd, 
[1926] 2 K. B. 611. Consd. Fowler v, Oom- 
merci^ Timber Oo., [1930] 2 K. B. 1. FoUd. 
Re Gramophone Records, Ltd. (1930), 69 

L. Jo. 201. 

3582a. .] — ^By the articles of a private 

co. a governing director, who also held 
practically the whole of the share capital, was 
so appointed for his life, or until he should 
resign or be removed by special resolution of 
the CO., at a salary of £800 a year. After 
he had continued in office for some years the 


PART 111. SBOT. 28, SUB-SECT. 9.— D. 

■p. Extent of powers.] — Where a 
general manager Is chosen from the 
direotors Sc le therefore a managing 
director, there Is an implication of 
further & larger authority than in the 
oaeo of a general manager who is not 
a director ; but when directors appoint 
a •* managing director,” they may be 
taken to have ipso fcwto delegated to 
him some of their powere as a board 
of directors. — Mid-Wkst Oollibrieh, 
Ltd. V. MoKwkn, [1926 2 D. L. R. 
629.-~CAN. 

8601 V. .] — Persons 

dealing with a managing dir^tor need 
only satisfy themselves that he has the 
power to do what he does, oven though 
It be for his personal advantage. — 
JU J. Stanley wedlock. Ltd., Ex p. 
Royal Bank, [19241 4 D. L. R. 1178 ; 
6 O. B, R. I03.-~CAN. 

3501 vi. — .} — Where 

under the arts of aasoon. of a oo. its 
managing director might have the 
power whloh he purported to exercise, a 
person oontraoting ^th the oo. through 
nim is entitled to assume that he 
actually did have such power. ^ — He 
British Columbia Bond Oorpn., Ltd., 
Sc Lano. [1931] 1 W. W. R. 286 ; 2 
D. L. R. 985.r~<CAN. 

3501 Vli. ,h~HcW; 

the erktonop proved •R.*s position to 
be that of managing director, there- 
fore, It must be presumed, especially 
since there was nothing adduced by 
the co. to negative his authority, that 
he had authority to contract on behalf 
of the oo. to pay pltf. a oommisalon. — 
Wrathall e. Ripstsin Sl Manitowan 
Expi^ration Oo., LTO., [1932] 1 
W. W. R. 801 ; *5 Man. L. R. 87*: 

74? —CAN®* ' '*•**’ ’ 

• •• FMmnwMon a. to 


borrowing power.) — ^Money was ad- 
vanced by pltf. to F., a dlreotor, & 
not to the oo. F. wsis in control of the 
oo.*B business, but the direotors had 
not delegated their borrowing power 
to him : — Held : one director alone 
bad no actual authority from the oo. 
to borrow, & pltf. was not entitled to 
assume that the directors had dele- 
gated their borrowing powers to the 
one director who had been left in full 
control of the business. — ^Meroantii.b 
Finanob Oorpn., Ltd. v. Francis & 
Taylor, Ltd., [1929] N. Z. L. R. 731.— 
N.Z. 

■q. Frattd of managino director — 
Secret arrangement for sale of property. ] 
— Labkll V. Hannah (B. C.) (1906), 
37 S, O. R. 324.— CAN. 

Bt. Position as trustee — Advantage to 
company from miscmiduct.y—A. manag- 
ing director acting in a way whereby 
he derives an improper advantage to 
himself flnanoially or otherwise oannot 
justify it by showing that his action 
was of benefit to the oo. — British 
Columbia Timber Industries 
Journal, Ltd. v. Black (1934), 48 
B. O. r7209.— CAN. 


PART in. SECT. 28, SUB-SECT. 10. 

r 1. Effect of hye-law .] — The 

president ot a co. has no authority 
without the authorisation by the 
board to engage solrs. in the oo.'s 
business, though there be a bye-law 
giving him a general oversight over the 
business of the oo . — Re Petrie Manu- 
PACTUBiNO Co., Ex p, Hughes, [1924] 
4 D. L. R. 1308 : 4 O. B. R. 311.— CAN. 


0 i. Cheque — Unsatisfied ludg^ 

ment aqainst eompany,] — BeJd: the 
creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the preeldent ujx>n It. — WmoBi 
V. Ritchie. [19261 4 dT L. R. 1050.— 




sb. Not a trustee — As regards funds 
dt securities in his custody.] — Ex p. 
Giroux, [1926] 2 D. L. R. 900 ; 46 
Can. Grim. Cas. 316 ; (1925), Q. R. 40 
K. B. 862 .— can. 

PART 111. SECT. 29, SUB-SECT. 1.— A. 

b i. Mining engineer — Com- 

panies Act. 1927, 8. 113.1— Stevens v. 
Spencer (AltaA [1930] 2 W. W. R. 
271 ; 3 D. L. R. 993 ; affg., [1929] 4 
D. L. R. 838 ; 3 W. W. R. 129.— CAN. 

so. Clerk, labourer, servant or ap- 
prentice — Director also field manager of 
mining company.] — Sect. 113 of Cos. 
Act, 1934, does not make the other 
directors of a co. liable for the wages 
of a director for work performed by 
him as a ** clerk, labourer, servant or 
apprentice ” of the co. 

Qu. : whether, even if pltf. had not 
been a director, his position as field 
manager for a gold mining co., inter- 
preted in the light of the authority 
he had, the work he did & the place & 
oiroumstanoe of its performance, would 
have put him in the class of ” labourers 
or servants,” within the meaning of 
said sect. — M ulligan v. Lancaster, 
W. W. R. 73 ; 1 D. L. R. 414. 

PART ni. SECT. 29, SUB-SECT. 1.— B. 

e 1. By presidenf—OofUlmoifon.] 

-Where a servemt had been orally 
hired by thb president of a oo.. Sc bis 
services had been aooepted for three 
Sc a hall years without the president’s 
authority to hire him being questioned : 
— Held : the co. could not repudiate 
the agreement, on the mere ground that 
it was not formally antiioilsed or 
adopted by bye-law. — Bloomfield «. 
Monarch Overall Manufacturing 
Co., Ltd. (No. 2), [19271 2 W. W. R.18; 
1997] 8 D. L. R. 146; offd., [1927] 
W. W. R. 502 ; [19271 4 D. L. R. 
1137.— CAN. 
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CO. passed a resolution for voluntary winding- 
up, & he ceased to act as director. His 
assignees sought to prove in the liquidation 
for compensation due to him for loss of office, 
but the liquidator rejected the claim : — 
Held : as the only contract between the 
director & the co. was that contained or 
evidenced in the articles, his employment 
as such was conditional on the continued 
existence of the co., & ceased automatically 
when it was wound up. But assuming there 
had been any breach of contract it was one 
in respect of which, in the circumstances, no 
damages were recoverable. — Re Farrer 
(T. N.). Ltd., [1937] Ch. 352 ; [1937] 2 AU 
E. B. 605 ; 106 L. J. Ch. 306 ; 157 L. T. 431 ; 
53 T. L. B. 681 ; 81 Sol. Jo. 357. 

8585* A.dd, A.nnoUUion : — Refd. Re Lee, Behrens 
& Oo. (1932), 48 T. L. B. 248. 

8586. Add. Annotation : — Refd. Re Lee, Behrens 
& Oo. (1982), 48 T. L. B. 248. 

8586a. .] — Re Lee, Behrens & Oo., 

Ltd., No. 3500a, ante. 

3536b. Remuneration payable out of profits — 
Whether profits available for dividend.]— In 

consideration of services rendered & of the 
transfer of certain rights to the co. by him, 
the CO. ag^ed as purchasers to pay to 
[pltf.] out of the first profits of the purchasers 
& in priority to all dividends payable in 
respect of any shares in the purchasers* 
capital the sum of £1,000.” The balance 
sheet of the co., for the year ending Mar. 31, 
1935, showed a profit of £698 ll^. lOd., 
which sum the directors used for writing off 
preliminary expenses «fe in making a transfer 
to certain reserve accounts. Pltf. contended 
that the £698 lls. lOd., being the first profit 
of deft, co., he was entitled to payment of 
that sum in part satisfaction of the £1,000 : 
& that the co. by the publication of the 
balance sheet were estopped from denying 
that the £698 11«. lOd. was a first profit : — 
Held : upon the true construction of the con- 
tract the words ” the first profits in priority 
to all dividends ** means profits available 
for dividends ; & the test is whether the 

purpose to which the directors have applied 
the sum in dispute is one to which the share- 
holders could not object if such application 
deprived them of what would otherwise 
have been a dividend. — Stewart v. Sasha- 
LiTB, Ltd., [1936] 2 AU E. B. 1481 ; 62 
T. L. B. 712. 

8537a. Superannuation — Alteration of scheme — 
Whether ultra vires.] — Re Elder Dempster 
Superannuation Fund Assocn. (1933), 78 
Sol. Jo. 13. 


8540a. Presumption of authority — Due 

delegation of authority.] — Houghton & Oo. v. 
Notoabd, Lowe dc Wills, No. 3157a, ante. 

8549. Add. Annotations : — Apld. Kleinwort, Sons 
^ Oo. V. Associated Automatic Machine 
Oorpn., Ltd. (1934). 161 L. T. 1. Dlstd. 
Peterborough Trust, Ltd. v. Steel Industries 
of Great Bntain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v. Salemi Coupling, 
Ltd., [1932] 1 Ch. 330. 

8540a. — .] — Kleinwort, Sons 

Co. V. Associated Automatic Machine 
C oRPN., Ltd., No. 2419a, ante. 

8558. Add. Annotation : — Refd. The Hayle, [1929] 
P. 276. 

8560. Add. Annotations : — Consd. Chibbett v. 
Bobinson (1924), 132 L. T. 26. Dlstd. 
Mudd V. Collins (1926), 133 L. T. 186 ; Beed v. 
Seymour (1927), 11 Tax Oas. 626; Henry v. 
Foster (Aithur), Henry v. Foster (Joseph), 
Hunter r. Dewhurst (1931), 146 L. T. 226. 
Expld. & Dlstd. Shipway v, Skidmore (1932), 
16 Tax Cas. 748. Consd. Denny (H. & A.) 
V. Beed (1933), 18 Tax Cas. 254. Refd. Stede- 
ford V. Beloe, [1931] 2 K. B. 610 ; Dewhurst 
V. Hunter (1932), 146 L. T. 510. 

8560a. Remimeratlon by commission — Amount re- 
coverable — How calculated.] — Applt., pltf. in 
the action, was for many years secretary 
of reap. co. Origmall 5 ^ he received a fixed 
salary per week, but in 1910 an agreement 
was made between him & one A. S., managing 
director of resp. co., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent, on the balance of profits 
after payment of 124 per cent, dividend. 
In 1926 applt. quarrelled with A. 8. & left 
the service of resps., & shortly afterwards he 
brought this action for an account of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly aU the cai)ital of the 
resp. CO. was held by A. S. his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt. ’s 
tenure of office A. S., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 12i per cent, dividend 
referred to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
12i per cent, dividend must be limited to an 
amount representing 12^ per cent, on the 
capital of the co. at the date of the ai^ement 
& had no application to subsequent increases 
of capital ; & (iii) that for the purpose of 
calculating his commission he was entitled to 


PART III. SECT. 29, SUB-SECT. l.—C. 

•d. By whom fixed — Director 9 ,\ — 
The remimeratlon of an officer of a oo. 
must be fixed by the directors, & can- 
not be fixed by the shareholders. — 
WiiaoN V. WOOLLATT, [19281 4 D. L. R. 
403 ; 68 O. L. R. 620.— CAN. 


^ Who liable for — Directors — 
Whether mama/otrinclvdedin** labottrers, 
servants qppren^ioM. **V---Domanbki 
V. WnBON, J[1W6J 4 D. L. R. 17 ; O. R. 
400 ; 6 F. L. J. (Con.) 69.— CAN. 


PART lU. SECT. 29, SUB-SECT. 1.— D. 

S i. — — Contracts for purchase 

of Held ; the oo., in order to 

a^^ld liability, miiet show that their 
olficsere were, to the knowledge of the 


brokers, abusing their powers & i^vlng 
directions they had no power to give. — 
Ticoxoeboqa Pulp A Paper Co. v. 
Cowans, [1926] 4 D. L. R. 1.— CAN. 

g ii. Agrerment for nen^ 

shareholders to gain adeaniages of short' 
holders.] — Held: exprese authority 
necenBary. — M cLeod v. United Can- 
NERS, Ltd. (P.E.L), (19261 3 D. L. B. 
707.— CAN. 

g (ii. Cancellation of avb- 

ecrivtion for stock.lr-^Beld : express 
authority neoeesary. — Bt. Sun Rat 
MANUFAtTPUBlNQ 0O« Ex p. ROBSON 

(Ont. ). (19251 1 D.L.R. 175; SC.B.R. 
303 ; affg.t 4 C. B. R. 597.— CAN. 

•f. LiabOUies — InvesHgaiUm into 
conduct.}-- Act 46. 1926, s. 184 (1), 
10 not designed for the purpoae of 
ng\ 


enabling the ct. to hold a general 
inveetigatioD Into the conduct of an 
oflQoer of the oo. The examination 
there Intended Ui for the purpoee of 
fixing liability in respect of a particular 
claim then before the ct. The ewt. 
doee not create any new liability 
or any new right, but only provldee a 
summary mcrae of enforcing rights 
which would otherwise have been 
enforced by the ordinary procedure 
of the Ota. A person cannot therefore 
be held liable under the sect, unless he 
is already liable to pay a sum of money 
by some principle of ordinary law. or 
by virtue of a special clause of Oos. 
Act imposing upon him a partloolar 
liability. — ZULULAND Motor Oo. v, 
Shokt, Liquidator, bto. (1928), 49 
N. L. R. 868.— 8. AF. 
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reintroduce into the accounts all the sums 
which had been unlawfully allied for the 
benefit of A. S. personally : — Held: (1) the 
12 i per cent, dividend must be a dividend 
subject to income-tax ; the 12 J per cent, 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. S- ; 
(2) although applt. had been guilty of mis- 
conduct in relation to the affairs of reaps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.' behalf, & the remedy of reaps, was an 
action or counterclaim for damages for 
breach of duty. — R amsdbn v. Sharbatt 
(David) & Sons, Ltd. (1930), 36 Com. Gas. 
314, H. L. 

Annotation :^Aa to (2) Reid* Lever Bros., Ltd. v. Bell (1030), 
47 T. L. R. 47. 

8560b. Effect of misconduct. ] — Ramsden 

v. Shabratt (David) & Son, Ltd., No. 
8660a, ante. 

3565. Add. Annotations : — Consd. Shaw & SOns 
(Salford), Ltd. v. Shaw, [1936] 2 K. B. 113. 
Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 256 ; Russian Commercial & 
Industrial Bank v. Comptoir d’Escompte de 
Mulhouse, Banque Internationale De Com- 
merce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837 ; Todd v. Egyptian Delta 
Land 4fe Investment Co., [1928] 1 K. B. 162 ; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 49 T. L. R. 94. 

8567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton & Co. v. 
Nothard, Lowe & Wills, No. 3167a, ante. 

8568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Co. 
(1864), 23 L. T. O. S. 07. 

8578. Add* Annotation : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 

3576. Add. Annotation : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 687. 

3586. Add. Annotation : — Refd. Reid & Sigrist, 
Ltd. V. Moss Mechanism, Lt»d. (1932), 49 
R. P. C. 461. 

3590. Add. Annotation : — Refd. Pickford v. 


Quirke, Pickford v. I. B. Oomrs. (1927), 138 
L. T. 600. 

8595. Add. Annotation : — ^Refd. Stewart v* Sasha- 
lite, Ltd., [1936] 2 All E. R. 1481. 

8599. Add. Annotation: — As to (1) Refd. Stewart 
V. SashaUte, Ltd., [1936] 2 All E. R. 1481. 

8608a. Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
CO. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.*s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, 0. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed “ S.C., 
Manchester manager.’’ The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 
“ S.C., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — K reditbank Gassel 
G. m. b. H. V. ScHENKERS, [1927] 1 K. B. 826 ; 
96 L. J. K:. B. 601; 136 L. T. 716; 43 
T. L. R. 237 ; 71 Sol. Jo. 141 ; 32 Com. Cas. 
197, C. A. 

Annotations: — Aa to (1) Consd. British Thomson -Houston 
Co. V. Federated European Bank. Ltd., [1932] 2 K. B. 
176. Refd. Liggett (Liverpool) v. Betrelays Bank, [19281 
1 K. B. 48. to (2) Consd. Slingsby v. District Bank, 
Ltd. (1931), 47 T. L. R. 587 ; South London Greyhound 
Racecourses. Ltd. v. Wake, [19.311 1 Oh. 496; Algemeene 
Bankvoreeniglng V. Limgtou (1935), 40 Com. Cas. 247. 

3608. Add. Annotation : — Dbtd. Wurzel v. 

Houghton Main Home Delivery Service, Ltd., 
Wurzel V. Atkinson, [1937] 1 K. B. 380. 

3613. Add. Ayinotation : — Refd. Beattie v. Beattie, 
Ltd., [1938] 3 All E. R. 214. 

3652. Add. Annotation : — Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. V. The Co., [1926] Ch. 951. 

3656. Add. Annotation : — Refd. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3657. Add. Annotation : — Consd. Be City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


PART III. SECT. 29. SUB-SECT. 2.— 
C. (b). 

q i. By acta of aecreiary -treasurer. ] 

— Held: (1) a secretary -treasurer, as 
such, has no authority to bind his oo. ; 
(2) on the facts, there was nothing to 
show that the authority of the secretary* 
treasurer in this case was other or 
more exteusive than that of any other 
Beoretorj'. — M ybrs v. Union Natural 
Gas Co. (1922), 63 O. L. R. 88.-<JAN. 


PART 111. SECT. 29. SUB-SECT. 3.— B. 


8696 I. Remuneration by commiaaion 
— Baaed on pro/Ua — efr loeehly aum — 
ProviaUm for fixed minimum — Right to 
minimum although no profits .] — Qallb* 
QHBB V. WATRRLOO MOTORS, LTD., 
(19^2 D. L. R. 310; 3 M. P. R. 137. 


sb. Right to remuneration — Absence 
of bye-law authorising payment — Action 
not maintainable — Companies Act, 
R. S. Af., 1913 (c. 36), e. 32.}->MBNzms 

V. Tyndall Quarries Co. (Man.), 

4 p. L. R, 360 ; [19261 i 

W. W. R. 864.— CAN 


PART III. SECT. 29, SUB-SECT. 3.— C. 

g i. .1 — Where the 

manager of a oo., acting in good faith 
under the authority whloh he thought 
was vested in him & which could have 
vested in him under the oo.’s arts, of 
assocn., executes a eon tract on the 
CO, *8 behalf, & the other party accepts 
him as having authority, the co. 
Is bound by his act. — Associated 
Growers of British Columbia, Ltd. 

V. British Columbia Fruit Land, 
Ltd., [19261 1 D. L. R. 871 ; [19251 1 

W. W. R, 606; 34 B. C. R. 633.— 
CAN. 

8d. Manager conducting personal 
busintaa — Payment by party having 
dealings with cowipoav.l— F awcett v. 
Petitcodiao Black Fox Co., Ltd. 
(1932), 5 M. P. R. 442.— CAN. 

3608 i. By miarepreaenta* 

iionr-^ueetion of cnUhoriiy.h--RA.TRKK 
Plantations, Ltd. v. Estate H. 
Abrat (192?), 48 N. L, R. 174.— 8. AF. 

PART III. SECT. 29, SUB-SECT. 8.— D. 

■1. For iudgmeni against company — 

40 


In action brought on mancojer'a inatruc- 
tiona.] — Reid: the manner was not 
liable. — Pacific Coast (joal Mines, 
Ltd. V. Abbuthnot, [19261 1 D. L. R. 
670 ; [19261 1 W. W. R. 478 ; 36 
B. d R. 321.— CAN. 

■m. Undue preference.] — An officer 
of a CO. who grants an imdue preference 
to himself is guilty of misfecuiance & 
breach of trust within the meaning 
of Act 46, 1926, s. 184 (1). A part- 
time secretary is an officer of the co. 
within the same sect. — Zululand 
Motor Co. ». Boswetx, Liquidator, 
ETC. (1928), 49 N. L. R. 376.— S. AF. 


PART III. SECT. 29, SUB-SECT. 4.— A. 

sn. Contract to appoint on obtaining 
control of company — ConatrucHon.}— 
Purdom V. Doherty (Can.), [19291 8 
D. L. R. 719 ; affg., 33 O. W. N. 425.— 
CAN. 


PART III. SECrr. 29, SUB-SECT. 4.— D. 

1. .1 — Re Alpha 

Mortgage & Investbcent Co. (1916), 
34 W. L. R. 483 ; 10 W. W. R. 652.— 
CAN. 
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3661. Am, annotation : — Consd. Re City Equit- 
able Mre Insce, (1924), 40 T. L. R. 853. 

3661a. .] — Re City Equitable Fire Insur- 

ance Co., Ltd., No. 3059a, ante. 

3662a. Inspection of securities — Whether in proper 
custody.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante, 

3664. Add. Annotation : — ^Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

3666. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3668. Add. Annotation: — As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

3670a. ^—Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 

3674a. Duty to report to members — Extent of duty.] 

— The duty of the auditors of a co. to make 
a report to the members, under 1929 Act, 
sect. 134 (1), is confined to forwarding their 
report to the secretary of the co. — Re Allen, 
Oraiq & Co. (London), Ltd., [1934] Oh. 
483 ; 103 L. J. Oh. 193 ; 151 L. T. 323 ; 
50 T. L. R. 301 ; 78 Sol. Jo. 223. 

3675. Before this cai<o add “ See, now, 1929 Act, 
s. 162.” 

3684a. Application of Interpretation Act, 1889 
(c. 68), s. 1 (1) — To special articles used with 
Table A.] — By the arts, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 


the CO. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singtdar shall 
include the plural & words in the plural 
shall include the singular applied to the 
special articles which were used with Table 
A: — Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from ids office of 
director & the action failed. — Fell v. 
Derby Leather Co., Ltd., [1931] 2 Oh. 
252 ; 100 L. J. Oh. 311 ; 145 L. T. 356. 

3692. Add. Annotation : — Consd. Oswald Tillotson, 
Ltd. v. I. R. Oomrs. (1932), 48 T. L. R. 628. 

3693. Add. Annotations : — As to (1) Refd. Batu 
Pahat Bank, Ltd. v. Tan Keng Tin, Official 
Assignee of Property, [1933] A. 0. 691. As 
to (2) Consd. Shuttlcworth v. Oox (Maiden- 
head) (1926), 43 T. L. R. 83. 

3695. Add. Annotation : — Refd. Oampbell v. Rofe, 
[1933] A. O. 91. 

3696a. Increase in voting rights of preference 

shareholders.] — S t. Davids (Lord) v. Union 
Castle Mail SS. Oo., Ltd. (1934), 78 Sol. 
Jo. 877. 

3698. Add. Annotation : — Expld. & DIstd. Jacobs 
V. Batavia & General Plantations Trust, 
[1924] 2 Oh. 329. 


PART III. sect. 29, SUB-SECT. 6.-~B. 

3661 i. General ride .] — Persons who 
continue from year to year to asBume 
the duties of auditors must be held to 
have agrreed to conduct their work In 
a reasonably skilful & careful manner. 
In an action in which deft, auditors 
wore held liable In damogres for nogll- 
grence in not detecting: defaJeatious by 
the pltf.’s accountant, it was held that 
there was ample justification for the 
belief of pltf.’s shareholders that the 
report pltf. was receiving: annually 
from defts. provided for such an audit 
a« would reasonably catch such thefts 
& manipulations of the books as said 
employee had been guilty qf. Defts. 
were not Justified in taking directions 
from another employee, the manager, 
whom also they were required to check, 
08 to whether it was necessary to do 
certain work of checking. Since defts. 
were aware that pltf.’s system of check- 
ing was faulty & that the danger of 
theft was always present, the default 
of pltf., or of Its employees other than 
the accused in not remedying that 
situation did not excuse the continuing 
negligence of defts. The fact that 
Dltf. had received frcmi bonding cos, 
the greater part of the loss it had sus- 
tained was not a defence to the action. 
Any possible issue arising from such 
payment might be left to be determined 
between pltf. & said cos. bn defts. 
making payment, or, alternatively, if 
defts. so required, the form of judg- 
ment might provide for notice to any 
parties, such as the bonding cos., 

F resumed to have an Interest therein. — 
NTERNATIONAL LABORATORIES, LTD. V. 
Dewar, [1932] 3 W. W. R. 174 : [19331 
1 D. L. R. 34 ; revad.. [19331 2 W. W. R. 
629; 3 D, L. R. 605; 41 Man. L. R. 
329.— <;an. 

8661 il. The extent of the 

duty & liability of an auditor depends 
on the terms of his employment in 
t^ particular case, & on the book- 
keeping methods used, to the know- 
led^ of his employer, by the 
latter*6 officials. — ^J ahxbson, Austin 


& MrrciiELi, Ltd, v. BattrUm, [1934] 
1 W. V/, R. 54.- - CAN. 

3668 i. As /:• balance sheet .] — 
Although an auditor of a oo. Is not an 
insurer, & does nf»t f;7iaranteo that the 
books of the oo. show the true position 
of its affairs or that his balance-sheet 
is accurate according to the books, it 
is his duty to ascertain & certify to 
the shareholders the true financial 
position of the co. at the time of the 
audit so for as reasonable oare & skill 
on his part discloses it ; it Is not 
sufficient for him to ascertain that the 
balance-sheet corresponds to the books, 
he must take reasonable care to ascer- 
tain that the books themselves show 
the true position. It Is his duty to 
report & comment on any Item in the 
balance-sheet furnished bv the directors 
which either appears or Is found from 
Investigation to call for comment or 
explanation. An auditor who gdves 
shareholders means of infonuation 
instead of information in respect of a 
oo.’s financial position does so at his 

E erll, & runs tne very serious risk of 
elng held. Judicially, to have failed 
to have discharged his duty. When 
it Is shown that the audited balance- 
sheets do not show the true condition 
of the oo. Sc that damage has resulted 
the onus Is on the auditor to show 
that such damage is not the result of 
any breach of duty on his part. — 
Blub Band Navigation Co., Ltd. 
(Trustee) v. Price, Waterhouse & 
Co. (No. 2), [1933] 3 W. W. R. 63; 
revad. on the facta. [1934] 2 W. W. R. 
49 ; 3 D. L. R. 404 ; 48 B. C. R. 325.— 
CAN. 


PART IIL SECT. 29. BUB-SECT. 6. 

— C. 

3679 !. Misfeasance — Failure to 
audit.] — Reid : the failure to audit & 
report on the balance sheets of a co.. 
Sc the sending of summaries purporting 
to be audited to the registrar of oos. 
were wilful a43tB or defaults on the part 
of the auditor, & he was liable to make 

41 


good certain euiiis paid os preference 
uividends as a result of such default. — 
Re Fulton Molin) & Co., Ltd., [19321 
N. I. 35.— IR. 

PART III. SECT. 30, SUB-SECT. 2.— 
C. (b) ii. 

■p. Rights of tnemhers — Forcing ad- 
ditional shares on dissenting member.] 
— An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolution of the majority of the share- 
holders, apolt. {inter alios) dissenting. 
The alteration struck out the words 
“ throe shares for every 260 lb. of butter 
fat ” supplied by a member & substituted 

one share for every 60 lb. of butter- 
fat.” Applt. was called upon to take 
up additional shares In accordance with 
the alteration, hut refused to do so : — 
Held : the art. was not one that could 
be amended under Cos. Act, 1908, s. 122, 
HO Eis to force additional shares on a 
dissenting member, & applt. was not 
bound by the alteration objected to. — 
Macdonald v. Normanby Co-opera- 
tive Dairy Factory Co., Ltd., [1923] 
N. Z. L. R. 122.— N.Z. 

3698 1. Alteration a breach of con- 
tract.] — A shareholder In a co, must be 
taken to know that one of the incidents 
of membership of a oo. Is that the co. 
may. by adopting the proper method, 
bond fide alter its artfeloe in a way 
which may prejudicially affect his 
interest. Sc provided that the altera- 
tion in the article Is not Inconsistent 
with the objects set out in the memo- 
randum of association. Sc is bond fide 
made in the interest of the co., the 
shareholder would be bound by such 
an alteration. 

A oo. cannot commit a breach of 
contract by altering its articles. — 
Habi Chandana Jooa Deva c. Hin- 
dustan Co-Operative Insurance 
Society, Ltd. (1924), I. L. R. 62 Calc. 
239.— IND. 

8698 U. .] — Resp., a member of 

applt. co. for a number of years, sup- 
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8702. Add. Annotaclion : — ^Rafd. Shuttleworth v» 
Cox (Maidenhead) (1926), 43 T. L. B. 83. 

8708. Add. Annotation: — Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. B. 83. 

8704. Add. JLnnotation : — As to (2) ReM. Shuttle* 
worth V. Cox (Maidenhead) (1^6), 43 T. L. B. 
88 . 

8704a. Interference by court.] — It is foi^ 

the ehareholders, & not for the ct., to say 
whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts, of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the CO., &> that they should be permanent 
directors, that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of tAx specified events. Owing 
to irre^larities in the accounts furnished by 
pltf. of sums received by him on the co.'s 
accoimt an extraordinary general meeting 
of the co. was held & a special resolution 
^as passed that the articles ^ould be altered 
hj adding a seventh event disqualifying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 
office. Such a request was subsequently 

, made to the pltf. There was no evidence of 
bad faith on the pari of the shareholders. 
In an action by pltf. for breach of an alleged 
contract contained in the original articles 
that he should be a permanent director. Sc 
tor a declaration that he was still a director 
of the CO. : — Held : the contract, if any, 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
of the co. it was valid Sc there was no breach 
of that contract ; there was no ground for 
saying that the alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that the alteration 
was for the benefit of the co. ; Sc, consequently, 
pltf. was not entitled to the relief claimed. — 
Shuttleworth v. Cox Brothers Sc Oo. 
(Maidenhead), Itid., [1927] 2 K. B. 9 ; 96 
L. J. K. B. 104 ; 136 L. T. 337 ; 43 T. L. B. 
83, 0. A. 

Annotaiion: — ^FoUd. Sugden v. Urban Fire Insurance Oo. 

(1980), 75 Sol. Jo. 60. 

8704b. .] — SuGDBN V. Urban Fire In- 


SUBANOB Oo., Jjn>. (1081), 76 Sol. Jo. 60 
(Vioe-Ohanoellor of liuicasmre). 

8724. Add. Annotatuma ;-^Reld. BeU v. Lever 
Bros., Ltd. (1931), 146 L. T. 268 ; Henry v. 
Fostor (Arthur), Henry v. Foster (Joseph), 
Hunter t;. Dewhurst (1931), 146 L. T. 226. 

8729. Before this case insert ** Compare Corpora- 
tions, Yol. Xlll., pp. 339 at eeq.*' 

8784a. Preferenoe shareholders whose 

dividends “ In arrear.**] — A co.’s articles 
of aasocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
Sc vote at any general meeting or to have 
notice thereof unless {inter alia) the dividend 
thereon was “ in arrear ” for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares ^th the right to a non- 
cumulative preferential dividend of 10 per 
cent, payable in respect of each year 
exclusively out of the profits earned in each 
year Sc to rank after the preference shares. 
It was further provided that the holders of 
these preferred ordinary shares should, mutaiia 
mutandis, be subject to the same restrictions 
as to receiving notices of Sc attending Sc 
voting at general meetings as the holders of 
origiiiial preferenoe shares. Since 1920 no 
profits h^ been available to pay dividends. 
Sc for the general meeting of 1926 the holders 
of preferred ordinary shares received no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend Sc vote at the general meetings : — 
Held : the words “ in arrear,” in the context 
in which they appeared in the articles, could 
not be construed to cover the non-payment 
of a non-cumulative preference dividend 
payable out of the profits of each year Sc not 
paid because there were no profits available 
for the dividend, Sc the action failed.— 
OouLSON V, Austin Motor Oo., Ltd. (1927), 
43 T. L. B. 493. 

8736. Add. Citation 13 Mans. 316. 

8740. Add. Annotation : — Refd. Be Jones (B. E.), 
Ltd. (1933), 50 T. L. R. 31. 

3746. Add. Annotation : — FoUd. Re Newcastle 
United FootbaU Oo., [1932] W. N: 109. 

8749a. Where twenty-one days’ notice required — 
Shareholders resident abroad — ^Notice un- 
necessary.] — Be Newcastle United Foot- 
ball Oo., Ltd., [1932] W. N. 109; 173 
L. T. Jo. 344. 


plied produce to the oo. upou terms 
Mt out In oertain of the oo.*b arts, of 
assoon. The oo. altered the arts, in 
question in a manner which subse- 
quentlv i^yed to be prejadloial to 
reep.. A, aeolinlns to be bound by such 
altmtion, be took action to recover 
the balanoe due to him on the basis of 
the ortftoal articles : — Held : it not 
having Man shown that rosp. had in 
any way assented to the alteration in 

2 uestlon, he was not bound thereby, 
; wss entitled to be paid tor his pro- 
duce on the baala of the original arts, 
as unaltered^ — J ohnson v. Ex/fham 
Oo-oPBiiATnni Dairy Faotobt Oo., 
Ltd., BxJTHAif Oo-opbrativb Dairt 
Facttort Oo*, Lid. v. Johnson, {1931] 
N. Z. L. R. SIS.— N.Z. 

PART IIL SECT. SO, SUB-SECT. B.— 
0. (b| lii. 

8701 L For benefit of ooeuMmy ae 


whok.] — If a xnaioritj of shareholders 
oanr a resolution to alter the artioles 
not In the interei^ of the oo. at large, 
but entirely for their own benefit Sc in 
their own Intexeets, they have not 
acted bond fide. Sc that is fatal to the 
validity of the alteration. The eo. had 
rescinded an artiolevdiereby the** dry ** 
shareholders were entitled to intereet 
on their capital. Sc suhstttnted another 
which had the effect of depriving the 
** diT ** shareholders of interest : — 
Held : the arUole was invalid. — Qrabt 
V. MKIJftOaB OO-OPRBimVR DAIRY OO., 
Ltd., [19301 N. Z. LR. T68.— N.Z. 


PART 111. SECT. 80, BUB-SBOT. 8.— A. 

sd. Uiedee(riptionofmedi^ 

— A meeting was errcmeouetjr deearibed 
as a direotora* meeting instead of a 
shareholdsni* meeting* The three 
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shareholders prebMit were also dlreo- 
tors. An act done at such meeting, 
being intra Hree, bound the oo. not- 
withstanding the xnisdeeoription. — 
S. H. MoOuibr Sc H. J. Fobbstbb. 
Ltd. V. Oadzow, tl93S] 3 W. W. R. 
337 J (19831 1 D. L B. 199 ; 96 Alta, 
L. ll 518.~0AN. 


PART IIL SECT. 80, SUB-SECT. 8.— 
B. (f). 

e I. .} — shareholder, who Is 

present at a meeting of shareholders, 
can waive 'his right to be given notiee 
of the Intention to move a roeoial 
resolution ; the giving notice of such 
intention is only prescribed in order 
to give shareholders time to oonetder 
^ matter.— iZe Exgrl Footwrar Co.. 
Bt jp. Nova Scotia Trobt Oq » [1993] 
S D. Ii. R. 919 : 66 K. S. E. 195 ; 
8 a B. a 748.— GAN. 




VoL DL-<tampanies. OsMS 8768-88B8a. 


8768. Add. AnnckUion: — Oenerally, Held, Cotter 
V. National Union of Seamen, [1929] 2 Ch. 68. 

3770. Add. AnnotcUion : — ^Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3771. Add. Annoiaiions : — Reid. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83; 
Batu Rabat Bank, Ltd. v. Tan Keng Tin, 
Ofiacial Assignee of Property, [1933] A. 0. 691. 

3771a. Shareholder with no registered address— 
No address in United Kli^dom for service of 
notices.] — Dickson v. Halesowen Steel 
Co.. [1928] W. N. 33. 

3776. Add. Annotations: — As to (1) Consd. Re 
Walker’s Settlement, Royal Exchange Assur- 
ance V. Walker, [1936] Ch. 667. As to 
(2) Apld. Wall V. Exchange Investment 
Oorpn., [1926] Ch. 143. 

3779. Add. Annotation :—Exp\d. & Apld. Parker 
& Cooper V. Reading, [1926] Ch. 976. 

8787a. .] — Wall v. Exchange 

Investment Corpn., No. 3811a, post. 

3802. Add. AnnotcUion : — Consd. British America 
Nickel Corpn. v O’Brien, [1927] A. C. 369. 

8808a. Although proxy given.] — A co.’s 

arts, of assocn. provided, art. 74, that votes 
might be given personally or by proxy ; 
art. 76, that the instrument appointing a 
proxy should be deposited at the office not 
less than forty-eight hours before the time of 
holding the meeting at which it was to be 
used ; &, art. 76, that “ a vote given in 
accordance with the terms of an instrument 
of proxy win be valid notwithstanding the 
previous . . . revocation of the ■pr'^ry . . . 
provided no intimation In writing of the 
. . . revocation . . . shall have been re- 
ceived at the office before the meeting ” • 

Held : in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting Sd vote person- 
ally ; A:, when he had done this, the vote 
tendered by the proxy was properly rejected. 
— Cousins v. International Brick Co., 
Ltd., [1931] 2 Ch. 90 ; 100 L. J. Ch. 404 ; 146 
L. T. 471 ; 47 T. L. R. 217, C. A. 


8811. Add. Annotation •*— Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

8811a. Whether decision of ehalr- 

man final.] — An fiu*t. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, A that every vote, whether mven 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final A 
would not be reviewed by the ct. — Wall v. 
Exchange Investment Corpn., [1926] Oh. 
143 ; 96 L. J. Oh. 132 ; 134 L. T. 399, 0. A. 

3822. Add. Annotation : — Refd. Be Jones (R. E.), 
Ltd. (1933), 60 T. L. R. 31. 

8823. Add. Annotations : — As to (1) Dlstd. Wor- 
cester Corsetry, Lid. v. Witting, [1930] C. 
R. 640. Refd. Re Jones (R. E.), Ltd. (1933), 
50 T. L. R. 31. 

8826. Add. Annotation : — Consd. Neuschlld v. 
British Equatorial Oil Co., [1926] Oh. 846. 

8829. Add. Annotation : — As to (1) Consd. Be 
Dorman, Long A Co., Be South Durham Steel 
A Iron Co., [1934] Ch. 036. 

8841a. Revocation of proxy received after . 

commencement of meeting but before poll 
taken — Vote valid.] — Spiller v. Mayo 
(Rhodesia) Development Co. (1908), Ltd., 
[1926] W. N. 78. 

Annotation /—Consd. CoualnB v. lT)toniational Briok Co., 
fl031] 2 Ch. 90. 

3847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
Corpn., No. 3811a, ante. 

8847b. Right of member to vote although proxy 
given.] — Cousins v. International Brick 
Co., Ltd., No. 3803a, ante. 

8858. Add. Annotation: — Refd. Re Jones (R. E.), 
Ltd. (1933), 60 T. L. R. 31. 

8858a. Two resolutions put to meeting en 

bloc.] — Where on a show of hands there are 


PART III. SECT. 30, SUB-SECT. 8.— 
D. (b). 

■q. NecesaUv for quorum at commence’ 
oi Hme of votine .] — At the 
outset a majority of the Issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum : — Held : meetings 
of shareholders are to be governed by 
the same roles a« to quorum & pro- 
cedure as apply to parliamentary Sc 
municipal b^ea exoept where the 
statute or bye-laws otherwise provide ; 
Sc the shareholders' meeting therefore 
was a nullity tailing for want of a 
quorum. Sc the bye-laws were not 
properly paseed. — L umbkbs «. Fbbtz, 
[1939] 1 D. L. R. 51 ; 63 O. L. R. 190. 
—CAM. 

PART IIL SECT. 80, BUB-8B0T. 8.— 
D. (e). 

3785 11 . oive oading voU — 

For ufhai purposes to be exercissd.y— 
Re OmzBN^ Coal A Fobwabdino Oo. 
(Ont.), [19811 4 D. L. B. 875.— CAN. 

8796 iL .] — ^At an extra- 

ordinary general meeting of a co. a 
special reeohition to inereaee capital 
declared by the obairman to nave 
been oantod by the requisite majority. 
Among the majority voting for the 


resolution were two shareholders who, 
In terms of the articles of assocn. were 
not qualified to vote, tu respect that 
they had been r^gri^red owners of 
their shares for less than a month. 
If their votes hod not been Included, the 
requisite majority in favour of the 
resolution could not have been 
obtained. No poll was demanded at 
the meeting ; — Held : under 1929 Act, 
s. 117 (3). as no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final Sc conclusive . — Re Grahams' 
MOBOOOO Co., (19329 8. O. 269.— SOOT. 

PART IIL SECT. 80. SUB-SECT. 8.— 
D. (d) I. 

8801 i. Interested directors 

<fr sharOiolders. 1 — Directors Sc other 
shareholders, ImpUoatod In a breach 
of trust with respect to the oo.'s pro- 
perty, are not entitled to use tneir 
votes at a general meeting, called for 
the purpose of deciding whether the 
oo.'s name be retained as pltL or 
struck out in an action begun in the 
name the oo. It in that of a share- 
holder suing on behalf of himself A 
all other shareholders with reject to 
such breach. — Lbaveks Sc Canada 
National Fibb Ikbubakoe Oo. e. 
Obbat Wbbt Pbbmanbnt Loan Co. 
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(No. 2) (Man.), [19271 3 W. W. R. 486. 
—CAN. 

■r. NeceasUy for concurrence of joint 
ahareholdere.h— Joint holders of shares 
must concur In voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide. Defts. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, who were 
not present or assenting.— Lumbbra v. 
Frbtz, [1929] 1 D. L. E. 61 ; 63 
O. L. E. 190.— CAN. 


PART III. SECT. 80, SUB-SECT. 8.— 
D. (d) Ul. 

St. No amendment of vote — After 
vote cast.}— B arbbs^ etc. v. New 
Zealand Sounds hydro Elbotrio 
CONOESSIONB, Ltd., [1927] N. Z. L. B. 
689.-— N.Z. 

sv, HouJ demanded — Demand by 
apecifled number of membera — ProxUa 
ncdinchtdedA — <Jo8. Act, 1892, s. 48 (3), 
provides that a demand for a poll of 
members of a oo. must be made by at 
least two members -Held : a demand 
by a member personally present dc 
holding proxies for two other 
members not personally present was 
not a demand within this sect . — Be 
Rhodkbian Manupaotubino Oo., Ltd., 
[19271 S. A. 8. E. 310.— AUS. 



Cases 88S8ar-8984a. English and Empire Digest Supplement. 


two resolutions before a meeting of share- 
holders, one for the reduction of capital & 
another for the conversion of the preference 
shares into ordinary shares, & where there is 
a right to a poll, the chairman may put the 
resedutions en bloc if no shareholder requires 
him to put them separately. — Re Jones 
(B. E.), Ltd. (1033), 60 T. L. B. 31. 

8866a. Notice of intention to propose — Twenty-one 
days — How calculated.] — The period of not 
less than twenty-one days prescribed by 
1929 Act, 8. 117 (2), relating to notices 
of meetings in connection with the passing 
of special resolutions, means a period of not 
less than twenty-one clear days, exclusive 
of the day of service of the notice & exclusive 
of the day on which the meeting is to be held. 

Pi'ovisions in the articles regulating the 
date on which a notice is to be deemed to 
be served must be considered ; but an article 
which provides that the day of service of a 
notice is to be counted in the relevant 
number of days must be disregarded. — Re 
Hector Whaling, Ltd., [1936] Ch. 208 ; 
105 L. J. Ch. 117 ; 154 L. T. 342 ; 62 T. L. B. 
142 ; 79 Sol. Jo. 966. 

3874. Add. Annotation : — Rofd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a r \eeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, 8. 69 (2). — Neuschild v. British 
Equatorial Oil Co., [1925] 1 Oh. 340 ; 94 
L. J. Oh. 201 ; 133 L. T. 227 ; 41 T. L. B. 
414 ; 69 Sol. Jo. 446. 

,] — nowt 1929 Act, 

ss. 117 (2), 119, 287. 

8878. Before this case insert ** Compare Corpora- 
tions, Vol. XIII., p. 346.” 

3880. Add. Annotationa : — Aa to (1) Consd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 68. 
Refd. Cox V. National Union of Foundry* 
Workers of Great Britain & Ireland (1928), 
44 T. L. B. 345. 

8881a. .] — Spillerv. Mayo (Rhodesia) 


Development Oo. (1908), Ltd., [1926] W. N, 
78. 

Annotation: — Beld. OouBins r. International Brick Co„ 
[1931] 2 Ch. 90. 

8882. Add. Annotation: — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencer v. Kennedy, No. 2879a, ante. 

3890. Add. Annotation : — Consd. Houghton v. 
Nothard, !^we & WiUs, [1927] 1 K. B. 246. 

3916a. — Whether knowingly party 

to default.] — ^Beok v. Board op Trade 
(S oLicrroR), Goodohild v. Board op Trade 
(Solicitor) (1932), 76 Sol. Jo. 414, D. 0. 

8917. Add. Annotation : — Aa to (2) Refd. Glanvill, 
Bnthoven V. I. B. Oomrs. (1924), 131 L. T. 818. 

3925. Add. Annotation : — Consd. B. v. Cory, [1927] 
1 K. B. 810. 

8933. Add. Annotations : — Consd. Hearts of Oak 
Assurance Oo. v. A.-G. (1932), 48 T. L. B. 
296. Refd. Hearts of Oak Assurance Oo. v. 
A.-G. (1931), 47 T. L. B. 679 ; Denby & Sons, 
Ltd. V. Minister of Health, [1936] 1 K. B. 337. 

3984a. Locality of debt created.] — An English 
trust investment co. held 3,712 ordinary £1 
shares in deft, co., also an English co. with 
a registered office in London, & deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Australia. 
Deft. CO. had its head office & board of 
directors in Australia, but had also a register 
of shares in London. Deft. co. having been 
assessed to Australian income tax was 
required by the Deputy Federal Comr. of 
Taxation, to deduct an amount sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an “ absentee ” taxpayer for the year 
ending June 30, 1921. The investment co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian income tax : — Held : 
the shares hold by pltf. co. in deft, co., were 
locally situate in England, & the dividend 
due in respect of them was an English debt. 
The Commonwealth Govt, had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, & the deft, co 
was not entitled to deduct any Australian 
income tax from any dividend payable to 
English shareholders. — L ondon & South 
American Investment Trust, Ltd. v. 
British Tobacco Co. (Australia), Ltd., 
[1027] 1 Ch. 107 ; 96 L. J. Ch. 58 ; 136 L. T. 436 ; 


PART HI. SECT. 80, SUB-SECT. 3.— O. 

3897 1. When court will interfere — 
To summon meeting. ] — If on an 
application to strike out the name of a 
oo. which has been used as pltl. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the ct. has power to order the 
directors to summon forthwith a 
ffeneral meeting of the shareholders 
to ascertain their wishes. — L katbns 
tJ, QHBAT WKST PKRMAffBNT LOAJI 

Co., fl9l7J 2. W. W. R. 600 ; 36 Man. 
L. R. 606.— CAN. 

3899 1. When court will interfere — To 
prevent meeting being Tield.] — Injunction 
may be grants restraining the meeting 
of a oo. where a primd facie case of 
fraud or oppreasion is made out. — 
Fuller c. Bruor, (19351 3 D. L. R. 
266 ; 9 M. P. R. 43T : 5 P. L. J. (Can.) 
101 ; on appeal. (19361 S. O. R. 124; 
2 D. L. R. 273.-L^AN. 

«g. Motion by cestui ^ trust — To 
restrain trustee from vcMna-— Whether 


company necessary jmrty .] — Petrie v. 
Brown & Love, [1934] 3 W. W. R. 
380 ; 49 B. O. R. 299,— CAN. 


PART III. SECT. 80, SUB-SECT. 7.— A. 

sa. Must apply rateably to all share- 
holders of same class.] — It is of the 
essence or a dividend that it shall apply 
rateably to sdl shareholders of the scune 
class, — pRioKviLLE Fox Co. V. Jordan, 
(19391 3 D. L. R. 907 ; 64 O. L. IL 
172.— CAN. 

so. Wfiat amounts to dividend — 
Dividend Duty Act. 1902 (W. ^.).3 — 
Dividend Duty Act, 1902 (Western 
Australia), provides by sect. 6 that a 
00 . carrying on business In Western 
Australia oc not elsewhere which 
declaros any dividend shall pay a duty 
equal to one shilling for every twenty 
Bhillings of the amount or value of 
such dividend. Sect. 2 of the above 
Act, as amended by the Dividend 
Duties Amendment Act, 1906, s. 2, 
provides that “ dividend shall include 
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" every dividend, profit, advantage or 
gain intended to be paid or credited to 
or distributed among any members or 
directors of any co. except the salary 
or other ordinary remuneration of 
directors.’* Applts., a oo. within the 
above statutes, passed resolutions that 

(1) the capital of the co. should be 
increased by £101,490 divided into 
81,160 new shares of £1 5s. each ; 

(2) that the sum of £101,450, being a 

portion of accumulated profits standing 
to the credit of the reserve fund, should 
be transferred to the credit of the share 
capital aocount ; (3) that the new 

shares should bo allotted as fully paid 
up among the shareholders pro rata. 
The above resolutions were all carried 
into effect : — Held : these transactions 
were in effect a declaration of a 
dividend amounting to £101,450, 
within Dividend Duties Act, 1902, & 
that applt. oo. was liable to pay duty 
upon that amount under that Act. — 
Swan Bbjewert CJo.. Ltd. v. R., (1914] 
A. O. 231, P. O.— AUS. 



VoL IX. — CompaBies. Cases 8984a--8859a. 


70 Sol. Jo. 1024 ; sub nom. Pass v. British 
Tobacco Oo. (Australia), lyro., 42 T. L. R. 
771. 

8984b. Every payment other than authorised re< 
ductlon ot capital.] — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Anv other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) r. Permaj^ent Trustee Co. 
OP New South Wales, Ltd., [1930] A. C. 
720 ; 144 L. T. 65 ; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
O o. OP New South Wakes, 99 L. J. P. O. 
191, P. C. 

Annotations .* — ^Distd. Re Ward, Rlngland v. Ward, [19301 
2 All B. R. 773. Refd. Brigrgs v. I. R. Oomrs. (1932), 17 
Tax Cas. 11. 

3986. Add, Annotation : — Refd. Stewart v. Sasha- 
lite, Ltd., [1936] 2 All E. R. 1481. 

3989. Add, Annotation : — Refd. Angostura Bitters, 
Ltd. V, Kerr, [1933] A. C. 550. 

8948a. ^ .] — A co. was incorporated as 

a trust investment co., the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
& securities of the classes therein specified 
Sc from time to time to change suQh invest- 
ments for others of the like nature, Sc (6) to 
borrow on debenture stock Sc to redeem or 
ay off any moneys so borrowed. The 
usiness Sc accounts of the co. were conducted 
& kept, as required by the articles of assocn., 
on the footing that profit or loss on a change 
of investment was carried to capital account, 
Sc net receipts over expenditure were camitil 
to revenue account Sc became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.’s investments. In 1900 the co. issued at 
par debenture stock. In 1918, owin^ to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 
this debenture stock at a discount, Sc they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
Investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock had been redeemed : — Held : (1) apart 
from the special provisions of the articles 
of assocn., the single item of gain by re- 
demption of debenture stock could not be 
dissociated from the loss of capital assets, Sc 
that the amoimt of the discount was not 
distributable as dividend ; (2) the issue of 


loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to. Sc in 
furtherance of, its objects. Sc even if the 
discount was otherwise divisible as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the oo.’s 
business. — Wall v, London Sc Provincial 
Trust, Ltd., [1920] 2 Ch. 682 ; 90 L. J. Oh. 
43 ; 126 L. T. 67 ; 36 T. L. R. 729 ; 64 
Sol. Jo. 636. 

3944a. .] — A co. witfi a capital of some 

£16,000,000 & operating to a large extent 
through subsidiary Sc sub-subsidiary cos., 
proposed to pay a dividend on its pre- 
ference shares. There had admittedly been 
a loss of £780,000. Against this there were 
available two sums of £302,000 Sc £500,000. 
The former was admittedly profits available 
for dividend. The £500,000 was made up in 
part of premiums on the issue of shares & 
iu part of profits carried to reserve, but which 
liad in fact been invested in the assets of the 
CO. Pltf. asked for an injunction to restrain 
the CO. from paying the dividend : — Held : 
(1) the onus was on pltf. to establish that in 
paying such dividend the co. would trench 
upon assets of the a), representing capital 
paid up upon the sluwes ; (2) the assets of 
the co., properly valued, must in such a case 
be treated as notionally divisible into two 
parts, ttiose representing subscribed capital 
Sc those represeni-iug reserve. Tiiese two 
parts must be pi-oportiunatoly reduced in 
respect of any diminution ryf value Sc tlie 
reserve so reduced will b(* available for 
dividend ; (3) that part of a reserve fund 
consisting of moneys paid by way of 
premiums on shares, unless sot aside in some 
particular fund wliicli has been wholly spent, 
is available for dividend purposes. — Drown 
V, Gaumont-Briti.sh 1*jcturk (X^rpn., Lrin, 
[1937] Oh. 402 ; [1037] 2 All E. K. (>00 ; 106 
L. J. Ch. 241 ; 157 1.. T. 543. 

3948. Add, Annotation : — Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

3952. Add. Annotation -DIstd. Investment Trust 
Corpn., Ltd. v. Singapore Traction Co., 
[1936] Ch. 616. 

3959a. Arrears of dividend — Distribution.] — The 

memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
CO, of a cumulative dividend not exceeding 
5 per cent, per annum Sc for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures Sc 


PART III. SECT. 80, SUB-SECT. 7.— B. 

3985 II. Resohition suMcient — 

Bye-lav) ufmeceaaary.h-^J ameb r. 
Bxavkr Consolidated Mines, Ltd., 
[1927] 3 D. L. R. 163 ; 60 O. L. R. 
420.— CAN. 


PART III. SECT. 80. SUB-SECT. 7.— 
D. (a). 

•b. General rule ,} — A co. cannot 
realise Its entire assets Sc, having 
set aside an amount to its nominal 
capital & discharged its Uabilities, 
divide the surplus as income or profits 
under the gnlse of declarinsr a dividend. 
—DAViaoN V, Kino, [1^1 N. I. 1.— 


PART III. SECT. 80, SUB-SECT. 7.— 
E. (a). 

3968 II. .)— Deft. oo. 

was created by letters patent under 
Dominion Cos. Act, R. 8. O., 1906. 
Its capital was divided into preferred 
Sc common shares Sc the letters patent 
provided that the preferred shares 
shall confer the right to receive out 
of the profits of each year a preferential 
dividend for such year at the rate of 
eight per oentum per annum on the 
capitaf for the time being paid up 
thereon Sc shall rank as regards return 
of capital In priority to the common 
shares, but sludl not confer the right 
to any further parUcipation in profit 
or assets.** The by-laws of the oo. 
provided that the directors might 
before declaring any dividend set amde 
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out of profits such sums os they should 
tblnk proper as a reserve. Pltf., the 
owner of both preference Sc common 
shares, sought a declaration that the 
co. had earned profits during certain 
specliled years sufficient to pay said 
preferred dividends & that It was 
bound to apply such profits in payment 
thereof & had no discretion to apply 
them In providing for a reserve fund 
or oontlngoncics : — Held : whether or 
not profits had been shown out of 
whloh the preferred dividend could be 
paid, the discretion of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
patent. — DbVall v. Wainwriqht Gab 
Co., Ltd., [19321 1 W. W. R. 281 ; 2 
D. L. R. 145; 26 Alta. L. R. 27i- 
revsff,, [19811 3 W. R, 251.— CAN. 
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preference shares* the net profits of the co., 
after proTidiiig for a reserve fund & for 
depreciation* shall be divided by way of 
di^dend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively* but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
5 per cent, per annum. The surplus of the 
net profits of the co. after payment of such 
dividends ^ the amount necessary to make 
up dividends for past years to the rate of 
5 per cent, per annum shall be applied ** 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent, 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears : — Seld : the fund available 
should be distributed ratably among th^ 
sjiareholders according to the respective 
amoimts of the arrears of dividend payab](e 
on the shares held by them respectively.— 
First Garden City v, Bonham-Oarter, 
[1928] Oh. 63 ; 97 L. J. Oh. 62 ; 138 L. T. 
222 . 

8966. Add, Annotation : — ^Distd. Re Hyde, Hyde 
V. Bryce (1930), 74 Sol. Jo. 467. 

8976a. Calculation on wrong principle — 

Acquiescence.] — ^The ct. will not ^ant an 
injunction to restrain the declarauon of a 
dividend on the co.’s stock, etc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous principle 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as to the 
matters of account had been adopted & 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 
directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time. 
— Yool V, Great Westboein By. Co. (1869), 
20 L. T. 74. 


Diobst Supplement. 


8984« Add, Annotations : — Consd. Be Speir* Holt 
V, Speir, [1924] 1 Ch. 859; I. B* Oomrs. v, 
Fisher’s Bxors., [1926] A. O. 395. FoUd. 
1. B. Oomrs. v, Wright (1926), 95 L. J. K, B. 
982 ; Be Taylor, Waters v, Taylor, [1926] Ch. 
923. Dlstd. Be Bates* Mountain v. Bates, 
[192^ Oh. 682; Parker v. Chapman (1928), 
138 Lu T. 729 ; Hill (B. A.) v. Permanent 
Trustee Co. of New South W^es, [1930] A. C. 
720. Refd. 1. B. Oomrs. v. Burrell, [1924] 2 

K, B. 52 ; I. B. Oomrs. v, Doncaster (1924), 
93 L. J. K. B. 338 ; Be BaUways Act, 1921, 
Be Standard Charges Schedule (1925), 94 

L. J. K. B. 364 ; Income Tax Comr., Bengal 
V, Mercantile Bank of India, Ltd., [1936] 
2 All E. B. 867 ; Be Joel, Johnson v, Joel, 
[1936] 2 All B. B. 962 ; Be Ward, Bingland v. 
Ward, [1930] 2 All B. B. 773. 

8988a. .] — Thobnyoropt (J. I.) & Oo.* 

Ltd. V, Thobnycbopt (1927), 44 T. L. B. 9, 

8990. Add, Annotaiion : — ^Refd. Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. B. 
771. 

8901. Add, Annotations : — Consd.. Oollaroy Oo. v, 
Giflard* [1928] Oh. 144. Refd. Steel Oo. of 
Canada v, Ramsay, [1931] A. 0. 270. 

8992. Add, Annotations: — Consd. CoUaroy Oo. v, 
Giffard, [1928] Oh. 144. Dhtd. Be Metcalfe 
(WiUiam) & Sons, Ltd., [1933] Oh. 142. 

8993. Add, Annotations : — As to (2) Consd. Ool- 
laroy Oo. V. Giffard:, [1928] Oh. 144. FoUd. 
Re John Dry Steam Tugs, Ltd.* [1932] 1 
Oh. 694. 

8994. Add. Annotations: — Consd. First Garden 
Oity V. Bonham-Oarter, [1928] Oh. 63 ; Re 
Joel, Johnson v, Joel, [1936] 2 All E. R. 962. 
Apld. Be Smith’s Will Trusts, Smith v, 
Melville, [1936] 2 AU B. R. 1210. Refd. 
Be Sandbach, Boyds v, Douglas, [1933] Oh. 
606 ; Maciver’s Settlement, Be, Maciver 
V, Rae, [1936] Oh. 198. 

4003. Add. Annotation : — As to (1) Refd. Rhokana 
Corpn., Ltd. v. I. R. Oomrs., [1938] A. O. 
380. 

4016a. Application of profits In reduc- 

tion of adverse balance.] — A co. issued notes 
which entitled the not^olders to a fixed 
amount per cent. to an additional share in 
the “ profits available for dividend ” : — 


PART III. SBOT. 80, SUB-6B0T. 7.— 

G. (•). 

qi. Valid ,} — ^A oo. purported 

to allot unissued shares to a director 
in oonsideratlon of his servloes to the 
oo. ; — Held : • there being a surplus 
available (or distribution by war of 
dividend among the shareholders, it 
was open to the oo. to deed with the 
surplus as they thought fit, 6c the shares 
were validly issued. — Re Dorbn- 
WBN 08 , Ltd., [1924] S D. L. R. 118 ; 65 
O. L. ± 413.— CAN. 


sf. AUotmmt of ahareM held in another 
epmpanv — Validity, } — J ambs v. Braver 



PART III. SECT. 80, SUB-SECT. 7.— I. 

8901 i. Riohia of ahareholdera of 
eumulative preference aharaa — Cempany 
in liquidotikm.] — Re Nbw Zbaiakd 
Harowabb Oo., Ltd., (19261 N. Z. 
L. R. 76.— N.Z. 

sh, Undedared dividend — Whether 
liabiluy of oampany-^-Comtraet for sale 
of sAorcs.l — P. gave an opuon to 
purchase a block of common shares of 


a company, which purchase would 
frive the purchaser control of the oo. 
The optionee required that F. furnish 
an accountant's statement showing the 
company's assets 6c liabilities 6c profit 
Sc loss to Aug. 31, 1926. Sc an affidavit 
that the oo.'s liabilities would not 
exceed the amount shown by such 
statement. A statement Sc affidavit 
were furnished. Sc the aooeptanoe of 
the option was expressed to be based on 
said statement. Preference shares had 
been issued by the oo. non-partlolpatlng 
Sc non-assessable, entitling the holders 
thereof to a fir^ fixed, cumulative 
dividend of 8 per cent, per annum : — 
Held: oumulatlTe dividends on pre- 
ferenoe shares, to Aug. 81. 1026, 
undeclared Sc unpaid, conatiinted a 
liability of the co. within the meaning 
of the contract, 3c should have been 
included as such In the said statement. 
— Faibbaxx V, Butlbr, (19281 8 
D. L. R, 161 ; (19281 S. C. B 869.— 
CAN. 

tk. Rtaht to parHcipaie in profita in 
exeem of fixed prtfetienHai ddviaend-^ 
Conatrvelion of charier,} — The letters 
patent of b oo. inoorperated In 1910 
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under Oos. Act of Oanada provided 
that the net profits from time to time 
distributed should be applicable first 
to paying a fixed cumulative dividend 
at the rate of 7 per cent, per annum on 
the preference shares. Sc that the 
holders of those shares should par- 
ticipate rateably with the holders of 
the ordinary shares in the dlstributioD 
of not profits after the holders of the 
ordinary shares should have received 
** dividends equal to those paid on the 
preferred shares." Furttie]^ that no 
dividends should be paid on the 
ordinary shares until after the oo. bad 
to the credit of a reserve fund a sum 
equal to one year's dividend on the 
issued preference shares: — Held: the 
preference shareholders were not en- 
titled to receive in dividend more than 
7 percent, per annum untO the ordinary 
shares should have received dividends 
which gave them that percentage on 
their snares since the inoorporatlon 
of the oo. — SneiEL Oo. of Canada, 
Ltd. e. Rambat (Thoicab), [19811 A. C. 
270 ; 100 L. J. P. O. 81 ; 144 L. T. 
532, P. a ; affy., 11980] 8 D. L. R. 


655 ; 65 O. LTPU ’260 *' afiTp., (1929] 
4 D. L. R. 879 ; 64 O. L. h. 827.— GAN. 
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Held: the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, A; the noteholders 
were not entitled to claim a share in such 

K '^is. — ^L ong Acrb Press, Ltd. v, Odhams 
s. Ltd., [1930] 2 Oh. 196 ; 99 L. J. Oh. 
479 ; 143 L. T. 662. 

AnaotoMon Stewart «. Saahallte, Ltd.. [1036] 2 All 

E. R. 1481. 

4017. Add, Annotation : — Refd. Long Acre Press 
V, Odhams Press, [1930] 2 Oh. 196. 

4019. Add, CUcUion : — 93 L. J« Oh. 49. 

4020. Add, Annotations: — As to (1) Refd. 1. B. 
Oomrs. V. Fisher’s Bxors., [1926] A. 0. 395 ; 
Cotter V, National Onion of Seamen, [1929] 
2 Oh. 58. As to (2) Refd. British America 
Nickel Oorpn. v, O’Brien, [1927] A. 0. 369. 

4021. Add, Annotations : — ^PoUd. Long Acre Press 
V, Odhams Press, [1930] 2 Oh. 196. Refd. 
Stewart v, Sashalite, Ltd., [1936] 2 All E. B. 
1481. 

4028a. . i — By its memorandum of 

assocn. a oo. as an attraction to participating 
preference shareholders, provided for the 
constitution of a reserve fund of £50,000 to 
be accumulated from the profits of the co. 
after certain dividend payments had been 
made. The arts, of assocn. of the oo., how- 
ever, also authorised the setting Mlde of a 
reserve fund out of profits, in addition to the 
reserve fund empowered by the memo- 
randum, A the fund set aside tmder the arts, 
was, according to the arts., to be? used to 
meet contingencies, or for special dividends, 
or for repairing, improving, A maintaining 
the property of the oo. A for such other pur- 
poses as the directors should in their absolute 
discretion think conducive to the interests 
of the co. The arts, also provided that the 
reserve fund to be set aside under the memo- 
randum should be kept invested outside the 
business “ imtil required for any of the above 
purposes ” : — Held: the memorandum A 
the arts, might be read together to explain 
any ambiguity appearing in the terms of 
the memorandum or to supplement it on any 
matter on which it was silent, but that in the 
present case, as there was no ambiguity, the 
reserve fund authorised by the memorandum 
having been created for the benefit A pro- 
tection of the preference shareholders, the 
two documents could not be read together, 
A it was ultra vires the directors of the co. 
to use the memorandum reserve fund of 
£60,000 for any of the purposes set out in 
the arts, of assocn. — ^Angostura Bitters 


(Dr. J. G. B. SiEOBRT A Sons), Ltd. v, 
Kerr, [1933] A. 0. 550 ; 102 L. J. P. 0, 161 ; 
149 L. T. 313 ; 49 T. L. B. 633, P. 0. 

4023b. Writtng back to profit aooount — 

Profits written off in excess of requirements.] 
— A co. which applies its profits in writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally A unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodvdll as proves to be in excess of 
proper requirements.— Staplby v. Bead 
Brothers, lyrD., [1924] 2 Oh. 1 ; 93 L. J. Oh. 
613 ; 131 L. T. 629 ; 40 T. L. B. 442 ; 68 
Sol. Jo. 619. 

Annotation : — Refd. Long Acre Press v, Odhams Press, Ltd., 
[1930] 2 Ch. 196. 

4026. Add, Annotations : — Refd. Parker A Oooper 
V, Beading A James (1926), 96 L. J. Oh. 23; 
Kerr v. Marine Products (1928), 44 T. L. B. 
292 ; Be Lee, Behrens A Oo. (1932), 48 T. L. B. 
248. 

4035. Add, Annotation : — Refd. Deuchar v. Gas 
Light A Ooke Oo., [1924] 2 Oh. 426. 

4087. Add, Annotations : — Refd. Deuchar v. Gas 
Light A Ooke Co., [1924] 2 Oh. 426 ; A.-G. 
V, Leeds Oorpn., [1929] 2 Ch. 201 ; British 
Trawlers’ Federation, Ltd. v. London A 
North Eastern By. Co., [1933] 2 K. B. 14 ; 
A.-G. V. Bacecourse Betting Control Board, 
[1935] Ch. 34. 

4037a. .]~-Parker A Ooopeii, Ltd. v. Bead- 

ing, No. 3160a, ante, 

4046. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

4048. Add, Annotations : — Distd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. Apld. Walters’ Deed of 
Guarantee, Walters' “ Palm " Toffee, Ltd. 
V. Walters (1933), 49 T. L. B. 192. Refd. 
Investment Trust Oorpn., Ltd. v. Singapore 
Traction Co., [1935J Oh. 616. 

4050a. Under agreement — To repurchase 

shares— Allotted in consideration of advance 
to company — Lender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors A shareholders, 
entered into a written agreement with the 
CO. A defts. to advance to the co. a sum of 
£1,600 by the purchase of 1,600 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par A to secure the purchase 


PART III. SECT. 31, SUB-SECT. 2.— A. 

•d. Fruit company— Reffulation by 
statute.] — ^A statutory power of a fruit 
CO. to regulate any matter connected 
with its internal affairs Sc the sale, 
barter or disposition of fruit grown by 
shareholders, does not confer the right 
to regulate the storage of fruit. — 
Ksely V. Brooklyn Fruit Co., [1937] 
3 D, L. E. 198 ; 11 M. P. R. 419.— 
CAN. 

PART 111. SECT. 81, SUB-SECT. 8.— B. 

n 1, .] — Re Inbio Shoe Co., 

fl92ij 4 D. L. R. 626 ; 6 0. B. R. 167.— 
GAN. 

o 1. — The holder of 

1,600 £1 flhaiee in a oo., on which 6«. 
per share had been paid A on whlbb a 


call of a furth 0 r- 2 s. 6d, per share had 
been made but not paid, being unable 
to pay hh) debts as they fell due agreed 
with the do. that the money already 
paid should be applied towards pay- 
ment In full of 750 sbares, A that he 
shoidd pay a further amount sufficient 
to pay those 750 sbares in full, A that 
thereupon the other 750 shares should 
be cancelled *• — Held : the transaction 
amounted to a purchase by the oo. 
of the shares cancelled, A the share- 
holder was still a member of the 
oo. in respect of the 1,500 shares.— Re 
Greater Melbourne Realty Co., 
Pty„ Ltd., [1031] Agpi s L. R . 276 ; 
a/fd. sub wnn. Union trustee Co, or 
AuBTBAiUA. Ltd. V. Greater Mel- 

BOURNE BeAI/TY OO, PROPRIETABY, 

Ltd. (m Liquidation), [1932] Argos 
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L. R. 178 ; 6 A. L. J. 433 ; 47 O. L. R. 
44.— AUS. 

q 1. No reduction of asaeta .] — 

W^here the extinguishment of co. 
shares by their surrender A cancellation 
Involves no aotual reduction of assets, 
the transaction is not illeg^. 
capital is not diminished by relinquish- 
ing something of no value or by secur- 
ing relief from liabilities. Each case 
must bo decided on Its own facts A the 
diminution in capital must bo, not 
fanciful nor theoretical, but aotual A 
substantial, before the transaction ccui 
be sucoessfolly attacked. — Bkxtxsh 
Columbia Red Cedar Shingle Co., 
Ltd. V. Stoltze Manufaoturino Oo., 
Ltd., [19321 1 W. W. R. 104 ; 3 

D. L. H. 762 ; 44 B. O. K. 468 ; revar., 
[19311 3 D. L. R. 379,— OAN. 
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money therefor by accepting bills drawn 
by pltf. : & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same nxunber of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, & would there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees : — 
Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ultra 
vires the co. & therefore unenforceable could . 
not be maintained ; & pltf. was entitled to 
judgment for £1,500 with interest. — Garrard* 

. V. Jambs, [1926] 1 Oh. 016 ; 94 L. J. Oh. 
234 ; 133 L. T. 201 ; 69 Sol. Jo. 622. 

40^2a. Provision of Onanolal assistance to buy own 
shares — 1929 Act, s. 45.]— 1029 Act, s. 45, 
was declaratory of the law &, did not create 
a new offence. — R. v. Lorang (1931), 22 
Or. App. Rep. 187 ; 76 Sol. Jo. 121, 0. 0. A. 

4064a. Guarantee of payment by French firm 

to French Treasury.] — Republic op France 
(Minister op Finance) v. Perry & Oo. 
(Bow), L/td, (1929), 73 Sol. Jo. 268. 

4070. Add. Annotation : — Generally, Refd. Egyp- 
tian Salt & Soda Co. v. Port Said Salt Assocn., 
Ltd., [1931] A. 0. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical practitioners.] — 

Bloxham V. Medical Defence Union, Ltd. 
(1894), 10 T. L. R. 384 ; 38 Sol, Jo. 288, O. A. 

4074. After this case for “ Remuneration of 


directors.] •• read “ Remuneration — Of 

directors.] 

4080. Add. Annotations Generally, Refd. British 
Insulated & Helsby Cables v. Atherton, [1 926] 
A, 0. 206; Be Qolomb & Porter A; Oo,*s 
Arbitration (1931), 144 L. T. 583 ; Re Lee, 
Behrens & Co. (1932), 48 T. L. R. 248. 

4087. Add, Annotation : — -Refd. British America 
Nickel Corpn. v, O’Brien, [1927] A. C. 369. 

4094. Add, AnnotcUions : — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B, 246; Liggett 
(Liverpool) v, Barclays Bank, [1928] 1 K. B. 48. 

4094a. ]. — (1) A question might arise under 

the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board ; & it appears to me that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract mu^ be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 
such a requisition of the utmost importance ; 
for, according to that section, every contract 
entered into by an instrument not under their 
common seal would be unilateral as regards 
them — a contract under which they would be 
liable, but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, an important dis- 
tinction to be drawn, & it is drawn in the case 
of Royal British Bank v. Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 


4051 ii. .] — It i8 not itltra vires 

a 00 . to receive a transfer of Its shares 
to itself in oompromise of an action. 
At least the oo. is estopped from setting 
up such a plea after taking the benefit 
of the eompromiso. — Re E. J. Lane, 
Ltd., Exp. Millioan. [19241 1 D. L. R, 
269 : 4 0. B. R. 308.— CAN. 

4051 iii. .] — Knkohtkl Motor 

Oo., Ltd. V. Worden (Saak.), [19231 
2 D. L. R. 839 ; [19231 2 W. W. R. 
154.— CAN. 


PART in. SECT. 31, SUB-SECT. 2.— X. 

n i. .) — Where a oo. aaslimed 

money to secure payment of a debt 
owing to the assignee by another oo., 
with whtoh the assignor oo. had no 
prior or contemporaneous agreement : 
— Held : the oo.*8 memorandum of 
assocn. gave it no such power. — 
Abbotsford Lumber Co. v. Steven- 
80NJ1925] 4 D. L. R. 560 ; [1925] 3 
W. W. R. 461.— CAN. 


PART III. SECT. 81, SUB-SECT. 2.— K. 

sh. Power limited to negoHoHon of 
investments — No right to registration of 
mortgage cAorpe.}— Re Mutual In- 


vestments, Ltd., [10241 4 D, L. R. 
1070 ; 56 O. L. R. 29.— CAN, 

PART III. SECT, 81, SUB- SECT. 3.— C. 

4083 ill. .1— Re Pacific 

Coast Coal Mines, Ltd. & Hodqbs 
(B. C.), [19261 4 D. L. R. 759 ; [19261 
3 W. W, R, 378.— CAN. 

4083 iv. By injunction,] — Carr 

V, British Columbia Nickel Mines, 
Ltd., [19371 2 W. W. R. 399.— CAN. 

PART III. SECT. 81, SUB-SECT. 8.— O. 

4094 i. Presumption t?uU powers 
properly eajercised.}— The president & 
manager of a oo., who was personally 
indebted to a bank, informed it that 
the 00 . was Indebted to him for salary, 
& the bank induced him to give it the 
oo.'B note made payable to him & 
indorsed to the bank. In an action 
on the note the oo. contended that 
there was no debt due to the manager 
beoause no resolution authorising pay- 
ment of a salary to him had bera 
passed : — Held .* the passing of snob 
resolution was a matter of internal 
management. Sc the bank was not 
bound to see that it had been passed.— 
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Canadian Bank of Commebob v. 
Pioneer Farm Co., Ltd. & Hall 
(Sask.), [1927] 4 D. L. R. 772 ; [19271 
3 W. W. R. 312.— CAN. 

4094 ii. .] — Deft, oo., the owner 

of mining lands, by an agreement in 
writing, executed by its president Sc 
secretfiiry-treasm’er under the oo.*s 
seal, gave L. an option to purchase a 
ortion of the lands. Pltf., a share- 
older of deft, oo., sought to have the 
agreement deolared nulfft void beoause 
it was not sanctioned by a bye-law of 
the directors^ confirmed by a vote of 
the shareholders. It axfpeared that 
the directors in fact sanctioned the 
transaotion & by a bye-law authorised 
the president Sc secretary -treasurer to 
sell the portion of the lands referred to 
Sc to execute documents in connection 
with any sale. Sc to afllx the co.*b seal 
thereto : — Reid : the sale came within 
the rule in Royal British Bank v. 
Turguand, — Herrmann v. Canadian 
Nickel Co., [1929] 4 D. L. R. 42 ; 64 
O. L. R. 190.— CAN. 

4094 iii. .] — Paoifio Bebbt 

Growers, Ltd. v. Western Packing 
OorpNm Ltd., [19291 1 D. L. R. 814; 
1 W. W. R. 426 ; 41 B. a R. 78.— 
GAN. 
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of the CO., & that which contains nothing to 
indicate that those r^uirements have not 
been complied with. Thus, where the deed 
requires certain instruments to be under 
the common seal of the co., every person 
contracting with the co. can see at once 
whether that requisition is complied with, 

& he is bound to do so ; but where, as in the 
case I have last referred to, the conditions 
required by the deed consist of certain 
internal arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting with the directors find the 
acts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
case last supposed, he is not bound to inquire 
whether the resolutions have been duly 
assed, or the like, otherwise he would be 
ound to go further back, to inquire 
whether the meetings have been duly 
summoned, & to ascertain a variety of other 
matters, into which if it were necessary to 
make such inquiry, it would be impossible 
for the co. to c4jTy on the business for which 
it is formed. — Ue Athen^um Life Assur- 
ance Society, Ex p. Eagle Insurance Co. 
(1S68), 4 K. ,T. 649 ; 27 L. J. Ch. 829 ; 4 
Jur. N. S. 1140 ; 6 W. R. 779 ; 70 E. R. 229. 

4095a. .] — Deft, bank negligently & in breach 

of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account signed by one director only : — • 
Held : the bank being put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Uoyul British 
Bank v. Turquandj No. 4094, & assume tnafc 
a signature purporting to be that of a new 
director was that of a person duly appointed- I 
— Liggett (B.) (Liverpool), Ltd. v. 
Barclays Bank, Ltd., [1928] 1 K. B. 48; 97 
L. J. K. B. 1 ; 137 L. T. 443 . 43 T. L. B. 449. 

4100. Add. Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

4 IQ 4 ii. Disputes between directors.] — 

Canfield v . Gibbon, [1926] W. N. 11. 

4107a. Merger of English companies— 

Opposition by American company.] — Inter- 
national Mercantile Marine Co. (Inc.) v. 
Oceanic Steam Navigation Co., Ltd. 
(1934), 78 Sol. Jo. 360. 

4117a. Parker & Cooper, Ltd. 

v, Reading, No. 3160a, ante. 

4129. Add. Annotation : — Reid. Leyton U. D. C. 
v. Wilkinson, [1927] 1 K. B. 853. 

4129a. Borrowing.] — A trading co. was by 


its memorandum of assocn. emx>owered, inter 
alia, to raise capital & to borrow money by 
deeds of hypothecation, & to act tlirough 
agents. The only reference to borrowing 
contained in the arts, of assocn. W'as a pro- 
vision that the directors might boiTow 
money. There was no express power of 
delegation by the directors. By various 
powers of attorney, the co. appointed agents, 
not directoi*s, who were empowered, inter 
alia, to borrow money on the security of the 
co.’s goods, railway receipts, bills of lading 
or otiier documents of title. These agents 
borrowed money principally upon tlie security 
of letters of hypothecation relating to goods & 
produce in tlie co.’s go-downs. The co. was 
free to deal with the goods & produce in the 
ordinary coui’se of business, & the contents 
of the go-dowms therefore changed frequently. 
In some of tlie printed foniis of letter of 
liypotl location the spaces for the names of 
the places at whicli the go-downs were 
situated were left blank, & at the end of the 
form, after the signature, a list of places was 
set out. One of the co.’s agents borrowed 
sums in excess of the value of the goods. A 
bank which held certain letters of hypotlieca- 
tion, acting upon a licence to seize contained 
in letters from the co., seized all the goods 
to whieli it had access by the terms of such 
letters of hypothecation: — Held: (1) the 
fact that tlie arts, of a.sHOcn. empowered the 
directors to borrow% did not r(?strict the co.’s 
general power to bori'ow, which it could 
exercise through properly autliorised agents ; 
(2) in the absence of anything in the memo- 
randum or arts, of assocn. restricting the 
co.’s power to borrow through agents, 
borrowing by such agents was within their 
ostensible authority, tlie precise limits of 
the agents’ power to borrow being a matter 
of internal management into which a lender 
would not be required to inquire. The co. 
w'as, therefore, bound evfm by the excessive 
borrowings of the appointed agents, so long 
as those borrowings were within the ostensible 
authority of the agents ; (3) the hitters of 
hypothecation constituted floating charges, 
which ought to have been registered, but 
upon seizure, before the liquidation of the 
CO., under the licence to seize, a specific 
charge came into being, which had been 
perfected by the seizure of the goods. The 
seizure was, therefore, in the circumstances 
a rightful one, & valid against the liquidator ; 
(4) the produce which could be seized under 
the letters of hypothecation, in which the 
spaces were left blank, was limited to produce 
in the go-downs specified at the end of the 
form. — Mercantile Bank of India, Ltd. v. 


PART III. SECT. 31, SUB-SECT. 3.— E. 

d 1. .1 — ^In an action 

affalnst a oo. & Ite direotora, pltf., who 
was suing on behalf of himself & the 
other shareholders, applied for an 
order to oontinue an interim injunction 
unto after the trial restraining defts. 
from osurying on as a board of 
directors. The act complained of was 
that some of defts. did not wish certain 
of the other shareholders to be present 
or represented at the annual general 
meeting, ic prevented such presence or 
representation by having the meeting 
take place tn an inner office of the place 
of meetiiig whOe some of the other 
shareholders were waiting to attend in 
the outer office to the knowlecj^ of 
defts.: — Held: if irregularities were 


committed in the^ conduct of the meet- 
ing at which resolutions complained of 
were passed. It could bo regularised by 
the passing of fresh & effective resolu- 
tions. The ct. will not interfere in tho 
internal management of the co. Appli- 
cation dismiss^. — Watson v. BARRsm 
(1929), 41 B. O. R. 478.— CAN. 

d li. .] — Whatever should 

be done by a co. itself through its own 
internal organisation ought to be left 
to the co. to do & ought not to be 
Interfered with by the ct. Accord- 
ingly, an order, made in an action by a 
shareholder against the co. appointing 
a receiver for tho co., & a subsequent 
order, made on an ex parte application 
by tho receiver, authorising him to 
oommenoe an action in the name of 
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Imself & the co. to recover property 
f the 00 . & for an account of moneys 
joelved by two directors of tho co. 
^ere set aside & the action brought 
1 pursuance of the latter order dls- 
lissed, on tho motion of one of said 
ivo directors. — Youno v. Al bert a 
petroleum Conbolidated, Patter- 
on V . Okalta Oiia, Ltd., & Oitlbert, 
19301 1 W. W. R. 86 ; 1 D. L. It. 903 ; 
ub nom . PATTEiteoN v. Okalta Oils, 
iTD., 24 Alta. L. It. 370.— CAN. 

yi, J — The cts. do not 

iterfere with the internal manage- 
lent of private cos. not formed for 
roflt unless there Is illegality or fraud. 
-Pardee v. Humbkbstonb Summer 
IKSORT Oo. OF Ontario, Ltd., [19331 
D. L. R. 277 ; O- R. 680.— CAN. 
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Ohabtbbbd Bank of India, Australia & 
China & Strauss & Co., Ltd., Chartered 
Bank of India, Australia & China v. 
Mercantile Bank op India, Ltd. & Strauss 
& Co., Ltd., [1937] 1 All E. R. 231. 

4t86«. .] — Brighten v. Bowman (1929), 73 

Sol. Jo. 748. 

4142. Add. Annotation : — Retd. British Thomson- 
Houston Co. t;. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Oh. 83. 

4144. Add. Annotation : — Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Oh. 
179. 

4146. Add, Annotations : — Held. Wiggins v, Lavy 
(1928), 44 T. L. R. 721 ; Howard v. Odhams 
Press, Ltd., [1938] 1 K. B. 1. . 

4159. Add. Annotation : — Distd. Watson v. Davies, 
[1931] 1 Oh. 466. 

4166. Add, Annotations : — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 E. B. 776 ; Houghton i;. 
Nothard, Lowe & Wills, [1927] 1 K. B. 240; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1 B. 48. 

4167. Add. Annotation : — ^Refd. Mercantile Bank 
India, Ltd. v. Chartered Bank of India* 
Australia & China & Strauss & Co., [1937] 
1 All E. R. 231. 

4170. Add. Annotations : — Consd. Underwood v. 

, Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775 ; Houghton v. 
Nothard. Lowe & Wills, [1927] 1 K. B. 240. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1920] 2 K. B. 460. 


4170a. .] — Houghton & Co. 

V. Nothard, Lowe So Wills, No. 3167a, 
ante, 

4170b. .] — By the articles of 


assoon. of a co. the directors had power 
to delegate to one or more of their own body 
such oA the powers conferred on the directors 
as they might consider requisite for carrying 
on the business of the co., So to determine 
who should be entitled to simi contracts So 
documents on the co.’s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form : 
^ The F. B. B., Ltd., signed N. P.** N. P. 
was a director of the co. During the negotia- 
tions for the giving of the fl^arantee he had 
written to pltfs., signing the letter ** for So 
on behalf of ** the co., “ N. P., Chairman.” 
On these facts, in an action on the guarantee : 
— Held : pltfs. were entitled to presume that 
the directors of the co. had authorised N. P. 
to sign contracts on behalf of the co., So the 
CO. was liable on the guarantee. — British 
Thomson-Houston Co., Ltd. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176 ; 
101 L. J. K. B. 690 ; 147 L. T. 346, 0. A. 

4108. Add. Annotation : — ^Reld. National Carbonis- 
ing Co. V. British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4209. Add. Annotation : — ^Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 871. 

4211. Add. Annotation : — Refd. Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

4226. Add. Annotation : — Consd. Consolidated En- 
tertainment, Ltd. V. Taylor, [1937] 4 All E. R. 
432. 

4232. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 460. 

4286. Add. Annotation : — ^Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 460. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 


PART 111. SECT. 31, SUB-SECT. 4.— 
B. (•). 

f 1. .] — Held : there was some- 

thlng 80 out of the ordinary in one oo. 
under^kinflr to purchase the entire 
outstandlngr stook of another os to 
put pltfs. upon Inquiry to ascertain 
whether the person or persons making 
the contract had authority in fact to 
make it. — B rooks, Ltd. v. Claude 
Neon General Advertising, Ltd., 
[19311 2 D. L. H. 743 : 0. R. 92,— CAN. 


PART III. SECT. 81, SUB-SECT. 4.— 
B. (b). 

tl. Negligmce — Arrest ^ constable 
employed by company, J— Where a oo. 
has statutory power to employ &, 
praotioally, to appoint constables Sc 
a constable so appointed acts negli* 
gently in attempting to effect an 
arrest in the course of nls employment 
by the oo. he renders the oo. liable for 
the damage caused thereby. — Viqnttoh 
V. Bond & Canadian Pacific Rt. Co., 
[19281 1 W. W. R. 449 ; 60 Can. Grim. 
Cm. 273 ; 87 Man. L. R. 436.— CAN. 


sp. .1 — A oo. is not liable In 

damages for injuries oaused during 
a trip in a motor boat, when the sailing 
was advertised in tbe co.'s name bv the 
secretary without the co.’e authority. — 
Bianoo e. Mathers (I. H.) & Son, 
Ltd., [19381 2 D. L. R. 175 ; 12 

M. P. R. 444.— CAN. 


PART HI. SECT. 81, SUB-SECT. 4.— 0. 

kl. AyefU for sale of honcU — 

Bonds not issued in compliance with 
Acta ,} — Where bonds are actually 
executed by a oo. they oannot be said 
not to exist as bonds even though, 
because of non-oompUanoe with the 
requirements of the Cos. Aot, they are 
not legally valid; therefore, a 


person who as agent for the co. & with- 
out fraudulent intent induces another 
to buy such bonds from It cannot be 
liable In damages merely on the ground 
of an implied representation that the 
bonds are legally valid, Bince, even if 
such representation can be implied Sc 
it proves to be false it is a representation 
in point of law. — Kavankr v. Bowhbt 
(Alta.), 1X928] 4 D. L. R. 907 ; [1928] 
3 W. W, R. 267,— 'CAN. 

PART III. SECT. 81. SUB-SECT. 4.— D. 

4164 1. Whether eoKd.jh— Price e. 
Indiana-Alberta Oil Co. (Alta.), 
[19261 3 D. L. R. 82.— can. 


PART III. SECT. 81, SUB-SECT. 6.— 
A. (b) il. 

4176 iv. .1 — Re Red Deer 

Milling Sc Elevator Co., Stratford 
Mill Building Co.’b Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 


b 1. .] — Re Red Deer Milling 

Sc Elevator Co., Stratford Mill 
Building Co.’s Claim (1907), 7 
W. L. R. 284 ; 1 Alta. L R. 237.— CAN. 
0 . Read ••417S I.*’ 


PART HI. SECT. 81, SUB-SECT. 6.— 

A. (f). 

•p. WJ^ether company may plead eon- 
tract vUra vircs.)-~A oo. incorporated 
under Ontario Cos. Aot, R. S. O., 1927, 
by letters patent, oannot escape from 
the oonsequenoes of a oontraot by 
setting up a breach of Its bye-laws or 
regulations . — Re MoEageiben (W. N.) 
Sc Sons, Ltd., MoGibbon v. Imperial 
Trust Oo., [1938] 2 D. L. R. 668; 
O. R. 849.— OiW. 


PART UL SECT. ZIm SUB-SECT. 6.— 
B. (aj. 

s i. -.1 — Before the incor- 


poration of a CO. a partner in the name 
of the partnership entered into an 
agreement with pltf., under which pltf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pltf, was to operate 
on behalf of the co. then in process of 
incorporation : — Held : commissions 
earned after incorporation of the oo. 
were not recoverable against the 
partnership ; but to recover from the 
co. pltf. would not be bound to prove 
an express contract by the co., as the 
performance Sc acoeptanoe of his 
services raised an implied oontraot to 
pay. — Power v. Edmonton Lumber 
Exosanob (1920), 3 W. W. R. 10; 
53 D. L. R. 468.— CAN. 

a i* Sale of yoods.l^Re J. R. 

Morgan, Ltd., Exp. J. Sc Q. Garment 
Mpq. Oo. (Ont.), [1926] 1 D. L. R. 
882 ; 8 0. B. R. 62.— CAN. 


PART 111. SECT. 31, SUB-SECT. 6.— 
B. (b). 

4209 vli. .] — Prior to the inoor- 

poration of pltf. oo., a document oon- 
taining the terms of a proposed contract 
between it Sc deft. oo. was executed Sc 
handed to the organisation committee 
of fltf. oo. as evidenoe of the fact that 
defts. were willing to enter into the 
oontraot as soon as pltf. oo. should 
have become incorporated. After pltf. 
oo. had become inoorporated Sc re- 
oeived its oertifloato entitling it to 
oommenoo bpsinoes it duly executed 
the dooument. Sc the oontraot was 
thereafter acted on : — Held : pltf. oo. 
was entitled to sue for damages for 
breach of such contract. — ^Associated 
Growers of British Columbia, Ltd. 

V. British Columbia Fruit Land. 
Ltd., [19251 1 H. L. R. 871 : [1926J I 

W. W. R. 606 ; 84 B. O. R. 6M.— CAN. 
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4289. Add. AnnotaMona : — Gonsd* Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776 ; Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 820 ; 
Bril^h Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 170 ; 
Algemeene 'Bankvereeniging v. Langton 
(1936), 40 Com. Oas. 247. Refd. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 
240 ; Liggett (Liverpool) v, Barclays Bank, 
[1928] 1 K. B. 48 ; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co., [1937] 
1 AU E. R. 231. 

4266. Add, Annotation : — Refd. The Hayle, [1929] 
P. 276. 

4257, Add, Annotation : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47. 

4267. Add. Annotations : — Appld. Houghton v, 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. Refd.Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

4267a. .] — Two rival cos., the N. Co. 

& the W. Co., formed resp. co. to take over 
certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Co., 
namely, M. & G. Lowe, & two directors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, 
between M. Lowe & applts., a firm of fruit 
brokers, it was arranged that applts. should 
make certain advances to the N. co. & should 
receive all fruit consigned either to the N. co. 
or to resp. co. & keep back 70 per c .n't, of the 
net proceeds in reduction of the ad v cnees, 
& it was stipulated that resp. co. should 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 


two Lowes & a third director of the N. Co., 
who was also the secretary of resp. co. This 
arrangement was not ratified by any agree- 
ment under the seal of resp. co., but the 
secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangement 
after it had been in operation for some 
months, & it was then put an end to. Applts. 
had obtained fruit consigned to resp. co. on 
board several ships without production of the 
bills of lading, on giving an indemnity to the 
ships, &; they sued resp. co. for delivery of the 
bills of lading. Resps. counterclaimed for 
the proceeds of fruit belonging to them & not 
accounted for : — Held : (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
CO., which would have disclosed the arrange- 
ment. — Houghton (J. 0.) & Go. v, Nothard, 
Lowe & Wills, Ltd., [1928] A. O. 1 ; 97 
L. J. K. B. 70 ; 138 L. T. 210 ; 44 T. L. R. 
76, H. L. 

Annntaiiom : — Aa (1) Consd. MercantlJo Bank of Tiulla, 

Ltd. V. Chartered Bank of India, AuHtmlla & (Jliliia ik. 
Strauss & Go.. 111)37) 1 All E. 11. 231. Aa to (2) Apld. 
Evans v . Employers’ Mutual Insurance Association, litd. 
(1935), 152 L. T. 333. Befd. Kreditbank Cassrd 

G. m. b. H. V, Schenkers, Ltd., (1927) I K. B. 82(5 ; Lig«:ett 

. B. (Liverpool), Ltd. v . Barclays Bank, Ltd., [1928] 1 
K. 13. 48 ; Nowsholine Bros. v. Hoad Traiispoit & General 
Insco. Co., [19291 2 K. B. 35(5. 

4272. Add, Annotation : — Refd. The Hayle, [1929] 
P. 275. 

4278. Add, Annotations As to (l)Refd. Wattv. 
Longsdon (1929), 98 L. J. K. B. 711 ; Chap- 
man V, BUesmere (1932), 101 L. J. K. B. 376. 


PART HI. SECT. 31, SUB-SECT. 5. 

— C. 

4283 i. Whether company bound — 
Promissory note — Signed by president 
or vice-president.] — ^Where the endorse- 
ment of promissory notes purported 
to be that of a co. executed by the 
shmature of its president or vice -pre- 
sident, sigrniuf; as such. Sc the Indorsee 
had firlven good consideration therefor, 
held that neither the co. nor the maker 
could dispute the authority of said 
officers to make the indorsement. — ■ 
Bondholders Seouutties Oorpn. v. 
Manville, [19331 3 W. W. R. 1 ; 4 
D. L. R. 699.-^AN. 

4288 ii. For direcior*8 

private liabUUy ,] — S. & other members 
of a syndicate retained pltf. as their 
solr. in an action brought by them. 
S., on the advice of pltf., transferred 
his business of a timber-merchant to 
a proprietary oo., of which he became 
managing director Sc principal share- 
holder. Pltf. procured from 8. the 
oo.’s promissory note, payable to pltf., 
on account of pltf.'s charges Sc out* 
^ings in connection with the litigation. 
When the promissory note feU due, it 
was retired upon part payment & the 
giylng of a new promissory note for 
the balance, made by the co. Sc pay- 
able to pltf. In an action by pltf. 
^on this promissory note : — Hdd : 
smoe pltf. had failed to show, aa in the 
ofreuinstances he must show, that the 
promiBBory note was given by the co. 
for good consideration Sc as part of or 
m aid of some business transaction of 
the 00 ., the oo. was not liable to pltf. 
on the note. — ^W oolt v. Snipe S. L. 
Ptt. Ltd., [19361 V. L. R. 22; 42 
Algos L. R. 92.— AUS. 


4239 i. Signature — Promissory note — 
Authority — Whether bank bound to 
inquire.] — The co. w^as Incorporated 
bv Dominion Letters Patent on May 25, 
1927, & went into liquidation in Juno, 
1929. Appit. bank filed its claim in 
respect or five promissory notes made 
by S., as president, on behalf of the co. 
Sc amounting to 128,7(58.02. The 
liquidator called upon the bank to 
move Its claim before the Superior Ct. 
The notes were signed in blank by 8. 
alone Sc were handed to L., the New 
York buying agent of the co., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
oo. L. filled the blank note forms with 
the names of two other cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of the 
Insolvent co. The Doi.es were indorsed 
to anplt. bank, & it is admitted that 
the bank was a holder in due course. 
8. W8W the only witness at the trial : 
he produt’ted a by-law of the insolvent 
iio. providing inter alia that “ all 
cheques . . . notes . . . siiall t>e signed 
by such officer ... of the oo. Sc in such 
manner as shall from time to time be 
determined by resolution of the Board 
of Directors,'* Sc he also produced a 
resolution of the directors pursuant to 
the by-law which provides ** that all 
notes ... be signed by the president 
Sc countersigned by the auditor . . 
of which resolution appit. bank betd 
no knowledge : — Held : appit. bank, 
being a bolder in due course, was 
en^ed to rank as a creditor of the 
Insolvent co. The notes were made In 
general aooordance with the authority 
of the president under the by-law of 
the CO., Sc it was not necessary for 
appit. bank to Inquire into the authority 
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of tho proHidont to sign tho notes on 
behalf of the co. Under sect. 10(5<f of 
tho Dominion Cos. Act, tho proHldent 
had to bo one of th(5 directors ; &, 
under sect. 37, tho only persons who 
could make notes on b(^half of tho co. 
would bo those designated in tho by- 
law. Persons dealing with a co. are 
presumed to have notice of what 
is contained in tho Act under which 
the CO. was incorporated & the Lott/Ors 
Patent ; &. In a ease like the present, 
whore the Act refers speelfleally to the 
by-laws as tho plants wbei*e tho authority 
of an officer or an agent to sign pro- 
missory notes is to be found, the person 
taking a note made by an oUioer is 
under obligation to ascertain from the 
by-laws that tho officer who signed tho 
note might have been authorised to 
make such note in the course of the co.'s 
business ; but ho is not obliged to go 
further Sc inquire whether tho dlrc<itors 
passed tho resolution which would 
give tho officer express authority. 
That constitutes part of the caj.’s 
“ indoor management.” If the officer 
might, under the by-laws, have been 
authorised to make the note, tho 
making of it was within his ostensible 
powers & was ” in general accordance 
with his powers os such under tho by- 
laws.” — Re Almttr Fmt Trading Co., 
Bank op United States v. Robs, 
(19321 S. C. R. 150 ; 2 D. L. R. 128.—- 
CAN. 


PART IIL SECT. 31, SUB-SECT. 6.— 
A. (0). 

k i. Solidiar .] — Bank op 

Britibh North Amebioa v, St. John 
Sc duEBEO Rt. Oo. (N. B.) (1920), 
52 D. L. R. 657.— CAN. 
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4282. Add, Annotationa : — Ref d. Watt r. Longsdon 
(1929), 98 L. K. B. 711 ; Osbom v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4288. Add, Annotaiiona: — Refd. Isaacs v. Cook, 
[1925] 2 K, B. 391 ; Osbom v. Boulter 
(Thomas) &> Son, [1930] 2 K. B. 226. 

4291 • Add, Annotation : — Refd. B. t;. Registrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to be used by members.] — Re Nobth of 
England Protecting & Indemnity Assocn. 
(1929), 46 T. L. B. 296. 

4307a. Extension of objects to new trades.] — 

CO. incorporated for the primary object of 
acquiring &; carrying on two businesses, one 
that of a private co. making & selling foot- 
wear & clothing, but with other wide powers, 
& the other that of a retailer of footwear, 
petitioned the ct. for sanction to an extension 
of its objects, as set out in its memorandum 
of association, to the carrying on of a large 
number of different retail trades, including 
that of universal stores. The extension was 
approved by the co. in general meeting 
without opposition, but the petition was 
opposed by certain preference shareholders : 
— Held : there being no evidence that the 
proposed alterations were necessary or proper 

, to enable the co.’s business to be carried on 
more efficiently, & as the trades it was pro- 
posed to take power t ) work were entirely 
outside the original objects of the co., the ct. 
would refuse to sanction the petition. 

On appeal additional evidence was adduced 
to show that a large number of the trades to 
which it was sought to extend the co.’s objects 
were already being carried on by the co., & 
that to this extent the object of the petition 
was to regularise the position, & further that 


during the year 1934 a small profit had been 
made by the co. as opposed to the loss suffered 
in 1933 : — Held : m view of the further 
evidence the alterations in the objects, when 
limited so as to give power to cariy on only 
those trades which were already being carried 
on by the co., should be sanctioned. — Be 
Bolsom Bros. (1928), Ltd., [1936] Ch. 413 ; 
104 L. J. Ch. 267 ; 162 L. T. 477 ; 79 Sol. 
Jo. 214, O. A. 

4820. After this case add ** See, now, 1929 Act, 
s. 6 (1) (f), (g).»» 

4321a. Society not for profit.] — A provision in a 
memorandum of assocn. of a society not for 

E roflt, registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,” 
'that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum “ with respect to the objects 
of the CO.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct. — Re Society for 
Promoting Employment of Women (1927), 
71 Sol. Jo. 683. 

dnnotcUion : — Distd. Re Scientific Poultry Breeders* Assocn., 
Ltd., [1933] Oh. 227. 

4321b. Alteration permitting remuneration of 

governing body.] — The memorandum of a co. 
limited by guarantee, formed to improve & 
encourage the breeding of poultry, contained 
a provision that no remuneration should be 
paid to members of the governing body of 
the co. Owing to the increase in the co.’s 
business it became impossible for those 
members to give their time to the co.’s affairs 
without some remuneration, & the co. in 
general meeting passed resolutions providing 
for equitable remuneration for services 
rendered. Upon petition to the ct. to 
sanction the consequent modifications of the 


PART III. SECT. 31, SUB-SECT. 9.— A. 

p i. Held; (1) 1908 Act, 

B. 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause ; 
(2) a proposed alteration beins deeiffned 
for the better attainment of the objects 
of the CO., a petition for confirmation 
of the alteration should be granted. — 
Incorporated Glasgow Dental 
Hospital v. Lord Advocate, [1927] 
8. O. 400.— SCOT. 

q j, Incorporation abroad .] — A 

00 ., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assocn. by the addition of 
a power ** to procure the oo. to be 
incorporated, registered, or. recognised 
in any foreign country.*’ The ct., 
while sanctioning the power to procure 
the registration or recognition of the 
00 . in a foreign country, refused to 
confirm the power to procure its incoT- 
poration there . — Re Taysidk Floor- 
cloth Go., Ltd., [1923] S. O. 690. — 
SCOT. 

4308 iv. .] — A cemetery oo. 

sought additional power to act as 
** stone Sc marble Gutters, masons, 
quarriers Sc sculptors, florists, gardeners. 
Sc undertakers.*’ The ot.,in the absence 
of evidence of any oonvenienoe or 
advantsM to the oo., restricted the new 
powers by limiting them to powers to 
be used in oonneotlon with. Sc as 
incidental to, the co.’s main bnsi- 
ness of cemetery owners. — Bdikbdboh 
Southern Cemetery Co., Ltd., [1923] 
S. C. 867.— SCOT. 

4308 V. .1 — A reversionary oo. 

presented a petition for oonfinnation 


of a special resolution by which it 
was proposed to alter its memorandum 
of assocn. by adding powers to carry 
on. along with its existing business, 
that of trust investment, & to sell or 
otherwise dispose of the whole or any 
part of its property & assets for 
such consideration as it might think 
fit, &, in particnlar, for shares, 
stock, debentures, debenture stock, or 
securities of any company purohosing 
the same. The ot. confirmed the 
alteration holding, with regard to the 

f iroposed power to sell, that it did not 
nvolve a sale of the undertaking but 
merely of assets, Sc in view of the 
extension of the co.'s business, was 
germane to its operations as an invest- 
ment oo. — M etropolitan REVERdiONB, 
Ltd., 119281 S. C. 480.— SCOT. 

4808 vi, .) — The additional busi- 
ness whiob a co., by an alteration of its 
objects effected under Cos. Act, 1908, 
8. 162 (5), is permitted to carry on may 
bo one which Is wholly different from 
&; which has no relation to the then 
existing business of the co.. & it may 
yet be quite capable of being con- 
veniently Sc advantageously combined 
with it, provided the new business is 
not destructive of or inconsistent with 
the existing bu-siness. — Re Matakana 
Oo-operattve Dairy Co., Ltd., [1929] 
N. Z. L. R. 721.— N.Z. 

4308 vll, — — — A oo . whose objects, 
as stated in its memorandum, were ” to 
manufGM)ture, sell, Sc trade in gin^ 
beer, lemonade, soda water. Sc other 
aerated waters Sc drinks, & to do all 
such other acts as might be inoidental 
to the attainment of these objects, 
presented a petition under sect. 6 
oraving oonfinnation of a resolution 
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altering its memorandum by inserting 
after the word “ drinks ” the words 
** & also to bottle, sell Sc trade in all 
alcoholic beers.” A reporter to whom 
the petition was remitted stated that, 
in his view the proposed new line of 
business could conveniently Sc ad- 
vantageously be combined with the 
existing businoss. The ct. granted the 
prayer of the petition . — Re Dundee 
Aerated Water Manufacturing Co., 
[1932] S. C. 473.— SCOT. 

4308 viii. .] — A co.. Incorporated 

to carry on the business of maltsters 
& bop merchants, presented a petition 
under 1929 Act, s. 5, oraving the ct. 
to oonfirm a resolution altering its 
memorandum of assocn., by the 
insertion of a clause enabling the oo. 
to carry on. along with its existing 
businoss, the business of fruit mer- 
chants Sc oanners, & preserve manu- 
facturers. It appeared that, in the 
course of Its existing business, the 
00 . was in the habit of purchasing hops 
from persona who also grew fruit, & 
of selling hops. malt. Sc barley to 
ons enga^d in tne refreshment 
e ; & in these circumstances, the 
CO. maintained that it could con- 
veniently engage in business of the 
character proposed. The ct. confirmed 
the proposed alteration, — Re Baird Sc 
Sons, [1932] S. C. 455.— SCOT. 

r 1. .] — A co. sought the addition 

of a power to sell, let on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ot. re- 
stricted the power to any branch or part 
of the ondertaking . . . being an 
adjunct to the main undertaking. — Re 
Tayside Floorcloth Co., Ltd., [1923] 
S. C. 590.— SOOT. 



VoL K. — Oompaoies. CasM 482Lb— 4428. 


memorandum of assocn. : — Reid : the pro- 
posed alterations did not affect the real 
object of the co., which was the improvement 
of poultry husbandry ; they were ancillary 
to the main object, & were aJterationa within 
the words “ with respect to the objects of 
the CO,** in Cos. Act, 1929 (c. 23), s. 5 (1) ; 
they appeared to be to enable the co. “ to 
carry on its business more economically or 
more efficiently ” within sub-clause (a) of 
that sub-sect. & therefore the petition must 
be granted. — Re Scientific Poultry 
Breeders* Assocn., Ltd., [1933] Oh. 227 ; 
101 L. J. Ch. 423 ; 148 L. T. 68 ; 49 T. L. R. 
4 ; 76 Sol. Jo. 798, 0. A. 

4361* Add. Annotaiion : — Refd. Re Bolsom Bros. 
(1928), Ltd., [1935] Ch. 413. 

4362a. Extension of objects of benevolent associa- 
tion — By amalgamation — Amalgamation of 
funds.] — A benevolent assocn. desired to 
extend its objects to include the members & 
their dependants of any society with which 
it might amalgamate. The assocn. pro- 
posed an early amalgamation & wished to be 
enabled to give relief to the members of the 
society with hich it proposed to amal- 
gamate : — Held : the ct. ought not to con- 
firm the alteration of the objects of the 
assocn. unless the assocn. undertook to 
amalgamate only upon the terms that there 
should be an amalgamation of funds as well 
as of members. The undertaking was given 
.& the alteration confirmed. — Re Chartered 
Surveyors’ Benevolent Fund (Incor- 
porated), [1930] 2 AU E. R. 1031 ; 80 Sol. 
Jo. 705. 

4369a. Affidavit of notice — Omission to exhibit 
register of members.]— On an application by 
petition mode by a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 


exhibit the renter of members : — Reid : the 
petition would be granted notwit^tanding 
the omission to exlfibit the register, the ot. 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 
proved that the register was duly kept A 
contained the name & last known address of 
every person who was a member of the co. 
on the material date. — Re Debenture 
C oRPN., Ltd. (1931), 47 T. L. R. 399. 

4377. Add. Annotaiion : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4380. Add. Annotation : — Refd. Egyptian Salt & 
Soda Co. V. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

4389. Add. Annotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. 1, R. Comrs. 
(1931), 48 T. L. R. 170. 

4389a. Simple contract debts recoverable out 

of United Kingdom.] — An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from ad valorem 
stamp duty in respect of such debts upon the 
ground that they are “ property locally 
situate out of the United Kingdom ” within 
Stamp Act, 1891 (c. 39), s. 59 (1). — English, 
Scottish ifc Australian Bane, Jttd. v. 
Inland Revenue Comrs., [1932] A. 0. 238 ; 
101 L. J. K. B. 193 ; 146 L. T. 330 ; 48 
T. L. R. 170, H. L. 

Annotations : — Reid. Re RiisHlau Hank for Forolgn Trade, 
[1933 J Oh. 745 ; 1. R. Comrs. t>. Hrooine’B Exocntoi*8 
(1935), 19 Tax Gas. 687. 

4393. Add. Annotation : — As to (1 ) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 604. 

4423. Add. Annotations : — Refd. Keren Kayemeth 
Le Kisroel, Ltd. v. I. R. Comrs., [1931] 2 
K. B. 405 ; Re Oceanic Steam Navigation 
Co., [1938] 3 All E. Tl. 740. 


PART HI. SECT. 31, SUB-SECT. 9.— 
B. (0). 

• 0 . Alteration causing breach of lease.] 
— Tho corpn. of G. possessed statutory 
powers to make & maintain tramways 
in the streets of G. Sect. 26 of their 
statute provided that animal power 
alone should be used on the tram- 
ways. The corpn. loosed tho tramways 
to a limited co. which was promote 
for the purpose of acquiring tho lease, 
& whose objects as specified in the 
memorandum of assocn., were to carry 
on the working: of the tramways & 
omnibus traffic in connection therewith 
under the lease & after the expiration 
of the lease to carry on the business of 
omnibus i^oprietors in the city & 
vicinity. The co. acquired a large 
stock of horses & plant, the gp*oator 
part of which would be rendered useless 
in the event of the lease not being 
renewed & accordingly, when about 
three years of the lease had still to run, 
the oo. applied for an alteration of Its 
memorandum to include (inter alia) 
these objects : “ (10) to exercise the 
powers Sc carry on the business of a 
tramway co. : (13) to work Sc move all 
or any of the vehicles by means of 
electrical power, steam power or any 
other mechanical power.*' Applica- 
tion opposed by corpn. as being breach 
of contract to alt^ constitution Sc 
because object (13) was inconsistent 
with Parliamentary prohibition : — 
Held : promoting & disposing of 
tramways was an object foreign to the 
purposes of the memorandum Sc could 
not be sanctioned. Sc that quoad ultra 
the alterations fell to be confirmed. — 
Gi,asoow Tramway Sc Omnibus Co., 


Ltd. V. Glasgow Maqisticates (1891), 
18 Kettle. 675.— SCOT. 


PART III. SECT. 32, SUB-SECT. 1.— C. 

q I. .) — Deft. oo. bought 

land from pltfs.. Sc in payment therefor 
transferred to pltfs. a block of shares 
in another co., agreeing to ro-purohase 
from pltfs. at a fixed price, on or before 
a fixed day, the shares, or as many of 
them as should not have been pre- 
viously sold or transferred by pltfs, ; — 
Held : the agreement to repurchase 
was ultra vires deft. oo. as Cos. Act, 
B. 44, expressly prohibits a purchase 
of shares in another co. — Grant v. 
Dominion Loose Leap Co. (1924), 
60 O. L. R. 43.— CAN. 


PART III. SECT. 82, SUB-SECT. 2,— A. 

a i. To directors.] — A sale by 

directors of the oo.’s property to them- 
selves & a third party as trustee for 
them Is valid if such a transaction is 
intra vires the co. Sc if, os in this case, 
the purchasing directors constitute a 
majority of the shareholders. — Fbr- 
ousoN V. Wallbridob, [19341 2 

D. L. R. 270.— CAN. 

sm. Whether power imnlied from 
power to purchase land.] — Where a joint 
stock oo. is given by its memorandum 
expren power to porohase land, it is 
implied as port of its constitution that 
it naa power to let the land. Sc if 
necessary to sell it. — Gujbbat Ginning 
Sc Manupaotumno Co. v. Motilal 
Hirabsai Spinning Oo. (1928), I. L. R. 
63 Bom. 792.— IKD. 
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PART 111. SECT. 32, SUB-SECT. 2.— 
B. (a). 

4401 I. Under power in memo- 

randum — For shares in another com- 
pany.] — feuch sale does not necessarily 
involve winding up, &, where the 
directors’ authority is derived from a 
vote of the sharebolders, a majority 
vote is sufficient. — H kmbtrbrt v. 
North Wkst Hiscitit Go., [19261 2 
D. L. R. 829 ; [19261 2 W. W. R. 150 ; 
22 Alta. L. R. 233. —CAN. 

g i, Land acquired for carrying 

on company's undertafeing — Companies 
Act, n. 8. O., 1914 (r. 178), s. 24.1— 
Ttc Allan Brown’s, I td. 8c Dryall, 
11927] 2 D. L. R. 991 ; 00 O. L. R. 
267.— CAN. 

PART III. SECT. 82, SUB-SECT. 2.— 
B. (o). 

o I. .1 — Dadson V. Grkst (Sask.), 

[1927] 3 D. L. R. 630.— CAN. 

■K*. On sale of undertaking — Vendor 
owning all shares except one — Duty not 
to make secret profit.] — -A person owning 
all shares except one in a co. cannot 
deny his identity as vendor Sc make a 
secret profit on sale of tho co. to 
another. — ^Patton v. Yukon Con- 
solidated Gold Corpn., Ltd., [1934] 
3 D. L. R. 400.— CAN. 

PART III. SECT. 33. SUB-SECT. 1. 

in. Institution of proceedings — 
Necessity to employ solicitor .] — oo. 
cannot issue a writ of summons by any 
one but a solr. — Western Producers 
Mutual Hail Insurance Oo. v. 
Stewart (Sask.), [1928] 1 W. W. R. 
320.— CAN. 



PART III. SECT. 33, SUB-SECT. 8.— A. 

• 0 i. . 1 — Deft, “as the 

largrest shareholder “ of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving the co. o;' its 
clients : — Reid : the cause of action 
allogod was not defamation but an 
injuria done merely to the co. for 
wnloh the co., Sc not an individual 
shareholder, was entitled to sue. — 
GoodaIiL V. Hoooendoorn, Ltd., 
[1026] App. B. U,-~S. AF. 

k i. — ^ Refusal 

unnecessary where no one to authorise 
use 0 / naTTW!.]— M ason v. Livinostoni!! 
(Alta.), [1928] 2 B. L. B. 799.~-CAN. 

p 1 . .] — ^A shareholder 

sumg on behalf of himself Sc all other 
shareholders can maintain an action 
alleging Illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the 00 . to authorise such an 
action would be futile. — H octbton v, 
Victoria Maohinert Bkpot, Ltd,, 
(1924J 2 B. L. R. 657 ; 33 B. 0, R, 
425.— CAN. 

a I. .]— Farrell v. Magic 

Silver-Black Pox Co., [1924] 3 

D. L. R. 132.— CAN. 

a 11. .]— Shaw v. Wain- 

well Oils, Ltd, (Alta.), [1929] 3 
D. L. R. 621.— CAN. 

1 1 . Usivij company's name as plaintiff 
— Vo authority to use name — Doubt os 
to wishes of sAareAoWers. }— If on an 
application to strike out the name of a 
CO. which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens e. Great West 
Permanent Loan Oo., [1927] 2 

W, W. R. 606 ; 36 Man. L. R. 606.— 
CAN. 

4446 1. Internal management — Con- 
dud of majority ultra vires — Or fraudu- 
ienf.H'Al^ough the rule that in order 
to redress a wrong done to a co. or to 
recover money or damages due to the 
co. the at^on should be brought by 
the 00 . Itself is subject to the exception 
that the complaining shareholders may 
sue In their own names where the 
persons against whom the relief is 
sought themselves hold & control the 
majority of the shares In the oo„ & will 
not permit an action to be brought in 
its name, yet in such an action pl^. 
cannot have a larger right to relief 
than the co. itself would have If it were 


pltf., & cannot complain of acts which 
are valid If done with the approval of 
the majority of tho shareholders, or 
arc capable of being confirmed by the 
majority ; therefore, tho oases in which 
the minority <‘an maintain such an 
action arc confined to those in which 
the acts complained of aro of a fraudu- 
lent character or beyond the powers of 
the co.— Mason d. Livingston, [1929] 
I D. L. R. 608 ; 1 W. W. R. 295 ; 24 
Alta. L. R. 69 ; vary., [1928] 3 B. L. R. 
468.— CAN. 

so. Several groups of shareholders 
claiming to represent company — Stay 
of proceedings.]— In company cases 
whore there is an internecine warfare 
between factions, each claiming to be 
entitled to represent the oo., the 

E raotleo is to direct tho proceedings 
e stayed until after a meeting of 
shareholders has been hold, & the will 
of the majority ascertained. — Bumart 
Packing Go., Ltd, v. Dumart, [1928] 
1 B. L. R. 640 ; 61 0, L. R. 478.— 
CAN. 

PART in. SECT. 88, SUB-SECT. 3.— 

D. (■). 

k I. Action by beneficial owner on 

behalf of himself & all other shareholders, ] 
— Held : It was not open to pltfs. in 
a suit framed on behalf of themselves 
& all other shareholders of tho oo. to 
bring a suit as beneficial owners of 
shares, against the oo. for onlorooment 
of tholr beneficial rights & that the 
whole of the allegations Sc relief asked 
with respect to such suit must bo 
struck out. — ^Maas v. McIntosh (1928), 
28 S. R. N. 8. W. 441 ; 45 N. 8. W. 
W, N. 107.— AUS. 

0 L Jjoss of right by winding 

lip.l — ^The right, of a minority share- 
holder to maintain a representative 
action against the oo. Sc the majority 
Bhareholaers to compel an aooounting 
by the latter for property of tho co. 
unlawhiUy appropriated by them 
oeases as soon as the oo. goes into 
liquidation. — ^Ferguson v. Wall- 
bridge, [19351 1 W. W. R. 673 ; 3 
D. L. R. 66,^AN. 

0 il. Effect of lapse of time ,] — 

Minority shar^olders cannot attack, 
after the lapse of yuars, the legality 
of salaries pmd to officers of the oo., & 
approved by resolutions of a majority 
of the shareholders. — Fisher v. St. 
John Opera House Oo., [19371 4 
D. L. R. 337 ; 12 M. P. R. 7,— &»(, 
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PART m. SECT. 83, SUB.SECT. 3,— 
D. (b). 

sq. — — Unregistered shareholder ,] — 
In an action wherein pltf. alleged that 
he wae a shareholder in deft. oo. & 
sued on behalf of himself Sc all the 
other shareholders to compel the 
individual defts. to account to the oo. 
for shares alleged to have boon illegally 
obtained by them, it was hold that, 
although pltf. was not a registered 
shareholder, he had a status to bring 
the action whether he was the bonefloiw 
owner outright of the shares alleged 
to be his or owned them subject to a 
charge in favour of tho registered 
holder. — Goodbltn v. Mitchell (Mon.), 
11928] 1 W. W. R. 495.— CAN. 

PART III. SECT. 83, SUB-SECT. 4. 

1 1. .]— Hini V. Anderson, 

[1933] 2 W. W. R. 176.— CAN. 

PART III. SECT. 3 3, SUB-SECT. 6. 

kl. Essential ^ condition.] — Ser- 
vice of a statement of claim on a co. 
is not good unless tho officer or agent 
served is a person who Is likely to bring 
it to the 00 . ’s notice, even though ho la 
one who under the rules may be served 
as representing the co. — Rottal Trust 
Go. V. Spillbrs Canadian Milling 
Go., [1931] 2 W. W. R. 841 ; 4 B. L. R. 
430 ; 25 Alta. L. R, 542.— CAN. 

PART HI. SECT. 88, SUB-SECT. 12. 

4536 i. Out of what fund — Action by 
company for benefit of directors.]— 
While it Is a well established rule that 
directors may not use the oo.’s funds 
In payment of their own costs, although 
such costs would not have been 
incurred if they had not been direotors. 
yet It is equaUy well established that 
direotors acting as such within such of 
the 00 . *8 powers as are confided to 
them ft without gross negligence^ 
cannot be called upon to pay out of 
their own funds the costs ox defending 
resolutions passed by them in the 
interests of the oo., amply because a 
pltf. has chosen to make ^em 
fudlvlduBUy oo-defts.— Nohxhrrn Lif* 
Assurance Co. of Canada v. 
MoMastbr, [1938] 3 D. L. R. 497; 
[1928] S. 0. R. 512.— CAN. 

PART m. SECT, 33, SUB-SECT. 13. 

—A. (a). 

tk. Return of nuflo bona not wecee- 
sarp.l— On an application under e^ 
223 of Coe. Act, i$38» for an order that 


VoL X.— Companies. Cases 4568—4607. 


4508. Add. AnnoUdions : — ^Reld, A.-G. v. Smeth- 
wick Corpn. (1932), 96 J. P. 105 ; British 
Trawlers* Federation, Ltd. v. London Sc 
North Eastern Ry. Co., [1933] 2 K. B. 14. 

4570a« Assignment to secure personal debt of 
directors — ^Directors sole shareholders.] — As 

additional security for an advance to three 
partners, who, in addition to & apart from the 
partnership, were directors of a limited co., 
a bank accepted a document charging the 
CO. *8 interest in certain bonds which had been 
deposited with the bank to meet any judg- 
ment which might be obtained against the 
CO. in then impending litigation. Tlie docu- 
ment was signed by the three partners & the 
co.’s seal was affixed thereto, accompanied 
by the signature of one of the partners as 
president & of another as secretary of the 
co. No resolution was ever passed, either 
by the co. or by the directors, authorising 
the creation of the charge. The partners 


held all the shares in the co. except two which 
were held by two other directors of the oo. 
There were also persons ec^uitably interested 
in the shares. The litigation against the co. 
was concluded substantially in the co.*8 
favour, & the bank claimed the balance of 
the proceeds of sale of the bonds in reduction 
of the partners* indebtedness : — Held : as 
the co., acting through its directors, & not by 
its shareholders in general meeting, had pur- 
ported to apply its property for the benefit 
of those directors, the transaction was 
unenforceable, & the ct. would not inquire 
whether the co. had derived any benefit from 
it. The bank was, therefore, bound to 
account to the co. for the balance of the 
proceeds of sale of the bonds. — E. B. M. Co., 
Ltd. V, Dominion Bank, [1037] 3 All E. B-. 
655 ; 81 Sol. ,To. 814, l\ C. 

4607. Add. Annotationa . — Consd. Garrard v. James, 
[1926] Oh. 616 ; Re George Inglefleld, Ltd. 
(1932), 48 T. L. R. 636. 


pltf. give flecurity for costs : — Held : 
a return of ntilla bona not necessary 
& deft, bad on the material bled 
satisfied the onus or it. — R. M. 
Buchanan -SUMNEB Co., Ltd. v. Scot- 
tish Co-operative Wholesale 
Society, Ltd., [1936] 1 W. W. R. 491. 
—CAN. 


PART HI. SECT. 83, SUB-SECT. 13.— 

A. (b) U. 

p I. .] — On apjpoal from the 

dismissal of an application by defts. 
for security for costs under soot. 223 
of Cos. Act, 1933, held they were 
entitled to security. — Christian Com- 
munity OF Universal Brotherhooij, 
Ltd. V. Trafimenkoff, [1937] 2 

W. W. R. 340, C. A.— GAN. 

sv. *' Credible testimony ** of in’ 
ability to pay — What U. ] — In an action 
for reduction of a lease, brought by 
a co.. defender was assoUziod & ob- 
tained an award of expenses. I^ursuers 
having reclaimed, defender, founding 
upon an unfavourable balauce-sheet 
of pursuers which was about a year 
old, moved that pursuers should be 
reqiilred to find caution for expenses 
under 1908 Act, s. 278. The ot. refused 
the motion, as it did not appear by 
“ credible testimony ” that pursuers 
would be unable to pay defender's 
expenses if he wore successful, in respect 
that a later balance-sheet showed £hat 
the financial depression from which 
pursuers had been suffering was 
passing off, &, further, in respect that 

g ursuers had a responsible directorate 
: a profitable record in the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get. — 
Edinburgh Entertainments, Ltd. t, 
Stevenson, [1926] 8. C. 848,— SOOT. 

PART III. SECT. 84. SUB-SECT. 1.— 
A. (a). 

4669 U. .] — Zimmerman v. 

Andrew Motherwell op Can., Ltd. 
(Trustee) [1926]. 3 D, L. R. 963; 3 
W. W. R. 42.— oXn. 


PART III. SECT. 84, SUB-SECT. 1.— 
A. (b). 

•w. Elevator company — Bond for 
price of elevaioT,^ — A co. whose chatter 
provide that It “ may acquire, own, 
lease 6: s^ r^ estate,** Se ** build, 
sell, lease & otherwise deal with 
elevators, etc.,** & further ** may issue 
bonds bearing Interest to an amount 
not exceeding the cost of any elevator 
built by it,** has the power to issue 
snob bonds for the prioe of an elevator 
^u^t by It. — B otal Trust Co. r. 
Gbxat Northern Elevator Co. 
a»06), Q. lU 80 8. a 499.— CAN. 


s i. .J — Although under 

Rural Telephone Act, 1920 (o. 96), 

B. 31, deft. co. is Impliedly prohibited 
from borrowing money otherwise than 
by the issue & sale of debentures, & 
has no power to make or give a pro- 
missory note, yet, held in an action on 
a promissory note. Sc. in the alternative 
for money borrowed, that, since the 
money was used by deft, in paying Its 
legitimate debts incurred in carrying 
out the purposes of the co. pltf. was 
entitled to recover on the alternative 
claim with interest at the legal rate. — 
Smith v. Klbosb Rurat^ Telephone 
Co., Ltd , [1928] 3 D. L. R. 51 ; [1928] 
1 W. W R. 970 ; 22 Bask. L. R. 
414.— CAN. 


6d. Oo-opet otix'e livestock company 
incorporated uf*der Companies Act.]-- 
Held : to have power to borrow. — 
Canadian Bank op Commerce v. 
Johnson (Alta.), 11920] 4 D. L. R. 
1179 ; (19^1 3 W. W. R. 613.— CAN. 


PART III, SECT. 84, SUB-SECT. 1.— B. 

sk. Power to borrow dr raise money — 
Mortgage. }—Hcld : a mtge. over part 
of a co.'s real estate as security for 
a loan was Justified. — Unique Pro- 
perties, Ltd. V. Endean, [1927] 
N. Z. L. R, 244.— N.Z. 


PART IIL SECT. 84, SUB-SECT. 1.— 
D. (b). 

4694 i. Capital only capable of being 
called up in winding up — Company 
limited by guarantee.] — A co. limited by 
guarantee was formed for tho purpose 
of promoting an exhibition. Among Its 
objects were the formation of a 
guarantee fund ; the receipt of sub- 
scriptions thereto from persons, whether 
members of the oo. or not. for the 

S urpose of carrying out its objects Sc 
efmylng its expenses ; 8c tbe assigna- 
tion ot the letters of guarantee to any 
corporation which might give it credit. 
The CO. obtained fin undertaking from 
a firm, which was not one of Its 
members, to pay a proportion of any 
loss arising in connection with tho 
holding of the exhibition. It sub- 
sequently assigned tbe undertaking 
to a bank which had given it credit. 
A loss having ooourred, tbe bank sued 
the firm upon the guarantee. The 
defenders contended that tbe assigna- 
tion was ultra vires, having been made 
at a time when the oo. was not in 
liquidation : — Held : the assignation 
was valid, in respect that the guarantee 
fund was not capita! of the oo. within 
tbe meaning of sects. 2 Sc i (1) (v) ot 
1908 Act, which oonld only oome under 
the oontTol of the oo. or its directors in 
the event of liquidation, but formed an 
independent fund of credit to whioth an 
assignee could make good his right on 


the happening of the event on which 
the guarantee was contingent. — 
Lloyds Bank, Ltd. v. Morrison & 
Son. [19271 S. C. 571.— SCOT. 

PART III. SECT. 34, SUB-SECT. 2.— A, 

•m. Agreement postponing lien of 
bondholders to lien of lender — Agree- 
ment not signed by all bondholders .] — 
Held : binding on the bondholders. — 
Obesne V. Ruogleb (1801), 31 N. B. R. 
679.— CAN. 

PART 111. SECT. 84, SUB-SECT. 2.— B. 

sp. Form of bonds — Whether ap- 
proval of dire, dor 8 necessary.] — Where 
the directors of a limited co. at a 
proptsr meeting authorise the Ihsuo of 
l)onds on the security of the assets of 
tho CO. 8c the shareholders confirm tho 
decision of tbe directors, it is proper 
to leave tho form of the bonds to tho 
duly appointed or elected olficsers of 
tho CO. In such a situation no ap- 
proval of the form of the bonds at a 
formal mooting of tbe directors is 
necessary, 8c the absence) of such a 
mooting is not an irregularity affecting 
tho validity of tho bonds. — Kkid. v . 
Purity Farms, Ltd., [1937] 1 I). L. R. 
72.5 ; O. R. 24 8.— CAN. 

PART 111. SECT. 84, SUB-SECT. 2.— 
0. (a) li. 

m i. J — Merchants Bank op 

Canada v. Hancock (1884), 6 O. R. 
285.— CAN. 

PART III. SECT. 84, SUB-SECT. 2.— 

C. (b) i. 

r i. Issue before prospectus filed.] 

— Martin r. Clabkpon, [1926] 3 

D. L. R. 29 ; 58 O. L. R. 818 ; 7 0. B. R. 
619.— CAN. 

b i. For price of shares sold by 

one member to another.}- — The mtgo. in 
question herein made by deft. ou. bold 
to be ultra vires, since it was made for 
tbe purpose of enabling one of the 
shareholdors to purchase for his own 
benefit the shares of another 8c no case 
of necessity for the transaction had 
been established, there being no 
evidence of any disamement among 
the shareholders or that the co. was 
in jeopardy or that it needed funds to 
carry on its operations. The mtgee. 
was held entitle, however, to recover 
the amount actually advanced with 
Interest thereon. — M artin v. Northern 
Hotel Co., Ltd., [1932] 1 W. W. R. 
242.— CAN. 

fu. Unauthorised loanr— Recoverable. ] 
— Douolab V. Mabitxmb United 
Farmers Co-op., Ltd., Wilbon v. 
Maritimb United Farmers Co-op.. 
Ltd. (N. B.), 11928) 8 D. L. R. 166.- 
CAN. 
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M28. Add, AnnoUUions : — As to (2) Consd. Kredit- 
bank Oassel G. m. b. H. v, Schenkers, [1927] 

1 K. B. 820 ; British Thomson-Houstozi Co. 
V, Federated European Bank, Ltd., [1932] 

2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K, B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

4626. Add, Annotations: — As to {!) Consd. Under- 
wood V, Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. Refd. 
Houghton V, Nothard, Lowe & Wills, [1927] 
1 K. B. 246 ; Liggett (Liverpool) v, Barclays 
Bank, [1928] 1 K, B. 48. 

4630. Add, Annotation : — As to (2) Refd. Houghton 
V, Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4687. Add, Annotations : — Refd. Lemon v, Austin 
Frairs Investment Trust, [1926] Ch. 1 ; 
Knightsbridge Estates Trust, Ltd. v. Byrne, 
[1938] 2 All E. R. 444. 

4687a. Whether certificate securing income stock 
is debenture.] — Belts., a limited co., issued 
Ciortificatea for securing income stock, & a 
certificate was issued to pltfs. whereby t!^ 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the not profits of the co. 
in each year or a sum equal thereto were to 
‘ be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders Sc par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register. Sc brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register: — Held: (1) the certifi- 
cates were debentures within the sect., Sc 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 


ditions. — Lemon u. Austin Friabs Invest- 
ment Trust, Ltd., [1926] Oh. 1 , 95 L. J. Oh. 
97 ; 133 L. T. 790 ; 41 T. L. R. 629 ; 69 
Sol. Jo. 762, 0. A. 

4689. Add, Annotation : — Refd. Fenton Textile 
Assocn. V, Lodge, [1928] 1 K. B. 1. 

4651a. .] — Re Priestman (Alfred) Sc Oo. 

(1929), Ltd., No. 7007a, post, 

4652a. Whether prospectus may be considered.] — 
Re OmoAGO & North West Granaries Oo., 
Ltd., No. 814, ante. 

4652b. .] — In determining a question as to 

the construction of a debenture the ct. can 
not refer to the prospectus pursuant to which 
the debenture was issued . — Re Tewkesbury 
Gas Oo., Tysol v, Tewkesbury Gas Oo., 
[1911] 2 Oh. 279 ; 80 L. J. Oh. 690 ; 106 
L. T. 300 ; 27 T. L. R. 611 ; 66 Sol. Jo. 616 ; 
18 Mans. 301 ; affd„ [1912] 1 Oh. 1, 0. A. 

AnnoUUimia : — Distd. Jacobs v. Batavia, & General Planta- 
tions Trusts. Ltd.. 119241 1 Ch. 287 ; 93 L. J. Ch. 520. 
Refd. Byre v. Milton Proprietary. Ltd., (19361 Ch. 244. 

4652c. ,] — Jacobs v. Batavia Sc General 

Plantations Trust, No. 814a, ante. 

.] — Compare Deeds, Vol. XVII., p. 342, 

No. 1637. 

4676. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 

under R. S. C., Ord. 55, r. 3 — To ascertain 
persons entitled .] — Re Chillagoe Ry, & 
Mines, Ltd., Trust Deed (1930), 46 T. L. R. 
242. 

4678a. General rule .] — Re Magadi Soda Oo., 

Ltd., No. 7409a, post. 


4678b. Wilful neglect or default — What 

amounts to.] — Re Leeds Oity Brewery, 
Ltd.'s Trusts, Leeds Oity Brewery, Ltd. 
V. Platts, [1925] 1 Oh. 632, n., 0. A, 
Annotations : — Apld, Re City Equitable Fire Insoe. Co., [19251 
1 Ch. 407. Refd. Re Vickery* Vickery r. Stephens, [1931] 
1 Ch, 572. 


4688a. Refusal to give Information to 

debenture-holders — Acquisition of debentures 
from cestuls que trust at Inadequate prices.] — 
Re Magadi Soda Oo., Ltd., No. 7409a, post. 


4690. Add. Annotations : — Refd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412 ; Re Priestman 


PART ill. SECT. 34, SUB-SECT. 2.— 
0. (b) ii. 

k i. .1 — Persons lend- 

ing money to a oo. have a right to 
Asaumo that the essontlais of interna] 
management have been oarried out by 
the CO. — Martin v. Clarkson. [1926] 
4 D. L. R. 232 : 67 0. L. r: 499 ; 6 
0. B. R. 885.-^AN. 

PART 111. SECT. 34, SUB-SECT. 2.— 
C. (0). 

m 1. .1 — Where debentpres were 

issued before the oo. had filed a 
prospeotTis : — Hekt : even If the de- 
benturos wore not valid In the hands of 
the debenture-holder, they were valid 
in the hands of the pledgee to whom 
they had .been assigned. — Martin v, 
Clarkson, [19261 3 D. L. R. 29 : 58 
O. L. R, 618 ; 7 0. B. R. 619.- CAN. 

PART 111. SECT. 34, SUB-SECT. 8.— 
A. (b) i. 

p i. Whether misfeasance 

claims inelitded.] — Where a debenture 
purports to oreate a charge on “ the 
undertaking of the oo. & all its pro- 
perty present Sc future Including nn- 
oaUed capital,** misfeasance rtUimii are 
Included in such charge. — Re BmoK 


Sales, Ltd., (19263 N. Z. L. R. 24.— 
N.Z. 

** Powers, rights, revenues, privi- 
leges, exemptions S franchises.”] — In a 
bond mtge. the words “ powers, rights, 
revenues, privileges, exemptions & 
franchises ’^cannot be extended beyond 
their ordinary Sc natural meaning in the 
absence of suitable words to convey the 
whole property of the co. — M oDougall 

V. Scott & Eastern Trust Co., 
(19341 4 D. L. R. 607.— CAN. 

PART III. SECT. 34, SUB-SECT. 8.— 
B, (b). 

r i. .] — trustee for bondholders 

is rosponsible for the conduct of the 
trust Sc is aocoimtable therefor to each 
Individual bondholder & ho cannot 
divest himself entirely of such responsi- 
bility by calling bondholders’ meetinm. 
The position of such a trustee under the 
law in the United States is different 
from his position under our law. — 
National Trust Co., Ltd. v. Van- 
couver Kraft Co., Ltd., (1938] 2 

W. W, R. 32.— CAN. 

■n. Reitnbwsement of trustee — 
Orxnmds for r<A«rtna.)— The trustee 
under a trust d^d, under which cer- 
tain bondholders were the eeatwis Qtie 


trust Sc by which certain land was 
mortgaged to tho trustee as security 
for the payment of the bonds, sued 
for the determination of the trust deed 
& for reimbursement by the bond- 
holders or from the property itself for 
moneys disbursed by the trustee for 
taxes, losses sudtained in conducting 
farming operations on the land Sc for 
interest paid the bondholders but not 
oolleoted from the mtgors. or realised 
out of the land : — Held : siuce, after 
the creation of the trust, the trustees 
had aoouired a beneficial interest in 
tbo land for themselves ^ the moneys 
sued for had been expended after the 
acquirement of that interest, it could 
not be said that the expenditures had 
been made wholly in the interest of 
tlio bondholders Sc not in the tru8tee*8 
interest as well, Sc, therefore, the aotion 
could not succeed. — Vermont Loan 
& Trust Co. t>. Enni^ [19331 2 
W. W. R. S97.— CAN. 

PART III. SECT. 84. SUB-SECT. 3.— 

0. (a). 

sq. Morigaae of specific assets.] — 
A oo. deposited & pledged wilJi Sc 
to a baxik as seourlty for repayment of 
a loan all the liquid assets, mcluding 
6took-in-pioo6flB now or at any time 
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(Alfred) & Co. (1929), Ltd., [1936] 2 All E. R. 
1340. 

4697. Add, AnnotcUion : — As to (2) Refd. National 
Provincial Bank of England v. Chamley 
(1928), 93 L. J. K. B. 241. 

4698. Add, Annotaiions : — Refd. Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 606; 
Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [1937] 1 All E. R. 231. 

4699. Add, AnnoMion : — As to (1) Expld. & Distd. 
Re Matthew Ellis, Ltd. (1933), 102 L. J. Ch. 
65. 

4699a. Effect of section — Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, Sc out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture Sc to 
recover the money paid under it : — Held : 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on any other ground. — Re 
Parkbs Garage (Swadlincote), LTr^., fl929] 
1 Oh. 139 ; 98 L. J. Ch. 9 ; 140 L. T. 174; 
45 T. L. R. 11 ; [1928] B. & C. R. 144, U, 0. 

4700. Add, Annotation: — Consd. Re Lloyd’s Pur^ 
niture Palace, Evans v. Lloyd’s IHirniture 
Palace, [1925] Ch. 863. 

4705a. .] — Re Patrick Sc Lyon, Ltd., No. 

3353b, ante, 

4707a. “ Cash paid ” — Need not be unconditional 
payment.] — Early in 1932 a co. which was 
in financial difficulty & insolvent obtained a 
loan from its chairman, who was also a 
partner in a Arm which supplied the bulk of 
its stock of goods to the co. He thought 
that an advance might save the co., but 
before making any advance ascertained from 
his partners that they would only consent 
to continue to supply the co. with goods on 
credit if the past debt to the firm of £1,964 
was paid. He therefore advanced to the 
co. £3,000 on the security of a third deben- 
ture, dated Mar. 24, 1932, after arranging 


with the co. that out of this sum £1,954 
should be applied in paying the past debt 
to the firm. In July, 1932, a compulsory 
order for the winding-up of the co.- was 
made : — Held : the sum of £1,954 out of the 
total sum of £3,000 was “ cash paid to the 
CO. at the time of . . . the creation of, & 
in consideration for, the charge ” within 
Oos. Act, 1929 (c. 23), s. 266, & there was, 
therefore, a vaUd floating charge in respect 
of the whole sum of £3,000. — Re Maothew 
Ellis, Ltd., [1933] Ch. 468 ; 102 L. J. Oh. 
65 ; 148 L. T. 434 ; 77 Sol. Jo. 82 ; [1933] 
B. Sc 0. R. 17, C. A. 

4708. Add, Annotation: — As to (1) Apld. Re 
Stanton, [1929] 1 Ch. 389. 

4709a. .] — Moneys were advanced on 

the security of debentures creating a floating 
charge on the property Sc assets of the co. 
Fifty-four days elapsed after the first advance 
Sc five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acqmesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
CO. went into liquidation on Jan. 25, 1926. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts : — Held : the 
debentures were valid, the payments being 
made “ at the time of ” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, S: consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s, 210. — Re Stanton 
(P. Sc E.), Ltd., [1929] 1 Ch. 180 ; 98 L. J. Ch. 
133 ; 140 L. T. 372 ; [1928] B. Sc 0. R. 161. 

4710. Add. Annotation : — Distd. Re Matthew Ellis, 
Ltd. (1933), 102 L. J. Ob. 65. 

4716. Add. Annotation : — PoUd. Heaton Sc Dugard 
V. Cutting, [1925] 1 K. B. 665. 

471 ga. 0 — Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fl. /a., & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
Sc costs, whereupon the sheriff withdrew. 
Thereafter, Sc before the slieriff paid the 
amount of the debt Sc costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 


hereafter to be stored by the co. 
in its RodownH, the keys of which had 
been delivered to the bank : — Held : 
the charge was not a floating charge, 
but a mtge. of speclflo assets, with a 
licence to the mtgor. to dispose of 
them in the course of the business 
subject to prescribed conditions. — 
Bank of Baroda, Ltd. v. H. B. 
Shivdasani (192fi), I. L. R. 50 Boin. 
647.~IND. 

PART IIL SECT. 84, SUB-SECT. 8.— 

C. (c). 

•r. “ Ccuh paid.**] — Deft. co. was 
owned by S., who was its managing 
director. In Feb. 1930, he obtained a 
loan of £300 from pltfs. for his co. on 
the eecnrity of his own promissory 
note Sc also of deft. co.*a debenture for 
£800, which should have boon regis- 


tered within 21 days, via;., on or before 
Mar. 1 3, 1930. M S. was endeavouring 
to effect a flotation of his co, m a 
public CO., he requested pltfs. not to 
register the debenture until the iMt 
moment, which they agreed to do. 
On Mar. 13, S. asked for further time, 
& It was ultimately agreed that In ueu 
of such registration pltfs. shomd 
advance S. £400 on the socurlty of a 
now promissory note & a debenture for 
that amount, out of which suin he 
should forthwith repay ^^the £300 

S reviously borrowed with mterest 
tiereon. This was Intended to mve 
S. the additional Ume he requh^ 
without prejudicing pltfs,* security* 
In pursuance of this arrangement PlUs. 
gave 8. their own cheque for ^00. 
W., who acted as solr. to both paroes, 
attended with S. at the bank on 
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Mar. 16, when the cheque was pro- 
son ted for payment, & when the latter 
received the £400 he immediately In 
pursuance of the agroement handed to 
W. the sum of £310 in payment of 
principal Sc interest on foot of the first 
loan, which sum the latter Immediately 
lodged to the credit of pltf. oo. The 
debenture for £400 was duly regis- 
tered. The contemplated flotation did 
not materialise Sc the deft. oo. went 
into voluntary liquidation : — Held : 
under Oos. (ConBolldation) Act, 1908, 
8. 212, the mtge. debenture for £400 
was Invalid except to the extent of 
£90, the nett amount received by deft. 
CO. on foot of the promissory note Sc 
debentiu*e for £400, with interest 
thereon at 6 per cent. — Hkvsrb Thdbt, 
Ltd. v. Welunoton Handkeborikf 
Works, Ltd., [19311 N. I. 55.— IR. 
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entitled to the money in the hands of the 
sheriff : — Held : the money was paid to the 
sheriff as a debt owing by defts. to the 
^execution creditors, who were therefore 
entitled to retain it as against the receiver. — 
Hbaton & Dugard, Ltd. v. Cutting 
Brothers, Ltd., [1925] 1 K. B. 655 ; 94 
L. J. K. B. 673 ; 188 L. T. 41 ; 41 T. L. R. 
286, D. 0. 

4720. Add. Annotation : — As to (1) Folld. West- 
minster Bank, Ltd. v. Residential Properties 
Improvement Co., [1938] Ch. 639. 

4780a. Floating charge over part of assets 

already charged.] — Wl lere a debenture trust 
deed, creating a general floating charge over 
all the undei^king &; assets of the co. both 
present &, future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
flrst charge but ranking pari paaau with or 
in priority to that charge, is, under the general 
law, incompatible with the flrst charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari paaau with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 

, power reserved. 

A debenture trust deed created a general 
floating charge over aii its undertaking & 
assets both present So future, but reserved to 
the co. power to create in priority to that 
charge such mtgea. or charges as the co. 
should think proper “ by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or flnished or partly flnished 
products So stock for the purpose of raising 
money in the ordinary course of the business 
of the co.*^ In pursuance of the power So in 
the course So for the purposes of its business, | 
the CO. raised £12,000 So secured payment 
thereof by charging all the before-mentioned 
documents, matBrials So stock, both present 
So future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed ; — Held : the power re- 
served to the co., except as to subject-matter 
So purpose, was unlimited ; it enabled . the 
CO. to choose the form of a floating charge, if 
required. So the second charge was valid So 
entitled to priority over the flrst charge. — 
Re Automatic. Bottle Makers, Osborne v. 
Automatic Bottle Makers, [1926] Oh. 412 ; 
95 L. J. Oh. 186 ; 134 L. T. 617 ^ 70 Sol. Jo. 
402. O. A. 

4789a. .] — ^By a lump sum building 

contract entered into in 1922 between S. <& 
Oo., the contractors. So defts., provision was 
made for interim pa 3 rments on tbe architect's 
certiflcates, to be given monthly at the rate 
of 90 per cent, of the value of all work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained So 
deposited in a bank until the flnal adjust- 
ment of accounts. The contract was varied 
by consent. So in the events which happened 
the retention moneys amounted to £1,000 


at the beginning of 1924 ; this was never 
deposited in a bank So remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 
It was included, mthout distinction, in the 
architect’s flnal certiflcate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments. So to obtam further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention moneys by a 
document in these terms ; ** In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 
assign to you all moneys now or hereafter 
to become due to us from the H.B.D.O. for 
retention moneys in respect of the G*. Housing 
Scheme, So for which your receipt shall be 
a suflicient discharge. . . Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had .at various 
dates between 1900 So Feb. 2, 1924, issued 
to the Manchester So County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors So all their property, 
both present So future, the charge being a 
speciflc charge on the contractors’ freehold 
So leasehold property, machinery, goodwill. 
So uncalled capital, So a floating charge on 
all the co.’s other assets, subject to a proviso 
that the contractors were not tp be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 13, 1924, a receiver for the debenture- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1924, a resolution 
was passed for the voluntary winding-up of 
the CO. The receiver refused to recognise 
the right of pltfs. to payment under their 
assignment in priority to the debenture- 
holders, So on the architect’s flnal certiflcate 
being given, in Jan. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders. So 
pltfs. thereupon brought their action upon 
their assignment : — Held : (1) the debentures 
only crea^d a floating charge on the retention 
moneys, which the contractors could there- 
fore assi^ or charge in spite of the clause 
in the d^entures prohibiting the creation of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures ; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
affect them with notice of the terms, including 
the limitation on prior charges, of those 
debentures. — Earle (G. So T.), Ltd. v. 
Hbmsworth Rural District Council 
(1928), 44 T. L. R. 606 ; affd., 140 L. T. 69 ; 
44 T. L. R. 768, O. A. 

4747. Add. Annotation : — Retd. Be Wlnterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

4765, Add. Annoialiona : — Aa fo (1) Retd. Eredit- 
bank Oassel G. m. b. H. v. I^henkers, [1926] 

2 K. B. 460. Oenerdlly^ Retd. Houghton v. 
Nothard, Lowe So WUls, [1927] 1 K. B. 246. 
Mentd. Underwood v.^ Bank of Liverpool, 
Underwood v. Barclays Bank* [1924] 1 K. B. 
776. 
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4788 I. Omeral rvle.] — D ominion Ibon & -Stbbl Oo. v. Canadian Bank or Oommebos <N. |8.), (1988] 1 D.L. B. 809* 
—CAN. 
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VoL X. — Ck>mpaiii«8. Oases 4767a — 4868a. 


4767a. Validity ol appointment — Onus 

of proof.]— -An execution creditor having 
soiz^ certain goods of the debtor, the goods 
were claimed by a receiver appointed under a 
power ^ven by a debenture deed. The 
appointment was dated the day after the 
execution of the deed. It was contended tiiat 
such appointment was primd facie valid, & that 
it was for the creditor to show that none of 
the events specified in the deed as giving rise 
to the power had happened : — Beld : it [was 
for the receiver to prove the hai)pening of one 
of the events so specified in the debenture 
deed, & the maxim omnia Hie esae acta 
prceaumuntuT had no application to such a 
case. — K asops^y v. Kiieegers, [1937] 4 
All E. R. 374, 1). O. 

4781. Add. CUcUiona: -^93 L. J. Oh. 27; 130 
L. T. 93. 

4788a. Delay in issue to retain credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in o^er to retain its credit with its 
other creditors, the debentures are not void- 
able imder 13 Eliz. c. 6, when the co. goes 
into liquidation. — Be Lloyd’s Furniture 
Palace, Ltd., Evans v. Lloyd’s Furniture 
Palace, IjTD., [1926] Oh. 863; 96 L. J. Oh. 
140; 134 L. T. 241 ; [1920] B. & 0. R. 29. 

4785a. Validity — Charge given as compensa- 

tion for loss of management share.] — By an 
agreement dated Sept. 23, 1925, after a recital 
that a management share of £1 of the T. Oo. 
had been allotted to the S. Oo. as manager 
of the T. Co. it was agreed that the 8. Oo. 
should be entitled to act as manager during 
the T. Co.’s operation of a certain undertaiimg 
& to receive in respect of each financial period 
of the T. Co. 60 per cent, of its net profits. 
The management share entitled the S. Oo. to 
a majority of the voting power of the share- 
holders at any meeting & to a share of the 
surplus assets of the T. Oo. in a winding-up 
after payment off of the preference share 
capital. In 1933 the rights pf the manage- 
ment share were varied, & it became known as 
a reversionary share. The T. Co. having 
become desirous of putting an end to the 
management of the S. Co., a draft agreement 
had been prepared terminating the manage- 
ment in consideration of the payment to the 
S. Oo. of £100,000 to be raised by the T. Co. 
by the issue of debenture stock. Incidentally 
the reversionary share was to be converted 
into an ordinary share. On the application 
of a shareholder of the T. Co. to test the 
legality of the proposed agreement : — Held : 
it was not ultra vires the T. Co. to enter into 


the proposed agreement. It was no objection 
to the agreement that it involved the re- 
demption of the annual charge on the T. 
Co.’s net profits out of capital raised for the 
puij>o8e. — Investment Trust Cobpn., Ltd. 
V. Singapore Traction Co., Ltd., [1935] 
Ch. 616 ; 106 L. J. Ch. 319 ; 163 L. T. 83 ; 
61 T. L. R. 476 ; 79 Sol. Jo. 402, C. A. 

4796, Add. Annotcdion : — ^Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

4808. Add. Annotation : — Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4809. Add. Annoiaiion : — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412. 

4818. Add. Annotation : — Refd. JRe M. I. G. Trust, 
Ltd., [1933] Oh. 542. 

4821. Add. Annotation : — Refd. Be Simms, [1930] 
2 Oh. 22. 

4825a. J — Lemon v . Austin Friars Invest- 

ment Trust, Ltd., No. 4637a, ante. 

4829a. Right of transferee to accrued Interest.] — 
Be Kidner, Kidner v. Kidnbb, No. 2224a, 
ante. 

4833. Add. Annotation : — Refd. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4838. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4839. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

4852a. Transferee informed that registration un- 
necessary.] — The debentures of a co. payable 
to K. or his registered assigns ” were trans- 
ferred by him. At the time of the transfer 
K. was indebted to the co. to a larger amount 
than the sum secured by the debentures. 
The co. kept no books for registering transfers, 
& on K. & his transferee applying to the 
secretary for registration, he told them it was 
unnecessary, & made no mention of the co.’s 
claim against K. On the co. being wound 
up ; — Held : the transferee was entitled to 
prove as a creditor in respect of the 
debentures. — Be Colonial & General Gas 
O o., Lishman’s Claim (1870), 23 L. T. 40. 

4858. Add. Annotation : — Consd. British Ameiica 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

4858a. .] — A co. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 


PART 111. SECT. 34, SUB-SECT. 8.— 
G. (c). 

■ I. — .1 — The Apatco. 

Ltd., gave a debenture to H. to secure 
a oertfdu sum, coustltutlug a floating 
oharge over all the assets of the co. 
present or future, & prohibiting the 
creation of any mtge. or oharge in 
priority to it. Afterwards the oo. 
gave a debenture to W. to secure 
portion of the purchase money of 
owtain goods sola to it by W., Sc con- 
stituting a floating oha^ over the 
assets so sold. Subsequently, W. 
recovered a fudgment against the co. 
for portion of the money secured by 
his debentiire, A Issued execution, under 
whlbh the sherlll seised goods of the 
oo. H. clainted the goods A the sherilf 


interpleaded. M. then instituted a 
suit to restrain the sale of the goods 
by the sherlir Held .* as regards the 
goods comprised within the second 
debenture, the rights of deft, under the 
said debentures were paramount to 
those of pltf. — BlATnncsoN v. Warlkn 
(1928), 28 S. R. N. 8. W. 189; 46 
N. 8. W. W. N. 47.— AU8. 


PART III. SECT. 84, SUB-SECT. S.— 1. 

■t. Grounds for aUowino or refusing — 
Under acOe of Shares Act, 1916 (e. 16).] 
— i2e Salb of Shabbs Aot, Unitbd 
Grain Qrowbbs. Ltd.’s Oasb (Sask.), 
[1918] 3 W. W. R. 92.— CAR. 

sv. Who may he " hearer,") — There 
cannot be ** a bearer " of a debenture 
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consisting of two or more persons 
holding the document In severalty, nor 
can the bearer ol a debenture assign 
a part of the principal sum or sums 
secured by the debenture so as to 
create independent rights therein to 
dJflerent persons at one Sc the same 
time. — J affb (R.), Ltd. v. Jaffb, 
[1932] N. Z. L. R. 168.— N.Z. 


PART III. SECT. 84. SUB-SBCT. 8.— 
K. (a) I. 

sw. By extraordinary resoVuHon — 
Adjourned meeting — No notice of ad* 
joumment — Whether adjournment con* 
Hwuation of original meeting. y—Re 
Abgylb Motor Sbrviobs, Ltd., [1932 
1 D. L. R. 81 ; 4 M. ?. R. 88.— CAN 



Vol. n.— Agrionltare. Cases 255— 265a. 


[1921] 2 K. B. 66. Reid. St. Magnus, etc., 
Parochial Church Council v. London Diocese 
(Chancellor), [1923] P. 38; Mansfield v. 
Kobinson, [1928] 2 K. B. 353. 

259. Add, Annotations : — Apld* Bradshaw v. Air 
Council, [1926] Ch. 329. Refd. Ellesmere v, 
I. R. Comrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v, Aldridge Colliery Co. (1923), 130 
L. T. 282 ; Mansfield v, Robinson, [1928] 2 
K. B. 363. 

264. After this case add as follows : — 

SeCf further. Sect. 3, sub-sect. 36, post. 


Sdb-secjt. la. — Compensation for Increased 
OR Diminished Value op Holding. 

A, Compensation to Tenant, 

See A, H. Act, 1923, s. 9. 

B, Compensation to Landlord, 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — Time for giving — Agricul* 
,ture Act, 1920 (c, 76).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the lantUord should have a right of 
compensation foj deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy A not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit uix;n the 
tenant, which expired as to the land, othe.’^ 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land <fc dirty 
land : — Held : ( 1 ) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 

Cameeon V, Nicol, [1930] S. C. 1. — 

SCOT. 

sj. What questions arbitrator m-ay 
determine — Termination of tenancy — 

AaricuUvral Holdings {Scotland) Act, 

1923 (c. 10), s. 16.1 — In a note of Biie- 
poQflion & Interdict brought by the 
landlordH of a farm, craving the ct. to 
interdict proceedings In an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a now occupier, for com- 
pensation for ImprovomontB, the com- 
plainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal ; — Held : the question of the 
claimant's title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdlotlon of the 
arbiter, but was a question precedent 


therefore in time. — Re Arden & Rutter, 
[1923] 2 K. B. 865 ; 130 L. T. 61 ; sub nom, 
Arden v, Rutter, 92 L. J. K. B. 894, 0. A. 

Annotations: — As to (1) Consd. Olive v. Paynter, [1932] 2 
K. B. 666. Refd. Lowther r. CUlTord, [19271 1 K. B. 130. 

264b. Agricultural Holdings Act, 1928 

(c. 9), s. 16 (2) — Claims Independent of Agri- 
cultural Holdinp Acts.] — As tlie term of a 
lease of an agricultural holding was coming 
to an end the lessee made a claim in respect 
of tenant right, & the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle al| matters 
& questions between the parties in respect 
of the holding, stated a case under sect. 16 (4), 
for the opinion of the county ct. in which 
he found that particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the claims were not given within 
that time. The claims related in whole or 
in part to acts & omissions which were in 
fact breaches of agreements in the lease. 
The county ct. judge held that the arbitrator 
could only entertain those claims (jf which 
particulars were given within tlie two months : 
— Held : the provision in sect. 16 (2) of the 
Act, barring claims unless particulars are 
given within the time therein specified, does 
not apply to claims arising from breaches 
of the agi*eeinent of tenancy & giving ground 
for actions at law independently of the Agri- 
cultural Holdings Acts, & the arbitrator 
must deal with those claims without attri- 
buting importance to the fact that par- 
ticulars thereof were not given witliin the 
time specified in tlie sub-sect. 

With regard to the sulficiency of the par- 
ticulars, 1 am of opinion that in the present 
case, as in most other cases, that is a question 
of fact which the arbitrator should decide 
for himself (Sckuiton, .T.). — Olive v, 
Paynter, [1932] 2 K. B. 666 ; 101 L. J. 
K. B. 786 ; 148 L. T. 65, C. A. 

Annotation: — Reid. Farrow v. Orttowcll, 11933] Cli. 480. 


265a. Right to compensation —Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — Held : 
the tenant, from the date when, his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 

PART V. SECT. 3, SUB-SECT. 2. 

b1. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64) — What questions arbi- 
trator must determine,] — Under s. 10 of 
the above Act It falls to the arbiter 
to determine questions connected with 
the time & validity of notices to quit 
& notices to claim compensation. — 
COWDKAY V. FKURIKS, [1919] S. C. 
(H. L.) 27,— 6COT. 

sm. Agriculture Ad, 1920 (c. 76), s. 10 
— Claim exceeding one year's rent — 
Damage proved less than one year's 
rent.] — A tenant claimed compensation 
for disturbance to an amount exceeding: 
one year’s rent, & the claim went to 
arbn., in which it was proved that the 
damage sustained by him was less than 
one year's rent : — Held : the minimum 
amount of compensation payable to a 
tenant under Agriculture Act, 1920 


to the existence of a statutory claim, & 
the ct. had jurisdiction to ontei’toln 
the action of interdict. — Donaldscjn’s 
Hospital (Edinburqh) Trustkks v. 
Esslemovt, il925} C. 199; on ap- 
peal, [1926] S. C. (H. L.) 68.— 6COT. 

sk. Form of arbitration — Arbitration 
bdwexn outgoing <£: incoming tenants — 
Agricultural Holdings (Scotland) Act, 
1908 (c. 64).]— There is nothing Illegal 
In the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn. — Roger v. Hutche- 
son, [1922] a C. (H. L.) 140. 170.— 
SCOT. 

267 ii. .) — Charges 

for preparing & adjusting a special 
case fall to be dealt with by the 
arbiter. — Thomson v. Galloway, 
[1919] 8. 0. 611; 66 Sc. L. R. 621. 
—SCOT. 
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Oases 4858ft— 4888. English and Empibb Digest Supplement. 


the bondholders. A scheme for reconstruc- 
tion of the CO. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
Sc because the scheme, so far as it provided 
for a committee, was ultra vires . — ^Beitish 
Ambeica Nickel Corpn. v. O’Brien, [1927] 
A. 0.369; 96 L. J. P. 0. 67 ; 136 L. T. 616 ; 

43 T. L. R. 196, P. 0. 

4872^. Redemption at figure below par bpt 

above market price.] — Meade - King v. 
Usher’s Wiltshirb Brewery, Ltd. (192^), 

44 T. L. B. 298. 

4879. Add. Annotations : — Consd. Re Dorman, Long 
Sc Co., Re South Durham Steel Sc Iron Co., 

’ [1934] Ch. 635. Refd. Re Imperial Chemical 

Industries, Ltd., [1936j Ch. 687. 

4888. Add. Annotation: — Refd. Jacobs v. Batavia 
Sc General Plantations Trust, [1924] 2 Ch. 329. 

4891. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, I.td. v. Byrne, [1938] 2 All 
E. II. 444. 

4896. Add. Annotation : — Refd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

4901. Add. Annotation : — Refd. Hunter v. Hunter, 
[1936] A. C. 222. 

4904a. After twenty years — Reference to debentures 


in company's published aocount8.1>~A co. at 
various dates between 1890 Sc 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
Sc in 1926 the accounts, which were signed by 
two directors Sc the secretary, stated the 
amount of the arrears of interest : — Held : 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 6, Sc an action to recover the 
principal Sc interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act. — Re Atlantic Sc Pacipio Fibre 
Importing Sc Manttfacturing Co., Ltd., 
Burnham (Viscount) v. Atlantic Sc Pacific 
Fibre Importing & Manufacturing Co., 
Ltd., [1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 
L. T. 18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 698. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Ch. 620. 

4926. Add. Annotation : — Consd. Employers’ 

Liability Assce. v. Sedgwick (Collins) (1926), 
96 L. J. K. B. 1016. 

4928a. Holder of income-stock certificate.] — 

Lemon v. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4931. Add. Annotation : — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the following paragraph : — 

0ue registration — Particulars of 

property charged insufficiently entered.]^A co. 
with the object of securing payment of its 
overdraft at pltf. bank “ demised ” to the 
bank a certain leasehold factory with all the 
movable ** plant used in or about the pre- 
mises ” for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for regwtration under 1098 Act, 
B. 93. In the particulars required to be filed 


PART 111. SECT. 34, SUB-SECT. 3.-- 
K. (a) ii. 

4803 U. .1 — National 

Trust Oo. v. Maritime Coal, Railway 
& Power Co., 11930] 2 D. L. R. 309.— 

CAN. , 


PART III. SECT. 84, SUB-SECT. 3.— 
K. (b). 

•g.. Effect of Companies Creditors 
Arranpement Act, 1933,] — Compouies 
Creditors Arranjforaeiit Act,. 1933. does 
not affect the rights of separate olasses 
of scoured creditors in regard to sohoraes 
of arrangement. — Be Wellington 
Building Corpn., Ltd., [1934] 4 
D. L. R. 620 ; O. R. 663.— CAN. 


PART III. SECT. 84, SUB-SECT. 8.— 
L. (a) I. 

tl. TFAethor properip mttsi be restored.] 
— The equitable dootrine that ** a 
mtgee. ia bound on payment to restore 
the property to the mtgor., & if by the 
act of the mtgee. unauthorised by the 
xntgor. it has become Impossible to 
restore the estate on payment of ail 
that is duo the xntgeo. will be pre- 
vented from suing the xntgor. at law ** 
has no application to a floating charge 
created by debenture whore nothing 
is vested in or handed over to the 
creditor. — O'Day v. Commercial Bank 
OF Australia, Ltd. (1934), 40 O. L. R. 
200 : 40 Argua L. R. 80.— -AUS. 


PART III, SECT. 84, SUB-SECT. 8.— 

L. (b). 

sb. Debenture stock issued bv loan 
company.] — Debenture stock issued by 
a loan oo. prooeedii^ under Loan Com- 

f anies Act^ 1914 (o. 40), as amended by 
2 & 13 Geo. 5, o. 31, a. 4, is not redeem- 
able at the option of tbe bolder. — 
Soottibh Widows' Fund & Life 
Assurance Society v. Canada Perma- 
nent Mtge. Corpn.. [1929] 3 D. L. R. 
406 ; 63 O. L. R. 637.— CAN. 

PART IIL SECT. 84, SUB-SECT. 3.— M. 

sd. Stamp Act. 1891 (c. 39), 

8. 82 (1) (b) (i) — Marketable security — 
Debenture.y^A Canadian co. had agents 
In the United Kingdom for tbe purpose 
of recovering money for loons on 
debenture. On receipt of tbe money 
the agents granted an interim reo^t 
therefor, & informed the oo. The 
debenture was then made out Sc 
completed by the oo. In Ouiada, Sc 
was dispatched to the oo.'s agents in 
the United Kingdom, for deliver> to 
the lender there in exchange for the 
interim receipt : — Held : the debenture 
was assessable to duty as a marketable 
security under Stamp Act, 1871, 
B. 82 (1) (b) (i) as being issued in ^e 
United Kingdom, in respect that it 
did not pass beyond the oo.'s control, 
80 as to create an obligation against 
the oo. upon it, until delivery by the 
oo.'s agents in the United Kingdom to 
the lender. — Canada Permanent 
Mortgage Corpn. v. I. R. Combs., 
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1932] S. C. 123.— SCOT. 

PART 111. SECT. 34, SUB-SECT. 4.— 
A. (a). 

4920 iii. .] — Re Holmes 

Samuel), Ltd. (1923), 58.1. L. T. 9.— 


PART III. SECT. 34, SUB-SECT. 4.— 
B. (b). 

•1. Agreement to give security.] — 
Deft, oo., having agreed to purchase 
from pltf. CO. a motor, paid £100 on 
delivery, & agreed to rive security over 
the motor for the balance. Sc a bill of 
sale was prepared, but was not exe- 
cuted : — Held : the agreement to give 
security had not created an equitable 
mtge., which, not being within the 
definition of *' mtge." in Cos, Act, 
1908, 8. 130 (11), was not rendered 
void by that sect, by^reason of non- 
registration. — New Zealand Serpen- 
tine Co., Ltd. v. Hoon Hay Quarries, 
Ltd., [19251 N. Z. L. R. 73.— N.Z. 

sm. Assignment of book debts.] — 
Where the assignor is a oo. the assigD- 
ment of book debts must be r^dstered 
Id the offices of tbe County Court of 
the county in which the hOM office of 
the co. is situate Sc the bead office 
means the head office designated in the 
letters patent incorporating tbe oo., or 
in any bye-law that may be passed by 
the 00 . pursuant to Coe. Aot, s. 82. — 
Re Smith Transportation Co.. [19281 
2 D. L. R. 508 ; 62 O. L. R. 203 ; 10 
C. B. R. 48.— CAN. 
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pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
in^rument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seised certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certiffcate “ that a mtge. or charge 
dated ” — specifying the date & the parties 
to the instrument — “ was registered pur- 
suant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 
certificate identified the instrument of charge, 

& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial Union Bank op England t?. 
Charnley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T, 465 ; 68 Sol. Jo. 480 ; [1924] 
B. & 0. R. 37. 

4941. Add. Annotation: — Generally, Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. 

4943. Add. Annotation : — Refd. Ashby, WaT'uer & 
Co. V. Simmons, [1936] 2 All E. R. 697. 

4944. Add. Annotations : — Refd. Madras OiTicial | 
Assignee v. Mercantile Bank of India, Ltd., : 
[1935] A. C. 53 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust Savings Assotm., 
[1938] 2 K. B. 147 ; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co. (No. 2), 
[1937] 4 All E. R. 651. 

4944a. Assignment of goods to discount company — 
Financing hire-purchase agreements.] — A co. 

carried on a furniture business largely by 
means of hire-purchase agreements, in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 75 per cent, 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 75 per 
cent, there was, however, deducted a per- , 


centage called the finance charge, which 
represented the discount co.’s profit. The 
badance of 25 per cent, of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 75 per cent, 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bills of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
CO. went into voluntary liquidation, being 
insolvent ; — Held : the agreements in this 
form were assignments on sale & purchase 
& not charges &, therefore, did not require 
registration under 1929 Act, s. 79 . — Ee 
George Inglepield, Ltd., [1933] Oh. 1 ; 
101 L. J. Oh. 360 ; 147 L. T. 411 ; 48 

T. L. R. 536 ; [1931] B. & C. R. 220, 0. A. 

Annotations : — Consd. Ashby. Warner & Oo. v. Simmons, 
[19:n>] 2 All K. U. 01)7 ; OldH Discount Co. v. Cohen. 11938] 
3 All E. R. 281, n. ; Olds Discount Co. v. John Playfair, 
Ltd., [19381 3 All E. K. 276. 

4944b. Contractor employed by local authority — 
Authorisation to authority to pay sub-con- 
tractor.] — A firm A. contracted with the 
L.C.C. to install steam plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty & gave B. an authority addressed 
to the L.C.O. to pay B. a named sum against 
the chief engineer’s next certificate. The 
L.C.O. took interpleader p>i*Dceoding8 against 
B. & the receiver of A., appointed by the 
debenture holder after the authority was 
given, &, the Div. Ct. orderc^d the sum to bo 
paid to B. The receiver appealed on the 
ground : (i) that tlio authority was a charge 
on the book debts of a co. not having 
been registered under 1929 Act, s. 79, was 
invalid ; (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B. : 
— Held: (1) the authority was an absolute 
equitable assignment & not a charge witliin 
1929 Act, s. 79 ; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, & his remedy in respect of the ex- 
pense incurred if any was by action for 
breach of contract. — Abhby, Warner & Co., 
Ltd. V. Simmons, [1936] 2 All E. R. 697 ; 
106 L. J. K. B. 127 ; 155 L. T. 371 ; 52 

T. L. R. 613 ; 80 Sol. Jo. 552, C. V. 

4945. Add. Annotation: — Refd. Ashby, Warner & 
Co. V. Simmons, [1930] 2 All E. R. 697. 

4946. Add. Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53 ; Mercantile Bank of India, 
Ltd. V. Chartered Bank of India, Australia 


PART 111. SECT. S4. SUB-SECT. 4.— 
C. (a). 

•y. Power of court — To impose 
terms .] — In making an order under 
Cos. (Hefdstration of Securities) Act, 
1918, s. 7, granting an extension of 
time for the registration of debentures, 
the ct. will, in a proper case, impose 
terms for the protection of the nn- 
sooured creditors of the co., although 
it will not do so except where the 
circumstances so require . — Ee A 
LiMiTin) Company (1928). 28 S. R. 
N. 8, W. 364 ; 46 N. 8. W. W. N. 91.— 
AUS. 


■z. What must be shown .] — Where 
the time prescribed by Cos. Act, 1908, 
B. 130, within which a mtge. given 
by a CO. is to be registered has expired 
it is essential that a co. applying for 
an extension of such time should in 
the supporting cUB davit. In addition 
to giving full particulars relating to 
the grounds upon which the application 
Is made, give a very full & complete 
statement of the flnancial position of 
the 00 .. with information (1) as to the 
amount owing to unsecured creditors 
8c the nature of the accounts, i.e. 


whether ordinary monthly accounts 
or of long standing ; (U) as to whether 
there are any Judgments outstanding 
against the co. ; (ill) as to whether 
any proceedings are pending for winding 
up the oo. 8c generally such full 4c 
complete information as may be 
ueoessaiY to enable the ct. to be fully 
seised or the position 8c to enable it to 
determine whether It is necessary to 
Insert In the order any words speolfloally 
protecting unsecured creditors . — Re 
Dalobty & Co., [19281 N. Z. L. II. 
731. -N.Z. 


J.S. 


61 


20 



Oaaet 4946 — 4089b. English and Empibb Digbst Supplement. 


& China & Strauss & Co. (No. 2), {1937] 4 
AU E. B. 661. 


4958. Add. AnnotaUon : — Consd. Re 
Trust, Ltd., [1933] Ch. 642. 

M. 

I. 

G. 

4960. Add, Annotations : — Consd. Re 
Trust, Ltd., [1933] Ch. 542. 
Charles & Co., [1936] W. N. 16. 

M. I. 
Refd. 

G. 

Re 

4968. Add, Annotation : — Consd. Re 
Trust, Ltd., [1933] Ch. 642. 

M. 

I. 

G. 

4964*. Add, Annotation : — Consd. Re 
Trust, Ltd., [1933] Ch. 642. 

M. 

I. 

G. 

4967. Add, Annotaiion : — Consd. Re 

M. 

I. 

G. 


Trust, Ltd., [1933] Ch. 642. 

4967a. .] — (1) The usual proviso added 

to an order for extension of time for registra- 
tion under 1929 Act, sect. 85 — namely, that 
the order is to be without prejudice to the 
rights of parties acquired prior to the date of 
actual registration — only protects creditors 
who have acquired security on the property 
the subject-matter of the charge ; (2) the 
ct. will not insert in the order any terms for 
the protection of unsecured creditors of the 
, CO. — Re M. I. G. Trust, Ltd., [1933] Ch. 642 ; 
102 L. J. Oh. 179 ; 149 L. T. 60 ; 49 T. L. B. 
299 ; [1933] B. & C. B. 91, 0. A. ; djfd. 
on other groundst aub nom. Peat (Sir Wiixiam 
Henry) v. Gresham Trust, Ltd., [1934] A. 0. 
262, H. L. 

4967b. Winding up pending.] — Re 

Charles (L. H.) & Co., Ltd., [1936] W. N. 
15 ; 179 L. T. Jo. 120. 

4968. Add, Annotation : — Retd. Re Charles & Co., 
[1935] W. N. 15. 

4969. Add, Annotation : — Consd. Re M. 1. G. 
Trust. Ltd., [1933] Ch. 642. 

4969a. .]— -Be M. I. G. Trust, Ltd., 

No. 4967a, ante, 

4974. Add, Annotation : — Consd. Consolidated En- 
tertainments, Ltd. V, Taylor, [1937] 4 All 
E. K. 432. 

4975. Add. Annotaiiona : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. Refd. Gough^s Garages, 
Ltd. V. Pugsley, [1930] 1 K. B. 016 ; I. R. 
Comrs. V. Thompson, [1936] 2 All E. B. 661 ; 
Telsen Electric Co. v. Eastick & Sons, [1936] 
3 All E. R. 266. 

4976. Add. Annotation : — Refd. I. R. Comrs. v. 
Thompson, [1936] 2 All E. R. 651. 

4977. Add, Annotaiion : — Refd. Fenton Textile 
Assocn. V. Lodge (1927), 96 L. J. K. B. 1016. 

4979. Add. CiiaHona : 9B L. J, Oh. 42; 130 
L. T. 178. 

4Q79a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., on a contract 
thereafter made by the receiver as such he 
vHU be personally liable. — Thomas v. Todd, 

^ 2 K. B. 611 ; 95 L. J. K. B. 808 ; 136 
577; 42T. L. R. 494. 

4982. Add. Annotation : — Consd. Re Glyncorrwg 


Colliery Co., Railway Debenture General 
Trust Co. V. The Co., [1926] Oh. 961. 

4982a. Claim believed invalid — ^Notice to 

debenture holder — Duty to refund.] — ^A sole 
debenture holder appointed a receiver. The 
latter proceeded to realise the assets of the 
CO., & paid four sums of £25, £60, £10 £10 

respectively to an agent of the debenture 
holder. Between the time of the first & 
second payment the receiver received a claim 
for rates in respect of certain premises 
occupied by the co. The receiver till then 
had been quite unaware that the co. had 
occupied these pi’emises & he therefore 
inquired of the managing director of the 
co. & the agent of the debenture holder 
whether the claim was valid. Both assured 
him it was not. He therefore made the 
second payment but the claim being repeated, 
he stopped the cheque sent in payment & 
made further inquiries of the agent of the 
debenture holder. He was again assured 
that the claim was invalid but he only 
allowed the cheque to be paid upon the agent 
giving an indemnity. Ultimately the local 
authority sued the receiver for the amount 
of the rates & he joined the agent & the 
debenture holder as third parties. The 
claim of the local authority was subsequently 
admitted, & the action proceeded as to the 
liabilities of the third parties to the receiver. 
For the third parties it was contended that 
the receiver in making payments to the 
debenture holder without first satisfying that 
claim for rates had acted in contravention 
of 1929 Act, 8 . 78, & was therefore setting 
up his own wrong & basing his claim on his 
own contravention of a statute : — Held : 
(1) the payment to the debenture holder was 
not per ae an illegal act but only illegal in 
certain circumstances, as the agent had 
misrepresented the facts & induced the 
receiver to believe he was acting quite legally 
the defence of illegality failed ; (2) the agent 
was liable upon the indemnity to repay the 
receiver the amount he had paid in respect 
of the claim & costs ; (3) the debenture 

holder was liable to refund to the receiver the 
pa^paents made after she had notice of the 
claim for rates ; (4) notice to the agent was 
notice to the debenture holder & the latter 
must therefore refund the last three pay- 
ments ; (5) the receiver could not receive 
from the agent & the debenture holder a 
grater sum than the total amount he had 
paid in respect of the claim & costs. — 
Westminster City Council v. Treby, [1936] 
2 All E. R. 21 ; 80 Sol. Jo. 465. 

4982b. Debenture containing floating charge & 
fixed charge — ^Priority given only In respect 
of assets subject to floating charge.] — 

Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge, 
the priority given to the •preferential debts 
by 1908 Act, a. 107 (1), apphes only in respect 
ox assets subject to the floating charge & 
not to assets subject to the fixed charge. — 
Re Lewis Merthyr Consolidated Col- 


part III. SECT. 34, SUB-SECT 4.— 
C. (o) L 

tb. Mav not be made ex parte .] — 
An applloation made under sect. 83 
of Cos. Act (Northern Ireland), 1932, 
to extend the time for the registration 


of the charge in the Co.'s register may 
not be made ex parte hut must be made 
notice of motion or summons. — 
Re CoATBS Buildings, Ltd., & Law 
Union & Bock Insubanob Co., Ltd., 
[1936] N. I. 156.— ER. 
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PART lU. SECT. 84. SUB-SECT. 4.— 
C. (o) ii. 

48681. Btfect of order — Hoto far 
oredUore protected,] — Re Boxhnbb's, 
Ltd. (193^, 6 M. P. R. 43,— CAN. 
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UBBiKS, Did., Llotds Bane v. The Oo., 
[1929] 1 Oh. 498 ; 98 L. J. Oh. 363 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. 0. 0. 20, 0. A. 

.9820. Preferential payment of income tax— 
Assessment after appointment or taking 
possession of receiver.] — Under 1908 Act, 
s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, cer^in debts, 
including income tax assessed on the co. up 
to the fifth day of Apr, next before the 
date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one year’s assessment, are under 
1908 Act, 8. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 “ assessed up to the fifth day of Apr.” 
means “ assessed for a period ending on the 
fifth day of Apr.,” & therefore the right to 
preferential payr lent of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
Gowers v. Walker, [1930] 1 Oh. 202 ; 99 
L. J. Oh. 138 ; 142 L. T. 404 ; 40 T. L. R. 
160 ; 74 Sol. Jo. 41 ; 16 Tax Oas. 106 ; 

[1929] B. & 0. R. 126. 

Annotation : — Apld. Re Oockell, Jackson v. A.-G, (1932), 
76 Sol. Jo. 495. 

4982d. Preferential payment of rates — Increase in 
rates after taking possession by receiver. | — 

Where in the assessment of property roriof 
has been claimed & in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17), but subsequently disallowed, the 
resulting change in the amount of a rate 
payable in respect of that property takes 
effect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
vfidue. Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. which issued the 
debentures, an increase in the amount of 
the rates due at the date of taking possession, 
which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 
preferential dA>t. — Re Airedale Garage 
Co., Anglo-South American Bank v, 
Airedale Garage Co., [1933] Ch. 04 ; 101 
L. J. Oh. 289 ; 147 L. T. 372 ; 90 J. P. 312 ; 
48 T. L. R. 477 ; 30 L. G. R. 280, C. A. 


4983. Add* Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4987a. Same receiver appointed by court — 

Form of order as to accounts.] — Re Arotio 
Elbotrio Supplies, Ltd., Ansell v. The 
Oo. (1932), 48 T. L. R. 360; svb nom. 
Practice Note, [1932] W, N. 79 ; 173 

L. T. Jo. 281. 

5011a. Not appointed If hostile to debenture- 

holders.] — Giles e. Nuttall, Re House 
Improvement Assocn., Ltd, (1886), 78 
L. T. Jo. 362, 0. A. 

5025. Add. Annotation : — ^Refd. I. R. Comrs. v. 
Thompson, [1930] 2 All E. R. 051. 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.]— Where bills of exchange, signed 
by ” R., Receiver, F, Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., h pltf. had statea that 
it must be ” clearly understood that 1 am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves ” : — Held : the words 
” Receiver, P. Ltd.,” were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v, Dunstbr & Wakefield 
(1927), 138 L. T. 168 ; 43 T. L. R. 770. 

5036b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval — 
Before completion.] — Where, in a debenture- 
holders’ action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31,1 927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 14 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 1928, the 
purchasers’ solrs. wrote to the debenture- 
holders’ Bolrs. repudiating the contract A 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed : — Held : the purchasers were 
entitled to repudiate the contract & to be 


PART III. SECT. 84, SUB-SECT. 6.— 
B. (b) i. 

4988 i. JHeorttion of court — Inter- 
f^ence by appeUate court,] — Eastern 
Trust Oo. v. Nova Scotia Steel & 
Coal Oo., Ltd.. [ 1927 ] 1 D. L. R. 421 ; 
69 N. S. k 123.~€AN. 

PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) U. 

M. W?iat amounU to default in 
payment of laUeregt , }— It cannot be eaid 
that there has been default until 
has been made for payment at 
the place, or one of the places, named 
m the b ond for payment of Interest. — 
^USTB ic Guabaxtbs Oo., Ltd. e. 
Drumhellbb Power Co., [ 1924 ] 2 


D. L. R. 208; [19241 1 W. W. B.1029. 
—CAN. 

PART IIL SECT. 84. SUB-SECT. 6.— 
B. (i). 

to. On occupation of comr^.Y-f^ 
receiver aupointed 
holders un^r a debenture d^d wn- 
Btitutinff him agent of the co. /“J® 
the debenture, does Rot 
independeut possession of his own, out 
his entry & the assumption of con- 
trol over the oo.'s property 
co. still in occupation In 
Australian Mutual Pro vide nt 
S ociKTT e. Public Curator op Queens- 
ULND, [19811 Argus L. R. 294 , 6 
A. L. J. 213.— AU8. 


PART III. SECT. 84, SOT-SECT. 6.— 
B. (E). 

■1. XHsUnouished from receiver ap- 
pointed by ehareholdera.Y—TheTe is no 
analogy between a receiver Sz. manager 
in a debenture-holders* action & the 
receiver 9c mana^r In questton herein 
who was appointed at the instance of 
the shareholders of a co. In order that 
the business might be continued as a 
going concern on their behalf 9l to 
en^e the co., if possible, to efCeot a 
sale of its undertaking 9l thus avoid a 
wlndlng-up order. — Anderson v. New- 
ton, [19341 1 W. W. R. 636 ; 8 D. L. R. 
284 ; 42 Man. L. R. 107.— OAM. 
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repaid their deposit money, together with all 
interest earned by such deposit, from the date 
of its payment to the vendor. — Be Sand well 
Park Coujbry Oo., Field v. The Oo.. [1929] 
1 Oh. 277 ; 98 L. J. Qh. 229 ; 140 L. T. 612. 

5086c. Power to pay commission to agent for sale — 
Necessity for sanction of court.] — A receiver 
appointed by the ct. in a debenture-holders’ 
action employed an agent for the purpose of 
introducing a purchaaar of certain property 
belonging to the co. The receiver did not 
apply to the ct. for leave to employ the agent. 
The agent was successful in finding a pur- 
chaser for the property. On an application 
by the agent for an order directing the 
receiver to pay him commission : — Held : 
where a receiver has not applied to the ct. for 
leave to employ an agent, the agent is not 
entitled to any commission ; but the ct. has 
a discretion to award him such compensation 
for his efforts as the ct. considers just in the 
circumstances of the particular case. — Re 
National Plying Services, Ltd., Cousins 
r. National Plying Services, Ltd., [1936] 
Ch. 271 ; 105 L. J. Oh. 145 ; 154 L. T. 493 ; 

. 52 T. L, R. 37 ; [1934-5] B. & 0. R. 338- 

5087. Add, Annotation : — Consd. Consolidated En- 
tertainments, Ltd. V. Taylor, [1937] 4 All 
E. R. 432. 

5038a. .] — Deft, was in Nov. 1934, appointed 

receiver & manager of a co., which was the 
lessee of a cinema. \s sucli receiver he paid 
the rent for the Dec. quarter. On Jan. 15, 
1935, he was appointed receiver <fe manager 
of the co. by the ct. He was sued as such 
receiver for the quarter’s rent of the premises 
due in June, 1935, it being contended that, 
as he was appointed by the ct., ho was not 
the agent of the debenture holders but was 
personally liable for the rent : — Held : 
although the receiver was appointed by the 
ct., he would not be liable on a contract 
which ho had not made himself, was there- 
fore not liable for the rent sued for. — Con- 
solidated Entertainments, Ltd. v. Tay- 
lor, [1937] 4 All E. R. 432. 

5042a. Breach of price maintenance agreement,] — 
By certain agreements between pltfs,, manu- 
facturers of radio sets, & defts., wholesale 
dealers in such radio sets, it was agreed that 
the retail prices of the radio sets should be 
maintained at prices fixed by pltfs. The 
order form provided that the wholesalers 
were to be compensated for any loss that 
might occur through any alteration of list 
prices by pltfs., & that if a receiver should 
be appointed or pltfs. should go into liquida- 
tion, defts. should have the right to return 
any of the goods which they might have in 
stock. On Oct. 6, 1934, a receiver for the 
debenture holders of pltfs. was appointed & 
the appointment was notified to defts. on 
the same day. On the same day a large 
number of radio sets was invoiced to defts. 
On Oct. 9 defts. were informed that business 
,was being carried on & that the co.’s policy 
of price maintenance was unaffected. Defts. 
thereupon ordered further goods from the 
receiver. On Nov. 3, 1934, a creditor pre- 
sented a petition for winding up pltf. co., 
& on Nov. 20 the receiver stopped manu- 


facture, no further goods being ordered by the 
wholesalers after that date. The receiver 
roceeded to negotiate for the sale of pltfs.’ 
usiness, & on Nov. 30, 1934, an offer to 
purchase a large number of sets was accepted, 
the receiver imposing no conditions as to 
price maintenance. On Dec. 3 an order 
was made for winding up the co. & a pro- 
visional liquidator appointed, & on the same 
day possession of the stock was given by the 
receiver’s agent to the purchasers, with the 
result that a large number of radio sets was 
put on the market at prices much below the 
list prices. Defts. wrote to the receiver 
referring to their right to return the goods, 
but no arrangement for their actual return 
was made. The liquidator then brought an 
action for the balance due on the radio sets 
delivered to defts., who counterclaimed 
damages for breach of contract, contending 
that the receiver had broken his contract to 
maintain prices. Pltfs. contended that, 
assuming there was such a contract between 
the receiver & the wholesalers, there was no 
breach before the winding up order on 
Dec. 3, & that after that date the receiver 
had no authority to bind the co., & that 
therefore the counterclaim could not be set 
off. The wholesalers contended alternatively 
that the liquidator was guilty of breach of 
contract in refusing or not accepting the 
return of the sets : — Held : (1) the agreement 
for the sale of pltfs.’ business on Nov. 30, 
1934, constituted a breach of the receiver’s 
agreement to maintain prices ; (2) alterna- 
tively the liquidator ought to have accepted 
the return of the goods, as at the date of his 
appointment the wholesalers were entitled 
to return them. — Tblsbn Electric Co., Ltd. 
V. Eastick 4& Sons, [1936] 3 All E. R. 266. 

5064a. .] — A deed of floating 

charge on the assets of a co. gave power to 
the trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
mtgor. : — Held : on a receiver duly appointed 
under the power entering into possession of 
the premises commencing to carry on the 
business of the co., there was a change of 
occupancy within Poor Rate Assessment & 
Collection Act, 1869 (c. 41), s. 16, & Public 
Health Act, 1875 (c. 55), s. 211 (3).— 
Richards v, Kidderminster Overseers ; 
Richards r. Kidderminster Corpn., [1896] 
2 Oh. 212 ; 65 L. J. Oh. 502 ; 74 L. T. 483 ; 
44 W. R. 505 ; 12 T. L. R. 340. 

Annotations : — Consd. lie Marriage Neave & Co., North of 
England Trustee, Debenture & Assets Corpn. v. Marria^re, 
Neave & Co., 11896] 2 Ch. 663. Distd. National Provincial 
Bank v. United Electric Theatres (1915), 85 L. J. Ch. 106., 
Reid. I. R. Comrs. v. Thompson, [1936] 2 All E. R. 651. 

5067a. .] — Pltf. assocn. brought an 

action against defts., 0. & Co., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture^holders of C. & 
Co. had gone into possession under the 
powers of their debentures, &> had appointed 
L. as receiver & manager. L. flied an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
tile groimd that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
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receiver & manager of the debenture-holders, 
&; an order could not be made against 0. Sc 
CJo., to produce them ; — Held : there might 
be documents which were such that 0. & Co. 
itself would have the right to inspect for the 
purposes of the action, 0. Sc Co. having a 
right to redeem them. Sc the right of Inspec- 
tion of 0. Sc Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C, Sc Co. — Fenton Textile Assocn., 
Ltd. r. Lodge, [1928] 1 K. B. 1 ; 96 L. J. K. B. 
1016 ; 137 L. T. 241, C. A. 

6067b. Right to sue.] — A debenture of 

a CO. empowered the holder to appoint a 
receiver & manager. Sc provided : “A receiver 
Sc manager so appointed shall be the agent 
of the CO. & shall have power to take 
possession of & get in the property hereby 
charged.** A receiver Sc manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft, for the purchase of land from 
the co. Sc forfeiture of the deposit. Sc alter- 
natively for specific performance : — Held : 
the debenture empowered the receiver Sc 
manager to bring the action without the 
co.*8 consent. — M. Wheeler Sc Co., Ltd. v, 
Warren, [1928] Ch. 840 ; 97 L. J. Ch. 480 ; 
139 L. T. 543 ; 44 T. L. K. 693, C. A. 

5069a. .] — Fenton Textile Assocn., 

Ltd. r. Lodge, No. 6067a, ante, 

5091. Add, Annotations : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. Consd. Stead, Hazel Sc 
Co. V, Cooper (1933), 49 T. L. R. 200 ; Con- 
solidated Entertainments, Ltd. v. Taylor, 
[1937] 4 All E. R. 432. 

5096a. .] — Re New Zealand Midland 

Ry. Co., Smith v. Lubbock, [1901 j W. N. 105 ; 
revsd. on other grounds, [1901 ] 2 Ch. 367, 0. A. 

Annotation ; — Refd. Re Glasdir Copper Mines, Ltd., Engllsb 
Electro Motallui^cal, Ltd. v, Glasdir Copper Mines, Ltd., 
[1906] 1 Ch. 365. 

5105a. All debenture-holders not before 

court — Sale subject to approbation of Judge.] 

— In a debenture-holders* action, when the 
property comprised in debentures is in 
jeopardy, an immediate sale will be ordered 
under R. S. C., Ord. 61, r. iB, on motion for 
judgment on admissions in the pleadings, 
but, unless all the debenture-holders subse- 
quent to pltfs. are parties to the action, the 
order will be for s^e with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale. — Re Origqlestone Coal 
Co., Stewart v. Crigglestone Coal Co., 
[1906] 1 Ch. 623 ; 76 L. J. Ch. 307 ; 94 L. T. 
471 ; 64 W. R. 298 ; 60 Sol. Jo. 240 ; 13 
Mans. 181. 


5110. Add, Annotaiions : — Apld. MacOarthy v. 
Agard, [1933] 2 K, B. 417. Refd. Powell 
Dyffryn Steam Coal Co. v. Griffiths (1934), 
27 B. W. C. O. 408. 

611 la. Short cause — Copies of affidavit In suppoit — 
Necessity for.] — Re Church Stiiktton 

Mineral Water Co., Ltd. (1904), 62 W. R. 
376 ; 48 Sol. Jo. 299. 

6115. Add, Annotation : — Folld. Westminster 
Bank, Ltd. v. Residential Properties Im- 
provement Co., [1938] Ch. 639. 

5117a. .] — In an action against a co. to 

enforce a mtgo. by foreclosure, all the holders 
of debentures which have been issued by the 
CO. Sc which rank after the mtgo., must be 
made parties, as persona interested in the 
equity of redemption. There is no provision 
made either by statute or any rule of ct. 
which would enable a single debenture holder 
to be appointed to represent as a deft., in 
the action all deb(‘ntnro ladders belonging to 
the same class. — Westminster. Bank, Ltd. 
V. Residential Properties Improvement 
Co., Ltd., [1938] Ch. 039 ; [1938] 2 AU E. R. 
374 ; 107 L. J. Ch. 305 ; 169 L. T. 82 ; 54 T. L. 
R. 076 ; 82 8ol. Jo. 335. 

6120a. Conduct of action — To whom given — Inde- 
pendent party — When desirable.] — The con- 
duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, may 
be given by the ct. to an independent party. 

One of the objects of the co. was to buy Sc 
let premises for use os flats &; clubs. Its 
first directors were pltf. Sc his nominee, but 
it was in substance a “ one man ** co. with 
pltf. as managing director. It granted leases 
of certain premises to the S. syndicate, of 
which the directors were pltf. & the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. Sc guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases : &, although tno co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, i)ltf. becoming 
the holder of a number of them, Sc also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
syndicate charged by the debentures was 
appointed, Sc pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought Sc the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship : Sc this summons 
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D. (ft). 

id. Jurisdiction of court to order — 
In winding-up proceedinaa — On petition 
for conmeyance to morif^ee of com- 
Tyanv*s eQuUy of redemption.] — Re 
Essex Land & Timber Oo., Trout’s 
Case (1891), 21 O. R. 367.— CAN. 

PART III. SECT, 84, SUB-SECT. 6.— 
D. (b). 

%l. Jurisdiction of court to order — 
In winding-up proceedings — On petition 
for conveyance to mortgage of company’s 
equity of redemption.] — Re Essex Land 
dc Timber Oo., Trout’s Case (1891), 
21 O. R. 867.— CAN. 


BO, Jurisdiction to order sale — Foreign 
immovables .] — A £011110? co. Incor- 
porated In Victoria executed a de- 
benture whereby It charged all its 
undertakln? & assets. The assets 
Included mineral leases & rrdnoral 
easement licences In respect of land 
situate In Tasmania & fixtures on that 
land. Pnrsnant to the terms of the 
debenture the debenture -holder ap- 
pointed a receiver & manager of the 
property charged, with power to sell. 
The debenture -holder took out an 
originating summons for an order 
sanctioning the sale of the property 
by the receiver & manager : — field : 
there was jurisdiction to entertain the 
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application. — Bond v. North Mount 
Farrell Co., No Liability, [19311 
V. L. R. 144 : Argus L. K. 88.~-AUS. 

■q. Confirmation by courtr-"Sate by 
receiver ,] — In approving a sale by a 
receiver In the interestH of bondholders 
the ct. must have regard to the 
interests of all parties. — ^National 
Trust Go. v. Gueat Lakes Paper Co., 
(1936J 2 D. L. R. 2.39.— CAN. 

•r. Alteration of order .] — In an action 
by the trustee for a bondholder to fore- 
close the mtgo. deed, the ct. has a 
right later to change Sc correct the 
order for sale & distribution. — Royal 
Trust Co. v. Bainbiudoe Lumber Co., 
[1937] 4 D. L. R. 94.— CAN. 
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asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders : — Held : as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person. — Re Services 
Club Estate Syndicate, lyro., McOandush 
V. The Company, [1930] 1 Ch. 78 ; 99 
L. J. Ch. 83 ; 142 L. T. 127. 

6184a. .] — Be Gutta Pbrcha Oorpn., 

Ltd., Thornton v. Gutta Percha Oorpn., 
Ltd., [1899] W. N. 261 ; 44 Sol. Jo. 133. 

5149a. Application of assets — Deflclency.]— 

In a debenture-holders* action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges & expenses of debenture 
trust deed Including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 

^ ferential creditors, (6) debenture-holders. — 
Re Glyncorrwg Colliery Co., Railway 
Debenture & General Trust Co. v. The 
Co.. [1926] Oh. 951 ; 96 L. J. Oh. 43; 70 
Sol. Jo. 857; evJb nom. Be Glynoorrwo 
Colliery Co., Be Railway Debenture & 
General Trust Co., 136 L. T. 159. 

5149b. .] — Re Burradon & Ooxlodgb Coal 

Co., Dtd. [1929], W. N. 15. 

6170. Add. Annotation ; — Refd. Re Glyncorrwg 
OoTiery Co., Railway Debenture General 
Trust Co. V. The Co., [1926] Ch. 951. 

6184a. On authority of receiver — To carry on 
business of company.] — Thomas v. Todd, 
No. 4979a, ante. 

6184b. To enforce rights under Landlord & 

Tenant Act, 1927 (c. 80), s. 6.] — A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the CO. issued a debenture by which it 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords xmder above sect., 
requiring them to ^ant to it a new lease of 
the premises. In July, 1929, the debenture 


holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 
an action in the county court in the name of 
the CO. to obtain the grant of a new lease. 
On Oct. 16 a compulsory order was made to 
wind up the co. a liquidator was appointed : 
— Held: the right to apply for a renewal of 
the lease under above sect, was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co. — Gough’s Garages, 
Ltd. V. PuGSLEY, [1930] 1 K. B. 616 ; 99 
L. J. K. B. 226 ; 143 L. T. 38 ; 46 T. L. R. 
283 ; 74 Sol. Jo. 216 ; 28 L. G. R. 239. 

Annotation .—Reid. Smith u. Metropolitan Properties Co., 
[1932] 1 K. B. 314. 

5186a. Who should sue for con- 

tribution — ^Liquidator.] — Where in a winding 
up the gener^ assets are insufficient for the 
payment of the preferential creditors of the 
co., the proper pltf., in an action under 
sect, 209 of 1908 Act, to recover contribution 
from a debenture-holder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co. — 
Westminster Oorpn. & United Travellers 
Olub Oo., Ltd. v. Chapman, [1916] 1 Oh. 
161 ; 86 L. J. Ch. 334 ; 114 L. T. 63 ; 80 
J. P. 74 ; [1916] H. B. R. 12. 

5186b. Debenture given for money bonft fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the CO. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the CO. — Re Park Ward & Oo., Ltd., [1926] 
Oh. 828 ; 95 L. J. Oh. 584 ; 135 L. T. 675 ; 
70 l^ol. Jo. 670; [1926] B. & 0. R. 94. 

5194. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 
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6122 i. Who may sue.] — Downer v. 
Bouchner (1930), 66 O. L. R. 279. — 
CAN. 
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B. (cf). 


tk. Affidavits — Made before in- 
BtUution of proceedings — Inadmissible.] 
—Trusts & Guarantee Co., Ltd. v. 
Dbumhsllbr Power Oo., [1924] 2 
D. L, R. 208 ; [1924] 1 W, W. R. 1029, 
—CAN, 


61301, Ex parte applioaiion.] — A 
reoelvar ought oot. to he appointed ex 
p.. espoolaUy for the purpose ot taking 

E oasesslon of & managing a going 
uainess, ezoept in extraordinary 
olronmstanoes. — Trusts & Quarantse 
. V. Drumhbllkb Power Co., 
D. L. R. 208; [19241 1 
L 1029.— CAN. 


Oo., Ltd 
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V. Clarkson, [1926] 4 D. L. R. 232 ; 
67 O. L. R 499 ; 6 O. B. R. 836.— 
CAN. 

PART III. SECT. 84, SUB-SECT. 7. 

■J. Competition between liquidator <£* 
receiver — TAquidaior pref erred .] — Where 
there ia a qaeetion of competition 
between a liquidator & a receiver 
appointed by the ot., at the instance 
of debenture-holders or mtgees., the 
ot. will ordinarily, in the exercise of its 
iurlsdiotlon, give preference to the 
liquidator . — Re Kharkhares Col- 
lieries. Ltd. (1930), 1. L. R. 58 Calc. 
646.— IND. 

PART lU. SECT. 84, SUB-SECT. 8. 

sk. Whether interest payable after 
maturUy of bond — Combtnw effect of 
trust deed, dchcniurc dt bonds .] — 
Trusts & Guarantee Go., Ltd. v. 
Continental Supply Co., Ltd., [19821 
1 W. W. R, 921.— CAN. 


— Under Companies Ordinance^ 1901 
(c. 20), s. 47.1 — The words do not refer 
to a winding np under any particular 
Act in the sonse of a dissolution, but 
mean a winding up of a oo. in the 
sense of a realisation of the assets, a 
distribution of the proceeds among 
creditors & an adinstment of the rights 
of shareholders among themselves, & 
therefore a co. may be ** being wound 
up ** In this sense under Bkpcy. Act, 
Ets well as under either Dominion or 
provincial Wlndlng-up Acts . — He Irma 
Co-operative Co., Ltd., Re Love & 
Knudsoi^ [19261 1 D. L. R. 27 ; (19241 
8 W. W. R. 860.— CAN. 

tn. Whether proceedings under Bank- 
ruptcy Act condition precedent ,] — Leave 
may be given a oo. to institute pro- 
oee^Ungs .under Wlndlng-up Act, oc a 
wtnding-up order made, although pro- 
ceedings have not been instituted in 
bkpoy. by petition for a receiving order 
or by authorised assignment . — Re 
McArthur Lumber & Fuel Co., Ltd., 
[1931] 3 W. W. R. 162 ; 40 Man. L. R. 
299.— CAN, 


PART in. SECT. 86. 

•m. Meaning of ** betno wound up ** 
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5314. Add, AnnotoHona : — ^Dlstd. Re Stanton, Hocrfi: 
V. Maule (1927), 44 T. L. R. 118. Held. Re 
Stanton, [1928] 1 K. B. 464. 

5316. J-dd. Annotations: — Consd. Be Stanton, 
Hogg V. Maule (1927), 44 T. L. R. 118. 
Refd. Be Stanton, [1928] 1 K. B. 464. 

5316a. May decide validity of debentures.] — 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a CO. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraqdulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entertain the liquidator’s 
application, &, as he had done so, his dis' 
cretion could not be interfered with. — Re 
F. & B. STAN'i'ON, Ltd., [1928] 1 K. B. 
464; 97 L. J. K, B. 131; 138 L. T. 176; 44 
T. L. R. 118; [1927] B. & C. R. 187, D. O. 

5328. Add, Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Oo., [1936] 1 All E. R. 
505. 

5324. Add, Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Oo., [1936] 1 All 
E. R. 505. 

5337. Add, Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5338. Add. Annotation : — ^Refd. Re Coope/ (Oath- 
bert) & Sons, Ltd., [1937] Ch. 392.^ 

5346. Add. Annotation : — Refd. Williams t\ 
Atlantic Assurance Oo. (1932), 37 Oom. Oas. 
304. 

5354. Add* Annotation : — Refd. Loch v, Black- 
wood, [1924] A. O. 783. 

5357. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5357a. .] — A co. was registered in Barbados 


under Oos. Act, 1910, of Barbados, as a 
ublio oo., in order to carry on testator’s 
usiness So to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholdeils who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs Sc to acquire 
^titioners’ shares at an under-value : — 
Held : the power to wind up the oo. under 
sect. 127 (vi) of that Act [which was Identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
CO., petitioners were entitled under that 
provision to a winding-up order. — LiOCH v* 
Blackwood (John), Ltd., [1924] A. 0. 783 ; 
93 L. J. P. 0. 267 ; 131 L. T. 719 ; 40 T. L. R. 
732 ; 68 Sol. Jo. 736 ; [1924] B. & 0. R. 209, 
P. 0. 

Annotation : — Consd. Davis & Co. r. Bninswlok (Australia), 
Ltd., Bruns wloko-Balke-Oollflnder Oo. & Brunswick Radio 
Oorpn., UOSei 1 All K. R. 299. 

5857b. Control acquired by one director.] — Where 
the capital of a private co. is so owned as to 
make the co. in substance a partnership & one 
director has purporttid by means of iri'egu- 
larities to acquire complete control of 
the co. Sc to exclude the other director or 
directors from the management of it, it may 
be “ just Sc equitable ” that the co. should be 
wound up. — Re Davis Sc Collett, Ltd., 
[1935] Ch. 693 ; 104 L. J. Ch. 340 ; 163 L. T. 
329 ; 79 Sol. Jo. 609 ; [1934-6] B. & C. R. 
274., 

Annotation : — >Refd. Ro Ooop(:r (Outhbort) & Sons, Ltd. 
[1937] Ch. 392. 

5357c. Private company — Refusal to register trans- 
fer to executors.] — A private co. was formed 


PART III. SECT. 86. SUB-SECT. 1.— A. 

0 1. To remit to Sheriff Court .] — 

Held : under Oos. Aot, 1929, s. 116 (3), 
the ot. has power to remit a petition 
for the wlndlng-up of a oo. to the 
aherUf ot. only where the capital of the 
00 . paid up or credited as paid up does 
not exoeed £10,000. — Re Chaney & 
Bull, (19301 S. O. 759.— SCOT, 
t. Add “ reved. U 8. O. R 624.” 

PART III. SECT. 86. SUB-SECT. 1.— 
C. (0). 

1 1. .1 — Re Albion Machine Co. 

(N. 9.), [1929] 1 D. L. R. 274 ; 10 
C. B. R. 240.— CAN. 

PART 111. SECT. 86. SUB-SECT. 2.— B. 

n i Delay not accounted for .] — 

Re Southland Woollen Mills, Ltd., 
119291 N. Z. L. R. 289.— N.Z. 

PART III. SECT. 86, SUB-SECT. 2.— 
0. (a). 

a I. .] — Where the notice pro- 
vided for by Windln)gr-up Act, R. 8. C., 
1906 (o. 144), 8. 4, has not been served, 
« a petition for a wtndlng-up order is 
presented, the question whether the 
co. is ” unable to pay its debts as they 
become due.” within soot. 3 (a), must 
he determined by the ot. upon the 
material filed. — Re Milo Wheat Co.. 
Ltd.. [19261 2 D. L. R. 1170 ; (19261 


1 W. W. R. 1142 ; 35 Man. L. R. 1 ; 
6 0, B. R. 707.-^CAN. 


PART III. SECT. 36, SUB-SECT. 2.— 
D. (a). 

dl. .1 — James Lumbers 

Co., Ltd., [1926) 1 D. L. R. 173 ; 58 
O. L. R. 100,— CAN. 

d li. .) — Re British 

Empirb Steel Oobpn., Ltd. (N. 8.), 
[1927] 2 D. L. R. 964.— can. 

e i. .) — A shareholder of 

a limited co. filed a petition for wlndinK 
up on the sjounds set out in Winding- 
up Aot, R. S. C., 8. 10 (d). Subse- 

a uontly to the petition, a mooting of 
le sharoholdors of 'the co. was oalled 
&, the shareholders, by a large majority, 
voted that the oo. should continue in 
business : — Reid : a winding-up order 
should be made. — lie Base-O-Lite 
PRODuerre, L'fD., [1933J O. R. 156 ; 
1 D. L. R. 746.— CAN. 


6 II. .1 — On an application for 

the winding up pf a co., made by the 
A.-O. pursuant to sect. 6 of Co.s 
(Special Investigations) Aot, 1935, 
which provides that on such application 
the ct. shall have the same powers. 
8c the provlsioas of the Coe. Act 
shall apply as on a winding up petition 
presented by the oo., it appeared that 
the business of the co. could not be 
carried on consistently with candid 
Sc straightforward dealings with the 
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public, from whom further capital 
was required if the oo. were to oontinue 
to exist :-^Held : It was just & equit- 
able that the oo. should be wound up. — 
Re Producers Real Estate & 
Finance Go., Ltd., [1930] V. L. R. 
235.— AUS. 

sp. Control by one shareholder .] — 
Under sect. 162 (vt) of Indian Co. *8 
Act, 1913, which provides that a oo. 
may be wound up ov the ot. if the ct. 
is of opinion that that course Is Just 
& equitable, the fact that one share- 
holder has a preponderating voice In 
the 00 . 's afflalrs. by reason of owning 
or controlling a lor^ number of shares. 
Is of Itself no reason for a wlndlng-up 
order. — liiPON Press & Sugar Mill 
C o. V. OOPAL CllETTI (1931), 58 L. R. 
Ind. App. 416.— IND. 

sr. Application by fully -paid share- 
holder. Spite ot sect. 172 (1) of 
Oos. Act. 1933, a fully-paid shareholder, 
who petitions solely In that character, 
8c who cannot show that there will be a 
tangible surplus of assets In which he 
will participate, should establish as 
part of his ground for the order* that 
the substratum of the co. has gone or 
that there is a case for investigation in 
the affairs of the co., or that there is 
some other good reason for incurring 
the costs which are the consequence of 
a windlng-up order of the ot, — Re 
Taranaki Amubemenib (Hawbra), 
Ltd.. [1936) N. Z. L. R. 88.— N.Z. 



Oases 68670— 6879a. English and Empibe Digest Supplement. 


in 1913 with a capital of £10,000 in £1 shares, 
half of which belonged to C. C. & half to his 
two elder sons. C. C. & his two elder sons 
were the first directors of the co. & continued 
to be so until 1930, when C. C. died, leaving 
his two elder sons sole directors. By his 
will 0. C. appointed his three younger sons, 
who were employed in the business but were 
not members of the co., exors. thereof & 
bequeathed his 6,000 shares equally between 
them. 

The arts, of the co. provided that the 
directors might in their absolute discretion 
refuse to register any transfer of shares, & 
without assigning any reason for such refusal, 
Sc that this power should extend to the 
registration of the personal representatives of 
a deceased shareholder. The directors refused 
to register the exors. in their capacity of 
beneficiaries under the will as members of 
the co. Subsequently the directors dismissed 
the exors. from their employment with the 
CO. Sc refused to supply them with copies of 
the balance-sheet & accounts for the year 
ending June 30, 1930. The exors. presented 
^ a petition for the winding-up of tiie co. on 
the ground that in the circumstances above 
stated it was just & equitable that the*co. 
should be wound up ; — Held : though the 
principles applicable to the case were those 
which would be applied in an action for 
dissolution of partnership, there were no 
grounds shown in th- petition on which it 
would be “ just & equitable ” within 1929 
Act, s. 168, to make a winding-up order. — 
Re Cooper (Cuthbert) & Sons, Ltd., [1937] 
Ch. 392; [1937] 2 All E. B. 406; 106 

L. J. Oh. 249 ; 167 L. T. 645 ; 53 T. L. R. 
648 ; 81 Sol. Jo. 338 ; [1936-37] B. Sc 0. R. 
219. 

6864a. .] — Be Electric Arms Sc 

Ammunition Syndicate (1891), 36 Sol. Jo. 
818. 

5372. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5379a. Subsidiary company.] — The New 


South Wales Cos. Act, 1899, s. 84 (e), is 
identical with the English Cos. Act, 1929, 
8. 168 (6), Sc provides for winding up by the 
ct. when, in the opinion of the ct., it is just 
& equitable that the co. should be wound up. 

A large American co. trading in gramo- 
phone* records formed a subsidiary co. in 
Australia. The directors of the subsidiary 
CO. who had previously been agents to the 
parent co., were interested in a competing 
CO. Sc by a special agreement they were 
entitled to compete with the subsidiary co. 
These directors were also the holders of all 
the preference shares in the subsidiary co. 
Sc had been guaranteed by the parent co. or 
its nominees that the interest on the pre- 
ference shares should be fully paid for two 
years after the date of allotment, & that in 
the event of the subsidiary co. being wound 
up within the said two years 20s. in the £1 
would be paid in respect of the capital of the 
preference shares. Within the period men- 
tioned in the guarantee & at a time when, 
owing to the general depression in trade, 
business was bad Sc the subsidiary co. was 
being carried on at a loss the directors 
presented a petition to wind up the subsidiary 
CO. : — Held : ( 1 ) the existence of the guarantee 
was only material in considering whether a 
compulsory order shall be made in so far as 
it biassed the evidence on either side ; 
(2) in considering whether it was just Sc 
equitable to wind up the cp. the criterion 
was not whether the directors were seeking to 
obtain the benefit of the guarantee or whether 
the parent co. were seeking to carry on the co. 
until such time as the guarantee had expired 
Sc thus avoid liability thereunder ; but 
whether, having regard to all the circum- 
stances, there was at the date of the pre- 
sentation of the petition a reasonable hope 
that in time the subsidiary co. could be 
carried on at a profit. — Davis & Co., Ltd. v. 
Brunswick (Australia), Ltd., Bruns- 
wicke-Balke-Collender Co. Sc Bruns- 
wick Radio Corpn., [1936] 1 All E. R. 299, 
P. C. 


PART III. SECT. 36, SUB-SECT. 2.— 
D. (b) 1. 

1 1. Property o/epeculaHve value.] 

— Appot. was a minority sbareholder. 
holcUnff 87,600 shares ot the total 
oapitallBation of 2,000,000 ehares. 
The property owned by the co. was 
an andeyeloped mining: location of 
merely speculative value. The loca- 
tion was Intact & there were practically 
no UabiUtiee, but the actual cash in 
the treasury wae tritllu^ : — Held : the 
case was not brought within the class 
of cases in which a wlndln^-np is 
ordered, because the whole substratum 
of the undertaking has disappeared. — 
Re Jury Gold Mine Development 
Co.. Ltd.. [1928] 4 D. L. R. 736 ; 63 
O. L. R. 109.— CAN. 

f U. .] — The mere fact that 

there has been depreciation in the value 
of its assets, or that the assets had 
become frozen instead of liquid, did 
not ost&bUah the disappearance of the 
Bubetratum. — Re Toronto Finance 
OORPN.. [19801 8 D. L. R. 882 ; 65 
O. L. R. 361.--CAN. 

PART 111. SECT. 36, SUB-SECT. 2.— • 
D. (b) ii. 

1 1. .] — Re Dominion Steel 

Corpn. (N. S.), [1927 J 4 D. L. R. 
337.— CAN, 

m i. .1 — Where a oo. having for 

its main object the manufacturing & 
dealing in cement had failed to oom- 


menoe business for a period of 5 years 
following its Inooiporation, but an 
apparent majority of shareholders were 
then desirous to oommenoe the manu- 
facture of hydrated lime in acoordanoe 
with one of the subsidiary objects, on 
a petition by a shareholder for com- 

S ulsorv winding up on the grounds of 
elay in commencing business, Sc that 
It was just & equitable that the oo. 
should be wound up : — Held : the 
delay not having been satisfactorily 
explained, & It appearing that there 
was no prospect of tne oo. commencing 
business either In 8Mx$ordanoe with its 
main object or the subsidiary object, 
the substratum of the oo. bad gone Sc 
petitioner would appear entitled to an 
order for compulsory winding-up on 
either ground alleged . — Re National 
Portland Cement Co., Ltd., [1930) 
N. Z. L. R. 664.— N.Z. 


PART 111. SECT. 36, SUB-SECT. 2. - 
D. (d). 

5384 ii. .) — Although a oo. may 

be wound up where there Is a complete 
deadlook in its management, where 
a substantial majority of the share- 
holders are opposed to the making of 
the order, where the petition is the 
outcome of a mere domestic quarrel. 
Sc where no substamtial advantage will 
aoome from the granting of the order, 
an order will not be made . — Re 
Shipway Iron Bell Sc Wire Manu- 
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faoturing Co., Ltd., [19261 2 D. L. R. 
887 ; 68 O. L. R. 585.— CAN. 

r i. Question of fact.] — Although 

a majority shareholder may not 
tyrannously or fraudulently or tor an 
ulterior purpose dominate a minority 
shareholder yet In deciding on a peti- 
tion for an order for the winding up of 
the co. on the ground that it is just 
Sc equitable that such an order should 
be made, each case must be decided 
on its own facts. — Re Sovereign Oil 
Co., Ltd., [1934] 3 W. W. R. 317.— 
CAN. 

t i. Differences between two sole 

members.] Where resp. had treated 
the oo. as bis own business in suoh a 
way as to destroy his fellow -share- 
holder’s confidence in the impartiality 
of his administration : — Held : it was 
just Sc equitable that the oo. should be 
wound up. — Thomson v. Dbysdale, 
[1925] S. C. 311.— SCOT. 

t il. Deadlock caused by peti- 

^Winding-up order refused. 
— Re James Lumbers Co., Ltd,, 
^2^1 D. L. R. 173 ; 58 O. L. R. 100. 

t iii. — ^ At the timenf the 

presentation of tho petition there were 
only fotir directors, whereas the oo. 
under its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the co.’s affairs : — 



VoL X.— CompanieB. Cases 6888—6711. 


5388. Add. Annotations : — Consd. Looh v. Black- 
wood, [1924] A. 0. 783. Apld. Re Davis k 
OoUett, Ltd., [1936] Cli. 693. Refd, Re 
Cooper (Outhbert) & Sons, Ltd., [1937] Oh. 
392. 

5897a. Omission to hold general meetings or 

to submit accounts.] — L ooh v. Blackwood 
(John), Ltd., No. 5357a, ante, 

5454a. Petition tor winding up of unregistered 
foreign company dissolved before 1929 Act.] — 
Be Russian English Bank, No. 8648b, 
post. 

5580a. Whether vacation included in calcula- 

tion.] — ^The seven days required by General 
Orders No. 2 made upon the Cos. Act, 1862, 
may be counted in the vacation . — Re 
London India Rubber Co. (1866), 14 
W. R. 694, L. 0. 

6585. Add. Citation [1889] W. N. 1. 

5590a. Effect on right to costs.] — Praotice 

Note, [1929] W. N. 66 ; 167 L. T. Jo. 245. 


5605. After this case add : — 

.] — See^ novo, 1929 Act, s. 296 (6). 

5634a. Affidavit by assistant secretary] — 

Under Cos. (Winding-up) Rules, 1929, r. 29 
whore the petition is presented by a corpn., 
the affidavit verifying it is to be made by 
some director, secretary or other principal 
officer. The assistant secretary of a co. is 
not a principal officer for the purpose of this 
rule.— Practice Note, [1937] W. N. 360 ; 
184 L. T. Jo. 350. 

5648. Add. Annotation : — Hefd. Re City Life 
Assce., [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.] — Practice Note 
(1930), 69 L. Jo. 268 ; [1930] W. N. 78. 

6703. Add. CUation [1889] W. N. 1. 

6711. After this case add : — 

.] — See, now, Winding-up 

Rules, 1929, r. 36. 


Held : if any deadlock existed it was 
created by the petitioaen> & was not a 
^oiind for orderingr winding-up . — Re 
Toronto FINAJ^roB Oorpn., fl930] 3 
D. L. R. 882 ; 65 O. L. R. 351.— 
CAN. 


PART III. SECT. 36, SUB-SECT. 2.— 
D. (6). 

5397a I. Managing director 

conducting affairs as though company 
his private husinessA — Baird «. Lass, 
U924] S. 0. 83.— SOOT. 

PART III. SECT. 36, SUB-SECT. 3.— A. 

ig. Leave to appeal from order — 
When grarUed.\ — Winding-up Act, 1927, 
8, 103, applies to an application for 
leave to appeal from an order allowing 
or dlamissiug a petition to wind up a 
CO. Leave to appeal should not be 
granted, however, unless there appears 
to be some reason for doubting the 
validity of the judgment In review. 
“ Future rights *’ in sub -sect. \a) of 
said sect. 103 should be given a wide 
interpretation ; & the question to be 
raised on the intended appeal from an 
order dlsmlaslng a winding-up petition 
may Involve future rights although the 
applicant for leave to appeal is merely 
a shareholder & not a creditor. — Re 
Canada National Fire Insurance 
Co.. 11930] 3 W. W. R. 209 ; 39 Man. 
L. R. 195.— CAN. 

•h. Security on of^eal — Extension of 
time for giving.] — The Ct. of Appeal 
has no power to extend the time for the 
giving of the security which Companies 
Wlndlng-up Act, R. S. S. 1920 (c. 82), 
requires to be given when an appeal Is 
taken ffrom an order or decision in a 
proceeding under that Act. Resp.’s 
approval of the appeal book prior to 
the expiration of the time within which 
the security had to be given was held 
not to have been a waiver of his right 
to the security. — Shaunavon But- 
chers, Ltd. V. Burness, 11930] 1 
W. W. R. 760 ; 3 D. L. R. 666 ; 24 
S. L. R. 399.— CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) ii. 

0 I. .J — Petitioner herein, 

the holder of bonds of the oo., which 

g ave him in the words thereof a ** first 
oating charge '* on ** the undertaking & 
all the assets of the oo., both present & 
future ** : — Hdd : to have a right to 
apply for a winding-up order Sc to bare 
made out a case therefor. He was not 
obliged to proved on the covenant to 
pay In the bonds Sc by way of judg- 
ment Sc execution rather than by way 
of the prooeodings for a wlnding-np 
order. — iJe Mid-west Glass Co., Ltd., 
[1931] 3 W. W. R. 165 ; 40 Man. L. R. 
289.-^CAN. 


PART 111. SECT. 38, SUB-SECT. 3.— 
B. (b) iv. 

q i. .]— A petition for 

the winding up of a co., filed by a 
creditor with the view of enforcing 
payment of a disputed debt, is an 
abuse of tho process of the ot. & should 
be dlamlHsed. — P yda Satyarazu v. 
Guntur Cotton Sc Paper Mills Co., 
Ltd. (1924), 1. L. R. 48 Mad. 207.— 
IND. 

6439 il. .] — Smithfibld 

Cold Storage Sc Export Co. op 
South Africa, Ltd. u. Lever (1924), 
46 N. L. R. 73.— S. AF. 

PART in. SECT, 36, SUB-SECT. 3.— 
B. (0) i. 

6484 1. Executor of deceased share- 
holder.] — Ilcul : entitled to present 
a winding-up pr/tit.lon, although his 
name had not been entered in the books 
of the 00 . as the bonier of the shares. 
Sc notwithstanding that tho co.’s 
Act of Incorporation provided that 
certain formalities must be observed 
before the oo. was obliged to recognise 
as a shareholder a person who had 
become such by transmission by law. — 
Re Great West Permanent Loan Co. 
& Winding-Up Act (Man.), 11927] 2 
W. W. R. 15.— CAN. 

PART III. SECT. 36, SUB-SECT. 8.— 
D. (a) 1. 

1 I. Oeneral rule — Winding up detri- 
mental to all concerned.)— Wlndlng-up 
order set aside. — Re Shipway Iron 
Bell Sc Wire Manufacturing Co.. 
Ltd., 119261 2 D. L. R, 887 ; 68 O. L. R. 
685.— CAN. 

PART III. SECT. 36, SUB-SECT. 8.— 
D. (a) ii. 

q 1. Exceptional circumetancec.] 

— A creditor of a co. presented a 
etition for the winding up of the oo. 
y the ot. The oo. had gone Into 
voluntary liquidation. Sc the petition 
waa opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to be continued. 
A statement of the co.'s affaire 
showed that its liabilities amounted 
to 8335,000, while its assets were 
estimated at £9,300 ; that about 
£116,000, stated to be irrecoverable, 
had been advanced to directors of the 
co. ; & that the oo. had received large 
advances from associated cos., part, 
of which were completely secured. 
Creditors to the extent of £300,000. 
including one whose claim amounted 
to about two-thirds of the co.'s whole 
indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the oo. being wound up 
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voluntarily : — Held : although as a 
general rule the oo. would have regard 
to the wishes of a majority of creditors, 
the clrmmstanoefl were of such a 
spooial character that an exception to 
the general rule should be made, Sc a 
wlnding-up order pronounced. — Bou- 
BOUL18 V. Mann, MaoNbal & Co., Ltd., 
[1926] 8. S. 637.— SCOT. 

PART HI. SECT. 36, SUB-SECT. 8.— 

D. (0). 

■d. Possibility of restoration of lost 
capital.] — On an application for wlnd- 
ing-up under 11. S. O., 1927, on the 
ground of impairment of capital tho 
ct. must determine the extent of the 
Impairment, Sc whether the lost capital 
Is likely to be restored within one 
year. — Re Eastern Fur Finance 
Corpn., Ltd., 11934) 1 D. L. R. 611 ; 
7 M. P. R. 201.— CAN. 

8. Impairment of capiial.] — Under 
sect. 352 of Cos. Act, 1932, impairment 
of capital alone is not a ground for 
winding-up a solvent trading co. — Re 
Winnipeg Baddlery Co., Ltd., [1934] 
3 W. W. R. J ; 42 Man. L. R. 448.— 
CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 

E. (a). 

r1. Creditor's petition — Statement of 
dH)i.] — A petition presented by a 
creditor for the winding up of a oo. 
under Cos. Act, 1863, s. 81. ought to 
set forth the debt In respect of which 
the petitioner claims to bo a creditor, 
toother with the particulars of such 
debt, but, semble, he is not precluded 
from alleging simpliciter that be is a 
creditor. Where a petitioner alleges 
one debt & rtves evidence of another 
the Irregulartty may, lii case of sur- 
prlse, be cured by the amendment of 
the petition or tho adjournment of the 
bearing. — Re Barrier Reef Trad- 
ing Co., Ltd. (1029), S. R. (Q.) 177.— 
AUS. 

PART III. SECT. 86, SUB-SECT. 3.— 

E. (h). 

•m. Examination of petitioner — 
Application by shareholders for second 
application.] — Application refused. — 
Re Winding-Up Act, Re Great West 
Permanent Loan Co. (Man.), [1927] 
2 W. W. R. 433.— CAN. 


PART III. SECT. 36, SUB-SECT. 8.— 
E. (L) U. 

st. Dispute as to petitioning creditor's 
debt .] — Where a co. is insolvent the ct. 
will not stay the proceedings on the 
ground that there Is a bond fide dispute 
as to tho petitioning creditor’s debt. — 
Re Private Co., [1936) N. Z. L. It. 
120.— N.Z. 
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5816a. .] — Be Kathhrinb bt cib, Ltd., 

No. 6069c, post. 

5810. After this case add : — 

.] — 8ee^ noWf 1929 Act, s. 176. 

5829. Add. AnnoiaHon : — Ae to (3) FoUd. Be 
Vocaiion (Foreign), Ltd. (1932), 48 T. L. B. 
526. 

5841a. Issue of debenture — For money advanced to 
company for payment of wages.] — Re Pabk 
Ward & Oo., I/td., No. 6186b, ante. 

5881. Add. AnnoiaUona : — Dlstd. Be Stanton, 
Hogg V, Maule (1927), 44 T. L. R. 118. 
Refd. Be Stanton, [1928] 1 K. B. 464. 

5890. Add. Annotation : — Refd. Hearts of Oak 
Assurance Oo., Ltd. v. A.-Q. (1931), 47 
T. L. R. 679. 

5908a. Application for order imder 1908 Act, 
s. 175 (6), for exculpation — Right of successful 
applicant to costs.] — Be Amusements Oon- 
8TEUOTION Oo., Ltd., [1927] W. N. 7. 

6988. Add. Annotation : — Aa to (2) Refd. Be Home 
Sc Oolonial Insurance Oo., [1930] 1 Oh. 102. 

5943. Add. Annotation : — Refd. Be Porter (Wil- 
liam) & Co., [1937] 2 All B. R. 361. 

6948a. ^ On contracts.] — Stead, Hazel & Oo. 

V. OooPBR, No. 6969d, post. 

5959a; Duty to refund sum paid to company without 
consideration.] — Be Regent Finance & 
Guarantee Oorpn., Ltd. (1930), 69 L. Jo. 
283 ; 109 L. T. Jo. 306 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 
The Question arose in thfc case whether reap, 
had snown through a private co. a title under 
which he had become the assign of leasehold 
nrenuses within sect. 96 of St. John’s 
Municip^ Act, 1921, Sc as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.^s title was faulty Sc certain 
transactions imder which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ot. to be an assign, a private 
co. not being regarded as a corpn. distinct 
from the peraons composing it Sc irregularities 
in connection with its Imuidation being 
regarded as permissible :-yHeld : the duties 


Sc responsibilities of the liquidator of a 
private co. are as serious as of anv other oo., 
Sc a private co. is distinct from the x>^onB 
composing it ; a liquidator of a private co. 
was therefore not justified in pay^g the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand. 
Sc in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets, Sc for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities. — Ditoham v. Miller 
(1931), 100 L. J. P. 0. 177 ; [1931] B. Sc 
0. R. 80, P. 0. 

Power to disclaim onerous property.] — See 
1929 Act, s. 267. 

50590. Application for leave — What court 

will consider — Effect on interested parties.] — 

(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
co., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
« applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the regi^rar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal : — Held : as the lessors, 
who were entitled to appear, would suffer 
substantial injury if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co. does not effect 
a cessio bonorum. Sc the property of the co. 
remains vested in the co. as before ; whilst 
in a bkpcy, the property of the bkpt. 
vests in the trustee (Maugham, J.). — Be 
Katherine et cie, Ltd., [1932] 1 Oh. 70 ; 
101 L. J. Oh. 91 ; 140 L. T. 226 ; [1931] 
B. Sc 0. B. 121. 

5959d. Failure to disclaim — Whether per- 

sonal liability.] — When a liquidator appointed 
by the ct. performs a contract of the co. 
without disclaimer or purports to make a 


PART m. SECT. 36, SUB-SECT. 4.— • 
B. (b) 1. 

6S261. General rule — Properip be- 
comes affected with trust for creditors,}— 
A wicoixiff-iip order establishes a 
ffuosi-truBt ot which the oredltors are 
the benelioiaries & whioh for the pur- 
pose of set-ofl. is an entity essentially 
olstinot from the original oorpn. when 
oarryinfir on business for the benefit of 
its shareholders. — L till <P.) 6c Sons 
Construction Oo., Ltd. v, Bakkr, 
119331 O. R. 286 ; 2 D. L. R. 264.— 
CAN. 


PART 111. SECT. 86, SUB-SECT. 4 .— 
B. (f). 

m i. Sals of goods — Monthly 

deliveries— Company in default of pay- 
ment for ttweiotts oelivertes.]— H a pul- 
ton r. Hamuauk Sthbl Co. (1911), 
18 O. W. R. 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 


PART 111. SECT. 86, SUB-SECT. 8.— B. 

5948 i. Personalt liabiUtv — For rates.] 
— A liquidator whose name has not 
been entered on the asMssment roll 
^nnot be held pereonally responsible 
for the payment of taxes mourred 
during the winding-up. — Toronto 


Orrr & Toronto Hydro-Eleotrio 
O oMMiasiON V. Wade, [19321 O. R. 
500 ; 3 D. L. R. 609.— CAN. 

ap. Officer of company — Becomes 
functus offico on dissoltUion of com- 
pany.] — Krishnaswami Naidu V. Andi 
Chetti (1927), I. L. R. 61 Mad. 681.— 


dUure — 
tfeasance ,] — 

, > called upon 

to justify an expense Incurred by him 
in the course of liquidation, some 
partioular evidence of negligence or 
breach of trust must be adduced before 
the case can be left to a jury. — N ew 
Briluant Freehold Gold Mininq 
C o., Ltd. v. Mills, [19281 St. R. Qd. 
120.— AUS. 


PART IIL SECT. 86. SUB-SECT. 8,— 
0, (a). 

si. Poxoer to apply to court for direc- 
tions — As to %omU matters — Owner- 
ship ofhonds^^Bc Rant & Ker, Ltd., 
[19301 2 W. W. R. 274.— CAN. 

so. Duty in ftQQrdP> trust compaiay .] — 
Where a trust oo. is In liquidation, a 
first dnty of the liquidator is to pre- 
serve the trust propel tc the aooounts 
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& forthwith apply to the proper ot. 
of the province submitting the facts 
fully & completely as an omoer of the 
ct. should do, & apply for directions 
as to the disposal thereof. A oo. in 
liquidation oannot continue to exercise 
the duties of trustee unless directed 
to do 80 by a ct. having Jurisdiction 
over the trust, & a liquidator who 
undertakes to do so ^vithout such an 
application or any direction accepts 
responsibility for any consequence that 
may ensue. He has no right to 
assume that he as liquidator can con- 
tinue in the name of the oo. to function 
as trustee, but In aooeptlng the olfioe 
of liquidator he aooepts thd above- 
mentioned responsibility of applying 
forthwith to the ot. for direotions with 
respect to the trust, even in the case 
wheire the oo. has so oonduoted the 
affairs of the trust that its assets are 
wasted & no reasonable accounting can 
be made. — Re Hiebbbt Estate, [1934] 
3 W. W. R. 193 ; 4 D. L. R. 799.— CAN. 

sr. Technical defect in mortgage ,] — 
A mtge. should not be oontested by a 
liquidator because of a mere tech- 
nioality involving no fraud or miscon- 
duct, — ^Montreal Trust CJo. v. Abi- 
tibi Power & Paper Oo., [19371 4 
D. L. R. 369 ; O. R. 939.— CAN. 
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new contract on its behalf» there is no pre- 
sumption that he does so in his personal 
capacity, even though he does not describe 
hi^elf as liquidator ; Sc his position in this 
respect is not altered by Cos. Act, 1929 
(c. 23), 8. 267, which gives him the right to 
disclaim any contract which he thinks 
onerous. — Stead, Hazel Sc Co. v. Cooper, 
[1933] 1 K. B. 840 ; 102 L. J. K. B. 533 ; 
148 L. T. 384 ; 49 T. L. R. 200 ; 77 Sol. Jo. 
117 ; [1933] B. Sc 0. R. 72. 

5972. Add. Annotation : — Retd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5973. After this case add ; — 

.] — See^ nowt 1929 Act, s. 191. 

6047. Add. Annotation : — Retd. Re Leitch (Wil- 
liam C.) Bros., Ltd. (No. 2), [1933] Ch. 261. 

6048a. Atter declaration ot 

liability.] — Be Leitoh (William C.) Bros., 
Ltd. (No. 2), No. 3353e, ante. 

6055. Add. Annotations : — Retd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cas. 1125 ; Madras & 
Southern Mahratta Ry. Co., Ltd. v. I. R. 
Comrs. (1926), 12 Tax Cas. 1111. 

6056a. Damages Sc costs paid by insurance 

company In respect ot Judgment obtained 
against Insured company.] — Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages &; costs to 
the liquidator : — Held : appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among tb*. 
general creditors, including appct. — Be Har- 
rington Motor Co., Bx p. Chaplin, [1928] 
Ch. 106; 97 L. J. Ch. 66; 138 L. T. 186; 44 
T. L. R. 58 ; 72 Sol. Jo. 48 ; [1927] B. & C. R. 
198, C. A. 

AnnotaHons: — Apld. Hood's Tnisteos v. Southern Union 
General Insoe. Co. of Australasia, [1928] Ch. 793. Consd. 
Ward V. British Oak Insurance Co., [1932] 1 K. B. 392; 
Re Nautilus Steam Shipping Co., Ex p. Gibbs & Co., 
1.1936] Ch. 17. 

.] — SeCj noWf Third Parties (Rights 

Against Insurers) Act, 1930 (c. 25). 

6056b. Third Parties (Rights against Insurers) Act, 
1980 (c. 26) — Whether retrospective.] — Held : 


Third Parties (Rights against Insurers) Act, 
1930 (c. 26), 8. 1 (1) is not retrospective so 
as to afiCect cases in which the liability had 
been incurred before July 10, 1930, when the 
Act came into operation. — Ward v. British 
Oak Insurance Co., Ltd., [1932] 1 K. B. 
392 ; 101 L. J. K. B. 240 ; 146 L. T. 323 ; 
48 T. L. R. 13, 0. A. 

Annotations : — Difltd. Re Nautilus Steam Shipping Co., Ex p. 
Gibbs & Co., [19361 Ch. 17. Beld. Oroxford v. Universal 
Insurance Co., [1935] 2 K. B. 409. 

6056c. Liquidation after Act.]— On 

Sept. 21, 1925, a policy of insurance was 
taken out by a co. msuring it against third- 
party risks. On Oct. 6, 1926, an accident 
to a third party occurred & the insurers 
thereupon became liable to the co. in respect 
of the accident. On July 10, 1930, Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25), came into operation. On Oct. 13, 
1931, an order was made for the compulsory 
winding up of the co. On a summons taken 
out by the third party in the winding up of the 
co. asking to be subrogated to the rights of 
the co. against the insurers : — Held : the 
winding up of the co. having supervened 
after the Act of 1930 came into operation, 
sect. 1 of that Act became operative Sc 
enured to transfer the benefit of the policy 
of insurance from the co. t o the third party. — 
Re Nautilus Steam Shipping Co., Ltd., 
Ex p. Gibbs & Co., [1930] Ch. 17 ; 106 

L. J. Ch. 42 ; 153 L. T. 273 ; 18 Asp. M. L. C. 
664 ; [1934-6] B. & C. R. 308, 0. A. 

6056d. Policy obtained by fraud.] — Where 

under Road Traffic Act, 1930 (c. 43), an 
insurance co. has issued a certificate that 
a driver is insured Sc the co. afterwards 
ascertains that the policy was obtained from 
it by fraud, the co. is entitled to succeed 
in this defence against a claim under Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25). — McCormick v. National Motor Sc 
Accident Insurance Union, Ltd. (1934), 60 
T. L. R. 528 ; 78 Sol. Jo. 033 ; 40 Com. Cas. 
76, C. A. 

Annotation : — Oonsd. TatterHall v. Drysdale, [1985] 2 K. B. 
174. 

6058a. Money borrowed from company 

by share-brokers.] — -The share-brokers of a 
rovisionaUy registered co., who were also 
olders of shares. Sc had signed the co.*s 


PART III. SECT. 86, SUB-SECT. 8.— 
0. (b). 

k i. Action by company — To 

recover ^purchase price of shares — What 
defences available — Fraud .] — Farmers 
Pack Oo., Ltd. v. Tuiay & Tully. 
Farmers Pack Oo., Ltd. v. Havers 
(Man.), [19271 2 D. L. R. 749 ; [1927] 
1 W. W. R. 902.~OAN. 


to. Extent of duty .] — A liquidator 
owes no duty to the co., or to those 
Interested in the liquidation, to pro- 
secute, or facilitate the prosecution ot, 
any olalm, whether against himself or 
a third paHy, unless ho believes or has 
reason to believe, that such prosecu- 
tion has a reasonable prospect of 
suooeas or will serve some useful pur- 
pose. Where the olalm is against the 
uquidator himself for an all^d mis- 
feasanoe, partloularly where he Is a 
bare trustee. & neither believes, nor 
ought to believe, that the olalm has 
any reasonable prospect of suooess, or 
that any useful purpose will be served 
by its prosecution, his duty as liqui- 
dator oan be put no higher than a duty 
to take no advantage of his position 
as liquidator to impede the proseou- 


tion of such claim, & to take such 
action as will permit of such prosecu- 
tion. — Re Bond (Gborob A.) & Oo., 
Ltd. (1932), 82 S. R. N. S. W. 301 ; 
49 N. S. W. W. N. 96.— AUS. 

PART III. SECT. 86, SUB-SECT. 8.— 

0 . ( 0 ). 

ta. Change of solicitor — When 
permissible— -Under c^der of court .] — 
Re Continental Fire & Casualty 
Oo.. [19241 3 D. L. R. 9 ; 2 W. W. R. 
440 : 34 Man. L. R. 482.— CAN. 

PART 111. SECT. 86, SUB-SECT. 8.— 
E, (s). 

6026 1. When ordered — Misfeasance 
summons.] — Montreal Trust Co. v. 
MoDouoall, [19301 1 W. W. R. 784 ; 
3 D. L. R. 169.— CAN. 

PART III. SECT. 86. SUB-SECT. 9.— A. 

sb. Notice of meeting — To share’ 
holders.] — It Is the duty of the trustee 
to give shareholders of an insolvent oo. 
the same notice of the first meeting of 
oreditors as is sent to those who are 
ordinarily deemed to be creditors, but 
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the trustee's failure to do so does not 
Invalidate the mooting, unless the 
irregularity has prejudiced the share- 
holders. — Re PATRICIA- Appliance 
Shops, Ltd., [1923] 3 D. L. R. 1160; 
62 O. L. R. 215 ; 2 O. B. R. 466.— OAN. 


PART III. SECT. 86, SUB-SECT. 10.— 
A. 

e i. Trust funds .] — Trust 

property in the hands of a oo. in its 
capacity as a trustee or fiduciary 
cannot be used to satisfy a judgment 
gainst that co. in its own right. 
Therefore where a trust oo. had ob- 
tained judmont against Its directors 
who appended Sc obtained a reversal 
of the Judgment with costs through- 
out, & the liquidator, who had been 
appointed in the meantime & had 
opposed the appeal, was ordered to 
pay said costs out of the assets in 
his hands " : — Held : the costs in 
question should be paid out of the 
00 . 's own assets & not out of those of 
any trust estate. — Canadian Guar- 
anty 'Pbust CJo. V. Youno (No, 2), 
[10331 1 W. W. R. 669 ; 8 D. L. R. 
668; 41 Mon. L. R. 177.— OAN. 
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deeds, borrowed of the directors part of the 
co/s monies, to enable them to complete 
a large purchase of shares in the market, & 
deposited as a security the purchased shares 
^ some of their original shares : — Held : 
the moneys borrowed were not due from them 
as members & contributories of the co., 
BO as to authorise the master summarily to 
order them, in that character, to pay the 
amount under Joint-Stock Oos. Act, 1848 
(c. 46), 8. 66. — Be Thing, Reading & 
Basingstoke Ry. Oo., Oox’s Case (1850), 
3 De G. & Sm. 180 ; 19 L. J. Oh. 167 ; 14 
L. T. O. 8. 484 ; 14 Jur. 387 ; 64 B. R. 436 ; 
affd-f 15 L. T. O. S. 389, L. 0. 

Annotation : — Befd. Re United Engrllsh & Scottish Assurance 
Oo„ Ex p. Hawkins (1868), 3 Ch. App. 787. 

6064. Add, Annotations: — Consd.i2e Stanton, [1928] 
1 K. B. 464. Refd. Be Stanton, Hogg v, 
Maule (1927), 44 T. L. R. 118. 

6111a. Discretion of court.] — The dis- 

cretionary power of allowing a question to be 
ut at a public examination given to the ct. 
y Cos. (Winding-up) Act, 1890 (c. 63), 
s. 8 (7), is in no way limited by the other 
provisions of that sect., but is a discretion 
that' must be judicially & carefully exercised 
under all the circumstances of each particular 
case. — Be London & Globe Finance Co., 
• Ltd. (1902), 60 W. R. 263. 

6138. Add. Annotation : — Refd. Robinson v. South 
.Australia State (No. 2), [1931] A. C. 704. 

6137a. .1 -Be Oxford & 

Worcester Extension & Chester Junction 
Ry. Co., PoTrER’s Case (1849), 1 De G. 
Sm. 728 ; 6 Ry. & Can. Cas. 628 ; 18 L. J. Ch. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 691 ; 63 
B. R. 1270. 

Annotations : — Oonsd. Re South Essex Estuary & Reclama- 
tion Co.. Ex p. Pain Ik, Layton (1869). 17 W. R. 275, 
Retd. Re Shrewsbury & Loioestor Ry., Re Vardy (1851), 
20 L. J. Oh. 325 ; Hope t>. LlddolJ (1855), 20 Beav. 438. 

6160. Add. Annotations Refd. Be City Equitable 
Fire Inece. (1924), 40 T. L. R. 853; Be Etic, 
[1928] Ch. 861. 

6150a. .] — Be City Equitable Fire In- 

surance Co., Ltd,, No, 3059a, ante. 


6150b, ,] — (1) The liquidators of a oo. issued a 

summcms under 1908 Act, s. 216, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
CO., but was limited to cases where there had 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 216. 

(2) No set-off is permissible as against a 
claim under sect. 216. — Be Etic, Ltd., [1928] 
Ch. 861 ; 97 L. J. Oh. 460 ; 140 L. T. 219 ; 
[1928] B. & 0. R. 81. 

6154. Add. Annotations : — Dlstd. Be Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 

6154a. Discretion of court — As to sum payable by 
person liable.] — Re Home & Colonial In- 
surance Co., Ltd., No. 6858b, post. 

6158. Add. Annotation : — Refd. Weld v. Petre, 
[1929] 1 Oh. 33. 

^161. Add. Annotations: — As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
863. Generally, Refd. Re Horae & Colonial 
Insurance Co., [1930] 1 Ch. 102. 

6169. Add. Annotation : — Consd. Re Etic, [1928] 
Ch. 861. 

6173. Add. Annotation : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6178a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
— Re Orry Equitable Fire Insurance Co., 
Ltd., No. 3069a, ante. 

6173b. .] — Re Etic, Ltd., No. 6160b, ante. 

6176a. Transactions in cotton futures.] — Re David 
Healey & Son, Ltd., District Bank, Ltd. 
v. Healey (1929). 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof — Failure to 


part III. sect. 86, sub-sect. 10.— 

B. (a). 

to. Use of information — InsvbaeQuerU 
criminal proctedinos ,] — Information de- 
rived in the oourse of an examination 
under Indian Companlefl Act. t. 195. 
oon be need by a pnblio servant charged 
with the Investigation of a orlminal 
oflenoe, Sc suoh offioor should bo 
allowed to inform hlmsolf as to any- 
thing which might have oome to light 
on such examination . — Re Regent 
Park Syndicate, Ltd. (1929), 1. L. R. 
67 C5ala 424.— IND. 


PART 111. SECT. 36, SUB-SECT. 10.— 
B. (f) iii. 

6110 i. Whether justified — Examina- 
tion of officer ,] — An offlocr of a oo. 
summoned for examination must, on 
the examination, dlsolose the informa- 
tion he has oonoeming the trade, deal- 
ings, estate or elTeots of the oo. in 
liquidation, regardless of whether he 
acquired it in his offloial oapaolty 6r 
otherwise, subiect to his right to object 
to ioorlmlnatlng questions Sc those 
involving professional prlviloge . — Re 
McMiixan Grain Oo. & Winding-up 
ACT, [1927] 8 D. L. R. 229 ; [1927] 
1 W. W. R. 899 ; 86 Man. L. R. 464.— 
CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
0. (a). 

6164 1. Extent of jurisdiction of court.] 


— The ct.. during winding up proceed- 
ings, mat" examine into the conduct of 
any director or offloer who ^pears to 
have misapplied moneys . — Re Soldo* 
WAY Mills & Oo.. [1936] 3 D. L. R. 
459 ; O. R. 275,— CAN. 


sa. W?ien leave refused — Failure of 
former action .] — ^The ct. will not ^ve 
leave to a liquidator to proceed against 
officers & shareholders to recover assets, 
when a former similar action has 
failed. — Lloyd-Owen v. Bull, [1936] 
1 D. L. R. 433 ; 50 B. O. R. 370 ; 
revsd.. [19361 3 W. W. R. 146; 4 

D. L. R. 273 ; 6 F. L. J. (Oaml 83, 
P. O.— CAN. 


PART III. SECT. 86, SUB-SECT. 10.— 
0. (d) I. 

■d« Something in nature of mis- 
conduct .] — To make a person liable 
under Clos. Aot, 1908, s. 254, he must 
bo shown to have been guilty of some 
misoonduot by whioh the oo. has 
suffered loss. There must be actual 
loss or damage measurable In terms of 
money. — Re Buxok Sales, Ltd., [1926] 
N. Z.L. R. 24.— N.X. 

PART III. SECT, 86, SUB-SECT. 10.— 
0. (d) ill. 

Pavments to discharge directors^ 
Habititp.on ^loranfee.}— when a oo. Is 
insolvent to its directors' knowledge, &; 
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the directors cease payment of all but 
small & pressing accounts & pay all 
the rest of the oo.’s takings Into the 
bank to wipe out the oo.'s overdraft, not 
with Intention to prefer the bank, but 
In order to wipe out the directors’ 
liability as sureties under their persona] 
guarantee of the overdraft, such pay- 
ments do not amount to a misfeasance 
or breacih of trust within Coa. Aot, 
1908, 8. 254. — Re Linney (H.) & Co., 
Ltd., [1925] N. Z. L. R. 907.— N.Z. 

sf. Failure to have balance sheet 
prepared — Oiving guarantees — Improper 
payment of dividends .] — In the winding 
up of the F. CO. under order of ot. it 
was disclosed, inter alia, that Its 
liabilities included a large sum due on 
foot of guarantees in respect of the 
debts of the O. oo., in whioU the F. co. 
owned all the shares, & also that sub- 
stantial sums had been withdrawn 
from reserve & utilised In the payment 
of dividends on preference soa^ : — 
Held : (1) the failure to have proper 
balanoe sheets prepared, & the giving 
of gruarantees to the C. oo. 8c the pay- 
ment of the preference dividends were 
wilfnl acts or defaults on the part of 
all the directors, 8c they were aooord- 
togly liable to make good the amount 
payable on foot of the guarantee 6c 
also to replace the amoimts paid as 
preference dividends . — Re Fulton 
(John) 6c Co., Ltd., [19321 N. I, 85.— 
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investigate claim .] — Be Hoio} & Colonial 
iNStTRANOB Co., Dtd., No. 6868b, poet 

6180b. Extent of liability — Discretion of court.] — 
Re Home & Colonial Insurance Co., Ltd., 
No. 6858, post, 

6182. Add, AnnotcUions: — As to (1) Consd. Re 
Stic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1027] 1 Ch. 410. Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

6183. Add, Annotation: — Apld. Be A Debtor’ 
[1927] 1 Ch. 410. 

6183a. .] — Re Etic, Ltd., No. 6160b, ante, 

6189. Add. Annotation: — As to (1) Refd. Be 
Fenton (No. 2), Ex p, Fenton Textile Assocn., 
Ltd., [1932] 1 Ch*. 178. 

6195a. Particulars — In respect of what matters 
ordered.] — -In a misfeasance summons by the 
liquidator of a co. against two directors it 
was alleged in the points of claim that certain 
dividends were paid wholly out of the capital 
of the CO. & not out of profits, & that there 
were in fact no profits of the co. out of which 
the dividends could properly & lawfully 
have been paid. The directors asked for an 
order for further .Su better particulars of the 
facts relied upon in support of these allega- 
tions, contending that under R. S. 0., Ord. 19, 
r. 6, the fullest particulars are necessary 
where a breach of trust is alleged : — Held : 
the fact that the dividends were paid wholly 
out of capital was a material fact within 
R. S. C., Ord. 19, r. 4, & the fact upon which 
the liquidator relied. The liquidator ought 
not to be ordered to give particulars of that 
fact, as to give any further particulars wc'uld 
be merely to disclose the evidence by which 
it was intended to bo proved. — Re Dkpex:- 
ABLB Uphoi^tery, Ltd., [1936] 3 All E. K. 
741. 

6198a. Duty to give notice of intention to call 
witness.] — Two misfeasance summonses were 
called on for hearing together, appet. on 
each being the liquidator of the same co. 
It was stated that the liquidator desired to 
call a witness who had not made any affidavit 
in the proceedings, & that he had subpennaed 
that witness, but had not given to reaps, to 
either summons notice of his intention to 
call him. It was stated that resps. did not 
object to his being called. Maugham, J., in 
allowing the witness to be called, said that 
misfeasance summonses were rather peculiar 
methods of procedure. They were summary 
proceedings, & brought out matters of great 
importance. An appet. on a misfeasance 
summons ought to give notice to resps. of 
intention to call a witness who had made no 
affidavit in the proceedings. Misfeasance 
summonses ought to be conducted with com- 


plete fairness to resps. — P bacticb Note, 
[1933] W. N. 284. 

6212. Add, Annotation : — ^Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

8217. Add, Annotation: — Dlstd. Ec Aidall, Ltd., 
[1933] Oh. 323. 

6217a. .] — In the winding-up of 

a co., A. was pla»ced on the list of contribu- 
tories as the holder of 904 fully paid shares 
of £] each out of a total capital of 1,000 
shares. A. was assessed by the Comrs. under 
the powers given to them under Finance 
^ Act, 1922 (o. 17), s. 21, to the amount of 
* £2,069 as his share of the profits of the co. 
during two assessing periods before the 
winding-up. On Oct. 18, 1929, a notice of 
assessment under the Income Tax Acts was 
given by the Special Comrs. of Income Tax. 
It was addressed to A. in the name of the 
co. (in liquidation). It was an assessment 
to super-tax of £568 19». 0d. in respect of 
the £2,069. The notice contained the words : 

You are requested to inform the Comrs. if 
you elect to pay this tax.” On Oct. 19, A. 
returned the notice with a statement that 
he entirely repudiated it. On Nov. 30, the 
sum of £9,070 5s. was paid to A. in respect 
of his share of the surplus assets of the co. 
by the liquidator. The Comrs, made an 
application under Cos. Act, 1908 (c. 69), 
8. 165, asking for an order that A. might be 
ordered to refund to the co. or the liqui- 
dator the sum of £508 19s. 6d. out of the 
£9,070 5s., & that that sum, being the amount 
* of super-tax which had been assessed upon 
the co. under Finance Act, 1022 (c. 17), s. 21, 
as amended by Finance Act, 1927 (c. 10), 
8. 31, might be paid out of the moneys so 
refunded, A. disputed both the jurisdiction 
of the ct. & the propriety, if there were a 
jurisdiction, ot making the order, or any 
part of the order, asked for : — Held : A. had 
properly been put upon the list of contribu- 
tories, notwithstanding the definition of 
“ contributory ” in Cos. Act, 1908 (o. 69), 
8. 124 ; (2) having received moneys from the 
liquidator upon a distribution of surplus 
assets of the co. in liquidation, with notice 
that the liquidator had not provided for 
payment of a debt due by the co., ought to 
bo ordered to pay the amount of the debt 
to the credit of the liquidator’s account at 
the Bank of England, — Re Aidall, Ltd., 
[1933] Ch. 323; 102 L. J. Ch. 160; 148 

L. T. 233 ; 18 Tax Cas. 617 ; [1933] B. & 
C. R. 56, O. A. 

6222. Add, Annotation : — Refd. Re Darwen &> 
Pearce, Associated Paper Mills v, Barnes 
(1926), 96 L. J. Ch. 487. 

6229. Add, Annotation : — Refd. Spencer v, Ash- 
worth Partington, [1926] 1 K. B. 689. 


PART III. SECT. 36, SUB-SECT. 10.— 

0 . (g). 

6201 i. Position of liquidator an 
summons — Security for cods — Whether 
court wUl order.] — On a snmmooB for 
an order reqalrlng tko liquidator to 
grlve security for costa : — Held : 
although the ct., fo the exercise ot tU 
general! uzisdiotiou, could order security 
to be given, nevertheleea the eetabliahed 
practioe in the English ots. should be 
followed. Sc the summons must be 
dismissed. — He New Zealand Gun 
Machine Co., Ltd. (In Liquidation), 
119273 N. Z, L. R, 100.— N.Z. 

sd. Refusal to set aside summons^ 


Appeal .} — There is no appeal without 
leave from refusal to set aside a mis* 
feasance summous issued by an 
assistant master. — Re Solloway Mills 
& Co., [1935J 1 D. L. R. 340 ; O. K. 37. 
—CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
E. (a) iii. 

6221 i. When liable as contributory — 
Oeneral rule.] — A past member of a 
limited CO. may be liable to contribute 
to its assets in a winding up, notwith- 
standing the fact that the existing 
members at the date of the commence- 
ment of the liquidation liold fully- 
paid shares only. — Be Southern CTboss 
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Motor Puewi, Ltd., Ex p. Kellewat* 
[1926] V. L. R. 627 ; 48 A. L. T. 100 : 
11926) Argus L. R. 427.— AUS. 

mg* Who are past members — Deceased 
joint shareholder.] — Upon the death 
of one of several joint holders of a 
share in a limited co., deceased becomes 
a past member within Cos. Act, 1899, 
s. 33. Sc, in the eveut of tbe co. going 
Into liquidation prior to tbe expiration 
of a period of one year from his death, 
his personal representatives are liable 
to be placed upon the B. list of con- 
tributories of the 00 . — Re Wool 
Trading Oo., Ltd. (No. 2) (1920), 28 
B. R, N. 8, W. 435 ; 45 N. 8. W. W. N. 
113.— AUS. 
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6298a. Excess of liability of contributories — 

Right to refund.]— An instirance co., the bulk 
of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the irusurance co, 
made two calls, the first of Is. a share in 1925. 

the second, described as a “ final call,** of 
Is. 6d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co. The pro- 
ceeds of these calls, together with the other 
assets of the co., were insufficient to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. : — 
Held : the surplus did not form part of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution . — Re Oity op 
London Insurance Go., Ltd., [1932] 1 Oh. 
226 ; 101 L. J. Oh. 124 ; 146 L. T. 296 ; 48 
T. L. B. 169 ; 76 Sol. Jo. 29 ; [1931] B. & 
0. R. 129. 

629db. Enforcement of call — Notwithstanding right 


to refund — Necessity for equality of contribu- 
tion dc distribution .] — Re City of London 
Insurance Oo., Ltd., No. 6293a, ante. 

6815. After this case add : — 

iii. Other Cases, 

6815a. Order for repayment to liquidator — Receipt 
of surplus assets with notice that debt unpaid.] 

— Re Aidall, Ltd., No. 6217a, ante. 

684k6. Add, Annotaiion : — As to (1) Refd. Swift 
V. Board of Trade, [1925] A. 0. 520. 

6352a. Breach of contract to carry safely.] — Applt., 
who was a paying passenger on a tramcar, 
suffered serious injuries owing to the tramcar 
getting out of control, &, the tramway co. 
having subsequently been ordered to be 
wound up, applt. lodged a proof, claiming 
damages for breach of contract to carry her 
safely on the journey as a paying passenger. 
The liquidator rejected the proof on the 
ground that within Bkpcy. Act, 1914 (c. 69), 
B. 30, & OoB. Act, 1929 (c. 23), s. 262, it was a 
claim for unliquidated, damages “ arising 
otherwise than bv reason of a contract,*’ in 
other words, that it was a claim based on 
tort : — Held : as the proof was based on con- 

• tract it must be allowed, & there must be an 

• inquiry as to the damages. — Be Great 
Obme Tramways Go. (1934), 50 T. L. R. 
460. 


PART rn. SECT. 36, SUB-SEOT. 10.- 
• B. (b). 

6288 1. Termination of lidbilUv — 
Whether Statute of lAmitations apmiC’ 
able,]--- A oo.'s Act of Inoorpn. provided 
that every shareholder should oe liable 
to the oreditors of the oo. for the 
amount not paid up on his aharoB. 
The 00 . was ordered to be wound up 
under the Wlnding-up Act (Dorn.) : — 
Beld : the liability of a shareholder 
with respect to the amount unpaid on 
hla sharM waa a statutory one Sc not 
dependent on the terms of the oontraot 
under whioh be took the shares. Sc, 
therefore, the Statute of Limitations 
oould not be relied on as a defence. — 
Re iMPSRiAL Canadian Trust Co. 
Sc MoKeaoue. [1929] 4 D. L. R. 381 ; 
2 W. W. R. 428 ; 38 Man. L. R. 249; 
[1929] 1 W. W. R. 688.— CAN. 

■j. How enfnretd — Right of liqui- 
dator to bring action.] — Cos. Winding- 
up Act (Saak.), ss. 16 Sc 22. whioh 
establish a summary statutory pro- 
cedure. enabling a liquidator to get 
payment from a contributory under the 
Aot instead of proceeding by action, 
are only permissive Sc not obligatory. 
Sc the liquidator Is not bound to have 
recourse to that procedure but may 
proceed by way of action. — Massoar 
V. McKenzie & Son. [1924] 2 D. L. R. 
1242 ; 2 W. W. R. 621.— CAN. 

PART III. SECT. 86, SUB-SEOT. tO.— 
E. (o). 

I i. — .J — There is nothing in 

Wlndlng-up Act to j oatlfy the suggestion 
that in settling the list of contributories 
regard is to be had only to those share- 
holders whose liability is subjeot to 
call. — Re NATIONA.L Stadium, Ltd. 
(1924), 66 O. L, R. 199.— CAN. 

gjj, Deceased ehartholder.] — 

Re Oanadun Cordaqk & Manu- 
facturing Oo. (1923), 54 O. L. R. 
486.— CAN. 

PART 111. SECT. 86, SUB-SECT. 10.— 
E. (e) ii. 

6806 il. .] — A member of a 

oo. in liquidation is liable in respect of 
unpaid calls, even though, as against 
the oo.. the realisation of such oalls 
may have become barred by limita- 
tion. — Re Dbhra Dun-Mussoobib 


Klbotbio Tramway Co., Ltd., Re 
Panna Lal (1927), I. L. R. 50 All. 
476.— IND. 

6208 f. Power of liquidator to 

make immediate call — For whole oj 
unpaid balance on shares.] — Re Irma 
Co-operative Co., Ltd., Re Love 
& Knudson, [19251 1 D. L. R. 27 ; 
(19241 8 W. R. 850.— CAN. 

PART III. SECT. 86, SUB-SECT. 10.— 
F. 

p I. Without oonseni of general 

creditors — Or of Aixountant of Court . } — 
An English oo. in compulsory liquida- 
tion owned heritable estate In Scot- 
land burdened with beredltable 
securities to an extent admitting of no 
reversion for its general creditors. 
The liquidator having sold the property 
privately with the consent or the 
heritable creditors, the purchasers 
maintained that the sale was invalid 
without the oonourrence also of the 
general oreditors Sc of the Accountant 
of <^., as required by Bkpcy. Aot, 
1913, 8. Ill:— HeW; Bkpcy. Aot. 
1913, s. Ill, as inoonDorated Into Cos. 
Aot. 1929, by sect. 270 (1) (c) thereof, 
did not have the effect of derogating 
from the liquidator’s powers under 
sect. 191 (2) (a) of 1929 Aot, by whioh 
sub-sect, he was entitled t^ carry 
through the sale without the oon- 
ourrenoe either of the general creditors 
or of the Accountant of Ct. — Style Sc 
Mantle, Ltd.’s Liquidator v. Prices 
Tailors, Ltd., [19841 8. O. 548.— 
SOOT. 

PART IIL SECT. 86, SUB-SEOT. 11.— 
A. (0). 

6867 ii. In Got. 1907, 

R., J.. I,, G., & H., fire directors of 
C. Sc Co.. Ltd., enter^ into agreements 
under which they became employees of 
the oo.. each receiving a salan^ Sc one- 
fifth of the net profits. The agree- 
ments were to remain In force for ten 
years, unless terminated as therein 
provided. R., being unable to attend 
to the business of the oo., entered into 
a new agreement dated June 14. 1911, 
whereby his prior amement was 
annulled. Sc it was agreea that he & his 

S ersonal representatiTes should oon- 
inue to be paid one-fifth of the net 
profits, se long as he or they retained 
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the share interest in the capital of the 
CO., which he then held, In one un- 
divided holding. The agroements with 
the other directors were not cancelled, 
but, by supplemental agreements, it 
was provided that If they gave up tneir 
employment with the co. they also 
would continue to receive their 
respective one -fifth shares of the net 
profits, BO long as their respective 
shares In the co. were retained in one 
holding. H. died In 1913; G. in 1914; 
R. in 1919. In 1920 £3,000 was 
appropriated In respect of directors’ 
shares of the net profits, payable 
under their agreements, & was placed 
to the credit of a directors’ remunera- 
tion account. This sum was subse- 
quently divided Into five sums of 
£600 & placed to the credit of their 
respective deposit ooooimts with the 
co. The co. had power under Its arts, 
of assoon. to fix the remuneration of 
directors, & in pursuance of a resolu- 
tion passed at the annual meeting of 
the CO. on June 11, 1920, a sxun of 
£3,500 was placed at the disposal of the 
managing directors, then J. &; I., 
Sc two others, as a bonus for the year 
1919-20. Of this sum £1,300 waa 
allotted to J. Sc I. respectively. These 
amounts were not paid out, but were 
retained by the co. Sc placed to the 
credit of their deposit oooounts In 
1925. The co. having become in- 
solvent, went Into voluntary liquidation, 
& up to that time the five sums of 
£600 Sc the two sums of £1,300 had not 
been paid to the persons who claimed 
them: — Held: (1) the sums of £600 
claimed by the phonal representatives 
of H., O., Sc R., were sums due to 
members of the oo. in their character 
of members by way of dividends, 
profits, or otherwise, within Coa. Act, 
1908, 8. 123 (1) (vll). Sc accordingly the 
persons claiming these sums were 
not entitled to compete with the 
ordinary oreditors of the oo. in respect 
thereof ; (2) J. Sc L, having continued 
their employment with the oo. until 
after June 11, 1920. the sums of £600 
claimed on their behalf were payable 
to them under their contracts of 
employment. Sc not in their oharaoter 
of members of the oo.. Sc so did not oome 
within Coe. Aot, 1908, s. 123 (1) (vU) ; 
(3) the sums of £1,300 due to L, & to 
the personal repremiitatlvea of J., 


VoL X.— Ckmipanies. Oases 68fi9— 6894a. 


6859* Add. Annotation : — Refd* Henry v. Foster 
(Arthur), Henry i;. Foster (Joseph), Hunter 
V. Dewhurst (1931), U6 L. T. 226. 

6861. After this case add : — 

.] — Compare Fowler v. Commercial 

Timber Co., Dtd., No. 3491a, ante. 

6862. Add. Annotation: — Apld. Be Snow (W. B.) 
& Co. (1930), 74 Sol. Jo. 201. 

6868a. For salary for dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, A; 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Be 
' Madrid Bank, Ex p. Williams (1866), L. R 
2 Bq. 216 ; 35 L. J. Ch. 474 ; 14 W. R. 706 ; 
8tib nom. Be Madrid Bane, Dtd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 456. 

Annotations : — Befd. Re Madrid Bank, Wilkinson’s Case 
(1867), 15 W. R. 331 ; Re General Ezohanflre Bank, 
Preston’s Claim (1868), 19 L. T. 138. 

6384a. Proof by holder against drawer — Dissolution 
of drawer before maturity — Limitation of 
action.] — In Oct. 1915, in order to rehabili- 
tate Russian credit in London, an arrange- 
ment was made hy the Bank of England, 
with the authority of the Treasury, under 
which approved Russian banks were to draw 
three months’ sterling bills & remit them 
through the Banque de I’Btat, Petrograd, to 
London for acceptance by certain banks & 
accepting houses, who agreed to renew the bills 
until one year after the termination of the 
War, the Banque de I’Btat undertaking to 

f irovide to meet the acceptances on maturity, 
mperial Russian Treasury Bills to the 
amount of the acceptances were to be lodged 
with the Bank of England as collate^'a! 
security. No accepting house was to be 
liable for more than £100,000, unless other- 
wise agreed. In pursuance of this arrange- 
ment the Russio- Asiatic Bank in 1916 drew 
151 bills of exchange on twenty-one accept- 
ing houses maturing in Feb. & Mar. 1918, 
which were presented through Baring Bros. 
& Co. as agents for the Banque de I’Etat & 
accepted by the banks Sc financial houses 
under a form of agreement with the Banque 
de I’Btat which carried out the above 
arrangement more completely ; & authorised 
the issue by the Treasury of sterling Trea>sury 
Bills of the Imperial Russian Govt, to the 
amount of the acceptances to cover any 
default in payment on maturity. In Jan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo- Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Govt, in Dec. 1917, all private banks 
in Russia were abolished & the whole of their 


assets transferred to a State bank. The 
Russo- Asiatic Bank, whose head office was in 
Petrograd, was one of the banks so abolished. 
Its I^ndon branch was opened in 1908 & 
was ordered to be wound up by the ct. in 
1926, under 1929 Act, s. 338. The Bank of 
England, on behalf of the Crown, lodged a 
proof of debt in the liquidation for £762,500, 
proceeds of the above named bills. The 
liquidator rejected the proof of the Bank of 
England on several grounds, the most im- 
portant being that the claim was barred by 
the Statutes of Limitation : — Held : (1) the 
bills had been assigned to the Bank of Eng- 
land with the authority Sc on behalf of the 
Crown, & had passed to the bank an equitable 
title to all the rights under the agreements 
made with the acceptors, including the right 
of action for breach of contract, fi the bills 
were not paid at maturity; (2) the obliga- 
tion being to pay in sterling in London at 
maturity the debt was located in England & 
not in Russia, Sc therefore English law must 
be applied ; (3) the Russian Imperial 

Treasury bills were only a collateral security Sc 
being of no value at any material time were 
not a discharge of the debt ; (4) on the evi- 
dence of experts & documents, the Russo- 
Asiatic Bank ceased to have any corporate 
existence in Russia as the result of decrees of 
tlxe Soviet Govt, made on or before Jan. 20, 
1918, a date before the bills matured, & as 
from that date there was no debtor who 
could be sued. The Statute of Limitations 
. therefore was no defence to the application. 
Sc the Bank of England was entitled to bo 
admitted to prove for the debt in the winding 
up of the London branch of resp. bank. 
There being no evidence, however, that 
notice of the assignment had reached the 
drawers, the assignors must be joined in the 
application. — Re Russo-Asiatic Bank, Re 
Russian Bank for Forexon Trade, [1934] 
Ch. 720 ; 103 L. J. Oh. 336 ; 152 L. T. 142 t 
78 Sol. Jo. 647 ; [1934J B. Sc 0. R. 71. 

0392. Add. Annotation: — Consd. Be Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6394a. .] — The sc>ciety, under a loan 

stock trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 2i per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 7i per 
cent, on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent, on 
the amount of loan stock issued, up to & 
including a date seven months before the 

^ order. The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan ; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 7i per 


were sums (fiven to them, not by 
agreement, but under the arte, of 
aesoon.. Sc so were not payable to them 
In their cbaraoter of members within 
Oos. Act, 1908. s. 123 (1) (Vli).— Rc 
OncNA-MOND Park & Oo., Ltd., (19301 
N. I. 47.— ra. 

PART IIL SECT. 86, SUB-SECT. 11. 
—A. (f). 

•1. .] — ^The liquidator of a 


00 . In voluntary liquidation carried on 
the business ou^ demised premises, 
paying rent. In Nov, he ceased to 
carry on business Sc removed the co.'s 
goods, except fixtures, the property 
of the liquidator, from the premises, 
but retained the keys until the follow- 
ing May, refusing payment : — Beld : 
during the period the liquidator was 
liable out of the co.’s assets for rent. 
A liquidator’s liability for rent out 
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: the co.’s assets Is not dependent on 
* to be measured by the degree to 
hich the use of the demised premises 
jiS been profltaXjlo to him or the oo, 
lability for rent of premises taken 
Lto use by a liquidator continues until 
le Ifqulaator unambiguously deter- 
ilnos the case.— Be FLOtTR & Grain 
XOHANOE, Ltd., Ex p. Kix, [1934} 
A. 8. R. 386.— AUS. 



Cases 6894a— 6428. English and Empire: 

cent, up to the date of the commencement 
of the winding up ; (ii) whether interest 
should be calculate, at 6 per cent., to the 
date of the order or to the commencement 
of the winding up ; & (iii) whether Bkpcy. 
Act, 1914 (c. 69), 8. 60 (2) (6), had any 
application to proof or dividend in respect 
of the loan stock : — Held: (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up ; (2) Bkpcy. Act, 1914 
(c. 69), s. 66, was not incorporated by 1908 
Act, B. 207, so as to apply in the winding 
up of an insolvent co., & that tne trustees* 
proof was therefore calculable at the rate of 
7J per cent. — Re Agrioultural Wholesale 
Society, [1929] 2 Oh. 261 ; 98 L. O’. Oh. 396 ; 
141 L. T. 651; 46 T. L. R. 467 ; [1929] 
B. & O. R. 64. 

Annotaiions: — Aa to (2) Apld. Re Wells, [1929] 2 Oh. 269. 
li.F. Re Bush, Lipton (B.), Ltd. v. Maoklntosh, [1930] 2 
Oh. 202 ; Re Parent Trust & Flnancjo Oo., [1936] 1 AU 
E. R. 041. 

6306a. Whether bankruptcy rules applicable.] 

— Re Agricultural Wholesale Society, 
No. 6394a, ante, 

6800a. Adoption of balance sheet including 
directors’ fees — Whether acknowledgment 
within Statute of Limitations.] — Re Coliseum 
(Barrow), Ltd., No. 3126a, ante, 

6400. Add, Annotation : — Consd. Re Nautilus Steam 
Shipping Co., Ex p. Gibbs & Oo., Ltd., [1936] 
Oh. 17. 

6408. Add, Annotaiion : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
368. 

6407. Add. Annotation :—Oenerallyt Refd. Re 
VocaUon (Foreign), Ltd. (1932), 48 T. L. R. 
625. 

6408. Add, Annotaiion : — Refd. Re White Star 
Line, Ltd., [1938] Ch. 468. 

6409. Add, Annotaiion : — Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

0409a. Rule limiting rate of interest.] — Re 

Agricultural Wholesale Society, No. 
6394a, ante, 

6409b. Rule relating to copyright or interest in 
copyright vested in bankrupt.] — A book was 
published by Co. No. 1 under an ordinary 
royalty agreement. Thereafter Oo. No. 1, 
with the consent of the author, granted to 
Oo. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 


Digest Supplement. 

royalty to Oo. No. 1, & Oo. No. 1 agreed with 
the author to pay to him a half share of such 
royalty. Oo. No. 1 went into voluntary 
liquidation, & the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Oo. No. 2, but must 
prove in the liquidation for the value of his 
contract : — Held : the author was entitled 
to payment in fuU of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2. — Henham v, Alston 
Rivers, Ltd. (1916), Macgillivray, Copyright 
Oases (1911-16) 330. 

Annotaiion : — Distd. Re Health Promotion, Ltd., [1932] 1 
Oh. 65. 

6400c. .] — ^Bkpcy. Act, 1914 (c. 69), s. 60, 

does not apply in the winding up of an 
insolvent co. 

Two authors entered into aCTeements with 
a publishing co. for the exclusive right to 
print & publish certain books written by 
them. The copyright in some of the books 
was to go to the co., in others, to remain to 
the authors : & royalties were payable to 
the authors as in the agreements provided. 
. The co. went into voluntary liquidation, & 
, the liquidator sold its assets, including copies 
of the books : & it was agreed by a later 
agreement between him & the purchaser that 
nothing in the agreement should prejudice 
the purchaser’s right to sell them. The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the co. at the date 
of the resolution to wind up, the sale was 
subject to Bkpcy. Act, 1914 (c. 69), s. 60, 
& whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale : — Held : Bkpcy. 
Act, 1914 (c. 69), s. 60, is not incorporated in 
Oos. Act, 1929 (c. 23), s. 262, & therefore 
did not apply to the rights of the authors. — 
Re Health Promotion, Ittd., [1932] 1 Oh. 
66 ; 101 L. J, Oh. 68 ; 146 L. T. 211 ; [1931] 
B. & 0. R. 97. 

6414. Add, Annotations : — Refd. Re Katherine et 
cie. Ltd., [1932] 1 Oh. 70 ; James Smith 
Sons (Norwood), Ltd. v, Goodman, [1936] 
Oh. 216. 

6421. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
368. 

6428. Add. Annotation : — As to (2) Refd. Re White 
Star Line, Ltd., [1938] Ch. 458. 


PART HI. SECT, 36, SUB-SECT. 11.— 

B. (a). 

>d. Right of creditor under Bank- 
ruptcy Act, 1927, a. 69.] — A shareholder 
in a bkpt. oo. has not the right given 
by sect. 69 of Bkpoy. Act, R.S.O., 1927, 
to a creditor. — Uiokerd & Powbll v. 
Weber & Weber. [1934] l W, W. R. 
lie.— CAN. 

■I. Effedt of Supreme Court Act, 
1878, a. 6 (1).) — The provisions of 
sects. 92, 93 of Federal Bkpoy. Act, 
1924, are not imported into the grinding 
up of a 00 . under the provisions of 
Oos. Act, 1892, by the language of 
sect. 6 (1 ) of Supreme Ct. Act, 1878 . — Re 
Milunoen’s, Ltd., [1934] S. A. S. R. 
72.— AUS. 

PART 111. SECT. 86, SUB-SECT. 11.— 

C. (a), 

6428 t. .l-^Sbareholders are not 

entitled to set off against their liability 
for Immediate payment of the amounts 
unpaid on their shares any dividends 
owing to them . — Re Irma Co-opera- 


tive Oo., Ltd., Re Love & Knudbon, 
[1925] 1 D. L. R. 27 ; [1924] 3 W. W. R. 
bo.— CAN. 

o. Add •* revad. 16 S. O. R. 466. 

o i. Claim to indemnity in respect 

of aharea held aa trustee.] — D. & F. 
were joint managers of the M. Bank, 
Sc , while so acting, a number of stocks, 
shares, 8c other securities, Sc amongst 
others, £40,000 Consols, & £60,000 
New Three Per Cent. Stock, were 
transferred into their names, as trustees 
for the bank. There was also assigned 
to them by certain customers of the 
bank 801 shares in the bank Itself, 
as security for moneys due, or to 
become due, from them to the bank ; 
Sc these shares were, at the date of the 
liquidation, standing in the names of 
D. Sc F. During the years 1883 & 
1884 the £40,000 Consols. Sc £60,000 
New Three Per Cent. Stock, were trans- 
ferred to the Bank of Ireland, as 
security lor advances to the M. Bank 
on an account entitled in the name 

76 


of the Governor & Co. of the Bank of 
Ireland, “ In collateral account with 
D. & F., both of the M. Bank." The 
M. Bank stopped payment in July, 
1885, Sc was being wound up. F. 
absconded. Sc on Oct. 1. 1885. an order 
was made that the estate Sc interest of 
D. Sc F. in the £40,000 Consols Sc 
£60,000 New Three Per Cent. Stock 
should vest in D. &; the liq^dators 
of the M. Bank. The Bank dt Ireland 
having been paid off, the £40,000 
Consols & £60,000 New Three Per 
Cents, were, on Oot. 5, 1885, transferred 
into the names of D. Sc the liquidators. 
The liquidators placed D. on the list 
of oonwbutories in respect of the 801 
shares. Sc made a call thereon ; Sc they 
also required D. to join with them 
in realifflng the stock. D. claimed to 
be indemnified against the calls out of 
these stocks : — Held : as against 
creditors, D. had no such riimt of 
Indemnity . — Re Mxtnbter Bake, Ltd. 
(Dillon's Claim) (1886), 17 L. R. Ir. 
341.— m. 




Vd. Z.— Oompanies. Oaaea 6427—6458. 


6427« Add, AnnoUdion : — Refd. Re Oity Life 
Assoe. (1925), 42 T. L. R. 46. 

6428* Add, Annoiaiion : — ^Refd* Be Bailey, Duchess 
Mill, Ltd. V. Bailey (1932), 76 Sol. Jo. 560. 

6481 • Add, Annotation : — Refd. Be Bailey, Duchess 
Mill. Ltd. r. Bailey (1932), 76 Sol. Jo. 560. 

6485. Add. Annotation : — Refd. Be White Star 
Line, Ltd., [1938] Ch. 458. 

6436a. .] — In a common law action by a co. 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set-off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Oorpn., Ltd. v, Knolbs (1927), 43 
T. L. R. 678. 

6442. Add. Annotatibn : — As to (1) Refd. Telsen 
Electric Oo. v. Eastick & Sons, [1936] 3 
All E. R. 266. 

6442a. .] — Applt., the managing director of 

a CO. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. *8 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which iie had 
recovered judgment against the co. : — Rc'd : 
the indebtedness of applt. having beer, 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors. — Re A Debtor (82 of 1926), [1927] 
1 Ch. 410; 136 L. T. 349 ; sub nom. Re 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Rbobiver, 96 L. J. Ch. 76 ; 
[1926] B. & C. R. 165, D. C. 

6442b. No set-off against sums paid in fraudulent 
preference.] — A co. carrying on the business 
of road conti’actors purchased its materials 
from two supply cos. By the custom of the 
trade the supply cos. made advances from 
time to time to the co. One of the .supply 


cos. was indebted to the co. on tar-paving 
contracts. Within three months of the 
winding-up of the co. the co. paid to the 
supply cos. sums for goods supplied by them 
in circumstances which made any payment 
by the co. to the supply cos. a fraudulent 
preference, & during the same period one of 
the supply cos. made advances from time 
to time to the co. & the other supply co. paid 
to the co. sums due on account of the tar- 
paving contracts. There was no identity of 
dates or amounts between the payments & 
the advances & all the transactions were 
entered in separate accounts ; — Held : as 
there had been no attempt to set-off the 
advances & payments to the co. against the 
ayments made by the co., all the payments 
y the CO. were a fraudulent preference. — Re 
Fowler (B. P.), Ltd., [1938] Ch. 113 ; 
[1937] 3 All E. R. 781 ; 107 L. J. Ch. 97 ; 168 
L. T. 369 ; [1936-7] B. & C. R. 246. 

6444. Add. Annotations : — Folld. Re Oity Equitable 
Fire Insurance Oo. (2), [1930] 2 Ch. 293. Refd. 
Be City Life Assce. (1926), 42 T. L. R. 45. 

6445. Add, Annotations: — Apld. Re A Debtor, 
[1927] 1 Ch. 410. Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Oh. 178. 

6446. Add. Annotations: --As to {!) Refd. Re Fenton, 
Ex p, Fenton Textile Assocn. (1930), 99 L. J. 
Oh. 368. As to (2) Refd. Re Oity Life Assce., 
[1926] Ch. 191 ; Telsen Electric Co. v. 
Eastick & Hons, [1936] 3 All E. R. 206. 

6447. Add. Annotations: — As to (2) Apld. Re 
City Life Assce., [1926] Oh, 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Oenerally^ Refd. Re Fenton, Ex p, Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 358. 

6448. Add, Annotations : — Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Oh. 
293. Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

e455a. Joint partnership debt — Creditor 

member of Arm.] — In the winding up of a oo. 
the liquidator sought to set off against a debt 
due by the co, to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member : — 
Held : the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner. — 
Be Pennington & Owen, Ltd., [1925] Ch. 
825 ; 95 L. J. Ch. 93; 134 L. T. 66; 41 
T. L. R. 657 ; 69 Sol. Jo. 759 ; [1926] B. & 
0. R. 39, C. A. 

6456. Add, Annotation Retd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 


PART III. SECT. 36 SUB-SECT. 11.— 
D. (a). 

f i. .] — In the distribution 

of the assets of a bkpt. co. (consisting 
of personal property, insufficient to 
pay in fuU all claims now in question), 
which 00 . had carried on business in 
Toronto, Ontario, the following 
claimants were, for reasons stated 
below, held entitled to payment accord- 
ing to the following oHor of priority : 
(1) the Treasurer of the Province of 
Ontario (for tax under Corpns. Tax 
Act, R. S. O., 1927) ; (2) the City of 
Toronto (for business tax imposed 
under Assessment Aot,R. S. O., 1927), 
Sc the Toronto Electric Comps, (for 
supply of electrical energy under 


Public Utilities Aot, R. S. O.. 1927) ; 
(3) the landlord ; (4) the custodian & 
the trustee (for costs, fees & expenses) ; 
(5) the Workmen’s Compensation 
Board (for indebtedness under the 
Workmen’s Compensation Act, R. 8, 0., 
1927, c. 179); (6) the Minister of 

National Revenue (for sales tax Im- 
posed under the Special War Revenue 
Act. R. S. 0„ 1927, c. 179).--Rc 
General Fireproofino Co. of Can- 
ada, Ltd., [19371 S. C. R. 150; 2 
D. L. R. 30.— CAN. 

h L Renf.}— A landlord of, a 

00 . In liquidation has a preferential 
claim to payment up to three months* 
rent, where there are goods on the 
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premises to that value at the date of 
liquidation.— Shrive« & MoKenzik 
Ptt., IjTD., [19201 V. L. R. .503 ; 48 
A. L. T. 99 ; [19261 Argus L. K. 442.— 
AUS. 

h 11. 8 . P. Re Carpenter Hales & 
Co., Ltd. (1926). 26 S. R. N. 8. W. 
420 ; 43 N. 8. W. W. N. 116.— AUS. 

•k. Insolvency Act, 1928 — Wficther 
applicable. ] — In the winding up of an 
insolvent co., sect. 207 of Cos. Aot, 
1928, does not apply the rules as to 
priority of debts contained In the 
Insolvency Aot, 1928.— Re Eutrope 
(W. H.) & Sons Pty., Ltd., [1932] 
V. L. U. 124 ; Argus L. 11. 151. — 
AUS. 



Oasea 6457a— 6467. English and Emfibe Digest Supplement. 


6457a. Lump sum oompsnsation payable to work- 
man — Rights capable of being transferred/’] 

-^An injured workman received weekly pay- 
ments of compensation from his employer, 
who was a limited co. insured with a mutual 
indemnity co., until the date of commence- 
ment of winding it up. The indemnity co. 
was only liable under its contract of insurance 
to indemnify the employer for six weeks after 
it commenced to be wound up, & accordingly 
only paid compensation to the workman for 
a further six weeks, when its liability to the 
employer under the contract ceased. The 
workman took out a summons in the winding- 
up of the employing co. claiming priority 
to all other debts for the lump sum for 
which, at the commencement of the winding- 
up his weekly payments could have been 
redeemed to the extent to which the lia- 
bility of the insurers to the workman was less 
than the liability of the co. to the workman. 
He claimed that that was the combined effect 
of sect. 204 of Cos. Act, 1929 (c. 23), & sect. 7 
of Workmen’s Compensation Act, 1926 (c. 84). 
The contract between the indemnity co. & 
the employer was such as was mentioned in 
sect. 7 of 1925 Act, though the rights of the 
employers capable of being transferred to & 
vested in the appct. were in fact less than his 
rights against his employers, in other words, 
his^employer was not fully insured. Sect. 264 


of Cos. Act, 1929 (c. 23), provides for com- 
pensation to be paid in priority, unless there 
is a contract with insurers tmder which by 
virtue of sect. 7 of 1926 Act there are rights 
capable of bei^ transferred to the work- 
man ; — Held : in view of the fact that there 
were “ rights capable of being transferred ” 
within sect. 264 (1) {d) of Cos. Act, 1929 
(c. 23), such sect, gave no priority right in 
the winding-up. 

Summons dismissed. — Re Whitehaven 
Colliery Co., Ltd. (1936), 28 B. W. 0. C. 1. 

6460. Add. Cifofiona*;— 130 L. T. 1 ; [1923] 

B. A C. R. 114 ; affg. S. C. sub nom. 
Be Webb (H. J.) & Co. (Smithbtbld, 
London), Ltd., [1922] 2 Oh. 369. 

Add. Annotationa : — ^Refd. Be Winget, Burn 
V . Winget, [1924] 1 Oh. 650 ; Be Cockell, 
Jackson v. A.-G., [1931] 1 Oh. 389. 

6462. Add. AnnotcUione : — ^Refd. Be Winget, Bum 
V . Winget, [1924] 1 Oh. 660 ; A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

6465a. Rates paid by director — Preferential 

rights of director.] — Be LAMPLuan Iron Ore 
•Oo., No. 3105a, ante, 

6466. Add. Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. L. B. 261. 

6467. Add. Annotation : — Refd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 


PART III. SECT. 86, SUB-SECT. 11.— 
D. (b). 

im. Price of wheat eupplied under 
State wheat scheme A — The Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to a oo. which before payment 
went into liquidation -Hefd ; the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
oo. In the winding up of a oo. the 
Crown Is not bound by the provisions 
of * Cos. Act, 1B9S, &; its amend* 
ments. — Re Ookerbt & Oo.. Ltd. 
(1922), 25 W. A. L. R. 26.— AUS. 

■n. Price of coal from State coat mine. A 
— The Victorian Railways Comrs. 
supplied ooai from the Victorian State 
CJoal Mine to a co. which subsequently 
went into voluntary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator m respect of the prloe of the 
coal, but, after having recjolvod two 
dividends, they claimed priority over 
the other creditors on the ^ound 
that the amoimt due was a debt due 
to the Crown : — Held : the debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
00 ., Cos. Act, 1928, ss. 186, 208, not 
alleoting Crown debts. — Re ORiE>rrAL 
HODDlNOfl Ptt., (19311 V. L, R. 279 ; 
Argus L. R. 266.— AUS. 

so. Debt due to public Board.] — Meat 
Industry Act, 1916, No. 69 (N. S. W.), 
eetablished a Board to administer the 
Act. The Governor had power to 
veto certain of its actions. The Board 
bad wide powers, which It exercised 
at its discretion ; any power of Inter- 
ferenoe which a Minister of the Crown 
possessed was not such as to make the 
acts of administration his aota. Money 
reoeived by the Board was not paid 
into the general funds of the State, 
but to Its own fund : — Held : a debt 
due to the Board was not a debt due 
to the Crown. — MBTROPOLrrxN Mbat 
iNDUsTRt Board v. Shbicdy, 11927] 
A. C. 899 ; 137 L. T. 782 : 43 T. h. R. 
701, P. a— AUS. 

sp. ContribtUions under Unemptotf 
meni Inmrance Acts .] — A oo. was being 
wound up by the ot. under the pro- 


visions of the Companies (Consolida- 
tion) Act, 1908, &, in answer to the 
advertisement for claims against the 
00 ., the liquidator rooolved from the 
Donartment of Industry & (Commerce 
a claim In respect of unpaid contribu- 
tions under the Unemployment In- 
surance Acts In respect of workmen 
employed by the oo. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
surance Act, 1920, 8. 26 (1), in rospeot 
of oontrlbutlons payable by the oo. 
during the four months before the 
oommeiioement of the winding up as 
speoliled in that sect., & the balance 
was olaimed as a State debt to rank 
next after the preferential debts & in 
priority to the ordinary creditors : — 
Held : the claim of the Department 
other than such portion as was payable 
under sect. 26 (1 ), was not payable in 
priority to the claims of the general 
creditors of the co. — Re A. & B. Taxis, 
Ltd., [19311 1. R. 87.— IR. 

so, Dama^ocs for breach of contract .] — 
Held : the Orown, In the right of the 
Dominion Govt., had pnority, in 
respect of its claim for unliquidated 
damages for breach by the ship- 
building CO. of a contract for the build- 
ing of ships, over tho claims of a city 
oorpn. & electric comrs. for taxes & 
the price of power supplied. — Toronto 
(dry) & Toronto JElkctric Combs. 
V. Wade, (19311 4 D. L. R, 928 ; O. R. 
470; am., (1932J 3 D. L. R, 509; 
O. R. 600.— CAN. 

st. Extent of priority A — deditors 
whose claims have arisen subsequently 
to the liquidation & have been properly 
incurred by the liquidator In the course 
of tho winding up have priority over 
the claims of the creditors which arose 
before the liquidation, except claims 
by the Crown of equal or higher degree, 
& except the olcdms of the execution 
creditor to the amount of the value 
of his seourlty. Debts due to the 
Postmaster-General, the Deputy 
Federal Oomr. ot T4xation, & the 
State Comr. of Taxation are entitled 
to priority over the claims of unsecured 
creditors of equal dein^, but are 
postponed to the debts of secured 

78 


creditors, & to the extent of their 
seourlty. — Re Milunoen's, Ltd., 
[1934] 8. A. 8. R. 72.— AUS. 


PART III. SECT. 86, SUB-SECT. 11.— 
D. (c). 

st. Municipal taxes dt taxes due to 
Public Utilities Commission — Payable 
before Crown claims.}— Re. Inter- 
national Metal Works, Ltd., Ex p. 
R., (1925) 1 D. L. R. 309 ; 6 C, B. R, 
378.— CAN. 


PART III. SECT. 86. SUB-SECT. 11.— 

D. (d). 

a I. .] — Held : a director of the 

00 ., the secretary, a floor-manager & 
host, an entertainer & the members of 
a band of musioians did not oome 
within the definition of ** clerk or 
servant In s. 208 (i) (c) of Ck>s. Act, 
1915, & were therefore not entitled 
under the seotion to preferential claims 
for salary or wages. — Re Esplanade 
Theatre Ltd. (In Liquidation) 
(1929). V. L. R. 237 ; Argus L. R. 
198.— AUS. 

8 (p. 946) 1. Meaning of ** going 

into liguidation.**] — Bkpoy. is a ** going 
into liquidation ** within sect. 100 
(1) (6) of Cos. Act, R. S. O., 1927.— 
Davbt V . Gibson, [1930] 3 D. L. R. 
606 ; 66 O. L. R. 379 : 11 O. B. R. 
341 ; affg.. [1930] 2 D. L. R. 139 ; 64 
O, L. R. 627 ; 11 C. B. R. 138.— CAN. 

■t. Effect of Bankrujdcy Act, a. 
48 (4).] — The above sect, does not 
restriot the amount of the d^t for 
which an officer, director or shareholder 
of a oo., which has made an authorised 
assignment, may in the first instance 

g rove, & postpone the right to prove 
)r the balanoe until all other creditors 
have been paid In full, but while allow- 
ing him to prove for the full amount of 
his claim, It merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied. — Re Oaloary Furniture 
Store, Ltd. Hipoa, (19243 2 D. L. R. 
308 ; J1924] 1 W. W. R. 1137 ; 4 
O. B. R. 638.— CAN. 



VoL Z. — Ck>mpuiiM. Casas 6472a — 6648a. 


6472a* No exclusive employment — Or 

fixed hours.] — Anglo Austrian Oonpeotion- 

ARY CJO., I/TD., BaBTLBTT V. THB COMPANY 
(1912), Y. a 0. P. 

6477a. .]—Ee Gbnrral Radio Co., 

Ltd., First Co-opbrativb Investment 
Trust, Ltd. v. The Co., [1929] W. N. 172. 

6500. Add, Annotation : — Retd. Be Houlder, [1929] 
1 Ch. 206. 

6506. Add, Annotaiion : — ^Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6518a. From rejection of proof.] — A claim 

was made against a co. in liquidation for 
damages. The liquidator issued a summons 
to have it determined whether the claims 
should be allowed & the judge made an order 
for an inquiry into the amount of damage 
sustained & that the claimant be permitted 
to prove for the sum so ascertained. The 
damages were so ascertained by the re^trar 
& a proof carried in. The liquidator rejected 
the proof on the groimd that a shareholder, 
while retaining his shares, cannot claim 
damages in respect of any loss in respect of 
his shares : — ff> ld : this objection was too 
late. It should have been taken on the 
hearing of the summons or on appeal there- 
from. — Re Aynbk Syndicate, Ltd., [1930] 
1 All E. R. 406. 

6517a. Right to consider set-off.] — A liquidator, 
when examining a proof of debt witn a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the 
amount, if any, for which the proof is to bo 
aUowed. — Be National Whole Meal I^rbad 
& Biscuit Co., [1892] 2 Ch. 467 ; 67 L. T. 
293 ; 40 W. R. 691 ; 36 Sol. Jo. 640. 

6583a. On footing that company insolvent- 

company found solvent — Right to prove for 
balance.] — A compulsory order having been 
made for the winding up of a co. on the 
ground of its being just equitable to make 
such an order, the costs of the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, & the 
solr. claimed to prove in the liquidation 
for the balance of his bUl of costs, being solr. 
& client costs incurred upon the instmctions 
of the CO. & its directors in opposing the 
petition. The liquidator rejected the proof 


on the ground that the amount claimed repre- 
sented costs already taxed off the bill, &> the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 i — 
Held : the solr. was entitled to prove for any 
unpaid balance of costs due to him from the 
co., there being nothing to the contrary 
contained or implied in r. 192, which was 
concerned with the priorities of different sets 
of costs incurred in winding up. There being 
sufficient to pay all creditors in full, the co.’s 
solr. was entitled to be paid his costs as 
between solr, & client, dc the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired. — 0. B. & M. (Tailors), 
Ltd., [1932] 1 Oh. 17 ; 101 L. J. Oh. 6 ; 146 
L. T. 1 18 ; [1931 ] B. & 0. R. 69 ; 76 Sol. Jo. 797. 

6549a. Costs of summons by debenture- 

holders.] — The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums “ necessary *’ for the business of the co., 
in Dec. 1866, issued twenty debentures of 
£100 each, all in the same form, by which 
they pledged “ the property belonging to 
us for the time being during the subsistence 
of the debenture, with all the buildings 
stock on, & connected with, our said property, 
& all the receipts Sc revenues to arise there- 
from ; & declared that the entire debenture 
loan & interest should be a first charge on 
“ our undertaking Sc jjroperty Sc receipts Sc 
revenues aforesaid.” The business of the 
CO. was to buy Sc soli land, to build, buy. Sc 
sell houses, to furnish houses for hotels, Sc 
to carry on the business of hotel keepers. A 
winding-up order having been m^e, the 
liquidator proceeded to sell certain freehold Sc 
leasehold estate belonging to the co. ; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereupon took out a 
summons in Chambers : — Held : after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal Sc interest, out of the 
fund, in priority to all other charges. — Be 
Marine Mansions Co. (1867), L. R. 4 Eq. 
601 ; 37 L. J. Ch. 113 ; 17 L. T. 60. 

Anjwtaiion : — Folld. Re Oriental Hotels CJo., Perry v. 

Oriental Hotels Co. (1871), L. R. 12 Eq. 120. 


PART III. SECT. 86, SUB-SECT. 11.— 
E. (a). 

•V. Not bondholdera under un- 
regietered trust mortgage,] — Re Beaver 
Truck Oo. (Ont.), [1926] 1 D. L. R. 71. 
—CAN. 

■w. Bondholders — Notwithstanding 
abandonment of lien against purchaser 
of asseis.y—Be St. John River Loo 
DlttVlNO 00. (N. B.). [1927] 3 D. L. R. 
800.— CAN. 

PART IIL SECT. 86, SUB-SECT. 11.— 
K. (b). 

6400 I. Whether proof for total sum 
due at time of claim — Where securities 
rsalised before claim, ] — Where a secured 
creditor realiaee on his securities him* 
self without sending in a claim to the 
liquidator or valuhiK his seonritiee. be 
is debarred from nuDdng on the estate 
for any defloienoy, & must be regarded 
as standing oubiide the liqnidation 
proceedings. — ^MoFabland v. London 

S liANCAJBinBE OUABANTEB SC ACCIDENT 

Oo. (Oam), [19273 3 D. L. R. 67.— 


■y. Whether interest on balance after 
security exhausted can be added,] — In 
the liquidation proceedingB of an 
insolvent oo. a secured creditor after 
having exhausted his security cannot 
in proving as rMrards the balance of his 
debt unsatisfied include interest after 
the date of the winding im order. — 
Oppenbeimeb V. MpOLA (1929), I. L. R. 
7 Ran. 514.— IND. 


PART III. SECT. 86, SUB-SECT. 12.— 
B. (d). 

6628 i. lAen on fund recovered by his 
exertions — Costs incurred before loinding 
up — Fund not under control of court, ] — 
A petition for* a charging order was 
presented by a law agent who had 
recovered a fund for a company 
registered in England. The ct. granted 
the order, notwithstanding the volun- 
tary liquidation of the company & 
the payment over of the fund to the 
liquidator in England. — Philip v, 
Wilson (1911), 48 So. L. R. 947.— 
SOOT. 


PART 1 11. SECT. 36, SUB-SECT. 12.— 0. 

■K. Judgment creditor — Right to 
iiUerest.) — On the liquidation of a 
co. jud^ent creditors who obtained 
their judgments after the commence- 
ment of the liquidation as well as those 
who obtained their Judgments prior 
thereto held alike entitle to interest 
out of any surplus remaining after 
payment of all tne principal debts.— 
Re Colonial Assurakoe Co. (Man.), 
[19281 3 W. W, R. 703.— CAN. 

sb. Seiaure before winding up — 

Priority.) — In the winding up of a oo. 
Judgment creditors of the oo., in re- 
spect of whose debts a seizure of the 
ai»ets of tbo oo. has been made prior 
to the presentation of the petition for 
winding up, are entifcJod to be paid 
their cmlms in priority to netitlon*ir*s 

liquidator’s costs the liquidator's 
remuneration, notwithstanding that 
no sale has been effected prior to tbe 
presentation of the p^ltion. — lie 
WHiTERocK Quarries, Ltd., [1933 
I. R. 363.— IR. 
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6555a. Payment of dividend to creditors of private 
company — Surplus assets handed over to con* 
trlbutories — ^Validity.}— -Ditcham v. Mili.br, 
No. 5959b, ante, 

6558a. Deduction of sur-tax from shares of mem- 
bers.] — private co. to which Finance Act, 
1922 (c. 17), 8. 21, applied, having gone into 
voluntary liquidation, there was a large 
surplus for distribution amongst the holders 
of preference & ordinary shares. The Special 
Oomrs. of Income Tax having given a direction 
under that sect, that the surplus must be 
deemed to be the undistributed income of the 
members for the purposes of sur-tax, assessed 
the CO. to sur-tax for the previous financial 
year, &i apportioned the tax among the 
members in accordance with their holdings, 
some being liable to pay sur-tax, & others not 
so liable. Notices of the charge were served 
upon the members liable, but none of them 
elected to pay the tax within the prescribed 
period of twenty-eight days, & notice having 
then been served upon the co., the liquidator 
paid the tax so assessed : — Held : in dis- 
tributing the balance of the surplus among 
the members the liquidator, having regard 
to Pinahce Act, 1922 (c. 17), Sched. I., 
para. 8, must bring into account the sur-tax 
so ,paid against the amounts receivable by 
the members in respect of their incomes from 
their holdings of preference & ordinary shares 
in the co. — Re Drew (Alexander) &: Sons, 
Ltd., [1935] Ch. 93 ; 104 L. J. Ch. 78 ; 152 
L. T. 281 ; 51 T. L. R. 113 ; 78 Sol. Jo. 876 ; 
[1934-5] B. & 0. R. 230. 


6663. Add, Annotation : — Apld. Sugden v. Urban 
Fire Insurance Co. (1930), 75 Sol. Jo. 00. 

6565. Add, Annotaiiona : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc, (1926), 95 L. J. Ch. 670; Be Wilts 
&; Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add, Annotations : — to (2) Consd. Col- 
laroy Co. v, GiflEard. [1928] Ch. 144. FoUd. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Ch. 694. 

6569a. What are.] — A limited co.’s memo- 

randum of assocn. provided that the 
feholders should be entitled 
up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordinary shares, but so 
that the total sum so provided for the holders 


preference 
** in a winding 


of the preference shares shall not exceed five 
shillings per share, the preference share- 
holders being entitled to no further participa- 
tiofi in the profits or assets ** ; — Held : the 
expression “ surplus assets ** meant what was 
left after the payment of debts & the repay- 
ment of the whole of the preference & 
ordinary capital. — Be Dunstable Portland 
Cement Co., Ltd. (1932), 48 T. L. R. 223 ; 
76 Sol. Jo. 95. 

6576. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

6578. Add, Annotation : — Consd. Be Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

6579. Add, Annotation : — Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

6579a. .1—1929 Act, s. 177, by 

which no action or proceeding shall be con- 
tinued or begun without the ct.^s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 
visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abroad by a person or corpn. within the 
ct.*s jurisdiction can be restrained by the 
,ct., in the exercise of its equitable jurisdiction 
in personam^ if that person has been properly 
served, within the jurisdiction, with the ct.’s 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country & also in England, or other foreign 
creditor within the ct.’s jurisdiction, has 
given credit to an English co. registered & 
trading in the foreign country, knowing the 
English CO. to have attachable assets there, 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 
able to restrain them on the ground either 
that the foreign co. or creditor is within the 
ct.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England. If the English co. is wound up 
by the ct., & its foreign branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the debt in the foreign 
country &, subject to the lex fori, to bring 
an action there. — Re Vocalion (Foreign), 
Ltd., [1932] 2 Ch. 196 ; 102 L. J. Oh. 42 ; 
148 L. T. 159 ; 48 T. L. R. 625 ; [1933] 
B. & O. R. 1. 

6681. Add, Citation :—affd,, [1867] W. N. 178, L. JJ. 

6591. Add, AnnotcUion : — Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Oh. 92. 


PART III. SECT. 86, SUB-SECT. 12,— 
D. (0). 

m 1. .1 — Re Smbbtons, Ltd. (In 

LigmDATiON), [1928] N. Z. L. R. 100. 

PART III. SECT. 36. SUB-SECT. IS.— 
A. 

p i. Sale by mortgagees in 

possession ,} — A co. being in liquidation, 
the mtgeee. went into poRSeeaion prior 
to the issue ot the wlndlng-up order. 
The liquidator sdught to restrain the 
mtgees. from telling without the 
sanotlon of the ot.. on the ground that 
Buoh sale would be a ** proceeding 
against the oo.*' Held .* the mtgoes. 
were proceeding rightfully. — Re British 
Columbia Tib & Timbbr Co. (1968), 
14 B, C. R. 81 ; 9 W. L. R. 495.— CAN. 

PART III. SECT. 36. SUB -SECT. 13.— 
C. (a). 

Bg. Action for negligence,] — Where It 


is alleged that through the negligent 
handling of an cusset ot a co. a tort 
was committed after the making of a 
winding-up order, the claim of the 
^ured party for damages does not 
fall within the language ot sect. 136 
of Winding-up Act ; &, therefore, 

Iwve should be grants under sect. 21 
of said Act to commence an action 
against the oo. if suoh notion is not 
barred by a statutory limitation. 
Where suoh an action has been begun 
without leave before the expiration of 
the time prescribed by statute for 


be granted 

said period has expiredl — Re G. B. 
Wood, Ltd., Spfvak t>. Leb, [1932] 3 
W. W. R. 525 ; 40 Man. L. R. 613.— 
CAN. 

PART III. SECT. 36, SUB-SECT. 18.— 
C. (b) U. 

sk. Action against insurance com- 
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pany — By injured third party ,] — In an 
action for damages for personed 
injuries through being run down by a 
oar, pursuer obtained a decree in 
absence a^nst the owner of the car & 
on his failing to make payment, used 
arrestments in the hands of the Insur- 
ance oo. with whom defender was 
insured against third party risks 8c 
brought ,an action of forthcoming. 
While this action was pendlhg the 
insurance oo., which had its registered 
office in England 8c a place of business 
in Scotland, was ordered to be wound 
up : — Held : in view of Oos. Act, 1929, 
sects. 177 Sc 380, the action could not 
proceed without the leave of the ot. 
which had pronounced the winding-up 
order, 8c action slated until leave of 
the English ot. should be obtained. — 
Martin v. Port of Manchester 
INSCB. Oo., [19341 S. C. 143.— SCOT. 

PART III. SECT. 86, SUB-SECT. 13.— 
D. (a). 

n. Add ** revsd. 23 A. R. 426.’* 



V(d. X. — Companies. Cases 6610 — 6746b. 


6610. Add, Annotation : — Consd. Re Vocalion 67S1, After this case add : — 


(Foreign), Ltd. (1932), 48 T. L. R. 626. 

6616. Add, Annotation : — ^Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 AU B. R. 232. 

6619. Add, Annotation: — As to (1) Refd. Re 
Winterbottom (Leeds), Ltd., [1937] 2 All 
E. R. 232. 

6624a. Delivery to liquidator — 1929 Act, 

s. 269 — Charge for costs of execution — What 
costs included.] — The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors* costs of issuing 
serving the writ on the sheriff . — Re Woods 
(Bristol), Ltd., [1931] 2 Ch. 320; 100 L. J. 
Ch. 336 ; 146 L. T. 444 ; 47 T. L. R. 464 ; 
75 Sol. Jo. 458 ; [1931] B. & O. R. 17. 

6627. After this case add: — See^ now, 1929 Act, 
B. 268. 

6649. After this case add : — 

.] — See, now, 1929 Act, s. 268. 

6663. Add, Annotations : — Refd. Re South Rhondda 
Colliery Co. (1898), Ltd. (1928),72 Sol. Jo. 463; 
Gerard v. Worth of Paris, Ltd., [1936] 2 
All E. R. 905. 

6669. Add, Annotation : — Refd. Re Boni-Palkai 
Mining Co., [1934] Ch. 406. 

6717a. .] — The High Ct, has jurisdiction to 

transfer winding-up proceedings from the 
High Ct. to any ct. which has jurisdiction 
to wind up cos., & can transfer proceedings 
in the winding up of a co. with a capital 
exceeding £10,000 to a county ct, having 
winding-up jmisdiction. — Re Vernon 
Heaton Co., Ltd., [1936] Ch. 239; 105 

L. J. Ch. 115 ; 154 L. T. 374 ; 52 T. X . R. 
166; 80 Sol. Jo. 33; [1934-5] B. & C. R. 306. 

6718. Add, Annotation : — Distd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

6727. Add, Annotation : — Refd. Re Yagerphone, 
Ltd., [1935] Ch. 392. 

6727a. .] — The joint liquidators in 

the voluntary winding up of a co. recovered 
a sum of money alleged to have been paid to 
a creditor by the co. by way of fraudulent 
preference. A debenture holder took out 
a summons in the liquidation for an order 
that the money recovered from the creditor 
should be paid to the receiver of the property 
charged by the debenture : — Held : the 
money did not become part of the general 
assets of the co., but was a sum of money 
received by the liquidators & impressed in 
their hands with a trust for those creditors 
among whom the assets of the co. were dis- 
tributable . — Re Yagerphone, Ltd., [1935] 
Ch. 392 ; 104 L. J. Ch. 166; 162 L. T. 
655 ; 51 T. L. R. 226 ; 79 Sol. Jo. 162 ; 
[1934-5] B. & 0. R. 240. 


-.] — See, now, 1929 Act, s. 266 (2). 

6731a. Necessity for dishonesty.] — Re Patrick 
Lyon, Ltd., No. 3363b, ante, 

6740. Add, Annotation : — Refd. Re Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s B\irniture 
Palace, [1925] Ch. 853. 

6741. Add, Annotations: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. Expld. Re Fowler (B. P.), 
Ltd., [1937] 3 AU E. R. 781. 

6745. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 516. 

6746. Add, Annotation : — Consd. Re Fenton, Ex p, 
Fenton TextUo Assocn. (1930), 99 L. J. Oh. 368. 

6746a. Payment to principal creditor — To relieve 
surety.] — Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpoy. Act, 
1914 (c. 69), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co.. of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
8. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the pa 3 rment 
being to keep the business going, there was 
no fraudulent preference. & the summons 
must be dismissed. — Re Stanley (G.) & Co., 
[1926] Ch. 148; 94 L. .T. Ch. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1926] B. & C. R. 1 . 

Annotation : — Consd. Re Lyons, Ex p. BarcJays Bank. Ltd. 

V. Trnstoo (1934), 152 L. T. 291. 

6746b, Withdrawal of opposition — To motion for 
extension of time for registration of charge.] 
— The debtor co. foi which applt. became the 
liquidator, deposited with resp. Trust title 
deeds of certain property to secure a sum 
of money owing by It to the Trust, agreeing 
to execute any necessary deed in respect of 
the property charged. The Trust did not 
register the charge within the prescribed time, 
& ten months afterwards applied to the 
Chancery Div, under 1929 Act, sect. 86, for 
an extension of the time for registration on 
the ground of inadvertence. The co., at the 
time of that application, was unable to pay 
its debts, & counsel were briefed on beihalf 
of the co. to oppose the application for 
extension of time, but before the hearing of 
the application the instructions to oppose 
were withdrawn, an order was made for an 
extension of the time, & the charge was 


part III. sect. 80. SUB>SECT. 18.— 
D. (o). 

tb. Writ filed after winding-up order, ] 
— Held : not to constitute a Hen. even 
for costs, atfoinst the property of a 
CO. in liqni^tion . — Re Leitcu Col- 
lieries. Ltd. (Alta.). [19261 1 D. L. H. 
1183 ; fl926J 1 W. W. R. 628.— CAN. 


PART III. SECT. 88. SUB-SECT. 15.— 
B. ^ 

0741 L Debt due to directors — Set-off 
against amount unpaid on shares ,] — 
BticBELL t>. Booth (1928). S. A. S. R. 
867.— AUS. 


sd. Oeneral rule ,] — In order to 
establish a fraudulent preference It 
must be clear that the substantial & 
dominant view of debtor was to arive 
a preference. &; it is not sufficient that 
the creditor wm in fact preferred,— 
Be New Zealand Elbotbioal Ap- 
pliance & Enoxneebino Go,, Ltd., 
[19271 N. Z. L. R, 16.— N.Z. 

sf. Devosii of lease — To prevent 
creditor cashing post-dated cheque ,] — 
VIHthin the period of three months 
prior to the bkpoy. of a co. a lease was 
deposited with a creditor of the oo. by 

81 


way of security & to prevent the 
creditor from cashing a post-dated 
cheque wlilch he held from the oo. : — 
Held : as the purposo of the payment 
was to benefit debtor & to save him 
from creditors' pressure, there was no 
frandulent preference. — Re. Dboohrda 
District Co-operative Sooiett, 
Ltd. (1924). 58 I. L. T. 42.— IR. 


ag. Loan of stock hy directors to com- 
pany — Mortgage of stock — Assignment 
of equity of redemption to directors ,] — 
MtOHELL V, Boots, [1927] 8. A. S. R. 
576.— AUS. 
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registered. An order for the compulsory 
winding up of the co. was made shortly 
afterwards» & the liquidator issued a sum- 
mons in the winding up claiming that the 
withdrawal of the opposition of the co. was 
the suffering by it of a judicial proceeding 
with a view of ^ving a creditor a preference, 
& therefore must be deemed fraudulent & 
void as against the liquidator, having regard 
to the provisions in Bkpcy. Act, 1914 (c. 69), 
s. 44, & 1929 Act, sect. 265. W., who gave 

instructions for the withdrawal of the 
opposition by the co., was a director of the 
co. So managing director of the Trust : — 
Held : the onus was on the liquidator to 
satisfy the ct. that the dominant intention 
of the CO. in withdrawing its opposition to the 
application for an extension of time was to 
prefer resps. &, there being no direct evidence 
of such an intention, an intent to prefer could 
not be inferred. — Peat (Sm William Henry) 
V. Gresham Trust, Ltd., [1934] A. 0. 262 ; 
161 L. T. 63 ; 60 T. L. R. 345 ; eub nom. 
Re M. I. G. Trust, Ltd., 103 L. J. Ch. 173 ; 
[1934] B. & 0. R. 33, H. L. 

Annotation : — Coxud. Re Lyons, Ex p. Barclays Bank, Ltd- 
V. Trustee (1934), 152 L. T. 201. 

6756a. Order made without jurisdiction.] — By the 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No shii> was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit of 
26s. per cent, on the amount of the insurance, 
So in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 
ing to the amounts assured to them respec- 
tively. The assocn. consisted of more than 
twenty members. A vessel insured by R. 
was lost, So the amoimt of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 
consisted of more than seven members, but 


not stating that it oondsted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, So the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, So within a 
week applied for leave to appeal against it : — 
Held : the order having been made by a 
superior ct. having jurisdiction in winding 
up. So having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order. So not as an 
order void for want of jurisdiction, So that 
the proper manner of getting rid of it was by 
appeal. — Re Padstow Total Loss So Col- 
lision Assurance Assocn. (1882), 20 Oh. D. 
137 ; 61 L. J. Oh. 344 ; 46 L. T. 774 ; 30 
W. R. 326, O. A. 

Annotation : — CoiUld. Re BowUngr & Welby*8 Contract, 
[1895] 1 Oh. 663. 

6756b. Order of county court.] — This ct. will not 
Entertain appeals from county ct. orders, 

* unless the oi^er appealed against has been 

* completed So an office copy is produced for 
our inspection (Eve, J.). — Re Parkes Gar- 
age (Swadlincote), In'D., [1929] 1 Ch. 139 ; 
98 L. J. Oh. 9 ; 140 L. T. 174 ; 45 T. L. R. 
11 ; [1928] B. So O. R. 144, D. 0. 

6775. Add* Annotations : — ^Refd. Cornish Mutual 
Assce. V. I. R. Oomrs., [1926] A. 0. 281 ; 
Greenberg v. Oooperstein, [1926] Oh. 667 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Ooal-Owners’ Assocn. (1926), 136 
L. T. 673. 

6787a. .] — Re Consolidated South 

Rand Mines Deep, Ltd., [1909] 1 Oh. 491 ; 
78 L. J. Oh. 326 ; 100 L. T. 319 ; 16 Mans. 
81, 0. A. 

6823a. Motion to validate debenture.] — Re 

Park Ward So Co., Ltd., No. 5186b, ante* 

6880. After this case add : — 

On property.] — fi'ce, now^ 1929 Act, 

8. 296. 


PART 111. SECT. 36, SUB-SECT. 17. 

•k. Order of province.] — To enforce 
an order of the ct. of another province 
made under Wlndlngr-up Act the regris- 
trar should, on production thereof, 
enter It without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ot. — Re Home Bank 
OF Canada & Windino-Up Act, 
[1925] 1 D. L. R. 734 ; 34 B. C. R. 
321.-— CAN. 

PARTllI. SECT. 86, SUB-SECT. 16.— 0. 

t. Add “ rev9d. 14 S. C. R. 624.*' 

•1. Order dismiaeing urinding-up peti’ 
Hon,] — Re Canada National Fir 
iNBURANOB Oo.. [1931] 1 D. L. R. 751. 
—CAN. 

•m. Order plaeing name on Hat of 
eontrUnUoriea. j— Aludge of the Supreme 
Ot. of Canada has Jurisdiotion to grant 
leave of appeal to this ot., under 
Boct. 108 of windimc-Up Act, from a 
Judirment ordering that the name of a 
person should be put on the list of 
contributories, its efleot being to tlx 
hiB liability at an amount over 12,000, 
although such Judgment does not con- 
demn him to pay immediately a definite 
sum of money. — Re Jotob Dxuess 
OoRPN.. Ltd., HoRowrras v, Grxbn- 
BERO^^mi] S. O. R. 212 ; 8 D. L. R. 


•p. Order refusing security for coats — 
Application by liquidator ,] — An order 
refusing security for costs on applica- 
tion by a liquidator is not appealable. — 
lie SOLLOWAY Mills Co., Solloway, 
[1936] 3 D. L. R. 604 ; O. 11. 416.— 
CAN. 


PART III. SECT. 36, SUB-SECT. 18.— 
D. (a). 

• 1. S. P. Re Dominion Shipbuild- 
INO & Repair Co., Ltd., [19261 3 
D. L. R. 274 ; 69 O. L. R. 89.— CAN. 


PART III. SECT. 36, SUB-SECT. 18.— 
H. 

•p. Of director a appealing against 
order,] — The directors of a oo. that was 
ordered to be wound up under Cos. 
Aot retained in their hands oertcUn 
moneys belonging to the oo. Sc spent 
them on an appeal filed by the oo. 
against the order of the winding up. 
The appeal was unsuooessful Sc there 
was no order ot ap]>eUate ot., allowing 
the costs of the oo.*8 advocates out of 
the estate: — Held: the offlolal liquida- 
tor could, under the directions of the 
ot., allow the expenditure. If Inourred 
bond fide, & np to a reasonable extent. — 
Moolla V, Official LiotuDATOR 
(1928), I. L. R. 7 Ran. 84.— IND. 


PART III. SECT. 36, SUB-SECT. 19.— 

so. Of creditor — Obtaining charging 
order.] — Re Saskatchewan Co-opEiiA- 
TivE Elevator Oo., Davidson v, 
Swanson (Saak.), [1928 J 2 W. W. R. 
256.— CAN. 

sp. Amount — Application of K, B. 
rale 951.) — Although a petition for the 
wlndlng-up of a oo. under Winding- 
up Act, R. S. C„ 1927, is dismissecL it is 
a proceeding under said Aot, Sc K, B, 
rule 951, whioh limits certain costs to 
1300 Sc disbursements, does not apply 
thereto. — Re Canadian National fire 
Insurance Oo. Sc Brownstone, [19311 
1 W. W. R. 753 ; 2 D. L. R. 875 ; 39 
Mon. L. R. 539 ; 12 C. B. R. 338.— 
CAN. 

■q. , y—Re Canada Na- 

tional Fire Insurance Co. (No. 2), 
[1981] 2 W. W. R. 688.— CAN. 


PART HI. SECT. 86, SUB-SEOT. 20. 


m 1. On powers of Houidaior — 

Power to eomplete formal aot after 
dissolution of company ,] — BlRtSH- 
naswaMi Naidu V, Andi Chettx (1927 ), 
I. L. R. 51 Mad. 681.— IND. 


q 1. Orounds for granting or 

refusing.) — Re Albbrni Pacific 
Lumber Oo., Tbomas v. I4AW8ON (B. 0,)j 
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VoL X.— Oomiianies. Oates 6857— 0875a. 


6857* Add, AnnoUxtum : — Consd. Be Windsor Steam 
Coal Oo. (1901), Ltd. (1028), 140 L. T. 80. 

6857a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1925 
(c. 19), 8. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1).— 
Be Windsor Steam Coal Oo. (1901), Ltd., 
[1928] Oh. 609 ; 97 L. J. Oh. 238 ; 72 Sol. Jo. 
335 ; [1928] B. & 0. R. 36 ; affd, on other 
grounds, [1029] 1 Oh. 151, O. A. 

AnnoUUi<m : — ^Refd. Re Home Sc Colonial Insuranoe Co.> 
[1930) 1 Cb. 102. 

6858a. When investigating proof .] — Be Home 

& OoLONiAL Insurance Oo., Ltd., No. 
6858b, post, 

6858b. Whether liable for negligence — On wrongful 
admission of proof.] — The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Oo. Later, it was voluntarily 
wound up, &; B., the liquidator, agi'eed the 
L. Oo.’s claim for a large sum, &> paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
provisions of Stamp Act, 1891 (c. 39), & 
Marine Insurance Act, 1903 (c. 41), treated 
the agreement the claim under it as valid. 
After the diseojution of the H. Co. he was 
advised that he should have disallowed the 
claim. Sc the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditcjr of the 
CO. : — Held : (1) a liquidator in the voluntary 
winding up of a limited co. is not, apart 
from negligence, liable for wronglv admitting 
a claim by an alleged creditor ; (2) the 

liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., & was therefore liable as for ‘ais- | 
feasance under Cos. Act, 1908, s. 215, for | 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, & he could 
not therefore rely on an Art, absolving 
officers of the co. from liability excex>t for 
fraud ; (4) the position of a liquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpcy. ; (6) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 216, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 
special circumstances, the liquidator should 


be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
6 per cent. — Be Home & Colonial Insur- 
ance Co., Ltd., [1930] 1 Ch. 102 ; atd) nom. 
Be Home & Colonial Insurance Oo., 
May V. Barham, 99 L. J. Ch. 113 ; 142 L. T. 
207 ; [1929] B. Sc 0. R. 85. 

6874. Add. Annotaiiona : — Consd. Ohibbett v. 
Robinson (1924), 132 L. T. 26; Mudd v. 
Collins (1926), 133 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Oas. 625 ; Henry v, 
Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 145 L. T. 226. Expld. Sc Distd. Ship- 
way V. Skidmore (1932), 16 Tax Cas. 748. 
Refd. Seymour v, Reed, [1927] A. C. 654 ; 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705 ; 
Dewhurst v. Hunter (1932), 140 L. T. 610 ; 
Stedeford v. Beloe, [1931] 2 K. B. 610. 

6875. Add. Annotation : — Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 

eg 75 a. Profit costs — Solicitor oo-llquidator.] — 

One of two liquidators in the voluntary 
winding uj) of a limited co. was a solr., who 
acted on behalf of the other liquidator & 
himself in certain proceedings. The pro- 
ceedings resulted in a compromise by which, 
inter aim, the liquidators’ costs were to be 
paid. On taxation of the costs it was objected 
that as the solr. was one of the liquidators 
he could not charge any profit costs for the 
work done by him in the proceedings. The 
liquidators contended that profit costs should 
bo allowed on the inincipfo that whore one 
of two trustees acts on belialf of himself & 
liis co-trustee in litigious proceedings he is 
entitled to charge his profit costs. The 
registrar held that that principle did not 
apply to one of two joint liquidators, on the 
ground that it was excluded by the Cos. 
(Winding-up) Rules. 1929, r. 168: — Held: 
(1) the Cos. (Winding-up) Rules, 1929, r. 168, 
prohibits any arrangement for any remunera- 
tion beyond the remuneration to which a 
liquidator is entitled under 1929 Act, or the 
Cos. (Winding-up) Rules, 1929 ; (2) there 

must have been some arrangement made 
between the two liquidators, whereby the 
solr. had become entitled to some remunera- 
tion beyond tliat to which he was entitled 
under the Act or rules, Sc the solr. was 
therefore prohibited from receiving profit 
costs whilst acting as solr. for himself Si, his 
co-liquidator. — Be Gertzenstein, Ltd., 


PART III. SECT. 87, SUB-SECT. 8.— B. 

d 1. Sufftciency of resolution .) — 

An extraordinary resolution for the 
windin^r up of a oo., that it cannot ** hy 
reason of the pas^nir Sc enforcement 
of Prohibition Act continue its buel* 
ness *• is not the equivalent of the 
extraordinary resolution, authorised 
by Cos. Act, R. 3. B. O., 1911 (o. 39), 
8. 226 (3), as It stood prior to Nov. 
1917, to the effect that the oo. cannot 
by reason of its liabilities oontinno its 
business. — Duncan Sc Gray, Ltd. v. 
SiLVBB Spring Brewery, [1925] 4 
D. L. R. 724 ; [1925] 3 W. W. R. 675.— 
CAN. 

d ii. Resolution providino for 

Uguidaior to act under supervision of 
direetors.} — BOd : highly objeotidn- 
able. — P abashubav Dattakam Sham- 
Dasani V, Tata Industrial Bank, 
Ltd. (1928), 55 L. R. Ind. App. 274.— 
IND. 


PART III. SECT. 37. SUB-SECT. 4.— B. 

sm. Payment to person jmrporting to 
be liquidator.] — Whore, after payment 
made to one purporting: to be a liquida- 
tor, deft, discovered that the payee 
was not legally a liquidator : — IJeld : 
the doctrine of estoppel was not applic- 
able, — Duncan & Gray. Lti>. r. 
Silver Spring Brewery, [1925] 4 
D. L. R. 724 ; [19251 3 W. W. K. 675.— 
CAN. 

tp. LiabUUy for negliycnce — Sale of 
assets.] — An unsecured creditor of a 
limited CO., which had gone into 
voluntary liquidation & iiad been dis- 
solved, sued t^je sole liquidator. In 
negligence, aUeging. as a breach of 
duty to pltf., that the assets had been 
greatly in excess of the amounts 
secured thereon, & that the liquidator 
bad sold' the eqdlty of redemption of 
the CO. in those assets at a price far 
below ItB real value : — Held : pltf. 
had no right of action in negligence. — 
Franklin (Thomas) Sc Sons, Ltd. v. 
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Cameron (lO.'iC). 36 S. R. N. S. 
280 ; 5.3 N. 8. W. W. N. 30.— AUS. 


W. 


PART III. SECT. 37. SUB-SECT. 4.— C. 

o i. — ^ — Whether in own name .] — A 
reoolvor, as such, Is not entitled to 
bring an action in his own name, since 
no property is vested in him. A 
liquidator of a co. in voluntary liquida- 
tion is not, as such, entitled to bring 
an action in his own name, but must do 
BO in the name of the oo. — B olton & 
Downs Building Co., Ltd. v. Dar- 
ling Downs Building Souiktv, [1936J 
Q. S. R. 237.— AUS. 


PART III. SECT. 87, SUB-SECT. 4.— D. 

sp. Inf r ease hy court .) — Where the 
remuneration of a liquidator in a 
voluntary winding up has been fixed 
by a general meeting the ct. has power 
to increase that remuneration in a 
proper case . — Re Brighton Motors 
Prr.t Lttl, (19321 V. L. R. 241 ; Argus 
L. R. 181.-~AUS. 



Cases 6875a— 6986. English and Empihb Digbst Supplement, 


[1937] Ch. 116 ; [1936] 3 All E. B. 341 ; 165 
L. T, 673 ; 63 T. L. B. 89 ; 80 Sol. Jo. 933 ; 
[1936-7] B. & C. B. 146. 

6878a. Review — ^Voluntary wlndlhg>up superseded 
by compulsory order.] — Where a members’ 
voluntary liquidation of a co. is superseded 
by compulsory liquidation, the ct. is em- 
powered by r. 192 (1) of Cos. (Winding-up) 
Buies, 1929, to review the amount of re- 
muneration fixed by the members of the co., 
during the voluntary liquidation, as payable 
to the voluntary liquidator. — Re Mortimers 
(London), Ltd., [1937] Ch. 289 ; [1937] 2 
All E. B. 364 ; 106 L. J. Ch. 164 ; 167 L. T. 
644; 63 T. L. B. 493; 81 Sol. Jo. 296; 
[1936-7] B. ifc C. B. 131. 

6880a« Costs of opposing petition for compulsory 
winding up — Disallowed on taxation. — 

Allowed to voluntary liquidator.] — A co. 

p^sed a resolution for voluntary winding up 
Five days later a petition was presented oy a 
creditor for a compulsory order, & a month 
later the usual compulsory order with the 
usual order as to costs was made. The 
voluntary liquidator appeared on the petition 
in opposition to it. On the taxation of costs 
the registrar disallowed certain items of costs 
iqcurred by the liquidator after the resolution 
but before the petition was heard, including 
the costs of consultations by the liquidator & 
of obtaining counsel’s opinion. The solr. to 
the liquidator then brought in a further bill 
of costs, including items dis Bowed on the 
revious taxation, but allowable on a taxation 
etween solr. <Sr client : — Held : these costs, 
which were costs incurred by the liquidat/or 
in opposing a compulsory order, were properly 
allowed, in the discretion of the ct. — Re 
Adler (William) & Co., Ltd., [1935] Ch. 
138 ; 104 L. J. Oh. 68 ; 152 L. T. 251 ; 78 
Sol. Jo. 898 ; [1934] B. & 0. B. 150, 0. A. 

6805. Add, Annotation : — ^Apld. Re Home & 
Colonial Insce. (1929), 45 T. L. B. 668. 

6904a. By receiver — Liability of re- 

ceiver.] — Thomas v, Todd, No. 4979a, ante, 

6916a. Order to produce books — Oppressive exer- 
cise of discretion.]— A co. issued two 
debentures to an associated co. to secure 
£2,000 £4,000 respectively. The associated 

co. had guarant/eed certain payments which 
might become due from the lu'st co. Sub- 
sequently the first CO. went into liquidation, & 
an order was made by the registrar upon the 
application of the liquidator for the attend- 
ance for examination of one of the directors of 
the associated co. The order, which was 
made under Cos. Act, 1929, s. 214, went on 
to order the director at the same time to 
produce the bank books of the co. & all state- 
ments of account & all documents showing a 
loan by the associated co. or relating to the 


circumstances of the issue of the debentures : 
— Held: (1) the proper way to contest the 
validity of that part of the order which 
ordered the production of documents was to 
move the ct. to discharge it, & not to attend 

6 refuse production of the documents ; 
(2) in so far as the order ordered the pro- 
duction of books & documents, it was, in the 
circumstances of this case, oppressive, & a 
wrong exercise of the discretion of the ct. 
under Cos. Act, 1929 (c. 23), s. 214 (3). — 
Re Maville Hose, Ltd., [1938] 3 All E. B. 
621 ; 159 L. T. 410 ; 64 T. L. B. 1056 ; 82 
Sol. Jo. 626. 

6916b. Motion to discharge.] — Re Maville 

Hose, Ltd., No. 6916a, ante, 

6922a. Premiums paid to company — In 

respect of ultra vires extension of objects.] — 

A joint stock co. was formed under a deed 
describing its business as life assurance. 
Besolutions of extraordinary general meet- 
ings were regularly passed & confirmed for 
extending the business to marine insurance. 
The marine business was mentioned in the 
annual returns to the registry office, & 
. referred to in reports & circulars, & on one 
. occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders ; but it did not appear that any 
shareholder had objected to the marine 
business being carried on. About one & a 
half years after the commencement of the 
marinfe business the co. was wound up : — 
Held: (1) there was no such acquiescence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them ; (2) the premiums paid might be 

proved against the co. — Re Phcenix Life 
Assurance Oo., Burges & Stock’s Case 
(1862), 2 John. & H. 441 ; 31 L. J. Oh. 749 ; 

7 L. T. 191 ; 9 Jur. N. S. 16 ; 10 W. B. 816 ; 
70 E. B. 1131. 

Annotation: — Consd. Sinclair v, Brouffbam, [1914] A. C. 
398. 

6924a. Claim by manager for loss of salary.] — 

Re Snow (W. B.) & Co., Ltd. (1930), 74 
Sol. Jo. 201. 

6933. Add, Annotation : — -Refd. Re White Star 
Line, Ltd., [1938] Ch. 458. 

6934. Add, Annotation : — Refd. Re City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

6936. Add, Citations 130 L. T. 1 ; [1923] 

B. & 0. B. 114 ; affg, 8. O. svb nom. Re 
Webb (H. J.) & Co. (Smithpibld, London) 
Ltd., [1922] 2 Ch. 369. 

Add, Annotations : — Refd. Re Winget, Bum 
V. Winget, [1924] 1 Ch. 560 ; Re Cockell, 
Jackson v. A.-G., [1931] 1 Oh. 389, 0. A. 


PART III. SECT. 87, SUB-SECT. 8. 

6988 i. Preferential dehte—Croum 

debit .] — A oo.. which bad giyen a 
int««. to the Crown under Fruit 

Preserving Industry Act, 1913, which 
mtge. waa transferred to the State 
Advances Account, went into voluntary 
liquidation : — Held : the Crown debt 
had priority. — Tasman Fruit Packino 
Assoon., Ltd. v, R., [1927) N. Z. L, R. 
618.— N.Z. 

U. C. A. S. K.. 

Ltd., a oo. inoorporated in South 

Australia, went Into voluntary liquida- 
tion in South Australia. The oo. owed 
debts (irUer alia) to the Department of 


Agriculture & the Railways Comr. In 
South Australia : — Held : in the wlnd- 
Ing-up, these debts took priority as 
owing to the Crown. The co, also 
owed debts to the Railways Comrs. of 
New South Wales Sc Queensland : — 
Held : in the vsinding-up, these debts 
were due to the Govts, of the two 
States, & were entitled to priority 
equally with the debts above men- 
tioned. The oo. also owed debts to 
officers who were oarrvlng out their 
contracts of cmployliient In New South 
Wales : — Held : in the windlng-np, 
these seryants wore entitled to priority 
equally with the South Australian 

8-1 


officers . — Re CommokwsaltR Agri- 
cultural Service Enoinsers, Ltd. 
(1928), S. A. 8. R. 342.— AUS. 

*t. Application of bankruptev rules 
— Negotiable inelrument ,] — vohmtary 
liquidation of a Urnited oo. does not 
accelerate the due date of a negotiable 
Instrument payable on a date subse- 
quent to the commencement of the 
winding up. sect. 246 of the Cos. Act, 
1908, making the rules in bkpey. 
applicable in the winding up of insol- 
vent cos . — Re Macky, Logan Cald- 
well, Ltd., [1934] N. Z, L. R. 1084.— 
N.Z. 



VoL X.— Oompaaies. Cases 6986a— 6960a, 


6986a. Deduction of Income tax from payment 

of Interest by company on mortg^e.] — A 

CO. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the CO. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Oomrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ” 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, there was nothing in the 
language of the sub -sect, giving any priority 
to the debt. — Re La.ng Propeller, Ltd,, 
[1927] 1 Oh. 120 ; 95 L. J. Ch. 516 ; 136 L. T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1926] B. & 0. R. 127, 0. A. 

6036b. Rates — Payment by director — Pre- 

ferential rights of director.] — Re La.mpluqh 
Iron Orb Co., No. 3105a, ante. 

6943. Add. Annotation : — ^Apld. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. 

6944a. .] — -In Sept. 1925, certain premises 

were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on the part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan. 1933, notice was, given by 
the CO. to determine the leases, with the 
result that they would come to an ervd at 
Michaelmas, 1938. In Jan. 1933, the premises 

1933, the CO. went into voluntary liqxiidation 
& the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, he had acted wrongfully 
& negligently & in breach of his duty as 
liquidator, & for damages : — Held : the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, 8. 261, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in not taking steps to have the 
value of the contingent liability ascertained, 
& he was liable in damages to pltfs. — James 
Smith & Sons (Norwood), Ltd. v. Goodman, 
[1936] Ch. 216 ; 105 L. J. Ch. 70 ; 154 L, T. 
113 ; [1934-5] B. & C. R. 283, C. A. 

6947. Add. Annotation : — Consd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. 

6950a. Postponed to Income tax on profits 

made by liquidator.] — A co. incorporated in 
1907 owned & worked mines • & transport 
facilities in Algeria under concessions from 
the French Govt. In Dec. 1925, the ct. 

Pi^T ni sectTst, suB^ e.— a. nz. 

»n. ReatrctifU of distrOniiion — At 
instance of lessor — Until covenant , to 
buUd completely performed — NotvpUh- 
standing assignment ^ lease wUh con- 
sent of lessor.} — Re vioTOBtA Street 
PROPKRTfBs, Ltd. (In Voutntary 
Liquidation), 119271 N. Z. L. R. 96.— 


sanctioned a scheme for the transfer to two 
French cos. of the whole of the co.*s under- 
taking & assets, except cash &; assets sufficient 
to repay the co.*s preference share capital, & 
a resolution for voluntary liquidation was 
passed. The co.’s manager was appointed 
liquidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal & they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co.*s preference share capital &, under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
in 1925 & 1926. Owing to various difficulties 
created by causes which included the general 
strike of 1926, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by moans of 
moneys which the co. provided by realising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 
reduced by realising the ores, & from 
une, 1928, the liquidator could preserve the 
assets only by borrowing & by means of an 
overdraft granted by the co.’s bank. In 
1929 an assessment under Sched. D of the 
Income Tax Act, 1918, was made on the co. 
for the year 1929-1930 ; in Mar. 1930, an 
assessment was made on it for the year 
1926-1927 ; & in Oct. 1930, another assess- 
me'nt was made on it for the year 1929-1930. 
None of the amounts due under i.hose assess- 
ments were paid. Before the liquidator 
had received the notice of the last assess- 
ment the co.’s mine had been closed down, & 
before the date of this summons the French 
cos. had gone into liquidation the French 
liquidator on their behalf claimed & took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. wore sums 
which the liquidator had retained as re- 
muneration & on account of travelling ex- 
penses. The liquidator stated in an affidavit 
that he hod received no remuneration since 
1931, that he had had no funds in hand since 
Juno, 1928, & that he had since Apr. 1931, 
spent all his assets to maintain himself & 
was practically destitute at the date of this 
summons : — Held : (1) income tax to which 
a CO. has been assessed in respect of profits 
earned after the commencement of the 
winding up is not within the words “ . . . 
fees & actual expenses incurred in realising 
or getting in the assets . . . ” in rule 
187, par. 1, of the Oos. (Windiug up) Rules, 
1909, but that income tax is part of the 
expenses of the winding up ; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects. 171 & 196 of 1908 
Act (now sects. 213 & 264 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the “ costs, 
charges, & expenses ” (including the 

In a security belontflng to debenture - 
holders are payable out of the amount 
BO realised upon such seouritios, but 
the remaining costs of the liqtLldator 
must be borne by the free assets, if 
any, of the co. — Rc Willis 0. Ray* 
MOND, Ltd. (In Liquidation), 11928 J 
N. Z. L. R. 115.— N.Z. 


PART III. SECT. 87, SUB-SECT. 9.— B. 

6949 i. LiQuidalor*s remuneration 
tfr costs — Realisation of security belong- 
ing to debenture-holders.} — The costa of 
a liquidator properly incurred by him 
in reaUsing any proi>erty comprised 
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Oases 6960ar-6988c. English and Empire Digest Supplement. 


liquidator’s remuneration) in such order of 
priority as it thinks just, & that primi facie 
all the expenses ought to be paid before the 
liquidators remuneration ; (3) aemble : the 
ct. in a proper case may authorise a liquidator 
to keep remuneration which he retained 
when he had no reason to believe that the 
co/s assets would not be sufficient to dis- 
charge all costs, charges Sc expenses of the 
liquidation ; in the present case the liquidator 
should be authorised to retain the remunera- 
tion received by him before the date of the 
notice of the assessment of Oct. 1930. — Re 
Bedn’i-Felka.i MmiNO Oo., Ltd., [1934] Oh. 
400; 103 L. J. Oh. 187; 160 L. T. 370; 
78 Sol. Jo. 29; 18 Tax Oas. 032 ; [1934] 
B. & 0. R. 14. 

Annotation : — ^Rafd. Wilson Bos; (Foreign Rights), Ltd. v. 

Brloe, [1936] 2 AU E. R. 452. 

6956a. Priorities — Jurisdiction of court to settle.] 

— Re Bbni-Felkai Mining Oo., Ltd., No. 
6950a, ante. 

6958. Add, Annotationa : — Aa to (1) Refd. I. B. 
Comrs. V. Burrell, [1924] 2 K. B. 52. Aa to 
(2) Refd. Naval Oolliory Oo. v. 1. E. Oonirs. 
(1928), 138 L. T. 693. 

6960. Add. Annotation : — Refd. Knights bridge 
Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 

6965. Add. Annotaiiona : — Oonsd. Oollaroy Co. v. 
Chffard, [1928] Oh. 144 ; Re Metcalfe 
(William) & Sons, Ltd. (1932) 48 T. L. R. 661. 

6974. Add. Citation :--[1923] B. Sc 0. R. 139. 

6977. Add. Annotaiiona: — Aa to (1) Dlstd. Re 
Madame Tassaud, [1927] 1 Oh. 057. Refd. I. R. 
Oomrs. V. Burrell, [1924] 2 K. B. 52 ; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1926), 94 L. J. K. B. 364. 

6980. Add, Annotation : — Refd. I. R. Oomrs. v. 
Burrell, [1924] 2 K. B. 62. 

6984. Add. Annotaiiona: — Aato (1) Expld. Oollaroy 
Oo. V. Gietard, [1928] Oh. 144. Aa to (3) 
FoUd. Re John Dry Steam Tugs, Ltd., [1932] 
1 Oh. 694. Refd. Re Metcalfe (William) Sc 
Sons, Ltd., [1933] Oh. 142. 

6984a. Provision in articles for equal 

ranking with deferred shareholders.] — (1) The 
arts, of assocn. of a limited co. whose capital 
was divided into preferred Sc deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred Sc de- 
ferred shares should rank equally in the 
00 ., Sc that there should be no difference 
between a preferred Sc deferred shareholder 
in respect of his status Sc liability to the 
debts « engagements of the co. The articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1802 Act, s. 133 : — Held : the two 
classes of shareholders were in the same 
position, Sc entitled to the capital pro rata. 

(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 


them, Sc must be taken to have imderstood 
them, Sc if they are to be taken to have read 
them. Sc to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (Jbssbl, 
M.B.). — Griffith v. Paget (1877), 6 Oh. D. 
611 ; 87 L. T. 141 ; 26 W. R. 821. 

AnnoUAions : — As to (1) Consd. Sheppard v. Seiude Ponjaub 
& Delhi Rail. Co. & Abbott (1887), 66 L. J. Oh. 568 ; 
Blehop V. Smyrna & Oassaba Rail. Go., [1895] 2 Ch. 265. 
Refd. Re Bridgewater Narlgation Co., Ltd. (1888), 39 
Oh. D. 1. 

6986. Add, Annotaiiona : — Aa to (1) Oonsd. Oollaroy 
Oo. V. Giflard, [1928] Oh. 144. Refd. Re 
Metcalfe (William) & Sons, Ltd., [1933] Oh. 142. 

6987. Add, Annotation : — Apld. Re Dominion Tar 
Sc Ohemical Oo., [1929] 2 Oh. 387. 

6988. Add. Annotaiiona : — Apld. Re Dominion Tar 
Sc Ohemical Oo., [1929] 2 Oh. 387. Refd. 
Ooulson V. Austin Motor Oo. (1927), 43 
T. L. R. 493. 

6988a. No dividend declared.] — The 

memorandum of assocn, of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
• of capital paid up on their shares, Sc also all 
arrears of dividend due thereon at the date 
of windii^-up. A resolution was passed for 
the winding-up of the co. in Apr. 1926, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 Sc 1926, none were 
due, Sc the preference shareholders were not 
entitled to be paid anything in respect of 
arrears . — Re Roberts Sc Cooper, Ltd., [1929] 
2 Oh. 383 ; 98 L. J. Oh. 460 ; 141 L. T. 636 ; 
[1929] B. & 0. R. 74. 

6988b. Right to payment without 

deduction of Income tax.] — Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend. Sc there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tab Sc Chemical Co., Ltd., 
[1929] 2 Oh. 387; 98 L. J. Oh. 448 ; 142 
L. T. 16 ; 46 T. L. R. 601 ; [1929] B. Sc 
C, R. 71. 

Annotation: — Conid. Re Home Grown Sugar, Ltd., [1938] 
Ob. 219. 

6988c. .] — A oo. formed to 

develop the sugar-beet industry with the 
assistance of a Govt, grant, entered into a 
contract with the Minister of Agriculture & 
Fisheries under which the Minister was to 
subscribe for Sc be allotted 250,000 shares of 
£1 each (being one-half of the capital of the 
CO.) upon certain special conditions, the 
principal one being that for a period of ten 


PART IIL 3E0T. 87, SUB-SEOT. 9.— 
D. (a). 

6975 i. A a between different classes 
of shares — Riqht of preference share- 
holders.] — Held : on the oon*jtruotiou 
of a memorandum A: arte, of assocn. 
in the event of a winding-up or liquida- 
tion of the oo. the preference share- 
holders would be entitled to participate 
rateably with the ordinary smireholders 


in any distribution of surplus assets 
remaining after payment of the oq.'s 
liabilities Sc repayment of all capital 
paid up on the preference Sc ordinary 
shares, since the provioion In Art. 10 
giving the preference shareholders a 
fixed cumulative preferential dividend 
& the right in the winding up of the 
co. to priority in payment of capital 
over ordinary shareholders was not 
an exhaustive statement of the rights 
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of the preference shareholders, exclud- 
ing any other right or privilege. 
Further, on construction of the memo- 
randum Sc arts, on a distribution of 
surplus assets the preference share- 
holdera were entitled to participate 
in such distribution pro rata with the 
ordinary shareholders.— Cork Eleotrio 
StTPPLT Oo., Ltd. v . CJoncankon, 
[1932] I. R. 314.— ra. 
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years the Minister was to receive no dividend, 
but after that period a dividend of 5 per cent. 
per annum might be paid to him. Art. 10 
of the arts, of assocn. provided that in the 
event of the winding-up of the co. any surplus 
assets were to be applied, firstly, in repayment 
to the shareholders (including the Minister) 
of the issued capital ; secondly, in payment 
to the Minister or his nominees of a sum 
equivalent to the amount of dividend on the 
shares issued originally to the public, less the 
amount of dividend received on the shares 
held by the Minister or his nominees. The co. 
having gone into voluntary liquidation & 
there being surplus assets for distribution : — 
Held : the sum so payable was not the gross 
amount of the dividend before deduction 
of tax but the net amount actually received 
by the shareholders other than the Minister, 
after deduction of the appropriate amount of 
income tax. — lie Home Grown Sugar, Ltd., 
[1938] Oh. 219 ; [1938] 1 All E. R. 8.5 ; 107 
L. J. Ch. 146 ; 158 L. T, 170 ; 64 T. L. R. 
230 ; 82 Sol. Jo. 36 ; [1936-7J B. & 0. R. 
260. 

6988d. & repayment of capital.] — 

A clause in a co.’s memorandum of associa- 
tion in force at the date of a resolution for 
voluntary winding up provided that the 
co.’s preference shares should confer the right 
to a fixed cumulative preferential dividend 
& to half the surplus profits for each year 
after payment (or provision for the payment) 
of a specified ividend on the co.*s ordinary 
shares, & that the preference shares should 
rank with regard both to dividends <fc to 
capital in priority to the ordinary chares. 
The co.’s arts, of assocn. in force at the date 
of the resolution for winding up provided 
(inter alia) that the co.*s profits which it 
should be determined to divide in any year 
should be applied, first, in paying a fixed 
cumulative preferential dividend to the 
preference shareholders, secondly, in paying 
a specified dividend to the ordinary share- 
holders, & thirdly, as to half in paying a 
further dividend to the preference share- 
holders, & as to half in paying a further 
dividend to the ordinary shareholders. The 
arts, fiirther provided (inter alia) that capital 
paid up on shares in advance of calls upon the 
footing that it should carry interest should 
not while carrying interest confer a right to 
participate in profits, that the co. in general 
meeting might declare a dividend to be paid 
to the members according to their rights & 
interests in the profits, that no larger dividend 
should be declared than was recommended 
by the directors but that the co. in general 
meeting might declare a smaller dividend, Sc 
that no dividend should be payable except 
out of the co.*s profits or should carry interest 
against the co. 

Dividends were paid on the preference 
shares up to & including the year ending 
Mar. 81, 1930, but not for the years ending 
Miur* 81, 1031, Sc Mar. 31, 1932, or for the 
period from Apr. 1, 1932, to Sept. 30, 1932, 
the date of the resolution for winding up. 
Certain preference shareholders claimed to be 
paid, out of the assets available for distribu* 
tion, sums representing dividends on their 
shares for the period since Mar. 31, 1930, 

Sc /or otherwise to share in those assets in 
pdority to any repayment of capital to the 
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ordinary shareholders : — Held : on the true 
construction of the memorandum Sc co^ticles 
of association, the preference shareholders 
were entitled, in priority to the ordinary 
shareholders, to payment of arrears of fixed 
cumulative preferential dividend Sc to repay- 
ment of capital. — Be Walter Symons, Ltd., 
[1934] Oh. 808 ; 103 L. J. Oh. 138 ; 160 
L. T. 849 ; [1933] B. Sc 0. R. 237. 

6989. Add. Annoiaiiona : — Consd. OoUaroy Oo. v. 
Giffard, [1928] Oh. 144. FoUd. Be John Dry 
Steam Tugs, Ltd., [1932] 1 Ch. 694. Consd. 
Be Metcalfe (William) Sc Sons, Ltd., [1933] 
Ch. 142. 

6980a. .] — A co. issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capit^. 
By the arts, of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends Sc debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets: — Held: (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, Sc thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the primd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain. Sc the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Re Madame Tussaud k 
Sons, Ltd., [1927] 1 Oh. 657 ; 96 L. J. Oh. 
328 ; 137 L. T. 510 ; 43 T. L. R. 289 ; [1927] 
B. & 0. R. 112. 

S989b. .] — By the memorandum & arts. 

of assocn. of a co. it was provided that the 
preference shares should confer the right 
to a fixed cumulative dividend ** at a certain 
rate, “ & shall rank, both as regards dividends 
Sc capital, in priority to the ordinary shares.*’ 
By the arts, it was provided in the same terms 
as to the dividends, Sc that the preference 
shares should “ confer the right in a winding 
up to repayment of coital in priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends Sc capital, were delimited by the 
contract between them Sc the co., Sc they were 
entitled to no further rights ; nothing being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
OoLLABOY Oo., Ltd. v. Giffard, [1928] Oh. 
144; 97L.J. Oh. 09; 138 L. T. 321 ; [1927] 
B. Sc O. R. 217. 

AnnoUUionH : — H.F. Be. John Dry Stoara Tugs, Ltd., (1932, 

1 Oh. 591. Dbtd. Be Metcalfe (WUliam) & Sodb, Ltd.] 
[1033] Oh. 142. 

6989c. ,] — A co. was incorporated in 

1909 with a capital of £26,000, divided 
equaOy into preference Sc ordinary shares of 
£10 each, a small proportion of which only 
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were fully paid. Under clause 6 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 5 per cent, per annum 
on their paid up capital, &, after payment of 
6 per cent, on the ordinary shares to an 
additional one-half per cent, for each 1 per 
cent, in excess of 5 per cent, paid on the 
ordina^ shares, & (2) to priority in the event 
of a winding up both as to the ciimulative 
dividend & return of capital. 

In 1929, the co. went into voluntary 
liquidation, & after payment of all debts 
& return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 : — Held : 
on a summons taken out by the liquidator, 
there being nothing in the ajpticles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they wore entitled 
to rank pari passu with the ordinary share- 
holders in such distribution. — Re John Dry 
Steam Tugs, Ltd., [1932] 1 Oh. 694 ; 101 
L.J.Ch.271; U7L.T.493; [1931] B. &C. R. 
167. 

6Q89d. — L. .] — A CO. incorporated in 1897 

with a capital of £24,000 divided into pre- 
ference &> ordinarv shares of £10 each, in 
1928 passed a resolution for voluntary wind- 
ing-up, having previously entered into a 
contract to sell the bulk of its business to 
another co. At the date of the commence- 
ment of the winding-up 800 preference & 
1,400 ordinary shares had been issued fully 

E aid. Preference dividends had been regu- 
irly paid, but since 1918 the profits had 
been insufhcient to allow of any declaration 
or payment of dividend on the ordinary shares. 

By clause 6 of the co.’s memorandum of 
assocn. it was provided that the preference 
shares should confer the right to a fixed 
cumulative dividend of 6 per cent, per 
annum on the capital paid up thereon, & 
should rank as to capital as well as dividends 
in priority to the other shares present & 
future. Art. 12 of the articles of assocn. pro- 
vided that the initial capital should be 
divided into 1,000 preference shares of £10 
each & 1,400 ordinary shares of £10 each, 
& that the preference shares should confer 
the right to a fixed cumulative dividend at 
the rate of £6 per cent, per annum, & the 
right in a winding-up to payment of capital 
in priority to all other shares. After pay- 
ment oft of debentures & all other liabilities 
& repayment of the paid-up capital to the 
shareholders, there remained surplus assets 
available for distribution to the value of 
£21,000, the bulk of which represented accu- 
mulated profits : — Held : the memorandum 
articles could not be construed as either 
expressly or impliedly depriving the pre- 
ference shareholders of their right as con- 
tributories to share in the distribution of 
these surplus assets pari passu with the 
ordinary shareholders. — Re Metcalfe (Wil- 
liam) & Sons, Ltd., [1938] Ch. 142 ; 102 


L. J. Oh. 121 ; 148 L. T. 82 ; 49 T. L. R. 
23 ; [1933] B. & C. B. 36, 0. A. 

6991. Add. Annotation : — Reid. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd,, [1932] 
1 Ch. 178. 

7001. Add. Annotations : — Dlstd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Held. Be 
Stanton, [1928] 1 K. B. 464. 

7007a. Secured creditor — Debenture 

holder.] — The holder of a debenture issued by 
a CO. in 1930, & which was in voluntary 
liquidation under an extraordinary resolution 
passed on Dec. 23, 1935, made an application 
to the ct. under 1929 Act, s. 262, for a declara- 
tion that upon the true construction of his 
debenture the co. had charged with repay- 
ment to the debenture holder of the sum 
thereby secured all stock as therein defined, 
which was in the possession of the co. on 
Dec. 23, 1936, the date of the appointment 
by the debenture holder of a receiver & 
manager of the property thereby charged & 
aU the machinery « loose plant which was 
at that date the property of the co. He 
further applied for an order that the 
liquidators should pay to him or to the 
. receiver the proceeds realised by the sale 
of the said stock, machinery & plant. The 
debenture, which was dated Aug. 26, 1930, 
provided, inter alia : “ The co. hereby 

charges with the said payments by way of 
fioatmg charge, first, all stock in the posses- 
sion of the CO. which has been purchased, 
acquired or appropriated by the co. for the 
purpose of executing orders obtained by the 
co., for the delivery of piece goods to [the 
debenture holder] . . . «, secondly, all the 
machinery & the loose plant of the co.” 
The re^trar dismissed the summons upon the 
ground that the debenture holder was not a 
creditor within sect. 262. The liquidators 
contended that the property charged by the 
debenture was confined to property in the 
ossession of the co. on Aug. 26, 1930, the 
ate of the debenture: — Held: (1) the 
debenture holder, although a secured creditor, 
was a creditor within 1929 Act, s. 262, & 
was entitled to make the application ; (2) the 
property charged by the debenture included 
all property of the kinds described therein 
in the possession of the co. on Dec. 23, 1936. — 
Re Priestman (Alfred) Co. (1929), Ltd., 
[1936] 2 All E. R. 1340 ; 80 Sol. Jo. 720. 

7014a. Validity of windlng-up order In ques- 

tion.] — The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Re Empire Builders, Ltd., 
Be Transvaal United Trust Finance 
Co., Ltd. (1919), 88 L. J. Oh. 469; 121 
L. T. 238 ; 63 Sol. Jo. 608. 

7022. Add. Annotation : — Refd. Craven v. Black- 
pool Greyhound Stadium & Racecourse; Ltd., 
[1936] 3 AU E. R. 613. 

7022a. Appeal from Uquldator’s decision proper 

procedure.} — A director of a limited co., 
which went into voluntary liquidation, put 

prosecuted to Judipaent before the 
resolution for liquiaation was passed, 
tho CO. asked that the prooeedii^ in 
the action should be stayed. — Hdd: 
the action should not be stayed. Page 
r. COICMONWEALTH LIFE ASSURANCE 
Society, Ltd. (1936), 36 S. R.N. S. W. 
85 ; 53 N. S. W. W. N. 21.— AUS. 


PART III. SECT. 37. SUB-SECT. 10. 

• i. To gim direcHons lo liqictdotor 

— WhcA guestions may be ndnniUtd ,] — 
I2«Hamii.ton & CJo.. Ltd. (in Liquida- 
tion), [1928] N. 2. L. R. 419,— N.Z. 

PART III. SECT. 37, SUB-SECT. 11.— 
C. 

sm. When stay ordered — AcHcn for 


malicious prosecution.} — P, commenced 
an action against deft. co. for malicious 
prosecution. Before the action could 
come on for hearing the co. went into 
voluntary liquidation. Thereafter, on 
the ground that no claim based purely 
on tort could be proved for in the 
liquidation of a co. unless it had been 
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in a proof in the liquidation in respect of 
arreaxs of salary & damages for dismissal. 
The liquidator allowed the proof. The 
director being dissatisfied with the amount 
awarded to him brought an action for 
damages against the co. in the King’s Bench 
Division. The co. applied for a stay of the 
action on the ground that the director, if 
dissatisfied with the liquidator’s decision, 
should appeal to a judge in the Ch. Div. 
The judge refused to stay the action. The co. 
appealed: — Held: (1) a creditor who has 
selected one method of having his claim 
adjudicated upon, which gives him the right 
to question the decision, ought not then to 
be in a position to select another method of 
adjudication ; (2) in any event a decision 
in the action would have no result, as the 
liquidator’s adjudication, until reversed by a 
judge in the Ch. Div. ; (3) the action ought 
to be stayed. — Craven v, Blackpool Grey- 
hound Stadium & Racecourse, Ltd., [1936] 
3 AU E. R. 513 ; 81 Sol. Jo. 14, C. A. 

7034. For the paragraph in the original volume 
substitute the following paragraph : — 

Judgment after winding up— Right of com- 
pany to recover money from third party based 
on company*s liability to Judgment creditor — 
No ground for not staying execution.] — The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co ’a name, upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages f ’r having 
wrongfully facilitated the commission of the 
above fraud, &; for having thereby rencl^^red 
the co. liable on the bills. The judgment 
creditors in the first action then sought i>o 
attach under a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the gai’nishee 
proceedings : — Held : where a judgment is 
recovered against a co. which is In voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co ’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule. — ^Anglo-Baltio & Mediter- 
ranean Bank v. Barber & Co., [1924] 2 
K. B. 410 ; 93 L. J. K. B. 1135 ; 132 L. T. 1 ; 
[1924] B. &: 0. R. 224, 0. A. 

Annotation : — Consd. Gerard v. Worth of Paris, Ltd., [19361 
2 AU E. R. 905. 


7036. After this case add ; — 

.] — SeCt now, 1929 Act, s. 268. 

7037a. Bank account In name of liquida- 

tor.] — A CO. went into liquidation under a 
resolution for a member’s voluntary winding 
up. The liquidator summarily discharged its 
manageress, who sued the co. for wrongful 
dismissal & obtained judgment in default of 
defence. She applied for a garnishee order 
on a bank account in the name of the licmi- 
dator. There was no evidence of any other 
claims on the co. The master refused to 
make the order absolute, but the judge in 
chambers reversed his decision. The liqui- 
dator appealed: — Held: (1) this being a 
members’ voluntary winding up, it must be 
taken that the co. was solvent, as there was 
no evidence to the contrary. There was 
therefore no question of all creditors being 
paid in full & the ct. might properly refuse 
to exercise its discretion to stay an execution, 
make the garnishoc} order absolute ; (2) the 
fact that the accoimt was in the name of the 
liquidator was immaterial ; (3) the liquida- 
tion did not in the circumstances dissolve 
the employee’s existing contract with the co. 
— Gerard v. Worth op Paris, Ltd., [1936] 
2 All E. R. 906 ; 80 Sol. Jo. 633, 0. A. 

7042. Add. Annotation Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

7043a. Preferential debts exceeding 

assets.]— Rc South Rhondda Colliery Co. 
(1898), Ltd., [1928] W. N. 126. 

7043b. Landlords directors of company.] 

— Two directors of a co. wore also the land- 
lords of premises occupied by the co. Rent 
was 6i years in arrear. The landlords levied 
a distress upon the goods of the co., but the 
distress hod not been completed when the 
CO. passed a resolution for a voluntary 
winding up. The liquidator sought to pre- 
vent the completion of the distress : — Held : 
in the circumstances it was inequitable that 
the landlords should complete their distress. 
They should be allowed to proceed with the 
distress only to the extent necessary to meet 
two years’ arrears of rent due, a figure based 
upon the sum which might have been allowed 
to accrue due, by a landlord who was not also 
a director of the co.— Ec Winterbottom 
(Leeds), Ltd., [1937] 2 Ail E. R. 232 ; 81 
Sol. Jo. 377. 

7()44a, .1 — Be National Stores, Ltd. 

(1898), 42 Sol. Jo. 740. 

7051. After this case add : — 

.] — See^ nowt 1920 Act, 

B. 234 (1). 

7056. Add. Annotations :—AT^ld. Be Walker’s 
Settlement, Royal Exchange Assurance v. 
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q i. Uncompleted by sale .] — 

Where a co. Is beinfir wound up volun- 
tarily, the general practice of the ct. Is 
to giant an order staying execution of 
decrees against the co., except in very 
special circumstances. 

A distinction must be drawn be- 
tween a sebrare under an English writ 
of ft. fa. & an attachment under Indian 
law. An attachment, which has not 
yet been completed by sale, cannot be 
treated as if the execution had been 
completed before the commencement 
of the winding-up without statutory 
provision to that effect analogous to 


le provisions of sect. 268 of English 
08 . Act, 1929.— Re IUjb^i Ick 
AOTORY, Ltd., I. L. B.. [1937] I Cal. 
32.— IND. 

tp. Power of covrt to ord^ 

In^an Companies Jc/, 1913. 
216.1— Re Sri Yooashbam Phar* 
AOT, I/ro. (In LiqmDATioN), Re 
[OHAN Lal Mbhta (1927), I. L. R. 
9 All. 482.— WD. 

ART 111. SECT. 87, SUB-SECT. 11.— 
E. 

sq. Order refedirvo scheme — Appeal.} 
-An api>eal lies from an order re- 
nting a scheme of re-organisati^ 
oth under sect. 202 of <3o8. Act 


(VII. of 1913) & clause 13 of the 
Letters Patent.— Dawbon v. Hor- 
MAflji : Baldwin v. Hormasji (1932), 
I. L. K. 10 Han. 438.— IND. 


PART III. SECT. 37. SUB-SECT. 

18.— A. 

sr. Trustee under voting trust agreS’ 
mentr— Extent of powers of voting.]— 
A trustee under a voting trust agree- 
ment, the object of which is the re- 
organisation of the co., has no right 
to vote upon bye-laws terminating the 
trust agreement. — Re Firstbrook 
Boxes. Ltd.. llOSeilD.L.R. 92; O.B, 
15.— CAN. 
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Walker, [1936] Ch. 667. Consd. Be West 
Yorkshire Partial Amalgamation (Coal Mines) 
Scheme (1936), 163 L. T. 167. 

7064. Add, AnnotaUon : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 68. 

7074. Add, Annotations : — Consd. Agricultural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1926] Oh, 769. Refd. Re ^ts 
& Somerset Farmers, [1928] Oh. 809. 

7076. Add, Annotations : — Consd. Re Walker’s 
Settlement, Royal Exchange Assurance v. 
Walker, [1936] Oh. 567. Held. Wall r. 
Exchange Investment Oorpn., [1926] Oh. 
148. 

7082. Add, Annotation : — As to (1) Refd. Cotter v, 
National Union of Seamen, [1920] 2 Oh. 68. 

7088. Add, Annotation : — Consd. Agricultural 
Wholesale Soc. v, Biddulph k, District Agri- 
cultural Soc., [1926] Oh. 769. 

7102. Add. Citation 130 L. T. 256. 

7119a. 1929 Act, s. 155 — Power to acquire shares 
of dissentient shareholders — When court will 
order.]— 0. & Co., Ltd., made an offer to the 
shareh 9 lders in H. &Co., Ltd., to acquire their 
shares in the latter co. This offer was 
accepted by shareholders representing 99*62 

S er cent, of the total issued share capital of 
[. & Oo., Ltd. The balance of *38 per cent, 
consisted of 7,466 shares. Of these 4,666 
were acquired compulsorily under 1929 Act, 
s. 166, by 0. & Oo, without objection by the 
holders. The remaining 2,800 shares, repre- 
senting *14 per cent, of the issued sh^re 
capital of the oo., were the subject of this 
application under sect. 166 for an order that 
Tesps., 0. & Co., Ltd., were not entitled to 
acquire the shares of appcts. in H. & Co., 
Ltd. ; — Held : where not less than nine- 
tenths of the shareholders in the transferor 
oo. approve a scheme involving the transfer 
of the co.*s shares to a transferee oo., primd 
facie the offer must be taken to be a fair one, 
& the ct. will not “ order otherwise ” unless 
it is affirmatively established that, notwith- 
standing the views of a very largo majority 
of shareholders, the scheme is unfair. — Re 
Hoare & Oo., Ltd. (1933), 160 L. T. 374. 

7136a. Discretion of court,] — Re Eus- ; 

TAOB Miles Poods (1921), Ltd. (1934), 78 
Sol. Jo. 238. 

7165a. Exemption — Finance Act, 1927 (c. 10), 
5. 55 — Issue of shares in transferee company 
to holders of shares In existing company — 
Issue to nominees.] — A new co. was formed 
for the purpose of acquiring from the “ B.” 
co. its property & assets. An agreement for 
sale was entered into on Oct. 22, 1928, by 
which the “ B.” co. agreed to sell k the new 
co. agreed to ]^rchase all the undertaking k 
assets of the “ B,” co., the consideration being 
the allotment to the liquidator of the “ B.” 
oo. or his nominees of 600,000 preference 
shares of the new co. of £1 each fully paid 


k 8,600,000 ordinary shares of the new co. 
of Is. each fully paid. On Nov. 22, 1928, 
the appointment of the liquidator was con- 
firmed, k he adopted the agreement for sale. 
On Oct. 22 about 26 sh^holders in the 
“ B.” co. held the whole of the 120,000 shares 
in that co. On Nov. 22, 88,000 shares out 
of those 120,000 shares were held by the 
solrs. of the “ B.** co. as bare trustees for 
the transferors, who were, as to 45,500 shares, 
eight shareholders, & as te 42,500 shares, the 
urchaser of those shares from seven share- 
olders in the “ B.” co. Shares in the new 
oo, were allotted to the registered holders of 
11,200 shares of the '' B.” co. in respect of 
those shares. The holders of the remaining 
108,800 shares of the “ B.” co. requested the 
liquidator of the “ B.” co. to procure the 
allotment of the shares in the new co. to 
which they were entitled to persons other 
than themselves, k the shares were so allotted 
by the new co. In the case of a consider- 
able number of shares, exceeding 10 per 
cent, of the total consideration for sale to 
the new co. imder the agreement for sole, 

* they were allotted to persons who had 

* agreed to purchase either shares of the 

* “ B.” co. or shares of the new co. to which 
registered holders of shares in the “ B.” co. 
were entitled. As a consequence the first 
registered holders of shares in the new co. 
were to an extent far exceeding 10 per cent, 
of such shares, k far exceeding 10 per cent, 
of the total consideration for the sale, persons 
who were not holders of shares in the “ B.” 
CO. The Comrs. of Inland Revenue held 
that the agreement for sale was liable to 
ad valorem duty under Stamp Act, 1 891 
(o. 39), 8. 69 : — Held : the issue of sh^es to 
purchasers from, or other nominees of, holders 
of shares in the “ B.” oo. was not the issue 
of shares to holders of shares in the “ B.” 
co. within Finance Act, 1927 (c. 10), s. 65, 
k therefore the new co. were not entitled to 
exemption under that sect. — Brotbx Cellu- 
lose Fibres, Ltd. v. Inland Revenue 
OOMRS., [1933] 1 K, B. 158 ; 102 L. J, K. B. 
211 ; 148 L. T. 116. 

Annotations : — Refd. Murex, Ltd, v, I, R. Oomrs., [1933J 
1 K. B. 173 ; Re Walker’s Settlement, Royal Exchange 
Assurance v. Walker, [1935J Oh. 567. 

7166b. .]— The I. 0. I. co. 

were the holders of 79,900 shares of the P. 
CO., & two persons were each the holders of 
200 shares in the P. co. as the nominees of 
the I. 0. I. CO. The share capital of the 
P. CO. was divided into 87,500 shares. The 
I. 0. I. co. k their two nominees agreed to 
sell to the M. co. the 80,300 shares in the P. 
co., which they held in consideration of the 
allotment by the M. co. to the I. 0. I. co. 
or their nominees of 30,000 ordinary shares 
in the M. co. The agreement k subsequent 
transfers were executed as part of a ^heme 
for the amalgamation of the P. co. ® the 
M. CO. The I. 0. 1, co. k their two nominees 


PART III. SECT. 37, BUB-SBOT. 18.— 
B. <b). 

St. Whether member of old ootnponv.l 
— In 1917 a deed to carry into effect 
a scheme of liquidation was drawn 
up, but it was never In fact registered 
nor executed, although its terms were 
actually carried out. In that the great 
majority of shareholders In the oo. 
surrendered their shares k received 
others in exohazige. In 1924 oertain 


of these shareholders held a meeting 
k appointed two of their number as 
liquidators k attempted to assume the 
direotion of the liquidation : — Heid : 
the shareholders, who in 19n had 
relinquished their shares, accepting 
shares in the other cos. in exchange* 
had oeased to be either shareholders 
or oontributorles k had no right to 
take any part in the managj^ent of 
the oo.’s affairs. — ^H unter o. Duiodaa 
Dab (1924). 1. L. R. 48 All. 759.— IND. 
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PART 111. SECT. 87, SUB-SECT. 18.— 
E. (f). 

o. Add ** reved. 1 O. L. R. 480.” 
pi. On ooniraei — To pav commission,] 
— Bbthblo. Actoiiatio Totxubatobs, 
Ltd. (1927), 28 8. R. N. 8. W. 76; 
affd, 1 A. L. J. 386.— AUS. 

sv. On riphl of shareholder in old 
oompanv — To oonHnoefU asset realised 
after reconstrucHon ,] — ^Akdxbson v, 
NoB-WasT Motobs, 11929] 2 D. L. R. 
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executed three transfers by which they 
transferred to the M. co. three blocks of 
shares in the P. co. amounting in all to 
800,300 share^ in consideration of the allot- 
ment of the M. co. to the I. C. I. co. or their 
nominees of 30,000 ordinary shares in the 
M. co. Subsequently the M. co., in accord- 
ance with a previous request, allotted those 
30,000 shares to five nominees of the I. 0. I. 
co. The Oomrs. of Inland Revenue decided 
that the three transfers were liable to ad 
valorem duty under the heading “ Convey- 
ance or tranrfer on sale ** in the hHrst Sched. 
to the Stamp Act, 1891 (c. 69) : — Held : the 
issue of the 30,000 shares in the M. co. to 
the five nominees of the I. 0. I. co. was not 
the issue of shares to the holders of shares in 
the P. co. in exchange for shares held by 
them in the P. co. within Finance Act, 1927 
(c. 10), s. 55 (1) (c) (ii.), & therefore the con- 
ditions laid down in that sect, for exemption 
from duty did not exist ; although it was 
necessary to look at the surrounding circum- 
stances in order to see whether there was an 
amalgamation of two cos. or a reconstruction 
of a co. within meaning of sect. 65, yet in 
considering whobLier a particular instrument 
executed in purported performance of such 
amalgamation or reconstruction was subject 
to stamp duty, or whether it was exempt 
from duty, regard could only be had to the 
terms of that instrument. — Murex, Ltd. v. 
Inland Revenue Oojvirs., [1933] 1 K. B. 
173 ; 102 L. J. K. B. 219 ; 148 L. T. 164. 

Annotation : — Befd. Re Walker’s Settlement, Royal Ex- 
ohanfire Assurance v. Walker, (19851 Ch. 567. 

7168. Add, Annotation : — Refd. Russian English 

Bank v. Baring Bros. & Co., [1936] 1 AU R. Rc 
506. 

7159. Add, Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All E. R. 
505. 

7161. Add. Annotation : — Refd. Soc. Anon. 

Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 760. 

7168. Add. Annotation : — Retd. Morris v. Harris, 
[1927] A. 0. 262. 

7169. Add. Annotations : — Expld. & Dlstd. Re 

Wells, Swinburne -Hanham v. Howard, [1933] 
Oh. 29. Refd. Morris v. Harris, [1927] A. C. 
252 ; Re Katherine ot cie, Ltd., [1932] 1 Ch. 
70. 

After this case add: — See, now, 1929 Act, 
s. 296. 

7169a. Agreement to transfer land & equitable 
interest — ^Vesting order .] — Re 0. & H. Crich- 


ton (1921), Ltd., [1932] W. N. 208 ; 174 
L. T. Jo.. 306. 

7169b. Whether new trustee necessary — 

Trustee Act, 1925 (o. 19), s. 44, para. (11) (o), 
8. 61 (1), para, (ii) (c).] — Re 0. & H. Crich- 
ton (1921), Ltd., [1032] W. N. 208; 174 
L. T. Jo. 306. 

7169c. 1929 Act, s. 296 — Equity of redemption.] — 

In 1899 a limited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, & In 1913, the trustees having 
called in the mtge., the co. made default 
the trustees appointed a receiver. In 1916 
the co. was dissolved, the income of the 
property being at that time insufficient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustee claimed to be 
entitled to the property absolutely, & the 
Crown claimed tne equity of redemption as 
bona vacantia: — Held: (1) Cos. Act, 1929 
(c. 24), 8. 296, did not apply, as that sect, was 
not retrospective ; (2) after the disappearance 
of the legal entity which had had the right 
of redemption the Crown was entitled to the 
property as bona vacantia. — Re Wells, 
Swinburne-Hanham V. Howard, [1933] 
Ch. 29 ; 101 L. J. Ch. 346 ; 148 L. T. 5 ; 
48 T. L. R. 617, 0. A. 

7169d. Whether retrospective.] — Re Wells, 

Swinburnb-Hanham V, Howard, No. 7169c, 
ante. 

7174a. Mode of appUcatiou for order.] — 

(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury flolr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets . — Re Home & Colonial 
Insurance Co., Ltd. (1928), 44 T. L. R. 718. 

7176. Add. Annotation : — Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All E. K. 
605. 

7177a. Effect of.] — An order of the ct., 

declaring the di^olution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
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: 1 W. W. R. 804 

-CAN. 
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PART III. SECT. 87, SUB-SECT. 14,— 
B. 

sw. Avoidcmce— -Jurisdiction to order 
— For limited purpose 
CO. went Into voluntary liquidation. 
Sc was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the CO. in respect of excess profits 
doty. Sc a petition was pre^ted to 
the ot. by the oo. Sc the liquidator 
for an order declaring the dlssolntlM 
of the oo. to have been void, for the 
purpose of the exercise by the liquidate 
of authority to receive the paj^ent « 
to grant receipt therefor : — : it 
was incompetent under 1908 Act, 
8. 223, to declare the dissolution of a 


oo. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the purpose, 
& the ot. granted it as amended . — Re 
OHAMPDA.NT JUTB CO., LTD., [1924] 
S. C. 209.— SCOT. 


iz. Application more than two 

iora after disaolution.l—Kight years 
iter a oo. was dissolved by order 
[ the ot.. It wa? discovered that the 
quidator had not dealt with a feu 
sld by the oo. The superior Sc the 
quidator presented a petition crav- 
ig the et. to deolare the dissolution 
old. Sc to authorise the liquidator to 
rant a disposition of the fen ad 
erpetuam remaneniiam in favour of 
ie superior. The ct. refused the 
rder craved.— I4 aoDonald's(Lo|U)) 
URATOB, [1924] S. C. 163-4.— SOOT. 

91 


.] — X OO. was dis- 
solve for the purpose of reconstruc- 
tion after the liquidator had entered 
Into an agreement for the transfer ol 
the assets, tncludlng certain heritable 
property, to a new oo. The new ojj. 
entered Into possession of the heritable 
property, but did not obtain a con- 
veyance, Sc itself subsequently went 
Into liquidation. More than two years 
after £he dissolution of the old co., 
a petition was presented t-o the ot, by 
the liquidators of both cob. praying 
the ot. to declare the dissolution of the 
old co. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property In the new oo. 
The ct. ^e^lsed the order craved. — 
FOBTH SHTPBRkaKlNG CJO., LTD., PBTI- 
TIONKB8, 119241 8. O. 489-90.— SCOT. 
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the dissolution & its avoidance. — Morris v, 
Harris, [1927] A. 0. 262 ; 96 L. J. Ch. 263 ; 
130 L. T. 687 ; [1927] B. & 0. B. 06, H. L. 

7208a. Charges of fraud on public.] — Where 
charges have been made against a co. of 
having committed frauds, not in any way 
connected with its promotion or formation, 
in its dealings with members of the outside 
public, not being dealings with shareholders 
as regards their membership in the co., the 
desirability of Investigating such ch^ges 
under a compulsory winding up is not a 
CTound for saying that creditors will be 
prejudiced by a voluntary winding-up ** 
within sect. 146 of 1802 Act. — Be Medicai. 
Battery Oo., [1894] 1 Oh. 444 ; 63 L. J. Oh. 
189 ; 69 L. T. 799 ; 42 W. B. 191 ; 38 
Sol. Jo. 81 ; 1 Mans. 104 ; 8 B. 46. 

7269. Add. Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927). 44 T. L. B. 70. 

7290. For existing citation read following para- 
graph & citations & anno. : — 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualifications required of a creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
. under an agreement entered into after it has 
gone into voluntary liquidation is no ground 
for a petition for a supervision order, although 
•the voluntary liquidation & the agreement 
formed parts of one scher e. — Re Bank op 
South Australia, [1894] 3 Ch. 722 ; 64 
L. J. Oh. 44; 43 W. B. 299. 

AnnoUiiion : — Dbtd. Be Bank of South Australia, [1805] 
1 Ch. 678. 

7368. Add, Annotation : — Refd. Re Beni-Falkai 
Mining Co., [1934] Oh. 400. 

7370. Add. Annotation : — Refd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

7371a. Scheme Involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — Be Odhams Press, Ltd., 
[1926] W. N. 10. 

7372. Add. Annotation : — Refd. Re Garner Motors, 
Ltd., [1937] 1 All E. K. 071. 


7878. Add. Annotation: — Consd. Re VocaJion 
(Foreign), Ltd. (1932), 48 T. L. B. 626. 

7873a. Arrangement between creditors & voluntary 
company ** about to be wound up ” — Meaning 
of.]— Held; (1) 1929 Act, s. 261 (l),appUe8 
only to an arrangement entered into dming 
a voluntary winding-up or shortly before the 
passing of a resolution for a voluntary winding 
up ; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an ** arrangement ** within the sect. 

Qu. : whether the word “ arrangement ** 
in the sect, is intended to include a com- 
promise. — Re Contal Badio, Ltd., [1932] 
2 Ch. 66 ; 101 L. J. Ch. 377 ; 148 L. T. 109 ; 
48 T. L. B. 458 ; 76 Sol. Jo. 359 ; [1931] 
B. & 0. B. 256. 

7878b. Whether compromise included.]— 

Re OoNTAL Radio, Ltd., No. 7373a, ante. 

7873c. Circulars — Sufficiency of.] — Be Dorman* 
Long & Co., Ltd., Re South Durham Steel 
& Iron Co., Ltd., No. 7377a, poet. 

7373d. Duty of court to scrutinise.] — 

Re Dorman, Long & Co., Ltd., Re South 
Durham Steel & Iron Co., Ltd., No. 7377a, 

* post. 

7374a. .] — Re Star Tea Company (1930), 69 

L. Jo. 80 ; 169 L. T. Jo. 101 ; [1930] W. N. 4. 

7377a. .] — In 1933, Dorman, Long & 

Co., Ltd., & South Durham Steel ifc Iron Co., 
Ltd. (hereinafter respectively called “ Dor- 
mans ” & “South Durham*^), provisionally 
agreed that Dormans should acquire South 
Durham’s undertaking & assets. Two 
schemes of arrangement were prepared, one 
between Dormans, its 5i per cent, debenture 
stockholders & its shareholders, & the other 
between South Durham & its debenture stock- 
holders & shareholders, each scheme being 
conditional on the ct.’s sanctioning the other 
before the end of 1933. On June 19, the 
ct. ordered that Dormans & South Durham 
should convene separate meetings of their 
interested debenture stockholders & of their 
classes of shareholders, to consider & if 


PART III. SECT. 37. SUB-SECT. 15. 
—A. (b) li. 

sf. Rule in India .] — Potitioner 
prayed that the Pooplo’e Dank of 
Northern India bo wound up by the 
ct. It was ooritendod by counsel for 
the Bank that tho Dank should not 
bo compulsorily wound up by the ct., 
& that the opinion of the creditors & 
shareholders in meotlngr, which had 
been consistently in favour of the 
resent directors carrying: on the 
quidatlon. should be allowed to 
continue : — Held : tho rule generally 
applied in England, should not apply 
stnotly to India where limited lia- 
bility 008 . ore in their infancy & share- 
holders & creditors easily misled. 
While the opinions of shareholders & 
creditors ought to be taken into con- 
sideration these classes of persons in 
India at present require to be pro- 
tected against thomsolves. — Madan 
Qopal V. PKOPLES Bank of Northern 
India (1936), I. L. R. 16 Lah. 1029.— 
IND. 

PART III. SECT. 87. SUB-SECT. 15.— 
A. (b) lit. 

• 1. .] — HsM : in the absence 

of proof that creditors* rights or those 
of the oontribntorlee would be preju- 
diced by the voluntary winding up, 
applications for oompolsoxy winding up 


must bo dismissed. — Sanbar Chand v. 
Karai^i Oh and (1926), I. L. R. 6 Lah. 
340.— IND, 

PART III. SECT. 87, SUB-SECT. 16.— 

A. (0). 

sg. Handinff over of books by 
voluntary to compulsory liguidator — 
Lien of voluntary hguidator over books.) 
—Re Stookbridor & Co., Ltd., [1923] 
N, Z. L. R. 221.— N.Z. 

PART III. SECT. 89, SUB-SECT. 1.— B. 

I I Preferential treatment of 

creditor.] — Where a co. proposed a 
scheme of arrangement, under which 
a bank appeckred to be secured to the 
extent of 20«. in the pound : — Uehi : 
tho scheme was not one which, In view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction. — Laini^b dk Roubaix v. 
Glen Glove & Hosiery CJo., Ltd., 
(192«1 S. C. 91.— SCOT. 

f ii. Views of preference share- 

holders not represcnlOT.l— -<k). arrange- 
ment refused sanction as not fairly 
& accurately representing the views 
of the preference shareholders. — Be 
Langley^b, Ltd., [1938] O. R. 123. — 
CAN. 

f iil. Proxies invalid.} — Com- 

promise or arrangement between oo. 

92 


& its shareholders refused sanction 
because of (inter alia) invalidity of 
proxies. — Re National Grocers Co., 
Ltd., [1938] O. R. 142.— CAN. 

It. What court must consider.]— On an 
application to semotion a scheme of 
arrangement it is the duty of the judge 
to ascertain whether all statutory 
requirements have been complied 
with, & whether it is fair & reasonable. 
— Re Dairy Corpn. of Canada, Ltd., 
[1934] O. R. 430 ; 3 D, L. R. 347.— 
GAN. 

■w. .] — Held : It could not be 

found that the proposed plan of 
reorganisation & resolutions were 
Incapable of being for the benefit of 
the co. or such that no reasonable men 
could consider them for the benefit 
of the CO. ; & therefore It could not be 
held that, if the majority shareholders 
should vote for such plan of reorganisa- 
tion or resolutions, they would be 
abusing their powers & depriving the 
minority of their rights. Therefore, 
pltf. was not entitled to have an 
injunction restraining the co. from 
approving such plan of reormnieatlon 
or passing the resolutions on the ground 
of oppressiveness or an abuse of their 
owers by the majority shareholders. — 
ARR V. British Columbia Nickel 
Mines, Ltd. (No. 2), [1937] 3 W. W. R. 
61.— CAN. 
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thought ht approve the respective sohemes, 
by letter enclosing a print of the scheme & 
a proxy in the form settled in chambers. 

On June 30, a circular signed by South Dur- 
ham*s secretary, a notice of the iheetinga, & 
forms of proxy settled in chambers, were sent 
to South Durham’s debenture stockholders & 
shareholders. The circular stated {inter alia) 
that a revaluation of South Durham’s assets 
had been made by its auditors & confirmed 
by two named gentlemen. The forms of 
proxy purported to appoint a certain person 
as proxy, leaving the donor of the proxy to 
write “ for ” or “ against ” before the words 
“ the scheme.” The meetings were to be 
held on July 19, & a note at the foot of the 
proxy stated that the proxy must be lodged 
not later than noon on July 16. On July 3 
a circular signed by Dormans’ secretary, 
notices of the meetings ordered by the ct. of 
its debenture stockholders & shareholders, 
proxies in the form settled in Chambers, & 
voting cards, were sent to Dormans’ debenture 
stockholders & shareholders. The circular 
stated (inter alia) that the whole of Dormans’ 
assets had been revalued upon the basis of 
their earning power & that the revaluation 
had been confirmed by two named gentlemen. 
These were the gentlemen who had confirmed 
the revaluation of South Durham’s assets. 
The circular stated also that the trustees for 
the stockholders, after careful investigation, 
recommended the scheme for the stockholders’ 
approval. It did not state the figures arrived 
at in the revaluation, nor did it state that, 
as was the fact, the trustees for the stc»ck- 
holders, who were a bank which had financed 
Dormans, stood to benefit by the echome. 
The forms of proxy were substantially trie 
same as those sent out with South Durham’s 
circular, the date of the meetings being 
July 27, & the proxies being required to be 
lodged not later that 6 p.m. on July 26. 
Along the side of each voting card was 
written in red ink ” If you are voting as 
proxy for other holder(s), please write the 
name of holder(s) on the back of this card.” 
July 3 & July 10, H., a Shareholder in South 
Durham, wrote to its shareholders criticising 
the scheme & asking them not to sign proxies 
in favour of it but to sign proxies against it 
which he enclosed with his second letter. 

At South Durham’s meetings H.’s proxies 
were rejected os being in a form different 
from that settled in Chambers, & certain 
proxies also were rejected as having been 
lodged after the time fixed for lodgmg proxies. 
The chairman reported that, if H.’s proxies 
were excluded, the scheme would be carried 
by the requisite statutory majority, & that 
if they were admitted there would be a 
majority in number, but not the three- 
fourths’ majority in value, in favour of the 
scheme. On July 19, a conunittee of j 
debenture stockholders in Dormans who 
opposed the scheme, among whom was L., 1 

sent a circular to about half the total number 
of holders of £200 or more 6i per cent, 
debenture stock, asking them to vote against 
it. Man^ replied that they wished to revoke ^ 
the proxies they had lodged & vote against 
the scheme, but feared that it would be too ^ 
late. At the meeting of Dormans’ debenture 
stockholders, voting cards with the red ink 
sidenote on them were handed to those 
attending. So the ohaiiman asked that they 
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would record their votes on them. At the 
meeting certain proxies were rejected on 
the ground that they had been lodged after 
the time fixed for lodging proxies. The 
chairman reported that at all of Dormans’ 
meetings resolutions approving the scheme 
without modification were passed. Petitions 
asking for the ct.’s sanction to the respective 
schemes came on for hearing on Nov. 22, 
Dormans’ petition being opposed by the 
debenture stockholders, of whose committee 
L. was a member, & South Durham’s by H. 
On the hearing of Dormans’ petition L. 
stated in an affidavit that he had no instruc- 
tions with his voting card, that by request 
he (L.) took a vote by show of hands on the 
chairman’s refusing to do so & declared the 
resolution approving the scheme lost, So that 
the chairman loft the room. The chairman 
gave evidence denying that he loft the meet- 
ing before the vote was taken So another 
witness denied that the statements in L.’s 
affidavit about the meeting were accurate. 
The confirmation of the schemes by the ct. 
was sought under 1929 Act, sects. 163 & 154r, 
sects, giving power to compromise with 
creditors So members So providing for facilitat- 
ing reconstruction &; amalgamation of cos. : — 
Held: (1) in determining whether a com- 
promise or arrangemenb should be sanctioned, 
the ct. must bo satisfied that the resolutions 
in favour of it are passed by the statutory 
majority in value & number, in accordance 
with 1929 Act, sect. 163 (2), So that the pro- 
posal is such as intelligent & honest members 
of the classes concerned, acting in respect 
of their own interests, would approve ; 
(2) 1929 Act, sect. 153, gives a general right 
to vote by proxy, using any proper form of 
proxy, So the proxies need not be sent to the 
co.’s ofiices before the meeting ; (3) directors 
who, pursuant to the ct.’s order, receive 
proxies for or against a scheme, must use 
them ; (4) it is the ct/s duty carefully to 
scrutinise complicated schemes &, in the 
circumstances, Dormans’ circular was in- 
sufficient, So misleading in its reference to 
the approval of the scheme by the trustees 
for the stockholders, So should have stated 
the amount of the revaluation ; (6) the 

description in South Durham’s circular of the 
auditors’ report as if it were a valuation of 
South Durham’s assets was justified only if 
the report was prepared solely in order to 
ascertain the relative values of the assets 
of Dormans So South Durham, the opinions 
of South Durham’s board were justified on 
an optimistic view. So the board had acted 
reasonably So in the best interests of those 
concerned. — Re Dokman, Long So Co., IjTD., 
Re South Durham Steel So Iron Co., Dm., 
[1934] Ch. 635 ; 103 L. J. Ch. 316 ; 161 L. T. 
347 ; 78 Sol. Jo. 12. 

Annotation : — OenoraUy, Beld. Be Imperial Chemical In- 
dustries, Ltd., tlOSelOh. 587. 

7882a. Scheme Involving reduction, reorgani- 

sation Si Increase of capital.] — Re Walters 
(Stephen) So Sons, Ltd., No. 839a, ajiie. 

7885. Add, Annotation : — Held. Re Oceanic Steam 
Navigation Co., [1938] 3 All E. R. 740. 

Scheme ultra vires, J — An insolvent 

CO. asked the ct., in the exercise of its juris- 
diction under Cos. Act, 1929 (c. 23), ss. 163, 
154, to sanction a scheme whereby its whole 
undertaking would be transferred to a 
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realisation co., all the shares of which were 
to be allotted to creditors of the co. As the 
memorandum of assocn. of the co. did not 
give the co. as a going concern power to sell or 
transfer its undertaking, objection was taken 
that the scheme was uUra vires the co. 
Objection was also taken on the ground that 
the scheme could not possibly benefit the 
shareholders, & that, therefore, the directors 
ought not to call in aid the machinery of 
sect. 163 for the benefit of the creditors with- 
out the creditors conceding some benefit to 
the shareholders. The scheme had been 
approved as required by the section : — 
Held : (1) in the absence of such a power in 
the memorandum, the scheme was ultra vires 
the co., &- the ct. had no power to sanction the 
same under Cos. Act, 1929 (c. 23), ss. 163, 
164 ; (2) as the jurisdiction under sect. 163 
had been constantly exercised without regard 
to the interests of shareholders or classes of 
creditors having no interest in the assets of 
the co., no effect could be given to the second 
objection. — Rc Oceanic Steam Na\ugation 
Co., I/TD., [1938] 3 All E. K. 740 ; 159 L. T. 
157 ; 54 T. L. Ji. 1100 ; 82 Sol. Jo. 640. 

7385b. 'Discretion of court as to acquisition of* 
shares of dissentient shareholders— Term:^ 
must be adequate & reasonable.]— Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Oos. Act, 1929 (c. 23), 

• e. 165, the ct. has power to determine the 
terms upon which the sb :.rea of shareholders 
who have dissented from the Scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 
offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just. — Re Castner- 
Kellner Alkali Oo., Ltd., [1980] 2 Oh. 
340 ; 09 L. J. Oh. 463 ; 144 L. T. 26 ; 46 
T. L. R. 602. 


7301. Add, Annotation : — Rcfd. James Smith & 
Sons (Norwood), Ltd. v, Goodman, [1936] 
Oh. 210. 

7a98a. Acquisition of shares of — Discretion 

of cohrt .] — Re Castnbr-Kbllnbr Alkali 
Co., Ltd., No. 7386a, ante. 

7402. Add. Annotations : — As to (2) Consd. Re 
Dorman, Long & Co., Re South Durham 
Steel & Iron Co., [1934] Oh. 636. Refd. Re 
Imperial Chemical Industries, Ltd., [1936] 
Oh. 687. 

7404a. Different classes of creditors— Meaning 

of*] — By sect. 2 of the Joint Stock Oos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & “ the creditors of 
such co., or any class of such creditors,” the 
ct. may order that a meeting of ” such 
creditors or class of creditors ” shall be sum- 
moned, & if a majoritj^ in number, repre- 
senting three-fourths in value of ” such 
creditors or class of creditors,” agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be binding on ” all such 
creditors or class of creditors, as the case 
may be/* & also on the liquidator & con- 
tHbutories of the co. The persons summoned 
to the meeting under the above sect, were 
the policy-holders of the oo., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured : — Held : the insured 
persons whose policies had maturod formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft, of his claim against 
pltfs. — Sovereign Life Assitrancb Oo. v. 
Dodd, [1892] 2 Q. B. 673 ; 62 L. J. Q. B. 
19 ; 67 L. T. 396 ; 41 W. R. 4 ; 8 T. L. R. 
684 ; 36 Sol. Jo. 644 ; 4 R. 17, 0. A. 

7404b. Objections to — Should be taken on petition 
for sanction.] — In proceedings under 1929 
Act, sect. 163, for the sanction by the ct. of 
a compromise or arrangement between a 


PART ill. B£0T. 39, SUB-SECT. 1.— D. 

7887 ii. .J — The ot. refused to 

approve ot a sohome ot arraoffemeiit 
proposed by the Insolvent debtor, 
an Inoorporated oo., & accepted by a 
majority of Its creditors, whereby the 
preterrod 6c secured creditors were to 
be paid by debtor, 8c the unsecured 
oreditors paid in full by the allotment 
& issue to them of fully paid-up pre- 
ference shares in the debtor oo. or in 
a new oo. to be Incorporated. The 
scheme was not one wfcdoh should be 
forced upon an unwilling creditor. — 
Be Lindners, Ltd. (1021), 64 D. L. R. 
717 : 61 O. L. R. 118 ; 2 O. B. R. 49.— 
CAN. 

PART in. SECT. 39, SUB-SECTT. 1.— E. 

at. Objciit of echeme — Clari/UxUion of 
The existence of reason- 
able doubts as to the rightB of ahaie- 
holders under the memorandum of 
assoon. of a oo. is a grotmd worrantlnff 
the ot. in sanctioning a scheme of 
arrangement the effect ot which Is to 
remove those doubts. 

A limiled oo. oonsifited of three 
olasses of shareholders, viz. A., B. 
8c O., whose respeeUve rights were 
determined by clause 6 ot the memo- 
randum of assocn. Queations having 
arisen as to the ri^ts of A. lAisxe- 
holders under olaose 6, the eo. pNpMd 


a scheme of arrangement by which 
clause 6 was to be replaced by a new 
clause, the effect of which was to 
determine exactly the rights of the A. 
shareholders : — Held : as the proposed 
Hoheme was ouo which would oommend 
itself to a reasonable business man. 
It would receive the sanction of the ot. 

(8) The unsuccessful objector then 
moved that the co. should be foimd 
liable for his expenses, on the ground 
that dissentient shareholders should 
not be discouraged from bringing to 
the notioe of the ct. considerations 
which might reasonably influence the 
ct. In arriving at a right decision. The 
ot. refused this motion, but, on con- 
sent of petitioners, found no expenses 
due to or by either party in connection 
with the disousaion on the objector’s 
note. — Edinburgh Railway Access 
& Property Oo. v, Soottish Metro- 
politan Assurance Co., 119321 S. 0. 
2.-HiCOT. 


PART III. SECT. 89, SUB-SECT. 1.— 
F. (a), 

7399 il. .] — ^Where a 

bank, boinf a secured orator, im- 
propimy voted with the unsoeured 
oreditors Held .* in the absence of 
the bank as a voting creditor, the 
neoessary three-fourths In value would 
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not Lave been obtained, & the pro- 
cedure had not oompllod with 1908 
Act, s. 120(2). — Lainiere de Roubaix 
V. Glen Glove & Hosiery Co., Ltd., 
[1926] S. C. 91.— SCOT. 

o i. Majority necessary .] — 

Under sect. 122 (2) of Oos. Act, 1934, 
which provides for the sanctioning of a 
proposed compromise or arrangement 
between a co. & its shareholders, the 
number of shareholders present in 
person or by proxy at the meeting & 
voting in favour of the arrangement 
must be three -fourths ot the total 
number of shares of each class, not 
merely three-fourths of each class 
voting at the meeting unless the latter 
amounts to three-fourtha of the total 
of the shares of each class of share- 
holders . — Re Western Grocers, Ltd., 
11936] 2 W. W. R. 81 ; 2 D. L. R. 
782 ; on appeal, [19361 3 W. W. R. 334. 
4 D. L. R. 816.— CAN. 


o U. 

Cos. Act, 1934 


-Sect. 122 (2) of 


is satisfled if share- 
holders holding three-fourths of the 
shares of each class held by share- 
holders present in person or by proxy 
at the meeting approve the proposed 
scheme ; shareholders not present or 
represented by proxy should be dis- 
regarded. — Re PRO\^NCIAL Apart- 
ments, Ltd., [1936] 3 W. W. R. 327.— 
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CO. Sc its creditors, or any class of them, 
Bvb;, J., said that the responsibility for 
determining what creditors are to be sum- 
moned to any meeting, as constituting a class, 
is the appct.’s, & if the meetings are incor- 
rectly convened or constituted, or an objec- 
tion is taken to the presence of any particular 
creditors as having interests competing with 
the others, the objection must be taken on 
the hearing of the petition for sanction, & 
the appct. must take the risk of having it 
dismissed. — ^Practice Note, [1934] W. N. 
142 ; 178 L. J. Jo. 28. 

7407a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices : — Held : the meetings 
had in substance been held in manner pre- 
scribed, & the ot. would not insist on further 
meetings being convened. — Re Anglo- 
Spanish Tartar Refineries, I/td. (1924), 
68 Sol. Jo. 738. 

7408. Add. Annotaiion : — Consd. Re Dorman, 
Long & Co., Re South Durham Steel & Iron 
Co., [1934] Ch. 635. 

7409. Add. Annotation : — Consd. Re Dorman, Long 
& Co., Re South Durham Steel & Iron Co., 
[1934] Ch. 035. 

7409a. .] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vot-e for me 
& in my name [ ] the said scheme either 

with or without modification as my proxv 
may approve,*^ So contains opposite the blank 
a marginal note as follows : “If for, insert 
* for,* if against, insert ‘ against,’ So strike 
out the words after ‘ scheme ’ So initial altera- 
tions.” Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate. So had in fact 
acquired debentures from their ceaiuia que 
trust at inadequate prices. So not in their 
own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, So whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees is controlled by the same rules, sub- 
jected to the same restrictions, & measured 
by the same standards as are applied to other 
fiduciary agents (Eve, J.). — Re Magadi 
Soda Co., Ltd. (1925), 94 L. J. Oh. 217 ; 41 
T. L. B. 297; 69 Sol. Jo. 366 ; [1925] 
B. So 0. B. 70. 

ArmotaHon : — As to (1) Consd. Re Dorman, Long & Ck)., Re 
South Durham Steel & Iron Co., [1934] Ch. 635 


7409b. .] — Re Dorman, Long So Oo., Ltd., 

Re South Durham Steel So Iron Oo., Ltd., 
No. 7377a, arUe. 

7409c. .] — At a meeting to consider a scheme 

of arrangement a number of shareholders had 
appointed proxies “ to act for me at the 
meeting . . . for the purpose of considering 
&, if thought fit, approving, with or without 
modification, the proposed scheme of arrange- 
ment ... So at such meeting or at any 
adjournment thereof to vote for mo So in 
my name ” either for or against the scheme. 
At the meeting a shareholder moved an 
amendment to the resolution approving the 
scheme that the consideration of the scheme 
should bo deferred until after the publica- 
tion of the accounts for the year. Upon a 
show of hands there was a majority in favour 
of the amendment, but the chairman de- 
manded a poll, So using the proxies given to 
him, secured a majority to defeat the amend- 
ment : — Held : the form of proxy did not 
restrict the holder of the proxy, so far as 
voting was concerned, to voting either for 
or against the scheme of arrangement, & 
the chairman was entitled to use the proxies 
which ho held to vote upon the amendment. — 
Re Waxed DAPEiia, Ltd., [1937] 2 All B. H. 
481 ; 156 L. T. 462 : 53 T. L. U. 670 ; 81 
Sol. Jo. 397, 0. A. 

7410. Add. Annotations : — to (2) Consd. Re 
Dorman, Long So Co. , Re South Durham Steel 
& Iron Co., [1934] Ch. 635. Refd. Re Imperial 
Chemical Industries, Ltd., [1936] Ch. 587. 

7411a. Duty of directors to use.]~-Rc Dorman, 
Long So Co., Ltd., Re Souiti Durham Steel 
So Iron Co., Ltd., No. 7377a, ante. 

7412. Add. Annotaiion Retd. Torrens v. I. B. 
Comrs. (1933), 18 Tax Oas. 262. 

7415a. Release of Joint debtor — Other joint debtors 
not released.] — -Although an accord So satis- 
faction between a creditor So one of several 
joint So several debtors discharges the other 
joint So several debtors unless it appears fr<-)m 
the terms of agie‘ement or the surrounding 
circumstances tliat tlie creditor intended to 
i*eserve his riglit against tlieui, yet when the 
debt of one of th('. joint So several debtors, 
being a co., is releiised by a scliome of arrange- 
ment in the liquidation of that oo., that 
scheme does not release thcj other debtors. 
The scheme has a statutory operation So is 
quite different from an agreemfmt signed by 
the parties, So it is not necessary for the 
scheme to reserve the rights of those debtors. 
— Re Garner’s Motors, Ltd., [1937] Cli. 
594 ; [1937] 1 AJl E. B. 671 ; 106 L. J. Ch. 
365; 157 L. T. 258 ; 81 8ol. Jo. 218. 

7415b. Transfer of “ property ” — What included — 
Contract of personal service.] — In Jan. 1937, 
applt. entered into a writt<3n contra(;t of 
service with a colliery co. to servo the co. as 
a coal -miner at their colliery. No notice 
to terminate the said contract was ever given 
to or by applt., So applt. did not enter there- 
after into any written contract of serviiie with 
any other person or co. On June 4, 1937, an 
order was made under 1929 Act, s. 154, 
transferring to resp. co. the property, rights 


PART 111. SECT. 89, SUB-SECT. l.~ 
F. (b). 

•f. Time for lodoing.) — Creditors’ 
proxies need not be loda^ at any par- 


ticular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meet ing 
to approve a scheme of arrangement 
had been disallowed : — Held : the 

96 


jectJoij of the proxies was vrong.-— 
ainjbre de Rocbaix v. Glen Glove 
H oeiKBT Co., Ltd., [19261 8. O. 9J 
4BCOT. 
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& liabilities of the colliery co., which was 
dissolved under sect. 163 of the Act. The 
order was duly published as directed by the 
ct., but did not in fact come to the notice of 
applt. Applt. duly worked at the colliery 
until Oct. 7, 1937, & received his wages, 
which were paid weekly by resp. co. as from 
June 4, 1937. On Oct. 7, 1937, applt. 
absented himself without cause from his work 
at the colliery, & resp. co. sustained a loss of 
not less than 16s, in consequence thereof. 
Applt. was charged, under Employers & 
Workmen Act, 1876 (c. 90), s. 4, with having 
wrongfully absented himself from, or 
neglected, the service of resp. co., who claimed 
the sum of 16«. for damages for breach of 
contract. Between the date of the issue of 
the summons & the day of the hearing before 
the justices, applt. continued to work for, 
receive wages from, resp. co. The justices 
found that there had been a breach of con- 
tract, & ordered apx)lt. to pay the damages 
claimed <fe costs. Thereui)on this appeal 
was brought, & applt. contended, inter alia, 
that no contract of service existed between 
him & resp. co., & that the order of the ct. 
of Juno 4, 1937, could not & did not effect 
a transfer of a contract of jjersonal servi(;e, 
which was by law incapable of assignment ; — 


Held : the definition of ** property in 1929 
Act, s. 164 (4), whereby it “ includes property, 
rights & powers of every description,” was 
wide enough to include rights connected with, 
or arising out of, contractual rights as ^ 
service, & therefore a contract of service did 
exist between applt. & resp. co. on Oct. 7, 
1937, by virtue of the order of the ct. of 
June 4, 1937. 

Per Lord IIewart, L.C.J. : for the pur- 
pose of this subject-matter, it is quite 
artificial to draw the distinction which is 
suggested between a contract for personal 
service & a contract of any other kind. — 
Nokes r. Doncaster Amalgamated Col- 
lieries, Ltd., [1938] 4 All E. R. 6 ; 102 J. P. 
492 ; 66 T. L. R. 1 ; 82 Sol. Jo. 863, D. C. 

7440. Afte^ this case add : — 

.] — See, note, 1929 Act, 

s. 295 (5). 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Re 
Home & Colonial Insurance Co., I/td., 
No. 7174a, ante, * 

7452b. Filing of affidavit of notice.] — Prac- 

tice Note, [1931] W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — Liability for 

calls.] — Asaumptiit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pitf, was a party, a set-off for calls 
due on shares held by pItf. Replication, 
” not indebted ” : — Held : (1) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good. — 

Mri.VATN V, Mather (1850), 5 Exch. 66; I 


L. M. & P. 220 ; 19 L. J. Ex. 227 ; 14 
L. T. O. S. 440 ; 166 E. R. 24. 

Annotation: — Oenerally, Refd. Smith v. Trowedale (1854), 
18 Juf. 552. 

7479. Add, Annotation : — Consd. Spencer v. Ash- 
worth Partington (1926), 94 L. J. K. B 447. 

7479a. .] — Barclay v. Pearse (1884), Times, 

Aug. 4. 0. A. 

Annoiati^na : — Distd. Perry e. Barnett (1886), 14 Q, B. D. 
407. Apld. Soymonr r. Bridge (1885), 14 Q. B. D. 4S0. 


PART III. SECT. 40. SUB-SECT. 2.— A. 

7449 V. .] — A CO. formed 

for the purpose of money-lending, 
which, baring discontinued business, 
had been struck off the register, 
applied for an order to hare Its name 
restored thereto, the main ground of 
its applloatlon being that it desired 
to recover from a bkpt. estate a 
dividend which had become payable 
fllnoe the date of striking off : — Held .* 
the applloatlon should oe granted. — 
Odarlrs Dalb. Ltd.. [1927] S. C. 
180.— SCOT. 

oi. Diaaoluhfm of company on 

non-compliance toiih katviory for- 
imiUiUcn, 1 — A CO. whioh failed to comply 
with Cos. (Reconstitution of Records) 
Act (N.I.), 1923, 6c was thereupon 
dissolved, may lie replaced on ’ Sc 
** restored to * the register In accord- 
ance with sect. 6 (4 ). — JU Clonard 
B fUOK & Estatr Oo.. Ltd., [1026] N. 
47.— IR. 

■L Effed o/.] — Where a oo, has 
defaulted in complying with Oos. Act. 
u. 80-85. Sc its letters patent have 
been revoked Sc oanoelled. & the default 


oon be waived by showing that it was 
due to inadvertenoo. accident or 
neglect, the revocation Is not complete 
but conditional, &. on the revival of 
the charter, the co.*8 ezlstonoe must 
be considered to have been at no time 
interrupted. — Banqctb Canadienne 
Nationalb c. Sawohuk, [1920] 3 
D. L. K. 964 ; [1926] 2 W. W. R. 771 ; 
30 Man, L, R. 1.— CAN. 

•p. .) — A oo. whioh had been 

struck off the register was restored 
thereto by an order of the ct. whioh in 
pursuance of sect. 200 of Cos. Act, 
1 929, provided that it should be “ with- 
out prejudloe to the rights of parties 
acquired prior to the date ’* of the 
restoration but contained no further 
directions or provisions. The Act 
provided that the ofleot of an order for 
restoration was that ** the oo. shall 
be deemed to have continued in 
oxistenoe ... as if it bad not been 
struck off '* ; — Held : the Crown was 
not entitled to moneys whioh were on 
deposit in a bank to the oo.’s credit at 
the date of the striking off & whioh 
wore still held by the bank when the 


CO. was restored. The ** rights ” pro- 
tected by tho “ without prejudice 
clause did not include such rights as 
the Crown's right to bona vacantia. — 
A.-G. FOR British Columbia v. Royal 
Bank of Canada & Island .Amusb- 
MENT Co., Ltd., [1936] 1 W. W. R. 
108; 60 B. C. R. 268 ; offd., [1937] 
1 W. W. R. 273 ; 1 D. L. R. 637 ; affd., 
[1937] S, C. R. 459 ; 3 D. L. R. 393.— 
CAN. 

PART IV. SECT. 4. 

ST. Poaition of depoiftlora .] — If a 
CO. is deprived of the power to receive 
money on deposit, then In a subsequent 
bapoy. liquidation of the oo. the 
depositors claiming for moneys on 
deposit prior to its losing snob powers 
will be paid In full, before depositors 
claiming for deposits made after it lost 
such powers. Withdrawal^ made by 
one ox tho second class of depositors 
will be appropriated by the ot. to bis 
deposits made before the loss of such 
powers . — Re Nippon Kinyn Sha, 
Ltd., Ex p, Totaro Fujino, [19231 
1 D, L. R. 1166 ; 82 B. C. R. 66; 
[19231 1 W. W. R. 880 ; 3 O. B. R. 
978.— CAN. 
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Part V. — Insurance Companies. 


74d2« Add. AnnotcUion : — Retd. Jacobs v, Batavia 
So General Plantations Trust, [1924] 2 Oh. 
329. 

74S2a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
chaige more than 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based his case on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board. So not to 
charge one fixed rate for all time. — Thisblton 
V . Commercial Union Assurance Co., [1926] 
Ch. 888 ; 9.5 L. J. Ch. 447 ; 136 L. T. Il l ; 
70 Sol. Jo. 892. 

7484a. Shareholders — Liability to execution.] — 

Affidavits of a director of the co. stating, 
that, on a certjvin day, the co. discontinued 
to carry on its business. So was wholly in- 
solvent, So that its funds, property, So assets 
were So had since continued totally ex- 
hausted, So that there were no funds, property, 
or assets of or belonging to the co., or any 
other means whatsoever from or by which the 
pltf. could recover or enforce payment of the 
Judgment-debt ; & of the sheriff’s officer to 
whom a fi, fa. against the co. had been de- 
livered for execution, stating that he went to 
the only place in London where ihe had 
carried on its business, So found the place 
deserted, & from information So personal 
inspection ascertained that they had no goods 
or property there ; — Held : sufficient to 
entitled the judgment-creditor to execution 
against a shareholder under 7 & 8 Viet, 
c. 110, 8. 68. — liiDGWAY V . Security Mutual 
Life Assurance Society (1866), 18 C. B. 
686 ; 139 E. R. 1640. 

7485a. companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers’ lia- 
bility Insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.] — 

The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run. So the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on So not to the place 
where the risks ai'e run, the act of issuing the 
policies constituting the carrying on or 
transacting business. — Re United General 
Commercial Insurance Corpn., [1927] 2 Ch. 


61; 96 L. J. Ch. 231; 136 L. T. 653; 71 
Sol. Jo. 141, C. A. 

Annotation: — Reid. First Husslan Insoe. v. London & Lan" 
caahire Insoo., [1928] Cb. 922. 

7485b. Liability of assets.] — A policy of insurance 
under the common seal of a joint stock co. 
contained the following proviso ; “ That the 
said policy, or any thing therein contained, 
shall in no case extend, or be deemed or 
construed to extend, to charge or render 
liable the respective proprietors of the said 
co., or any of them,” etc., ” to any claim or 
demand whatsoever in respect of the said 
policy or of the assurance thereby made, 
beyond the amount of their, his or her 
individual shares or share in the capital 
stock of the said co. ; but that the capital 
stock So funds of the said co. shall alone be 
charged So liable to answer all claims So 
demands by virtue of the said assurance, or 
incident thereto ” : — Held : the terms of the 
policy precluded the assured from any remedy 
at law against individual shareholders ; &, 
consequently, that, after using due diligence 
to obtain satisfaction of a judgment recovered 
against the co. in an action on such policy, 
by execution against their property, he was 
not entitled to issue execution against an 
individual shareholder, under sects. 66 & 68 
of Stat. 1 So S Viet. (c. 110), ss. 66, 68.— 
Halket V . Merchant Traders’ Ship L(3An 
& Insce. Asbocn. (1840), 13 Q. B. 960 ; 19 
L. J. Q. B. 69 ; 14 Jur. 222 ; 1 16 E. R. 1630. 

7490. After this case add : — 

Company carrying on motor vehicle busi- 
ness.] — See Road Traffic Act, 1930 (c.43), s. 42. 

7490a. “ Policy on human life ’’—What 

amounts to.] — The co., now in liquidation, in 
addition to ordinary life assurance business 
issued endowment policies consisting of 
assurances of sums of money maturing at the 
exphation of a stated number of years. 
Amongst other such policies the co. issued a 
form of certificate whereby in consideration 
of an annual premium it assured payment to 
the certificate-holder (which expression in- 
cluded his exors., administrators So assigns) 
of a fixed sum at a future date, subject to a 
condition that the legal personal representa- 
tives of any certificate-holder should be at 
liberty to surrender the certificate to the co. 
within six months of the death of the holder, 
in which case the co. should pay to them the 
total amount of all premiums then paid 
thereunder ; — Held ; looking to the option 
of surrender given to the legal personal 


PART V. SECT. 1. 
tt. Orounds for ffrtmHng or refuHng 
lioence — Whether contparvy carryino cm 
htteineee in good faith.] — He Risk 
INSURANOE AOENOIES, Ltd. (B. C.), 
119271 3 D. L. R. 246; [19271 3 

W. R. R. 68.— CAN. 

7408 L Power of directors to contract — 
Contract to eland ewrety for debt due by 
third party.] — Held : not within the 
co.’fl arts, of aesocn. — Hindustan 
A asuRANOB & Mutual Benefit 
SooiSTT, Ltd., Lahore v. Kbalsa 
Bank. Ltd., Oujbanwala (1927), 
1. L. R. 9 Lab. 860.— DID. 
sx. SmpeHntendaU of inmeranee — 


Powers — To alter anmuU slalement of 
company.] — Re Sun Life Assuranob 
Co., [1927 J 4 D. L. R. 287.— CAN. 

•y. Power to write off capital — Extent 
of power.] — The power conferred by 
sect. 70 of Insuranoe Act, R. B. C., 1927 
(c. 101), of wrltlnff off paid-up oanltal 
is not limited to the writing off of the 
precise amount of the lost capital. — 
Re Canada National Fire Insurance 
Co., [1930] 3 W. Vf. R, 113 ; 4 D. L. R. 
672 ; 39 Man. L. R. 188 ; 12 C. B. H. 
21.— CAN. 

PART V. SECT. 6, 

fa. British oompany doing businees in 
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Irish Free State.] — A British lusiiruuce 
CO. doing business In the Irish Free 
State after Dec. 1922, claimed not to 
be liable to make any deposits In the 
Irish Free State In oonsequenoe of 
Constitution Adaptation of Enact- 
ments Act. 1922, art. 73, & External 
Cos. Adaptation Order. 1923, on the 
ground that the Act had been complied 
with In 1914. when deposits wore made 
In England : — Held : the co. was 
bound to make such deposits in the 
Irish Free State.— Western Austra- 
lian Insurance Co., Ltd v. A.-G. A 
Minister for Industrt So Commerce. 
[1920] 1. R. 67 ; 69 I. L. T, 109.— IR. 
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representatives in case of the death of the 
holder, the form of certificate was a “ policy 
on human life ** within the statutory dfeflni- 
tion contained in Assurance Cos. Act, 1909 
(c. 49), s. 30 (a), entitling the holder to resort 
to the statutory deposit in the liquidation of 
the CO. — Re National Standard Lipb 
Asscb. Cobpn., [1918] 1 Ch. 427 ; 87 L. J. Ch. 
283 ; 118 L. T. 021. 

7490b. Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance bxisiness within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act. — Forsikringsakt. National 
(OP Copenhagen) v. A.-G., [1926] A. 0. 039 ; 
94 L. J. -K. B. 712 ; 133 L. T. 161 ; 41 
T. L. R. 473 ; 09 Sol. Jo. 643 ; 30 Com. 
Cas. 262, H. L. ; affg, S. C. svb nom* A.-G. 
v. Fobsikringsaet. National (of Copen- 
hagen) (1924), 93 L. J. K. B. 079, C. A. 

AnnataiUms : — Beld. First Huseian Insoe. v. London & 
Lanoastiire Insoe.. [1928] Oh. 022 ; Re National Benefit 
Assoe., Exp , En^liBh Insoe., [1928] Ch. 74. 

7400c. Company carrying on accident Insur- 

ance business— Charitable association.] — The 
ct. held that the British Provident Assocn. 

' for Hospital & Additional Services was not 
a co. carrying on accident Insurance business 
within Assurance Cos. Act, 1909 (c. 49), 
s. 1 (c), — Hall D’Ath v. British Provident 
Assoon. for Hospital & Additional Ser- 
vices (1932), 48 T. L. R. 240 ; 70 Sol. Jo. 111. 

7403a. By summons under R. S. C., | 

Ord. 50, r. 2 (8).]— jBe Canada Life Assur- 
ance Co., [1929] W. N. 40 ; 107 L. T. Jo. 160. 

7493b. .] — A co. carrying on 

a general insurance business deposited, under 
the combined provisions of Assurance Cos. 
Act, 1909 (c. 49), & Road Traffic Act, 1930 
(c. 43), s. 42, & rules thereunder, securities 
to the value of £16,000 in respect of motor 
vehicle insurance. The securities so de- 
posited increased in market value, & the co. 
sougiit to exchange them for other securities 
to the value of £16,000. The questions arose 
whether an application to the ct. should be 
made by petition or by summons in Chambers, 
& whether the co. had any such right ; — 
Held: (1) if the £15,000 deposit had been 
made in cash, no variation could occur, 
therefore, if securities were deposited in lieu 
of cash, on the one hand the co. could not 
demand as of right to change those securities 
if they appreciated in value, nor, on the 
other hand, could the Paymaster-General 
demand further security in case of a deprecia- 
tion in value of the securities deposited ; 
(2) if the application were to withA’aw ^e 
securities, the application must be by petition 
to the ct., but if It were for a mere chan^ of 
investment it must be by summons ; (3) in 
either case the Board of Trade must be con- 
sulted in the first place, ds the ct. has dis- 
cretion to pass such order as it may deem 
just in the particular circumstances. — Re 
General Accident, Fire & Life Assur- 
ance Corpn., Ltd., [1933] Ch. 349 ; 102 


L. J. Ch. 98 ; 148 L. T. 451 ; 49 T, L. E. 
107. 

7498c. Appreciation or deprecia- 

tion of securities — Whether grounds for 
variation.] — Re General Accident, Fire & 
Life Assurance Corpn., Ltd., No. 7493b, 
arUe, 

7493d. Notice to Board of Trade.] — 

Re General Accident, Fire & Life Assur- 
ance Corpn., Ltd., No. 7493b, ante, 

7498. Add, Annotaiion : — Refd. Re Profits & 
Income Insce., [1929] 1 Oh. 202, 

7500. Add, Annotations : — ^Refd. Re South East 
Lancashire Insurance Co., [1936] Ch. 226; 
Re Hearts of Oak Assurance Co., [1930] Ch. 
658. 

7500a. Deposit by company carrying on motor 

vehicle business.] — (1) The deposit of £15,000 
made by a co. under Assurance Companies 
Act, 1909 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, is primarily 
applicable in satisfaction of claims under 
motor vehicle insurance policies issued by 

. the CO. in priority to the claims of its general 
creditors. 

(2) The deposits dealt with in Road Traffic 
Act, 1930 (c. 43), B. 43, are primarily applic- 
able for the payment of claims arising in 
respect of third party risks only, the £16,000 
deposit being a security for the holders of 
policies coming within the motor vehicle 
insurance business. — Re South-East Lan- 
cashire Insurance Co. (1932), 102 L. J. 
Oh. 27 ; 49 T. L. R. 25 ; 70 Sol. Jo. 815. 

Annotation : — Conid. Re South East Lancashire Insurance 
Oo., [1984] Oh. 374. 

7600b. .] — In the winding up of an 

insurance co. carrying on motor vehicle 
insurance business, the deposit of £16,000 
made by the co. with the Accountant-General 
of the Supreme Ct. under the Assurance Cos. 
Act, 1909 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, forms assets 
of the co. available for distribution among all 
its creditors generally, & is not primarily 
applicable to the satisfaction of the claims of 
the holders of motor vehicle insurance policies 
issued by the co. — Re South East Lan- 
cashire Insurance Co., Ltd., [1935] Ch. 
225 ; 104 L. J. Ch. 168 ; 162 L. T. 246 ; 61 
T. L. R. 143 ; 78 Sol. Jo. 859, C. A. 

Annotaiion : — ^Apld. Re Hearts of Oak Assurance Oo., [1936] 
Ch. 658. 

7500c. .] — (1) Where a statutory deposit has 

been made by an assurance co., the policy 
holders of the class in respect of which the 
deposit was made & the general creators of 
the co. whose claims arise in connection with 
the business of that class have, in a liqmda- 
tion, a claim in priority to other creditors 
over the investments made the co. 
representing that deposit. 

(2 ) Where an assurance co. goes into liquida- 
tion the holder of an industrial policy entered 
into before the year 1924, must, before he 
can make a claim against the deposit made 
under Life Assurance Cos. Act, 1870 (c. 01), 
show that, if he is only admitted to prove 
against the deposit made under the Act of 
1923 & against the general assets, he would 


74M 1. AppHoaHon of deposit on 
winding up,^Bt National Benefit 


Asbcranob Oo., Ltd., Pacifio Great 
Eastbbn Rt. Oo.M Oabb, [1927] 


3 D. L. R. 289; [1927] 2 W. W. R. 
348; 38 Man. L. R. 549.>-€AM. 
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receive less than he would have received if 
the Act of 1928 had not been passed. — Re 
Hearts of Oak: Assurance Co., Ltd., [1936] 
Oh. 658 ; 106 L. J, Ch. 211 ; 156 L. T. 407 * 
[1937-7]B. &C. K. 65. 

7508a. .] — Re United British 

Insurance Co., No. 7526a, post 

75i0a. Insurance oompanles--Separate funds — Dis- 
tribution of surplus of one fund among 
members of society.] — In Assurance Com- 
panies Act, 1909 (c. 49), as applied to indus- 
trial life assurance by the Industrial 
Assurance Act, 1923 (c. 8), there is nothing 
to prevent a society, which is carrying on 
industrial life assurance as well as ordinary 
life assurance, from distributing among its 
members such part of the surplus of the 
industrial life assurance fund as it may be 
determined to distribute in accordance with 
the provisions of its rules. — Wesleyan & 
General Assurance Society v. A.-G., 
[1933] Ch. 691 ; 102 L. J. Ch. 145 ; 148 L. T. 
403 ; 49 T. L. R. 140 ; 77 Sol. Jo. 48. 

7526a. .] — Where an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. hiis agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
CO, towards its policy holders is completely 
discharged, & the ct. can order payment out 
of the deposit money to the transferring co. — 
Re United British Insurance Cc., [1920] 
2 Ch. 4,30 ; 98 L. J. Cb, 444 ; 142 L. T. 12. 

7536. Add, Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

7542a. .] — Re Britannic 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add, Annotation: — As to (1) Refd. Cornish 
Mutual Assce. n. 1. R. Comrs., [1926] A. 0. 281, 

7551. After this case add : — 

,]—See Assurance Cos. (Winding-up) 

Act, 1933 (c. 9). 

7551a. Winding-up of reinsurer — Claim against 
insuring company — Set-off.] — By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII, of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance re m ai n ing after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 


reinsurer interest at 3^ per cent, per annum 
on any part of the deposit not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. The insuring co, claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
&; policies of insurance & reinsurance : — 
Held : (1) the interest was a debt due from 
the insuring co. to the reinsurer &; fell there- 
fore within Bkpcy. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. fop a speciiic purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties &. could not bo the subject of a set-off. 
— Re City Equitable Fire Insurance Co., 
Ltd. (2), [1930] 2 Oh. 293 ; 99 L. J. Ch. 636 ; 
143 L. T. 444 ; [1929-30] B. &; 0. R. 233, 
0, A. 

7551b. Rights of creditors where different classes 
of business — Priorities. | - Assurance' ( ^)s. Act, 
1900 (c. 40), s. 3, reMpiiros tliat s(q)ai'ato 

accounts shall kep^ of all roce'ipts in respect 
of each class of assurance busiru^ss, eSc shall be 
carried to, A form, a sepai'ate assurance fund 
with an aj)propriat-<! name. By sects. 31 (e), 
32 (d), thas(} provisions do not apply to lire 
or accident business. Aii insui'amu} C(.). 
cjirried on lih? assurantn? business, homl invest- 
ment & f‘ndovvm(;nt (Xirtificate l)UHin(iHH, 
motor, lire A g<*,neral accident insurance 
business. At the- tirno when an ord(*r was 
ma<le for its compnlsoiy winding up, it- had 
creditors in connection with (‘ach of those 
clas.st^s of business, A also general creditcu's, 
it was alleg(id that tlx^se funds hmi become so 
mixed up that it was impossible to allocate 
any asset to any particular fund : -Held : 
all the creditors of the co., in respect of what- 
ever class of business tlioir edairns might be, 
were to rank pari passu against the assets of 
the CO., except in so far as any particular 
assets could be traced to the life assurances 
fund or the bond investment fund respec- 
tively . — Re London General Inhuhance 
O o., ITTD., [1038] 3 All E. R. 748 ; 150 L. T. 
686 ; 64 T. L. K. 1121 ; 82 Hoi. Jo. 007. 

7593. Add, Annotation : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Oh. 576. 


PART V. SECT. 8, SUB-SECT. 1. 

g i, Meanino of “ Uabili- 

fUs ** in Vietoria,y— On the proper 
ooDstmotion of the sect, the ** liabtli- 
tie® of the oo. In Victoria ” referred to 


in sect, 44S of Oos. Act, 1928, in- 
olnde a liability inoorred elsewhere 
than in Vlotoria which is to be satis- 
fied in Victoria . — Re Federal Build- 
ing Areurancb Ck>., lm>., [1988] 
V. h, li. 301; Argus h, K. 324.— 
AUS. 


PART V. SECT. 8, SUB-SECT. 4 ,— A. 

0 1. — “ Dominion Winding-up Act,} 
--Re CJONTINKNTAL FIBR CASUALTY 
Oo.. [1924] 1 W. W. li. 182.— CAN. 

e U. ,1 — Re Continental 

Fire& OA8UAurTOo..[1924]lW. W.R. 
1080.--CAN. 
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7600. Add, Annoiatiom : — As io (1) Eicpld. Be 
Hearts of Oak Assurance Co., [1936] Ch. 658. 
As to (2) Consd. & Apld. Be Profits & Income 
Insce., [1929] 1 Ch. 262. 

7609. Add, Annotations : — Consd. ALgricultural 
Wholesale Soc. v, Biddulph & District Ag^ri- 
cultural Soc., [1925] Oh. 769. Reid. Hole v, 
Garnsey, [1930] A. C. 472. 

7611a. Former actuary — In receipt ol pension.] 

— On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life & by the granting of annuities 
upon human life, the directors passed a 
resolution gianting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with : — Held : 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), <te must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute. — Re Profits & 
Income Insurance Co., [1929] 1 Ch. 202 ; . 
98 L. J. Ch. 165; 140 L. T. 626; [1929] 

B. & C. R. 17. 

7612a. .] — Held: the liquidator had rightly 

, rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract ol marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — Enolisii Insur- 
ance Co. V. Nationai^ Benefit Assurance 
Co. (Official Receiver), [1920] A. C. 114 ; 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1928] B. & 

C. R. 67, H. L. ; offg, S. C. sub nom. Be 
National Benefit Assurance Co., Ex p, 
English Insurance Co., [1928] Ch. 74, C. A. 

Annotations !' — Distd. Re Norake Lloyd Inace., fl028] W. N. 
99. Reid. Re Horae & Colonial Insoe. (1929), 45 T. L. H. 
668; Re National Benefit Assuranoe Co.. Ltd., (1931] 

1 Ch. 46 ; Motor Union Insurance Co., Ltd. v. Mann- 
bolmcr Versioheruners GeHellaohaft, [1933] 1 K. B. 812. 

7612b. Effect of compromise under 1908 Act, 

s. 214, accepted & acted on by parties.] — 

Re Norske Lloyd Insurance Co., Ltd., 
[1928] W. N. 99. 

7620. Add, Annotation ; — Consd. Re Profits 
Income Insce., [1929] 1 Ch. 262. 

7622. Add, Annotation : — Held. Be Profits & 
Income Insce., [1929] 1 Ch. 262. 

7622a. .] — An insurance co. carrying on 

a marine Sc general insurance business but 
excluding from its objects {inter alia) Are 
insurance business, insured, through agents 
in Germany, a consignment of wool whilst 

• in transit from quay to warehouse & whilst 
stored in a warehouse, against all damage 
or loss for one month. The policy was on 
a printed marine form in the German lan- 
guage, & the risks of Are & pilferage were 
included by indorsement. The policy was 
twice renewed whilst the wool was in storage \ 


hpon payment of the same premium. After 
the second renewal a fire occurred causing 
serious damage to the wool. The owners 
claimed under the policy & recovered judg- 
ment in Germany, & afterwards in the King’s 
Bench Division, suing on the foreign judg- 
ment. 

The insurance co. having gone into liqui- 
dation, appets. presented a proof for the 
amount of the judgment, but the liquidator 
rejected it : — Held : the poAcy, though on a 
marine form, was in substance one of fire 
insurance, the transit risks compared to the 
risk of Are in storage being relatively neg- 
ligible, & therefore the policy was ultra vires 
the CO., Sc the liquidator was right in reject- 
ing it. The quaUAcation of sect. 1 contained 
in Assurance Cos. Act, 1909 (c. 49), s. 28 (3), 
did not apply to the case . — Be Argonaut 
Marine Insurance Co., Ltd., [1932] 2 Ch. 
34 ; 101 L. J. Ch. 217 ; 147 L. T. 350 ; 48 
T. L. R. 331 ; 18 Asp. M. L. C. 306. 

7623. Add, Annotations: — As to (1) Consd. Re 
ProAts Sc Income Insce., [1929] 1 Ch. 262. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 

• 45. GencraZ/j/, Refd. Parent TiTist & Finance 

Co., [1936] 1 All E. R. 641. 

7625. Add. Annotations : — Dlstd. Re National Bene- 
At Assce., [1924] 2 Ch. 339. N.F. Re City 
life Assce. (1925), 42 T. L. R. 46. 

7626. Add, Annotation : — Refd. Re City Life 
Assce. (1926), 42 T. L. R. 45. 

7627. Add, Annotations : — Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National BeneAt Assce., [1924] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his 
policy. Before the death of the assured the 
CO. was wound up. Sc the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpey. 
Act, 1914 (c. 69), s. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, Sc the policy-holder 
was entitled to set off the value of his policy 
against his debt. — Re National Benefit 
Assurance Co., Iti'd.. [1924] 2 Ch. 339 ; 
94 L. J. Oh. 33 ; 132 L. T. 60 ; 40 T L. R. 
755 ; 68 Sol. Jo. 753 ; [1924] B. & C. R. 231. 

Annotation : — Apprvd. ft PoUd. Re City Life Aseoe. Co. (1995). 

42 T. L. R. 45. 

7627b. .] — In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 59), 8. 31, as made applicable by 
1908 Act, 8. 207, to set off the statutory 
value of their policies in full ag^nst the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
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•f. Full amoimt insured^No right 
to repayment of Jan. 

1930. an order was made for the winding 
up of a life assuranoo oo. In May, 
1930, the oftloial liquidator of the oo. 
informed all polloy-nolders In the oo. 
that the 00 . would not carry out lt« 
obligations under the policies. . Be- 
tween Jan. ft May, 1930, oertaln polioy- 
holders paid their piemiuina as they 


hooame duo to the offio al liquidator. 
He placed the mon^ so received In a 
special account. The policy-holders 
claimed that the moneys should be 
repaid to them. The liquidator now 
applied to the ot. for direotionB as to 
how he should deal with these moneys : 
— Held : the winding-up order did not 
determine the polioios, ft as by virtue 
of paying the premiums the policy- 
holders had become entitled io prove 


in the liquidation for the full amount 
insur^, in the event of the policy 
maturing prior^ to repudiation they 
were not now entitled to the repay- 
ment of the premiums, ft, therefore, the 
moneys should be retained by the 
liquidator as assets of the oo . — Re 
Fbdrrai. Building Assubance Oo.. 
Ltd. (1934), 34 8. R. N. 8. W. 499 ; 51 
N. a W. W. N. 160.— AUa 
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date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— JBe Crrr Lira Assurance Co., Ltd., 119261 
Oh. 191; 96 L. J. Ch. 66; 134 L. T. 207 ; 


42 T. L.B. 46 ; 70 Sol. Jo. 108; [1926] B. & 
O. B. 233, O. A. 

AnnotaHofui : — Reid. Re Profits & Income Insoe., 119291 
1 Ch. 202 : Re City Equitable Fire Insurance Co., [1930] 9 
Ch. 293 ; Re Fenton, Ex p, Fenton Textile Assoon, (1930), 
09 L. J. Ch. 368. 


Part VI. — Companies Registered Under Repealed Statutes. 

7647a. Alteration In objects.]— Re Hewitt Bbc>thbbj9, Ltd. (1931), 76 Sol. Jo. 616. 


Part VII. — Unregistered Companies. 


7650. Add* Annotation : — Refd. Employers’ Lia- 
bility Assce. V. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 

7668. Add. Annotation : — Refd. Re Russian & 
English Bank (1932), 48 T. L. R. 282. 

7669a. Representatives of deceased 

members.] — An unregistered co. cannot be 
wound up under Cos. Act, 1862 (c. 89), 
8. 199, unless there are more than seven 
existing members at the date of the winding- 
up petition. Representatives of deceased 
members, trustees of bkpt. members, & past 
members, although liable to contribute to the 
debts of the co., are not members within the 


sect. — Re Bowling & Wblby’s Contract, 
[1896] 1 Oh. 663 ; 64 L. J. Oh. 427 ; 72 
L. T. 411 ; 39 Sol. Jo. 346 ; 43 W. R. 417 ; 
2 Mans. 267 ; 13 R. 126, 0. A. 

Annotations : — Apld. Re James v. Buena Ventura Nitrate 
Grounds Syndicate, Ltd. (1895), 11 T. L. R. 668. FoUd. 
He Now York & Continental Line (1909), 64 Sol. Jo. 117. 
Oonsd. Llewellyn v. Kaslntoo Rubber Estates, Ltd., 
[19141 2 Ch. 670. 

7669b. Trustees of bankrupt members.] — 

Re Bowling dt Wblby’s Contract, No. 
7669a, ante. 

7687. Add. Annotation. : — Refd. Russian & English 
Bank v. Baring Bros. (3o., [1036] 1 All E. R. 
606. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 

7728a. .] — OouRTETS v. .Tohnson 7726. Add. Annotation : — Refd. Jebara v. Otto- 

(1863), cited 10 Exch. 242, n. ; 156 E. R. man Bank, [1927] 2 K. B. 254. 

7737. Add.. Annotation : — As to (2) Consd. Spencer 
Annotefion;— BeId,Wat8onc.SpraUey(l864),10 Exch.222. V. Ashworth Partington, [1926] 1 K. B. 

589. 


PART VII. SECT. 2, SUB-SECT. 1. 

7664 1. Power of court — Under Com- 
panies Acts — IHscretionary.] — The 
general partner in a limited partner- 
ship eousisiing of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator ; — Held : 
aithouirh it was competent for the ct. 
to appoint a indlolal factor to wind up 
a limited partnership, the averments 
of parties showed that questions as 
to the liability of the limited partner 
were likelv to arise, it was more 
expedient that the partnership should 
bo wound up by the ct. — M uirhkad 
e. BoRLAim, 11925) S. C. 474.— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

7658 I, *' Unrepistered companu ** — 
Benevolent soeiefy .) — A co. (Sc Its 
directors instituted & endowed a 
benevolent society, which was not 
registered under Friendly Societies 


Act, 1896, & made it a condition in 
the contract of employment of Its 
manual labourers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further Income was pro- 
vided, in terms of the constitution, by 
the members paying small weekly sums 
to the society, which were deducted 
from their wages, & the co. paying 
an equal amount. The members & 
their dependants were respectively 
entitled to sickness & death benefits. 
The mana^ment was vested in a com- 
mittee which was elected by the 
members in annual general meeting. 
The co., having been bought up by a 
larger concern, went out of business. 
8c the works were eventually closed 
down. A special meeting of the society 
was thereafter held, at which it was 
resolved to cease receiving contribu- 
tions 8c paying benefits. Subsequently 
certain officers of the society presented 
a petition for the winding up of the 


society as an “ unregistered co.** ; — 
Held : the society was not a ** partnor- 
shlp, assocn., or co.” within Cos. Act, 
1908, Part VIII., s. 267, In respect 
that there was no oontracrtnal relation 
between the members inter ae. 8c.. 
accordingly, that it could not be wound 
up under the Act as an ” unregistered 
CO.” — Re Caledonian Employeks* 
Benevolent Society, [19281 8 . 0. 
633.— SCOT. 


PART VII. SECT. 2. SUB-SECT. 2.— D, 
7670 1. Association of less than seven 
members — At date of petition.] — Held : 
the ct. may not under Cos. Act, s. 271, 
order the winding up of an unregistered 

00. if it is composed at the date of tho 
application tor Ite winding up, of not 
more than 7 members. — V. E. R. M. 
Ohbttyak V. Hormasji (J) (1930), 

1. L. R. 8 Ran. 658, revsg. S. 0. auJynom. 
Re INDUN Companies Act. 1913 (1980), 
1. L. R. 8 Ran. 409.— IND. 
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Part IX. — Statutory Companies for Public Purposes. 


7S48a. Capital expenditure out of reserve 

funds.] — Sums expended by the railways 
upon capital works, & furnished by drawing 
upon their own undistributed profits, pension 
funds & reserves, are not additional capital 
“ raised or provided ** within Railways Act, 
1921 (c. 6^. s* 68 (1) (6). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 
produce the revenue sufficient to remunerate 
them upon their coital valuation. — Re 
Standard Oblarobs Schedule (1025), 94 
L. J. K. B. 364 ; 132 L. T. 682 \ 89 J. P. 90 ; 
41 T. L. R. 247 ; 69 Sol. Jo. 326 ; 23 L. G. R. 
209 ; 18 Ry. & Can. Tr. Oas. 133, 0. A. 

7862. Add* Annotation As to {!) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T. 766. 

7904a. .] — The ct. will not grant a 

rule under 8 & 9 Viet. o. 16, s. 36, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the oo., unless the affidavits disclose 
reasonable grounds for believing that the 
party sought to be charged is a shareholder. 
The fact of his having applied for & received 
.an allotment of shares, & paid a deposit 
thereon, is not enough — Edwards v. 
Kilkenny & Great Southern & Western 
Ry. Oo. (1863), 14 0. B. N. S. 626 ; 143 
E. R. 626. 

7958a. Extent of statutory powers as to 

preference shares.} — A statutory co. under 
its special Acts with which Part II. of the 
Cos. Clauses Act, 1863 (c. 118), was in- 
corporated, issued certain preference shares. 
By the conditions endorsed on the certificates 
it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first place, in repaying 
to them the amount paid up on their pre- 
ference shares, but should not be entitled to 
any further participation in such surplus 
assets I — Held : Cos. Clauses Act, 1863 

(o. 118), 88. 13, 14, limited a oo. to which 
Part II. of that Act applied in respect of 
their powers to attach rights of dividend to 
their preference shares, but did not limit a 
co. in respect of their powers to attach other 
privileges ; the privilege of having a priority 
as regards repayment of capital in a winding- 
up was a privilege which the co. was entitled 
to attach to the preference shares ; 
consequently, the further condition restrict- 
ing the holders of preference shares in the 
case of a winding-up to repayment out of the 
surplus assets of the capital paid up on such 
shares was not uUra vires & was not invalid. 
— ^Windermere District Gas A Water Co. 
V. Whitehead, [1931] 1 Ch. 668 ; 100 

L. J. Oh, 147; 144 L, T. 636 ; [1929-30] 
B. & 0. R. 276. 


7956. Add, Annotation : — As to (2) Refd. Be 
King’s Settlement, King v. King, [1931] 2 
Oh. 294. 

8045. Add, Annotations : — ^Dlstd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. Refd. Dennerley v, Prestwich 
tJ. D. C. (1929), 141 L. T. 602 ; Royal Trust 
Oo. V, A.-G. for Alberta (1929), 46 T, L. R. 25. 

8091. Add, Annotation : — Refd. Lovibond v. Grand 
Trunk Ry. Co. of Canada, [1936] 2 All E. R. 
495. 

8126. Add, .Annotation: — As to (2) Refd. Cotter 
V, National Union of Seamen [1929] Ch. 58. 

8129. Add, Annotations : — Generally, Refd. British 
Insulated & Helsby Cables v, Atherton, 
[1926] A. C. 206 ; Be Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 683; Re 
Lee, Behrens & Co. (1932), 48 T. L. R. 248. 

8150. Add. Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. V, Shaw. [1935] 2 K. B. 113. 

8176. Add. Annotations : — Refd. British Insulated 

* & Helsby Cables v. Atherton, [1926] A. C. 

205; Re Lee, Behrens & Co. (1932), 48 
T. L. R. 248. 

8179. Add, Annotation : — Refd. Worcester Cor- 
setry, Ltd. 7). Witting, [1936] Ch. 640. 

8193. Add. Annotation : — As to (2) Refd. Central 
London Railway v. 1. R. Comra., London 
Electric Railway v. I. R. Comrs., Metro- 
politan Railway v. I. R. Comrs. (1934), 161 
L. T. 333. 

8207. Add. Annotation : — A.s to (3) Refd. Rhokana 
Corpn., Ltd. v. I. R. Comrs., [1938J A. C. 
380. 

8225. Add. Annotations : — Consd. Hartland v. Dig- 
ginos (1924), 41 T. L. R. 131. Refd. Michel- 
ham’s Trustees v. I, R. Comrs., Michelham 
(Lady) Exors. v, I. R. Comrs. (1930), 144 
L. T. 163 ; Hamilton v. I. R. Comrs., [1931] 
2 K. B. 496 ; Thompson v. Trust & Loan Oo. 
of Canada (1932), 48 T. L. R. 209 ; Weight 
V. Halinon (1931), 151 T. 110 ; 1. R. CJornrs. 
V. National Mortgage & Agency Co. of New 
Zealand, Ltd., [1938] A. C. 524. 

8243. Add. Annotations : — Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 206 ; 
Be I.jee, Behrens & Co., Ltd. (1932), 48 T. L. R. 
248. 

8246. Add. Annotations : — Refd. Morris v, Harris, 
[1927] A. C. 252 ; Re Glyn Valley Tramway 
Co., [1937] Ch. 465. 

8802. Add. Annotation : — Distd. Garrard v. J ames, 
[1926] Oh. 616. 

8321. Add. Citation: — 2 Macq. 391. 

8325. Add. Annotation : — Consd. Consolidated En- 
tertainment, Ltd. V. Taylor, [1937] 4 ^Vll E. R. 
432. 

8339. Add. Citation : — 1 Macq. 461. 

Add. Annotations: — Apld. Be Thomson » 
Thomson v. Allen, [1930] 1 Ch. 203 ; Bell v» 
Lever Bros., Ltd. (1931), 146 L. T. 258. 


PART IX. SECT. 8, SUB-SECT. 6.— B. 

b i. Necessity for .] — Where the 

direotors of a railway oo. at one meetinff 
made several oalls, payable at intervals 
of two months from each other ; — Held : 
bad, for the oalls cannot be made at leas 
intervals than two months : Sc a 
stockholder who had paid the first 


call thus made, & then transferred his 
shares, was not responsible for the 
subsequent calls thus iUeirally made. — 
Mooke V. McLaren (1862), 11 O. P. 
634.— CAN. 

b ii. How oalettkUed.] — Where 

calls OR stock were to be made ** at 
periods of not Isss than three months’ 

102 


interval,” & onacall was made payable 
on Aug. 10, & another on Nov. 10 : — 
Held: an interval of three months 
had not elapsed between the two oalls. 
Sc that the second ocdl was therefore 
bad. — Stadacx)na Fire Sc Life In- 
RURANOB Co. V. MACKENZIE (1878), 22 
O. P. 10.— CAN. 
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8361. Add, Annotation Refit Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K, B. 450. 

8865. Add, Annotation : — Consd. Garrard v, James. 
[1026] Oh. 616. 

8366. Add, Annotation : — Retd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

8375* Add, Annotation : — -As to {!) Consd. Re Glyn 
Valley Tramway Co., [1937] Ch. 465. 

8389. Add, Annotations : — As to (1) Apld. Garrard 
V, James, [1925] Oh. 616. Consd. Re George 
Inglefield, Ltd. (1932), 48 T. L. R. 636. 
Retd. Staffs Motor Guarantee, Ltd. v, British 
Wagon Co., [1934] 2 K. B. 305. 

8890. Add, Annotations : — Refd. Re George Ingle- 
field, Ltd., [1933] Oh. 1 ; Re Lovegrove, Exp. 
Lovegrove & Oo. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1936] Ch. 464. 

8412a. .] — Re Mersby Ry. Oo., Gibbs 

V. Mbesby Ry. Co. (1895), 11 T. L. R. 390. 

8416. Add. Annotation .-—-Consd. Re Glyn Valley 
Tramway Co., [1937] Ch. 405. 

8420a. As between lenders & unsecured creditors.] 
—A tramway co,, created by private Act of 
l^arliament incorporating the Cos. Clauses 
Acts, was chcied down, &, after being 
registered as a limited co. under Part IX. of 
the Cos. Act, 1929, was voluntarily wound 
up. The liquidator took out a summons to 
determine {inter alia) the rights of debenture- 
holders as against unsecured creditors, tSt 
the extent of tlie charge created by the 
debentures : — Held : the tramway having 
altogether ceased to exist as a going concern, 
the debenture-holders wore entitled to a 
charge on all the assets, including proceeds 
of sale of realised assets & uncalh.v’ capital, 
in priority to the claims of unsecured 
creditors. — Re Glyn Valley Tramway .Vl. 
[1937] Ch. 465 ; [1937] 3 All E. R. 15 ; 166 
L. J. Ch. 238 ; 157 L. T. 36 ; 53 T. L. U. 
743 ; 81 Sol. Jo. 479 ; 11936-37] B. A C. Jt. 
240. 

8444a. .] — A receiver A manager was 

appointed of the undertaking of a tram- 
ways CO. — Bartlett v. West Metropolitan 
Tramways Co., [1893] 8 Ch. 437 ; 63 L. J. Ch. 
208 ; 69 L. T. 660. 

Annotation : — Dbtd. Marshall v. South Staffordshire Tram. 

Co., [1895] 2 Oh. 36. 


8468. Add. AnnotaMon: — ^Refd. Oswald Tilloteon, 
Ltd. V, 1. R. Comrs., [1933] 1 K. B. 134. 

8481a. Priority in wlnding-up— Validity.]-— 

Windermere District Gas A Water Oo. 
V, Whitehead, No. 7953a, ante, 

8481b. Condition restricting rights of preference 
sharehoiders-T-liimltatlon to repayment out 
of surplus assets paid up on share — Validity.] 

— Windermere District Gas A Water Oo. 
V. Whitehead, No. 7963a, ante. 

8481c. Surplus assets — Distribution between 
original & surplus capital.] — No provision 
was made in the memorandum or articles of 
a statutory co., w'hich had a capital of 
£10,000, either for the distribution of surplus 
assets in the event of a winding up or for 
dividends, except that the directors could 
declare a dividend to the members in pro- 
portion to their shares. In 1902 an order, 
which was conlinned by statutt% was made 
providing for an increase of the capital to 
£18,000 by an issue of additional shares. 
The order providrui that the undertakers 
sliould not make a larger dividend pay- 
ment than one of 10 per cent, on the 
original capital A one of 7 i)er cent, on the 
additional capital. 'There was no provision 
with regard to the distribution of surplus 
assets A there was uuthing else to distinguish 
the tw(> classes of capital. In 1930 the co.’s 
undertaking was sohl A the co, was wound 
up. A question arose as to the distribution 
of surplus assets in the liands of the liquidator 
after i)ayment of tiio deV)ts of the co. A after 
paying to the shareholders the amount paid 
up on their shares. The surplus assets 
represented inter alia tlie proceeds of the 
carrying on of the undertaking since the last 
dividend was declared A paid : — Held : 
(1) as no dividend had been declared by the 
directors before the winding up, the surplus 
assets could not he distributtnl partly as 
dividend A partly as capital ; (2) the surplus 
assets should be distributed pari passu 
between the holders of both classes of share 
capital. — Re Syston A Thurmahton Ga0, 
Light A Coke Co., Ltd., [1937] 2 All E. R. 
322. 


Part XII. — Foreign Companies. 


8510. Add, Annoiaiions : — Refd. Swedish Oentiral 
Ry. V, Thompson, [1924] 2 K. B. 255 ; A.-G. 
V. Belilios, [1928] 1 K. B. 798. 

8512. Add. Annotation : — Refd. Employers’ 


Liability Assce. v. Sedgwick Collins (1926), 
05 L. J. K. B. 1016. 

8513. Add, Annotation : — Refd. Sturtevant En- 
gineering Oo. V. Sturtevant Mill Co. of TJ.vS.A., 
Ltd., [1936] 3 All E. R. 137. 


PART IX. SECT. 14. SUB-SECT. 1. 

8370 1. By issue of debentures — On 
completUm of portion of railway — Issue 
before completton.'jr^The B. & W. By. 
Co., whose borrowing power* were 
not to arise until a certain portion of 
their line aliouid have been open for 
traffic, entered into an agreement with 
the S. & W. Ry. Oo. th^. if the latter 
oo. would advance them a sufficient 
sum to enable thorn to complete that 
portion of the line, they, the B. & W. 
Co., would, when tfaetr borrowing powers 
arose, issue & delivOT to the 8. A W. 
Oo. a sufficient amount of debentures 
to enable them to repay themselves 
the sum which they should so advance. 


In pursuance of this agreement, the 
S. & W. Oo. paid, from time to time, 
the contractor’s acoounte, until the 
portion of the line required by the B. 
& W. Oo.’s special Act to be open for 
traffic before the borrowing powers 
should arise was completed. The 8. 
& W. Co. advanced in that way 
£12,000. The B. & W. Oo.’s borrowing 
powers having arisen, they issued & 
delivered to the 8. 8c W, Co. debentures 
to secure that advance : — Held : theire 
was nothing illegal in that contract, 
& the debentures were valid to the 
extent of £12,000, the sum actually 
advanced . — Be Bagnalbtown A Wex- 
ford Rt. Oo. (1870), 4 I. R. Bq. 506.— 


PART X. SECT. 6. 

*b. Effect of Act respecting Capacity 
of Companies, 1917 (o. l2).l — The above 
Act deals only with the capacity of cos. 
to exercise their powers, & aoea not 
enlarge the powers themselves . — Re 
North Western Trust Oo., Ex p. 
PtTRE On. Co., Ltd. (Man.), [19261 1 
D. L. R. 689; [1926] 1 W. W. R. 426; 
35 Man. L. R. 433.— CAN. 


PART XII. SECT. 4. 

I. (top of p. 1200). Read now “w.** 

w (p. 1200) i. Company holding 

no licence in mortmain ,] — An insurance 
co., incorporated in a foreign State Sc 
holding no lioenoe under Ontario 
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Oases 8614— 86S8C. English and Empire 

8614. Add. Annotation: — Reid. Gilbert v. Gilbert 
dc Rougher (W27), 96 L. J. P. 137. 

After this case add : — 

.] — See^ now, 1929 Act, s. 234 (1). 

8520. Add. Annotation: — Reid. Midland Bank v. 

1. B. Oomrs., [1927] 2 K. B. 466. 

8628. For the portion of the parap;raph in the 
original volume commencing with “ Held : 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., dofts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bazik ; (2 ) it was not open to deits. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — Russian Oomi^brcial & Industrial 
Bank v. Oomptoir d’Bsoomptb db Mul- 
HOUSE, [1926] A. 0. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. B. 837 ; 68 Sol. Jo. 
841, H. L. 

AnnoifUioni .* — At fo <l) Apld. Braplovew* Liability Ab«o«* 
V. Sod^ok OoUlng (192«). 95 L. J. K. B. 1015. Diitd* 
Lazatd Bros. & Oo. v. Midland Bank. Ltd.. [19331 A. O. 
289. Confd. UuBsian Sc BncrUsh Bonk v. Baring Bros. 
& Co. (1932). 48 T. L. R, 193. As to (2) PoUdTBanque 
Internationale de Commoroe de Petrogi^ e. Goukassow, 
[1925] A. 0. 150. Consd. The Jupiter (No. 2), (19251 
P. 69 ; The Jupiter (No. 3) (1927). 137 L. T. 333. Diitd. 
Pose V. Soottlan Insoe. Oorpn. (1029), 98 L. J. K. B. 308. i 
Refd4 Russian & English Bank v. Baring Bros. Sc Co., i 
119351 Ch. 120 ; Shaw Sc Sons (Salfo d)TLtd. e. Shaw, 
[19351 2 K. B. 113. Oenerally, Refd. Banco do Bilbao v. 
Key, 119381 2 All E. R. 253 ; Deutsche Bank und Disoouto 
Gesellscbaft v. Bniique dos Morchauds de Moscou (1938), 
107 L. J. K. 11. 380. 

8628a. .] — A bank incorporated in 

< Russia in 1911, with British shareholders 
holding a majority of the shares, established 
a branch in London under separate manage- 
ment in 1916. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
carry on any business in Russia, its last 
eneral meeting being held at Petrograd in 
une, 1917. In 1921 an action was com- 
menced in the name of the bank by British 
shareholders to recover two sums of £100,000 
&> £80,000, forming part of a credit lodged by 
the former Russian Govt, with defts., an 
English bank, & alleged to have been assigned 


Digest Supplement. 

to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 
which pleadings were amended &> the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
A ceased to exist as a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment : — Held : on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britam. 

Sernble : although extin^isbed in the 
country of its origin, there is power in the 
ct. to wind up the English branch of a foreign 
corpn. as an unregistered co. under 1929 
Act, B. 338. — Russian & English Bank v. 
Baring Bros. & Oo., Ltd., [1932] 1 Ch. 436 ; 
101 L. J. Ch. 167 ; 146 L. T. 424 ; 48 T. L. R. 
193 ; 76 Sol. Jo. 68. 

Annotations: — Consd. He Rusnlan Sc English Bank, (19321 
1 Ch. 663 ; Russian Sc English Bank v. Baring Bros. Sc 
Co., [1935J Ch. 120. 

8523b. Application for removal of stay 

— ^After making of winding-up order.] — 

A Russian banking co., which had established 
, a business in England, was dissolved by 
Soviet law before the coming into operation of 
1929 Act. The co. was pltf. in an action 
which was stayed in 1932 by an order of the 
ct., pltf. CO. being treated as having been 
dissolved. A compulsory winding-up order 
was subsequently made under sect. 338 of 
1929 Act //cZd : 1929 Act, sect. 838 (2), did 
not operate to revive pltf. for the purposes of 
the action to which an end had been put by 
the order of the ct. or to avoid the dissolution 
brought about by the foreign law. — Russian 
& Engush Bank v. Baring Bros. A Co., 
Ltd., [1934] Ch. 276 ; 103 L. J. Ch. Ill ; 

160 L. T. 363 ; 77 Sol. Jo. 913 ; [1933] B. 
A C. R. 213. 

Annotation : — Gonsd. Russian & English Bank v. Baring 
Bros. & Co., [1936] Ch. 120. 

85230. .] — A foreign co. which after 

carrying on business in this country has been 
dissolved in the country of its incorporation 
may, notwithstanding its dissolution in that 
country, be wound up as an unregistered co. 

I under 1929 Act, s. 338 (1), (2), although the 

I dissolution took place before the passing of 


Mortmain Charitable Useti Act, but 
registered as authorised to do business 
In Ontario, applied to be registered as 
the transferee of a charge upon laud : — 
Held : the oo. was entitled to be 
registered without any qualifloatlon 
as to prooeedlngB that might be taken 
under that Act or any other Act 
airecting the holding of land by oorpns. 
— Re New York Life Insurance Co. 
(1934), 65 O. L. R. 408.— CAN, 

q (p. 1200) i. Burden of 

proof of status to carry on Iwsiness.] — 
La Saule Extension Universitt «. 
Prebman (Man.). [1926] S W. W. R. 
474.— CAN. 

0 . (p.1202). Add ** revsd. 66 8. C. R. 
639.*^ 

g. (p. 1208) I. .1— 

News Pububuxno Oo. v. Armstbono 
Stage Sc Taxi Co.» [1033] 3 D. L. R. 
668.— CAN. 

FART XII. SECT. &. 

to. General rule.] — In the abaence of 
eyidenoe of the law of the foreign state 
in qnesUon, the ot. cannot hold that a 
doctrine ot English law applicable to a 
00 . Inoorporated under local statutes 


applies to a oo. incorporated under a 
foreign statute. — Clare v. Thomas J. 
Qayteb Studios Incorporated, 
[19301 3 W. W. R. 89 ; 4 D. L. R. 1038. 
—CAN. 

PART XII. SECT. 7. SUB-SECT. 1.— A. 

1 i. Necessity for proof of incor- 

porcUion. ] — The proviaions of Cos. Act, 
1933, requiring foreign cos. to be 
istered & licensed In Saskatchewan 
ore Gommeuoing to carry on busi- 
ness therein do not prevent an unregis- 
tered foreign oo. from suing in the 

B rovinoe on a contract made out of 
tie province with respect to property 
situate outside of the province : but 
the pltf. foreign oo. must prove Its 
incoiporation under the laws of the 
country in which it alleges it is incor- 
porated. 

A oertilloate, purporting to be nnd&e 
the hand & seal of the Secretary of 
State for a certain state of the United 
States of America, to the effect that 
the document attached thereto con- 
tains a true A correct copy of the 
charter of the pltf. co. is not receivable 
in evidence to prove that the oo. is 
Incoi^rated In tnat state. But apply- 
ing K. B.' rule 843, leave was ^ven 
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pltf. to establish Its incorporation by 
an affidavit of said Secretary of State 
or of some offloia) oonneoted with his 
oflaoe who can testify as to the incor- 
poration & verify an examined oqpy 
of the charter. — Bondholders 8b- 
cuRiTiKS Corpn. v. Manville, [1933] 
3 W. W. R. I; 4 D. L. R. 099.— 
CAN. 


n i. .] — The Supreme Ct, of 

New South Wales hae no jurisdiction 
to entertain an action agidnst a oo. 
registered & carrying on business 
wholly outside the State & Service A 
locution of Process Act, 1901-1928 
(Cth.). does not extend its jurisdiotlon. 
— Brakmab Woollen Millb Co-op., 
Ltd. o. Poinbettza Hosiery Milis 
Pry.. Ltd. (1934), 61 N. S. W. W. N. 
16.— AUS. 


M. Adion by creditor — Liquidation in 
country of domiciZ.'l — A liquidation in 
the country of domicil of a oo. 
registered in New South Wales as a 
foreign oo. gives this ct. no jurisdiction 
to interfere with the rights of creditors 
in this State. — Pbhiaby Producers 
Bank of Australia, Ltd. «. Hughes 
(1931), 48 N. a W. W, N. 940.— AUS. 
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that Act ; &, with the leave of the Registrar 
in Cos. Winding-up, on the instruction of the 
liquidator with the approval of the committee 
of inspection, an action naay be brought in 
the name of the foreign co. to recover sums 
which at the date of its dissolution were due 
to the co. & unpaid. — Russian & English 
Bank & Floranob Montefiobe Guedalla 
V. Baring Bros. & Co., Ltd., [1936] A. C. 
406 ; [1936] 1 All E. R. 605 ; 105 L. J, Ch. 
174; 164 L. T. 602; 62 T. L. R. 393; 
[1936-7] B. & C. R. 28, H. L. 

8523d. .] — By a decree dated June 20, 

1936, the Italian government purported to 
dissolve the Bank of Ethiopia. The Em- 
peror Haile Selassie had left Abyssinia on 
May 1 or 2, 1936. In an action begun on 
Sept. 29, 1936, the Bank of Ethiopia made 
claims against the National Bank of Egypt 
(its correspondent in Cairo & London), & 
against the liquidator appointed pursuant to 
the Italian decree. In the action direction 
was made for the trial of the issue whether 
the Bank of Ethiopia had been dissolved or 
had otherwise ( eased to exist by virtue of the 
laws of the country under the laws whereof 
it was incori)orated, or, if it had not so ceased 
to exist, whether the action had been brought 
with its authority. On Apr. 28, 1937, the 
Emperor Hade Selassie, in England, signed 
a decree purporting to empower all cos. 
incorporated under Ethiopian law to hold 
valid meetings of their members &> of their 
councils of administration & to carry on 
business outside Abyssinia. On Apr. 29, 

1937, the issue came before the Ct. foi trial. 
During the hearing there was put beb^re the 
ct. a certificate from the Foreign OfUce si. ow- 
ing that the British government, in Dec. 1936, 
recognised the Italian government as being 
in fact {de facto) the government of the area 
of Abyssinia then under Italian control : — 
Held: (1) the decree of June 20, 1930, was 
made hy a, de facto government having the 
occupied territory completely under its con- 
trol & therefore under its full governmental 
authority ; (2) the action could not be held 
to have been authorised by the Bank of 
Ethiopia, as it liad not been brought by the 
liquidator’s authority. 

Semble : a de facto government has neces- 
sarily full responsibility, & it-s acts have the 
status of acts of a government with full 
responsibility. — Bank op Ethiopia v. 
National Bank of Egypt & Liguori, [1937] 
Ch. 613 ; [1937] 3 All E. R. 8 ; 106 L. J. Ch. 
279 ; 167 L. T. 428 ; 53 T. L. R. 751 ; 81 
Sol. Jo. 479. 

Annotations : — Gonfd. Haile Selassie v. Cable & Wireless, 
Ltd., 11938) 3 All E. R. 677. Refd. Banco de Bilbao v. 
Key, (1938J 2 All E. R. 253. 

8524. For the paragraph In the original volume 
substitute the following paragraph ; — 

.] — A Russian bank having a head 

office in Petrograd & a branch in Paris bad, 
through its Paris branch, a series of financial 
transactionB with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt, pitf . bank 
had ceased to exist, A that no one Had autho- 


rity to sue in the name of the hemk : — Held : 
the case wm governed by Ruaeian Comment 
& industrial Bank v. Comptoir d'Escompie de 
Mulhouae, No. 8523, an&, A the defence 
failed. — Banqub Internationale db Com- 
merce DE Petrograd v, Goukassow, [1925] 
A. 0. 160 ; 03 L. J. K. B 1084 ; 132 L. T. 
116 ; 40 T. L. R. 837 ; 68 Sol. Jo. 841, H. L. 

Annotations : — DIstd. Lazard Bros, ft Co. v. Bonqiie Indus - 
trielle de Mosoou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1031), 101 L. J. K. B. 66. Coil«d> Russian ft 
Eniflisn Bank v. Baring Bros, ft Co. (1932), 48 T. L. R. 
103. Refd. The Jupiter (No. 3) (1927), 137 L. T. 333 : 
Russian ft English Bank v. Baring Bros, ft Co., [1936] 
1 All E. R. 6()5 ; Gackwar Baroda State Railway v. 
Habib-Ul-Haq (1938), 107 L. J P. C. 46. 

8627a. Whether company in existence.] 

— A Russian insurance co., having its prin- 
cipal office in Petrograd A a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt, 
purported to put all insurance cos. in Russia 
into liquidation & to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which ho repre- 
sented h^ ceased to exist, A at his request; 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protiisted that he had no power 
to act for the co., A judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on 0. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the juiisdiction of the ct., A it must be 
assumed that the Russian Govt, would, 
according to the comity of nations, recognise 
the judgment as effective. — Employers* 
Liability Assurance Oorpn. v. Sedgwick 
Collins A Co., [1927] A. C. 95 ; 95 L. J. K. B. 
1015 ; 42 T. L. R. 749 ; avh nom, Sedgwick 
Collins A Co., IjTD. r. Rossia Insurance 
Co. OF Petrograd, 136 L. T. 72, H. L. ; 
affg. S.C. aub nom. Sedgwick Collins A Co. 
V. Rossia Insurance Co. of Petrograd, 
[1926] 1 K. B. 1, C. A. 

Annotations : — As to (1) Oolud. Lazard Bros, ft Co.^ v. Mid- 
land Bank, Ltd. (1932), 49 T. L. R. 94. Refd. First 
Knseian Insoe. v. London ft Lan(^ashiro Insce., [1928] Ob. 
922. As to (3) Apld. Sabatier v. Trading Co., 11927) 1 
Ch. 496. Gmerallv, Refd. The Jupiter 7 No. 3) (1927), 
137 L. T. 333 ; Re Vocsalion (Forel^), Ltd. (1932), 48 
T. L. R. 626 ; Be Russian Bank for Foreign Trade, 
(1933) Cb. 746. 

8527b. Company extinct — Judgment by 

default — Garnishee proceedings — Invalid.]— 
On Oct. 29, 1930, a writ was issued by applts. 
against a Moscow bank, hereinafter called 
the Industrial Bank, claiming £362,396 15s. 
as a debt A interest ; an afficlavit was sworn 
on which an order was mode for service of 
notice of the writ on the Industrial Bank at 
Moscow. On Nov. 24, 1930, judgment was 
entered for applts. in default of appearance. 
On Nov. 28, 1930, applts. received a letter 
from the Soviet Embassy, dated Nov. 27, 
1930, returning the notices of the writ A 
stating that they could not be delivered as 
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the Industrial Bank went out of existence 
during the 1917 Oct. revolution. On Dec. 12, 
1930, the applts. obtained a garnishee order 
nisi against resps., who were indebted to 
the Industrial Bank for a sum in excess of 
the sum for which applts. had obtained judg- 
ment. A copy of the order was sent on the 
same day to the Industrial Bank but was 
returned marked “ imknown.** 

On the questions whether the garnishee 
order nisi imould be set aside on the ground 
that the Judgment was a nullity, having been 
signed against a non-existent deft., since the 
Industrial Bank had ceased to exist as a 
juristic person before the date of the writ, 
& further whether the order should not also 
be set aside on the ground that there was no 
proper service on defts. even if existent : — 
Held: (1) the English ct. recognised that 
the governing authority in Russia was, & 
had been since Oct. 1917, the Soviet State, 
& the Russian Soviet law, as to whether the 
Industrial Bank was in Oct. 1930, an existing 
juristic person, was a question of fact which 
must be proved by qualified expert evidence 
as to^the foreign law & decided by the judge 
alone ; the evidence compelled the conclusion 
that the Industrial Bank was by Soviet law 
•non-existent in Russia in 1930, & therefore 
the judgment & garnishee proceedings must 
be set aside ; (2) the discretion of the ct. 
'ought to be exercised to set aside the order 
for service of the writ, & in refusing to treat 
the judgment as of sufficient foundation for 
a gaimlshee order, as the affidavit had not 
properly disclosed the position, & because 
no reference was therein made to the pro- 
cedure provided for such cases by R. S. C., 
Ord. 11, r. 8, which, if it had been coniplied 
with would have resulted in the judge 
becoming aware of the impossibility of service 
of the notice of the writ ; (3) at the material 
time the procedure under R. S. C., Ord. 11, 
was mandatory, the relevant words being 
“ the following procedure shall be adopted ** 
& not as now permissive by the substitution 
since made by the Rules Committee of the 
word “ may ’’ for the word “ shall.’ ^ Accord- 
ingly, apait from the want of accuracy in 
the affidavit, the order for substituted service 
was made by an incompetent procedure & 
was a nullity. The judgment, therefore, 
based on such service & the subsequent gar- 
nishee proceedings failed. — Lazard Bros. & 
Co. V. Midland Bank, Ltd., [1933] A. C. 289 ; 
102 L. J. K. B. 191 j 148 L. T. 242 ; 49 T. L. R. 
94 ; 76 Sol. Jo. 888, H. L. ; affg, S. 0. avb nom. 
Lazard Bros. & Co. v. Banqub Industrieldb 
DB Moscou, [1932] 1 K. B. 617, 0. A. 

Annotations: — As to (1) Refd. Russian & Englisli Bonk v. 


Baring Bros. & Co., [1935] Ch. 120 ; Deutsche Bank iind 
Disconto Gesellschaft v. Banqiio des Marchands de Moscou 
(1938), 107 L. J. K. B. 386 ; Qaekwar Baroda State 
Railway v. Habib-Ul*Haq (1938), 107 L. J. P. C. 46. 
Generally^ Befd. Burr v. Anglo-Frcnoh Jianking Corpn. 
Ltd. (1033), 49 T. L. R. 405 ; Tte Russian Bank for 
Forolflrn Trade, (1933] Ch. 745 ; MacOarthy v, Agard, 
tl933J 2 K. B. 417. 

8527c. Setting aside.] — If it comes 

to the knowledge of the ct. that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according io the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside (Scrxttton, L.J.). — 
Lazard Bros. & Co. v. Banqub Indus- 
TRiELLE db Moscou ; Lazard Brob. &; Co. 
v. Midland Bank, Lto., [1932] 1 K. B. 617 ; 
101 L. J. K. B. 66 ; 146 L. T. 240, C. A. ; 
affd., [1933] A. C. 289, H. L. 

Annotation : — Befd. MacOarthy v. Agard, [1933] 2 K. B. 417. 

8527d. Setting aside judgment.] — A 

Chilean co. was formed under Chilean law 
by the making of two decrees in Mar. So Apr. 
1931. On Jan. 2, 1933, a Presidential decree 

, was issued declaring that the two former 
decrees creating the co. were repealed & 
left without effect. On Jan. 19, 1933, a 
judgment in favour of the then pltfs. (the 
present defts.) was given in an action in the 
English High Ct. against the co. Pltfs. in 
the present action, members of a Liquidation 
Commission appointed to take over tne assets 
lately belonging to the Chilean co., claimed 
a declaration that the judgment given in 
the English High Ct. was null & void : — 
Held : the effect of the Presidential decree 
was that the co., although it had had a de 
facto existence, never came into legal exist- 
ence & was not a de jure entity, & was 
non-existent at the time when the judgment 
was given against it. The present pltfs. 
were therefore entitled to a declaration that 
the judgment against the co. was null & 
void as having been given against a non- 
existent deft. — Burr v. Anglo-French 
Banking Corpn., Ltd. (1933), 149 L. T. 
282 ; 49 T. L. R. 405 ; 77 Sol. Jo. 448. 

8542. Add, Annotaiiona: — Refd. Sedgwick Collins 
V, Rossia Insce. of Petrograd, [1926] 1 K. B. 1 ; 
Re Russian & English Bank (1932), 48 T.Xi. R. 
282. 

8543. Add, Annotaiiona Sedgwick Collins 

V. Rossia Insce. of Petrograd (1925), 133 
L. T. 808 ; Re Vocalion (Foreign), Ltd. (1932), 
48 T. L. R. 626. 

8548a. Company dissolved before 1929 Act — 

Power to wind up as unregistered company — 


PART Xli. SECT. 8, SUB-SECT. 1. 

• I, .) — A wlndlng-up 

order by a Oanadlan ot. in the matter 
ot a (sootoh oo. doing busineae in 
Canada, ic, having aasota Sc owing debta 
in Canada, which order was made on 
the petition of a Canadian creditor, 
with the ooneent of the liquidator 
previoxiBly appointed hj the ot. in 
Scotland, a« ancillary to the winding-up 
proooedingB there Held ; a valid 
order . — Be SoonrsH Canadian 
Abbbbtos Oo., Allkn v. Hanson 
(1890), 18 S. O. R. 667.~CAN. 

• ii. .] — Where a 

3 f^ding-up order had been made In 
Enfl^Uma against an oo. prior 

iotae makuig of a Oanafllan winA^- 


up order ; — field .* a double llquida- The Victorian liquidator had in hand 

tion should he avoided, by treating the £1,665, prooeeds of reallaatioxi : — Held : 

duties of the Canadian liquidator as upon the New South Wales nquidator 

ancilla r y to the English winding-up giving security to the satisfaction of 

proceedings. — Be National Bbnbfit the prothonotary in the sum of £1,500 

AsatTRANoB Oo., Ltd., Paoifio Qrbat that the Victorian assets would he 

Sastbrn Rt. Oo.*8 Case, [1987] 3 applied to the satisfaction of the olaima 

D. L. R. 289 ; [19271 2 W, W. R. 348 ; of the Viotesrian creditors jxiri passu 

86 Man. L. R. 649.-— CAN. with other claims of the same class, all 

6 Ul. Remission of funds to moneys in the hands of the Victorian 

/oreim Ifouidalor.}-— A 00 ., incorporate liquidator, after < deducting the costs 

in New ^uth waiee & oarnring on of the winding-up, including the 

business In Victoria, was orderw by liquidator’s remuneration, should he 

the Supreme Ot. of New South Wales remitted to the New South Wales 

to he wound up. A rfmilar order, liquidator. — Re Australian Fbdbral 

subsequently maoe by the Supreme Ot. Lifb Sc General Assurance Co., Ltd. 

of Vitoria, provided that the viotorian (No. 2), [1931] V. L. R. 317 : Argus 

winding ' up should he conduct^ as L. R. 291 (Vlctorla).^ — ^AU8. 
ancillary to that in New South Waiee. 
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Winding up of English branch.] — Bussian Sc 
English Bank v. Baring Bros. Sc Co., Ltd., 
No. 8523a, ante. 

8548b. .] — petition was presented 

by creditors, whose d^t was disputed, for 
the compulsory winding-up of an unregistered 
foreign co. which had a branch in England Sc 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation : — 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came into operation, under the corresponding 
sects, of the Acts of 1862 & 1908, Sc the ct. 
had therefore jurisdiction to make an order 
for the compulsory winding-up of the co. 
under sect. 338 (1) (d) ; (2) notwithstanding 
the general rule that a disputed debt may not 
form the basis of a creditor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be otherwise without a remedy 
Sc were entitled to proceed by a winding-up 
petition ; Sc they were entitled to a com- 
pulsory order for the winding-up of the co. — 
Re Russian Sc English Bank, [1932] 1 Ch. 
663 ; 101 L. J. Oh. 226 ; 147 L. T. 57 ; 48 
T. L. R. 282; 76 Sol. Jo. 201; [1931] 
B. Sc C. R. 140. 

Annotations : — As to (2) FoUd. Re Russian Bank for Foreign 
Trade, [1933] Oh. 74.5. Gonsd. Russian Sc Rufirlish Bank 
V. Baring Bros. & Co., [1935] Ch. 120. 

854BC. .] — The bank was estab- 

lished in Russia in 1871 as a limited co. Sc 
was authorised by its statutes to open 
branches in Russia & elsewhere, which it 
did in, among other places, London Sc Paris. 
In 1909 it began business in Lc^ndon, filed 
particulars with the Registrar of Oh., <fc 
registered the names Sc addresses of pnjiv'ons 
authorised to accept service in England oa \ 
its behalf. The bank at all material times 
consisted of more than eight members. 
Petitioner claimed to be a creditor for over 
£23,000, Sc asked that the bank should be 
wound up. Expert evidence for him ex- 
pressed the view that the bank had ceased 
to exist as a result of decrees made under 
the laws of the Union of Socialist Soviet 
Republics, which decrees had transferred its 
assets to the Soviet Govt., Sc that payment 
could not be demanded from any person or 
body of persons. Petitioner’s debt was dis- 
puted Sc the bank opposed tlie petition on 
the ground, also supported by export evi- 
dence, that it could not have ceased to exist 
as long as it had, as it claimed to have in 


London Sc Paris, branches with which the 
Soviet Govt, had not dealt Sc which it had 
not taken over. Pursuant to an order of 
the Registrar the petition had been served 
upon the persons registered as authorised 
to accept service in England, Sc no question 
was raised before the ct. as to the validity 
of the service : — Held : (1) the result of the 
Russian revolutionary legislation of 1917 Sc 
the following years was to put an end to the 
juristic existence of banking companies in- 
corporated in Russia, including those which 
had branches established in England ; (2) 
apart from that conclusion, the impos- 
sibility of a branch of such a Russian bank 
continuing to function according to its incor- 
porating statutes was a sufficient ground for 
a winding-up order ; (3) such an order might 
bo made even if the debt of the petitioning 
creditor was in dispute ; (4) the Soviet 

decrees could not have the effect of extin- 
guishing or transferring debts regarded in 
English law as being locally situate in Eng- 
land ; (6) the ct.’s jurisdiction was not 

affected by the circumstance that the Soviet 
Govt, which, up to the date of the judgment 
on the petition, hod not intervene, might 
possibly establish a claim to some part of 
the assets . — Re Russian Bank for Foreign 
Trade, [1933] Ch. 745 ; 102 L. J. Oh. 309 ; 
149 L. T. 65 ; 49 T. L. R. 253 ; 77 Sol. Jo. 
197 ; [1933] B. Sc 0. R. 157. 

Annotations :~-Omrrally, Refd. Couiptnihi Naviora Vasooii* 
fjCada V. (.JriHtinu. S.S., A. t*. 4Kr> ; Iljiil(i Selansio v. 

. (Jablo & Wirolms, Ltd., 1193H| ;> All E. II. 384. 

g 54 g(l. Service of petition.] — 

The ct. can wind up a foreign co. which has 
carried on business within the jurisdiction, 
even if the co. has ceased to exist, if there 
is no member, officer, or servant of the co. 
on whom the petition to wind up can be 
served, the service must be effected, not 
under R. S. C., Ord. 67, r. 6, but under 
Companies (Winding Up) Rules, 1929, r. 28, 
by leaving a copy of it at the co.’s “ last 
known principal place of business ” within 
the jurisdiction. — Re Tea Trading Co. K. 
Sc C. POPOFP Bros., [1933] Ch. 647 ; 102 
L. J. Ch. 224 ; 149 L. T. 138 ; 77 Sol. Jo. 
215; [1933] B. & C. R. 120. 

8554. Add. Annotation : — Refd. Be Vocalion 

(Foreign), Ltd. (1932), 48 T. L. R. 525. 

8556. Add. Annotation: — As to (1) Gonsd. Re 
Dorman, Long & Co., Re South Durham 
Steel & Iron Co., [1934] Ch. 635. 


Part XIII. — Illegal Companies. 


8671. Add. Annotations: — Refd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383 ; R. V. Registrar of Joint Stock Com- 
panies, Ex p. More, [1931] 2 K. B. 197. 

g574a. Company selling Irish lottery tickets.] 

— A co. was formed in England for the sale 
there of tickets & chances in the Irish lottery ; 
— Held : the object of the co. was unlawful, 
Sc the Registrar of Joint Stock Cos. was right 
in refusing to register the co. — B. v. Regis- 
trar OP Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 


638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 T. L. R. 
383 ; 29 L. G. R. 452, C. A. 

8576a. .] — Harvey v. Collett (1846), 15 

Sim. 332 : 4 Ry. Sc Can. Cas. 387 ; 15 

L. J. Oh. 376 ; 10 Jur. 003 ; 60 E. R. 646. 
Annotation: — Beld. Stewart v. Anatln (18C0), 36 L. J. Oh. 
162 . 

8581a. Action against treasurer & secretary 

—Illegality will not prevent account.] — 

Greenberg v. Oooperstein, No. 272a, ante. 

8582. Add. Annotation: — Refd. Greenberg v. 
Oooperstein, [1926] Ch. 657. 
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8583. Add. Annotation : — Refd. Greenberg v. 

Cooperstein, [1926] Oh. 667. 

8587, Add. Annoiationt : — Refd. Cornish Mutual 
Assce. 1 ?. 1. K. Oomrs., [1026] A. O. 281; 


Greenberg v. Cooperstein, [1926] Oh. 667; 
Thomas v. Evans, Jones v. l^uth«West 
Lancas&ire Coal Owners' Assocn. (1926), 136 
L. T. 673. 


Part XIV. — Companies 

8595a, Name of member omitted from 

memorial of names of members — Deed not 
executed,] — Scott v. BBRKEJT.i:Y (1847), 3 
C. B. 926 ; 5 Ry. & Can. Oas. 61 ; 16 L. J. 

0. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 B. R. 371. 

ArmotcUiona : — Raid. Portal v. EmmonB (1876), 1 O. P. D. 

201 ; Kipllnir v. Todd (1878), 3 C. P. D. 350 ; Re South 
London FUh Market Co.. PUmeoll's Cose (1888). 1 Meg. 92. 

8616. Add following para. : — Held : in an action 
against the co. for improperly withholding 
the shares after a tender of the sum due for 
calls &> interest, A. was entitled to recover 


under Private Acts. 

their value at the market price of the day 
of the tender, deducting the amount of the 
calls & interest. — Van Dieman's Land Co. 
V. Cockerell (1867), 1 0. B. N. S. 732. 

8621a. .] — Browne v. London Necro- 

polis Sc Nationai. Mausoleum Co. (1867), 
6 W. R. 188. 

8638. Add. Annotaiiona : — Consd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 
Refd. Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48. 


PART XIU. SECT. 2. SUB-SECT. 2. 

■a. Illeoalitv ae ground for winding 
wp.l— rThe obfoots of a oo. as disolosod 
In it^ memorandum were unobjection- 
able. & one of Its objects was to raise 
donation funds to carry out charitable 
objects. By Its Arts, of Assocn. cer- 
tain objects were Introduced which had 


the effect of making co. conduct a 
lottery or keep an omco for the pur- 
pose of drawing a lottery or publish 
proposals relating to the drawing of 
such a lottery : — Held : the co. should 
bo wound up, since Its medn object was 
an lUeeal purpose. A lottery Is ** a 
distribution of prizes by lot or chance.*’ 
— Universal mutual Aid & Poor 


Houses Assocn., Ltd. c. Thoppa 
Naidu (1933), I. L. R. 66 Mad, 26.— 
IND. 


PART XIV. SECT. 2, SUB-SECT. 8. 

sd. Suhacripiion hooka — CondiHona 
as to ,] — Marmora Foundry Co. v. 
Mubnet (1850). 1 C. P. 29.— CAN. 


J08 



Vol. XI. Cases 18- 


COMMONS AND RIGHTS OF COMMON. 

Note. — Ab to commons & rights of common after 1925, see Law of Property Act, 1926 (c. 20), 

fis. 193, 194. 


18. 


Part II. — Different Kinds of Rights of Common. 


Add» Annotation : — As to (1) Refd. Stoney v. 
Eastbourne B, C. Devonshire (1926), 95 
L. J. Ch. 312. 


224. Add. Annotation : — Generally^ Refd. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 163. 
226. Add. Annoiaiion : — As to (2) Refd. Hodgson v. 
McOreagh (1023), 02 L. J. Ch. 420. 


Part V. — Right 

823. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Oh. 339. 

823a. In demesne land — Is warren In gross.] 

— Deft., lord of the manor of B., claimed 
starting rights o^’^er pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor panted by the Crown to J., In 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.*8 reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in d^ft. 
by the grant of the manor. A; there was uo 


Part VI. — Creation and Pi 

366. Add. Annotations : — As to (2) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 466 ; Re Smith. Public Trustee 
V. Smith, [1932] 1 Ch. 163. 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
V. McOreagh (1923), 93 L. J. Ch. 339 ; 131 
L. T. 340 ; 40 T. L. R. 10 ; 68 Sol. Jo. 58, 
0. A. 

329. Add. Annoiaiion : — Refd. Hodgson v, Mc- 
Creagh (1923), 93 L. J. Oh. 339. 

347. Add. Annoiaiion : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Oh. 339. 

347a. Alienation reserving franchise of free warren.] 

. — Hodgson v. McOreagh, No. 323a, ante. 

349a. By alienation of soil — Although soli 

reacquired.] — 11. v. Shiriand (1314), Y. B. 
6 & 7 Bdw. 2, VIII. Bel. Soc. (Vol. III., 
Eyre of Kent) 181. 


3of of Rights of Common. 

462. Add. Annoiaiion : — Refd. Green v. Matthews 
& Co. (1930), 46 T. L. R. 206. 

454. Add. Annotation : — Dlstd. Wade (Gabriel) & 
English, Ltd. v. Dixon Cardus, Ltd., [1937] 
3 All E. It. 900. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. Add. Annoiaiion : — Refd. I^eech v. Best 
(1930), 99 L. J. K, B. 537. 

886. Add. Annoiaiion : — Refd. Back t?. Daniels, 
[1926] 1 K. B. 626. 

893. Add. Annotations : — As to (4) Refd. Oonsett 
Industrial & Provident Soc. v. Oonsett Iron 
Co., [1922] 2 Ch. 135. As to (5) Refd. Oonsett 
Industrial A; Provident Soc. v. Oonsett Iron 
Co.. [1922 ] 2 Ch. 136. 

896. Add. Annotation : — As to (2) Consd. Warwick- 
shire Coal Co. V. Coventry Corpn., [1934] Ch. 
488. 

899. Add. Annotation : — As to (1) Consd. Oonsett 
Industrial A Provident Sqc. v. Oonsett Iron 
Co., [1922] 2 Ch. 135. 

900* Add. Annotation : — Consd. Oonsett Industrial 
As Provident Soc. t. Oonsett Iron Co., [1922] 
2 Oh. 135. 


901. Add. Citation 2 Oh. 187, n. 

Add. Annotations : — Folld Consett Indus- 
trial Aj Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. Refd. Wath-upon-Deame 
Urban District Council v. Brown At Co., [1936] 
^ Ch. 172. 

903. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — By the Lanchester 

Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor A his assigns should 
have, hold A enjoy all mines A minerals 
within A under the allotments, with full A 
free liberty of searching for, draining, winning 
A working the mines A minerals by any ways 
or means then in use or thereafter to be 
invented as fully A freely as he might or 
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could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing ; So also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot' 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency 
should be m^e up by means of a rate levied 
upon all the allottees : — Held : (1) the case 
was governed by the decision of the Ot. of 
Appeal in Conaett Waterworks Co* v. Ritsoriy 
No. 901, aniey which was a decision on the 
identical question arising on the construction 
of the same Act So in the same circumstances, 
So although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co* v. Bishop Auckland Industrial 
Co.y No. 905, posty the decision itself had not 
been overruled & was therefore binding upon 
the ct., So defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 
compensation to pltfs. ; (2) (Younger, L.J.) 
the' decision at which the Ot. of Appe^ had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
• by which it was bound. — Oonsett Indus- 
trial So Provident Society, Ltd. v* 
Oonsett Iron Oo., [1922] 2 Oh. 136 ; 91 
L. J* Oh. 630 ; 127 L. T. 383 ; 38 T. L. R. 
684 ; 66 Sol, Jo. 462, 0. A. 

905. Add* Annotations : — Consd. Oonsett Indus- 
trial & Provident Soc. v* Oonsett Iron Oo., 
[1922] 2 Oh. 135 ; Warwickshire Ooal Oo. v. 
Coventry Corpn., [1934] Oh. 488. Apld. 
Wath-upon-Doarne Urban District Council 
V. Bmwn So Oo., [1930] Oh. 172. 

906. Add* Annoiaticni: — Consd. Oonsett Indus- 
trial So Provident Soc. v* Oonsett Iron Oo., 
[1922] 2 Oh. 136. 

909, Add* Annotations : — As to (2) Consd. Oonsett 
Industrial & Provident Soc. v* Oonsett Iron 
Co., [1922] 2 Oh. 136 ; Warwickshire Coal 
Oo. V. Coventry Corpn., [1934] Oh. 488. 
As to (3) Consd. Oonsett Industrial So Pro- 
vident Soc. V. Oonsett Iron Oo., [1922] 2 Oh. 
135. 

911. Add* Annotations: — As to (2) Consd. Oonsett 
Industrial So Provident Soc. v* Oonsett Iron 
Co., [1922] 2 Oh. 135. Overd. Warwickshire 
Ooad Oo. V* Coventry Corpn., [1934] Oh. 488. 

918. Add* Annotations : — Refd, Taylor v, British 
Legal Life Assce., [1925] Oh. 395 ; Todrick 
V* Western National Omnibus Co., [1934] 
Oh. 661. 

929a. Power to stop up highway through old 
enclosure.”] — By Inclosure Act, 1845 (c. 118), 


Digest Supplement. 

8. 62, power is given to the valuer acting in 
the matter of any inclosure to set out So 
make public roads So ways, So widen public 
roads So ways, in or over the land to be 
inclosed. So to stop up, divert or alter any of 
the roads or ways passing through the Land 
to be inclosed, or “ through any old inclosures 
in the parish or respective parishes in which 
the land to be inclosed shall be situate ” : — 
Held : the power of stopping up roads so 
given is not confined to roads passing through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old inclosures 
within the parish. — Hornby v* Silvester 
(1888), 20 Q. B. D. 797 ; 57 L. J. Q. B. 668 ; 
59 L. T. 666 ; 52 J. P. 468 ; 36 W. B. 679, 
O. A. 

939a. As to fences — Power to direct maintenance.] 

— Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair So mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — Garnett v* Pratt, [1926] Ch. 897 ; 
95 L. J. Oh. 453 ; 135 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Drivehi v* Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 682, n. ; 129 
E. B. 523 

Annotation : — Distd. Newcastle v, Clark (1818), 2 Moore, 
0. P. 666. 

983. Add. Annotation .’—Generally y Refd. Re 
Simeon, [1937] 3 All E. R. 149. 

1000. Add. Annotation : — Refd. Sto(kwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1012. Add. Annotatioyi : — As to (2) Refd. Liddle 
V* North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101. 

1012a. Extent of dedication to public.] — 

Where the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the mets^ed 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what^he has 
left between the metal So his fence is dedicated 
to the public. — Copbstake v. West Sussex 
County Council, [1911] 2 Oh. 331 ; 80 
L. J. Ch. 673 ; 105 L. T. 298 ; 76 J. P. 466 ; 
9 L. G. R. 905. 

1015. Add. Annotation : — Refd. Todrick v. Western 
National Omnibus Co., [1934] Ch. 561. 

1028. Add. Annotations : — As to (1) Refd. Oonsett 
Industrial So Provident Soc. v* Oonsett Iron 
Co., [1922] 2 Ch. 135 ; I. R. Comrs. v. New 
Sharlston Collieries Co., [1937] 1 B. 583. 


Part XIV. — Regulation of Commons. 


1078. Add, Annotation .-—Consd. Mitcham Golf 
Course Trustees v* Ereaut, [1937] 3 All E. R. 
450, 


1089. After this case add “ Injunction to 

restrain promotion — Scheme Inconsistent with 
prior conveyance.] — See Injunction, Vol. 
MVIII., pp. 469, 470, No. 789.” 
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COMPULSORY PURCHASE OF UNO AND 
COMPENSATION. 

Part I. — Compulsory Powers over Land. 


4. Add, Annotations : — As to (2) Dlstd. Blrkdale 
District Electric Supply Co. v, Southport 
Corpn., [192(iJ A. C. 355. Folld. He llt^y- 
wood's (./Onveyaiicts ( Jhcsliiro Lines 
V. Liverpool Oorpn., [103SJ 2 All 10. H. 230. 
Retd. York Corpn. v, IjoetJiam, [10211 1 
Ch. 657. 

4a. .] — In 1878, a railway eo. acquired 

by compulsory purcljase a plot of land for 
the purposes of tladr undertaking. The 
(50. entered into a covcuiant with the vcnidor, 
his heirs dfc assigns that “ no engine works 
or sheds locomotive works or slieds litting- 
sheds or any 1) nil dings for the puri)ose of 
manufacture or V)usines.s other than goods 
or passenger stations or signal-boxes or 
sidings in ccnineetion with tlie railway or 
stations shall h(; orectt^d on any lands belong- 
ing to or to be acquired [by tlie co.J from 
J. P. 11. his heirs or assigns without the con- 
sent of the said J. 1*. II. his heirs assigns.” 
The CO. desired to scdl tluj plot of land to 
persons who wished to erect a public-hous(5 
thereon. In 1920, & in 1924, the Liverpool 


Corpn. a<;quinMl tfuj adjacent land formerly 
owned by J. P. 11., claim(*d to be able to 
enforce the covenant prevent the erection 
of the public-house i—i/r/d .* (1) the cove- 

nant, even if originally valid, was not a 
covenant which ran with the land so .as to 
enure for the benelit of the purchasers, 
because there was no sutlicient description 
of the land to h(‘ benelit(>d ; (2) there was 

no enfoTceable covenant in any (went, 
luicause the covenant originally (mtennl into 
was void und(‘!* th(5 rule in Ayr Harbour 
TrusIceH v. OHaaid (1SS3), S App. Lias'. 923; 
11 l>ig(5st 103, 4.-- lie IIeywood’s Con- 
VEYAN(’K, ChESHTIIE LINES CoMMm'EE V. 
Liverpool Corpn., [1938] 2 All K. U. 230; 
82 Sol. .lo. 3.52. 

7* Add, Annotations : — As to (3) Refd. Bourno- 
mouth-Swanago M6tor Hoad <Sc Pc^ry Co. 
V. Harvey, [1929] 1 Oh. 686 ; Farn worth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

19. Add, AnyiotcUion : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity .Toint Com- 
mittee Co., [1924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28. Add, Annotations : — As to (2 ) Consd. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. 0. 
315; He Simoon, [1937] 3 All E. R. 149. 
Refd. Manche.ster Corpn. v, Farnworth (1929), 
46 T. L. K. 85. 

56. Add, Annotation : — Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — The Board of the Railway Comrs. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board : — Held: 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 


Act, R. S. 0., 1906 (c. 143), for the puri) 08 e 
of the railway proper, the lowered road 
still remained x>art of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boland v, Canadian National Ry. Co., 
[1927] A. 0. 198 ; 95 L. J. P. 0. 209 ; 136 
L. T. 197, P. 0. 

Annotation : — QeneraUy, Beld. Bell Telephone Co. of Canada 
V. Canadian National Kys., [1933] A. O. 603. 

67. Add. Annotation : — Refd. Farnworth v, Man- 
chester Corpn., [1929] 1 K. B. 533. 


PART 1. SECT. 1. 

0 1. .] — The right to expropriate 

must be clear, & if there is a doubt it 
will be settled in favour of the land- 
owner. — Re Oalpwell & Toronto, 
[1935] 2 D. L. R. 623 ; O. R. 255.— CAN. 

ta. What amounts to compulsory 
taking,] — The acquisition of the Inter- 
national Ry., on the expiration of its 
franchise, by the Niagara Parks Com- 
mission, was not a compulsory taking. 
— Intern AT ioNAJL Ry. Co. v. Niagara 
Pares Commission, [1936] l D. L. R. 
737 ; O. R. 195 ; on apv^, [1937] 3 
All E. R. 181, P. C.— CAN. 

PART 11. SECT. 2, SUB-SECT. 1. 
fo. Land in use ** otherwise for 
more canoenistU oeeupaUon ** of buikHno 
— MunMpal Act, s. 325.}— Surrey 


District Corpn. v. Caine (1920), 
67 D. L. R. 794 ; B. O. R, 821.— 
CAN. 

m I. Public Works Act, 

li, 8. D. C., 1911 (c. 189)— Fo/W«i/ 
ofeorUract by Minister of Public Works.] 
— A contract mode by the Minister for 
the purchase of laud tor a public pur- 

S ose does uot bind the Crown unless 
bte acquisition of the land has been 
authorised by an Order in Ck>uncil, 
or a resolution In Oounoll amounting 
to etn order, even if the contract is 
sealed with the seal of the Department. 
— MAOICAT V. A. -a. FOR Britisb 
COLUMBIA, [19221 1 A. O, 467.— <JAN. 

m U. Expropriation Act, 1906 

(c. Wh-IHscretion of Minister. y--Ks 
to the propriety ft neoeeelty of expro- 
priation the Minister is the sole judge 

8 


ft the ct. has no Jurisdiotion to Inter- 
fere with his discretion. — R. v. Imperil l 
Bank of Canada, [1923] 3 D. L. R. 
345.— CAN. 

PART II. SECT. 8, SUB-SECT. 3.— A. 

■d. Bye-law expropriating excessive 
land — Severable.y^A bye-law expropri- 
ating land in excess of that allowed by 
statute la severable. — Rjcjhes v. Rich- 
mond Township, [1933] 3 D. L. R. 
437.— CAN. 

PART IL SECT. 3, SUB-SECT. 8.- 
B. (a). 

■f. Land taken for budding Toronto 
Viaduct — What Act applicable ,) — 
Oanadian National Ry. Oo. t , 
Toronto Iron Workr, fl9281 Exoh. 
0. R. 188.— CAN. 
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88 * Add* Annotationa : — Retd. Bournemouth - 
Swanage Motor Road 8c Ferry Oo. v, Harvey, 
[1929] 1 Oh. 686 ; Farn worth v* Manchester 
Corpn., [1929] 1 K. B. 633. 

91. Add. Annotations : — Retd. Conron v. L. O. C., 
[1922] 2 Ch. 283 ; Roberts v. Hopwood, [1925] 
A. 0. 678. 

98. Add. Annotation : — Retd. Oonron v. L. C. C., 
[1922] 2 Oh. 283. 

99a. Subway.] — Boland v. Canadian 

National Ry. Co., No. 62a, ante. 

109. Add, Annotation : — As /o (1) Retd. Oonrou r. 
L. 0. 0., [1922] 2 Oh. 283. 

110. Add. Annotation : — Refd. Conron v. L. C. 0., 
[1922] 2 Oh. 283. 

111. Add. Annotations : — As to {\) Refd. Conron v. 
L. C. 0., [1922] 2 Oh. 283. As to (2) Refd. 
Bilcock & Sons v. Green, [1936] 1 K. B. 478. 

114. Add. Annotation : — Refd. Oonron v. L. 0. C., 
[1922] 2 Ch. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council V. Campbell, [1925] A. 0. 338. 

116a. — ^ Land not bond fide Intended to be taken 
for purpose.] — Applts. had statutory power 
to acquire compulsorily land required for the 

{ )urpose of making or extending, streets, also 
and required for “ carrying out improve- 
, ments in or remodelling any portion of the 
city.’* In connection with the extension of a 
street, they resolved to acquire reaps. * land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, 8c e^dence as to proceedings in the 
council showed that applts. wore endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.* land was required 
for improving or remodelling : — Held : the 
evidence sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specifled by the statute, & they had rightly 
been restrained from acquiring resps.’ land. — 
Sydney Municipal Council v. Campbell, 
[1926] A. 0. 338 i 133 L. T. 03 ; sub nom. 
Sydney Municipal Council v. Campbell, 
Same v. Hughes Motob Service, Ltd., 94 
L. J. P. C. 65. P. C. 

Annotation : — Refd. He 13riMhU)U (Everton Place Area) 
H(MiHing: Order, UK17, Robius & Son, Ltd.’s Application, 
11938] 2 AU E. R. J4G. 

116b. Whether land required — Right of local 
authority to decide.] — A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 65), 
8 . 176, or Public Health Acte Amendment 
Act, 1907 (c. 63), 8. 95, of whether the land is 
“ not required or “ not required for the 


purposes for which it has been acquired.” — 
A.-G. V. Manchester Corpn,, [1981] 1 Oh. 
264 ; 100 L. J. Oh. 33 ; 144 L. T. 112. 

126. Add. Annotation : — Refd. Oonron v. L. O. 0., 
[1922] 2 Oh. 283. 

129. Add. Annotation : — Refd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 8.5. 

131. Add. Annotation : — Apld. A.-G. V. Poole 
Corpn., [1930] 3 All E. R. 862. 

188. Add. Annotation : — Consd. A.-G. v. Poole 
Corpn., [1936] 3 AU B, R. 862. 

133a. For pleasure gardens 8c street widening 

— Part used for pleasure garden — ^May be 
subsequently used for street widening.] — A 
local authority bought land in 1896 for the 
purposes of : (1) street widening ; (2) making 
new streets ; (3) providing pubUc walks & 
pleasure gardens. The land was conveyed 
to the local authority for the puri> 08 e 8 
authorised by the Public Health Acts. A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 

< with the plan 8c speciffcations. The pleasure 
gardens were surrounded by railings, 8c were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrsdn the local 
authority from carrying out their resolution : 
— field: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — A.-G. v. Sunderland Oorpn., 
[1929] 2 Ch. 436 ; 46 T. L. R. 018; 93 
J. P. Jo. 480 ; affd., [1930] 1 Oh. 168, C. A. 

134. Add. Annotation : — Oonsd. A.-G. v. Sunder- 
land Corpn. (1029), 142 L. T. 61. 

135. Add. Annotations : — As to {1) Distd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L. R. 10. 
As to (2) Consd. A.-G. v, Manchester Corpn., 
[1931] 1 Ch. 264. 

136. Add, Annotation : — ^Dlstd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

138. Add. Annotation : — ^Refd. British Trawlers’ 
Federation, Ltd. v. London 8c North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

139. Add. Annotations : — As to (1) Distd. S. E. Uy. 
V. Cooper, [1924] 1 Oh. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. O. 355. Refd. York Corpn. 
V. Leetham, [1924] I Ch. 557. 

140. Add. Annotation : — Generally, Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 356. Refd. 8. B. Ry. v. 
Cooper, [1924] 1 Oh. 211. 


PART 11. SECT. 8. SUB-SECT. 4 . 

119 U. To construct tunnel 

UThder river.] — A oo. Incorporated for 
the pnrpoae of oonstmotlxiir a tunnel 
under a river desired to expropriate a 
parallolopidedon beneath the surfaoe : 
— Held : what the oo. desired to take 
was not a mere easement, but a here- 


ditament Sc it had power under its 
Act of incorporation to do so. — lie 
Eolodzi & Dctroit & Windsor 
Subway Oo., [1930] 4 D. L. R. 10; 
37 0. R. O. 4 : 65 O. h. R. 398 ; affd., 
[1931 1 3 D. L. R. 337 ; a C. R. 523.— CAN. 

sd. Use eannoi be restricted.) — Where 
an easement is expropriated the 


munloipality cannot restrict the use of 
it as It exists at the time. It the 
arbitrator must fix the damages 
oooasiozied by the right acquired in 
terms of the bye-law. — Be Oonobr 
Lbhioh Coal Oo., Ltd. A Tobo^to 
OiTT, [1934] O. R. 35 ; 1 D. L. R. 
476.— CAN. 
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14S. Add. Annotaiiona: — Consd. 8. E. By. v. 145. Add. Annotation 'Raid. Birkdate District 

Cooper, [1924] 1 Ch. 211. Held. York Electric Supply Co. ■«. Southport Oorpn., 

Corpn. i>. Leetham, [1924] 1 Ch. 657; Birk- [1920] A. 0. 366. 

dale District Blectrio Supply Co. v. South- 146. Add. Annotation .—An to (4) Reid. S. B. By. 

port Corpn., [1926] A. C. 366. Cooper, [1924] I Ch. 211. 


Part Mi. — Principles of the Law of Compensation. 


168. Add. Annotation: — ^Reld. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

156. Add. Annotations : — Consd. Clore v. Theatrical 
Properties, Ltd. & Westby &; Co., [193(1] 3 
All B. B. 483. Refd. Walton Harvey, Ltd. v. 
Walker Sc Homfrays, Ltd., [1931] 1 Ch. 274. 

155a. Right to erect electric advertisement 

sign.] — The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the leasees with 


a notice to treat for the purchase of their 
estate Sc interest in the hotel, &, ultimately, 
having acquired the reversion to the lessees* 
term, took possession, closed the hotel, 
began to demolish it. The electric sign was 
removed by arrangement with the advertising 
agents, wno subsequently commenced an 
action against the lessees to recover damages 
for breach of the two contracts : — Held : 
the local authority had acquired defts.* 
interest in the premises by compulsion ; 
the two contracts did not confer upon pltfs. 
any proprietary interest or estate in the 
hotel ; &, as it could not be said that both 
parties to those contracts bad made their 
bargain upon the footing that if the local 
authority exercised their powers Sc took the 


PART III. SECT. 1, SUB-SECT. 2.— A. 

149 li. Subtseq^uent conveyance 

unregUlered.] — U a muoiclpal corpu. 
takes expropriation proceedings (or a 
highway under Municipal Act, s. 302, 
& oompousation is awarded to the 
registered owner, the municipal corpu. 
cannot refuse payinout to the registered 
owner on the ground that after ftling 
his claim he exeouted a conveyance 
which remains unregistered. — North 
CJ owiCDAN Corpn. v. Gour-Lanoton, 
11921] 2 W. W. R. 484.-~CAN. 

149 iii. Unlei*a right to com- 

pensation reserved by vendor.] — He 
CoDViLLE (1907), 6 W. L. R. 140; 
16 Man. L. R. 426.— CAN. 

o I. After expropriation .] — The 

Crown expropriated the right to flood 
property which beloi^ed to V., who 
subsequently sold to H. together with 
V.’s right to ptjcover the compensation 
from the Crown for ail damages caused 
by flooding & expropriation : — Held : 
H. was entitled to recover oompensa- 
tion fordamages to hislsnd by flooding. 
& by the expropriation of the eaneinent 
to flood.— R. V. Hyr (1921), 21 Excb. 
C. R. 7«.— CAN. 

ak. Surface owner — Compulsory tak- 
ing of mining rights.] — The compensa- 
tion payable a surface-rights owner for 
a right of entry for the purpose of 
drilling for oil should cover not only 
the value of land taken or destroyed, 
but also any damage or loss that may 
reasonably he expected to bo caused 
him, in the use of his remaining land, os 
a result of the drilling or other opera- 
tions on the parcel taken. But the 
special value which because of the 
underlying minerals the surface rights 
possess for the oompulsory taker can- 
not be taken into consideration in 
flxhig the compensation. The board’s 
duty being merely to follow the rela- 
tions of toe Department of Lands & 
Mines, it proceeded on the assumption 
that compensation was payable to the 
surfaoe-rights owner, notwithstanding 
any reservations as to mines Sc minerals 
in his title. — Re MEROtniY Oms, Ltd. 
& Hartell, [1936] 3 W. W. R. 679.— 
CAN, 
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186 ii. .1 — Re SooTT & Oshawa 

Town (1922), 62 O. L. R. 604.— CAH. 

156 UU .) — The right to receive 


compensation for land taken dopenth’ 
upon the statute or order which 
authorises the taking, Sc upon the 
1/Orma of such statute or order will 
depend the basis upon which the com- 
pensation is to be assessed. — He 
Powell & Toronto Corpn., [19261 2 
D. L. R. 790 : 50 O. L. R. 541.— CAN. 

166 Iv. .1 — Re Power Commis- 
sion Aoi (5aek.), [19301 1 D. L. R. 
900.--CAN. 

f (p. 124) t. .1 — Where 

a county corpu. exi^roprlated certain 
toll roads : — Held .* tue value to the 
owner Sc not to the taker was the basis 
upon which the compensatJon should 
be awarded. Sc while the roads had 
become a burden Instead of a heueflt 
to their owners, they were entitled 
to be pahi for the physical assets they 

E ossossed — road material In place, 
ridges, culverts, cUtebes & parts of 
roads owned in fee. — He Ottawa & 
Gloucester Road Co. & Countp 
OF Carlkton (1921), 69 D. L. R. 486 ; 
51 O. L. R, 467.— CAN. 

f (p. 124) Ii. .1— Rc 

New Brunswick Power Commission 
& iNOLEWooD Pulp & Paper Co. 
(N. B.), (19271 3 D. L. R. 967.— CAN. 

g (p. 124) 1. .1— Deft. 

derived its title to the lands expropri- 
ated under a grant from the Crown 
subject to two conditions : (a) that 
the building now being or lately erected 
by deft, on said lands be such as would 
be suitable for exhibition purposes & 
available at all times for the same, 
Sc (b) that certain water pipes on the 
lands should be «ilvertea and rolald 
outside the area of said building: — 
Held : as proiwrty may under certain 
clroumstanoes have a specially high 
value to the owner over Sc above its 
market value, & as It is the value to 
the owner whioh the party expropriated 
is entltlod to receive Sc as the above 
mentioned oonditioiui or servitudes 
would be less onerous to the owner 
than to any one else In the ooinmunltT, 
the market value of the property in 
question was not the proper critmon 
of the amount to be allowed him for 
the same. — R. v. Quebec Skatino 
Club, (1933 1 Kr. 0. R. 103 ; affd., {19321 
2 D. L. R. 799 ; 8. C. R. 539.— CAN. 

l(p. 124)1. Conflicting evidsnee. I 

— R. V. Archer, fI925) 3 D. L. R. 
355 ; [1926] S. O. R. 684.— CAN. 

5 


1 (p. 124) II. .)~Whoro the 

orldenoe of e.rport witnesses as to 
value is conilietlng. neither the 
arbitrators nor the ot. should endeavour 
to arrive at the true result by averag- 
ing of wltuesHes,” op “ spllttlag the 
difference.” — He Lennox & Toronto 
Board of Education (1926), 68 
O. L. R. 427.- CAN. 

1 (p. 124) ill. While the 

'* averaging of witnesses *’ or ‘‘ splitting 
the difference ” is an Improper way o( 
reaching an award, some dtsuretlon & 
freedom may nevcrtholoss be allowed 
the arbitrators ; they are bound to 
exerolse their Judicial functions in 
dealing with the ovidouoo. — Winnipbo 
r. CTbobh, [1927J.3 D.L. R.1072; [1927] 
2 VV. W. R. 644; .17 Man. L. R. 40.— 
CAN. 

q 1. .1 — Rkddiar Sc 

San Cihen v. Secretary of State for 
India in Council & Collector of Ran- 
goon (1927), I. L. 11. 5 Ron. 799.— IND, 

0 (p. 125) i. Eguivalent to 

value to oumer.) — The market value of 
the land acquired is the price that the 
owner willing. & not obliged, to sell 
might reasonably expect from a willing 
Durchaser. There Is no difference 
between the term ” value to the owner '* 
os used in the Land Clauses Act. In 
England, Sc the expression ” market 
value ** as used In Land Acquisition 
Act, s. 23. — Swarna Manjuri Dabsi 
V . Secretary of State for India 
(1927), 1. L. R. 66 Calc. 994.— IND. 

k (p. 125) i. .] — Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially Sc are put to 
great trouble In moving, Sc the site 
so taken was most advantageous Sc 
it took several years of negotiating 
before they wore able to And a new Sc 
suitable place for their operation, 
the ct. should add ten per cent, to the 
fair market value of the property 
taken, for contingent losses Sc incon- 
venlenoea, in fixing the compensation. 
— R. V. Royal Nova Scotia Yacht 
Squadron (1921), 21 Kxch. C. R. 160. 
—CAN. 

k (p. 125) Ii. .1— He 

Torrance Sc Province of Ontario, 
Re Noble Sc Province of Ontario, 
Re Pared ale Boulevard, Ltd. Sc 
Province opOntario, [192318 D.L. R. 
1136 ; 62 O. L. R. 326.— CAN. 
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hotel the contracts were to be discharged, 
there must be a declaration that defts. were 
liable to pltfs. for damages for breach of those 
contracts. — ^Walton Habvby, Ltd. c. 

Waleeb Sh Homfrays, Ltd., [1931] 1 Ch. 
274 ; 144 L. T. 831 ; 29 L. Q. R. 241, 0. A. 
160. Aad. Citation : — Sub nom. B. c. Midland, etc. 
By. Go., Ex, p. Brown, 8 B. &; S. 456. 


Add, Annotation : — Retd* S. B. By. v. 
Cooper, [1924] 1 Ch. 211. 

169. Add, Annotations: — As to (2) Held. Swift v. 
Board of Trade, [1925] A. C. 520 ; Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

171. Add, Annotation : — Reid. Swift v. Board of 
Trade, [1926] 2 K. B. 131. 


k (p. 125) ill. .1— 

There 1 h no foundation for the view 
that the allowance for disturhanoe ** 
Visually added in awards to the value 
found 18 arbltarlly fixed at ten per cent. ; 
an award of six per cent, may be ample. 
— Re Lbnnox h Toronto Board of 
Education (1926), 68 O. L. R. 427.— 
CAN. 

k (p. 125) Iv. 0— 

*' allowance for disturbance,** 8c the 
amount thereof, seem to be in the 
diBoretion of the arbitrators. — 

PKQ e. Cross. [19271 3 D. L. R. 1072; 
[1927] 2 W. W. R. 644 ; 37 Man. L. R. 
40.— CAN. 

k (P. 125) V. .1— R. 

V. MoP^bbson (1914), 15 Exoh. C. R. 
215 ; 20 D. L. R. 98^— CAN. 

p (p. 126) i. Not value 

according to Quanitty survey,] — R. v. 
Imperial Bank of Canada, (1923| 
B D. L. R. 345.— CAN. 

p (p. 125) li. Not “ value in 

uae,*^ — Held : the productive value of 
land, or the value of the land to Its 
owner baaed on the Income he la able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, & la not material, exceed. 
In so far as it throws liffht upon the 
market value. ** Value m use ** Is to 
be repudiated as a tost. — Dussault v. 
K., [1929] Kx. O. R. 8.— CAN. 

p (p. 125) Ui. Evidence of.] 

-t'H^ : although under certain clr* 
oumatanoes the price paid for land 
cannot properly be taken as the market 
value thereof, nevertheless, where a 
careful purchaser, not obllffod to buy, 
parts with hia money, without pressure 
or inducement from the owner, wilUng 
but not obUiTod to sell. Sc after care- 
fully oonsiderlng the matter. Sc more 
especially the special advantages the 
land In question offered for the carrying 
on of the business ho proposed to start, 
then the price so paid is oo^nt evi> 
deuce of market value. — R. v. Berube, 
ri930J Ex. C. R. 218 ; [1931] 1 D. L. R. 
685.— CAN. 

so. Value of assets necessary 

to operation of undertaking. 1 — Toronto 
(City) Corpn. v. Toronto Railway 
Corpn.. 11926] A. 0.177; 94L.J.P.O. 
25; 132 L. T. 401.— CAN. 

gd, Where land of college taken 
for street — Under disputed agreement . ) — 
St. Mioharus Oollkob v. Toronto 
City Corpn., [1926] 2 D. L. R. 244 ; 
[1926] S. (). R. 318 ; varying, 27 
6. W. N. 474 ; vanring, 26 O. W. N. 
413,— CAN. 

se. Value for commercial pur^ 

poses.] — Whore the residence Sc adjoin- 
ing consulting rooms of a medical 
practitioner were situated in a position 
which was more suitable for a business 
site than a medical practitioner’s 
residence. Sc compensation was assessed 
on the basis of the value of the land for 
a oommerolal purpose: — Held : the 
correct method of assessing compensa- 
tion had been adopted, — Ounbon r. 
Municipal Tramways Trust, [1927] 
8. A. 8. R. 276.— AUS, 

sg. Cost of plans,] — Held: the cost 
of the plans, & other expenditures 
claimed, either made the lands that 
much more valuable to deft, or, they 
constituted a loss or damage arising 
directly from the taking of the land 
Sc for which compensation should .be 
allowed. — F ederal District Oom- 


MIBSION V. Daqbnais, [1936] Ex. C. R. 
26,— CAN. 

■k. Land subject to agreement to con- 
vey — Not amounting to option to pur- 
chase.] — R. v. Dean & Baboni, £1936] 
Ex. Or. 120,— CAN. 
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u 1. — ^.] — R. V. Kelly (1921), 63 
D. L. R. 402 ; 21 Exoh. O. R. 206.— 

CAN. 


u il. .] — An owner of property 

is not entitled to claim some prospective 
value of the property remote In Its 
character Sc only realisable upon the 
expenditure of enormous sums of 
money. — R. v. Coleman, [1926] Exch. 
0. R. 121.— CAN. 

b (p. 125) i. How estimate to 

he made.] — In determining the market 
value of land aoaulred under Land 
Acquisition Act, 1884, the value should 
be estimated with reference to the 
most lucrative & advantageous manner 
In which the land might be used. 

The operative effect of the special 
adaptability of the land or its future 
utility must be estimated not by Idle 
speculation or unpractical ima^ation, 
but by prudent business considerations 
such as would weigh with a purcheiser 
Intending to buy the land in the 
open market. — Mahabajadhiraja Sir 
Rambshwar Singh Bahadur v. Secre- 
tary OF State For India in CJouncil 
(19211), I. L. R. 8 Pat. 793.— IND. 

n (p. 126) 1. Electric light under- 

taking.] — An electric light franchise 
was granted by applt. municipality to 
resp. 00 , for the period of 50 years, 
subject to the privilege of the muni- 
cipality to purchase the ** undertaking, 
property Sc rights ** of the oo. at any 
time at a price to be agreed on or. 
In default of agreement, found by 
arbitrators. The municipality elected 
to exercise this privUe^ Sc an arbitra- 
tion ensued In whion the oo. was 
awarded 174,000 Sc the award stated 
that 636,000 thereof was the value of 
the physical assets. The municipality, 
without oomplalnlng as to the amount 
awarded for the physical assets, 
objected to the aliowanoe of the 
bedanoe, which was referred to In letters 
between the solicitors as compensation 
for prospective profits : — Held : since 
the only right of the municipality was 
to take over, not merely the physical 
assets, but the undertaking as a whole, 
including its privilegos, the appeal 
should be dlsmissed.-^UMBERLAND 
(Ott) V. Cumberland Electric 
Light Co., Ltd,, [19311 2 W. W. R. 
377 ; 3 D. L. R. 7() ; 43 B. C. R. 526 ; 
affd., [1031] 4 D, L. R. 459 ; S. C. R. 
718.— CAN. 
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0 1. .1 — R. V, Lynch’s, Ltd. Sc 

CozzoLiNO (1920), 20 Exoh. 0. R. 158. 
—CAN. 


o 11. .] — Re New Brunswick 

Power Commission Sc Inglewood 
Pulp Sc Paper Oo, (N. B.), [19271 8 
D. L. R. 967.— CAN. 


a i. .1 — ** Special vcJue ” 

refers to the present use of the land, Sc 
means its added worth to the owners 
for the actual Sc peculiar use to which 
It is being put Sc tor which It is specially 
fit : while “ special adaptability *’ 
refers to an apparent but future use to 
which the property may be put. — 
Re Cai^adian Steamship Lines, Ltd. 


6 


& Toronto Terminals Ry. 03,, 
[1930] 3 D. L. R. 626 ; 36 O. R. C. 
301 : 66 O. L. R. 494.— CAN. 

• i. .] — A parcel of land 

upon part of which were erected a 
restaurant, boat-house, & dance-hall, 
in which a profitable buslneas hod 
been carried on for several years by 
the olalmante, was expropriated by 
a municipal corpn. The property was 

S eculiarlv suited for the purposes of 
tie business ; there was no other 
property to which it could be trans- 
ferred, Sc it had to be discontinued : — 
Held : as the profits depended not 
only on the locality, but also on the 

S ersonal talents of the proprietors, the 
amages could not properly be arrived 
at by oapitallsing the profits Sc adding 
an allowance for possible enlarge- 
ment of the business. — Re Meyer & 
Toronto (1914), 30 O. L. R. 426. — 
CAN. 

169 i. For *• 169 i.” read “ 170 I.” 


n i. .] — Canadian Provincial 

Power Co. v. Nova Scotia Power 
Commission, [19291 1 D. L. R. 674 ; 
60 N. S. R. 479.— CAN. 

Bf. Special use by oumer.] — Held: the 
arbitrator did not err !n considering 
certain earnings of the land owner In 
respect of a special use of a portion of 
the property for parking cars. — Re 
Forbes & Toronto, [1930] 2 D. L. R. 
650 ; 65 O. L. R. 34.— CAN. 
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p i, .] — jfjg Letros Sc 

Toronto Corpn. (1924), 66 O. L. R. 
176— CAN. 

rl. Flooding of neighbourhood.] 

— The Crown expropriated the right to 
flood a part of L.'s property, on the 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should bo compensated for damages 
to his trade, resulting from the decrease 
of population, duo to the flooding of 
neighbouring farms : — Held : no claim 
could arise in respect of an inconveni- 
ence common to the public generally. 
— R. V. Lafond (1921), 69 D. L, R. 
127 ; 21 Exoh C. R. 65.— CAN. 

r ii. Valuation upon basis of 

non-existence of buildings.] — ^Tho value 
of buildings 5c compensation for busi- 
ness disturbance cannot be considered 
If valuation has been upon the basis 
that the buildings have disappeared. — 
Standard Fuel Oo.. v. Toronto 
Terminals Ry. Co., [1935] 3 D. L. R. 
657 ; 5 F. L. J. (Can.) 35.— CAN. 

176 iil. Cost of retnovai. 1— WhUe 

allowance ought not to be made for 
loss of business or estimated profits, 
yet where a lessee of a store has suffered 
a diminution of good-will, bo Is entitled 
to compensation although Jt is In the 
nature of a business loss. In addition, 
aliowanoe most be made for the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures Sc 
dislocation ox business occasioned by 
such removal. — R. v. Goldstein, 
[1924] Exch. O. R, 55.— CAN. 

fik. Loss of profits — Municipal Act, 
R.S.O., 1927.] — Under Municipal A^, 
R.S.O., 1927, no compensation for loss 
of profits can be awarded to the 
claimant. — Re (Longer Lehigh Coal 
Co. Sc Toronto City, [1934] O. R 
35 ; 1 D. L. R. 476.— CAN. 
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186. Add, AnnoiaHona : — Consd. Godstone Rutal 
District Council v, Croydon Corpn. (1932), 48 
T. L. B. 447. Refd. Glenboig Union Fireclay 
Co. V, I. R. Comrs. (1922), 12 Tax Oae. 427, 

187. Add. Annotations : — As 1x> (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 131. As to 
(2) Refd. Consett Iron Co. v. Olavering, [1936] 


2 K. B, 42. Generallyy Refd. Cross t\ Gati- 
neau Power Co., [1936] 3 All E. B. 62. 

197. Add. AnnoicUion: — As to (2) Refd. S. B. By. 
t?. Cooper, [1924] 1 Oh. 211. 

213. Add. Annotation : — Consd. Rockingham 
Sisters of Charity v. R., [1922] 2 A. 0. 315. 


PART HI. SECT. 1, SOB-SECT. 3.— E. 

179 i. Cost of acquiring new 

site,] — In the oourfle ol arbn. prooeed- 
ingrs to determine compenBation for the 
portion of a lot taken & injury to the 
remainder, the oorpn. oflered to transfer 
part of an adjoining lot, which It did 
not own & had as ^t taken no stops 
to expropriate : — Held : , the offer 
should be taken into account &: dealt 
with by the arbitrator in his award. — 
Re Garland & Toronto (1924), 65 
O. L. R. 646.— CAN. 

PART III. SECT. 1. SUB-SECT. 8.— I. 

187 vi. Subsemient improve' 

mcnts by owner.] — Where an owner 
remains on the property alter expro- 

f >riation. Sc makes repairs to the build' 
nga. Sc puts up temporary structures, 
he must assume the responsibility r f 
such a course Sc Its cons*: luencos, &- 
nothing will bo allowed him therefor. — 
R. V. Lynch’s, Ltd. & Cozzolino 
(1920), 20 Exch. C. R. 158.— CAN. 

187 vii. .1 — R. V. Moreau 

(1921), 21 Exch. C. R. 82.— CAN. 

m I. BuUdings erected by expro- 

priator before notice to treat given — 
Whether value of buildings to be con- 
sidered.] — The Govt, having resolved 
to acquire under Laud Acquisition Act. 
1894, land belonging to applts., 
took possession by arrangement with 
sutidars, who ooctipied part of the land, 
& erected buildings partly on land 
occupied by applt. & partly on laud 
occupied by the sutidars. Only after 
doing 80 the Govt, notified a declaration 
imder sect. 6 of the Act that the land 
was required for a public purpose. 
Applt. was awarded under the Act 
the value of the land, & interest thereon 
from the date when possession had been 
taken : — Held : applt. was not entitled 
to the value of the buildings, since by 
the law of India they did not form part 
of the soil, Sc, even if applt. would 
have been entitled to compensation 
for them. If the Govt, had acted as 
mere trespassers, & without colour of 
title, the Govt, had not so acted. — 
Vaijlabhdab Naranji 17. Bandra 
Development Oftiokb (1929), 56 

L. R. Ind. App. 259.— IND. 

sm. On abandonment — Time of taking 
df of revesting to be considered. 1 — 
Expropriation Act, R. S. O., 1906, 
8. z3, gives power to the Minister of 
Railways & Canals, by a registered 
notice, to abandon land which has 
been taken for a public purpose but 
which, before the compensation has 
been actually paid, has been found not 
to be requirea, Sc the land thereupon 
is to revest. By sub-sect. (4), the 
fact of such abandonment or revesting 
shall be taken Into account, in connec- 
tion with all the other circumstances 
of the case, in estimating or assessing 
the amount to bo paid to any person 
claiming compensation for the land 
taken.’*” On Jan. 24, 1911, land 

belonging to applts. in Quebec was 
appropriated for a public purpose. Sc 
became rested in the Crown ; the 
amount ol compensation was sub- 
sequently etgreed but not paid. On 
Doc. 30. 1912, the Minister registered 
a notice abandoning the land. By a 
petitioii of right applts. elfdmed as 
compensation the dllferenoe between 
the sum originally agreed &; the value 
of the land when it revested ; they 
recovered only their loss of rentals : — 
Held : (1) applts. were entitled to the 
sum origbually agreed, subject to the 


revesting being taken Into account 
with the other oiroumstanoes ; (2) the 
petition of right was maintainable 
under soot. 20 ol Exchequer Ct. Act ; 
& (3) there should bo a new trial. — G ibb 
V. R., [1918] A. C. 916, P. C.— CAN. 

go. .] — In Mar. 1929, land 

belofflging to suppliant in Montreal 
was expropriated lor a public purpose, 
& became vested in the Crown i the 
amount of compensation was not 
agreed upon. After the exproprlatl<>n, 
suppliant was permitted to continue in 
occupation of Ids property, Sc was 
authorised to receive & collect rents. 
In Mar. 1932, the Crown abandoned the 
expropriation. The suppliant claims 
inter alia as compensation the differ- 
ence between the value of the property 
at the date of expropriation, & its 
value at the date it reverted back to 
him : — Held : the value of the land 
at the time of taking, Sc at the time 
of the rovestmeut, must be taken into 
account In connection with all the 
other clroumstanoes In determining the 
amount to bo paid. — ^M athts v. R., 
[19341 Ex. C. R. 213.— CAN. 

PART in. SECT. 1, SUB-SECT. 3.— J. 

8 i. . 1 — Held : where the evi- 
dence of value relied upon had reference 
to a number of sales In the vicinity, only 
a lew ol which were for cash, others 
wore never perfected, Sc others against 
bad been completely abandoned ; Sc 
further M’horc it Is established that 
there are large areas of land available 
for building pnii^oses In the vicinity at 
reasonable pri(X5.i ; nuoh sales must be 
considered in suo)» a case os made 
under special clrcumstr.noes & at prices 
tliat cannot establish a market value 
& cannot be taken as a critciion of the 
value ol property. — R. v. Oyr,, 11929] 
Ex. C. R, 225.— CAN. 

Bg. Conflicting evidence — Ihity of 
court.] — Where, in expropriation cases, 
the ct. is laced with conflicting evidence 
of the optimists on the one hand Sc 
the pessimists on the other, it must be 
guided, in arriving at the true market 
value of the property, by the reasous 
supporting each iritness’ riows, bearing 
in mind the soundness of tho same. Sc 
the balance of probabilities. — R. r. 
Frost, [1931] Ex. 0. R. 176.— CAN. 

PART 111. SECT. 2. 

191 1. What constitutes severance — 
Pari of land taken — Prendsts not con- 
tiguous — No legal right over intervening 
land.] — Where by a previous expro- 
priation property was severed by the 
right of way of a railway oo. crossiug 
It, & the use of a onlvert under the 
tracks as a passage was only by suffer- 
ance Sc without legal right or title : — 
Held : If expropriation takes land on 
each side of the right of wav & thus 
oloses access to the onlvert it is not a 
severance of the property which would 
entitle to compensation.' — H. e. Loonan 
(1920). 20 Exch. C. R. 181.— CAN. 

a I. . 1 — Held : the right to 

additional value & the right to damam 
for severance miut depend on the 
existence at the time of acqnialtion of 
the property of acme right of pannage 
between the pleoee of land. — Re Canal 
O o., Ltd., Sc MistssmsB or Marine, 
119271 8. A. 8. K. 106.— AUS. 

PART III. SECT. 3. SUB-SECT. I. 

205 IL Canadian National Railwaps 
Act — Sufficient to confer right to com- 
psTMofion.}— Pitt, owned lands in the 
city of Montreal Sc sought damages 


for Injury to Its property resulting 
from the oonstniotlon ol a subway by 
deft. CO. under its railway lines near 
pltf.’s property. No land belonging 
to pltf. had been taken by deft, lor 
its work. The ct. found that pltf.’s 
moperty had been Injuriously aflected 
Sc awarded it oomneusation : — Held : 
Canadian National itallvvays Act does 
not deprive the owner of lands In- 
juriously affected by tho construction 
of a publjc work, of the compensation 
awarded by the Expropriation Act ; 
the dama^ must result from an act 
rendered lawful by statutory powers 
of tho CO. ; tho damage must, be such 
as would have boon etotionable under 
the common law, but for the statutory 
powers ; tho damage or loss must be 
to tho proxiorty itself ; personal injury 
tuconvcnlence, injury to trade or busi- 
ness are no grounds for compensation ; 
the damage must bo occasioned by 
the construction of the public work, 
not by Its user. — AuroaiuPHio Re- 
gister Systems, Ltd. v. Canadian 
National Ky. Oo., [1933] Ex. 0. U. 
152.— CAN. 

■f. Central rule.] — The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order whlcli authorises tho 
injurious affection, & upon tho terms 
of such statute or order will depend tho 
basis upon which tho oompensatlou is 
to be assessed . — He Pow ell & Toronto 
Oorpn., (1926] 2 I). L. R. 790 ; 56 
O. L. R. 641.— CAN. 


n i. Claim must be made unthin pre- 
scribed time ,] — Under Edmonton Cliar- 
ter a claim for coinpcnsation. bocauHo 
claimant’s land will be injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by tho council 
In the notice wddcli scot. 600 requires 
It to publish.— Edmonton C^iauter, 
Michael Hrusuevsky Ukrainian 
iNH'nTUTE V. Edmonton Corpn., 
11925) 1 W. W. R. 780.— CAN. 

■g. Railway Act, 1919 — Spur track 
eorukrticted along streets — Measure of 
cornpensatUm to adjacent landt/wiiers .] — 
British Columbia Permanent Loan 
Oo. V. Canadian Northern Ry. (No. 3), 
[1923] 2 D. L. R. 802; [1923] 1 

W. W. R. 1072 ; 30 Can. Ry. Gas. 71 ; 
16 Sask. L. R. 298.— CAN. 


■k. Road laid through land — Expense 
of keeping up fences.] — R. v. Kent JJ. 
(1854). 8 N. B. R. (3 All.) 118.— CAN. 


PART III. SECT, 3, SUB-SECT. 8. 

t i. Injury to other land by 

erection of viaduct] — Pltfs. sought 
to recover compensation for part of 
their lands taken by expropriation & 
for damages for injury to an adjoining 
lot owned by them, duo to the oon- 
structiou of a viaduct for which tho 
other part of the land was expro- 
priated :—J/€W ; sect. 17 of 19 & 20 
Geo. 6, c, 10, amending the Canadian 
National Railway Oo. Act, does not 
limit the scope of sect. 23 of Expronria- 
tion Act, & tho CJanodlan National 
Railway Co. must pay, not only the 
Y€due of the land actually taken by 
expropriation, but also the damages 
caused to lands Injuriously affected by 
the construction of the luiblic work. In 
this case a viaduct. The damages 
recoverable for injurious affection are 
such as are attributable to the eon- 
stmotlon of the public work Sc not mob 
as would flow from its operation. Sc only 
to the extent to which such injurious 
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215. Add. Annotation: — As to (1) Apld. Booking- 
barn Sisters of Charity v. B., [1922] 2 A. 0. 315. 

216. Add. Annotation : — FoUd. Bockingham 
Sisters of Charity v. B., [1922] 2 A. 0. 316. 

216a. .] — Applts. owned land im- 

mediately on the west ride of a public road 
& a railway, & had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a puolic harbour. 
They bad made on the promontories a bathing 
house &> wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
of the two promontories gave an enhanced 
value to applts.* land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be con^ructed upon 
the two promontories, applts. were owners 
■ whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
’ com pensation should have regard to the antici- 
pated use of the promoi: tones as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Bockingham 
Sisters op Charity v. B., [1922] 2 A. C. 
316 ; 91 L. J. P. C. 198; 127 L. T. 608; 38 
T. L. B. 782, P. C. 

228. Add, Annotation : — Refd. Bockingham Sisters 
of Charity v. B., [1922] 2 A. C. 316. 

225. Add. cation Macq. 833. 

231. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

246. Add, Annotation : — Refd. Howard - Flanders 
V. Maldon Corpn. (1920), 136 L. T. 6. 


259. Add. Annotation : — Consd. Blundy, Clark A; 
Co. V. London & North Eastern Bailway 
(1931), 100 L. J. K. B. 401. 

261. Add. Annotation: — Refd. Blundy, Clark & 
Co. v. London & North Eastern Bailway 
(1931), 100 L. J. K. B. 401, 

268a. .] — By a private Act the President 

of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 6, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
imder this Act incorporated with this Act.** 
Then followed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1846, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
iBlOO, through the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the groimd that no 
portion of the Lands Clauses Consolidation 
Act, 1846, was incorporated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1846 was not incor- 
porated with the Special Act as its provisions 


f’Rootlon depreciates said laud & makes 
It less valuable. No damage can be 
recovered for personal inconvenience 
or loss of trade, nor damages which 
the owner of the land suiters In common 
with the public generally. — H bnaud 
V. Canadian National Ry. Co., [1933] 
Ex. O. R. 230.— CAN. 

si. Adjoining land occupied with hotel 
— Loss of water supjdy.] — Re Bush v . 
Niagara Falls Park Combs. (1887), 
14 A. R. 73.— CAN. 


■m. Land adjoining water^lot — 
VFaterdot taken — Logs of riparian 
righisA—Re Snow & Toronto, (19241 
4 D. L. U. 1023 ; 66 O. L. R. 100.— 
CAN. 


sp. Land divided into lota — Some 
lots sold — Fite lots taken for aewaae 
plant.] — Held : the owner of the unsold 
plots was entitled, over & above the 
actual value of the lots expropriatcMl, 
to compensation for consequent de- 

S eolation in the value of the ad* 
cent lands. — ^M ontrsal (City) t. 
oAnultt Rbalty Co., 11923] 2 
D. L. R. 409 ; [19233 S. <5. R. 27^— 
CAN. 


■a. Land taken for lowering road — 
Obatruetion of acceaa by road to other 
land,h^Beld : claimant entitled to 
oompensation.— M. £. BIoolla «. 
Collbotor or Rangoon (1926), 1. h . R. 
4 Ran. 350,— IND. 


so. Lartd taken for power line — 
Intention to use adjoining land as 
aviation ground.] — Held: claimant en- 
titled to compensation. — S hawiniqan 
Water & Power Co. v. Qagnon, 
[1931] S. C. R. 618 ; 3 D. L. R, 665.— 
CAN. 

8f. Ownership of two islands — One 
taken for pendenfiary.] — Deft, owned 
two islands named P, Sc K., separated 
from each other a distance of lt250 
feet, in the Gulf of (jleorgia. The 
Crown expropriated P. for a term of 
live years for use as a penitentiary. 
Doft.. in addition to rental, olaim^ 
compei^tion for InJurlouB affbotlon to 
K. : — Held : in determining the com- 
pensation under the oircumstanoes here 
existing, the value of the freehold must 
be considered in order to reach a fair 
Sc lust oonoluslon ae to the amount of 
compensation ; there was no unity of 
property in the two islands, they bring 
separate holdings or estates: It was 
not a case of the severance of a single 
holding or estate ; the fact of common 
ownerriiip did not constitute the two 
islands one estate ; to entitle a person 
to recover compensation for injwons 
auction, the damage must arise from 
something which would, if done 
without statutory authority, have 
given rise to a cause of action. — R. v, 
O'HalLORAK, [1984] Ex. O. R. 67. — 


sk. Flooding — Level of lake raised — 
Rights in bed of lake not considered .] — 
Where compensation for flooding due 
to raising the level of a lake is in 

S tation, the ct. will not consider the 
lits of the owner in the bed of the 
e. — Tremblay v. Dukb-Priok 
Power Co., [1935] 4 D. L. E. 87.— 
CAN. 

PART III. SECT. 8, SUB-SECT. 4.— 
A. (a). 

227 Iv. .1— The 

Oown not having expropriated any 
part of suppliant's property or any 
easement to flood the same : — Held : 
the case did not oome within Exoh. 
Ct. Act, 8. 20, Sc the ct. had no Juris* 
dlotioQ to entertain the claim under 
Expropriation Act or any •other pro- 
vision of law. — Yates v. R. (1920), 20 
Exch. C. R. 175.— CAN. 

227 T. .] — ^Aubzandbh 

Brown Milling Co. v. Canadian 
Pacific Rt. Co,, [1923] 4 D. L, R. 
1136 ; 29 Can. Ry. (Das 845; 52 0.L.R. 
628.— CAN. 


PART UL SECT. 8, SUB-SECT. 4 .— 
B. (a). 

t i. .] — Be Oqilvib Flour Muib 

Oo., Ltd. Sc Winniprg Ottv, [19271 
2 D. L. R, 606; (19271 1 W. V B. 
883; 33 Oan. Ry, Oas. 92 ; 36 Hon, 
L. iL 412.— CAN. 
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for i^urions affection ” were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct. ; Was 
the claimant entitled to be paid compensa- 
tion in resect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v. 
Am Council, President (1929), 143 L. T. 43. 

266. For (“ Lord Wbstbuby **) read (“ Lord 
Westbuey, dissenting'"). 

Add, Annotations : — As to (I ) Dlstd. Blimdy, 
Clark & Co. v. London A North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Haden & Sons (1932), 102 L. J. 
Ch. 6. Held. Rockingham Sisters of Charity 
V. R., [1922] 2 A. C. 316. 

268. Add. Annotation : — Consd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

269. Add. Annotation: — As to (1) Dlstd. Harper 
V. Haden & Sons (1932), 102 L. J. Ch. 0. 

269a. .] — Where a highway is 

obstructed for building operations, & the 
obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Lawrence, L.,T. : When the owner 
of a house abutting on a public street de- 
sires to undertake building operations, & 
has obtained the appropriate licence from 
the local authority under Metropolis Manage- 
ment Act, 1866 (c. 20), or similar statutes 
relating to other places, it cannot Lo con- 
tended that the necessary scaffolding 
hoardings are illegal & a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the licence 
authorised, — Harper v. Hadp:n (G. N.) & 
Sons, [1933] Ch. 298 ; 102 L. J, Ob. 6 ; 148 
L. T. 303 ; 96 J. P. 625 ; 70 Sol. Jo. 849 ; 
31 L. G. R. 18, C. A. 

270. Add. Annotations : — Consd. Blundy, Clark & 
Co. V. lx>ndon & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 0. 

272. Add. Annotation : — As to {}) Consd. Blundy, 
Clark Sc Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B, 401. 


274a. By construction of bridge.] — 

Resps., a countv council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constitut/ed an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wliarf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.c., the freeholders, 
a mtgee,, & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage through extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage tlirough loss of storage 
rents : — Held : claimants were entitled to 
compensation only under the first head, 
& were not entitled to compensation under 
the other heads. — Hewett v. Essex County 
Council (1928), 138 I.. T. 742 ; 44 T. L. R. 
373; 72 Sol. Jo. 241. 

276a. River frontage of private house.] — 

Buccleugii (Duk75) V. Metropolitan Board 
OP Works, No. 215, ante. 

284a. Reservation of water -Coupled with grant 
of easements & restrictions, i — By agr(3erri(^nt.s 
made in 1901 A .subHcquont years a l()(;al 
authority agrcjed with Iht? then owner t)f the 
8. estate for a supply of w^ater from a pump- 
ing station & well on the 8, estate. In 1932, 
8., who had become entitled to the 8. estate, 
sold & conveyed a portion of it, not including 
the pumidng station & well, to X. in fee 
simple. The conveyance to X. contained 
certain reservations a covenant so framed 
as, if enforceable, to nm witli the land con- 
veyed for the benelit of the remaining portion 
of the S. estate. Tla^ reservathms purported 
to reserve all wator (whether surface or under- 
ground) in or und(U’ any portion of the 
property so conveyed to X., &- all necessary 
(asementB riglits privileges advantages jiowerH 
liberties necessary for the enjoyment of 
that reservation. I^iie covenant was not to 


PART III. SECT. 3, SUB-SECT. 4.- 
B. (0) U. 

266 vl. .] — Where direct 

^ to land on which a business Is 
conducted Is not cut off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business 8c neighbouring 
properiies to use a slightly loss con- 
venient route does not give the owner 
of such land a right to compensation. — 
Re Edmonton Chartbr, Fbkkmav 
C kJ., Ltd. V. Edmonton CJobpn., [1925] 
1 W. W. R. 778.--CAN. 

kU. Compensation payable for 

damage done by bye-law— Closure before 
bye-law — No riifid to compensaHon .} — 
Where- a statute empowering a city 
to pass bye-laws for the closing of 
streets provided for arbn. prooeedinm 
to determine the compensation to be 
paid to land owners for damages 
caused ** bv reason of anything under 
the bye-law '* : — Held : claimants 
thereunder were not entitled to 
damages caused by the closing of a 


street long before the passing of the 
bye-law . — Re Miomaklis, [19331 1 

W. W. R. 465.— CAN. 

k ill. Effect of 

iudgment on damages awarded by arbi- 
trator.]— lie Mjohahilts (No. 2), [19331 
1 VV. W. R. 751.— CAN. 

•w. AltcrcUion of position of bridge — 
Cold storage company thereby relegated 
to back street .] — An award was given as 
compensation for the Injurious affecting 
of lands by the building of a highway 
traffic brloM over the railway yards 
of the C.P.R. The claim for com- 
pensation arose from the fact that 
while the old bridge ended at an avenue 
on which applt. co.'s buildings faced 
the new bridge runs a city block further 
north with the result that the co.*8 
buildings which were formerly on a 
“ front street are now on a ** back 
street over-shadowed by the new 
bridge. The co. was a cold storage 
CO. The ocoossibiUty 8c appearance 
of its plant were seriously affected, 8c 

9 


its facilities for loading 8c urdoa<Ung 
railway cars & trucks were hampered, 
wldle the construction of the subway 
in front of the buildings prevents futmo 
structural changes 8c eulaptations to a 
serious degree : — field : after referring 
to the various items of compensation 
& the evidence as to damage, the 
amount of the award was increased to 
$25,000, & the appeal allowed with 
costs. — Re Winnipeg Cold Htoraoe 
Co., Ltd. 8c Winnipeg City, [1034] 2 
W. W. R. 354 ; 4 I). L. It. ; 42 
Man. L. R. 176.— CAN. 


PART III. SECT. 3, SUB-SECT. 4.— 
B. (o) ill. 

gb. Depreciation in eatue 

of Umd .] — Nedson v. Paoipio Qbi4AT 
Eastern Rt. Co., Oblate Order of 
Mary Immaculate v. PAcmo Qbbat 
Eastern Ry. Co^ Lefeaux 8c Car- 
lisle ». Pacific Great Eastern Ry. 
Oo. (1919), 67 D. L. R. 792 ; 27 

B. O. R. 420.— CAN. 
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do anything on the property so conveyed 
whereby the water supply then obtained 
therefrom or any part thereof or any supply 
thereafter to be obtained therefrom in 
addition to or in substitution therefor should 
be in any way diminished or the purity 
impaired. In Apr. 1934, the local authority 
made a compulsory purchase order under 
Public Works FacUities Act, 1930 (c. 50), 
s. 2, for the compulsory purchase of part of 
the property so conveyed to X. for the 
purpose of obtaining water therefrom &> 
for the construction of a reservoir & cer- 
tain works. This order incorporated Lands 
Clauses Consolidation Act, 1846 (c. 18), s. 68. 

S. claimed compensation on the ground 
that the 8. estate & the reservations & 
restrictions imposed for the benefit of the S. 
estate by the conveyance of 1932 would be 
injuriously affected by the proposed works 
on the land comprised in the compulsory- 
purchase order. The parties having failed 
to come to terms, an official arbitrator was 
appointed, who subsequently acted as an 
agreed arbitrator under Lands Clauses Con- 
solidation Act, 1846 (c. 18). 

In his award the arbitrator found («) that 
a pumi)ing station if erected on the portion 
of X.’s land comprised in the compulsory- 
purc.hase order would probably tap water 
which would otherwise percolate to the area 
tapped by the local authority’s existing 
pumping station & wtdl oi the S. estate & 
might affect the (juantity of water reaching 
such area, & (h) that a pumping station on 
the proposed site would not be likely to tap 
water which, in the absence of such a pump- 
ing station, could not be tapped by pumi>ing 
at the local autliority’s existing works, lie 
consequently awarded 8. a certain sum by 
way of compensation, but made his award in 
the form of a special case, referring to the 
ct. the question whether 8. was entitled to be 
compensated for the injurious affection of his 


adjoining estate & the interests easements 
& restrictions appertaining thereto by reason 
of the proposed works of the local authority 
& the facts so found by him ; — Held : 
(1) though the attempt to reserve percolating 
water out of the land conveyed by the con- 
veyance of 1932 failed, the reservation 
therein contained ought to be constiued as a 
reservation of all necessary rights to enable 
S. to obtain water from the land conveyed ; 
& the covenant imposed a contractual pro- 
hibition on X. & those deriving title under 
him from doing anything to interfere with 
the existing & future water supply at the 
existing works on the S. estate. The 
claimant therefore had an interest in land 
which was affected by the compulsory- 
purchase order j (2) the injury to the S. 
estate arose from the “ execution of the 
works ” within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 68 ; since the statutory 
powers vested in the local authority vmder 
Public Health Act, 1875 (c. 55), s. 61, 
authorised the construction & maintenance 
of waterworks for the supply of water, & in 
order to supply water, it was necessary to 
draw water from the land taken. The 
claimant therefore was entitled to recover 
by way of compensation the amount awarded 
to him under the arbitrator’s award. — Be 
Simeon & Isle of Wight Bubal District 
Council, [1937] Ch. 625 ; [1937] 3 All E. B. 
149 ; 106 L. J. Ch. 335 ; 157 L. T. 473; 101 
J. P. 447 ; 53 T. L. B. 854 ; 81 Sol. Jo. 
626 ; 36 L. G. B. 402. 

288a. Wharf.] — Hbwett v. Essex County 

Council, No. 274a, ante, 

289a. .] — Hewett v, Essex County Council, 

No. 274a, ante, 

299. Add, Annotation: — As to (1) Consd. Re 
Simoon, [1937] 3 AU E. B. 149. 

828a. .] — Rockingham Sisters of 

Charity v. R., No. 210a, ante. 


Part IV. — Compensation 

328. To the existing paragraph add as follows : — 
(3) Limestone 18 a mineral within the above 
sects* 

AnnoiatUm : — As to (1) Retd. A.-G. for ThIo of Man r. Moore, 
119.S81 All K. n. 


for Mines and Minerals. 

881. Add. Annotation : — Refd. Waring v. Foden, 
Waring V. Booth Crushed Gravel Co. <1931), 
101 L. J. Ch. 33. 

382. Add. Annotation Refd. Wa.ring v, Foden, 


PART 111. SECT. 3, SUB-SECT. 4.— 

B. (g). 

•1. J^B8 of privacy .] — The owner of a 
house, the privacy of whioh has been 
afleoted by the aoqulsition of another 
property made for public purposes 
under Land Acquisition Act, is entitled 
to oompensation by reason of the 
aeauisiuon injuriously alleotlng his 
property. — Phasannakuma^r Datta v. 
Sborktart op State for India in 
Council (1933), I. L. R. Cl Cal. 245.— 

mo. 


PART III. SECT. 3, SUB-SECT. 4.— 

C. fa). 

898 V. .J — The general depre* 

oiation of property resulting from being 
in the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner. — R. r. Lapond (1921), 
21 Exoh. O. R. 55.— CAN. 


PART III. SECT. 3, SUB-SECT. 5. 

80 . Payment of mortaage on part of 
The Crown expropriated five 
lots of land belonging to applt. A 
mtge. in favour of M. upon four of the 
lots had been discharged by the Crown 
by pavment to M. of 922,000 : — Held : 
the above payment, although satisfy- 
ing any olaiiu in resist of the four lots 
covered by the mtge., could not be 
applied towards compensation for the 
fifth lot. — Stuart v. R., [1920 2 

D. L. R. 260 ; (19261 S. 0. R. 284 ; 
[1926] Exoh, 0. R, 101, n.— CAN. 


■d. No right to inferesf.] — Under 
Municipal Act, R. S. M., 1913, what is 
to be paid the owner of land injuriously 
afleoted by the construction of muni- 
cipal works is due oompensation for 
any damage. No provision is made for 
interest in addition thereto ; Sc neither 
the arbitrators, nor a judge under an 
application to him under sect. 706 of 
the Act to increase the award, have 
power to award interest. — He Banka* 


10 


TYNE {Re Taylor Estate) & Assi- 
NiBOiA Rural Municipality (No. 2), 
[1932] 1 W. W. R. 754 ; 2 D. L. R. 
703 ; 40 Man. L. R. 253.— CAN. 


PART III. SECT. 4. 

g i. .] — Held : the only 

increase which should be deducted 
und3r Public Works Adt (Alta.), 
B. 24 (8), is the inorease so caused in 
the value of the land through which 
the public work is constructed over Sc 
above any such Inorease as is common 
to said limd Sc to the land in tile im- 
mediate vlelnlty . — Re Central Canada 
RT. Co. ABBiniATlONS, 11929] 4 

D. L. R. SS8 ; 2 W. W. R. 445 ; 24 
Alta. L. R. 209.— CAN. 


g u. — — — — joavniunpm 

JR. S. O., 1927. s. 342 (D.l— R oman 
Cathouo Episcopal CObpk. of 
London Sc Sandwich (Town). (19301 
4 D. L. R 955 : 65 O. L. R. 514.— 
CAN. 
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Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. S3. 

888. Add, Annotaiions : — Refd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1031), 
101 L. J. Ch. 33 ; A.-G. for Isle of Man v, 
Moore, [1938] 3 All E. R. 2(53. 

884. Add, Annotaiions : — Consd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Refd. A.-G. for Isle of Man 
V. Moore, [1938] 3 All E. R. 2(53. 

835. Add, Annotations : — Consd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. ,T. Ch. 33. Refd. A.-G. for Isle of Man 
V. Moore, [1938] 3 All E. R. 2(53. 

886a. Within Act.] — Midland Ry. Co. 

& Kettering, Thrapbton & Huntingdon 
Ry. Co. v, Robinson, No. 328, ante, 

387. Add, Annotation : — Consd. Waring v, Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

845. Add, Annotation : — Refd. Wath-upon-Deame 
Urban District Council v. Brown & Co., 
[1930] Ch. 172. 

349. Add, Annotation — Consd. Hargreaves, Ltd., 
Executors of, v, Burnley Corpn., [1936] 3 
All E. R. 959. 

353. Add, Annotation : — Refd. London & North 
Eastern Ry. Co. v, Hardwick Colliery Co., 
[1936] Ch. 203. 

355. Add, Annotaiions : — Consd. Consett Industrial 
& Provident Soc. v, Consett Iron Co., [1922] 
2 Ch. 135. Refd. Wath-upon-Deame Urban 
District Council v. Brown & Co., [1930] Ch. 172; 
Hargreaves, Ltd., Executors of, v. 71u.*nley 
Corpn., [1936] 3 All. E. R. 959. 

355a. Purchase by predecessor of under- 

taker — Common law right of support — Effect 
of Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c. 37).] — Pltf. council, 
being the statutory undertakers for the 
supply of water to the urban district of 
Wath-upon-Deame, purchased by agreement 
in 1901, from tmstees for sale under a settle- 
ment, certain land in Wath-upon-Deame 
which had been allotted to the vendors’ 
predecessors in title in 1810 under an In- 
closure Act. This allotment was subject to 
the reservation to the lord of the manor of 
Wath-upon-Deame of coal & other minerals, 
with power to work the same upon making 
compensation to the allotment owners for 
damage to the surface of the lands caused by 
working. Shortly after the purchase, pltfs, 
erected two reservoirs & three filter beds on 
the land purchased. Deft. co. were lessees 
from the lord of the manor of a seam of coal 
lying under & adjacent to pltfs.’ land. In 
1911 deft, co., in pursuance of Waterworks 
Clauses Act, 1847 (c. 17), & the Public Health 
Act, 1875 (Support of Sewers) Amendment 
Act, 1883 (c. 37), gave notice to pltfs. of 
their intention to work the coal under & 
within forty yards of pltfs.’ waterworks. 
This notice was duly acknowledged, but no 
counter-notice was given by pltfs. of willing- 
ness to treat or to make compensation for or 
of their intention to prevent or interfere 
with the working of the coal either within 
or outside the forty yards area. In 1914, 
pltfs. purchased from the same vendors 
further lands adjoining the land bought in 
1901 & subject to the same reservation of 
minerals to the lord of the manor of Wath- 


upon-Deame. Pltfs. constructed on this 
land two further reservoirs, two more filter 
beds iStc other works. Damage to one of the 
reservoirs having appeared between Oct. 
1926, & Jan. 21, 1929, caused, as was alleged, 
by the working of the adjacent subjacent 
minerals by defts., pltfs. had the damage 
repaired. In 1930 a further notice of 
intention to work minerals nejir another i)art 
of pltfs.’ lands & reservoirs was served on the 
pltfs. by defts., but again no counter-notice 
was given by pltfs. Pltfs. thereupon issued 
a writ claiming an injunction ^ damages or 
compensation. His Lordship having held on 
the evidence that the damage to the water- 
works was caused by subsidence of the surface 
directly due to the working of the minerals by 
defts. that tlie surface would have been 
damaged by subsidence if the waterworks 
had not been constructed on it, the question 
arose whether the vendors to pltfs. in 1901 & 
1914, when they conveyed the land, had any 
right of support for the surface of those plot s 
from the subjacent minerals & adjacent land 
tk, minerals, & if so, whether this right passed 
to pltfs. : — Held : ( I ) on the tme constnic- 
tion of the Inclosurt? Act, 1810, the common 
law riglit of support was not excluded by 
necessary implication & the vendors to pltfs. 
had a common law riglit to have the surface 
supported by the subjacent minerals & 
adjacent land & minerals ; (2) this right 

passed to pltfs. by the conveyances of 1001 
& 1914, & deft. CO. was not entitled to ignore 
this right although xiltfs. failed to give any 
counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), 88. 22, 23. Further, there 
was nothing in Ihiblic Health Act, 1875 
(Support of Sewers) Amendment Act, 1883 
(c. 37), 8. 3 (2), which gives the local authority 
an option to extend their counter-noticie to 
minerals outside the forty yards area to 
deprive the local authority of the rights they 
possessed outside the forty yards area, if 
the option conferred by that section was not 
exercised. — Wai'u-upon-Dearne Urban Dis- 
trict Council v. Brown (John) & Co., Ltd., 
[1936] Oh. 172 ; 105 L J. Ch. 81 ; 154 I.. T. 
295 ; 51 T. L. R. 353 ; 79 Sol. Jo. 342. 

866. Add, Annotations : — Consd. Walton Harvey 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Ch. 14.5. Apld. Wath-upon-Deame Urban 
District Council v. Brown & Co., [ 1936 J Ch. 172 ; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. E. R. 959. 

356a. Enfranchised copyholds.] — Under 

conveyances made in 1879, 1922, & 1927 
deft, corpn. acquired land for the purposes of 
sewage works & a gas undertaking. So far 
as the present case was concerned, these 
lands were enfranchised copyholds subject to 
a custom whereby the lord of the manor had 
the right to work mines subject to making 
compensation for damage done including 
that arising from subsidence. The jiltf. co. 
were the lessees of the minerals under such 
enfranchised copyholds & also under the 
adjoining land. In 1934 pltfs. gave the 
corpn. notice in writing that they desired 
to work seams of coal under or within 40 yds. 
of such enfranchised copyholds. Defts. gave 
no counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), 8. 23, to treat for the pay- 
ment of compensation for such mines, & it 
became lawful for pltfs. to work the mines. 
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In an action for a declaration as to the 
rights of the parties, the Vice-Chancellor of 
the County Palatine of Lancaster, after 
making a declaration of pltfs.’ right to work 
the mines & let down the surface subject to 
payment of compensation for damage done 
including damage duo to subsidence provided 
pltfs. did no wDful damage & did not work 
the mines in an unusual manner, added that 
defts. were not entitled to any greater 
protection in respect of the greater weight 
imposed upon the land by their sanitary 
works except where they had acquired a 
prescriptive right of support for such works : 
— Held: (1) defts. not having served a 
counter-notice, their rights in relation to the 
minerals were the same as those of their 
vendor & were therefore governed by the 
custom of the manor ; (2) the addition to 
the declaration stated above could not be 
supported. — Habokbaves, Ltd.’s Exr- 
cuTORS V. Burnley GoRpn., [1930] 3 All 
B. R. 959 ; 150 L. T. 41 ; 101 J. P. 87 ; 53 
T. L. R. 231 ; 81 Sol. Jo. 50, C. A. 

859. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 


367. Add, Annotation : — ^Held. Swift v. Board of 
Trade, [1925] A. C. 620. 

374. Add, AnnoUUion: — ^Consd. Glenboig Union 
Fireclay Oo. v, I. R. Oomrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : — 
(3) The word “ lands ” in sect. 6 of the 
above Act includes mines. 

Add, Annotation : — Generally fConsd, Graigola 
Merthyr Oo. v, Swansea Oorpn. (1927), 71 
Sol. Jo. 681. 

381. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 90 J. P. 169. 

883. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 90 J. P. 169. 

403. Add. Annotation : — ^Refd. Hargreaves, Ltd., 
Executors of, v, Burnley Corpn., [1936] 3 
All E. R. 959. 

412. Add, Annotation : — Refd. Swift v. Board of 
Trade, [1926] A. 0. 620. 

438. Add. Annotation : — Refd. Newton v, Lamb- 

. ton, Hetton & Joicey Collieries, Ltd., [1937] 
2 All E. R. 160. 


Part VI. — Procedure to acquire Land otherwise than by 

Agreement. 


470. Add, Annotation : — Apld. Goodwin Poster 
Brown, Ltd. v, Derby Corpn., [1934] 2 K. B. 
23. 

476. For existing citations and annotations, 
substitute (1851), 9 Hare, 430 ; 7 Ry. & Can. 
Cas. 92 ; 18 L. T. O. S. 116 ; 68 B. R. 680, 
L.JJ. ; subsequent proceedings (1852), 2 

De G. M. & G. 94, L.JJ. 

Annolatinns .-—Reid. Salisbury v. Q. N. Ry. (1852), 17 Q. D. 

840 ; Hodges v. Met. ily. (1860), 28 Boav. 109. 

478. Add. Annotation : — Refd. Brakspear v. 

Barton, [1024] 2 K. B. 88. 

484. For citations read the following para. & 
citations : — 

A ry. CO. having given notice of their 
intention to purchase lands for the under- 
taking, deposited the purchase-money, & 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers ; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period.— Sparrow v, Oxford. Worcester 
A Wolverhampton Ry. Co. (185f), 9 
Hare, 436 ; 18 L. T. O. S. 116 ; 68 E. U. 
680. 

600. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

620. Add, AnnoUUion: — As to (1) Refd. Cardiff 
Corpn. V. Cook, [1923] 2 Oh. 115. 

631. Add, Annotation : — Refd. Cardiff Oorpn. v. 
Cook, [1923] 2 Ch. 115. 


538a. Rights of assignee.]— A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £650 for compensation for 
disturbance & valued his leaseliold interest 
at nil, subsequently, but before his claim is 
accepted, assigns his leaseJiold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expi*e88ly or by sending in a 
claim in respect of the leasehold interest 
wholly iuconsistent with the original claim, 
&> the undertakers are not then at liberty to 
disregard the assignee & continue to troat 
contract ^th the original landowner. — 
Cardiff Oorpn. v. Cook, [1923] 2 Oh. 115 ; 
92 U J. Oh. 177 ; 128 L. T. 530 ; 87 J. P. 90 ; 
67 Sol. Jo. 315 ; 21 L. G. B. 279. 

534. Add. AnnoUUion : — Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

540. Add. Annotation: — Apld. Goodwid Foster 
Brown, Ltd. v. Derby Corpn., [1934] 2 K, B. 
23, 

540a. Within clause in lease.] — (1) Under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), 8. 6 (1), the ofidcial arbitrator 
is entitled to state his award in the form of 
a special case raising the question what is 


PART VI. SECT. 1, SUB*SE0T. D. 
490 i. Effect of-^No ridht o/ooRon at 


common law — Damages for renderino 
land uUUsa <t unecdeablU not recover- 
Alexandkr Bbown Miluno 

12 


Co. r. Canadian Pacific Ry. Oo., 
(1923) 4 D. L. R. 1136: 29 Can. Ry. 
Ota. 345 : 53 O. L. R. 528.~OAN. 
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the title or interest of the person claiming 
compensation. 

(2) A local Act having authorised a corpn. 
to acquire certain premises compulsorily, the 
owners granted a lease for a term of years, 
containing a clause that the demise was made 
& granted “ subject to the termination of 
such demise by reason of the exercise by the 
said corpn. of such compulsory powers as 
may hereafter become effective. * * The corpn. 
served a notice to treat upon the lessor in 
respect of his reversionary interest in the 
premises, & they afterwards served a notice 
to treat upon the lessee, who claimed com- 
pensation in respect of his interest : — Held : 
neither of the notices to treat was, within 
the clause in the lease or at all, such 
an exercise by the corpn. of their compulsory 
powei*s as was effective to terminate the 
lease or to put an end to the lessee’s interest 


in the premises, &, conseciuently, he was 
entitled to compensation in respect of his 
interest in the 01*6011868 as at the date of the 
service of notice, to treat upon him. — 
Goodwin Foster Brown, Ltd. v. Derby 
Corpn., [1934] 2 K. B. 23 ; 103 L. J. K. B. 
603 ; 161 L. T. 402 ; 32 L. O. R. 17, D. C. 

558a. Misdescription as to nature of property — 
Abatement of purchase-money — Not ordered.] 

— Re Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 169. 

562. Add. Annoiaiion : — As to {\) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

595a. Building consisting of several blocks of 
offices — Constitutes one “ building.”] — Gres- 
wolde-Wtlliams V. Newcastle-upon-Tyne 
Corpn. (1927), 92 J. P, 13 ; 20 L. G. R. 26. 


Part VII. — Assessment of Purchase Price and Compensation 


650. For existing paragraph & citations substitute 
the following : — 

The Blackpool Improvement Act, 1917, 
8. 70, enacted that the provisions of the 
sect, should, unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co. as owners of the land referred 
to in the section. By its terms the owners 
were to sell & the corpn. was to buy the land 
therein described at a price to be determined, 
in default of agreement, by arbitration in the 
manner provided by the Lands Clause's .Acts 
as modified by that Act, & a notice to treat 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
for certain purposes which might cause a 
nuisance or annoyance to the own rs. By 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), where by any 
statute, whether passed before or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority, 
any question of disputed compensation is to 
be determined in the manner thereby pro- 
vided, & the provisions of the Act by which 
the land is authorised to be acquired, or of 
any Act inco^orated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the co^n. shortly before the 
coming into operation of the Act of 1919, 
but no arbitrator had been appointed to fix 
the price. A question having arisen whether 
the compensation was to be assessed under 
the Act of 1919 or under the private Act of 
1917 : — Held : the Act of 1919 did not applv, 
& the compensation was to be ascertained in 
the manner provided by the Lands Clauses 
Acts as modified by the Act of 1917 ; by 
Viscount Finlay, viscount Cave, Sl Lord 


Phillimore on the grounds, (a) that sect. 70 
of the private Act embodied an agreement 
between the parties for the sale & purchase 
of the land & that the land wtis not “ autho- 
rised to be acquired compulsorily ” ; (h) that 
the general language of tl>.e Act of 1010 ought, 
not, in the absence of clear words, to be 
construed os affecting the special provisions 
of sect. 70 of the private Act of 1917 ; by 
* Viscount Haldane on the second ground ; 
by Lord Shaw op Dunpermline (dissenting 
as to the second ground) on tlie first ground 
only. — Blackpool Corpn. v. Starr Estate 
Co., Ltd., [1922] 1 A. 0. 27 ; 91 L. J. K. B. 
202 ; 126 L. T. 268 ; 80 J. P. 26 ; 38 T L. R. 
79 ; 06 Sol. Jo. 17 ; 19 L. G. R. 721, H. L. 

Annotaticfrm : — Distd. Thurrock Grays & Tilbury Jolut 
Soworago Board v. Thames Laud Co., IRd. DO 

J. P. 1. Refd. Thornely v. Leconfleld (Lord), fl92r>] 1 

K. B. 230 ; West Midlands Jolut Eloctrlolty Authority 
V. Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 
K. B. 229 : Drai>ei*H Co. v. London PaM.sfuijJror Tran.sj>ort 
Board, U937] Ch. 34 4. 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875, 
(c. 55.)] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1876 (c. 66), after duly serving on the co. 
notice of intention to do so, carried a sower & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what haJ been done. 
Differences having arisen regarding the com- 
pens^ition to bo paid by the board to the co., 
recourse was ha^J to arbn. The arbitrator 
Wiis appointed under Public Healtb Act, 
1875, & before entering on the arbn. made 
the statutoiy declaration under that Act. 
Having considered the disput^es he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 


PART VI. SECT. 4 , SUB-SECT. 1.- 
B. (•). 

566 li. Indudes all that ia neceasary 
far enjoyment of house .] — The word 
** house ^ in Lands Act, 1847, s. 92, Is 
not limited to the four walls of the 
building, but tnoludee all that Is neoee- 
mry to the convenient occupation of 
the house. 


Promoters of an undertaking : — 
Held : not entitled to take a strip of 
land immediately in front of a house 
between it Si:, the wall 8c containing a 
tank & fruit trees, when the owner was 
willing 8c able to convoy the w hole of 
the house. — D bapkr v. South Austra- 
lian Railways Ck>]4B. (1901), 3 

8. A. L. R. 150.— AU8. 


PART VII. SECT. 1, 

tg. Public Works Adt a. 22 — 
AcquiaUion of toll road under Provincial 
BUfhwaya Act, 1917 .] — Re OOBOUBO Sc 
ORArroN Toll Road Ck>. (1921), 64 
D. L. R. 241 ; 50 O. L. 1U125.~CAN. 
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of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the oo. £6,090 ; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 67), & the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the CO. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1876, before the a^ee- 
ment between the parties was entered into, 
it had been acquired compvdsorily, & as 
there was nothmg in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 

K utment of the arbitrator expressly under 
c Health Act, 1876, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., &the co. should be awarded £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age Board v, Thames Land Co., Ltd. (1925), 
90 J. P. 1 ; 23 L. G. R. 648. 

650b. Power to purchase given to railway 

company — Transfer to public authority.] — 

Pltfs. were the estate owners in fee simple of 
certain land & buildings in the City of 
' London. Defts., a public authority estab- 
lished in accordance with the provisions of 
. London Passenger Transport Act, 1933, in 
Oct. 1935, gave notice to oltfs. to treat for 
the compulsory i)urcha8e of the premises, & 
subsequently took possession. By the Act 
of 1933 ceitain passenger transport under- 
takings were transfen^ed to defts. including 
the C. L. Railway. It was provided by the 
Act that such transfer should include all 
lands <te other property, assets, powers, 
rights, and privileges held or enjoyed there- 
with, & further that defts. might exercise 
all the rights, powers, & privileges which 
immediately before the appointed day, 
,Tuly 1, 1933, were vested in the C. L. Railway 
as one of the undertakers should be subject 
to all liabilities «& obligations to which the 
0. L. Railway were subject immediately 
before the appointed day. Among the 
powers conferred on the C. L. Railway in 


existence on July 1, 1933, was a power con- 
ferred by an Act of 1931 to purchase the 
premises of pltfs. The time for the exercise 
of this power was, after the passing of the 
Act of 1933, ext/ended to Oct. 1937, by sect. 68 
of London Passenger Transport Act, 1934. 
Defts. contended that being a public authority 
authorised to acquire the particular land in 
question compulsorily, the provisions of 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), as to the com- 
pensation payable, applied. 

Pltfs. denied this on the ground (a) that if 
the O. L. Railway (the “ undertakers **) had 
purchased compulsorily before July 1, 1933, 
the purchase price must have been fixed as 
provided for by the Lands Clauses Acts as 
modified by the Act of 1931, & that this was 
therefore a liability or obligation of the C. L. 
Railway to pltfs. ; (6) that by virtue of 

sect. 68 of the Act of 1934, the time limited 
for the exercise of compulsory purchase by 
the Act of 1931 was extended subject to the 
provisions for the protection or benefit of 
{inter alia) any co., body or person mentioned 
in (among others) the Act of 1931, & that the 
provisions of that Act with regard to the 
assessment of compensation in oases of com- 

E ulsory purchase were provisions for pltfs.’ 

eneflt, & (c) that the provisions of the Act 
of 1931 were not affected by the provisions 
of the Acts of 1933 & 1934 in the absence of 
clear words showing that it was the intention 
of the two later Acts to abrogate the pro- 
visions of the Act of 1931 : — Held : pltfs.’ 
contentions failed because (a) as the C. L. 
Railway had not served any notice to 
treat on or before July 1, 1933, there was 
no liability or obligation of the C. L. Railway 
on that date towards pltfs. or their property 
to which defts. could be subjected in respect 
of a notice given by defts. subsequently to 
July 1, 1933, (fe) pltfs. were not expressly 
mentioned as a co., body or person for whose 
protection or benefit provision was made in 
the Act of 1931, & (c) the provisions for com- 
pensation in the Act of 1931 were general 
provisions & accordingly the maximum 
“ generalia specialibua non derogant ” did not 
apply. 


PART Vtl. SECT. 2, BUB-SECT. 1. 

■h. J uri8dieii(^n of Exchequer Court] . 
— Property & civil riirbts bomfir mattere 
within the exoluBive powers of the 
Provincial Legislature, the Exoh. Ct. 
of Canada in aBoertaining the estate 
or Interest of persons claiming com- 
pensation for property expropri- 
ated by the Doiniulon Crown will 
have regard to the laws aftectlng suoh 
estate & interest In the province where 
the property Is situated. — R. v. 
Hudson’s Bay Cp. (1921), 20 Exoh. 
C. R. 413.— CAN, 


•k. Cannot inquire into volidUy oj 
mviuai agreeniem for compenaation ,] — 
Held : where one of the partiee set 
up an agreement purporting to fix the 
oompensation a dispute as to the 
existenoe, validity. 6c applicability of 
suoh agreement must be settled by 
agreement of the parties or determined 
by the ot. before a case for arbn. 
arises ; the arbitrators exceeded 
their jurlsdiotlon when they entered 
upon an inquiry aa to the existence 
6c validity of the agreement alleged. — 
Re Habmans. Ltd., &; Toronto Cmr, 
Re Porter & Toronto Omr. Re 
Stewart 6c Toronto City, (1988J 
4 D. L. R. 781 ; 6$ O. L. R, 476.-~OAN. 


si. jdsseasnient bp resolution of city 
council,} — After the passing of an 
expropriating bye-law the amount of 
the purohase price may be settled by 
resolution of the dty oounoil 6c no 
further bye-law is neoessaiy. — Prince 
V, Toronto. [19331 8 D. L. R. 201; 
O. R. 442 : revsd,, [1934] 3 D. L. R. 81 ; 
S. C, R. 414.— CAN. 

sm. Practice of appellate court .] — 
The TOueral rule adopted by appellate 
ots. m dealing witn a question of 
quantum on an awardby an arbitrator 
is the same as the rule adopted in 
dealing with a question of quantum 
of damages in a Judgment by a trial 
Judge sitting without a Jury. & the 
ct. will not interfere except In a case 
of very serious error. — Re Winsett Sc 
a N. R.. (19331 O. R. 237 ; 2 D. L. R. 
438,— CAN, 

sp. Variation of award,] — 

Applt. owned property on the Gatineau 
River, including a saw mill used for 
his timber business & a plant lor the 
production 6c distribution of eleotrioity 
both worked by water power. Reaps, 
were attempting to expropriate for 
the purposes of a soheme for develop- 
ment of hydro-eleotrio power on the 
river. 8c had erected a dam with the 
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result that much of his property was 
submerged & other seriously affected. 
An action in respect of this damage had 
proceeded to trial. & Jud^ent had 
been reserved, when a Bpeclal Act was 
passed by the Quebec Legislature to 
prevent any disturbance of reaps.’ 
operations. Resps. were by the Act 
to make Just Sc fair compensation to 
applt. for all his properues & rights 
taken or affected, Sc the ct. was to 
determine what properties & rights 
should upon payment of the compensa- 
tion become vested in resps, : — Held : (1) 
the Act did not require the ct. to vest 
in resps. all lands or properti^ affected, 
if in its discretion, it thought com- 
pensation for injurious affection 
sufficient; (2) the amount of an award 
may be varied by an appeal ct. where 
it IS clear that it Is based upon a 
wrong principle of calculation or not 
jusUned by the admitted facts ; 
(3) although undertakers cannot offer 
remedial works In lieu of compensa- 
tion, the offer of land taken or ease- 
ments over land taken for the reetora- 
tion of a piling ground & a ly. siding 
was a proper one Sc ought to be taken 
into conmderatlon. — Cross v. Gati- 
neau Power Oo.. [1936] 3 All B. R. 52. 
P. O.— CAN. 
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Tho compensation must therefore be 
ascertained under & in accordance with the 
Act of 1919. — Drapers Co. v. London 
Passenger Transport Board, [1937] Oh. 
344 ; [1937] 2 All E. R. 12 ; 106 L. J. Gh. 
121 ; 166 L. T. 272 ; 63 T. L. R. 448 ; 81 
Sol. Jo. 199. 

702a. Arbitrator incapable of continuing — Power 
to replace.] — ‘Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 67), s. 1, becomes incapable of 
continuing a paHicular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood & Heald, Ltd. v. Essex 
County Council, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 136 L. T. 371; 91 J. P. 17; 
43T.L.B.6; 70Sol. Jo.1196; 25 L. G. R. 186. 

702bv Effect of appointment under protest — 
Whether right to compensation admitted.] — 
Senible : a co. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Sutton 
Harbour Improvement Co. u. Hitchens 
(1851), 1 De G. M. ^ G. 161 ; 21 L. J. Oh. 73 ; 
18 L. T. O. S. 163 ; 16 Jur. 70 ; 42 E. R. 514, 
L. JJ. 


727a4 Question of title involved.] — Goodwin 
Poster Brown, Ltd. v. Derby Oorpn., 
No. 640a, ante. 

727b. Hearing — Entry in Crown Paper.] — An 

award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper. — Hewitt v. Essex County 
Council (1927), 97 L. J. K. B. 249; 92 J. P 
36; 44 T L. R. Ill ; 72 Sol. Jo. 60; 26 
L. G. R. 48 D. 0. 

761a. Award embodying decision of court on 

special case.] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Claimants 
applied to another Div. Ot. to set the award 
aside, on the ground that the award Was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Ucld: no appeal could be enter- 
tained. — North WOOD r. London County 
Council (No. 2) (1927), 96 L. J. K. B. 620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347 ; 
25 L. G. R. 254, O. A. 


PART VII. SECT. 6, SUB-SECT. 1. 

n 1. Paendng of bye-law by 

local authority — SubmUsion before bye- 
law passed ultra vires.] — Koehmbtedt 
V. Rural Munioipalitv of Eye Hill, 
No. 382, [1923] 2 W. W. R. 669.— 
GAN. 

PART VII. SECT. 6. SUB-SECT. 2. 

f i. Extent of duty.] — On an 

application under sect. 408 of Town 
Act, R.* S. S., 1930, for the appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it is not the duty 
of the judge applied to to decide 
whether or not tho claimant has a 
claim. — McGillivray v. Melville 
Town [1932] 2 W. W. R. 635.— CAN. 

■1. Under Dominion Railway Act, 
1919.] — Where a Judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a term that the ry. oo. shall pay money 
Into ct. as security, any judge of the 
Supreme Ct. has jurisdiction to appoint 
an arbitrator ; & under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie Is 
the proper person to appoint. — Re 
Little & Campbbllford Lakr On- 
tario & Western Ry. Co. (1924), 65 
O. L. It. 681.— CAN. 

PART VII. SECT. 6, SUB-SECT. 4. 

718 ill. Jurisdiction of court .] — 

Re Taylor Estate & Assintboia 
Rural MuNioiPALrry, [19311 2 W. W, 
R. 719 ; 4 D. L. R. 249 ; 29 Man. L. R. 
563.— CAN. 

PART VII. SECT. 6, SUB-SECT. 7. 

■m. Appeal under Municipal Arbi- 
trations Act, 1927.1 — An appeal to a 
Divisional Ot. of the Appellate Division 
from an award made under Municipal 
ArbttratlonB Act, R. S. O., 1927, lies, 
but not unless the award is appealed 
from within six weeks after notice that 
It has been filed ; & tho ct. has no 
jurisdiction to give leave to appeal, or 
to extend tho time for appealing after 
the time has expired, even in a case 
where there was n»ud In procuring the 
award. Sect. 3 of Arbn. Act, R. 8. O., 
1927, is not applicable. — Re Fair & 


Toronto, [1930] 3 D. L. R. 70; 65 

O. L. R. 176.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8. 

736 I. Claim in respect of several 

interests — Award not appurtionbio sums 
between ci>j'>frKd interests — Insufficient.] 
— Stewart Municipal District v. 
Bliksner, [19‘'.4) 2 W. W. R. 1217.— 
CAN. 

■ i. Arbitrator not entitled to 

allow interest.}-— Re Lkt'Jios & Toronto 
CORPN. (1924), 56 O. L. R. 175. — CAN. 

ff fi. Award referring to ** presfMi 

value ** — Value at time of expropriation. ] 
— An award is good, although It 
contains the words “ present value,’' if 
It is clear from the award as a whole 
that the arbitrators made their valua- 
tion as at the date of the expropria- 
tion. — R. V. Vancouver City (1932), 
47 B. C. R. 243.— CAN. 

PART VII. SECT. 5, SUB-SECT. 10. 

J (p, 196) I. .1 — On an applica- 
tion. under sect. 706 of Municipal Act, 
R. S. M., 1913, to vary or increase an 
award the judi^ is in the position of 
sole arbitrator or umpire as well os 
having the power to set aside or remit 
the award, — Re Taylor Estate & 
AsaiNOBOiA Rural Municipality (No. 
2), [19311 3 W. W. R. 408 ; on appeal, 
[19321 1 W. W. R. 754.— CAN. 

m (p. 196) i. Under Dominion 

RaUway Act, 1906 (c. 37).}— /fc Ki rsi- 
lANO Indian Reserve, Vancou\"er 
Harbour Oomrs. v. R., [1918] 2 
W. W. R. 411.— CANr 

m (p. 196) ii. Under Dominion 

RaUway Act, 1919 <c. 68).]— -ife 

Arbitration under the Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Ry. 
Co. (No. 1), [19221 2 W. W. R. 67 7 ; 65 
D. L. H. 735 ; 15 8ask. L. R. 431.— CAN. 

m (p. 196) iil. .1 — Cedar 

Rapids MANurAoTuRiNO Sc Power Oo. 
V. Laooste. [1927) 2 D. L. R. 83.— CAN. 

T (p. 190) I. Award determined 

on wrong principle.] — Where damages 
were recoverable by reason of lowering 
of the sidewalk in front of a building, 
consisting in the decreased value of 
the property, but were assessed at the 
cost of lowering the store floor : — 
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Held : the award must be set aside as 
determined upon a wrong principle. — 
Radibson Town v. Ambon, [1919] 3 
W. W. R. 580.— CAN. 

X i. — WiNTEHv. Toronto 

(City) (1922), 70 1>. L. R. 458.— CAN. 

X il. Sum awarded inadequate.] 

— Armstrong v. New Wbsu'MINSTer 
Harbour Board, [1929] 2 D. L. R. 
150 ; 1 W. W. R. 7.55 ; 41 B. C. R. 1.— 
CAN. 

y i. Lump sum awarded — Award 

good 071 Us face.] — North Cowiohan 
Oorpn. v. Gork-Lanoton, [11)21] 2 
W. W. R. 484.— CAN. 

y ii. Arhilrator not qualified.]— 

An award will be set aside if one of tho 
arbitrators is disqualified by not being 
a freeholder os required by statute. — 
New Glasgow v. Milligan, [1933] 1 
D. L. R. 748.— CAN, 

0 (p. 197) 1. .1 — Nash & 

Williams v. Edmonton, Dunvegan & 
British Columbia Ry. Co., [1917] 3 
W. W. R. 553 ; 36 D. L. R. 001.— CAN. 

0 (p. 197) II. .1 — An 

appellate et. should not Interfere to 
vary an awanl unless It Is satisfierl that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damages, or that the basis of valuation 
was erroneous. — He Scott & Oshawa 
Town, [19221 52 O. L. R. 504.— CAN. 

o(p. 197) lil. .] — Winnipeg 

0 . Onoss, [1927] 3 D. L. R. 1072; 
[1927] 2 W. W. R. 644 ; 37 Man. L. R. 
40.— CAN. 

0 (p. 197) iv. .]—Re 

SuiJLivAN & Township of Bertie, 
[1927] 2 D. L. R. 74 ; 60 O. L. R. 107. 
—CAN. 

e (p. 197) I. .]—•/?« Arbi- 

tration Act, Re Woods, [1923] 2 
D. L. R. 1000 : 32 B. C. R. 211 ; [1923] 
1 W. W. R. 1344.— CAN. 

m (p. 197)1. .]—Re Dixon 

Sc Toronto Cobpn. (1924), 56 O. L. R. 
167.— CAN. 

o (p. 197)1. .] — Wliere a 

large number of witnesses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not bo set aside. — C ana- 
dian Northern Ry. Co. v. Retoheson 
(1918), 21 Can. Ry. Can. 104; 32 

D. L. R. 629.— CAN. 



Cases 788—10117. English and Empibb Digest Supplement. 


762. Add, Anfwiation : — As to (2) Apprvd. & 
ApW. Matthey v. Curling, [1922] 2 A. 0. 180. 

778a. Award ot lump sum—Valldlty.}— Claimant 
was the owner ol certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,862, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,416. 
In dealing with the costs the arbitrator 
directed the Council “to pay £100 towards 
the costs of claimant.** Claimant applied to 
tlie ct. by motion for the award to be remitted 
U) the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exorcised the discretion conferred 
upon him by sect. 6 (4) of the above Act 
HM : in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
clai m ant part of his costs of the arbn. within 


sect. 5, ^ as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
shaw V. Air Council, [1926] Ch. 329 ; 96 
L. J. (*h. 499 ; 136 L. T. 638 ; 42 T. L. B. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 351. 

785. For “ No. 749, ante.** read “ No. 372, ante.’* 
868. For existing citations read “ (1865), 19 C. B. 
N. 8. 139 ; 144 E. B. 739 ; previous pro* 
ceedings (1863). 4 B. & S. 316.'* 

875. Add, Citation : — svh nom. Re ELayne 
(Charles), 13 W. R. 492. 

980. Add, Citation : — Siib nom, R. v. North 
London Ry. Co. & Welbon, 61 L. J. Q. B. 241. 
948. Add, Citation :^Sub nom, R. v. North 
London Ry. Co. & Wilson, 61 L. J. Q. B. 241. 
966. Add, Annotation : — Refd. Simbro Trading Co. 
V, Posograph Parent Oorpn., [1929] 2 K. B. 
266. 


Part VIII. — Entry on Lands by Promoters. 

1006. Add. Annotalion :—Aa ;'o (1) ReW. Grant v. I 1086. Add. Annotaiion :—Aa io (1). Reid. R. v. 
Derwent, [1920] 1 Oh. 890. I Webster, Ex p. Marshall (1031), 06 J. P. 226. 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotation :—Aa to (1) Reid. Cardiff Oorpn. v. Cook, [1923] 2 Ch. 116. 


Buccesaful pau^y to pay the ooBte of 
appets. In cjonnectlon with the arbn. 
proceedings. — Re Eldridok Estate & 
DISTRICT OP SUMAB CORPN., [1931] 3 
W. W. R. 223 ; 44 B. C. R. 194.— CAN. 

PART VIll. SECT. 1, SUB-5fiCT. 1. 

■o. Payment or tender of compenaa- 
lion not necessary,) — Canadian Pacific 
Ry. Co. V . Paul (1921). 27 Con. Ry. 
Caa. 44 7. —CAN. 

PART VIll. SECT. 1, SUB-SECT. 2.— A. 

al. Or expropriation proceedings 

complried.) — Ooddard c. Bainbridok 
Lumber Co. (1920), 29 B. C. R. 186. — 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

tp. ^pplicaiion for warrant of pos’ 
session — Jurisdiction oj Exchequer 
Court to hear.) — Re Exchequer Court 
Jurisdiction, [19251 4 D. L. H. 673. — 

CAN. 

gq, J — Canadian Na- 

tional Rt. Co. V , Boland, [192.51 4 
D. li. R. 703 ; [1925] Exoh. O. R. 173. 
—CAN. 


q (p. 197) i. QuestUm only 

one of Qttanlum.) — Re Lkhcos & 
Toronto Oorpn. (1924), 56 O. L, R. 
176.— CAN. 

PART VII. SECT. 5, SUB-SECT. 11. 

sp. Ry motion — Damages “ alUoned ” 
— Amounts to direction to pay ,] — Whore 
on award detorminoB the amount of the 
oompensation to be paid by a nninlol- 
pallty as damagea for land taken Sc 
” allows them to the claimaut , that 
is a auffleiont direction to pay. In 
any event, a direction to pay ia not 
nooesBory to enable the award to bo 
enforced by motion. — Re Bannatynk 
& Absiniboia Rural Municiiwlity 
(No. 3), 1 1934 J 1 W. W. R. 497 ; 41 
Man. L. R. 640.— CAN. 

•m. ISirchase of easement— ExccuHtm 
of conveyance not condition precedent to 
enforcement .) — Where on easement was 
expropriated a municipal corpn. 
under aeot. 338 of Mnnlolpa) Act. 
K. S. O., 1987, it was held that the 
corpn. wae not entitled to withhold 
payment df the oompensation money 
until the claimant baa executed a oon- 
veyanoe <>f the easement, for the 


easement had automatically vested in 
the corpn. — Re Mayo & Toronto 
City, [192913 D. L. R. 890 ; 64 O. L R, 
139.— CAN. 

PART VII. SECT. 5, SUB-SECT. 12.— A. 

e i. Solicitor d; client costs 

— New Brunswick Electric Power Act.] 
—Re Inqi.ewood Pulp & Paper Co., 
Ltd., & New Brunswick Elkotrio 
Power Commission (1929), 3 M. P. R. 
91.-CAN. 

sn. Costs foUow event — Subject to 
discretion of court — Principles governing 
exercise of discreUon,] — The ordinary 
rule is that costs should follow the 
event. But the ot. has a discretion 
to depart from this rule, Sc such dis- 
cretion is to be exercised on well 
recognised principles. — Assistant Col- 
lector Salbsttb V , Damodardas 
Tritbuvandab (1988). I. L. R. 53 Bom. 
178.— IND. 

sx. Applioation to set aside award— 
Liability for costs,] — Where on an 
application under sect. 332 of the 
Municipal Act appeta. succeeded in 
hairing an aweird set aside, there is no 
power In the ot. to order the un- 
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Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122. Add. Annotation : — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1126. Add. Annotations: — As to (1) Held. Swift 
V. Board of Trade (1924), 93 L. J, K. B. 
529 ; Swift v. Board of Trade, (1926] A. C. 
520 ; Oxford Corpn. v. Oxford Electric Co. 
(1930), 143 L. T. 677. 

1158. Add. Annotation : — Consd. Berners v. Flem- 
ing, [1926] Ch. 264. 

1163. Add. Annotation : — Rofd. Newton v. Lamb- 
ton Hetton & Joicey Collieries, Ltd., [1937] 
2 All E. R. 150. 

1184a. In Act — Right of vendor to costs of opposing 
Bill.] — A vendor of land to a ry. co. having 
hied a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 
was eventually obtained his lien was provided 
for. It was then arranged that he should be 
paid principal, interest, & costs : — Held : the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, & expenses 
of appearing before the committee & opposing 


the Bills in Parliament. — Cooper v. London, 
Chatham & Dover Ry. Co. (1867), 17 L. T. 
283. 

1205a. .] — Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention. — Ingle- 
wood Pulp & Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. C. 492 ; 97 L. J. P. C. 118 ; 139 L. T. 
693, P. C. 

1227. After this case add : — 

.] — See, further, Charities, 

Vol. VIII., pp. 369, 300, Nos. 1558-1505. 

1237. Add. Annotation : — Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

1242a. .] — Re Bromley Guardians (1845), 4 

L. T. O. S. 430. 


Part XI. — Application of Money Deposited in Bank. 


Settlmt., Williams Wynn v. Williams, [1922] 
2 Ch. 760. 


1275a. Order for purchase-money to remain on 
deposit In court — In lieu of Investment.] — 

Ex p. Trinity College, Cambridge (18<57), 
Y. S. C. P. 

1279a. .] — Re St. Mary Magdalen, Oxford 

(1898), Y. S. C. P. 

1382. Add. Annotation : — Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384a. Title not proved to be defective — 

Payment out ordered.] — Ex p. Burdett 
Coutts, [1927] 2 Ch. 98 ; 90 L. J. Ch. 453 ; 
137 L. T. 404 ; 71 Sol. Jo. 389, 

1500. Add, Annotation : — Consd. Re Williams* 


1560a. Encumbrancers otherwise secured need 

not be served.] — Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the petition ui)on parties en- 
titled to certain small rent-charges charged on 
the property purchased, but which were amply 
secured on other property not included in the 
purchase, was held to be unnecessary . — Ex p. 
Mergers* Co. (1879), 10 Ch. D. 481 ; 18 

L. J. Ch. 384 ; 27 W. R. 424. 

1560b. Summons by Representative Body of 

the Welsh Church .] — Re Great Western 
Railway act, 1911, Ex p. Great Western 
Ry., [1922] W. N. 148 ; 163 L. T. Jo. 339. 


Part XII. — Costs when Money Deposited — Liability of 

Prometers. 


1697. Add. Annotation : — As to (2) Refd. Camp- 
beU V. Poliak, [1927] A. C. 732. 

1604. Add. Annotation : — Refd. Re Letters Patent 
Nq. 139207, Re Carbonit Akt., [1924] 2 Ob. 63. 


1614a. .] — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. A C. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 B. R. 
617. 


PAHT X, SECT. 1, SUB-SECT. 2.— 
B. (0) L 

y 1. J — R. t». MoEjenzud (189(r)* 

2 ixdh. O. R. 198.— CAN. 

PART X. SECT. 1, SUB-SECT. 4 . 
p I. — — From JlHno of caveat — 
J.8. 


wner remainina in poMeMion .} — Re 
BBinuTioN Act, tU Rosbko Sl 
7INNIPBP SoBooL Disnticrr No. 1, 
1924] 4 I). L. R. 1017 ; 8 W, W. R. 
11. — CAN. 


X 1. Sydney Corporation lAmend- 

meni) Act (No, 7 of 1924), a. 17.1— 
Sypnxy Muvicifax. Oounoii, V. Tbot, 
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11927] A. O. 706; 96 L. J. P. C. 124; 
137 L. T. 707, P. C.— AUS, 

PART XII. SECT. 8, SUB-SECT. 6.— A. 

X 1. .1 — Re Ford & Oin- 

ADIAN PAomo Rt. Oo. (1926), 32 Can. 
Ry. Cm. 819.— CAN. 


22 
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1686a. .1 — Ex p, Norfolk By. Co. 

(1860), 1 Drew. & Sm. 48, n. ; 62 E. B. 
296. 

Annotation: — Apld. lU Cleveland’s Harte Estates (1860). 
1 Drew. & Sm. 46. 

1707. Add, Citation : — S\jih nom. Re Benyon’s 
Trusts, 8 W. B. 426. 

1974. Citations : — Delete 6 Ch. App. 1, & add 
20 L. T. 940. 


1985. Add, Annotation : — Held. Be Booth & 
Soutbend-on*Sea Estates Oo.-s Contract, 
[1927] 1 Ch. 679. 

1997a. Transfer of fund from charity trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p 
8unrury-on-Thames urban District 
Council, Ex p, Staines Beservoirs Joint 
OoMMiTTBE (1922), 86 J. P. Jo. 153. 


Part XIII. — Purchase of Particular Interests in Land 


2017a. Agreement with mortgagor — Binding on 
mortgagee entering Into possession.] — Mold 
V. Wheatcropt (1859), 27 Beav. 510 ; 29 
L. J. Ch. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
64 E. R. 202. 

2033. For existing citations substitute the follow- 
ing paragraph & citations : — 

A bill filed against a railway co. by the 
rantee of an annuity charged on land taken 
y, the co. stated that before the grant of 
the annuity the land was subject to a mtge. 
in fee, which had since been paid off, but that * 
there had been no reconveyance ; that the 
defts., under the powers of their act, had 
given the pltf. notice to treat for the land 
charged with the annuity, but without any 
further proceeding had t ^ken possession of 
the land. The prayer was that the co. 
might be decreed to pay the arrears of the 
annuity to secure the future payment of it. 
The defence made by the answer <fc evidence 
was that the co, had purchased from the 
prior incumbrancer under a power of sale : — 
Ueld : pltf. could not on such pleadings 


enforce a speoifllo performance of the notice 
to treat regarded as a contract to purchase 
pltfs.' interest. The prayer for general relief 
is not available for the purpose of obtaining 
a decree at variance with the ca48e made by 
the statements of the bill. — Hill v. Great 
Northern By. Co. (1854), 6 De. G. M. & G. 
66; 2 Eq. Rep. 1069 ; 23 L. J. Ch. 624; 
18 Jur. 685; 2 W. R. 396; 43 E. R. 
794, L.JJ. 

2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk By. Co. v, 
Bayes (1849), 14 L. T. O. S. 170 ; 13 Jur. 
435. 

2037. Add. Annotations : — Apld. Chocolate Ex- 
press Omnibus Co. v. London Passenger 
Transport Board (1934), 152 L. T. 63. Refd. 
Cardiff Corpn. v. Cook (1922), 92 L. J. Ch. 
177. 

2038. Add, Annotations : — Apld. Cardiff Corpn. v. 
Cook, 11928] 2 Ch. 115 ; Chocolate Express 
Omnibus Co. v, London Passenger Transport 
Board (1934), 152 L. T. 63. 


PART XIIL SECT. 3. 

2022 1. Interest — Rate of — Applioa’ 
tion to reduce— R, S. O.. 1897 (c. 110), 
as. 15, 10.]— iis Kinuston Light, 
Heat & Power Co. & Kingston 
Ck)RPN. (1904), 24 O. L. T. 858 ; 8 
O. L. R. 268 ; 3 O. W. R. 769.— GAN. 

80. Bonus to mortgagee 07i painnrrit 
of loan before rmiiunty — Must be con- 
sidercd in compensation,] — By a olauso 
in tb© deed of hypotboo affectitu? a 
property expropriated, tlie owner 
(mtgor.) was obliged to pay to the 
mtgee. a certain aura as bonus, in tJie 
event of the loan being paid before 
maturity : — Held : the expropriating 
party must assume the payment of 
such bonus, to the exoneration of the 
owner (mtgor.) as part of the cora- 

S ensatlon to be paid him for the lands 
iken under the Expropriation Act. — 
R. V. PlOKLKMAN, U9321 Ex. 0. R. 
202.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 1. 

2044 i. Under invalid lease .] — 

Land expropriated by the poniinion 
Grown was leased for a period of live 
vears under an instrument not regis- 
tered as required ; — Held : the un- 
re^stered lease did not vest any estate 
or interest In the lessee & he was 
not entitled to oompeusation in respect 
of the expropriation. — R. v. Hudson’s 
Bat Go. (1921), 66 D. L. R. 569 ; 20 
Exch. C. R. 413.— CAN. 

■ i. Disturbance of sporting 

rights.} — In arbn. proceedings follow- 
ing upon tihe oompulsory aoqnitition 
by the Dept, of A^oulture for Scot- 
land of a 4©er foi^ which was let 
for purposes of sport under a ninety- 
nine years’ lease, the tenant made a 


claim for personal loss in respect of 
dispossession of the subjects. His 
claim was opposed by the I)oi)t., who 
maintained that a claim based on 
disturbance at the Instance of a sport- 
ing tenant was incompetent : — Held : 
rules (2) & (6) of Acquisition of Land 
(Assessment of Oompensation) Act, 
1919 (o. 57), 8. 2, did not have the 
elloct of displacing in any way the 
rule, now well settlod in the construc- 
tion of Ijands Clausos (jonsolidation 
(Scotland) Act, 1845 (c. 19), that, 
where lands have been taken under 
compulsory powers, a tenant is entitled 
to full oompensation for all loss re- 
sulting to him from dispossession ; &, 
further, there was no distinction, in 
principle, between a claim for dls- 
tiubance such as was here In question 
& a claim for ordinary business dis- 
turbance.— Yknablks V. DEPARTMEN'r 
OF Agriculture for Scotland, 119321 
S. O. 573.— SCOT. 

PART XIII. SECT. 6. SUB-SECT. 3. 

sr. General — The rights con- 
ferred by a lease being a matter of 
property & dvil rights, within the 
exclusive powers of the provincial 
legislature, the ot. in asoertainiug the 
estate or Interest of persons claiming 
compensation thereunder in an expro- 
priation by the Dominion Crown. wiU 
have regart to the laws aHectlng suoh 
estate or interest in the province where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 26. The 
oompensatioD to be made to the lessee 
for the unexplred term of his lease 
should cover all reasonable oost of 
moving, refitting & settling the new 
premises ; loss of time in seeking new 
looatidn ; depreciation of vaiuahle 
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business fixtures &; fittings & dama^ 
thereto due to moving, etc., & a certain 
amount for dislocation or disturbance 
of buedness, which, however, cannot be 
fixed with mathematical certainty. 
The customary test of market value is 
no test of value in arriving at the com- 
pensation to be allowed for a leasehold 
interest expropriated. — R. v. Elite 
Cafe, Ltd., [19291 Ex. O. R. 66.— 
CAN. 

zl. .1 — The information 

herein was filed to have the compensa- 
tion to which deft, was entitled fixed 
by the ct. Deft, was lessee of the 
property expropriated, & by the terms 
of his lease was given an option to 
purchase the freehold : — Held ; as a 
lessee is entitled to compensation for 
the loss of bis lease & as the option 
to purchase was one of the oovenants 
of the lease, the right to purchase the 
freehold is em element to be considered 
in computing the compensation to be 
allowed deft. — R. v. North-Eastern 
Lunch Co., Ltd., [1933] Ex, 0. R. 
64.— CAN. 

bl. -hr-^ Union 

Foundry & Maohinert Works, Ltd., 
& 8t. John Harbour Combs. (1929), 
1 M. P. R. 267.— CAN. 

fx. Building to be erected by lessee .] — 
Held : in assessing the damages 

resulting from the expropriation of real 
property by the Oown, the fact that 
the owner of the property expropriated 
had entered into a lease whereby the 
lessee was to ereot a building on the 
land, which, after the expiration of the 
lease, was to become the property of the 
owner of the land expropriated, must 
be considered. — R. v. Pikrob « Gif- 
ford. £19381 Ex, C. E. 129.— CAN. 
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8069. AM. OtiaAmi 66 L. T. Q. B. 80. 

2067. Add, AnnotaiiorU : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. 0. 180 ; Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 


9068. Add, AnnotaHon : — ^Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

2075. Add, Annotations : — Reid. Cardiff Corpn. v. 
Cook (1922h^ 92 L. S. Ch. 177 ; Chocolate 
Express Omnibus Co. v, London Passenger 
Transport Board (1934), 162 L. T. 63. 


Part XIV. — Superfluous Lands. 


2186. Add, Annotation : — Re!d. Conron v, L. C. C., 
[1922] 2 Ch. 283. 

2174. Add, Annotations: — As to (1) Consd. Wath- 
upon-Deame Urban District Council v. Brown 
& Co., [1936] Oh. 172. Refd. Hargreaves, 


Ltd., Executors of, v. Burnley Corpn., [1930] 
3 All E. K. 959. 

2175. Add, Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

2177. Add. Annotation : — to (1) Expld. & Dlstd. 
Re Glyn Valley Tramway Co., [1937] Ch. 405. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 

Before Sub-sect. 2 (p. 293), add : — 


2201. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt, [1932] 2 K, B. 1. 

220da. .] — ^Thurrock, Grays Tilbury 

Joiirr Sewerage Board v, Thames Land 
Co*, Ltd., No. 660a, ante. 

2209. Add, Annotation : — Coned. Holt Br.>3. & 
Whitford t>. Axbridge Rural District Council 
(1931), 05 J. P. 87. 

ii. Basis of Compensation (p. 293). 

2211a. On withdrawal of notice to treat — National 
Economy (Road Services) Order, 1931 — What 
are ** expenses."] — On the withdrawal by a 
county council of a notice to treat in respect 
of certain premises resps. became entitled to 
compensation “ equal to the amount of any 
expenses . . . reasonably incurred by [them] 
by reason or in consequence of the service of 
the notice to treat*” 

Before the date of such service resps. had 
become lessees of the premises at a ground 
rent, had also borrowed money wherewith 
to purchase the lease. They claimed as such 
“ expenses ” a proportionate part of the 
^ound rent & of the interest on the said 
borrowed money for the period of the cur- 
rency of the said notice : — Held : these 
ayments were not expenses “ incurred . . . 
y reason or in consequence of the service of 
the notice to treat ” out by reason of ante- 
cedent Contractual liability, & were not, [ 
therefore, the subject matter for compensa- 
tion.— London County Council v, Monta- 
gue Burton, Ltd., [1934] 1 K. B. 360 ; 103 
L* J. K. B. 86 } 160 L. T. 178 ; 97 J. P* 318 ; 
31 L. G. R. 885, D. C. 


(d) By Action, 

2212a. Admission of liability — Right to continue 
action.] — Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — Holt Bros. & Whitford v. Axbridge 
Rural District Council (1931), 95 J. P. 87. 

2214. Add. Annotation: — Apld. Chocolate Express 
Omnibus Go. v. London Passenger Transport 
Board (1934), 152 L. T. 63. 

2218. Add. Annotations : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. .1. Ch. 177; Chocolate 
Express Omnibus Co. v. I*ondon Passenger 
Transport Board (1934), 152 L. T. 63. 

2222a. Loss of trade & licence & value 

of trade flxtures not considered.] — North- 
wood V. London County Cocncil, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 135 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 608 ; 24 

L. a R. 415, D. G.; on appeal (1927), 96 
L. J. K. B. 620, 0. A. 

2225a. Must be within throe years of 

confirmation of Order.} — It is insufficient to 
serve notice to treat within the three years, 
& where that hod been done, but the hearing 
of>the arbitration to determine compensation 
was not held within the three years j — Held : 
the powers of the local authority had lapsed, 
& prohibition would lie to the official arbi- 
trator. — R. V. Webster, Ex p. Marshall 
(1931), 96 J. P. 226 ; 80 L. G. R. 29, D. 0. 


&; occupation, aa well as for the extra 
luconvenienoe 8c expense ooeasioned 
by reason of haring to make an 
immediate more instead of baring 
the whole life of the liceilod to do fco, 
bat not to include the cost of moring. — 
ValkncouhT V, R., {1928} Exob. C. R, 
118.— CAN. 


PARTXIII. SECT. Sim-Sfior. 1. 

--A* 

f I* ^ ^ EfUaied to offer-^AB %b6U ai 
R* V* Mubgrats, 11924] Exch* 
a R. 218.— <3AN. 

PART XIII. BEOt. 6. StlB^BEOT. 8. 
n. Measstt of cmnpatsaHon — 


Where one is in oooapatlon 
of part of a street under licence from 
the municipality, by the prorislons 
of which licence he was obliged to 
racate upon notice before a given date, 
ft when by reason of the expropriation 
Of the property he was forced to vacate 
before such date, he ^omes entitled 
to compensation for his loss of the use 
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2225b. Under Housing, Town Planning, etc., Aot, 
1019 (c. 3^ — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of He^th, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, A; (6) of pro- 
viding for the general entertainment A 
refreshment of the population ; — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land A 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, A as something in 
the nature of a building estate, A, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
* required for use as, or as a site for, workmen’s 
dwellings, or for roads oi other purposes 
mentioned in the earlier Housing Acts ; A 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation xmder the power to alter 
contained in the later part o! the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble : both under sect. 12 (2) of the 
Act, A under Housing of the Working Classes 
Act, 1003 (c. 39), s. 11, defts. had a similar 
power for effecting the like objects. — Oonron 
V. London County Council, [1922] 2 Ch. 
283 ; 91 L. J. Ch. 38(5 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
aub nom. Conson v. London County 
Council, 66 Sol. .To. 360. 

22250. Under Housing Act, 1025 (o. 14) — Assess- 
ment of oompensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1010 (c. 67), s. 7.J — Housing Act, 1925 
(c. 14), s. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 
differing in certain rei^cts from that pre- 
scribed by the Act of 1919 ; — Held : even on 
the assumption that Acquisition of Land 
(Assessment of Oompensation) Act, 1919 
(c. 67), s. 7 (1), purports to apply to future 
Acte, Housing Act, 1925 (c. 14), s. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 
provisions of that earlier Act. 

Per Avory, J. : Sect. 7 (1) of the 1919 Act 
on its true construction applies only, to Acts 
which existed at the time when that Act was 


passed, A not to future Acts. — ^Vauxhall 
tesTATBS, Ltd. v. IjIverpool Ooepn., [1932] 
1 K. B. 733 : 101 L. J. K. B. 779 ; 06 J. P. 
224 ; 48 T. L R. 100 ; 76 Sol. Jo. 886 ; aub 
nom. Vauxhall Estates, Ltd. v. Liverpool 
O oRPN., Grosvbnor Estates, Ltd. v. Liver- 
pool OoRPN., Whitechapel Estates, Ltd. 
V. Liverpool <3orpn., Rymeb v. Liverpool 
O oRPN., 146 L. T. 167 ; 30 L. G. R. 22. 

Annotation : — Apprvd. Ellen Street Estates, Ltd. v. Minister 
of Health, [1934] 1 K. B. 690. 

2225d. .] — Held : ( 1 ) Parliament 

cannot bind itself as to the form of subse- 
quent legislation A cannot effectively enact 
that a provision in one statute shall not be 
altered by a subsequent Act save by express 
words ; (2) Housing Act, 1926 (c. 14), s. 46, 
so far as its provisions are inconsistent with 
those of Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), has repealed 
by implication the provisions of that Act. — 
Ellen Street Estates, Ltd. v. Minister 
OP Health, [1934] 1 K. B. 590 ; 103 L. J. 
K. B. 304 ; 150 L. T. 468 ; 98 J. P. 167 ; 

. 32 L. G. R. 233, C. A. 

32256. Notice to treat — Whether service neces- 

sary before service of notice of entry.] — 

(1) It is proper to serve the two notices 
simultaneously. 

(2) If a notice to enter is served before a 
notice to treat has been served, that notice 
operates as a notice of intention to enter not 
less than twenty-eight days after the service 
of both notices, that is, not less than twenty- 
eight days after the subsequent service of 
the notice to treat. — Liverpool Corpn. v. 
Rose (1936), 100 J. P. 62 ; 79 Sol. Jo. 839 ; 
34 L. G. R. 181, 0. A. 

2225f. Open space within London Open 

Spaces Act, 1893, c. Ixxi.] — By London Open 
Spaces Act, 1893 (c. Ixxi.), Hackney Marshes 
was vested in the L.C.C. in fee simple as A 
for an open space for the perpetual use 
thereof by the public for exercise A recreation. 
Sect. 12 of that Act provided that the 
council might from time to time exchange 
any lands forming part of Hackney Marshes 
for any other lands “ adjoining.” In 1936, 
the L.C.O., in purported exercise of their 
powers under sect. 66 of Housing Act, 1926 
(c. 14), of appropriating for housing lands 
vested in them, resolved that, subject to 
the certificate of the Minister under sect. 
103 (1) of that Act, thirty acres of Hackney 
Marshes should be Appropriated for housing 
A that fifty acres of land at (^Jhi^eU, about 
seven miles away, should be given in ex- 
change. Appct. having addressed a protest 
to the Minister against the proposed appro- 
priation A exchange was informed that the 
Minister proposed to hold a public inquiry 
under sect. 103 (2) of Housmg Act, 1926 
(c. 14). 

The appct. then obtained a rule nisi for a 
writ of prohibition to prohibit the Minister 
from (a) consenting to the appropriation by 
the L.C.C. of a portion of HacKney Marshes, 
(b) issuing his certificate under sect. 103 (1) of 
Housing Act, 1925 (c. 14), approving the 
giving m exchange of an area of land at 
Chigwell, A (c) holding a public local inquiry 
in relation to those matters under sect. 103 (2) 
of Housing Act, 1926 (c. 14) : — Held : 

(1) prohibition would lie; (2) in exercising 
its powers of appropriation of land under 
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sect. 66, a local authority need not act by an 
“ order,’* & therefore the resolution of the 
L.C.C. was not bad merely because it was 
not under seal ; (3) Housing Act, 1925 (c. 14), 
which is a consolidating Act repealing & re- 
enacting Housing of the Working Classes 
Act, 1890 (c. 70), & Housing, Town Planning, 
etc,. Act, 1909 (c. 44) (from which ss. 66 
103 are respectively taken), did not affect 
an Act passed between the original enactment 
of sect. 67 (3) of the Act of 1890 & its re- 
enactment in sect. 66 of the consolidating 
Act. It was manifest that the council could 
not, immediately after the Act of 1893 had 
vested Hackney Marshes in them as an 
open space, hare appropriated part of the 
Marshes for housing under the Act of 1890. 
They had no greater powers under the Act 
of 1925 ; (4) the maxim “ generalia specialibus 
non derogarU ” also applied to prevent the 
Housing Act, 1926 (c. 14), overriding the 
special provisions of London Open Spaces 
Act, 1893 (c. Ixxi.), with regard to Hackney 
Marshes. — R. v. Minister of Health, Ex p. 
ViLLiBRS, [19361 2 K. B. 29 ; [1936] 1 All 
E. R. 817 ; 106 L. J. K. B. 792 ; 154 L. T. 
630 ; 100 J. P. 212 ; 52 T. L. B. 408 ; 80 
Sol. Jo. 426 ; 34 L. G. R. 203, D. C. 

2225g. Whether local authority must act by 

order.] — R. v. Minister op Health, 
Ex p, ViLLiERS, No. 2226f, ante, 

2225h. Under Housing Act, 1936 — Park, garden 
or pleasure ground — What is.] — For the 
purpose of building houses, a local authority 
made an order for the compulsory purchase 
of a field some 70 yards distant from a 
mansion, & mainly used for pasturing slock. 
The field had also been used from time to 
time for the festivities of local societies, A 
the children of the village w'ere allowed t(> 
play there at such times. It was contended 
that the land was part of a park, garden or 
pleasure ground, or was otherwise required 
for the amenity -or convenience of the 
mansion : — Held : the land in question was 
not part of any park, garden or pleasure 
ground, nor was it required for the amenity 
or convenience of the mansion, &> the order 
was properly made. — Re Newhill Com- 
pulsory Purchase Order, 1937, Payne’s 
Application, [1938] 2 All E. R. 163 ; 102 
J. P. 273 ; 82 Sol. Jo. 376 ; suh nom. Payne v. 
Minister of Health, 158 L. T. 523 ; 36 
L. G. R. 280. 

2252. Add, Annotation : — As to (3) Refd. Oonron 
v. L. C. C., [1922] 2 Oh. 283. 

2259. Add, Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2262. Add, Annotation : — Apld. Silcock & Sons v. 
Green, [1936] 1 K, B. 478. 


2265, Add, Annotation : — Apld. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2268. Add, Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K, B. 478. 

2268a. Uncompleted building.] — A local 

authority purporting to act under the powers 
conferred by Metropolitan Paving Act, 1817, 
served on deft, a written notice to treat for 
the compulsory purchase of part of a piece of 
land on which a house then uncompleted was 
in course of erection : — Held : (1 ) the principle 
that a notice to treat for the compulsory pur- 
■chaso of part of a building is bad if the 
purchase of the part will cause a substantial 
interference with or alteration in the character 
of the whole budding, applies where the 
building, part of which it is proposed to 
purchase compulsorily, is not complete at 
the time the notice is given, being in course of 
construction; (2) the notice is bad if it 
refers to “ land ” only, being the site of the 
building part of which it is propostid to 
purchase compulsorily. — Silcock & Sons v. 
Green, [1936] 1 K. B. 478 ; 106 L. J. K. B. 
170 ; 164 L. T. 176 ; 100 J. P. 91 ; 62 
T. L. R. 156 ; 79 Sol. Jo. 988 ; 34 L. G. R. 
71. 

2269. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 

2269a. Notice to treat referring to “ land ” — 
Validity.] — Silcock Sons v. Grf.en, No. 

2268a, ante. 

2283. Add. Annotation : — Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478, 

2286a. Compensation for damage to land by sever- 
ance not included.] — Courtaulds, Ltd. v. 
City of London Corpn., [1926] 2 K. B. 606 ; 
96 L. J. K. B. 972 ; 136 L. T. 275 : 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 5.38, D. 0. 

2298. Add, citation [1^21] 1 Oh. 299. 

Add. Annotations ; — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 96 J. P. 103 ; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v, Pitt, [1932] 
2 K. B. 1. 


Sub-sect. 3. — Unemployment. 

See Public Works Facilities Act, 1930 (c. 50). 

2300a. Validity of order — Inclusion of name of 
owner of easement.] — By a conveyance made 
in 1932 appet. sold land to a purciiaser in fee 
simple subject to reservations in favour of 
himself & his grantees of certain rights to 
surface & underground water. Subsequently 
the local district council as water authority 


PART XV. SECT. 8, SUB-SECT. 6. 

■T. Amount of land — Amount 
ntetesary for conUmpUxted voorks ,] — 
Deft, corpn. Isened to pltf. notice of its 
intention to take the whole of her land 
for a certain public work, althoucrh it 
admitted that the area was larror than 
that actually required for the con- 
templated work. It also refused pltf. *8 
applloation for a permit to build on 
the land, on the ground of its intention 
to take same for the work : — Held : 
it had no power under Public Works 
Act, 1008. to take a lanrer area than 
it actually required for the public 
work,— Qi7i3a.AN v, Wklunoton 
OOBPN., [1989] N. Z. L. R. 491.— N.Z. 


fw. Time for valuation — Svcceesive 
declarations reUxting to different land .} — 
The local irovemment published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applts. respectiTely &; land belonging 
to other persons were required for 

S ublio purposes. Five months later 
Ae govt, published another declaration 
for the acqnisition of applts.* lands 
only : the declaration stated that the 
earlier declaration was thereby can- 
celled J7eZd .* having regard to Land 
Acquisition Act, 1894. s. 83 <1), the 
compensation should have been based 
upon the value of the land at tbe date 
of the publication of tbe later declara- 
tion . — ^ Sin V. Rangoon Ck)LLSCTOB 
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(1929), 56 L. K. Ind. App. 210.— IND. 

PART XV. SECT. 8, SUB-SECT. 7.— 0. 

■X. Land taken under iV innipeg 
Charter — Time for making claim .] — 
Defts.* claim was for coni 7 )ensatlon 
for their land injuriously affected by 
the exercise of the powers of the City 
under the Charter, & hod beeo expressly 
recognised by a bye-law of the council : 
— Held: the Charter bad, under the 
circumstances, no application to the 
claim of defts., & they bad all tbe time 
allowed them by the general law 
applicable to the case for making their 
claims.— Winnipeg Cokpn. v, Toronto 
General Trubtb Oorpn. (1911), 20 
Man. L. E. 546.— 0AM. 



CMW 08OO»->'a8 OO(. Enqush Empi^ 

acting O0t0»8ibly linger the Public Works 
Facilities Act, 1930 (c. 60), s. 2, made an 
order purporting to be a compulsory purchase 
order in the prescribed form authorising 
them to purchase a part of the land com- 
prised in the conveyance, there being inserted 
in the schedule to the order under the heading 
“ Owners or Reputed Owners ” not only the 
name of the purchaser under the conveyance 
but also the name of appct., A; under the 
heading ** Quantity, Description & Situation 
of the lands ” a full description of the land 
but no mention of appct. ’s easement over it ; 
& the council served upon appct. a notice 
of the making of the order purporting to be 
a notice in accordance with the Act & in the 
prescribed form, the schedule to which notice 
contained a full description of the lands but 
made no mention of the easement. Appct. 
gave notice of objections to the confirmation 
of the order by the Minister of Health, & by 
direction of the Minister a public local inquiry 
was held in regard to the matter before an 
officer of the Ministry, who stated that the 
objections raised points of law which could 
not be dealt with by him but must be con- 
side'red by the Minister. Having considered 
the objections & read Hie report of the 
officer, the Minister confirmed the order. 
Appct. thereupon made an application to the 
High Ct. under Sched, I,, Part III., para. 2, 

' of tlie Act that the order might be set aside 
on the grounds : (1) that the order was not 
within the powers of the Act, inasmuch as, 
though the Act authorised only the purchase 
of land, the order included the name of appct. 
who had merely an easement over the land 
A therefore purported to acquire what was 
not land ; (2) the property to be acquired 
was not sufficiently described in the order 
or the notice thereof, as no mention was made 
in them of appct. ’s easement ; &, further, 
that the notice of the order did not, pursuant 
to Sched. I., Part II., para. 3 (6), of the Act 
state the effect of the order,” because it 
did not bring home to the applicant what 
effect the order would have upon him or 
his property ; & (3) that the Minister did not 
before deciding whether or not the order 
should be confirmed give appct. an 
opportunity of corning before him & stating 
his legal ailments in support of the ob- 
jections : — Held : the application could not 
be supported on any of these grounds, & 
must therefore be refused . — He Simbon 


Digest Sitpplement. 

(J. W. B.), [X935] 3 K. B. 183 ; sub nom. 
SiMBON V. Ministsh OF Hkalth, 104 L. J. 

K. B. 330 ; 162 L. T. 372 ; 99 J. P. 167 ; 61 
T. L. B. 236 ; 79 Sol. Jo. 109 ; 33 L. D. B. 
75. 

2300b. Description of property — Omission of 

easement.] — Re Simeon (J. W. B.), No. 2300a, 
ante. 

2800c. Notice of order — Omission to state effect 
of order.] — Re Simeon (J. W. B.), No. 2300a, 
ante. 

2S00d. Confirmation of order by Minister — Appli- 
cant not heard on objection on point of law.] — 
Re Simeon (J. W. B.), No. 2300a, ante. 

2300e. Public inquiry — Appointment of technical 
assessor — Validity.] — Re Manchester City 
(Bingway Airport) Compulsory Purcjhase 
Order, 1934, No. 2300f, poat. 

2300f. Quashing order — Order ultra vires — No 
prejudice.] — ^(1 ) Under Public Works Facilities 
Act, 1930 (c. 60), Sched. I., Part III. (2), the 
High Ct. has power to quash a compulsory 
purchase order, ” if satisfied that the order 
is not within the powers of the Act or that 

, the interests of the appct. have been sub- 
stantially prejudiced by any requirement of 
this Act not having been complied with.” 
The provision that appct. must have been 
substantially prejudiced applies to both the 
above grounds of objection to an order. 
Accordingly, if an order is not within the 
powers of the Act, by reason of the Minister 
having failed to act judicially in some 
particular or for some other cause, the order 
will not be quashed, unless it is also shown 
that the interests of appct. have been pre- 
judiced thereby. (2) Held : further, on the 
facts, a tentative approval of a scheme con- 
templated as a result of the order, expressed 
in a letter written by the Minister to the 
promoters of the scheme, did not prevent 
the Minister from bringinp? a judicial mind to 
bear on the matters in issue, & the public 
local inquiry, which under the Act the 
Minister is bound to hold before confirming 
the order, was not invalidated by the appoint- 
ment of a technical assessor to sit with the 
inspector who held the inquiry. — Re Man- 
chester City (Ringway Airport) Com- 
pulsory Purchase Order, 1934 (1936), 153 

L. T. 219 ; 99 J, P. 319 ; 79 Sol. Jo. 503 ; 
33 L. G. R. 314. 

Annotation : — Oenerally , Reid. Horn r. Minister pf Health, 
[1936] 2 All E. K. 1299. 


COMPTROLLER. 

See Patents; Trade Marks. 


CONDONATION. 

See Husband and Wife 
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CONFLICT OF LAWS. 


Part I. — Principles of Jurisdiction 


1. Add* Annotation : — Retd. Whitney v. 1. R. 
Oomrs. (1925), 42 T. L. R. 68. 

6. Add* Annolaiion : — FoUd. Re Visser, HoUaml 
V. Drukker, [1928] Oh. 877. 

6a. ^.]‘ — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State . ^ — Re Visser, Queen 
OP Holland v. Drukker, [1928] 1 Oh. 877 ; 

97 L. J. Oh. 488 ; 139 L. T. 668 ; 44 T. L. R. 

692 ; 72 Sol. Jo. 518. 

8. ,] — The Spanish Govt, declared 

deft, the ex-King of Spain, to he a traitor, & 
decreed that all his property & grounds of 
action should be seized for the benefit of the 
State, & that all bankers in Spain having in 
deposit any such property should make 
delivery thereof oo the Spanish Treasury. 
Certain securities, the private property of 
(left, had been depositea at the W. Bank in 
^ndon to the orcier of pltfs. a Spanish bank 
in Spain, as deft.’s agents. Both pltfs. & 
deft, claimed the delivery up of these 
securities & the W. Bank interpleaded : — Held : 
as pltfs. claimed no personal title to the 
securities, were not asserting their contractual 
rights as they originally existed but those 
rights as altered by the above decrees, upf>n 
which they must rely, & as, in substano*: . t ney 
were not asserting their own right at all, but 
that of the Spanish State, a judgment in i 17a. 
their favour would involve the execution of 
a foreign penal law. Therefore pltfs.’ claim 
failed. — ^Banco de Vizcaya v. Don Alfonso 
DB Borbon y Austria, [1936] I K. B. 140 ; 

104 L. J. K. B. 46 ; 151 L. T. 499 ; 50 T. h. II. 

284 ; 78 Sol. Jo. 224. 

11. Add, Annotation : — Refd. Kramer v. A.-G., 

[1923] A. 0. 628. 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
V. A.-G. (1922), 92 L. J. Oh. 1. 

After this case add “ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 

49a et seq.j ante. 


Add, Citation .*—2 T. L. R. 116, D. 0. 

Add. Amiotation : — Consd. Foster v, Driscoll, 
Linds/iy v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

Add, Annotatioyis : — As to {1) Consd. Bank of 
Ethiopia v. National Bank of Egypt cSc 
Liguori, [1937] 3 All F. II. 8; Tlu^ Avant- 
za/ii M(‘ruli, [1938] 3 All E. 11. 333. Refd. 
'rile Jupiter (1921), 93 L. .1. 1^. 156 ; HuSwSian 
(/oiriiiiereial A hiduslrial Bank v. Comptoir 
l)’Ese(nni)te l)e Mulliouse (1924), 93 L. J. 
Iv. B. 1698 ; Banco de Bilbao v. Hoy, [1938] 
2 All E. K. 253 ; Haile Scdassie v. (-able & 
Wireless, Ltd., |193S] 3 All E. U. 384. As 
to (2) Folld. White, (’hild Beiu^y v. Sim- 
mons ; Whit(% Child A Beaey v. Eagle Star 
A Ihitisli Dominions Insee. (1922), 127 

L. 'L\ 571. Refd. t\*riton Tc^xtile Asso(;n. 
V. Krassin (1921), 38 T. L. 11. 259 ; Banquo 
Intcirnationale De Commerce Do Pc^trograd 
V. Goukassow (1924), 40 T. li. II. 837 ; Hazard 
Jiros. A Co. V. Midland Bank, Ltd. (1932), 
49 T. L. II. 94. As to (3) Consd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. Generally, 
Refd. Musmann v. Engel ke- (1927), 43 T. L. 11. 
685 ; lie llnsaian Bank for Foreign Trade, 
I 1933] Ch. 745; (■omparda Na-viera Vascun- 
gada r. Cristina S.S., [1937] 4 All E. B. 313. 

.] — Pltfs. were an English 

limited co. of engineers A merchants. Part 
of its business was transacted in Russia, A 
for the purpose of that business pltfs., through 
their London bankei's, d(i posited moneys A 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
I’AzolT-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
sfdves against loss or damage to the insured 
property “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. . . 

No claim was to attach under the policy 
{inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 


13. 

14. 

17. 


PART L SECT. 1. 

2 ill. .1 — ^A husband obtained 

decree of divorce against his wife in an 
undefended action in Scotland. There- 
fore, while he was resident in England, 
his former wife brought an action 
against him in Scotland for reduction 
of the decree, on {inter alia) the ground 
that the ct. had had no jurisdiction to 
entertain the action of divorce, the 
husband being domiciled in England. 
At a proof it was established that, in 
the divorce proceedings, the husband 
had deliberately misled the ct. as to 
his domicile, & had thereby procured 
the decree of divorce : — Held : even 
though the decree of divorce was one 
the ct. had had no jurifNiiction to grant 
& which bad been obtained only 
throng the husband's false evidence, 
yet the ot. oonld not competently 
entertain the action to reduce that 
decree, the defender not being 
personally subject to its Jurisdiction ; 
action dismissed. — Aotm* v. Aqutt, 
[19S61 sToTsse.— aooT. 


h 1. .) — A foreign 8nl)jeot 

comes within the piirvlow of all Acts 
in force in British India, if he choosers 
to come into the country, unl(3S8 such 
Act bpooially exempts him. Ignorance 
of law enforceable In Brltisli India 
might bo pleaded in mitigation of 
sentence but affords him no sort of 
privilege or immunity. — Jitknduanatii 
Ghosh v. Chief SKoiiKTAKy to Bengal 
Govt. ( 1932), I. L. 11. CO Oal. 364.— 
IND. 

8b. Tort committed within juris- 
diction — By party resident outside ,] — 
An action founded on tort committed 
within the Jurisdiction by a party 
resident outside the Jurisdiction may 
be tried by an Ontario ct. — A .ndehson 
V. Thojuas, [1935] 3 D. L. R. 280.— 
CAN. 

gc. — ~ A Judge of the cir- 

cuit ct. has no Juiisdlction to try an 
action for tort where deft, does not 
ordinarily reside or carry on any pro- 
fession, busing or occupation in 
any of the Irish Free 8tato. — 
Gallsk V. Leb, [1936] I, R. U2. — IR. 
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se. Proceedings in tort againet foreign 
executors— One executor ternporaHly re- 
sident in jurisdiction.] — In an action 
of damages for personal Injuries arising 
out of a motor oar aooldent In ScotlaiKl, 
pursuers sought {inter alia) to establish 
that the accident was due to the 
fault of the driver of tlie car in which 
they were travelling, who had died as 
a result of the accident, A they culled 
his exors. as defenders. Deoeasod was 
a domiciled Engllsiiman, his exeoutrv 
estate was wholly situated in England, 
Sc the exors., two In number, were 
domiciled & resident there. Personal 
service of the summons was made upon 
one of the exors. In his executorial 
capacity, while he was temporarily 
in Scotland. Both exors. having lodged 
defen(M^ to the action, A having 
pleaded that they were not subject to 
the jurisdiction or the Ot, of SessioD ; — 
Held : jurisdiction had not been 
established against the exon., in respect 
that only one of them had been 
personally cited In Scotland.->-DALZi]BL 
t). (^OULTHOHST'S EXORS., (1984) 8. O. 
564.— SCOT. 
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perty is situated.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Oommerce was occupied by soldiers 8c sailors 
of the Bed Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank 8c everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, 8c the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 


was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt, as the de facto Govt, of Russia, 8c was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ”... for confiscation or destruc- 
tion by the Govt, of the country in which the 
property is situated.” — ^White, Child 8c 
Bbnby, Ltd. v Simmons, White, Child 8c 
Bbnby, Ltd. v. Eagle Star 8r British 
Dominions Insurance Co. (1922), 127 L. T. 
671 ; 38 T. L. R. 016, C. A. 

Annotations EeM. Bank of Ethiopia v. National Bank of 
Earypt & Ligmorl, [1937] 3 All E. R. 8 ; Banco de Bilbao v. 
Roy. [19381 2 All E. R. 263. 


Part M.- 

19. Add, Annotniiona : — As to (2) Refd. Fleming 
V. Homiman (1928), 138 L. T. 669. As to 
(Sy Consd. Ramsay v, Liverpool Royal In- 
firmary, [1930] A. C. 688 ; A.-G. v. Yule 8c 
Mercantile Bank of India (1931), 146 L. T. 

‘ 9. Refd. Re Annesley, Davidson v, Annesley, 
[1926] Oh. 692 ; Boldrini v, Boldrini & 

, Martini, [1932] P. 9 ; Abraham v, A.-G., 
[1934] P. 17 ; Gulbenkian v. Gulbenkian, 
[1937] 4 All E. R. 618; 1. R. Comrs. v, 
Cohen (1937), 21 Tax Cas. 301. As to 
(4) Consd. Re Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 259. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. 0. 444. 

22. Add, Annotation: — As to (2) Apld. Bryce v, 
Bryce (1932), 49 T. L. R. 177. 

82. Add, Annotation : — As to {\) Consd. Boldrini 
V, Boldrini 8c Martini, [1932] P. 9. 

34. Add, Annotatiom : — As to (1) Refd. I. R. 
Comrs. V, Cohen (1937), 21 Tax Cas. 301. 
As to (3) Refd. Ramsay v, Liverpool Royal 
Infirmary, [1930] A. C. 688. 

86. Add. Annotations: — As to (1) Refd. A.-G. v. 
Yule 8c Mercantile Bank of India (1931), 
145 h. T. 9 ; Abraham v. A.-G., [1934] P. 17 ; 
I. R. Comrs. v, Cohen (1937), 21 Tax Cas. 301. 
Generally, Refd. A.-G. for Alberta v. Cook, 
[1920] A. C. 444 ; Be Askew, Marjoribanks 
V. Askew, [1930] 2 Ch. 269 ; Ramsay v, 
Liverpool Royal Infirmary, [1930] A. C. 688 ; 
Boldrini v. Boldrini & Martini, [1932] P. 9. 
ROfd. Herd v. Herd, [1936] 2 All E. R. 1510. 

87. Add, Annotation : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


-Domicil. 

88. Add, Annotations : — Otnsd. Ramsay v, Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; Peal 
V. Peal (1930), 143 L. T. 768 ; A.-Q. v. Yule 
8c Mercantile Bank of India (1931), 146 L. T. 
9. Refd. Rudd r. Rudd, [1924] P. 72; 
Ross V. Ross, [1930] A. C. 1 ; Boldrini v. 
Boldrini 8c Martini, [1932] P. 9 ; Herd v. 
Herd, [1936] 2 All E. R. 1516 ; Gulbenkian v. 
Gulbenkian, [1937] 4 All E. R. 618 ; I. R. 
Comrs. V, Cohen (1937), 21 Tax Cas. 301. 

40. Add. Annotation : — As to (2) Refd. Boldrin^ 
V. Boldrini 8c Martini, [1932] P. 9. 

44. Add. Annotation : — Retd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

46. Add. Annotation: — As to (1) Refd. Gulben- 
kian V, Gulbenkian, [1937] 4 All E. R. 618. 

48a. .] — Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that coimtry, 
as permanently residing there, he re-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired. — Fleming v. Hoeniman (1928), 
138 L. T. 609 ; 44 T. L. R, 316. 

60. Add. Annotation : — As to (6) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 

61. Add. Annotations: — As to (2) Apld. Bryce v. 
Bryce (1932), 49 T. L. R. 177. Refd. Rudd 
V. Rudd, [1924] P. 72. 


PART 11. SECT. 1. 

•Q. Person settled in province.] — For 
purposes of divorce the domicil of a 
person settled in one of the provinces 
of Canada is that particular province 
though the Dominion Parliament has 
lefdslative power to dissolve the tpar* 
rlaare. — A.-G. ron Alberta tj. Cook. 
[19261 A. C. 444 : 96 L. J. P. C. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

40 Ui. .] — Where a person 

whose domicil of origin was outside of 
the United States & who has acquired a 
domicil of ohoioe in ono of the states 
thereof, resides temporarily In another 
country with the intention of returning 
to some place in the United States, 


though not necessarily to the state in 
which he formerly lived, he does not 
revert to his domicil of origin, even 
with respect to divorce. — Nemon v. 
Nelson, [19251 3 D. L. R 22 ; [19251 
2 W. W, R, 1.— CAN, 

40 Iv. .1 — R, V, Mileha 

SINOH (1931), 44 B. C. R. 278 ; 56 
Can. 0. 0. 211.— CAN. 


PART II. SECT. S, SUB-SECT. I.— A. 

61 U. .) — A domlotl of 

ori^n differs from a domloii of ohoioe 
mainly in this, that itsoharaotor is more 
enduring, its hold stronger & less easily 
shaken off. Such a domicil oontinnee 
unless It is shown with perfect oleamess 
Sc satisfaction that there was a fixed 

24 


Sc settled purpose to acquire a new 
domicil. This onus is a heavy one, Sc 
is upon those who assert a change of 
domicil.— Rc Murray’s Eotatk, [19211 
3 W. W. R. 874 ; 31 Man. L. R. 362.— 
CAN. 

61 iii. .1 — A domicil of 

origin is not easily shaken off. Mere 
absence from home, roving & wander- 
ing, however long pursued, are not in 
themselves sufficient to effect a chaoge : 
to do 80 there fimst be a fixed Sc settled 
purpose to abandon tbo domicil of 
ori|^ Sc to settle in the country of 
ohoioe. — Barry v. J amks (1921 ), Times, 
Apr. 29; [1921] S W. W. R. 182.-- 
S. AF. 


61 Iv. .1 — Taylor r. Taylor 

(1928), Q. R. 45 K. B. 164.— CAN. 



VoL XL— Oonfliot of Laws* Cases 62a-68c< 


52a. .] — (1) In questionfl of domicil, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per ae paramount in importance ; 
but the relative Importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that testator intended qtuitenus in ilia cxtiere 
patriam, 

(3) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
domicil is not sufficient without the factum 
of return. — Drevon v, Drevon (1804), 4 
New Rep. 316 ; 34 L. J. Ch. 129 ; 10 L. T. 
730 ; 10 Jur. N. 8. 717 ; 12 W. R. 946. 

AnnoUxtion : — An to (1) Consd. Doucet «. Oeoffheffan (1878). 

9 Ch. D. 441. 

53a. .]~-Horn V. Horn (1929), 142 L. T. 93; 

previous proceedingst sub nom, H. v. H., [1928] 
P. 206. 

54. Add. Annotation .’—As to (3) Refd. Gulben- 
kian v. Gulbenkian, [1937J 4 All E. R. 618. 

54a. Alter revival of domicil on abandon- 

ment of domicil of choice.] — Fleming v. 
Horniman, No. 48a, arUe. 

55a. .] — Rudd v. Rudd, No. 903a, post, 

58a, Life to be considered as a whole].— A.-G. v. 
Yule & Mercantile Bank op India, No. 
155a, post, 

59. Add, Annotations : — As to (2) Distd. Ross 
Ross V. Waterfield (1929), 46 T. L. R. (^l. 
Refd. Be Annesley, Davidson v, Annesley, ' 
[1926] Ch. 692. 

64a. .] — Drevon v. Drevon, No. 52a., ante, 

65a. Effect of deportation order.] — Vbith v, 

Vbith (1929), 73 Sol. Jo. 235. 

66. Add, Annotation : — Foild. Re Cunnington, 
HeaUng v. Webb. [1924] 1 Ch. 68. 

67. Add, Annotations : — Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 
Refd. Fleming v, Horniman (1928), 138 
L. T. 669. 

67a. .] — Drevon v, Drevon, No. 52a, ante. 

68. Add. Annotations : — As to {I ) Consd. Ramsay 
V, Liverpool Royal Infirmary, [1930] A. C. 
588; Peal v. Peal (1930), 143 L. T. 768. 
Refd. Rudd v, Rudd, [1924] P. 72. Generally, 
Refd. Ross v. Ross, [1930] A. C. 1. 

68a. .] — Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, &. in 1902 
they went to Quebec where ho carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England. In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 


on munitions till Sept. 1018, when he stayed 
a certain time in Great Britain & in 1018 
lecuaed a house in London. In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings ho was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after those proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate ^ referred to it as his 
home in a letter written to reap, in Nov. 1922. 
Since 1920, however, he had made statements 
in documents & verbally that ho intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend ; — 
Held : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must bo examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 
<fe be carried into effect by conduct & action 
consistent witli the declared intention. — 
Ross V. Ellison (or Ross), [1930] A. C. 1, 
H. L. ; 96 L. J. P. 0. 163 ; 141 L. T. 060, H. L. 

AtinotcUions : — Refd. A.-Q. r. Yule & Meroantllo Bank of 
India (1931), U5 L. T. 9 ; I. R, OomrH. v. CoUon (1937), 
21 Tax Cos. 301. 

68b. .] — On an issue ae to domicil the 

declarations of a living person as to his 
intention of acquiring a domicil of choice 
are not subject to the usual common law 
rule which excludes evidence of statements 
of intention unless they are against the 
interest of the party making tliem. The 
declarations in question are to be duly 
weighed along with tlie rest of the evidence 
on the issue, although they have been pro- 
perly described as being, unless they are 
accompanied by acts, the “ lowest species 
of evidence, especially when encountered by 
conflicting declarations ” of another party. 
— Bryce v. Bryce, [1933] P. 83 ; 102 
L. J. P. 1 ; 148 L. T. 351 ; 49 T. L. R. 177 ; 
77 Sol. Jo. 49. 

68c. .] — Testator, who died in 1935, 

declared by his will, which was in English 
form : “I have not relinquished & do not 
intend to relinquish my English domicil.” 
Testator’s domicil of origin was England, 
where he was bom, but in 1897 he moved with 
his parents to Scotland, where his father had 
bought certain property. Testator’s father 
continued to live in Scotland until his death 
in 1905, when by his will, which was in English 
form, his residuary estate, including the 
property in Scotland & other property in 
England, passed to testator. With the 


PART II. SECT. 8, SUB-SECT. 1.— B. 

80 Hi. .J — Qbothkop r. Gbotb- 

KOP. [1922] N. Z. L. R. l.—N.Z. 

60 Iv. .J — Habxub V . Harris 

(Saak.), [1929] 2 D. L. R. 546.— CAN. 

60 V. .) — The intention neoea- 

sary to oonatitate a domioilo of choice 
excludes all contemplation of any event 


on the ocourrence of which the 
residence would cease. 

The domicile of origin of a man 
found not to have been abandoned at 
the time of his marriage, despite the 
facts that be had actually resided 8c 
been employed in a certain State in 
the U.S.A. for over a year & a half; 
that while there had sent for his 
flano6e to Join him ; that he had 
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married her there 8c had become a 
naturalised American citlxeu. — Johm- 
SON V. Johnson, [1931] A. D. 301. — 

8. AF. 
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87 il. .] — Orosbt V . Thom- 

son (N. B.), [1926] 4 D. L. U. . 6.— 
CAN. 
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exception of brief vi«ita to England & an 
occasional trip abroad, testator lived in 
Scotland from 1897 until his death. He 
had a great love for his property in Scotland 
& was anxious that after his death it should 
remain in his family & not be sold. At his 
own request testator was buried in Scotland. 
The exors. of the will took out a summons to 
determine {inter alia) whether testator was at 
the time of his death domiciled in England or 
in Scotland ; — Held : as all the evidence 
showed that the testator’s residence was in 
Scotland & that he intended that such 
residence should be permanent, the testator 
was domiciled in Scotland at the time of his 
death.— jRe Liddbll-Gbaingbr’s Wnx 
Trusts, Dormer V. Liddbll-Graingbr, [1936] 

3 AU E. B. 173 ; 63 T. L. B. 12 ; 80 Sol. Jo. 
836. 

68d. Declarations as to Intention — Purpose Sc cir- 
cumstances must be considered.] — Boss 
V, Ellison (or Boss), No. 68a, ante, 

69. Add, Annotations : — As to (I ) Expld. Re Boss, 
Boss v. Waterfleld (1929), 46 T. L. B. 61. 
Retd. Re Annesley, Davidson v. Annesley, 
[1926] Oh. 692. 

79a. .] — Besp. was born in England in 1860, 

bis domicile of origin being English, He 
went to Australia in 1878 & remained there 
, continuously till 1910. In 1911 he retired 
from business on medical advice <fe, after a 
trip round tlie word, came to England with 
his wife, an Australian, & daughter. He 
never spent an entii'e year in England (apart 
from thv^ war years) from 1911 to 1931, & 
during that time visited many parts of tln^ 
world. In 1922 he had the intention of 
livirjg permanently in England, but it was 
stated that later he was eager to preserve an 
Australian domicle expressed the intention 
of returning to Australia when Ids healtli 
permitted. Besju had no fixed permanent 
residtmce in the United Kingdom but lived 
for some time with a brotlier as a guest, Si 
later in a furnished flat on a monthly tenancy. 
He had a large amount of furniture effects 
stoj’cd in Austi’alia & had reserved a plot for 
himself A his wife in an Australian cemetery. 
The wliole of his commercial interests were 
in Australia A he owned no investments out- 
side Australia. On appeal by resp. against a 
decision of the Comrs. of Inland Bevenue 
under r. 2 {a) of Case IV. r. 3 (a) of Case V. 
of Sched. D of 1918 Act, that they were not 
satislied that he w'as not domiciled in the 
United Kingdom for the years 1931-32 & 
1932-33, the Special Comrs. decided that he 
liad adopted a domicile of choice in Australia 
before his retiiement from business in 1911 
Si that he had not abandoned it : — Held : 
the evidence was not sufficient to displace 
resp.’s English domicile of origin. — Inland 
BE^^5NUE Comrs. v, Cohen (1937), 21 Tax 
Gas. 301. 

80a. .] — ^A.-G. V. Yulb & Mbboantile Bane 

OF India, No. 155a, post, 

84. Add. Annotation : — Refd. Bamsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688. 


S4a. Although subject to Aliens Order. 

— In a husband’s suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. The husband was 
a waiter of Italian nationality & was regis- 
tered as an alien in England, & as such was 
subject to the restrictions Sc liabilities by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Aliens Order, 1920 Held : (1) the pro- 
visions of the Act of 1914 & the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice. — 
Boldrini V, Boldrini & Martini, [1932] P. 
9 ; 101 L. J. P. 4 ; 146 L. T. 121 ; 48 
T. L. B. 94 ; 75 Sol. Jo. 868, C. A. 


gga, .j — It being settled that a change 

of domicil must be made animo et facto, the 
animus may be inferred by the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be taken into account ; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domicil of origin was Scottish, & he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death ; — Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lav on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged. — 
Bowib or Bamsay v. Liverpool Royal 
Infirmary, [1930] A. C. 688 ; 99 L. J. P. C. 
134 ; 143 L. T. 388 ; 46 T. L. R. 465, H. L. 

Jnnotations .— ReM. ^ Re blddoll-Grainjfor’a Will Trustfl. 

Dormor u. TjiddoU-ijraintfer, fl93bj 3 All E. li. 173 , I. R* 

Omirs. V. Cohen (1937), 21 Tax Oas. 301. 


100a. .] — Besp., a domiciled English- 

man, was an officer in the Indian Amy, & 
consequently, although his true matrimonial 
& conjugfiJ home had been in England, he 
was temporarUy resident in India when a 
petition for judicial separation was served 
upon Rim : — Held : without decidh^ whether 
resp.’s English domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.’s temporary residence in India was 
independent of his personal volition, but was 
determined by his superipr officers, he bad a 
sufficient matrimonial residence in this 
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97 i. NavcU service.] — Thera te 


no role of law that h sailor in the 
AuRtrailan Navy oannot. while on 
•ervios in Australia, acquire a doxniollc 
of oholoe in one of the Australian States. 
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— SoEULOEnB V. SOHACHB & STREBTER 
(1931), 81 8. R. N. S. W. 633 ; 48 

k. a w. w. N. tso.— Aua 
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oountry to give jurisdiction to the ct. — Ward 
V* Ward (1928), 39 T, L. B. 440. 

104. Add, Annotations : — As to (1) Expld. Graham 
V, Graham, [1923] P. 81. Retd. Eustace v, 
Eustace, [1924] P. 45. 

112. Add. Annotation: — Gonsd. Re Ross, Boss v. 
Waterfield (1929), 46 T. L. B. 61. 

118. Add. Annotation : — Reid. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 269. 

114. Add. Annotations: — As to (2) Gonsd. & Ezpld. 
Re Ross, Ross v. Waterfield (1929), 46 
T. Xi. B. 61. Gonsd. Re Askew, Marjoribanks 
V. Askew, [1930] 2 Ch. 269. 

116. Add, AnnotcUiora : — Reid. Rudd v, Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A. 0. 877 ; Re Annesley , Davidson v. Annesley, 
[1926] Oh. 692 ; Re i^ss, Ross v. Waterfield 
(1929), 46 T. L. R. 61. Gonsd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Oh. 269. 

12Qa. Health ol wile.] — Deceased was born in 
Germany of German parents in 1862. His 
father had a lar^ interest in a starch & sugar 
manufacturing ousiness in Germany, & his 
son was brougliv Up in that business. In 
1877 deceased married a German lady & had 
two sons who were both bom in Germany. 
In 1879 he came to England where he resided 
at various places until 1884, when he applied 
for & obtained naturalisation as a British 
subject under the Aliens Act, 1870. In his 
memorial he stated that he intended to con- 
tinue to reside permanently within the 
United Kingdom of Great Britain &> Ireland 
So had no intention of permanently leaving 
the United Kingdom. Having di/or^ed his 
wife he married in 1886 in England his 
second wife, a lady of English birth, & Itvod 
with his wife & children for two years in 
England. He then returned to Germany for 
two years & was there engaged on business 
connected with his father’s firm. His wife 
having become an invalid, he took a house 


for her in Hampstead, So in it she died in 
1906. In 1901 the father of the deceased, 
who had been the head of the firm at Ciistrin, 
died So was succeeded in the management of 
the business by the deceased, who paid 
frequent visits to Germany lasting for con- 
siderable periods, in attendance at meetings 
of the board, So made the old family house 
his residence when at Ciistrin on business. 
On the death of his mother in 1908 at Neuwied 
he used her house as a second residence when 
in Germany. Deceased died in 1916 at his 
house in Hampstead which he had en- 
deavoured to dispose of, though without 
success t — Held : the true inference to be 
drawn from the circumstances under which 
the house in Hampstead was taken So main- 
tained by the deceased was that it was an 
emergency measure dictated by the con- 
dition of his wife So not one which should be 
held to indicate an intention to establish 
a family home So thus to adopt a new domicile 
in this country. The evidence was wholly 
insufficient to establish the abandonment by 
the deceased of his German domicile. 

Per Lord Atkin : It is not the law either 
that a change of domicile is a condition of 
naturalisation, or that naturalisation involves 
necessarily a change of domicile. — Wahl v. 
A.-G. (1932), 147 L. T. 382, H. L. 

128. Add. CiteUion : — 4 Notes of Oases, 698, n. 

184. Add. Annotation : — Refd. Re Askew, Marjori- 
banks V. Askew, [1930] 2 Oh. 259. 

142. Add. Annotations : — A« to (2) Refd. A.-G. for 
Alberta v. Oook, [1926] A. 0. 444; H. v. H., 
[1928] P. 206. 

146. Add. Annotation: — Gonsd. Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692. 

147. Add. Annotations: — ^Refd. Bryce v. Bryce, 
[1933] P. 83; I. K. Oomrs. r. Cohen (1937), 
21 Tax Oas. 301. 

160. Add. Citation : — 3 Macq. 852. 
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1 1 6 iv. . ] — Application 

of maxim vbi uxor, vbi domus applied. 
— Hnja is. Hills (1933), N. L. R. 84.— 

8. AF. 


116 V, .1 — In a suit by a 

wife for dissolution of maniafre on the 
^und of desertion, reap, entered an 
appearance under protest Sc disputed 
the lurisdlotion of the ot. on the 
ground that the p^les were not 
aomiolled in New South Wales. It 
appeared that about the end of 1936 
reap, whose domicile of origin was in 
Victoria, applied for, & was appointed 
to, a permanent position in the New 
South Wales Postal Department of the 
Commonwealth Publlo Sendee. In 
1929 he married in New South Wales ; 
subsequently be took 8c furnished a 
houM in this State, Sc in 1931 was 
resident in the house with his wife Sc 
Child at the time of his alleged desertion. 
Prior to 1933 r^p., whilst a minor 
Sc after coming of age, had been em- 
^oyed Sc had resided in New South 
Wales : — ROd : at the time of the 
alleged desertion reep. was domicUed 
ih New South Wales. Sc that at the 
time of the institution ol the suit 
petitioner Was domiciled. Sc had been 
domiciled for three years & ^wards, 
in this State. — Pbbeins v. pbrkins 
(1934), 61 N. S. W. W. N. 175.— AUS. 


PART It. SECT. 3, SUB-SECT. 2.— 
B. (e). 

120 i. OenercU rule .] — The fact that a 

S erson has taken up residence In Now 
outh Wales solely for reasons of 
health does not prevent the acquisition 
by him of a domioile of choice in this 
State ; for, if the residenoe was taken 
up with the intention of residing 
permanently or indefinitely, he thereby 
acquired a domicile in tb s State. — 
Brown v. Brown (1933), 50 N. S. 
W. W. N. 83.— AUS. 

PART IL SECT. 3, SUB-SECT. 2. - 
B (f). 

133 II. .1 — When a person 

voluntarily accepts employment, the 
duties of which necessarily require 
residence in another country Sc there 
is no stipulated period of service, & he 
proceeds to that country# the law 
presumes an intention conjnstent with 
his duty Sc holds his domioil to be In 
the country to which he goes, even 
though he has real property, but 
provided he has ho residence in his 
domicil of origin. — Rubsmx v. Rus- 
sell, 11935) S. A. S. R. 85.— AUS. 

198 ili. The fact that pltf. 

was employed bv the C. P. R. as a 
constable Sc might be ordered by his 
superiors to move from the prOTinoe 
held not td be a reason for bolding that 
he bad Hot acquired a domicUe of choice 
In Saskatchewan where he bad resided 
ever since he had asked to be tians- 
ferred there. Pltf. bad no eontiaot of 
service So could leave the co.’s service 
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if ho should not wish to move in oom- 

£ llanoe with its orders. — Lowry v. 
OWKY, [1UH61 2 W. W. R. 217.— CAN. 

PART 11. SECT. 8, SUB-SECT. 2.— 
B. (j). 

146 i. Bouse or apartments rented in 
another country— t' amity estate- kept up.] 
— Deft., whose domicil of origin was 
Scottish Ite who held a Scottwh title 
& owned large landed estates in 
Scotland, left Scotland in 1895 for 
CJanoda, Sc carried bn business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year, in order to supervlHe 
his financial interests, which were in 
America, Sc to avoid British inoomo 
tax. He retained his Scottish estates. 
Sc resided on them dnrlDg some part 
of each year. In correspondence with 
his wife, who lived in London, he 
referred to the family roHldenoe on his 
Scottish estates 6^ “ home.** Sc la an 
affidavit signed by him In 1020 ho 
described himself as a domiciled 
Scoteman ; — Held : deft, had failed 
to prove an intention to abandon bis 
Boottish domicil & to acquire a domicil 
of oholoe In Amerlca.“-^Ross v. Ross, 
[1920) 8. C. 1039.— SCOT, 

■r. Residence in country of origin 
retained — Residence in another country 
— Connections with country of origin 
continued.} — Re Murray *B Estate, 
[19211 3 W. W. R. 874 ; 31 Man. L. R. 
863.— CAN. 

•t. .1 — Donald v. 

Donald, [1922] N. 2, L. R. 237.— N.Z. 
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154. Add. Annoiationa : — Consd. Abraham v. A.-G., 

[1934] P. 17. Reid. A.-G. v. Yule & Mer- 
cantile Bank of India (1931), 145 L. T. 9. 

155a. Material consideration.] — D.. who was 

bom in Edinburgh in 1868, went out to 
Calcutta, India, in 1876 & worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, m firing his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England &> married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had boi^ht a house. In 1903 a 
child was bom. From Jan. 1912 to Nov. 

1916, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her < 
daughter after two months. In 1917 D. . 
followed his wife home, & until his death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 

1924, & 1925. In his will dated June 28, 1 
' 1922, he made a declaration of Indian domi- 
cile. On his death, the Cro^vn, on the groimd 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, he had acquired a domicile of 
choice in India & lost his domicile of origin : — 

Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, & the declaration in his will 
did not decide the point, but where his wife 
& children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicile, 

& it could not bo inferred from the fact of 
residence that domicile resulted. On the 
facte there was no clear evidence, as was 
necessary, of any manifest concluded 
intention of change of domicile to overcome 
the domicile of ori^. Therefore the onus 
of proof of a domicile of choice was not dis- 
charged, & D. died domiciled in the United 
Kingdom. — A.-G. v. Yule & Mebcantilb 
Bank of India (1931 )i 146 L. T. 9, 0. A. 

AnnokUiona : — Consd. Abraham v, A.-Q., ri934] P. 17. 

Raid. Boldrlul V. Boldrini & Martini, [1932J P. 9 ; I. R. 

ComrB. 15. Cohen (1937), 21 Tax Cas. 301. 

169a. Declaration of change of domicil.] — 

A.-G. V. YtJLB & Mercantile Bank op 
India, No. 156a, anta . 

173a. — A husband & wife, both born in 

England of English parents, were married 
in England in 1906, where they resided 
together until in 1923 the husband left his 
wife & went to the United States of America. 

The husband corresponded regularly with his 
wife & sent her money until 1932, when she 
discovered that he was living with another 
woman as his wife. In reply to an inquiry the 191 • 
husband wrote that he h^ no thought of 
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returning to England. The wife petitioned 
for divorce in England, alleging that she & 
her husband were domiciled m England. 
The husband did not enter an appearance. 
At the adjourned hearing, when the King’s 
Proctor had entered an appearance in the 
suit to argue the question of domicil & of the 
ct.’s jurisdiction to grant a decree of divorce, 
a certificate from the U.S. Department of 
Labour was put in, to the effect that the 
husband was naturalised in New York in 
1930. By the law in the United States of 
Ameiica, the husband in order to have 
obtained such a certificate must have declared 
on oath at least two years before his admission 
as a citizen of the United States that it was 
bona fide his intention to become a citizen 
& to renounce for ever allegiance to the state 
of which he might at the time be a citizen. 
He must also have stated in writing his 
intention to reside permanently within the 
United States : — Held : (1) at the time when 
the petition was filed, the husband was 
domiciled in the United States of America, 
& had lost his domicil in England ; (2 ) there 
was no jurisdiction in the ct. in England to 
grant a decree of divorce. — Herd v. Herd, 
[1936] P. 205 ; [1936] 2 All E. R. 1616 ; 105 
L. J. P. 108 ; 165 L. T. 365 ; 52 T. L. R. 
709 ; 80 Sol. Jo. 837. 

76a. Declaration in application — Evidence of 
intention.] — Resp. in a divorce suit was an 
Armenian by birth, a subject of thl3 Ottoman 
Empire, but left 'IMrkey for England at the 
age of three months. In 1902, his father, 
in an application for naturalisation, stated in 
a statutory declaration that he intended to 
reside permanently in the United Kingdom. 
The father, who was still alive, & living in 
Paris, was not called to ^ve evidence, having 
refused to have anything to do with the 
divorce proceedings. Resp. received an 
English education from 1906 onwards, & 
led a life which alternated between London 
& places of interest & amusement on the 
continent. He had become a naturalised 
Persian subject & a commercial attach^ to 
the Iranian Legation in London. It was 
found as a fact that his father had not formed 
any intention to reside permanently in Paris 
before the resp. came of age. Resp. had 
attained forty years of age, living for the 
most pai’t in England, a member of one 
English social club & of several English 
sporting clubs, but wholly dependent upon 
his father. He had on one occasion success- 
fully resisted the efforts of his father to make 
him reside in Paris ; — Held : (1) the evidence 
established that resp. had acquired a domicil 
of choice in Er^land ; (2) resp.’s father had 
acquired a domicil of choice in England which 
he had never abandoned until after his son 
had attained his majority. The last domicil 
which resp. had received as a dependent 
person not having been changed by his own 
act, his domicil was clearly English ; (3) the 
statutory declaration of 1902 was admissible 
in evidence to show that resp.’s father then 
intended to acquire an English domicil. — 
GxnLBBNKiAN V. Gulbenkian, [1937] 4 All 
E. R. 618 ; 168 L. T. 46 ; 64 T. L. R. 241 ; 
81 Sol. Jo. 1003. 

Add. Annotaium : — Consd. Be Boss, Boss v. 
Waterfield (1929), 46 T. L. B. 61. 
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192, Add. Annotation : — Refd. Fleming v, Horni- 
man (1928)» 138 L. T. 660. 

214. Add. Annoiaiiona : — Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0, 641, Held. Mitford v. Mitford 
A; Von Kuhlmann, [1923] P. 130 ; Inver- 
clyde V. Inverclyde, [1931] P, 29. 

217a. .}—Re Borwick, Holland 

V. Woodman (1937), 81 Sol. Jo. 687. 

218. Add. AnnotaHona : — Aato (1 ) Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta r. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. As to (3) Apld. Nacbirason 
V, Nachimson, [1930] P. 217. Generally, 
Refd. Dewe v. Dewe, Snowdon v. Snowdon, 
[1928] P. 113. 

220. Add. Annoiaiiona: — Aa to (3) Consd. A.- O. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
H. V. H., [1928] P. 206. 

221. Add. AnnotaHona : — Aa to (2) Consd. A. -O. for 
Alberta v. Cook, [1926] A. C. 444 ; Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C 641 ; Herd v. Herd, [1936] 
2 All E. R. 1516. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

223. Add. Annotation : — Refd. A.-G. for Alberta v. 
Cook. [1926] A. C. 444. 

225. Add. Annotation : — Expld. A.-G. for Alberta 
V. CooV, [1926] A. 0. 444. 

228. Add. AnnotaHona : — Consd. A.-G. for Alberta 
V. Oook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Propert/y .^dm^ni. 
stralor, [1927] A. C. 641 ; Papadopoulos o- 
Papadopoulos (1929), 46 T. L. R. 44 ; Inverclyde 
V. Inverclyde, [1931] P. 29 ; Herd v. Herd, 
[1936] 2 AU E. R. 1616. Refd, Mitford v. 
Mitford & Von Kuhlmann, [1923] P. 130 ; 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669 ; H. & H., [1928] P. 200. 


286a. .]—Bowie or Ramsay v . Liver- 

pool Royal Infirmary, No. 88a, ante. 

248a. Nature of doctrine.] — D revon v . 

Drevon, No. 62a, ante. 

248. Add. Annotaiiom : — Consd. Re Annesley, 
Davidson v. Annesley. [1926] Ch. 692 ; He 
Ross, Ross V. Waterfleld (1920), 46 T. L. R. 
61 . Dbtd. Re Askew, Marjoribanks v. Askew, 
(1930), 2 Ch. 269, Refd. China Navigation 
Co. V. A.-0. (1932), 48 T. L. R. 376. 

249. Add. Annotation : — Dbtd. Hr Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

240a. .] — The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 : — Held : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, the ct. would apply the law of 
France in administeiing her estate; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 
of deceased would apply French municipal 
law, & the testament-ary disposing power of 
deceased was governed by that law. — He 
Annesley, Davidson v. Annesley, [1920] 
Ch. 692 ; 95 L. J. Ch. 404 ; 135 L. T. 608 ; 
42 T. L. R. 684. 

AnnotaHona; — Aa lo (1) Consd. He Loss, Uobb v. Waterfleld 
(1920), 46 T. L. R. 01 : Re Aekow, Marjoribanks v. Askew, 
11930] 2 Ch. 2.59. A a to ( 2) Consd. Re Ross, Ross v. 

' Waterfleld (1929). 46 T. h. R. 61 ; Re Askew, Marjoribanks 
V. Askew, IIO.'IO] 2 Ch. 259. 

261a. .] — He Annesley, Davidson 

V, Annesley, No. 249a, ante. 

266. Add. Annotation Refd. Kramer v. A.-O., 
[1923] A. 0. 628. 


Part Mi. — Nature of Property. 


290. Add. Annoiaiiona : — Dlstd. Re Anziani, Her- 
bert V. Christopherson, [1930] 1 Ch. 407. 


Refd. Re Berchtold, Berchtold v. Oapron, 
[1923] 1 Ch. 192. 


PART II. SECT. 8, SUB-SECT, 2.— G. 

Bw. Income tax paid in country of 
choice — Claims for income tax in country 
of origin successfully resisted.) — Held: 
facto of great importance In deter- 
mining question of domicil. — B abrt v . 
James (1921). Times. Apr. 29; [1921] 
3 W. W. R. 182.— 8. AF. 

• X . Missionary .] — The Oxford Mis- 
sion Brotherhood was founded at 
Oxford in 1880 & E. F. Brown, who 
was one of the founders, was chiefly 
responsible for drawing up its constitu- 
tion. The objects were, (inter alia), 
to remain in intimate contact with 
the people of Bengal & to bring the 
Kingdom of Christ amongst the more 
edncated natives of the Province. 
The constitution made it obligatory 
on every member of the Brotherhood 
to strive to attain these objects, bv 
working throughout his life in Bengal, 
unless his health broke down or he 
wished to leave the Brotherhood. 
E. F. Brown went out to India in 
1880 A; except for short vlsito to 
England remained working as a mis- 
sionary until his death in 1938 : — 
Held: he bad acquired an Indian 


domicil of choice. — S hore r. Morgan 
(1935), I. L. R. 62 Cal. 869.— IND. 

PART II. SECT. 8. SUB-SECT. 4. 

230 X . .] — Boyle v. Boyle, 

[192.5] 1 W, W. R. 829.~-CAN. 

280 xi. .] — Jones v. Jones 

(1923), I. L. R. 1 Ran. 706.— IND. 

230 xil. .] — To establish 

change of domicil* It must be proved 
that the change was made with a clear 
Intention of settling there, as a person 
whose ultimate & permanent home was 
to be In that oountry. The entire 
burden of proving change of domicil 
lies on him who wants to establish It. — 
Linton v. Gudkrian (1928), I. L. R. 
56 Calc. 530,— IND. 

230 xlll. T .1 — Harrison v. 

Harrison. 11929] N. Z. L. R. 608.— 
N,Z. 

230 bIv. .1 — Brown v. 

Brown, 11928] 8. O. SCOT. 

PART II. SECrr. 4. 

239 UL .I^The doctrine 

of Anido-lndian domicile forms no 
part of the law of Bootland ; held, 

29 


therefore, the foot of residenoe In 
India In the eorvlce of tlie East India 
Ck). was not per ae sufficient to cause 
loss of Scottish domicile — Grant v . 
Grant, [1931] S. C. 238.— SCOT. 

sz. What may be considered .) — In 
the ease of a European claiming to be 
domiciled in India It will be pertinent 
to inquire where his father lived & 
died or resides, as the case may be. 
whore be & his father wore bom. the 
circumstances in. which he came to 
& resides In India, which will assist 
in asoertaiiiing whether there exists 
an animus recertendi or animus manendi 
his object in residing in India & 
generally as to the conditions under 
which he lives & his habits of life. — 
Wright v. Wihght (1930), 1. L. R, 
58 Calc. 2.59.— IND. 


PART in. SECT. 2. 
p i. .]— Although land for pur- 

poses of succession may be regarded 
as personal property, it is not a 
movable.— A usxandkb v. A.-G., ri#271 
1 D. L. R. 602 ; [19271 1 W. W. R. 
143; 38 B. 0. K. 28.— CAN. 
p ii. Interest in land agreed to be 
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297. Add, AnnoiaUon Refd. Re Berchtold, 
Berchtold v, Oapron, [1923] 1 Oh. 192. 

800. Add, Annotation; — ^Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Oh. 192. 

802. For the paragraph in the original volume 
Bubetitute the following paragraph : — 

Interest In proceeds of sale of English 

freeholds — By English law.]— When a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 


is an immovable, & the succession thereto 
is governed by the lex aitua, — Re Berchtold, 
Berchtold v, Oafron, [1928] 1 Ch. 192 ; 92 
L. J. Ch. 185 ; 128 L. T. 691 ; 67 Sol. Jo. 212. 

803. For the paragraph in the original volume 
substitute the paragraph numbered 802 in 
the original volume. 

308. Add, Annotation: — Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

309. Add, Annotation Consd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 


Part IV. — Immovables 


331. Add, Annotation : — Consd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

884. Add. Annotation : — Consd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K, B. 382. 

834a. .] — Murray v. Secretary op 

State for India in Council, [1981] W. N. 

91 ; 171 L. T. Jo. 308, C. A. 

386a. Action for declaration as to 

currency in which payable.] — Applts. (defts. 
in the action), two English cos. having their 
• head offices in liondon but carrying on busi- 
ness exclusively in South America, were 
jointly liable to resps. (the pltfs. in the action) 
for rent in respect of premises occupied 
by one of them in Chile under a lease drawn 
in the Spanish language according to Chilean 
law &, executed by all parties in Paris, by 
which also all parties elected domicil in Chile. 


The rent stipulated by the lease was 93,500 
pesos of 183,057 millionths of a gramme of 
fine gold monthly, which was to be paid at the 
option of the lessors either in Chile or re- 
mitted to Europe according to their instruc- 
tions. Disputes having arisen between the 
parties in view of Chilean legislation which 
applts. contended prevented them remitting 
the rent from Chile without official authorisa- 
tion by the Chilean Government, which 
authorisation had been refused, applts. 
commenced proceedings in Chile, which were 
still pending, claiming a declaration tha,t the 
rent could lawfully be paid in notes of the 
Banco Central de OliUe. R-esps. having 
brought the present action in England claim- 
ing payment of the rent in sterling equivalent 
to 183,057 millionths of a gramme of fine gold, 
applts. applied under sect. 41 of Jud. Act, 
1926 (c. 49), to have it stayed as being 
vexatious & oppressive: — Held: (1) the 


sold.] — Whoro on the death Intestate 
of an omier of land situate in Saskat- 
ohewan his title is subject to the interest 
of a purchaser under an outstanding 
etgreement for sale, the Interest of 
deceased in the land is immoyablo 
property, & devolves according to the 
law of Saskatchewan & is to be 
administerod by the representative of 
tho estate in that provlnoe, even though 
deceased died domloiled elsewhere. — 
Rfi Durke Estate (Sask.). [1927] 3 
W. W. E. 718.~CAN. 

p iii. Sale, of settled land under 

compulsoni powers .] — Capital moneys 
tho proooeds of land, situate in Eng- 
land, sold under the Settled Land 
Acts, 1882-1890, which land at the 
time of sale was settled on a tenant for 
life, with remainders over, & subject 
to a trust for conversion at the death 
of the tenant for life, & the invest- 
ments representing the same, ore, at 
any rate until tho death of the tenant 
for life, immovables for tho pmposes of 
private international law & devolve 
according to the Jaw of descent in 
England. — lie Crook (1986), 86 S. R. 
N. S. W. 186 ; 63 N. S. W. W. N. 49.— 
AU8. 

fb. Imrmrdblt — Interest in proceeds 
of ocUe of Tasmanian freeholds^ — In- 
solvency in NakU.] — Testator by his 
will devised land in Tasmania to 
trustees to pay his widow out of the 
Income an annuity, 3c to pay the residue 
of the income to bis sons in equal 
shares, & he directed that upon tho 
death of his widow the trustees should 
sell the land, with a discretionary 
power to postpone the sale for seven 
years, Sc divide the proooeds equally 
among the sons. One of the sons having 
imna to Natal, in South Africa, before 
the death of his mother, beeame 


Insolvent there. Sc, according to the 
Law of Natal, his trustee would have 
priority over subsequent inoumbranooa 
of Insolvent’s choses in action without 
the necessity of giving notice. In- 
solvent having returned to Tasmania, 
executed an assignment of his interest 
in his father’s estate to an assignee who 
hod no notioe of the Insolvency & who 
gave notioe to the trustee of tho 
property : — Held : from the date of 
testator's death until the date of the 
sale of the land the interest of each son 
was an Immovable, Sc the insolvency 
in Natal did not opemte in Tasmania 
as an assignment of insolvent’s interest 
in his father's estate. — AuBTBAtiAN 
Mittual Provident Societt v. 
Gregory (1908), 5 G. L. R. 615.— 
AUS. 

PART IV. SECT. I, SUB-SECT. 1. 

814 iv. .] — Re HICK0ON, 

[19271 4 D, L. R. 607 ; 61 O. L. R. 
180.— CAN. 

ti. .] — A Judgment of a 

ot. of the state of CAUfomia on a 
question of title Sc own^hlp of real 
property situate in Britiab Ckilumbia 
cannot be recognised as nnal & be 
anforoed by the ota. of that province 
in aooordanoe with the general rule 
that the ota. of any oounvy have no 
jurisdiction to adjndioate on the right 
Sc title to lands not situate in such 
country .^DusaE v. Andlbr, [1932] 
S. O. R. 734 ; 4 D. L. R. 629.— CAN. 

t ii. .1 — The ct. of a foreign 

country has no right to deal with real 
property within Alberta or with the 
title thereto ; althou^ where the 
owner is domiciled within the Juris- 
diotion of the foreign ot. it can proceed 
against him ia personam, 

Pltf. had obtedned in the state of 


Washington a decree of divorce which 
purported to award her a half interest 
in certain land in Alberta. The bus- 
band was then domiciled in Montana. 
The husband having died, pltf. sought 
by this action, brought against her 
husband’s exor. to have the decree 
enforced against said land. Both 
parties eidniittod that the decree was 
valid with respect to the divorce : — 
Held : the decree had no force bore as 
against the land ; Sc there is nothing 
in the authorities making it incumbent 
upon this ot. to grant any alimony to 
pltf., much loss to grant in amount or 
kind the same alimony that was granted 
by the foreign ct. — H aspel v. Haspel, 
[1934] 2 W. W. R. 412.— CAN. 


334 1. Trespass to land — Land siiuaie 
abroad — Injury by fire spreading into 
foreign State.] — B oblund v. Abbots- 
ford Lumber Mining & Development 
Go.. [19261 I D. L. R, 978 j [19261 i 
W. W. R. 476 ; 34 B. O. R. 485.-~CAN. 


384 ii. — — — ^An action 

founded on treepaae to realty in a 
foreign country cannot bo tried in 
New Brunswick, The Province of 
Quebec is, for this purpose, a ipreign 
country, — Albert v, Fraser Com* 
PANIES, Ltd., [1937] 1 D, L. R, 39 ; 11 
M. P. R. 209.— CAN. 


PART IV. SECT. 1, SUB-SECT, 3, 
sd. Breach of covenant as to Hile.]-^ 
In determining whether there has b^n 
a breach of a M^arranty deed as to title 
by the vendor of foreign land, the ot. 
Is not infringing the nue which forbids 
it to adjudicate upon the title to foreign 
laud ; it is not deciding a disputiOd title 
but whether or not the vendor has 
performed his eontraot. — Findlat v. 
Rose, [1938] 1 W. W. R. 814 ; 2 

D. L. R. SS4 ; 46 Man. L. R. 26.— GAN. 
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action was a personal action, transitory in its | 
nature, which the Enghsh ct. could com- I 
potently entertain notwithstanding that in- 
cidentally it related to an immovable out 
of England ; (2) the legal effect of the clause in 
the lease by which all parties elected domicil 
in Chile could not properly be determined 
upon affidavits ; (3) though some incon- 

venience might be caused to applts. by having 
to call evidence as to Chilean law with regard 
to the mode in which the rent could be paid, 
this did not amount to an injustice sufficient 
to entitle the applts. to a stay of the action ; 
(4) the fact that an action by applts. against 
resps. was pending in Chile was not in itself 
a ground entitling applts. to a stay.— ^t. 
Pierre v. South American Stores (Gath 
& Chaves), Ltd., [1936] 1 K. B. 382 ; 105 
L. J. K. B. 436 ; 154 L. T. 546, C. A. 

839* Add, Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

842. Add. Annotation : — Refd. lie Anchor lane 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

346. Add. Annotation — Consd. laddell’s Settle- 
ment Trusts, lie, Liddell v. Liddell, [1936] 
1 All E. R. 239. 

349. Add. Annotations: — Refd. Hunter v. St&d- 
tische Hochseefischerei Gesellschaft, [1925] 2 
K. B. 493 ; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61 ; Robinson v. Speak 
man or Robinson (1929), 69 L. Jo. 61. 

350a. .] — Robinson v. Speak- 

man OR Robinson (1929), 69 L. Jo. 61, H. L. 

852. Add, Citation : — aub nom. Anon., 1 Salk. 404. 

352a. Mortgage of Isle of Man.] — Cpon 

a mtge. made of this Isle, & both mtgor. ,jc 
mtgee. resident within the jurisdiction of this 
ct., upon a bill concerning it, the ct. would 
hold jurisdiction of it (Hardwicke, L.C.). — 
Derby (Earl) v. Athol (Duke) (1749), 1 
Ves. Sen. 201 ; 27 E. R. 982, L. O. 

356. Add. Annotation : — ^Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

357. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

361. Add. Annotation : — As to (2) Refd. Re Anchor 
Line (Henderson Bros.), Ltd., [1937] Ch. 483. 

363. Add. Annoiaiion : — Refd. Re Anchor IJne 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

863. For “ (2) an order giving leave to serve a 
writ in an action for rescission ” read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.” 
Add. Citation 127 L. T. 209. 

873. Add. Annotation : — Refd. Tallaok v. Tallack 
& Broekema, [1927] P. 211. 

874. After this case for “Foreign Judgments 
generally.] — See Part XIV., post,*' read 
“ Foreign judgments generally, see pp. 444 
et seg., post.'** 


380. Add. Annotations : — As to (1 ) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 16; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

395a. Floating charge on land In Scotland.] — 

A shipping co., registered in England, but 
owning heritable & movable property in 
Scotland, in pursuance of a previous agree- 
ment with all its secured creditoi*8, in Mar. 
1934, executed a charge in Glasgow in favour 
of a Scottish bank, whereby, after reciting 
the agreement, charged witli payment of 
sums advanced by the bank by way of 
floating security its undertaking & all its 
proi)erty &; assets both present & future. 
By the deed the charge was to rank as r first 
charge on the co.'s undertaking & all its 
property & assets whatsoever & wheresoever 
both present <& future subject to specific 
mtges., A was to be a floating security, but 
so that the co. should not have power to 
create any further mtges. or charges ranking 
in priority to or pari passu with the charge 
thereby created. This charge was registered 
in England. Subsequently an agreement for 
sale of all the co.’s property A assets was 
entered into but before it was carried into 
effect the co. was compulsorily wound up A 
a Liquidator was appointed. The liquidator 
took out an origimiting summons to deter- 
mine whether a valid A effectual charge had 
been created over tl\e heritable A movable 
proi)erty A assets of tlu> co. therein specified 
in so far as such assets were at the com- 
mencement of the liquidation of th(? co. 
locally situate in Scotland. Th(i bulk of 
the i)roperty liaving been sold A the procHiods 
of sale only left in the hands of the liquidator, 
the question befoi'e the ct-. was whetlier in 
the distribution of the assets of th(5 co. effcjct 
ought to be given to the cliarge exeijuted in 
Glasgow in Mar. 1931, so fai* as the pro(5(‘edH 
of sale I'epresented heritable A movable 
property in Scotland at tlio date of tin* 
liquidation : — -Held: (1) the charge must b(^ 
construed according to English law A was a 
valid eciuitable sc^curity .according to English 
law ; (2) Cos. Act, 1929 (c. 23), s. 270, does 
not place heritable or other property in 
Scotland belonging to a co. registered in 
England in a different position from property 
belonging to it in England or in any other 
part of the world. The proceeds of sale 
therefore of all the prox)erty of the co. 
expressed to be subject to the floating charge 
(including the proceeds of sale of th(^ herit- 
able or movable propeHy in Scotland) were 
payable to the Scottish bank in or towards 
satisfaction of the moneys .secured by the 
charge of Mar. 1934.— Rt' Anchor Line 
(Henderson Bros.), I^td, (No. 2), [1937] 
Ch. 483 ; [1937] 2 All E. R. 823 ; 106 L. J. 
Ch. 211 ; 156 L. T. 481 ; 53 T. L. R. 806 ; SI 
Sol. ,To. 437 ; [1936 7] B. A C. R. 225. 


PART IV. SECT. 2. SUB-SECT. 2. 

249 i. ScoUishherUaoe.'i — TestA- 

tor, domiciled in England, left a will 
made in England A in Engiiab form 
diapoeing of bis whole estate, wbicb 
oonsisted of the most part of real A 
personal property in Englandt^bnt also 
molnded Scottish heritage : — Heid : the 


Scottish ots. had ezolnsiye jurisdiotion 
In an action dealing with competing 
claims to the S<x>ttish heritage. — 
Fostbb V . Foster’s Tbustebs, I19231 
8. O. 212.— SOOT. 

PART IV. SECT. 8, SUB-SECT. 2. 

sf. AasUrnmsnt mwft comply with lex 


8:iiii8 .] — A person’s capacity to transfer 
immovables sltuato in Ontario is 
determined by tbe law of Ontario A 
not by the law of the dornlcll of the 
iKJison. — L andbeau v, Laohapblle, 
[1937] 1 D. L. R. 87-: [19361,0. R. 
669 ; affd., [1937] O. H. 444 ; sub nom. 
Landry v. Laohapelle, [1937] 2 
D. L. R. 504.--CAN. 
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Cases 417— 484a. English and Empire Digest Supplement. 


Part V. — Movables 


417. Add* Annoiaiion : — Consd. " Bepublica de 
Guatemala v. Nunez, [1027] 1K B. 669. 

417b. ,] — The Q. Oo. waa a co. 

Incorporated & carrying on business in 
Queensland. In Sept. 1880, the Q. Co. 
issued & deposited with the XJ. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, &: the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled In Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, A on June 14, 18^88, a similar 
order was mode in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Oo. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
t ceedings in this action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts recei ved from the Scotch share- 
liolders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Oo. for £12,662 4a. 6d. The U. Bank, whoso 
claim against the Q. Oo. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholdqi^. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, A upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purwse 
equivalent to a decree ; & that, accormng 


to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
decidii^ the point whether the maxim 
“ Mohuia aequuniur personam ** made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transier of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot oe 
made invalid oy anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland. — Re Queensland 
Mercantile & Agency Co., Ex p. Austra- 
lasian Investment Co., Ex p. Union Bank 
OP Australia, [1892] 1 Ch. 219 ; 61 L. J. Oh. 
146 ; 66 L. T. 433 ; 8 T. L. R. 177, 0. A. 

Annotaliona : — Consd. Guatemala (R^ublloa de) v. Nimez 
(1920), 95 L. J. K. B. 955. Refd. KeUy v. Selwyn, [1906] 
2 Ch. 117. 

418. Add* AnnotcUions : — Consd. Ropublica de 
Guatemala r. Nunez, [1927] 1 K. B. 609. 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. 

421. Add, Annotations: — Refd. Sedgwick Collins t*. 
Rossia Insce. of Petrograd (1925), 133 L. T. 
808 ; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 

423. Add, Annotations : — Apld. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
965. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Oh. 16. 

424. Add, Annotaiion : — Dlstd. Bepublica de 

Guatemala v, Nunez, [1927] 1 K. B. 669. 

434a. — — .] — An English woman 

domiciled in England, being possessed of 
certain moneys & securities in a bank in 
Monaco, gave her son a power of attorney in 
reject of them. Subsequently, having in 
mind a pending operation which might prove 
fatal, she directed him to get this property 
into his own name because she wished it to 
be his in the event of her death, & he accord- 
ingly gave instructions to this effect to the 
bank, which complied with them. The 
testatrix died as a result of the <^eration, Sc 
her estate was administered in England : — 
Held : (1) the question whether there was a 
valid donatio mortis causa was one arising 
in the administration of the estate of the 
deceased & must, therefore, be determined 


PART V. SECT. 2, SUB-SECT. l.~A. 

to. Joint in British India — Hindu 
law ,] — In British India, Jains aro 
goremed by Hindu law in matters of 
Buooosfdon & Inheritanoe unless a 
custom to the contrary Is proved. It 
is of the oeaenoe of special usages 
modlfyinir the ordinary law of sucoes- 
filon that they shoulu be ancient & 
Invariable, & it Is further essential that 
they should bo established to be so by 
clear & unambiguous evidence. — 


BniKABAl V. Manilal (1930), I. L. 11. 
54 Boin, 780, — IND. 


PART V. SECT. 8, SUB-SECT. 1. 

409 i. MoMlia sepntnivr personctm,] 
— A., whose domicil was in Ontario, 
died In Michigan. Certain securities 
were, at the time of his death, in a 
bank in Michigan : — Held : the se* 
ouritles, although physically situated 
in Michigan, bad an artificial or legal 
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status In Ontario. — A.-O. for Ontario 
r. Baby. 11926] 3 D. L. R. 988 ; 69 
O. L. R. 181.— CAN. 


409 II. Not appHeabU to income 

fox.] — The maxim mabiUa oeMuntur 
pereonam does pot afford a test of 
liability to income tax in respeet of 
transactions relating to personal pro- 
perty outside Queensland, unless the 
Iiodslature baa clearly made it appUo- 
abte. — Union Tbusteb <3o, or'Ans- 
tralia. Ltd. v. Comb, or Tazzs, 
[1929] 8. R. (Q.) 146.— AUS. 



Vd. XL — Conflict of Laws. Oases 484a— 448. 


according to English law ; (2) the question 
■^lietlier the tu^ts relied on as constituting 
a parting with the dominion over the property 
were effective for that purpose must be 
determined according to the law of Monaco ; 
(3) (both by English law & by the law of 
Monaco as proved), though the giving of a 
power of attorney was not by itself such a 
parting with the donor’s dominion over her 


property as to support a valid donatio mortis 
causay the subsequent instructions upon 
which her son acted wore sufficient. — Re 
Craven’s Estate, Lloyds Bank v. Cock- 
burn (No. 1), [1937] Ch. 423; [1937] 3 

All E. R. 33 ; 106 L. J. Ch. 308 ; 157 L. T. 
283 ; 63 T. L. R. 694 ; sub noin. Re CRAVEN’S 
Estate, Lloyds Bank, Ltd. v. Craven, 81 
Sol. Jo. 398. 


Part VI. — Succession 


489, Add. AnnoUdion : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

439a. Interest in proceeds of sale of English 

freeholds.] — Re Berchtold, Berchtold v. 
Capron, No. 302, ante. 

440a. Will of Egyptian realty made by British 

subject domiciled in Egypt— Ottoman Order 
in Council, 1910, art. 90.] — A Moslem British 
subject domiciled in Egypt died in 1918 
^ssessed of property which was all in Egypt. 
He was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 


Deceased executed a will in the English form 
leaving all his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
. law. — Bartlett v. Bartlett, [1926] A. C. 
377 ; 94 L. J. P. 0. 100 ; 133 L. T. 23. P. C. 

440b. Will of Italian realty by British subject 

domiciled In Italy.] — Re Ross, Ro.ss v. 
Waterpield, No. 467a, post. 

448. Add. Annotation : — As io (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


PART VI. SECT. 1. SUB-SECT. 1. 

436 Ut. .] — Where on the death 

intestate of an owner of land situate 
In S. hia title is anbject to the interest 
of a purchaser under an ontatandlng 
ofirreenient for aale the interest of the 
deceased in the land is immovable, not 
movable, property &, therefore, de- 
volves according to the law of S., & 
Is to be administered by the repre- 
sentative of the estate In that province, 
even though the dooeased died 
domiciled elsewhere. — Re Burktc 
Estate, 119281 1 D. L. R. 318 ; 22 
Sask. L. R. 142 ; [1927] 3 W. W. R. 
718.-- CAN. 

436 iv. .] — In an action of 

accounting, brought by a daughter 
against her deceased father's executrix 
for the purpose of ascertaining the 
legitim payable to her out of her father's 
estate, the pursuer averred that her 
father at his death was the owner of 
laud in Canada ; that by the Canadian 
law applicable such estate vested in 
the owner's personal representatives, 
& was dealt with & distributed among 
them as personal estate ; & that its 
value, therefore, fell to he added to 
deceased's movable estate in esti- 
mating the l^tim fund. She ad- 
mitted that, by the local law, the 
distinction oetween real & personal 
property was recognised, 8c that land 
was real estate ; & also that, by that 
law, the devolution on intestacy of 
real 8c personal property was the same : 
— Held : the land In Canada did not 
fall to be Inclnded in computing 
legitim, in respect that, as It was 
immovable by the law of Canada, the 
snooession to It fell to be regulated by 
Canadian law, & the rtoht of l^tim 
did not form part or that law. — 
Macdonald v. Macdonald, [1932] 
8. O. 79.— SCOT. 

486 V. .] — ^The rule of adopting 

the lex loci tor the discovery of the 
right heir to land* Is not confined to 
England. It appears to be the law 
of India also. — ^Atdbha v. Babalal, 
I. L. R,. [1938] Bom. 150.— IND. 

PART VL SEOT.^l, SUB-SECT. 2.— 

440 IIL SeotOsh holograph wiU 

V Iritk realty. \ — Held: a holograph 


will of a British subject executed in 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities prescribed by Wills Act, 
1837, is inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased u/juer Land Purchase Acts 
(Ireland) 8c sitiu\te in Northern Ireland, 
such land being uMil estate although it 
vests in the persona T representative of 
the registered owner as if it were a 
chattel real, 8c though intestacy the 
benoflclal Interest In it devolves os if 
it were personal estate. The doctrine 
of the ler situs applied thereto. — 
M'Ginn V. Dkldeke (1926), 61 

I. L. T. 117.— IR. 

441 iv. .1 — ^Testatrix, who 

was domiciled in England, died pos- 
sessed of movable & immovable prop- 
erty in New South Wales. The exor. 
named in the will obtained a grant of 
probate in common form in England, 
Sc, as a person entitled to probate who 
was out of the jurisdiction, brought a 
suit in the Supreme Ct. of New South 
Walos for the grrant to his attorney of 
administration with the will annexed. 
The suit was contested by a caveator 
who claimed that the will was invalid : 
— Held. : tbo validity of the will os a 
disposition of immovables & as a title 
to administer them must be determined 
independently of the English grant, & 
the caveator’s objection should, there- 
fore, be heard & determined upon the 
merits. — Lewis v. Balbhaw (1936), 
54 O. L. R. 188 ; 9 A. L. J. 345 ; 42 
Argus L. R. 92.— AUB. 

•y. Will of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable — Right to make wHl .] — 
Chinese customary law governs the 
suooession to the estate ot a Chinaman 
domioiled in Bnrma. The right of tbo 
Chinese to make wills has also been 
recofmlsed. — Chan Ptv v. Saw Sin 
(19M). I. L. R. 6 Ran. 623.— IND. 

PART VI. SECT. 2, 8UB-8ECT. 1.— A. 

463 lx. .1 — Testator who had 

formerly resided in N.Z. went to 
Viotoria. where according to an affi- 
davit filed by bis exor. be acquired 8c 
at his death retained a domloU. The 
bulk of his property was Invested in 
bonds 8c in mtgw. of land in K.Z. : — 
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Held : the mtges. wore movahlo 

pronerty, & the Intestate succession 
to them was governed l)v the law of 
fleoeasod’s domiolL — Re O’Neill, etc., 
[19221 N. Z. L. R. 468.— N.Z. 

468 X. .H-War Stock & National 

War Bonds are Imperial or British in- 
vestments, although administered in 
England, Sc where testator was 
domioiled lu Scotland : — Held : the 
effect of the destinations fell to be 
ascertained according to Soots law, & 
not according to Englisb law. — 
CIJNNINOFIAM’B TbUSTEKH V. CaNNIXO- 
HAM, [19241 9. C. 581.— SCOT. 

463 xl. 1— A domicIle<l Scots- 
man died leaving a will In Scottish 
form, by which ho oonvovod his estate 
to Scottish trustees, & directed them 
to sot 8Mlde a certain sum tor the use 
of a llforentrlx. 8t on her death to pay 
a legacy out of it to a named legate. 
He further directed that. In the event 
of the legatee predcceaHlng the period 
of division witnout leaving issue, the 
Icgivcy should bo paid to the legatee’s 
“ nearest heirs," The legatee pre- 
deceased the llferentrix without leaving 
issue. Both at the date of testator’s 
death 8c his own death ho was a 
doralcllod Englishman. On the death 
of the llferentrix : — Held . In the 
absence of any indication of a con- 
trary intention on the part of testator, 
the legatee’s heirs foil to )>e ascertained 
by the law of his doniloll, i.s., the law 
of England. — SMmrs Trusteer v. 
Macphkrson, [19261 R. a 983.— SOOT. 

■k. Effect of Legitimacy Act.] — The 
commencement of Legitimacy Act, 

1926, was Jan. 1, 1927. L. D. was 
bom in 1910. His parents were 
married in 1911, At both the times 
of his birth Sc the marriage of his 
parents L. D.'s father was domiciled 
in England. L. D. becArae legitimate 
In England 8c Wales by virtue of the 
provisions of the said Act, on Jan. 1, 

1927, on which date his father was 
domiciled In New Ziealand. L. D. had 
never been legitimated In New 2jeala]id 
under the provisions of the Legitima- 
tion Act, 1908 (N.Z.). On originating 
summons for determination whether 
L. D. was ontitleil to share in a l^giacv 
of £1,000 l)equeathod by his grand- 
mother, who was domh^ed in New 



CAM 45»-611. 


Ekoliss AM) EimnE Digest Supplement. 


468. Add, Annotation Be Boss, Ross v. 

Waterfleld (1929), 46 T. L. R. 01. 

467. Add, Annotationa : — Generally, Refd. Taxes 
Ootnr. V. Union Trustee Oo. of Australia, Ltd., 
[1981] A. 0. 258 ; Straits Settlements Com- 
missioner of Stamps V, Oei Tjong Swan, 
[1933] A. 0. 378 ; Alberta Provincial Trea- 
surer V, Kerr, [1933] W. N. 205 ; Alberta 
Provincial Treasurer v, Kerr, [1933] A. 0. 710. 

457a. .] — (1) The succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicU, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an JEnglish ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide In the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
. testator domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts wo^d determine it if the 
' property belonged to an Englishman & was 
situate in England. — Re Ross, Boss v, 
Watbrfield, [1930] 1 Ch. 377 ; 09 L. J. Ch. 
67 ; 142 L. T. 189 ; 46 T, L. R. 61. 

Annotation : — Ab fo (1) & (2) Coiisdl. Re Askew, Marjorlbanka 
V. Askew, [1030] 2 Ch. 269. 

401. Add. Annotationa: — Refd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
Papadopoulos v. Papadopoulos, [1930] P. 65. 

463. Add. AnnotatioTis : — As to (1) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L. R. 61. 
As to (2) Consd. Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. 

467a. Law of nationality.] — Re Ross, Ross v. 

Waterfield, No. 467a, ante. 

468a. .] — English subject resident & dying 

in England, where his will waa proved, but 
having debts & choses in action in Scotland j 
— Held : the latter were distributable as the 


rest of his effecti.*— Thorne v. Watkins 
(1760), 2 Vea. Sen. 86 ; 28 E. R. 24, L. C. 

481. Add. Annotationa: — As to (3) Consd. Re Ross, 
Ross V. Waterfield (1929), 46 T. L. R. 61 ; 
Re Askew, Marjoribanks t). Askew, [1930] 2 
Ch. 269. 

490. Add. Annotation : — Refd. In the Estate of 
Mueurus, [1936] 2 AU E. R. 1666. 

490a. .] — A Turkish woman 

domiciled in Turkey died intestate & without 
heirs in 1915, leaving {inter alia), certain 
personal property in England. The British 
Crown claimed that as this property was 
ownerless in Turkish law, it must be treated 
as hona vacantia. The Turkish govt, claimed 
that, under the law of the Ottoman Empire 
as it was in 1915, the property would have 
passed to the Bait al-mal, the treasury of the 
Moslems, which would have applied the 
property for the relief & benefit of the Mos- 
lems, & that as the application of the pro- 
perty was thus limited to certain objects, it 
was impressed with something in the nature 
of a trust, & it was impossible to liken it to 
hona vacantia, & it claimed the property. 

. If for any reason the Bait al-mAl did not take 
any uninherited property, there was no 
ultimate right in anyone else : — Held : (i) the 
property was ownerless, & the limited applica- 
tion of the property under Turkish law made 
no difference to its character ; (ii) as the 
authority by which the Turkish govt, 
claimed was in substance the sam6 as that by 
which the British Crown claimed, the Crown 
was entitled to Wie property as hona vacantia. 
— In the Estate of Musurub, [1936] 2 All E. R. 
1666 ; 80 Sol. Jo. 637. 

511. For the paragraph in the original volume 
substitute the following paragraph 

Share in proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.— Re 
Lyne’s Settlement Trusts, Re Gibbs, 
Lyne V. Gibbs, [19191 1 Oh. 80 ; 88 L. J. Oh. 
1 ; 120 L. T. 81 ; 35 T. L. R. 44 ; 63 Sol. Jo. 
53, 0. A. 

Annotation : — 18e!d. Re Berohtold, Berchtoldv. Oapron, [1923] 
1 Ch. 192. 


Ze^laiK], to her gnindcUildren living at 
hor dciroase :—Held : the stotua of 
legitimacy conferred hy the Legitimaiiy 
Aet, 1926 (Eng.), upon L. D. could not 
be recognised in New Zwiland as en- 
titling L. I). to share In a legacy given 
to legitimate grandchildren by the will 
of a testatrix domiciled in New Zea- 
land .as 1 4 . D . ’s father was not doniici led 
in England at the date of the coiu- 
ineucemcnt of the said English statute. 
— Re JlAVKT, I’lTDi.rt! Trustke v . 
Wm'.ELER. [19371 N. Z. L. U. 56 ; 13 
N. Z. L. J. 31.- N. Z. 

PART VI. SECT. 2, SUB-SECT. 2. 

4SS ril. -~^.l~~Indlaii Suooefision 
Aot. therefore, governs the sttooesBien 
to the estates of*' Chinese Buddhists," 
whether bom in China or born iii 
Burma, who were domfoiled 8c died In 
Burma. Even If " Chinese Buddhists " 
are Buddhists wtthfn Burma Laws Act, 
s. IS (1), Chinese oustomary law cannot 
be applied to their estati^ because it 
is not Buddhist law. The law of 
lustioe, equity, Sc Sood oonsoience 
must, therefore, be applied under 
Burma Laws Act, s. 13 (f), 8c Indian 


Suocession Act should govern the 
succession to the estates of " Chinese 
Buddhists," as being the law of justice, 
equity, & good conscience, in view of 
tdie fact that it is the mneral law of 
BUooession in India & is Xrhe law which 
governs the succession to the estates 
of all other Chinese domiciled Sc dying 
in Burma, whose personal law is 
Identical With that of " Chinese 
Buddhists." — PttAK TlYog e. Lim 
Kyin Kauk (1930), 1. L. R. 6 Ran. 
57.— IND. 

468 viil. .] — Succession to the 

estate of a Chinese Buddhist domiollod 
in Burma, is governed by Chinese 
customary law. — S ein Brtr v. 
Khoo Soon Thye (1933), I. L. R. 11 
Ran. 310.— IND. 

468 ix. Effect of LegUimacy Act.] 

— The status of legitimacy, retro- 
spectively conferred by L^tlmacy 
Act, 1926, 16 & 17 Geo, V.. c. 60, upon 
a child bom in England out of wedlock 
but whose parents, domicUod there, 
have subsequently married, cannot be 
recognised in Victoria as entitling such 
child to share, as one of the next of 
kin, in the division of an Intestate’s 
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estate in Victoria, when that Act did 
not come into force during the life- 
time of the father of the child, though 
it was in operation at the date of the 
death of the intestate . — Re Williams, 
Ouratoh of Estates of Deceased 
Persons t). Williams, [1936] V. L. R. 
223:; 42 Argus L. R. 348.~AUS. 

468 X. — — In 1904, deft., 
domiciled in Quebec, married deceased 
In Quebec, no ante-nuptial contract 
being made. In 1905 the couple 
moved to Ontario where they became 
domiciled imtil the wife’s* death in 
1935:~~^eZd; the change of domicil 
did not affect the community of prop- 
erty created by the law of Quebec Sc 
ou the wife’s death the ccmmunity was 
dissolved 8c partition took place. But 
the suooosslon of the wife’s share of the 
community property was governed by 
the law ni her lost domicil, i.e., On- 
tario.— BeaudoJn V . Trudel, [1937] 1 
D. L. R. 216 ; O. R. 1.— OAN* 


id. Jniettaie domiciled abroad leaving 
sharee in Canadian company — lesne a» 
to ownerahip of eharee — By whai court 
ddermin^.h-^Re I^nwiok (1915i 35 
O. L. R. 29 ; 9 O. W. N. 227.— CAN. 



V©L 0l I4ws. OmM 6U»-^7*. 


511a, Inve3tmanta— Proceeds of sale of settled 

land.] — The testator effected a settlement of 
real property on his marriage In 1908, but 
most of the trusts of that settlement failed by 
reason of there being no issue of the marriage. 
The only subsisting trusts at any material 
time were for the payment of certain annuities 
& rentcharges & &ie ultimate trust which was 
in favour of the right heii*s of the testator. 
During the lifetime of the testator, the real 
property was sold & the proceeds invested. 
During the latter years of his life, the testator, 
without relinquishing his English domicil, 
resided in France, & there executt^d three 
holograph wills, which were admitted to 
probate in England. By the Wills Act, 18(J1 
(c. 114), 8. 1, these wills would be valid to 
pass personalty but not realty situate in 
England. The question was, therefore, 
whether the investments representing the 
proceeds of sale of the settled land were realty 
or personalty, & the Settled Land Act, 1925 
(c. 18), s. 75 (5), was relied upon to show 
that they were realty : — Held : these invest- 
ments were person ilty, & not realty, & w<^ro 
therefore capable i being disposed of by a 
will admitted to probate under Wills Act, 
1861 (c. 114), s. I, —Re Cartwright, Cart- 
wright V. SmTH, [10381 ^ All E. R. 391 ; 107 
L. J. Ch. 296 ; 54 T. L. R. 1015 ; 82 Sol. Jo. 
584 ; revsd,, [1938] 4 All E. R. 209, C. A. 

517. Add. Annotation : — Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

521* Add. Annotation : — Folld. Re Ounnington, 
HeaUng v. Webb, [1924] 1 Oh. 68. 

526a. .] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
Prance, bequeathed to his sole exor., who was 
English, all his estate upon trust for con- 
version, <fe after payment of certain legacies 
to domestic servants, to divide aO the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, k, 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
&> the property comprising the residue was 
in England. The residuary legatees were all 
English* On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, A; the sur- 
vivors were entitled : — Held : the domicil 
being French & there being no suffleient 
indication in the will, either express or implied, 
that testator desired that it should be con- 


strued by English law, the prim4 facie 
general rule applied, A: the will must be 
construed by French law. — Re Ounnington, 
Heaung V. Webb, [1924] 1 Oh. 68 ; 93 
L. J. Oh. 95 ; 130 L, T. 308 ; 68 Sol. Jo. 118. 

528. Add. Annotation: — As to (1) Refd. Re Man- 
ners, Manners v. Manners, [1923] 1 Oh, 220. 

636. Add. Annotation : — Consd. Favorko v. Stein - 
kopff, [1922] 1 Oh. 174. 

548a. .]-— Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 

* ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Sohnapper, 
[1928] 1 Oh. 420 ; 97 L. J. Oh. 237 ; 130 
L. T. 42 ; 72 Sol. Jo. 137. 

549. Add. Annotation: — Consd. Adelaide Electric 
Supply Oo. V. Prudential Assurance Co., [1934] 
A. d 122. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant ip Scotland. 
— In the Goods of Henderson (1850), 2 Rob. 
Bed. 144 ; 7 Notesof Oases, 378 ; 163 E. R. 1271 . 

574. Add. Annotation : — Refd. Rc McLaughlin, 
[1922] P. 235. 

576a. Foreign grant to next of kin 

as administratrix.] — In following a foreign 
grant to the estate of a deceased person 
domiciled abroad, this ct. will make the 
English grant to the yiorson clothed by the 
ct. of the domicil with the power of adminis- 
tration “ no matter who he is or on what 
ground he has been clothed with that 
power. Appet. for an English grant had 
beenconstitut^d administratrix by the ct. of the 
domicil of deceased. By a power of attorney 
given by the administratrix to obtain a grant 
in this jurisdiction it appeared that by 
English law she was also entitled bo a grant 
in the character of next of kin : — Held : her 
attorneys should take the grant for her as 
administratrix & not as next of kin. — In the 
Estate of Humphries, [1934] P. 78 ; 103 

L. J. P. 31 ; 150 L. T. 220 ; 60 T. L. R. 126 ; 
78 Sol. Jo. 83. 

580a. Foreign grant of will & unattested 

oodloll — Followed.] — In the Goods of For 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

687a. Win made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
(1865), Dea. As 8w. 4 ; 26 L. T. O. 8. 128; 
1 Jur. N. 8 1220 ; 4 W. R. 164. 


PART VI. SECT. 2. SUB-SECT. 8.— 
D. (a). 

581 It. — Ht Ropbr (Decoased). 

[1927] N. Z. L. R. 731.— N.Z. 

If. Governed by lex situs — Where will 
ynoae.] — The will of toatatrix, who 
was a British subject & who at the date 
of her death was domioiled iu Switzer- 
laud, was drawu lu Oatario relative to 
Outarlo property & during a visit by 
her to Ontario : — Held : testatrix 
wrote her will with reference to the law 
of Ontario Sc the law of Ontario as to 
the interpretation of her will should 
be applied. — Re Wilkison, [1934] 1 
D. L. :^6i4; O. R.6.— CAN. 


PART VI. SECT. 2. SU3-SE0T. 3.— 

D. (b). 

cm . “ Heirs -/a Canaiian will — 
Whether adopted children included .] — 
Where In a will of testator dotnlolled 
in British Columbia a gift of personalty 
Is mide to a person ‘^or his heirs ” Sc 
such person dies domiciled in a foreign 
conntry before the death ot testator, 
the ward “ heirs ** Includes an adopted 
child, whore under the law of that 
country the effect of aoioptfon Is t.o 
confer on an adopted child all the rights 
Sc ntatos of a child bom in lawful 
wedlock. — PuROKLL V. Hb.vdrioim Sc 
MA.RK9, (B.O.). [1925] 3 D. L. R. 854 ; 
[1926] 2 W. W. R. 689.— CAN. 
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PART VI. SECT. 2, SUB-SECT. 4.— 
A. (0). 

•o. Oramt to attorney of executrix . } — 
Where a testator domiciled in Quebec 
made an '* authentic will " under the 
law of that province Sc the solo execu- 
trix resided therein Sc the attorney 
appointed by her flle^l a duly authenti- 
cated copy of said will with the Surro- 
gate ct. in Saskatohowan letters of 
administration with the will annexed 
wore granted to him for the use Sc 
benodt of the executrix 8c until she 
should duly apply for Sc obtain probate. 
— Re PomiER Estate (Sask.), [1929] 4 
D. L. R. 1080 ; X W. W. R. 904.— 
CAN. 
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687b. S. P. In ihe Goods of Guttibrez (1869), 88 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutibbbs, 20 L. T. 768 ; 83 
J. P. 636. 

590. Add* Anruyiaiion : — Consd. In ihe Goods oj 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations ; — Consd. Be Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
Re Annesley^ Da^dson v. Annesley, [1926] 
Oh. 692. 

594a. .] — A British bom subject, 

domiciled in Malta, ha vim; made his will in 
England, according to English law, & not 
according to the law of M^ta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — Frere v. Frbrb (1847), 6 
Notes of Oases, 693. 

Annotation: — Consd. Re Koss, Eoaa v. Watorfleld (1929), 46 
T.L.K61. 

600. Add. Annotation : — Refd. Velasco v. Ooney, 
[1934] P. 143. 

610. Add. Annotation : — Refd. Velasco v. Ooney, 
[1934] P. 143. 

616. Add. Annotation : — As to (2) FoUd. Re 
Cunnington, Healing v. Webb (1923). 68 
Sol. .To. 1 18. 

621a. .] — Testator gave a 

share of his residuary estat e to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Re Strong, Strong v. Meissner (1926), 95 
L. J. Ch. 22 I 69 Sol, Jo. 693. 

621b. Revocation valid by lex domicUU— English 
law not complied with.] — Testatrix domiciled 
in Italy purported to exercise a special power 
to appoint English assets by a will validly 
executed according to English & Italian law 
alike. She subsequently revoked the will, 
complying with It^an law, but without the 
complete formality necessary for its revoca- 
tion according to English law. The appointee 
contended that a will exercising the power 
could be revoked only according to the for- 
malities imposed by English law. A party 
entitled to share in the appointed assets in 
default of appointment relied on the effectual 
revocation of the will according to Italian 
law : — Held : in the absence of authority the 


policy of the ct. must lean towards giving 
effect to the intention of testatrix & ought 
not to impose upon her as necessary a com- 
pliance with English requirements as to 
revocation which was unknovm to the law 
of her domicil, & the party entitled in default 
of appointment must succeed. — ^Velasco v. 
Coney, [1934] P. 143 ; 103 L. J. P. 76 ; 161 
L. T. 307 ; 60 T. L. R. 444 ; 78 Sol. Jo. 431. 

626a. Over stock representing proceeds of sale of 
real estate in England — & liable to be laid out 
in purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties & chattels (tous les hiens et droits 
mobiliers) ” to T. absolutely : — Held : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 

* of disposition, & the fund being personal 
estate in form, it passed by the will. — Re 
Harman. Lloyd v. Tardy, [1894] 3 Ch. 607 ; 
63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 649. 

Annotation : — Held. Re Scholofleld, Sobolefleld v. St. John, 
Re Young, Smith v. St. John, (1905) 2 Ch. 408. 

638. Add. Cifofton 127 L. T. 117. 

638a. Infant beneficiaries — Power of administrators 
to postpone sale.] — W., domiciled in Ontario, 
Canada, died possessed of estates in Canada, 
the United States of America, France &> 
England. He left wills disposing of his 
estates in Canada, the United States & 
Prance, but no will could be found disposing 
of his estate in England. Letters of adminis- 
tration were granted to his widow & pltf. 
He left him surviving his wife & three infant 
children. Included in his English estate 
were a large block of shares in an English 
private co. According to the law of Ontario 
the sale of the portion of these shares to which 
the infants were entitled could not be post- 
poned by administrators appointed in 
Ontario. The English administrators were 
anxious to postpone the sale of the shares, & 
pltf. took out this summons asking whether 
they were entitled, by virtue of Administra- 
tion of Estates Act, 1925 (c. 23), s. 33, to 
postpone the sale : — Held : the English 
admmistrators were entitled to exercise the 
power to postpone given to them by sect. 33, 
until they could get a good discharge for the 
money in their hands from the persons 
beneficially entitled to it. — Be Wilks, Keusfer 
V. Wilks, [1935] Ch. 645 ; 104 L. J. Ch. 297 ; 
163 L. T. 255 ; 61 T. L. R. 489. 


in Queensland &; transmitted those 
moneys to the South Australian ad- 
ministrator: — Held: an Act of the 
South Australian Parliament could 
operate to enforce the South Aus- 
tralian administrator to treat policy 
moneys wherever collected as pro- 
tected under Policies Protection Act, 
1887.— /Ze Flood, [1933] S. A. S. R. 
203.— AU8. 


PART VI. SECT. 8. 

681 iU. .] — The Supremo 

Ct. has no jurisdiction to grant letters 
of adminlstmtion of a deceased person 
domiciled in New Zealand but leaving 
no estate there . — Re Minifie, [1036] 
N. Z. L. R. S, IS : G. L. R. 78 ; 12 
N. Z. L. J. 6.— N. Z. 


685 Iv. .1— Bf BUBKB Ba- 

TATB, [1928] 1 D. L. R. 818.— CAN. 

638v. .1 — Where there was 

an administration of the estate of a 
deceased person in Sonth Australia & 
also in Queensland the Queensland 
administrator merely oolleoted certain 
moneys under a policy of assurance 
efleotkl by deoea^ on his own life 


?6L XL— Coafliot ot Laws. Oases 689 — 640b. 


Part VII. — Contracts. 


639. To the cross-reference before this case add 
“ No. 1981a.’* 

639a. .] — Pltf. was received by defte., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage ari^g from the act 
of God, or from causes of any kind beyond the 
carrier's control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defte.* servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, thou^^h 
void by the law in force in Detroit, was valid 
&> enforceable, by English law, but, applying 
the ejnsdem generis rule, the clause did nc*' j 
absolve defts. from liability for pltf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
Ittd., [1924] 2 K. B. 730 ; 93 L. J. K. B. 1063 ; 
132 L. T. 207 ; 40 T. L. B. 847 ; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 

640. Add, Annotation Apld. Pass V. British 
Tobacco Co, (Australia) ( 1926), 42 T. L. B. 771. 

640a. Inclusion of provisions of local Ordi- 

nance.] — Certain parcels of oranges were 
shipped at Jaffa imon an Esthonian steamship 
for carriage to Hull. The ship was under 
time charter to a British firm, who ran a line 
of steamships called the Jaffa Union Line. 
The bills of lading, which were signed by 
directors of a Palestine coloration, the Jaffa 
Union Line, Ltd., contained the following 
clause : “ This bill of lading wherever signed 
is to be construed in accordance with English 
law.” Pltfs. were Hull fruit merchants, two 
of whom were indorsees of certain of the bills 
of lading & sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
paid the freight sued on an implied con- 
tract with deft, shipowners to deliver the 
cases in good order & condition according to 
the terms of the bUls of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No. 43 
of 1926, incorporate the rules relatu^ to 
bUls of lading adopted by the International 
Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Buies. Clause 4 of the Ordinance was in 
the following terms : ” Every bill of lading 
. . . issued In Palestine which contains or 
is evidence of any contract to which the 
Rules apply shall contain an express state- 


ment that it is to have effect subject to the 
provision of the said Buies as applied by this 
Ordinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.” Pltfs.* action 
was in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were governed by the Palestine 
Ordinance ; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, &, therefore, that 
the exceptions relied on were of no avail. 
The question whether the bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issue. 
The judge held that they were so subject, & 
that all pltfs. were entitled to succeed on the 
preliminary issue. Defte. appealed : — Held : 

(1) the express terms of the Ordinance, 
based on an international convention, could 
not be defeated by the insertion of a clause 
in the bills of lading that they were to be 
construed according to English law, & the 
bills of lading were subject to the provisions 
of the Ordinance & the Rules thereunder, &, 
with those terms read into them, should then 
be construed according to English law ; but 

(2) the ct. had not sufficient information as 
to the facts to determine the effect of that 
decision on the nine pltfs. who sued on 
implied contracts, &, while the appeal would 
be dismissed, the judgment must be varied 
to that extent. — T ue Torni, [1932] P. 78; 
101 L. J. P. 44 ; 147 L. T. 208 ; 48 T. L. B. 
471 ; 18 Asp. M. L. C. 315, 0. A. 

AnnoUUUm :—Aa to (1) Distd. The Bt. Joseph, [1933] P. 

119. 

640b. Agreement for contract to be subject to 
foreign law — Contract cancelled by decree of 
foreign Government.] — In May, 1903, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at detts.’ office in St. Petersburgh, & by the 
terms of the policy all premiums were to be 
paid in Bussia. Pltf. paid all the premiums 
m Russia down to 1917, &; then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (inter alia) that all dispute 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf., who was prevented 
by the above dect'ees of 1918 & 1919 from 
suing on the policy in Russia, brought an 
action in England for a declaratiou that 
defts. were liable to him under the policy : — 
Held : the proper law of the contract was, 
according to the policy rules, the law of 
Russia, the effect of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nexus 
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left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, & pltf. could not recover 
on it. — Perry v. Equitable Life Assurance 
Society op U.8.A. (1929), 45 T. L. R. 468. 

641. Add» AnnoUxtions : — Ab to (2) Consd. Nlhal- 
chand Navalchand v, McMullan, [1934] 1 K. B. 
171. Held. N. V. Kwik Hoo Tong Handel 
Moatsoli^pij V. Finlay, [1927] A. 0. 604 ; 
Bfoken Hill Proprietary Co. v. Latham (1932), 
49 T. L. R. 137. As to (3) Refd. The Njegos, 
[1936] P. 90 ; R. v. International Trustee for 
I»rotection of Bondholders Akt., [1937] A. C. 
500. 

642. Add. AnnoUxtions : — As to (1) Consd. Re 
Vocalion Foreign), Ltd. (1932), 48 T. L. R. 
52f). As to (2) Consd. British & French Trust 
Coi-pn. V. New Brunswick Ry. Co., [1937] 
4 Ail E. R. 618. 

643. Add. AnnoUdions : — Refd. Jones v. Oceanic 
Steam Navigation Oo., [1924] 2 K. B. 730: 
N. V. Kwik Hoo Tong Handel Mebatschappij 
V. Finlay, [1927] A. C. 604 ; The Njegos, 
[1936] P. 90. 

644. Add* Annotation : — As to (2) Refd. Cayzer 
Irvine v. Board of Trade (1926). 95 L. J. K. B. 
1064. 

645a. ♦] — The master of a North German ship, 

lying at Oonstantinople, entered into a 
, oharterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, Sc it was 
stipulated that the ship should call at one of 


three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge : — 
Held : as the intention of the parties as to 
what law should govern was to be gathered 
from the circumstances of the case, &, as the 
mving of the orders fixed the seat of the con- 
tact in England, the law of England applied. 
— The Wilhelm Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. 0. 82. 

An^tcUiona : — Consd. The Adriatic (1931). 47 T. L. R. 638. 
Refd. The San Homan (1872). L. R. 3 A. & E. 583 ; The 
Dannobroff (1874), 31 L* T. 759. 

646. Add. Annotations : — Apld. Jones v. Oceanic 
Steam Navigation Oo., [1924] 2 K. B. 730. 
Consd. The Adriatic (1931), 47 T. L. R. 638. 
Expld. & Dlstd. The Torni (1932), 48 T. L. R. 
471. Consd. The Njegos, [1936] P. 90. Refd. 
I^. V. Kwik Hoo Tong Handel Maats- 
chappij r. Finlay, [1927] A. C. 604. 

647. Add. Annotation : — Refd. International 
Trustee for Protection of Bondholders Aktien- 
gesellschaft v. R. (1935), 164 L. T. 56. 

. (o) Application of Lex loci solutionis (Vol. XI., 
p. 392). 

650a. Contract by State — Loan.] — When the Govt, 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt, contracts the loan, Sc not 
by the law of the country in which the con- 
tract is made. — Smith v. Weguelin (1869), 
L. R. 8 Bq. 198 ; 38 L. J. Ch. 465 ; 20 L. T. 
724 ; 17 W. R. 904. 

Annotations : — ^Folld. International Trustee for Protection of 
Bondholders Aktiengresellsohaft v. R. (1935). 154 L. T. 56. 
Refd. Goodwin v. Robarts (1876), 1 App. Gas. 476. 


PART VII. SECT, fi, SUB-SECT. 1.— 
B. (a). 

10 . Contract relating to foreign im- 
movable — Application of lex entua,}— 
Pltf., a oo. Incorporated In Victoria, 
whose principal oflaoe was situated in 
Victoria, by an agreemont in writing 
made in Victoria, a&reed to sell 
a station property, together with 
chattels, in New South Wales to 
persons resident In New South Wales, 
as agents for a co. to be formed. The 
proposed co. was incorporated in 
Victoria. It adopted the contract, Sc 
was subsequently Joined os deft, in an 
action In the Supreme Ct. of Victoria 
by pltf. oo. for instalments of purchase 
money & interest on the unpaid balance 
of purchase money. Pltf. co. & deft, 
co. wore both registered in New South 
Wales for the purpose of carrying on 
business there. The contract of sale 
provided that it should be stamped, & 
It was In fact stamped In New South 
Wales. The purohase money was 
payable In Victoria : — Held : the 
proper law of the contract was the law 
of New South Wales ; the Moratorium 
Act. 1030-1981 (N.S.W.), oousequently 
applied, & the personal obligation was 
oxtinguishod by that Act. — Mjerwin 
Pastoiial Oo. Propriktary, Ltd. v. 
Moolfa 1*abtoral, Oo. pROPRurrARY, 
Ltd. ; Mooli»a Pastoral Oo. Pro- 
prietary, Ltd. r. MoBCindlay, (19331 
Argus L. R. 401 ; 7 A. L. J. 167 ; 48 
O. L. R. 565^AUS. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 

662 vl. Aaaeaament of damages. 1 

— The right to damages for breach of 
a oontraot made in a foreign country 
& to be executed there is governed 
by the lex loci contractus & not by the 
lex fori, — Liveslby v. Horst. (1924] 
S. O. R. 605 ; (1025J 1 D. L. R. 159 ; 
ajfg. S. 0. sii5 nom. Horst v. Livesley, 
119241 2 D. L. R. 1002; [1924] i 


W. W. R. 443 ; 34 B. 0. R. 19.— 
CAN. 

652 vii. .1 — Lucas & Co. e. 

Moncton Supply Oo.. [1924] 4 D. L. R. 
876.— CAN. 

652 viii. -- — .1— The validity of a 
oontraot must be decided by the law 
of the place whore it was made. If 
valid there, It will be held valid every- 
where, by the taoit or implied consent 
of the parties. The law of the transfer 
of negotiable instruments rests on this 
foundation. — Hanson v. Collette 
(1931), 5 M. P. R. 363.— CAN. 

652 ix. .] — A contract of con- 

ditional sale having been made in 
Saskatchewan & the goods sold there- 
under, a motor car, naving been de- 
livered there : — Held : in the absence 
of proof of a contrary intention, the 
rights & obligations of the parties were 
governed by the laW of Betskatohewan. 

The oar was seized in Alberta on 
default by the buyer & resold ; & 
an action was brought in Saskat- 
chewan to recover the defioionoy on 
the resfiJe : — Held : the fact that the 
car had been seized In Alberta did not 
render Extra-Judlolal Seizures Act of 
that provinoe, which had not been 
compiled with, appUpable to prevent 
the recovery of tne defleienoy, where, 
at least the action for the defloienoy 
was brou^t. as it was in this ease, in 
Saskatohewan. Qu. : whether the 
non-compUanoe '^th said Act would 
have prevented recovery had the 
action been brought in Alberta.— 
(Commercial Corpn. Securities, Ltd. 

V. NIOHOIR (OTHERWISE BUTTERmLD), 
[1933] 1 W. W. R. 484 ; 3D. L. R. 
56.— CAN. 

652 X. .1— The rights & Uablll- 

ties. as dlstluguished from the re- 
medies, of the parties to a xneroantile 
oontraot must do determined by the 
proper, law of the Oontraot ; which is, 
primd facie, the lew loci contractus, a 
presumption which appllea with piur- 
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tiouiar foroe when the oontraot is to 
be performed wholly in the country 
wherein it is made. On the other 
hemd. whatever relates to the remedy 
which may be enforced is governed 
by the lex fori, for litigants must take 
the procedure as they find it in the 
ooxmtry In which they sue. — Bond- 
holders Securities (Dorpn. v. Man- 
VTLLE, [1933] 3 W. W. R. 1 ; 4 D. L. R. 
679.— CAN. 

6B2 xl. .] — By an agreement in 

writing made In Victoria between pltf., 
a Victorian co. ceurying on business In 
Victoria, & P., a resident of New South 
Woles, P. agreed to repay In Victoria 
all moneys due by him to pltf. & to 
execute seouritios for the same over 
his station property situate in New 
South Wales. Payment of the moneys 
was guaranteed by defts., who resided 
in Y^iotoria. In an action on the 
guarantee defts. pleaded that the rights 
of pltf. were barred by reason of the 
Moratorium Acts of New South Wales : 
— Held : the rights of the parties in 
the action were not to be aaoertained 
by reference to the law of New South 
Wales.— Dennys LascellEs, Ltd. v. 
Bokchard, [1933] V. L. R. 46 ; Argus 
L. H. 128.— AUS. 

sn. Offer made At accepted by post — 
Chvemed by law of country of offeror .} — 
Renfrew f^ur Mills v. Sanschaorin 
(1928), Q. R. 45 K. B. 29.— CAN. 

>p. Mortgage.} — Where a mtgo. of 
land in New Zealand is ooUaterally 
secured by an equitable mtge. of an 
intereet in land in England, both being 
executed in New Zealand by parties 
there resident Be domiciled. Be eecaring 
moneys advanced Be repayable !n New 
Zealand, the law of the oontTaOt to be 
applied is the lex loci coniraclua» & not 
the l^ attiu, Aocordingly, the Mort- 
ga^rs Relief Act, iOSL applies both 
to the mtge. Be the collateral seonrity. — 
Re J. to a., a Mortgaoe, 1933] 
N. Z. L .R. 1512.— K.Z. 



VoL XL — Oonfliot o! Lawi. Omw 


Before 659 add as follows 3 — 

65Sa. General rule.]'— Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Meld : as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of Sl property 
in them, & the p^irchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had Ao right to reject the goods 
A rescind the contract, which was governed 
by the law of Gibraltar. — Benaim & Co. v. 
Debono, [1924] A. 0. 514 ; 93 L. J. P. C. 
183 ; 181 L. T. 1, P. O. 

Annotations : — Reid. Broken Hill Proprietary Co. v. Latham, 
11933] Oh. 373 ; British Sc French Trust Oorpn. v. Now 
Brunswick Uy. Co., [1937] 4 All K. R. 516. 

664. Add. Annoiatiofi : — Refd. R^ublica de 
Guatemala v. Nur?ez, [1927] 1 K. B. 669. 

668. Add. Annoiatiomt : — Refd. R.epublica de 
Guatemalan, Nunez, [1927] I K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 

669. Add. Annotation : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add. Annotations: — Gonsd. Republica de 
Guatemala v. Nunez, [1927 ] I K. B. 669. Refd. 
Re Visser, Holland v. Drukker, [1928] Ch. 877. 

672. Add. Annotations : — Gonsd. Nihalchand 

Navalchand v. McMullan, [1934] 1 K. B, 171. 


Refd. Farr, Smith v. Messers, [1928] 1 K. B. 
397. 

676. Add. Annoiaiion : — Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D* Bsoompte de Mulhouse, [1923] 2 K. B. 630, 

688. Add. Annotation : — ^Refd. The Colorado, [1923] 
P, 102. 

684. Add. Annotation Generally, Refd. Grein v. 
Imperial Airways, Ltd., [1936] 2 All L. R. 
1268. 

688. Add. AnnoteUiona : — Refd. Benaim v. Debono, 
[1924] A. C. 614 ; Broken Hill Proprietary 
Co. r. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders Aktion- 
gesellschaft v. R. (1086), 154 L. T. 56 ; 
British & Frencdi Trust ( V)rpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All P. R. 510 ; Mount 
Albert Horough Council r. Australasian 
Teuipcranco Genorsl Mutual Ijifo Assur- 
ance Society, l.td., [1938] A. C. 224. 

e89a. Agreement by German In Germany — 

Enforcement by third parties.] — Hartmann 
i;. Konig (1933), 60 T. L. R. 114, H. L. 

691a. Charterparty In English — Entered Into 

by master of German ship with Germans 
abroad — To take cargo to England.] — The 
Wilhelm Schmidt, No. 645a, ante. 

692. Add. Annotation Gonsd. The Adriatic 
(1931), 47 T. L. R. 038. 

694. Add. Annotations : — As to (2) Gonsd. The 
Adriatic (1931), 47 T. L. B . 038 ; The Njegos, 
. [1980] P. 90. 

Gharterparty made In Egypt — Docu- 
ments & consignees English — Ship Swedish.] 


SQ. CotUract of agent appointed in 
Bombay — To purchase cotton in New 
York or Liverpool .] — Where a person 
in Bombay employs another person In 
Bombay as oommission agent to effect 
transactions of purchase 6c sale of 
cotton In New York or Liverpool, the 
transactions are not governed by the 
Bombay Cotton Contracts Act XIV, 
of 1922 & the bye-laws thereunder. — 
PiROJSHAW V. Bandeau IsAiArn & 
Co. (1931), 1. L. R. bl Bom. 225.— 
IND. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (c). 

m. Read now “ 658a 1,” 


PART VII. SECT. 2. SUB-SECT. 2. 

ti. -.1— The weight of authority 

supports the view that capacity to 
euter into an ordinary mercantile con- 
tract is governed, not by the lex 
domicilii, but by the lex loci ccmiractua. 
Therefore judgment cannot he re- 
covered here against a married woman 
as maker of a promissory note if under 
the Ux loci coniractus a married woman 
is not legally competent to make a 
promissory note. — Bondholdeks Se- 
cuiunss CoRPN. V. Manviixk, (1933) 
3 W. W. H. 1.— UAN. 


PART VII. SECT, 2, SUB-SECT. 4.— A. 

677 iv. .] — The obligations of 

trustees of a de^ to secure payment 
of a bond issue were held to be^remcd 
by the law of British diolumbia, 
(Uthongh the trustees were resident 
In Oregon, U.S.A., where the contract 
was made in British Columbia & was 
substantially to be performed there. 
The property edeo was situated, & the 
mtgor. resident. In British Columbia. — 
Habbib Investments, Ltd. v. Smith, 
[19341 I D. L. R. 748; 48 B. 0. R. 274. 
—CAN. 


st. JurisdiHur, of court to enforce — 
Contract to he perj'oT^ned abroad — 
Defendants retddem u Wiin jurisdiction.] 
— whore defts. in a siJt reside in this 
country & the principal odloe of pltfs. 
is in England, 6c a contract is enterod 
into there between the parties which is 
to be executed in New York, a suit In 
respect thereof may be Instituted in 
this Province. — Direct Cable Co, v. 
Dominion TELEaiiAi»n Co. (1881), 28 
Gr. 648 ; (1883) 8 A. R, 416.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 

f i. Incorporation of 

Harter Act.] — PItf. contracted with 
deft, ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pltf . was an American, the ship was an 
American ship, 6c the contract was 
made in the United States. Deft, 
alleged that the contiuct or bill of 
lading was Issued subject to the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
part of the contract it did not apply : — 
Held : the obligations of the parties 
under this contract ^ere governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on the parties, & said Act was to be 
applied in this cose. — Kiohabdbon 
& Sons. Ltd. v. 88. Bublinoton 
(Que. Adm.). [1931] S.C. R. 96; [1030] 
4 D. L. R. 527 ; ajyp.. [1929] Ex. O. R. 
186.— CAN. 

t U. . 3—^ Each of two 

bills of lading, which were similar, for 
certain goods to be carried from the 
United States of America to the Irish 
Free State In a ship, the property of 
the United States Shipping Board, 
stated that the shipments were subject 
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to all the terms & provislona of, 6c all 
the ©xompUons from liability con- 
tained in, the Harter Act, an Act of 
Congress of the United Sttit-ea of 
America : — Held : the bills of lading 
were American contracts, 6c as such 
should be oonaf rued by American law, 
& that law must bo proved or admitted 
before the ct. would be competent to 
decide the Quostlons of law submitted 
In the special case. — MaoNamara t». 
8.S. HATTERAiS, [19311 1. R. 837.— IR. 


flli. .] — The con- 

tract of oarrlttgo In question herein 
was made in the United States of 
America, both pltfs. wore United 
States oorpna.. & the contract con- 
tained a clause valid fit necessary 


according to such law, but not neccs- 
sary under the Canadian or English 
law. Moreover, the Insurance certi- 
ficates issued by one of pltfs. contained 
an express reference to the Harter 
Act, a law of the United States which 
the pltfs. now contend should not bo 
applied : — Held : in the above dr- 
cumstances. iuasmuch as the intention 
of the parties is to govern, it must be 
presumed that the parties to the con- 
tract Intended to be governed by the 
law of the United States (the Harter 
Act), & that such law applied. The 
best oriterlon of what law Is to bo 
applied Is to he found in the intention 
ox the parties, 6c where such Intention 
Is not expressed it Is to be gathered 
from the terms of the contract itself 
fic from the surrounding circumstances. 
Where a bill of lading contains special 
clauses, not necessary or valid under 
other laws, but necessary 6c valid 
under the laws of the country where 
the contract was mode, the parties 
are presumed to have oontracted sub- 
ject to the law which (rives effect to 
such clauses.— Bunge North Ameri- 
can Grain Oorpn. & Fire Absoon. 
OF PHXIADELPHU V. 8.8. SkARP, 
[1933] Ex. O. R. 75.— CAN. 



OasM 684a— 699. English ai^ Emfibb 

— ^By two freight engagement notes made in 
between pltfs., a firm carrying on 
business in Egypt, & defts., a British oo. 
with a branch office in Egypt, pltfs. agreed 
to reserve room for certain cottonseed for 
shipment to London by a steamer to be 
specified. Under a charterparty made be- 
tween the owners of the Swedish steamship 
A. & pltfs. as charterers the A, loaded the 
cargo at Alexandria for delivery in London ; 
& pltfs., '‘as agents only,*’ i^ued bills of 
lading whereby the cargo was to be delivered 
in London to the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, &; was so badly 
injured that she had to be towed to Cadiz, 
where she was found to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz « delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (i.c. pro rata) 
freight, which they alleged was payable either 
under the law of the fiag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that tbe law of England applied, under which 
pro rata freight is not payable : — Held : all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties, &, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by 8e*> was governed 
by the law of the flag ; looking at the circum- 
stances broadly, & having regard (inter alia) 
to the facts that all the documents were in 
English & on English forms, that delivery 
& payment were to be in England, the freight 
engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British firm, & the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply ; consequently the claim for 
distance freight failed. — The Adriatic, [1931] 
P. 241 ; 100 L. J. P. 138 ; 146 L. T. 680 ; 47 
T. L. R. 038 ; 18 Asp. M. L. 0. 259. 

Annotations: — Consd. The NJegos, (1936] P. 90. Re!d. 

The Torn! (1932), 147 L. T. 208. 

Charterparty governed by English law — 

Incorporation of charterparty In bill of lading.] 

— See Arbitration, No. 141a, ante, 

697a. Delivery of goods against bill of lading 

— Property in goods passing by contract with 
third party.] — In Jan. 1929, pltfs., the 
Government of Guatemala, purchased aero- 
planes & war material from a French firm 
in Paris for delivery at Guatemala City. By 
the contract of sale the goods were to be 
accepted by the purchasers before departure 
from the sellers* works, & payment therefor 
was to be mode as to 34 per coat, by cash 
with order A; as to the balance of 36 per 
cent, by a confirmed irrevocable credit with 
a first-class bank. The sellers undertook to 
insure the goods also arrange for their 
transport to Guatemala City via Puerto 
Barrios. For these transport services the 
pltfs. agreed to pay a lump sum. The sellers, 


Digest Supplement. 

by their agents in Antwerp, chartered the 
Norwegian steaanship St, Joseph, owned by 
defts. for the transport of a po^on of the 
goods from Antwerp to Puerto Barrios. By 
the bill of lading, which was mainly in Eng- 
lish, the goods were to be delivered unto the 
'' Gouvemement de Guatemala or to his/their 
assigns.” The bill of lading contained no 
reference to the Hague Rules or to the 
article of the Belgian Code which embodied 
those rules. On the arrival of the ship at 
Puerto Barrios pltfs. presented the bill of 
lading & took delivery of the goods, which 
were then sent on by rail to Guatemala City. 
The goods were found to have been damaged 
during sea transit by reason of the bad 
stowage of a part cargo of patent fuel also 
carried in the St. Joseph, & the Guatemala 
Government sued the shipowners for the 
damage. The shipowners admitted liability, 
but contended that their contract with pltfs. 
was governed by Belrian law, which em- 
bodied the Hague Rules, &; that therefore 
their liability was limited : — Held : that 
pltfs. became the owners of the goods by 
. acceptance, & payment to the sellers, before 
, shipment, & not as consi^ees or indorsees 
of the bill of lading within the meaning of 
Bills of Lading Act, 1855 (c. Ill) ; the only 
contract between pltfs. & defts. was mode 
by pltfs.* offering the bill of lading to the 
shipmaster & getting delivery of the goods, 
& it was a contract made in Guatemala, with 
which no Belgian had anything to do, 
except as agent ; pltfs. were bound by the 
terms contained in the bill of lading & 
nothing more ; there was nothing to show 
that either paity intended or contemplated 
the application of Belgim law to the con- 
tract, & it was impossible to import into 
such a contract, between such parties, a 
term of Belgian law to which no reference 
was made therein ; even if the contract was 
made in Antwerp, & pltfs., by taking de- 
livery, incurred the same liabilities as the 
shipper, who took the bill of lading, they 
only incurred a liability to which the section 
of the Belgian Code had no application, for 
it could not be that a document which, in 
its inception, had nothing to do with Belgian 
law could afterwards become subject to it ; 
&, therefore, there must be judgment for 
pltfs. on their claim, subject to a reference. — 
The St. Joseph, [1933] P. 119 ; 102 L. J. P. 
49 ; 149 L. T. 362 ; 49 T. L. R. 367 ; 18 

Asp. 376. 

699. Add. Annotations : — Consd. Cantiere Navaie 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
V, Timber Operators & Contractors (1926), 
95 L. J. K. B. 669. Consd. Foster v, Driscoll, 
Lindsay v. Attfield. Lindsay v, Driscoll, 
[1929] 1 K. B. 470; Adelaide Electric 
Supply Co. V, Prudential Assurance Co., 
[1934] A. 0. 122 ; International Trustee for 
Protection of Bondholders Aktiengesellschaft 
v. R, (1936). 164 L. T. 66. Refd. Equitable 
Trust Oo. of New York v, Henderson (1930), 
47 T. L. R. 90 ; British French Trust 
Corpn. V, New Brunswick Ry. Co., [1937] 4 

I All E. R. 616. 


PART VII. SECT, a, SUB-SECT. 4.--B. <e). 

701 1. Marine poUoy — Qrmemed by lex loci eontrachi $,\ — ^Patikbsom «. Oontimkmtal Insdbanob Oo. (1859), 18 U. O. R. 9. 
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VoL XI.— Oonfflot ol Laws. Cases 70Sa— 782a. 


702a. Contract between foreign broker & 

English broker — Right of cancellation as 
between foreign broker & principal — Governed 
by lex loci contractus.] — ^By English law, an 
underwriter acknowledging in a policy of 
marine insurance that the assured has paid 
the premiums, the policy cannot be cancelled 
by the insurance broker on the ground that 
he has not received the premiums from the 
assured, without the authority of the 
assured. But where a Canadian assured 
instructs in the United States an American 
insurance broker to effect an insurance in 
England, which he must do through an 
English broker, the law applicable on this 
qu^ion of right of cancellation is that of the 
country where the relation of principal & 
agent is created — ^that of the United States. 
In such a case, the English broker, who is 
liable to the English underwriter for the 
premium, cannot sue the assured, but looks 
to the American broker, who, in turn, looks 
to the assured for payment : — Held : the 
question in such a case was one of foreign 
law — ^here, that of New York State — & 
therefore of fact ; the ct. accordingly found 
that the American broker could cancel such 
a policy on the ^ound that the assured had 
failed to supply him with the premium, with 
the assent of the undei*writer, but without 
the assent of the assured who had failed to 
pay the premium. — Ruby S.S. Corpn., Ltd. 
v. Commercial Union Assurance Co. (1933), 
160 L. T. 30 ; 39 Com. Caa. 48 ; 18 Asp. 
M. L. C. 445, C. A. 

702b. Reinsurance with foreign company — 

No policy issued.] — Maritime Insuranci;: Co., 
Ltd. r. Union Von Assecuranz, 1805 (193^^ 

79 Sol. Jo. 403. 

708a. Policy effected In England by | 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Ix)ndon branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, ^ proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strue according to English law : — Held : 
it was permissible necessary to look at 
the terms of the contracts Sc to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable. — 
New York Life Insurance Co. v. Public 
Trustee, [1924] 2 Oh. 101 ; 93 L. .T. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. R. 430 ; 68 Sol, 
Jo. 477, O. A. 

Annotatinnn : — Befd. Swedish Central Ry, r. Thompson, 


[19241 2 K. B. 265; Repnblioa de Guatemala e. Nunes, 
[19271 1 K. B. 609 ; Re Russian Bank for Foreign Trade, 
[19331 Ch, 746. 

705. Add, AnnotaHon: — As to (1) Refd. The 
Colorado, [1923] P. 102 ; The Zigurds (No, 1) 
(1932), 48 T. L. B. 656. 

705a. Insurance against loss by forged document— 
Governed by English law — Insurance in 
London— Business carried on In New York.]— 

Pltfs., who carried on business in New Y'ork, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
“ to have been forged.’’ During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
false statement of the Arm’s assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., A: the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
“ a false statement of (Inancial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word ” forged ” in the 
policy must be construed by the law of Now 
York where the loss occurred. Sc that there- 
fore it was immaterial if the document was 
not a forgery according to English law : — 
Held : even if the document was a forged 
document according to the law of New York 
the word ” forged ” was used in the policy 
merely to describe an existing state of fact 
Sc not as a term of art to be construed accord- 
ing to the law of the place whore the loss 
happened, & accordingly the action failed. — 
Equitable Trust Co. op Nbw Y'ork v. 
Henderson (1930), 47 T. L. R. 90. 

7d7a. Governed by lex loci rel sltao— Lease executed 
In France — Relating to land In Chile.] — St. 

Pierre v. South American Stores (Gath 
& Chaves), Ltd., No. 750a, post 

709. Add. Annotation : — Refd. Bohnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government.] — Perry v . Equitable Life 
Assurance Society op (J.S.A., No. 640b, ante. 

711. Add. Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations For ” 5 De G. M. Sc O. 004 ” 
read ” 1 De G. M. Sc G. 004.” 

719. Add. Annotation : — Retd. The Colorado, 
[1923] P. 102. 

721. Add. Annotation : — Generally , Refd. Ruby 
S.S. Corpn., Ltd. v. Commercial Union 
Assurance Co. (1933), 160 L. T. 38. 

780. Add. Annotaiion : — Dlstd. Poster v. Driscoll, 
Lindsay v, Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

782. Add, Annotaiion : — Distd. Poster v. Driscoll, 
Lindsay v, Abt field, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

782a. Goods to be smuggled Into foreign 

country — Not enforceable In England.] — P., a 
financier, L., a distiller, D. Sc M., a firm of 
shipbrokors. Sc one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic Sc sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country, D. Sc M. entered into 


.1— Hewitt Sc Hewitt (Ont.) (1918), 14 O.W. N. 300 ; 43 D. L. R. 716.---CAN. 
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ClMi78Sa — 762a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


a contract to buy a steamer for £2,565 ; F. | 
advanced £256 as a deposit on the purchase. | 
On Oct. 26, 1927, an afireement was entered 
into between P., L. & U. ^ M., whereby L. 
agfreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by P., accepted by A. 
& indorsed to L., A; a second bill for £4,812 
accepted by A. A D. A M., both bills to be 
payable ninety days from Nov. 26, A to be 
drawn A accepted on Oct. 26, A handed to L. 
to hold as security imtil he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. A M. £2,500 (£1,000 at 8 per cent, per 
annum A £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. F. agreed to lend D. A M. £1,000 
at 40 per cent, per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation A £2,500 against marine risks 
A deliver to L. cover notes for £1,500 A £1,000 
A to P. a cover note for £1,000. P. A L. 
•agreed jointly to underwrite the insurance 
for £1,000 against confiscat on at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
A M. agreed to provide £1,600, the estimated 
balance required for the ^uipment of the 
steamer for the voyage ; — Held : the object 
to be attained by this agreement being a 
breach of international comity, the a^ee- 
ment was contrary to public policy A void. — 
Foster v. Driscoll, Lindsay v, Attfield, 
Lindsay v. Driscoll, [1929] 1 K. B. 470 ; 98 
L. J. K. B. 282 i 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

Annotation : — Refd. Carling Export Brewing & Malting Co., 
Ltd. V. R., [10811 A. O. 485. 

733. Add, Annotation : — Dlstd. Foster r. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

738a. Payment of rent by bills on London — 
Illegal exchange transaction.] — Resps. were 
jointly bound to fulfil the obligations con- 
tained in leases of premises in Santiago de 
Chile granted by the predecessors in title of 
applts. The leases provided the following 
w^ in which the rents should be payable : 
“ Payment shall be effected monthly in 
advance in Santiago de Chile on the first 
day of each month by first class bills on 
London. ” In 1 93 1 , Chilean legislation super- 
vened which resps. maintained prevented 
them from acquiring foreign exc^nge in 
Chile or from paying the rents in Chile by 
drafts on London without the authorisation 
of the committee established by the legisla- 
tion to control exchanges, A that requests 
by them for such authorisation from time to 


time had been refused by the committee. 
The Chilean le^lation established a control 
of international operations of exchange A the 
transfer of funds abroad, entrusting such 
control to a committee or commission. The 
legislation defined international exchange 
transactions as “ the purchase A sale of all 
kinds of currency A gold in any form A 
the bills of exchange, cheques, drafts, letters 
of credit, telegraphic orders, A documents of 
any other nature requiring the transfer of 
funds from Chile or vice versa.” Con- 
flicting evidence by Chilean experts was given 
as to the meaning in Chile of first class bills 
on London. The evidwace accepted was 
that ” payable in Chile in first class bills on 
London ” had a special mercantile meaning 
in Chile — ^namely, ” bills drawn in Chile by 
one or other of a select list of bankers A 
mercantile houses in Chile upon one or other 
of a select list of bankers A mercantile houses 
in London ” A these were known technically 
as F. C. L. bills. An advocate in Chile who 
hod been Minister of Justice gave evidence 
that the F. O. L. bills came within the mis- 

‘ chief of the Chilean legislation : the 

• Chilean legislation made it impossible for the 
rent to be paid as directed, as the mode of 
payment as already interpreted would have 
been an international exchange transaction 
within the meaning of the Chilean legislation. 
— Db BeAohb V, South American Stores, 
Ltd,, a Chilian Stores, Ltd., [1936] A. C. 
148 ; 104 L. J. K. B. 101 ; 162 L. T. 309 ; 61 
T. L. R. 189 ; 40 Com. Cas. 167, H. L. 

740. Add, Annotaiion: — As to (2) Refd. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 95 L. J. K. B. 1016. 

748. Add, Annotations : — As to {I ) Refd. Jebara v, 
Ottoman Bank, [1927] 2 K. B. 254. Generally, 
Mentd. Larrinaga v, Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 465. 

750. Add, Annotations : — Apid. Soc. Anon, de- 
Grands Etablissements de Touquet Paris. 
Plage V, Baumgart (1927), 96 L. J. K. B, 
789. Refd. Carlton HaU Club v. Laurences 
[1929] 2 K. B. 163 ; Nihalchand Navalchand 
V. McMullan, [1934] 1 K. B. 171. 

752. Add, Annotations ApId. Soc. Anon, de- 
Grands Etablissements de Touquet Paris. 
Plage V, Baumgart (1927), 96 L. J. K, B, 
789. Refd. Carlton HaU Club v, Laurences 
[1929] 2 K. B. 163. 

752a. — — .] — Where money is 

lent in a foreign country for the purposes of 
gaming A gemiing in that country is not 
illegal, A cheques payable in England are 
given for the money lent, pltf. can ignore the 
security A sue as for money lent to deft.— 
Anonymej)E8 Grands Eiablissb- 
MENTS db Touquet Paris^Plagb v, Baum- 
oart (1927), 96 L. J. K. B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

AnnotaHon: — Ooiifd. Carlton Hall Club v, Lanrenoe, [1929] 
2 K. B. 153. 


PART VII. SECT. 8, SUB-SECT. 6.— D. 

»p. ConJtrad to indemnify bctU .) — 
Where a oontraot of Indemnity agaiiuit 
loss with reepeot to bail given In pro- 
oeedli^ in a ot. of a foreign country, 
is lowiul under the law of that oount^ 
the oontraot, & the security, it any. 


given ** in implement ot the contract,** 
oan be enf oro^ in Canada, even though 
the oontraot was executed in Canada 
tL said security is a mtge. on Cana- 
dian land. — National Subbtt Co. v. 


PART VII. SECT. 2, 8UB-SfiCT. 8 

766 I, By act of parties — PaymefU — 
In what currency. }--Ehmka v, Bobdkb 
Cmss iMPBOVEMXNT Co. (1922), 52 
O. L. R, 193.— CAN. 

766 IL ^ — .1 — Mtxbs V, 
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VdL XL--C!anfliot ol Laws. Cases 766a^78Sa. 


756*. — Option *S to pl»QO.]— Pltfa., 

suQce3spr« of tlie owner of premises in 
Santiago de Chile, by a lease executed at the 
Chilean consulate in Paris & drawn in the 
Spanish language, let the premises to the 
Chilean Stores for a term of 10 years from 
1935, at a rental of 93,600 pesos of 183,067 
milliontl^ of a gramme of fine gold montlily, 
to be paid at tlie option of the owner either 
in Santiago de Chile or remitted to Europe, 
according to the instructions which the owner 
might give, one month in advance on the 
first working day of each month. The 
second deft., the South American Stores, 
joined in the le^so as guarantor, but so as to 
become jointly responsible as primary obligor 
imder the contract. The South American 
Stores carried on business in the Argentine. 
All parties by the lease elected domicil in 
Chile. There was evidence that there was 
no verbal agreement that the rental should 
be fixed on a gold basis. In July, 1936, the 
owner served a noticti as follows : “ Please 
take note, till further notice, of my option & 
of the following instructions,’' & then fol- 
lowed instructions for payment in sterling on 
a gold basis ; — Hela : (1) the contract must 
be construed accordmg to Cliilean law, even 
though part of the performance of it was to be 
in England ; (2) evidence of the intention 
of the parties which would be admissible in a 
Chilean ct. to interpret the contract is ad- 
missible in England ; (3) neither party had 
any intention other than that expressed in 
the contract as interpreted by experts on 
Chilean law ; (4) the rent to be paid had been 
specified as an amount of Chilean mow^ v, 
not as an amount of gold ; (5) the rent w’as 
be remitted from Chile, & no claim coula 
be made to have it remitted from the Argen- 
tine by the guarantors. — St. Pierrk South 
Akerican Stores (Gatii & Chaves), Ltt>. 
& Chilean Stores (Oath & Chaves), T^ri>., 
[1937] 3 All E. K. 349 ; 42 Com. Cas. 303, C. A. 

767. Add. Annotation: — Aa to (1) Apld. Swiss 
Bank Corpn. v. Boehmisebe Industrial Bank. 
[1923] 1 K. B, 673. 

762a. .] — Applts., a New Zealand borough 

council, pursuant to an agi’cement of Sept. 4, 
1926, borrowed money for public works from 
resps., a life insurance co. incorporated in 


Victoria, & carrying on business in Australia 
& New Zealand, & as security therefor issued 
in New Zealand debentures repayable in 
Victoria & bearing interest payable half- 
yearly in that State. The debentures were 
issued under the Local Bodies’ l.oans Act, 
1913 (now 1920) of New Zealand, Sc the loan 
& interest were secured on a special rate of 
thi*eepence in the pound on the? rateable value 
of all rateable property in tht; borough, 
provision being made for a sinking fund : — 
HeM : the obligation of applts. to pay t/he 
interest in Victoria was not affected by 
Financial PJniergency Act, 1931, of Victoria, 
as amended, whicli by sect. 19 (1) provided 
for the compulsory reduction of inieiest 
payments on mtges. which, by sect. 14 (I), 
were defined as including “ any debenture 
. . . issued by any public or local authority.” 
The Victorian Acts did not apply to the 
debentures or to the interest; payalple under 
them, & did nf)t therefoi'<i afford a defence to 
a claim for the payment of iuterc^st at the 
full agreed rate. To hold tliat the Acts did 
apply would be to attribute to the Victorian 
Legislature an intention t;o legislaLi in regard 
to matters lying outside its territorial juris- 
diction, because the land charged under the 
debenture— a charges on the rates btdng a 
charge on land — was in New Zealand ; <fc, 
further, to change the a.mount of tlu! debt 
would be to affect the sei;urity on th(* land, 
which was (ixtra-territorial so far as Victoria 
was concerned. 

The proper law of tlup contract was that of 
New Zealand. The extent of the security 
was defined by the debt, Sc both the dt^bt ^ 
the security were fixed by the New Ztjaland 
Act, so that to hold that the Vic.toi'ian Acts 
ajpplied would be to treat a New Zt^ala-nd 
statute as varied i/i regani to /i New Zealand 
ccmtract by Acts of the Victorian Legislature. 
Clear Sc precise words woxild be nexaied bcdbi'o 
an intention could be attributed to ilie 
Victorian Ijt5gislaturo to jpurport to exercise a 
jurisdiction of that cliaracter, wlaireas a 
consideration of the relovaut sects, of tlai Acts 
showed their territorial iiniitation to Victoria. 
Ifurlber, the New Zealand cts. wore not re- 
quired to treat the A (its of the Now Zealand 
lAigislature as varied hy the Lt^gislaturo of 


Union Natural Gas Co. (1922), 53 
O. L. R. 88.— CAN. 


756 ill. 


-.] — Wherea 


payment oriiflnatlng In one country le 
to be made in another country, & the 
currency denomination specified ia the 
same in both countries, the rule is that 
the payment must be made in the 
currency of the country where the 
money is payable, unless by express 
terms or necessary implication payment 
in some other currency is required. — 
8immb V. Chbbnknkoff, U925J1 1 
W. W. R. 967 : 62 H, h. B. 703 ; 15 
Bask. L. R. 185,— CAN. 


PART Vn, SECT. 8. 

a 1. Debentures payable in 

particular place.] — Deft., a municipal 
coimn. In New Zealand, duly constituted 
under the Municipal Corps. Act. 1933, 
borrowed from pltf., a life assurance 
society Incorporated in the State of 
Victoria, moneys by way of special 
loans, ic issued to the pitf. debontures 
for the amount so borrowed, whereby 
the principal Sc interest was made pay- 
able in Victoria. The loan was xnade 
& secured by a special rate on rate- 


able property In New Zealand & the 
debentures given under & in accordance 
with the Local Bodies’ Loans Act, 1918 
(now 1926). The loan-moneys wore 
paid in New Zealand, the debentures 
were executed in New Zealand, &, in 
the event of default by deft., pltf, 
could not effectively obtain relief ex- 
cept in the Supreme Ct. of Now Zea- 
land. The Flziancial Emergency Act, 
1931 (Victoria), s. 19 (1), enacted that 
except as therein provided every mtge. 
shall ... bo construed Sc take effect 
as if it were a term of the mtge. that 
on Sc from the coining into operation of 
Part III . . . the Interest payable 
under the mtge. should be reduced at 
a rate equivaJent to four sblllings 8c 
sb^nce for every pound of such 
interest. It was provided by sub-s, (2) 
that the provisions of tho secit. or of 
any order made under that particular 
Division of the Act should not operate 
so as to reduce the interest payable 
under any mtge. to a rate less than 
five pounds per centum per annum. 
It was enact^ by sect. 22 (1) that 
every payment of interest made in 
pursuance of that particular Division 
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of tho A(3t or of an order mado there- 
under should be a full dlschaigo of th<3 
mtgor.’s liability for interest under his 
mtge. in respect of the period to which 
such payment rtdated. Pltf. sued deft, 
for tho difference between the amount 
of interest payable under the deben- 
tures & tho amount actually paid 
by dofts. — viz., the redu(X)d amount 
that would bo payable if the Victorian 
Act applied : — field : (1 ) deft, was not 
entitled to the reduction cnact/cd by 
the Victorian Act ; (2) the proper law 
of the Ciontract aatoits nature & effect 
was the law of New Zealand, including 
the obligation to pay interest & the 
quantum thereof ; (3) oven if tho law 
of Victoria governed the mode of 
performancje, the Victoria Act did not 
relate to the mode of j>orformanee but 
effected a variation of an oliiigation 
imposed & of an amount payable iixed 
by the Legislature of New Zealand (as 
well as by tho intention of the parties), 
which could not be overriden by foreign 
law, — AUSTRALiVSlAN TBSMPBEANOX Sc 
General Assurance Corpn,, Ltd. u. 
Mount Albert Borough, [1936] 
N. Z. L. R. 64.— N.Z. 



Cases 762a— 806. English and Eiipibx: Digest Supplement. 


another State. The debentures, though mtges. 
within the definition in sect. 14 (1), were not 
mtges. to which the Acts applied. — Mount 
Axjbbbt Borough Council v. Australasian 
Temperance & General Mutual Life 


Assurance Society, Ltd., [1938] A. C. 224 ; 
[1937] 4 All E.B. 206; 107 L. J. P. 0. 6 ; 167 
L. T. 622 ; 64 T. L. B. 6, P. 0. 

Annotation : — Betd. British & French Trust Corpn, v* New 
Brunswick Ry. Oo.. [1937] 4 All E. R. 616. 


Part VIII. — Torts. 


777, Add. Annotation : — Held. Isaacs v. Cook, 
11926] 2 K. B. 391. 

788, Add.Citaiion: — sub nom. Badtolph i». Bam 
FE iLD, Oas. temp. Pinch, 186. 


789, Add. Annotation : — Held. The Pagernes, 
[1927] P. 311. 

796, Add. Annotation : — Aa to (2) Refd. Com- 
mercial & Estates Oo. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 


Part IX.- 

800. Add. Annotations : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. Refd. Apted v. 
Apted & Bliss (1930), 143 L. T. 363 ; Pender 
V. Mildmay, [1936] 1 K. B. 111. 

801. Add. Annotations : — Expld. & Dlstd. Nachim- 
son V. Nachimson, [1930] P. 217. Refd. 
Apted V. Apted & Bliss (1930), 143 L. T. 363. 

802. Add. Annotations : — Refd. B. v. Moscovitch 
(1927), 44 T. L. B. 4; Ppivack v. Spivack 
(1930), 09 L. J. P. 62. 

803. Add. Annotation : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 

803a. Facilities for dissolution under 

local law immaterial.] — Marriage is a volun- 
tary union for life of one man <fc one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of official registration. 

A man & a woman, both domiciled 


-Marriage. 

Bussians, entered in Bussia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, bo dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration : — Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
son V. Nachiaison, [1930] P. 217 ; 99 L. J. P. 
104 ; 143 L. T. 254 ; 94 J. P. 211 ; 46 
T. L. B. 444 ; 74 Sol. Jo. 370 ; 28 L. G. R. 
617, C. A. 

Annotations : — Befd. GottUlIe v. Edelston, [1030] 3 K. B. 

378 ; Spivack v. Spivack (1930), 99 L. J. P. 52 ; Fender v. 

MUdmay, [1936] 1 K. B. 111. 

806. Add, Annotations : — As to (3) Consd. Inver- 
clyde V. Inverclyde, [1931] P, 29. Refd. 
Mitford V. Mitford, [1923] P, 130 ; Nachimson 
V, Na;Chimson, [1930] P. 217. 


PART VIll. SECT. 1. 


776 xU. .] — Appel- 
lant. resident in Ontario, in the oourse 
of bis employment was injured In that 
province owing to the nogligenoe of a 
fellow servant. He sued for damages 
In SasKatoiiewan. in whloh province 
common employment was not a de- 
fonoe. although a defonoe to an action 
in Ontario : — Held : the aotiou could 
not be maintained. — McMillan v. 
Canadian Northkkn Ry. Co., [1923] 
A. O. 120 ; 92 L. J. P. C. 44 ; 128 
L. T. 2U3 ; 39 T. L. R. 14.— CAN. 


776 xili. .] — An ap- 

plioation under K. B. Act, 1920 
(Sask.). for leave to bring an action 
for damages for personal injuries in- 
curred in the province of Alberta in 
the oourse of pltf.'s employment was 
refused, on the ground that the acts 
oomplaiued of were not *' unjustifiable '* 
accordiuR to Alberta law. & an 
essoutisl condition to found the 
action wa« not fulfilled. — Ward v. 
British Amkbioan Oil Co., Ltd., 
[1923] 1 W. W. R. 1340 ; 16 Saak, 
L. R. 526.— CAN. 

776 xiv. .1— 0*CoN- 

Noa V. Wray, Boyd v. Wray, [19301 3 
D. L. R. 899 ; 8. C. R. 231, affif. [19291 2 
D. L. R, 24 ; 46 Que. K. B. 199.— CAN. 

776 XV, .) — Cald- 


well V . Reilly & Bell, [1931] 3 
W. W. R. 613.— CAN. 

776 xvl. Effect of 

Criminal Code, ss, 1143, 1144.)— Sects. 
1143 & 1144 cannot be invoked as a 
bar to an action for a tort committed 
in a foreign country, — Caldwell v, 
Rv.tlly & Bell, [1932] 3 D, L. R. 149 ; 
1 W. W. R. 890 ; affg., [1931] 3 W. W. 
R. 613.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

780 i. Trespass to person — Damages 
— Granting of compensation entrusted 
to special tribunal in country ufhert tori 
committed.] — Since in B. C. the board 
appointed under Workmen's Com- 
pensation Aot has exolusive jurisdiction 
in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against bis employer 
for any accident arising out of 8: in the 
oourse of his employment, no action 
can lie in Saakatohowau on behalf of a 
widow & ohild of a workman for his 
death while domiciled In B. C. — Wal- 
pole t>. Canadian Northern Ry. Oo., 
[1923] A, a 118 : 92 L J. P. O. 89 ; 
128 L, T. 289 ; 39 T. L, R. 16.— CAN. 


b. For Trespass — Negliasnee — 
Common employment — Lex loci actus ** 

read “ Neqlioes^cO‘-<iommon em» 

ploymentr^Lex loci actus.** 
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f. After this oase add ** See, also. 
No. 776 xii., ante.** 

fi, .] — Defender^ whose 

domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing his Soottish 
domicilo, ^va8 sued in respect of a 
delict committed while on a visit to 
Scotland. The delict consisted in the 
negligent driving of his motor car, 
reBulting in a collision with another 
motor car, the owners of which were 
also cited as defenders. At the date 
w'hen the action was brought against 
him he had gone abroad again & he 
was not personally cited, but bo had 
intimated the claim to an insurance oo. 
with whom be was insured against 
third-party risks, & they wore them- 
selves conducting the defence : — Held : 
defender’s Scottish domicile of origin, 
coupled with the commission of a 
delict in Scotland, did not suffice to 
found jurisdiction against him in the 
absence of peisonal citation In Scot- 
land- — Kerr v. Ferqubon (R. & W.), 
[19311 S. O. 736.— SOOT. 

f ii. .)— The rights of a 

minor residing in a foreign state to 
sue in Quebec for injuries sustained in 
an acoident In Quebec are governed 
by tlie laws of the foreign state. — 
SOHATZ V. MoEntyrb, [1936] S. O. R. 
238 ; 1 D. L- B. 808.— CAN. 



VoL XL — Oonfliot ot Laws. Cases 814—868, 


814. Add. ArmoUUion : — A» to (2) Reid. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Oh. 269. 

817. Add, AnnokUion : — Reid. Berthiaume v. 
Dastous (1929), 46 T. L. R. 607. 

821. Add, Annotation : — Retd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. R. 44. 

827. Add, Annotations : — As to (1) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v, Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v, Mit- 
ford, [1923] P. 130. 

828a. .] — Papadopoulos v, 

Papadopoulos, No. 946b, post, 

828b. Incapacity by lex domicilii.] — 

Petitioner & resp., Portuguese subjects 
domiciled in Portugal, Sc first cousins to each 
other, came to reside in England in 1868, & 
in 1866 they went through a form of marriage 
before ttie registrar of the district of the City 
of London. In 1873 they returned to 
Portugal, Sc their domicil throughout con- 
tinued to be Portuguese. By the law of 
Portugal a marriage between first cousins is 
illegal as being incestuous, but may be 
celebrated under a Papal dispensation : — 
Held : the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null Sc void. — Sotto- 
MAYOR V, Db Barbos (1877), 3 P. D. 1 ; 47 
L. J. P. 23 ; 37 L. T. 416 ; 26 W. R. 466, 
0. A. 

AnnoUUions : — Gonsd. Ingham (falsely called Sachs) v. 
Sachs (1888), 66 L. T. 920 ; Hay v. Northoote, [19001 
2 CJh. 262 ; Re Bozzelli’s Settlement, Hnsey-Hunt v, 
Boxzolli, [19021 1 Ch. 751. Expld. Ogden v. Ogden. ^1907] 
P. 107. Consd. Republlca de Guatemala v. Nunez. (1927) 
1 K. B. 669. Refd. Bloxam v. B'avre (1884), 60 L. T. 
766 ; Vidltz v. O’Hagan (1899), 68 L. J. Oh. 553 ; ISHtford 
V. Mitford & von Ktinlmann, [1923] P. 130. 

829. Add, Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggettv. Sloggett, [1928] P. 148 ; Nachimson 
V. Nachimson, [1930] P. 217. 

835a. .] — If there is one question better settled 

than any other in international law, it is that as 
regards marriage — putting aside the question 
of capacity — locus regit actum. If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 


{per Our.). — Berthiaume v, Dastous, [1930] 
A. C. 79 ; 99 L. J. P. C. 66 ; 142 L. T. 64, 

P. C. 

Annotation : — Ooxisd. Nachimson v. Nachimson, [1930] P. 

217. 

836. Add, Annoiaiions : — FoUd. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641 ; Berthiaume v, Dastous 
(1929), 46 T. L. R. 607 ; Inverclyde v, Inver- 
clyde, [1931] P. 29. 

840. Add. Annotation : — As to (2) Refd. Buerger v. 
New York Life Assce. (1027), 96 L. J. K. B. 
930. 

853. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v, 
Deen, [1924] 1 K. B. Ill; R. v. Moscovitch 
(1927), 138 L. T. 183. 

868a. Marriage of Roman Catholics in 

India — Within prohibited degree — Indian 
statutes inapplicable.] — (1) Two British Roman 
Catholics assumed to bo domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibitt^d degrees of 
consanguinity according to English law, but 
a dispensation had been obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple tt:) contract the marriage 
notwithstanding : — Held : tliero was no 

sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
■ Roman Catholics to enter into a valid union, 
Sc the marriage was declared null So void. 

(2) There is no legal impossibility, as far 
as I know, in retention of domicil of origin 
during successive generations (Lord Mbrri- 
VAi^, P.).— Peal v. Peal, [1931] P. 97 ; 100 
L. J. P. 69 ; 143 L. T. 768 ; 40 T. L. R. 046 ; 
74 Sol. Jo. 612. 

859a. Marriage at embassy — Between foreigners not 
of ambassador’s country,] — Marriage in the 
public church, or some public chapel, re- 
q^uired by Marriage Act, 1763 (c. 33), s. 1. 
Exception, as to the chapel of a foreign 
ambassador, between foreigners, not being of 
the ambassador’s country, not admitted. — 
Pertreis V. Tondbar (1790), 1 Hag. Con. 136. 

860. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 46 T. L. R. 007. 

861a. Marriage In Turkey before Treaty 

of Lausanne.] — ^Martin v, Martin Sc May 
(1928), 72 Sol. Jo. 612. 

861b. .] — Doust V. DouSt (1929), 

108 L. T. Jo. 113. 

868. Add. Annotation : — Apld. Matthews v. 
Matthews (1930), 99 L. J. P. 143. 


PART IX. SECT. 1, SUB-SECT. 1. 

811 i. Marriaoe solemnised ac- 

cording to law of state ,] — If a person 
domioued in a oouDtry whose laws 
permit polygamous marriages is. in 
aooordanoe with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled there thon^ 
temporarily residing in B. C.. the status 
of the wives will be recognised by the 
otz. of B. C. tor the purpose of nxlng 
the Buooession du^ payable on 
movable property in B. C. going under 
deceased’s will to each of the wives. — 
Yew V, A.-G. »OR British Columbia, 
[19241 1 D. L. R. 1166; 1 W. W. R. 
75S; 83 B. C. R. 109; revso, S. O. 
sub nom. Be Lsb Ohbono. [1928] 1 


W. W. R, 867.--CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— B. 

814 ill. -Fafabd V. Beaupbk 

(1927), Q. R. 66 S. O. 24.— CAN. 

814 Iv. .] — The fact that the 

ceremony of marriage was solemnlzod 
In a foreign country wherein such a 
marriage Is valid does not render It 
valid In a province in which 5 & 6 Will. 
4, 0 . 54, is In force, if the parties were 
British subiects & only temporarily 
resident, but not domioued, abroad. — 
Drjarpin" V. Dejabdin, [1932] 2 

W. W.R. 237.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— 0. 
887 U. .1— In 1911 H.. domiciled 


liTtbo Transvaal, married his deceased 
wife’s sister, W.. who was domiciled 
in Natal. By the common law pre- 
vailing in T. at the time, marriago 
between a man & his deceased wife’s 
sister was prohibited. In N. such a 
marriago was permitted by statute : — 
Held : the marriage was valid inas- 
much as the domicil of W. was In N. 
& the marriage was celebrated in N., 
fk the N. cts. would not regard the 
validity of the marriages as affected by 
an incapacity imposed by the law of 
the husband ’h domicil not recc^uised 
by the law of N.— Friedman v, fried- 
man's Executors (1922), 43 N. L. R. 
259.— S. AF. 
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Part X. — Divorce and other Matrimonial Causes 


873a. ,] — The jurisdiction in divorce is limited 

to England & Wales & depends upon domicil 
there» & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country. — Tallack v, 
TalIiAOK a Broekema, [1027] P. 211 ; 96 
L. J. P. 117 ; 137 L. T. 487 t 43 T. L. E. 
407 i 71 Sol. Jo. 621. 

Annotation : — Oonsd. GoflC v. Gofl, [19^4] P. 107. 

Under Judicature (Consolidation) Aet^ 1025 
(c. 49), s. 191 .] — See Husband A Wife, No. 
5542a, poet 

878. To the cross-reference following this case 
add “ See^ now^ Indian A Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).** 

878a. Registration of decree.] 

— ^Where a decree absolute of divorce has been 
granted in India under Indian A Colonial 


Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the registration of such 
decree in the High Ct. in England. — Wilkins 
V. Wilkins (1932), 101 L. J. P. 86; 147 
L. T. 17 ; 48 T. L. R. 426 ; 76 Sol. Jo. 346. 

884. Add, Annotations :-*^oilSd. Inverclyde v, 
InVerclyde, [1931] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

885. Add* Annotations : — Oonsd. A.-G. for Alberta 
V. Cook, [1926] A. 0^ 444 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641; Inverclyde v. Inverclyde, 
[1931] P. 29. Refd. Graham Graham 
(1923), 128 L. T. 639 ; Eustace v, Eustace, 
[1924] P. 46 ; Rudd v. Rudd, [1924] P. 72 ; 
Sasson v* Sasson, [1924] A. C. 1007 ; Herd v. 
Herd, [1936] 2 All E. R. 1616. 


PART X. SECT. 1. SUB-SEOT. 1. 

80 . To make order for custody of 
children — Children living with mother 
outside province .) — Kilpatrick v. Kil- 
patrick (B. C.). [19291 3 W. W. R. 
463 ; [1930] 1 D. L. R. 288 ; 42 B. O. R. 
88.— CAN. 

PART X. SECT. 1, SUB-SECT. 2 .-- 
A. (»). 

b i. .1 — Held : It 18 the duty of 

the district judge, when a petition for 
dissolution of marriage comes before 
him. to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 
hresented & to see that the petition 
Itself contains a declaration to that 
effect : Sc before hearing the suit, to 
satisfy himself that the parties are in 
fact domiciled in India. — Murphy v. 
Murpuy (1929), I. L. R. 10 Lab. 607.— 
IND. 

b 11. Under Indian Divorce 

(Amendment) Act, 1920.]— Under Indian 
A Colonial Divorce Jurisdiction Acts, 
8. 1 (1), & Indian Divorce Act, 1869, 
B. 3. the High Ct. has jurisdiction to 
grant a decree for dissolution of a 
marriage; the words in sect. 1 (1) (a) 
of the Aot of 1026 are intended to mean 
that the (pounds on which a decree 
for the dissolution of the marriage 
of British subjects domioiled in England 
may be granted by a High CJt. in India 
shaJl be those on which such a decree 
might be granted by the Divorce Ct, in 
England according to the law for the 
time being in force in England, i.e. 
according to Supremo Ct. of Judloature 
rConsolldation) Act, 1926, s. 176. — 
Barnard v. Barnard (1928), I. L. R. 
66 Calc. 89.— IND. 

b Hi. . 1 — In oases xmder the 

Indian Divorce Act, the ct. should 
always raise the following Issues : 
(a) is the marriage between the parties 
proved ; (6) do the parties or either 
of them profess the Cnristifim religion ; 

(c) was the domicil of origin m the 
husband Indian ; if yes, is it proved 
that he had changed such doinloil at 
the date of the presentation of the 
TOtition : If no, is It proved that at the 
date of the presentation of the petition 
he had acquired an Indian domicil : 

(d) do the parties reside or did they last 
reside together within the local limits 
of the ordinary Jm'isdiotlou, or the 
jurisdiction under the Indian Divorce 
Aot of this ot. — Rooks v. Rooks 
(1934), I. L. R. 68 Bom. 602.— IND. 

b iv. .] — ^A wife cannot have a 

domioil distinot from that of her 
husband, while they oontinne married, 
even though the wife has left him for 
cause or the husband has deserted her ; 


6c, in order to give jbhe ot. jurisdiction 
to decree a dlvorod, it must be estab- 
lished that the husband was domiciled 
within the provinee at the comipence- 
ment of the proceedings. — Brskn t>. 
Brren (Man.). [1929] 4 D. L. R. 649 ; 
2 W. W. R. 346 ; rev^, onjacta, [1930] 
1 W. W. R. 30; 1 D. L. A 1006; 38 
Man. L. R. 409.— CAN. 

bv. .1 — Aot 26 of 1926 prevents 

any decree of dissolution of a marriage 
except where the parties are domioiled 
in India. — Bonhiem v, Ka Trolimon 
(1929). I. L. R, 57 Calc. 1169.— IND. 

b vl. .] — Before exercising juris- 

diction under the Indian Divorce Act, 
the ct. ought carefully to Inquire, on 
proper legal principles, Into the question 
of aomlcll of the parties. — Oresswell 
V. (Dresswbll (1932), I. L. R. 60 Oal. 
601.— IND. 

b vli. Statutory domicile of wife — 

Vaiidity of IXvoree & Matrimonial 
Cotusee Act, 1930, «. 3.] — Subject to the 
limitations imposed by the Legislature 
of Great Britain, the New Zealand 
Legislature enjoys complete Independ- 
enoe & may legislate as it pieces ; Sc 
Divorce & Matrimonial Causes Amend- 
ment Act, 1930, B. 3, being for the 
peace, order. Sc good government of 
the country . Sc not being repugnant to 
any statute law relating to New 
Zealand by the Imperial Legislature, 
or ambiguous so as to permit the rules 
of intematioual law to prevail, is intra 
vires the New Zealand Legislature. A 
wife petitioning under that statute for 
a divorce from her husband, who was 
never resident or domioiled in New 
Zealand : — Held : entitled to a decree 
nisi. — Worth v. Worth [19311 N. Z. 
L. R. 1109.— N.Z. 

b viil. — — — — .] — Sect. 43 of the 
Matrimonial Causes Aot, 1929, pro- 
vides that for the purposes of thlB Act 
a deserted wife who was domiciled in 
the State at the time of desertion shall 
be deemed to have retained her South 
Australian domicile, although since the 
desertion her husband may have ho- 

J uired another domicile. — I reland v. 
RKLAND, [19351 S. A. S. R. 217.— 
AUS. 

b lx. .1 — ^Thcrc is no authority 

for the proposition that the jurisdiction 
of the ot. to make an order for divorce 
or judicial sepi^tion depends upon 
domioil at the time when Ine order is 
made. The relevant time is the time 
when the action is begun. — RtTSSElx e. 
Russell, 11935] S. A. S. R. 85. — AUS. 

b X. . 1 — ^A deoree of divorce made 

in a foreign country without regard 
to domicile may according to the law 
of that country be valid within the 
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limits of that Country ; but to a divorce 
so pronoimced the cts. of Northern 
Ireland deny validity within their Juris- 
diction.— fie E. E.L., [1938 J N. I. 56.— 

IR. 

878 1. Indian mar- 

ritta«.H-Petitlon by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. Sc domioiled 
in that country ; the onarria^ was 
celebrated & both narties resided in 
India until Jan. 1923. when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within the jurisdiction of 
the ot. sufficient to entitle petitioner 
to a deoree nisi : — Held : the ot. had 
jurisdiction to pass the deoree. — 
Miller v. Miller (1924), I. L. H. 62 
Calc. 666.— INDT 

879 iV. .1— The 

domioil of the married pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage, & the ot. of the bond 
fide existing domioil has jurisdiction 
over persons originally domioiled m 
another country to imdo a marriage 
solemnised In that other country ; 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufflolent 
to obtain a divorce In Ontario. — 
Orobcartt V. Oromabtt (1917), 38 
O. L. R. 481 ; 33 D. L. R. 151.— CAN. 

879 V. .1— A Moho- 

medan domiciled In India who marries 
In Scotland, with Scottish ceremonies, 
a Christian Bootch woman domiciled 
in Scotland oan, if the woman becomes 
a Muslim, divorce her in India by 
pronouncing a talak , — Khambatta v. 
Khambatta (1034), I. L. H. 69 Bom. 
278.— IND. 

887 il. .1 — Myanduk 

V. Myanduk. [1931] 1 W. W. R. 755 ; 
2 D. L. R. 673.— OAN. 

800 iv. .1 — An action by a 

husband, who had been menried in 
Ontckrio, in a foreign State for a divorce 
resulted in favour of the wife. Sc Jndg- 
ment dlsBolvlitf the marilagd was 
granted to her, &, by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amotmt 
of alimony. Sc the husband contended 
that as he had never acquired the 
neoeesary domioil to give the foreign 
ct. jurisdiction to grant the divorce 
the jud^ent was Invalid : — Held : 
as he had Invoked Sc submitted to the 
jurisdiction of the foreign ot., he had 
precluded himself from setting up 
want of jurisdiotloo. — S waizib v* 
SwAlznc (1899), 61 O. R. 824.— OAN. 

890 V. -.1 — In order to 

found jurisdiction to entertain a suit 




Vol. XI.--Ck)iiflict ol Laws. Oases 894— 916< 


894* Add. Annotaii(m 9 : — Consd. Qraham v. 
Graham, [1928] P. 31 ; Salvesen (or von 
Lorang) v, Austrian Property Administrator 
[1927] A. 0. 641. Held. Mitford v. Mitford, 
[1923] P. 130. Retd. Inverclyde v, Inver- 
clyde, [1931] P. 29. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband’s 
domicil & deft, must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Indei^ndent authority to cUs- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution, A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date ffx matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
H. V. H., [1928] P. 200 ; 97 L. J. P. 116 ; 
139 L. T. 412 ; 44 T. L. E, 711 ; 72 Sol. Jo. 
598; subsequent proceedings: sub nom, Horn 
V. Horn (1929), 1415 L. T. 93. 

Anriotation: — As to (2) Conid. Herd v. Herd, [1936] 2 All 
B. R. 1510. 

894b. .] — ^Herd r. Herd, No. 173a, ante, 

895. Add* Annotations: — Aa /o (1) Refd. Graham 
V. Graham, [1923] P. 31 ; Eustace v* Eustace, 
[1924] P. 46. 

896. Add* Annotations : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29 ; Bryce v* Bryce 
(1932), 49 T. L. R. 177. 

899a. .] — A decree for .iudicial 

separation made under Matrimonial Oausci^ 
Act, 1867 (c. 76), s. 16, does not enable tbe 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 


a divorce in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects. — A.-G. for Alberta v. 
Cook, [1926] A. C. 444 ; 05 L. J. F. 0. 102 ; 
134 L. T. 717 ; 42 T. L. E. 317, P, 0. 

Annntaiitma : — Consd. Salveaon (or von Loranar) v. Austrian 
Property Administrator, [1927] A. C. 641 ; Herd i?. Herd, 
[1936] 2 All K. R. 1616 . Refd. H. v. H., [1928] P. 206. 

899b. Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante* 

903a. .] — (1) The burden of 

proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cte. — R udd v. Rudd, [1924] P. 72 ; 
93 L. J. P. 45 ; 130 L. T. 676 ; 40 T. L. R. 
197. 

Annotation: — As to (3) Refd. Hiifi:hos r. HujjhOH (1932), 
48 T. L. R. 328. 

903b. Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante* 

905. Add* Annoialion : — Consd. A.-G. for Alberta 
v. Cook, [1920] A. 0. 444. 

906. Add* Annotation : — Consd. A,-G. for Alberta 
r. Cook, [1920] A. C. 444. 

916, Add, Annotation : — Refd. Graham v* Graham, 
[1923] P. 31. 


for divorce it must be shown that the 
husband was domiciled In South 
Australia at the oommonoement of the 
proceedings. Unconditional submis- 
sion to the Jurisdiction by the husband 
Is InsulBcient. — Si.ateb v. Slater, 
[1928] 8. A. 8. R. 161.— AUS. 

sa. Under Deserted Wives Main’ 
tenance Act, R.5f.J5,C, 1924.] — Under 
Deserted Wives* MalntenaDCO Act, 
R.S.B.C.. 1924, tbe magistrate lias 
Jurisdiction when a wile has be»en 
deserted within tbe Province, but the 
husband Is domiciled outride the 
Province. — G aqen v. Qaqen, [1934] 4 
D. h. B. 409 ; 3 W. W. R. 84 ; 48 
B. 0. R. 481.— CAN. 

PART X. SECT, 1, SUB-SECT. 2.— 
A. (b). 

ft. .] — The words In 

Marriage Act. 1928, a. 75, “ No person 
shall be entitled to petition under this 
section who has resorted to Victoria 
for that purpose only,** do not preclude 
a person from petitioning unless he 
has reeorted to Victoria for the purpose 
of quallfrinf himself to present a 
petition, A, in the absence of ooUnrire 
arrangement, do not debar a wife who 
resides abroad from petitioning when 
her husband is domiciled in Victoria. — 
Bell «. Bell. 119311 V. L. R. *73; 
Argus L. E. 304.— AUS. 

fli, Jlfiiri be*within ierrUoridi 

Hynita of proe^noc.}— The domicii 
neoessary to confer Jurisdiction to 
<Ussolre a marriage must be within 
the territorial ilouts of the province 
whose ots. are appealed to. — ^M akbi- 


AQOi V. MAKRiAaai, [1923] 3 W. W. It. 
849 : 4 D. L. R. 46l— CAN. 

899 iii. .] — Where a 

wife has obtained a decree of judicial 
separation, she is entitled to acquire a 
domicil independently of her husband. 
— Hastings e. Uastingb, [1922] 
N. Z. L. R. 273.— N.Z. 


908 iva. .] — The law 

of domicil governing divorce is that the 
domicil of tbe hujsDand is the domicil 
of tbe wife ; but oiroumstances mav 
GkTise, as a result of that rule, which will 
Justify the intervention of the ots. so 
as to give a deserted wife relief from 
her marriage tie.— Patn v. Pays, 
[1924] 8 D. L. R. 1006; 8 W. W. R. 
111.— CAN. 


90S Iv b. . J — Although 

a married woman has been deserted by 
her husband & he Is moving about from 
place to place, riie oatmot acquire an 
mdependent domicil ; &, therefore, 

an action for divorce, brought by her 
In a province In which she is residing 
& was Riding when he deserted her 
but which is not his domicil at the 
time of the action must be dismissed. — 
Nelson v. Seibon Sc Andrews (Sask.), 
[1928] 4 D. h. H. 910; [1928] 3 

W. W. R. 291 ; affd., 11930] 1 W. W. R. 
189 ; 3 D. L. R. 622 ; 24 S. L. R. 260. 
—CAN. 


908 vl. .] — Pltf. hus- 

band. when domiciled in N., married 
deft, in that State. She deserted him 
while in that State in 1907. in 1917 
he came to Q. ft acquired a domidi 
there. DeR. continued to reside In N. 
In 1927 he brought this action for dis- 
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solution of the marriage on the ground 
of desertion continuously without cause 
for five years : — Held : the ot. had 
Jurisdiction t-o entertain the action. — 
Roche v. Roche, [19281 St. R. Qd. 11. 
—AUS. 

903 vii. — — .] — The facta 

that a wife has boon deaerted by her 
husband & be has acquired another 
doinioile whUo ahe has oonUuued to 
reside In the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that it 
is only the ct. of his domicile at the 
time the action Is begun which has 
Jurisdiction to grant her a decree of 
dlvoroe."-'HARBi8 v* HABiUri & Harris, 
[1930} 1 W. W. R. 173 ; 4 D. L. K. 
786 ; 24 S. L, R. 234 ; ajfa„ [1929] 
2 D. L. B. 540.— CAN 

St. In Ireland — Power to elect to be 
domiciled either in Northern Ireland 
or in Irish Free State. \ — BiOAN e. 
Egan, [1928] N. I. 169.— IB, 

PART X. SECT. 1, SUB-SECT. 2.— B, 

•V, Co’Ttepondent not domiciled in 
cowUry where dAoarce sought — LiabUity 
to damagea d: costs.) — In Manitoba 
where an action for divorce Is based on 
adultery committed outside the pro- 
vince, ft the co-resp. Is neither a 
rerident of nor domiciled in Manitoba 
ft has no assets therein, the ot. has no 
jurisdiction to decree either costs or 
damages against the oo-resp. where he 
has not submitted hiniseif to Its Juris- 
diotlon. — Ruta V , Ruta ft SaMVLiak 
(Man.), [1929] 4 D. L. R. 1063 ; I 
W. Vy. R. 744.— CAN. 
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017. Add, AnnoUUiona : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444 ; H. v. U., [1928] 
P. 206. Refd. Graham v, Graham, [1923] P. 
31; Eaebum v. Eaebum (1928), 138 L. T. 
672. 

018. Add. AnnotcUions : — Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v, Graham, 
[1923] P. 31 ; Mitford v. Mitford, [1923] 
P. 130. 

018a. .] — It is established by the cases 

of ArmyUxge v. Armytage^ No. 917, ante, 
Sc AnghincUi v. Anghinclli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa> 
tion, which is now substituted for the divorce 
a menad et thoro^ can be entertained in a case 
where both parties are resident but not 
domicUed within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a reap, who at the time of his citation 
or of the institution of the suit is resident 
*out of the jurisdiction. Statute of Citations, 
1531 (c. 9), B. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
musi be taken to have limited the juris- 
diction Sc not only the power of service of the 
. ecclesiastical cts. ; Sc Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
' extend the jurisdiction. — Graham v, Graham, 
[1923] P. 31 ; 92 L. J. P. 2( ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 

Annotaiione : — Distd. Eustace v. Eustace, fl924] P. 45. 
Refd. Raeburn V. Raeburn (1928), 138 L. T. C72 ; Johnstone 
V, Johnstone [1 929] P. 166. 


918b. .] — Where the parties are not 

domiciled in England, in a suit for Judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction. — Bar- 
burn v. Baebubn (1928), 138 L. T. 672 ; 44 
T. L. R. 384. 

918o. Respondent domloiled in England.] — 

There is jurisdiction in the Probate, Divorce 
Sc Admlty. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustace v. Bustaob, [1924] 
P. 45 ; 93 L. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. Jo. 807, C. A. 

924. Add. Annotations: — Aa to (1) Expld. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
S^vesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. Aa to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

926. Add. Annotation : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

*926. Add. Annotaiiona: — N.F. Graham v. Graham, 
[1923] P. 31. Consd. Inverclyde v. Inver- 
clyde. [1931] P. 29. Folld. White (otherwise 
Bennett) v. Wliite, [1937] P. 111. Refd. Mit- 
ford V. Mitford [1923] P. 130. 

926a. Parties domiciled In country where decree 
sought — Validity of marriage in dispute.] — 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 


PART X. SECT. 1, SUB-SECT. 8. 

917 V. — Indian Divorce Act. ] 

— Under the Indian Divorce Act, 
80 . 2, 3, on a petition by a wife for a 
decree of judicial separation from her 
husband, the Bombay High Ct. has 
jurlsdiotlon to grant tho relief asked 
for, if petitioner, when she last resided 
in India, stayed with her husband in 
any place within the Jurisdiction of tho 
ct. — D k Souza v. Dk Souza (1936), 
I. L. R. 69 Bom. 670.— -IND. 

gi. .] — Whore a wife brings 

an action of separation & ailment 
against her husband on the ground of 
a matrimonial oflonce oomi^tted by 
tho husband while domiciled In Scot- 
land, the ct. In Scotland has jurledlotion 
to entertain the action, although prior 
to the bringing of the action the 
husband has taken up his permanent 
rosidenoe 8c acquired a domicil in a 
foreign country. — Ramsay e. Ramsay, 
119261 S. C. 216.— SCOT. 

st. Separation for crueltv — Cruelty 
vMhin jurisdiction.] — In a suit for 
judicial separation on the ground of 
cruelty, the ct. will not neoessarlly 
demand proof of matrimonial domloU 
within its jurisdiction, but at least 
there must bo acts of cruelty committed 
or apprehended within its jurisdiction, 
from which it is the function of tho 
ot. to protect tho suppliant. — Smith v. 
Smith, (1934) N. L. R 67.— S. AF. 

tx. Prateat to juriodiction — Pro- 
cedure.] — Muxeb V. Miller (Man,), 
(1929) 3 W. W. R. 167.— can. 

PART X. SECT. 1, SUB-SECT. 4. 

921 a. ^.J— The High Ct. of 

Bombay has jurlsdiotlon to entertain 
a petition for restitution of oonjugal 
rights by a Christian wife of a Rai^ 
husband U the wife was at the date of 
tho petition residing in Bombay. — 
Dalal V. Daijil (1930), I. L, R* 54 
Bom. 877.— IND. 


921 iii. Or domicil.] — ^Tho ct. 

has jurisdiction to entertain a suit for 
restitution of oonjugal rights whore the 
parties wore domiciled or wore both 
l)oth bond fide resident in New South 
Wales at the time of the institution of 
tho suit. — Boardman V . Boardman 
(1936), 36 S. R. N. S. W. 474 ; 53 
N. S. W. W. N. 182.— AUS. 

II. ,] — On petition by a wife for 

restitution of conjugal rights : — Held : 
resp. had an Irish domicil, & the ct. 
had jurisdiction to give relief, it being 
Immaterial whether resp. was or was 
not an American oitixeu. — B ell c. 
Bell, (1922) 2 I. R, 152.— IR. 

m I. .] — Petitioner was married 

in New Zealand to reap. The evi- 
dence established that resps.* domicile 
of origin was Now Zealand, & negatived 
any i^orenoe that he had acquired a 
fresh domicile. In 1923, resp. went to 
the Federated Meday States as an 
employee of tho English Civil Service, 
residing there with petitioner from 
1923 to 1934, when she returned to 
New Zealand, where he wished her to 
remain with the child of tho marriage. 
Resp. remained in tho Malay States. 
Petitioner applied for a decree for 
restitution of conjugal rights : — Held : 
granting the decree, in the ciroum- 
stanoea, tho ot. should exercise the 
discretion confeiTe<f by sect. 8 of the 
Divorce & Matrimonial Causes Act, 
1928, In favour of petitioner. — B est 
V. Best, [1935J N. Z. L. R. 593.— N. Z. 

PART X. SECT. 1, SUB-SECT. 6. 

n 1. .) — An application in 

a nullity of marriage suit to deter- 
iplne the question of the jurisdiction 
of the Ct. ot E. B. of S. to entertain 
the action. The marriage was oele- 
brated In S. ; the husband, pltt., was 
domioilod Sc resident in A. at the time 
of the pommenoement of the action. 
Sc the wife was residi^ in M. : — : 

48 


the Ct. of K. B. of S. had jurisdiction 
to make a decree of the nullity of a 
marriage entered Into in S. — O. r. G., 
[1928] 1 W. W. R. 651 ; 22 Sask. L. R. 
376.— CAN. 

n ii. .] — Hinds v. Mc- 

Donald, [1932] 1 D. L. R. 90.— CAN. 

n lii. .] — ^Whore petitioner, 

who had married as her first husband 
a man who was domiciled in England, 
sought an annulment of her second 
marriage which was solomnlsed in 
India Sc petitioner was resident in 
India : — Held : the cts. in India had 
jiirisdiction to deal with the matter — 
Taylor v. Wenkknbach I. L. R., 
[1937] 1 Col. 417.— IND. 

n iv. .] — A Soots woman 

married an Indian in Scotland. There 
was one child of the marriage. Alter 
the parties had lived toother for 
sever^ years, latterly in India, the 
woman returned to Scotland Sc brought 
an action of declaration of nullity of 
marriage. At the date of the action 
the man was domloiled & resident in 
India. The summons was served 
personally on him. Sc be did not defend 
the action ; — Held : the ot. had Juris- 
diction to try the action. 

Observed that the question of juris- 
diction was not free from difficulty. Sc 
the general question whettftr the ct. 
of tho man's domioll had not exclusive 
jurisdiotion in actions of nuilitv might 
require to be reconsidered. — ^M ao- 
Dougall V. Chttnavis, [1937] S. O. 
390.— SCOT. 

n V. .] — The Ct. of Kln^ 

Bench of Saskatchewan has juns- 
diotion to entertain an action for the 
annulment of a marriage oelebrated in 
Saskatchewan whether or not the 
husband was domiciled in Saskat- 
chewan at the time of the issue of the 
writ. — Reid (otherwise Francis) v. 
Francis (Saak.), [1989]4 D. L. R. 311 ; 
8 W, W.^102.— CAN. 
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haa jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rent, 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland » 
unless it offends against British notions of 
substantial justice. — Salvesen (or von 
Lorang) V, Austrian Property Adminis- 
trator, [1927] A. 0. 641; 96 L. J. P. C. 
106 ; 137 L. T. 671 ; 43 T. L. R. 609, H. L. 

Annotations As to (1) Folld. Inverclyde v. Inverclyde, 
tl931J P. 29. Distd. white (otherwise Bennett) v. White, 
1.1937] P. 111. As to (3) Refd. H. v. H. (No. 2) (1928), 97 
L. J. P. 116 : Nachlmson v. NaohlmBon, [1930] P. 217,0. A. 

926b. Jurisdiction dependent on domicil.] — A 

decree annulling a marriage on the ^ound 
of impotence is a j . idgment in rem altering the 
status of the parties, &> can be pronounced 
only by the ct. of their domicil. A decree 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality. — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29 ; 100 


L. J. P. 16 ; 144 L. T. 212 ; 96 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 863 ; 29 L. G. R. 353. 

Annotation : — </Onsd. White (otherwise Bennett) t>. White, 
[1937] P. 111. 

926c. Marriage not celebrated In country where 
decree sought — Marriage in country where 
former decree of dissolution invalid.] — Paul 
V. Paul (1936), 80 Sol. Jo. 655. 

926d. Proceedings where wife petitioner 

resident domiciled — Bigamous marriage. — 

On a petition by a woman for nullity of a 
form of marriage contracted in a foreign 
country on the ground of the bigamy of the 
man, the domicil of the man is not an essential 
ingredient to found jurisdiction. A woman, 
petitioner for nullity, went througii a form 
of marriage abroad with a man whose wife 
was living, A two da>'s later left the place of 
the marriage without consummation. Peti- 
tioner was domiciled & resident in England ; 
the man, resp., was domiciled either in Malta, 
his domicil of origin, or Australia, his domicil 
of choice, A had never resided here. The 
man was served with notice to appear. He 
acknowledged service, but did not enter 
appearance. He also signed a written admis- 
sion that when he went through the form 
of marriage with pelitioner he was a married 
man : — Held : the woman never acquired 
the domicil of the man in the circumstances 
of the case the ct. had jurisdiction & the 
woman was entitled to a decjrce nisi of nullity. 

Qu. : whether the ct. would have had 
jurisdiction if the man had entered Cwppear- 
ance under protest. — W hite (otherwise 


o i. Respondent residing in 

country where decree sought — Petitioner 
not residing in country where decree 
aougJU .] — While ronideuce only [h suffi- 
cient to found jurisdiction in nullity 
actions, as dlstliigrulshed from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a decdoration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor 
althougrh his wife was a resident. In 
British Columbia. — Puudt r. Purdy, 
[1919] 2 W. W. 11. 551,— CAN. 

o II. .] — VamvakIdis V. 

Kirkoff, [1929] 4 D. L. U. 1060. — CAN. 

o ill. Necessity for domicile or 

residence of parties .] — lu the case of a 
marriagre void ab initio, the ct. has no 
Jurisdiction to entertain a suit for a 
declaration of nullity of marrlaero 
unless the marriage In question was 
celebrated In this State, or both parties 
to the ceremony of marriage either were 
domiciled or resident In the State at 
the time of the institution of the suit. — 
Smart V. Maxwell (1929), 47 N. S. W. 
W. N. 100.— AUS. 


P i. .1 — The ct. cannot entertain 

a suit for a declaration of the nullity 
of a marriage where resp. is neither 
domiciled nor resident within the 
province & the marriage was not cele- 
brated therein. Where such a suit is 
brought by the man its dismlBsoi on 
the ground that resp. has not his 
domioile is, necessarily, a recognition 
by the ct. that the alleged manlage Is 
null. — Hdtchinos v. Hutchixos (or 
Browning), [1930] 2 W. W. R. 565 ; 
4 D. L. R. 673 ; 39 Man. L. R. 66.— CAN. 


p il. .] — The ct. of pltf.’s 

domicile has exclusive jurledictfon in 
suits for nullity upon the ground of 
Impotence. — Fleming v. Fleming, 
(19341 4 D. L. R. 90 ; O. R. 688.— CAN. 

p ill. .]— W. V. W., [1936] 1 

W. W. R. 293 ; 42 Man. L. R. 678.— CAN. 


J.S. 


si. Nullity h(Mcd <yn invalidity of 
foreign divorce decree — Necessity for 
proof of law ] — An acMon for iiullil.y 
based on aii aliogativ>n of i)revious 
inarrijigo owinj? to the invalidity of a 
I>revious (iivor<*o dismissed. In the 
absence of proof of tlio law of tlu? idactj 
of tho previous divorce proceedings. — 
Leigh V. Leigh, [1937] 1 D.L. 11. 773; 
O. Li. 239.- CAN. 


PART X. SECT. 2, SUB-SECT. 1.— A. 

q i. .] — POTRATZ V. POTRATZ 

(Sask.), [19261 1 D, L. R. 147.— CAN. 

q ii. .1 — A divorce obtained by 

a wife In a foreign State, when her hus- 
band was domiciled In Saskatchewan, 
not rccoguised as valid. — Burnfikl v. 
Burnfiei., [1920] 2 D. L. R. 129 ; 
[1926] 1 W. W. R. 657 ; 20 Sask. L. R. 
407.— CAN. 

q iii, .] — Sheaser v. Bheaser, 

[1926] 3 D. L. R. 196; [1926] 2 

W. W. R. 389 ; 22 Alta. L. R. 261 ; 
varying, [1926] 2 I). L. It. 906 ; [1920] 
2 W. W. R. 129.— CAN. 


q iv. .] — Brown v. MoInness, 

[1027] 2 D. L. R. 655; [1927] 1 

W. W. R. 697 ; 38 B. C. R. 324.— CAN. 


qv. .] — McNutt V. ChtKE (1928), 

Q. R. 66 S. C. 332 ; 34 R. de J. 370.— 
CAN. 


q vl. .] — A decree of divorce 

obtained in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in C^anada, even though he 
had then resided in said foreign 
country long enough to give the cts. 
thereof jurisdiotlon under the law of 
that country to grant the decree. 
Whore Bubsequently to such a divorce 
one of the parties thereto goes through 
a form of marriage while the other 
party is still living & the orli^l 
marrtage still subsisting under the law 
of their domicil, said purported 
marriage will he declared null & void. — 


MacDonald t\ Nash (Man.), [1029] 4 
D. L. R. 1051 : 2 W. W. R. 84.— CAN. 

q vli .j -Potitionor & resp., 

both bom In British Columbia, wore 
married In Vancouver in 1917. In tho 
fall of 1923 roHp. went to Portland, 
Oregon, & after remaining there a few 
weeks weut to Los Angolos, Oallfomia, 
whore he remained until Jam 1925. 
Late in 1924 ho commenced divorce 
proceedings in Portland tic a decree of 
divorce was tn^utod him In Apr. 1925. 
Ho then returned to Vancouver & in 
Apr. 1926, ho, with another woman, 
wont to Bellingham In Washington, 
where they went through a form of 
marriage before a magistrate & 
returned to Vancouver. Petitioner 
filed her petition herein In May, 1929. 
The law of tho State of Oregon requires 
that pltf. in a divorce action must have 
been a resident Sc inhabitant of tho 
State of Oregon one year next prior 
to the commeuooment of the suit & 
the Supremo Ct. of the State has 
defined domlell, residence & lubabltanoe 
as synonymous in relation to divorce 
proceedings ; — Held : on tho evidence, 
resp. did not renounce his British 
(Columbia domicil, he was not in the 
ordinary meaning of the words a 
“ resident *’ or ** Inhabitant ** of tho 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
governing factor, there was no Jurls- 
dloUon in the cts. of tho State of 
Oregon to grant a decree of divoroo, Sc 
petlilonor heroin should bo granted a 
decree absolute. — Biggar v. Biggar, 
[1030] 2 D. L. R. 940 ; 42 B. O. R. 
329.— CAN. 

q viii. .] — The cts. In Canada 

will recognise the bln ding effect of a 
decree of divorce obtained in a foreign 
coimtry against a husband domiciled 
outside Canada although he was not 
domiciled In tho country of the ct. 
which granted the decree, if the cts. 
of the country of his doiulcile would 
recognise the validity of the decree. 
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Bennett) v. White, [1937] P. Ill ; [1937] 
1 All E. R. 708 ; 106 L. J. P. 49 ; 166 L. T. 
422 ; 63 T. L. R. 442 ; 81 Sol. Jo. 280. 

928* Add, Annotation : — Refd« Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. O. 641. 

929. Add, Annotation : — Retd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1937] A. 0.641. 

980. Add. Annotations: — Retd. Budd v. Rudd, 
[1924] P. 72 ; Hughes v, Hughes (1932), 48 
T. L. R. 828. 

982. Add, Annotations : — Generally^ Retd. Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641 ; Nachimson v. 
Naohimson, [1930] P. 217. 

985. Add, Annotations: — As to (1) Folld. Mitford 
V. Mitford (1923), 92 L. J. P. 90. Consd. 
Orowe V. Crowe, [1937] 2 All E. R. 723. As to 
(2) Apld. Vardy v. Smith (otherwise Vardy) 
(1932), 148 L. T. 124. Retd. Nachimson v. 
Nachimson, [1930] P. 217. As to (3) Retd. 
Eustace v, Eustace, [1924] P. 46. 

985a. — .] — Rudd v. Rudd, No. 903a, 

ante, 

948a. .] — In an action for revocation of letters 

of administration granted in 1916 pltf. 
claimed that she was the lawful widow of 
• the deceased inasmuch as a decree of divorce 
granted to the deceased n Paris in 1911 
was invalid by reason of his not being 
domiciled there at the time & of substantial 
injustice in the proceedings of the French 
Ot. Deft., whom the deceased had married 
in 1916, who had obtained a grant of 
administration, claimed that she was his 
lawful widow ; — Held : the proceedings of 
the French Ot. could not be declared irregular 
or contrary to natural justice, & therefore 
the action failed. — Vardy v. Smith (other- 
wise Vardy) (1932), 148 L. T. 124 ; 49 
T. L. R. 36, 0. A. 


944. Add, Annotations : — Expld. Salvesen (or von 
Lorang) v, Austrian Property Admini^ator, 
[1927] A. 0. 641. Refd. Mitford v. Mitford, 
[1923] P. 130 ; Papadopoulos v, Papado- 
poulos (1929), 46 T. L. R. 44. Reid. Inver- 
clyde V, Inverclyde, [1931] P. 29, 

944a. .] — The husband, of British nationality 

& doxnicil, married a woman of Oerman 
nationality & domicil in Berlin' in accordance 
with German law on Jan. 6, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriige under a provision of the German 
Oivil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in (Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, no marriage was at the 
commencement of the suit or now sub- 
sisting. — ^Mitford v, Mitford & Von Kuhl- 
MANN, [1923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 163 ; 39 T. L. R. 360. 

Annotation : — Consd. Inverclyde v. Inverclyde, 11931] P. 29. 

.044b. .] — Salvesen (or von Lorang) v. 

Austrian Property Administrator, No. 

926a, ante, 

946a. No cohabitation.] — ^An English- 

man married an Englishwoman in England, 
but there was no cohabitation, dfc the wife 
went almost immediately to Canada &i the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity or marriage on the ground that it 
was a marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man Sc lived with him as 1^ 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 


in the proeent oaae the husband was 
domiciled in the English legal sense in 
Oregon when the wife obtained a decree 
of dlvoToe in Callfomia on the ground 
of wilful desertion : — Held : 
receiving expert evidence of the law of 
Or^ron 8c of the effect of the full 
faith Sc credit clause ** of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 
husbflmd so as to transfer jurisdiction 
over a divorce action between them to 
another state than that of his domicile 
unless he had given her cause by w'Uful 
desertion ; 8c. since the question 

whether the wife had acquired the right 
on said ground to establish a separate 
domicile or residence in Galifomla was 
one going to the root of the Juris- 
diction of the Oalifomia Ct., said ** full 
faith & credit clause ** would not 
compel the Oregon Ct. to recognise 
the Oalifomia decree without inqiurlug 
whether she had acquired said right. — 
Wylub V. Martin, [1931] 3 W. w. R, 
466 r 44 B. a R. 486,— CAN. 

q lx. .1 — Keep, herein, a native 

& citizen of Switzerland, who had lived 
sinoe 1927 In Alborta 8c British 
Colurahia, 8c had married the petitioner 
heroin, also a Swiss, in British 
Columbia, obtained in 1935 a decree of 
divorce from petitioner herein in the 
Ots. of the Republlo & Canton of 
Neuohatel, Switzerland. Almost im- 
mediately thereafter resp. returned to 
his farm in British Columbia. The 
Swiss consul at Vancouver who had 


sent notice of the proceedings to poti- 
tiouer herein was informed in writing 
by her that she denied the Jmusdlotiou 
of the Swiss Ct. It was found, upon 
the evidence, that the Canton of 
Neuohatel was never the domicile of 
resp, herein & that petitioner herein 
did not in fact submit to the Jiuis* 
diction of the ct. thereof : — Held : 
even if the entry of a plea Sc cross - 
demand in the cts. of Nenchatel on 
behalf of petitioner had been authorised 
by her, that fact would not preclude 
her from denying the validity of the 
Nenchatel decree ; also, the oontention 
that l>eoauso the decree panted by the 
Cts. of the Republic of Nenchatel was 
one which would be recognised as 
valid by the cts. of the Swiss domicil© 
of rosp. herein, it must be recognised as 
valid here, could not be upheld, since, 
In order to sustain the contention it 
must bo established that when he 
launched the proceedings in Switzer- 
land he hod a domicile in some ono of 
the republics of Switzerland. — Chate- 
NAY V. Cha-TENay, [1938] 1 W. W. R. 
885.— CAN. 

q X. .] — wife who has sued for 

Sc obtained a divoroo in a foreign ot. 
cannot be heard, in proceedings to 
determine her right to share in her 
divorced husband’s estate upon his 
death Intestate, to question the juris- 
diotlou of said ot. to grant the divorce. 
It having been found herein that the 
deceased husband was domiciled in 
British Columbia at the time his first 
wife obtained a divorce in the State 

60 


of Washington : — Held : his subse- 
quent marnage was therefore Invalid 
Sc the woman he then married c<)uld not 
shore in his estate In British Columbia. 
— Re Guauam Estate, Nolan v. 
Graham, [1937] 3 W. W. R. 413.— 
CAN. 


q xl. .] — A French divorce dis- 
solving a Canadian marriage between 
Canadian citizens domiciled in Quebec 
will be deemed vaUd until properly 
vacated by a decree of ct. — S tephens 
r. Falcih, 119371 3 D. L. R. 605.— 
CAN. 

927 V. .] — As the 

domioll of a wife is the husband’s 
domicil & foreign prooeedlngs cannot 
affect the legal status of a marriage 
in Canada, where the groimds support- 
ing a foreign decree would not support 
a decree under Canadian law: — Bela: a 
wife’s divorce 8c re-marriage in Min - 
nesota constituted legal adultery. Sc 
furnished ground for the husband’s 
claim for dissolution of the Canadian 
marriage. — Campbell v. Campbell* 
[1921] 2 W. W. R. 849.— CAN 

927 Vi. .1— Where a 

husband had left Manitoba for the 
purpose of obtaining a divoiee which 
he could not nave obtained there. Sc 
had obtained a dlvoroe abroad Sc 
married luiain : — Held : the wife’s 
prayer for dlvoroe ahotild be granted. — 
Tatbb e. Yate& [1924] 4 D. L. R. 
835 ; 3 W. W. B- 578.— CAN. 


989 ii. ^.1 — Cromarty 

V, OBOMABTY, No. 879 1 y.» ante. — CAN. 
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respondent. The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance : 
— Held: the American decree was invalid. — 
Clayton v, Clayton & Sharman, [1932] P. 
46 ; 101 h. J. P. 23 ; 146 L. T. 327 ; 48 
T. L. R. 191 ; 76 Sol. Jo. 96. 

Annotation : — ^Befd. Hiighes v, Hughes (1932), 147 L. T. 20. 

946b» Foreign court without Jurisdiction to grant 
decree of nullity.] — The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will Sc therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot bo cured by 
mere consent of the parties. A decree of a 
forei^ ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is Incompetent to annul the 
marriage, neither if it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the groimd that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
groimd by consent of the parties, & it wim 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage. Sc that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — Papadopouxos v. Papado- 
POULOS, [1930] P. 56 ; 99 L. J. P. 1 ; 142 
L. T. 237 ; 94 J. P. 39 ; 28 L. G. R. 73. 

AnnoUUion : — Apld. Maroovltoli v, Marcovltoh (1934), 161 
L. T. 139. 

947. Add, CitcUian: — mtb nom, Sugdbn v. Lolley, 
2 a. & Pin. 667, n. 


Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. 

949a. •,] — In 1936 a maintenance order was 

made in a ct. of summary jurisdiction in 
England against M., a German subject. In 
1936 a decree of divorce was pronounced 
between M. & his wife in Germany. Both 
parties had submitted to the jurisdiction of 
the ct. & the decree was pronounced on 
grounds that by insulting behaviour & 
mcompatibility of temper the wife had failed 
to fulfil her marriage obligations. M. then 
applied for a revocation of the maintenance 
order. TTie justices refused the application 
for the following reasons : (i) they considered 
tliat the fact that the marriage had been 
dissolved in Germany on grounds which 
would not be recognised in England was not a 
sufficient reason for them to discharge the 
order, & (ii) the wife’s financial position had 
not changed Sc was such that she required the 
maintenance payable under the order for 
her support. Sc the justices therefore exercised 
their discretion in her favour. The husband 
appealed: — Held: (1) the decree of the 
German ct. was valid & binding throughout 
the world & the justices were not concerned 
with the question whether the grounds of 
divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintenance is not a judicial exercise of 
' the magistrates’ discretion. 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct. — M ezgeiiv. Mezgbr, [1937] P. 19 ; [1936] 
3 AD E. R. 130 ; 106 L. 1. P. 1 ; 166 
L. T. 491 ; 100 J. P. 476 ; 5,3 T. L. R. 18 ; 
80 Sol. .To. 916 ; 34 L. G. R. 008 ; 30 Cox 
C. O. 407. 

951a. .] — A husband Sc wife were married in 

1916. In 1922 they went to America, where 
they settled, the husband getting employ- 
ment. In 1925 the husband deserted his 
wife Sc in 1926 at the husband’s request the 
wife visited C(‘rtain lawyei’s in America, 
where she saw the husband. Ho said he had 
decided to take divorcee proceedings against 
her & that ho would pay her a certain weekly 
sum Sc give her the custody of the child of 
the marriage. The wife agreed to this, Sc a 
divorce petition was duly filed by the hus- 
band alleging cruelty by the wife. Sc alleging 
that he “ resides in & is an inhabitant of the 
State of Michigan.” No aiajwer was put in 
by the wife, she did not take tlie point that 
the husband was not domiciled in that State, 
Sc she did not defend the case. A decree was 
duly made. The wife returned to England &, 
in order to test the validity of the i^erican 
divorce, she brought a petition for divorce 
in England alleging adultery by the husband 
with the woman whom he had married since 
the Ajnerican divorce : — Held : ( 1 ) it was 

clear from the evidence that the husband was 


Add. Annotation: — Consd. Salveeen (or von 


PART X. SECT. 2, SUB-SECT. 2. 

947 in, <3 boi£ARTT v , Cbo* 

MABTT, No. 879 Iv., ante, — CAN. 

aUmonv .} — 


u i 


Decree 


B.L. : 
ulL 


for al _ , 

Burpkk V. Bubpxs (B. C.h [1929J 8 
“ . R, 18 ; 2 W. W. R. 128.— CAN. 

Marriaoe of minor ioUhout 


consent ,] — Petitioner was deemed to be 
domiciled in New Zealand by rlrtne of 
Divorce & Matrimonial Uansee Amend- 
ment Act, 1930. Beep, was an Ameri- 
can sailor domiciled in California. All 
matters were proved to entitle peti- 
tioner to a divorce if her marriiue with 
resp. was subsisting, but in 1927 resp.'s 
lather, acting on his behalf, obtained 
a decree of nullity of marriage in 
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California on the ground that at the 
time of the marriaoe resp. was a minor 
A did not obtain tbe consent required 
by the law of that State : — Held : the 
marriage was, in tbe contemplation of 
the law of this country, fttill snbslst- 
ing, 8c that a decree ntai for its dis- 
Bolntlon should be granted. — C abteb 
V , Oabteb, [19821 N. Z. L. R. 1104.— 
N.Z. 




Cases 9Sla-1010. English and Empire 

domiciled in the State of Michigan when he 
filed his petition for divorce, <£ the decree 
granted in that Stato was a valid one. The 
wife, being a single woman, could not, there- 
fore, bring a petition for divorce in England ; 
(2) the American decree was not invalidated 
by the fact that the interview between the 
parties at tiie lawyers might in England be 
considered to amount to collusion. — Crowe 
V. Crowe, [1037] 2 All E, R. 723 ; 167 L. T. 
657 ; 81 Sol. Jo. 390. 

962. Add, Annotations : — Consd. Jacobsen v, 
Frachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. Refd. Mitford 
V, Mitford, [1923] P. 130 ; Rudd v, Rudd, 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
[1930] P. 66 ; Hughes v. Hughes (1932), 48 
T. L. R. 328. 

952a. Decree made by mistake — Authority to 
appear for petitioner withdrawn.] — In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ground of 
her husband’s adultery in Egypt. Resp., 
who was engaged in business in Egypt,, 
^peared under protest to the jurisdiction 
Si said that he was domiciled in Egypt. An 
order was made for the trial of the issue prior 
to the hearing of the suit, but later resp. 

, abandoned his plea to the jurisdiction. At 
the hearing the judge drew the attention of 


! Digest Supplement. 

counsel to the fact that petitioner had in 
1930 petitioned for divorce in* Egypt, & had 
been granted in May, 1930, a decree nisi of 
divorce in H.M. Ct. at Alexandria; that 
the husband had given evidence in that suit, 
though it was undefended. Sc had given 
evidence that he was domiciled in Egypt. 
The hearing was adjourned for the pro- 
duction of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing : — Held : the proceedings in Egypt 
amounted to nothing at all, because petitioner 
had withdrawn ail authority from anybody 
to appear in the cts. of that country. The 
judge at Alexandria was not informed of that 
fact, & he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced. — 
Hughes v. Hughes (1932), 147 L. T. 20 ; 48 
T. L. R. 328 ; 76 Sol. Jo. 344. 

953a. Order for maintenance — No Jurisdiction to 
grant divorce.]— Simons v. Simons, [1938] 4 
All E. R. 436 ; 159 L. T. 576 ; 55 T. L. R. 
120 ; 82 Sol. Jo. 933. 

‘954a. Award of maintenance by foreign court — 
Court incompetent to annul marriage.] — 

Papadopoulos v, Papadopoulos, No. 946b, 
ante, 

956. Add, Annotation : — • Refd. Nachimson v. 
Nachimson, [1930] P. 217. 


Part Xli. — Assignment of* Property on Marriage 


966. Add, Annotation :■ 

[1024] P. 72. 

969. Add, Annotations : — As to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
Goukassow, [1923] 2 K. B. 682. Generally, 
Refd. Republica dc Guatemala v, Nunez, 
[1927] 1 K, B, 660. 

1000. Add, Annotation : — Consd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 


1007. For existing citations read “ (1854), 18 
Beav. 128 ; 2 Eq. Rep. 693 ; 23 L. J. Ch. 
266 ; 23 L. T. O. S. 318 ; 18 Jur. 736 ; 52 
E. R. 51 ; affd, on other grounds (1856), 7 
De G. M. Sc G. 78, L. C.” 

1009. Add, Annotation: — Consd. Goff v, Goff, 
[1934] P. 107. 

1010. Add, Annotation : — Consd. Goff v, Goff, 
[1934] P. 107. 


Refd, Rudd v, Rudd, 


PART X. SECT. 2, SUB-SECT. 3. 

952 1. For “14 O. L. II. 234 ” read 
“14 O. L. ll, 434.” 

962 ii, .] — Owen v. Robinson 

UrriiKKWiSB Owen), 111)25] N. Z. L. R. 
591.— N.Z, 

•w. I^c8umpiion in favour of validity 
of proceedings.] — Fieu)S v. Fields, 
11925J 2 D. L. R. 256; 58 N. S. R. (56.— 
CAN. 


•X. Foreign court wiihmU jurisdiction 
— Doubt as to husband's damicil.]~A 
decree of dJvoroe granted to a wife Dy 
a ct. of a foreign state wherein the 
husband was bora & had lived con* 
tlnnously np to a time shortly before 
the date of the commencement of the 
divorce proceedings should not be 
pronounced invalid by our cts., when 
collaterally atUwiked years afterwards 
on the ground that at said date the 
husband had acquired another domicil, 
unless there is the clearest possible proof 
that the new domicil bad then been ac- 
quired by him. — Qii.nKRT v. Standard 
TR tJBT Co. (Alta.), [1928] 4 D. L. li. 
371 ; [19281 3 W. W. R. 111.— CAN. 


sy. No domicil in courUry of 

court granting decree-^Decree not recog- 


nised,] — Drake (otherwise Mac- 
laren) V. Maclaren (Alta.), [1929] 3 
D. L. R. 159 ; 2 W. W. R. 87.— CAN. 


PART X. SECT. 2, SUB-SECT. 4. 

964 iv. .] — By decree of 

the Michigan ot. the mother of infants 
was granted a divorce from the father 
& awarded the custody of the Infants, 
until they reached a certain age or 
until the further order of the ct. 
The infants were in the custody of the 
father in Ontario ; — Held : the decree • 
was not conclusive upon an application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Mich^an ot. was not final. 
~Ne Gay, [192G] 3 D. L. R. 349 ; 59 
O. L. R. 40.— CAN. 

964 V. .] — Where children 

were residing with their father in a 

E rovlnoe where he was engaged In 
usiness, & their welfare would be 
best served by leaving them in his 
custody : — Held : his application to be 
appointed their guardian should be 
granted, notwithstanding the fact that 
tholr mother, in securing a divorce in j 
an imdefend^ action in a forelra ct., 
had also obtained as incidental thereto I 


an order giving her their custody. — 
He Snyder, Snyder v. Snyder, [1927] 
3 D. L. R. 151: [1927] 2 W. W. R. 

240 ; 38 B. 0. R. 336.— CAN. 

964 vl. On orders for alimony .] — 

A judgment of a foreign ot. awarding 
alimony to a husband is enforceable 
In Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony in a husband against his 
wife. — Burchkll t>. Burchell. [19261 
2 D. L. R. 595; 68 O. L. R. 515.-^ CAN. 


PART XII. SECT. 2, SUB-SECT. 1.— F. 

n i. Marriage to domiciled 

Englishman — Effect of English divorce 
decree .] — A domiciled Englishman & a 
domiciled Scotswoman entered into an 
ante -nuptial manlage oon^iact which 
contained this clause, “It Is hereby 
declared that these presents shall be 
interpreted & the rights of the parties 
regulated by the law of Scotland.” 
The wife obtained decree of divorce 
in the English cts . : — Held : the rights 
of parties under the contract arising 
on divorce fell to be regulate In the 
same manner as if decree of divorce had 
been pronounced by the Scottish cts. — 
Drummond r. Bell-Irvino, [1930] 
S. C. 704.--SCOT. 
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Part XIV. — Foreign Judgments 


See, now, Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13). 

1038. For “ No. 383, ante ** read the following : — 

The judgment of a foreign ct. [in this case 
the exors.' Ct. of Dealing at St. Croix], con- 
sisting of persons interested in the property 
in dispute, will be disregarded in the cts. of 
this country. — Price v, Dewhurst (1837), 
8 Sim. 279 ; Donnelly, 204 ; 6 L. J. Ch. 226 ; 
59 E. R. Ill ; affd. on other grounds (1838), 
4 My. & Cr. 76. 

1033a. Due constitution of court — Necessity lor 
strict proof.] — R. v. Beech, Pollitt & 
Strudwick (1928), 20 Cr. App. Rep. 175, 

C. C. A. 

1039. Add, Annotation : — As to (1) Consd. Dreyfus 
(0. L.) V. I. R. Comrs., Dreyfus (L. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 560. 

1041. Add. Annotatiofi — Generally, Refd. Em- 


ployers’ Liability Assce. Corpn. ik Sedgwick, 
CoUins, [1927] A. C. 95. 

1044a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2 ) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douginas v, Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. O. S. 0. P. 
157 ; 130 E. R. 933. 

Annotations : — to (1) Refd. Don r. Llppmnnn (1837 K 5 Cl. & 
Fin. I ; Cowan t>. Braitiwood (1840), 9 Dowl. 26 ; Schlbsby 
t>. Westonliolz (1870), L. R. G Q. B. 1;)5 ; RoubIIIod w. 
Rouslllon (188()), 14 Ch. I). 351; Emanuel c. Symou, 
[19081 1 K. B. 302 ; Gavin Gibson v. Gibson, [1913) 3 
K.B. 379. 

1052. Add, Annotaiion : — Refd. Employers’ 

Liability Assce. v, Sedgwick Collins (1920), 
95 L. J. K. B. 1015. 

1054. Add. Annotation : — Apld. Rudd v, Rudd, 
[1924] P. 72. 


PART XIII. SECT. 2. 

1016 1. Aa to property — Father en- 
titled by law of infant's domicil .] — An 
infant domiciled In Indore. India, was 
absolutely entitled to a fund in ct., 
& by the law of the Indore State her 
father as legral gruardian both of her 
person & property was entitled to 
receive & ^ve legal discharges for all 
moneys coming to hor during minority. 
The father applied for payment out 
of the fund to him for tho benefit of 
the infant : — Held : tho father was 
not entitled os of right to the fund, but 
tho ct. must be satisfied by evidence 
that the fund was to be applied for the 
benefit of the infant & in what manner. 
— Dharamal v. Holm Patrick (Lord), 
[1935] I. K. 7G0.— IR. 

r i. .1 — The only ct. with Juris- 
diction over the custody of an infant 
Is the ct. of the domicil of the infant. — 
Cody v. Cody, [1927] 3 D. L. K. 349 ; 
[1927] 1 W. W. K. 603 ; 21 Sask. L. R. 
391.— CAN. 

r ji, — Divorce proceedinga com- 
menced in Alberta — Removal of children 
by father to another Promnee ,] — Whore 
the husband Is domiciled in Alberta 
at the time an action for divorce is 
begun, the Supreme Ct. of Alberta has 
Jurisdiction In such action to make an 
order awarding tho custody of tho 
children to the mother even though 
they have been removed by the father 
to a foreign State & are residing therein 
at the time of the application for the 
order. — Goforth v, Goforth (Alta.), 
[19291 1 D. L. R. 58 ; [1928] 3 W. W. R. 
483.— CAN. 

Compare No. 1117 1.. post, 

8 i, Decree by Serbian court — 

Whether Scottish court will enforce ,] — 
Decrfee of divorce & for the custody of 
the child of the marriage had been 
obtained In the Serbian cts. by a 
Serbian, resident in Belgrade, against 
his wife, who was a Scotswoman. The 
child, a girl of 8 years of ago, was 
resident with her mother In Scotland. 
In a petition to the ct. In Scotland by 
the father for custody of the child, the 
mother averred that It would be preju- 
dicial to the health, welfare, Sc interests 
of the child that the petition should he 
granted : — Held : while petitioner’s 
right to custody of the child had 
already been settled by a competent 
ct., the Scottish ct. was entitled, before 
ordering delivery of the child, to be 
Informed of petitioner’s arrangements 
for the oonveyanoe of the child to 
Belgrade. Sc for her reception there. — 


Radoykvitch V. Radoyevitch, [1930] 
S. C. 619.— SCOT. 

PART XIII. SECT. 3. 

t i. Court of husband's 

domicil,] — In a petition brought by 
the wife of a domiciled Scotsman for 
custody of the only child of the 
marriage, or otherwise t6r access, tho 
husband maintained that the Scottish 
ct., even if It had jurisdiction, could 
not proaou.'ce any effoctivo order. 
Tho nusband, when tho question of 
jurisdiction wiw caleed was residing 
in New York, where he hold a pro- 
fessional appolntmerii ; petitioner was 
living in London, & tlv; child, under 
tho care of her paternal grandmother, 
was in France : — Held : the Ct. of 
Session, os the ct. of the husband’s 
domicil, liad Jurisdiction to dotermlrio 
the questions of custody & accoss ; tho 
more fact that the parties were outwith 
Scotland did not render ineffectual any 
decree which it might pronounce since 
such decree being a dccdsion os to 
status, was a judgment in rem TJni- 
versally binding. — PoNr>ER v. Ponder, 
[1932] S. C. 233.- SCOT. 

PART XIV. SECT. 1. 

a i. Order conferring rights on 

committee of lunatic,] — Tho rights con- 
ferred upon the commltteo of a lunatic 
by a ct. of the lunatic’s domicil, with 
reference to personalty, are entitled 
to world-wide recognition. — Re Hick- 
son, [1927] 4 D. L. R. 607 ; 61 O. L. R. 
180.~CAN. 

8g, Judgment in default of appear - 
ance.y—A. judgment of the King’s 
Bench Dlv. in London passed in default 
of appearance of deft, under the suin- 
raary procedure, without any evidence 
being called, is not a jodgment on the 
merits within sect. 13 (Jb) of the Code 
of Civil Procedure & a suit cannot he 
brought solely on such a Judgment In 
British India. — D erry McIntyre & 
Co. t’. MriTER & Co. (1035), I. L. R. 
62 Calc. 682.— IND. 

PART XIV. SECT. 2. SUB-SECT. 2.— A. 

1084 ill. Where a suit is 

brought on a foreign Judgment, it is 
not open to deft, to plead that the ot. 
which passed the Judgment bad no 
Jurisdiction to do so, when he himself 
had submitted to the jurisdiction & 
had not challenged It. — Qanoa Prasad 
V. GANESm Lal (1923), I. L. R. 46 
All. 119.— IND. 

1039 L Essentials to establishment of 
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iurisdiction.] — Held : tho provisions in 
Jud. Act, 1927 (c. 88), bb. 51, 52, must 
be confined to actions upon Judgments 
obtained in tho Province of Q., which, 
according to tho principles of inter- 
national law, ai)i)licahle os between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, i.e. to those oasoB in which the 
writ was served within the Province 
of Q. upon a person domiciled & 
resident tnoreln & who owed allegiance 
to the laws of Q. — L\;n(j v. Lee, [1929] 
1 D. L. R. 130 : 63 O. L. R. 194.— CAN. 

1039 il, .]- -Deft, must ho a 

subject or resident in tho Cf)untiy of 
tho fonim, or have selected it as pltf. 
or have voluntarily submitted to Its 
Jurisdiction. — Wjouhtkr v. Connors 
Broh., Ltd., [1935] 2 D. L. R. 483; 5 
F. Ji. J. (Can.) 37 ; sub nnm. Webster 
M(’LAN('I1I AN Co. 7 K CoNNORM BROS., 
[193.'>1 4 D. L. R. 205 ; 9 M. P. R. 345. 
— CAN. 

1042 i. Absence of jurisdiction — 
Effect o/.l— A judgment was obtained 
in Florida without Jurisdiction. A 
judgment was given in New Jersey 
upon this, without inquiry aa to tho 
merits. In an action upon the New 
Jersey Judgment : — Held : both tho 
Florida 5c the Now Jersey Judgments 
wore nuliities. — FuEDEiuoK A. Jones 
Inc. V. Toronto General Insce. Co., 
[1933] 2 D. L. R. 060.— CAN. 

si. Suhject-viattcT of judgment out of 
jurisdiction.] — Pltf.’s husband pur- 
chased a ticket which drovv a horse 
in a sweepstake in tho Irish Free State 
entitling the purebasor to a certain 
sum as prize money. Pltf. obtained a 
decree ot divorce in the State of Cali- 
fornia & a declaration that she was 
entitled to the money, the ticket having 
been “ community property ” : — Held : 
the decree of the Californian Omrt 
could not have any effect in the Irish 
Free State as tho subject-matter of the 
decree was not within the control of 
the State of California. — McKie v, 
McKie [1933] 1. R. 464.-~lR. 


PART XIV. SECT. 2. SUB-SECT. 2.— 0. 

1064 xiv. .] — A Judgment 

on an award obtained in England by 
default cannot be sued on in India, 
since it is not a Judgment on tho 
merits ” within Code of Civil Pro- 
cedure (Act V. of 1908), 8. 13. — 
Oppenkeim & Co. V, Mahomed 
Hankkf, [1922] 1 A. C. 482 ; 91 

L. J. P. 0. 205 ; 127 L. T. 190 ; 49 L. 
li. Ind. App. 174.— IND. 



Cases 1068—1288 . English and Empire Digest Sufpleicent. 


1060. Add, Annotation : — ^Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. Add, Annotation: — Asi to (1) Apld. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 96 L. J. K. B. 1015. 

1080. Add. Citation [1921] B. & 0. E. 196. 

1090a. .] — Eudd V, Eudd, No. 903a, ante. 

1098a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
Praybs V, Worms (1861), 10 0. B. N. S. 149 ; 
142 B. E. 407. 

1108. Add, Annotation : — ^Apld. Beatty v, Eeatty, 
[1924] 1 K. B. 807. 

1112. Add, Annotation : — Consd. Beatty v, Beatty, 
[1924] 1 K. B. 807. 

1118. Add, Annotation : — Consd. Beatty v, Beatty, 
[1924] 1 K. B. 807. 

1118a. Judgment for payment of sum of money— 
Amount not subject to variation — Alimony.] 


— ^By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judjpnnent is in that respect a final 
judgment £ an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v, Beatty, [1924] 1 

K. B. 807 ; 93 L. J. K. B. 760 ; 131 L. T. 
226, O. A. 

1114. Add, Annotation : — ^Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1118. Add, Annotation: — Aa to {!) Consd. Banco 
de Vizcaya v, Don Alfonso de Borbon y 
Austria, [1935] 1 K. B. 140. 

1122a. Judgment founded on Immoral agreement.]— 
Papadopoulos V, Papadopoulos, No. 946b, 
ante, 

1126. For “ No. 383, ante ” read “ No. 1033, ante, 
& Supp.” 


1064 XV. .] — Doft., who 

was resident Sc. domiciled In Ontario, 
was* served there with a writ of sum- 
mons by which an action for the price 
of ffoods sold & delivered was com- 
menced against him In the Superior 
Ot. of Quebec. The cause of aotloi 
arose partly at least in Ontario. H 
did not appear Sc. judgment was entered 
against him by default. In an action 
upon that Judgment brought In 
Ontario by same pltf. against same 
deft., the latter pleaded that the 

g uebeo judgment was of no effect in 
ntario : — Held : the provisions of 
Judicature Act, R. S. 0.. 192^ ss. 51, 
62, enacted by an Act of the Province 
of Canada, 1860, must be oonflned to 
actions upon judgments obtained in 
Quebec which, according to the 
principles of intematlonaJ law are 
entitled to oxtra-ferritorial reoo^tion, 
i.€. to those oases in which the writ 
was served within Quebec upon a 

S erson domiciled & resident therein 
: who owed allegiance to the laws of 
Quebec. — L tjno v, Lbb, [19291 1 

D. L. R. 130 ; 63 O. L. R. 194.— CAN. 

1065 i. Judgment recognised — De- 
fendant served — No appearance or 
defence — Proceedings regular, \ — Held : 
a Judgment of the High Ct. of Justice 
in England against a deft, in India, 
who had boon duly served with a writ 
of summons but who did not enter 
appearance or deliver a defence, must 
be regarded as a judgment passed on 
the merits of the case when the pro- 
oeedinm had been strictly in accord- 
ance vrith the Rules of the Supreme Ot. 
— rCKULWANT V. DHAN RaJ DUTT 
(1934), I. L. R. 16 Lah. 708.— IND. 


PART XIV. SECT. 2, SUB-SECT. 2.— fi. 

0 1. Judgment based on joint 

petition presented by both parties ,] — 
MUHAMMAD MOIDEEN V. OHINTHAMANI 

Ohettar (1929), I. L, R. 62 Mad. 603.— 


PART XIV. SECT. 2, SUB-SECT. 2.— P. 

• Execution of pow^r, of 

attorney — Authorising agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo Harsan 
Sait v, Mahamajd Ohuthu (1924), 
I, L. R. 47 Mad. 877.— IND. 


PART XIV. SECT. 2, SUB-SEOT. 2.— O. 

h i. .1 — On an application under 

Ord. 14 for leave to shm Judgment in 
an action on a foreign Judgment: — 
Held : the defence that deft, had not 
been served with process In the foreign 


action, & that the proceedings therein 
did not oome to hlS knowledge or notice 
raised a triable issue which must be 
tried, in the ordinary way. — Romano 
V. Maogiora, [1935] 2 W. W. R. 624 ; 
60 B. 0. R. 66.— CAN. 

n 1. ] — In an action on a foreign 

judgment a statement in said Judgment 
that deft, was “ duly & personally 
served with the summons & a copy of 
the complaint ’* is at least primd facie 
evidence that the formalities required 
by the law of the foreign state to effect 
service were observed. In the present 
case, wherein it was foimd that deft, 
was resident of the foreign state at the 
time of said alleged service : — Held : 
he had not discharged the onus on 
him of displacing the primd facie case 
that he was served. Sc if the service in 

a uestlon consisted, as on the evidence 
; apparently did, of the handing the 
suit papers in an envelop© to deft, 
snoh service would not bo against 
" natural justice.** The ct. is not en- 
titled to presume, in the absence of 
evidence, that the foreign practice is 
the same as ours. — Romano v. Mag- 
GIORA (No. 3), [19371 1 W. W. R. 490 ; 
61 B. O. R. 352.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 

o. Read now ** 1098a 1.** 

p. Read now ** 1098a li.’* 

1098a ill. Presumption of final- 

ity,] — The finality & oonoluslveness of a 
foreign judgment will be presumed in 
favour of a pltf. relying on it, uniess it 
is put in issue by deft.a pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the issue. — 
Smith v. Smith, [1923] 2 D. L. R. 896 : 
2 W. W. R. 389.— CAN. 


q. Read now ** 1098a iv.** 

r. Read now ** 1098a v.** 


1098a vl, .] — Ainsue v. Ainsue 

(1927), 89 O. L. R. 381 ; 27 S. R. 

N. S. W. 624 ; [1927] Argus L. R. 301. 
— AUS. 

1118 U. Where 

there did not appear to be any differ- 
enoe proved between the effect in the 
foreign State Sc in Ontario of such a 
judgment : — Held : . a deoree for ali- 
mony not being im absolute judgment, 
pltf. was not entitled to recover upon 
the foreign Judgment in respect of 
arream of aiimoay. — M aguire v. Ma- 
GUiRB 1921), 64 D. L. R. 180; 60 

O. L, R. 100.— CAN. 

1118 Ul. Perry v . 

Perry, [1924] 4 D. D. It 1177 : 64 
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O. L. R. 613 j revsg,. [1924] 1 D. L.R. 
665 ; 63 O. L. R. 602.— CAN. 

■a. Judgmmt made award of cowl — 
No nolic» given to party — No notice 
required by law of country where judgment 
given.] — In an action In Ontario upon a 
judgment recovered in Holland, it 
appeared that the judgment was pro- 
nounced by a ct. of record Sc directed 
that an award of arbitrators should be 
executed after its form Sc contents 
Sc in the ordinary way of execution ; 
Sc that no notice was given to defte. 
who were parties to the arbn. : — Held : 
the requirement of notioe or no notice 
is a matter of prooedure ; as it was 
shown that in Holland no notioe was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which was final Sc oon- 
olnsive Sc could be sued on in Ontario. 
— Stoip & Co. V. Browne & Co., 
[1930] 4 D. L. R. 703 ; 66 O. L. R. 
73.— CAN. 

PART XIV. SECT. 2, SUBtSEOT. 5. 

1117 !. Orders in respect of foreign 
infant — Custody ,] — The ot. will give 
effect to the judgment of the ot. of a 
foreign State awarding the custody of 
an Infant to one of the parents . — Re 
Aters, (19211 2 W. W. R. m ; affd., 
[19211 2 W. W. R. 625.— CAN. 

.) — See, also, Noe. 964 I- 

964 V, ante. 

1117 ii. Appointment of guar- 

dian .] — Where a child, whoso parents 
had died, was removed from the 
province of its domicil of origin, its 
maternal grandfather, resident in that 
provinoe, obtained from the ots. of 
that provinoe letters of guardianship 
of the ohUd Sc thereafter applied to the 
ots. of the province to whloh the child 
had been removed for a writ of habeas 
corpus. The application was granted 
on the ground that, other things being 
equal, the ots. of one province will 
recognise the prooeedlngs of the ots. of 
another provinoe in such a case . — Re 
Bergman Sc Wai,dron, Re Infantb 
ACT, [1923] 4 D. L. R. 66 ; 3 W. W. R. 
70.-^AN, 

PART XIV. SECT. 2, SUB-SECT. 7. 

1124 Iv. NeoesHtp for strict 

proof.] — ^The defence that a foreign 
Judment was obtained by fraud must 
be clearly proved. — Boga v. Ohambbr- 
LRN, [19861 1 D. L. R. 660 ; 9 M. P. R. 
666.— UAN. 




V(d. ZL— Conflict of Lam Oases 118B — ^1187. 


11S2. Add, AnnoUUuma : — Apld, EUerman Lines 
v. Bead (1927). 44 T. L. R. 7. Refd. Jacobson 
V. Frachon (1927), 44 T. L. R. 103. 

1185a. .] — Pltfs.* steamer stranded in the 

Black l^ea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remimeration should be arranged in London, 
that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, the ship was refloated 
taaen to Oonstantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, & 
Itfs. brought an action (1) for damages for 
reach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to pt^event the judgment from 
being enforced; — Held: (1) the Turkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Ellerman Lines, 
Ltd. V. Read, [1928] 2 K. B. 144; 97 
L. J. K. B. 306; 138 L. T. 625 ; 44 T. L. R. 
286 ; 17 Asp. M. L. 0. 421 ; 33 Com. Oas. 219, 
O.A.; revag. (1927), 44 T. L. R. 7. 

1186. Add. Annotation: — Generally , RMd. 
Macaulay v. Guaranty Trust Oo. of Now 
York (1927), 44 T. L. R. 99. 

1141. For ** No. 383, ante ” reaA “ No. 1033, anfe, 
& Supp.'* 

1147. Add, Annotation : — Refd. Jacobson t?. 

Prachon (1927), 44 T. L. R. 103. 

1147a. .] — In an action by buyers against 


foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judmnent 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hmriod & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. : — Held : there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
& that pltfs.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complete defence to 
the English action. — Jacobgon v. Frachon 
(1927), 138 L. T. 386; 44 T. L. R. 103; 
72 Sol. Jo. 121, 0. A. 

1161. Add, Annotation : — Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

ft70. Add. Annotation Employers’ 

Liability Assce. v. Sedgwick Collins (1926), 
96 L. J. K. B. 1016. 

1187. Add. Annotation : — Generally ^ Refd. Re 
Anchor Line (Henderson Bros.), Ltd., [1937] 
Oh. 483. 


1127 i. .] — Dklaportb V. Dela- 

POBTK, [19271 4 D, L, R. 933 ; 61 

O. h. h. 302.— CAN. 


1183 lii. Not where in- 

volving retriaZ of questions adjudicaied 
on by foreign court ,] — Manolopoulos 
V. Pnaiffb, [1930] 2 D. L. R. 169 ; 1 
M. P. R. 366 ; revsg., (1929J 4 D. L. R. 
48.— CAN. 


1188 Iv. .] — ^Manolopoulos v. 

Pnaiptb (N. S.). [1929] 4 D. L. R. 48.— 
CAN. 


1136 U. .] — If it be alletred 

& proved that a party haa obtained a 
judgment in hla favour by some 
extraneous fraud, suob as the olan* 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
suborning of a witness to testify to the 
genuineness of false documents or to 

g ve any material false testimony, or 
le giving of false oral testimony 
material Sc relevant to the issues, such 
judgment If a domestic judgment, can 
be set aside in a new action, or if it is a 
tord^ni judgment the fraud may be set 
up as a defence to an acticn thereon. — 
Looks v. Hulbtt (Alta.), [1929] 3 
D. h, R. 572 ; 2 W. W. R. 66^— CAN. 


PART XIV. SECT. 2, SUB-SECTT. 8. 

1140 i. What amounts to repugnancy 
to “ naturai Justice ” — Nm merely 
foUotaino lex fori — Lex fori different 
from, law in force in British India .] — 
Qanoa Pbabad V. Qamsshi Lal (1923), 
1 L. R. 44 AU. 119.— IND. 


sg. Judgment based on judgment- in 
proceedings of whi<Ji no notice given .}" — 
PItf. recovered a default Judgment 
against deft, in Plorlda, U.S.A. Tho 
of summons was not served on 
deft. CO., but was sorvod on an in- 
dividual resident in Florida who was 
assumed to be, but who was not, an 
agont of deft. co. Deft. co. did not 
carry on business in Florida & know 
nothing about the Florida action until 
after judgment by default bad been 
entered. Subsequently pltf. brought 
action in New Jersey on the Florida 
judgment, Tho action In New Jersey 
was commenced by attachment against 
the assets of deft. co. in New Jersey & 
doft, co. entered an appearance in the 
New Jersey ewtlon. The New Jersey ct. 
gave judgment in favour of pltf. on 
the Florida Judgmeut without in- 
quiring into the mertts of the dispute. 
Pltf. brought action in tho Supreme 
Ot. of Ontario on the New Jersey 
judgment & the action was dismissed. 
On appeal this judgment was affirmed. 
— Fbederick a. Jones Inc. v. Toronto 
General Insurance Oo., 119331 O. R. 
428.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— A. 

1166 111. .1 — In an action 

In Manitoba upon a foreign judgment 
the fact that defences have been raised 
& tried in the foreign ot. doee not 
prevent their being raised Sc tried 
again, but there is a discretion in the 
ct. to allow the defenoes or to strike 
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them out on tho ground of ombarrass- 
mont or delay ; the fact that the ease 
has been triea out In a foreign ot., that 
on unsuccessful appeal has boon taken, 
or that a consent. Judgment bos been 
entered will have a very strong bearing, 
but in each case the diHcrotlon must 
be exorcised upon tho merits of that 
ease alone. — O allaohan v. NiOHOLLe, 
[1921 ] 3 W. W. R. 476 ; 31 Man. L. R. 
bl.— CAN. 


1167 V. .1— Tho 

ot. will not entertain defenoes in on 
action on a foreign judgment that 
shonld have boon rflilsed in the foreign 
ot. or which might properly have been 
made the subiwt of appeal In tho 
foreign lurlsdiotlon. — Hutton v. Dent 
(1922), b D. L. R. 682.—OAN. 


id. Test of judgment on merits.}^ 
ho true test whether a foreign judg* 
lent has been passed on the merits 
I whether the judgment has been 
iven as a penalty for any conduct of 
oft. or whether it is based on a oqn- 
[deration of the truth or otherwise 
f pltf. ’8 case. — Mehb Singh v. Ishab 
INOH (1932), I. L. R, 14 Lah. 68. — 


PART XIV. SECT. 8, SUB-SECT. 2.— A* 
1189 i. What is foreign judgment in 
rem — Adjudication on distribution of 
personal estate .] — Where a ot. of the 
country of domicil adjudloatee upon 
the distribution of personal prepay 
that adjndioation Is hluding upon all 



Cases 1195— 1252a. English and Empire Digest Supplement. 


1195. Add. Annotations: — As to (2) Refd. The 
Goulandpis, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. 0. 343 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. 0. 641. 

1205a. Inquiry abroad into loss of ship— 

Report not confirmed by governor of colony.] 

' — Held : the inquiry was not conclusive. — 
Re Queen op the Thames (1872), 30 J. P. 
72. 

1214. After this case add “ See, also. Estoppel, 
Vol. XXI., pp. 154-166, Nos. 166-190.** 

1240. Add. Annotation : — Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1241. After the last cross-reference following this 

case add “ Maintenance order made In 

Dominion — Under Maintenance Orders (Facili- 
ties for Enforcement) Act, 1920 (c. 33).]— See 
Husbanp & Wife, Nos. 6233b, 6233c, G233d.*’ 

1241a. Judgment severable.] — Raulin r 

Fischer, No. 1120, ante. 

1243a* Since constitution of Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922. — Wakely v. Triumph Cycle 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269 ; 40 T. L. R. 15 ; 68 Sol. Jo. 

, 117, 0. A. 

AnnotcUiortft .• — FoUd. Banfleld v, Cheste r (1025), 94 L. J. K. B. 
806. Refd. Performing Right SocU f.y v. Bray U. D. C., 
[19301 A. C. 377. 


1248b. .1 — Judgments Extension Act, 

1868 (c. 64), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued imder Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — Banfield v. Chester (1925), 94 
L. J. K. B. 805 ; 133 L. T. 623 ; 41 T. L. R. 
663 ; 69 Sol. Jo. 692, C. A. 


Sub-sect. 2. — Op Superior Courts op United 
Kingdom and Dominions (p. 471). 

Order to secure lump sum .] — See Husband 
& Wipe, No. 5469a, post. 

1252a. Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933 (c. 13), s. 1 — Canadian 
judgment — No order relating to Canada — ■ 
Right to bring action on Judgment.] — 
An Order in Council was made on Nov. 10, 
1933, under Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13), s. 7 (1), 
applying IWt I. of the Act of 1933 generally 
to His Majesty’s Dominions outside the 
United Kingdom : — Held : that, until an 
Order in Council had been made, extending 


the world & la not subject to review In 
the ots. of another eountry. 

It Is for the ct. of the domicil to 
detorniluo whether its own proceodlngs 
are in rein or merely in per8(mani, A 
when that ct. dotormlneH that Its pro- 
eeedlnpa are in rem all forpiffn cts. must 
so treat the proocedinjrs, althoujfh they 
would not be so reoogrnised by the law 
of the country where) the Juajrniont is 
set up. — J ones t. SMirn, [19251 2 
D. L. R. 790 ; 50 O. L. 11. 550.— CAN. 

PART XIV. SECT. 4. SUB-SECT. 1. 

1216 Iv. .1 — Re Hamar, 

Ex p. McQuinty & Co. (1921), 63 
D. L. R. 241 ; 2 C. B. R. 137.— CAN, 

1216 V, .] — Marshall v. 

Houghton, [1923] 2 W. W. R. 553 ; 
33 Man. L. II. 160.— CAN. 

PART XIV. SECT. 4 SUB-SECT. 3. 

sb. Action in Ontario against Ontario 
administrator — On foreign judgment 
against foreign administrator.] — Whore 
administrations are grranted to different 
persons In different states, they are so 
far deemed Independent of each other 
that a Judffinont obtained against one 
will furnish no right of action against 
the other, to effect assets received by 
the latter In virtue of his own ad- 
ministration. — Bonn v. National 
Trust Co., [19301 4 D. L. R. 820 ; 65 
O. L. R. 633.— CAN. 

PART XIV. SECT. 4, SUB-SECT. 4. 

sd. Defence on merits — Application 
to strike otif.j — Lrspkranck v. Lkisti- 
KOW, [1035] 3 W. W. R. 1 ; 4 D. L. R. 
125 ; 43 Man. L. R. 322.--UAN. 

sf. Statute of Limitat ions .] — Manitoba 
Statute of Limitations oaunot be in- 
voked as a defence to an action on n 
foreign judgment. — H.uiBrcAN v. Kkn- 
NEDY, [1937] 2 D. L. R. 541,— CAN. 

PART XIV. SECT. 4, SUB-SECT. 6. 

Effect of — Foreign decree of 
divorce.] — On a petition for divorce 
It was shown that a dooroe of divorce 


to the parties had boon granted by a 
foreign ct. on the cross -complaint 
of petitioner heroin, that resp. subso- 
quontly married the co-resp. in said 
suit, & that petitioner had allowed 
12 years to elapse without doing any- 
thing to question the vaUdlty of the 
foreign decree : — Held : even though 
that decree was invalid here, the 
petition should be dismissed on the 
grounds that petitioner had been 
“ accessory to ** the adultery of which 
he now complained & had been guilty 
of " unreasonable delay *' in presenting 
his petition. — Little v. Little, [1930] 
3 VV. W. R. 222 ; 39 Man. L. R. 170 ; 
revsd., [1931] I W. W. R. 6 : ID. L. R. 
823 ; 39 Man. L. R. 264.— CAN. 

PART XIV. SECT. 6. 

1233 ill. .1— While her 

husband, who had deserted her, was 
domlcUod in Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a Judgment in the 
nature of a decree of Judicial separa- 
tion & alimony. She sued in Alberta 
on that Judgment, but abandoned that 
claim & asked for relief under an 
alternative olalm for alimony : — Held : 
she was not estopped by the foreign 
judgment, A alimony granted. — Detro 
V. Detro, [1922] 3 W. W. R. 690 ; 70 
D. L. R. 61.— CAN. 

k i. Identity of s^ib feet -matter — 

Onus of proof,] — Quiokstadv. McNeill, 
[1932] 4 D. L. R. 427 ; 46 B. O. R. 81. 
—CAN. 

PART XIV. SECT. 6. 

1241a i. Effect of judgment to be 
considered by enforcing court — J udgmerU 
severabie.] — The Judgment of a foreign 
ot. comprising two parts, one of which 
may be enforced in Canadian cts., 
but the other not, is deemed to be 
severable, & one part will be enforced 
though the other rejected. 

It is the duty of the ot. to decide 
for itself the substance of the right 
sought to be enforced. Irrespective of 
the opinion which may have been 
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expressed by the foreign ct. — Burchell 
t). Burchell, 11926] 2 D. L. R. 595; 
58 0. L. R. 515.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 1,— A. 

1243a i. To what judgments Act 
applicable — Since constitution of Irish 
Free State.) — The oortiflC/ate of an 
English Judgment may be registered 
under Judgments Extension Act, 
1868 (c. 54), in the Irish Free State.— 
Gikves r. O’Conor, [1924] 2 I. R. 182. 
— IR. 

PART XIV. SECT. 7, SUB-SECT. 2. 

sm. Ry registration of English High 
Court pidgrnent — No submission to 
jurisdiction.] — In a suit for divorce in 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
of a co-respondent residing in New 
Zealand, in error Sc without auy In- 
structions to that effect. On an appli- 
cation to have the Judgment for costs 
of the High Ct. registered in the 
Supreme Ct. so that It might be en- 
forced in New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdiction of that 
ct. : (2) even if such entry of appear- 
ance did amount to submitting to the 
High Ct.’p jurisdiction, it would not 
be Just & convenient for the Judgment 
to bo enforced In New* Zealand. — 
Redhead v. Redhead & Crotherp, 
[1926] N. Z. L. R. 131.— N.Z. 

• 0 . Reciprotxd Enforcement of Jvdg^ 
ments Act. 1925 — Scope of Act.] — Re- 
ciprocal Enforcement of Judfl^ents 
Act, 1925, does not permit the registra- 
tion of a Judgment obtained in a 
province or of the Dominion 

of Canada to which the Act applies 
unless the judgment is one wnloh 
ooold be enforced by action thereon 
in AJberta. The Act does not make 
the Judgments to which it applies any 
loss foreign Judments or any more 
directly enforoeable than before the 
Act was passed, & does not alter the 
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Part I. of the Act of 1933 to a specific part 
of His Majesty's Dominions, reciting that 
reciprocal provisions had been made for the 
enforcement in that Dominion of judgments 
given in the superior cts. of the United 
Kingdom & specifying the cts. of that part 
of His Majesty's Dominion which shall be 
deemed to be superior cts. of that Dominion 
for the purposes of that Act, judgments ob- 
tained in that part of His Majesty's Dominions 
could not be registered, & consequently such 
judgments could be enforced by proceedings 
in the cts. of the United Kingdom for the 
recovery of the money payable under such 
judgments. 

Deft, brought an action in the cts. of 
Ontario against pltf. co., in which action 
judgment was given for pltf. co. with costs. 
Subsequently an action was brought by iiltf. 


co. against deft, in the High Ct. in England 
to recover the amount of the coats. No 
Order in Council had been made extending 
Part II. of the Administration of Justice Act, 
1920 (c. 81), or Part I. of the Foreign Judg- 
ments (Reciprocal Enforcement) Act, 1933 
(c. 13), to the Province of Ontario ; — Held : 
pltf. co. were not prevented by either the 
Act of 1920 or the Act of 3933 from bringing 
their action in the cts. of this country upon 
the judgment obtained in Ontario. — Yukon 
Consolidated Goij> Corpn., Ltd. v. Clark, 
[19.38] 2 K. B. 241 ; [1938] 1 All E. R. 366 ; 
107 L. J. K. B. 210 ; 158 L. T. 330 ; 54 
T. L. R. 369 ; 82 Sol. Jo. 131, C. A. 

1262a. Date from which interest runs — No date 
hxed in judgment.] — Douglas v. Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure. 


1272a. Not payment under garnishee order 

in England.]-^wiss Bank Corpn. v, Boeh- 
MiscHE Industrial Bank, No. 1307a, post. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex forit not by the lex 
loci contractus. 

(2) Semble : set-off is matter of procedure, 
&, as such, determinable by the lex fori , — 
MacFarlanb V, Norris (1862), 2 B. & S. 
783 ; 31 L. J. Q. B. 245 ; 6 L. T. 492 ; 9 
Jur. N. S. 74 ; 121 E. R. 1263. 

Annotation : — As to (2) Reid. Maspons y Hermano v, 

(1882), 9 Q. B. D. 530. I 


have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. op New 
York (1927), 44 T. L. R. 99. 

1289. Add, Annotation : — Reid. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

1200. Add. Annotation : — Hefd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1292a. .] — Wright v, Simpson 

(1802), 6 Ves. 714 ; 31 E. R. 1272, L. C. 
Annotations : — Consd. Mewton v. Chorlton (1853). 2 Drew 
333. Reid. The Vroede (1811), 1 Dodfi. 1; Ponnoll v- 
, Roy(1863), 3 DOG.M.& G.126; Jaokaon v. Digby (1854). 

I 2 W. It. 640 ; Strong v. Foster (1855), 4 W. It. 151 ; 
' Madden v. M'MulIon (1800), 4 L. T. 180; Bailey v. 
Edwards (1864), 4 B. & B. 761 ; Bolfast Banking Co. v. 
Stanley (1867), 15 W. 11. 989 ; LivoriK>ol Marino Credit 
Co. V. ETunter (1867). L. R. 4 Eq. 62 ; Barber v. Mackrell 
(1802), 68 L. T. 29. 

1306a. Governed by lex fori.] — Macfarlane v. 
Norris, No. 1277a, ante. 

1307. Add. Annotations : — Dlstd. Swiss Bank Corpn. 
V. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedf.’wick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richar^on, [1927] P. 228. 


1280. Add. Annotation : — As to (4) Apld. Banco de 
Vizcaya v. Don Alfonso de Borbon y Austria, 
[1935] 1 K. B, 140. 

1285a. Foreign receivers or assignees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 


rules of private international law os to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained in another province, imder 
the rules thereof permitting service 
tx juris, against a deft, who was not 
resident or present in that province 
& did not submit to the jurisdiction of 
the ct. by contract or appearance is 
not one which is registrable under the 
Act. A partnership Is not a “ person,'* 
within the meaning of the Act, against 
whom a judgment may be registered. — 
Canadian Credit Men’s Trust 
Assogn., Ltd. v. Ryan (Alta.), (1930] 
1 D. L. R. 280 ; 11929] 3 W. W. R. 
403.— CAN. 

fg. Reciprocal Enforcement of Judg- 
ments Act. 1929 iOnl.) — Applicaiion of 
Act.] — Where deft, would have a 
good defence to an action In Ontario 
on a British Columbia judgment, the 
reglstratiom of the judgment under 
R^iprocal Enforcement of Judgments 
Act, 1929 (Out.) Is forbidden. — 2^ 
Tanotr & Smith. Ltd. & Pelican 
Carbon Co., [1936] 1 D. L. R. 759 ; 
O. R. 123.— CAN. 

PART XIV. SECT. 8. 

1254 i. Authentication by seal of 
court — Or signuture of judge.] — To 


satisfy Evidence Act, N. B., c. 127, 
8. 58, if the document sought to be 
proved be a foreign Judgment, the 
authenticated copy must either be 
sealed with the seal of the ct. In which 
the original is filed, or. in the event of 
such ct. having no seal, be signed bv 
the judge, or ono of the Judges of such 
ct. with a statement from him In 
writing that the ct. has no seal. — 
Harris v. Garson (1921), 67 D. L. R, 
682 ; 49 N. B. R. 91.— CAN. 


PART XVL SECT. 1. 

1266 i. What are matter a of procedure 
— Disability to sue — Staiutes of limita- 
tion.] — The question whether the 
enforcement of a right of action is 
barred by a statute of limitations, as 
distinguished ^ from the question 
whether the right has been absolutely 
extlngulsbe^, is one of procedure only, 
& Is governed wholly by the lex fori . — 
Colonial Investment & Loan Co. v. 
Martin (Man.). [1927] 3 D. L. K. 360 ; 
[1927] 2 W. W. R. 94.— CAN. 

126611. .] — Any rule 

limiting the time within which an 
action may be brought, i.e. any limita- 
tion in the strict sense of that word, 
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is a matter of procedure : & is governed 
by the lex fori. Thereiore a law of a 
foreign country In which a debt was 
contracted which limits the time within 
which an action may bo brought there- 
on, but does not extinguish the debt, 
does not affect the right of action here. 

— BONDHOLDEItS SBOURITIES CORPN. V. 

Manvillk. 11933] 3 W. W. R. 1 ; 4 
i>. L. R. 679.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 1. 

■d. Liability to action for 

damages within jurisdiction — Attempt 
to return to couyitry of residence. }— 
Pltf. claimed $20,000 damages from 
deft., the cause of action being criminal 
conversation with pltf.’s wife. Deft, 
lived In U.8., but was here for a 
temporary purpose when pltf. had him 
arrested under an order to hold to ball. 
Pltf. In his affidavit sworn on Jan. 30, 
on which the order was granted, stated 
that deft, had arrived in Toronto that 
morning, & that he intended to leave 
for his own country that night, with 
int/cnt to defraud pltf. of the damages 
he had sustained : — Held : In leaving 
Ontario be was not doing so with intent 
to defraud pltf., & was therefore 
entitled to be discharge. — R ice v. 
Fletcher (1889), 13 P. R 46.— CAN. 

23* 



Cases 1807a— 1815a. English and Empihb Digest Supplement. 


1307a. Garnishee proceedings — Pasrment of debt 
situate In England — Recognised by inter- 
national law.}-— Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judmnent creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment imder a garnishee order 
operated as a discharge of the amoimt paid 
&; was recognised by international law as 
having that effect, & consequently there was 
no re^ risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B, 673 ; 92 L. J. K. B. 600 ; 128 
L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 428, 
C. 4. 

Annotationa : — Apld. Employers’ Liability Assce. v. Sedswlok 
OoUiuft (1926). 95 L. J K. B. 1015. Consd. Richardson v. 
Richardson, 11927] P. 228. 

1807b, ,] — Defts., a co. incorporated 

in Russia, had a branch office in London, &> 

. had registered 0. as their agent to accept 
service of any judicial proc'^ss that might oe 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on 0., & in 
default of appearance judgment was si^ed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England ; — 
Held : as the debt o^ng from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt duo from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Collins & Co. 
V. Rossia Insurance Co. of Pbtrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. R. 663, C. A. ; affd. avb 
noun. Employers’ Liability Assurance 
Corpn. v. Sedgwick Collins & Co., [1927] 
A. C. 95, H. L. 

AnnoUxtiona : — Reid. Sabatier v. Tradlne CJo., [1927] 1 Ch* 
496 : First Russian Insoe. t?. London & Lancashire Insoe., 
[1928] Ob. 922 ; lie Russian & Engrllsh Bank (1932), 48 
T. L. R. 282 ; Laaard Bros. & Co. Midland Bank. Ltd. 
(1932), 49 T. L. R. 94 : lie Russian Bank for Forelgii 
Trade. [1933] Oh. 745 ; The Madrid, [1937] P. 40. 

1808, Add, Annotedion : — As to (2) Refd, The 
Stream Fisher, [1927] P. 73. 

1809a, Rights of mortgagee of ship under 

French hypothbque — Claim for neoessaries.] 
— According to French law, the mtgee. of a 
ship under a French hypothSquet although 
he has not the same right of property as tlmt 
^ven by Merchant Shipping Act, 1894 (o. 60), 
m respect of an English mtge., has a right to 
arrest the ship In the hands of a subsequent 
owner. His claim, however, bi postponed 
to that of a necessaries man. 


On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypoih^que upon the 
ship : — Held : as the rights under the 
hypothhque must be detenmined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rent, the claim of the necess^es men, 
according to the Ux fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T, 769 ; 16 Asp. M. L. 0. 146, 
C. A. 

Annotaiiona Dtetd. The Zigurds (No. 1) (1932), 48 T. L. R. 
556. Refd. Republlca de Guatemala v. Nunez, [1927] 1 
K. B. 669. 

1809b, Rights of ** ship’s creditors ” under German 
code — As against mortgagee & other neces- 
saries men.]— A German firm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German law as 

’ that of “ ship’s creditors,” The ship was 
subsequently arrested in England at the suit 

' of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, A; these, as well as the German firm, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was ar^ed for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
” ship’s creditors ” were given priority not 
only over other necessaries men but also over 
a mtgee., &: also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners : — Held : any rights 
possessed by the claimants under German 
law were of no value unless &; until they were 
enforced by the arrest of the vessel in the 
German cts. ; the question of priorities must 
be determined by the lex forCf under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men. — The 
ZiGURDB (No. 1), [1932] P. 113; 101 L. J. P. 
76 ; 148 L. T. 72 ; 48 T. L. R. 566 ; 18 

Asp. M. L. Cas. 324. 

1810. Add, Annotations : — Refd. St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 382 ; Oppenheimer v, 
Louis Rosenthal & Co., A. G., [1937] 1 All 
E. R. 23. 

1812, Add, Annotation : — Consd, St. Pierre v. 
South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K, B. 882. 

1318, Add, Annotations: — ^Dlstd, The ^London, 
[1981] P. 14. Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B, 382. 

1815a. Action relating to eame subject- 

matter,] — An action tit personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the L, against the owners of 
the O, Subsequently the owners of the O, 
commenced proceedings tn rem in England 
for the damage to their vessel agidnOT the 
owners of the X. dt under threat to arrest 
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obtained security from the owners of the X., 
who thereupon applied by summons to stay 
the proceedings in the action in England : — 
Mild : the ct. will not, as a matter of course, 
where there is an action pending in the 
Unit^ Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted. — The London, [19311 
P. 14 ; 100 L. J. P. 67 ; 144 L. T. 876 ; 47 
T. L. R. 170 ; 18 Asp. M. L. 0. 180. 

ArvnctaUon Apld, St.. Plerr© v. South American Stores 
(Oath Sc OhaTOS), Ltd., [1936J 1 K. B. 382. 

1319a. Difficulty of proving foreign law 

in England.] — St. Pierre v. South American 
Stores (Gath & Chaves), Ltd., No. 336a, 
ante. 

1321. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 

1325a. Plaintiff in England defendant abroad.] 

— A Greek vessel & an Argjentine vessel came 
. into collision in the Biver Parana ; the 
Argentine vessel sank, &, it was alleged, 
became a total loss. 

On Sept. 30, 1936, proceedings were in- 
stituted m the Argentine by the owners of 
the sunken shm, an Argentine corpn. ; the 
owner of the Greek ship put in a coimter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issued the writ in 
the present proceedings in this country, 
served it by leaving a copy at the London 
office of the Argentine Corpn. which had bebu 
established for the purpose of the transfer & 
registration of shares. The Argentine Corpn. 
moved to set aside the writ, o^ alternatively 
to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn. only 
carried on business within the iurisdiction so 
far as claims connected with the share 
register were concerned ; (6) that the pro- 
ceedings were vexatious & oppressive as there 
was an action pending in Argentina, where 
all the corpn. ’s witnesses as well as the chief 
witnesses for the Greek ship resided ; & 

further that pltf. had no effective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which, if a vessel was 
a total loss, liability being limited to the 
property available, her owners were under no 
nability at all. By Cos. Act, 1929 (c. 23), 
s. 352, the expression “ place of business 
includes a share transfer office : — Held : 
(1 ) as the corpn. had a place of business within 
the jurisdiction it was amenable to the juris- 
diction for all purposes & not merely to the 
limited jurisdiction suggested ; (2) pltf.’s 

action could not be stayed merely becai^e he 
was deft, elsewhere ; it could not bo said, as 
in Dawkins v. Prince Edward of Saxe Weirruir 
(1876), 1 Q. B. D. 499 ; 38 Digest 79, 566, 
that on the facts of the declaration no cause 
of action was shown ; & the question 

whether pltf.’s claim was groundless de- 
pended on facts which he was entitled to 


have tried, & accordingly tho motion ^failed. — 
The Madrid, [1937] P. 40 ; [1937] l AU E. R. 
216 ; 106 L. J. P. 39 ; 63 T. L. K. 237. 

1328. Add. Annotations : — Consd. I'he (iola-a, 1 1926] 
P. 103. Refd. St. Pierre v. South American 
Stores (Gath & Chaves), Ltd., [1936] 1 K. B. 
382. 

1331. Add. Annotation : — Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .] — Ellerman Lines, Ltd. v. Read, 

No. 1135a, ante. 

1840. Add. Annotations : — Consd. Ellerman Lines 
V. Read, [1928] 2 K. B. 144 ; Re Vocolion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

1342. Add. Annotation : — Refd. St. Pierre v. South 
American Stores (Gath & tJhaves), Ltd., 
[1936] 1 K. B. 382. 

1345. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement.] — Wilson v. Wilson (1895), 
Times, Feb. 14 & Mar, 6. 

1861. Add. Annotation : — Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1370. Add. Annotation : — Consd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

1372. Add. Annotation : — Consd. Re Vocation 
(Foreign), Ltd. (1932), 48 T. L. R. 626. 

1375. Add. Annotation : — As to {I ) Refd. Lindsay 
V. Lindsay, [1934] P. 162. 

1376. Add. Annotation ; ~ Refd. Ooiupatiia Navic^ra 
Vascongada v. Cristina S.S., [J93S] A. C. 185. 

1878. Add. Annotation : — N.F. The London, [1931] 
P. 14. 

1378a. .] — In respect of a collision in 

the Red Sea the owners of tho J. issued a 
writ in the Egyptian (^ts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a cross- 
action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J,, who entered appearance 
under protest & set down a motion to set 
S/Side the writ. In Dec. the owners of the 
M. discontinued their cross-action in IQgypt : 
— Held : if the cross-action had still been 
pending the owners of the M. might have 
been put to their election, but as they had 
already elected there was no justification for 
staying the action in England , ^merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — T he .Tanera, [1928] P, 65 ; 97 
L. J. P. 68 ; 138 L. T. 657 ; 44 T. U R. 193 ; 
17 Asp. M. L. 0. 416. 

dnnotaHons : — ^Diitd. The London, [19.31] P. 14. Apld. Bt. 

Pierre v. South American Stores (Gath & Chaves), Ltd., 

[193«1 1 K. B. .382. Consd. The Madrid, [1937J P. 40. 

1878b. Action In rem In one country — Whether 
stayed pending proceedings In personam by 
defendant In another country.] — The London, 
No. 1315a, ante. 


PART XVL SECT. 5, SUB-SECT. 2.— B. 

b L Indian oourU ,] — ^The ease ot 

Catron Iron Co. r. Matdaren Is not an 
anthoilty tor the prbpoaition that a 


ot. will not grant an injnnotion against 
a person who Is not within its inrls- 
dli^n, so that he would be snbjeot to 
process of oontempt. . ^ ^ ^ 

The position of ote. in India (ntor se 


50 


Is quite different from that of English 
ots. as regards foreign ots.-— A. Mii/roN 
Sc Oo. V . Ojha Aotomobilb Enoinbbr- 
INO Co. (1930), I. L. R. 57 Oalo. 1280.—- 

IND. 



Cases 1879a— 1396a. English and Empiee Digest Supplement, 


1879a. .]— In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, ^ the ship was 
arrested &; released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.* subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside. — The Golaa, [1926] P. 103 ; 
96 L. J. P. 60 ; 136 L. T. 208 ; 42 T. L. R. 
414 ; 70 Sol. Jo. 776 ; 17 Asp. M. L. C. 35. 

1880. Add, Annotations : — Distd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 

• The Goulandris, [1927] P. 182 ; The Baarn 
(1933), 160 L. T. 60. 

188j[. Add, Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 

1388. Add, Annoiaiions : — FoUd. The Juno (1922), 
128 L. T. 671. Refd. The Golaa, [1926] P. 
103. 

1888a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 


British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hoi* 
land to provide bail, & although no pro 
ceedings were begun, documents m identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On ^pt. 6 
the Finnish vessel came within the juris- 
diction of the English cts., Sc an action was 
commenced. Sc the ship arrested Sc bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ Sc all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts.. Sc was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 

• in England, Sc there being no arrest Sc no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
671 ; 16 Asp. M. L. C. 118. 

1887. Add, Annotation : — Refd. Bristol Oorpn. v. 
Virgin, [1928] 2 K. B. 622. 

1893. Add, Annotation: — As to (1) Consd. Societe 
Anonyme Metallurgique de Prayon, Trooz, 
Belgium v, Koppel (1933), 77 Sol. Jo. 800, 

1895a. .] — Societe Anonyms 

Metallurgique de Prayon, Trooz, Bel- 
gium V , Koppel (1933), 77 Sol. Jo. 800. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add ** varied on appeal , 4 A. R. 207.’" 


CONSECRATION. 

See Burial and Cremation ; Ecclesustioal Law. 


CONSERVANCY. 

See Waters and Watercourses. 
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CONSISTORY COURT. 

See Eoclesiastioal Court, 


CONSORTIUM. 

See Husband and Wife. 


CONSPIRACY. 

See Criminal Law ; Tort ; Trade and Trade Unions, 


CONSTABLE. 

See Criminal Law ; Police. 
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Cases £— 79a. 


English and Eufibe Digest Supplement. 


CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add. Annotation : — Ae to (2) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. R. 376. 


Part Mi. — Relations between 

7a. In foreign parts.] — There is no legal duty 

on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by these asking for it. 

Pltfs., an English shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a seriops menace at the 
material time. Armed guards having been 


the Crown and the Subject. 

provided on the terms that they should be 
paid for by the pltfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment : — 
Held : there wps no duty on the Crown to 
afford military protection to pltfs. in foreign 
parts, & if it md afford protection it was 
entitled to do so on such terms as it thought 
fit. — China Navigation Co., Ltd. v. A.-G., 
[1932] 2 K. B. 197 ; 101 L. J. K. B. 478 ; 147 
L T. 22 ; 48 T. L. R. 376 ; 18 Asp. M. L. C. 
288, C. A. 

"17. Add. Annotation: — Refd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


Part IV. — The Royal Family. 

25. Add. Annotation : — Refd. Be Mason (1928), 97 L. J. Ch. 321. 


63. Add. A nnotation : 

R., [192G] A. C. 482. 

64. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 

— Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually t^en 
possession of or used by the Govt., or where. 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it at common law any right 
to compensation. — France Fenwick & Co. 
V. R., [1927] 1 K. B. 458 ; 96 L. J. K. B. 144 ; 
136 L. T. 368 ; 43 T. L. R. 18 ; 32 Com. Cas. 
116. 

Annotations Enslgrn Shlpplngr Co. v. I. R. Oomrs. 

(1927). 139 L. T. Ill ; Ensifim Shipping Co. v. 1. H. Comrs. 

(1928). 12 Tax Cas. 1169. 


Part V. — The Royal Prerogative 

— Ae to (2) Consd. Nadan v. 


Part VI. — The Crown in relation to the Executive 


78. Add, Annotation : — Consd. Venkata Rao v. 
Secretary of State for India, [1937] A. C. 
248. 

79. Add. Annotations : — Consd. Reilly v. R., 
[1934] A. C. 170; Venkata Rao v. Secretary 
of State for India, [1937] A. C. 248. Refd. 
Nix V. A.-G., [1930] 1 Ch. 666. 

79a. .] — Applt., who held office in 


the civil service of the Crown in India as a 
reader in the Govt. Press, Madras, fell under 
suspicion of being concerned in a leakage of 
information in respect of certain examina- 
tion pemers, & was dismissed from the ser- 
vice. On a claim against the Secretary of 
State for India in Council for damages for 
wrongful dismissal : — Held : the procedure 
prescribed by rule XIV. of the Civil Services 


PART III. SECT. 1. 

b I. To govern <t protect — Statuiorv 
right to compensation for civU com- 
motion—Loss of right by recovery from 


insurer.]— L ems v. ExBourmc Cottnoil 
(Prvsidbnt), 11928] I. R. 408.— IR. 

PART VI. SECT. 2, SUB-SECT. 1, 
76 I. Public offieers ^ servemis 
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generally — Sumntion of — Bolding of 
inquiry— Oourl cannot interfert.}— 
SoancBHOUT v. Union Oovxbnmxnt 
(Minibtbr or Jevnox). 11926] App. D. 
296.— A. AF. 
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Olaeeiflcation Bulee, 1020-24:, made under 
Beet, 96 b (2) of Govt, of India Act, 1919 
(o, 101), was not followed at the official 
inquiry which preceded the dismissal . Applt. ’s 
employment, however, was not of a limited &> 
special kind during pleasure with an added 
contractual term that the procedure pro- 
scribed by the Buies must be observed ; it 
was by the express terms of sect. 96b held 
duri^ His Majesty’s pleasure,” & no right 
of action as clahned by the applt. existed. 
The terms of sect. 96b €is8uro that the tenure 
of office, though at pleasure, will not be 
subject to capricious or arbitrary action, 
but will be regulated by the rules, which 
are manifold in number, most minute in 
particularity Aj all capable of change, but 
there was no right m applt., enforceable 
by action, to hold his office in accordance with 
with those rules, & he could therefore be dis- 


missed notwithstanding the failure to observe 
the procedure prescribed by them. Sect. 96 b 
& the rules make provision for the redress of 
grievances by administrative proct^ss. — V en- 
kata Rao V. SECRErrAHY OF State for 
India, [1937] A. C. 248 ; 106 L. J. P. C. 53 ; 
166 L. T. 261, P. C. 

80. Add. Annotations : — Refd. Brown v. Dagen 
ham U. C.. [1929] 1 K. B. 737; Nixon v. 
A.-G., [1930] 1 Oh. 666 ; Kynaston v. A.-G. 
(1933), 49 T. L. B. 300. 

81. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 737. 

83, Add. Annotations : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. Refd. 
Brown v. Dagenham U. C., [1929] 1 K. B. 
737 ; Nixon v. A.-G., [1930] 1 Oh. 660; 
Kynaston r. A.-G. (1033), 49 T. L. B. 300. 


81 II. — Pltf., 

manafiror of a railway under a oon- 
tract made with the Govt, to be paid 
a stated salary Sc six mouths* salary 
if at any time he should b* dismissed 
without notice, was dismissed without 
notice; — Held: (1) he waj entitled 
to recover his six months* wages ; 
(2) the Crown was not liable for interest. 
— Noble v. Newtoundland Govern- 
ment (1902), 8 Nfld. L. R. 571, 601.— 
NFLD. 

83 ill. .1— If the 

terms of the appointment to a 
public offloe definitely prescribe a 
period of employment & expressly 
provide for a power to determine for 
cause •* it appears necessarily to follow 
that any Implioatfon to dismiss at 
pleasure is excluded. Qu. : whether 
the relations between the Crown & 
the holder of a pnblio office are not, 
at least in respect to some offices, 
constituted in some degree by con- 
tract.— Reilly V. R.. [1934] 1 W. W. R. 
298 ; 1 D. L. R. 434.— CAN. 

83 Iv. .1 — Apart from 

some speolal statutory provision, no 
action will lie against the Crown for 
the wron^ul dismissal of a servant of 
Govt. This rule of law Is based upon 
public policy Sc the prerogative right 
of the Sovereign. In Government of 
India Act, 1919, e. 96b, the words 
** Bubjeot to the provisions of this Aot 
& of rules made thereunder every 
person in the Cllvll Service of the 
Crown In India holds office during 
His Majesty’s pleasuro,** read together 
with r. 14 of the rulee regarding the 
Civil Services in India made by the 
Secretary 



observed before a civil servant can be 
dismissed. In so far as these formali- 
ties are alleged not to have been 
followed, pltf. has a oause of action. — 
Baroni V. Sbobbtary of State for 
India (1929), I. L. R. 8 Ran. 215.— 
IND. 

88 ▼. .) — ^At common 

law, where the Crown is the employer, 
Sc the office Is not an andient office with 
special incidents, the employment, 
whether it be permanept or temporary, 
is during pleasure only. Sc the Crown 
servant may be dismissed at any time 
without notice. This right in the 
Crown exists, notwithstanding any 
provision in the contract of employ- 
ment to the contrary unless. In a 
partioular oase, it is excluded by 
Statute. Such exclusion may be 
mplied where a Statute prescrlbos 
special oonditions for dismissal as the 
case may be. Where there is a sus- 
pension of an offloei^ this may operate 
not to vacate the office, but to relieve 
the officer from the performanoe of his 
dutiee whilst learing him absolutely or 


conditionally entitled to his salary ; 
or it may operate as a temporary 
suspension of the whole ctmtract of 
employment. — B rowne v. Railways 
CoMR. (1936), 36 S. R, N. S. W. 21 ; 
53 N. S. W. W. N. 1.— AUS. 

83 vi. .1— Sect. OCb 

of Govt, of India Aot, 1919, does not 
abrogate the rule that a Govt, servant 
has no right of action for damagos for 
wrongful dismissal. — Secretary of 
State for India v. Maurice, I. L. U., 
[1937] Ran. 35.— IND. 

p 1 . .] — The Crown 

can dismiss its servants at pleasure & 
without notice unless the power of 
dismissal has been limited by some 
statutory provision, the general rule 
being that r. G.*;vemment servant holds 
offloe during pleasure Sc Is liable to bo 
dismissed at anv time without notice 
Sc without reason assigned. Tho rule 
is subject to exooptions, but they must 
be statutory exception*, — Secretary 
OF State fob India v. Y.idavoi (1935), 
I. h. R. 60 Bom. 42.— IND. 

]. i. .] — G. was hired as 

a seasonal fireman for u term of seven 
months from Oct. 1, 1935, to Apr. 30, 
1936. The contract contained no 
stipulation that G. could be dismisHod 
for cause only. On T)oo. 7, 1935, 
be was dismissed without notice 
SC without cause, & now claimed 
damages for loss of salary tor t,he 
balance of his term of hire : — Held : 
tho right of the CTowd to dismiss Its 
servants at will may be restricted by 
law or by contract for a fixed term, 
explicity stipulating that the servant 
can only be dismissed for cause ; & as 
the contract In question falleii to 
provide expressly for disiniswil for 
cause only, G. was not entitled to any 
part of the relief sought by his petition 
of right. — Gknois v. H., [1937 1 

Kx. C. R. 176 ; [1938] 1 D. L. H. 807. — 
CAN. 

a. AJfd. tub norA. Young v. Adamb, 
[18981 A. O, 469, P. C. 

0 i. Ordinance made under 

Northern TerrUory Actt.] — PJtf. was a 
classified officer in the public Hervice of 
Queensland in 1917. He was then 
appointed to the Oommonwealtli office 
of Director of Lands in the Northern 
Territory, & he continued to hold the 
position until 1921, when the Govemor- 
Geueral in Council dispensed with bis 
services ; — Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordlnanoe No. 6 of 1913, made under 
the above Acts, Sc not under Common- 
wealth Public Service Act.— Tbower 
V. The Commonwealth (1924), 34 
C. L. R. 687.— AUB. 


fl, Effect of OovemmerU oj 

India Act, 1919.]— wvt. of India Acts, 
1919, 8 . 96b, does not abrogate the 
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right of tho Crown to dismiss Its civil 
servants at its pleasure, but reiterates 
that right 8c enacts that the same Is 
only limited in so far as there are 
definite & special or particular rules 
laying down the method by which, or 
the circumstances in which, that right 
is to bo exorcised. — BiMALAonARAN 
Batabyal V. Indian Museum Trus- 
tees (1929), 1. L. R. 67 Calc. 231.— 
IND. 

f 11. Failure to obftenre 

conditions precedent — licmedy.] — Where 
a public servant; has been discharged 
contrary to Aot 27, 1923, that is to say, 
where the statutory oonditions prece- 
dent to his lawful dlschaige have not 
been observed, he is entitled, notwith- 
standing that his discharge is a nullity, 
to claim dtunoges against the Crown for 
wrongful dismissal 8c is not limited to 
the remedy of having the irregular 
procedure sot aside or the proper pro- 
cedure enforced . 

A Minister of tho Crown, in dis- 
charging or purporting to discharge a 
public officer under Aot 27, 1923, does 
not act os a sorvatit of the LogiHlaturo, 
but os a servant of tho Crown. — 
Bramdaw V. Union Government 
(1931), 62 N. L. R. 57.— S. AF. 

f ill. Jiefuml to be trans- 

ferred.] — A pnblio servant received 
notice of transfer from Auckland to 
New Plymouth to which he objected. 
He failed to comply with a final notice 
to go to tb(3 latter place, & was there- 
upon dlsmisBed by the Public Service 
Oomr. In an action against the 
Crown for wrongful dlHialHsal :—Held : 
the effect of stKJt. 50 of Public Service 
Act, 1918, is that if it is dr sirablo that 
an officer be transferred from one place 
to another that officer has no alterna- 
tive but to obey, unless he can satisfy 
the Comr. that tho transfer should not 
take place. The Comr. by that sect, 
is made the sole Judge of tlio sufllclency 
of tho reasons against the transfer, & 
from his decision there Is no appeal. — 
BARNEtJ V. B., [1933J N. Z. L. R. 
Supp. 117.— N.Z. 

f |y^ .] — F. was gazetted 

a member of the Unemployment Board 
for a i>erlod of two years from Nov. 20, 

1930. He performed bis. duties as a 
member of tbe Board for eight months, 
during which time ho received an 
allowance of £2 28. per diem as the 

sat continuously. On July 31, 

1931, his occupancy of the position 
was terminated by sexit. 26 of Unem- 
ployment Amendment Act, 1931. F , 
claimed dama^ for the wrongful 
termination of his employment ;— 
Held : (1) the office of membership of 
the Unemployment Board as con- 
stituted by Unemployment Act, 1930, 
was abolished by sect. 26 of tho 
Amendment Act, 1931 ; (2) even If 
the office had not been abolished, the 
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83a, — — If the terms of an appoint- 

ment prescribe its period & provide expressly 
that it may be terminated for cause, a power 
to dismiss at pleasure cannot be implied. — 
Reilly v. R., [1934] A. 0. 176 ; 103 L. J. P. 0. 
41 ; 160 L. T. 384 ; 60 T. L. R. 212, P. O. 

86, Add. Annotations : — Consd. China Navigation 
Co. V. A.-a. (1932), 48 T. L. R. 376. Refd. 
Nixon V. A.-G., [1930] 1 Ch. 666 ; Kynaston 
V. A.-G. (1933), 49 T. L. R. 300. 

86. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R, 376. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British Jurisdiction in British 

protectorate.] — See Dependencies, No. 10a. 

Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 

107 . Add. Annotation : — Refd. Eshugbayi Bleko 
V. Nigeria Government, [1928] A. C. 469. 

110. Add. Annotation : — ^Refd. Ruffy-Amell, etc. 
Co. V. R., [1922] 1 K. B. 699. 

119. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

122. Before this case add “ See^ alao^ Crown 
. Practice, Vol. XVI., pp. 481-491.*' 

136a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
' Bristol Channel, some 10^ or 12| miles from 
the English coast & 9^ or 4 miles from the 
Welsh coast, &; the judge decided that the 
waters where the collision occurred were 
within the fauces terras & within the bodies 


of the counties of Devonshire Glamorgan- 
shire, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Ueld : (1) (Atkin & Lawrence, 
L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (Bankes, L.J.) 

the ct. was not necessarily boimd to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modem jurists to limit the 
width of the fauces terrce within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Pagbrnbs, [1927] P. 311 ; 96 L. J. P. 
183; 138 L. T. 30; 43 T. L. R. 746; 17 

Asp. M. L. C. 326 ; sub nom. The Faobrnbs, 
Cornish Coast (Owners) v. Societa 
Nazionale di Navigazionb, 71 Sol. Jo. 
634, C. A. 

186b. .] — Engblkb V. Musmann, No. 

418a, post. 

162. CUations For “ [1920] 1 Ch. 107 ’* read 
“ [1921] 1 Ch. 107.** 

158a. Admiralty — Action against — Description in 
writ.] — By 1 & 2 Geo. 4, c. 93, s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any other action in respect of the said 


Crown’s absolute power of dismissal 
of a servant of the Crown at any time 
without Incurring liability for damages 
or oomnonsatlon was not restrlct/ed by 
Unemployment Act, 1930, or by the 
Amendment Act, 1931 ; (3) there was 
no contractual relationship between 
the Crown &; the suppliant as appointee 
to the office — he was simply gazetted 
as appointed to the Unemployment 
Board of 1930 ; he could resign at any 
time, & there was no provision for his 
remuneration ; &, slnoe there was no 
aryimvjt coTUrahendi. a valid claim 
could not be established against the 
Crown. — F inn v. R., [1933] N. Z. L. R. 
1018.—N.Z. 

f V. Municipal employee.] 

— Qu. : whether a municipal employee 
is in the same position as a civil servant 
with regard to dismissal at pleasure. — 
Municipal Boaud op Shahjahanpur 
V. Sukha Singh, I. L. R., [1937] All. 
434.*— IND. 

g 1 , JReHrement by Order in 

Council — No office named in Orders 
Retirement from all public offlcea .] — 
Bbyob V. R. (Can. £x.), [1929] 3 
D. L. R. 138.— CAN. 

PART VI. SECT. 8. 

100 1. Order in Council — Under War 
Measures Act, 1914. s. 6— Fo/idi/y. ]— 
PuoSLKYe. Garson (1922), 60 W. B. R. 

414.— CAN. . 

100 ii. Under Dominion Lands 

Act, R. 8. O., 1880 (c. 54)— FaZidify.J— 
Starlby V. New MoDouqall-Sbour 
Oil Co., [1927] 2 W. W. R. 379 ; affd., 
[1927] 3 W. W .R. 464.— CAN. 

100 iii. Whether contract con- 

stituted.] — Held: Orders in Council 
issued pursuant to 46 Viot. o. 17, 
88. 49 & 50, authorising the Minister 
of the Interior to grant Tloenses to out 
timber, did not oonstitute contracts 
between the Crown Sc proposed lloensees, 
such Orders in Oounoii being revocable 
by the Crown until acted upon by the 


granting of licenses under them. — 
Bulmebv. R. (1894), 23 8. O. R. 488.— 

CAN. 

100 Iv, .] — Stewart v. 

JONK8 (1900), 19 P. R. 227.— CAN. 

100 v. Based on mistake of fact 

— Whether binding on Crown.] — The 
Crown is not bound by an Order in 
Council passed inadvertently & on 
mistake of fact. — Quebec, Montreal 
& Southern Ry. Co. v, R. (1914), 16 
Kxoh. O. R. 237,— CAN. 

100 vl. Sufficient memorandum 

in writing of agreement.] — Held: an 
Order in Council ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of the 
Crown.— ‘Lamarre & Co. v. R., 11923] 
Kxoh. C. R. 174.— CAN. 

100 vll. Authorising contract — 

Scope of authority.} — Held: an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of Olay, sand & gravel, tendered for at 
a given price, does not carry with it 
any authority to add anything to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
Council. The introduotion of a olause 
purporting to be part of the authorised 
contract, throwing upon the contractor 
the oblli^tion to remove, at the some 

S rioe, material of another class than 
tiat mentioned in the Order In Council, 
is beyond the authority oonferred by 
said Order in OouncU.-*-NATiONAL 
Dock & Dredging Corpn., Ltd. v. 
R,. [19291 Ex. a R. 40.— CAN. 


PART VI. SECT, 9. SUB-SECT. 1.— A. 


sm. Whether power to beqin action in 
county court by information.] — R. v, 
CoLMAi^ (19301 1 D. L. R. 523 ; [1929] 
3 W. W. R. 885 ; 52 Can. C. C. 186 ; 
38 Man. L. R. 330.— CAN. 


so. Department of AttomeV’Oeneral — 
Manitoba Temperance Act, s. 68.1 — 
The Department of the A.-G. referred 
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to in the above sect, is to be dis- 
tinguished from the A.-G. — R. 
(Thompson) v. Hammatt (Man.), 
[19261 3 W, W. R. 350.— CAN. 

sp. Meaning of — In statute .] — 
Wherever the words ** Attorney - 
General ” are used without qualifica- 
tion in a code or in a statute of Quebec, 
they have reference to the Attorney - 
General for Quebec. — People’s Hold- 
ing Co., Ltd. v. A.-G. of Quebec, 
[1931] S. C. R. 452.— CAN. 

■q. Misapplication of powers dele- 
gai^ by Provincial Legislature .] — 
The delegate of a provincial Le^- 
lature can no more usurp indirectly 
the funotions of the Parliament of 
Canada than can the Legislature itself, 
& it is the duty of the cts. to Interfere 
to protect the subject from such an 
ille^timate exercise of powers founded 
upon oblique motives. On appeal 
from the dlsmiBsal of an action for an 
injunction restraining the defts. from 
taking further proceedings imder 
Security Frauds Prevention Act, 1930, 
in alleged pursuance of ** delegated 
authority ” under sect. 10 of said Aot : 
— Held : deft. A.-Q. by & through his 
delegated representative had im- 
oonstitutionally misapplied the powers 
delegated to him, In that the purpose of 
his proceedings was to aid^^a oriminal 
proseoutlon, something which was not 
oontemplated by the Aot, with the 
result tnat the federal field had been 
just as much invaded, even If indi- 
rectly, as if the primary invasion had 
been aooompllshed directly by the 
passing of an Aot which in Its teims 
was a violation of the B. N. A. Aot. — 
McGee v. Poolby, [19311 3 W. W. R. 
65, 140 ; 4 D. L. R. 475 : 56 Can. C. C. 
325 ; 44 B. C. R. 338.— CAN. 

PART VI. SECT. 9, SUB-SECT. 4. 

■t. AcUng Deputy AUomev-Oeneral.] 
— R. (Goodman) v. Ouaos, 11933} 2 
W. W. R. 449.— CAN. 
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lands, etc. ; & it was enacted that, in any 
such action, they should be called by the 
name of “ the principal officers & comrs. of 
Hia Majesty’s navy,” without naming any 
of them ; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comrs. were transferred to & vested 
in ” the comrs. for executing the office of 
Lord High Admiral of the United Kingdom.” 
A writ of summons, addressed to ” the comrs. 
for executmg the office of Lord High Admiral 
of the United Kingdom,” requiring them to 
appear in an action of debt at the suit of the 
pitf., was served upon A., one of the comrs., 
& upon no one else. Upon a motion, on 
behalf of A., to set aside the writ, & the copy 
& service thereof, for irregularity, the affi- 
davits disclosed that the action was brought 
to recover arrears of half -pay alleged to be 
due to pltf. : — Held : that it was not com- 
petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 
for that, inasmucU as 1 & 2 Geo. 4, c. 93, 
s. 9, enabled sonie actions to be brought 


against the comrs. by the description con- 
tained in this writ, there was no irregularity 
in the process itself ; & to determine, upon a 
suinmary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 

The comrs. of the navy are not a corpn. ; 
aemblef therefore, that the proper mode of 
serving them with process would be by 
delivering a copy to each of them. — Williams 
V. Admiralty Comrs. (1861), 11 O. B. 420; 
2 L. M. & P. 456 ; 20 L. J. C. P. 246 ; 17 
L. T. O. S. 200 ; 10 Jur. 42 ; 138 E. R. 
630. 

153b. Service of writ.] — W iluams 

t). Admiralty Comrs., No. 153a, ante. 

155. Add. Annotation : — Consd. China Navigation 
Co. v. A.-O. (1932), 48 T. L. R. 375. 

157a. Air Council — Whether corporation.] — 

Semble : the Air Council is not a corpn. — 
Mackbmzie-Kknnbdy V. Air Council, [1927] 
2 K. B. 617; 06 L. J. K. B. 1145; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, 
C. A. 


Part IX. — The Crown in relation to the Law. 


175a. .] — Rookewood’s Case (1696), Holt, 

K. B. 683 ; 90 E. R. 1277 ; sub nct^. R. v. 
Rookwood, 13 St. Tr. 139, 186. 

Annotations : — Refd. U. v. Kiuloch (174G), 18 State Tr. 2:^: ; 
Howard v. Shipley (1803), 4 East, 180 ; R. v. Duffy (1819', 
7 State Tr. N. S. 795 ; Mulcahy t?. R. (1867), 15 W. iL 
446. 

214a. .] — R. V. Crosby (alias Philips) (1695), 

1 Ld. Raym. 39 ; 5 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689; 12 State Tr. 1291 ; 
Holt, K. B. 753 ; Skin. 578; 91 B. R. 923. 
Annotations: — RSld. R. v. Davis & Carter (1695), 5 Mod. 
Hep. 74; The VUle de Varsovle U817), 2 Dods. 174; 
Hlnks’ Case (1845), 1 Don. 84 ; Re Barber (1850), 15 
L. T. O. S. 500. 

218a. .] — In 1833, A. was con- 

victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 
1846, A. obtained a conditional pardon, 


available in all places except the United 
Kingdom. The mother died in 1838, & the 
wife in 1862, On a petition by the Crown 
for payment, the ct., without deciding the 
right, merely ordered payment to the 
administrator of tlie wife . — Re IIarrington’r 
Trusts (1860), 29 Beav. 21 ; 64 E. R. 533. 

233. Add. Annotations : — Refd. Nichol v. Foarby, 
Nichol V. Robinson, [1923] 1 K. B. 480 ; A.-G. 
V. Still (1927), 44 T. L. R. 102. 

240a. Claim that right of administration of pre- 
mises vested in Crown — Crown must be 
represented.] — Government House, Sydney, 
was built upon Crown land about 1846 as a 
residence for the Governor of New South 
Wales, &, with the stables of a former 
residence, was continuously so used until 
1900. From 1900 to 1912, by an arrange- 
ment between the Governments of the 


PART VI. SECT. 10. 

sb. No power to waive statutory 
conditUms.] — A department of the 
Govt, cannot waive the performance of 
any of the conditions Imposed by the 
legislature. — Peck v. R. (1884), 1 
B. C. R. pt. 2. 11.— CAN. 

so. Tjand Settlement Board.] — The 
Land Settlement Board created by 
Land Settlement 8c Development Act, 
1924 (o. 128), Is a department of the 
Government, & there being nothing in 
said Act or other statutes which gives 
it a right to sue or be sued, no action 
lies against it for acts done i n 
its official capacity. — Rattbnbuby v. 
Land Settlement Board, 11928] 3 
D. L. R. 382 ; (1928) 2 W. W. R. 47.5 ; 
39 B. C. R. 523 ; on appeal, [1929 
1 D. L. R. 242.— CAN. 

sf. Education Board.] — An Education 
Board is not a Department of State, 
a servant or statutory agent of the 
Oown, or in consimili casu, & so is 
not entitled to the prerogatives of tbe 
Oown, including tne prerogative of 


not being boimd by a statute unless 
BO provided in the sfatute. — Ourihi - 
CHURCH City Corpn. v. Cantkubuhy 
Education Board, (1933] N. Z. L. R. 
Supp. 22. — N.Z, 

sk. No right of act ion inter sc.) — The 
Administrator of Natiil sued the .South 
African Railways & llarbouts in delict 
for daratigos. On exception to tlio 
d(iclaratJoa that it showed no cause 
cd action : — Held : the Provincial 
administration represents the Oowri In 
tbe Provincial govt, of Nat<il, &, as tbe 
Railways & Harbours administration 
is oiso a department of tbe Crown, & 
one department cannot sue another, 
the exception was well founded. — 
Natal Provincial AdxWinihtration v. 
SocTH African Railways ^ JJak- 
BOURS, [1936] N. L. R. 613.—^ AF. 

PART IX. SECT, 2, SUB-SECT. 1. 

•b. Power to pardon — Bywhomgiven.] 
— Qu. : is the power of conferring by 
legislation upon the representative of 
the Crown, such as a Colonial Governor, 
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I the prerogative of pardoning. In the 
Imperial Parliament only, or, if not, 
I In what loglslaturo does it reside. — 
I A.-G. FOR Canada v. A.-G. of Jhto- 
viNOE OF Ontario (1893), 23 Can. 
S. C. R. 458. —CAN. 

1 sc. Not dependent on consent.] — The 
Govornor-General on tbe exorcise of 
the royal prerogative may release a 
convict from prison without his con- 
sent. — He Royal Prerooative ok 
Mercy upon Deportation Pno- 
cEEDiNoe, [1933] 2 D. L. R. 248 ; 
S. C. R. 269; 59 C. C. C. 301.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4. 

sk. Amnesty — Terms exceeding six 
months — Sentence imposed after am- 
nesty but including imprisonment served 
before.] — An amnesty reducing terms 
exceeding 6 months applies to a 20 
months sentenee - imposed after the 
amnest/y but including imprisonment 
served prior to the sentence. — Jacobs 
V. Beouin, 11936] 2 D. L. R. 21 ; 65 
Can. C. O. 147.— CAN. 



Cam 240a— £9L English and Emfisb Digbst Sxtpplbmbnt. 


Commonwealth & of the State, the premises 
were occupied by the Governor-General, & 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public Sc took steps to 
convert the stables into a school of music. 
By the New South Wales Constitution Act, 
1856 (o. 64), 8. 2, all waste lands ’* in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, filed an information praying for 
declarations that the house & grounds were 
vested in His Majesty, dedicated to the 
public purpose of a residence for the 
Sovereign's representative in New South 
Wales, & that neither the Governor of New 
South Wales nor the Governor in Council had 
power to interfere with or alter that purpose, 
& for an injunction restraining the resp. (as 
representing the State Government & 
ministers) from otherwise using the house Sc 
grounds :—-Held : (1) the suit was not main- 
tainable, since no trust had been declared or 
charity established, Sc the action complained 
of was that of the State Executive Sc within 
its competence, whether the house Sc grounds 
were “ waste lands ’* within above sect, or 
not ; (2) the proceedings were not properly 
• constituted since it was claimed that the 


right of administration of the premiBeB was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts. — ^A.-G. fob 
New South Wales v. Williams, [1016] A. O. 
678 ; 84 L. J.iP. 0. 92 ; 112 L. T. 786 ; 31 
T. L. R. 171, P. O. 

264a. .1 — ^Bidgood v, Davies (1826), 6 

B. & 0. 84 ; 9 Dow. Sc Ry. K. B. 163 ; 5 
L. J. O. S. K. B. 64 ; 108 B. R. 384. 

266. For Chaplain to King »’ read 

Royal chaplain.*' 

266a. S. P. Winter v. Dibdin (1844), 13 M. & W. 
26 ; 2 Dow. & L. 211 ; 13 L. J. Ex. 263 ; 3 
L. T. O. S. 164 ; 163 E. R. 11. 

Annotation : — Apld. Harvey r. Dakins (1849). 3 Exoh. 286. 

272. Add. dtaUon 48 L. J. Q. B. 466. 

284. Add. CUaHona : — 60 Sol. Jo, 218 ; affd., 
[1922] P. 122. 

287. Add. AnnoUdiona : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704 ; 
Re Wells, Swinbume-Ha^am v. Howard, 
[1933] Oh. 29. 

*269. Add. Annotation : — Aa to (2) Refd. Re Carnar- 

' von Harbour Acts, 1793-1903, Thomas v. 
A.-G., [1937] Ch. 72. 

290. Add. Annotation : — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. 0. 88. 

291. Add. Annotation : — Consd. A.-G. for Straits 
Settlmts. V. Pang Ah Yew, [1926] A. 0. 566. 


PART IX. SECT. 5, SUB-SEOT. 8. 
•d. In proceedings concerning questions 
of legislative juriadicHon.] — Where, In 

S roooedlngB betv^een private suitors, 
tie validity of on Act of a provinolal 
legislature is questioned, the A.-Q. 
of the prortnoe will be heard on the 
question of provincial legislative Jurls- 
diotion. — CrnziDNS Ins. Co. v. John- 
ston. Case. Dig. 2nd. ed. 678. — CAN. 


PART IX. SECT. 6. SUB-SECT. 1. 

h (p. 523) i. For tort .] — An 

action sounding In tort does not lie 
against the Crown. — CJreklmajj & 
Vbrob V. R. (1920). 62 D. L. R. 390 ; 
20 Exoh. O. R. 198.— CAN. 


h (p. 623) U. 8. P. Yatbs V. R. 
(1920), 20 Exoh. O. R. 175.— CAN. 

h (p. 628) hi. S. P. Manseau V. R., 
11923] 1 D. L. R. 26 ; [19231 Exoh. 
C. R. 21.— CAN. 


h (p. 623) iv. .1 — An action 

In tort does not lie against the Crown, 
except under spooial statutory 
authority. — Theriault v. R. (Que.) 
(1917), 16 Exch. O. R. 253 ; 39 D. h. R. 
706.— CAN. 


h (p. 623) V. .] — In an 

action against the Govt, of Ceylon to 
recover for damage caused to a steam- 
ship by grounding In Colombo harbour 
In a berth to wld^ she had been taken 
by a Govt, pilot: — Held: It was not 
necessary to decide whether In Oylon 
the Crown could be made liable In tort 
under Homan Dutoh law, but having 
regard to the oonsldered decision of the 
Supreme Ot. of Ooylon in Colombo 
Electric Tramway Co. v, A.~0., Sc 
inasmuch as the question In Oevlon 
was whether any particular part of 
Roman Dutch law had been reoognised 
there, very clear arguments would be 
required to induce the Judicial CJom- 
mlttee to reverse that decision. — 
British Petroleum Co., Ltd. v. 
A.-G. FOR CEn.ON, [1926] A. C. 147 ; 
96 L. J. P, 0. 86 : 134 L. T. 305 ; 42 
T. L. R. 166.— CEYLON. 

h (p. 523) Vi. For fraud,] — It is 

not oompetont to prove that the Oown 
has been guilty oi fraud ; nor can the 
Crown he held liable for the fraud of 


Its officers . — Pe Frost Brothers, 
[1925] 2 D. L. R. 339 ; [1926] 2 
W, W. R. 459.— CAN. 

291 xiv. .1 — An action 

of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of Its servants. — 
Maoorkoor V. Lord Advooatk, [1921) 
S. 0. 847,-HSCOT. 

291 XV. .]— HeW : (1) 

no action in tort will Ue a^lnst the 
Crown except where & when such 
right of action is given by Statute; 
(2) the act of the Crown in paying the 
expenses of & inoidental to the funeral 
& burial, is referable to the grace & 
bounty of the Crown & did not consti- 
tute an acknowledgment by it of a right 
of action. — Joubbrt v. R., [19311 
Ex. 0. R. 113 ; 4 D. L. R. 164.— CAN. 

j (p. 624)i. .1— 

Wklden V. Smith, [1924] A. O, 484. — 
AUS. 

J (p. 624) 11. -.1- 

Robinbon V. State op South Aus- 
tralia, [19291 A. C. 469, P. C.— AUS. 

y (p. 524). Add *' revsd.. 30 8. C. R. 
42.'» 

y(p. 626)1. .)— 

Lkclkro V. R. (1920), 82 D. L. R. 824 ; 
20 Exoh, O. R, 236.— CAN. 

y(p. 628)ll. 

Held : the Crown was liable in damages 
under Public Utilitiee Act, b. 31. for 
an accident caused by a fallen telephone 
wire lying on the public highway, oeing 
part of a system of wires erected & 
maintained by the provlnoial Depart- 
ment of Rcuiways & Telephones* — 
ZoRNES V. R., Hamilton V. R., {19221 2 
W, W, R. 1179 ; 87 D. L. R. 733.— CAN. 

y (p. 625) lU. .1— 

The suppliant was wounded by a 
bullet fired, daring tamt praotioe, 
from the rifle range at (^te St. Luo. 
In the «Dl8triot of Montr^. He filed 
a petition of right clatming damages for 
the inlupy he thereby sustained i — 
Held : the rifle range was not a “ public 
work,** within Exchequer Qt. Act, 
60 ac 61 Viet. o. 16 (D.), s. 16 (c), & 
the Crown was not liable. — Laroob e. 
R. (1900), 6 Exoh. a R. 425.— CAM. 
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y(p. 626)lv. 

About 11.30 a.m. on Feb. 10, 1028, 
suppliant, while entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head hr an iolole falling 
from the coping of that building, 
causing her injury. An employee of 
the Public Works Dept, who had full 
charge & care of the roofs of Govt, 
buildings, especially that of the Post 
Office, & whose duty it was to remove 
snow & icicles therefrom, passed the 
building twice on the morning of the 
accident, first between 8 & 8.30 & 
a^in between 9.30 & 10 o*olook, but 
olalnis no snow orHoe needed to be 
removed : — Held : the omission of the 
officer, whose duty it was to keep roofs 
free of snow & ioo, to notice the presence 
of ioioles & to remove them, when he had 
ample time to do so before the aod- 
dent, constituted negliireDoe, making the 
Crown liable for the damage resulting 
from such careless omission. — Johnson 
V. R., [19311 Ex. O. R. 163.— CAN. 

y (p. 625) V. — * 

Contributorv negligence.] — ^At about 
9 p.m. on Nov. 15, 1921, one 0. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
friends who were employed in trans- 
ferring freight from a shed on the wharf, 
rented to private companies, to a ware- 
house in the city. O. had not been 
sent by his employer, had no buslnees 
there & went solely to amuse himself. 
O. had been drinking & was under the 
influenoe of liquor. He was making 
a nuisanoe of himself Sc whan told to 
go, got into his oar and drove straight 
Into the canal, & all were drowned 
Held: as C. had no business on the 
wharf on the evening of the accident 
& was there by toleranoe, the Grown 
under such oiroumstanoes was under 
no obligation or duty to him. The 
accident was the result of deoeased*a 
inebriated oondition Sc he was the 
victim of his own oonditlou Sc con- 
duct. — L eoault V . K.. [1931] Ex. 0. K. 
167.— CAN. 

y(p.526)vl. .1— 

There is no recourse against the Grown 
for injury to the person, exoe^ in 
oases coming withm the ammt of 
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292. Add, Annotations As to {!) Refd. Wiffc v. 
A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Distd. Kynastou v, A.-G. (1933), 
49 T. li. R. 300. Consd. He Carnarvon 
Harbour Acts. 1793-1903. Thomas v. A.-G., 
[1937] Oh. 72. Refd. A.-G. for Ontario 
V, McLean Gold Mines Co. (1926), 96 L. J. 
P. C. 217 ; Ruifllip-Northwood Urban Dis- 
trict Council V, Lee (1931), 146 L. T. 208: 
Thomas v. A.-G., [1936] 2 All E. R. 1325. 
Oenerally, Refd. Jaeger v, Jaeger Co. (1927), 
44 R. P. 0. 437. 


298. Add, Annotation : — Expld. Nixon v. A.-G.. 
[1936] 1 Oh. 666. 

298a. Indemnity Act as defence.] — In 1918 the 
suppliant, who was then a jewelry dealer in 
Pet^grad, deposited certain jewelry with the 
British consul, who was in charge of the 
embassy premises. & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 


in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy & arrested everybody, & afterwards 
the bag was found to have been cut open <Sc 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, secondly, 
he put in an answer &; plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act. — Bucknall v. R. 
(1930), 46 T. L. R. 449, C. A. 

306. Add, Citation :~48 L. J. Q. B. 465. 


sub -sect, (c) of sect. 19 of Exchequer 
Ot. Act, R. S. C.. 1927 (o. 34).— 
Roohon V, R., [1932J Ex. C. R. 101.— 

CAN. 

y (p. 525) vH. .1 

—Suppliant’s motor-boat collided with 
a buoy at the mouth of the Braoe- 
brldge river, in the Muakoka Lakes 
region, on which there was no light, 
& by his petition sought to recover 
$500 by way of damages to the boat, 
alleged to be the resiut of the negU- 
mnce of an oflBoer or servant of the 
Oro^ while acting within the scope 
of his duties or employment upon a 
public work, to wit, in not seeing that 
the buoy carried a light i—Held : the 
buov in question, was not a public 
work within the meaning of scot. 19, 
88. “ C ” of Exchequer Ct. Act, &, in 
consequence, suppliant was not en- 
titled to the relief sought by his petition 
of right.— Capon v. R., fl933J Ex. 0. R. 
54.— CAN. 

y (p. 525) viii. .] 

— Specially equipped motor cars, 
owned by the Govt, of Canada, 
are employed by the Radio Brantsh of 
the Department of Marine, in the 
detection & elimination of radio 
inductive Interference. Two employees 
of the Radio Branch wore returning 
to Ottawa in sneh a car, from a tour 
of inspection, when they stopped the 
car on one side of the travelled road 
t^o wipe the windshield which had 
become clouded due to weather con- 
ditions. An oncoming car, In which 
the son of the suppliants was a pas- 
senger, collided with the Govt, car, & 
he was killed : — Held : the Govt, owned 
motor oar, in oooupatlon & control of 
the Govt, employees on the occasion 
in question, was a “ public work ” 
within Exchequer a. Act, R. 8. C.. 1927, 
®* A® Govt, employees in the 

said oar wetre , at the time of the 
ooll^on in question, officers or ser- 
vants of the Crown acting within the 
scope of their duties or employment 
imon a public work, within Exchequer 
Ct. Act ; the ct. has iurisdiotlon to 
entertain the action. — Dubois v. R., 
U»341Ex.aR. 195; J1935]j2D. L. R. 
314 ; rev8d., [1935] 8. O. R. 378 ; 3 
D. L. R. 209.— CAN. 

^ y (p. 525) lx. .]— 

K., an enlisted soldier in the 
CMiadlan Army Servioe Corps, engaged 
w a transjmrt driver, stationed at 
^Bgston, dxuve a motor truck, loaded 
with supplies, from Kingston & de- 
X®®?!!? same to the Royal Air Force 
^ Trenton. Whilst returning to 
Kuig8t<m the motor tmok driven by 
K. negligently collided with a motor 


truck in which M. was a paBsenger, 
causing his death. Suppliants are the 
widow & step-mother of M. : — Held : 
K. was engaged in a public work & was 
acting within tho scope of his duties 
as a servant of tho C^o^vn, at the time 
of the accident. — Mosoovrrz v. K., 
[1934] Ex. C. R. 188 : [1935] 2 D. L. R. 
308 ; revftd., [1935] S. 0. R. 404 ; 3 
D. L. R. 231.— CAN. 

y (p. 525) X, 

Au automobilo belonging to R. C. M. P. 
is not a public work & the Crown is not 
liable for LJurles caused by the 
negligence of the constable driving it. — 
ToMiLN V. R., I1935J 2 D. L. R. 289.— 
CAN. 

y (p. 525) xL 

Tho immunity of the Crown in roBpect 
of tortious acts of the Crown’s servants 
la not destroyed by the fact that tho 
ToralskamJng & Northern Ontario 
Railway Commission administering a 
public undertaking of tho Crown may 
sue & bo sued. — P kcoin v, Loneoan, 
[1934] 4 D. L. R. 776 ; O. R. 701.— 
CAN. 

y(p..525)xii. — .]- 

About 9 a.ni. on .Inn. 23, 1934, M. 
when going to tho Post Office in tho 
town of 8t. Laurent on InisincHR & 
while walking on tho sidewalk loading 
to tho Post Office fell & broke his 
WTist. It had boon raining during tho 
night & the sidewalk was covered with 
ice. At the place where M. fell there 
was a depression in the cement walk 
which held tho water on tho ice. The 
caretaker had spread sawdust on tho 
walk instead of tho sand provided for 
the purpose, & this did not adhere to 
the ice but floated on the water : — 
Helfl : a ]\)Ht Offlw is a public work 
within the statute ; tho act of the 
(juretaker in spreading sawdust whore 
water was lying when luBiructions had 
been given to put saii'd, was negllgoncc 
on his part which bound tho thrown & 
rendered it liable in damages. — 
Ludokr Makcoux V. U., [1937] 

Ex. C. R. 23.— CAN. 

y (p. 525) xiii. .] 

— .Suppliant suffered personal injuries 
& loss by breaking through a plank on 
tho sidewalk of a roadway lea<iiug te 
from the north end of Chaudicre bridge, 
an interr»ro%-incial bridge crossing the 
Ottawa river, & connecting tho clW of 
Ottawa, Ontario, & the city of Hull, 
Quebec. By her petition of right 
suppliant charged ” that tho injnrioB 5c 
loss so caused to suppliant are a direct 
result of the negl^uce of an officer 
or servant of tho Crown while acting 
within the scope of his duties or employ- 
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ment upon a public work. Tho said 
nogligonco cfiiiwiMts particularly of 
failure to maintain or keep in proper 
repair the plank sidewalk aforesaid ’* : 

-Held: liability of tho Crown tor 
damages for any death, or injury to the 
Ijerson or Li property, is qualitlod 
limited by thc; Exchequer Ct. Act 
cannot he (‘ulargeu except by express 
words or nect^s.sary Impilcatiou, & 
liability for injury roMuIting fnuii non- 
feasance is exchided. — ,U)KE1A r. IL, 
[19371 Ex. U. R. 132 ; [19o81 1 D. L. R. 
r)59.— CAN. 

y (p. .525) xiv. .1 

— The penitentiary of St, Vineont do 
Paul is a “ public work ” wdthlu Kx- 
cbefjuor Ct. Act. -- Lahk.ppe v. U., 
[19.38] 1 T>. L. li. 808.— CAN. 

h (p. 525) 1, Services rendered to 

committee.y~Tho Crown is not liable 
upon a claim for the services rendered 
by any one to a committee. — Kimmitt 
V. H. (1890). .0 Exch. C. R. 130.— CAN. 

ff i. iror excess of salaries fixed 

dr approved by OoDemor-Qeneral in 
Council. [—BuRiiOUam v, li. (1891), 
20 S. C. R. 420.— CAN. 

rr il. Wrongful acts of police in 

course of duly. 1— Members of tno police 
force are prim't facie servants of the 
Crown, & by virtue of the Crown 
LJabilitlos Act, 1910, the Crown is 
primd facie liable for wrongful acts 
eoramltted by a member of that Force 
in the course of his duty. In order to 
escape liability It is not sufficient for 
the Crown to show that the police 
officer was performing a statutory duty. 
To take the case out of tJie Act there 
must be a lack of one or more of the 
ossontlals of the law relating to master 
& servant such os that the police 
officer was performing a duty of a 
personal nature which made him in- 
dependent of the control of the Crown 
pro }yac vice , — Union Govt, v, Thorne, 
[19301 App. D. 47.-8. AF. 

PART IX. SECT. 6, BUB-SECT. 2. 

804 11. .] — R. V. Perreault 

(1922), 66 D. L. R. 671 ; 21 Exch. 
0. R, 355.— CAN. 

■d. Reference to head of depart* 

menf.J — Under Exchequer Ct, Act of 
Canada, s. 38, any claim against the 
Crown may bo prosecuted by petition 
of right or referred to the ct. by the 
bead ot the department in connection 
with the administration of wbiob the 
claim arises. A claim by applts. for 
compensation in respect of the repudia- 
tion of a contract was so referred oy the 
Minister of Railways 5E Oanala. Sub- 
sequently the Orown applied for leave 
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817. Add. Annotation : — Reid. A.-G. for Ontario 
V. McLean Gold Mines Co. (1926), 96 L. J. P. C. 
217. 

324a. Civil action against Crown servant — By 
private person — Discretion of dburt to order 
trial at bar.] — Anderson v, Gorrie (1894), 
10 T. L. B. 383, 0. A. 

389a. .] — In proceedings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G. V. Guy Motors, Ltd., [1928] 2 K. B. 
78 ; 97 L. J. K. B. 421 ; 139 L. T, 311. 


Sub-sect. 7. — Costs (p. 630). 

SeCf now, Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36). 

844. Add. Annotations : — Consd. Re Letters Patent 
No. 139,207, JXeCarbonitAkt., [1924] 2 Ch. 63. 
Held. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

846. Add. Annotation : — ^Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

846. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 63. 

348a. In proceedings under Patents & 

Designs Acts.] — ^Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amend d by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an incjuiry 
as to the remuneration proper to be paid to 


them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which tne litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
nile as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne; — Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Go^. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs . — Re Letters 
Patent No. 139,207, Re Carbonit Akt., 


to withdraw the reference ; — Held : 
the claim arose “ in connection with 
the administration ’* of the Depart- 
ment of llailways & Canals & came 
within sect. 38, & leave must be 
refused. — Dominion Building Corpn., 
Ltd. V. R., [1930J A. C. 90 ; 46 T. L. H. 
22, P. O.— CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 

sf. Right to plead <£• demur together,] 
— In a common law action the Crown 
is entitled to plead & domiu* together 
without obtaining leave of the ct. — 
Dempster v. Richardson (1931), 24 
Tos. L. R. 75.— AUS, 

PART IX. SECT. 6, SUB-SECT. 4. 

317 i. Addition of Attorney-General — 
Action affecti7ig rights of Crown — 
Petition of right not applicable .] — 
This was an appeal by the A.-G. for 
Manitoba from an order by which ho 
was added as a deft. t.o an action 
brought against the University of 
Manitoba to enforce agreements under 
which pltfs. had agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a oertaiu amount of money 
on the grounds & in the erocUon of 
buildings. Pltfs. had transfer!^ to 
the University all of the land originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the provlnoe 
as a site for a school for the deaf. 
The agreements with the University 
were confirmed by an order-ln-oounoil 
whioh also authorised the execution 
of the omement made with the Crown. 
Pltfs. ^eged that those agreements 
were interdependent, & that there 
was in reality a tii-partlte bargain 
whereby the Govt, entered into the 
arrangement previously made by tlie 
Governors of the University, furnishing 
$500,000 for a school for the deaf os 
pctft of the general scheme for the 
erection of educational buildings. 


This contention the A.-G. denied. 
Pltfs. asked for specific performance & 
for an Injunction restraining the 
University from doing anything at 
variance with Its contract with pltfs., 
& from accepting any money from the 
Crown for the erection or maintenance 
of university buildings elsewhere than 
on said slt-e. No relief was asked for 
against the Crown ; all that was sought 
with respect to it was a declaratory 
judgment that the contracts & 
order-in -council were not ultra vires : — 
Held : the appeal should be dismissed, 
for the reasons : (a) the A.-G. should 
be a party to this action to represent 
public Interests which he alone can 
serve. Moreover his prosenoo was 
necessary to make any declaratory 
judraont which might be given 
binding upon the Crown ; (5) petition 
of right is not the proper remedy in 
this COSO, for there was no direct claim 
made ogainat the Crown *, (c) the case 
falls within the ambit of cases where 
the A.-G. Is properly joined. — Tuxedo 
Holding Co., Ltd. v. UmvERsiry op 
Manitoba & A.-G. for Manitoba, 
ri930] 1 W. W. R. 464 ; 3 D. L. R. 
250 ; 38 Man. L. R. 606 ; affg., [1930] 

1 D. L. R, 435.— CAN. 

PART IX. SECT. 6, SUB-SECT. 6. 

337 vi. .1 — Estoppel cannot be 

Invoked agalnet the Crown. — R. tJ. 
Tessier (1921), 21 Exch. C. R. 150.— 

CAN. 

339 iii. .] — A subject has no 

right to set off In an action brought by 
the Crown. — R. (Minister op Agri- 

OULTURK FOR SASKATCHEWAN) V, 
Bourke, [19251 3 D. L. R. 637 ; [19251 

2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

839 iv. .] — A right of set-off 

does not exist against the Crown. — 
R. V. British American Bank Note 
Co. (1901), 7 Exoh. O. R. 119.— CAN. 

o 1. ,] — A oounterdaim o&nnot 

68 


be pleaded against the Crown as of 
right. — A.-G. fob Ontario v. Russell 
(1921), 64 D. L. R. 69; 49 0. L. R. 
103.— CAN. 

o ii. .] — A subject has no right 

to coimterclaim in an action brought 
by the Crown. — R. (Minister of 
Agriculture for Saskatchewan) t>. 
Bourke, [1925] 3 D. L. R. 537 ; 
[1925] 2 W. W. R. 397 ; 19 Sask. L. R. 
483.— CAN. 

sm. Whether action brought in right 
name.] — In an action conoorning trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & not In that 
of the Crown : — Held : action properly 
instituted in that of the Crown. — -“R. v. 
Sayward Trading & Ranching Co., 
Ltd., [1924] Exch. O. R. 15.— CAN. 

PART tX. SECT. 6, SUB-SECT. 7.— A. 

sp. Croton Costs Act, R. S. B. C., 
1911 (c. i&iy—Effeci of.]— Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that the reference is to the 
Crown other than in right of the pro- 
vince only. — Montreal Trust Co. v. 
R., [1924] 1 D. L. R. 1030 ; 1 W. W. R. 
657 ; 33 B. C. R, 280,— CAN. * 

sq. Crovm Costs Act, R. S. B. C., 
1924.] — Crown Costa Act, R. 8. B. C., 
1924, forbids tbe awarding of costa 
either in favour of or against the 
Crown as represented by the Govt, of 
the province of British Columbia. — 
R. V. Conway (B. C.), [1929] 3 W. W. R. 
268 : 62 Can. Crim. Cm. 161.— CAN. 

It. .1 — Crown Costs Act. R. S. 

B. C., 1924, does not apply to a prose- 
cution under a Dominion Act. On 
dismissing an appeal from a conviction 
under such an Act, costs were, there- 
fore, given to the Crown. — R. r. 
Tbonson, [1932] 1 W. W. R. 687; 
67 C. O. O. 383.— CAN. 
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[1924] 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. E. 421 ; 68 Sol. Jo. 476 ; 41 
E. P. C. 203, 0. A. 

AntiotaHon: — Aa to (1) Consd. Swift v. Board of Trade, 
[1926J 2 K. B. 131. 

.] — See, generally, Patents. 

848b. As to validity of patent — Action 

against Air Council.] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowland r. Air Council, [1923] 
W. N. 72. 

367. Add, Annotation : — Apld. Pathe of France v, 
Harris, Same v, Mansbridge (1926), 42 
T. L. B. 760. 

868. Add, Annotation : — Refd. Re Ijetters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

878. Add, Annotations: — As to (1) Apld. Sterling 
Trust V, I. R. Comra., 1. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 808. Consd. 

Birmingham Corpn. v. I. R. Comrs., [1929] 
2 K. B. 187 ; Central London Railway v, 
I. R. Comrs., London Electric Railway v, 
I. R. Comrs., Metropolitan Railway v, I. R. 


Comrs. (1934), 151 L. T. 333. Refd. 

Luipaard’s Vlei Estate & Gold Mining Co. v, 
I. R. Comrs. (1930), 99 L. J. K. 13, 330. 

373a. Arbitration to assess compensation for 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations : — Held : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award. — SwiFr <& Co. 
V, Board op Trade, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T, L. R. 
461, C. A. 

Annotation: — Reid. Inglewood Pulp & Paper Co. r. New 
Bruuswick Electric Power Coiuiiils'^ion, [1928] A. C. 4 92. 

376. Add, Annotation : — Refd. Re Ijetters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

382. Add, Annotation : — Refd. R. v. Provisional 
Govermnent (General of the Forces) (1922), 
67 Sol. Jo. 125. 

384a. .] — Wolfe Tone’s Case (1798), 

27 State Tr. 613. 


Part XII. — The Crown 

887. Add, Annoiatio'ns : — As to (1) Folld. White, 
Child & Beney v, Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Consd. HarJ: of 
Ethiopia v. National Bank of Egypt ; 
Liguori, [1937] 3 All E. R. 8 ; The Arantzav.-- j 
Mendi, [1938J 3 All E. R. 333. Refd. Duff 
Development Co. v, Kelantan Government, 
[1924] A. C. 797 ; Russian Commercial & 
Industrial Bank v. Compt-oir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098; 
Lazard Bros. & Co. v. Midland Bank, lAd. 
(1932), 49 T. L. R. 94 ; Banco do Bilbao 
Rev, [1938] 2 All E. R, 253 ; Haile Selas.sie 
p. Cable & Wireless, Ltd., [1938] 3 All E. R. 
384. As to (2) Apld. The Jupiter (1924), 
93 Ij. j. P. 156. Oeneralhj, Refd. Musmann 
V. Engelke (1927), 43 T. L. R. 685 ; Re 
Russian Bank for Foreign Trade, [1933] Ch. 
745 ; Compania Naviera Yascongada v. 
Cristina S.S., [1937] 4 All E. R. 313. 

387a, ] — The Bank of Ethiopia 

was formed under the law of Ethiopia in 1931. 
It was a bank of issue & was the only bank in 
the Ethiopian Empire. In the autumn of 
1935 hostilities began between Italy & the 
Ethiopian govt. on May 1, 1936, the 
Emperor left the country. On May 5, 1936, 
the Italian army entered the capital & there- 
after the affairs of the banlt were carried on 


in Foreign Relations. 

under the supervision of the representative 
of Hie Italian autliorities. In Dec. 1936, the 
British govt, recognised the Italian govt, as 
being the de facto govt, of Hu‘ area Hun under 
Italian control. On June. 20, 1930, a govt, 
decrees, valid according t.o the law as re- 
cognised administered by the df facto 
govT., had jdaced the bank in liquidation ik, 
aT)pointed a liquidator i —JJald : ( 1 ) it was the 
duty of the ct. to treat the acts of the de 
facto govt, with all the respect due to the acts 
of a duly recognised lonugn sovereign state, 
A this was not atTec.ted by the fa.ct that the 
Britisli govt, in addition to r« ‘cognising a dc 
facto govt., recognised the Emperor as a de 
jure monarch ; (2) the Bank of hlHiiopia 

had been di.ssolved under or by virtue of the 
laAVS of the country und<^r which it was incor- 
poraH‘d, & liad accordingly ceascjd to exist, 
except in so far as might bo necc.:SHary for the 
liquidation of its affairs ; (3) no action could 
be brought in the name of the Bank of 
Etliiopia otherwise than by or under tlie 
authority of the duly constituted liquidator 
of the bank. — Bank op Ethiopia v, Nationai. 
Bank of Egypt Liauoia, [1937] Ch. 513 ; 
[1937] 3 All !•:. R. 8 ; 106 ].. J. Cli. 279 ; 157 
L. T. 128 ; 53 T. L. R. 751 ; 81 Sol. Jo. 
479. 

Annotations : — As to (1) Consd. Hailo SolaHHio v. Cable & 
VVireIe;:)8, Ltd., flU.'JH] All E. H. 877. Refd. Banco de 
BUbao V. lUiy. [1988] 2 All E. R. 2.03. 


PART IX. SECT. 6, SUB-SECT. 7.~C. 

t 1. On appeal .] — Under Crown 

Costs Act, R. S. B. C., o. 61, costs of an 
cannot be gflven aarainst the 
C&t)wn, thonarh costs in the lower ct. 
may by direction of the ct. — R. c. 
ClBOB (1922), 70 D. L. R. 215 ; 38 
Can. Crim. Cas. 198.-- CAN. 

t II. Under Fire Marshal 

Act, 1921 (c. 16 ).] — A local assistant to 
the fire marshal In carrylnir out the 
duties Imposed on him by the above 
Act Is an ** officer, servant or aarent of 


& acting for the Crown " wittdn Crown 
Costs Act, R. S. IP O., J911 (c. 61), & 
costs of an appeal to the county ct. 
may be given against a local assistant 
to the fire marshal. — Wathon v. 
Howard, (192414 D.L. R. 564; (1924J 
3 W. W. R. 404 ; 34 B. C. R. 449.— 
CAN. 

t iii. Under Summary 

Convictions Act, R. S, B. C., 1924 
(c. 245).}— Crown Coste Act, li. S. B. O., 
1924 ( 0 . 62), Is a bar to the awarding 
of costs against the Crown on an 
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appeal under Summary Convictions 
Act, R. 8. B. O., 1924, form a con- 
viction for an offence against Govt. 
Liquor Act, R. S. B. C., 1924 (c. 146). 
— R. V. McLane, R. V. Noon, [1927] 
I W. W. R. 701 ; 47 Can. Crim. Cos. 
208 ; 38 B. C. R. 306.— CAN. 

t Iv. In proceedings by creditor — 

Croum administrator of inteMcUe*8 estate, 
— Held : neither the Crown nor the 
A. -a. liable for coste. — C arver c. 
A.-Q. OP Prince Edward Island, 
119261 4 D. L. R. 1106.— CAN. 
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8S7b, .] — The cts. of this country- 

are bound to treat the acts of a govt., which 
His Majesty’s Govt, recognises as the de facto 
govt, of a certain area in a foreign country, as 
acts which cannot be impugned as being the 
acts of an usurping govt., & the cts. are 
bound to treat the acts of a rival govt, claim- 
ing Jurisdiction over the same area, even 
though the latter govt, is recognised by His 
Majesty’s Govt, as the de jure govt, of the 
whole country, as a mere nullity in that area. 

Pltf. bank was a co. constituted under the 
laws of Spain having its corporate home at 
Bilbao. It had a branch in London, of which 
the two defts. were the managers. Until 
1937 the affairs of the bank were conducted 
by a board of directors elected by the shai'e- 
holders in accordance with the articles 
regulating the bank. On Oct. 6, 1036, the 
Basque country, in which Bilbao is situated, 
was constituted an autonomous State within 
the vSpanisli State. On Dec. 23, 1930, the 
Basque autonomous Stat(‘ made a decree 
under which, by an order dated .Tan. 5, 1937, 
a new board was appointed for pltf. bank in 
substitution for the existing board. The 
nc^w board deshed to obtain control of the 
liondon branch, & accordingly purported to 
. determine the power of the two defts. as 
agents for the bank & appointed a new 
manager. The two defts., however, refused 
' to hand over the branch to the new manager. 
Two actions were thereupon brought in the 
name of the bank to restrain the two defts. 
from continuing in control of the London 
branch rfc its assets. Lewis, J,, on June 4, 
1937, held that according to the law of 
Spain the decrees of the Basque govt, were 
ineffective, & that consequently the new 
board set up by the order of Jan. 5, 1937, had 
no legal right to act as the board of the co., & 
that therefore the new managei* had no man- 
date from the co. He accordingly gave 
Judgment for the two defts. Pltf. bank 
appealed. Meanwhile the insurgents under 
General Franco had been approaching Bilbao, 
& on June 16, 1937, the new board left the 
office of the bank at Bilbao, & removed the 
bank’s documents ultimately to Barcelona. 
On Juno 19, 1937, Bilbao was occupied by the 
insurgent forces under General Franco. It 
aiipeared from a letter written by the Foreign 
Office on Fob. 17, 1938, that the govt, set 
up by General Franco in the Basque country 
alter the capture of Bilbao was recognised by 
the British Govt, as being the goH. which 
exercised de facto administrative control over 
the Basque country, including Bilbao. At 
the some time the British Govt, recognised 
the Bepublican Govt, of Spain as the de 
jure govt, of the whole of Spam, including the 
area over which it recognised General Franco’s 
Govt, os exercing de facto administrative 
control. On Aug. 22, 1937, the President of 
the Spanish Republic made a decree that the 
regist^d office of all cop. which had been 
established in the Basque country should be 
deemed to be transferred to either Valencia or 
Barcelona. On Sept. 30. 1937, the President 
made a decree validing all the decrees of the 
Basque Govt, which Lewis, J. had declared 
invalid. This decree was subsequently rati- 
fied by the Cortes ; — Held : by the Ct. of 
Appeal, the question as to what body of 
directors had the legal right to represent 


pltf. bank must depend upon the articles 
under which it was constituted, Sc the con- 
struction of those articles must be governed 
by the law from time to time prevailing at 
the place where the corporate home was set 
up, Sc that must be the law of the govt, 
recognised by the British Govt, as being the 
de facto govt, of the territory in which Bilbao 
was situated, Sc the laws purporting to affect 
pltf. bank, which had been made by the 
Republican Govt, of Spain at a time when it 
was no longer in de facto control of the 
Basque territory, must be disregarded. — > 
Banco de Bilbao v. Sancha, Banco de 
Bilbao v. Rey, [1938] 2 K. B. 176 ; [1938] 
2 All E. R. 253 ; 107 L. J. K. B. 681 ; 159 
L. T. 369 ; 64 T. L. R. 603 ; 82 Sol. Jo. 254, 
O. A. 

Annotatums : — Consd. Tho Arantzazu Mondl, [1938] 3 All 
K. R. 333. Refd. Haile Selassie v. Cable & Wireless, Ltd., 
[1938J 3 All E. R. 677. 

387c. Decrees of Russian Soviet Government 

— Effect of.} — The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt, against its own subjects in 

. respect of property situate in its own territo^. 

In 1918 a section of Russian revolutionaries 
took Sc retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — Held ; the action 
failed, as the ct. could not inquire into the 
validity of the acts of a forei^ sovereign 
Power which had been recognised by the 
Govt, of this country. — P alby (Peincbss 
Olga) v. Wbisz, [1929] 1 K. B. 718 ; 98 L. J. 

K. B. 466 ; 141 L. T. 207 ; 46 T. L. R. 365 ; 
73 Sol. Jo. 283, 0. A. 

Annotations : — Reid. Rs RasBlan Bank for Forelfim Trade, 
fl 9331 Oh. 746. Do Be6ohe v. South American Stores, Ltd., 
& Chilian Stores, Ltd., 11935] A. O. 148. 

.] — See, also, Companies, 

Nos. 8623, 8623a-8523d, 8524, 8627ar-8627d, 
ante, 

— On liability of Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No. 712a, post, 

Cancellation of life assurance.] 

— See Conflict of Laws, No. 640b, ante, 

387d. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far oonoluslve.l — A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the Jurisdiction 
of the ct. is concerned. — T he Jupiter (No. 3), 
[1927] P. 260 ; 07 L. J. P. 33; 137 L. T. 333; 
43 T. L. R. 741 ; 17 Asp. M. L. C. 260, C. A. 

Annotations .*~Bofd. First Russian Insoe. v, Iiondon Lan- 
cashire Insoe., [1928] Ch. 922 ; Be RussUm Bank for 
Foreign Trade, [1933] COi. 745. 

888. CUaiiona : — For “ Coop. f^r. Oas. 601 ; 9 

L. J. O. 8. Oh. 215 ; 47 B. R. 610, L. 0.,” 
read Coop. Pr. Caa. 501 ; 47 E. K. 610 ; 
sub nom, Thompson v , Barclay, 0 L. J. O. S. 
Oh. 216. L. 0. ; previous proceedings (1828), 
6 li. J. O. a Ch. 93.” 
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889. Add. Annokdion : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lmdsay v. Driscoll, [19291 
1 K. B. 470. 

891* Add. AnnoUUionB : — Refd. The Tervaete, 
[1022] P. 259; Engelke v. Musmann, [1928] 
A. 0. 483. 

892. Add. Annotation : — Aa io (2) Refd. The 
Tervaete, [1922] P. 269. 

894. Add. Annotations : — Consd. Du£E Develop- 
ment Co. V. Kelantan Government, [1924] 
A. 0. 797 ; Compania Naviera Vascongada 
V. Cristina S.S., [1938] A. C. 486; llailc 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All E. R. 384. Refd. The Tervaete, [1922] 
P. 259 ; Be Bjomstad & Ouse Shipping Co. , 
[1924] 2 K. B. 673 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816 ; The Jupiter 
(1924), 93 L. J. P. 166; The Jupiter (No. 3) 
^927), 137 L. T. 333; Engelke v. Musmann, ! 
[1928] A. 0. 433. 

395. Add. Annotation : — As to (2) Refd. Dickinson 
v. Del Solar (1929), 46 T. L. B. 037. 

390. Add. Annotation — Refd. Musmann v. 
Engelke (1927), 06 L. J. K. B. 824. 

401. Add. Annotation : — ^Apld. The Tervaete, 
[1922] P. 269. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L. R. 269. 

409. Add. Annotation : — Consd. Musmann v. 
Engelke (1927), 96 L. J. K, B. 824. 

411. Add. Annoiaiion: — Consd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

412a. Chief of mail department — Within privilege.] 

— Held : the rule as to immunity from cirj 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London. — A ssurantie Oom- 
PAGNiB Excelsior r. Smith (1923), 40 
T. L. R. 105, 0. A. 

413. Transfer paragraphs (2) to (6) to No. 421, 
poet. 

Annotations : — For the existing annotations 
read “ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 139,*^ 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign OflQoe.] — A state- 
ment made to the ct, by the A.-G., on the 
instructions of the Forei^ Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of fiie German Embassy, 
dt filed two affidavits in support of his 
application. Pltf . applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A,-G. attended at the request 
of the Foreign Office, & on the invitation of 
ttie ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador imder the style of 
consular secretary, A had b^n received in 
that capacity by the British Govt. : — Held : 


(1) the statement of the A.-G. was binding 
on the ct., Sd deft, was entitled to diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — Engelke v. Musmann, [1928] 
A. 0. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
586 ; 44 T. L. R. 731, H. L. ; reveg. S. 0. 
euh nom. Musmann v. Engelke, [1928] 1 
K. B. 90, 0. A. 

421. After the catchwords insert paragraphs (2) 
to ( 6 ) from No. 413, ante^ substituting the 
numbers “ (1), (2), (3), (4),” for “ (2), (3), 
(4), ( 6 ).” 

Citatione : — For “ No. 413, ante” read 
“ (1832), 1 Or. & M. 117 ; 1 Dowl. 688 ; 3 
Tyr. 184 ; 2 L. J. Ex. 13 ; 149 E. R. 338.” 

Annotaiions : — As to (1) Consd. F^arkluHon v. Potter (1883), 
16 Q. B. D. 132. As to (3) Consd. Parkinson v. Potter 
(1883), 16 Q. B. D. 152. Retd. Engelke v. Musmann. 
11928] A. C. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — E ngelke v. Musmann, 
No. 418a, ante. 

422. Add. Annotation: — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

427. For ” No. 413, ante” read ” No. 421, ante.” 

429. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

430. Add. Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J. K B. 824. 

431. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

432. Add. Annotation : — Refd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 

435. Add. Annotation : — As to (2) Refd. Musmann 
V. Engelke (1927), 96 L. J. K. B. 824. 

436. For ” No. 413, ante” read ” No. 421, ante.” 

445. For ” No. 413, ante” read ” No. 421, ante.” 

447. Addi Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

447 a, ,] — Engelke v. Musmann, No. 418a, 

I ante. 

4e2a. No waiver of privilege from execution.] 

— An ambassador in this country is entitled 

j to complete immunity from the jurisdiction 

of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Wtiere 
an ambassador, sued as administratc^r to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determimng his liability to 
pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12 ), as an answer to an application for 
leave to issue execution against his personal 
property . — Re Suarez, Suarez v. Suarez, 
[1917] 2 Ch. 131 ; 86 L. J. Ch. 673 ; 117 
L. T. 239 ; 33 T. L. R. 406 ; 61 Sol. Jo. 624. 

465. Add. Annotations : — Consd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
V. Musmann, [1928] A. 0. 433. 

405 ^. By order of diplomatic superior.] — 

Deft., who was First Secretaj^ of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that ** the 
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assured . . . shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,’* & that “ the co. is entitled 
to take absolute control of all negotiations & 
proceeding.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insui'ance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised : — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v. Del 


SOLAE, [1930] 1 K. B. 370 ; 99 L. J. K. B. 162 
142 L. T. 66 ; 46 T. L. R. 637. 


Sect. 5.— PASSPORTS (Vol. XI., p. 643). 

474a. Property of the Crown.]— A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “ property ” 
of the bkpt. within Bkpcy. Act, 1914 (c. 69). — 
Re SUWALSKY, SUWALSKY V. TRUSTEE & 

Official Receiybe, [1928] B. & C. R. 142. 
474b. Order for custody of child — Notice to Pass- 
port Office.] — Practice Note, [1938] W. N. 
136. 

Forgery of.] — See Criminal Justice Act, 1926 
(c. 86), 8. 36. 


Part XIII. — The Crown in i 

477. Add, Annotation: — Generally ^ Refd. Nether- | 
• lands-American Steam Navigation Co. v. 
Procurator- General (1925), 42 T. L. R. 81. 

488, Add. Annotation : — As to (1) Refd. Foscolo 
Mango & Co. v. Stag Lir e, Ltd., [1931] 2 
K. B. 48. 

487a. .] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace" between Great 
Britain & Germany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 


relation to War and Peace. 

I or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action.-^KoTZiAS v. Tysbr, [1920] 2 
K. B. 69 ; 89 L. J. K. B. 629 ; 122 L. T. 796 ; 
36 T. L. R. 194 ; 15 Asp. M. L. C. 16. 

JnnotcUion : — Folld. Lloyd r. Bowrlng (1920), 30 T. L. R. 

397. 

487b. .] — For the purpose of a contract 

to pay a sum of money ‘‘ if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v. Bowring (1920), 36 T. L. R. 397. 

487c. Whether subject’s debt discharged.] — 

Troner V. Hassold (1670), 1 Gas. in Ch. 173 ; 
22 E. R. 748. 

487d. S. P. Weymberg v. Touch (1669), 1 Gas. in 
Gh. 123 ; 22 E. R. 724. 


PART XII. SECT. 3. 

469 i. Whether consent of legislature 
necessary — Interference with private 
rights .] — In (Canada or Great Britain a 
treaty does not confer, as between the 
state & the subjtMjt, or as between 
eubjoots, any rights upon the latter : — 
Held : therefore, the Ashburton Treaty 
relatlnff to water rights, never having 
been validated by statute, is no part 
of the law of tills country, but it Is 
binding In honour on the Crown & 
Its successors . — He Arrow Hivrr & 
Tributaries Slide & Boom Co., 
11932] S. C. R. 495 ; 2 D. L. R. 250.— 
CAN. 


PART XII. SECT. 6. 

sk. Power to refuse .] — Under the 
I^assports Act, 1920, the Minister has 
either a dlscrettoiiary i>ower to refuse 
to Issue a pJLHSpert or at least a dis- 
cretionary poWer to cancel any passport 
which has been Issued, & he is not under 
any duty to hi'fir representations of 
any other person on th(' subject, & 
while lie carries out bis duties honestly, 
the ct. %vill not review the exercise of 
his discretion. The absence of the 
consent by a husband or wife to the 
departure of the other spouse does not 
preclude the Minister from granting 
a passport.- — R. v. Patekson, Ex p. 
PuRVEa (1937), 43 Argus L. K. 144; 
10 A. L. J. 408.— AUS. 


PART XIII. SECT. 2. 

487 i. Treaty of peace — Ratification 
by sovereign authority necessary.] — Rc 
90th Battalion, Winnipeg Rifleb, 
[1923] 1 W. W. R. 37. —CAN. 

487 ii. Between Great Britain d: 

enemy countries — Date of signing — 
Bffect 071 option to purchase.]~PAiUiY 
r.' Duncan (1921), 05 D. L. R. 701; 
[1921] 2 W. W. R. 879.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 1. 

sf. Order in Council under War 
Measures tfet, 1914, s. 6 — Validity .] — 
l/etd : the omlssiou of an averment 
chat the Governor in Council deemed 
an Order advisable for the welfare of 
Canada by reason of tho oxlstenoe of 
real or apprehended war, did not render 
the Order in Council in valid. — Pugblet 
V. Garson (1922), 50 N. B. R. 414.— 
GAN. 

sg. Calling out militia — Liability for 
expenses — Whether on Dominion or 
Province.] — The question referred to 
this ct. was whether the province of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs incurred by the latter by 
reason of part of the active militia of 
Canada being called out &; serving in 
aid of the civil power in the county of 
Cape Breton in 1925, In a case of riot, 
upon a requisition, made by the 
A.-Q. of Nova SooUa In the form 
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prescribed by s. 85 of tho Militia Act, 
which included an undertaking by 
him that these expenses & costs would 
be paid to the Dominion Govt, by the 
TO Vince : — Held : tho question should 
e answered in the nogatlvo. Sects. 
80 to 90 of tho Militia Act repose certain 
powers in the person occupying the 
position of A.-G. in the provlnoe for 
tho time being, but the exerolse of 
these powers does not in any way 
depend upon the consent of the 
Lieutenant-Governor or of the pro- 
vincial legislature. Tho Militia Act 
envisages the A.-G., not in his capacity 
as A. -(5. to His Majesty as the Sovereign 
Head of tho province, but as a person 
in whom certain powers are vested & 
on whom certain duties are laid by 
tho statute. Those sects, apply to 
every province & go into operation 
Independently of the scope of the 
A.-Ci.’s authority to bind the provlnoe 
in respect of the expenditure of moneys 
for such purpose. Therefore these 
enactments do not contemplate a 
duty to pay, proceeding from a con- 
tract between the province & the 
Dominion. The revenues of the 
provlnoe are vested in His Majesty as 
the supreme head of tho province, & 
the right of appropriation of all such 
revenues belongs to the legislature of 
the province exclusively. Senible : the 
A.-G., whose duties, in so far as now 
material, include the supervision of the 
administration of justice within the 
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496* Add, Annotation : — Retd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. * 

498. Add, Annotation: — Retd. Commercial & Estates 

Co. of Egypt V, Board of Trade, [19251 1 
K, B, 271. ^ 

499. Add. Annotations : — As to (1) Retd. Federated 
Coal & Shipping Co. v, R., [1922] 2 K. B. 42. 
As to (4) Retd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K B. 328 ; Matthey 
V. Curling, [1922] 2 A. C. 180 ; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland & Mackenzie-Kennedy v. Air 
Council [1927), 96 L. J. Ch. 470. Generally, 
Retd. Netherlands- American Steam Naviga- 
tion Co. V. Procurator-General (1925), 42 
T. L. R. 81 ; France Fenwick r. R., [1927] 

1 K. B. 458. ^ Generally, Retd. Austrian 
Property Administrator v, Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

499a. Under Indemnity Act, 1920 (c. 48) — 

“ Direct loss or damage *’—What is.]— Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Clainiants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of “ direct loss or damage incurred or 
sustained by reason of interference with ” 
their property or business ” within sect. 

2 (1) (6) of the above Act : — Held : “ direct 
loss or damage ” may include consequential 
damage, & the item claimed could not bo 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct. — A. & B. Taxis, Ltd. 
V. Secretary op State for Air, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 
478 ; 38 T. L. R. 671 ; 66 Sol. Jo. 633, C. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 


pensation Ot., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact Sd their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law. — Moffat Hydropathic Co., Ltd. v. 
Secretary of State for War (1924), 40 
T. L. R. 543 ; 68 Sol. Jo. 535, H. L. 

501. Add. Annotation : — ^Apprvd. University Col- 
lege, Oxford (Master Fellows) v. Secretary 
of State for Air, [1938] 1 K. B. 018. 

501a. — .] — A piece of land in the 

middle of an estate belonging to University 
College, Oxford, was acquired compulsorily 
for the purpose of an acTodromo by (he 
Secretary of State for Air under the Defence 
Acts: — Held: the Master Fellows of the 
College wore entitled, under Defence Act, 
1812 (c. 91), s. 19, to recover compensation 
for injurious affection of the adjoining land 
by the use to whicli the acquired land 
might be put. — UNivijRsrTY College, Ox- 
ford (Master & Felt.owh) v. Secretary of 
State for Air, [1938] 1 K. D. 618 ; [1938] 
1 All K. K. 69 ; 107 L. J. K. B. 237 ; 159 
L. T. 31 ; 51 T. L. R. 258 ; 82 Sol. Jo. 16, D. C. 

506a. Certificate that taking necessary — 

Mode of granting.] — (1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
. is duly granted, although the person whoso 
land is being acquired has not been heard ; 
for the granting of such a certiflcate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect, ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).— Hu-rroN tv A.-G., [1927] 1 Oh. 
427 ; 90 L. J. Ch. 285 ; 137 L. T. 20 ; 43 
T. L. R. 160 ; 71 Sol. Jo. 159. 

505b. Conditions precedent to assessment of 

compensation — Whether Crown in possession.] 
— Hutton v. A.-G., No. 505a, ante, 

507a. Costs of establishing claim to fund in Court.] 
— Three guineas is a proper sum to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim. — Waterton v. 
Burt (1870), 39 L. J. Ch. 425. 

612. Add. Annotations : — As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42 ; Rowland v. Air (Council (1923), 39 


provlnoe, has no statutory authority 
to undertake the payment now 
demanded by the Dominion ; the 
subject matters comprised within the 
supervision of the administration of 
justice would not embrace authority to 
enter Into such an undertaking. — 
Be Troops in Cape Breton, Refer- 
ence, [19301 S. O. R. 55 : sub nonu 
A.-Q. OF Canada v. A.-Q. of N.S., 
[1930J 4 D. L. R. 82.-~CAN. 

PART XIII. SECT. 8, SUB-SECT. 3. —A. 

499 i. Whether owner entitled to com- 
pensation — Possession taken or pur- 


poses of defence.] — R. v. Brown (1920), 
56 D. L. R. 312 ; 20 Exch. C. R. 30.— 

CAN. 

499 li. . 1 — Held : a portion of 

a building ooonpled by the Govt, as a 
recruiting station was not a “ public 
work ” within Exch. Ct. Act, s. 20 (c). 
— WoiFE Co. V. R., Powers v. R. 
(1921), 63 D. L. R. 647 ; C3 8. C. R. 
HI.— CAN. 

499a 1. Under IndemnUy Act, 

1920 (r. 48 ) — Basis of assessment .] — 
A distillery requisitioned during the 
war, owing to a Are while It was m the 
Qovt.’s possession, could not be used 
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for distilling for nearly three yeors 
after Jan. 19, 1919. «t which date 
the prohibition against distilling was 
withdrawn. The proprietors having 
claimed compensation for loss of 
profits during the three years : — Held : 
the loss of profits was due, not to the 
war, but to the requisition & the fire, 
& the basis upon which compensation 
fell to be assessed was the prices 
obtainable for whisky during the three 
years, taken in conjunction with the 
other circumstances actually exist- 
ing during that period. — M ackenzie 
Brothers c. The Admiralty, [1925] 
8. C. (H. L.) 32.— SCOT. 
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T. L. R. 228. OenerdUy, Refd. France Fen- 
wick V, R., [1927] 1 K. B. 458 ; Boume- 
mouth-Swanage Motor Road & Ferry Oo. v. 
Harvey, [1930] A. 0. 649 ; Famworth v, 
Manchest^ Oorpn., [1929] 1 K. B. 633. 

616a. Closing of public footpath over 

land acquired.] — The ot. refused an applica- 
tion by the Air MiniBtrv under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot. — Sbobbtary of State for 
War V. Middlesex County Council (1923), 
39 T. L. R. 367 ; 21 L. G. R. 291. 

621. Add, Annotation :--Oener ally t Refd. France 
Fenwick v. R., [1927] 1 K. B. 468. 

626. Add. Ciiaiion .-—16 Asp. M. I- O. 206. 

Add. Annotation : — As to (3) Distd. A.-G. 
V. Royal Mail Steam Packet Co., [1922] 2 
A. 0. 279. 

626a. Power to Impose payment for licence to sell 
ship to foreigner-— -Recovery of money paid — 
Indemnity Act, 1920 (o. 48), s. 1 (1).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of^ granting them 
a licence to seU a steamship"^ to a foreigner 
' the payment to him by suppliants of £30,800. 

By their petition of right suppliants alleged 
, that the Shipping Controller had no lamul 
authority to impose a ooniition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
g^und of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants’ money hfikd been 
extorted from them by the wron^^l act of 
the Shipping Controller was an essential 


part of suppliants* case, from which the 
claim for money had & received arose ; A 
as such act was one to which the al^ve 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Okannel 
Steamers, Ltd. v. R. (1924), 131 L. T. 008 ; 
40 T. L. R, 660 ; 68 Sol. Jo. 771. 

, j — Xhe Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign nrm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
feU within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (6) ; (3) (Bankbs ds Sargant, L,JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — ^B rookle- 
BANK, Ltd. V. R., [1926] 1 K. B. 62 ; 94 
L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 106 ; 16 Asp. M. L. 0. 416, 
0. A. ; revsg., [1924] 1 K. B. 647. 

Annotations : — As to (1) Consd. China Navigation Co. v. 
A,-G. (1932), 48 T. L. R. 376. As to (2) FoUd. Marshal 
Shlpphi Oo. V. R. (1925), 41 T. L. R. 285. Consd. 
Copper Export Assocn. Ino. v. Mersey Docks Sc Harbour 
Board (1932), 48 T. L. R. 642. OeneraXly, Beld. Bristol 
Channel Steamers r. R. (1924), 131 L. T. 608 ; Hardie 
& Lane v. Chilton (1927), 96 L. J. K. B. 1040. 

5200. .] — Suppliants were re- 

quired in 1919 by the Shmping (Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, dc they made 
the payment accordingly. On a petition of 
right to recover back the amoimt from the 
Crown oh the ground that the demand was 
unlawful : — Held : as the demand was 
made in the bond fi^ belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Oo. (in 
LIQUIDATION) V. R. (1926), 41 T. L. R. 
286. 


PART Xlll. SECT. 8, SUB-SECT. 7. 

sm. HequiftiHon under Order in 
Council — i^oufers of Dominion Govern- 
ment,] — In virtue of Order in Coimoll 
dated Nov. 24. 1916. passed under 
War Measures Act, 1914 : — Held : the 
Dominion Govt, was empowered to 
requisition ships In its own name Sc as 
prmoipa] Sc not as agent for the British 
Govt., Sc the Minister of Marine Sc 
Fisheries, acting thereunder, had no 
ower to vary same by addlz^ to or 
erogating therefrom . — Be (Iabton. 
WlLMAMS Sc WiaMOBJS SC G ASTON, 
WiLUAMS Sc WlOMOBX STEAMSHTP 


Oorpn. v, R.(1922), 66 D. L. R. 242 ; 
21 Bxoh. 0. R. 370.— CAN. 

526 i. OompeneaHon for requisitioned 
ship — To tohat amount claimant entitled 
-—comparison toith rate in United 
States letter guide than English rate .] — 
Re Oajston, WnxxAMS & wioscorb Sc 
Gaston, Wiluams Sc Wiqmobb Steam- 
amp OORPN. e. R. (1922), 66 D. L. B. 
242 21 Exoh. O. E. 37().— CAN. 

52611.-^ — ^.1— Lbmat e. B. 

(1923), 68 D. L. B. 489 ; 21 Bxoh. a B. 
364.— 0AM. 

625 Ul. Who tmmsdr-CkaiiUrtr 
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or owner ,] — Whereas the right of action 
against the Crown is at oommon law 
in the owner Sc not in the charterer : — 
Held: the true Intent, meaning Sc 
spirit of War Measures Act, 1914, s. 7, 
is to maintain Sc preserve to the 
Bubieot any rights possessed by him 
at oommon law, '6c wnloh he previousl/ 
had notwithstanding that Act; k 
that sect, does not confer upon him 
any new rights to compensation In 
addition to those which ne otherwise 
enjoyed. — Warner Quinlan Asphalt 
Co. V. B.. [1923] Exoh. a B. 195.— 
GAM. 
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526d. Transfer ol UabiUties Inourred 

by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.] — (1) Pltfs. in 1022 brought an 
action against the Bocu^d of Trade for money 
had dc received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1019 
by the Sldpping Controller under colour of 
his office, h it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided ^that the office of Shipping 
Controller should cease to exist, &: that 

All • . . liabilities . . . incurred by the 
Shipping Controller . . . shall be tran^erred 
to the Board of Trade.** The “ Board of 
Trade ** is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued : — Held : ti e intention of the Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such tl\ere were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of mohey from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu. : whether 
he can sue the official personaDy as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board op Trade, 
[1023] 2 K. B. 343 ; 02 L. J. K. B. 001 ; 129 
L. T. 644 ; 39 T. L. E. 416 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 

Annotations : — As to (1) Refd. Q. S. & W. Ry. of Ireland v. 
R., [1924] 2 K. B. 450. As to (3) Eefd. Brocklebank v, R., 
[19241 1 K, B. 647. Generally, Refd. Briatol Channel 
Steamers v. R. (1924), 131 L. T. 608. 

Actions against Departments of State 
g^eraUy, see Agency, Vol. I., pp. 654, 656 ; 
Public Authoritibs. 

527. Add, Annotation : — Generally, Refd. II. v. 
Minister of Health, Ex p, Yaffe, [1930] 2 
K. B. 98. 

580. Add. Annotations: — As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 426 ; R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 08. 

581. Add. Annotations : — As to (5) Refd. Swift v. 
Board of Trade (1024), 03 L. J. K. B. 529. 
QeneraUy, Refd. Commercial & Estates Co. of 
Egypt r. Board of Trade, [1925] 1 K. B. 271 ; 
R. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 08. 

584. Add,, Annotation : — Consd. Commercial 
Estates Co. of Egypt v. Board of Trade, 
[1026] 1 K. B. 271. 


584a. .] — A British ship 

lying in a neutral port laden with a cargo 
of tLnber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the prot^ of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation : — Held ; (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exfircise of the royal pre- 
rogative right of angary & was, therefore, 
made “ in exercise of *’ a “ prerogative right 
to His Majesty” within s. 2 (1) (6) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
” would have had apaH from ” the Act a 
valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted ” a legfil right to com- 
pensation,*’ compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act. — Commercial Esta'fes 
Co. OP Egypt v. Board op Trade, [3 925] 1 
K. B. 271 ; 94 L. J. K. B. 50 j 132 L. T. 616, 
C. A. 

Annotation .•-—As to (2) Ootisd. Notborlandii*Ameritian Stoam 
Navigation Co. r. Procurator-General (1925). 42 T. L. R. 81. 

536b. Right to compensation — Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary,] 

— Commercial &> Estates Co. of EoYFr v. 
Board op Trade, No. 634a, ante. 

539. Add, Annotations: — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Reid, ^cretary of State for Home Affairs 
V, O’Brien, [1923] A. 0. 603; Brown v. 
Dagenham U. C. (1929), 98 L. J. K. B. 
505 ; R. V. Minister of Health, Ex p. Yaffe, 
[1930] 2 K. B. 98. 

658a. Restriction on right of action.] — Reg. 2a (2) 
of Defence of the Realm Regulations, which 
provides that ” no person shall, without the 
consent of the Minister of Munition, take 
• . . any proceedings for the purpose of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house *' in which a 
munition worker is living, & which is situate 
in an area declared by order of the Minister 
of Munitions to be a ” special area,*’ is not 
authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), s. 1 (1), & is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the reg^ulation is lUlra vires 
the statute under which it puiports to be 
made, that is to say, Defence or the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety & the defence 
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of the realm, particularly under sect. 
1 (1) (e), whether it can be said to be a 
reg^ulation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J,). 

It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide & 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the right to 
close any of the King’s cts. against his 


subjects unless they obtained the sanction 
of a minister to resort thereto (Sankby, J.). — 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
89 L. J. K. B. 387 ; 122 L, T. 684 ; 84 J. P. 
65 ; 36 T. L. R. 225 ; 18 L. G. B. 212 ; 26 
Cox, C. C. 691, D. C. 

Annotations : — Consd. Fowle v. Monsell (1920), 90 L. J. K. B. 
105 ; Hudson’s Bay Co, v. Maclay a920). 36 T. L. R. 
469 ; Newcastle Breweries, Ltd. v, 11., [1920] 1 K. B. 
854 ; R. V. Wormwood Scrubs Prison Govomor (1920), 
84 J. P. 94 ; R. r. Minister of Health, Ex p. Yafle, [1930] 
2 K. B. 98. 


Part XIV. — The Crown as the Fountain of Honour. 

663. Add. Annotation : — Consd. Rhondda’s Claim, [1922] 2 A. 0. 339. 


Part XV. — The Crown in relation to Ports and Harbours. 

568. Add. Annotation : — Dlstd. British Trawlers Federation, Ltd. v. London & North Eastern 

Ry. Co. (1932), 48 T. L. R. 491. 


, Part XVI. — The Crown in relation to the Coinage. 

570. Add. Annotation : — Refd. ^Adelaide Electric Supply Co. v. Pinidential Assurance Co., [1934] 

A. C. 122. 


Part XIX. — Royal Grants. 

661. Add. Annotation : — Refd. Layzell v. Thomp- i 706. Add. Annotation : — Refd. Hodgson v. Me- 
son (1927), 137 L. T. 106. | Creagh (1923), 93 L. J. Ch. 339. 


PART XIX. SECT. 1, SUB-SECT. 1. 

e I. ,] — R. V. New England 

Co. (1922), 03 D. L. R. 637 ; 21 Exch. 
C. R. 245.-~OAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 

m 1. .] — The recital in a Crown 

frrant made under the Groat Seal of 
Canada & duly recorded, i.e. enrolled, 
that it la made '* under & by virtue of 
the statutes in that behalf Sc pursuant 
to authority duly granted by our 
Govemor-ln-Council,” is sufBclent to 
establish a primd facie case of the 
existence of such an Order in Council, 
or at least to bring into operation the 
maxim omnia pressamuntur rite ease 
acta. — Burrabd Inlet Tunnel & 
Bridge Co. v. The SS. Eurana 
(B. C. Adm.), [19291 3 D. L. R. 161 ; 
2 W. W. R. 276 ; on appeal, [1931] A. C. 
300.—CAN. 

PART XIX. SECT. 2, SUB-SECT. 3.— A. 

602 ii. .] — Where a Crown grant 

of land has been issued by error, but 
without false misrepresentation on the 
grantee’s part, & whereby he obtains 
more than that to which he was entitled, 
the ot. need not set aside the whole 
grant, but may declare it void only 
In so far It purported to convey snoh 
portion improvldently mnted, & will 
order the fprant to be delivered up to 
be rectified. — R. v. Seaman, [19271 
Exoh. O. R. 201.— CAN. 

q. Add revsd. on other grounds, 9 
Or. 224.” 

ta. As to Crown^s tUU — Crown ousted 
by adverse posaesston.h-A. bas been in 


possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B., a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have nant declared null & void : — 
Held : the rights of the Crown in the 
land have been ousted, & the grant 
should be sot aside. — Miller v. Smith 
(1900), 8 Nfld. L. R. 399.— NFLD. 

sb. Mistake in description — Can- 
cellation of erroneous patent — Right to 
new patent.] — R. v. Sinclair (1912), 
U E. L. R. 367.— CAN. 

PART XIX. SECT. 2. SUB-SECT. 3.— B. 

607 iii. .1 — Lawrence v. Pome- 

roy (18G3), 9 Gr. 474.~CAN. 

PART XIX. SECT. 2. SUB-SECT. 8.— C. 

b. Add '*revad. on other grounds, 
19 A. R. 329.” 

PART XIX. SECT. 2, SUB-SECT. 4 . 

•d. Orants for homesteads — To men 
onli/.l — By R. 8. O. 1877, o. 24, free 
grants of lands for homesteads are 
authorised to be made only to men. — 
IlOQERa t>. Lowthian (1880), 27 Gr. 
569.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 2. 

656 i. Add **revsd. on other groxmds, 
19 A. R. 329.” 

662 ii. .Add ” revsd, on other grounds, 
19 A. R. 329.” . 


PART XIX. SECT. 3, SUB-SECT. 8.— A. 

r 1. .] — A Crown grant of land. 

as to part of the laud granted, used the 
words ” grant, convey Sc assure.,” Sc 
as to other land granted, grant, 
release Sc quit claim ” : — Held : both 
convoyed the fee simple. Sc the grantee 
could convoy the fee simple sub- 
iect to conditions & reservations in 
the grant. — N orthern Trust Co. v. 
Turner, [1923] 2 D. L. R. 1176.— CAN. 

se. Land subject to existing timber 
lease.] — Pltf. obtained a Croum grant 
to certain lands, to the timber on which 
a lease for twenty -one years had been 

S reviously given. The grant from the 
rown was silent as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal under the Land Act : — 
Held : the rights given the grantee 
under his Crown grant were subject 
to the existing timber lease. — Brohm 
V. BiHnsH Columbia Mills, Timber 
& Trading Co. (1907), 13 bTc. R. 123. 
—CAN. 

PART XIX. SECT. 3, SUB-SECT. 3.— C. 

sf. ” Water-power ” — Water-power 
from artificial channels .] — Kekwatin 
Power Co. v. Kekwatin Flour Mills, 
Ltd., Kekwatin Power Co. v. Lake 
OF the Woods Milling Co., [19281 
1 D. L. R, 32 ; 61 O. L. R. 363 ; affd., 
(19291 3 D. L. R. 199 ; 63 O. L. R, ^7 ; 
1930] A. C. 640.— CAN. 

Bg. Grant of land to Indians — 
” Customs A ttsages ” — Fishing with 
seine net .] — In an action by an Indian 
living on an Indian reserve against a 
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728a. Grant of land reserving strip of coast land— 
Effect of confirming grant.]— A.-G. for New 

South Wales v. Dickson, [1904] A. C. 273 ; 
73 L. J. P. 0. 48 ; 90 L. T. 213, P. 0. 

749. Add. Annotation : — Refd. British Trawlers’ 
Federation, Ltd. v. Ix>ndon & North Eastern 
By. Co., [1933] 2 K. B. 14. 

754. Add. Annotation : — Generally^ Refd. Layzell 
V. Thompson (1927), 137 L. T. 106. 


780. Add. Annotation : — Generally^ Refd. R. v. 
Ministr^r of Health, Fx p. Yaffe, [1930] 2 
K. B. 98. 

785a. Grant of sole right to draw hills & 

informations.] — Mounson v. Lyster (1032), 
W. Jo. 231 ; 82 E, R. 122. 

786. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106 ; Bournemoiith- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1930] A. C. 549. 


Part XXI. — Hereditary and Private Revenues of the Crown 


857. Before this case add “ See Crown Lands Act, 
1927 (c. 23).’* 

857. Add. Annotations : — As to (4) Refd. Re 
Letters Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63. As to (6) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 63. 

862. After this case add : — 

Petroleum.] — See Petroleum (Production) 
Act, 1934 (c. 30). 


927. Substitute the following paragraph & 
citations : — 

By virtue of Assessionablo Manors Act, 
1844 (c. 10.5), s. 64, Ilis Royal Highness the 
Prince of Wales, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
within certain manors including that of C. 
Sect. 55 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 
within tlie said manors, A all mines belonging 
to the Duke, & to open Sc work the same, & 


fishery Inspector & a game & fishery 
overseer in trover, to recover the value 
of a seine fishing net, the property of 
pltf. seized by defts. upon the reserve : 
— Held : the land of the band of 
Indians occupying the reserve was the 
property of the King. & the only rlglits 
they have in the land came through 
royal grant — the Slmcoe deed of 1793, 
a grant of land “ to be held & enjoyed 
by them in the moat free & ample 
manner & according to the several 
onatoms & usages " with a pro- 
viso against alienation. “ Customs & 
usages ” are words of tenure & not 
indicative of the manner in which the 
Indians are to use the land : moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians In 1793. There is nothing in 
the grant suggesting exclusion from 
the ordinary laws, & the Indians are 
subject to those laws. — Seuo v. Gault 
(1921), 60 O. L. R. 27 ; 64 U. L. R. 
327.— CAN. 

PART XIX. SECT. 3, SUB-SECT. 3.— E. 

I j, .] — The reservation in 

a Crown grant of the mines & minerals 
“ with full power to work the same & 
for this purpose to enter upon & use 
or occupy the lands or so much thereof 
& to such an extent os may be neces- 
sary for the effectual working of the 
said minerals *' : — Held * this confers 
greater powers than is implied in a 
bare reservation in an agreement for 
the sale of the land so granted of “ all 
mines & minerals.*’— F uller ». Gar- 
REAU (1920), 61 S. C. K. 450 ; 58 

D. L. R. 642.— CAN. 

1 ii. Includes petroleum dt 

natural pas.)— Creighton r. Unitod 
OiLB, Ltd., [19271 2 W. W. R. 458 ; 
affd., [19271 3 W. W. R. 463.— CAN. 

1 iii. 8. P. Starley v. New 
McDougall-Seour Oil Co. (No. 2), 
[19213 2 W. W. R. 466 ; affd., [19271 
3 W. W. R. 464.— CAN. 

1 iv. Effect of Act to amend 

Public Lands Act. 1908 (c. 16).l— Re 
Cox. [1927 1 4 D. L. R. 556 ; 61 O. L. R, 
182.— CAN. 

sh. Exception of lots— Conflict be- 
tween plan dt description — Emd^ce of 
physical features of alleged exceptions. ]— 
Thompson v. Fraser Companies, Ltd. 


(Can.), [19291 3 D. L. R. 778 ; revo-, 
[1929] 1 D. L. R. 168.— CAN. 

PART XIX. SECT. 3. SUB-SECT. 3.— F. 

729 li. .] — Semble : the Crown 

may greet •>. t.act of laud by a sufficient 
dosorlptloT! to designate the portion 
meant, although ‘lie township within 
which the land iics has not been sur- 
veyod & laid out Into lots & concessions ; 
& the grantee will be ^'atltled to hold 
it although a subsequent Kurvey made 
by authority of the Crown makes It by 
name a different lot, or places it In a 
different concession, from that named 
in the jjatont, or the surveyor laying It 
out projects* a road through it — Horne 
V. UumiO (1857), 7 C. P. 433.— CAN. 

PART XIX. SECT. 6. SUB-SECT. 1. 

t i. Derogation of rights under 

earlier grant .] — Kefavatin Power Co., 
Ltd, V. Kekwatin Flour Mills, Ltd., 
Kkewatin Power Co., Ltd. v. Lake 
OF THE Woods Miijljng Co. (Ont.), 
119281 1 D. L. R, 32 ; affd., [19291 3 
I). L. R. 199; 03 O. L. R. 607 ; [1930] 
A. C. 040.— CAN. 


PART XIX. SECT. 6, SUB-SECT. 6. 


C i. .) COSllN V. ChlAPPELL 

(1875), 10 N. S. R. (1 it. & C.) 40.— 

CAN. 


■k. Unoccupied laiid .] — Land un- 
ocoupled in the island of Newfoundland 
at the time of passing 5 Oeo. 4, o. 51, 
is within that statute, & may be granted 
out as waste lands under sect. 15, 
notwithstanding it has been occupied 
& enclosed before any grant of It was 


made. — A.-G. of Newfoundland v. 
Ryan (1836), 2 Nfld. L. R. App. 8.— 
NFLD. 


si. Right of pre-emption .] — Hooganv. 
Esquimalt & Nanaimo Ry, Co., 
Waddinoton V. Esquimalt & Nanaimo 
Ry. Co. (1892), 20 S. C. R. 235 ; affd.. 
[18941 A. C. 429.— CAN. 

■m. .1 — Hfhelwood v. Jones 

(1910), 16 B. C. R. 485.— CAN. 


PART XIX, SECT. 8. 

p I. Evidence of invalidUy of 

first grant — Not admissible.] — Doe d. 
McKay v. Rykert (1823-1900), 1 
Ont. Dig. 1726.— CAN. 
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PART XIX. SECT. 9. 

r i. - — Cancellation for incmipctency 
— Soldiers* scttlrment — Functions of 
Minister f^rr Rr pair iaii(m.\~ Held : the 
Minister had a merely administrative 
function, & might form an opinion on 
such mal^orlals as h**. himself thought 
sufficient without giving reap, an 
opportunity of being heard or of mooting 
allegations to Ills prejudice. — L afpku 
V. Gillen (1927), 40 C. L. R. 86.— AUS. 

80 . Whether Attorney • General 
necessary parfx/.] - -The bill alleged that 
tlio patontoos obtained their patent 
by false roprosc/itationH to the Govern - 
mout, & sh<)vvo<l, a case in which the 
patontoos would not be entitled to 
compensation If tlie patent wore set 
aside & the land given to another : — 
Held : to such a bill the A.-G. was not 
a necessary party. — K ebs v. A.-G. 
(1869), 16 Or. 467.— CAN. 

8p. Whether Attorney -General entitled 
to take proceedings — Soldier Settlement 
Act, 1919 — Notwithstanding Dominion 
Lands Act, 8. 94.] — Held : Sect. 94 does 
not give the Minister uf the Interior 
the exclusive right to institute such 
actions & does not take away tho usual 
right & power of the A.-G. — R. v. 
Richards, [1930j Ex. C. R. 222.— 
CAN. 

PART XX. SECT. 6, 

n i. WJten in possession of 

Crown lessee or licensee.] — The pre- 
rogative of the Crown & Its freedom 
from iiitfjrference by a council In the 
matter of building operations do not 
extend to Crown lessees or llccnsecH. — 
Hornsby, Council of the Siiiruc of 
V. Danoladb (1928), 29 B. R. 118.— 
AUS. 

Bt. Sale of land under Soldier 
Settlement Act. 1919 — Failure of soldier 
to perform agreement — Crown not en- 
title to warrant of possession.] — A.-G. 
FOR Canada «. Pugh, [1924J Exch. 
C. R. 62.— CAN. 

PART XXI. SECT. 1. SUB-SECT. 2. 

858 iii. .1— The right to 

precious metals in the land now held 
by tho Hudson's Bay O). belongs not 
to the CO., but to the Crown. — H ud- 
son’s Bay Co. v. A.-Q, for Canada, 
[19291 A. C.285; 98 L.J.P.C. 28; 45 
T. L. R.47,P. 0.— CAN. 
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to erect all such buildings, ma.cbinery, etc., upon, & used in connection with the mines 

& do all such acts as should be “ necessary at W. & W. Z. respectively, & were now 

or convenient for working the same mines,** vested in the Duchy. From 1846 onwards 

on making compensation to the surface licences & leases had been granted by the 

owners. By sect. 69 it was provided that it Duchy for the wbrking of the two mines, but 

should bo lawful for the Duke, his agents & neither had been in fact worked for many 

lessees, to pull down & remove all bmldinm, years. Upon an information by the A.-G. 

machinery, etc., no longer used for the to His Royal Highness the Prince of Wales 

purposes aforesaid, or to allow the same to claiming declarations of title to the lands & 

remain. So no buildings should, by tion-user buildings, & an injimction to restrain the 

or otherwise, be deemed to be abandoned, deft, from asserting any title to the same : — 

so as to vest any right or title therein in the Held : (1) the effect of sect. 66 was not to 

owner of the land. Deft, was the owner by vest any land in the Duchy, but only corn- 

purchase of garden land adjoining two pelled the surface owner to permit his land 

cottages at W. E. in the manor of C., So was to bear certain burdens. So did not divest him 

also in possession of a house So garden at of his title ; nor did it follow from the power 

W. Z., the site of which she had purchased in that section to erect “ buildings ” that a 

in 1902. This house was subsequently power was given to take land for gardens ; 

enlarged from one of six rooms into one of (2) the effect of sect. 69 was not to vest any 

eleven rooms, with an additional wing. title in the Duchy, but to prevent the surface 

These alterations So some improvements & owner from resuming full enjoyment of land 

the garden cost £600, So were known to the once taken ; So consequently the Duchy had 

mineral agent of the Duchy, who remained established no right over, or title to, these 

passive. The Duchy claimed that under the lands. — A.-G. to Prince of Wales v, 

provisions of sects. 66 So 69 of the Act the two Oollom, [1916] 2 K. B. 193 ; 86 L. J. K. B. 

cottages So land at W. B. So the house & land . 1484 ; 114 L. T. 1121 ; 32 T. L. R. 448. 

at W. Z. had been originally erected, entered 


CONSTRUCTIVE NOTICE. 

See Equity, 


CONSTRUCTIVE TRUST. 

See Trusts and Trustees. 


CONTRABAND. 

See Prize Law. 
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CONTRACT. 


Part I. — Definitions and Classification. 


3. Add* Annotation : — Refd. Rose & Prank Co. 
V* OomptoDy [1023] 2 K. B. 261. 

4, For the existing paragraph substitute the 
following paragraph : — 

— Legal effect expressly excluded.] — 

By successive arrangements made before 
1013 between an American hrm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States Sc 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months* notice. 
This document, after setting out the under* 
standing between the parties, including 
severed modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal itiria- 
diotion in the law cts. either of the Cnited 
States or England, but it is only a definite 
expression & record of the purpose Sc inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^that it will be 
carried through by each of the three parties 
with mutual loyalty Sc friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause.** Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without ^ notice. 
Before the relations between the parties were 
broken off the American firm had given Sc the 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract Sc 
for non-delivery of goods: — Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 ^ previous agreements were deter- 
mined by mutual consent ; (3) the orders 
givcm Sc accepted constituted enforceable 
contracts of sale. — Bosk Sc Frank Oo. v, 
Crompton ^J. R.) Sc Brothers, lyro., [1926] 
A. 0. 446 5 94 L. J. K. B. 120 ; 132 L. T. 
641 ; 30 Com. Cas. 163, H. L. 

ArmotaHan :—As to (1) Conid. OoUoo Printers’ Ltd. 

f». Barolays Bonk (1930), 145 L. T. 61. Refd. Jones v. 

Vernon’s Pools, Ltd., [1038] 2 All E. R. 026. 

4a, ,] — Pltf. allegeid that he had 

duly filled in a coupon in resx)ect of a pool 
on football matches organised by defts., Sc 


defts. alleged that they had never received 
that particular coupon. Tlie (jonditions of 
the pool, which pltf. admitted wore well 
known to him, stated that it was a basic 
condition of tlui relationship between the 
parties that the sending in of ttie coupon 
or any transaction entered into in respect of 
the pool should not be atteiuh^d by or give 
rise te any legal relationship, rights, duties 
or consequences whatsoever, or be legally 
enforceable or tiie subject of litigation, but 
that all such arrangeirieuts, agreements & 
transactions should bo binding in honour 
only : — Held : the (conditions of the pool 
l)revented pltf. from biinging any acetion to 
enforce imynumt or otherwise. — .loNios 
Vkhnon’s Pools, I/ro., [193Sj 2 All E. R. 
620. 

4b. — — .] — Certain builders requested a 

firm of publishers to yjublish a builders’ 
guide in connection with tlieir estate, & by 
Uie terms of documents signed by both 
parties it was agreed that the x>u^disJiers 
should prepare Sc pul>li3h the guide fi*ee of 
charge to the builders. It was further 
agreed that the i^iiblishers should be freed 
from the obligation of publishing the guide 
should in their opinion insu Hit lent advertise- 
ment be obtained to justify publi(cation. The 
publishers procecdetl to carry out th(^ terms 
df the documents thereby incurring expense. 
The builders then passt^d a resolution for a 
voluntary winding up. Sc the liquidators 
informed the publishers that they did not 
wish them to proceed with the guide. The 
publishers sought to be admitted as creditors 
in the winding up, alleging breach of the con- 
tract embodied in the above-mentioned docu- 
ments, Sc they clairiKcd damages in respect of 
the expenses incurred Sc loss of profits. The 
liquidators contended that the discretion 
given to the i)ubli8hors by the terms of the 
document was so wide Sc of such a nature 
that no real obligation rested upon tliein, 
Sc that there was no binding contract betw(‘en 
the parties ; — Held : it must be imi)lied in 
the documents that the publishers should 
only bo freed from their obligations if in iiieir 
reasonable & honest opinion insufficient 
advertisements were obtamed Sc the obliga- 
tions under the documents could not under 
this clause be arbitrarily determined by them. 
There was therefore a binding contract Sc the 
publishers were entitled to be admitted as 
creditors in the winding up . — He Brand 
Estates. Ltd., [1936] 3 All E. R. 374. 

6. Add* Annotation: — Refd. Wait, [1927] 1 
Ch. 606. 

5a. .] — Snow tJ. Firebrass (1700), 

Holt, K. B. 609 ; 2 Salk. 657 ; 1 Ld. Raym. 
611 ; 12 Mod. Rop. 434 ; 90 B. R. 1237. 


PART I. 

8 i. DePnitUm ^ — Afuti &c capable of 
beinc emforeed court of ffut^-y-bo 
cmagBaJBob b^ween totending niu- 
bwid Sc wife tor a drees allowanoe to 
the wife held not to be a oontraot 


»nfie not intended to affect or i^ve 
9 to legal reli^ione or to be attended 
ih oonfle<menoee.--;CoHEN e. 

h*nT 1929). 42C. L. R. 91 ; U929J 
^ li. K. 204.— AU8. 




1 


iainiv oa to subject-matter tfe- terms.] -- 
Apj)lt. in wrltini? authoriac^d reap, to 
aell hia motor car Sc agreed that If he 
did 80 , bo would pnrehaae another car, 
either new or aecoud-hand, from reap. 
& take delivery of it when convoulent 



Cases 5b— 168a. 


English and Empirb Digest Supplement, 


6b. .] — Pltfs., the freeholders of 

certain property, entered into an agreement 
with defte. to give them the ** first option ** 
of purchasing any premises that might be 
designated for d^y purposes on the said 
property : — Held : this agreement was void 
through uncertainty as to the intention of 
the parties as to the meaning of the words 
“ first option.” — Ryan v, Thomas (1911), 65 
Sol. Jo. 364. 

Annotation : — Be!d. County Hotel & Wine Co. v. London 
& North Western Ry. Co., [1918] 2 K, B. 251. 

5c. .] — On Mar. 16, 1934, pltf. co. 

by a formal contract in writing agreed with 
deft. K. that pltf. co. should have the 
exclusive right to the services of K. & his 
band for the purposes of making gramo- 
phone records for twelve months, & also 
piano solo recordings by K. during the 
same period. The first clause in the agree- 7. 
ment was ; ” This agreement shall be in 


force for a period of twelve months with an 
option on the part of the co. or the principal ” 
(K.) ” to extend the same for a further period 
of twelve months on terms to be hereinafter ” 
(an inadvertent change upon the word in an 
earlier agreement ” hereafter ”) “ agreed ” : 
— Held : the so-called option had no binding 
effect.' It was impossible to read into the 
option any implied terms, which would 
make it effective as a contract. A term 
might be implied that for the further period 
of twelve months K. was to continue to record 
& procure to be rendered to pltf. co. services 
similar to those which were the subject- 
matter of the existing agreement, but beyond 
that everything was left to the imagination. — 
British Homophone, Ltd. v. Kunz & 
Crystallate Gramophone Record Manu- 
facturing Co., Ltd. (1935), 152 L. T. 589. 
Add, Annotation: — As to (1) Refd. Harmer 
V, Armstrong, [1934] Ch. 65. 


Part II. — Parties to Contract. 


12* Add, Annotation : — Held. Watson & Everitt 
V, Blunden (1934), 18 Tax Oas. 402. 

17, Add, Annotations : — Refd. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857 ; Re 
Phillips, Public Trustee i‘. Mayer (1931), 76 
Sol, Jo. 10 ; Watson & Everitt v, Blunden 
(1934), 18 Tax Cas. 402 ; Ridley v, Lee, 
[1936] Ch. 691. 

25. Add, Annotation : — Refd. Greenwood v, 

Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

48* Add, Annotations : — As to (!) Refd. Clarkson 
V. Davies, [1923] A. C. 100 ; Duffner v, 
Bowyer (1924), 40 T. L. R. 700 ; Re Penning- 
ton & Owen, [1925] Ch, 825. As to (2) Refd. 
Firm of R. M. K. R. M. r. Firm of M. R. M. 
V. L., [1926] A. C. 761. 

51. Add. Annotation : — Refd. Watson & Everitt 
V, Blunden (1934), 18 Tax Cas. 402. 

52. Add, Annoialions : — Held. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 365. 

65. Add, Annotation : — Apld. Berry v, Berryt 
[1929] 2 K. B. 316. 

93. Add, Annotation : — Refd. Ridley v. Lee, 
[1936] Ch. 691. 

103. Add, Annotation : — Dlstd. Way v. Bishop, 
[1928] Ch. 647. 


129. After this case add ” See, also, No. 36, ante.’'* 

160. Add, Annotaiion : — Consd. Johnson v, 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 

151. Add, Annotation : — Refd. Jenkins v, Deane 
(1933), 103 L. J. K. B. 250. 

163. After this case add “ Effect of judg* 

ment against one.] — See Estoppel, Vol. XXI., 

pp. 218-221.” 

163a. Action brought against all — Successful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which faded. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & 0. : — Held : 
B. & C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action faded altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory dlegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 


to himself. Ho authorised resp. to 
place the not iirocoeds from the sale, 
loss comraissiou, to his credit ^ith 
resj). os a der>nsit on the other oar, & 
apreod that tlio balance owing by him 
on the purt^hase of the other ear should 
bo yiald in cash or on terms to be 
decided by resp. if ho desired terms* 
Kesp. sold appit.’s car, but apnlt. 
refused to purchase from resp. anotnor 
car in terms of the agreement, & 
claimed from resp. the proceeds of the 
sale, lees commission : — Held : the 
agreoinont was void for uncertainty & 
did not constituU' a binding contract. 
& applt. wjxs entitled to reeoTcr from 
I'csp. the proeaeds of the sale of his 
motor car, less commiseipn. — Win- 
LE8PKN f. Wkbb (1936), 30 Q. J. P. R. 
138.-AUS. 

■g. NecessUi/ for mtUualiiy.] — An 


arrangement by which one party gets 
the exclusive right to sell machines, 
but he does not promise to sell any, is 
not a contract becanse it lacks 
mutuality. — T obias r. Dick & T. 
Eaton Co., [1937] 4 D. L. R. 546.— 
CAN. 


PART II. SECT. 2. SUB-SECT. 2.— D. 

124 ii. Effect of admission 

bp survivor on liability of representa- 
tives .] — On the severance of a joint 
contract by the death of one of the 
joint contractors his personal repre- 
sentatives are not boimd by anything 
subsequently done or said by the sur- 
viving joint contractors. — Bennett v. 
Fraseb, [1936] 2 W. W. R. 616.— 
CAN. 


PART II. SECT. 2, SUB-SECT. 2.— E. 

130 iii. Disclaimer by one.] — If 

a contract purports to be made with 
two covenanters jointly, the disclaimer 
of one of them, to which the covenantor 
is not also a party, does not convert it 
into a contract with the other & entitle 
him to sue alone, even though the 
joint covenantor who has disclaimed 
Is an infant. — B ennett v. Qreensill, 
[19271 N. Z. L. R. 167.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— F* 

151 iii. .] — In on action 

to rescind a contract deft, applied to 
add W. as co-deft. : — Held : deft, hod 
no right to force W. upon pltf. as deft., 
in the character of a joint contractor. 
— Toronto & Hamilton Navigation 
Co. V , SiLCOX (1888), 12 P. R. 622.— 
CAN. 



VoL Xn.-"Contract. Cases 163a~~298. 


There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one ot che contractors. — Pirje v. Richaiid- 
SON, [1927] 1 K. B. 448 ; 96 L. J. K. B. 42 ; 
136 L. T. 104 ; 70 Sol. Jo. 1023, C. A. 

165, Add, Annotation : — Consd. United Dairies r. 

Public Trustee, [1923] 1 K. B. 469. 

169. Add, Annotation : — Retd. Rc Parent Trust & 
Finance Co., [1936] 3 All E. R. 432. 

192. Add. Annotation : — Retd. Hardie & Lane v. 

Chiltern (1927), 96 L. J. K, B. 773. 

197. Add. Annotaiion : — Refd. Key v. Bastin, 
[1925] 1 K. B. 660. 

209. Add. Annotation : — Consd. York Glass Co. 

V. Jubb (1925), 42 T. L. R. 1. 

218. Add. Annotations : — Refd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221 ; Vande- 
pitte V. Preferred Accident Insurance Co. of 
New York, [1933] A. 0. 70 ; Harrner v. 
Armstrong, [1934] Ch. 65. 

223. Add. Annotation : — Consd. Ilarmer v. Arm- 
strong, [1934] Ch. 65. 

231a. Gii bert (F.) (Bournemouth), 

Ltd. V. Mackay (1930), 74 Sol. Jo. 788. 

255. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

256. Add. Annotaiion : — Refd. Greenwood v. 

Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


257. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

259. Add. Annotation : — Refd. Re Franklin & 
Swathling, [1929] 1 Ch. 238. 

264. Add. Annotations : — Consd. Ilarincr v. Arru- 
strong, [1934] Ch. 66. Refd. Hyman v, 
Hyman, [1929] A. C. 601. 

267. Add. Annotation : — Refd. Vandepitto v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 

268. Add. Annotation : — Refd. Vandepitto v. Pre- 
ferred Accident Insurance Co. of New Y^ork, 
[1933] A. C. 70. 

272. Add. Anjiotation : — Refd. Edwards v. Porter, 
McNeaU v. Hawes, [1923] 2 K. B. 638. 

273. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
404 ; Otto V. Bolton & Norris, [1936] 1 All 
E. R. 9r>0. Refd. Bottomley v. Bannister 
(1031), 101 L. J. K. B. 46 ; llillen r. I. I. 
(Alkali), IJd., [19341 1 K. B. 455 ; Wilchick 
V. Marks &; Silverstone, [1934] 2 K. B. 66. 

274. Add. Annotalions : — Consd. Otto v. Bolton & 
Norris, [1936] 1 All E. R. 960. Refd. Cunard 
T. Autifyre, Ltd. (1932), 49 T. L. R. 181. 

275. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenscni (1932), 48 T. L. R. 
404. 


Part III— Formation of Contract. 

297a. Offer & acceptance — Though In pursuance I 298. After this case ad<l “ Course of conduct.] — 
of unenforceable agreement.] —Rose & Fra ! See pp. 52, 67, 11 1, 115, Nc),s. 289, 389, 747- 

Co. V. Crompton (J. R.) & Brothers, Ltd., | 751 ; Estoppel, Vol. XXL, i)p. 290, 291, 

No. 4, ante. I No. 1034.” 


PART II. SECT. 6. 

sa. Buddhist monk .] — A Buddhist 
monk is a person competent to contract 
wittdn Contract Act. s. 11. There Is 
nothing immoral, although it would be 
80 from the staudpoiut of his religious 
Order, or forbidden by law, withiu 
Contract Act, h. 23, for a Buddhist 
monk to enter Into a contract for the 
sale of land. This is a question of 
contract only & not a question relating 
to a religious Institution or usage. — 
U PyinnAa V . Mauno Law (lU2y), 
I. L. li. 7 Ran. 677.— IND. 

PART II. SECT. 6, SUB-SECT. 1. 

218 vi. .] — There is ample 

authority for saying that the adminis- 
tration of the law of contract in British 
India is not affected by the doctrine 
laid down in Tweddle v. Atkinson that 
only a i)or8on who is a party to the 
contract can sue upon it. In British 
India the aim is to do complete justice 
in one suit. — KsniROPEBiiiAKi Datta 
V . Mangobinda Panda (1934), I. L. K. 
61 CaJe. 841.— IND. 

218 vii. .] — No person can 

sue or be sued in an action at law upon 
a contract under seal unless he is a 

K irty to the contract. — M argoliu.s r. 

IF.SBOUUO, [1937] S. C. It. 183 ; 2 
D. L. R. 145.— CAN. 

218 viii. .J — ^If a party to a 

contract is a trustee of rights under the? 
contract for a third party, that third 
party can in equity sue on the con- 
tract. But when it is sought to show 
that a trust for the benefit of a third 
party ha.s l)eeu created by mtjans of a 
contract between two other parties, it 
is not sufficient to show merely that 
the contract was entered Into by one 

J.6. 


of the imrticH to tl)o (‘ontt<u;l with a 
vi(5w to the Ixuudlt of that tliird party. 
To entitle the thir<l i)arty to sue it 
must he showui that tho parti<*H to 
the contract, or oikj of t hem, intciiidcd 
at the time tlio contia'*t was entered 
into to eoiibu* ui)oii the third party 
soTMO interest in I lie. subjec t n.atter c>f 
tho contract, & to confer that inten'st, 
in such a way that it eonld not be 
destroyed or varied solely by the 
action;^ of tho jiarlies to 1 he coutracd. — 
Kydeu V. Tayloic (n>36). 36 H. R. 
N. S. W. 31 ; 53 N. W. W. N. lO.- 
AUS. 

PART II. SECT. 6, SUB-SECT. 2. 

238 xvi. .1 — An agreement 

between a dealer in aateinobllcH & the 
maker thereof, providing that It should 
he construed as an agreement between 
tlic dealer signing it & a’ I other dcjalers 
“ who have slgiuMl a similar agree- 
ment ” : — Held: Uf bring about a 
contractual relationship belween such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer against another who 
bigiicd such agreement. — M cCannkll 

V . Mabee McLakknt Motorh, Ltd., 

fl926] 1 D. L. R. 2H2 ; [1926] 1 

W. W. R. 353 ; 36 B. C. R. 369.— CAN. 

238 xvii. .] — Under 

authority given it by its Charter the 
City of Winnipeg enacted a bye-law 
reiiuiring bailiffs (inter alia) to bo 
licensed & to “ furnish to the City a 
bond of In lemnity for the purimso of 
Indemnifying the City or any other 
person or corpn. who may suffer loss 
fiwlug to the default of such licensee.” 
Deft. CO. entered Into a bond in con- 
formity with the terras of the licensing 

3 


bye-law to itulenmify Tiersons who 
might employ ci rtain bailiirs He suffer 
loss owing to their ddaiilt. PItf., 
alleging that he had emiiloyed these 
bailill'H to cr»IJect cert ain moneys which 
they hud (‘.(dlcct.ed hut had not turned 
over to bin; sought t.o recover tfie 
amount, from ddt. eo., laising liis claim 
on th(‘. Ixmd. 'rhere was a demurrer 
to tbe statement of claim on tho 
ground of privity : 1/ rid : under tho 

terms of t he slat ule which w(5re given 
effect to by the bye-law (te carried into 
the borxl, jiltf. had a statutorv right 
against tho co. which lie was entitled to 
onforco by his own action. — Mktro- 
I'OU’j'AN IjOan Co. V. Can \o \ Skci/kitv 
Ahhuuance Co., i/ri)., IlD.’Ml 2 
\V. W. 1C 422; 3 i). L. R. 649; 42 
Man. L. R. 272.— CAN. 

238 xvii. .] — WJiere an 

American corpn. agreixl to imy shares 
of a Canadian corpn, from the corpn. 
& from other persons not party to tho 
agreement : — Held : the other persons 
obtairx d a right of acUmi against the 
American eorim. to enforce tlic con- 
tract. — ViPOND V. Ramsay, [1934] 4 
D. L. R. 84.— CAN. 

to. Member of jnddic — Agree- 

meni between street railway (t' muni' 
cipalitv.]—Ej p. New Brunswick 
l»owEit Co. (N. B.), [19281 1 D. L. It. 
332.— CAN. 

PART III. SECT. 1. 

m i. promise of sidtHcription.] — A, 
written proiniso to contribute a certain 
sum of money towards the erection of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
advances have been made Sc liabilities 

24 



Cates SOT— 889a. English and Empibe Digest Supplement, 


d07. Add, Annotationa : — Consd. Hillas So Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. Reid. May 
& Butcher, Ltd. v. R., [1934] 2 K. B. 
17, n. ; British Homophone, Ltd. v. Kunz So 
Crystallate Gramophone Record Manu- 
facturing Co. (1936), 162 L. T. 689. 


810. Add, Annotaiian : — Reid. Kennedy v. 

Thomassen, [1929] 1 Ch. 426. 

824. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 26 Ry. So Can. Tr. Cas. 61. 

839a. .] — HoBSFAtL v, Gabnbtt (1868), 6 

W. R. 387. 


Incurrod, forme a valid & binding con- 
tract which cannot thereafter be re- 
voked by the promisor & is enforceable 
against him on behalf of the assocn. — 
Sakqent V . Niohouson (1915), 25 
1). L. II. 638.— CAN. 

m II. .1 — A subscription whereby 

a certain sum of money is promised 
towards the erection & equipment of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
liabilities are incurred & other sub- 
scriptions obtained, forms a sufficient 
consideration for a contract & Is en- 
forceable even before the completion 
of the building. — Y.M.C.A, v. Hankin 
(1916), 27 B. L. R. 417.— CAN. 

m ill. .) — In the course of a can- 
vass for raising a fund to increase the 
general resources & usefulness of a 
college, B. signed a subscription as 
follows : " For the purpose of enabling 
Dalhouslc College to maintain & Im- 
prove the efficiency of its teaching, to 
construct new buildings & otherwise 
to keep pace with the growing need 
of its constituency & in consideration 
of the subscription of others, 1 promise 
to pay ” 15,000 to the treasurer of the 
college. B. died without making any 
payment, & the college claimed against 
his estate : — Hdd : the subscription 
was not binding. The only basis foi 
sustaining It as a binding promise 
could be as a contract supported by a 
good &; sufficient consideration ; 6c 
sucb a consideration could not bo 
found In the subscription paper itself, 
or in the olrcumstanoes as disclosed by 
the evidence. The words “ In con- 
sideration of the subscription of others " 
In the subscription were Insufficient to 
support the promise if, in point of law. 
the subscriptions of otJiers could not 
provide a valid consideration therefor : 
& the fact that others had signed 
separate subscription papers for the 
same common object or were expected 
to do so did not of itself constitute a 
legal cohslderatlou. — D auiousie C!ol- 
LEOE V. BOUTILIER ESTATE, [1934] 
S. C. R. 642 ; 3 D. L. R. 593 ; oiffff. 
S. C. ouh 7W)m. Be Boutilier, [1933] 1 
V. L. R. 699.— CAN. 

m iv. .] — Testator offered a sub- 

soription to a colle^ building fund, in 
consideration of the subscription of 
others, but did not pay in bis lifetime : 
— JF/ela : this was a debt binding on bis 
estate for which there was a eonsJdora- 
tlon in law. — Be Lobjlaw, [1933] 4 
D. L. R. 264 ; O. R. 764.— CAN. 

m V. .] — In Prince Edward 

Island an action lies for a voluntary 
subscription when the work is a “ public 
undertaking.” — Pkovinciae Sana- 
torium V. McArthur (1934), 7 M. P. It. 
225: affd., [1935] 4 D. L. R. 255; 10 
M. P. R. 199 ; 6 L. J. (Can.) 70.— 
CJAN. 

■f. Contract attbjeci to approval — 
Effect of approval h—HeW ; the effect 
of a clause in a oontraot, which made 
the agreement subject to the approval 
of the Governor-General in Council, 
was to suspend the oontraot pending 
the giving of such approval, & upon 
such approval being given the contract 
took effect & became enforceable. — 
Banks Peninsula Electric -Power 
Board e. Araboa Borough Council, 
(19231 N. Z. L. R. 880.— N.Z. 

»j. Sufficicncu of approval.] — 

A oontraot ooutalned a prov^on that 
it should be deemed executed & become 
binding only when approved by the 

S roper offioera of the vendor oo. 
Oueath the signatures of the con- 


tracting parties a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they ooonpied these positions, but no 
evldenoe that they were the proper 
officers of the vendors for approval of 
the contract : — Held : approval could 
be shown by the subsequent conduct 
of the vendors, — General Supply Co. 
OF Canada «. O’Neill Morkin 
Machinery Co.. [1924] 2 D. L. R. 
183 ; 1 W. W. R. 1047.— CAN. 

sk. Contract for carriage of goods — 
Letter expreaainq wish for insurance 
of goods.] — Held: the contract was 
complete when the agent received the 
goods & gave a receipt, which con- 
tained the terms of the contract, 6i 
the letter was only a request to insure, 
& formed no part of the contract. — 
MoGoldriok fj. Eastern Express Co. 
(1872). 14 N. B. R.(l Pug.) 138.— CAN. 

si. Statutory debi for taxes.] — A 
statutory debt for tkxes Is not a con- 
tract. — A.-Q. FOB Canada v. O’Reilly, 
[1930] 1 W. W. R. 929 ; 3 D. L. R. 
638 ; 24 Alt-a. L. R. 450.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a) 

8 1. .] — Acme Grain (3o., Ltd. v. 

Wenaus, [19171 3 W. W. R. 157 ; 36 
D. L. R. 347 ; 10 Sask. L. R. 305.— CAN. 

b 1. .] — In an action brought 

agfidnst exor. of a farmer who had died 
intestate, the pursuer averred that 
deceased, a childless widower & an 
Invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm, & looked 
after him & the farm, he would make 
the pursuer his heir ; that, after oon- 
sideratlon & Induced by tbe repre- 
sentations of the deceased, he accepted 
the proposal, lived with the deceased 
for ^teen years as his companion & 
nurse without remuneration, & suc- 
cessfully managed the farm ; & that, 
owing to the failure of deceased, in 
spite of his representationB, to make a 
will in favour of mirsner, he had suffered 
material loss. He accordingly claimed 
to be Indemnified for this loss, which he 
estimated at £6,000, or, alternatively, 
to be recompensed In so far as the 
estate had benefited from his Bervices. 
The ct. dismissed the action as irre- 
levant, holding that pursuer’s aver- 
ments did not import a legal claim 
enforceable against the deceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir ; (b) that, even on the assumption 
that a definite promise of heirship was 
averred, such a promise could have 
been proved only bv the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no primA facie case 
for Indemnification on ground of 
equity was dlscloseki, the loss averred 
by the pursuer as a result of the 
deceased representations being based 
solely on hypothetical calonlatioiis Sc 
not on actual outlay. — Gray t>, John- 
ston. [19281 S, C. 659.— SCOT. 

sm. C7onflfruc(i(m — AwtjiQwnis offer,] 
— Where a written offer is ambiguous, 
it may bo oonstroed according to the 
contemporaneouB intexpretation put 
upon it by the maker & receiver. — 
Manninq V, Oarrique (1915), 9 

O. W. N. 61 ; Si 0. L. R. 463.— <3AN. 

PART Ul. SECT. 2, SUB-SECT. 1.— 

0. (a). 

328 1, What amounts to— 'Counter 

4 


offer.] — Specific counter offer or re- 
jection puts an end to an offer. — 
Shaw v. Jones, [1924] N. Z. L. R. 
1133.— N.Z. 

328 ii. Deft., through 

his agent, sent pltf. an offer to sell bun 
land for 11,800 on terms. Pltf. wired 
the agent : ” Send lowest cash price. 
Will give 11,600 cash. Wire.” The 
agent replied by wire : ” Cannot 

reduce price.” Pltf. then wrote 
accepting the offer ; — Held : the tele- 
gram rea^ng ** Cannot reduce price ” 
was a renewal of the original offer, not 
merely a rejection of pltf.’s counter 
offer, & pltf.’s acceptance of It com- 
pleted a contract of sale. — Living- 
STONE v. Evans, [1925] 4 D. L. R. 
769; [19251 3 W. W. R. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
C, (0) 1. 

337 viil. .] — Where a document 

was no more than an offer &: was 
withdrawn before acceptance ; — Held : 
there was no contract. — Qoodison 
Thrissheb Co. v. Doyle (1925), 57 
O. L. R. 300.— CAN. 


PART III. SECT. 2, SUB-SECT 1.— 
C. ( 0 ) iv. 

p 1. .] — Pltf. a member of & 

bolder of a seat upon a Stock 6c Mining 
Exchange, in July, 1927, entered Into 
an agreement with dofts. 8. & M. for 
the sale to them of his seat for the 
price of $20,000. In the course & as 
part of this transaction, a letter was 
written by deft. M. to pltf. dated 
July 27, 1927, stating : ” I hereby give 
you an option, & guarantee same, for 
you to repurchase the . . . seat on or 
before Sept. 15, 1927, at the price of 
121,000: — Held: the giving of the 
option was in consideration of the sale, 
& an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time within the period for which 
the option is given ; aU that was 
necessary to operate as an effectual 
exercise of tbe option was that pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer. — 
Forrest V. Solloway, [1928] 3 D. L. R. 
374 ; 62 O. L. R. 341.— CAN. 

p ii. .] — An option given for 

value is an offer, together with a con- 
tract that the offer will not bo revoked 
during the time, if any, specified in tbe 
option. If the offer is accepted within 
the time specified a contract Is made 6c 
the parties are bound. If the offeror. 
In broach of his agreement, purports 
to revoke his offer, his revocation is 
ineffectual to prevent the formation of 
a contract by the acceptance of the 
offer within the time specified. — 
Taxe8 Comk. (Q.) V. Oamphin (1937), 
57 C. L. R. 127 ; 43 Argus L. R. 401 ; 
11 A. L. J. 104 ; 4 A. T. D. 315.— AUS. 

PART III. SECT. 2, SUB-SECT. 2.— A. 


866 vi. Intention to discuss 

terms with third porfi/.l— Where parties 
have discussed terms, but one before 
finally acoepting them intends to 
discuss the matter with others : — 
Held : there cannot be said to be a 
binding oontraot. — Carbon Coal & 
Olay Oo. p. Nanoose-Welungtok 
COLUERIKS, [1928] 1 D. L. R. 1160. — 
CAN. 


866 vii. .] — Paterson (A. 

& G.), Ltd. v. Highland Rt. Oo., 
[19271 S. C. (H. L.) 82.— SOOT. 

368 viil. .1 — Bigelow v. 



Vd. Xn.^ntraci Cases 878a— 397< 


879a. Knowledge ol terms of contract Immaterial.] 

-—The buver of an automatic slot macliine 
signed & handed to the sellers an order form 
containing in ordinary print & writing the 
essential terms of the contract, & in small 
print certain special terms, one of which was 
“ any express or implied condition, state- 
ment, or warranty, statutory or otherwise 
not stated herein is hereby excluded/* The 
sellers thereupon signed & handed to the 
buyer a printed order confirmation assenting 
to the terms in the order form. The machine 
was delivered by the sellers to the buyer, who 
paid to the sellers an instalment of the price. 
The machine did not work satisfactorily, & 
the buyer brought an action against the 
sellers in the county ct. claiming (mier alia) 
damages for breach of an implied warranty 
that the machine was fit for the purpose for 
which it was sold. The sellers pleaded 
{inter alia) that the contract expressly pro- 
vided for the exclusion of all implied war- 
ranties. The buyer replied that at the time 
when she signed the order form she had not 
read it & knew nv thing of its contents, & 
that the clause excluding warranties could not 
easily be read owing to the smallness of the 


print. There was no evidence of any mis- 
representation by the sellers to the buyer as 
to the terms of the contract : — Held : as 
the buyer had signed the written contract, & 
had not been induced to do so by any mis- 
representation, she was bound by the terms 
of the contract, & it was wholly immaterial 
that she had not read it & did not know its 
contents ; the action failed & the sellers wore 
entitled to judgment. — L’ Estrange v, Grau- 
COB (F.), Ltd., [1934] 2 K. B. 304; 103 
L. J. K. B. 730 ; 162 L. T. 164. 

387a. Sale of annuity — Execution ol release.] — 

Kennedy v. Thomassen, No. 3081a, post. 

396. Add. Annotations : — Apld. Sullivan v. Con- 
stable (1932), 48 T. L. R. 267. Refd. Jones 
(Holloway) v. Woodhouse, [1023] 2 K. B. 
117 ; Greenwood v. Martins Bank, Ltd. 
(1931), 47 T. L. R. 607 ; Farrow v. Orttewell, 
[1933] Ch. 480 ; Square v. Square, Cowan v. 
Cowan, [1035] F. 120 ; Oillcial Trustee of 
Charity Jjands v. Ferriuian Trust, Ltd., 
[1937] 3 All E. R. 85. 

897. Add. Annotations : — Consd. Bell v. liCver 
Bros., Ltd. (1931), 146 L. T. 268. Refd. 
Sullivan v. Constable (1932), 48 T. L. R. 369. 


Cbaiqkllaohib-Glenlivet Distil- 
lers Go. (1905), 26 0. L. T. 186 ; 37 
S. 0. R. 65.— CAN. 

866 lx. .1— Wilson & Co., 

Ltd. V. Farquharson (1906), 3 

E. L. R. 146.— CAN. 

870 xiii. Acceptance stating 

understanding of offer made.] — Tho 
Halifax Graving Dock & plant were 
wrecked by explosion in 1917, & in 
Jan. 1918, the Canadian Govt, passed 
an Order In Council providing that tho 
work of repair should bo entrusted to 
applts. on the condition (infer alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt, pay the balance. A letter wcw 
sent to the co. enclosing a copy of the 
Order & stating “ an agreement is 
being prepared & will bo submitted 
shortly for signature,’* but no agree- 
ment was ever oxeent-ed. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory & adding, “ but 
in order that all will bo quite clear our 
understanding is that we are to assign 
our insurances & policies to the Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
by permanent buildings of the same 
kind as the original ” : — Held : the 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the terms set out in the Order in Council. 
— Halifax Graving Co. v. R. (1921), 
62 S. C. R. 338.— can. 

370 xiv. .] — Canada Perma- 

nent Mortgage Corpn. v. Barnard 
Saak.), [1926] 1 D. L. R. 153.— CAN. 

870 nr. .] — Lkpebvrb v. Moreau 

(Alta.), (19281 1 D. L. R. 1019.— CAN. 

•p. Time for — Time limited by 
oonwtic<.h— Where applt. had not noti- 
fied bis acoeptanoe within the fixed 
time, A in the absence of proof that 
reep. had waived his right to demand 
definite written notice as stipnlated : — 
Held : there was no valid acceptance, 
— Laws v. Ruthertord, [1924] App. 
D. 261.— S. AF. 

•t. WUhin reasonable time .] — 

Shatford V. B. C. WiNB Growers. 
Ltd., (19271 2 D. L. R. 769 ; 88 
B. a R. 419.— CAN. 

PART ni. SECT. 2. SUB-SECT. 2.— 
B. (i). 

880 i. Nsoetstty.}— B arrett v. Ra» 
PEUE (1885), 4 <5. 8. 176.— CAN. 


388 ill. .] — Shradt & Smith v. 

John Gillebpik & Co., Ltd. (Alta.), 
[1931 1 S. C. R. 232 ; 1 D. L. R. 918 ; 
revsg., [19291 4 D. L. R. 745 ; 3 W. W. 
R. 24 7 ; 24 Alta. L. R. 245 ; ajfg., 
[19291 4 D. L. R. 23.— CAN. 

388 iv. .Exercise of option.] — 

Payment tho purchase -price made 
by a party puiporring to exercise on 
option to parchfvj** within tho time & 
in tho manner provided in tho option Is 
Insufllclent to create a binding contract 
where acoeptanoe has nj>t been com- 
municated to tho other paity before tho 
expiry of the option. 

Deft., in consideration of payment of 
£5, gave pltf. ** an option of ten days 
to purcb^ ” his share in a motor- 
vessel for £150. The agreement pro- 
vided that the £5 was to be forfeited 
unless the purchase was completed In 
tho sold ten days. Pltf. was given the 
right to pay the purchase -money Into 
deft.’s bank ewxjount at W. instead of 
paying tho same personally to deft, at 
K. I’ltf. told deft, on the telephone 
that he was paying the money into tlio 
bank, & subsequently did pay tho 
money within the ten days & posted a 
letter of advice which reached the deft, 
after the expiry of the option. Deft, 
then refused to transfer his share 
to pltf. : — Held : payment did not 
araoimt to communication of accept- 
ance & there was no binding contract. 
— Soares e. Simpson, [1931] N. Z. L. K. 
1079.-N.Z. 

388 v. Order in Council aulho- 

rising acceptance by Minister.] — Held : 
No acceptance on behsjf of the Crown 
communicated to F. by any one having 
authority to do so hod been shown ; 
&, therefore, no contract binding on 
the Crown h^ been established. The 
Order In Council did not in Itself con- 
stitute an acceptanoe. — R. v. Dominion 
Corpn., Ltd,, & Forgik, [1932] S. 0. R. 
511; 2 D. L. R. 810.— CAN. 


PART IlL SECT. 2, SUB-SECT. 2.— 
B. (b) U. 

896 ii. .1 — ^If ft person to 

whom an ofier is made so conducts 
himself that a reasonable man would 
believe that he is acoeptlng that offer 
&, the offeror acts upon that belief the 
offeree will be held to have accepted the 
offer &, therefore, to have contracted 
on the terms proposed. 

This principle was applied where the 


owner of an automobile, subject to a 
clxattol mtge,, imd placed tho auto- 
mobile with deft. CO. for sale, but 
objected to the terms of a sale nroposod 
by deft. & then the nitgoo. with, it was 
held, the ooncurrenco of the owner, 
made an offer to deft, which deft, by his 
conduct was hebl to have accepted. — 
ORKRNBKiia V. Manitoba Hudron- 
Essex, Ltd., [1934] 1 W. W. R. 790.— 
CAN. 

sz. Delivery of goods — iJefore time 
laid down in order.] — Applt. sent an 
order on Juno 7 to rosp. to send him on 
hire a binder, to bo delivered on or 
about Oct. 1. Tbo order ooutainod a 
term that it was not to be binding on 
resp. until received & ratified in 
writing or by actual delivery of the 
goods to applt., & that tho oraer might 
be oanoelfed by applt. giving notice 
to rosp. by registered letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by n^gistered notice revive the 
order, & deliver the binder within 
thirty days. An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, & the agent notified resp,, 
but no notice was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder bad been 
forwarded per rail. Tho machine 
arrived, & applt. refused to take 
delivery, but admitted he had received 
the letter : — Held : the letter did not 
amount to a ratification of the order. 
& a delivery on Sept. 2 did not neoos- 
sarlly imply a delivery pursuant or 
referable to the Btipulation in the 
contract for delivery on or about 
Oct. 1, Sc there was no acceptance of 
the order, — Blackett t?. Clutterbuok 
Brothers (Adelaide), Ltd., [1923] 
S. A. 8. R. 301.— AUS. 

PART III. SECT. 2, BUB-SECT. 2.— C. 

408 it. Whether moHve for 

informing maierial. }— Are ward was pub- 
licly offered by the Govt, of Wertem 
Australia for such information at 
shall lead to the arrest Sc conviction 
of the person or persons who com- 
mitted the murders ” of two police 
officers. O. who knew ol the offer, 
gave information that led to the arrest 
of one person. Sc the conviotion of that 



Cases 416— 422b. English and Empire Digest Supplement. 


416. Add, Annotation : — Dlstd. Neale v. Merrett 
(1930), 70 L. Jo. 96. 

416. To the existing paragraph, after the word 
“ accepting,*’ add “ ‘ subject to the terms 
of a contract being arranged.* ** 

418a. “ Orders to be acknowledged 

by return."] — Defts.* departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
“ orders to be acknowledged by return,” 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, “ orders to 
be acknowledged by return,” were not 
intendea to be words of contract ; (2) the 
words “by return ” related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to recover. — Willis v, Baogs & 
Salt (1926), 41 T. L. R. 463 : 69 Sol. Jo. 
643. 

410a. Acceptance “ subject to the terms 

of a lease."] — Deft, employed house-agents 
to let shop premises at 155 ELigh Street, 
Bromley, Kent, & on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day : “ Corner shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years’ lease at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
last 7 years. . . . We have instructed Mr. B.*s 
solrs. to put the draft lease in hand immedi- 
ately to forward to your soil's. ...” The 
, draft lease was forwarded on the same day, 
& after negotiations as to its terms deft.’s 
solrs. wrote on Dec. 29, 1930, to pltf.’s solrs. ; 
“ Wo have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client’s alterations. We are, 
therefore, having the lease engrossed, &. will 
forward you a counterpart for execution by 
our client in due course.” This was done, 
ut deft, then refused to execute the lease, 
Sc on Jan. 24, 1931, granted a lease of the 


premises to some one else. On Feb, 3, 1931, 
pltf. commenced proceedings for specific 
performance, or, alternatively, damages : — 
Held : there was no binding contract to 
grant a lease, as the expression “ subject to 
the terms of a lease ” in the letter of Dec. 9, 
1930, meant “ subject to the terms to be 
contained in a lease executed by the lessor.” 
It followed that even if deft.’s solrs. were the 
agents of deft, to communicate by their 
letter of Dec. 29, 1930, the fact that deft, 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement si^ed by deft.’s 
duly authorised agents within Law of 
Property Act, 1926 (c. 20), s. 40, there was no 
binding contract, because the result of the 
letter of Dec. 9, 1930, was that there could 
be no concluded agreement until the lease 
had been executed. — Rainoold v. Bromley, 
[1931] 2 Ch. 307; 100 L. J. Ch. 337; 145 
L. T. 611. 

420. Add. Annotations: — As to (2) Dbtd. Curtis 
Moffat V. Wheeler, [1929] 2 Ch. 224. Refd. 
Oaney i;. Leith, [1937] 2 All E. R. 532. 

420a. .] — Lord Cairns indeed 

seems to have considered that, if the phrase 
[“ subject to the title being approved by 
our solrs.”] meant what the Ct. of Appeal 
thought it meant, it w^ould follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay Sc at an 
unascertainable cost (Maugham, J.). — Curtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch, 224 ; 

98 L. J. Ch. 374 ; 141 L. T. 538. 

Annotation : — Consd. Caney v. Loith, [1937] 2 All E. R. 532. 

422. Add. Annotation : — Distd. Neale v. Merrett 

(1930), 70 L. Jo. 95. 

422a. Acceptance of purchase-price — 

Terms as to method of payment,] — Neale v . 
Merrett (1930), 70 L. Jo. 95 ; 170 L. T. Jo. 

99 ; [1930] W. N. 189. 

422b. Acceptance " subject to surveyor’s 

report,"] — Marks v. Board (1930), 46 

T. L. R. 424 ; 74 Sol. Jo. 354. 


person & another for the nuirdcr of one 
of those offleere. By petition of right 
under Crown Suite Act, 1898, C. 
claimed payment of the reward : — 
Held : unloee petitioner had performed 
the condition of the offer acting on 
the faith of or in reliance upon the 
offer, there woe no aocoptanoo of the 
offer, &, therefore, no contract between 
the parties.— H. v. Clakku (1927), 40 
C. L. K. 227 ; [1928] Argus L. U. 97>~ 
AUS. 


PART III. SECT. 2, SUB-SECT. 2.— D. 

425 vili. .1 — Deft., through his 

agent, offered pltf, 300 tons of hay at 
$22 per ton. Pltf. accepted, & the 
agent wired his principal asking that 
shipment be rushed. Deft, replied 
that he could not confirm the order 
for immediate delivery, but would 
book for dolivory the last of the 


mouth: — Held: a contract valid in 
law was then completed, & deft, 
could not subsequently vary it by 
demanding a deposit of $2 per ton os a 
condition of shipping. — Ballam v. 
Hatfjeld (1922), 56 N. S. R. 608.— 
CAN. 

so. Variation in covering letter to 
offeror's agent.) — T., w'ho was desirous 
of iloating a gold mining co. in England, 
sent, through his broker F., a letter to 
D., a Dublin stockbroker, offering him 
a specified fee in consideration of the 
CO. going to allotment, & D. allo\vlng 
his name to be used as stockbroker, D. 
signed a letter of acceptance, which 
bad also been forwarded to him by 
T., through F., 5? sent the acceptance 
to F. in a covering letter addressed to 
F.. in which D. mentioned that he 
signed the acceptance on the distinct 
understanding that Messrs. H. (an 
English firm of stockbrokers) also 

R 


joined. The co.’s prospectus was 
issued, but Instead of the Messrs. H., 
G. & Co., stockbrokers of equally high 
standing, appeared as the English 
stockbrokers of the intended co. D., 
who was only interested in not being 
associated with what were commonly 
known as mining brokers, imdor no 
objection to the substitution, did not 
withdraw his name, & acted as Dublin 
broker until the co. went to allotment. 
In an action for the fee : — Held : 
(1) the complete contract in T.'s letter 
& D.’s acceptance could not be varied 
by the covering letter addressed to F. 
as T.’s agent ; (2) the covering letter 
was not intended to make the contract 
conditional upon H. being the English 
brokers ; (3) even if such a condition 
were imported into the contract, it 
C/Ould be waived by D., being one for 
hla, benefit solely. — Maconcht v. 
Trowkr, [1894] 2 I. R. 663.— IR. 
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429a. What amounts to—Offer of house & 

** furniture *' — ^Acceptance of house & “ fur- 
niture & fitting as it stands.*’] — Pltf. having 
an option from deft, to purchase a freehold 
house “ with furniture for £4,000,** wrote 
accepting deft.*s offer to sell the house “ with 
the furniture &> fittings as it stands ** : — Held: 
there was a concluded contract between 
pltf. & deft. — Goppin V. Houlder (1920), 90 
L. J. Ch. 488 ; 124 L. T. 145. 

430a. .] — By the arts, of assocn. of the T, 

Co., a private co., any member desiring to 
sell any of his shares must notify the Board 
of the number of shares, the price, & the 
name of the proposed transferee, & the Board 
must offer to the other shareholders the num- 
ber of the shares offered at the price, & if the 
offer is accepted the shares shall be transferred 
to the acceptors. It is provided that “ if the 
shares or any of them are not so accepted the 
holder may sell or transfer them or any of 
them at the same or any liigher price ... to 
third parties approved by the Board.** The 
capital of the T. Co. was £000,000 in 000,000 
shares of £1 each, which shares were held in 
equal parts by the O. Co., & the P. Co. The 
P. Co. gave notice to the Board that they 
were desirous of selling 135,000 of their shares 
to third parties at the price of £2 per share. 
The Board offered the 135,000 shares to the 
O. Co., & the O. Co. desired to exercise their 
option as regards 5,000 shares only at the 
proposed price. The P. Co. contended that the 
whole of the 135,000 shares must be accepted, 
& that the acceptance of 5,000 shares 
was not good : — Held : the proposed ac- 
ceptance was not good & the P. Co. 
entitled to sell the whole 135,000 shares t^> 
third parties ; the offer was of the whole 
135,000 shares at a certain price per share, 
& not of 135,000 separate shares at that 
price ; the price to be paid fur the whole 
number of shiires might w'dl be kiss than that 
payable for a lesser number ; & an offer must 
be accepted according to its terms. — Ocean 
Coal Co., Ltd. v. Powell Duffkyn Steam 
Coal Co., Ltd., [1932] 1 Ch. 654 ; 101 

L. J. Ch. 253 ; 147 L. T. 10 ; 48 T. L. R. 
290. 

437. Add. Annotation : — Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 453. 

448a. .] — Willis v. Baggs & Salt, No. 

418a, ante. 


465. Add. Annotations : — Consd. Schiller w. Peter- 
sen, [1924] 1 Ch. 394; Phipps (Northampton 
& Towcaster Breweries) v. Rogers, [1925] 
1 K. B. 14. 

468. Add. Annotation : — Refd. Brakspear v. Bar- 
ton. [1924] 2 K. B. 88. 

467a. Offer & acceptance by telegram,] — Where 
an offer is made 8c accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party. — Roth (L.) & Co., Ltd. v. Taysen, 
Townsend & Co. & Grant & Grahame 
(1890), 12 T. L. R. 211 ; 1 Com. Cas. 300, 
0. A. 

Annotations : -Refd. Nickoll K'ligrht r. Ashton, Edrldgro, 
[11)00] 2 Q. H. 208 : Tro(lo(?ar Iron & Coal Co. v. Hawthoni 
(1002), 18 T. L. U. 716. 

467b. Acceptance by telegram — Effect of word 
“ writing ** In telegram.] — Uowarth v. 
Forder (1003), 48 Sol. .To. 52. 

476. Add. Annotat ion : — Refd. Re Sandwell Park 
Colliery Co., Field r. The Co., [1929] 1 Ch. 
277. 

478. Add. Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch. 90. 

480. Add. Annotation : — Refd. Edwards v. Porter, 
[1925] A. C. 1. 

481. Add. Annotation : — (/cncraHy^ Refd. Watson 
V. Davies, [1931] 1 Cli. 455, 

487. For “ Question of law— Not question of fact ** 
in the catchwords read “ Whether question of 
law or fact.** 

487a, .] — Wliere a <;onti‘act' is made, not 

in express terms, but is to lx* collected from 
a variety of letters between the parties, it 
is for the jury, not for the ct., to determine, 
with reference to the situation & intention 
of the parties, wheth.M’ a contract has 
actually been completed. — Ricmardh v. Hay- 
ward (1841), 2 Man. 8c G. 574 ; 2 Scott, 
N. R. 670 ; ITrinkwater, 136 ; 10 L. J. 0. P. 
108 ; 133 E. R. 875. 

487b. .] — Cadiuciv v. Terry (1864), 5 

New Rep. 137. 

489. After the cross- re fereiKMis following this case 
insert “ Construction of contracts by corre- 
spondence,] — See Deeds, Vol. XVTL, p. 245, 
Nos. 588-592.” 


PART III. SECT. 2, SUB-SECT. 3.— 
B. (b). 

451 iii. Offer not made by post — 

Acceptance binding only at tune of 
receipt.] — Charlebois v. Baril, [1927] 
3 D. L. R. 762.— CAN. 

sa. At place of posting — Contract 
under Farm Implement Act, R. S. tS., 
1920 (c. 128 ).] — Ellard V. Waterloo 
MAN-UFACTUK i.va Co., [1926] 3 D, L. Ti. 
207 ; [19261 2 W. W. R. 294 ; 20 

Saak. L. R. 601.— CAN. 


PART III, SECT. 2. SUB-SECT. 4. 

471 xll. .1 — Bruce v. Tolton 

(1879), 4 A. R. 144.— CAN. 

471 xili. .1— Whore It la sought 

to establish a contract by correspond- 
ence. the whole of the correspondence 
relating to the matter in question must 
be looked at for the purpose of finding 
out at what stage there was. if at all. a 
complete contract between the parties. 


Whore the cardinal points are definitely 
agreed upon, the mere fact that 
reference has been made Ut a more 
formal agreement, or suhsf diary non- 
ossentlal stipulations, will not prevent 
the ct. from considering the agreement 
arrived at by the lettfirs as concluded. 
— CUKRIMBUOY & Co., LTD. V. CUKET 
(1929), I. L. R. 57 Calc. 170.— IND. 

471 xiv, .] — Clarke v. Pea- 
body Overall Co., [1931] 2 D. L. It. 
832.~CAN. 

479 V. Acceptance by teh^ 

gram — Fresh term inserted in letter of 
confirmatUm .] — Denis v. Western 
Products, Ltd., [19231 3 W. W. K. 
858.— CAN. 

489 iii. Effect of correspondence 

coupled with conduct — Substantial par 
of goods delivered.) — Held: (* contract 
was established whereby pltfs. became 
bound to deliver the remainder of the 
goods. — Hamilton Gear & Machine 
Co. V. Lewis Brothers, I1924J 3 
D. L. R. 367 ; 64 O. L. R. 685.— CAN. 
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PART III. SECT. 2. SUB-SECT. 6. 

490 X. .] — Wliozo a propoHul to 

manufaeturo certain sUkiI rails was 
ac(5ept,ed in writing by the party to 
whom it was sent, such acceptance 
stating that it would be followed by 
a formal oontroc-t, & where It appeared 
that the formal contract was intended 
solely to embody the agree men t already 
arrived at: — Held: in such a case, 
looking to the intentions of the parties, 
the contractual ndations between 
them should be regarded as based 
upon the terms so agreed upon. — 
Dominion Iron & Steel Co. v. R. 
(1920), 67 D. L. R. GOU ; 20 Exch. C. R. 
ks.— CAN. 

490 xi. .1 — HAunTiAND Man- 

charam V. OoviND Luxman Qoehalh 
(1922). L. R. 50 Ind. App. 25.— IND. 

490 xil. .] — Persons who have 

l>een put into possession of land under 
an agreement which contemplates the 
execution of a formal contract do not 



Cases 498— 546b. English and Empiee Digest Supplement. 


492. Add, Annotaiime: — FoUd. Ohillingworth v, 
Esche, [1924] 1 Oh. 97. Consd. Hillaa & Co. 
V, Arcos, Ltd. (1932), 147 L. T. 603 ; May & 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. ; 
Retd. Astor Properties, Ltd. v. Tunbridge 
Wells Equitable Friendly Society, [1936] 
1 AU E. R. 631. 

496. Add, Annotation : — Reid. Chillingworth v, 
Bsche (1923), 129 L. T. 808. 

601a. ** Subject to terms ol contract being 

arranged.”] — Honeyman v, Marryatt, 
No. 410, ante, 

504a. Lease “ to be drawn by counsel.”] — 

Sturgion V. Painter (1608), Noy, 128 ; 74 
E. R. 1092. 

Annotation: — Reid. Qoodtltle d. Estwiok v. Way (1787), 1 
Term Rep. 736. 

611. Add, Annotations : — Folld. Todd v. Jones 
Bros. (1930), 16 Tax Gas. 396. Consd. Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 60 
T. L. R. 644. Refd. Chillingworth v, Esche, 
[1924] 1 Ch. 97 ; Keppel v, Wheeler, [1927] 1 
K. B. 677. 

611a. — .] — During Mar. 1928, there were 

negotiations & detaded correspondence be- 
tween reap. co. & another co. who were pro- 
posing to purchase the business of the reap, co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the 
parties, were generally accepted “ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
&; linally approved of.” On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 reaps, gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 : — 
Held : the correspondence did not constitute a 
contract. — Todd (H.M. Inspector of Taxes) 

V, Jones Bros., Ltd. (1930), 16 Tax Gas. 
396. 

513a. ” The usual public-house contract to 

be entered Into,”] — Lucas v , Hajll, [1899] 

W. N. 92. 

614. Add, Annotation : — Refd. Chillingworth v. 
Bsche (1923), 129 L. T. 808. 

581. Add, Annotation : — Refd. Chillingworth v. 
Bsche, [1923] 1 Ch. 676. 

582. Add. Anrudafion : — Consd. Caney v. Leith, 
[1937] 2 All E. R. 532. 

634. Add, Annotation : — Refd. Chillingworth v» 
Esche (1923). 129 L. T. 808. 


539a. ], — ^Pltf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft, 
signed at the foot this statement : ” I accept 
the above offer subject to contract.” The 
solrs. of both parties approved a draft formal 
contract, but deft, refused to execute it. In 
an action for specific performance : — Held : 
the words ” subject to contract ” did nob 
mean that deft, bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumstances, ” subject to the execu- 
tion by the parties of a formal contract,” & 
therefore the action failed. — ^W ilson v, 
Balfour (1929), 45 T. L. R. 625. 

640. Add, Annotations : — Apld. Chillingworth v, 
Esche, [1924] 1 Ch. 97 ; Lockett v, Norman- 
Wright (1924), 69 Sol. Jo. 125 ; Wilson v, 
Balfour (1929), 45 T. L. R. 625. Refd. Nevile 
Reid V, I. R. Oomrs. (1922), 12 Tax Cas. 545. 

640a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Sargant, L.J.). — Keppel v, Wheeler, 
[1927] 1 K. B. 677 ; 90 L. J. K. B 433 ; 136 
L. T. 203, C. A. 

Annotations : — Apld. Raymond®. Wooten (1931), 47 T. L. R. 
606. Consd. Trollope (Geo.) & Sons v. Martyn Bros., 
[1934] 2 K. B. 436 ; MuSBon v. Moxloy, [1936J 1 All E. R. 
64. 

646. Add, Annotations : — Consd. Chillingworth v, 
Esche, [1924] 1 Ch. 97. Apld. Lockett v, 
Norman-Wright (1924), 69 Sol. Jo. 125; 
WUson V. Balfour (1929), 45 T. L. R. 625. 
FoUd. Todd v, Jones Bros, (1930), 15 Tax 
Cas. 396, Refd. Nevile Reid v, I. R. Comrs. 
(1922), 12 Tax Cas. 545. 

” Subject to suitable agreements being 
arranged between your solicitor & mine.”] — 
The words ” subject to suitable agreements 
being arranged between your solr. & mine ” 
are indistinguishable in their effect from such 
words as ” subject to formal contract,” 
subject to contract,” or ” subject to proper 
contract to be prepared by the vendor’s 
solr.,” & do not import a binding agreement 
between the parties. — L ockett v, Norman- 
Wright, [1925] Ch. 50 ; 94 L. J. Ch. 123 ; 
132 L. T. 632 ; 69 Sol. Jo. 125. 

546b. ” Subject to a proper contract to be 

prepared by the vendor’s solicitors.”] — By 
a document of July 10. 1022. the purchasers 
agreed to purchase certain freehold land & 
a nursery from the vendor ” subject to a 
proper contract to be prepared by the 
vendor’s solrs.” & acknowledged having paid 
£240 ” as deposit & in part payment of the 


become treepoesors (os boinff in breach) 
upon falling to execute a contract when 
required to do so ; if i the agreement, 
upon its true construction, makes the 
execution of a contract a condition 
or term there is no enforceable con- 
tract, cither because the condition Is 
unfulfilled or because the law does not 
recognise a contract to enter into a 
contract. — Cukkimbhoy & Co. v. 
Crkkt (1932X. 60 L. R. Ind. App. 297.— 
IND. 

490 xlii. .J — The mere fact that 

an agreement complet-e in itself pro- 
vides that its terms shall be emboaiod 
in a formal contract does not render the 
execution of the formal contract a 
condition precedent to the enforce- 
ability of the original agreement. — 
British American Timber Co., Ltd. 
V. Elk River Timber Co., Ltd., [1934] 
2 W. W. R. 668.— CAN. 


f i. .] — An option for sale 

read as follows : “ The owners agree 
to give H. the option to purchase the 
lands herein leased at any time within 
the period of lease for 125 per acre, 
12,000 cash & the balance at six per 
cent, interest Sc half crop payments, 
by agreement to be drawn up : — 
Held : the words ** by agreement to be 
drawn up ** had the same ofleot as the 
words “ subject to an agreement to be 
drawn up,*’ Sc, since the agreement was 
to be on the crop-pavment plan, the 
ct. could not supply the details neces- 
sary to complete it. Sc the option did 
not of itself constitute an enforceable 
contract. — Bocaltkr ®. Hazle, [1925] 
4 D. L. R. 948 ; [1925J 3 W. W. R. 
577 ; revsg, 19 Sask. L. R. 417 ; [1925] 
2 W. W. R. 436.— CAN. 

n i. Contract for purchaae of 

timber limite — AU terms agreed upon — 
Provision for formal contract (sfter aur- 

8 


vey.] — Where all the terms of a contract 
tor the purchase of timber limits ore 
agreed upon it coi stltutes a binding 
contract, notwithstanding a provision 
for the execution of a formal contract 
after a preliminary survey Sc cruise of 
the limits. — British Ameri#an Timber 
C o. V. Elk River Timber Co., [1933] 
4 D. L. R. 286.— CAN. 

543 i. Solicitor to approve form 

of contract,] — An option agreement 
provided that in the event of the pur- 
chaser deciding to accept the option 
by entering into an agreement to pur- 
ohase the land, **8ttoh agreement to 
purchase shall be on a form approved 
by the vendor’s solr.” : — Heid; the 
execution of a further contract was not 
neoeseary to the existence of an enforce- 
able oontraot to purchase. — V italy v , 
Bbtan (AltaA [1927] 1 D. L. R. 344 ; 
[19261 8 W. W. R. 785.— CAN. 
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said purchafie-money.” Completion was 
fixed for Nov. The purchasers signed the 
document the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers* solr., execute by the vendor, & 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit : — Held : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chtllingworth V. Esohe, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. R. 
23 ; 68 Sol. Jo. 80, C. A. 

Annotations: — Apld. Lockett v. Norman -Wright, [192.')| 
Oh. 56 ; Wilson v, Balfour (1929), 45 T. L. R. 625. Reid. 
Keppel V. Wheeler, [1927] I K. B. 577 ; May & Butcher, 
Ltd. V. R., [1934] 2 K. B. 17, n. ; Trollope (Geo.) & Sons v. 
Martyn Bros. (1934), 50 T. L. R. 544. 

546c, “ Formal contract to be signed In due 

course.”] — RoNAr.o Frankau Productions, 
Ltd. V. Bell (1927), 65 L. Jo. 33; 164 

L. T. Jo. 504. 

655. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

559. Add. Annotation : — Refd. Berners v. Fleming, 
[1925] Ch. 264. 

663a. .] — Guildford Trust, Ltd. v. Poiil 

& Maritcii (1928), 72 Sol. Jo. 171. 

567. Add. Annotation : — Dlstd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. 

Romance, Ltd. v. Wett-on & Sons, Ltd., [19‘^7] j 
2 K. B. 389. Refd. Howard v. Odl>au-..^ 
Press, Ltd., [1937] 2 All E. R. 509. 

567a. Knowledge of brother’s liability to prosecu- 
tion — No direct threat.] — A guarantee was 
obtained from a family co. under an imijlied 
threat to prosecute a member of the family 


who was alleged to have forged the signature 
of the CO. to a previous guarantee. It was 
known to the receiver of the guarantee that 
it was only given because the father of the 
alleged forger was in such a stiite of health 
that the shock of the prosecution of liis son 
was likely to endanger his life ; — Held : the 
guarantee was obtained by undue influence, 
the guarantors were entitled to repudiate it. 
— Mutual Finance, Ltd. v. Wktton & 
Sons. Ltd., [1937] 2 K. B. 389; [1937] 2 
All E. R. 657; 106 L. J. K. B. 778; 157 
L. T. 630 ; 53 T. L. R. 731 ; 81 8ol. Jo. 570. 

568. Add. Annotations : — Consd. Hardie & Lane v. 
Chilton, [1930] 2 K. B. 306. Refd. Thorne 
V. Motor Trade Assocn., [1937] 3 All E. R. 
157. 

569. Add. Annotation : — As to (1) Consd. With v. 
O’Flanagan, [1936] Ch. 676. 

570. Add. Annotation : — Refd. Mutual Finance, 
Ltd. i;. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

572. Add. Annotation : — Refd. Mutual h^inanco, 
Ltd. V. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

573. Add. Annotation : — Consd. Mutual J<"inanco, 
Ltd. V. Wetton Sc Sons. Ltd., [1937] 2 K. B. 
389. 

576. Add. Annotation : — Refd. Brocklebank a. B., 
[1924] 1 K. B. 647. 

581. Add. Annotation : — Dlstd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 300. 

687. Add. Annotation : — Refd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 

588. Add. Annotation : — Refd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 306. 

502. Add. Amiolation :■ — As to (2) Consd. lIusHcin 
(otherwise Blitz) v. Hussein, [1938J P. 159. 

596. Add. Annotation : — Refd. Do Pret-Rooso v. 
Pret-Roose (1934), 78 SoJ. Jo. 914. 


PART III. SECT. 3, SUB-SECT. 1. 

556 xiv. .] — CJoLK V. Sumner 

(1900), 30 S. O. R. 379.~CAN. 

665 XV. .j — G raham v. Graham 

(Man.) (1914), 27 W. L. R. 203 ; 16 
D. L. R. 485 .— can. 

656 xvi. .1 — Where a person 

sooka in obtaining another’s signature 
to a printed form to impose an obliga- 
tion to ‘pay for a service which for many 
years had been furnished gratuitously, 
notice of the terms & conditions on 
which the latter is asked to sign the 
document should be given in no un- 
certain language 8c in no unoertain way ; 
if the document is so printed & 
arranged that when read it gives the 
signer thereof the Impression that he 
is merely supplying information when 
as a matter of fact it contains an 
obligation to pay money, & the 
Bignaturo is induood by that impres- 
sion, the ot. will not enforce the 
obligation. — International Trans- 
portation Co. V. Winnipeg Storage, 
Ltd.. [19311 2 W. W. R. 664.— CAN. 

of. Bvrdenof proof .} — Itis never 

neoessary to prove In the first instance 
that either party to a contract under- 
stood the legal efteot of a term thereof ; 
if a party seeks to escape the liability 
imposed by a term of the contract, he 
must adduce evidence to establish 

g rounds of excuse. — Thoreson v. 

lairmobe School District Board 
op Trustkeb. (19271 1 D. L. R 1178 ; 
[19271 1 W. W. R. 449 ; 22 Alta. L. R. 
416.— CAN. 

p I. Faiivre to read over 


whole cordract .] — Whore a purchaser of 
a largo farm imploinoni does not r<3ad 
Engl bill. Farm Implement Act, II. H. S., 
1920 (c. 128), 8. 18. is not complied 
with unlosH the whole contract is road 
over & explained to him in ids own 
language, oven though he understands 
some English &, after the whole con- 
tract has been read to him In English, 
those portions of It which he says ho 
dooR not understand In English aro 
read over & explained to him in his 
language, 8c lie says ho understands 
it all. — Advance Rumkly Threhhkh 
C o. V. Yorga, [19261 3 D. L. R. 517 ; 
[1926] S. C. R. 397.— CAN. 

p U. No reytueat for reading 

over or explanation.] — If a person who 
cannot read a document signs it with- 
out requesting to have It read or 
explained to him & it Is not read or 
explained he is bound by It, where, at 
least, there is no evidence that the 
other party know that the illiterate 
party was signing under a misunder- 
standing of its effect. — Canadian 
Bank op Commerce v. Dbmbeok 
(Saak.). [1929] 4 D. L. R. 220 ; 2 
W. W. R. 686.— CAN. 

p ill. Burden of proof .] — 

Where a contract was drawn un by 
a magistrate, who was funployed for 
that purpose, &, after being reduced 
to writing, it wew read over to deft., 
who signed by his mark : — Held : the 
burden was upon deft, of establishing 
that the document was not his agree- 
ment. — K eddy v. Daurey (1913), 47 
N. S. R. 229 ; 12 D. L. R. 021 ; 13 
E. L. R. 10S.-OAN. 
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piv. .] — Millar V. Kllard, 

[1927J 2 D. L. R. 102.— CAN. 

p V. Party intoxicated.] — 

Schofield v. Tummonds (1858), 6 
Gr. 568.— CAN. 

664 1. Contract of sale silent as to 

time <S7 mode of ’payment.] — Deftw. have 
ing ratified by tolegraia a contract made 
by their agentn, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the tomis of the 
bought note os to the time of delivery. 
Defts.' letter of repudiation to their 
agents attempted to impoHO terms eh 
to the time for payment as a condition 
of aooepLing the alleged variation : — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
— Cami'Bkll V. Mahler (1919), 43 
O. L. R. 395 ; 14 O. W. N. 348 ; affd., 
16 O. W. N. 339.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— 
A. (b). 

b I. .] — An agreement to pay a 

debt made by a debtor while under 
arrest on a capias previously Issiiod for 
said debt, will not be cancelled for 
duress when the arrest was not illegal 
8c the bare fact of the arrest was the 
only evidence of duress. — Thompson v. 
Schneider, [1929] 1 D. L. R. 989 ; 
60 N. S. R. 329.— CAN. 

PART III. SECT. 8, SUB-SECT. 2.— 
0. (a). 

599 1. Contract voidable.] — An agree, 
ment In writing by a wife to the provi 
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611. Add. Annotations : — Apld* Re Lloyds Baak:, 
Bomze v. Bomze (1930), 47 T. L. R. 38. 
Consd. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. Refd. Shears v. Jones (1922), 
128 L. T. 218. 

613. Add. Annotations : — As to (3) Apld. Inche 
Noriah v. Shaik Allie Bin Omar, [1929] A. 0. 
127. Generally^ Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

614. After this case add “ See^ alsOy Fraudulent 
& Voidable Conveyances, No. 834a.** 

616. Add. Annotation : — Refd. T^ancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

620. Add. Annotation: — As to (2) Consd. Lan- 
cashire Ijoans, Ltd. v. Black, [1934] 1 K. B. 
380. 

622. Add. Annotation: — As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

628. Add. Annotation: — As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 

630. Add. Annotations : — Consd. Inche Noriah 
V . Shaik Allie Bin Ornar, [1929] A. 0. 127 ; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
> K. B. 380. 

633a. Daughter married.] — 

There is no rule of law that the marriage of 
a dau^iter, coupled with 1 er departure from 
the parental home, necessarily puts an end 
to the domination of her parents. Whether 
or not the parental dominion has completely 
ceased is a question of fact depending on the 
particular circumstances of each case. 

A daughter married at the age of eighteen 
& thereupon left her parental home & lived 
with her husband, IT or mother was very 
extravagant frequently borrowed money 
from moneylenders. When the daughter 
came of ago she, at her mother’s request, 
raised £2,000 on her reversionary interest 
under her grandfather’s will in order to 
pay off her mother’s debts to moneylenders. 
The mother continued to borrow money from 
moneylenders, & a year later the mother 
asked the daughter to sign a document so 
that she (the mother) might be able to borrow 
some more money. The mother & daughter 
signed a joint & several promissory note for 
£775 at 85 per cent, interest. Of the £775 
£200 was a fresh loan to the mother & £576 
was acknowledged by the mother & daughter 
to be then due & owing to the moneylenders. 
In reality £410 was money which liad actually 
been advanced to the mother, £90 was for 
interest, & £75 supposed interest or bonus 
because the loans were renewed before they 


were due. The daughter also gave a second 
charge on her vested interest in remainder 
without which the moneylenders would not 
lend the money. The daughter, who did not 
understand the transaction, signed the docu- 
ment at the request of her mother. The 
only advice which the daughter received was 
that of a solr. who also acted for the mother 
& the moneylenders, & who prepared the 
documents. In an action by the money- 
lenders on the promissory note against both 
the mother & daughter the judge held that 
the daughter was emancipated by reason 
of her marriage <fe was not under the influence 
of her mother, but he held the transaction 
was harsh & unconscionable & re-opened all 
the transactions & gave judgment against 
both mother & daughter for the sums actually 
lent with interest at a reduced rate. On 
appeal by the daughter : — Held : the 
daughter was under the influence of her 
mother when she entered into the transaction 
in question, & also that she had no inde- 
pendent advice, & that as the moneylenders 
had notice of the facts which constituted 
undue influence on the part of the mother 
they were in no better position than the 
mother, & therefore the transaction must be 
set aside so far as the daughter was con- 
cerned. — Lancashire Loans, Ltd. v. Black, 
[1934] 1 K. B. 380 ; 103 L. J. K. B. 129 ; 
160 L. T. 304, C. A. 

636. Add. Annotation : — Consd. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 

650. Add. Annotation : — Consd. Inche Noriah v. 
Shaik AUie Bin Omar, [1929] A. C. 127. 

662. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

663. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

664. Add. Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bonze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

664a. General rule.] — An agreement of May 6, 
1929, between B. & L., who were betrothed, 
provided that L. should deposit at a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, & to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement had been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums were withdrawn 


BioiiRof her husband 'h will in lieu of the 
statutory provisious : — HeM : to have 
boon obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Act, 1920, s. 21. 
— Re BunSAW’s Estate, [19241 3 
W. W. R. 807.— CAN. 


690 il. .1 — Burris v. Rhind 

(1899), 29 S. O. R. 498.— CAN. 


PART in. SECT. 3, SUB-SECT. 3.- 
A. (a). 

011 vi a. .] — Raoitunath Pra- 
sad «. Sarju Prasad (1923), L. R. 
61 lud. App. 101.— IND. 

r i. .] — Whore by reason of 

tbo confidential relationship extstinji 
between pltf. & deft. & the Influence 


he was able to exert over her by 
asserting: knowlcdgre of matters which 
he ailegred could be used to her 
pr^udlce, which at the trial he admitted 
had no existence, he was enabled to 
procure from pltf. an excessive amount 
for services performed, which was paid 
by her even after she had obtained 
independent advice, pltf. was held 
entitled to recover the same back, less 
a reasonable amount for the services 
performed. — D isher v. Olarius (1894). 
25 O. R. 493.— CAN. 

r H. .) — Re WmrE, Krrston v. 

Tank (1876), 24 Or, 224.— CAN. 

PART m. SECT. 8, SUB-SECT. 8.— 
A. (b) i. 

a I. .1 — An aged woman aaked 

10 


her son to inqiflre Into the state of her 
property. By his report thereon she 
was induced to make a transfer of the 
property to him & a daughter Held ; 
the mother was clearly capable of fuUy 
understanding what she was doing, 
& there was no undue influence or 
misrepresentation, & proof of Inde- 
pendent advice was imneoessa^ to 
support the deed. — W eir e. Weir 
(B. O.), [19201 3 W. W. R. 725.— CAN. 


PART III. SECT. 8. SUB-SECT. 3.— 
A. (b) Ul. 

ae. DonaHo nwrHs cavaa to ptxrieih 
priest — Valid .] — Bohan r. Walker 
(N. B.). [19281 4 D. L. R. 630-— CAN. 
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before the marriage, which took place on 
June 16. On May 15 B. & L. withdrew 
£1,000, with which the practice was boujjht, 
& on June 6 they withdrew £2,350. They 
also withdrew other sums at later dates. 
B. had the money, & L.* signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the parties separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on the ^ound 
that L. was induced by B.’s undue influence 
to sign the documents authorising the with- 
drawals : — Held : the agreement must stand, 
but the doctrine of Huguenin v. Baseley^ 
No. 611, applies to the relation between 
ersons engaged to be married ; it had not 
een established that the sum of £2,000, 
part of the £2,36(>, withdrawn from the joint 
account, was a pr oper gift to deft. ; & pltfs. 
were entitled to judgment for £1,000, half 
of the £2,000. — Re Lloyds Bank, Ltd., 
Bomze & Lederman V, Bomze, [1931] 1 Oh. 
289 ; 100 L. J. Ch. 45 ; 144 L. T. 276 ; 47 
T. L. R. 38. 

671. Add, Annotation : — Refd. Mitchell v. Alex- 
ander (1935), 79 Sol. Jo. 381. 

698. Add, Annotation : — Refd. With v. O’Flanagan, 
[1936] Ch. 575. 

After this case add “ See, also, FRATTDrjLENT 
& Voidable Conveyances, No. 834a. ’ 

717. Add, Annotations : — Consd. Inche Noriuh 
V, Shaik Allie Bin Omar, [1929] A. C. 127 ; 
Lancashire Loans, Ltd. v. Black, [1931] 1 
K. B. 380. 

739. Add, Anyiotations : — Consd. Pontypridd Grdns. 
r. Drew (1926), 90 J. P. 169. Refd. Doyle v. 
White City Stadium, Ltd., [1935] 1 K. B. 110. 


741. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

743a. Outdoor relief afforded to pauper.] 

— Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214 ; 95 
L. J. K. B. 1030 ; 130 L. T. 83 ; 90 J. P. 
169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 24 
L. G. R. 405, C. A. 

See, further. Poor Law. 

745. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 652. 

747. Add. Annotation : — Refd. Brandt v, Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

748. Add. Annotation : — Refd. Rederiakt. Trans- 
atlantic V. Compagnie Frangaise des Phos- 
phates do rOceanie (1926), 136 L. T. 619. 

750. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 737. 

755a. .] — Covenant for 2s. for copying every 

quire of paper. Breach that he copied four 
quires & three sheets, for which 8s. 3d. was 
due. And that there could be no opportion- 
ment, for the covenant was to allow him 2s. 
a quire, but not pro rata. If ho had averred 
3d. to be the usual fees for copying three 
sheets ho might have liolped himself. — 
Needler V. Guest (1647), Aleyn, 9 ; Sty. 
12 ; 82 E. R. 886. 

759. Add. Annolations : — Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 135 ; Cshelby v. Feder- 
ated European Bank, Lt4., [1932] 1 K. B. 
423 ; A.-G. of Trinidad ’'I'oba.go v. Gordon 
Grant & Co., [1935J A. C. 532. 

763. Add. Annotation : — Generally, Refd. Meyrick 
V. Dyson (1925), 41 T. L. U. 368. 

766. Add. Annotation : — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


PART III. SECT. 3. SUB-SECT. 3.-^B. 

696 i. Onus on party allrginQ-^XJnless 
transaction prirnd facie uru'onscionable. 1 
— Ragiiunato Prasad v. Sarju 
Prasad (1923), L. 11. 51 Ind. App. 101. 

~IND. 

PART III. SECT. 3. SUB-SECT. 3.— 
C. (a). 

715 i. Principles on which relief 
granted.] — Underwood v. Cox (1912), 
21 O. W. R. 757 ; 3 O. W. N. 1112 ; 
20 O. L. R. 303.— CAN. 

722 i. Transaction voidable.] — Colp 
V. Hunter (1911), 1 W. W. R. 314. — 
CAN. 

722 ii. .) — Erwin v. Snelorove 

Ont.), [1S27] 4 D. L. R. 1028.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

741 xli. .1 — Kilbobn V. 

Forester (1831), 1 Dra. 344. — CAN. 

741 xiii. .1— Pltf. having 

entered Into a contract for the supply 
of horses’ food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract : — Held : an Officer Com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General In Council under Government 
of India Act. 1915- s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was tdfra vires Sc could not be 


enforced against the latter. II o woven, 
under Indian Contriict Act, s. 70, 
pltf., having lawfully supplied foods 
for the horses belonging to the Secre- 
tary of State, not Intondlug to do so 
gratuitously & the latter having 
enjoyed the benefit thereof, was 
entitled to compensation. 

Sect. 70 of the Contract Act, although 
founded on English law, must bo 
iuterpreted according to its clear & 
explicit terms & not in referencje to the 
T)rovislons of English law relating to 
the matter. The 8e<-t. is much wider 
than the English law Sc goes beyond It. 
—Secretary op State v. Sarin Sc Co. 
(1929), I. L. 11. 11 Lab. 375.— IND. 

744 I. From drcwnistances .] — 

Rice v. Burcichakdt (1925), 36 

R. C. R. 161.— can. 

744 U. .]— Northern Ry, 

Oo. V. Lister (1867), 27 U. C. R. 57.— 
CAN. 

747 ii. . 1 — Held : an agroe- 

ment by a co. to repurchase shares was 
established, as the conduct of the co. 
was quite Inconsistent with any other 
reason than that It intended & agreed 
to repurchascj the shares. — (C larke c. 
Langs & Roddis, Ltd. (1926), 37 
B. C. R. 77 — CAN. 


PART in. SECT. 4, SUB-SECT. 2.— C. 

u 1. Contract to dig well .] — 

When a party contracts to bore a well, 
with a proviso that ho is to bo paid a 

11 


proportion of the price if it Is a dry 
hole, there ir an Implied promine to go 
tho distance iiis machliujry will bore, 
& if Ixjcause of a rock he does not go 
that distanco it is not a “ dry hole,” Sc 
he is not entiMe<i to payment. — 
Winkler & Martin v. Hutj on, [19201 
2 W. W. R. 982 ; 13 Bask. L. R. 335.— 
CAN. 

u ii. .] — Where a hole is 

caving In & rcnderbig it dangerous 
for him to work, & a well -digger 
abandons the work without having 
obtained water Sc without having gone 
to tho full depth of his machine, he 
is uot entitled to payment for the 
work already performod. A well-digger 
knows, &ruustbeheld to have assumed, 
these risks when he has not in bis 
contuvet protected hliiiself against 
such oontingencies. — S avidan v. Lap- 
LAN-ns, [19241 3 D. L. R. 1089 ; 2 

W. W. R. 1222.-— CAN. 

u lii. Contract for removal of 

night soil —Special provisions as to 
cleansing.] — liehl : the contract was 
one entire contract Sc every provision 
In it for strict cleanliness Sc disinfection 
was of the very esseno^j Sc nature of tho 
contract. — Hunter v. Weht Maitland 
Municipal Council (1923), 23 S. R. 
N. a. W. 420.— AUS. 

763 i. Failure of ylaintiff to perform 
whole eontraet.l — Tlia contract .of an 
undertaker Is an entire one to conduct 
tho funeral in a reverend manncp, & 
therefore where the bottom of tho 

2i* 
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769, Add. Annotation : — Reid. Franco-British 

Ship Store Oo. v, Oompagnie des Chargeurs 
Prancaise (1926), 42 T. L, R. 735. 

772. Add. AnnotcUion Reid. Monnickendam v. 

Leanse (1923), 39 T. L. B. 446. 

776. Add. Annotation : — Reid. Newman v. Slade, 
[1920] 2 K. B. 328. 

798. Add. Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

801. Add. Annotation : — Reid. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Oh. 210. 
803. Add. Annotations: — As to (1) Reid. Lewis v. 
Cammell, Laird & Co. (1929), 22 B. W. C. C, 
410 ; Smith v. Union Castle S.8. Co. (1931), 
24 B. W. C. C. 71 ; Re Gregory, Exp. Norton, 
[1935] Ch. 66. 

810. Add. Annotations : — As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. Reid. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142 ; 
ArifI V. Kai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

819. Add. Annotations: —As to{l) Reid. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1926] Ch. 769 ; Beattie v. 
Beattie, Ltd., [1938] 3 All K. R. 214. 

824a. Termination within a year.]-— Vernon 

r. Findlay, [1938] 4 AU F. R. 311; 65 

T. L. R. 77. 


887a. Goodwill & stock-in-trade Included — 

Entire.] — Def^. orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interest in the premises, but 
he failed to carry out Ms agreement. In an 
action for damages deft, pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1926 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession : — 
Held : that part of the contract which related 
to the goodwM, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed. — Hawkes- 
WORTH V. Turner (1930), 40 T. L. R. 389. 


887b. Contract to construct road over land — 

Divisible.] — An estate co., by their agent, 
orally promised an intending purchaser of 


oasket falls out during the funeral 
the undertaker can recover nothing tor 
goods Bold & delivered. — S chaffer 
(M.), Ltd. v. Vickers, [1934] 4 D. L. It. 
648~-CAN. 

763 ii. Otrma*t() fire ,] — Where a 

contractor is unable to complete his 
contract for supply of pulpwood owing 
to lire he cannot recover for the 
d<iHtroyed wood <jn a quantum meruit 
where he has elected to sue on tlie 
contract. — G agnon v. Coulombk, 
11938J 2 J). L. 11. 162,-— CAN. 

PART III. SECT. 4. SUB-SEOT. 2.— D, 

0 i. .] — Anderson v. McIntyre, 

[1925] 3 D. L. K. 948.~CAN. 

0 ii. Aoreement to live on <St work 

farm in consideration of father promwing 
to devise farm.] — Held: the father 
having prevented the son from per- 
forming the work oontraoted for & 
dlBOhargecl him from eervloe, the eon 
was entitleii to recover on a quantum 
meruit tor the work done by him & 
money & materials furnished. — K en- 
ton V. Kenton (1925), 52 N. B. K. 
356.-~CAN. 

PART HI. SECT. 5, SUB-SECT. 2. 

h i. Agreement to accept land in 

satisfaction of debt.] — Held : binding, 
though not In writing. — Fleming v, 
Duncan (1870), 17 Gr. 76.--CAN. 

h ii. Agreement to share com- 

mission.] — Held : Alberta Statutes, 
1906 (c. 27), not applicable. — H eaton 

V. Flater (i914), 27 W. L. R. 98 ; 16 
D. L. K. 78 ; 8 Alta. L. K. 21.— CAN. 

h iii. 8. P. Karrar v. Schubert 
(1914), 29 W. L. R. 540 ; 7 W. W. It. 
189 ; 8 Alta. h. R. 21 ; 19 D. L. K. 
804.— CAN. 

PART IV. SECT. 1. SUB-SECT. B.— A. 

770 i. Partnership agreement,] — A 
oontraot for a partnerahlp to last longer 
than a year 1b vrltiiln Stat. Frauds. — 
Hoffman v. Cohen (Mon.) (1914), 27 

W. L. R. 127.— CAN. 

■p. Agreement to be wr formed before 
fixed date — Fixed aaie more than 
one year from agreement — Effect of 
renewals.] — In 1921 deft, promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 


from time to time up to May, 1922 : — 
Held : the oontraot was one to be 
performed within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was unnecessary. — (jyr v. 
Dufault (1923), 55 O. L. R. 90.— 
CAN. 

gq. Whether statute bar to action 

for dissolution of partnership .] — Wong 
V. Hou, [1928] 1 W. W. R. 480 ; 39 
B. C. R. 425.— CAN. 


PART IV. SECT. 1. SUB-SECT. B.— 
B. (a). 

793 ii. AgreemetU for maintenance of 
parent — For indefinite period. ] — Masters 
& Servants Act, R. S. 8., 1920, s. 2, 
provides that a oontraot of personal 
service for a period of more than one 
year shall be signed by the contraottng 
parties ; &, since a contract of hire of 
personal servioes during a lifetime is 
one which primt ^acie is not to be per- 
formed within a year, a oontraot by 
which a father & mother agreed in 
consideration of maintenanoe to work 
for their cbildron as long as the parents 
she old live & their health continue, 
but which was not signed by the father 
w€w void & no answer to the father's 
claim to financial support as a ** de- 
pendent ’* under Parents Maintenanoe 
Aot. — Ste. Marie v. Stk. Marie 
(Sask.), [19291 4 D. L. R. 1076 ; 1 
W. W. R. 890.— CAN. 


St. Agreement for partnership — 
For indefinite perwd.] — A written oon- 
traot, which provides for the con- 
tinuimoe of a partnership from its date 
until dissolved by. mutual consent, 
unless previously determined by a 
specified notice, is not an agreement 
that is not to be performed wltblu the 
space of one year from the making 
within Instruments Act, 1916, s. 228. — 
Gibb v. Sell, [1922] V. L. R. 661 ; 28 
Argus L. K. 305 ; 44 A. L. T. 1.— AUS. 

sv. Agreement not to practise medicine 
— No tinu mentioned.}-— h oontraot by 
which a party thereto agrees that he 
will not do a certain thing but which 
does not mention any time & under 
which the time is uncertain Is not 
within sect. 4 of Stat. Frauds. A oon- 
traot not to practise medicine in a 
certain Locality, without more, leaves 
the time unoeilain, because death may 
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occur within the year. — Macintosh v 
Hotham, [1933] 2 W. W. R. 383.— 

CAN. 

sz. Agrmmnt to take milk .] — A 
verbal agreement between a dairy 
CO. & the owner of cows to take their 
milk is not void under Stat. Frauds, for 
the cows may die or be sold before the 
year has oxpirtJd, or may have no milk. 
— SuAvpn V. Hamilton Co-operative 
Creameries, Ltd., [1937] 1 D. L. R. 
489.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6,— C. 

806 ii. S. P. Dickson v. Jacques 
(1871), 31 U. C. R, 141.— CAN. 

812 i. To commence on following 

day.] — A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract 
is made, is not a ooniraot not to be 
performed within a year within Stat, 
Frauds, s. 4. — Beller v. Klotz 
(Sask.), [19171 1 W. W. R. 686.— CAN, 

820 ii. .] — A contract for 

service, under which deft, is to receive 
“ $700 a year, to bo increased per year 
until it reaches $1,000," is a contract 
not to bo performed within a year 
within Stat. Frauds. — Fairgrikve v. 
O'MULLIN (1896), 40 N. 8. R. 215.— 
CAN. 

823 ii. Share-milking agree- 

ment — Commencement d: termination 
not stated. ] — Held : the contract was 
one for servioes not to be performed 
within one year from the making 
thereof, & therefore came within the 
statute. — Hall v. Goldstone, [19231 
N. Z. L. R. 916.— N.Z. ^ 

PART IV. SECT. 1, SUB-SECT. 7. 

882 i. Agreement for sale of land — 
Part of contract in altemaiive — Divi- 
sible.] — Although one part ol a con- 
tract for the sale and purchase of land 
may not be binding under Stat. 
Frauds, another .part of it, if in the 
alternative & distinct Irom the agree- 
ment to purchase (e.g. that either pitfty 
will pay to the other a named sum if 
he does not fulfil his agreement to sell 
or purchase), may, on his refusal to 
do so, be enforoed against the party 
refusing. — Mercier v. Campbell 
(1907), 14 O. L. K. 639.— CAN. 
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a building plot that a road, marked on a 
plan shown to him & giving access to the 
plot, would be constructed by them & be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the plot was duly conveyed to him. The 
CO. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming darnages for 
breach of contract : — Held : a promise to 
const|?uct a road, apart from any conveyance 
of the land over which it was intended to run, 
was not a “ contract for the sale or other 
disposition of land or any interest in land,’’ 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1). — 
Jameson v. Kinmell Bay Land Co., Ltd. 
(1031), 47 T. L. R. 693, C. A. 

Annotation : — ^Refd. Hodgos v. Jones, [1935] Ch. 657. 

840. Add, Annotations : — Consd. Jacobs v, Batavia 
& General Plantations Trust, [1924] 1 Oh. 
287. Refd. Michael v, PhUlips (1923), 130 
L. T. 142. 

841. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. FoUd. Jameson v. Kinmell Bay Land 
Co. (1931), 47 T. L. R. 693. Refd. Michael 
V. Phillips (1923), 130 L. T. 142 ; Bodges v, 
Jones, [1936] Ch. 657. 

844. Add, Annotations : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142 ; Hawkesworth v. Turner 
(1030), 40 T. L. R. 389. 

846. Annotations: — For “Refd. Heilbut, Symons 
V. Buckleton, [1913] A. C. 30,” read ‘Dbtd 
Heilbut, Symons v, Buckleton, [1913] A. 0. 
30.” 

Add, Annotations : — Consd. Jameson v, Kin- 
meU Bay Land Co, (1931), 47 T. L. R. 410 ; 
Miller v. Cannon Hill Estates, Ltd., [1931] 
2 K. B. 113. Refd. Collins v. Hopkins, [1923] 
2 K. B. 617. 

845a. Parol warranty to let for certain pur- 

poses.] — Pltf., in an action for damages for 
breach of warranty in connection with the 
letti^ to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, &> such consent 
was never In fact obtained. Pltf. took pos- 
session imder the agreement & expended con- i 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation : — Held : pltf. 
had failed to establish the alleged parol 
agreement, So even if the evidence had 
ertablished that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 


answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract So could not control, vary, or 
add to the terms of the written contract. — 
Crawpobd V, White City Rink (Newcastle- 
on-Tynb), Ltd. (1913), 29 T. L. R. 818 ; 67 
Sol. Jo. 367 ; 77 J. P. Jo. 111. 

Implied warranties.] — See, generally^ Land- 
lord So Tenant, Vol. XXXI., pp. 176-181. 

869. Add, Annotation : — Apld. Parr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

859a. What amounts to — Reconstitution of 

action.] — Defts. on Jan. 9, 1924, agi*eed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., So duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque So throe bills 
in respect of the indebtedness of the old 
firm. So that defts. should supply to the new 
CO. the goods sold under the contract of 
Jan. 9, accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque So three bills, but defts. 
did not deliver the gf>od8 under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for broach of the contract of 
Jan. 9. To that action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque So 
three drafts. So that defts. would supply to 
the new co. instead of to the old firm the goods 
i sold under the contract of Jan. 9, So accept 
that CO. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out So the new co. substituted 
as pltfs.. So the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence So relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
which wets signed by counsel coi^titutod a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties So the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Litcas v. Dixon ^ 
No. 859, ante, — Parr, Smith So Go, v, 
Messers, Ltd., [1928] 1 K. B. 397 ; 97 
I.. J. K. B. 126 ; 138 L. T. 164 ; 44 T. L. R. 
48 ; 72 Sol. Jo. 14 ; 33 Com. Oas. 101. 

862. Add. Annotatum : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

888. Add. Annotation : — As to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 

892. Add, Annotations : — Dlstd. McDonald v, Nash, 
[1924] A. C. 626. Consd. McCall Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R. 460. 


888 1. Promise to pay dd)t of another 
— 8%g>8egueni credit given to guaremtor 
as principal debtor — Not entire. J — 
Held .- as to goods snpplied before the 
alleged promise, the promise was one 
to answer for the dent of another So 
under Stat. Frauds was unenforceable 


because of the absence of a memo- 
randum In writing to support It ; but 
as to goods supplied subsequently, 
although the account was continued 
In the buyer*s name. It was established 
that the surety beoame the prin- 
cipal debtor So the goods were sup- 
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plied on his account, So no memo- 
randum In writing was required to 
enforce the claim. — Bateman So Mat- 
thews V. Spbnobb, [1923] 4 D. L. R. 
170; 16 Sask. L. R. 474 ; [1923] 1 
W. iv. R. 1281.— CAN. 
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893* Add. AnnotaUona : — Consd. National Sales 
Corpn. V, Bernardi, Bemardi v. National 
Sales Oorpn., [1931] 2 K. B. 188. Dbtd. 
McCall Bros., Ltd. v. Hargreaves (1932), 48 
T. L. R. 460. Refd. McDonald v. Nash, 
[1924] A. 0. 626. 

898a. .]— Bills of exchange drawn by 

pltfs. to their own order, on & accepted by 
W. 8. & Co., a CO. of which deft, was a 
director, were indorsed by deft, in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft, indorsing the bills with the 
intention of making liimself liable to pltfs. in 
case of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pltfs. sued 
deft, as indorser : — Held : although the 
verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills. — McCall Bros., Ltd. v. 
Hargreaves, [1032] 2 K. B. 423 ; 101 L. J. 
K. B. 733 ; 147 L. T. 267 ; 48 T. L. R. 460 ; 
76 Sol. Jo. 433. 

900. Add. Annotation: — Consd. Farr, Smith v 
. Messers (1927), 44 T. L. R. 48. 

900a. .1— Farr, Smith & Co. v. Messers, 

. Ltd., No. 869a, ante. 

900b. Contract rectified by co iit — On ground ot 
mistake.] — Where owing to a mistake com- 
mon to Doth parties to a contract in writing 
it does not express the tine bargain between 
the parlies, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds. — U.S.A. v. Motor 
Trucks, Ltd., [1924] A. C. 196 ; 93 L. .T. 
P. C. 46 130 L. T. 129 ; 39 T. L. R. 723, P. C. 

914. Add. Annolation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


923a. Agreement to remain in force so long as 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another a^eement between a third 
CO. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
the two agreements were sufficiently con- 
nected to enable the second bo bo read with 
the first, <fc Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Franco- 
British Ship Store Co., Ltd. v. Compagnie 
DES Chargeurs Prancaise (1926), 42 T. L. R. 
736. 

924. Add. Annotation : — Refd. Franco -British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1920), 42 T. L. R. 735. 

930. Add. Annotation: — Refd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

933. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

954. Add. Ayinotation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

956. Add. Annotation: — Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 

980. Add. Annotation : — Consd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

983. Add. Annotation : — As to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 

995. Add. Annotation : — Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

999. Add. Annotations : — As to (2) Apld. Chilling- 
worth r. Esche, [1923] 1 Ch. 576. Folld. 


PART IV, SECT. 2, SUB-SECT, 3.— A. 

900a i. Contract rectified by covrt.] 
— As against a dcfenoo of Htat. Erauds, 
tho ct. has no power to reform a 
writing & then d(?croe specitto per- 
formance of it as reformed. — S wkitzeb 
V. GltANOKR (11)23), 54 O. L. R. 70,— 
CAN. 

sa. Order in Council.] — Held: an 
Order in Council ought to be regarded 
as a euffloJent expression in writing of 
an agrt^omeut to pay on the part of 
the Crown. — Lamaukk & Co. v. R., 
[1923 J Kxch. C. R. 174.— CAN. 

PART IV. SECT, 2, SUB-SECT. 3.— B. 

sb. Contract not absolutely recog- 
nised — Alleged variation of terms .] — 
Doft.’B agents in A., on Oct. 14, 1914, 
telegraphed to deft, in business in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on oi>oiilng 
of navigation. On Got. 16, deft, 
answered accepting. On that day the 
ogenta sent deft, a bought note, 
stating the terms of contract as In the 
telegram, with additions. On Oct. 20, 
deft, wrote to the agents : “ I will 
return contract, as I find you have 
worded contract ' opening of naviga- 
tion 1915.* I will not accept contract 
on those terms unless they will pay 
for the goods when packed *’ : — : 
if the terms of the contract had not 
sufficiently appeared by the telegrams 


& the bought note, the letter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, 
although it contained a repudiation 
of the contract. — Campbell v. M abler 
(1919), 43 O. L. R. 395 ; 14 O. W. N. 
348 ; affd., 15 O. W. N. 339.— CAN. 

PART IV. SECT. 2. SUB-SECT. 3.— 
C. (a). 

923 i. Letter referring to previous 
corresjmndence — Contract constructively 
assented to therein.] — Vendor's solr. 
wrote to purchaser’s 8oIr. : R. informs 
me that he has agreed with R. for the 
sole to him of his holding In fee- 
simple for £10,000. Under these 
clroumstaucos we think it would be 
possible to reasonably limit the title.” 
The next day purchaser's eoR., in 
acknowledging the letter, stated : 
” The simple agreement arrived at 
herein appears In the first part of your 
letter. Si 1 suggest that we can dispense 
with any further agreement ’* : — 
Hetd : the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frands, although the 
writer had no Intention to sign one. — 
Cloncurry (Lord) v. Laffab, [1924] 
1 I. R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 8.-- 
C. (b). 

1 1. From purchaser to partner — 

Stating terms of purchase, f—ln an 
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action against D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ” I absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms ” : — Held : parol evidence was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they wore the only terms & 
were those referred to In the telegram, 
& the two constituted a sufficient 
uiomorandum within Stat. Frauds. — 
Doran v. McKinnon (1916), 53 S. C. R. 
609.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.- 
A. (a). 

971 i. General rule.] — A vrriting is 
not sufficient to make a contract of 
purchase of land comply with Stat. 
Frauds nnloss the parties to the con- 
tract are specified in the writing, 
either nominally or by description or 
reference, & In such a manner that 
there can bo no fair or reasonable 
dispute aa to their identity. A letter 
signed by a purohaiser, addressed to 
persons who are the vendor’s agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding upon the agents personally, 
is not Bumoient to make a contract 
enforoeable against purchaser under 
Stat. Frauds. — Mahler v. Barker, 
[19241 3 D. L. R. 292 ; 2 W. W. R. 
796; 34 B. O. R, 136.— CAN. 
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Monnickendam v. Leanse (1923), 39 T, L. K. 
445. Generally, Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

1002. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add. Annotations: — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. C. 340 ; 
Myers (G. H.) & Co. v. Brent Cross Service 
Co., [1934] 1 K. B. 46 ; Robinson v. Graves, 
[1935] 1 K. B. 679. 

1022a. .]—On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt: “Re- 

^ ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.** Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks. & that the £10 
was paid as a deposit on account of the 
purchase-money ; — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 35 
T. L. R. 655 ; 63 v^^ol. Jo. 683. 

1027a. .] — HowARi v. Okeover (1778), 3 

Swan. 482 ; 30 E. R. 933. 

1031. Add. Annoiafiona : — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165 ; 
L’ Estrange v. Graucob (F.), Ltd., [1934] 2 

K. B. 394. 

1032. Add. Citations .•—92 L. J. Ch. 598 ; 129 

L. T. 659 ; 39 T. L. R. 576 ; 67 Sol. Jo. 
638, C. A. 

1033a. Purchase of three lots — Memorandum of one 
contract.] — Deft.’s solrs., acting upon u 'i't.’H 
instructions, bid for A purchased thtoe 
separate lots of freehold j^ropcHy at an 
auction. No separate memorandum hi 
respect of each lot was made, but there was 
one memorandum duly signed by such ag(‘nis 
of (h'ft. wlierciby deft, agreed to purchase tlu; 
three lots at the price of £775. The ag<mts 
had no authority to corn})itie the three 
purchases into oms In an action for specilh; 
performance of an agreement to purchase 
the three lots for £775 : — II eld : as the facts 
showed three separate agreements to pur- 
chase the three* separate lots A no authority 
to combine these separate agreements into 
one indivisible agreement, the memorandum 
was not a x^roper memorandum of any of the 
contracts shown to have been entered into, 
& therefore did not satisfy the statute. — 
Sahtti V. M acGowan, [1938] 3 All E. R. 447 ; 
159 L. T. 278 ; 82 Sol. Jo. 605. 


1051. Add, Annotation: — As to (2) Refd. Hillaa 
& Co. V. Arcos, Ltd. (1932), 147 L. T. 503. 

1069. Add. Annotation : — Refd. Chillingworth v* 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add. Annotation : — Refd. Rye v. PurceU, 
[1926] 1 K. B. 446. 

1068. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotalio7\s : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — As to (1) Refd. Koeuigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotatioyrs : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. A7inotaiio7i : — Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

1104. Add. An7iotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

1107. After this case add “ iSee, also. No. 1123a, 
post.'* 

1109. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1112. Add. Annotation : — As to (2) Consd. Raingold 
• V. Bromley, [1931] 2 Ch. 307. 

1119. Add. A7inotations : — Refd. Chillingworth v- 
Esche, [1923] 1 Ch. 576 ; Mf)nnickendain u* 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation: — Refd. (\)hen v. Roche 
(1926), 95 L. J. K. B. 945. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
{see Landlord A Tenant, No. 396a, post) 
in which : — Held : th(‘rc‘ was a sufficient 
memorandum of an oral contract. — H orner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
573 ; 129 L. T. 782. 

1125. Add. Aimoiation : — Consd. Cohen v. Roclie 
(1926), 95 L. J. K. B. 945. 

1170. Add. AnnotatioTi : — Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annotations : — Refd. Farr, Smith v< 
Messers, [1928] 1 K. B. 397; Nihalcbarid 
Navalchand v. McMullaii, [1934] 1 K. B. 171, 

1176. Add. Annotations: — As to (1) Consd. Ue A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (b). 

1027 ii. Admission of existence 

of contract.] — Vendor’s solr. wrote to 
purchaser’s solr. : “ B. informs me 

that ho has agrreed with R. for the sale 
to him of his holding in fee-simple for 
£10,000. Under these ciroumstances 
we think it would bo possible to 
reasonably limit the title. The next 
day purchaser’s solr. In acknowledging 
the letter, stated : “ The simple agree- 
ment arrived at herein appears in the 
first part of your letter, «; I suggest 
that we can dispense with any further 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser’s agent suflQoient to 
eatlsiv Stat. Frauds, although he had 
not been epecifloally authorised to 
sign such a memorandum, & in writing 
the letter had no intention to sign one. 


— Cloncurry (Lord) v. Laffan, 
[10241 1 I. R. 78.~IR. 

PART IV. SECT. 2, SUB-SECT. 4. - 
B. (d). 

q. Road now “ 10341.” 

1034 11. Sfiare ’ milking agree- 

me.nl.] — Held: an incor^lete memo- 
randum of the terms of lift contract, & 
the result was the same as if there 
were no memorandum at all. — H all 
V. Goldstonk, [10231 N. Z. L. R. 916. 
— N.Z. 

1036 il. Share-milking agree- 

ment.] — Hall «. Goldbto.ne, No. 
1034 il., anie.— N.Z. ^ 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

1062 i. Parol acceptance of 

written offer.] — Subsequent oral recogni- 
tion of a memorandum previously 
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signed, as containing all the tonus of 
the contract. Is a sufliclent compliance 
with Slat. Frauds. — Friedman v. 
Mayer (1913), 25 W. L. R. .551; 5 
W. W. K. 168; 14 D. L. R. 154; 7 
Alla. L. R. 60.— CAN. 

sc. Sale dt resale , — No signature by 
sab-purchaser.] — Held: where Slat. 
Frauds applied liability could only bo 
established by an ackuowJcdgmeDt 
in writing. — W orddinoton v. buHn, 
[1923] 3 D. L. R. 884 : 32 B. O. R. 
434.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

1144 li. — — .[—Parol evidence 

recedved to show that terms had been 
stated by a purchaser over his signature 
& were those referred to io a telegram 
from him to ills partner. — Doran v. 
McKinnon (1916), 53 8. 0. R. 609.— 
CAN. 
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(2) Refd. KawlixiBon v. Ames (1924), 60 Sol. 
Jo. 142. As to (3) Refd. Besseler, Waechter, 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. Generally, Refd. 

Houghton V. Nothard, Lowe & Wills (1927), 
44 T. L. R. 76 ; Ariff v. Bai Jadunath Majum- 
dar Bahadur (1931), 47 T. L. R. 238. 

1178a. .] — In cases under Stat. 

Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(Atkin, L.J.). — Re A Bankruptcy Notice, 
[1924] 2 Oh. 76 ; 93 L. J. Oh. 497 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. & 0. R. 188, 
O. A. 

Annotation : — Refd. Hudderafleld Fine Worsteds v. Todd 
(1925), 134 L. T. 82. 

1184a. S. P. Oroyston v. Banes (1702), Free. Oh. 
208 ; 24 B. R. 102. 

Annotation : — Oonsd. Rondeau t). Wyatt (1792), 2 Hy. Bl. 63. 

1185. Add, Citation : — sub nom, Ohild v, Oomber, 
3 Swan. 423, n. 

1186a. .] — Hosier v. Read (1724), 9 Mod. 

Rep. 86 ; 88 B. R. 332. 

1207. Add, Annotations : — As to (2) Refd. Firm 
Bishun Ohand v, Seth Girdhari Lai (1934), 
50 T. L. R. 465 ; Siqueira v, Noronha, [1934] 
A. 0. 332. Generally, Refd. Re Home & 
Colonial Insurance Oo., [1930] 1 Oh. 102. 

1208. Add, Annotation : — Refd. Re Chetwynd’s 
Estate, Diimi’s Trust, Ltd. v, Brovn, [1937] 
3 All E. 11, 630. 


1213a. Refusal to pay for Instalments until 

whole work published.] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : “ Please 
enter my name as a subscriber for ‘ The Cries 
of London,* to be sent to me as published, 
the price of each of the thirteen plates, 
£10 lOe.** After pltfs. had delivered the first 
four plates of the series, they called on 
deft, bo pay for them, but he refused to do 
so till the entire set was published & de- 
livered ; — Held : the words to be sent to me 
as published ** made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howell v. Evans (1926), 134 L. T. 670 ; 42 
T. L. R. 310, D. 0. 

1214. Add, Annotation : — Apld. Way v, Latilla, 
[1937] 3 All E. R. 759. 

1214a. Add, Citations [1923] 2 K. B. 723 ; 92 
L. J. K, B. 886 ; 129 L. T. 830. 

1217a. .] — Anon {circa 1678), 1 Bq. Oas. 

Abr. 20, pi. 6, L. 0. 

1217b. .] — Anon, {circa 1680), cited in 1 

Eq. Oas. Abr. 20, pi. 5 ; 21 B. R. 842, L. 0. 

Annotation : — Refd. Maxwell r. Montacute (1720), Proo. Ch. 
526. 

1222. Add, Annotation : — Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. 0. 715. 

1224. Add. Annotation : — Refd. Tsang Chuen 
Li Po Kwai, [1932] A. 0. 715. 

1234a. .] — Stat. Frauds not pleadable where 

the agreement is executed in part. — ^Ayles- 
FORD*8 (Earl) Case (1727), 2 Stra. 783 ; 
93 B. R. 846. 

Annotation: — Consd. Whitchurch v. Bovis (1789), 2 Bro* 
0. O. 559. 

1236. Add, Annotation : — Consd. Rawlinson v, 
Ames, [1925] Ch. 90. 


PART IV. SECT. 3. SUB-SECT. 3.— A. 

1196 ii. .] — A common law action 

for a balance of the purchase money 
of land sold under a verbal agfree- 
ment cannot be maintained, although 
the deed has been delivered. — McMil- 
lan V, Williams (1894). 9 Man, L. R. 
627.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— • 
B. (a). 

1200 li. .1 — An item In an 

account stated, being a sum charged 
for the price of a lot of land, does not 
make it Incumbent on pltf. to prove 
the aspeemont respecting such land to 
have been made m writing. — D alton 

V, Botts (1826), Tay. 281.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— 
B. (d). 

f i. Agreement to work in con- 

sideration of employer promising to 
devise reediy — LiaHlity for services 
retuiered. 1 — Held : the employee was 
entitled to compensat ion on a quantum 
yneruit for work performed & services 
rendered for deceased employer. — Re 
Meston, Meston V. Gray (Saak.), 
[19251 4 D. L. R. 887 ; [1925] 3 

W. W. R. 656,— CAN. 

f jj, Value of seruicea — Admissi- 

bility of contract.] — ^In an action brought 
on a quantum meruit tor work done & 
services rendered evidence was riven 
of an agreement, not in writing, 
whereby deft, agreed to pay a oertam 


weekly salary & also a sum of £200 at 
the end of two years; It was also 
proved that deft, had prid the weekly 
salaiw but had refused to pay the sum 
of £200 : — Held : although the parol 
agreement was one to which the pro- 
visions of Stat. Frauds were applicable, 
it was nevertheless admissible as evi- 
dence of the value of pltf.’s services. — 
Ward v . Grifftthb brothers, Ltd. 
(1928), 28 S. K. N. S. W. 426 ; 46 
N. S. W. W. N. 130.— AUS. 

PART IV. SECT. 8. SUB-SECT. 4.— A. 

1217 i. General rule.] — Stat. Frauds 
& Mineral Act, B. O., s. 19, will not 
be allowed to b© made instruments of 
fraud. — Roberts v. Roberts, [1923] 
2 W, W. R. 137.— CAN. 

1225 1. Conveyance of interest in land 
— Whether evidence of trust admissible.] 
— Smith v, Bknor (1913), 24 O. W. R. 
621 ; 4 O. W. N. 986 ; 10 D. L. R. 
824.— CAN. ^ 

PART IV. SECT. 8, SUB-SECT. 4.— 
B. (a). 

1237 vlil. ,1— The 

act of part performance relied on must 
be unequivocally referable to the agree- 
ment alleged. — Tilley v. Oleary & 
Henderson (1887), 7 Nfld. L. R. 
209.— NFLD. 

1237 ix. .1 — In order 

to enforoe speoiho performance of an 
oreJ contract, whereby deceased pro- 
mised to devise land to another in 
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consideration of the latter working for 
deceased until the latter’s death, the 
acts roiled on as part performance 
excluding Stat. Frauds must be un- 
equivocaJly referable to the contract 
asserted. 

The fact that a son left his employ- 
ment & lived & worked on his father’s 
farm for ten years without drawing 
wages : — Held : not to point un- 
mistakably to a contract by the father 
to leave his proi)ert-y to the son, & the 
alleged contract, not being evidenced 
by writing, was not enforceable. — Re 
Meston, Meston v. Gray (Sask.), 
[19251 4 D. L. R. 887 ; [1925] 3 

W. W. R. 656.— CAN. 

1237 X, .] — A mother 

undertook verbally to make a will 
leaving to her son W. two farms in D., 
& thereby induced W. to convey his 
farm in B. to A. & to pa^ A. £200. 
She afterwards made a will which gave 
effect to this verbal undortakihg, but 
subsequently revoked It, leaving W. 
merely a life interest In the two farms : 
— Held : there was a suffloient act of 
part performance by W. to take the case 
out of the operation of Stat. Fraads. — 
Lowry v, Reid. (1927) N.142.— IR. 

1237 xi. .1 — Where 

there was a parol agreement between 
pltf. & deft, to the effect that pltf. 
would grant a permanent lease to deft, 
in respeot of a piece of land, 3c where 
no lease was either executed or 
registered, but deft, was put into 
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1246. Add, Annotation : — Retd. Rye v, Purcell. 
[1926] 1 K. B. 446. 

1247. Add, Annotation : — Reid. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Be A Bankruptcy Notice, No. 

117Ba, ante, 

1268a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the statement of claim whether 
the a^eement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 


raised by demurrer. — P utcher v. Putcher 
(1881), 60 L. J. Ch. 736 ; 45 L. T. 306 ; 29 
W. R. 884. 

1265. Add. Annotation : — FoUd. Hills & Grant, 
Ltd. V. Hodson, [1934] Ch. 63. 

1269. Add. Annotations : — Reid. Hoystoad v. Taxa- 
tion Oomr., [1926] A. 0. 166 ; L. v. L. (1934), 
60 T. L. R. 441 ; Lindsay v. Lindsay (1934), 
103 L. J. P. 100 ; British French Trust 
Corpn. V. New Brunswick Ry. Co., [1937] 4 
All E. R. 516. 


Part V. — Consideration. 


1274. Add. Annotations : — Reid. Jones v. Waring 
& GOlow, [1926] A. 0. 670 ; Re Cuthbert, 
Ex p. Monnoyer British Construction Co. v. 
Trustees, [1936] 1 All E. R. 342. 

1276. Add. Annotation : — Refd. Rekstin v, Severo 
Sibirsko Gosud.irstvemnoe Akcionernoe 
Olschestro Komse''erputj Sc Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

1285a. Promise to pay debt lor which pro- 

misor not liable — Agreement void.] — 
Brealey V. Andrew (1837), 7 Ad. Sc El. 
108 ; 2 Nev. Sc P. K. B. 114 ; Will. Woll. Sc 
Dav. 481 ; 6 L. J. K. B. 199 ; 1 Jur. 626 ; 
112 E. R. 411. 

1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consideration for the agreement. — 
Payne v. New South Wales Coal Sl Int!>'- 
coLONiAL Steam Navigation Co. (1864), 10 
Exch. 283; 24 L. J. Ex. 117; 156 E. R. 
460. 

Annotation : — Be!d. KolnertJ. Baxter (180G), Ii. R. 2 C. P. 174. 
1209. Add. Annotations : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 
Refd. McDonald v. Nash, [1924] A. C. 626. 
1350. Add. Annotation : — Refd. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. 


1352. Add. Annotations : — Refd. Crediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447 ; Western 
Power Co. of Canada, Ijtd. v. Matsqui Corpn., 
[1934] A. C. 322. 

1354a. Communication of confidential informa- 
tion.] — Patentees of a system of mechanical 
fittings for the bodies of motor-cars 
applied in May, 1928, for provisional pro- 
tection in ]5ngland in respect of certain 
particulars of the system. In July, 1928, the 
patentees approached certain mantifactiircrs 
in this country Sc gave th(‘rn certain informa- 
tion verbal Sc documentary witli a view to 
development of the systeiri Sc its application 
to the manufacturers’ cars i.o the advantage of 
both parties. The information was given 
in confidence Sc for the pmpos(?s of a future 
agreement that the patentec'.s should give 
Sc the manufacturers should accoi)t a licence 
to use the patent rights of (lie ]>atcntoes. 
In an action tried before a judge <te jury the 
jury found that the two following agreements 
had been ent(ired into between the patentees 
Sc the manufadurers : (a) that the manu- 
facturers sliould accept a licence from the 
patentees, <fc (b) that the manufacturers 
should use the information diselosed only 
for the jiurposes of the licence. They also 


possession & erected structures thereon 
to pltf.’fl knowledge, where It appeared 
that pltf. must have realised deft, would 
not have constructed tho same unless 
he was assured of the possession of a 

S ermanent right in the land. Sc that 
: the Intention of pltf. was not to 
grant such a lease it might reasonably 
be expected that he would have 
objected to the construction of such 
a building : — Uetd : in a suit of eject- 
ment by the lessor, that deft, not haying 
obtained a lease in conformity with tho 
provision of Transfer of Property Act, 
B. 107, read with Registration Act, 
B. 49, can resist ejectment, only if the 
case can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 
to this country . — anifp v. Jadu nath 
Majumdar (1928h I. L, R. 55 Calc. 
1090.— IND. 

1287 xU. 

Chipuke V. Shandbo. [1930] 2 D. L. R. 
567.— CAN. 

1237 xiii. Specific 

performanoe of an oral contract within 
Statute of lYauds cannot be decreed 
on the ground of part performance 
unless the acts relied on to take the 
contract out of the statute are " un- 
equivocally, in their own nature, refer- 
able to some such agreement as that 
alleged.’* 


Pltfs., sons of deft., who had re- 
mained at homo & worked on his farm 
fur a number of years, alleged that 
they had done so witliout wages under 
an oral contract that they woulil bo 
compensated by the transfer by him 
to them of a certain quarter scjctloii of 
land. They sued for specific perform- 
ance &, alternatively, for compensation 
by way of quantum imruit : — lleM : 
applying the above-stated principle, 
pltfs. could not succeed on their claim 
for specific performance. — Koiiycki 
V. Korycki, 11937] 3 W. VV. R. 419 ; 
7 F. L. J. (Can.) 148.— GAN. 

PART IV. SECT, 4. 

1258 i. Since Judicature Acte — 
Neceesily for pleading statute .] — In an 
action cialmlng damages for conversion 
of goods, if it appears that the title to 
the goods Is based on a contract, deft, 
may uwe that such contract Is void 
under Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
tho contract, which one of them seeks 
to enforce against the other, that deft, 
must plead Stat. Frauds if he wishes 
to avail himself of it. — EI ent v. Euas 
(1900), 31 S. C. R. 110 82 N. 8. R. 

649.— CAN. 

1258 il. .] — The defence of 

Stat. Frauds cannot be raised, unless 

17 


I it has boon pleaded. — DoivnmoN Meat 
O o. V, Jameson (1917), 12 Alta. L. R. 
353.— CAN. 

Bb. I/al/ of net pro Jits in freight 
savings .] — MoKknzik v. Josei'H Azah, 
Ltd., [1931] 3 M. P. R, 205.— CAN. 


PART V. SECT. 1. 

1274 iv. — - A good cauHC of 

action can bo founded on a promine 
made seriously Sc deliberately & with 
tho Intention that a lawful obligation 
sbould bo established. — Conradie v. 
Houhhouw, [19191 App. D. 279. — 
S. AF. 


PART V. SECT. 2. 

1275 xiv. .] — Pltf.’s goods being 

about to be sold under a distress for 
rent, It was agreed between pltf. Sc 
deft, that If deft, would go to the 
sale Sc purchase the goods, pltf. would 
at a future day repay him the price 
Sc interest, when deft, was to give him 
the goods. Deft, went to the sale Sc 
purchased the pods ; but, although 
some months afterwards pltf. tendered 
the amount Sc interest, deft, did not 
deliver the gootls : — Held : there was 
no contract on which deft, oonld be 
held liable for damages. — T immins t>. 
SuiiPLES (1876). 26 O. P. 49.— CAN. 
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found that the manufacturers had committed 
breaches of both the agreements, & they 
awarded heavy damages in respect of both 
breaches. The manufacturers appealed. The 
Ct. of Appeal held that the first agreement 
was not proved, & that the second had been 
proved, but that the damages for the breach 
were only nominal. The patentees appealed 
to this House to establish the first agreement 
or to restore the verdict of the jury as to the 
damages for breach of the second agreement. 
There was a cross-appeal by the manu- 
facturers to reverse the decision of the Ct. 
of Appeal upholding the second agreement & 
the breach thereof : — Held : the first agree- 
ment was not proved ; the second agreement 
was proved, for that there was ample evi- 
dence to support the findings of a contract 
<fc the breach thereof, the giving of the in- 
formation for a particular purpose being, 
on the analogy of a contract of bailment, 
good consideration for a promise not to use 
it for any other purpose, & its use for another 
purpose being a breach. The verdict of the 
jury assessing damages for breach of the 
second agreement must be restored. — Mrch- 
ANicAL & General Inventions Co., Ltd. 
& Leiiwess V. Austin & Austin Motor Co., 
Ltd., [1936] A. C.‘340 ; 104 L. J. K. B. 403 ; 
153 L. T. 163, H. L. 

1388. Add* Annotaiions — Generally, Refd. Cohen 
i;. Sellar, [1926] 1 K. B. 53^ ; Biley v. Brown 
(1929), 98 L. J. K. B. 739. 

1421. Add* Annotation : — Retd. Halliwell v. Ven 
ables (1930), 99 L. J. K. B. 353. 

1421a. By agent of Joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 

— Held : sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash. — Surtee^ v* 
Lister (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
309 ; 158 E. B. 367. 

1432a. Agreement to grant annuity.] — A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant. — Bentuey 
V. Mackay (1862), 31 Beav. 143 ; 31 L. J. Ch. 
697 ; 6 L. T. 632 ; 8 Jur. N. S. 857 ; 10 


W. R. 603 ; 64 B. R. 1092 ; affd., 4 De G. F. 
& J. 279, L. JJ. 

1440. Add, Annotations : — Dlstd. Siveyerv. Allison, 
[1935] 2 K* B. 403. Refd. Fender v. MUdmay, 
[1937] 3 All E. B. 402. 

1441. Add, Annotation : — Refd. Fender v, Mild- 
may, [1937] 3 All E. B. 402. 

1459a. .] — 8., a customer of bkpt., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
Judgment. Later, 8. became similarly in- 
debted to bkpt. in a further sum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to 8., he, bkpt., would, on 
payment of the debts or any part thereof, 
hand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. <fe W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with 8. for the liquidation of the two debts, 

. whereby 8. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt ; & 8. further agreed to 

deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from 8. &, 
as agent of W., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to 8. to be cancelled : — 
Held : the forbearance of W. on the strength 
of the deposit of the notes to sue & hLs 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Re Wethered, Ex p, Salaman, 
[1926] Ch. 167 ; 70 Bol. Jo. 324 ; sub nom* 
Re Wethered, Ex p, Salaman ’ s Trustee, 
Trustee v. Bance, 95 L. J. Ch. 127 ; 134 
L. T. 264 ; [1925] B. & C. B. 265. 

1460. Add, Annotations : — Consd. Burrell v. Leven 
(1926), 42 T. L. B. 407. Refd. Poteliakhoff 
V. Teakle, [1938] 3 All E. B. 686. 


PART V. SECT. 3, SUB-SECT. 2.— A. 

Ed. Promise to allow offer of option 
to promisor .] — A promiHe to allow a 
third party to offer the promisor an 
option on shares does not constitute 
a valuable oonHideration. — Gibson v. 
McVeioti (No. 1). [19221 1 W. W. II. 
151.~CAN. 

PART V. SECT. 3. SUB-SECT. 2.~ 
B. (a). 

If. Abandonment of claim .) — Where 
any question arising between the parties 
on a previous verbal afirreomont had 
been compromised, & the oompromise 
embodied in a written airreoment ; 
Held : sufficient consideration for the 
oompromise was an abandonment of 
a claim by each party. — Biixjdkau v. 
McLean. [1934] 3 D. L. R.. 410; 2 
W. W. R. 631 ; 34 Man. L. U. 239.— 
GAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
B. (e). 

•k. Agreement to make another con- 
tract ] — There may be a contract the 
consideration for which Is the making of 
some other contract. ** If you will 
make such 5: such a contract I will 
give you one hundred pounds ** Is In 
every sense of the word a complete 


legal contract. It Is collateral to the 
main contract, but each has an Indc- 

f iondont existence, Sc they do not differ 
n respect of their possessinfir to the 
full the character &c status of a contract. 
But such collateral contracts must from 
their very nature bo rare &, since their 
sole effect Is to vary or add to the terms 
of the principal contract, they are 
viewed with suspicion by the law. 
They must be proved strictly. Not 
only tlie terms of such contracts but 
the existence of an animus contrahendi 
on the part of all the parties to them 
must be clearly 8ho\vn. — Lvsnar v. 
National Bank of New Zealand 
Ltd., [1935] 1 W. W. R, 625.— N.Z. 

sm. Promise to offer prayers.) — Pltf. 
sued for the sum of £1,105 Ss. Od., 
being the balance alleged to he due for 
work & labour done, moneys expended 
& services rendered as architwt for 
deft., Canon M. & the C. & P. Religious 
Order, in connection with the planning 
& erection of buildings at B., in the 
County of A. Dofts. pleaded : (a) an 
agreement in which it was a term that 
the Religious Order should perform 
certain services in the nature of prayers 
for the benefit of pltf. & his family, & 
that pltf. would accept performance of 
the said services, together with the 
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payment of a sum of £200 in full satis- 
faction of this portion of his claim ; 
(b) that the labour & work were done, 
the money expended & the services 
rendered voluntarily & as an act of 
courtesy by pltf. ; (c) that pltf.’s 

claim in so far as It related to all 
Items prior to Jan. 15, 1928, was 
barred by Stat. of Limitations : — 
Held : there was no sufficient considera- 
tion in law for the agreement. — O’Neill 
V. Murphy, [1936J N. I. 16.~IR. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

1445 iii. .1 — Moberlyaj. Baines 

& Shortis (1857), 15 U. C. R. 26.— 

CAN. 

PART V. SECT. 8, SUB-SECT. 8.— 
B. (a). 

1453 iii. .] — Where a creditor 

grants an extension of time for pay- 
ment of a past due debt & at the same 
time obtains from debtor security for 
the debt, the proper inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension wfis 
granted as a result of the creditor’s 
obtaining the security. — O’Brien v* 
Stebbinb & Mullen. [1927] 3 D. L. R. 
274 ; [1927] 2 W. W. R. 176; 21 
Sask. L. R. 478.— CAN. 
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1462. Add, Annotations : — ReM. Hyde v, Tyler 
(1926), 42 T. L. R. 442 ; Poteliakhoft v. 
Teakle, [1938] 3 All E. R. 6S0. 

1475. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1525. Add. Annotations: — Consd. Latter v. Col- 
will, [1937] 1 All E. R. 442. Refd. Burrell v. 
Leven (1926), 42 T. L. R. 407. 

1526. Add. Annotation : — Refd. Poteliakhoff i\ 
Teakle, [1038] 3 All U. (586. 

1527. Add, Annotations : — Distd. Eldridge & 
Morris Taylor, [1931] 2 K. B. 416. Consd. 
Latter v. Colwill, [1937] 1 All E. R. 412. 
Refd. Burrell v. Leven (1926), 42 T. L. R. 
407 ; Richardson v. MoncrielTe (1926), 43 
T. L. R. 32; PoteliakholY r. Teakle, [193S] 
.3 All E. R. 686 ; R. v. Bernhard, [1038] 2 
K. B. 261. 

1536. Add. Annotation : — Refd. Latter v. Colwill, 
[1937] 1 All E. R. 412. 

1542. Add, Annotations : — Refd. Burrell v. Levcui 
(1926), 42 T. L. R. 107; Poteliaklioh* r. 
Teakle, [193S] M .11 E. R. 686. 

1550. Add. Annotation . — Refd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 306. 

1567. Add. Annotation: — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 509. 
1569. Add. Annotation : — Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 830. 

1575. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, lAd. v. Associated 
Newspapers, Ltd., Talbot v. Assoviated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

1578. Add. Annotation : — Consd. Hyde v. Tyler 
(1926), 42 T. L. R. 412. 

1588. Add. Annotation : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1589. Add. Annotation : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 


1690. Add, Annotations : — Consd. Portofino Tank 
Steamer Owners v, Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v, I. R. Comrs. 
(1926), 135 L. T. 759 ; Lewis v, Cammell, 
Laird & Co. (1929), 22 B. W. 0. C. 410 ; 
Smith V. Union Castle S.S. Co. (1931), 24 
B. W. C. C. 71 ; Re Gregory, Ex p, Norton, 
[1935] Ch. 66. 

1630. Add, Annotation : — Consd. Rose & Frank 
Co. r. Crompton, [1923] 2 K. B. 261. 

1631. Add. Annotation : — Refd. Warner Brothers 
lectures, Incorporated •?'. Nelson, [1937] 1 
K. B. 209. 

1641. Add. Annotation :^Consd. Brandt v, Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 676. 

1643a. .] — The ct. does not inquire into the 

adequacy of the consideration for a contract 
& where a party leaves tlie determination of 
all matters under a contract in the discretion 
of the other party that does not in all cir- 
cumstances constitute a t-otal want of con- 
sideration. — Gaumont-Biutisii I’rcTiniE 
CoRi‘N., Ltd. v. Alexander, [1936] 2 All 
E. R. 1686 ; 80 Sol. .To. 816. 

Annotation : — Consd. Warner Bros. Pict ures, Tncorporiited 
V. Nolrton, [1937J 1 K. B. 209. 

1660. Add. Annotations: — Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. 0. 70 ; Harmer v. Arm- 
strong, [1934] Ch. 65. 

1662. Add. Annotations : — Refd. The Ix>rd Strath- 
cona, [1925] P. 143 ; Va-nuepitte v. Preferred 
Accident Insurance Co. of New York, [1933] 
A. C. 70 ; Uarrner v. Armstrong, [1934] Ch. 
65. 

1369. Add. Annotation : - Cons6. hV. l*orter (Wil- 
liam) Co., [1937] 2 All E. R. 361. 

1685. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

1688. Add. Annotation : — Consd, British Russian 
Gazette & Trade Outlook, I Ad. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


PART V. SECT. 3, SUB-SECT. 4.— A. , 

1570 i. Diacnntinuance of action .] — 
T. a member of a boIts.’ partnership, 
borrowed money on the credit of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 

A demand having been made by the 
lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged betjwoen the 
lender & W. of the claim against the 
latter. Subsequently the lender took 
action against W. to recover the balance 
of the loan on the ground that the com- 
promise arranged was without con- 
slderatlon Sz, he was not bound thereby : 
— Held : W. entered into the com- 
promise In the honest belief that ho 
had a good defence to the claim, & 
this fact was enflSclent to constitut-e 
a valid consideration for the com- 
promise. — O 'Connor v. Waldegrave, 
[1928] N. Z. h. R. 480.— N.Z. 

PART V. SECT. 3, SUB-SECT. 4.— B. 

158111. .] — The abandonment of 

a boTiA fide claim of right is a considera- 
tion sufficient to support a promise by 
the other party, even though the claim 
was In truth unfounded.— McConnell 
V. Dktweiller, [1930] 1 W. W. R. 

79 : 1 D. L. TL 888 ; 24 8. L. R. 202.— 
CAN. 

PART V. SECT. 4. 

a 1. .] — Inadequate con- 

sideration alone is not sufficient to 


juKtify pel ting aHi<J(* a Hottleinent, the 
Inadequacy not being so gropp as to 
prove fraud or fmpopltlon. — G isbing 
e. Eaton (T.) Co. <1911), 20 O. W. Jt. 
324 : 3 O. W. N. 219 ; 25 O. L. R. 50. 
—CAN. 

1653 I, Whether consideration adc’ 
quote.] — Greenham v. WATr (1800), 
25 U. C. R. 365.— CAN. 

PART V. SECT. 6. 

1659 V. .] — One who voluntarily 

& moaning to do bo T>ayh the debt of 
another cannot get Ids money buck 
from the creditor —Ben.son v. Guano 
Union Hotei. Co.y [1937] 2 W. W. R. 
2.'i3 ; 3 I). h. Li. 221 * 45 Man. L. 11. 
201.— CAN. 

sk. Third party to he allov^ed to 
offer option.] — M. gave G. an option on 
shares owned by M. in a co. ; the 
consicioration expressed In the option 
was G.’s agreement “ to make a similar 
proposition "to anothersha reholder : — 
Held : the alleged consideration was in 
effect a mere promip© by G, to let such 
other shareholder give him an option 
similar to that given by M., & such 
promifio did not constitute a valuable 
consideration. — G ibbon e. McVeigh 
(N o. 1), [192211 W. W. R. 151.— CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A, 

1689 i. Promise to perform existing 
agreement.] — Pltf. agreed to build a 
house for deft, for 66,464. When the 
house was nearly finished a fire took 
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pla(X) In it, doing considcra[)lo damage. 
Deft, had Inpiirod the i)uJl(ling & 
received $2,169 from the Inpurerp, 
I’ltfp. effetded no inpuranco. After 
the flro, deft, asked pltfs. to go, on 
with & complete the work, Ift, gave 
them to underptand that she would 
pay over the 12,150 to them : — Held: 
pltfs. were bound to comphite the work, 
& the promise, if there was one. to pay 
tor the work which It wa ’ their duty 
to do, was not binding for want 
of conpideratlon. — S mith r. Dawbon 
(1923), .63 O. li. 11. 615.— CAN. 

k I. AUhounh nnenforccaJde under 

Statute of Frauds.]— Pltfs. acted os 
housekeepers for deft. In pursuance of 
an oral agreement that If they would 
do 80 his home would become theirs 
upon his death. Later he proinfsed 
them that if M<oy would give up their 
rights under said agreement & leave his 
home ho would pay them 11,000 on or 
about Oct. 1, 1934. That offer was 
accepted S: pltfs. left. Pltfs. sued for 
the $1,000 :—l/eld : although tbo 
OOTcement first made was unenforce- 
able because of sect. 4 of Stat. 
Frauds & although pltfs. could not 
rely on part performance since the acts 
performed wore not neoeesarlly refer- 
able to said agreement, yet there was 
good consideration to support tho 
promise to pay the 11,000 & pltfs. 
were entitled to succeed thereon. — 
Paiborikf V. Ellis, [1935] 1 W. W. R. 
363 : 2 D. L. R. 8()6 ; 49 B. C. R. 413. 
—CAN. 
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1698. Add, AnnotaMcn : — Consd* A.-G. for Ontario 
V, Perry, [1034] A, 0. 477. 

1701. Add, Annotation : — Refd. Be Wethered, 
Ex p, Salaman, [1026] Ch. 167. 

1740a. J — ^Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration. — M arsh v, Kavenfori> (1687), 
Oro. Eliz. 60 ; 78 E. R. 310 ; eub nom. 
Marsh & Rainsfobd’s Gash, 2 Leon. 111. 

An/MtcUi^8 :—CojiMd, Towneond v. Hunt (1635), Oro. Oar. 

408. Refd. Hlmra v, Bullingham (1699), Cro. Eliz. 715 ; 

A.-G. V. Royal OoUoge of Phyaiclanfl (1801), 30 L. J. Ch. 

757. 

1744. Add. Annotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 166. 

1762. Add. Annotation : — Refd. Morgan v. Ash- 
croft, [1938] 1 K. B. 49. 

1780. Add. Annotation : — Refd. Hawkesworth v. 
Turner (1030), 46 T. L. R. 389. 

1788. Add. Annotation : — Refd. Wyatt v, Kreg- 
linger & Femau, [1933] 1 K. B. 793. 

1817. Add* Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1822a. .] — R. V. Lopen (Inhabitants) 

(1788), 2 Term Rep. 677 ; 100 B. R. 310. 

1828a. .] — Garbrey v. Brown (1688), 

• Gouldsb. 94 ; 75 B. R. 1018 ; eub nom, 
Browne v. Oarborough, Oro. Eliz. 63. 

1837. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

1838. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K, B. 636. 

1889. Add, Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 363. 

1856. Add, Annotation : — Consd. De Parrell v. 
Walker (1932), 49 T. L. R. 37. 


1856a. .] — De Parrell v. Walker (1032), 

49 T. L. R. 37 ; 76 Sol. Jo. 860. 

1871. Add. Annotations : — ^Refd. Ereditbank Cassel 
G. m. b. H. V. Schenkers, [1026] 2 K. B. 450; 
Houghton V. Nothard, Lowe &; Wills, [1027] 
1 K. B. 246. 

1876. Add, Annotations : — Refd. Home Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 46 T. L. R. 134 ; Morgan v. Ashcroft, 
[1938] 1 K. B. 49. 

1877. Add, Annotation : — Consd. Rowland v, 
Divall, [1923] 2 K. B. 600. 

1878. Add. Annotations : — Consd. Rowland v. 
DivaU, [1923] 2 K. B. 600 ; Suhr (R. F. H.) 
V. Crofts (Engineers), Ltd. (1932), 49 R. P. C. 
369. 

1887a. Add. Citations [1923] 2 Ch. 462 ; 92 
L.J.K.B 944; 129L.T.624; 67 Sol. Jo. 666. 
1888. Add. Annotations: — Refd. Mason (1928), 

97 L. J. Ch. 321 ; Re Simms, Ex p. Trustee 
V. William Simms, Ltd. & Gillett, [1934] 
Cli. 1 ; Morgan v. Ashcroft, [1938] 1 K. B. 
49. 

"1908. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

1906. Add, Annotations : — Consd. Chhlingworth v. 
Esche, [1923] 1 Ch. 676. Refd. Monnicken- 
dam V. Leanse (1923), 39 T. L. R. 446; 
Bernard r. Williams (1928), 139 L. T. 22; 
Low V. Fry (1935), 152 L. T. 586. 

1914a. 8, P. Anon (1538), Bro. N. C. 16 ; 73 
B. R. 853. 

1919. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

1927. Add. Annotation: — Refd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1. 


Part VI. — Void and Illegal Contracts. 


1938. Add. Annotations : — As to (1) Retd. L. v. L., 
[1931] P. 63. Generally, Refd. SorreU v. 
Smith, [1925] A. C. 700 ; Fonder v. Mild- 
may, [1937] 3 All E. R. 402. 

1940. Add, Annotations: — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. Refd. Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 


1952. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. 

1959. Add. Annotations Apld. Alexander v. 
Rayson, [1936] 1 K. B. 169. Refd. Haseldine 
V. Ilosken, [1933] 1 K. B. 822 ; Berg v. Sadler 
& Moore, [1937] 2 K. B. 168, 

1961. Add. Annotation: — Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 


PART V. SECT. 12. SUB-SECT. 1. 
1867 i. Non-performance of condi- 
tion. ] — A condition in a Bpeoial 
timber licence under Land Act (B. O.), 
1908, that no Chinese or Japckueso 
should be employed in conneotion 
therewith Is a part of the consideration, 
& the obaervanoe thereof Is a con* 
dition precedent to tho renewal of the 
liconoo. — A.-G. for British Columbia 

V. Brooks, BinLAKm & Co., [19221 3 

W. W. R. 9 ; 63 8. C. R. 466.— CAN. 


•1. Corre^mdeiice course in law — 
Not a quatifkxUion for practice .] — A. 
signod a contract to receive a corre- 
spondence course in law. In Canada 
this is not sufficient to qualify a person 
to practice in the law. In an action 
for the fees agreed to be paid ; — Held : 
this insufficiency did not amount to a 
failure of consideration. — Rule v. 
Bradseb, [1023J 4 D. L. R. 81.— 
CAN. 


am. Alteration to buUding — Re- 
moved under l!>i/e-2ata.] — An alteration 
made to a building proved to ^ in 


violation of a bye-law & had to be 
removed. Tho owner setup a defence to 
an action for payment for such alteration 
that there had been a failure of con- 
sideration : — Held : the owner was 
bound to pay. — Orphsum Theatrical 
Co. V. vuLCAj^ Enoikekrino Con- 
struction Co., [1923] 3 D. L. R. 52.— 


PART V. SECT. 12, SUB-SECT. 2. 

tp. Option-ooniract — Non-completion.] 
— Gouldino V. Rabinovttch, [1927] 
3 D. L. R. 820 ; 60 O. L. R. 607.— CAN. 


PART V, SECT, 12, SUB-SECT. 3.— A. 

1888 II. .] — Butterfield 

V. COBMACK & Mackib (1913). 25 

W. L. R, 457 ; 13 D. L. R. 817 ; 7 
Alta. L. R, 26.— CAN. 


PART VI, SECT. 2. 

0 i. £^. Ps Kanwar Bhan-Sukha 
Nand V, Gakpat Rai-Ram Jiwan 
(1926), I. L. R. 7 Lab. 442.— IND. 
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PART VI. SECT. 8. 

1050 iv. .) — A.-Q. FOB 

British Columbia e. Brooks, Bidlake 
& Co., [1922] 3 W. W. R. 9 ; 63 S. C. R. 
466 ; 66 D. L. R. 475.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1.— A 

at. Manufacture of oooda%wUh false 
description.] — Pltf. oo,*8 saleeman 
purported to enter into oontraots for 
the sale to deft, of quantities of ** Ail 
British motor tyres tSc tubes. The 
goods would be manufactured in Mel- 
bourne. but each oontraot stipulated 
that the words ** English Manufacture ** 
should be branded upon them, & deft, 
intended to sell the TOods. relying uimn 
the brand to imply that they had bean 
manufactured in England : — Held : at 
common law the proposed brand wonld 
be a fraud on the public. Sc the mavim 
ex turpi causa non oritur acHo applied. — 
Barnet Glass Rubber Oo.. Ltd. v. 
McDonald. [19221 N. Z. L. R. 767; 
Gas. L. R. 213.— NJJ, 



VoL XIL — Contract. Cases 1967 — 2028. 


1967. Add, Annotations : — Retd. Dominion Press 
V. Customs Excise Minister, [1928] A. O. 
340 ; Robinson v. Graves, [1936] 1 K. B. 679. 

1971. Add, Annotations : — Consd. Pender v. Mild- 
may, [1937] 3 All E. R. 402. Retd. James v. 
British General Insce., [1927] 2 K. B. 311 ; 
Ee Hanlon, Heads v. Hanlon, [1933] Ch. 254 ; 
Beresford v. Royal Insurance Co., [193(5] 2 
All E. R. 1052 ; Howard v. Odhams Press, 
Ltd., [1937] 2 All E. R. 509. 

1978. Add, Annotations: — As to (1) Apld. Palm- 
olive Co. (of England) v, Freedman (1927), 
44 T'. L. R. 86. Refd. Fender v, Mildmay, 
[1937] 3 All E. R. 402. As to (3) Refd. 
English Hop Gi*owei*s v. Dering, [1928] 2 
K. B. 174 ; Gilford Motor Co. v. Horne, 
[1933] Ch. 935. Generally, Refd. Wyatt v. 
Kreglinger & Fernau (1833), 49 T. L. R. 264. 

1976. Add, Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 580. 

1977. Add. Annotations : — As to (2) Refd. Foster v. 
Driscoll, Lindsay v, Attfield, Lindsay v, 
Driscoll, [1929] 1 K. B. 470 ; Beresford v. 
Royal Insurance Co., [1936] 2 All E. R. 1062. 

1979. Add, Annotation — As to (2) Refd. Fender v, 
Mildmay, [1937] 3 All E. R. 402. 

1981. Add, Annotations: — Aato{\) Consd. James 
V. British General Insce., [1927] 2 K. B. 311. 
Refd. Beresford v. Royal Insurance Co., 
[1936] 2 All E, R. 1052.^ As to (2) Consd. 
Beresford v. Royal Insurance C’o., [1938] 
A. C. 586. Refd. He Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 546 ; Re Sigsworth, Bedford v. 
Bedford, [1935] Ch. 89. GeneraVy, Befd. 
Cousins V. Hun Life Assurance Hocietv (1932). 
48 T. L. R. 614. 

1983. Add. Annotation : — As to (4) Consd. Fender 
V, Mildmay, [1937] 3 All E. R. 402. 

1984. Add. Annotations : — Refd. Burrell v, Leven 
(1926), 42 T. L. R. 407 ; Richa-rdson v. 
Moncriefife (1926), 43 T. L. R. 32. 

1986. Add. Annotation : — Refd. Employers’ 

Liability Assce. v. Sedgwick Collins (1926), 
96 L. J. K. B. 1015. 

1992. Add. Annotations : — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As fo (4) Refd. Papadopoulos v. Papadopoulos 
(1929), 46 T. L. R. 44 ; Bere.sford v. Royal 
Insui’anco Co., [1936] 2 All E. R. 10.52. 
Generally, Refd. Fender v. Mildmay, [1937] 3 
All E. R. 402. 

1998. Add. Annotation : — Consd. Beresford v. 
Royal Insurance Co., [1938] A. C. 686. 

2011. Add. Annotation : — Refd. Fender v, Mild- 
may, [1937] 3 All E. R. 402. 


2011a. Knighthood.] — If a contract which is 

illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would bo conferred if the 
donation was made, P., relying upon those 
representations &> in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, tk, as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary, nor claim to repudiate 
the contract as being still executcuy tk recover 
back the money paid. — Pajikinron v. Col- 
lege OP Ambulan(;e, Ltd. Harrison, 
11925] 2 K. B. 1 ; 93 L. .1. K. B. 1066 ; 133 
L. T. 135 ; 40 T. L. R. 886 ; 09 Sol, Jo. 107. 

I Annotation : — Refd. lie Qrogory, Exp. Norton, [193r>] Ch. 05. 

(7i) Agreements Relating to Banlcruptcy (Vol. XII. » 
p. 248). 

To the existing cross-references add as 
follows : — 

Agreement for withdrawal of petition.] — 
See BANKRUirrcY, No, 1366a, ante. 

Agreement for Improper distribution of 
estate.] — See BANKRUPrcY, No.. 4306a, ante. 

Agreements not to oppose discharge.] — 
See Bankrui»tcy, Vol. IV., pp. 640, 647. 

Agreements for payment of debts barred by 
discharge.] — See Bankrui>tcy, Vol. IV., 
pp. 689-592. 

Agreements for procuring assent of creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-1145. 

2028. Add. Annotation : — Refd. Re Lanyon, Lan- 
yon V. Lanyon, [1927] 2 Ch. 264. 


PART VI. SECT, 4. SUB-SECT. 2.— A. 

1977 iv. .] — A contract will not 

be declared unenforceable as being 
against public policy, unless it belongs 
to a class of contracts that the law 
recognises as being within that cate- 
gory, The ct. cannot Invent a new 
head of public policy. — W adoert v. 
Fall (Sask.), [1926] 4 D. L. R. 333; 
119261 2 W. W. R. 657.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 

B. a) Hi. 

u. Anigntneid of fnoneu due under 
mail’-coniracLh-A mail -contract pro- 
hibited the assignment of moneys due 
thereunder without the consent of the 


Postmaster- General : — Held. : such an 
assignment was not void os contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. — Hoddeb & Tolley, Ltd. 
e. OoRNES, 119231 N. Z. L. R. 876.— 
N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. <g). 


■a. EvaHon of revenue laws — False 
invoice— Claim by vendor parttceps 
criminis .] — Where merchants residing 
in the United States sold goods to deft., 
Sc combined with him in furnishing 
false mvoioes to evade the revenue laws 
of this Provinoe in 'Respect of the 
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amount of duties to be paid on the 
importation of such goods : — Held : 
pitfs. could not recover their value 
from deft, in this country* — Mullen v, 
Kerr (1841). 6 O. S. 171.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (1) 1. 

208411. .] — Deft., a mar- 

ried wonoan, & known to pitf., with 
whom she hod illicit relat ions ^ to 
be married, promised hlin in writing 
that she would pay blm 110,000 if he 
would “ delay getting married untU 
she becomes a widow,** Deft, became 
a widow Sc pltf . brought an action for 
the tl0,00(); — Held: the agreement 
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2075. Add. Annotation : — ^Refd. Howard v. Od- 
hams Press, Ltd., [1937] 2 AU E. R. 609. 

2084a. Marine insurance — Not expressed In 

sea poUcy.l — No contract for sea izusurance 
is Vfldid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
Sumner). — Nagoremull v. Triton Insur- 
ance Co., I/rD. (1924), 41 T. L. IL 108, P. O. 

2089. Add, Citation : — 15 Asp. M. L. C. 506. 

Add, Annotation : — Dlstd. Pinnock v, Lewis 
& Peat, [1923] 1 K. B. 690. 

2089a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ THirf 
Register,” which in a prospectus issued by 
him was called a “ society ” ; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, &; of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., In the terms of the prospectus, that in 
consideration of pltf. putting up all the 
'necessary disbursements for the institution 


& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement : — Hetd : the agreement was 
illegal & void, being contrary to pubilc policy, 
& pltf. could not recover. — Ford v, Radford 
(1920), 30 T. L. R. 668 ; 64 Sol. Jo. 671. 

2089b. Agreement In breach of trade usage.] — The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy. — Barnett v. 
Sanker (1926), 41 T. L. R. 660 ; 69 Sol. Jo. 
824. 

2098. Add. Annotation : — Consd. Mutual Finance, 
Ltd. i’. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

2102a. .] — Guiborn v. Fellows (1717), 2 

Eq. Cas. Abr, 160 ; 6 Vin. Abr. 408, pi. 20 ; 
22 E. R. 136, L. C. 

^112. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2114. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. B. 607 ; 
Mutual Finance, Ltd. v. Wetton & Sons, Ltd., 
[1937] 2 K. B. 389. 


was unenforceable, on the grround that 
It was contrary to public policy & 
morals. — Hlibczuk v. Minuk, [1933] 
2 W. W. K. 20.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (1) ill. 

Bg. Contnwt to pay alimony — Col- 
lusive divorce.) —A contra(!t to pay 
alimony, basod on agToemcnt for col- 
luslyc divorco, tho coiiHidoration boinjr 
that al'tor divorce deft, should marry 
pltf. ’8 daiijrhtor, Is lllcffnl as ugralnst 
public policy. — OA.MPHELL V. Camp- 
bell, ilD.'iOJ 4 D. L. II. 52 ; 11 M. 1\ li. 
79.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2,— 
B. (t). 

2086111. .]— Deft, employed 

pltf., a land agent & member of a 
muiiieipal oounoil, to sell his land to tho 
Closer Settleniont Board under Dis- 
charged Soldiers Settlement Acts. 
Pltf. submitted the land to the Board, 
but befoi*o tho sale ho had resigned 
his position on the oounoil. Under 
the above Acts pltf., as a member of 
the council, could be called upon to 
advise the Board tn coimoction with 
purchase of land within tho muni- 
cipality. In an action by pltf. to 
recover from deft, commission on the 
sale ; — Held : tho private Interest of 
Itf. under bis agreement with deft, 
ad a tendency to interfere with the 
proper discharge by pltf. of his public 
duty, & tho agroomont was Illegal & 
void as being against public policy. — 
Wood v. Little, 11922] V. L. R. 11 ; 
29 O. L. R. 564 ; 27 Argus L. R. 
400,— AUS. 

2086 iv. .] — He W.* a con tract 

by which pltf. was to use his supposed 
induenoe with members of the Govt, 
for obtaining contracts in return for 
a oommlsslon was coutrary to public 
policy Sc void. — Cabr-IIabris v. 
Canadian General Elkctrio Co. 
(1920), 48 O. L. R. 231 ; 55 D. L. R. 
606; 19 O. W. N. 691.— CAN. 

2086 V. . ]— Whero a eon tract 

to pay a oommisslon on the sale of 
property to a provincial Govt, is entered 
into on the understanding that the 


agent is a person having influenee with 
the employees of the Govt. 8: that ho 
will exercise such influence to bring 
about tho solo : — HeAd : tho contract 
is Illegal. — MacMillan v. Mooney, 
[19241 4 I). L. R. 762 ; 3 W. W. R. 
458.— CAN. 

sb. Agreement between soldier d? 
vendor of land to Soldier Settlement 
Board for payment to vendor by soldier 
of additional sum.) — Held : not un* 
enforceable as being against public 
policy. — W adgery V. Fall (SasU.), 
[1920J 4 I). L R. 333 ; [1926] 2 W. W. 
R. 667.— CAN, 

BO. Agreement to offer prayers for the 
success of litigation.] — An agi’eoment, 
whereby one party consents to re- 
munerate another for the latter to offer 

S rayers to God for the success of lltiga- 
ion in which the former is engaged, is 
not contrary to public policy. — Bala- 

80NDARA MUDALIAR V. MaIIAMED 

OosMAN Saheb (1929), I. L. K. 53 
Mad. 29.— IND. 

sf. Indemnity bond beiuren subject 
d' State .] — An iudemuity bend between 
a Bubjiet & the State, e.g. to make 
good tiie loss of workbig a telegraph 
otiico, is not oiiposod to public policy. — 
IviflHoin Prasad Bhakat v. Skcre- 
TAKY OF State for India in Council, 
I. L. R., [1938J 1 Cal. 403.— IND. 

PART VI. SECT. 4, SUB-SECT. 4.— 
B. (a). 

2091 viii. .1 — Henry v. Dicjkie 

(1896), 27 O. R. 416.--CAN. 

2091 ix, .] — Held : a deed was 

an illegal consideration as being the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an Indictable offence, 
& was void. The offence for which B. 
was liable to prosecution was in the 
nature of larceny. Sc was an Indictable 
offence of a public nature. — Goldr- 
BROUOH, Mort Sc Co., Ltd. v. Black 
(1920), 29 W. A. L. R. 37.— AUS. 

2091 X. .1 — Held : an agreement 

the Gonsideration of which was the 
compounding of a compoundable 
offence was not forbidden by law Sc 
was valid ; (2) an agreement to oom- 

E ound a non -compoundable Rffenoe 
; void In law. — Ahmed Habsan v, 

22 


Hassan Mahomed Malek (1928), 
I. h. R. 52 Bom. 693.— IND. 

2091 xi. .]— Pltf. paid deft. 1100 

Sc made in deft.’s favour a chattel 
mtge. for $400 in order to stifle a 
prosecution for a public offence : — 
Held : pltf. was entitled to a Judgment 
setting aside the chattel mtgo. ; for 
pltf., upon tho evidence, was not in 
pari delicto with deft. — Steinberg v. 
Cohen, [1930] 2 D. L. R. 016; 64 
O. L. R. 545.— CAN. . 

2091 xii. .]— A tran.saction 

cuter cd into in consequence of a tlireat 
to prosecute criminally one of tho 
jiarties to it : — Held : to justify tho 
liuding that tho threatening party 
agreed by implication not to prosecute 
if the other party complied with his 
demand ; &, idiert'fore, the transaction 
was illegal as constituting an agree- 
ment to stifle a prosecution. — F uller 
V. Stoltze, [193S] 1 W. W. R. 241 ; 
1 D. L. R. (;3:>.— CAN. 

sd. Compromise signed in hxype of 
avoiding prosecution — No ^omise not 
to prosecute .] — Dikur v. Biiavchook 
(Alta.), [1929] 2 D. L. R. 232.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
B. (b). 

2096 1. .] — A contract is not 

vitiated because it was Inducxsd by a 
threat of criminal proceedings, for 
which there was siiflicient ground, 
provided there is no agreement to 
stifle the prosecution. — Bow v. 
Pfeiffer & Gilbert, [1924)3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 iv. .] — D. was 

In the employ of pltfs. & was charged 
with criminal breach of trust in respect 
of a cheque for Rs.30,000 which he 
cashed for pltfs. D. paid pltfs. 
Rs. 15,000, & D. & his brother R, 
executed a mtgo. In favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Pltfs. put in a petition stating 
the facts, & the prosecution w'as 
dropped : — Held : the agreement was 
not against public policy. — Dwuendra 
Nath Mullick v. Gopiram Qobin- 
daram (1925), I. L. R. 63 Calc. 51.— 
IND. 
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2118 . Add, Annotation : — Consd. Hardie & Lane 
V, Chilton, [1928] 2 K. B. 306. 

2122 . Add, Annotations : — As to (1) Reid. Wylie v, 
Lawrence Wright Music Co. (1932), 90 J. P. 
156 ; Howard v. Odhams Press, Ltd., [1937] 
2 All E. II. 509. As to (2) Apld. Foster v. 
Driscoll, Lindsay ^v, Attficld, Lindsay v. 
DriscoU, [1929] 1 K. B. 470. Consd. Berg 
V. Sadler & Moore, [1937] 2 K. B. 158. 

2127. Add. Annotation : — Consd. Howard v. Od- 
hams Press, Ltd., [1937] 2 All E. R. 509. 

2129. Add, Annotation : — Refd. Howard r. Od- 
hams Press, I.td., [1937] 2 All E. R. 509. 

2136. Add, Annotation: — Consd. R. v, Manley 
(1932), 97 J. P. 6. 

2147. Add. Annotation : — Refd. Howard v. Od- 
hams l*ress. Ltd., [1937] 2 All E. R. 509. 

2152. Add. Annotation: — Consd. Howard v. Od- 
hams Press, litd., [1937] 2 All E. R. 500. 

2153. Add. Annotatioyi : — Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

2154a. Agreement no- to disclose confession of 
misdemeanour. 1 Pltf. was a workman in tlu^ 
printing trade, A until lie lost his membership 
as hereiiuifl < r stated ho was a member of 
the trade union of that trade. Dibits, werij 
the pi'intcrs <fc jiublishers of a news])a))er in 
whicli for several years they had organ is(;d 
weekly crossword comfietitions for large 
money prizes. Pltf. liad for several years 
been emjiloyi'd by defts. as a, sortci* in their 
competition d(!partm(ad, A therc^a.fter in a 
similar capacity on another new.spatu hut 
subsecpiently he was uiKanployed. DeVts., 
suspecting tli;it systematk^ fraudulent cJieat- 
ing was going on among their sorters, made 
inquiries A got into touch with pltf. In 
the result pltf., on the faitlt of a vcaPal 
promise of secrecy by defts.’ repr(;.senta.tiv(*, 
signcid A left witli th(^ latter a typed documiuit 
containing statements made by him to tlie 
effect that lie had taken part in a fraud 
against the other newsjiajier on which hi' 
had ])oen einjiloyod ; that two furth(;r frauds 
in which lie was to share had been xiropo.sial 
but not yet committed ; that the method 
of the frauds was as tluM'fdn particularly 
described ; that there were groiqis of persons 
in defts.’ competition department sl-aff work- 
ing the .swindle regularly every w'(*ek, A that 
certain nami^d persons were suspected liy jiltf. 
to belong to these groiq^s : A that X>ltf. was 
making the statement on the definite under- 
standing that it was not to be used against 
him or divulged to any third party. Sub- 
sequently defts., being dissatisfied with the 
conduct of x^ltf., handed a copy of the said 
document to x^ltf.’s union. Pltf. was there- 
upon expelled from the union A had since 
failed to obtain work in his ii’ade A lost 
unemployment pay A other benefits from 
membership of the union. In tlie.se circum- 
stances j)ltf., a.ssertiTig a valid contract 
between himself A defts. under which he had 
given to defts. the information contained in 


the above-mentioned document in considera- 
tion of a promi.se of secrecy on their i)art, 
brought an action against defts. alleging that 
they had committed a breach of that contract 
by disclosing the document to pltf.’s union A 
claiming as damages the loss sustained by 
him in consequence of his exiilusion from the 
union : — Held : the contract sued iqion Avas 
invalid as being against public policy, inas- 
much a.s it purported to pre\"ont defts. from 
giving information to third parties which 
might assist tliem to secure the convi(;tion 
of jAorsons who had defrauded them in the 
past or to prevent the commission t)f frauds 
again.st them in the futuri'. ; (2) f>ii the 

assuuqition that tlie contract, sued uiion was 
A^alid, that the damage to ])ltf. consequent 
upon his expulsion from the trade union was 
not caused by defts.’ bri'ach of that contract 
by disclosing pltf.'s statement to the union, 
hut by bis own wrongful conduct, A, no other 
substantial damage being claimeil, pltf. 
could only recover nominal damages from 
defts. for that breach of contract. — IlowAUU 
V. OniTAMS PiMOSs, l;rn.. [1938] 1 K. B. 1 ; 
[1937] 2 All E. R. 509 ; 106 L. .1. K. B. 675 ; 
157 L. T. 191 ; 53 T. T.. It. 570 ; 81 Sol. .To. 
376, P. A. 

2156. Add. A nnotations : — Consd. Poster v. Driscoll, 
Lindsay v. AttOeld, Lindsay v Driscoll, 
[1929] 1 K. B. 470; Alt'xander v. Rayson, 
[1936] 1 K. B. 169. Refd. Hcrg v. Sadler A 
Moore, [1937] 2 K. B. I5h. 

2170, Add. Annotation IP v. Beiaibard, 

[1938] 2 K. B. 261. 

i 2185a. Contract between wife & third party— 

Valid.]— MATJirni r. Rhodes (1934), 78 Sol. 
Jo. 414. 

2186. Add. Annotations : — Dlstd. Sivoyer v. Allison, 
[19.35] 2 K. B. 103. Refd. Fender v. Mild- 
may, [1937] 3 All Ik R. 402. 

2187. Add. Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

2188. Add. Aimotations : ~ A^onsd, h’ende.r Mild- 
may, [1937] 3 All E. R. 102. Refd. Davie.s v. 
Elmslic, [1938] 1 K. B. 337. 

2189. Add. Annotations -Apld. Siveyer v. Alli- 
son, [1935] 2 K. B. 103. Consd. Fender v. 
Mildmay, [1937] li All E. H. 402. Refd. 
Davies v. Ehnslie, [1938] 1 K. B. 337. 

2190a. Inference of new promise after 

divorce.] — Pltf., who at the time was a 
married woman, accejAted deft.’s x)roposal of 
marriage, X)rovided that she obtained a 
divorce. Ifitf. did obtain a divorce, A deft, 
then gave her an engagement ring A the date 
of the wedding was arranged. Ultimately 
deft, married another woman. In an action 
for breach of promise of marriage deft, 
pleaded that the contract was void in law 
as being contrary t^ public policy •.-—Held : 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring A the arrangement of the date of 


PART VI. SECT. 4, SUB-SECT. 5.--C. 

f i. .] — Money advanced by a 

man to a woman with whom he lived 
in illicit relationship is founded on 
immoral consideration & is irrecover- 
able. — R osentzweio V. .SWAHTZ, [1937] 
3 D. L. R. 266.— CAN. 


PART VI. SECT. 4. SUB-SECT. 6.— G. 

2190 i. Prf/misee married — Promise 
to marry conditioned on divfrrcc. 1 — 
Whore a promise of marriage was mtwle 
after the bearing of a petition for 
divorce, but before the passage of the 
bill of divorce : — Held : any promise 

?3 


of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public policy, A no 
action could be maintained thereon. — 
Caulfield v. Arnold (No. 1), [1925] 
1 D. L. R. 295 ; [1926] 1 W. W. R. 
604 ; 34 B. 0. R. 404.— CAN. 
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the wedding, & pltf . was entitled to recover. — 
Skipp V, Kelly (1920), 42 T. L. R. 268, P. 0. 

AniMtation :~->Beld. Fender v. Mildmay, U937] 3 All E. R. 

402. 

21Q0b. Promisor married — Promise made after 
decree nisi — Immoral relationship before 
promise.] — A promise made by one spouse, 
after a decree nisi for the dissolution of the 
marriage has been pronounced, to marry a 
third person after the decree has been made 
absolute is not void as being against public 
• policy, Ac an action for damages for breach 
of the promise is maintainable by the third 
person. — Fender v, St. John-Mildmay, 
[1938] A. C. 1 ; 53 T. L. B. 885 ; 81 Sol. Jo. 
549 ; sub now . Pender v. MilDmay, [1937] 
3 All E. li. 402 ; 106 L. J. K. B. 641 ; 167 
L. T. 310, H. L. 

2100c. Promise to marry conditioned on 

obtaining decree of nullity.] — Semble: an 
agreement between a married man Ac an 
unmarried woman, who knows that he is 
married, that they will marry if Ac when he 
obtains a decree of nullity of his marriage, 
is illegal Ac void as being contrary to public 
policy. 

Semble : where an unmarried woman, in 
' reliance on representations by a married man 
that he can obtain a decree of nullity of his 
, marriage Ac will marry her thereafter, enters 
into an immoral association with him Ac 
thereby suffers damage, she cannot, on the 
representations i)roving to have been false, 
maintain against him an action for deceit, 
being herself a party to the immoral associa- 
tion. — SiVEYEU V. Allison, [1935] 2 1C. B. 
403 ; 104 L. J. K. B. 597 ; 153 L. T. 239 ; 
51 T. L. R. 634 ; 79 Sol. Jo. 479. 

2195. Add. Annotation : — Dlstd. Bradstreets 

British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

2105a. — - — .] — Pltfs., a private inquiry agency, 
carried on the business of providing to 
approved subscribers confidential reports on 
cos., firms Afc persons engaged in trade. The 
terms upon which the reports were issued 
were {inter alia) that all statements were 
strictly confidential, At that every subscriber 
should Inderaalfy p Itfs. against any loss or 
damage they might suffer from the breach 
by the subscriber of any of the conditions 
of the contract. Deft, co., an approved sub- 
scriber, through its managing director, re- 
quested pltfs. to furnish information regarding 
tne X. Co. for whom they wore agents. The 
report, being of an unfavourable nature, was 


communicated by deft. co. to their own 
solrs. Deft. M., a director of deft, co., with 
the approval of its managing director, 
applied for Ac was furnished with similar 
information regarding the X. Co., & on the 
same terms At conditions. M. at once in- 
formed the mana^ng director of deft. co. 
of its contents, matter having been 

brought to pltfs.* notice by the co. reported 
on, both defts. at the request of pltfs. returned 
the unfavourable reports. Pltfs., an action 
for libel having been brought against them 
in the King’s Bench Division, commenced 
proceedings against both defts. for an injunc- 
tion to restrain disclosure of the unfavourable 
reports which had been furnished, Afc a 
declaration that they were liable to indemnify 
pltfs. against any loss or damage arising 
from this disclosure. They also claimed 
damages: — Held: (1) deft. co. did not dis- 
close the report to any person other than 
its own solrs. Ac that this did not constitute 
a breach of contract with pltfs. within the 
meaning of the agreement ; (2) deft. M. 

became a subscriber to pltfs.* confidential 
reports for the purpose of obtaining a report 

" on the X. Co. Ac communicating the result 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
deft. co. was acting as the agent of the deft, 
co. Afc no breach of contract committed by 
M. was induced by deft. co. The action 
against deft. co. therefore failed ; (4) the 

agreement entered into by M. not to disclose 
the confidential information furnished to 
him Ac to indemnify pltfs. for any loss or 
damage which they might suffer from a 
breach by a subscriber of the conditions 
upon which reports were furnished, was not 
void as being against public policy ; (6) the 
disclosure by deft. M., although a breach of 
this contract, did not create the liability of 
pltfs. to be sued for libel ; this liability did 
not arise directly or indirectly out of any 
act of deft. M., Ac was not therefore within 
the scope of the express indemnity contained 
in pltfs.’ agreement with M. The only 
liability for damages, therefore, resulted 
from M.’s own breach of contract, & that in 
the circumstances such damages were merely 
nominal. — Bradstreetb British, Ltd. v. 
Mitchell Ac Carapanayoti Aj Co., Ltd., 
[1933] Ch. 190 ; 102 L. J. Oh. 34 ; 148 L. T. 
Ill ; 48 T. L. R. 670. 

2199. Add. Annotation : — Dlstd. Poster v. Driscoll, 
Llndsav v, Attfleld, Lindsay v, Driscoll, [1929] 

1. K. B. 470. 


PART VI. SECT. 4, SUB-SECT. 6.— H. 

■1. ApreemerU for support of aduh 
terin€ bastard,] — Held: a contract 
by a third party to pay the mother 
for the support of a child alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band is against public policy, void 
& unenforoeable. — K uko v. Baoyzbki 
(1922), 61 O. L. R, 226.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

2200 ill. .) — If a person cou- 

traoting to operate a boiler He engine 
has not a oertifloate or permit under 
Boilers Act. R. S. A., 1922 (o. 191), 
authorising him to operate that par- 
ticular kind of boiler s engine, the 
contract is prohibited by the Act, & 
is unenforceable, Ac such person Is 
not entitled to recover on a qwxniwn 


meruU, — Milne t>. Peterson, [1926] 
1 D. L. R. 271 ; [1924] 3 W. W. R. 
957.— CAN. 

2200 Iv. Where the legis- 

lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void. — Murshidabad 
(Nawab) V. Bclas Roy Chouphuri 
a928), I. L. R. 66 Oalo. 252.— IND. 

p 1. Action for transport of poods 

— A’o ceriifioate Md.] — Pltf.’s claim 
against d€tft. was for a balance due for 
goods sold Ac dolivered Ac for services 
rendered by pltf. by the transportation 
in their hiotor truck of deft. *8 store 
stock Ac fumltcure. Deft, contended 
that pltfs. oould not recover lor this 

24 


trcmaportatloD service because at the 
time It was rendered they did not hold 
a certificate or permit under Public 
Service Vehicles Act. 1934. Judg- 
ment for deft. — Wasel Bros. e. 
Laskin, [1934] 2 W. W. R. 677 ; 3 
D. L. R. 798.— CAN. 

p ii. Contract in contravention of 

Liquor Act, s. 252.] — Pltf. *8 statement 
of claim alloged that the personal defts. 
acting for themselves, or, in the alter- 
native, on bohalf of Drewrys (Regina) 
Limited, entered into an agraement 
with him under which he was to obtain 
a lease of hotel premises from the 
owner to a nominee of the personal 
defts., defts. were to obtain a Uoence 
for the sale of beer on said premises, 
Sc pltf. was to be appointed manager 
of Lbe licensed prezni^. He alleged 
breach of the contract, Ac prayed for 
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2214. Add, Annotation : — Refd. Anderson v, 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2217. Add. Annotaiion : — Refd. Re National 
Benefit Assurance Oo., [1931] 1 Ch. 46. 

2220. Add. Annotation : — Refd. Siveyer v. Allison. 
[1935] 2 K. B. 403 ; Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128 


SuB-SBOT. ?, — Particular Contracts rendered 
Void or Illegal by Statute (Vol. XU., 
p. 272). 

Add the following cross-reference : — 

Sale by other than imperial weights & 
measures.] — See Weights & Measures. 

2226. Add Citation :--See, [1906] 1 Ch. 747. n. 
Add, Annotation : — Apld. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

2227. Add. Annotation : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2228. Add. Annotatioy a : — Apld. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97 ; Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2229. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2232. Add. Annotations : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [1931] 1 Ch. 
46. 

2233. Add. Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

2234. Add. Annotaiion : — Refd. Ilarte v. Williams, 
[1934] 1 K. B. 201. 

2236. Add. Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

2245. Add. Annotation .—Apld. Foster v. Driscoll, 


Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

2248a. .] — Pltf. cannot recover for goods sold 

which he knows are to be applied to an illegal 
purpose, though he be not active himself 
in their being so applied, & be no sharer in 
the advantage to be derived therefrom. — 
Hutton v. Wey (1827), 5 L. J. O. S. K. B. 
220 . 

2251. Add, Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2265. Add. Aiinotaiion : — Consd. Alexander v. 
llayson, [1936] 1 K. B. 169. 

2267. Add. Annotation : — Consd. Alexander v. 
Jiayson, [1936] 1 K. B. 169. 

2268. Add. Annotation : — Refd. Alexander v. Bay- 
son, [1936] 1 K. B. 169. 

2269. Add. Annotations : — Consd. Alexander v. 
Bayson, [1936] 1 K. B. 160. Refd. Day v. 
Davies, [1938 J 2 K. li. 7 1. 

2269a. Totallsator club.] — Pltf a. claimed a 

uarter’s rent in advance? for premises let to 
efts, to bo used by them as a tote (totali- 
sator) club. Dofts. ple>aded that the con- 
tract was unenforceable as made for an 
illegal purpose — namely, tlie carrying on of 
a tote club : — Held : a t(^to club can be con- 
ducted in a legal manner on a credit basis, 
i.e. where no money or valuable thing is 
staked at the time the l)ot is made, but all 
that takes place is that the customer at tliat 
time promises to pay if iio loses in con- 
sideration of the promise that ho is to bo 
paid if he wins, & pltfs. were entitled to 
assume that the tot<3 would be conducted in 
a legal manner only, & there was no evidence 
that they knew that in fact it had bc(ui 
conducted in an illegal manner, i.e. on a 
cash basis, which, at the date of the quarter’s 
rent becoming due, it bad ceased to be. — 
Streatham Cinema, Ltd. v. John 
MoLauchlan, Ltd., [1933] 2 K. B. .331 ; 
102 L. J. K. B. 530 ; 149 L. T. 447 ; 97 J. P. 
273; 49T.L. R. 471 ; 31 L. G. B. 219. 


speciflo performance or damagres or a 
quantum meruit. On a motion to have 
the statement of claim stru(;k out & 
the action dismissed :—-HeUi : tho 
motion must succeed, sincx? ac<tordingr 
to the statement of claim, not only 
was deft. co. a brewer, l)ut the personal 
defts. were also brewers, within the 
definition of “ brewer " in Liquor Act, 
R.S.S., 1930, & the aCTeement sued on 
was, therefore, one that contemplated 
a violation of sect. 252 of said Act & 
was, therefore, void. — Popoff v. Cail, 
[19361 3 W. W. R. 689.— CAN. 

2218 i. Acti/m oriaing out of iUegal 
tofUrad — Recovery of money paid .] — 
Money paid under an Illegal contract 
cannot be recovered back. — Merkel v. 
MoKendry, J1926] 2 D. L. R. 996; 
[1926] 2 W. W. R. 7 ; 35 Man. L. R. 
606.— CAN. 

PART VI. SECT. 7. SUB-SECT. 1. 

B L .1 — In an action upon 

the oovenanta for payment contained 
in two mteee. made by deft. In favour 
ot pltt C., it wae found upon the 
eviaenoe that the real consideration 
for the advanoes made by C. in respect 
of which the mtges. were professedly 
made was deft.*a participation in a 
scheme which involved the defranding 
of the Govt, of Canada In the matter 
of sales tAT- or innrkmft tax. Sc the 
Bmugriing of intcolcating liquor into 
the United Stat^ : — Held : to estab- 


lish the illegality of an agreement It Is 
not necessary that the Illegality should 
be an integral part of It ; it Is enough 
if one of the parties oonteinplatcd an 
illegal act or transaction, & that the 
other party was aware of it, — Harwood 
& Cooper v. Wilkinson, [1929] 4 
D. L. It . 734 ; 64 O. L . R. 392 ; revsd ., 
[1930] 2 D. L. It. 199 ; 64 O. L. K. 
658.— CAN. 

0. Tievsd. 8uh nom. Dominion Fire 
Insurance Co. v. Nakata, 52 S. C. H. 
294 ; 26 D. L. R. 722. 

PART VI. SECT. 7. SUB-SECT. 2. 

2248 i. Oenerai rule.}-: A contract for 
the sale of goods that is in violation 
ot the law will not be enforced by the ct. 
— Ernst v. Christian, |1929] 1 

D. L. R. 207 ; 60 N. 8. R. 447.~CAN. 

2250 i. Goods supplied for illegal 
purpose — To knowledge of vendor — 
Smuggling.] — An action brought by a 
brewery oo. against the owners of a 
dock on the Ontario side of the D. 
river to restrain defts. from shipping 
from their dock beer other than that 
brewed by pltfs. in violation of a con- 
tract between tho parties was dismissed 
upon the ground that the ot. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed In Ontario an industry known 
as the “ liquor export business ** or 
** rum -running," consisting in the 
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exportation of Intoxicating liquors to 
the United States by smuggling Sc In 
contravention of the laws of that 
country. Tho ct. Is bound to take 
Judicial notice of that which Is com- 
monly & publicly known. Viewing 
the evidence before the ct. in the light 
of that knowledge it dearly indicated 
that pltfs. were not onlv the lessees 
of a dock & warehouse that were being 
used by them for “ nim-riinnlng ” pur- 
poses, but were the employers or 
abettors of one of the gang of sinu^lors 
that infested the D. river frontier. — 
WALKERVILLE liKKWINO CO. V. MaY- 
RAND, [1928] 4 D. L. n. 500 ; 63 

O. L. R. 5 ; revsd., [1929] 2 D. L. K. 
945 ; 63 O. L. R. 573.— CAN. 

2253 1. Sale of intoxi- 

cating liquor for use in place where 
Temperance Act in force.] — Price not 
recoverable. — Furlono v. Russell 
(1885), 24 N. B. R. 478.— CAN. 

2253 ii. .]— .Smith v. 

Benton (1890), 20 O. R. 344.— CAN. 


PART VI. SECT. 7, SUB-SECT. 8. 

sg. Letting premises for storage of 
goods to he smuggled to foreign Cfmntry. ] 
— Westoate V. Harris, [19291 4 

D. L. K. 643 ; 64 O. L. R. 358.— CAN. 


PART VI. SECT. 7, BUB-SECT. B. 

bJ. Money advanced to carry on 
gaming house.] — An action does not 



Cases 2283— 2833. English and Empibe Digest Supplement, 


2283. Add. Annotation : — Consd* Berg v. Sadler 
& Moore, [1937] 2 K. B. 168. 

2285. Add. Anrwtationa : — FoUd. Parkinson v. Col- 
lege ol Ambulance & Harrison (1924), 40 
T. L. B. 886. Consd. Alexander v. Bayson, 
[1936] 1 K. B. 169. 

2288. Add. Annotations : — Consd. Foster v. Driscoll, 
Lindsay v. Att field, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46 ? 
Uaseldine v. Hoskcn, [1933] 1 K. B. 822 . 
Berg V. Sadler &; Moore, [1937] 2 K. B. 158.’ 

2292a. .] — Naqoremtjll v. Triton Insur- 

ance Co., Ltd., No. 2084a, ante. 

2297. Add. Annotations : — Consd. Alexander v. 
Bayson, [1936] 1 K. B. 169. Refd. Berg. v. 
Sadler & Moore, [1937] 2 K. B. 158. 

2301a. Recovery of wages — Contract In 

breach of Shops Act.] — A shop assistant was 
employed under a contract of employment 
which had no reference to holidays. An 
order under Shops Act, 1912 (c. 3), s. 11 (1), 
had been made by the local authority for the 
district in which the shop was situated,' 
suspending the general obligation to close 
shops on the weekly half-holiday, but only 
on condition that aU the assistants in any 
shop which remained open were given a 
' holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 
open on the weekly half-holiday, but did not 
fulfil the above conditions. The assistant, 
who bad no holiday for a number of years, 
brought an action against his employers, 
claiming wages in lieu of statutory holidays ; 
— Held : as the terms of the assistant’s em- 

E loyment were in contravention of the Act, 
oth the assistant & his employers had been 

E arties to an illegal contract & neither could 
ave any claim against the other in respect 


of it. The assistant was, therefore, not 
entitled to recover. — Wylie v. Lawrence 
Wright Music Oo. (1932), 96 J. P. 156; 
48T. L. B. 296; 76 Sol. Jo. 249 ; 30 L. G. B. 
197. 

2306. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger & Fernau, [1933] 1 K. B. 793. 

2310a. .] — Where goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller bo a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers. — S tuddy v. Sanders 
( 1826), 6 B. & C. 628 ; 8 Dow. & By. K. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 E. B. 
234. 

Annotaiion : — Refd. Johnson v. Kirkaldy (1810), 4 Jur. 988. 
2317. Add. Annotations .-—As to (2) Consd. Re 
Simms, Ex p. Trustee, [1934] Ch. 1 ; Morgan 
V. Ashcroft, [1937] 3 AU E. K. 92. Refd. 
Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 
226 ; Bowling v. Cox, [1926] A. C. 761. 

2319. Add. Annotations : — Refd. Alexander v. Bay- 
son, [193()] 1 K. B. 169 ; Berg v. Sadler A 
Moore, [1937] 2 K. B. 158. 

2325. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance &- Harrison (1924), 40 
T. L. B. 886. 

2329a. Contract contrary to public policy.] — 

Parkinson v. Coixege of Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2333. Add. Anyiotations : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Consd, 
Berg V. Sadler Sc Moore, [1937] 2 K. B. 158. 
Refd. Anderson v. Daniel (1923), 93 L. J. 
K. B. 97. 


He for the recovery of money lent 
with the knowlodgre that tho borrower 
would use it in participating in the 
carrying on of a common raining 
house. — Miller v. Wall, [1933] 2 
W. W. R. 574 ; 4 I). L. K. 422 ; 41 
Man. L. 11. 325.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— B, 

2288 il. .] — Turner & Jones 

V. OURHAN (1891), 2 B. C. R. 61.— CAN. 

2288 V. — — Sale of land for im- 
moral purpose.] — Knowledge of tho 
vendor under a contract for the sale of 
property, real or personal, that tho 

S urchaser intends to apply it to an 
legal or immoral purpose will not 
avoid tho contract unless, from the 
circumstaucos, such as the particular 
nature of the property & the chanvcter, 
condition in life & occupation of the 

S urohtisor, a just inference can bo 
rawn from the facts in evidence that 
tho affroemout was made with tho 
latent & for tho purpose, operating: in 
tne mind of tho vendor, that the 
property should be applied to the 
illegal purpose alleged. In other 
words, if there is a consent to or a 
participation by the vendor in the 
subsequent illegal user or if the con- 
tract of sole was for tho purpose of 
enabling the purchaser to carry out 
the illogral, or immoral, purpose the ct. 
will not aid either party. — Rose v. 
Donaldson, Rose v. Briscoe, Rose r. 
Yates, [1931] 3 VV. W. K. 480.— CAN. 

tm. I mpomna terms on defendani — At 
what stage of proce«di 7 i 05 .]— While 


equitable tenus may bo iiiiposed ou 
deft, seeking: relief from a contract on 
the ground of lllcKaUty, they can be 
given only when asked for on tho dis- 
missal of the action to enforce the 
contract ; they cannot bo enforced as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
missal. — Demchenko v. Fbicke, fl92(>| 
2 D. L. R. 1090 ; [19261 2 W. W. R. 
221 ; 20 8ask. L. R. 492.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (b). 

2318 iii. .] — Ilehl : while money 

paid for an illegal purpose might have 
been recovered before the elleotiug of 
the lUogaJ purpose, it cannot be 
recovered after. — Lawson v. Farley, 
119241 1 D. L. R. 279 ; 1 W. W. R. 
243 ; 18 Sask. L. R. 48.— CAN. 

2818 iv. .] — Held: whore an 

executory contract is made for illegal 
sale of goods & the contract has not 
been carried out but remains totally 
unperformed, it is open to a party to 
repudiate tho iUegai contract & on 
avoidance to recover any moneys 
deposited. — Hirjee Devraj & Co. v. 
Mauno Lyun Shein (1924), I. L. R. 
2 Ran. 414.— IND. 

sp. Pleading.) — Where a suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the contract & not for damages for 
breach : — Held : a decree for repay- 
ment of the money paid could not ho 
passed, unless the pl^t was amended. 
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— Hirjee Devraj & Co. v. Maunq 
Lyun Shein (1924), I. L. R. 2 Ran. 
414.— IND. 


PART VI. SECT. 9, SUB-SECT. l.~ 
C. (0) i. 

2326 iv. .] — ritf., an insuranoe 

agent, induced deft, to apply for insur- 
ance on tho promise that he would 
share his commission with deft. : — 
Held : the promise to share commission 
was proliibited by Insurance Act, 
1917 (Can.), & the transaction was 
illegal. — Bernstein v. Erickson, 
[1921] 1 W. W. R. 834 ; 56 D. L. R. 
616,— CAN, 

2326 V. .] — Held : while money 

paid for an illegal purpose might have 
been recovered before the ejecting 
of the illegal purpose, it cannot be re- 
covered after. — Lawron v. Fabley, 
[19241 1 D. L. R. 279; 1 W. W. R. 
243 : 18 Sosk. L. R. 48k— CAN. 

2326 vi. Contract of carriage at pro- 
hibited rate.) — In an action brought by 
a railway co. to recover from the 
shipper the difference between the 
minimum tariff freight rate under the 
Dominion Railway Act, 1927, s. 330, 
& a lower rate mistakenly quoted to 
the shipper by an agent of the rail- 
way oo. & paid by the shipper : — 
Held : pltf. could not recover the 
difference as the contract was illegal 
& the parties were in pari delicto. — 
Canadian National Railway v. 
Kovinskt & Sons, [1932] 3 D. L. R. 
451 ; O. R. 629.— CAN. 
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2387. For the cross-reference following this case, 

“ Whether parties in pari delicto.] — See 
Nos. 2356, 2363, post,” read “ Whether 
parties in pari delicto, see Nos. 2353-2363, 
post” 

2339. Add, Annotations: — Distd.Hilli;. Fox (1858), 
31 L. T. O. S. 118. Retd. Foster v. Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secretary.] — 

Parkinson v. College op Ambulance, Ltd. 
& Harrison, No. 2011a, ante, 

2351. Add, Annotation : — Refd. Parkinson v. 
College of Ambulance Sc Harrison, [1925] 2 

K. B. 1. 

2356. Add, Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 4G. 

2358. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. 11, 886. 

2359a. Marine Insurance — Breach of Marine 

Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39),] -In 1920 the E. co. & 
the Y. CO. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede Sc the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920 ; Sc in .Ian. 
1922, an agreement, hereinafter called '* Uxe 
Outwards Treaty," on the same lines So v/hh j 
the same provisions as those of the agreement 
with the Y. co. was entered into between the I 
E. CO. & the N. co. In 1921 the N. co. & 
the E. CO. entered into another participation 
agreement, hereinafter called “ the Inwards 
Treaty," the N. co. ceding & the 111. co. 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for tlie 
issuing of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the three agreements. Sc no premiums 
were ever actually paid to the N. co., which 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
CO. the E. CO. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 

? aid or credited to it by the N. co. under the 
awards Treaty. The Official Receiver 


rejected the claim on the ground that both 
treaties were invalid & inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c. 39), Sc Marino Insurance Act, 1906 
(c. 41), & were unlawful ; & upon a summons 
asking for an order that the nroof should be 
allowed : — Held : money paid by the B. co. 
upon the N. co.’s taking over the reinsurance 
treaty with tlie Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the law was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect. — Re National 
Benefit Assurance Co., Ltd., [1931] 
1 Ch. 46 ; 100 L. J. Ch. 38 ; 144 L. T. 171 ; 
[1029-30] B. & C. R. 250. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add, Annotation : — Hold. Parkinson v. Col- 
lege of Ambulance A Harrison (1924), 40 
T. L. R, 886. 

2375. Add, Annotations :r - As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Consd. Re Horae Sc Colonial Insurance Co., 
[1930] 1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2387. Add. Annoiaiion —Consd. Alexander r* 
Rayson, [1936] 1 K. B. 169. 

2391. Add. Annoiaiion : Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

2391a. .] — A promise may be enforceable, 

notwithstanding that tlie promisor lias in the 
same document made promises, supjiorted by 
tlie same consideration, which are void, pro- 
vided that the severed ]>arts are independent 
Sc that not the kind but only tlio extent of 
the promisor’s obligations will bo changed 
by the partial enforcement. — P utsman v, 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
315 ; 136 L. T. 285 ; 43 T. L. R. 153, D. C. ; 
affd,, [1927] 1 K. B. 741, 0. A. 

2401. Add. Annotaiion : — Refd. Papadopoiilos v, 
Papadopoulos, [1930] P. 55. 

2402. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annoiaiion: — Dlstd. Milsted v. Ilamp 
Sc Ross Sc Glcndinning (1927), 71 Sol. Jo. 845. 

2427. Add. Annotation : — Refd. J^ipadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


PART VI. SECT 9. SUB-SECT. 1.— D. 

2873 i. Damages for breach.] — Pltf. 
agreed to sell certain leasehold premiHes 
to deft., a person of enemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, a. 6, of which 
fact pltf. waa iMorant : — Held : pltf. 
might either (1) aue on the contract 
& claim damagea for doft.’s broach of 
contract In which caae deft, would be 
eatopped from alleging that the con- 
tract waa illegal & void, or (2) aue for 
restitution of compensation in respect 
of aois of part performance by him 
while ignorant of the Illegal nature of 
the contract, & before ita repudiation 
by deft. — Branigan v. Saba, 11923J 
N. Z. L. R. 97.— N.Z. 


PART VI. SECT. 9, SUB-SECT. 8. 

2384 U. .1 — Pltf. in ignorance 

that deft, was of enemy origin aoid to 
him certain premiwiS, the price to bo 
paid by instalmenta. Deft, waa given 
poaaesalon, but before all iuHtalmenta 
were paid he repudiated the agree- 
ment. An action by pltf. for unpaid 
purebaae -money having failed on the 
ground that the contract was illegal : — 
Ueld: pltf. might either (1) huo deft, 
on the contract & claim damages for the 
breach, in which caae deft, would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for reatitu- 
tion of compenaation in rcapect of acta 
of part performance by him while 
Ignorant of the Illegality, & before 
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ropud lation of the contract. — B ranio an 
V. Saba, [1923] N. Z. L. R. U7.--N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.— A. 

2388 vll. .] — Flannaqhan e. 

Healy (1900), 4 Terr. L.R. 391. —CAN. 


PART VI. SECT. 9, SUB-SECT. 6. 

sq. Cc/niract partly illegal — Perform- 
ance of illegal pari waived — lUraaliiv 
no defence lo action on security. }— 
Enoleblom V. Biakeman, [1930] 1 
W. W. R. .066 ; 2 D. L. R. 824 ; 42 
B. C. R. 2.09 : affg., [1929] 4 D. L. R. 
377 ; 41 B. C. R. 456,— CAN. 
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2485a. .] — In order to deprive plt£. of his 

right to relief in ©qnity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must he such 
a degree of illegality as is free from all doubt. 
— Babton V. MtriR (1874), L. R. 6 P. 0. 134 ; 
44 L. J. P. 0. 19 ; 31 L. T. 693 ; 23 W. R. 
427, P. 0. 

Aniwtalions : — Distd. Tooth v. Power, [1891 J A. C. 284. 
Eeld. He Tranaferred Civil Servants (Ireland) Compensa 
tlon, [1929] A. C. 243. 

2448. Add, Annotations : — ^Dlstd. Hardie & Lane 
V. ChUton, [1928] 2 K. B. 300. Refd. Howard 
Odhams Press, Ltd., [1937] 2 AU E. R. 
609 ; Mutual Finance, Ltd. v, Wetton & 
Sons, Ltd., [1937] 2 K. B. 389. 


2444. Add. Annotation : — ^Refd* Mutual Finance, 
Ltd. V, Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 

2454. Add. Annotation : — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 667. 

2456. Add. Annotaiion : — ^Refd. Oantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

2496. Add. Annotations: — Refd. Crown Milling 
Co. V. R., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1928] 2 K. B. 174 ; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 


Part VII. — Performance and Excuses for Non-Performance. 


2505a. ** Unforeseen contingencies excepted ’’ 

— Goods obtainable from source not contem- 
plated by sellers*] — A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.” No particular source* 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goods from the source con- 
^ templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — held : the above 

clause did not protect the sellers from liability 
to deliver the goods. — Wills (George) & 
Sons, I/td. v. Cunningham (R. S.) Son & 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2588. Add. Annotaiion : — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

2686. Add. Annotation: — Consd. Trollope (Geo.) 
& Sons V. Martyn Bros. (1934), 60 T. L. R. 
644. 

2544. Add. Annotations: — Refd. Oantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B, 172 ; Hogarth v. Cory 
(1920), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, [1920] A. O. 646; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 

2545. Add. Annotations : — Refd. Rederi Akt. Aeolus 
V. HUlas (1925), 42 T. Ii. R. 69 ; United States 
Shipping Board v. Strick, [1926] A. C. 645. 

2647. Add. Annotations : — Ck>nsd. Verelst’s Ad- 
ministratrix V. Motor Union Insce., [1926] 
2 K. B. 137. Refd. Stag Line, Ltd. v. 


Foscolo Mango & Co. (1031), 48 T. L. R. 127 ; 
Anastasia 8.S. Owners v. Ugleexport Charkow 
(1933), 149 L. T.''342 ; Dampskibsselskabet 
Heim dal v. Russian Wood Agency, Ltd. 
(1033), 149 L. T. 342 ; Akties Steam v. 
Arcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cob. 168. 

2558. Add. Annotaiions: — Consd. Verelst’s Ad- 
ministratrix V. Motor Union Insce., [1926] 2 

K. B. 137. Refd. HaU v. Pirn (1927), 137 

L. T. 585. 

2560. Add. Annotations : — Consd. Bernard v. 
Williams (1928), 130 L. T. 22. Refd. Lock 
V. BeU, [1931] 1 Ch. 36. 

2564. Add. Annotation : — Consd. Bernard v. 

WiUiams (1928), 139 L. T. 22. 

2567. Add. Annotation: — As fo (2) Refd. Bernard 
V. Williams (1928), 139 L. T. 22. 

2579. Add. Annotation : — Refd. Bernard r. 

Williams (1928), 139 L. T. 22. 

2585. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2590. Add. Annotaiion : — Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 362. 

2594. Add, Annotation : — Refd. Harold Wood 
Brick Co. v. Ferris, [1935] 2 K. B. 198. 

2597. Add. Annotaiion : — Refd. Lock v. Bell, 
[1931] 1 Ch. 36. 

2607. Add. Annotation : — Consd. Re Wait, [1927] 
1 Ch. 606. 


PART VII. SECT. 1. 

0 . Revsd.. 61 D. L. H. 609. 

f 1. Breads of collateral contract — 

Strict proof nece^wry,] — Bourdon t», 
Selwyn, [1928] 3 B. L. K. 661,— CAN. 

PART VIL SECT. 2, SUB-SECT. 1. 

2606 W. -- — .}~Where W. agreed 
to pay H. 610 as datiiagt's for assault 
& give an admission in writing that the 
assault was unjustified: — Held: a 
tender of 610 under pi'otest coupled 
with a statement that the assault was 
justified was not a compliance with 
the agreement. — W arren v. Hkslop 
(1925), 46 N. L. R. 89.— S. AF. 

PART VII. SECT. 8. SUB-SECT. 1.— A. 

2582 vl. ,1 — Where on the sale 

of a piano to be manufaotuied for 
the buyer there was a failure to deliver 


in four months, no time being specified 
for delivery : — Held : this was not a 
lapse of a reasonable time. — F oster e. 
Hrintzman & Co., [1923] 4 D. L. B. 
166.~CAN. 

2532 vll. .1 — Webber r. Oopb- 

MAN (Sask.) (1912), 21 W. L. R. 961.— 
CAN. 

2582 vlli. ,J — Hope (Henry) & 

Sons, Ltd. v. Canada Foundry Co. 
(1917), 40 O. L. R, 888 ; 39 D. L. tL 
308.— CAN. 


PART VII. SECT. 8, SUB-SECT. 2.— A 

n i. .1 — Where time Is of the 

essence of the oontraot. It is the business 
of the party, who has promised to pay, 
to see that toe money reaches the other 
piurty by or before the due date. — 
RAQHBIR Das V. SUNDAR LaL (1980), 
I. L. R. 11 Lah. 699.— IND. 
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PART VII. SECT. 3, SUB-SECT. 2.— 

a (b). 

■t. Extension of contract ,] — Jonbb v. 
OuBBUto (1909), 7 E. L. R. 190.— CAN. 

iw. Sale of shares .] — Rountree v. 
Wood (1920), 66 D. L. R. 396.— CAN. 


PART Vll. SECT. 8, 6UB-6E0T. 2.— 
D. (b). 

2507 iJ. Pltf. contracted to 

sell to deft, certain Oremn timbers 
to be procured from Amenoa ; — Held .* 
the contract being a meroaotile one, 
& therefore primd facie one In which 
time was of the essence of the oootraot, 
Sc there being nothing In the contract 
or the surrounding oiroumstanoes to 
show that the parties had a dtfferent 
intention, time was of the essence of 
the contract. — Jackson Sc Oo., Ltd. 
0 . Co-OPBRATTVE FBBEZINO OO. OF 

South Canterbury, Ltd., (1922J 
N. Z. L. R. 2 ; Oas. L. R. 176.— N*Z. 
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2621. Add. Annotation : — Consd. Bernard v. 
Williams (1928), 139 K T. 22. 

2621a. From Indefinite to definite date.] — 

Held : in the circumstances, time was of the 
essence of the contract. — Bernard v. 
Williams (1928), 139 L. T. 22 ; 44 T. L. R. 
437, D. 0. 

2624. Add. Annotation : — Consd. Martin v. Stout, 
[1926] A. 0. 369. 

2652. Add. Citation : — enb nom. Muffatt v. 
Parsons, 1 Marsh, 66. 

2693a. .] — Kraus v. Arnold (1822), 7 Moore, 

0. P. 69. • 

2698. Add. Annotation: — As to (1) Consd. Far- 
quharson v. Pearl Assurance Co., [1937] 3 
AUE. R. 124. 

2703. Add. Annotation : — Held. Farquharson v. 

Pearl Assurance Co., [1937] 3 All E. K. 124. 
2705. Add. Annotation : — Consd. Farquharson v. 
Pearl Assurance Co., [1937] 3 All E. K. 124. 

2734. Add. Annotation : — Retd. Broken Hill Pro- 
prietary Co. V. Latjiam (1932), 48 T. L. R. 630. 

2737. Add. Annotation . — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2738. Add. Annotation : — Refd. Cohen v. Roche 
(1920), 96 L. J. K. B. 946. 

2825. Add. Annotation : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable M 
lawA — Rose & Prank Co. v. Crompton 
(J. R.) & Brothers, Ltd., No. 4, ante. 


2830. Add, Annotations : — Apprvd. Martin v. Stout, 
[1926] A. C. 369. Consd. Guy-PelJ v. Foster, 
[1930] 2 Ch. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628, 

8831. Add, Annotationa: — Consd. Guy-PeU v. 
Poster, [1930] 2 Ch. 109, C. A. Refd. The 
British Trade, [1924] P. 104 ; Berners v. 
Fleming, [1925] Ch. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2832a. .] — Under agreements made in 

1923 &> 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 

1924 & 1926, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue sucli occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., <& worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway under- 
taking : — Held : by purportieg U> terminate 
the agreements defts. bad cominittod an 
anticipatory breach ther(‘of, Ao pltfs. were 
entitled to damages. — Nevj5K-Stop Ry. 
(Wembley) v. Biirnsir Empire Exhibition 
(1924) Incorporated, [1926] (3i. 877 ; 96 
L.J. Oh. 411; 135L.T. 4()5; 70 S<d. Jo. 736. 


PART VII. SECT. 3, SUB-SECT. 2.--G. 

2620 ill. .] — Where the evidence 

showed no binding aanwement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their ovra 
convenience to postpone the time for 
delivery : — Held : defts. were entitled 
at any time before delivery to require 
pltfs. to perform the contract according 
to its original terms. — Jackson & Co., 
Ltd. V. Co-oPKRATiVB Freezing Co. 
OF South Canterbury. Ltd., [1922] 
N. Z. L. R, 2 ; Gaz. L. R. 176.— N.Z. 


PART VII. SECT. 4, SUB-SECT. 2.— A. 

2628 i. Dull/ of promisee to attend .] — 
Great West Saddlery Co., Ltd. e. 
PBOra, [1929] 2 D. L. R. 274 ; 23 
S. L. R. 276 ; [1928] 3 W. W. R. 705. 
—CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

2640 i. Stranoer .] — Where a creditor 
refuses to entertain the idea of parent 
by his debtor or by some one acting on 
his behedf, & puts it out of the power 
of the tenderer to offer payment in a 
maimer acceptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise in its 
entirety is a valid tender, in spite 
of the form of it being itself not 
legal tender. — Vbnkatrama Attar v. 
Gopalakrisbna PILLAI (1928), I. L. R. 
58 Mad. 322.— IND. 


PART VIL SECT. 5, SUB-SECT. 6.— C. 

2704 ii. .}— Deft., an 

owner of land, informed D. Sc M., 
prospective pnrohasers, that he would 
sell it at a certain price to that one of 
the two who would first deposit the 
purohase-money with deft.’8 solr. ; Sc 
he so instmoted his solr. D., pltL, 


obtained the amount In currency & 
called on the solr., tolling him that ho 
had come to pay the money. The 
solr. Informed him that he was too late, 
since the night before he had agreed 
with M.’s solr., who had telephoned 
him that M. wished to pay the money, 
that he would treat that us an offer 
if completed in the morning. A few 
minutes later a letter arrived from 
M.'e solr. containing a cheque (there 
was no evidence adduced that It was 
certified) & the solr. informed D.,pltf., 
that M. had got the land : — Held : 
wliut pitf. did constituted a legal 
tender & therefore brought him witliln 
the terms of deft.'s offer & entitled him 
to the land. — Dunn v. Hanson (Alta.), 
[1928] 4 D. L. R. 606 ; [1928] 3 

W. W. R. 178.— CAN. 

PART VIL SECT. 6, SUB-SECT. 7. 

2778 I. General rule .] — A valid tender 
on a contract of debt is as much a 

S erformance Sc discharge of debtor's 
uty as an actual payment. — D asha- 
RATHI GHOSB V. KBONDKAR ABDUL 
Hannan (1927), I. L. R. 55 Oalo. 624. 
—IND. 

PART VII. SECT. 6, SUB-SECT. 2. 

2809 V. .] — Pen»ian Manu- 

faoturino Co. v. Broadhead (1892), 
21 S. C. R. 713.— CAN. 

q 1. .h-Held : the agree- 

ments relied on to establish a new 
contract were only in the nature of 
security. — M oOdtohbon Btuok Co. v. 
Oabdineb (Man.) (1912), 21 W. L. R. 
72 ; 4 D. L. R. 487.— CAN. 

PART VII. SECT. 6. SUB-SECT. 8.— 
A. (a) 1. 

2883 viii. .] — ^Although repudia- 

tion by a party to a contract of sale 


entitles dc facto l-iic other party t-o 
roc^ovor damagon tbus incurred, the 
vendor has l.h(\ right to lusiHt on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the lerniH of the sale, in 
which case his clalni for damages will 
bo mor‘»i ea8il> & readily osHessed upon 
rofuHal U) accept by tljo buyer. — 
Brilliant iSilk ManttfacturinjjI (Jo. 
V , Raukinan, ll!)2r>] 2 1). L. R. 91 ; 
11925] 8. (J. It. 249. CAN. 

2833 ix. .] — Where a co. re- 
nounced a contra<*t before breach A the 
other party luudo a new arrangement 
with the CO, with the oV)je» t of inlnlmls- 
Ing his damages : — Held • lie had 
adopted the renmiclatlon & was en- 
titled to damages. — Gaurisc s v. Thom- 
sen & Clarke Timber Co., (1920) 2 
D. L. R. 803 ; [19201 2 W. W. R. «1 ; 
37 B. C. R. 224.-~CAN. 

2838 X. .1 — Y. P. Barley Pro 

DUCKBB, I/TD. V. E. C. llORERTBON 
I^., Ltd., [1927] V. L. R. 194; 48 
A. L. T. 151 ; [1927] Argus L. R. llC. 
— AUS. 

2833 xi, .1 — Under an agree- 

ment between pltf. & defts. the former 
agreed to cut a certain number of 
railway ties & saw hmiber, & tl»e work 
was to be begun on Dec. 15 Sc com- 
pleted by the following Mar. 15. Aft»;r 
pltf. had carried on the work for some 
weeks defts., on Jan. .31, Instructed 
pltf. to stop work & put their own men 
oil the land to take charge of the work ; 
— Held : the fact that at the end of 
Jan. pltf. did not appear to have corn 
pletea a proi)er proportion of the 
contract did not warrant defts. In 
concluding that he could not fulfil It 
by Mar. 15. Defts.’ conduct was an 
inexcusable breach of the contract 
which Justified pltf, in treating It as at 
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2836, Add. Annotations : — Consd. Martin v. Stout, 
[1926] A. C. 369 ; Guy-PeU v. Foster, [1930] 
2 Ch. 169. Refd. Tyldesley U. D. 0. v. Leigh 
R. D, C. (1926), 23 L. G. R. 243 ; Robert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 312; 
Maple Flock Co. v. Universal Furniture 
Products (Wembley), Ltd., [1934] 1 K. B. 
148 ; De Jetley Marks v. Greenwood, [1936] 
1 All E. R. 803 ; Chandler Bros., Ltd. v. 
Boswell, [1936] 3 All E. R. 179. 

2835a. .] — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party 'must evidence his election 
to do so with every reasonable dispatch. — 
Berners v. Fleming, [1925] 1 Ch. 264 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotation: — Refd- Never-Stop Ry. (Wembley) v. British 
Empire Exhibition (1921) Incorporated, [1920] Ch. 877. 

2838. Add. Annotations : — Refd. Maple Flock Co. 
V. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148 ; De Jetley Marks v. 
Greenwood, [1936] 1 AU E. R. 863. 

2841. Add, Annotations : — Consd. Guy-PeU v. 
Poster, [1930] 2 Ch, 169. Refd. Berners v. 
Fleming, [1926] Ch. 264; Martin v. Stout, 
[1926] A. C. 359 ; Never-Stop Ry. (Wembley) 
V. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

2846. Add. Annotation : — Refd. Akt. Reidar v. 
. Arcos, [1927]1K. B. 362. 

2847. Add, Annotation : — ReW Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


2861. Add. Annotation : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. 

2861a. For Oxed period — Afterwards deter- 

minable on notice — ^Tlme for giving notice.] — 

By an agreement dated July 12, 1927, pltfs. 
& defts. a^eed that pltfs. were to deal with 
defts.’ entire output ol Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the following 
clause : “ It is understood that the above 

agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber of Commerce.” Disputes having 
arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 


an end, & entitled him to recover as 
damages the amount of the prollts 
which ho would have made had he 
been allowed to complete the work, 
as well aa the contract t)rlco for the 
ties completed. — B oon v. Bell & Bell, 
[19321 2 W. W. R. 304,— CAN. 

2838 1 a. .1 — Where the conduct 

of ono of the parties to a contract has 
been such ue would lead a reasonable 
person to the conclusion that he does 
not intend to full! I hia part of the 
obligation, the other party to the con- 
tract, whatever In fact may have been 
the actual Intention of the former, 
may treat such conduct as an intima- 
tion that the contract has boon 
repudiated. — Fakshind, etc. v. 
Beoiikly-Ckundall, [1922] S. C. 
(H. L.) 173.— SCOT. 

2838 V. .] — On the facts : — 

Held : deft, did not refuse to carry 
out the real contract & what ho 
did In the ciroumstauces did not 
amount to a repudiation of the real 
oontraot so os to entitle pltf. to 
terminate It. — Freedman v. French 
(1921), 50 O. L. R. 432.— CAN. 

2838 vi. .1 — If a party declares 

his intention not to bo further bound 
by a oontraot, this is an anticipatory 
breach mpon acceptance by the other 
party. It does not matter that the 
party so declaring is misinstnicted at 
the time os to the foots upon whioh 
he bases such dcolaration. — Clausen 
V. Canada Timber & Lands, Ltd., 
11923] 4 D. L. R. 751.— CAN. 

2838 vii. ,] — Where a buyer 

knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon : — Held : not a breach of oon- 
traot nor repudiation. — Townsend v. 
Moon Motor Co.. [1924] 1 D. L. R. 
611.— CAN. 

2838 viil. Partial non -per- 

fjrmance — Affreemmt aubstantidUy per- 
formed .] — By a tripartite agreement 
between the two applts., A. & B., & 
reap., it was agreed that A. should 
grant a sub-lease of one theatre to 
reap., that B. should grant a lease of 
another theatre to resp.. Sc that reap. 


should grant a sub-lease of a third 
theatre, including all offlecs, to B. 
The parties entered into possession, 
except that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement : — Held : the possession of 
the office was not essential to the use 
of the premises as a theatre, & a refusal 
to give it did not entitle aT)plts. to 
rescind. — Fuller’s Theatres, Ltd. 
V. Musgrove (1923), 31 C. L. R. 524. — 
A US. 

2838 ix. .1 — Albert Mining Co. 

r. Spurr (1883), 22 N. B. R. 346.— CAN. 

2838 X. .1 — Robinson v. Peters 

(Sask.), 11927) 3 D. L. R. 131.— CAN. 

2838 xl. ,] — Stein r. Kileel 

(1929), 1 M. P. R. 263.— CAN. 

2888 xll. .] — Doolan v. Schaf- 
fer. Ltd. (1932), 5 M. P. 11. 424.— 
CAN. 

8X. Contract with Commonwealth — 
Iteasonable belief thai contract not being 
carried out —Powers of Minister. ^ — An 
agreement between the Commonwealth 
& applt. whereby applt. agreed to 
provide & maintain an efficient coastal 
shipping service In the Northern 
Tomtory oontoined a provision that, 
If at any time the Minister for Home 
& Territories should “ have reason to 
believe " that the agreement was not 
being carried out by applt. in accord- 
ance with the agreement, the Minister 
might determine the contract : — Held : 
In exercising the power the Minister’s 
function was administrative & not 

3 uasl -judicial, Sc therefore he might 
etermlne the contract without giving 
applt. on opportunity of being heard. — 
Bouoaut Bay Co., Ltd. v. The 
COMMONWEALTH (1927), 40 C. L. R. 98. 
— AUS. 

PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) ii. 

aa. Contract by correspondence — 
Refusal to sign formal contract.}— Oox- 
tain oorrespondenoe & memoranda 
were relied on by pltfs. to prove an 
agreement by delta. Subsequently 
a formal oontraot was sent to defts., 
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which they refused to sign, objecting 
to its terms : — Held : assuming that 
the previous documents were sufficient 
to establish a contract, the terms of 
the proposed formal contract modified 
materially to defts.’ prejudice the 
previous undertaking as to time of 
shipment, & defts. had rejected it & 
clearly intimated their Intention to 
consider the contractual relations at 
on end, which they were entitled 
to do. — FU.7ITA & Co.. Ltd. v. 
Northern Fruit Co., Ltd., [1923] 
1 D. L. li. 402 ; 10 Sask. L. R. 414 ; 
[1923] 1 W. W. R. 59.— CAN. 

BC. Contract for correspondence course 
— Refusal to accept papers sent. ] — Where 
pltfs. wore ready & willing to carry out 
their contract to give a correspondence 
course in accounts & wore only pre- 
vented by the refusal of deft. : — Held : 
pltfs. were entitled to judgment for 
fees. — Alexander Hamilton Inst. 
V. McNally (1919), 63 N. S. R. 303.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 

2851 li. .) — Pltf. contracted 

with deft, for advertising & agreed 
to pay a weekly rent in advance, if 
the rent fell Into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf.'s default In payment of rent ; — 
Held : pltf.’s default did nbt ipso facto 
avoid the contract, & in the absence 
of an allegation that pltf. had elected 
to treat the contract as void, the plea 
was bad. — M anninoton e. Clifford 
(1921), 17 Tas. L. R. 13.— AUS. 

h I. Endurance test — Affreement 

among competitors to drop out in 
— The last eleven couples of a walklDg 
endurance competition agreed to drop 
out in turn by drawing lots Sc then 
divide the prize money : — Held : this 
was a breach of the original contract 
which justified the promoters in ter- 
minating the contest & giving no prize 
money. — 2^VAaLiA v. Rogers (1932), 
45 B. 0. R. 471.— CAN. 
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was terminated on Apr. 22, 1928. Pltfs. 
brought an action for breaches of contract, 
(a) in terminating the contract before the 
expiry of the agreed term, & (6) because, as 
they alleged, defts. refused to supply them at 
“ the current prices for the Middlesbrough 
pig iron ** : — Held : defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. — 
Jacks (William) & Co. v. Palmer’s Ship- 
building & Iron Co. (1928), 98 L. J. K. B. 
366 ; 140 L. T. 473 ; 34 Com. Cas. 107, C. A. 

2877a. .] — Deft, was the chairman of the 

*S. Co. which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of tlie same amount ; & ^eft. 
having intfjrested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 
1922, in these terms : “ Regarding the issue 
of £15,000 First L( in Debentures of theS. Co. 
at the price of i>0 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘ any profit ’ 
only refers to the redemption price of £100 
per £80 which, when received, will shov^ a 
profit of £20 per bond <fe the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties during the currency <n ihe 
debentures. . . . TJie interest you vi^ill b- j 
entitled to receive from the co. is excluded | 
from the consideration of profits.” The 
debentures were redeemable on July 1, 192.5, 
but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between jiltf. deft, 
in which pltf. announced his intention of 
selling the debentures, & deft, protested 
against this, claiming tJiat they must be kept 
till their due date. On July 16, 1925, pltf. ! 
put the debentures up for sale, & in the 
absence of other bidders sold them to hts 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of I.(Ords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
went into liquidation & pltf. having re- 
purchased the debentures from his son, 
brought these proceedings to recover his 
loss : — Held : in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract & having failed to maintain 
the position essential to enable deft, to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft, had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present acti-^n. — 


Guy-Pell v, Foster, [1930] 2 Oh. 169 ; 99 

L. J. Ch. 520 ; 143 L. T. 247, C. A. 

2884. Add, Annotation : — Refd. Walton Harvey, Ltd. 
V, Walker & Homfrays, Ltd., [1931] I Ch. 146. 

2885a. Necessity for licence to operate vessel — 

Election to operate another vessel.] — Resps. 
were owners &; applts. were charterers of a 
steam trawler which was fitted with, & could 
operate as a trawler only with, an otter trawl. 
By the charter party the vessel could be used 
only in the fishing industry. The (diartor- 
party was renewed for a year from Oct. 26, 
1932. At that date both parties knew that a 
Canadian statute, which was ai)pUc;able, made 
it an oft’ence to h'avo a Canadian port with 
intent to fish with a vessel using an otter 
trawl, exc(‘pt. under licence from the Minister. 
In Mar. 1 933, applts. applied to the Minister 
for licenc4\s for five trawlers which they were 
operating. The Minister intitnated that only 
three licemu's would Ix^ granted, Sc requested 
applts. to name the l lirc'e trawlers in respect 
of which the throe licences should be granted. 
Applts. named three trawlers, excluding the 
trawler now in qiiestion. Sc accordingly 
li(amces were granted for those tlireo only. 
Applts. thoi’eui)on claiTiud that they wovo 
no longer bound by tlie cliarterparty, Sc to 
an action claiming thfj cUartca* hire j)le.'ided 
tliat the charterparty liad become impossible 
of VKjrformanc.e Sc> tlu ir obligations under it 
ended : — Ilr.ld : tdiere had no frustration 
of the chaT*t<‘rparty, as .'ihsence of a licence 
was due to the eUict ion of ai)pits., who re- 
mained lifibhi for tluj ] lire. — Maritime 
National Fish, J^td. v. Oc ean Thawt.ers, 
Ltd., [19.351 A. O. .524; 101 L. ,T. P. C. 88; 
153 L. T. 425; 79 Sol, Jo. 320; IS Asp. 

M. L, (J. 551, P. C. 

2888. Add, A nnoialions - Gramophone 

Records, Ltd. (1930), 69 L. Jo. 201. Refd. 
Livock Pearson (1928), 33 Com. Cas. 188; 
Fowler v. Commercial Timber Co., [1930] 2 
K. H. 1. 

2896. Add, Annotalions : — Consd. Meyrick il Dyson 
(1025), 41 T. L. IL 3(iS. Refd. 10 vans v. 
Employers’ Mutual Insurance Association, 
Ltd., [1936] 1 K. B. 505. 

2899a. Effect of part-performance — Major part 
of consideration received.] — Pltf , a ment-al 
specialist, & the proprietx)r of a nursing 
home, sued deft, for medical attendance & 
board Sc lodgings of deft.’s son, a patient 
certified to be insane ; & deft, counter- 

claimed for negligence Sc unskilful treatment. 
The jury found for pltf. on the claim ; & on 
the counterclaim they awarded deft. 20«., 
finding that pltf. w/is guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 Sc 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 338 i—Held : as 
deft, had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim. Sc judgment 
must be entered in accordance with the verdict. 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (0). 

•b. Provision in contract for liqui' 
dated damages .] — A clause In an agree- 


ment provided that a certain sum of 
money to be paid by reep. should be 
treated as the amount of oomi>enHation 
In case of his failure to carry out the 
contract : — Held : not to authorise 
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resp. to determine the agreement by a 
notice to determine & an offer to pay 
that sum. — B' ullkr's TnRAxnES, Ltd. 
V . Mubgrove (1923), 31 C. L. It. 524. 
— AUS. 
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— Mbybick V. Dyson (1926), 41 T. L. B, 368 ; 
suhaeguent praoeedinga, 41 T. L. R. 675, 0, A. 

2906. Add, Annotation : — Refd. Thomas v, Ham- 
mersmith Borough Council, [1938] 3 All E. li. 
203. 

2911. Add. Annotation : — Refd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 AU E. R. 421. 

2911a. Election to treat contract 

as at an end.] — In 1929 defts. contracted to 
deliver to pltf. 26,000 tons of cement to be 
delivered as.& when required at 285. per ton. 
Pltf. at that time anticipated the completion 
of a contract which would enable him to 
dispose of this cement, but the contract never 
materialised. The contract was then allowed 
to sleep till 1931 when, after correspondence, 
the contract was revived or a new contract 
entered into upon the old terms as to about 
24,000 tons of cement. Some deliveries 
were made, but in 1933 there was such a 
slump in the trade that it was not profitable 
for the pltf. to take the cement at 285. He 
did by arrangement take several deliveries at 
a lower figure. In 1985 pltf., upon prices 
improving, again attempted to revive the 
contract. Defts. at no time gave pltf. notice 
to take delivery or determine the contract : — 
' Held: (1) the acceptance of deliveries at a 
figure below the contract price in 1933 was 
an election on the part of pltf. to treat the 
contract as at on end ; (2) the contract had 
been abandoned. — Pishhiv, Ltd. v . East- 
woods, 1/vD., [1936] 1 All E. R. 421. 

2927. Add. Annotation : — Consd. Berry v. Berry, 
[1029] 2 K. B. 310. 

2982. Add. Annotation : — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2934. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2986a. .] — By a deed of separation dated 

Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 


claiming arrears of allowance under the deed : 
—^Held : applying the rules of equity which 
must prev^ when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 26, 1928, was a good defence 
to the wife’s action under the de^. — ^B erry 
V. BBRBY,il929] 2 K. B. 316 ; 98 L. J. K. B. 
748 : 141 L. T. 401 ; 46 T. L. R. 624. 

2988. For ** Validity of rescission of parol.] ** read 
** Validity of rescission by parol.]** 

2988a. S. P. Ingb v. Lippingwbll (1772), 2 Dick. 
469 ; 21 E. R. 352. 

2938b. S. P. Ex p. Ilohesteb (Eabl) (1803), 7 
Ves. 348 ; 32 E. R. 142. 

Annotations Held. Andrew c. Andrew (1855), 3 Sm. & G. 
130 : Dickenson v. Stldolph (1861). 11 0. B. N. S. 341 ; 
Lome V. Louis (1864), 3 New R^. 389 ; In the Estate of 
ToUemacho, [1917] P. 246 ; Ward v. Van Der Loefl, 
Bumyeat v. Von Der Loeff, [1924] A. C. 653. 

2941. Add. Annotationa : — ^Refd. British & Ben- 
ingtons v. North Western Cachar Tea Oo., 
[1923] A. 0. 48 ; Newsholme v. Road Trans- 

, port & General Insce., [1929] 2 K. B. 366 ; 
Besseler, Waechter Glover & Co. v. South 
Derwent Coal Co., [1938] 1 K. B. 408. 

2944. Add. Annotation : — Refd. Knapp-Fisher v. 
Crisp, [1936] 3 All E. R. 560. 

2945. Add. Annotationa : — Apld. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48 ; Rose & Frank Oo. v. 
Crompton, [1926] A. 0. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Oh. 179 ; 
Besseler, Waechter, Glover <te Co, v. South 
Derwent Coal Co., [1938] 1 K. B. 408. 

2946a. .] — In a contract for the sale of goods 

a term as to delivery of the goods is a 
term of the sale, an alteration of that term 
is an alteration of the contract, which must be 
evidenced in writing, if the goods are of the 
value of £10 or upwards, in accordance with 
the Sale of Goods Act, 1893 (c. 71), s. 4 The 
general principle to bo deduced from the 
authorities is that if the parties agree to 
substitute a new contract for the original 
contract, or to vary its terms, that agreement 


PART VII. SECT. 6. SUB-SECT. 8.— C. 

2900 V. .] — Where applt. had 

an election to reHclnd : — Reid : ho 
bad by his conduct In grolng on with 
the agreement & taking advantage 
under it. irrevocably exercised Us 
election to affirm the agreement. — 
Fullka’s Thbaitieb, Ltd. t >. Mus- 
GROVK (1923), 31 0. L, II. 524.— AUS. 

2900 vl. .] — Defts. ordered 

oertain goods manufactured by pltfs. 
With some trifling exceptions all the 
iroods wore In accordance with the 
reoulremonta of the contract & reason- 
ably flt for the purpose for which they 
were supplied. Some of the goods 
were returned & an adjustment made 
oonoeming them : — Held : defts. had 
waived any right they might have 
had to repudiate the contra^ because 
of the delivery of defective goods. — 
Hamilton Grab & Maouine Oo. v. 
Lewis Brothers, L1924] 3 D. L. R. 
367.— CAN. 

PART VIl. SECT. 6, SUB-SECT. 3.— D. 

so. Contract absoltdely terminated.] 
— Where there was a distinot & 
unequivocal refusal by pltfs. to per- 
form their contract ; — Held : so long 
as defts. were oontinuinir to urge or 
demand oomplianoe with Uie oontraot, 


it oould not be said to have been 
terminated, but whore finding that 

S ltfs.’ attitude was unalterable, defts. 

eclded to acquiesce in it, & com- 
municated such acquiescence to pltfs., 
the contract between the parties was 
put an end to. — J handoo mal-Jaoan 
Nath v. Puul Chand-Faten Ohand 
(1924), I. L. R. 5 Lah. 497.— IND. 

td. Collateral contract not ter- 

minated.] — Murray v. Delta CkjppER 
Co.. Ltd., [1925] 4 D. L. R. 1061.— CAN. 


PART VII. SECT. 6, SUB-SECT. 4 . 

to. Affreement under seal.] — Long 
delay in bringing action cannot defeat 
the enforcement of an agreement under 
seal where the twelve years specified 
by Stat, Limitations have not expired. 
— MoOormack V. Robinson, fl924) 
3 D. L. R. 878 ; 2 W. W. R. 1110.— 
CAN. 

PART VIl. SECT. 6. SUB-SEOT. 5. 

•f. Rights of parUes — Indemnification 
if party misled from obligations of con- 
froof. h-Where resolssion of a oontraot 
is ordered the ot. has full power to 
make a Just aUowance &; to do what is 
practioally Just, although It may not 
be able to restore the parties predsely 
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to the state they were In prior to the 
oontraot. The right of the party 
misled to be put into the position in 
whloh he was before the contract, 
includes the right to be indemnified 
from the oonsequenoes & obligations 
which are the result of the contract set 
aside. — Lewis &, Lewis t>. Howson, 
[192^ 4 D. L. R. 207 : [1928] 2 

W. W. R. 19T ; 22 Bask. L. R. 624.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 

B. (a). 

2938 111. B. P. Stanlakb v. Ring* 
HAND (Bosk.), [1922] 8 W. W. R. 758 ; 
70 D. L. R. 546.— CAN. * 

2938 Iv. .) — Where the real 

nature of the transaction is a com- 
promise of a claim for breach of 
warranty, an agreement to rescind a 
sale of goods of the value of £10 or 
upwards by the mutual return of the 
consideration Is enforceable althongh 
not In writing^— Booth, McDonald & 
Oo„ Ltd. oTBLall, [19311 N. Z. L. R. 
1086.— N.Z. 

2938 111. .1— A verbal oontraot, 

whether enforceable or not, Is sofBoient 
to reeoind a written oontraot. — 
Mason v. Scott. [1934] 3 D. L. R. 769 : 
8 M. P. R. 219 ; revsd., [1935] S. O. R. 
666; 2D.L.R. 641.— CAN. 
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must be in writing. But if the variation is 
a mere volimtary forbearance to insist on 
delivery or acceptance according to the strict 
terms of the contract, the original contract is 
not affected, & the obligation to deliver & 
to accept the full contract quantity still 
continues. — ^B essei^, Waechter Glover 
& Co. V, South Derwent Coal Co., Ltd., 
[1938] 1 K. B. 408 ; [1937] 4 All E. R. 652 ; 
107 L. J. K. B. 365; 158 L. T. 12; 54 
T. L. R. 140 ; 43 Com. Cas. 86. 

2958a. Add* CUation : — 28 Com. Cas. 266. 

Add, Annotaiiona : — As to (1) Consd. Rose & 
Frank Co. v, Crompton, [1925] A. O. 445. 
Retd. Royal Exchange Assce. v, Hope, [19281 
Ch. 179. 

2960. Add. Annotation : — Refd. Besseler, Waechter 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2962. Add. Annotation Refd. Besseler, Waechter 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2968. Add, Annotcdioms .* — Refd. British & Bening* 
tons V, North Western Cachar Tea Co., [1923] 

A. C. 48 ; Besselei , W^aechter Glover & ( '<>. 
V. South Derwent Coal Co., [1938] 1 K. B. 
408. 

2964. Add. Annotaiion : — Refd. British & Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2965. Add, Annotation : — Refd. Rose & Frank Co. 
V. Crompton, [1923] 2 K. B. 261. 

2966. Add. Amiotation : — Refd. Besseler, Waechter 
Glover &; Co. 7). South Derwent Coal Co , 
[1938] 1 K. B. 408. 

2967. Add. Annotations : — ^Refd. British & Bening- 
ton? v. North Western Cachar Tea Co., [1923] 
A. C. 48 ; Besseler, Waechter Glover & Co. v. 
South Derwent Coal Co., [1938] 1 K. B. 408. 

2968. Add. Annotaiion : — Refd. Besseler, Waechter 
Glover & Co. r. South Derwent Coal Co., 
[1938] 1 K. B. 408. 


2970. Add, Citation : — 28 Com. Cas. 244. 

2975. Add, AnnotcUions : — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v, Fleming, [1926] ('h. 264. 

2991. Add. Annotation: — As to (2) Consd. Koch 
V, Dicks, [1933] 1 K. B. 307. 

3033. Add, Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

3038. Add, Annotation : — Refd. Hong Kong & 
Shanghai Bank v, Lo Lee Shi, [1928] A. C. 181. 

3040. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 

3041. Add. AnnotatUyn : — Refd. Re Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 

3042a. .] — An alteration in a deed is presuined 

to have been made before execution. — Re 
fSpoLLON & Long’s CVmTiiAcn\ [1936] Ch. 
713 ; [1936] 2 All E. R. 711 ; 105 1.. J. Ch. 
347 ; 155 L. T. 554 ; 80 Sol. Jo. 510. 

3069. Add. Annotation : — Consd. Hong Kong & 
Shanghai Bank r. Lo Lee Shi, [1928] A. C. 181. 

3077. Add. Annotations : — Apld. Kennedy v, 

Thomassen, [1929] 1 Ch. 426. Refd. BeU v. 
Lever Bros., Ltd. (1931), 146 T.. T. 258. 

8078. Add. Annotations : — Refd. Bell v. Lever 
Bros., LLl. (1931), 146 L. T. 258 ; Robert A. 
Munro 6c Co. v. Meyer, [1930] 2 K. B. 312. 

3078a. .] — Barrow, IjANE &; Ballard, Ltd. 

V. Gilbert J. McCaul Co. (1929), 73 Sol. Jo. 
451. 

3080. Add. Annolaiion .’— As to (1) Refd. Tatom, 
IJd. V. Gamboa, [1938] 3 All IL U. 135. 

3081a. .] — Under the will of her then husband 

made in 1902, & a separation deed A settle- 
ment made in 1903, V, was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 
married a Dutch subject, <Vc for the remainder 
of her life resided in Holland. In 1027 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) I. 

2947 ill. Kaulbach v. 

Eichbl, 11930] 1 D. L. R. 983 ; 1 
M. P. R. 383.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ii. 

0 1. .] — A oontraot required to 

be in writing cannot be varied by a 
now oral agreemont, even If the varia- 
tion relates to a part of the contract 
which, If It stood by itself, would not 
be required to be in writing. — Nugent 
tj. Davies, [1923] 1 D. L. R. 1040 ; 53 
O. L. R. 458.— CAN. 


PART VIL SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 

2962 I. Extension of time — For 
delivery of goods.! — Held : since the 
oontraot of sale was one which was 
required by Stat. Frauds to be In 
writing, a verbal postponement of the 
date of delivery was not a variation 
of the contract. — Dowtjno v. Rae, 
H. Q. Hamilton Ptt., Ltd. v. Rae, 
Kelly v. Rae (1927), 39 C. L. R. 363 ; 
[19271 V.L.R. 294; [19271 Argus L. R. 
149.— AUS. 


• i. For cutting db removal of 

timber.] — ^Lawbknck v, Erbinoton 
(1874), 2; Gr. 261.— CAN. 


PART VIL SECT. 6, SUB-SECT. 6.— 
B. (b) Iv. 

•a. Comlraei relatimg to log scaUng ,} — 
OoDo V. Qalbbaith Sc Sons, [1930] 
1 D. L. R. 484.— CAN, 


PART VII. SECT. 6, SUB-SECT. 6.— 
C. (a). 

■b. fFhat amounts fo.J — Whore a 
clause in an agreemont provided that 
a certain sum of money should be 
treated as the amount of oompensatiou 
if the contract was not carried out : — 
Held: the giving of such an offer 
& notice to determine the agreement 
did not constitute a rescission by 
mutual consent. — Fitllkb ’0 Thkatreh, 
Ltd. V. Musguove (1923), 31 C. L. R. 
524.— AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 

2988 vIL .]- -After repudiation 

by mutual consent, a contract cannot 
1)6 revived by a unilatecal act. — Wel- 
lington Oil & Gas Co. v. Albekta 
Pipe Line Co., 11934] 2 D. L. R. 440; 
affd-, [1930] 2 D. L. R. 335.— CAN. 

•o. On good shipped under contract .] — 
Belgian Industrial Co., Ltd. «. 
Canada 
1 D. L. R 
CAN. 


Cement Co., I/I’D., [1926] 
. 496 ; [1926] & C. R. 244.— 


PART VIL SECT. 7. 

■J. Distinguished from rescission.] 
— There is a difference between can- 
oollation Sc rescission. The logical 
coosequenoes of true rescission are 
the returning by each party of the 
benefits he has received, or restitutio 
in integrum. Canceliation means de- 
termination of the oontraot without 
restitution. — Primeau Sc Imperial 
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Lumber Yaui^s. Ltd. v. Mkaguicu, 
[1923] 4 1). L. R. 1096; 3 W. W. R. 
1308.--CAN. 


PART VII. SECT. 8, SUB-SECT. 3. 

■k. HuhstUuiion of party.] — To efTcct 
a Wilt) an agent decided to buv tbo 
article hlmntdf & then sell to the 
buyer. To do this ho altered a con- 
tract by substituting his own name for 
that of his principal : — Held : the 
contract was avoided by tbls altera- 
tion. — Kotal Bank ok Canada v. 
Frank, [19231 4 D. L. K. 1213.— CAN. 

si. AUdilum of provision for pay 
ment of ctrtnpourid interest.] — field : an 
alteration In a material respoel. — 
Pakbati Cliaranmukiierjek V. Ama- 
UKNDICA NaTJI BHAVrACIl arjee (1925), 
I. L. R. 53 Culc. 418.— IND. 


■m. Alteration in wrilit%g of printed 
form.] — In the case of a conflict 
between different olanses of an agree- 
ment arising from the expunging or 
alteration by pen Sc ink of certain 
provisions of a printed form in general 
use, a greater effect Is to b<j attributed 
to the writing than to the printed 
words. — KNiofiT Sugar Co., Ltd. v. 
Webster, [1929] 4 D. L. R. 591 ; 2 
W. W. R. 506; 24 Alta. L. R. 174; 
revsd. on facta, [1930] S. C. R. 518 ; 
4 D. L. R. 343.— CAN. 


PART VIL SECT. 8, SUB-SECT. 8.— A. 

8045 i. General rule,] — Trornb v. 
WITXIAMB (1887), 13 O. R. 577.— CAN. 
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infomied by V.’s Bolrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1028. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In the 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £0,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death : — 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000. — Kennedy v. Thomassbn, [1929] 
1 Oh. 426 ; 98 L. J. Ch. 98 ; 140 L. T. 215 ; 
46 T. L. R. 122. 

3082a. .] — Shaleis v. Sbignoret, No. 3103a, 

yosL 

3083. Add. Annotaiionfi : — fo(l)Dlstd. Siveyer 
’ V. Allison, [1935] 2 K. B. 493. As to (2) Refd. 

Fender v. Mildmay, [1937^ 3 All E. R. 402. 

3084. Add. Annotation : — Refd. Cammell, Laird 

Co. V. Manganese Bronze & Brass Co., 
[1034] A.. 0. 402. 

8088. Add. Annoiaiiona : — Refd G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0. 67 ; Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

3090. Add. Annotation: — Refd. Ilford U. D. C. 
V. Beal &; Judd, [1926] 1 K. B, 671. 

3090a. For the existing paragraph substitute the 
following paragraph : — 

Absolute contract.] — By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60, a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to Ix^ndon 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 


any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey ; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, war or force majeure 
clause, the buyers wore entitled to damages 
tor failure of the sellers to deliver. — Sargant 
(W. J.) & Sons v. Paterson (Eric) & Co. 
(1923), 129 L. T. 471 ; 39 T. L. R. 378. 

Add. Annotations : — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
456; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669; Re Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386 ; Graves v. Cohen (1929), 46 T. L. R. 
121 ; Walton Harvey, Ltd. v. Walker &: 
Homfrays, Lid., 11931] 1 Ch. 274 ; A.-G. of 
Trinidad & Tobago v. Gordon Grant & Co., 
11935] A. C. 532; Kulukundis v. Norwich 
Union Fii‘e Insurance Society, [1936] 2 All 
E. R. 242 ; D/S A/S Gulncs v. Imperial 
(Jhemical Industries, Ltd., [1938] 1 All E. R. 
24 ; Tatem, Ltd. v. Gamboa, [1938] 3 All 
E. R. 135. 

3094. Add. Annotation : — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

3094a. .] — Sargant (W. J.) & Sons v. 

Paterson (Eric) Co., No. 3090a, ante. 

3095. Add. Annotatioyis : — Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J, 
K. B. 579 ; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497 ; Kulukundis v. Norwich 
tinion Fire Insurance Society, [1936] 2 All 
E. R. 242. 


PART VII. SECT. 9, SUB-SECTj 2.— B 

3096 V. .) — Where a contract 

to thresh a whole crop does not provide 
for the rights & liabilities of the parties 
In the event of the threshing being 
interrnnted by weather conditions, it 
will bo held tliat the contract was based 
on the assumption that the state of the 
weather would remain such as to permit 
the threshing being done with nothing 
more than temporary interruption, &, 
therefore, although the contract , will 
not be detennined by a slight storm, 
a permanent break In the weather 
making threshing impossible for on 
indefinite period will put an end to it ; 
& when 80 ended the thresher is entitled 
to rec^over for the threshing wWch ho 
has already done, — Klein r. Sander- 
son, [19281 3 D. L. R. 294 ; 11928] 
2 W. W. R. 289 ; 23 Alta. L. R. 467.— 
CAN. 

sd, Earthc^kf ,] — On July 14, 1927, 
pltf. & deft, entered into a written 


contract for the supply of electrical 
energy by the former to the latter. 
The agreement was to bo for a period 
of five years from the date of com- 
moueement of supply (Nov. 1, 1927), 
& “ therefore shall be continued sub- 
ject to being dotennlnablo by either 
party giving to the other six months’ 
notice in writing from the first day 
of any month.** The agreement coti- 
Uiinod clauses providing that deft. 
a^iod to pay the minimum amount 
of i;l,000 per annum, during the cur- 
rency of the agreement, whether the 
deft, took electrical energy to such 
value or not from pltf. ; that if, os the 
result of action by constituted 
authority, deft, was prevented from 
oporating or passing over the contract, 
the contract was to determine ; & 

providing also as to failure of supply 
due to accidents to mains & suchllko, 
& for rebate in price of current for 
interriiptious. There was no ex- 
emption provided for in the event of 
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fire lu deft. *8 works. On the contrary, 
deft, agreed to indemnify pltf. from 
injury or destruction by fire or other- 
wise of pltf.’s meters or apparatus on 
deft.’s premises ; & express provision 
was inserted in respect of certain 
specified untoward interruptions so for 
as pltf. was concerned. The earth- 
quake on Feb. 3, 1931,* extensively 
damaged deft.’s meat-freezing works, 
& it would have involved some nine 
or ten months’ work & the expenditure 
of £33,000 to have reinstated the 
premises ready for use as a meat- 
rreezing works. Deft, did not re- 
instate, & from Feb. 3 (except for a 
trifling immaterial supply) took no 
power from pltf. Deft.^s contentions 
in pltf.’s action claiming moneys 
alleged to be due under coutiaot were, 
inter alia, that the contract was for 
five years only, & that frustration by 
tbe damage caused by the earthquake 
had excused performance on deft.'s 
part: — Held: (1) the earliest time 



VoL Xn.— Contract. Cases 8099 — 8124, 


8099. Add, Annotation : — As <o (1) Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

8099a. .] — The lessees of a hotel entered 

into two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having .acquired the reversion to 
the leasees’ term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts : — Held : the local authority had 
acquired defts.* interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel ; &, as it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local authority exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts. — ^Walton Harvey, Ltd. 
V, Walker & Homfrays, Ltd., [1931] 1 Ch. 
274 ; 144 L. T. 331 ; 29 L. G. R. 241, C. A. 

Annotation: — ^Refd. Mussott v. Standon (1935), '0 d. Jo. 

816. 

8100a. Abolition of office.] — In pursuance of au 
Order in Council applt. was appointed by 
letters patent to be a member of a Board 
established by a statute of Canada which 
specified the period of the appointment & 
the salary attaching to it. During the cur- 
rency of the appointment, as extended by 
subsequent Orders in Council, the Parlia- 
ment of Canada abolished the office by re- 
pealing the provision which established the 
Board ; no compensation to the member 
was provided. By a petition of right applt. 
claimed damages for breach of contract : — 
Held : the claim failed, because so far as 
applt. ’s rights were contractual further per- 
formance of the contract had become im- 
possible by statute ; as any right under the 
appointment was subject to determination 
in that manner, the Interpretation Act, 
R.S.C., 1927, s. 19 (c), which preserves 
rights acquired under a repealed enactment, 
did not assist applt., & the repealing statute 
did not interfere with any civil right in the 


Province. — Reilly v, R., [1934] A. 0. 176 ; 
103 L. J. P. C. 41 ; 160 L. T. 384 ; 60 T. L. R. 
212, P. C. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ahip- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Gk)vt. : — 
Held : Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 
provides that in aU questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whetlier the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
— Seng Djit Hin v, Naourdas Purshotum- 
DA8 & Cq., [1923] A. C, 444 ; 92 h. J. P. 0. 
141 ; 128 L. T. 780 ; sub nom. Hin v. 
PuRsnoTUMDAS & Co., 39 T. L. R. 226, P. C. 

Annotation : — Consd. Shalk Sablod Bln Abdullah Bajerai 
t). Sockallngam Ohottlar, [1933] A. O. 342. 

SipSa. .1 — (1) If a man covenants to accept 

£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2 ) A man cannot bo sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per- 
formance. — Shai.es V, Seiqnoret (1099), 1 
Ld. llaym. 440 ; 12 Mod. Rep. 248 ; 91 B. R. 
1192. 

3115. Add. Annotaiiona : — Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 
Refd. Maloney v. St. Helens Industrial Co- 
operative Society, Ltd., [1933] 1 K. B. 293 ; 
Ivind V. Johnson, [1937] 4 All E. K. 201. 

3121. Add. Annotations : — Reid. The Penelope, 
[1928] P. 180 ; IJud v. Johnson, [1937] 
4 All E. R. 201. 

3122. Add. Annotations : — Refd. Maloney v. St, 
Helens Industrial Co-operative Society, Ltd. 
[1933] 1 K. B. 293 ; Lind v. Johnson, [1937] 
4 All E. K. 201. 

8128. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3124. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 


within which the contract could be 
determined by notice was five years & 
six months : (2) the defence of frustra- 
tion by the Napier earthquake had 
not been established, & the contract 
had not been discharged by reason of 
the damage to deft.'s freezing works 
by that earthquake, on the following 
grounds : earthquakes occur frequently 
in New Zealand, & most business men 
in charge of hurge business premises 
either insure or consider whether the 
risk shall be taken by the business 
itself. The clauses referred to above, 
the fact that no exemption was pro- 
vided for in the event of fire in deft.’s 
premises, & the circumstances of the 
case, naade It impossible to apply the 

J.S. 


test propounded by Lord Loreburn 
in Tamplin S.S. Co., Ltd. v. Anglo^ 
Mexican Petroleum l^oducta Go., JJd., 
[1916] 2 A. C. 404, viz., ** Wore the 
altered circumstances such that, liad 
they thought of them, they would 
... as sensible men have said, * If 
that happens, of course, it is all over 
between us.' " — Hawke’s Bay Eleo- 
tric-Power Board v. Thomas Borth- 
wicK Sc Sons (Australia), Ltd., 11933] 
N. Z. L. R. 873.— N.Z. 


PART VII. SECT. 9, SUB-SECT. 2.— 
D. (0). 

sk. Sale of apparatus to be installed — 
Apparatus dismantled by purchaser .] — 

36 


On sale of a heating apparatus the 
vendor failed to complete the installa- 
tion in minor details. The purchaser 
dismantled the unit : — Held : ho had 
rendered performance of the contrarif 
impossible. Sc was liable for the con 
tract price, less the costs of completing 
Installation. — Dominique v. Workman, 
[1935] 4 D. L. R. 726.- -CAN. 


PART VII. SECT. 9, SUB-SECT. 2.— 
H. (b). 

■k. Crop-sharing lease — Weather 

rendering tillage impossible.] — Held: 
applying the principle established 
by the cases as to the legal effect of the 
frustration of a contract, the proper 
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8137. Add. Anmftaiians.* — As to <2) Coni^. £Daskell 
V. Mariow, [1928] 2 K. B. 45, OmeraUy, 
Retd. Cruse v. Mount, [1933] Oh. 278, 

8148* Add. Annotation : — Coosd, Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

8148. Add. Annotation: — ^Bzpld. Be Wait, [1927] 
1 Oh. 606. 

8188. Add. Annotation: — Refd, Walton Harvey, 
Ltd. V. Walker & Homfraya, Ltd., [1931] 
1 Oh. 274. 

8162. Add. Annotation : — As to (3) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 

3166. Add. Annotations : — ^Consd. First Russian 
Insce. V. London & Lancashire Inace., [1928] 
Oh. 922. Held. Browning v. Orumlin Valley 
Comerit3S, [1926] 1 K. B, 622 ; Hirji Mulji 
V. Cheong Yuo S.S. Co., [1926] A. O. 497; 
The Pen^pe, [1928] P. 180 ; May v. May, 
[1929] 2 K. B« 386 ; Ottoman Bank v, Cha- 
karian, [1930] A. 0. 277 ; Walton Harvey, 
Ltd. V. Walker & Homlrays, Ltd., {1931] 
1 Oh. 145 ; Barras v. Aberdeen Steam Trawl- 
ing & Pishing Oo.. Ltd., [1933] A. C. 402 ; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 
Allis. R. 179. 

316da. Contraet for hand performances — Public 
mourning.] — Pltf. was the leader of an 
• orchestra whose performance was of a light 
ds comic nature. His contract of employ- 
^ ment with the defts. contained a “ no play, 
no pay ’’ clause. On Mon. Jan, 20, 1936, 
the news having spread tuat the condition 
of His Majesty King George V. was serious, 
pltf. was informed by defts. that his per- 
formance would not be required ; & following 
upon the King’s death, pltf.’s performance 
was again postponed until the end of the 
same week. Pltf. & his orchestra were at 
aU these times ready & willing to perform. 
In answer to pltf.’s claim for the contract fee 
for the six days defts. alleged that circum- 
stances over which defts. had no control had 
intervened to make the performance im- 
possible ; — Held : the refusal of deft, to 
allow the performance on the Mon. & Tues. 
was reasonable, but there was no good 
reason for the refusal on the other four days, 
& pltf. was entitled to be paid his fee for 
those days. — ^Minnbvitch v. 0af6 db Paris 
{Ix)NDKE8), Ltd., [1930] 1 All K. R. 884; 
52 T. L. R. 413 ; 80 Sol. Jo. 425. 

3166b. Contract for aerial advertising— €om- 
merclany unreasonable to continue.] — ^Pltfs. 
A defts. entered into a contract whereby 
pltfs. were to advertise defts.’ goods by flying 
over vailous towns trailing behind the 
aereplane words advising the public to buy 
defts.’ products. Defts. agreed to pay £^500 
for two tours of twenty our hours each, 
excluding dead time, the hours to be dis- 
tributed as defts. wished, & at dates A times 
which they approved. There .were to be 
26 miles of free flying between each town, 


A any extra mileage wae to be paid lor. 
Schedk of times A ptaces were agre^, but it 
was recognised that exact eompliance with 
these was dependent on the weather, it 
was agreed t^t the pilot was to keep in 
close ^uch with defts. A was each day to 
telephone to get their approval of what he 
proTOsed to do, A to sei^ a report of what 
he had done. This he did until Nov. 10, 
1937. No telephone communicatioia. was 
received from the pilot after Nov. 9, nor 
were any arrangements made for flights on 
Nov. 11. At about 10.46 a.m. on Nov. 11, 
defts.’ representative saw the pilot flying 
over Man^beeter A Salford while the Armistice 
services were in progress, A the pilot flew 
over the crowded main square in Salford 
durmg the two minutes’ silej^, to the horror 
A in&giiatian of the thousands of people 
there. The result of this flight was a vigorous 
denunciation of defts. A the receipt of many 
letters announcing that their goods would be 
boycotted. Defts. immediately placed adver- 
tisements in several of the chief newspapers 
circulating in the district, A letters of explana- 
tion A apology were written to the newspapers 
by pitfs. A the pilot. As a result of this 
flight there was a marked drop in the demand 
for defts.’ goods, Pltfs, sued defts. for 
£170 Is. lid. in respect of part of the adver- 
tising done under the contract A defts. 
counterclaimed for damages, A for a declara- 
tion that they were no Jemger bound by the 
contiact. Pltfs. contended that unreason- 
able expense bad been incurred by defts. 
in advertising, A that only t^cial A not 
general damages should be given for pecuniai'y 
loss in respect of breach of contract. They 
contended that the contract could still be 
perfoiTaed at a later date A in a different 
locality: — Hold: (1) the expenditure in- 
curred in advertising was reasonable in the 
circumstances ; (2) general damages were 

recoverable for pecuniary loss sustained in 
respect of the bieacli of contract ; (3) it was 
commercially wholly unreasonable to carry 
on with the contract A defts. were released 
from further performance. — AEHiAii Adver- 
tising Co. V. Batchelors Peas, Ltd. 
(Manchester), [1938] 2 AU E, R. 788 ; 82 
SoL Jo. 667. 

3168. Add. Anmtations: — €onsd. First Russian 
insce. v. London A Lancashire Insce., [1928] 
Gh. 022 ; Maritime National Fish, lid. v. 
Ocean Trawlers, Ltd., [1935] A. C. 524. 
Refd. Larrinaga v. Soc. Franco Amoncaine 
Dee Phosphates De MeduUa (1923), 92 L. J. 
K. B. 455 ; Cohen v. Sellar, [1926] 1 K. B. 
4536 ; The Penelope, [1928] P. IS© ; Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1 ; 
May V. May, [1929] 2 K. B. 386 ; BeU v. 
Lever Bros., Ltd. (1931), 146 L. T. 258; 
Tatem, Ltd. v. Oamboa, [1988] 3 AU E. R. 


ordar to make was to declare that tlie 
(dronmetasooe which were the baeis of 
& ^eeBeiitial to the lYdfUment of the 
aarreements between the parties ceased 
to exist Sc performance became Im- 
posBibie prior to the oommenoezuent 
of the action.— OooKB v. Mooi^ [1935J 
1 W. W. R. 374 ; 3 R. 

26e.--0AN. 


PART VII. SECT. 6, 8UB«6EGT. 8.«— I. 
ea. Oaniract 4o inskUfwrmaoSid:main^ 


tain specified temperature of heat — 
Chanor of furnace.} — Mjjmm o. Oijiojc 
Bat BoumNG Ookmtsbion. T1S261 1 
D. L. R. 608; 6$ N. 8. R. 317.— CAR. 


the contract was frustrated: — Held: 
it could not bo said thid; tho 
pizrpoae of the oontxact was frustrated. 
MexMover tbe pieties cont mnpi ated 
durixisidm nesotiidioxis tho ooatiikgeDCT 


•p. CofJonmU to pay under separation 
agreement — AUeratUm 0 [f income.} — In 
an action for payments due a wife 
under a oepaj^on agreement the 
defence was set up that It was an 
implied condition that deft.'B income 
should cmitliino imohaDsed that, as 
it bad been subite^feiiiT veduoetU 


in question although they considered 
its ooeoivence iniprobabie ; A the 
piano of a thing known to be 
poadtde A oonifldeEed by the paztioa 


666.— OAR. 
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8170. Add. AnnaUUiona : — As to (2) Refd. The Lord 
Strathcona, [1925] P, 148 ; The Penelope, 
[1928] P. 180 ; Tatem, Ltd. v. Gamboa, [1938] 
3 All E. B. 136. 

8171. Add. Annotaiian: — ^Refd. The Penelope, 
[1928] P.180. 

8172a. .] — (1) By a charterparty made in 

Nov. 1916, resps. agreed to place their 
steamship at the dieposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for &n months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1017, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustrai ion, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497 ; 96 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 369 ; 17 
Asp. M. L. 0. 8 ; 31 Com. Cas. 199, P. C. 

AnnoUstiona: — Otneratty. Refd. De la Garde v. Worsnop 
<1927), 96 L. J. Oh. 446 ; Stevens & Sons v. Timber & 
General Mutual Aooldent Insurance Assoon., Ltd. <1933), 
102 L. J. K. B. 337 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. 0. 524. 

8175. Add. Annotation : — Refd. Hirji Midji v. 
Cheong Yue S. S. Co., [1926] A. C. 4v>7 ; 
Carras v. London & Scottish Assurance 
Corpn., Ltd., [1936] 1 K. B. 291 ; Kulu- 
kimdis V. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242 ; Tatem, Ltd. 
V. Gamboa, [1938] 3 All E. B. 136. 


8177. Add. Annotations : — Refd. Paterson Zochonis 
V Elder Dempster, [1923] 1 K. B. 420 ; The 
Ex-ik Boye (1929), 142 L. T. 336. 


3178a. .] — In a charterparty there was a 

marginal memorandum that in the event of 
“ war, blockade, or prohibition of export 
preventing loading, this charter to bo can- 
celled : — Held : the charterparty was put 
an end to ipao facto by the happenmg of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty. — 
Adamson v. Newcastle Steamship 
Freight Insurance Assocn. (1879), 4 
Q. B. D. 462 ; 48 L. J. Q. B. 670 ; 41 L. T. 
160 ; 27 W. B. 818 ; 4 Asp. M. L. O. 160, 
D. C. 


Annotaiiona : — Confd. Mercantile S.S. Oo. v. <1881), 7 
Q. B. P. 73 : Moel Tryvan Ship Co. v. weir Andrew, 
[1910] 2 K. B. 844. Apld. <>tpel v. SouUdi <1910), 114 
L. T. 921. Refd. Re Jamieson Sc Newcastle Steamship 
Freifirht Ineoe. Assocn. <1895), 11 T. L. R. 196. 


8178b. .] — ^A time charter was entered into 

on Mar. 24, 1926, whereby it was agreed that 
deft. *8 ship, during twelve monthis from a 
date to be teed between May 20 An Jime 20, 
1926, should be employed in carrying succes- 
sive cargoes of co^ for pltfs. one of 

the South Wales ports to one of certain 
specified Mediterranean ports. There were 
various exceptions relating to strikes & 
stoppages of labour, A;, by an additional 
clause, the ship was not to be ordered to 


any loading port at which there was a strike 
in force, & she was to be free to interpose a 
substantially similar voyage if the charterers 
were unable forthwith to order her to 
another loading port stipulated in the charter 
free of strike. On May 1, 1926, the general 
coal strike began, & no coal could be exported 
from any of the named ports until towards 
the end of Dec. 1926. Meanwhile, the ship 
performed two voyages with the assent of 
pltfs. & one to which they did not assent. 
At the end of December pltfs. ordered the 
ship to go to Mumbles Boad for orders. Deft, 
refused to comply with the order on the 
ground that the strike had frustrated the 
commercial object of the adventure. Pltfs 
claimed damages for breach of contract ; — 
Held : the strike provisions in the charter 
contemplated an interruption of work due to a 
local withdrawal of labour An not the total im- 
possibility of any export of coal for upwards 
of eight months ; that the change of circum- 
stances prevented performance of the charter 
according to its true intent, An that the action 
failed. — The Peneij)pb, [1928] P. 180 ; 
97 L. J. P. 127 ; 139 L. T. 356 ; 44 T. L. B. 
597 ; 72 Sol. Jo. 667 ; 17 Asp. M. L. 0. 486. 

8179. Add. Annotation : — Refd. Oantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

3181. Add. Annotation : — Consd. Oantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

3182. Add. Annotation : — Distd. Oantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

8183. Add. Annotation : — Distd. Oantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return Ac load.] — 

A charterparty of an Italian ship provided 
that 216 running hours, Sundays An holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading An dis- 
charging, An that the lay days shoifid com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours* notice to the charterers* 
agente, berth or no berth. The exceptions 
cUiUse excepted “restraint of princes, rulers 
& people.*’ The ship arrived at Batoum, 
An notice of readiness to load was given, 
An the lay days began to run. Owing, how- 
ever, to a dispute between the Bus^n An 
Italian Govts, the ship was ordered by 
the port authorities to leave Batoum An also 
Busi^n waters, An accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, Ac 
she returned after being absent from the port 
a Little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum : — Held : 
interference by the Bussian Govt, did not 
amount to such an illegality as to excuse the 
performance of the contract. — Oantiere 
Navale Tmestina v. Handelsvertretung 
DEB Buss. Soz. PbD. Soviet Befublik 
Naphtha Export, [1926] 2 K. B. 172 ; 94 
L. J. K. B. 679 ; 133 L. T, 162 ; 41 T. L. B. 
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366 ; 60 Sol. Jo. 443 ; 16 Asp. M. L. O. 601 ; 
30 Com. Ca». 172, O. A. 

AniwicUion : — BeM. He Ropner Shipping Co. & Cleeves 
Western VaUeys Anthracite Colllerfas, [1927] 1 K. B. 879. 

8184. Add* Annotation : — Reid. Akt. Keidar v. 
Arcos (1026), 42 T. L. R. 737. 

8185. Add* Annotations : — Refd. Sargant v* Pater- 
son (1023), 120 L. T. 471 ; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737 ; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 264. 

3i88. Add* Armotationa : — Consd. Snia Soc. di 
Navigazione Industria e Commercio v* Suzuki 
(1024), 20 Com. Gas. 284 ; Cantiere Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Pod. Naphtha Export (1025), 04 L. J. 
K. B. 670. Refd. Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E. R. 242. 

3188a. Forces not recognised as belli- 

gerents.] — By a charterparty in “ Baltime 
form, dated June 25, 1937, it was agreed 
between pltfs., the owners of the M,, & 
deft., the cliarterer, that the ship should be 
hired for a period of thirty days from the 
date of delivery at Santander at the rate 
of £250 per day, which was about three^ times 
the market rate then prevailing for vessels of 
‘ that size not trading with Spanish ports. 

The hire was to be payable until the vessel 
, was returned to the owners at a selected 
l)(3rt in Prance. The objcvt of the trans- 
action was the evacuation of civilian refugees 
from Santander to French Bay ports. The 
liire for the thii’ty days was paid in advance, 
in accordance with tlie charterparty, the 
ship was tak(;n over by the charterer on 
Jiily 1. The M, made one trip with refugees 
to France, & returned for more. On July 14, 
in endeavouring to enter the port, she was 
stopped within territorial waters by a national- 
ist cruiser, and taken to Bilbao, where she 
was detained until Sept. 9. She was then 
allowed to go, & arrived at Bordeaux on 
Sept. II. In accordance with the charter- 
party, various arrangements had to be made 
before re-delivery to the owners, which was 
alleged in the points of claim to have been 
made on Sept. 16. The Spanish nationalist 
forces had never been recognised as belli- 
gerents, & they had not established any 
prize ct. It was alleged that deft, failed 
to pay hire in respect of the period from 
July 31 to Sept. 16. The defence was that 
the contract was frustrated as from July 14, the 
date the vessel was seized by the nationalists, 
& that from that date the contract became 
impossible of performance. To this con- 
tention pltfs. replied that the risk of capture 
was knowm to the pai’ties when the charter- 
party was entered into, & that consequently 
the doctrine of frustration did not arise : — 
Held : the further performance of the con- 
tract became impossible upon the seizure of 
the ship, & the doctrine of frustration applied. 
— Tatbm (W. J.), Ltd. v* Gamboa, [1938] 3 
All E. R. 135 ; 82 Sol. Jo. 669 ; 43 Com. Gas. 
313. 

8189. Add. CitaHona :--Q2 L. J. K. B. 466 ; 129 


L. T. 66 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Gas. 1. 

Add. Annotations ; — Consd. Maritime National 
Fish, Ltd. V. Ocean Trawlers, Ltd., [1936] 
A. C. 624. Refd. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497 ; Tatem, Ltd. 
V. Gamboa, [1938] 3 All E. R. 135. 

3193. Add. Annotation : — ^Reld. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 46 T. L. R. 
468. 

8194. Add. Annoiaiiona: — Consd. Larrinaga v. Soc. 
Franco Americaine Dee Phosphates De 
Medulla (1923), 92 L. J. K. B. 456; First 
Russian Insce. v. London & Lancashire Insce., 
[1928] Ch. 922 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 96 L. J. P. 177 ; 
The Penelope, [1928] P. 180 ; Hyman v. 
Hyman, Hughes v. Hughes, [1929] P. 1 ; 
May r. May, [1929] 2 K. B. 386 ; Chandler 
Bros., Ltd. V. Boswell, [1936] 3 All E. R. 
179 ; Kirk v. Eustace, [1937] 1 K. B. 278. 
3195. Add. Annotation : — Consd. Tatem, Ltd. v. 
Gamboa, [1938] 3 All E. R. 135. 

ISIOS. Add. Annotations : — As to (\) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922; The Penelope, [1928] 
P. 180 ; Tatem, lAd. r. Gamboa, [1938] 3 
All E. R. 135. As to {2) Apld. Hirji Mulji v. 
Cheong Yue S.S. Co., [1 926] A. C. 497. Refd. 
May V. May, [1929] 2 K. B. 386. Generally, 
Refd. Cohen i;. SeUar, [1926J 1 K. B. 636 ; 
Hyman v, Hyman, Hughes v. Hughes, [1929] 
P. 1 ; Bell V. Lever Bros., Ltd. (1931), 146 
L. T. 258 ; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. C. 624 ; 
Kulukundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242 ; Chandler 
Bros., Ltd. V. Boswell, [1936] 3 All E. R. 
170 ; Kulukundis v. Norwich Unior.. Fire 
Insurance Society, [1937] 1 K. B. 1. 

8199. Add. Annotation : — As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 

3199a. .] — Hirji Mulji v . Cheong Yue 

S.S. Co., No. 3172a, ante. 

8201. Add. Annotations : — Refd. Benaim v, Debono, 
[1924] A. 0. 614 ; Broken Hill Proprietary 
Uo. V. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders 
AktiengeseUschaft v. R. (1936), 154 L. T. 
56. 

3202. Add. Annotation : — As to (2) Consd. Cantiere 
Navale Trieetina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1926), 94 
la* J. K. B. 679. 

3206. Add. Annotation: — Refd. Oayzer, Irvine v. 
Board of Trade (1926), 96 L. J. K. B. 1064. 

3207. Add* Annotation : — Refd. Finlay v. Kwik 
Hoc Tong Handel Maatschappij (1928), 98 
li. J. K. B. 251. 

3208. For “ national ’* read “ notional.” 


PART VII. SECT. 9, SUB-SECT. 8. — B. exooae the party , from the farther 
8194 I. Time charter — Ship re- porformonoo of it. anloM su^tantlaBy 
9 ui»iH(med by Govemment.h-HrJd : a tbe whole contract became Impossible 
ooDdiUon was not to implied in Pf Performance. — D ominion Goal Oo. 
the oontraot that an interruption should bo^ Strathcona 8.3. Oo., [3924] 
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2 D. L. R. 66 : 67 N. 8. R, 113.-4:AN. 

PART VIL SECT. 9, SUB-SECT. 8.— 0. 

8204 V. HsMd.. [19241 A. 0. 226 ; 98 
L. J.P.C.86: 136 l.T. 610. 



VoL zn.— Contract. Cases 3211— 8282. 


8211« AM» AnnoUdicns : — As to (1) Refd. Larrinaga 
V. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 466; 
Jebara v, Ottoman Bank, [1927] 2 K. B. 254. 

3216. Add. Annotation : — Refd. Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1936] 2 AU E. R. 242. 

8218. Add. Annotationa: — As to (2) Refd. Livock 
V. Pearson (1928), 33 Com. Cas. 188 ; Hall v. 
Brooklands Auto-Racing Club (1932), 48 
T, L. R. 546, Generally, Refd. Kulukundis 
V. Norwich Union Fire Insurance Society, 
[1937] 1 K. B. 1. 

8220. Add. Annotation : — Consd. Walton Harvey, 
Ltd. 17. Walker Sn Homfrays, Ltd., [1931] 
1 Ch. 274. 

8221. Add. Annotation : — Refd. Compagnle Con- 
tinentale d* Importation v. Handelsvertretimg 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 

3225a. Con08catlon by foreign Government.] — By 

a contract the vendors agreed to sell & the 
purchasers to j urchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & aU the timber therein 
became the property of the Latvian 8tate, 
the agreement became annulled, all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the pai’ties were released from it. — 
Kursell V. Timber Operators & Con- 
tractors, [1927J 1 K. B.298; 95 L. J. K. B. 
569; 135L. T. 223 ; 42 T. L. R. 436, C. A. 

3226. Add. Annotation : — Refd. Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
669. 


2881 • Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

3233. Add. Annotations : — As to (2 ) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Pod. Naphtha Export (1925), 94 
L. J, K. B. 579. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 466; Kursell 
17. Timber Operators & Contractors (1926), 
95 L. J. K. B. 669 ; The Penel^e, [1928] 
P. 180 ; Hyman v. Hyman, Hughes v. 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L. J. K. B. 770. As to (2) Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268 ; Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3238. Add, Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 

3239. Add. Annotation : — Refd. Browning v. Crum- 
lin VaUey Collieries, [1926] 1 K. B. 622. 

3240. Add. Annotations : — Refd. Browning i7. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622 ; The 
Bathori, [1933] P. 22. 

3243. Add. Annotations : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522; 
Robson V. Sykes, [193S] 2 All E. R. 612. 

3249. Add. Annotation : — Refd. Stag Line, Ltd. 
V. Foscolo Mango & Co. (1931), 48 T. L. R. 
127. 

3275. Add. Annotations : — Refd. Huntoon Co. t;. 
Kolynos (Incorporated), [1930] 1 Ch. 528 ; 
Pockney t7. Atkinson (1929), 142 L. T. 136 ; 
Eshelby v. Federated European Bank, Ltd., 
[1932] 1 K. B. 423 ; A.-G. of Trinidad & 
Tobago V. Gordon Grant/ Sc Co., [1935] A. C. 
632. 

f/276. Add. Annotation : — As to (2) Refd. Hymnn 
17. Hyman, Hughes v. Hughes, [1929] P. 1. 

3280, Add. Annotationa : — Refd. Hyman r. Hyman, 
Hughes 17. Hughes, [1929] P. 1 ; A.-G. of 
Trinidad & Tobago v. Gordon Grant & Co., 
[1935] A. C. 532. 

3282. Add. Annotations .*- -Consd. Cantiare San 
Rocco S. A. 17. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226; Graves 17. Cohen 


3217 i. Difficulties in way of 

shipment.] — By a contract, made in 
1916, deft, sold certain goodfi, shipment 
to be from a continental port in six 
approximately equal monthly parcels : 
— Held: the long delay In shipment 
caused by war did not frustrate the 
commercial object of the contract Sc so 

g ut an end to It. — R inobtad r. Gollin 
: Co. PROPRIBTABT, I/TD. (1925), 35 
C. L. R. 303 ; 31 Argrus L. R. 221.— 
AUS. 

8224 1. Importation restricted by 
Oorfernmeni.Y—Ji.vv\t., a manufacturer 
of yeast, entered into a written oontraot 
under which he undertook to supply 
a certain portion of his output to 
reep. durlm? 1927. Clause 8 of the 
ooutraot provided that In the event 
of legislation being passed . . . which 
may in any wise restrict or prohibit 
the sale of yeast In anv quantity or 
to any class or race, this agreement 
shall become void.*' while danse 9 
provided that if such legislation . . . 
relates only to imported yeast thdi 
TOUT selling price . . . may be 
mcreaeed at your option " in oertain 
respects. In June, 1927, by Act 24 
of 1927, the importation of yeast Into 
the Union was prohibited except with 
the permission of the Comr. of Police. 
Applt. thereupon repudiated the con- 


tract, pleaded It was nuU & void under 
clauses 8 & 9 thereof : — Held : legis- 
lation prohibitluff the importation of 
yeast did not fall within the terms of 
either clause of the oontraot, inasmuch 
as it did not prohibit or restrict the 
sale of yeast. — Compressed Yeast, 
Ltd. V. DiSTRiBUTiNO Aqbnct, Ltd., 
[19281 App. D. 301.— S. AF. 

k i. .] — A contract being for 

export only : — Held : its object was 
frustrated. — M ates Sc Laor Inc. r. 
Atlantic Sugar Retinerxes, Ltd.. 
[1926] 2 D. L. R. 788 ; 68 O. L. R. 
531.— CAN. 

PART VII. SECT, 9, SUB-SECT. 8.— D. 

Bp. Strike of workmen — Lease of salt 
works.}— Held : the contract to pay 
rent had not become Impossible of 
X>erformanoe. — H abi Laxman Jobhi 
V. Sectbetabt op State fob India 
(1927), I. L. R. 52 Bom. 142.— IND. 

sq. Refusal of municival licence for 
business contemplated.) — Pono v. 
Kerwin (Ont.), (19291 3 D. L. R. 612. 
—CAN. 

PART VII. SECT. 9, SUB-SECT. 8.— F. 

•r. Child performer — Prohibited by 
Labour Department.) — ^A. agreed to 

39 


furiilbh a theatre, & lo i)ay a spcclilod 
amount to a booking agency for the 
Hervloes of a foui* teen -year-old pianist : 
— Held : pcrformanf5os was not excused 
either by the prohibition of the 
Department of Labour or by the death 
of the King, & damages can th(Teforo 
l>e recovered for uon-performance. — 
Management Ciiah. L. Wagner, Ino. 
V . Bourdon, [19371 2 D. L. II. 473. — 
CAN. 

PART VIL SECT. 9, SUB-SECT. 6. 

1 i. Lease of hotel .] — The lessees 

of an hotel property, upon prohibition 
ooming into force in Alberta, sued for 
a declaration that the lease of the 
premises Sc an agreement to purchase 
the chattels in the hotel were ter- 
minated through failure to obtain a 
licence ; — Held : the abolition of the 
bar was a risk that must be undertaken 
by the lessee, it being a case not of 
total destruction of the subject-matter, 
but a case of sterility. — CT berrieb Sc 
OttTos tf. MoCJreight & Pennington, 
(1917J 2 W. W. R. 8 ; 11 Alta. L. R. 
270 ; 33 D. L. R. 689.— CAN. 

PART VII. SECT. 9. SUB-SECT. 6. 

8278 t. Revsd., [1924] A. O. 226; 93 
L.J. P.0.86; 130 L. T.610. 



Ouef 828S— 8407. Enoush ahd Empire Dioest Supplement. 



Hughes V. Hughes, [1929] P. 1. 

8808* Add. Annotation : — Held. Tredegar Har- 
wood, [1929] A. 0. 72. 

8806. Add, Annotation : — Dlstd. Oammell, Laird 
So Co. V, Manganese Bronze So Brass Ck>., 
Ltd., [1933] 2 K. B. 141. 

8800. Add, Annotation : — Retd. Tredegar v, Har- 
wood (1927), 44 T, L. K. 17. 

S509. Add, Annotation : — Retd* Edmonson v, 
Ropner (Sir R.) So Oo. (1936), 79 Sol. Jo. 777. 

8810. Add. Annotation: — ^Retd. London So North 
Eastern By. Oo. v. Blundy, Olark So Oo. 
(1931), 20 By. So Oan. Tr. Oas. 92. 

8814. Add, Annotation: — ^Retd. London So North 
Eastern By. Oo. v, Blundry, Olark So Oo. 
(1931), 20 By. So Oan. Tr. Oas. 92. 

8824. Add, Annotations : — Consd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224 ; Oaney v, Leith, 
[1937] 2 AU E. B. 632. 

8824a. .] — In an agreement for the 

assignment of a certain lease it was stated 
that the agreement was “ subject to the 
purchaser’s solr. approving the lease.” The 
purchaser's solr. did not approve the existing 
lease by reason of various terms therein con- 
tained. The vendors sought to enforce the 
.agreement by specific performance : — Held : 
the agreement was conditirnal on the pur- 
chaser’s solr. approving the lease, So, in the 
absence of mala Jidea or unreasonable conduct 
on the part of the solr., there was no enforce- 
able contract unless So until the solr.’s 
, approval was obtained. 

Per Parwell, J. : it is not, in a case of this 
sort, for the ct. to consider So hear evidence 
from the solr. with regard to what view he 
took of the matter, or anything of that sort. 
The ct. lias to look at the document of which 
the solr. has expressed disapproval, &, if 
that disapproval can be given bond fide So 
without any unreasonable conduct on the 
part of the solr., then the ct. is bouni to say 
that the condition has not been fulfilled. — 
Oaney v. Leith, [1937] 2 All E. B. 632 ; 160 
L. T. 483; 63 T. L. R. 696; sub nom, 
Oarby V, Leith, 81 Sol. Jo. 367. 

8826. Add, Annotation: — Consd. Oaney v, Leith, 
[1937] 2 All E. B. 632. 

8827. Add, Annotations : — As to (2) Consd. Sullivan 
V. Constable (1932), 48 T, L. R. 267. Raid. 


Hall V. Brooklands Auto-Racing Club (1932), 
48 T. L. B. 646. As to (6) ApUL Meyriok 
V. Dyson (1926), 41 T. L. B. 868. OeneraUy, 
Retd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

8828. Add, Annotations : — Apld. Baldry v, Mar- 
shall, [1925] 1 K. B. 260 ; Barker v, Agius 
(1927), 43 T. L. B. 761 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Consd. Sullivan v, Con^ble (1932), 48 
T. L. R. 267. Refd. Andrews Bros. (Bourne- 
mouth), Ltd. V, Singer So Co., [1934] 1 K. B. 
17 ; Cammell, Laird So Co. v. Manganese 
Bronze So Brass Co., [1934] A. C. 402. 

After this oaae add ** See, also. Companies, 
No. 814a.” 

8880. To the cross-references following this case 
add ** As regards bills of exchange .] — See , 

Bnxs OF Exchange, Vol. VI., pp. 79-93.” 

3880a. .] — It is a general rule that covenants 

are to be treated as independent rather than 
as conditions precedent, especially where 
some benefit has been derived by the cove- 
nantor (Pollock, O.B.). — Newson v , Smy- 
• THIES (1868), 3 H. & N. 840 ; 28 L. J. Ex. 

97 ; 32 L. T. O. S. 110 ; 157 E. R. 707. 
AimotcAion : — ^Refd. Kidner v. Stimpson (1918), 34 T. L. R. 
434. 

8340. Add, Annotations : — Reid. Guy-Pell v. 
Poster, [1930] 2 Ch. 169 ; Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Oh. 628. 

3846. Add, Annotations: — Refd. Guy-Pell v, 
Foster, [1930] 2 Ch. 169 ; Huntoon Oo. v, 
Kolynos (Incorporated), [1930] 1 Oh. 628. 

8351. Add, Annotations : — Consd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd. Guy-Pell v. Poster, [1930] 2 Oh. 169. 

3379a. Provided ‘‘ undertaking ” carried out.] 

— Bbuff V, CONYBEARE (1868), 17 L. T. 
064, Ex. Ch. ; rovsg, (1862), 13 O. B. N. S. 
263. 

Annotalion : — Oonsd. London Coron. t. Sandon, London 
Ck)rpn. V. Mot. Ry., Met. Ry. v. Loudon Oorpn. (1872), 26 
L. T. 86. 

8882. Add, Annotation : — Refd. A.-G. for Ontario 
v. Perry, [1934] A. C. 477. 

8406. Add, Annotation : — Refd, United tndigo 
Chemical Co. v, Robinson (1931), 49 R. P. C. 
178. 

8407. Add. Annotation : — Refd. Huntoon Oo. v, 
Kolynos (Incorporated), [1930] 1 Ch. 628, 


PART VU. SECT, ll,SUB-SECrr. 1.— A. 

8805 i. Performance bygone to saiis- 
faction of other party — Whether party 
hound to decide reasonably or entitled to 
decide arhiirarUy — Bond fide dee%s%on.\ 
— Pltl. agreed to place soda around 
delta. ' power houae to their satiafaotlon. 
Defta., not being aatiafled with the 
aoda or the work, oanoelled the eon- 
tract. In an action for damages for 
braaoh of contract, the jury found that 
defta. had acted honestly but uu* 
reasonably: — Betd: the Judgment of 
defta. hoaeatly arrired at waa final, SO 
pltf. waa not ontitled to recover.— 
Truman v. Ford Motor cx>. of 
Canada, Ltd., (1928J 1 D. L. R. 960 ; 
68 O. L. R. 317.— CAN. 

at. Jteceipt of money — Ihity to 
collect ,} — A oontraot provided for a 
percentage of the moneys reoeived by 
one party to be paid to the other : — 
Heta: liability o<^d not be evaded by 
failure to ooUeot the xnoneyns but 
where there waa good reason to suppose 


that litigation for the purpose of 
collection would be uaelees, there waa 
no duty to litigate. — Northsbn Pipe 
Link Oo. v, Canadian Gab Co., [1924] 
4 D. L. R. 1111,— CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
B, (a). 

a i. Ayreement to sell dealer*$ 

huaineas aubfeot to granHno of lieenoe by 
licenaing omcer ,} — Rajah v, Suliman 
(1987), 48 N. L. R. 309.— S. AP. 

PART Vll. SECT. 11. SUB-SBOT. 1.— 

D. (aV 

o i. ,1 — Haxjpax 8t Oafb 

Brbton Coal Sc Rt. Oo. v, Qrboobt, 
Oaes. Dig. 8nd ed. 787.— CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
D. (o). 

S875L Promiae by party to pay — 
Out of partteular fimd,] — Deft, tnsur- 
anoe assocn. wae Inoorporated on 
Apr. 10, 1989. Two days latest in a 
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letter on the asaoon.'s notepaper. signed 
by the deft. M. as chairman of directors 
& by the secretary. Sc addressed to 
pltf. oo., an agreement waa made, in 
consideration of an advance by pltf. 
of a sum not exoeeding 11500 for pre- 
liminaiw expenses to secure members, 
** to refund the amount advanced as 
moneys are reoeived from the memben* 
applications.** The last paragraph of 
the letter stated (inter alia), ** In con- 
sideration of your doing this we agree 
to refund the full amount of money 
reoeived for expenses.** Pltf. oo. sued 
both M. Sc the assocn. to recover the 
money so advanced : — Held : the letter 
oontained an unequivocal undertaking 
by deft, aasoon. to refund the amount 
advanoed. Sc did not make the receipt 
of moneys from membera* applJoatians 
a condition precedent to its nability. — 
AfiSOOlATKD iNVBSnCBNT UNDRB- 
WBITEB8 CSJL). Ltd. v, HagKrnzxx 
Sc DmONION Mutuai. Imburangk 
Absoon., [ 1938 ] N. Z. L. a. 881 .— 
N.Z. 



VuL m-CkBiiraoL Omi 8IK^^-866S. 


8408. AM. AmMediom : — Cesid. Huntoon Go. v. 
Eolynofr (Ineoiporated), [1980] 1 €h. 528. 
Refd. Guy-P^ FosUar. [1930] 2 Oh. 169. 

8447. Add. Annoiation : — ^RefiL Oc^en v. Sellar, 
[1926] 1 K. B. 636. 

8467. Add. AnnoMimia British 4; Bening* 

toiw North Western Oaohar Tea €Vki [1923] 
A. O. 48; Never-Sto^p Ry. (Wembley) v. 
British Empire Exhilmion (1924) Incorpo- 
rated, [1926] Oh. 877. 

8490. Add. AnnokUion : — ^Refd. British So Bening- 
tofos V. North Western Oaohar Tea Oo., [1923] 
A. O. 48. 

3494. Add. Annotutions r — Reid. United States 
Shipping Board e. Durrell, [1923] 2 K. B. 
739 ; Anglo-Newfotmdland Development Oo. 
t;. Pacific Steam Navigation Oo., [1924] A. 0. 
406; Cohen v. Sellar, [1926] 1 K. B. 636; 
Millar’s Machinery Co. v. Way & Son (1936), 
40 Com. Cas. 204. 

8496. Add. Annotaiion: — Refd. United States 
Shipping Board t . Dnrrell, [1923] 2 E. B. 739. 

8500. Add. Annotation : — Refd. British & Bening- 


tons p. North Western Cachar Tea Co., [1983] 
A. O. 48. 

8505. Add. Annotaiion: — ^Refd. Suhr (R. F. H.) 
V. Crofts (Enginecsrs), Ltd. (1932), 49 B. P. 0. 
359. 

8508. Add. Annotation: — DUtd. Ohillingworth v. 
Esche, [1923] 1 Oh. 676. 

3509. Add. Annotaiion : — Refd. Scunuel v. Dumas, 
[1924] A. 0. 431. 

3513. Add. Annotaiiona : — Consd. Actiea Nord- 
Osterso Bederiet t;. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British So Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48 ; Foley v. Classique Coaches, Ltd., 
[1934] 2 K. B. 1. 

3514. Add. Annotation : — Refd. Admii*alty Oomrs. 
r. Chekiang (Owners), [1926] A. 0. 637. 

3519. Add. Annotations : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 605 ; Jte 
Pinto Lelte, Ear p. Dea Olivaes, [1929] 1 Oh. 
221 . 

3520. Add. Citation : — Revsd. sub nom. Nichols 
V. Noeth Metropolitan Railway & Canal 
Co. (1894), 71 L. T. 836, C. A. 


Part VIII. — Defences to Actions for Breach of Contract. 


8553. Add. Annotation: — Consd. British Russian 
Gazette Sc. Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. .A?.vo(:«ated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

8555. Add. Annotaiion : — Consd. British Russian 

Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

8556. Add. Annotation : — Consd. British Russian 

Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3560. Add. Annotation : — Refd. British Russian 
Gazette So Trade Outlook, Ltd. v. Associated 


Newspapers, Ltd., Talbot v. Associated 
New^papei's, Ltd., [1933] 2 K. B. 616. 

3561. Add. Annotations : — Consd. Bose So Frank 
Oo. V. Crompton, [1926] A. 0. 445 ; British 
Russian Gazette So Trad© Outlook, Ltd. v. 
Associated Newspapers, Ltd., Talbot v. 
Associated Newspapers, Ltd., [1933] 2 K. B. 
616. Refd. British So Benin^ona v. North 
Western Ctichar Tea Co., [1923] A. C. 48. 
Mentd. Royal Exchange Assce. v. Hope, 
[1928] Ch. 179. 

3563. Add. Annoiation : — Consd. British Russian 
Gazette & Trade Outlook, Ijtd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


PART VII. SECT. 11, SUB-SECT. 1.— 

D. (q). 

UL. THmber Ueence — CondiUon against 
emphJYtnmt of Chinese or Japar^ese.] 
— A oondition in a special timber 
lloenoe onder Land Act (B. C.), 1908, 
that no Chinese or Japanese should 
be employed in oonneotion there- 
with is one of the essential terms 
of the Uoenoe.—A.-G. for Britibh 
Columbia v. Brooks, Bidlake & Co., 
[1922] 3 W. W. R. 9 ; 63 S. C. R. 466.— 
CAN. 


•d. Contract for saie of currency — 
Payment oondition precedent to delivery^ 
— WALSH e. Brown ( 1868), 18 C. F. 
60.— CAN. 

sf. SeUing agency agreement .} — 
AxnmrnaijOKm v. Atom (1876), 36 
0. P. 403.— CAN. 

sk. Agreesnent to eeUUtndfor ehureh — 
Ifocngregation brought together.} — Held : 
altbongh at first oondluonal, the oon- 
traot, by reason of a congregation 
havl^ assembled, beoame abeolute. — 
A«-G. V. OBama (1867), 13 Gr. i93.-r- 
CAN. 


PART Vn. SECT. 11, SUB-SECT. 1.— 

B. 

348S L General mfe.] — Where a 
doooment to snAdently dear ft 
oertatn. ft payment depends on some 


simple oondition or event, it is sufficient 
for pltf. to allege that the oondition 
has been oonmlled with or the event has 
happened. The onus then lies on dolt, 
to snow that what was intended by the 
document sued on to be a oonditloD 

E recodent to entitle pltf. to succeed 
as not been oomplied with. — U nion 
Share Aqenct ft Investment, Ltd. 
(Liquidators) v. Spain (1927), 48 
N. L. R. 348.— B. AP. 

PART VII. SECT. 11, SUB-SECT. 8,~ 
A. (h). 

p 1. ,> — The consideration for 

a qalt-clalm deed was the malntenauoe 
of the grantor ft pltf. during their 
lives. After the death of the grantor, 
deft, married, ft pltf. left ft lived else- 
where : — Beta: as it was olearir 
meant that pltf. would live in deft.*s 
house ft be maintained there by him, 
ft as she had no Valid excuse for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — C obiban 
p. Leblanc, fl923] S D. L. R. 1076 ; 
56 N. 8. H. 201.— CAN. 

PART VIL SECT. 11^ SUB-SECT, ft— 
A. (e). 

8600 1. What amounts to waiver .} — 
Bowes v . Ohalbteb, [1923] V. L. R. 
296 ; 32 C. L. R. 169.— AUS. 
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PART VII. SECT. 11. SUB-SECT. 8.— 
C. 

8521 1. Bight of defaulting party to 
sue other party — Ttecovery of deposit .) — 
Defts. oontracted to supply pltf. with 
a quantity of lumber to be loaded on 
oars In July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
shipment, but pltf. failed to provide 
oars, as it was his duty to do, upon 
which the lumber oould bo loaded : — 
Held ; an aetlon by pltf. to recover a 
deposit paid on the contract must be 
dismissed. — Glennie p. Rubhton 
(1922). 56 N. 8. R. 530.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 2.— A. 

8542 1. Oeneral rule .} — Whiteford v* 
McLeod (1868), 28 U. 0. R. 349. -CAN. 

8647 U. .1 — Prior to foreoloaure 

proceedings on a mtge. given by deft., 
pltf.*s solr. wrote derft.'s solr. that the 
registered owner was willing tp give 
a quit-claim deed to pltf. to clear up 
the title ft avoid litigation if deft, 
would give a quit-claim deed to phi. 
This was agreed to, but subsequently 
deft.*s solr. received a letter from 
pltf. *8 solr. purporting to withdraw 
from an negottatlons to aooept a quit- 
claim deed: — Held: there was an 
accord but no satisfaction.— Caibne v . 
Brown, [1984] 4 D. L. R. 590; 8 
W. W. R. 409.— CAM. 
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8669. Add, Annotation : — Retd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. B. 626. 

3573. Add. Annotation : — Consd. British Russian 
Gazette Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3575. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

8576. Add. Annotation : — Retd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3578. Add. Annotation : — ^Reld. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3585. Add. Annotation : — Consd. British Russian 

Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd,, [1933] 2 K. B. 616. 

3586. Add. Annotation : — Consd. British Russian 

Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3587. Add. Annotation : — Refd. British Russian 
Gazette &: Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

3598a. .] — ^Accord & satisfaction is' the pur- 

chase of a release from an obligation arising 
under contract or tort by means of any valu- 
able consideration, not being the actual per- 
formance of the obligation itself. The 
accord is the agreement by which the obliga- 
tion is discharged, & the satisfaction is the 
consideration which makes the agreement 
operative. It is not necessary that the 
consideration should be executed ; the con- 
sideration on each side may be an executory 
promise, the two mutual promises making an 
agreement enforceable at law. 

T., who owned a paper, formed a co. with 
a capital of £500 in £1 shares, &; transferred 
his paper to the co. in consideration of the 
allotment to him of the 600 shares. T. 

f ave Miss P., who was the editor of the paper, 
76 shares, retaining 26 shares himself. T. 
& Miss P. were the directors of, & the only 
shareholders in the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon himself &; the 
co. to which he had transferred his paper. 
T. & the co. commenced actions for libel 
. against defts. There was a meeting between 
T. & H., a representative of defts., with the 
object of settling the litigation, & eventually 


terms of settlement were arrai^ed on 
Oct. 10, 1932, & initialled by T. & H. The 
terms, which were headed with the names of 
the two actions, provided : “I accept the 
sum of 1,000 guineas on account of costs & 
expenses incurred in full discharge settle- 
ment of my claims against ” defte. ** & the 
claims of the co. “ & the officers of that 
co., arising out of the articles published in 
the Daily Mail ... & I will forthwith 
instruct my solrs. to serve notice of dis- 
continuance, or to take such other steps or to 
agree to such other steps being taken to 
end the proceedings now pending.” Pro- 
vision was also made for a letter in the 
terms of an agreed draft to be written to T. 
by H. Pltf. co. & Miss P. did not agree to 
the proposed settlement, although defts. 
were ready & willi^ to carry out the settle- 
ment, & the actions proceeded to trial. 
Defts. counterclaimed against T. for breach 
of warranty of authority. The jury re- 
turned a verdict for both T. & pltf. co., & 
judgment was entered for each of pltfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on pltf. co., 
&; set aside the judgment in favour of pltf. 
co. The judge at the trial held that T. 
represented & warranted that he had 
authority to settle the action on behalf of 
pltf. co. whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed {inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf. T. appealed against the judg- 
ment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pltf. CO., & because the transaction relied on 
in the counterclaim was only an executory 
accord giving rise to no rights : — Held : the 
document initialled by T. & H. on Oct. 10, 
1932, was an agreement in which the con- 
sideration on each side was an executory 
promise by the other side, &: further, a third 
party was included in the promise. The 
agreement was therefore enforceable in law, 
at any rate, by counterclaim. — British 
Russian Gazejtte & Trade Outlook, IjTD. 
V . Associated Newspapers, Ltd., Talbot 
V . Associated Newspapers, Ltd., [1933] 2 
K. B. 616 ; 102 L. J. K. B. 776 ; 149 L. T. 
646, 0. A. 

3006. Add. Annotation : — Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

3614. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

3622. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 


PART VIII. SECT. 2, SUB-SECT. 3.— D. 

•L THsohatM of mortotioe on execution 
of aoreemeni between mortoagor mort^ 
gaoee .] — Wmt e. Aooidbxtai. Fibb In- 
BURANCB Oo., (1027] 3 D. L. R. 260.— 


PART VIII. SECT, a, SUB-SECT. 6.— C* 
8614 i« SatiefcuHon bp one.) — Judg- 
ments reoovered by pitt. Sc another 
against eleren defts. were assigned to a 
00 . These Judgments remaining un- 
paid, T., one of defts., under a com- 
promise agreement amved at in 1925 
after negotiations with the oo*, paid to 


the oo. a sum whioh ho ooutended was 
paid to Sc accept^ by the oo. In full 
satisfaction of his Indebtedness. Origin- 
ally all defts. were Jointly Sc seyerally 
liable in respect of the Judgment debts. 
After the agreement was made, the oo* 
sought to examine deft. W. as a Judg- 
ment debtor .* — Held : the elieot of the 
agreement was to release T. unquali- 
fiedly in respect of the two Judgments 
Sc to release his oo-defta. also; Sc, 
therefore. W. was not examinable as a 
Judgment debtor. — L uosdin e. Ball, 
rim] 4 D. L. R, 643 ; 64 O. L. R. 
251.— CAN. 


PART VllL SECT. 8, SUB-SECT. 8. 

•m. Ptsjnnent by instalments — First 
payment to be expedited.] — ^I’he question 
was as to the meaning of the following 
olause ; '* It is hereby agreed that the 
said E. will, upon the 11th day of 
every month, beginning upon tbe 11th 
day of Aug., a.d. 1927 (with tbe 
exception of the first pajrment. which 
is to be made upon tbe signing, sealtng. 
Sc delivery of these presents) pay to 
the said L. the sum of 840 per month.** 
etc. A payment was made on July 11, 
f.hA Aikfjk of the agreement acU .* 
the payments were to be made on the 
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VoL XXL— Contract Cases 8641— 8784b. 


8641. Add. Annotaiiona : — Consd. Jones v. Waring 
& GiUow, [1026] 2 K. B. 612. Held. Barclay 
t;. Malcolm (1925), 133 L. T. 612. 

8646. Add. Annotations: — As to (1) Dlstd. The 
Baam (1933), 49 T. L. R. 654. Refd. Re 
British American Continental Bank, Lisser 
&; Bosenkranz’s Claim, [1923] 1 Ch. 276 ; 
Be Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v. Wilkinson, [1924] 
2 K. B. 166; The Baam (No. 2), [1934] 
P. 171. 

8654. Add. Annotation : — Consd. Sowerby v. Lind- 
say‘(1928), 44 T. L. R. 601. 

8658. Add, Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading TVust, Ltd., 
[1930] 1 K. B. 492. 

8661. Add, Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

8667. Add. Annotations : — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading lYust, Ltd., 
[1930] 1 K. B. 492 ; Bremer v, Oeltransport 
G.M.B.H. & Drewry, [1933] 1 K. B. 753. 

8671. Add, Annotation : — Refd. Reading Trust, 
Ltd. V. Spero, Sp^ro v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

8678. Add. Annotation: — Refd. H. v. H., [1928] 
P. 206. 

3680. Add. Annotations : — Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256 ; 
Vanbergen v. St. Edmunds Properties, Ltd., 
[1933] 2 K. B. 223. 

8701. Add. Annotation : — Apld. Vanbergen v. St. 
Edmunds Properties, Ltd., [1933] 2 K . B. 
223. 

8707. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, I^td. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

8709. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3713. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 

Newspapers, Ltd., [1933] 2 K. B. 616. 

3715a. Forbearance — Agreement for payment by 
Instalments — Whole sum due on default of one 
instalment.] — Deft, owed pltf. £266 17s. 6d. 
for gaming debts. In consideration of pltf.’s 
forbearance to press his claim at Tattersalls, 
deft, agreed that in settlement of the debt 
he would give pltf. two bronzes, pay him 
two instalments of £20 each on specified 
dates. The agreement provided that, upon 
default in due payment of any instalment; 
“ the whole then remaining balance of the 
original sum above-mentioned shall become 


due & payable forthwith.** Deft, defaulted 
in payment of the second instalment of £20, 

Sd pltf. sued him for £218 17«. 6d., giving 
credit for the first instalment & the two 
bronzes at a valuation of £28 ; — Held : 
(1) the expression “ the original sum above- 
mentioned ** meant the original debt of 
£226 17s. 6d., & could not be regarded as the 
two bronzes & the two money instalments of 
£20 ; (2) to ascertain the balance of the 

original sum payable on default, a money 
value would have to be put upon the bronzes, 

& evidence of such value was therefore 
admissible ; (3) the clause which provided 
that the remaining balance of the original 
sum should become payable in the event of 
default was not a penalty clause. — Latter v. 
CoLWiLL, [1937] 1 All E. R. 442 ; 53 T. L. R. 
383 ; 81 Sol. Jo. 79, 0. A. 

3749. Add. Annotation : — Refd. Be Houlder, [1929] 

1 Ch. 206. 

3751. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3752. Add. Annotation : — Refd. British &; North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

3763. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3781. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784a. .]— Hall v. Padlev (1923), 156 L. T. 

Jo. 83. 

3784b. .] — Pltf, granted a bill of sale over 

certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment # 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bUl of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. I n an action by pltf. to restrain defts. 
from disposing of the furniture comiirised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 

8. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bUl of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill of 
sale, the action faded. — D* Ubez v. Traffics & 
Discoveries, Ltd. (1924), 40 T. L, R. 441. 


11th day of evc^ month, beflrlnning 
upon Aug. 11. The payment due on 
Auff. 11 waa to be exp^ted, there- 
fore, no fresh payment would be due 
on Aufir. 11. — Atkinson e. Atkinson 
(1928), 60 N. B. R. 138.--CAN. 

PART Vlll. SECT. 8, SUB-SECT. 4. 

3655 viii. .}~If there la no 

speoial covenant for payment of a debt 
elsewhere, the preenmption of law Is 
that the borrower ought to seek out 
the lender for payment.— G okul Das 
e. Nathu (1925), I. L. R. 48 All. 310.— 
IND. 


8666 I, Unless credilor 

abroad.}— The duty which Bnerlisb Jaw 
imposes upon a debtor to find his 
creditor & pay him is imposed upon 
him only If the creditor is within the 
realm. If in India a debtor is subject 
to the same duty, it is similarly limited. 
— Banbilal Abibchan]> V. Ghuuin 
Maubub Khan (1925), 53 L. H. Ind. 
App. 58.— IND. 

p 1. .1 — Platt v MoFaul 

(1854), 4 O. P. 293.— CAN. 

p IL .1 — Dobnbkbg V . 

SOMSBVILLK, (192in 1 D. L. R. 811: 
40 B. O. R. 415.-^AN. 
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PART VIII. SECT. 8, SUB-SECT. 6.- F. 

■p. Mamaoer of debtor agent of 
creditor — Fraudulent entry of j/aymeni.) 
— McMorrib V . Empresb Tubatiir 
Co.. Ltd.. (19231 2 D. L. R. 665 : 16 
Bask. L. R. 504 ; fl923J 1 W. W. R. 
1144.— CAN. 


PART VIII. SECT. 3, SUB-SECT 6.— 
0. (b) I. 

3766 iv. .1— Babinbau e. Bour- 

que, (19261 1 D. L. R. 852.— CAN. 
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87S4e. a bill of ejcchange or note be 

taken on account of a debt ^ nothing be 
eaid at the time, legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended tUl the maturity 
of tkte instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended.— AI iUSN v. Eoyal 
of Canada (1925), 95 L. J. P. 0. 17; 
134 L. T. 194 « 41 T. L. R. 626, P. 0, 

8803. Add» Annbtaiion : — Consd. Vanbergen v. St. 
Edmunds Properties, Ltd., [1933] 2 K. B. 
223. 

83(^. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

8813. Add. Annotation : — ^Refd. Jones v. Waring 
& amow, [1926] A. O. 670. 

8817. Add. Annotation .•—Consd. Allen v. Roval 
Bank of Canada (1926), 41 T, L. R. 625. 

8818. AM. Annotation Oonsd. Allen v. Royal 
Bank of Canada (1026), 41 T. L. R. 625. 

8820. .Add the following para. : — 

Deft, sold to pltf. CO. his business as 
existing on Dec. 31, 1887, with the goodwill, 
•stock-in-trade, <fc “ all book & other debts due 
‘to the vendoi' in connection with the said 
business, & the full benelit of all securities 
,for Hiich debt/S.” On Jan. 1, 1888, deft, bad 
in his possession cheques & hills of exchange, 
given lor trade debts, which had been received 
by him before that (late ^ were subsequently 
honoured : — Held : tluj timle debts, having 
be(jn paid, did not pass to the co., A; that the 
. cheques & bills were not securities within 
the meaning of the agreement.— Hadley 
(Felix) Co. v. Hadley, [1898] 2 Oh. 080. 

8833. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3864. Add. Annotation : — Refd. Re Boulder, [1929] 
1 Ch. 205. 

S869a. Payment Into bank to account of creditor's 
solicitors.] — Variation in the performance of 
a promise is no consideration for forbearance 
by the promisee where in fact it is allowed at 
the promisor’s own request. 

Pltf., being indebted to defts., an agree- 
ment wa.s made between him & deft>s.’ solrs. 
that, if he would pay the amount of the debt 
into a bank in the country for the credit of 
defts.’ solrs. in London, that payment would 
satisfy all sums which he owed to defts. & 
a bkpey. m^tice which they had issued in 
respect of part of the debt would not be 
served on him. Pltf. alleged that he carried 
out his part of the agi’eement, but that, in 
bi*oach thereof, defts., by a clerk of their 
solrs., served him with the bkpey. notice. 


In aa adlioH tar damages for breads of the 
agreeittent it was held, as pltf. by the 
agreement was not to pay his debt to his 
creditors, but was to pay the money to the 
account of defts.* eolra., which he was not 
under any obligation to do, there was suffi- 
cient consideration to prevent the agreement 
being nudum padum & pitf. was entitled to 
maintain an action lor breach of the agree- 
ment. On appeal i—*Held : on the evidence 
the concession made by defts. as to time & 
place of payment of the debt was entirely 
to oblige pltf. & that no benefit thereby 
accrued to defts. ; &, that being so, the 
agreement was a mere nudum pactum & gave 
no cause of action for breach of contract. — 
Vanbebgen V. St. Edbtdnds Peoperties, 
Ltd., [1933] 2 K. B. 223 ; 102 L. J. K. B. 
369 ; 149 L. T. 182, 0. A. 

3869b. Assignment of funds — Orders for foreign 
Government.] — During the Great War a 
number of ships belonging to pltfs., a group 
of Finnish shipowners, tlien Russian subjects, 
were requisitioned by the Russian Govt. <fe 
placed at the dispos^ of the British Govt., 
who paid the Russian Govt, for the use of 

♦ the ships. Pltfs., having received no pay- 
ment from tile Russian Govt., either before 
or since the revolution of 1917, in respejct of 
the sums which they claimed to bo due to 
them for hire of the ships & as compensation 
for those which were lost, sued .defts., an 
English bank, who held funds depositiid with 
them by the Russian Govt, before the 
revolution. FItfs. claimed that they were 
the legal assignees of a specified part of those 
funds equal to the sums due to them in 
respect of the sliips. As evidence con- 
stituting assignments pltfs. produced copies 
of orders duly issued by the responsible 
department of the Russian Hovt. : — Held : 
tlie documents did not constitute an agree- 
ment between the Russian Govt, as repre- 
sented by that depai'tment & pltfs. for the 
assignment to the latter of any part of the 
funds in question ; the documents amounted 
to no more than a direction that the neces- 
sary steps should be taken to direct payment 
to pltfs. out of the funds ; there was no evi- 
dence that the steps directed to be taken 
were ever taken ; A no intention to make an 
Assignment to pltfs. could be inferred from 
the documents. — ^P inska ANaPARTYoe A/B 
V. Barjno Bros. ^ Oo., Ltd. (1988), 54 
T. L. R. 1031 ; 82 Sol. Jo. 603, O. A. 

3 B 69 C. J — Russian & English Bank 

V. Baring Bros. & Co., Ltd. (1938), 54 
T. L. R. 1036, 0. A. 

Annotation .—Refd. Fineka Ai^ortygs A/B v. Baring Bros. 

«c Co., Ltd, (1938), 64 T. LTR. 1031. 


PART Vlll. SECT. 8, SUB-SEOT. 5.— 
O. (b) it 

87W I. Aco^tanee in BaWaciion 
QueMian of faci.) — The keeping & using 
of a otieque banded to a creditor on 
debtor's oonditJon that H Is to be 
taken in satisfootloo of a olaim for a 
larger amount, & vrltb words on the 
cheque bo Intimating, Ib not conoluelvo 
in law of an aooord dt satisfaction; 
wbotber It was aooepted in satisfaction 
of the claim is a question of fact. — 
Petkhson e. Flack, (19881 3 D. L. R. 
132: 16 Sa«k. L. R. #98; 

1 W. W. 11. 1289.— CAN. 


PART Vlll. SECT. 8, SUB-SECT. 6. 

— G, (•) !. 

882S Iv, ^.1 — ^In an action for 

damages pltf. alleged that deft, bad 
neglU^ntly set out a fire which 
destroyed pltf.*8 granary Sc wheat 
therein. Toe defence pleaded was 
that deft, had given pltf. a promissory 
note in satiriaction of his claim. The 
note had not been paid: — Held: in 
the absenoe ox evidenoe of an express 
or Implied agreement trader which pltf. 
took the note in satisfaetton of his 
olaim, the action lay ; the <mly eHect 
of tho note being te tsoavert the olaini 
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from an tmliquidaied one to a liquidated 
one, the amount of the note being 
taken to he the amount whlcdi the 
parties bad agreed on as that for which 
the tortfeasor was liable, subject, in the 
present case, to a deduction of the net 
amoimt received by pltf. on a sale of 
part of the wheat whiob the parties had 
agreed pltf. should deduct from the 
note.— Gjbbdal v. Beboh. [19361 3 
W. W. R. 296.— CAN. 

PART VUL SSOT. 8, SUB-OECT. A-4C. 

ir. Affreemepit by cirdUots to work 
mine--CondiiUmal on mine pr<wfmif 



VoL XXn.--4>)ntract Oases 8874---8960a, 


SuB-SBCT. 6 . — In What Currency and at 
What Rate of Exohanob Payment must 

BB MADE. 

See Money and Money-Lending, Vol. XXXV., 
pp. 160-170. & Supp. 

8874. Add. Annotation: — ReM. Abram S.S. Co. 
t;. Westville Shipping Co., [1923] A. 0. 773. 

8880. Add. Annotaiion : — Refd. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307. 

3882. Add. Annotation : — Ae to (2) Consd. Stepney 
Corpn. V. Osofsky, [1936] 3 All B. R. 494. 

8888a. .] — On Sept. 17, 1935, a certain sum 

was owing by resp., a licensed street trader, 
to applt. corpn;, in respect of removal of 
refuse & other services. During the period 
from Sept. 18, 1Q35, to Mar. 17, 1936, further 
sums became due for similar services, <fe, 
during the same period, certain payments 
were made by resp. to applt. corpn. Resp. 
did not specifically appropriate any of these 
payments to any particular charges. Applt. 
corpn. purported to appropriate the pay- 
ments in satisfaction of the arrears of earliest 
date, &, on Mar. ’.7, 1936, sought to recover 
the balance alleged to be due. The justices 
thought that resp. believed that he was 
making payments towards current dues, & 
decided that the appropriation by applt. 
corpn. was not, Sc could not be properly 
made. Sc they held that applt. corpn. could 
not recover a sum larger than the difference 
between the money due in respect of the 
period from Sept. 18, 1936, to Mar. 17, 1936, 
Sc the amount paid by resp. during that 
period. Applt. corpn. appealed, contending 
that, in the absence of specific appropriaticT: • 
by resp., applt. corpn. was entitled to I 
appropriate the payments, to satisfy any 1 


arrears, even though the arrears might be 
irrecoverable at law : — Held : the justices 
had not found that there has been any 
appropriation by resp. — Stepney Oorpn. v. 
Osofsky, [1937] 3 AU E. R. 289, 0. A. 

8905. Add. Annotations : — Apld. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 652. ReM. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307 ; Stepney Corpn. v. Osofsky, [1936] 3 
All E. R. 494. 

3909. Add. Annotation : — ReM. Albemarle Supply 
Co. V. Hind, [1928] I K. B. 307. 

3029. Add. Annotation : — ^Refd. Stepney Corpn. v. 
Osofsky, [1936] 3 All E. R. 494. 

3930. Add. Annotations : — ReM. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Ue Blake, 
Re Minahan’s Petition of Right, [1932] 1 Ch. 
64. 

3946. Add. Annotations : — Consd. Leesonr. Leeson, 
[1936] 2 K. B. 156. ReM. Stepney Corpn. v. 
Osofsky, [1036] 3 All E. R. 404. 

8949a. .] — Where a creditor appro- 

priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation. — Loni>on Sc Westminster 
Bank v. Button (1007), 51 Sol. Jo. 466. 

3950a. .] — An appropriation of a payment 

cannot be inhn'red from an intf3ntion in the 
mind of the debtor imcomTinmicated to the 
creditor. It can only be inferred from cir- 
cumstances known to botli parties. 

A husband Sc wife sepatalf^d under an oral 
agreement by whicli the husband agreed to 
pay his wife £3 a week for the maintenance 
of herself Sc their child, B. Ijatver the parti(3S 
entered into a written agreement by which 


valuable — Jlffrw valuelese — Formation of 
company by creditora — Whether con- 
clusive 08 to accord <t aatisfaction .] — 
Whitla V. Phajb (1898), 12 Man. L. R. 
122.— CAN. 


PART Vin. SECT. 3. SUB-SECT. 7.— A. 

8871 I. By debtor — How far creditor 
bound by debtor*a appropHation .] — A 
creditor cannot appropriate in opposi- 
tion to hla debtor’s expressed intention. 
— Dasharathi Ghose V. Khondkar 
Abdul Hannan (1927), I. L. R. 56 
OAlo. 624.— IND. 

3871 11. .] — Kauibaoh V. 

Eiohel, [1930] 1 D. L. R. 983 ; 1 
M. P. R. 383.— CAN. 

3876 i. debt owing from 

a creditor to his debtor cannot be 
considered as a pa 3 rment by debtor 
until he oonsents to the cr^tor re- 
taining It & applying it on his Indebted- 
ness. — Matthewbon V. Thompson. 
[192^ 2 D. L. R. 1211; J1925] 2 
W. W. R. 181 ; 19 Saak. L. R. 420.— 
CAN. 

3876 II. .1— A person who pays 

money has a right to apply that pay- 
ment to any of the dents which he 
owes. — ^A lbbbt V. Stobet, [1925] 4 
D. L. R. 374.— CAN. 

8884 lit .] — Where a debtor, 

who owes more than one debt to the 
same creditor, makes a payment with- 
out appropriating It towards the dis- 
oharro of any partloular debt, the right 
of the oredltor to appropriate the 
amount paid towards any of the debts 
due to him oontinues up to the time 
when be applies the payment towards 
the disohaw of a particular debt. — 
Manistt V. Jameson (1925), 1. L. R. 
8 Pat. 326.— mo. 

8884 iv. .)— Where a 


debtor owes several debts to one person 
& makes a payment to him, but has 
not taken a<lvanta^ of the privilege 
conferred upon him by Indian Coniroot 
Act, 8. 59, the creditor Is at liberty to 
apply the payment in liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — R kut mal 
V. AHMAD (1925), I. L. R. 7 Lab. 17. - 
IND. 

8884 V. .] — Fraser v. 

Looib (1888), 10 Gr. 207.— CAN. 

3884 v|. .] — Dasharathi 

Ghose v. Khondkar Abdul Hannan 
(1927), I. L. R. 56 Calc. 624.— IND. 

m 1. Appropriation to interest. ] — 

When payments are received generally 
on account of a debt, which Is In part 
iutorost &; in part principal & no specific 
appropriation is made, they are 
treated as applicable to interest in 
priority to principal. — ^Palk v. Hauoh 
(1936), 53 O. L. R. 163; [19.35] 

V. L. R. 238 ; 41 Argus L. R. 265 ; 
9 A. L. J. 70.— AU8. ^ 


PART VIII. SECT. 8, SUB-SECT. 7.— C. 

8918 i. Morigaoe debt — Or 

simple contract debt .] — A mtgee., in 
receipt of the rents Sc profits of the 
mortgaged premises, sold goods to the 
mtgor.. Sc the latter assented to the 
receipts being anplied first in payment 
of the account m? goods sold : — Held : 
an incumbrancer, whose rights accrued 
after the settlement, was not entitled 
to take tl)« position that the rents Sc 
profits neeeMrfly Sc irrevocably re- 
duced the mtge. as they were received. 
— ^Mitchell v. 8atz>or (1901), 21 
O. L. T. 224 ; 1 O. L. B. 466.— 0AM. 

8918 U. .1— 

Beown (a Banebupt) (1851). 2 Gr. 
111.— UAH. 


u liurming account,] — JV/miK 

(L.), Ltd. v. Eriz/.lk. [1025] 4 1). L. it. 
84.5 ; mi avpcal. [192(1] 2 I). L. U. 419 ; 
[19201 1 W. VV. R. 905. -CAN. 

862611. .] — Although, 

In the absence of an approprlojlion by 
the debtor, a creditor may apply a 
payment or part thereof towards 
satisfaction of a stAtute-barred debt, 
such an appropriation will not revive 
t)io nwldue of that debt. — Burton v. 
Hunter, [1931] 2 W. W. R. 301.— 
CAN. 


3934 I. Kurlier deht .] — Under 

an agreement whereby drft‘ 1 . undertook 
to pay through a cu>-operatIve ohsocd. 
for goods supplied up to a certain 
amount by pltf. to the ossocn. : — 
Held : money paid to pltf. by the 
asHocn. after the execution of the agreo- 
merit could not be appropriated to a 
debt owing to pltf. under a fonner 
agreement of the same kind. — Ckjrv- 
VTLLB Co., Ltd. v. Goddard, [1926] 
1 W. W. K. 002 ; 22 AlU. L. R, 41.— 
CAN. 

3934 II. Arrcm a of ealary — 

Unless appropriation by debtor to current 
salary.] — /Je Logan (H. J.) Oo, (Ont.), 
[1926] 2 D. L. R. 946 ; 7 0. B. B. 325. 

—CAN. 

q I. .] — McGregor v. 

Gaulin (1848), 4 U. C. U. 378.— CAN. 

t 1. Disputed debt.] — Semble: 

where a oredltor is owed more than one 
debt by the same debtor, but the 
amount of one of the debts is disputed* 
a payment made by the debtor gener- 
ally cannot be appropriated by the 
creditor to the disputed debt. — J ones 

V. UZBLMAN, [19291 2 D. L. RI. 464 ; .1 

W. W. R. 143 ; 23 8. L. H. 354.— 
CAN. 

1 1. .V— Ross «. Pebrauit 

a867), 13 Gr. 206.— CAN. 
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the husband agreed to pay the wife £300 by 
weekly instalments of £2 a week in respect 
of certain premises which belonged to them 
jointly. The agreement provided that on 
the failure of the husband to pay any instal- 
ment he became liable to pay forth^th the 
balance of the £300 then due. The husband 
afterwards sent to his wife £5 each week \mder 
the two agreements. The wife subsequently 
obtained a decree nisi for the dissolution of 
her marriage, & the husband after the lapse 
of a week, on the advice of his counsel in the 
Divorce Ct., sent each week to the wife £3 
only. The wife sued the husband to recover 
£92 as being due under the written agreement 
in respect of the purchase of the house. The 
husband alleged that he had appropriated 
the £3 which he sent each week as to £2 in 
respect of the weekly instalments due xmder 
the written agreement, & as to £1 for the 
maintenance of the child B., & he alleged that 
he sent a slip to his wife with the first pay- 
ment of £3 containing the words : “ This is 
for the house A; B.” The wife, however, 
denied having received the slip. No notice 
to produce it was given. The county ct. 
judge, however, admitted secondary evi- 
dence of its contents, & held that, even if 
the slip was not sent, the husband had appro- 
priated the payments to the weekly instal- 
lonts due in respect of the house. On appeal 
y the wife it was admitted that secondary 
evidence as to the contents of the slip was 
inadmissible : — Held : there must be some- 
thing more than an intention of the debtor 
uncommunicated to the creditor to amoimt 
to an appropriation by the debtor ; there 
must be a notice, express or implied, to the 
creditor to inform him of the appropriation. 
There was no evidence upon which the county 
ct. judge could find that there had been an 
approi^riation by the debtor. — ^Leeson v, 
Leeson, [1036] 2 K. B. 156 ; [1936] 2 All 
K. R. 133 ; 106 L. J. K. B. 362 ; 164 L. T. 
710 ; 62 T. L. R. 461 ; 80 Sol. Jo. 424, C. A. 

AnnoiMm : — Consd. Stopnoy Corpn. v. Oaofsky, [193G] 3 All 
E. R. 4D4. 

8961. Add, Annotations: — Reid. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307 ; Holder v. 
I. R. Comrs. (1932), 48 T, L. R. 365; Phila- 
delphia National Bank r. Price, [1937] 3 All 
E. R. 391 ; Taylor v. Taylor, [1938] 1 K. B. 
320. 

8977. Add, Annotations : — Reid. Albemarle Supply 


Co. V, Hind, [1028] 1 K. B. 307 ; Near East 
Reliefs. King, Chasseur & Co., [1930] 2 K. B. 
40. 

8990. Add, Annotaiion : — Reid. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

8998. Add, Annotation : — Reid. Madras Official 
Assignee v, Krishna ji Bhat (1933), 49 T. L. R. 
432. 

4000. Add, Annotations: — Reid. Wait, [1927] 1 

Ch. 606 ; Madras Official Assignee v, Krish- 
naji Bhat (1933), 49 T. L. R. 432 ; Taylor v, 
Taylor, [1937] 3 All E. R. 571. 

4001. Add, Annotation : — Reid. Re Wheeler A Co., 
Trustee v, Kirby A Grainger (1933), 102 
L. J. Ch. 341. 

4008. Add, Annotation: — Reid. Madras Official 
Assignee v, Krishnaji Bhat (1933), 49 T. L. R. 
432. 

4008. Add, Annotation : — Reid. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236. 

4009. Add, Annotation : — Reid. Houghton v, Not- 
hard, Lowe A Wills (1927), 44 T. L. R. 76. 

4pl7. Add, Annotation : — Reid. Smith v. Wood, 
[1929] 1 Ch. 14. 

.4048. Add. Annotation : — Refd. Lind v. Johnson, 
[1937] 4 All E. K. 201. 

4059a. .] — Feeney v, Pirbeck Main Col- 
lieries, Ltd., [1926] 2 K. B. 218 ; 95 

L. J. K. B. 689 ; 134 L. T. 745 ; 19 B. W. 
C. C. 33, C. A. 

4077. Add, Annotations : — Reid. Saunders i;. 
Young’s Brewery (1926), 42 T. L. R. 136; 
British Russian Gazette A Trade Outlook, 
Ltd. V, Associated Newspapers, Ltd., Talbot 
V, Associated Newspapers, Ltd., [1933] 2 
K. B. 616. 

4095a. Loan by director to private company — 
Part ol loan remitted — Agreement that lull 
loan provable In winding up.] — The managing 
director of a private co. lent to tVie co. 
£3,400, In Mar. 1935, ho agreed that of that 
sum £1,612 6s. 8d., being the amount of the 
loss incurred in the first trading year of the 
CO., should only be repaid to him by the co. 
while it was a going concern out of profits, 
but, if the co. went into liquidation, the 
whole debt was to rank on a par with the 
other unsecured creditors of the co. The 
agreement was set out in. a minute of a board 
meeting A accounts drawn up by the 
accountants to give, effect to that minute 


PART VIll. SECT. 3. SUB-SECT. 7.— 
E. (a), 

3961 1. SicUement of rule .] — Scott & 
Peden t*. Elliott, (19201 2 D. L. R. 
604 ; [19261 2 W. W. R. 164; 87 
B. C. R. 143.— CAN. 

8961 ii. .1 — The rale in Clavton's 

Case 1h at best merely a prosumption. — 
Canadian Bank of Commrikce c. 
Smith (1911), J7 W. L. R. 135; 3 
Alta. L. R. 209.— CAN. 

3968 V. .1 — Canadian 

Bank op Oommkbob o. Smith (1911), 
17 W. L. R. 136 ; 3 Alta. L. R. 299.-^ 
CAN. 

8968 vi. .] — Lake r. 

ORosniE (1011). 9 Nfld. L. R. 490. — 

NFLD. 

8968 vil, .] — A debtor hoe 

the right to apply a payment io any 
way he thinks fit. if there are eeveral 
debts he has a right to say to which of 
the debts the payment shall be applied. 
When there is no appropriation by 
the debtor, tbe creditor has the right 


to appropriate, & it seems that be 
may appropriate a payment to an 
ungaarantoed debt, if neither the 
debtor nor the creditor makes any 
appropriation, the law appropriates 
the payment upon equitable principles, 
& primA facie to the earliest debt. — 
Nash-Siminoton Co.. Ltd. v, Cald- 
well, [19311 1 W. W. R. 183.— CAN, 

ai. .) — Paradis & Sons v. 

SiLESSE, [1931] 3 M. P. R. 565.— 
CAN. 

PART VIIL SECT, 8. SUB-SECT. 8, 

g i. Defence io aoHon on. 7.0.17.] 

— A. & B. were in partnership for some 
years up to 1907. In that year the 
partnership was dissolved, as the 
result of an arbn. for tbe settlement of 
matters outstanding between the 
partners, A. paid B. £8,000. There- 
after the two were on unfriendly 
terms. & B. was in poor olroumstanoes. 
B. died in 1923, & A. in 1927. In 
1928, when the arbiter dt the derk to 
the arbn. were both dead, & the papers 
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relating to it could not be traced, 
B.*8 executrix found, lying among 
some papers of no value, an I.O.U. for 
£200, dated 1897, mnted by A. in 
favour of B. She thereupon brought 
on action against A. *6 trustees for 
parent of the sum In the I.O.U. : — 
Held: in order to establish that the 
debt had been discharged, it was 
sufficient to prove a state ^f facts 
inconsistent with its continued sub- 
slstenoe, 8c, particularly in view of the 
creditor’s delay in asserting the claim, 
defenders had discharged that onus. — 
M’Kxnzqb’b Executrix v. Morrison’s 
Trustees. (19301 S. c\ 830.— SCOT. 


PART Vlll. SECT. 8, SUB-SECT. 9.— 
A. (a). 


4028 Iv. .1 — Ontario Equit- 
able Law ^ AroiDBNT Insurance 
Co. V. BaKBR, [19261 2 D. L. R. 889; 
[1926) S. a TL 297,— CAN. 


4050 lit .1— 

[1935] 3 W. W. R. 


Gjesdal V. Beroh, 
290.— CAN. 




VoL xn. — Contract. Cases 4085a— 4868a. 


were signed by the managing director &, his 
co-director. On the assets side of the account 
there was a statement with respect to 
general profit loss account “ Net 

loss. £1,612 6s. 8d. less T.S. loan fund 
£1,612 6s. 8d,” & nothing was carried into 
the assets column in respect of the debit 
balance of the profit & loss account. The 
liquidator postponed the director’s proof as 
to this sum of £1,612 6s. Sd. imtil aU creditors 
had been paid in full : — Held : in the absence 
of proof that any creditor had acted to liis 
own detriment after having seen the balance 
sheet, there was no case of estoppel & the 
managing director was entitled to prove for 
the sum in question in competition with the 
ordinary creditors . — Re General Preserv- 
ing Co., Ltd., [1937] 1 All E. K. 693 ; 81 
Sol. Jo. 237. 


4119. Add, Annotation : — Consd. Re Porter (Wil- 
liam) & Co., [1937) 2 All E. R. 361. 

4130. Add, Annotation : — Refd, Richmond v. 
Savin, [1926] 2 K. B. 630. 

4132. Adil. Anyiotation : — Refd. Josselson v. Borst, 
[1938] 1 K. B. 723. 

4133. Add, Annotation: — As to (2) Consd. Smith 
V. Wood, [1929] 1 Ch. 14. 

4193. Add, Annotation : — Refd. Akt, Ocean v, 
Harding, [1928] 2 K. B. 371. 

4203. Add, Annotation : — FoUd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

4285. Add, Annotations : — Refd. Lawrence 

Hayes, [1927] 2 K, B. Ill ; Humphery r. 
Wilson (1929), 141 L. T. 469. 

4317a. .] — (1) One bond, be it of record or 

not, cannot merge another bond. — Higgens. 
Case (1606), 6 Co. Rep. 44 b ; 77 E. B. 320’ 


Part IX. — Constructive Contracts. 


4325. Add. Annotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 166. 

4340a. Double payment by bank to client’s order.] 
— Pltfa., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrot/e a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. Alt.etv;ards 
the Polish co., believing the sum paid ofi to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions acccmiingly sent by the Warsaw 
bank to pltfs. were lost in transmission &: 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts. — 
Barclay & Co., Ltd. v. Malcolm & Co. 
(1926), 133 L. T. 612; 41 T. L. R. 618; 
69 Sol. Jo. 675. 


4341. Add. A7inotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 160. 

4361. Add. Annotation ; - Consd. Re Chetwynd’s 
Est^atc, Dunn’s Trust, TAd. v. Brown, [1937] 
3 All E. R. 530. 

4358a. Payment of rates on tithe rentoharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).] 

— At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amoimt which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 


PART VIII. SECT. 4. SUB-SECT. 6.— A. 

4134 li. .] — Moodie v, Mac- 

kenzie. [1925] 1 D. L. R. 801.~-CAN. 

PART VIII. SECT. 4. SUB-SECT. 7.— 

A. (a). 

4200 ill. .J~Where Beveral 

debtors are bound jointly, a release 
KiTen to one diaobarfirea the others 
nnlefifl the creditor, when flrranting the 
release, reeerveB his right againet 
them : this rule applies as much to 
a judgment debt as to any other 
obligation. — Castle v. BimKT (1921), 
60 O. L. R. 636.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 9. 

IT. On seeuritv for debt.] — The re- 
lease of a debt operates as a release of 
any security held in respect of it. — 
A.-G. V. Smith & Francf, 11925) 
N. Z. L. R. 217.— N.Z. 

PART VIIL SECT. 6. SUB-SECT. 1.— 

B. (a). 

4282 L Whether court will give effect 


to intention — Oaihered from instru’ 
tnenf.)— MoB[;eioan v. MoQuben, [1931] 
2 D. L. R. 993 ; 3 M. P. R. 23.'j.— 

CAN. 

PART IX. SECT. 1, SUB SECT. 1.— A. 

4326 i. Oeneral ruU.] — Wilson v. 
Mason, Lamb v. Wilson (1876), 38 
U. 0. R. 14.— CAN. 

PART IX. SECT. 1. SUB-SECT. 1.— C. 

St. Payment to enable fulfilment o) 
contract,] — Where, a timber contract 
contained the terms that Govt. & 
all other dues should be paid by the 
contractor, Sl deft. co. reserved the 
right to retain Govt, duos from the 
contractor until clearance had been 
fnmisbed : — Held : money paid by 
deft. co. to furnish the clearance was 
paid on behalf of the contractor to fulfil 
Dis contract dc was chargeable against 
him. — E ^ans V, Canax>ian Pacific 
RT. Co. (1924), 34 B. O. B. 127.— CAN. 
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PART IX. SECT. 1, SUB-SECT. 1.— 
D. (a). 

4341 lii. .) — A volunteer cannot 

recover over the debt of another paid 
without request of such other & without 
any legal obligation on his part. — 
Martell V. Whittbm (1867), 6 Nfld. 
L. R. 200.— NFLD. 


4841 Iv. .1 — The principle that 

a payment made by one person for 
the benefit of another cannot be 
recovered from the latter, no matter 
bow clearly he has benefited there- 
from. if he had not expressly or 
impliedly requested the making of it 
or has not elected to adopt its benefit : 
& that the mere fact that be accepted 


the benefit of that wMch he had no 
opportunity to refuse is not evidence of 
his adoption or ratification was applied 
herein fn an action brought to recover 
amounts paid for freight 8e for the 
feeding in transit of cattle shipped by 
deft. — MoKissick Alcorn, MAGNua 
& Co. V, Hall (Sask.), (19291 1 D. L. R. 
48 ; (1928) 3 W. W. R. 509.— CAN. 
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by them : — HM : having regard to the 
Act of 1891» s. the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him. — Re Tithb Act, 1891, Robebts v. 
PoTTB, Jones v, Cooke, [1894] 1 Q. B. 213 ; 
68 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
8ut) nom. Jones v. Potts, Jones v, Cooke, 
63 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. R. 
Ill, 0. A. 

Annotation i — Distd. Lewln t. HuEhos, [1016] 1 K. B. 831. 

4859. For “ Payment to clear off maritime 

Uen — No request from mortgagees ** read 

Payment to clear off maritime lien — No 
request from mortgagees.** 

Add, Annotations: — Refd. The Si. George, 
[1920J P. 217 ; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 73. 

4860. For “ Premiums on husband’s life 

policy paid by wife— First life interest under 
settlement of policies taken by wife ** read 
** Premiums on husband’s life-policies paid 
by wife — First life interest under settlement of 
policies taken by wife.” 

4867a. Advance to company — Resolution request- 
ing advance invalid.] — Re (^leadon Trust, 
.Ltd., 11938] 4 All E. 11. 518; 55 T. L. R. 
164 ; 82 Hoi. Jo. 1030, V, A 

4872* Add, A nnotation : — Refd. Ohristoforides v, 
Terry, [1024] A. C. 666. 

4377a. Double payment by bank.] — Barclay & 
Co., Ltd. v, Malcolm & Co., No. 4340a, ante. 

4379. Add, AnnoiationA : — Consd. Brooks Wharf & 
Bull Wliarf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 534. Refd. Akt. Dampskibs Steinstad 
V. Pearson (1927), 137 L. T. 633. 

4382. Add, Annotaiion : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

4385. Add, Aymotaiions : — Refd. Liggett (Liver 
pool) Barclays Bank (1927), 137 L. T. 443; 
Re Debtor (No. 627 of 1036), [1937] Ch. 166. 

4390. Add, Annotation : — Consd. Smith, Hogg i;. 
Bamberger, [1929] 1 K. B. 160. 

4400* Add. Annotaiion : — As to {!) Refd. Eaton v, 
Donegal Tweed Co. (1936), 79 Sol. Jo. 342. 

4410. Add, Annotation: — As to (2) Refd. Akt. 
Dampskibs Steinstad v, Pearson (1027), 137 
L. T. 633. 

4418. Add, Annotation : — Dbtd. Lowther v, Clif* 
ford (1926), 95 L. J. K. B. 676. 

4429. Add. Annotaiion: — As to (1) Refd. Akt. 
Dampskibs Steinstad t;. Pearson (1927), 137 
L. T. 533. 

4482. Add, Annokdion : — Consd, Re Ohetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 630. 

4435* Add, Annotations : — Consd. The Chekiang, 
[1925] P, 80. Apprvd. Admiralty Comrs. v, 
Chekiang (Owners), [1926] A. 0. 637. 

4437* Add. Jinnotaiion : — Overd. Spencer v. Aah 
worth Partington, [1925] 1 K. B, 689. 


4488* After this case add ** Seeffurther, Companies, 
Vol. IX., pp. 328-331.” 

4440a. Unenforceable promissory note to money- 
lender paid by surety — Promise by debtor to 
repay surety.] — On Oct. 24, 1930, S. signed 
a Joint & several promissory note. The other 
signatory to the note was the testator, C. 
The terms of the note were to pay to a money- 
lending CO. or order “ the sum of 2156 for 
value received by five equal consecutive 
monthly instalments of £0, the first of such 
monthly payments to commence & become 
due & payable on Nov. 24, 1930, & the balance 
of 2126 to become due &; payable on Apr. 24, 
1931.” There was a default clause under 
which the whole of the principal became 
payable on default of payment of the first 
or any of the succeeding 26 instalments. 0., 
who was the principal debtor, paid the first 
instalment but omitted to pay any of the 
subsequent instalments. The consequence 
was that 8., after making some investigations, 
paid on Jan. 27, 1931, the sum of £138 in 
full discharge of the note, which was then 
* handed back to him. The promissory note 
did not comply with the requirements of 

* sect. 6 of Moneylenders Act, 1927 (c. 21), 
Sc therefore could not hav^ been enforced 
by the moneylenders against either C. or S. 
Neither of them, however, was aware of that 
defect or had any doubt about his liability 
under the note. 0. died in 1936, but no part 
of the debt was paid by him during his life- 
time to 8. Bennett, J., held that 8. was 
entitled to rank as a creditor against the 
estate of 0. for the sum of 2138. On appeal 
by the pltfs. in the administration action ; — 
Held : 8. was entitled to prove as a creditor 
against the estate of C. for the money paid 
by him to the moneylenders, notwithstand- 
ing that the promissory note did not comply 
with the recinirements of sect, of the Money- 
lenders Act, 1927 (c. 21), since the only 
request which could be implied by law as a 
term of the transaction was merely one by 
C. to 8. to pay, if C. did not. Sc not “ to pay 
this sum or so much of it (if any) as is not 
made irrecoverable by the Moneylenders 
Act.” — Re Chetwynd’s Estate, Dunn’s 
Trust, Ltd. v. Brown, [1938] Ch. 13 ; [1937] 
3 AU B, R. 530; 106 L. J. Ch. 830; 157 
L. T. 126 ; 63 T. L. R. 917 ; 81 Sol. Jo. 
026, 0. A. 

4444. Add, Annotation : — ^Refd.. jR^Cleadon Trust, 
Ltd., [1938] Ch. 660. 

4455. Add, Annotation : — Refd. Hillen v, 1, C. I. 
(Alkali), Ltd., [1934] 1 K. B. 465. 

4471. Add, Annotation : — Generally , Refd. Re 
Debtor (No. 627 of 1936), [1937] Ch. 156. 

4472. Add. Annotation : — ^Refd. Hay v. Carter, 
[1936] Ch. 397. 

4478. Add, Annotations : — Oonsd. Re Simms, Exp. 
Trustee, [1934] Ch. 1. Retd. Re Mason (1928), 
97 L. J. Ch. 321 ; Marconi’s Wireless Tele- 
graph Co, V, Newman, [1930] 2 K. B. 292 ; 
Morgan v. Ashcroft, [1937] 3 All B. R. 92. 


PART IX. SECT, t, BUB-SECT. 8.— D. 

4441 i. AetUm defended at reitueat of 
defmdcmt,] — Splan t. BABRvrr-LxN- 
NABD, [1951] 9 D. L. R. 857.— can. 

PART IX, SECT. 2. SUB-SECT. 1.— A. 
IV. Sffeet of arrangement between 


eo-fxmiratiore ,] — Where oo-oontraoton 
arrange between tbemialvee that one 
of them, although liable to their 
oreditor, li not to bh oalled upon by 
the others to pay any portton of the 
debt, no aotlon Uee agidnat him for 
oontnbntldn with respeot to payments 
made by one of lald others to 
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the oreditor. — S tainsleioh e. Fisbkb 
tAlta.L [19981 S D. L. R. 186 : [1998] 
i W. W. R. 205.— CAN. 


PART OL SECT. 3, SUB-SECT. 1. 

m 1. .) — Babiourt V, Robbst- 

S0K(1B4S), 6 0.8. 542.— CAM. 
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4417. ATmoiaiiom z — Coas4. Simms, Ex p. 

Trustee, [1934] Ch. 1 ; Morgan v. Ashcroft, 
[19371 3 AU B. R. 92. Refd. Holt v. Mark- 
ham, [1923} 1 K. B. 604 ; Oantiare San Kocco 

U924]’ a!^o! ^*6 

A. 0. 751 ; Anchor Donaldson v. Oros^and, 
[1929] A, 0. 297 ; Marconi’s Wireless Tele- 
graph Co, V. Newman, [1930] 2 K. B. 292. 

4520. Add, Annotation : — Refd. Blaustein v, Maltz, 
MitcheU & Co., [1937] 2 K. B. 142. 

4523. Add, Annotation .* — Dlstd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

4534. Add, Annofofions Apld. Holt v, Markham, 

ra l K. B. 604. Refd. Jones v. Waring 
low, [1926] A. O. 670; British & North 
European Bank v, Zalzstein, [1027] 2 K. B. 
92 ; Anglo-Scottish Beet Sugar Corpn., Ltd. 
V. Spalding Urban District Council, [1937] 
3 All E. R. 336. 

4584a. .J — By certain military regula- 

tions officers in the Royal Air Force were on 
demobilisation entitled to a grratuity varying 
in amount accoriling to oiroumstancea. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft*, was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
{inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of office's on the 
Emergency list should be paid at the lov^er 
rate, A not appreciating the ihateriality ot 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which ho would 
have been entitled if he bad not been on that 
list. More than a year aft^wards, & before 
notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
— Held : pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, had been led by plits.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopp^ from 
alleging that it was paid under a n^stake. — 
Holt v, Markhaic, [1923] 1 K. B. 504 ; 92 
L. J. K. B. 406 ; 128 L, T. 719 ; 67 Sol. Jo. 
314, C. A. 

AnnoioHons; — CODtd. Jones v. Warins 9c Qliiow, [1926) 
A. C. 670. Beld. British Sc North European Bank v. 
Zalzstein, [1927J 2 K. B. 92 ; Keckitt v, Jiamett, Pern* 


hroko Sc Slate (1927>, 44 T. L. R. 63 ; Home Sc Colonial 
iDBoe. V, London Quarantee 6c Acoident Co. (1928). 45 
T. L. R, 134 ; MarooTii*B Wireless Telegraph Co. v. Newman, 
[19301 2 K. B. 292 j Lever Bros.. Ltd. v. BoU. [19311 
1 K. B. 557 ; Morgan v. Ashcroft. [1937] 3 AU K. R. 92. 

4542. Add, Annotations : — Generally ^ Refd. Holt 
V, Markham, [1928] 1 K. B. 504; British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V. Waring & Gillow, [1926] A. O. 670. 

4558a. Goods consigned to two agents for sale — 
Sale by one.] — Goods were consigned to two 
for sale by commission ; upon a dissolution 
of partnership the commission Ut sell was 
assumed by one ; — Held : he, having sold, 
was rightly sued for money had & received, 
which action could not have been maintained 
against both, although an action for not 
accounting would have lain against both. — 
Wells v. Rcwss (1817), 7 Taunt. 403; 129 
E. R. 161. 

4563. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. 

4569a. Damages recovered by holder of bill of 
exchange against sheriff — Bill held In trust 
for plaintiff.] — Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill : — Held : pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses. — 
Randoll V. Bell (1813), 1 M. & S. 714; 
105 B, R. 266. 

Annotation Neale v, Rold (182.3), I B. & 0. 057. 

4578. Add, Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of Eng- 
land. [1924] 1 K. B. 461. 

4578a. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintiff — To party In- 
debted to plaintiff.] — Pitfs. were a limited co, 
formed to amalgamate certain firms ^ cos. 
controlled by F., two of the directors of pltfs. 
being P, & deft. T. The latter was a member 
of the firm of T. A; 0., who wore the solrs. 
of pltfs. & also of P. Pltfs. had moneys 
standing to their credit in the books of T. 
& C., & P. also had a ininning account with 
T. A; O, During a period when F. was in 
debt to pltfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
In the books of T. A C. At the time of these 


PART DC. SECT. 8, SUB-SECT. 2.-~A. 

iw. Company dt municipatity ,] — 
A suit by a eo. for the reeovenr of a 
sum wrongfully coUeoted by a musioi- 
p&Uty ujoder Madras MunicipaUtiet 
Act. Y. of 1920, t. 92, is eemUally an 
equitable aoUon for ** money had Sc 
received ^ Sc not asult for ** damagee Sc 
oompenaation.** — Dnmiouii Municopal 
OouNome. Bombat Oo. (1928), I. L. R. 
52 Mad. 207.— IND. 

PART DC. SECT. 8, SUB-SECT. 8,— C. 

4566 i. Oeneral nile,] — The oorpm by 
one reeolutloii dlreeted that 1300 ahould 
be granted to each councillor, deft, 
being one, to be by them expended on 
the reads ; A by another, that tlOO 
should bo plaeed to the credit of each 
councillor, to be expended by them on 


the roads A bridges In their respective 
divisions. This was in aocordance 
with an established practice, by which 
the councillors snpermtended the laying 
out of moneys in their resneotlve 
divisions. Deft, granted several orders 
on the treasurer to different persons as 
for “ work done,*' which were paid. Sc 
it appeared that such work, though 
contracted for, had not been performed. 
There was no evidence, however, of 
any fipaud or ooUiisioo on deft.'s part, 
or of any gain to himself, except the 
usual charge to the corpn. of the com- 
mission on such moneys as were 
expended : — Held .* there could be no 
recovery on the common oounta 
tor deft, had received no money.— 
n^A TOAM Townubip Cobpk. p, 
HouarroN (1866). 27 U. G B. 550.— 
CAN, 

dd 


PART IX. SECT. 8. SUB-SECT. 8.— D. 

sx. Oeneral rule .] — Doft. having sold 
a oajwo A remitted the proceeds to 
C. Sc 9*. an action was brought by pltfs. 
on the common counts as for money 
received to their use : — Held : after 
the sale deft, held the proceeds for 
the benefit of pltfs., Sc in remitting 
them to O. A S. did so In his own 
wrong. Sc the verdict for deft, should 
be set 6udde. — M outon v, MoLjbod 
^W4), 10 N. S. R. (1 K. A 0.) 71.— 

•y. Money paid to revmue offteer-— 
Representing value of aeimire dt fine — 
Acdion by informer for shore.) — 
Wright e. CkruLBSu (1888), 21 N. S. R. 
282.— CAN. 
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transactions deft. T. was not aware of P/s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of P.’s methods to be 
put on inquiry as to what P. was doing. 
Subsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. pleaded acquiescence by pltfs. ; — 
Held : deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltfs. 
were entitled to recover. — ^Pbnton Textile 
Assocn., Ltd. v, Thomas (1929), 45 T. L. R. 
264, C. A. 

4582. Add, Annotation : — Refd. Holmes v. Watt, 
[1936] 2 K. B. 300. 

4588. Add, Annotations: — Refd. Underwood o, \ 
Bank of Liverpool & Martins, Same v. Bar- I 
clays Bank, [1924] 1 K. B. 775 ; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 
L. T. 443 ; Lloyds Bank v. Chartered Bank of 
India, Australia &; China, [1929] 1 K. B. 40; 
Marconi’s Wireless Telegraph Co. v, Newman, 
[1930] 2 K. B. 292. 

4587. Add, Annotation : — Refd. Brocklebank v. 
R., [1925] 1 K. B. 52. 

4590a« To bank named by principal — 

Money returned by bank to agent.] — Pltfs. 
'in London sold to a New Yo-k co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Doc. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed defts. to pay the francs when 
received to the C. Bank. On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pltfs. then requested the C. Bank to return 
them, &> the C. Bank returned them to defts., 
with an explanation that they did so for the 

f urpose of cancelling defts.’ payment to them, 
n these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use: — Held: (1) as at the time pltfs. 
paid the francs to defts. the purchasers 
had already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation. 


pltfs. were mider no legal obligation to pay, 
having paid under a misi^en belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the 0. Bank ; (2) the effect of the money 
being returned by the 0. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (3) 
defts. were bound to repay it to pltfs. — 
British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 
1 K. B. 328 ; 95 L. J. K. B. 326 ; 134 L. T. 
472 ; 42 T. L. R. 202, C. A. 

4591. Add, Annotation : — Refd. Re A Debtor, 
[1928] Oh. 199. 

4597. Add, Annotations : — Refd. Abram S.S. Co. 
V, Westville Shipping Co., [1923] A. C. 773 ; 
Rowland v, Divall, [1923] 2 K. B. 600. 

4598. Add, Annotation : — Refd. Abram S.S. Co. v, 
WestviUe Shipping Co., [1923] A. 0. 773. 

4600. Add, Annotation : — Consd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v, Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4617. Add, Annotation : — Refd. Eaton v, Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

4628. Add, Annotation : — Distd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 306. 

4685. Add, Annotations : — Consd. Brocklebank v, 
R., [1924] 1 K, B. 647 ; Morgan v, Ashcroft, 
[1937] 3 All E. R. 92. Refd. Spanish Govt. 
V. North of England S.S. Co. (1938), 54 
T. L. R. 852. 

4689. Add, Annotation : — Consd. China Navigation 
Co., Ltd. V. A.-G. (1932), 48 T. L. R. 375. 

4640. Add, Annotations : — Consd. Brocklebank v, 
R., [1925] 1 K. B. 52 ; China Navigation Co. 
V. A.-G. (1932), 48 T. L. R. 376. Refd. 
Glamorgan County Council v, Glasbrook, 
[1924] 1 K. B. 879. 

4644. Add, Annotations : — Apld. Marshal Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v, R., [1925] 1 K. B. 52 ; 
China Navigation Co. v, A.-G. (1932), 48 
T. L. R. 375. Refd. Glamo^an County 
Council V, Glasbrook, [1924] 1 £ B. 879. 

4647. Add. Annotation : — Refd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4649. After this case add ** Payment as condition 
of licence to sell ship lo foreigner.] — See 

CoNBTiTtmoNAL Law, Nos. 626ar-526d, ante.” 


PART IX. SECT. 8. SUB-SECT. 8.— H. 

4596 i. Otneral rule.l — Re Cairns & 
MoNairn, [1927] 2 D. L, ll, 444 ; 60 
O. L. R. l«4.~-0AN. 

PART IX. SECT. 8. SUB-SECT. 4.~ 
B. (•). 

M. Monev paid under decree — 
Decree unrever^,] — Money reoovered 
under a dooroe cannot be reoovered 
book in a freah eult while the decree 
rexuainB In foroe ; but if the deoree 
has been reversed or superseded the 
money paid is recoverable. — Naoanna 
V , Venkatappatya (1923), I. L. R, 
46 Mad. 896.— IND. 


6d. Money paid to obtain posseseion 
of crooc^s.]— W ilson v. Mason, Lamb v, 
WiiSON (1876). 38 U. a R. 14.— CAN. 

PART IX. SECT. 3. SUB-SECT. 4.— 
B. (4). 

m 1. .1 — Richards c, Taylor 

(1896), 28 N. S, R. (16 R. Si G.) 311.— 

PART IX. SECT. 8, SUB-SECT. 4.— 
B. («f). 

4616 U. Pltf.’e action against 

deft, was dlsmiined with oosts. Pltf. 
appealed. After servloe of notloe of 
appeal deft, threatened to distrain for 
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the oosts, & pltf. *8 solr. paid the 
amount to deft's solr. The appeal 
was allowed & deft, ordered to pay the 
oosts of the action & of the appeal. 
Neither deft, nor his solr. would refund 
the amount paid for the costs : — Beid : 
the money could be reoovered from 
deft, as money received to pltf.'s use. — 
Bdreb V, Bbatty* & WmTB, [1928] 
1. R. 91.— IR. 

PART IX. SECT. 8. SUB-SECT. 4.— 
B. (i). 

•s. Bxoeasive toUs for etedrie lighl — 
Threat to cut off 9u^^p,h--^LxwjB v, 
Andover & Pbxtb Elec, L, Oombs. 
(N. B.), (19291 I D. L. R. 34.— CAN. 



VoL Xn.— Contract Cases 4660— 48S4a. 


4650. Add. Anmtaiicm : — Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 

4676a. .]— Plfcf. cannot abandon his claun 

in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort.— H ardib & Lane, Ijtd. v. Ohiltern, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 
138 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
664. 0. A. 

Annotation : — Reid. Thome v. Motor Trade Assocn., [19371 
3 All E. R. 157. 

4679. Add. Annotations : — Consd. Ellis v. Stenning 
& Son, Ltd., [1932] 2 Ch. 81 ; Re Simms, 
Ex p. Trustee, [1934] Ch. 1. 

4691. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4700. Add. Annotation : — Refd. Woollatt v. Stanley 
(1928), 138 L. T. 620. 

4710. Add. Annotation : — Refd. Re Wheeler «fc Co. 
Trustee v. Kirby & Grainger (1933), 102 L. J. 
Ch. 341. 

4718. Add. Annotations : — As to (2) Refd. Ellis v. 
Stenning & Son, l.td. (1932), 76 Sol. Jo. 232; 
Freshwater v. Buhner Rayon Co., [1933] Ch. 
162. 

4716. Add. Annotations : — Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1926), 31 Com. Cas. 67 ; Banco de 
Portugal V. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 466. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.] — A. after com- 
mitti^ an act of bkpcy. in order to procure 
his discharge from an arrest at the suit of B. i 
draws & indorses to B. a bill of exchange, I 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. 0. receives the 
goods, sells them, & pays the amount of the 
bill to B. ; the assimees of A. cannot maintain 
an action against B. for this money os money 
had & received to their use. — Waixer v. 
Drakeford (1816), 1 Stark. 481 ; 171 E. R. 
636. 

4731. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

4742. Add. Annotation : — Consd. Jones r. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add. Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612; Re Mason, 
[1929] 1 Ch. 1 ; Anglo -Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District Coun- 
cil, [1937] 3 All E. R. 335. Refd. Re Blake, 
Re Minahan*s Petition of Right, [1932] 1 Ch. 
54. 


4766a. •] — ^An account stated may take the 

form only of a mere acknowledgment of a 
debt ; in that case though it amounts to a 
promise from which the existence of a debt 
may "be inferred that inference may be re- 
butted, & then there is no consideration & no 
binding promise. But there is another form 
in which the account stated includes items 
on both sides, & the parties have agreed that 
there shall be a set-on & that only the balance 
shall be paid ; in that case there is a promise 
for good consideration to pay the balance 
even though some of the debts were barred 
by limitation. The account stated in the 
present case being in the latter form, it was 
unnecessary to decide whether the implied 
promise was “ a promise made in writing 
so as to be, by sect. 26 (3) of Indian Contract 
Act, 1872 (which applied locally), an effective 
agreement to pay statute barred debts 
although it was made without consideration. 
— SIQUEIRA V. Noronha, [1934] A. C. 332 ; 
103 L. J. P. C. 63 ; 161 L. T. 6, P. C. 

Annotation : — Conid. Blshun Oliand Firm v. Seth Qlrdhari 
Lai (1934). 60 T. L. R. 465. 

4769. Add. Annotation : — Refd. Bishun Chand 
Firm v. Seth Girdhari Lai (1934), 50 
T: L. R. 466. 

4770a. .] — Preston v. Strutton (1702), 1 

Anst. 50 ; 146 B. R. 797. 

Annoiafion :-“~CoiUld. Rawson t\ Sarauol (1841). Or. & Ph. 
161. 

4824. Add. Annotation : — Refd. British & North 
European Bank v. Zalzstein, [1027] 2 K. B. 92. 

4824a. Debt owing by directors — Account stated In 
balance-sheet signed by directors.] — Defte., 
who were directors of & were indebted to 
pltf. co., agreed to terms of settlement by 
which {inter alia) the first deft, should resign 
his office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts. 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that the defts. should 
have no control over, & have no right to vote 
in respect of, their debts, that an accountant 
should certify the amount of defts.* liability, 
that the dividends payable to defts. should 
be retained by the co. on account of those 
debts, which, however, were not to be called 
in for twenty years, & that these terms should 
be embodied in an agreement under seal & 
sanctioned by special resolutions of the co. 
Special resolutions embodying that ai^ee- 
ment were thereafter passed which provided 
also that all the ordinary directors should 


PART IX. SECT. 8, gUB-SECT. 4.— 
B. (h). 

4664 1. Cause of action kncum to 
d^endanl.) — Bank of Montrral c. 
Weisdepp, [19171 2 W. W. R. 615 ; 24 
B. O. R. 73. 81 ; 34 D. L. R. 26.~€AN« 

PART IX. SECT. 8. SUB-SECT. 4.— 
B. (I). 

•f. Payment made to dear tille .] — 
Pltf.. believlnK that certain taxes 
ImiKMed upon his land by the council 
of the municipality in which he liTcd 
were illegally Imposed under Local 
Improvement Act, declined to pay 
them but subsequently paid them 
under protest to rid his land of the 
burden of the taxes, which he was 
obliged to do in order to obtain a 
loan upon mtro. of the land : — Heid : 
pltf. was under such compulsion as 
prevented the payment from operating 


os a voluntary payment & be was 
entitled to recover the money paid. — 
PiLLSWOKTH V . COBOUBO. [1930J 4 
D. L. R. 767 ; 65 O. L. R. 541.-~CAN. 

PART DC, SECT. 8, SUB-SECT. 4.— 

0 . ( 1 ). 

tg. Procejtdt of sale of crop-^Agree- 
mcrU for delivery of paH of crops .] — 
Duoat V . Sweeney (1839), 2 Ont. Dig. 
4259.— CAN. 

PART IX. SECT. 8. SUB-SECT. 4.— E. 

•k. Purpose iUe^ — Purpose parity 
fulflUed.y^lt A. gives to another as his 
agent a cheque to make a purchase 
forbidden by law. 8c the agent makes 
the purchase Sc indorsee the cheque to 
the vendor, A cannot recover from the 
agent an alleged balance unaccounted 
for of the amount of the cheque as 
money paid to the agent for A«’s nse. 
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While the money might have been 
recovered tieforo the effecting of the 
illegal purpose, it cannot be recovered 
after. — Lawbon v. Farley, [1924) 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Saek. L. R. 48.— CAN. 

PART IX. SECT. 4. SUB-SECT. 1. 

4764 vll. .) — An acooimt stated 

may be constituted by an admission of 
exiting Indebtedness, although there 
Is no definite balance struck on mutual 
accounts. — Canadian J'kktilizkr Co. 
V . Marttimk United Farmers Co- 
operative, [1931] 4 M. P. R. 106. — 
CAN. 

PART IX. SECT. 4. SUB-SECT. 6.- 
B. (a). 

m. Casual observation to third party — 
/nsui^ieisnf.} — OUBTUI v. Fltndall 
(1847), 3 U. 0. R. S28.— CAN. 
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hATe no r^t at directors’ meetinp:s to 
in respect of the ecu’s financial affairs, A that 
with regard to other business they were to 
hare only each rights of voting & control over 
the management as might be conferred upon 
them by the permanoat direetors. An 
acoountant prepaid a balance-sheet which 
showed the amount due to the co. by each 
of the two defts., A that balance-sheet, 
vdiioh was signed thus : Peter Shaw, John 
Shaw, Directors,” was adopted at a general 
meeting of the co. at which defta. were 
present. The agreement nnder seal con- 
fining the above terms of settlement was 
sealed by the co., but defts. having declined 
to execute it, as they objected to certain of 
its terms, the permanent directors, at a meet- 
ing to which none of the ordinary directors 
was summoned, resolved that instructions 
be mven for writs to be issued against defts. 
for the recovery of the debts owing by them, 
& although by a resolution passed subse- 
quently by the shareholders at an extra- 
ordinary Dieting of the co. the chairman was 
directed to discontinue proceedings, a writ 
was issued against each deft% claming the 
amoimt as ” found A admitted by deft, to 
be due to pltfs. as shown by pltfs.* balance- 
sheet.” To these actions ddts. pleaded that 
they had been brought without proper 
authority, A they denied that the alleged or 
*any account was stated between pltfs. A 
them ; — Held : as to the cause of action relied 
upon, the balance-sheet was not an account 
stated involving a fresh promise by defts. 
to pay the amounts debited to them therein, 
Inasmuch as it was signed by them not animo 
contrahendi but in performance of their 
duties as directors. — Shaw (John) & Sons 
(Salford), I/TD.v. Shaw, [1936] 2 K. B. 113; 
104 L. J. K. B. 649 ; 163 L, T. 246, 0. A. 

4868a. .] — The H. Oo. entered into an agree- 

ment for reinsuring marine risks with the 
L. Oo. Later, it was voluntarily wound up, 
A B,, the liquidator, agreed the L. Co.^s 
claim for a large siun, A paid dividends in 
respect of the claim. Following the practice 


of the CO. B., notwithstanding the proviskma 
of Stsunp Act, 1891 (a 89), A Marine Insur- 
ance Act, 1903 (c. 41^ treated the agreeatetit 
A the claim under it as valid. AJter the 
dissolution of the H. Oo. he was advised that 
he riaould have dli^owed the claim, A the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creoitor of the co. : 
— Meld : where an agreement is wholly void, 
items alleged to be due in rei^ct of it are 
not a proper basis for an action on an account 
stated, A that a iux>of based on an amount 
stated In such circumstances must be rejected. 
— Re Homb a Colonial Insxtrancb Oo., 
Ltd., [1930] 1 Oh. 102 ; su6 notn. Be Homjq A 
Colonial Insttbancb Co., May v. Barhail 
99 L. J. Oh. 113 ; 142 L. T. 207 ; [1929] 
B. A 0. R. 86. 

Annatattcm. : — FoUd. Motor Union Insoranoe Oo. r. Mann- 
heimer Veniobornnga G^oflells^aft, [1^33} 1 K. B. 812. 

4858b. .] — Motor Union Insubancb Co., 

Ltd. V. Mannheiime» Versichebungs Gbn 

SELL80HABT, [1933] 1 K. B. 812 ; 102 

L. J. K. B. 671 ; 149 L. T. 94 ; 48 T. L. R. 

• 522 ; 76 Sol. Jo. 496 ; 37 Com. Cas. 407 ; 18 

Asp. M. L, O. 346. 

4859. Add» Annotations : — Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102; 
Bishun Ohand Firm V. Seth Girdhari Lai 
(1934), 60 T. L. R. 465 ; Siqueira v. Noronha, 
[1934] A. C. 832. 

4868. Add. Annotationa: — As to {!) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Refd. Wyatt r. Kreglfinger A Femau, [1933] 
1 K. B. 793. Generally, Refd. Palmolive Co. 
(of England ) r. Freedman (1927), 44 T. L. R. 
86. 

4878. Add, Annotations : — Refd. Bishun Ohand 
Firm v. Seth Girdhari LaJ (1934), 60 T. L. R. 
466 ; Siqueira v, Noronha, [1934] A. 0. 332. 

4878. Add, Annotation : — Refd. Shaw & Sons (Sal- 
ford), Ltd. V, Shaw, [1936] 2 K. B. 113. 


Part X. — Personal Contracts 


4907. Add, Annotations : — Refd. Public Trustee v. 
Elder, [1926] Ch. 776 ; National Carbonising 
Oo. V, British Coal Distillation, Ltd., [1936] 
2 All E. R. 1012. 

4908, Add, Annotation : — Refd, National Car- 
bonising Co. V, British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4908a. .] — The element of personal confidence 

which renders a contract unassignable is not 
confined to cases where the purohaser reli^ 
on the personal skill of the vendor or manu- 


facturer, or where the manufa^oturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
rnatb^ of person^ confidence, the contract 
is just as much taken out of assigpability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into a contract with H. to 


PART X. 8B0T. 1. 
lb. AdverHHno tiffreemeni,} — An 
acToement wbereoy defts. granted to 
J. 8., carrying on bnsiness as J. 8. 
Oo.. the ozoliislvo rights of screen 
advertising. J. 8. Oo. to attend to all 
matters oonneoted with the obtaining 
ot adrertlslttc oontraots, whioh It 
took in its own name; — Hstd.* iM»t 
assignable. — Swikbon (John) Oo., Ltd. 


«. OktTSTAL Pazaos. Ltd.. [1828] 
N.Z.L.R, 260; OaiTL. R. 6d.-— N Jt, 
se. Agreement for easement — Co»- 
siruction <Cr use of tramiwtw,} — Deft. St 
another in 191§ granted to 8. a rtebt 
to lay down a tramway through deft, is 
land for the purposes ot removing 
S.*B timber, la iSlO 8. aiwigned his 
rtohts under the agreement to pltf. 
The assignment was known to deft.. 
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who raised no objection. Deft, in 
1922 put gates across the tramway, 
remov^ pert of the tramline, St 
destroyed pitft of a trastle bridge: — 
Held : the grant or contract was not 
a nemonal one, St pltf. had an equitr 
able interest by asstenment from 8. 
in the easement.— -M aopoka^ w 
P nnPMi, U9231 N. SL L. B. MI.— 
NJL 


VoL m— Ckmtraot Cases 4908a-4957a. 


supply him with 10»000 tons of ooal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.* depots rounc^ the streets of a certain 
district there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade : — Held: there 
was that degree of difference between H.’s 
^ pltf.*s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — CoopBai v, Micklb- 
PIBIJ> OoAi. &: Limb Oo., Ltd., Coopee v, 
Raynbr (1912), 107 L. T. 457 ; 66 Sol. Jo. 
706. 

4018. Add, Annotation : — Refd. Messager v, British 
Broadcasting Co., [1928] 97 L. J. K. B. 261. 

4915. Add, Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

4016. Add, Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643. 

4018. Add, Annotation: — Refd. Express Dairy 
Co. V. Jacl^on (1929), 99 L. J. K. B. 181. 

4010. Add, Annotation : — Refd. National Car> 
bonising Co. v, British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4021. Add, Annotation : — Dlstd. Graves v, CJoheu 
(1929), 46 T. L. R. 121. 

4022a. Agreement as to right to perform play.] - 
By an agreement pltf. grant ^ E. “ the sole 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 


which pltf. was the composer ; — Held : * the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to E. of rights which either 
he or his exors. could assijm. — ^M essager v. 
British Broadcasting Co., Ltd., [1929] 
A. 0. 161 ; 98 L. J. K. B. 189 ; 140 L. T. 
227 ; 46 T. L. R. 60. H. L. 

Annotation : — Refd. I. R. Oomrs. v. Longmans, Groen & Oo. 

(1932), 17 Tax CJas. 272. 


4920a. Contract by Jockey to ride horses.] — A con- 
tract by a jockey to ride the horses of an 
owner is di^olv^ by the death of either 
party. 

Ti^t it was a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (Wright, J.). — Graves v, Cohen 
(1929), 46 T. L. R. 121. 

4031a. .] — Cooper v, Micklbpield Coal dc 

Limb Oo., Ltd., Cooper v, Rayner, No. 
4908a, ante, 

4984. Add, Annotation : — Consd. Graves v, Cohen 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
liy, Co,, per Wright, J.) 

4936. Add. Annotation : — Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4936a. S, P. Jackson v. Bridge (1702), 12 Mod. 

Rep. 660 ; 88 B. R. 1580. 

Annotations: — B^d. Tasker v. Bhepbord (1861), 8 H. &; N. 
676 : Farrow t>. Wilson (1809), L. R. 4 O. P. 744 ; HlukliiH 
V, Aider (1906), 60 Sol. Jo. 268. 

4986b. .] — Graves v. Cohen, No. 4920a, 

ante. 


4947. Add. Annotation : — Reid. Kirk v, Eustace, 
[1937] 1 K. B. 278. 


Part XI.— Ratification and Confirmation of Contracts. 

4960. Add. Annolation International Ky. Oo. a. Niagara I’arks Conmiission, [1937] 3 Al) 

E. It. 181. 


Part XII. — Assignment of Contracts. 


4966. Add. Annotations Retd. Anderson v. 
Equitable Life Assce. Soc. of the United 
States (1926), 134 L. T. 657 ; Bennett v, 
Whitehead, [1926] 2 K. B. 380; De Bearn 
(Prince) v. La Compagnie D’A.ssurances La 
Federale De Zurich (1937), 42 Com. Cas. 189. 
4067. Add. Annotations : — ^Refd. Public Trustee v. 


Elder, [1926] Ch. 776; Skipwitli (Sir Gi-oy) 
V. Homewoods Sawmills, Ltd., [1938] 2 All 
E. R. 733. 

4957 a, ,] — An agreement for the 

purchase & sale of a newspaper business 
contained a term or condition that the 
vendors should sell, & the purchasers should 


PART X. SECrr. 2 . 

4930 vlil. .1 — Under an agree- 

ment for the purchase of bonds of 
deft. oo. one of the considerations for 
the pnrohase was a ooranant by deft. 
00 . that during the lUetime of the 
bonds the placing of all Insnranoe 
trflrim out by di^ oo. should be imder 
the contiol of tiM pnrohaslng oo. The 
latter oo. thereafter assigned all its 
insoraaoe hnataiesB Inchidixig the benefit 
of all pending oontraots to pltf. co., 
whloh Mul been Inoorporatea for the 
pnrpoee of taMnar orer idl said Inenr- 
ahoe bmiiiesa Deft oo. tf» 

place any of its ineiixttnoe with pltf. 


oo. : — Held : the covenant fell within 
the rule that a contract which Involves 
In Its performance an element of per- 
sonal skIU or personal confidence is not 
assignable, & the action was dismissed. 
— BoTAi. Financial Insubanck, Ltd. 
V. National Biscuit & CoNFKonoN 
Co., Ltd., (19331 1 W. W. R, 43, 302; 
46 i. C. R. 294.— <3AN. 


PART X. SECrr. 3. 
sb. On contract for maintenance of 
meoitimaU cftiWrsn.J— In a contract 
lor the malntenanoe of iUegitimate 
children, there Is an implied condition 
that the death of either iMurty shall end 
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the contract. — MoGuioan v. Campbell 
(1935), 8 M. P. R. 624.— can. 

•d. Payment dependent on aprn'oval 
of plans by Oovemmeni — Death before 
approval.y-K right to payment upon 

J lans being passed & aijprovod by the 
)omInlon Govt, takes effect from such 
approval, notwithstanding pro^^es 
death. — ^IFTON V. Bweezky, [1938] 2 
D. L. R. 1 ; 7 F. L. J. (Can.) 259. — 
CAN. 

PART XII. SECT. 2. BUB-BEOT. 1. 
4957 i. VThcn impUe(i.H-MoBaisoir 
V. Gale (1872), 1 N. B. R. (Png.) 208.— 

CAN. 
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. purchase ** the full benefit of all pending 
contracts & engagements & of all other 
property to which the vendors are or may be 
entitled in connection with the said journal ” : 
— Held : the purchasers took the burden 
of pending contracts, & did not merely 
acquire an option to take the benefit of such 
contracts. — Bowatbr & Sons v. Mirrob of 
Life Oo., Ltd. (1902), 60 W. R. 381. 

4959. Add, Annotation : — Refd. De Bearn (Prince) 
V, La Compagnie D ’Assurances La Federate 
De Zurich (1^37), 42 Com. Cas. 189. 

4968, Add, Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

4966. Add. Annotation: — As to (1) Refd. Re 


Russian & English Bank (1932), 48 T. L. R. 
282. 

4985. Add, Citations : — 33 L. T. 760 ; sub nom. 
Be Eubopban Assubancb Society Abbi- 
TBATioN Acts, 1872, 1873 & 1876, Re Anglo- 
Australian & Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 46 L. J. Ch. 332. 

5002. Add. Annotation : — ^Refd. Churchill & Sim v. 
Goddard, [1937] 1 K. B. 92. 

5022. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


Part XIII. — Interpretation of Contracts. 


5031. Add. Annotations: — Refd. Larrinaga r. Soc. 
Franco Americaine Des Phosphates De 
MeduUa (1923), 92 L. J. K. B. 455; Cohen v, 
Sellat, [1926] 1 K. B. 636; First Russian 
Insce. V, London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 130; 
Hyman v. Hyman, Hughes v, Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B. 386. 

5032. Add. Annotations : — Refd. Toumior v. 

National Provincial & Lnion Bank of 
England, [1924] 1 K. B. 461 ; Llvock v. Pear- 
son (1928), S3 Com. Cas. 188; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646 ; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B. 1. 

6088. Add, Annotations : — Refd. Sack v. Jones, 
[1926] Ch. 236 ; O’Cedar v. Slough Trading 
Co., [1927] 2 K. B 123 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v, Mayfair 
Hotel Co., [1930] 1 Ch. 138; Liddiard v. 
Waldron, [1933] 2 K. B. 319 ; Matania v. 
National Provincial Bank, Ltd. (1936), 164 
L. T. 103, 

5041a. .] — Defts., manufacturers, sold goods 

to pltfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. Alter business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 


direct to the public without the intervention 
of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge 
under their contract with defts., &; as a result 
Itfs. were left with goods which they had 
ought from defts. & had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 
would not themselves sell the gobds to the 
ublic at a price below that which pltfs. were 
ound by the contract to charge, or at least 
that before beginning to sell goods to the 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit : — Held : no such terin as 
pltfs. required could be implied in the con- 
tract. — Livook V. Pearson Brothers (1928), 
33 Com. Cas. 188. 

5042. Add. Annotations : — As to (1) Apld. Livock 
V, Pearson (1928), 33 Com. Cas. 188 ; Gaze 
V. Port Talbot Corpn. (1929), 93 J. P. 89. 
Refd. Cockbum v. Smith (1923), 40 T. L. R. 
113 ; Kolantan Government v. Duff Develop- 
ment Co., [1923] A. C. 396 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923). 92 L. J. K. B. 466 ; Trans- 
oceanica Soc. Italiana Di Navigazione v, 
Shipton, [1923] 1 K. B. 31 ; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Tournier v. National Provincial & Union Bank 
of England, [1924] 1 K, B. 461 ; Bentall, Hors- 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 

4968 III. .] — A business 

was transferred to a now oo. Pltf. 
brought an action for an unpaid balance 
against the old firm. Eridenoe showed 
that pltf. had disclosed no Intention 
to accept the now oo. as the debtor : — 
Held: the old firm were liable. — 
Simpson 8c Obs o. Cousins. [1923 
1 D. L. R. 106.— can. 

4968 Iv. .1 — SwiNSON 

(John) Oo.. Ltd. v, CRYSTAt Palack, 
Ltd.. [19221 N. 2. L. R. 260 ; Qai. 
L. R. 69.— N.Z. 

4968 w. .)— McCully V. 

Marttimh CJnitibd Faruxbs* Co-opera- 
TIYK, OaRTBB V, MaRTTIMS UNITED 
Farmers’ C u-oPERATiTE (N. B.). [1926] 
4 D. L. R. 727.— CAN. 

PART XII. SECT. 2. SUB-SECT. 2.— 
A. (b) 1. 

4987 i. CteoT proof of inteiUion re- 


mured — Onvs on party alleyino nova- 
tion .] — Oraythornb V. Jenkins. [19261 
N. Z. L. R. 868.— N.Z. 

PART XII. SECT. 2. SUB-SECT. 2.— B. 

4999 iv. .1 — MoCannell v. 

Tyrkman, [10251 1 D. L. R. 911. — 
CAN. 

td. What cemStituies — Bill of ex- 
change of new firm taken in payment — 
BiU dishonoured.}— Pltf. oo.. a creditor 
of a firm, had no notice of the dis- 
solution or the partnorship between the 
partners, G. &»., until Feb. 7. when H., 
pltfs.’ manager, was told of it. H. 
took an aooeptanoe of S. for the amount 
due tonltfs. down to Feb. 1 . dating It 
as of Fob, 7, receipted the Dill Sc con- 
tinued to supplf goods to S. down to 
Mar. 4 when the ousineas was closed. 
On Mar. 10 the draft taken bv H. was 
dishonoured. Sc on Mar. 81. the whole 
dealing was closed by H. taking a 
demand note from 8. for the whole 
amount then due to pltf. oo. : — Heid: 
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C. was not released from his liability 
to. pltfs. until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were entitled to re- 
cover from the members of the firm 
their aocount down to the date of 
notice. — Hantrport Fruit Oo., Ltd. 
V. Ck)LDWELL. [1923] 4 D. L. ^ 65; 56 
N. S. R. 222.— CAN. 

PART Xlll. SECT. 2, SUB-SECT. 1.— 
B. 

6084 11. .] — In construing a con- 

tract. a term or condition not expressly 
stated may. in certain ciroumstanoes, 
be Implied by the ct.. if it is clear, from 
the aature of the transaotion, that the 
contracting parties must have intended 
such a term or condition to be a part 
of the agreement between them. TTie 
implication is founded upon the pre- 
sumed intention of the pc^es Sc upon 
reason. — P ioneer Bake v. Canadian 
Bank op Ck>MMEBCB (1915). 9 O. W. N. 
98 ; 34 D. L. R. 631.— CAN. 




VoL xn.— Contnct Cases 5042— 6054a, 


ley & BaJdry v, Vicary (1930), 47 T. L. R. 99 ; 
Trollope (Geo.) & Sons v, Martyn Bros. (1934), 
60 T. L. R. 644 ; Owen & Smith (trading as 
Nuagin Car Service) v. Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274; Matthews r. 
Hanscombe, [1936] 1 All E. R. 662. As to 
(2) Refd. Re Windsor Steam Coal Co. (1901), 
Ltd. (1928), 140 L. T. 80 ; HaU v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. Generally, Refd. De Stcmpel v. Dunkels, 
[1938] 1 All E. R. 238 ; Hirschhorn v. Evans, 
[1938] 3 All E. R. 491. 

5042a* •] — ^By the terms of a registered 

transfer of certain property, a right was given 
to the transferors & their successors in title 
of land adjoining the property transferred 
at any time within a period of 16 years to 
make a roadway therein referred to, & the 
transferees covenanted that as soon as the 
transferors should exercise their option to 
make the roadway & give notice thereof to 
the transferees, the transferees would con- 
struct a roadway, a continuation of the road- 
way above-mentioned, to the reasonable 
satisfaction of tiie transferors’ surveyor. 
By the transfer th^i transferees were granted 
a licence at any time within 16 years to enter 
upon a part or the property retained by the 
transferors for the purpose of carrying out 
the construction of the said roadway. The 
transferees also undertook to keep the road- 
way in repair until it should be taken over 
by the local authority. The transferees, 
acting under the licence above-mentioned, 
entered into a contract with the local 
authority for the making up of the load 
which would necessitate dedication of 
road to the public: — Held: (1) the satis- 
faction of the transferors’ surveyor would not 
be required if the transferees were to build 
a roadway under theii* licence <te not under 
notice from the transferors ; (2) inasmuch 

as it was contemplated that the local authority 
would take over the maintenance of the road- 
way at some time, the contract with the 
local authority necessitating dedication to 
the public was not a breach of the agreement 
or a matter of which the transferors could 
complain. — Matthews v. Hanscombe, [1936] 
1 All E. R. 662 ; 80 Sol. Jo. 325. 

5045* Add, Annotations : — Consd. United States 
Shipping Board v, Diirrell, [1923] 2 K. B. 
739. Reid. Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A 0. 406; Cohen v. Sellar, [1926] 
1 K. B. 636. 

5047a. *] — Pltfs. A: defts. entered into an 

agreement, which contained a recital that 
defts. had purchased some land & were 
intending to build a theatre thereon. A: by 
which it was agreed that pltfs. should con- 
tribute in a certain proportion towards the 


expenses of building. As should become 
managing directors of the theatre at a salary 
for a term of years : — Held : there was no 
implied obligation on defts. to build the 
theatre. — M orell v. New London Discount 
C o. (1902), 18 T. L. R. 607. 

5048. Add, Annotations : — Consd. Cockbum v. 
Smith (1923), 40 T. L. R. 113; Eelcuitan 
Government v. Duff Development Co., 
[1923] A. 0. 395 ; Forbes, Abbott A Lennard 
V. G. W. Ry. (1927), 138 L. T. 286. Apld. 
Silverman v, ImperifiJ London Hotels (1927), 
137 L. T. 67 ; Wallems Rederij A./S. v, Muller, 
Batavia, [1927] 2 K. B. 09; G. W. Ry. v, 
Durnford (1928), 139 L. T. 146; Livock v, 
Pearson (1928), 33 Com, Cas. 188 : G. W, Ry. 
V, Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell v, Hopkins 
A Sons (Clerkenwell), Ltd. (1931), 49 R. P. C. 

38 ; Lamb A Sons v. Goring Brick Co., [1932] 

1 K. B. 710. Retd. Larrinaga v. Soo. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 466 ; United States 
Shipping Board v, Durrell, [1923] 2 K. B. 739 ; 
British Petroleum Co. r. A.-G. for Ceylon, 
[1926] A. C. 147 ; Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 622 ; United States 
Shipping Board v, Strick, [1926] A. C. 545 ; 
Marbe v. George Edwardes (Daly’s Theatre) 
(1927), 43 T. L. R. 460 ; Gaze v. Port Talbot 
Corpn. (1929), 03 J. P. 89; Bentall, Horsley 
A Baldry v. Vicary (1930), 47 T, L. R. 99 ; 
Miller v. Cannon Hill Estates, Ltd.. [1031] 

2 K. B. 113 ; Rogerson v, Scottish Auto- 
mobile A General Insurance Co. (1930), 144 
L. T. 460 ; Akties Steam v. Arcos, Ltd., 
Akties Bruusgaard v, Arcos, Ltd. (1933), 

39 Com. Cas. 158 ; Foley v. Classique Coaches, 
Ltd., [1934] 2 K. B. 1 ; Trollope (Geo.) A 
Sons V. Martyn Bros. (1934), 60 T. L. R. 544; 
Doyle V, Wliite City Stadium, Ltd., [1936] 
1 K. B. 110 ; Lensen Shipping Co. v, Anglo- 
Soviet Shipping Co., J jtd. (1935), 40 Com. Cas. 
320; De Stempel v. Dunkels, |1938J I All 
E. K. 238. 

5051. Add, Annotations: — to {\) Refd. Fowler 
V. Commercial Timber Co., [1930] 2 K. B. 1. 
Generally, Refd. Trollope (Geo.) A Sons v, 
Martyn Bros. (1934), 50 T. L. R. 644. 

5052. Add. Annotations : — Refd. Livock v. Pearson 
(1928), 33 Com. Cas. 188; Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. 

5054. Add. Citation ;~-l5 Asp. M. L. C. 644. 

Add. Annotations : — Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P. 89. Refd. 
Bentall, Horsley A Baldry v. Vicary (1930), 
47 T. L. R. 99. 

5054a. .] — Pltf. A defts., who were respective 

owners of patents for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 


PART XIll. SECT. 2. SUB-SECT. l.—C. 

5048 U. .] — While the ot. mwit 

not hr implioatloD aotuaily make a 
oontract tor the partiee, yet it may hold 
that on a reasonable oonsideratlon of 
the terms of the oontraot there is 
necessarily implied an obligation for 
the purpose of giving efficacy to the 
transaction & preventing such a 
failnie of consideration as cannot 
have been within the contemplation 
of either side. — Oonnobb v, Ho- 
Qbboob. [1984] 8 D. L. R. 86; 8 


VV. W. R. 294 ; 20 Alto. L. R. 289.— 
CAN. 

5048 lii. .1 — A term or condition 

may be implied by the ct.. If it is oloar, 
on a reasonable A biudnesg like con- 
sideration of all the terms of the oon- 
traot, that the parties must have 
Intended snob a term or condition. — 
WKU.S «. Blain, [1927] 1 D. L. R. 
687 ; (19271 1 W. W. R. 223; 21 
Sask. L. R. 194.— CAN. 

5048 Iv. fFhethcr period of 

agency included.} — A oontraot ot agency 
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contained no express stipulation as to 
the term of the agency ; — Held : It 
was not neoessary, In order to give 
business efficiency to the contract or 
to carry into elleot the intention of 
the parties, to Imply a term that the 
oontraot could be terminated only on 
reasonable notice, & such a term oonld 
not therefore be Implied. — P ollabd 
V. Gibson, [1924] 4 D. L. R. 364 ; 56 
O. L. R. 424.— CAN. 

5048 V. .] — Moboan V. Budbov 

Bat Mining A Smieltino Oo., [1930] 
2 D- L. R. 687.— CAN. 
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other. The agreement recited the acknow- 
ledgment by the parties of the validity of the 
respective patents of the other, & contained a 
covenant by defts. not at any time hereafter 
to dispute the validity of pltf.’s patent. The 
agreement also contained a clause referring 
to arbn. any dispute between the parties 
other than the question of infringement or 
the recovery of royalties. In an action for 
royalties under the a^^ement Sd damage for 
infringements committed prior to it defts. 

S leaded that pltf.’s patent was invalid & that 
iiere was an implied term in the agreement 
that pltf. should accept the same in satis- 
faction of all claims in reject of infringe- 
ments then outstanding. The questions as 
to whether in view of the covenant in the 
a^ement defts. could put the validity of 
prtf.*s patent in issue, & whether such a 
term as pleaded in the defence could be 
implied were set down for hearing as pre- 
liminary questions of law ; — Held : in view 
of the covenant in the a^ement defts. were 
not entitled to dispute the validity of pltf.’s 
patent, Sc such a term as pleaded in the 
defeqce must be implied in the agreement in 
order to give business efficacy to the contract. 
— Campbell v. Hopkins (G.) Sc Sons 
(Olkbkenwell), IJtd. (1931), 49 R. P. 0. 38. 


5066. Add, Annotcdiona : — Refd. Willis v. Willis, 
,(1927), 96 L. J. P, 177 ; First Russian Insce. 
V, London Sc Lancashire Insce [1928] Oh. 922 ; 
The Penelope, [1928] P. 180 ; Hyman v, 
Hyman, Hughes u. Hughes, [1929] P. 1 ; 
May 1 ^. May, [1929] 2 K. B. 386. 

6059. Add, Amtotafion : — Apld. Kelantan Govern- 
ment V, Duff Development Co., [1923] 
A. 0. 396. 


5060. Add, Annotation : — Consd. A.-G. v, G. S. & 
W. Ry. of Ireland, [1926] A. 0. 764. 

5066a. Term oustomarv during war.] — The ct. 
found that since the outbr^ of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows : ** Shoidd 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulffiled p«^ 
thereof to be cancelled without claim.’* ^e 
ct., therefore, rectified certain bought Sc 
sold notes bv the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — Cabaman 
Rowley Sc May v, Apebohis (1923), 40 
T. L. R. 124. 

5067. Add, Annotation: — BM, Winkworth v. 
Raven, [1931] 1 K. B. 662. 


5078. Add, Annotation: — ^Refd. Binar Bugge v, 
Bowater (1926), 31 Com. Oas. 1. 

5086. Add. Annoiatiens : — Refd. Boome v. Wicker, 



5086. Add, Annotaiiona : — Apld. Boome Wicker, 
[1927] 1 Oh. 667. Refd* Parey v. Cooper, 
[1927] 2 K. B. 384 ; Livoc^ v, Pearson (1928), 
33 Com. Cas. 188 ; Gilford Motor Co. v. Home 
[1933] Oh. 936 ; Simpson t?. Charrington Sc 
Co., [1934] 1 K. B. 64. 

5087. AM. Annotation : — Reid. Martin v. Stout, 
[1926] A. 0. 369. 

5088. AM, Annotation : — As to (2) Raid. Franco- 
British Shm Store Co. v, Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 736. 

5091. AM, Annotation : — Refd. Thomas v, Ham- 
mersmith Borough Council, [1938] 3 All E. R. 
203. 

5102. AM. Annotations : — Consd. First Russian 
Insce. V, London Sc Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v, Soc. ifrajico Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 

* 465; Kursell v. Timber Operators Sc Con- 

tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Oh. 962 ; May v. May, [1929] 2 K. B. 
386. Refd. W^ton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274 ; A.-G. 
of Trinidad & Tobago v, Gordon Grant & Co., 
[1985] A. C. 632 ; Kulukundis v, Norwich 
Union Fire Insurance Society, {1930] 2 
AU E. R. 242. 

6108. AM, Annotations : — Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 466 ; Trollope 
(Geo.) Sc Sons v, Martyn Bros. (1934), 60 
T. L. R. 544 ; A.-G. of Trinidad Sc Tobago v, 
Gordon Grant & Co., [1935] A. C. 532 ; 
Chandler Bros., Ltd. v, Boswell, [1936] 3 All 
E. B. 179. 

5104. AM. Annotation : — Expld. Re Wait, [1927] 
1 Ch. 606. 

5105. AM. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker Sc Homfrays, Ltd., [1931] 
1 Ch. 274. 

6107. AM, Annotation: — Refd. The Penelope, 
[1928] P. 180. 

5118. AM. Annotations : — Consd. Marbd v. Goorge 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton Sc Jack 
WaUer, Ltd. v. Oliver, [1930] A. C. 209. 

5117. AM. Annotation : — Refd. Sweet v. Williams 
(1022), 128 L. T. 379. 

6119. AM. Annotation : — ^Refd. Brown v, Dagen- 
ham U. 0., [1929] 1 K. B. 737. 


PART Kill. SECT. 2. SUB-SECT. 1. 


6073 ill. .1— Where having 

r^rard to the nature of a oontraot it is 
the duty of a peurtv to assist in the ful- 
filment of a oondltion in the oontraot, 
such oondltion Is deemed to be ful- 
filled if 8uob party refuses his assistance 
with the intention of defeating the 
fulfilment of the oondltion. whether his 
refusal is bond fide or not. — K okino v. 
Johnson & Oo., Ltd., (1935] App. D. 
262.— S AF. 


PART XIIL SECT. 2. SUBJECT. 1.— 

Q. (S. 

5101 L Ceaerof who had 

been given 6a option to purchase shares 
of a mining oo., released the option In 


oonsideration of deft, entering into the 
agreement in question herein. At the 
same time, S: as a result of negotiations 
between pltf., the mining oo. & deft., 
the mining oo. granted deft, an option 
to purchase the shares not yet taken 
up under pltf. *8 option 8c an option 
to purchase en additional block of 
shikres. These options were to mn for 
a period of six months provided deft, 
carried ont the conditions of the sidd 
agreement. These conditions were 
duly fnifiUed. By the agreement 
between deft. Sc pitf.» deft, agreed to 
pay pltl two cents on each ft every 
share of the mining oo. which it took 
up under .the options granted to it ft 
also one-half of all moneys teoeived by 
it as oommlislon on sales of sudh shares 
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covered hy said option ets should be 
made by pltf. There wm nfi obliga- 
tion on plu. to attempt to sell shikres. 
The market-price for the shares having 
fedlen shetiply, deft, ft the mining oo. 
oanoelied the option ft agreement 
between them before the explmtlon of 
the six months. Fltf. alleged that said 
oanoellation was a breach of the agree- 
ment between him Sc deft. : — Held : 
^plying the principle of Lazarus v. 
Cairn Line of Steamahipe, No. 6101, 
that there could not be read Into the 
agreement with pltf. a proviston not 
expressed therein that deft, would 
retain its option from the mining oo. 
for the life of such option, vis., six 
months. — C ubqq v. Pacero 8took Go., 
Ltd., (19361 1 W. W. R. 899.— CAlT 
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61M» AM. AnnaUAuma t — Oonid. v. George 

Bdwardes (Daly’s Tbeatre) (1927), 06 L. J. 
X. B* 0d0« Olstd* Bi Golomt) ^ Porter 
€o.’s Aii>itration (1031), 144 L. T. 583^ 

5121* AM. Ai/meAat'kmM : — <>»ii8d« Marb4 v. George 
Bdi^mrdes (Dialy’s Theatre) (1027), 06 L. J. 
K. B, 080 1 S[erbert Clayton & Ja<^ Waller, 
Litd. V. Oliver, [1030] A. 0. 209. 

5122a. Acter.] — Applte., theatrical producers, 
agreed to ens^e resp., an American actor, 
to play^ne of the three leading comedy parte 
in a musioal play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, A the contract 
contained a provisioii prohibiting re£^. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Besp. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury found for resp. for 
£1,000 damages lor loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Ct. of Appeal afi^med the 
verdict & judgment except as to the salary : — 
Held : (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. — HimuEiiT 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1030] A. C. 200 ; 00 L. J. K. B. 166 ; 142 L. T. 
686; 46 T. L. R. 230; 74 Sol. Jo. 187, H. L. 


AnntfkOion to (2) Iblld. Withen v. General Theatr^ 
Oorpii., Ltd., [1928] 2 K. B. 536. 

5123. AM. Annotations : — Refd. Re Windsor Steam 
Coal Co. (1001), Ltd, (1028), 140 L. T. 80; 
Trollope (Geo.) & Sons v. Martyn Bros. 
(1934), 60 T. L. R. 544 ; Kahn v. Aircraft In- 
dustries Corpu., Ltd., [1987] 3 All E. R. 476 ; 
Thomas v. Hammersmith Borough Council, 
[1038] 3 All E. R. 203. 

5186. Add. Armoiatioensi — Refd. Sweet v. Williams 
(1922), 178 L. T. S70 ; Be Windsor Steam 
Coal Co. (1001), Ltd. (1028), 140 L. T, 80. 

5182. Add. Annotations : — Oonstl. Browning v. 
Crumlin Valley Collieries, [1026] 1 K. B. 522 ; 
Sagar v. Ridehalgh (H.) & Son, Ltd., [1930] 
2 Ch. 117. Refd. Sagar v. Ridehal^ & Son, 
Ijtd., [1931] 1 Oh. 810 ; Thomas v. Hammer- 
smith Borough Council, [1938] 3 All E. R. 203. 

5134. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 26 By. & Can. Tr. Cas. 61. 

5148. Add. Annotation : — Refd. Foley v. dassique 
Coaches, Ltd., [1934] 2 K. B. 1. 

5149a. Contract for lease of advertising space on 
programmes — Theatre closed.] — Magnet Ad- 
vertising (^o., Ltd. V . Arrowsmitii (193S), 
82 Sol. Jo. 91 1 . 

5152. Add. Annotations : — ^Refd. Orediton Gas Co. 
V. Orediton TJ. 0., [1928] 447 ; Western 

Power Co. of Canada, Ltd. v. Matsqui (>orpn., 
[1934] A. C. 322. 

5161. Add. Annotation : — Consd. Bontall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. K. 99. 

5167. Add. Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

After this case add “ See, further, Gibtb, 
Vol. XXV., p. 625.” 


PART XIIl. SECT. 2. SUB-SECT. 1.— 

G. («). 

9%. Agreement to buy goods—Obliga^ 
Hon to supply.] — Implied. — C anada 
Cyolb & Motor Oo., Ltd. v. Mehr 
(1919), 45 O. L. R. 576 : 48 D. L. R. 
679 ; 16 0. W. N, 263.— CAN. 

•h. 8. P. Bebuner Gramapbonb Co., 
Ltd, V. N. H. Phinnky & Co., Ltd. 
(1921), 64 N. S. R. 295 ; 57 D, L, R. 
596.— CAN. 

•1. Employment of non-union men — 
Withdraival from manufacturers* asso- 
dation.] — A shop asn'eed to withdraw 
from its manufacturere' aasocn. in con- 
dderatlon of certain workmen with* 
drawinfiT from their union. The shop 
was b^egred by the union & bad to 
abandon the scheme. In an action 
for breach of contract by workmen 
not reinstated by their nnion & dis- 
missed by the shop : — Held : it was 
an implied term that the shop should 
keep open as an independent shop, & 
being unable to do so they were not 
liable. — ZiOER v. Stiiffrr & Hux- 
MAN, [19331 2 D. L. R. 691 ; O. R. 407. 
CAN. 

PART XIIl. SECT. 2. SUB-SECT. 1.— 
H. (a) i. 

sm. Lease of tobacco stall with electric 
light oonnedcd — In^lied promise to 
continue supply.] — Pltf. took a lease 
from deft, of a tobacco stall in the 
city. At the time the lease was 
granted, the stall was supplied with 
electric light, connected witn the city 
eleotriolty supply through portion of 
the premises retained by deft. For 
tome time after the lease, pltt used the 
electricity to light the stall for business 
purposes. The lease was silent as to 
the siroply of eleotriolty. Deft, later 
out off the supply. He then brought 
an aotion for oanAges, & in his claim 
alleged a promise by deft, not to 


Interfere with the supply of electricity 
nor to prevent the «>ntinuance of such 
supply : — Held : there was an implied 

E ronuM hy deft, in the terms sued upon 
y pltf. — Jenkins v. Levinson (1929), 
29 S. R. N. 3. W. 151 ; 46 N. S. W. 
W. N. 38.— AUS. 

PART XIIl. SECT. 2, SUB-SECT. 1.— 
H. (a) Ui. 

■n. Commission j^yable out of 
purchcLse-mxmey.] — Pltf., an agent, 
made a Bi>ecfal contract with deft, 
whereby he was to obtain a portion 
of the purchase price: — Held: in the 
absence of express provision, there 
was no obligation on aeft. to keep the 
contract of sale alive in order that pltf. 
might obtain bis commission, & upon 
the oanoellation of the contract of 
sale pltf.'s right was determined. — 
Qowan tJ. Bowebn, [1024] App. D. 
550,— S. AF, 

«t. Agreement to sell db share in pro- 
ceeds of sale of goods — Obligation to 
supply.) — Lock v. Purdon (1850), 7 
N. B. R. (2 All.) 33.— CAN. 

PART XIIL SECT. 2, SUB-SECT. 1.— 

H. (b). 

6133 1. Agreement fixing prices.] — 
The milltwT authorities accepted a 
tender from pltf. whereby he agreed 
to supply at prices specined so much 
of the goods mentioned therein as the 
officer In charge might require during 
the period mentioned In the tender : — 
Held: pltfs.* tender amounted merely 
to an offer to supply the goods 
mentioned at the prices spedfled. & the 
military authorities were not bound hy 
their acceptance of the tender to 
purchase all or any of the said goods 
needed bv them from pltf. in the 
absence oi a covenant to tnat effect. — 
Secretary of State v. Madho Ram 
(1928), I. L. R. 10 Lab. 493.— IND. 
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PART XIIl. SECT. 2, SUB-SECT. 1.— 
N. 

»w. Agreement to furnish planters for 
fishery ukih supplies — Obligation to turn 
in produce to supplier .] — Ira piled.— 
Johnson t». Finlay (1882), 6 Nlld.L. R. 
303.— NFLb, 

•y. Suj^ly of water — For j^rtieular 
period — Expiration of original contract 
— Ooniinuaiion wider terms of old 
contract.] — R. v. Public Utilitiks 
Board op Comrs., Ex p. Town of 
Milltown (N. B.) (1019), 47 D. L. R. 
219.— CAN. 

•X. A greemeni for use of hockey arena 
— Proceeds dividlfle between parties — 
Obligation to use arena .} — Canada 
Hockey Club v. Arena Amusements, 
Ltd.. [1930] 1 D. L. R. 127.— CAN. 

■b. Sale of tickets to queue — Duty of 
seller to preserve order of priority .] — 
I’ltf. claimed damages for an alleged 
breach of contract in that deft, bad 
(ailed to preserve the order of priority 
in queue & had failed to offer for sale 
the full number of tickets stated to bo 
available. Deft, advertised tickets for 
sale & limited the number to which 
each person waa entitled to four. Pltf. 
who had been commissioned by a large 
number of people to secure tickets, 
employed men who stood with others 
in a qneuo all night waiting for the 
office to open. Others who came later 
took up positions ahead of pltf.'s men, 
with the result that some of them 
failed to secure tickets : — Held : the 
number of tickets sold waa but a reason- 
able shortage of the estimated number 
& as there was no express contract 
between the parties & pltf. bad not 
proved a custom binding upon deft, to 
preserve the order of priority In the 

a neue, the claim must fail. — Bell v. 

Tew Zealand Rugby Football 
Union (1931), 26 M. C. R, 39 (Now 
Zealand). — N.Z. 



Cases 516&—5168d. English and Empire 

5168. Add. Annotation: — Apld. London & South 
American Investment Trust v. British 
Tobacco Oo. (Australia), [1927] 1 Ch. 107. 

5168a. Agreement to ** exert influence ** — No obliga- 
tion to pay money it necessary.] — Deft. 
CO. made an agreement with pltf. co. to use 
such “ rights ** as they might possess & such 
influence as they could exercise to procure a 
third co. to deliver to pltfs. a percentage of 
the crude oil produced from a concession 
belonging to the third co., in which defts. had 
the t)reponderating shareholders* vote. No 
delivery of oil from the concession in question 
was made by defts. to pltfs., &, in answer to 
an inquiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
a position to make delivery as they could not 
enforce it against the other members of the 
third co. without making a payment to them 
& that they were under no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if they gave 
consideration there would be no impossible 
barrier, to their getting the oil : — Held : as defts. 
could not use their preponderating vote in the 
third co. to dispose of a product of the third 
co. in order to satisfy an obligation of their 
own to the detriment of the interests of the 
minority shareholders, & as the word 
“ rights ** in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed. — General Asphalt Oo. v. Anglo- 
Saxon Petroleom Co., Ltd. (1932), 48 
T. L. R. 276, H. L. ; revsg., 75 Sol. Jo. 191. 

5168b. Contract to print bank-notes — Implied duty 
not to use plates for unauthorised purpose.] — 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. should print the authorised 
notes for the bank, the plates being loft in 
defts.* possession & being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 
induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to deliver the notes to him, & the result was 
that these notes were put into circulation. 
In consequence of the fraud pits, honoured 
a large number of the spurious notes, & 
on learning the facts they found it necessary 


Digest Supplement. 

to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or conver- 
sion : — Held : it was an implied term of the 
contract that there was to oe no use of the 
plates for any purpose not authorised by 
pltfs., & there was an absolute duty on defts. 
not to print or deliver notes of pltf. bank 
without the authority of the bank, A, even 
If defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& pltfs. were entitled to recover. — Banco df 
Portugal v. Waterlow & Sons, Ltd. 
(1930), 47 T. L. R. 214 ; 76 Sol. Jo. .^l ; 
on appeal (1931), 100 L. J. K. B. 466, C. A. ; 
[1932] A. C. 462. 

Annotation The Edison (1931), 47 T. L. R. 635. 


Sub-sect. 3. — Implied Warranties (Vol. XII., 

p. 628). 

Add the following case : — 

5168c. Of fitness — Turklsii baths.] — Defts. wei'e 
the owners of Turkish baths, A customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. A his brother slept one night 
at the baths, A when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be b\igs : — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be r'^asonably 
fit for the purpose, A defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 57 ; 43 

T. L. R. 260. 

5168d. Gridiron berth.] — Easter v . Marvin 

(1930), 74 Sol. Jo. 122. 

For the cross-reference “ Of fitness — Sale 
of animals.] — See, generally, Animals, Vol. 

I., pp. 260 et aeq,” read “ Sale of 

animals.] — See, generally. Animals, Vol. 1-, 
pp. 260 et aeq.'' 
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Vol. xm. Cases 41—481, 


COPYHOLDS. 

Note. — As to copyhold tenure & manorial incidents after 1925, aee Law of Property Act, 1922 
(c. 16), ss. 128-146, scheds, 12-16; Law of Property (Amendment) Act, 1924 (c. 6), ached. 2. 


Part I. — The Manor. 

41# Add, Annotation: — As to (1) Refd. Hodgson 128. Add, Annotation: — As to (1) Retd. Jay v. 

t?. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 

122. Add, Citation : — 92 L. J. Ch. 65. 


Part III. — Custom of the Manor. 

229. For catchwords ‘‘ In considers- wrecked on shore of manor — In consideration 

tlon of assistance to persons wrecked— Good.} of assistance to persons wrecked — Good.]” 
read ”To seize bes t anchor Sc cable — Of ship 


Part IV. — Manorial Courts. 

825. Add. Annotaiion :—A8 to {1) Apld. fie HoUiday, [1922] 2 Cb. 698. 


Part V. — The Court Rolls and other Manorial Documents 


893. Add, Annotaiion : — Consd. Beaumont v, 
Jefifery (1924), 40 T. L. R. 706. 

394a. Purchaser for value.] — (1) Pltf., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
^vere of mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action : — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
& as the position of pltf.’s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not moke it illegal for 
him to part with them to a^ stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled to 
recover the rolls. 

Held: (2) even if an action of detinue 


would lie, yet, upon the true construction of 
Limitation Act, 1023, s. 3, the words “ goods 
Sc chattels were mentioned only in reference 
to actions of replevin. Sc that as the action 
was an action of detinue & the cause of action, 
namely, the assertion by deft, of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute. — Beaumont v, Jepfeby, [1926] 
Ch. 1 ; 93 L. J. Ch. 532 ; 132 L. T. 240 ; 
40 T. L. R. 790 ; 68 Sol. Jo. 867. 

.] — See, now. Law of Property 

Act, 1922 (c. 10), 8. 144a, added by Law of 
Property (Amendment) Act, 1924 (o. 6), 
Sched. ll., para. 2. 

404a. Recovery of possession — Limitation of action 
— When time begins to run.] — Beaumont 
V. Jeffery, No. 394a, ante, 

428. Add. Citation : — 2 Dowl. N. S. 20. 

461. Add. Annotation : — Refd. Love v, Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add. Annotation : — Refd. Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 


Part VI. — Officers of the Manor. 

Ml. Add. Citations .* — ^2 Show. 21 ; Freem. E. B. 473. 
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lee, subject to the equitable reotcharge then 
vested in Aylmer, subject to proof of his 
title. 

On Jan. 1, 1926, the Law of Property Acts 
came into operation & the copyhold plots 
were enfranonised. The ct. bemg asked to 
determine in whom the legal estates in 
the land & the rentcharge vested x—UM : 

(1) under the 1922 Act, Sched. XII., 
para. 8 (b), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative; 

(2) ei&er under the 1922 Act, Sched. XII., 

f ara. 8 (d), or under the 1925 Act, Sched. 1., 
'art II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto ; (3) on the rent* 
chai^ becomitm a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1926 Act, Sched. I., Part II., paras. 3, 6 (d). 


the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Oollins as joint 
tenants in fee simple ; (6) sect. 89 of the 1925 
Act did not come into operation until after 
the vesting provisions hM done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson A Oollins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
—Be King’s Thbateb, Sundkeland, Den- 
man PioTUBB Houses v. Thompson & Coixms 
Entebpbises, [1929] 1 Ch. 483 ; 98 L. J. Oh. 
109; 140L. T. 463. 

2032c. Vesting of rentcharge.]— Be 

Kino’s Thbatbb, Sunderland, Denman 
Picture Houses v. Thompson A Ooluns 
Enterprises, No. 2032b, aide. 



VoL Zin. OasM 1— 16a. 


COPYRIGHT AND LITERARY PROPERTY. 
Part 1. — Nature of Copyright. 


1. Add. Annotation : — Aa to (2) Refd. Re 
Dickens, Dickens v. Hawksley, [1935] Ch. 
267, 

14. Add, Annotations : — Retd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Dickens, Dickens v. Hawksley, 
[1935] Ch. 267. 

15. Add, Annotation : — Refd. Mansell v. Star 
Printing & Publishing Co. of Toronto, Ltd., 
[1937] 3 AU E. R. 912. 

16. Add. Annotation : — Refd. Performing Right 
Soc. V. MitcheU & Booker, [1924] 1 K. B. 762. 

16a. Dramatic work — No “ first publication ** 
within 1911 Act, s* 1 (8) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 

— Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the firat performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole &; 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.^s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
& at a certain place : — Held : a copy of the 
letter of Sept. 22, 1898, the origin^ having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 0, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
periormances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 


primA facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 

(4) 1911 Act, B. 1 U) (a) & B. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole nght to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (6), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film & sent 
a negative Sc two positives of it to an English 
CO., who made further copies of the film 
& handed them to another English oo., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. wore inter- 
working organisations linked together by 
complex agreements, Sc they all three shared 
in part of the receipts from the exhibition 
of the flhn by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf. ’a 
copyright : — Held : (6) the American corpn. 
Si the Wo British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, Sc had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended Sc not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not anse except possibly with reference 
to the exemption from penalties for infringe* 
ment provided by sect. 8 of the Act. — 
Falcon v. Famous Players Film Co., 
Ltd., [1926] K. B. 393 ; 95 L. J. K. B. 1 48 ; 134 
L. T. 246 ; 42 T. L. R. 91 ; affd., [1926] 2 K. B. 
474; 96 L. J. K. B. 88; 135 L. T. 650; 42 
T. L. R. 666 ; 70 Sol. Jo. 756, 0. A. 

AnnotaHona: — Aa to (6) Refd. Easll^b Hop Growere v, 
Deiins, [1928] 2 K. B. Hi, OenerallVt ttStd. Meaaager 
V. BntiBb Broadcasting Co.. [1927] 2 K. B. 64.^: Re 
jOiokens, Dickons r. Hawksley, [1935] Oh. 267 ; Ash v. 
Hutchinson & Co. (Publishers), Ltd., [1936] Ch. 489. 


PART I. SECT. 1. 

• i. : ,y — “GopyrUrht" 

in Commonwealth (!k>pyiignt Act. 
1912, 8. 18 (1), inolndes the right to 
perform. — Pollock v, Williamson 
(J. O.), Ltd., [1923] V. L. R. 225 ; 29 
Argos L. R. 133; 44 A. L. T. 161.— AUS. 

sk. Trust in respect of copvrigfU .] — 
An implied or constructive trust in 
respect of a copyright existing under 
Copyright Act, 1913, may be enforced ; 


& enforced to the ultimate extent of 
the acquisition of the title to the 
cjopyright by the cestui qui trust who 
is entitled to get in the legal estate. 
Sect. 44 of Copyright Act, 1913, con- 
templates that any trust created in 
the manner which the law permits for 
personal property may exist in respect 
of copyright or of any right in copy- 
right, whether the title to those rights 
is acquired by assignment, license, or 
transmission. Once a parol trans- 


action in respect of copyright has 
reached a stage when, by reason of the 
payment & receipt of the purchase 
price, the vendor becomes a more 
trustee of the property of the pur- 
chaser, the only question will be not 
whether the transaction is in writing 
or not, but the method of Its enforce- 
ment. — Brooblkr V. John Prucnd, 
Ltd., [1936J N. Z. L. R. 743 ; G. L. R. 
560 ; 12 N. Z. L. J. 249.— *N. Z, 
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Part II. — Sul 

18* AM* Annotation: — ^Refd. Macmillan v. Cooper 
(1928), 98 L. jr. P. 0. 118. 

22. AM* Annotation ; — Aa to (1 ) FoUd. Macmillan 
V. Cooper (1923), 93 L. J. P. C. 113. 

28. AM* Annotation : — Retd. Campbell v. Poliak, 
[1927] A. C. 782. 

2ia. .] — There is no copyright in an 

idea. Where a person communicates an 
idea to an author & the author clothes the 
idea in the form of an article or articles, the 
copyright is in the author. , A series of 
articles entitled “ [pltf.’s] racing secrets ” 
was published in a newspaper. Pltf. had 
done none of the actual writing of any of 
the articles, but he had related his experiences 
to F., who had made notes from which F. had 
written up the articles. The articles were 
read over to pltf. before publication, & 
alterations suggested by him were sometimes 
adopted. F. did not take down pltf.’s 
information verbatim, but in the articles 
pltf.’s experiences were in some cases given in 
the form of dialogues. Articles based upon 
. the original series of articles were later pub- 
lished in another publication entitled “ My 
Racing Secrets. By Steve Donoghue,” i.e., 

' pltf. : — Held : (1) pltf. was neither the owner 
nor the joint owner of tht copyright in the 
original articles ; (2) the presumption under 
Copyright Act, 1911 (c. 40), s. 0 (3), that pltf. 
was the author of the later articles was re- 
butted, — Donoghue v. Allied Newspapers, 
Dro., [1938] Oh. 106 ; [1937] 3 All E. B. 
603 ; 107 L. J. Oh. 13 ; 167 L. T. 186 ; 63 
T. li. R. 907 ; 81 Sol. Jo. 670. 

36. Add. Annotation : — Generally^ Refd. Graves 
V. Pocket Publications, Ltd. (1938), 64 
T. L. R. 962. 

41, AM. Annotation : — Aa to (3) Refd. Falcon v. 
Famous Players Film Co. (1926), 42 T. L. R. 
91 ; Lane (John), Bodley Head, Ltd. v. 
Associated Newspapers, Ltd., [1936] 1 All 
E. R. 379. 

42. AM. Annotationa: — Aa to{l) Consd. Macmillan 
V. Cooper (1928), 93 L, J. P. 0. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 
Co. (1924), 41 R. P, C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1926] Ch. 383. 
Refd. Chabot v. Davies, [1936] 3 All E. B. 221. 
Aa to (6) Consd. Performing Bight Soc. v. 
Ix>ndon Theatre of Varieties, [1924] A. 0. 1. 


iject-Matter. 

Generally f Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Oo., 
[1926] Oh. 483. 

48a. Letter written by manufacturer to trade 

customer.} — (1) A letter written by manu- 
facturers \o a trade customer, offeiing their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“ original literary work ” within 1911 Act, 
s. 1 (1 ), dZ; the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ” 
within sect. 2 (1) (i) of the Act. — ^British 
Oxygen Oo. v. Liquid Aib, Ltd., [1926] Oh. 
383 ; 96 L. J. Ob. 81 ; 138 L. T. 282. 

Annotation: — Aa to (2) Refd. Cookson u. Pountney (1937), 
81 Sol. Jo. 528. 

48b. Single sentence.] — Pltf. had, since 1925, 

dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
** Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ” youthful- 
ness,” or ” good looks,” or ” youthful 
appearance ” were substituted for ” beauty.” 
In May 1926 deft, inserted an advert&e- 
ment containing the phrase ” A youthful 
appearance is a social necessity.” Some 
years before 1926 an advertiser had used a 
similar phrase, ” Beauty is a modern 
necessity ” : — Held : (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word ” social ” for the 
word ” modern,” & pltf.’s phrase was not an 
ori^al composition ; (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de rmnimia non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it. — Binanidb v. 
La Maibon Koshbo (1928), 139 L. T, 865 ; 
44 T. L. B. 674, 0. A. 

.* AM, Annotation : — Consd. Macmillan v. 
Cooper (1923), 93 L. J, P. 0. 118. 


PART II. SECT. 8, SUB-BBOT. 1. 

; o I. Form of cofUract for adU of 

fond.] — H«fo: such « doonment was 
capable of copyright, but if copies were 
sold, there might be an implied autho- 
rity to reproduce them where necessary 
in oonneotion with the transaotion for 
whloh they were purchased. — Real 
Estate Institute or NJ3.W. e. Wood 
(1983). 23 8. R. N. S. W. 340; 40 
N. 8. W. W. N. 60.— AU8. 

o IL ComptlaUim,] — A oomplla- 

tion may be an ** oriadnal Uteinry 
work ** within Ctopyright Act. — P asiok- 
NIAK V. Dojagej^ (1988] 8 D. L. R. 
645 ; (19881 1 W. W. R. 866 ; 87 
Man. L. R. 866.— GAN. 

o Hi. Trandation.] — Transla- 
tions are origtnal literary works. — 
Pasiokkuk V . Dojaoec. [1988] 8 
D. L. R. 646 : (19881 1 W. W. R. 866 ; 
37 Man. L. B 866.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— B. 

sd. Slighi dUeratUma — Worka of 
foreion oufoor.] — ^Where a publi^er in 
Sootland brought out an edition of the 
works of a foreign author, which had 
all been origlnaljy pubUsned abroad. 
Sc in which there was no copyright in 
this country . — Hdd : alterations upon 
the writings, neither important nor 
eztensiTe, made udth the aadstance of 
the author, did not create a copyright 
in the edition, so as to give the pub- 
lisher a right to prevent the publica- 
tion of a reprint of it in a differeut 
form. — Hsdderwiokv. GRinriN (1841), 
S Dnnl. (CU of Bess.) 383.— SOOT. 

PART IL SECT. 8, SUB-SECT. 2.— C. 

64 I . Immoral worka ,\ — ^There is 
nothing in the Copyright Act to deny 
an author a oopynght on the grounds 
that his work Is Indecent, obeoene or 


immoral. Where his work is of such 
a character that the law will not permit 
him to publish it. the cto. will deny 
him damages, ainoe if he cannot sell it 
he cannot prove damages. But apart 
from damages, there is no feason why 
the pirating of an author*B original 
work should not be reetJ^alnea by 
injunotion, provided it fo honest work. 
Sc not a fraud on the public. — P asiok- 
NIAJC V. Dojaoek, [1988] 8 D. L. R. 
646 ; (19881 1 W. W. R. 866 j 87 
Man. L. R. 865.— CAN. 


PART n. SECT. S, SUB-SECT. 2.— E. 

■E. Plana <!t schtdvlaa .\ — ^Plans Sc 
schedules for rating Are insurance risks 
are books witmn Copyright Act. — 
Underwriters Survey Bitreau, Ltd. 
V. Massie Sc Rekwick. Ltd., [19381 
2 D. L. R. 31 ; Ex. C. R. 103 ; 69 
Can. O. C. 342.— CAN. 
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55* Add* AnnotaHon : — A^ (6) Refil. Britk^ 

Oxygen Co. t;. liquid Air, [1925] Ch. 383. 

60. Add* Annotation : — Consd* British Oxygen 
Co. V. Liquid Air, [1925] Oh. 883. 

85« Add* AmudaUon : — ^Reld. British Broadcast- 
iag Go. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

70a« Blue-print of shop-Bront — 1911 Aet, sec. 22.] 

— ^Htf. sent to defts., at tiieir request, a 
l^ueprint ]fdan & elevation of a shop-front 
A an estimate for the work. No order 
wa« given to pltf. for the erection of the 
shop-front. lAie shop-front was, however, 
erected for defts. by a firm which worked 
on a tracing of 'pltf.^s plan & elevation. 
Pltf. brought an action against defts. for 
infringement of his copyright by authorising 
the reproduction of the plan. Defts. con- 
tended that a plan could not be reproduced 
by a shop-front: — Held: (1) the shop-front 
was a reproduction of the plan, & as the 
plan was an original literary work within 
1911 Act, defts., by authorising the repro- 
duction, had infringed pltf.’s copyright in 
the plan ; (2) the plan was not a design 

within 1911 Act, s. 22 . — Chabot r. Davies, 
[1930] 3 All E. K. 221 ; 106 L. J. Ch. 81 ; 
155 L. T. 625 ; 53 T. L. R. 61 ; 80 Sol. Jo. 
876. 

78, Add* AnnotaHon : — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

74. Add* ArvnoUxtion : — Aa to ( 1 ) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. An to 
(3) Rofd. Hawkes & Son (London), I<td. 
Paramount Film Service, Ltd., [1934] Ch. 593. 

76. Add. Annotation: — Consd. Binanide w. La 
Maison Kosmeo (1928),. 139 L. T. 865. 

77a. For tsrpe — Protected.] — Htf. co., 

which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 


by the oo. A customers ordered a particular 
class p# type by referring to audi words. 
Nearly all the words wcore selected by the 
managing director of the co. In 1922 defts., 
who were carrying osx a similar business, 
circulated price lists triiich were practically 
copies of the price lists of pltf. co., the words 
us^ in pltf. co.’s catalogue & price lists to 
indicate the style of type l^ing copied 
in defts.’ prioe lists without alteration. Pltf. 
CO. oommenoed proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue &> pasiSng off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended {inter 
alia) that pltfs.’ catalogue was a derii^ or 
collection of designs capable of rewtration 
under Patents & Designs Acm, 1907 
(c. 29), & 1919 (c. 80), Si not the subject 
of protection under 1911 Act ; — Held : on 
the question of copyright the contentions 
put forward by defts. faded, & an injunction 
restraining in&ingement of the copyright of 
pltls. in their catalogue was granted. — 
Masson Seslby & Co., Ltd. v. Embosotype 
Mandfacttubing Oo. (1924), 41 R. P. O. 160. 

80. Add* Annotation : — Generally^ Refd. United 
Indigo Chemical Oo. v* Robinson (1931), 49 
R. P. C. 178. 

85a. Programmes.] — Pltfs. were a limited co* 
formed to acquire the l^ostmaster-General’s 
licence for the establishment Si working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence A 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence thev were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 


PART n. SECT. 8, SUB-SECT. 8. 

tk* Plan — OJ harhowr ,] — LYmut v. 
OiBBOBNB Harbour Board, [1984] 
N. Z. L. R. 18.--NJS. 

PART II. SECT. 8, SUB-SECT. 4.— A. 

77 i. Illuslraied catedogue — Collection 
of designs — Not proteded .) — Copyright 
Act. 1912, Soh^. 6. 22 (1), read in 
oonjuDOtion with sect. 9 (c) of the Act. 
pvovidns as follows : ** ThiB Act shall 
not apply to doaigi^ capable of being 
Digiflterea under Deslgna Aot, 1906, 
esoept deaigna which, though capable 
of being BO registered, are not used or 
intends to be uboo as models or 
patteme to be multipUed by any In- 
duatciai prooeee *' . — Bdd : (1) the 
tem ** n^tiphed by any industiial 
ppooees ** in that aub-eeot. la not 
umited to the xnultiplieation of the 
a deeigm but oztendB to & 


inriudee the multipUoation by any 
industrial prooess of that design in 
any material form whateoeyer : 
(8^ oosBequently, a manulaotufer or 
artiolae of meud who had pubiiahed 
a oatalogue oontalning iUustnitloDS of 
desinis vf thoao artimee, with appro- 
prim lerierpreeB, A was regietered 
under OopyngM Ant as the owner of 
the copyright 4n eudh oatalogue, was 
not entitled to copyright under that 


Act in respect of such of the designs as 
had been or could be registered under 
Designs Act, 1906-1012. — Buzacoit 
& Co., Ltd. o. Duron <1029), 80 S. R, 
N. 8. W. 22,— AUS. 


PART II. SECT. 8, SUB-SECT. 4.— O. 

•1. Lid of acceptances for horse race.] 
— Pltf. co. carried on the bualnees of 
horse racing ft waa registered under 
Copyright Aot, 1912, aa the owner of 
t)m coDjrigbt in a sheet of letterpress 
entitlea ** names of horses Be wdi^ts 
for horses accepted tojr moes to be 
held at O. Park Races on Sat.. June 6, 
1931." Prior to each meeting the co. 

g ublished a rimllar list of aocratances 
: caused Itself to be reglsterca ae the 
owner of the copyright therein. In 
the compilation ox those lists, in order 
to aniTO at a final result, Yarious pro- 
,ixninary proceeses were gone through 
in which nltllB., the h a n d lo apper dt 
secretary of the oo. fespeotlTW, had 
a park Deft, without the permission 
of pltf. 00 . published in hia newspaper 
the infomni^Qn contained in the list 
of acoeptahoei of June 6, 1981, 8c 
olaizned the riifiit to publiBh simtlar 
Uste oi aooepuumes Held .* oom^- 
right in the list of aocegotanoes Imr 
June 6, 1981, was Testedm ifitfs. or 
some one or more at them A that suoh 
copyri^t had been hffringed.— KI ak- 


tkrbuby Park Raob CouRas: Oo., 
Ltd. V* Hopkins (1932), 49 N. S. 
W. W. N. 27.— AUS. 

■d. Race programme.] — A published 
programme showing the names of 
horses entered for particular races, the 
weights Sc the barrlor poslxlcms, is the 
subject of copyright under the Copy- 
right Aot, 1012 (Cth.). The addition 
of the names of the sires Sc dams of 
the horses, tho names of the riders, 8c 
the colours to be carried by them do 
not prerent a publioatlon oonUdnliig 
the other particulars appearing in the 

g ublisbed programme fxom being an 
ifringement of the copyright in the 
programme. — ^Maxdbr v. O'Bribn, 
[1934] 8. A. fl. R. 87.— AUS. 

«k. Forme for use of Hoad Boards.] — 
Regulations made imder Hoad Dis- 
tricts Act, 1910-1983, provide that 
certain books & records shall be kept 
by ©very Hoad Board, ft appiopriale 
forms are prescribed. Pltf. was the 
printer ft publisher of a " combined 
register," which was a compilation of 
the prescribed forms ft claimed copy- 
right therein : — Held : there was no 
selection or peculiar labour, skill, or 
experience involved in the oomptlation, 
ft it was not the subject of copyright. — 
Sampson v. Bbokknsha ft Bnaw, Lxd., 
[1935J W. A. L. R. 90.— AUS. 
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beyond a 7J per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, mcluding therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist's name, appropnate 
headings for items or groups of items, &> 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
menti editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright ; — Beld : ( 1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the comphation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“ prepared or published by or under ** his 
'“direction or control’* within 1911 Act, 
B. 18, & so long as pltfs. wer i allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (3) Semhle : there 
may be copyright in an individual pro- 
gramme. — British Broadcasting Co. v. 
Wireless League Gazette Publishing 
Co., [1926] Ch. 433 ; 95 L. J. Ch. 272 ; 136 
L. T. 93 ; 42 T. L. R. 370. 

86a. Starting prices.] — Where after the start of a 
horse race lists are prepared on the course 
of the starting prices of the horses engaged 
In the race, these are not the subject of 
copyright. — Odhams Press, Ltd. r. London 
& Provincial Sporting News Agency 
(1929), Ltd., [1936] Ch. 672 ; 104 L. J. Ch. 323 ; 
163 L. T. 327 ; 61 T. L. B. 664 ; 79 Sol. Jo. 
641 ; on appeal, [1936] Ch. 367. 

88. Add, Annotations : — As to (2) Refd. Bowling 
V. Camp (1922), 128 L. T. 342 ; Re Dickens, 
Dickens v, Hawksley, [1035] Ch. 267. 

91a. Slogan or oatch-phrase.l— S inanidb v . La 
Maison Eosmbo, No. 43b, ante. 


92a. Abridgment — May be new work.] — While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary sldU 
in presentix^ in a condensed form the materia] 
of the original author are displayed, there 
can be no copyright in a book consisting 
merelv of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sent^ces, so as to 

I mi^e the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan & Co. v. Cooper (1923), L. R. 61 
Ind. App. 109 ; 93 L. J. P. C. 113 ; 130 L. T. 
675 ; 40 T. L. R. 186 ; 68 Sol. Jo. 235, P. C. 

Annotation : — Refd. Masson Soeley v, Embosotype Mann- 
factuiing Co. (1924), 41 R. P. O. 160. 

After this case for “ Abrtdgment — ^May be 
new work.] — See Nos. 422, 426, posf,” 
read “ .] — See, also, Nos. 422, 426.'’ 

95. Add, Annotation : — Consd. Re Dickens, 

Dickens v, Hawksley, [1936] Ch. 267. 

§7. Add, Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

99a. Of descriptive character.] — (1) A song 

which relates the burning of a ship at sea, 
& the escape of those on board, describes their 
feelings in vehement language, sometimes 
expresses them in the supposed words of the 
sunering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes. — Russell v. Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 226 ; 11 L. T. 
O. S. 286 ; 12 Jur. 723 ; 116 E. R. 849. 

Annotations: — As to (1) Apld. Clark v. Bishop (1872), 25 
L. T. 908. Distd. Fuller v. Blackpool Winter Gardens 
8c Pavilion Co., [1895] 2 Q. B. 429. Redd. Hatton v, Eean 
(1850), 29 L. J. C. P. 20. As to (2) Consd. WaU v, 
Taylor, Wall v, Martin (1882), 9 Q. B. D. 727. Apld. 
Duok V. Bates (1883), 12 Q. B. D. 79. OeneraUy, Reid. Leioy 
V. Rhys. (1864), 4 B. & S. 873 ; Sdwardes v. Cotton (1902), 
19 T. L. R. 34. 


PART II. SECT. 8, SUB-SECT. 6. 

■m. Advsrtiwmeni of dental plate.]— 
An advertisement relating to the manu- 
facture & sale of dental plates, which 
contains sufficient originality of ex- 
pression & arrangement to entitle it 
to come within tho words “ original 
literary work ” as used in sect. 3(1) 
of Copyright Act, 1913, may be the 
subject of o<myrigbt. The fact that 
the claims of such an advertisement 
amount to no more than that certain 
standards to which every manufacturer 
of dental plates may work had been 
reached is no defence to an action for 
an injunction for infringement of copy- 
right when tho presentation of those 
claims is novel & reached by a com- 
bination of skill, labour. Sc expenditure 
contributed by its author & owner. — 
Cotton v. Frost, [19361 N. Z. L. R. 
627 ; G. L. R. 520 ; 12 N. Z. L. J. 250. 
—N.Z. 


PART U, SECT. 4. 


100 1 . Sketchr-RaOio sketch,}— Dett, 
00 . employed pltf., a dramatic author 
Sc producer, to prepare a radio sketch 
for use in advertising defL’s business, 
deft, suggesting the general outline of 
tho woM. Pltf. prepared Sc procured 
produotion of the sketch through deft. 
O. Pltl. Sc deft. oo. entered into a 
written agreement covering produotion 
of the sketch, the agreement contain- 
ing {inter alia) the following clause : 
** The feature is only to be used as 
arranged throi^h Fred W. Eantel.” 
Subsequently oo. purported to 

cancel the agreement Sc continued to 
broadcast the aketch under the deft. 
Q.’s direction. Later deft. G. broad- 
casted the sketch on his own account, 
tor a short time, 'without pltf.’s con- 
sent. In an action tor infringement 
of copyright & for damages ; — Held : 
(1) pltx. was the sole author of the 


8 


sketch, he having given it form Sc 
expression although certain ideas had 
been suggested by the deft. ; (2) the 
sketch was a dramatic work within 
the meaning of copyright law which 
does not require that the expression 
must be in an original or novel form, 
but that the work must not be copied 
from another work. Nor dla it matter 
that the original manuscript was de- 

S arted from in each broadoast as, in 
lie presentation of a dramatio work 
in whatever form, it is open to the 
performer to depart from the literal 
text of the work : (8) there was in- 
fringement of plti.*B oopyright since 
deft. oo. for several months caused to 
be performed or broadoast through 
deft. O. the sketch originally prepared 
Sc broadcasted by direction of pltf. 
without bis oonaent. — K antbl v. 
Grant, Nisbet Sc Auld, Ltd., Wat- 
son Sc Dominion Battbbt Go., Ltd., 
[1933] Ex. a R. 84.~>OAN. 
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108a. Frock reproduced from sketch.] — Pltf., B., 
having made a sketch of a red frock worn 
upon a lady, pltf. co., with the consent of B., 
made a frock which followed the lines of the 
frock which the lady was shown wearing in 
the sketch. It was the practice of pltf. co. 
not to seD a frock of the same design to any 
customer other than the particular customer 
for whom it was designed, Defts., without 
the consent of pltfs. or either of them, made 
a frock which was precisely the same as 
pltf. co.’s frock & made & offered for sale 
& sold frocks which were substantially repro- 
ductions of the frock made by pltf. co. & 
threatened to continue so to d:o : — Held : 
(1) the frock made by defts. whether spread 
out or held up to view, was not a repix)- 
duction of B.’s sketch witliin 1911 Act, s. 1 (2), 
&; consequently, B.’s copyright in the sketch 
was not infringed ; (2) the frock copied by 
pltf. co. from the sketch was not an original 
“ work of artistic craftsmanship " within the 
definition of “ artistic work ” in sect. 85 of 
1911 Act, as pltf. CO. were not the originators 
of the artistic element in the work. 

Qu. : whether, if B. herself made the frock 
from her own design, she would bo entitled 
to copyright therein —Burke & Margot 
Burke, Ltd. v. Sitcers Dress Designs, 
[1936] Ch. 400 ; [1936] 1 All E. R. 99 ; 106 
L. J. Ch. 167 ; 154 L. T. 661; 52 T. L. R. 
242 ; 80 Sol. Jo. 147. 

Annotation: — As to (1) Consd. Ohabot v. Davies, [193C] 3 
AllE. 11.221. 

111a. Wolf-cub head for Boy Scouts* pole — 

1911 Act, s. 22.] — Apart from 1911 Act, «. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, &; was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
8. 93, as amended by Patents & Designs Act, 
1919 (c. 80), s. 19, consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiphod by any industrial 
process,*’ it was by Copyright Act, 1911 
(c. 46), 8. 22, excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model. 


against the defts. who admittedly had copied 
& reproduced the model : — Held : for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 
the Patents & Designs Act, 1907 (c. 29), the 
action failed. 

Senible : if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
right in the model was claimed. — Pytram, 
Ltd. V. Models (Leicester), Ltd., [1930] 
1 Ch. 639 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 
46 T. L. R. 290. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pltf. composed music for an opera which 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pltf. complained that defts. were passing 
off those records as records of pltf.’s music : — 
Held : defts. had borrowed from pltf.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 
right. — A ustin v. Columbia Oraphophone 
C o. (1923), 67 Sol. Jo. 790. 

Ann^ttaiion : — Refd. Samneleon v. Producers Distributing: 

Oo. (1031), 48 R. P. C. 447. 

119. Add, Annotationa : — Refd. Austin v. Columbia 
Graphopbone Co. (1923), 67 Sol. Jo. 790; 
Gramophone Co. v. Stephen Carwardine & 
Co., [1934] Ch. 450. 

120. Add, Annotations : — Consd. Falcon v. h’amous 
Players Film Co., [1926] 2 K. B. 474 ; Thomp- 
son t*. Warner Pictures, [1929] 2 Ch. 308. 

121a. Right of maker of record to restrain public 
performance.] — Held: (1) owners of a sub- 
sisting original copyright under 1911 Act, 
sect. 1, can restrain public performance by 
owners of a special copyright under sect. 19, 
which is subordinate to copyright under 
sect. 1, though it may co-exist with it; 
(2) an owner of a special copyright under 
sect. 19 in a record has the sole right to use 
the record for public performance except as 
against the owner of a subsisting original 


PART 11. SECT. 5. SUB-SECT. 1. 

■f. Design for trade purposes ,] — A 
firm of c^vertisinf aarents made a 
sketch for pltfs. entitled a “ Design for 
SliJrt Box.*' Pltfs. did not use It ; — 
Held : pltfe. could not be treated as 
owners of an artistic work ordered A: 
made for valuable consideration within 
Copyright Act, 1927, s. 12 (1). — 

Toronto Carton Co. t». Ma.vchicstjcr, 
MoOreoor, Ltd., 11935] 2 D. L. R. 
94; O. R. 144.— CAN. 

tl. Sketches prepared from design .] — 
The preparation of coloured sketches 
of a submitted design does not involve 
artistic skill or como within the defini- 
tion of sketches with Copyright Act. — 

J.S. 


CosfMERciAL Signs v. General Motors 
I*RODUCT8, [1937] 2 D. L. R. 310 ; 
affd., [1937] 2 D. L. R. 800.— CAN. 


PART II. SECT. 7. 

sp. Record — Necessity for consent of 
owner of copyright of original work .] — 
The copyr^ht conferred by sect. 19 
in Sched. 1. of the Indian Copyright 
Act on the maker of the record of a 
musical work, by means of which 
sounds may bo mechanically repro- 
duced, only exists whore the record Is 
made with the consent of the owner of 
the copyright In the original work, if 
such owner exists. — ^Weixinoton 
Cinema v. Pertobmino Rionr Society, 
Ltd., I. L. R., [1987] Bom. 724.— IND. 

9 


PART II. SECT. 9. 

m 1. • — ■ — .] — The words 

“ Who’s Who ” aro puhlici juris, 6c 
the title “ Who’s Who in Canada ” is 

{ >uroly descriptive. The use of the 
itlo " Canadian Who’s Who ” will 
not, therefore, bo restrained by 
injunction. — International I^ushs, 

Ltd. V. Tunnell, [1938] 1 D. L. R. • 
393.— CAN. 

St. Included in “ work.'*] — “ Work ” 
in the Canadian Copyright Act includes 
the title thereof, & the title of a copy- 
right work cannot bo used for motion 
picturos without the consent of the 
owners ot tho copyright. — Franoib, 
Day & IluNTOB, Ltd. v. Twmrnxm 
Century Fox Coiu^n., [1937] 4 D. L. H. 
700.— CAN. 
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copyright. — Gramophone Oo., Ijtd. v. 
Stephen Cawardinb & Co., [1934] Ch. 450 ; 
103 L. J. Oh. 248 ; 160 L. T. 396 ; 50 T. L. E. 
140 ; 77 Sol. Jo. 914. 

126. Add» AnnaUdions : — Retd. Bex Oo. & Bex 
Besearch Oorpn. v, Muirhead & Comptroller 
General of Patents (1926), 44 B. P. 0. 38; 
Ue Dickens, Dickens v. Hawksley, [1935] Ch. 
267. 

12». Add. Annoiation: — Consd. Be Dickens, 
Dickens v, Hawksley, [1935] Ch. 267. 


183 . Add, AntioiaHon : — ^Apid. Sinanide v. La 
Maison Eosmeo, (1028) 139 L. T. 365. 

135a. ‘‘ Official Guide — Protected.]— 

Betjtbr’s Telegram Oo., Ltd. v. Inter- 
NATioNAi. Guide Syndicate & Inter- 
national Express, Ltd. (1893), 37 Sol. Jo. 
326. 

187 . Add, Annoiaiion: — As to (2)Folld. Bidgway 
Co. V. Hutchinson (1923), 40 B. P. 0. 336. 

147 , Add. Annotation : — Refd. Odham’s Press, 
Ltd. V. London & Provincial Sporting News 
Agency (1929), Ltd., [1936] Ch. 672. 


Part Mi. — Publication. 


161. Add. Annotation: — Refd. Falcon v. Famous 
Players Slim Oo. (1926), 42 T. L. B. 91. 

164, Add. Annotat'hne : — As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 
As to (8) Consd. Be Dickens, Dickens v. Hawks- 
ley. [1936] Ch. 267. 

166. Add. Annoiation : — FoUd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


180a. What dooumentary evidence admissible — 
Letters — From author’s agent to assignee ol 
performing rights,] — Falcon v. Famous 
Players Wiim Co., Ltd., No. 16a, ante. 

180b. Entry In register at Stationers’ Hall 

* — Entry inoorreot.] — Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 


Part IV. — Ownership 


190. Add. Annotation : — Refd, Austin v. Columbia 
Graphophone Co, (1923), 67 Sol. Jo. 790. 

194.* Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 483. 

196. Add. Annotation ; — Apld. Black v. Stacey, 
[1929] 1 Ch. 177. 

196a. By compiler of book of reference — 

From Information received from biographees.] 
— Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & 0. Black, Ltd. v. Claude Stacey, Ltd., 
[1929] 1 Oh. 177 ; 98 L. J. Ch. 131 ; 140 
L. T. 402 ; 44 T. L. B. 347. 

197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a pro<luction 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances & 
alleged that the communication w'as addressed 
to him. He claimed that the copyright was 
In him, or that It was a joint copyright, or 
that thei'e was no copyright in any one ; — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins v. Bond, [1927] 1 Oh. 167; 
70 L. J. Ch. 81 ; 136 L, T. 368 ; 70 Sol. Jo. 
1003. 


198. Add. Annotations : — Refd. Samuelson v. Pro- 
ducers’ Distributing Co. (1931), 146 L. T. 37 ; 
O’Gorman v. Paramount Film Service, Ltd., 
[1937] 2 All E. B. 113. 

206. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 46 T. L. B. 350. 

206. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 46 T. L. B. 360. 

206a. — Sasha, Ltd. v. Sto- 

enesco (1929), 46 T. L. B, 360. 

210. Add. Annotation : — Refd, Sasha r. Stoenesco 
(1929), 45 T. L. B. 350. 

211, Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. B, 350. 

220. Add. Annotation : — As (1) Refd. Massine v, 

De Basil (1937), 81 Sol. Jo. 670. 

226. Add. Annotation : — Generally^ Refd. Drabble 
V, Hycolite Manufacturing Co. (1928), 44 
T. L. B. 264. 

229a. Sketches for advertisement show cards — 
Ordered by & made for advertiser for valuable 
consideration — Design not registered under 
Patents & Designs Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pienot & pierrette 
respectively with large faces &; diminutive 
boaies. These sketches were shown by the 
author to detts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow ; the colour of 4ihe lettering of 


PART IV. M:CT, 1, SCB-SECT. 2.— A. 

•]. Contract of aervioe — Whai amounts 
<0.1 — B. was engraved as an ** artist 
oontribntor ** to a newB|>apar under 
agreement to supply each waok certain 
drawinfice at a weeklf remimoration, 


to comply wltb all .orders, directions 
& resrukitions of the oo. to properly 
conduct hlxnsolf, Sc to retrain from 
dirulglng . the oo.*s aflalrs or from 
aooepung engagement in any onder- 
takl^ in eompetiUoD with the oo. : — 

10 


Held : B. was employed under 

a ** contract of service ” within 
sect. 5 (1) (2>) of the Soh^. to Oopyrigdit 
Act, 1912. — Sun Nbwspapsbs, Ltd. 
V. Wbipp» (1928>, 28 8. R. N. & W. 
473 : 46 N. a W. W, N. 126.— ADS. 
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defts.’ name was also changed from red to 
green & yeUow. Defts. ordered a number 
of tbe sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obt^dned a number of the 
sketches from sources other than pltfs.* 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 

s. 6 (1) (a), defts. were the first owners of tbe 
copyright in the original sketches, as tbe 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
engravings ** within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, k as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed. — Con Planck, Ltd. v. Kolynos 
Incorporated, [1926] 2 K. B. 804 ; 94 
L. J. K. B. 923 ; i;-3 L. T. 798. 


229b. Advertisement — Prepared by advertisement 
agent.] — Where an advertisement agent 
prepares an advertisement on instructions & 
formation given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — BLarold Drabble, Ltd. v. 
Hyooutb Manufacturing Co. (1928), 44 
T. L. R. 264 ; 72 Sol. Jo. 102. 

232a. Choreography.] — ^Massine v. De Basil 
(1938), 82 Sol. Jo. 173, 0. A. 

284a. Copyright Act, 1911 (c. 46), s. 17 — Applica- 
tion to dispositions after commencement of 
statute.] — Re Dickens, Dickens v. Hawks- 
LBY, No. 276a, post. 

234b. Ownership of unpublished manuscript — 

When proof of ownership of copyright.] — 

Re Dickens, Dickens v. Hawkslby, No. 
276a, post. 

236. Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K. B. 643. 


Part V. — Assignment, 

247. Add. Annotation : — Refd. Falcon v. Famous 
Players Ffim Oo. (1926), 42 T. L. R. 91. 

261. Add. Annotation: — Refd. Messager t; British 
Broadcasting Oo. (1928), 97 L. J. K. B. 261 

254. Add. Annotations: — Consd. I. R. Comrs. v. 
Longmans, Green & Co. (1932), 17 Tax Cas. 
272. Refd. Messager v. British Broad- 
casting Co. (1928), 97 L. J. K. B. 261. 

256. Add. Annotation: — As to (1) Consd. Per- 
forming Right Soc. V. London Theatre of 
Varieties, [1924] A. C. 1. 

268. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 

270. Add. Annotation : — Consd. Coleridge-Taylor 
V. NoveUo & Co., [1938] Ch. 608. 

275. After this case add Assignment on bank- 
ruptcy — Bankruptcy Act, 1914 (c. 69), s. 60 
— Whether applicable to winding up.] — See 
Companies, Nos. 6409b, 0409c, anie.^* 

275a. Bequest of private papers — ^Manuscripts of 
unpublished work.] — (1) An author’s incor- 
poreal copyright in an impublished work does 
not necessarily pass with the corporeal paper 
on which it is written. Therefore, a bequest 
to A.B. of “ all my private papers ” in a will 
(which also contains a bequest of ** manu- 
scripts of my published works ” & a direction 


Licence and Royalties, 

' to sell “ copyright ”) operat es to pass the 
property in an unpublished mamiscript to 
A.B. but not the copjrright in the work 
recorded in the manuscript. 

(2) Copyright Act, 1911 (c. 46), applies to 
a bequest of manuscript & copyright in a will 
although the testator died before the Act 
came into force. 

(3) By sect. 17 (2) of the Act it is provided 
that ownership acqufied under a testamentary 
disposition of an author of an unpublished 
manuscript of that author is pnmd facie 
proof of the copyright being with the owner 
of the manuscript. Tha,t primd facie proof 
is displaced by the author bequeathing the 
copyright independently . — Re Dickens, 
Dickens v. Hawksley, [1936] Ch. 267 ; 104 
L. J. Ch. 174 ; 162 L. T. 376 ; 61 T. L. R. 
181 ; 78 Sol. Jo. 898, 0. A. 

278. Add. Annotation : — Refd. The Lord Strath- 
cona, [1926] P. 143. 

289. Add. Annotation : — Refd. Message? v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

290a. Rights of assignee as to mechanical 

performance.] — Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1912, the 
^ exclusive right conferred upon him by 
1911 Act, of making or authorising the making 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (0). 

•L Whether (mumnting ta assionmeni.] 
— By a written acnreement, pltf., an 
anther, granted to a publlBhlng oo. the 
sole & exclusive licence to print, 
publish &: sell, in book forms, his 
poetical non-dramatio works in a 
volume entified “ Collected Poems.” 
The published price of the book was 
fixed in the agreement, & the oo. 
am«ed to nay to tbe author 20 per cent, 
of the published price on all copies of 
the book which wey might s^. All 
tights in the book other than those 


granted to the co. were reserved by the 
author. Sc it was expressly stated that 
the entire cop 3 rrlght of the book would 
remain the property of tbe author. 
The first deft. oompUed, & tbe second 
deft, published, a selection of poems 
called ” Keoesslon of English Poetry ” 
in which two poems from ” Collected 
Poems ” were Included without pltf.'s 
permission. In an action by the 
author of the two poems foimded on 
the alleged infringement of copyright, 
defts. challenged the locus dc^x of 
pltf. to bring the action in view of his 
agreement with the publishing co. : — 
Hetd: the agreement was not an 

11 


assignment of the copyright, bnt a 
mere publishing agreement Sc, there- 
fore, pltf., had locus standi to sue. — 
Ybato V. Dickinson, I. L. R., [19381 
Lah. 84.-— IND. 


PART V. SECT. 1. SUB-SECT. 1.— 
A. (e). 

IX. Sale of first edition .] — A sale of 
the first edition of a book amounts to 
an assignment of an interest in the 
copyright until the last copy of that 
edition is sold. — K amala Book Dbpot 
Ltd. V. SOUBEENDRANATH MCTKHBItjri 
(1934), 1. L. R. 62 Oalo. 67.— IND. 
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of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances. — 
Thompson v, Warner Brothers Pictures, 
I/TD., [1929] 2 Oh. 308 ; 98 L. J. Oh. 427 ; 141 
L. T. 411 ; 45 T. L. R. 653, C. A. 

Armoiationa : — Consd. Gramophone Co. v. Stephen Carwardlne 
6c Co., [1934] Oh. 450. Befd. Performing Rlaht Society. 
Ltd. V. Hammond's Bradford Brewery Co.. [1934 J Oh. 121. 

2d0b. Assignment subsequent to passing of Copy- 
right Act — But before Act in operation.] — 
The effect of proviso (a) to sect. 24 (1) of 
1911 Act is that, if before the commencement 
of the Act an author assigned his right in an 
existing work, then at the date when but for 
the passing of the Act his right would have 
expired, the substituted right conferred by 
the Act is to pass to him, & this proviso is 
not qualified by the proviso to sect. 6 (2), the 
effect of which is that, if between the date 
of the passing of the Act & the date of its 
commencement the author assigned his copy- 
right under the Act in works to be produced 
by him after its commencement, there should 
vest in the assignee no rights with respect 
thereto beyond the expiration of twenty-five 
• years from the death of the author. — 
Colkiudgk-Taylor V , Novello & Oo., Ltd., 
[1938] Ch. 860 ; [1938] 3 All E. K. 600 ; 107 
’ L. J. Oh. 371 ; 169 L. T. 297 ; 64 T. L. R. 
1049 ; 82 Sol. Jo. 023, C. A. 

204. Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K. B. 643. 

802. Add. Annotationa : — Consd. Messager v. British 
- Broadcasting Oo. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Oo., 
[1927] 2 K. B. 543. 

806. Add. Annotation : — Consd. Messager v. British 
Broadcasting Oo. (1928), 97 L, J. K. B. 261. 

305a. Grant of licence giving sole & exclusive right 
of representation — Assignment.]— Applt. was 
the composer of the music of a hVench opera, 
an English version of which was produced 
at a London theatre on llie terms of an 
agreement of Mar. 23, 1906. By this agree- 
ment, made between the composer (the 
applt.) <te the authors of the opera (therein- 
after called “ the licencors *’) of the one part 
& the proprietor of the theatre (thereinafter 
called “ the licenceo ”) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere on the terms hereinafter 
mentioned,” the licencors granted the licencee 
the sole & exclusive right of i^epresenting the 
play in the U.K., America, & the British 
Colonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royidties certain 
percentages of the gross profits ; that the 
licencee should keep proper books showing 


the gross receipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to tnom by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright : — ffeld : upon the construction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera ^thin the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action failed. — ^Messager v. British 
Broadcasting Co., [1929] A. 0. 151 ; 98 
L. J. K. B. 189 ; 140 L. T. 227 ; 45 T. L. R. 
60, H. L. 

Annotations: — A a to {!) Consd. I. R. Comrs. t>. Longmans, 
Green & Oo. (1932), 17 Tax Gas. 272. Oenerally, Refd. 

- Performing Right Society, Ltd. v. Hammond's Bradford 

. Brewery Co. (1933), 49 T. L. R. 410. 

308. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

808a. .] — Pltf. was the sole 

authoress of owner of the copyright in a 
novel called “ The Scarlet Pimpernel.” In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf. & her husband, as authors, granted to 
defts. T., as theatrical mamagers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class West End 
London theatre, for two years ; & the agree- 
ment further provided that if the production 
took place within that period then ” the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in- 
alienable, k they shall present it when k 
where they wifi within the countries afore- 
said,” paying to the authors 6 per cent, on 
the gross weekly takings. Defts. fulfilled 
the specified conditiou. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films : — Held : the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, k when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play ; & therefore pltf. *8 
action failed. — Barstow v. Terry, [1924] 
2 Ch. 316 ; 93 L. J. Ch. 607 ; 132 L. T. 53. 

Annotationa : — FpUd. Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. Refd. Messager v. British Broad- 
oastingCo., [1927J 2 E. B. 543. 

808b. .] — Falcon v, Famous 

Players Film Co., Dtd., No. 16a, anie. 

308o. Assignment of sole & exclusive right of repre- 
sentation — Includes right to broadcast^ — 

Messager v. British Broadcasting Co., 
No. 305a, ante. 

811. Add. Annotation : — Refd. Re Dickens, Dickens 
V. Hawksley, [1936] Ch. 267. 


PART V. SECT. 2, SUB-SECT. 8.— B. 

sk. Exception of motion picture righta 
— Whetticr sound pictures included .}- — 
By an agreement metde in Sept. 1924, 


the owner of the dramatic & perform- 
ing rights in a musical play granted to 
pltf. the. sole right to produce & per- 
form the play, but the agreement 
excepted ‘^tho motion picture film 

12 


rights," which were expressly reserved 
to the grantor. At the time of the 
agreement both parties knew that 
sound films had been made but they 
were not then of oommeroial import- 
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828a. Licence for reception of wireless — *‘For 
domestic & private use only.*'] — Performing 
Right Society, Ltd. v, Hammond’s Brad- 
ford Brewery Co., Ltd., No. 483c, post, 

825. Add, Annotations: — As to (1) Consd. Gramo- 
pbone Co. v, Stephen Carwardine & Co., 
[1934] Ch. 460. Generally, Refd. Falcon 
V. Famous Players Film Co., [1920] 2 K. B. 
474 ; Thompson r. Warner Pictures, [1929] 
2 Ch. 308. 

326a. — - Whether labels must be 

capable of adhering to particular type of 
record.] — Held: when the copyright owner 
had supplied a maker of gramophone records 
with “ adhesive labels *’ within the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
“ adhesive labels *’ in the Regulations could 
not be construed by implication to mean 
that the labels s.'iould be fitted to adhere & 
capable of adhering to any substance of 


which the maker might choose to manu- 
facture his records. — Boosey & Co., Ltd. v. 
Goodson Gramophone Record Co., Ltd,, 
[1930] 1 Ch. 448 ; 99 L. J. Ch. 192 ; 142 
L. T. 417 ; 40 T. L. R. 190 ; 74 Sol. Jo. 
89, C. A. 

325b. Onus of proof that labels 

incapable of adhering to particular records.]— 

Booshy & Co., Ltd. v. Goodson Gramo- 
phone Record Co., Ltd., No. 326a, ante, 

8250. Reproduction of two works in one volume.]-— 
. Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent, on 
the price at which he publishes the work ** 
is satisfied by the payment of a royalty of 
10 per cent, on the price at which he publishes 
the volume, inasmuch ais the word “ work ” 
includes “ works “ by Interpretation Act, 
1889 (c. 03), 8. 1 (1) (6). — Osbourne v. 
Dent (J. M.) & Sons, Itid., [1926] Ch. 309 ; 
94 L. J. Ch. 308 ; 133 L. T. 302 ; 41 T. L. H. 
419 ; 09 Sol. Jo. 600. 


Part VII. — Crown Copyright. 


332a. Programmes prepared by British Broad- 
casting Company — Whether “ published by 
or under direction or control ** of Crown.] — 

British Broadcasting Co. v, 

League Gazette Publishing Co., No. 86a. 
ante, 

832b. Telephone directory — Copyright in Post- 


master-General.] — A. -O. V, Oolman’s Pub- 
licity Service (1928), Times, Mar. 10. 

343a. Writs, bonds and indentures — Grant 

void.] — Yarmouth (Earl) v, Darrel (1086), 
3 Mod. Rep. 76 ; 87 E. R. 48. 

364. After this case add : — 

.] — See, now, British Museum Act, 1932 

(c. 34). 


Part IX.- 

355, Add. Annotations : — Consd. British Oxygen 
Co. V, Liquid Air, [1925] Ch. 383 ; Re Dickens, 
Dickens v. Hawksley, [1936] Ch. 207. 

360. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383 

364. Add. jinnotations : — Consd British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383. Refd. Re 
Dickens, Dickens v. Hawksley, [1935] Ch. 
207. 

366. Add. Annotations : — Consd. British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383. Refd. Re 
Dickens, Dickens v, Hawksley, [1935] Ch. 
207. 

367a. .] — A. brought an action against 

B., the editor of a newspaper, for stating in 
his paper that pltf. was the author of a 
cert£^ libellous article which had appeared 
in the paper.* To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been furnished by pltf. in letters written to 


-Letters. 

him by deft. Upon the action coming on for 
trial, deft, submitted to a verdict of 40«r. in 
favour of pltf. Deft, afterwards showed 
some of the letters to third persons. Upon 
a motion before answer, to dissolve an in- 
junction which pltf. had obtained to restrain 
the publication & production of the letters, 
the ct. refused the application ; more 
especially as upon the motion for the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was taken under an 
arrangement that the letters should be 
delivered up, which affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
— Palin v. Gathebcole (1844), 1 CoU. 506; 
4 L. T. O. S. 251 ; 03 E. R. 545. 

Annotation ; — Conid. Philip v. Pennoll, 11907] 2 Ch. 677. 

869. Add. Annotation : — Consd. Re Dickens, 

Dickens v. Hawksley, [1936] Ch. 207. 

369a. Letters alleging breach of Official 

Secrets Act.] — Oookson v. Fountney (1937), 
81 Sol. Jo. 628. 


ance : — Held : the agreement made a 
reservation in favour of the grantor of 
so much of the exclusive performing 
right as would allow the exploitation 
or the commercial exhibition of moving 
pictures as practised at the time Sc as 
it might be developed or improved 


during the life of the copyright, & the 
reservation covered sound pictures as 
well as silent films. — W iluamson 
(J. C.), Ltd V, Metro-Goldwyn- 
MAYBai Theatres, Ltd. (1937), 60 
C. L. R. 667 ; 11 A. L. J. 112 ; [1937] 
V. L. R. 140.— AUS. 
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PART V. SECT. 8. 

•m. Gramophone records — Otoner of 
copynoht in work on one fdde unknown 
— DitnnUm of rovaUice dtt«. H— Albert 
13. Gramophone Oo., Ltd. (1927), 28 
8. U. N. 8. W. 70.—AU8. 



Cafe> 889a— 889b. English and Empieb Digest Supplement. 


Part XIa. — ^Application to British Possessions. 


See 1911 Act, ss. 25~28« 

889a, Irish Free State,H-(l) Ab by 1911 Act, 
s. 26 (1), that Act extended throughout His 
Majesty's dominions, except to a self- 
governing dominion which did not adopt it, 
& 8. 36 (1) restricted the meaning of ‘^self- 
governing dominion ** to the dominions 
which are therein specifically named, Ireland 
not being included, the Act was in force' in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
ejffect tmtil it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 

E reserves rights the inception of which was 
efore that date although they have been 
assi^ed after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the appel- 
’ lants were not entitled to any remedy in 
respect of an infringement in 1926 of their 
, rights under 1911 Act, advised that the 
jud^ent should be disci arged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of speci.%1 leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free State, provided by sect. 4 that no 
remedy or relief should be granted in respect 
of any infringement which had there taken 
place before the passing of the Act. 

(2) A local authority commits an infringe- 
ment under 1011 Act, s. 2 (1), if a band 
which it has engaged to perform in public 
plays, without consent, copyrighted musical 
works which are included m a programme 
approved by the local authority, & the per- 
formance is for the “private profit" of the 
local authority, within sect. 2 (3), although 
any profit resulting will be applied to the 
relief of ratepayers. — Pbrpoiiminq Right 
Society, Ltd. v. Bray Urban District 


Council, [1930] A. 0. 377 ; 99 L. J. P. C. 
116; 143 L. T. 97; 46 T. L. R. 369; 74 
Sol. Jo. 284, P. 0. 

Annotation >-^OenerallVt Held. Moore v. A-Q. for Irish Free 
State (1935), lOi L. J. P. 0. 50. 

S89b. Canada.] — Sect. 42 of the Canadian Copy- 
right Act, 1921, which came into force on 
Jan. 1, 1924, is a transitional enactment 
designed to prevent the loss of rights existing 
before Jan, 1, 1924, & it achieves this by 
conferring on those who enjoyed pre-existing 
rights the substituted rights defined by the 
Act of 1921. The pre-existing copyright 
enjoyed must, however, have been copy- 
right in Canada, Where, therefore, it was 
established that applt., resident in England, 
who claimed to be entitled to the copyright 
in Canada in a number of pictures painted 
& admittedly published outside Canada before 
Jan. 1, 1924, had not complied with the 
provisions of sect. 6 of the Canadian Copyright 
Act, 1906, the Act in force in Canada im- 
mediately before the Act of 1921 — not having 
produced or reproduced them in Canada, or 
recorded the copyhold thereof — & had not 
therefore acquired copyright in them in 
Canada under the Act of 1906 ; — Held : 
(1) he was not entitled to copyright in 
Canada in the pictures under the Act of 
1921 ; (2) the certificate of the Secretary of 
State given under sect. 26 (2) of Imperial 
Ciopyriglit Act of 1911 did not & could not 
extend the Imperial Act to Canada. The 
certificate had merely the effect of bringing 
into operation the provision that Canada 
should for the purposes of the rights conferred 
by the Imperial Act (but for those purposes 
only) be treated as if it were a Dominion to 
which the Act extended. The Imi)orial 
Act conferred no rights in Canada, & it was 
only for the purposes of the rights conferred 
by it that Canada was to be treated as if the 
Act extended to it. The Imperial Copyidght 
Act of 1911, therefore, conferred no rights in 
Canada on applt. — Mansell v. Star Print- 
ing & PUBLISinNG Co. OF TORONTO, LTD., 
[1937] A. C. 872 ; [1937] 3 All E. R. 912 ; 
106 L. J. P. C. 147 ; 157 L. T. 445 ; 53 
T. L. R. 1026 ; 81 Sol. Jo. 764, P. C. 


Part XII. — Registration. 

To the croiM-refereiices in this Part add I To prove first performance of dramaUo work 
as follows : — In England.]— No. 16a, arde. 


Effect of — Admissibility of 


PART XI. 

hi. EjCfect of Cemtidian 

Copyright Act on rigfUs of British 
suhlecih — In, the case of a British sub- 
jeot. whether resident in Canada or 
not, the protection which he is griven 
tinder sect. 4 (1) of Copyright Act, 
R. S. C., 1927. is not dependent npon 
or cnaimed by the pn»vlBlon8 of the 
Revised Convention of Berne of 1908, 
to which, & the protocol thereto of 


In register — 


1914, Canada gave Sts adherence in 
1923. Therefore there is infringement 
when a newspaper article, of the class 
which is the subject of copyright, 
written by a British subject & first 

g ublished in His Majesty’s Dominions 
I reproduced In a Canadian newspaper, 
A^ithout the consent of the author or 
the assignee, If any, of his rights, even 
tho^b it cannot be protected under 
the Berne Convention because no notice 
expressly forbidding its reproduction 


has been given. — Q ribblb e. Manitoba 
Free Pbess Co.^ Ltd., [1931] 3 W. W. 
R. 570 ; [1933J 1 D. L, R. 169 ; 40 
Man. L, R. 42.— 43AN. 

PART XU. 

1 1. Copyright Act, 

1921 (c. 24), s. 39 (2).}-^anadxan 
Perfobmxno Riqbt Socistt «. Famous 
Platers Canadian Oobpn,, [1929] 
A. O. 456; 98 L. J. P. C. 70 ; 140 L.T. 
657 ; 45 T. L. R. 232, P. C.— CAN. 
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V<d. Zm. — Cosjrright Cases 884a— 417a. 


Part XIII. — Infringement. 


394a. Knowledge of Infringement — Whether 
material.>~FALcoN v . Famous Playbbs 
Film Oo., I/td., No. 16a, ante. 

After this case for '*As to knowledge as a 
defence.] — See No. 47, ante ; Nos. 606. 639, 

640. 641, 667, post,*' read “ .J— 

See, also. No. 47, ante ; Nos. 606, 639-641, 
667, poeV' 

394b. Authorising publication of unpublished work 
— Sale of rights In manuscript.] — To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise ** the printing & publication within 
1911 Act, 8. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 

g erson affecting to give the authority on his 
ehalf. — Evans v. Hulton (E.) «& Oo., 
Ltd. (1924), 131 1.. T. 634 ; 40 T. L. R. 489 ; 
68 Sol. Jo. 616. 

Annotationn : — Apprvd. Falron t>. Fammis Playom Film Co., 
[1920] 2 K. B. 474 ; DonoKhiio v. AlUotl Newspapers, Ltd., 
[1937 J 3 All K. K. 603. Retd. Ash v. Hutchiuson & Co. 
(PiibUshers), Ltd., [193C] Ch. 489. 

See, also. Nos. 489a, 489b, 489c, 510, poai^ 
394c. Statutory defence — What must be proved.] — 

Defts. published in a newspaper of which they 
were the proprietors &; publishers a short 
story called “ The Gods Decide,” which had 
been submitted to them by one S. as his 
own original work. “ Th(i Gods Decide ” 
was in fact a colourable imitation of a short ' 
story entitled ” The Interlopers,” the copy- 
right in which was owned by pltfs. or one of 
them. Defts. did not know of the existence 
of ” Tlie Interlopers,” nor that it was the 
subject of copyright, & sought to rely on 
sect. 8 of 1911 Act, as a defence to pltfs. ^ 
claim for damages under sects. 0 & 7 : — 
Held : sect. 8 afforded no defence in the 
circumstances. Defts. had not proved that 
they were ” not aware had no reasonable 
ground for suspecting that copyright sub- 
sisted in the work,” but only that they had 
the authority of S., whom they believed to be 
the owner of the copyright. — John IxA.ne, 
Bodley Head, Ltd. v. Associated News- 
papers, Ltd., [1936] 1 K. B. 716 ; [19361 
1 All E. R. 379 ; 106 L. J. K. B. 326 ; 164 
L. T. 403 ; 52 T. L. R. 281 ; 80 8ol. Jo. 206. 
Annotatiim Beld. Ash v. Dickie, [1936] 2 All E. R. 71. 

898a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
criticism.]— British Oxygen Co. v . Liquid 
Air, Ltd., No. 43a, ante. 

403a. Shop-front reproduced from blue-print.] — 

Chabot V. Davies, No. '70a, ante. 

406. Add. Annotation : — Refd. Johnstone v. Ber- 
nard Jones Publications, Ltd*, [1938] Ch. 
599. 


408a. .]-— SINANIDE V . La Maison Eosmeo, 

No. 43d, ante. 

413. Add. Annotation : — Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693. 

414. Add. Annotation : — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1024] 

A. C. 1. 

417a. Quotation In letter to paper.]—* Any- 

thing coming witliin the proviso to 1911 Act, 
s. 2 (1), is not an infringement of copyright, 
oven if, but for the proviso, it would bo : 
but whetlier a reproduction is a “ fair deal- 
ing ” within the proviso depends, to some 
extent, on how much of the work is repro- 
duced. Omission of the author’s name does 
not of itself necessarily prevent a reproduction 
& criticism of part of a work from being a 
“ fair dealing ” within the proviso. 

Pltf. was the autJior, A owner of the copy- 
right, of two original literary works, one 
published in May, 1934, called “ A Summary 
of some Systems & Tables in dealing with 
Three Alternative Possibilities or Results 
applied to Crosswords, J^ictureKS & Pools,” the 
other published in 1935, called ” Systematic 
Football Betting.” A material part of each 
work consisted of certaiii mathematical 
tables by the use of which an entrant for 
football pools was (Miabled to arrange his 
entries in what was thought to be an advan- 
tageous manner. Defts., tile publishers of a 
weekly paper known as “The Football 
Forecast,” published in the issue of that 
paper for Dec. 1, 193(), a letter wliich con- 
tained a table headed “ Reduced Permuta- 
tion Table,” which was in substance a repro- 
duction of a table whi(9i appeared in each 
of pltf.’s two books. Pltf. contended that 
the publication & printing of that letter were 
infringements of his copyright. Defts. denied 
that the table was a suljstantial part of pltf.’s 
books within 191 1 Act, s. 1 (2), or that the 
table complained of was copied therefrom. 
They contended tliat it was an iudeijendent 
compilation, A that what was contained in 
tlie issue of their paper was a fair dealing 
witli pith’s work for the purposes of criticism 
or review within the proviso to 1911 Act, 
s. 2 (1) : — Held : (1) the letter amounted to a 
publication by defts. of a substantial part of 
pltf.’s books. The table, although small in 
bulk, was a substantial part of each book ; 
(2) the letter as it stood, being in the fomi of 
a criticism, was not an infringement of pltf.’s 
copyright, as it was not published with any 
motive of taking an unfair advantage of 
pltf.’s work. It was a fair dealing with the 
work for the purposes of criticism within the 
proviso to 1911 Act, s. 2 (1), although the 
table was not attributed to the author ; 


PART XIIL SECT, i, SUB-SECT. 1. 

0 1. No infringemenl — 1/ works 

wadwosA indtepmdmUy .} — Desks v. 
WBUii. (1980) 4 D. L. R. 513; affcL, 
[19311 I D. L. R. 513; O. R. 818; 
(19381 1 D. L. R. 353, P. O.— €AN. 


o li. Bioffraphy .] — ^Under the 

firuise of oopjricjrht a pltf. cannot aek 
the ct. to close all avenues of scholar- 
ship Sc research Sc all frontiers of human 
knowledge. A biography was held. 


therefore, not to be a colourable 
[mltation of on earlier work, where the 
later one was much longer & Intro- 
duced, as a result of further study So 
research, much extra materia) Sc a 
large number of new incidents. — 
Ejlrtar Sinoh OiANi V. Ladba SmoH 
(1934), I. L. R, 16 Lah. 103,— IND. 

PART XllL SECT. 1, SUB-SECT, 2.— A. 
sd. Work for use of sdkoola — QuotaHon 
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of two passaqea — Meaning. ] — Ckipyrlght 
Act, s. 2 (1), proviso iv., does not say 
that two passages from each work of 
the same author are permitted to be 
used In a compilation for the use of 
schools ; what it permits is two pas- 
sages in all from works by the same 
author. — E ducationul Book Depot 


V. RA3INDBA NaTB TAOORB (1983), 
I. L. R. 55 AU. 564,— BID. 




CaM> 417a— 484. English and Empibb Digest Supplement. 


(3) on the facts, the table in the letter was 
an independent compilation. — Johnstone v. 
Bernakd Jones Publications, Ltd., [1938] 
Oh. 699; [1938] 2 AU E. R. 37 ; 107 L. J. Oh. 
244 ; 169 L. T. 16 ; 64 T. L. B. 672 ; 82 
Sol. Jo. 314. 

418. Add, Annotation: — ^Refd. Hawkes & Son 
(London), Ltd. v, Paramoxmt Film Service, 
Ltd., [1934] Oh. 693. 

420a. Book of selected essays — Second book of 
selected essays Including essays In first book.] 
— Pltfs. were the publtshers of, & owners of 
the copyright in, a book entitled “ Hazlitt’s 
Selected Essays,” edited by G. S., which 
included thirteen essays & notes on the 
essavs. Defts. published & sold a book 
entitled “ Hazlitrs Selected Essays, Edition 
Hollingworth ” containing twenty of such 
essays, including the thirteen selected by 
G. S. : — Seld : there was no infringement of 
copyright. — Cambridge University Press 
V. University Tutorial Press (1928), 46 
R. P. 0. 836. 

426a. .] — Macmillan & Co. v. Cooper, 

No. 92a, ante, 

441. Add, Annotation : — Refd. British Broadcast- 
ing Co. V, Wireless League Gazette Publishing 
.Co.. [1926] Ch. 433. 

442. Add, Annotation : — Refd. Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : — Refd. M^^ssager u. British 
Broadcasting Co., [1927] 2 K. B. 543. 

457. Add. Annotation : — Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693, C. A. 

469. Add, Annotations : — Consd. Ciiabot v. Davies, 
[1936] 3 All E. R. 221. Refd. Burke v, 
Spicer’s Dress Designs, [1936] 1 All E. R. 99. 

460. Add, Annotation : — Consd. Chabot v. Davies, 
[1936] 3 All E. R. 221. 

467a. Frock reproduced from sketch.] — Burke & 
Margot Burke, Ltd. v. Spicer’s Dress 
Designs, No. 108a, ante. 

483. Add, Annotation — Refd. Harms (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 

483a. In public — What amounts to.] — The 

question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — Harms In- 
corporated & Chappell & Co. v. Martans 
Club, [1927] 1 Ch. 526; auh nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
L. J. Ch. 84 ; 136 L. T. 362 ; 43 T. L. B. 21 ; 
70 Sol. Jo. 1219, C. A. 

AnnolatioTis : — Consd. Jennings v. Stephens, [1936] 1 All 
E. R. 409. Refd. Mossager v, British Broadcasting Co,, 
[1927] 2 K. B. 543. 

4335 . Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
“ perform ” it ” in public ” within 1911 Act, 


s. 1 (2). — Messaoer V, British Broad- 
casting Co., [1927] 2 K, B. 543 ; 97 L. J. K. B. 
66; 137 L. T. 810 ; 43 T. L. R. 818; revad. 
without touching this point, [1928], 1 E. B. 
060 C. A. ; [1929] A. C. 161, H. L. 

Annotation: — Consd. Performing Right Society, Ltd* 
Hammond's Bradford Brewery Oo., [1934] Ch. 121. 

483c. Reproduction by re- 

ceiving set.] — (1) A person who by means 
of a receiving set & loud-speaker makes 
audible to a public audience musical works, 
which are being broadcast, gives a ” per- 
formance ” of those works within Copyright 
Act, 191 1 (c. 46), so as to render him, in the 
absence of consent by the owner of the copy- 
right in the works, liable for infringement 
of copyright. 

(2) Held: further, such “ perfoxmance ” 
was not justified by the licence which had 
been granted by the owner of the copyright 
to the broadcasting authorities dc which 
provided {inter alia) that it covered “ the 
audition or reception of copyright musical 
works ... by means of broadcasting for 
domestic & private use only.” — Performing 
Right Society, Ltd . v, Hammond’s Bradford 

* Brewery Co., Ltd.,[ 1 934] Ch. 121; 103 L. JCh. 

210 ; 160 L. T. 119 ; 60 T. L. R. 16, C. A. 


483d. .] — Performing 

Right Society, Ltd. v, George (1936), cited 
in [1936] 3 All E. R. at p. 659. 

Annotation : — Consd. Performing Right Society, Ltd. v. 

Camelo. [1936] 3 All E. R. 567. 

483e. .]— loud-speaker 

was played in a private room adjoining a 
public restaurant, but the arrangements 
were such that the door of the room had to 
be frequently open for the purposes of 
service. The music broadcast was audible 
in the restaurant : — Held : there was a 
public performance & an infringement of 
pltfs.’ rights, — Performing Right Society, 
JjTD, V. Camelo, [1936] 3 All E. R. 657 ; 80 
Sol. Jo. 1016. 


483f. .] — An orchestral trio em- 

ployed at an unlicensed residential hotel 
played in the lounge of the hotel on a certain 
evening after dinner. The audience included 
some of the resident guests & two persons 
who had dined there, after giving notice of 
their wish to do so, & who afterwards were 
in the lounge for the purpose of listening to 
the music : — Held : the performance was a 
performance "in public’’ within 1011 Act. 
— Performing Right Society, Ltd. v. 
Hawthorns Hotel (Bournemouth), Ltd., 
[1933] Ch. 855 ; 102 L. J. Ch. 330 ; 149 
L. T. 425 ; 77 Sol. Jo. 523. 

Annotation: — Consd. Jennings v. Stephens, [1936] 1 All E. R. 

409. 


488g. “ For private profit ” — ^Local authority 

engaging band.] — Performing * Right 
Society, Ltd. v, Bray Urban District 
Council, No. 389a, ante. 


484. Add. Annotation : — Refd. Austin v, Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


PART XIII. SECT. 1, SUB-SECT. 4. 

482 I. By performance — Bermitting 
place of entertainment to be need ,} — 
Applt. oorpn. let its town hall to w. 
fop a serieB of four vocal concerts. 
Resp. informed applt. that a song 
in which resp. had the copyright would 
be snng without Its authority in the 


town hall at concerts given by W. The 
song was sung at two concerts. Applt. 
did nothing beyond acknowledging 
the receipt of the information : — Held : 
no inference shonld be drawn that 
applt. ** permitted *' the song to he 
sung, & therefore there was no infringe- 
ment of copyright within Copyright 
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Ao^l911 (0. 46), g. 2 (3).— CORPOHATION 
ofOxty op Adelaide v, Australasian 
Perforiono UraHT Absoon.. Ltd. 
a928). 40 C. L. R. 481 ; [1028] Argus 
L. R, 127.~AUS. 

48B 1. By mechanical contrivance — 
Ooement to manufacture,] — Deft, applt. 
made oertain gramophone records in 



V6L XUL— Copyright Cases 488a — 608. 


488a. .] — Austin v. Columbia. Graphophonb 

Co.» No. llda, ante, 

489a. By autborislng performance — Director of 
theatrical syndicate with power to prevent 
performance.] — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro- 
ducers of plays at a theatre, & the second deft, 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for Infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled imder sect. 2 (1) of the Act 
to an injunction or damages against him. — 
Performing Right Society v. Oiryl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J. K. B. 811 ; 129 L. T. 663 ; 39 
T. L. R. 460 ; 68 Sol. Jo. 83, C. A. 

dnnotationa : — Consd. Evans «. Hulton (1924), 131 L. T. 
534. Befd. PorformiQ? l:iEht Soo. v. Mitchell Sc Bookor, 
[19241 1 K. B. 762 ; Fah-na t>. Famous Players Film Oo, 
(1925), 42 T. L. R. 91. 

489b. Effect of 1911 Act, s. 1 (2).]— The 

word “ authorise ” in the above sub-sect, is 
superfluous, & there is nothing in the sub-sect, 
which cuts down the liability under sect. 2(1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
haU, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band ^ihould 
not, in the music played, infringe any copy 
right, Sc should be liable for damages Sc costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.* licence ; but defts. did not 
know. Sc had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its true con- 
struction, the agreement between defts. Sc 


the band constituted the latter the servant 
of defts., Sc not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright ; Sc pltfs. 
were entitled to damages Sc an injunction. — 
Performing Right Sociepy, Ltd. v, 
Mitcjhbll Sc Booker (Palais db Danse), 
Ltd., [1924] 1 K. B. 762 ; 93 L. J. K. B. 300 ; 
131 L. T. 243 ; 40 T. L. R. 308 ; 68 Sol. Jo. 639. 

Annotations: — Oonsd. Evana r. Hulton (1924), 131 L. T, 
534 ; Egprinton v. Reader, [1936] 1 All E. R. 7. Reid. 
Falcon v. Famous Players Film Oo. (1925), 42 T. L. R. 91. 

489 c. Local authority engaging band.] — ^1 »eb- 

PORMING Right Society, Ltd. v. Bray 
Urban District Council, No. 389a, ante. 

489d. Reproduction in news film — “ Fair dealing.'*] 

— The owners of the copyright in a musical 
composition sued two cos. for infringement. 
The representatives of one of the cos. had 
made, developed Sc printed, Sc the other co, 
had distributed to cinema theatres, where it 
was exhibited, a sound lilm known as a news 
reel, recording a moving picture of the scene 
at the public opening of a new school, together 
with the accompanying sounds, including the 
playing by a band of part of tlie musical 
composition in question. Defts. denied that 
this was an infringement ; — Held : there had 
been an actionable infringement of pltfs.* 
copyright, as there had been a reproduction 
of a “ substantial part *’ of the musical 
composition within 1911 Act, s. 1 (2), the 
acts of defts. did not constitute a fair 
dealing ’* with the work within 1911 Act, 
B. 2 (1) (i.), Sc damage had been proved. — 
Hawkes &: Son (London), Ltd. v. Para- 
mount Film Service, Ltd., [1934] Ch. 693 ; 
103 L. J. Ch. 281 ; 161 I.. T. 294 ; 50 T. L. R. 
303 ; 78 Sol. Jo. 367, 0. A. 

Annotation: — Consd. JohiiMfonc i\ Boruard JunoH Pub- 
licution.s. Ltd., [1938J Ch. 599. 

See^ alsoy Nos. 394a, 610, 510a. 

502. Add. Annotation : — Refd. Harms (Incorpor- 
ated) V. Embassy Club (1920), 43 T. L. R. 21. 

503. Add. Annotation : — Reid. Hawkes Sc Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 693. 


New South Wales of a song In which 
pltf.'s copyright existed. & which, 
apart from Copyright Act, 1912, s. 19, 
would have been an infrlugomont 
of pltf.’s copyright. Gramophone 
records of the song in which pltf.’s 
copyright existed had been made in 
England, Sc also in America with the 
consent of the owner of the copyright 
before the alleged Infringement in New 
South Wales : — Held : proof of the 
consent given by pltf. reap, to the 
manufacture of oontrivanoes in England 
was suffloient to satisfy the condition 
impocM»d by British Copyright Act, 
1911, 8. 19 (2) (a) *, Federal (jopyright 
Act, 191 2, brings into force In Australia 
British Copyright Act, 1911, Sc con- 
sequently. the making of contrivances, 
with the consent of the owners of the 
copyright, In any part of the area to 
which the Act applies, releases the 
work throughout the area of the 
operation of the Act. — Gramophone 
Co., Ltd. v. Leo Feist Incjorporated, 
[19281 V. L. R. 420 ; 49 A. L. T. 196 ; 
[1928] Argus L. R. 257 ; affd., 41 C. L. R. 
1.— AUS. 

486 il. Broadcast records .) — 

Pltf. was the owner of the performing 
right in certain muMoal works. With- 


out the authority of pltf. deft., a 
wireless broadcasting co., broadcast 
those works by reproducing them from 
gramophone records Sc pianola rolls : — 
Held : deft, had thereby committed 
an infringement of pltf.’s copyright In 
the musical works. — Au8Tiiai.asian 
Pkrformino Right Abhoon., Ltd. v. 
3DB Broadoastino Ck). Proprietary, 
Ltd., [19291 V. L. R. 107 ; [1929] 
Argus L. R. 109. — AUS. 

4881. By sale of records.] — Gramo- 
phone records which Infringe copyright 
are “ infrin g in g copies ” of a work 
within Impoiw (jopyrlght Act. 1911, 
8. 35. — Albert v. Hoffnuno & Co., 
Ltd. (1921), 22 8. R. N. S. W. 75; 
39 N. 8. W. V. N. 5.— AUS. 

so. By broadcasting.] — Defts., who 
carried on, for reward, the huslixesB of 
broadcasters. Included in their pro- 
grammeH, caused to be sung by vocaUsts 
in their studio Sc broadcast, oerteln 
musical works, of the copyright in 
which pill, was the owner : — Held : 
defts. had infringed pltf.'s copyright. — 
Chappell Sc Co., Ltd. v. AsaociATED 
Radio Co. of Australia, Ltd.. [19251 
V. L. R. 350 ; 47 A. L. T. 12; 31 
Argus L. R. 297.— AUS. 

•p. Beproduction of hroadcasA on 
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receiving set.] — Performance by means 
of a radio set in an hotel constitutes a 
public porfonnanoe. — Canadian Per- 
forming Right Society v. Ford 
Ho'rKL, [1935J 2 D. L. K. 391.— CAN. 

sr. ** Biibstantial part *’ — What is. ] — 
A ** substantial part ” docs not depend 
on length : it may consist of a few 
bars if these were recognised. — 
Canadian Performing Right Society 
V. Canadian National Exhibition 
A sflOON.. [1934] 4 D. L. R. 164 ; O. R. 
610.— CAN. 

Bt. Performance ai agricultural 
exhibition of fair.**] — Performance 
before the grandstand at the Canadian 
National Exhibition ; — Held : not a 
performance at an agricultural ex- 
hibition or fair within Copyright Act, 
1927, 8. 17 (1) (vlll).-^ANADIAN PER- 
FORMING Right Society v. Canadian 
Nationaj. Exhibition Assoon., [1934] 
D. L. R. 164 ; O. R. 610— CAN. 

sw. Performance under contract ivith 
Cajutian National Exhibition.] — Per- 
formance of songs by band performing 
imdor (jontract with Canadian National 
Exhibition, held an infringement. — 
Canadian Performing Right Society 
V. Canadian Na^onal Exhibition 
A fleocN., [1938] 2 D. L. R. 621.— CAN. 

26 * 
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506. Add. AnnoicUion : — Retd. Jennings v. Stephens, 
[1936] 1 AU E. R. 409. 

606a. Room to which pnblio admitted 

on payment — Ordinarily used for other pur- 
purposes.] — Bussell v. Smith, No. 99a, ante. 

607. Add. Annotaiiona : — CSonsd. Harms (Incor- 
porated) V. Embassy Club (1926), 43 

T. L. B. 21 ; Jennings v. Stephens, [1936] 1 
All B. B. 409. Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

508a. In public — Performance by Women’s In- 

stitute — Conflned to members.]--On Feb. 23rd, 
1933, a play was performed by a dramatic 
society at a monthly meeting of the Duston 
Women’s Institute without the consent of 
the owner of the copyright, who brought 
this action for infringement of the copyright. 
The Women’s Institute was one of a large 
number founded under the rules of the 
National Federation of Women’s Institutes 
& consisting of voluntary assocns. of country 
women formed to improve conditions of rural 
life & to provide opportunities for mutual 
help & intercourse. There was an annual 
subseripiion of 2«., & monthly meetings of an 
educational or social nature. The village 
of Duston contained 1,085 females, of whom 
109 were members. At the meeting when the 
performance took place stxty-two members 
were present ; but, apart from the five 
erformers, there were no jTuests, it having 
eon made a condition of che performance 
that no guests should be present : — Held : 
the performance was a performance “ in 
public ” vdthin sect. 1 (2) of 1911 Act, & 
therefore it constituted an infringement of 
pltf.’s copyiight. Although the audience 
was limited to members of the institute, all 
the adult women of the village could be 
members, & the mere fact that the audience 
resided in the same village in different houses 
was not suMcient to make it a domestic 
or quasi-domestic audience. — Jennings v. 
Stephens. [1936] Ch. 400 ; [1936] 1 All B. B. 
409} 106 L. J. Ch. 363; 164 L. T. 479 ; 62 
T. L. R. 343 ; 80 Sol. Jo. 204, 0. A. 

609. Add. Annotation : — Consd. Falcon v. Famous 
Players FUm Co., [1926] 2 K. B. 474. 

610. Acid. Annotations : — Consd. Performing Right 
Soc. V. Mitchell & Booker, [1924] I K. B. 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

610a. .] — Falcon v. Famous Players Film 

Co„ Ltd., No. 16a, ante. 

See, also, Noe. 394a, 489a, 489b, ante. 

518a. .] — Pltfs. were the publi^ers 

of a magazine, published In America at fre- 
quent intervals, called “ Adventure.” Defts. 
proposed to publish a monthly magazine 
called ” Hutchinson’s Adventure Story 
Magazine.” In an action by pltfs. to restrain 
euch publication ; — Held : where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
** Adventure,” & on the evidence no real con- 
fusion exi^d between pltfs.* A defts.’ 
periodicals. — Ridoway C3o. v. Hutchinson 
(1923), 40 B. P. C. 335. 

528a. Title of film.]— (1) Pltfs. who were the 

trustees of the will o! the late S. H., the 
author of a play caRed ” The Younger 
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Generation,” brought this action to restrain 
defts., Film Booking GfiOces, Ltd. dfc Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film' 
under the title ” The Younger Generation ” 
in such a way as to represent to the trade 
or public that such cinematograph film was 
a film version of the play by 8. H. The play 
was first performed in Manchester in 1910, 
A in 1912 it was produced in London & 
subsequently was performed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 & the demand for copies was still active. 
There was a continuing demand for th^lay 
in respect of amateur performances. Three 
films having nothing in common with the 
subject-matter of, & from their nature un- 
likely to be confused with, the pltfs.* play 
had been shown in this country under the 
title ” The Younger Generation ” in the 
years 1913, 1916, & 1926, Defts.* film was 
released for exhibition to the public in 
Sept. 1929 : — Held : the evidence fell short 
^ of establishing the fact that the title ” The 
" Younger Generation ” used in connection 
’ with a film meant in the mind of the film- 
going public a film based on the play of that 
name by 8. H. 

(2) Defts., Universal Pictures, Ltd., by 
their defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct. in satisfaction of any claim for damages 
& offered to submit to an injunction or to 
give an undertaking in the terms claimed by 
pltfs. Upon the xmdertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs. — Houghton 
V. Film Booking Officjes, Ltd. (1931), 
48 R. P. O. 329. 

Annotation: — As to (1) Refd. Samuelson v. Producers Dis- 
tributing Oo. (1931), 48 R. P. O. 447. 

623b. .] — Pltf., whose professional name 

was L. W., wrote a sketch which was first 
produced under the title ” Washing a Car.” 
He sent it to G. C., a comedian, who thought 
he could improve it, & only left in eight 
passages of pltf.’s, the dramatis personce & the 
wiee-en-ec^e. The sketch so altered was 

S reduced, & after a time was caUed ** The 
Tew Car.” In 1928 it was acted for six 
months by G. O., & in 1930 was acted by him 
at a Command Performance. Afterwards a 
paragraph appeared in a newspaper : ” The 
King’s Enjo^ent. ... It was George 
Clarke in Laurie Wylie’s capital sketdh ‘ The 
New Car * who first set the run going.” Pltf. 
had received payment for the scenic rights of 
the sketch. Defts. then made a film which 
in fact did not follow the lines of ** The New 
Car,” but in May, 1930, they sent a notice 
to the newspapers : ” The man who made the 
Queen lau^, George Clarke, in * His First 
Car.* Come & see the talking version. 
A P. D. 0. Picture.” The writ was then 
issued by pltf. for damages for passing off ^ 
for an injunction ; defts. p^ £5 into ct. in 
satisfaction of all claims. On a motion in t^ 
action defts. undertook not to repeat the 
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advertisements until trial. Defte. shortly 
Sifter giving the undertaking, made an 
announcement at a trade performance that 
their film ** His First Car had no connection 
with a sketch by Laurie Wylie entitled 
** Washing a Car ** or The New Car.” 
Pltf. had parted with the performing rights 
of his sketch for five years from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch ** The New Oar,” & 
entitled to prevent defts. from passing off 
their , film as a film version of that sketch. 
The injunction was not granted owing to 
what was said by the directors of deft. co. 
at the trial preventing its necessity, but an 
inquiry was ordered as to damages : — Held : 
in substance the sketch renamed “ The New 
Car ” was the production of pltf., who was 
entitled to the copyright in it ; there had been 
an attempt to pass off & the action was 
rightly made a passing off action, &, though 
by what had taken place at the tri^ an in- 
junction had become unnecessary, pltf. was 
entitled to go to trial. The inquiry as to 
damages was not necessary, however, as the 
£6 paid into ct. wiis sufficient, having regard 
to the fact that pltf. had parted with his film 
rights for five years & that there had appeared 
shortly after the advertisements an account 
in the newspapers of the interlocutory pro- 
ceedings, & having regard to the announce- 
ment made at the trade show. Decision 
affirmed, with the exception that the order 
for an inquiry as to damages was hold to be 
unnecessary. — Samuelson v. Producers Dis- 
tributing Co., Ltd., [1932] 1 Ch. 20J ; 101 
L. J. Ch. 168 ; 146 L. T. 37 ; 48 R. P. C. 
680, C. A. 

AnnoiatioTis : — ^Retd. O’Gorman v. Paramount Film Service, 

Ltd., fl937]2AllE.R.113; Illustrated NewHpaj)orfl, Ltd. 

V. Publicity Services (London), Ltd., 1193H1 Uh. 414. 

523c. .] — ^I^ltf. was part author com- 

poser of a play entitled Irish Proud of It, 
& the owner of the copyright in the words & 
music of it. The play was first produced in 
1914 & continued to be produced until 1924. 
It liad never been published in book form. 
In 1936 defts. produced a film which was 
given the name of Irish <&: Proud of It. It 
was admitted that the film load nothing to 
do with pltf.’s play, & it was found as a fact 
that no ordinary member of the public would 
think that the film was an adaptation of the 
play. Pltf. contended that his copyright 
gave him the exclusive right to present a 
film representation of his play, that in doing 
so he would naturally use the title of the play, 
that the production of a film under the same 
title by defts. was an interference with his 
rights, & that unless his rights were protected 
he might suffer damage by reason of defts. 
using that title : — Held : as there was no 
immediate prospect of any film version of 
the pltf.’s play being produced in public, he 
was not entitled to an injunction restraining 
defts. from continuing to produce their film 
under the title Irish Sc Proud of It. — O’Gor- 


man V. Paramount Pii.m Service, Ltd., 
[19371 2 Ail E. R. 113. 

525. Add. Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1. 

681. Add. Anr%otations : — As to (1) Consd. Falcon v. 
Famous Players Film Co. (1926), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 

636. Add. Annotation : — Refd. Osbourne v. Dent, 
[1925] Ch. 369. 

546a. Joint tortfeasor.] — Where printers 

know that what they are printing is a piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
right is infringed. — Lamb v. Evans, [1896] 
W. N. 156. 

547a. Liability for printing — Notwithstanding pre- 
vious Judgment against author.] — Asii v. 
Hutchinson & Co. (Publishers), I/ro., 
No. 659a, post. 

548. Add. Annotations: — As to (1) Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R, 
486. As to (2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 130 L. T. 282; Hughes 
V. Satchell (1925), 134 L. T. 93. Generally, 
Mentd. A.-G. v. Sharp (1 930), 99 L. J. Ch. 441. 

66S. Add. Annotation : — Consd. Performing Right 
Soc. V. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

565. Add. Annotation : — Consd. I’erforming Right 
Soc. V. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

558a. For conversion — Issue of infringing 

copies.] — Copyright Act, 1911, gives the 
owner of the copyi'ight in a literary work the 
sole right of reproducing the work or any 
substantial part thereof, & the sole right of 
authorising such reproduction. Those rights 
are separate &; distinct, & the infringement 
of each is a distinct & separate tort. 

Pltf., the author of a book, sued & obtained 
judgment against D. for infringement of his 
oox> 3 Tight therein. Subsequently i)ltf. sued 
the publishers of the infringing work claiming 
damages for infringement under sect. 6 <te 
for conversion imder sect. 7 of 1911 Act. He 
also sued the printers claiming damages in 
respect of the printing of the infringing 
copies: — Held: (1) the judgment in the 
previous action against D. for infringement 
was, by reason of the rule in Brinsmead v. 
Harrison (1872), L. R. 7 C. P. 647, a bar to 
the present action against the i)ubli8hers, who 
were joint tortfeasors with D. in the publica- 
tion of the infringing work ; (2 ) the pu olishers 
were liable in damages for conversion under 
sect. 7 of 1911 Act, in respect of the issue to 
the public in Aug. 1933, of copies of the 
offending work ; (3) the printers were liable 
in damages for infringeihent in respect of the 


PART XnL 8E0T. 2. 

526 t EguUdble ovmer.] — ^An equitable 
owner of oopyright \a entitled to obtain 
an inlunetioQ against an infringement 
of his right, in an action in which the 
legal owner of the copyright is a piurty. 
— OlATTON 9 , VlNC*NT% PBODUOTB. 
Ltd. (1934X 84 8. R. N. 8. W. 214 ; 51 


N. 8. W. W. N. 86.— AUS. 

681 il. Of performino riaTUa .] — 

An assocn. was the register^ owner of 
the peiformlng rights of two pieces of 
muslo. Sc pltf. in a suit to restrain 
deft, from permitting the nse of his 
ball for iiiMngtngocnTTii^ Another 
pltf. was the atrignor of those rights, 
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but there was no evidence that he was 
the legal owner of the remaining part 
OT the copyright : — Hdd : the assocn.. 
as the legal owner of the performing 
rights, oonld maintain the suit.— 

Auenr^LiAN PxBFoitMiNO Bxoirr 
ASSOON. Sc J. Leist. Inoorpobatied V . 
TUBNEB Sc Son (1937)* ^7 8. R. N. 8. W. 
344 ; 44 N. 8. W. W. N. T6.— AUS. 
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separate tort of printing the work. — ^A sh 
Hutchinson & Co. (Publishers), Ltd., 
[1936] Ch. 489 ; [1936] 2 AU E. R. 1496 ; 
106 L. J. Ch. 303 ; 165 L. T. 46 ; 62 T. L. R. 
429, 0. A. 

Annotations : — Ck>nid. Oliver v. Dlokln» [1036] 2 All E. R. 
1004. Eefd. Sutherland Publishing Co. v. Oaxton PubUsh- 
Ing Co. (No. 2). [1938] Ch. 174. 

560a. Printer & person ordering pirated 

copies.] — Lamb v. Evans, [1895] W. N. 166. 

660b. Action against publisher — After Judg- 

ment against author — Estoppel.] — Ash v. 

Hutchinson & Co. (Publishers), Ltd., 
No. 659a, ante. 

661a. Person exhibiting copyright work — What 
amounts to “ knowledge of infringement.] — 

Where a deft, acquires the work, in the first 
instance, in good faith & without any know- 
ledge that it infringes copyright, he is entitled 
to a reasonable time & opportunity to find out 
whether or not it does infringe copyright. 
No oftence is committed against 1911 Act, 
8. 2 (2), unless the infringement is deliberate, 
in the sense of deliberately continuing to use 
or exhibit the work when the exhibitor 
knows that it infringes copyright. A mere 
complaint by the owner of the copyright, 
■together with copies of the work said to be 
infringed, will not sufBce to impute to a 
deft. “ knowledge within the sub-sect. 

* Pltf. was the owner of copyright in fashion 
illustrations for men’s clovhes. In 1935, 
deft., a tailor, cause to be exhibited in his 


shop, show-cards displaying a man in morn- 
ing-dress. He also put up posters at railway 
stations displaying a man in evening-dress. 
On Oct. 16 pltf. wrote to deft, complaining 
that the posters & show-cards i^inged 
copyright. On Oct. 18 pltf. supplied deft.’s 
Bolr. with copies of the work said to be 
infringed. Heft, at once removed the show- 
cards from his premises, & took steps to find 
out whether or not he was infringmg pltf.’s 
copyright. On Oct. 23 he wrote to pltf. 
saymg that although he did not admit any 
infringement of pltl.’s copyright, he thought 
it best to remove any cause of complaint by 
discontinuing the exhibition. On the same 
day pltf. issued a writ claiming from deft, 
damages for infringement of copyright. The 
judge found on the facts that there had been 
no unreasonable delay on deft.’s part in 
investigating pltf.’s complaint : — Held : no 
“ knowledge ” within the sub-sect, could 
be imputed to deft, until he had had a reason- 
able time & opportunity to find out whether 
he was exhibiting by way of trade any work 
which infringed copyright. On the evidence, 
the time when deft, acquired that knowledge 
was Oct. 23. Therefore, at the time the writ 
was issued, there was no exhibition by way 
of trade or any work which, to deft.’s know- 
ledge, infringed pltf.’s copyright. The writ 
was issued prematurely & the action failed. — 
Van Dusbn v. Kritz, [1936] 2 K, B. 176 ; 
105 L. J. K. B. 498 ; 155 L. T. 258 ; 80 
Sol. Jo. 226. 


Part XIV. — Remedies. 

564a. Action by publisher— Presumption of owner- title to copyright, pltf. relied on Copyright 

ship— Effect of Copyright Act, 1911 (c. 46), Act, 1011 (c. 46), s. 6 (3) (6), & claimed that 

s. 6 (8).] — In 1896, there was published a new she, as publisher, whose name was imprinted 

edition of a handbook entitled “ The Perfect on the flyleaves of her editions of the work, 

Ceremonies of Craft Masonry ” which, for must be presumed to be the owner of the 

the purposes of Copyright Act, 1842 (c. 46), copyright in the work : — Held : the pre- 

was a new work, but the name of its author sumption referred to in sect. 6 (3) (6) of the 

was unknown. That edition & all the sub- Copyright Act, 1011 (c. 46), s. 6 (3) (6), that 

sequent editions, which were mere reprints the person whose name is indicatea on an 

of the 1896 edition & contained no new or anonymous work as the publisher thereof 

original work, bore on^ their flyleaves the is the owner of the copyright therein, is based 

imprint : “ Privately printed for A. Lewis,” on the hypothesis that the publisher Whose 

From about the year 1906 to the date of his name is so indicated is not the real owner of 

death on Aug. 2, 1909, one John Hogg carried the copyright therein & is raised merely for 

on the business of ^Wishing masonic rituals the purpose of giving such a publisher a 

at 18 Paternoster jRow, London, under the locus standi in proceedings for infringement 

name of A. Lewis. Thereafter Godfrey taken by him under that sect, on behalf of 

Hogg down to the date of his death in 1022 the real owner of the copyright, & accord- 

& thenceforth his widow, pltf, Charlotte ingly, & in view of the fact that the reprint. 

Hogg, carried on the same business under the of the 1896 edition issued by pltf. could not 

name of A. Lewis. In an action by Charlotte be the subject of copyright, the presumption 

Hogg, who claimed to be^ the owner of the did not enure to the benefit of pltf. further 

copyright in the work entitled “ The Perfect than as aforesaid in the absence of proof of 

Ceremonies of Craft Masonry,” for infringe- her derivative title to an antecedent copy- 

ment thereof the defts. put in issue the right. — Hogg v. Toye & Co., Ltd., [1936] 

existence of any copyright m the work & the Ch. 497 ; 104 L. J. Ch. 232 ; 162 L. T. 405 ; 

title of pltf. to copyright, if any, therein ; 61 T. L. R. 301 ; 79 Sol. Jo, 270, C, A. 

in the absence of proof of her derivative 

PART XIV. SECT* 1« y^TERs* Survey Bureau, Ltd., Ib entitled to demand delivery of aU the 

If* Limitation of action,] — The pro- * 2 D. L. R. 213. — oopies of the offending work in the 

soriptive period for bringinff actions CAN, poaseesion of the person who bae 

for infringement laid down by Copy- Infringed the copyright. & parent of 

right Act, 1927, s. 24, applies to claims PART XIV. SECT. 2, SUB-SECT. 1, Pfio® received by snoh person 

for recovery of possession of Infringing for all copies of the work which have 

copies or in respect of conversion.-^ li-- — “■.) — A person, whose been sold. — Brabt e. Donaldson, 

Masbce & Renwiok Ltd. e. Under- copyright in a book has been Infringed, [1926] App. D. 337. —S. AF. 
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572. Add. Annotation : — Generally ^ Refd. Ash v. 
Dickie, [1936] 2 AU E. R. 71. 

678. Add, Annotation : — Consd. Sutherland Pub- 
lishing Co. V. Caxton Publishing Co., [1930] 
1 All E. R. 177. 

575a. For Infringement & conversion — Cumulative 
remedies in respect ol different torts.] — In an 

action for an alleged infringement of pltfs.’ 
copyright in a certain publication, pltfs. 
claimed {inter alia) an inquiry as to (i) dam- 
ages suffered by reason of the infringement, 
& (n) damages for conversion. Defts. ad- 
mitted the infringement, but contended 
that the remedies given by 1911 Act, ss. 6, 7 
were alternative & not cumulative & that 
pltfs. must elect their remedy : — Held : 
(1) the remedies were cumulative & not 
alternative & pltfs. could recover damages 
imder both sects. Each claim was in respect 
of a different wrong, the former for a wrong 
done to an incorporeal right, the copyright ; 
& the latter for conversion of particular 
chattels, the infringing copies, which by 
sect. 7 are deen ed to be the property of 
pltf. ; (2) in assessing damages under the 

two heads, the tribunal making the assess- 
ment must avoid any overlap ; but, in 
general, the damages for conversion will be 
the value of the chattels converted. — 
Sutherland Publishing Co., Ltd. v, 
Caxton Publishing Co., Ltd., [1936] Ch. 
323 ; [1936] 1 All E. R. 177 ; 105 L. j. Ch. 
150 ; 154 L. T. 367 ; 52 T. L. R. 230 ; 80 
Sol. Jo. 145, C. A.; Affd, [1938] 4 All E. R. 
389 H. L. 

Annoiationft : — As to (1) Apld. Graves v. Pocket I'ubUu*t,ion3, 
Ltd. (1938), 54 T. L. K. 952. Consd. Tallent v, Cold v< l! 
& Tailor & Cutter, Ltd., [1938] Ch. G53. Refd. Suthcrlaad 
Publishing Co. v. Caxton Publishing Co. (No. 2), fJ938j 
Ch. 174. Oenerally, Refd. Lane Uohn), The Bodlcy 
Head, Ltd. v. Associated NowspaiM^rs, Ltd., [1930] 1 All 
E. R. 379 ; Ash v. Dickie, [1930] 2 All B. R. 71 ; Ash 
V . Hutchinson & Co. (Publishers), Ltd., [1936] Ch. 489. 

575b. .]—A8H V. Hutchinson & Co. 

(Publishers), Ltd., No. 659a, ante. 

575c. .] — Pltf., an author, wi'oto & 

published a literary work entitled “ Other 
People’s Money.” The first defts. publi.shed, 
& the second defts. printed, from pltf.’s 
book & without his leave an article in a 
magazine setting out a number of professions 
& occupations <fc stating the average incomes 
of those professions &; occupations ; — Held : 
that the article was an infringement of the 
pltf.’s copyright in the compilation of facts 
& figures in his literary work &, pltf.’s work 
being protected by 1911 Act, pltf, was en- 
titled to damages against both defts. for 
infringement & conversion, & against the 
publishers for infringement. — Graves v. 
Pocket Publications, I/td. (1938), 159 L. T. 
471 ; 54 T. L. R. 962 ; 82 Sol. Jo. 415. 

575(1. Limitation of action.] — C. having pub- 

lished a book which incorporated part of a 
book already published by S., 8. brought an 
action against C. for damages both for 
infringement of copyright & for conversion. 
C. admitted both infringement convereion 
&> offered to pay damages for either infringe- 


ment or conversion but not for both. The’ 
Ct. of Appeal decided on a point of law that 
the damages were cumulative &; not alterna- 
tive, & the action then came before Cross- 
man, J., for assessment of damages & for a 
decision whether or not damages for con- 
version came under the limitation of the 
time for commencement of an action in 
respect of infringement of copyright to three 
years next after the infringement, imposed 
by sect. 10 of 1911 Act. Crossman, J., 
held (a) that as the expression ” an action 
in respect of infringement of copyright ” 
was wide enough to cover the claim for 
damages for conversion, the limitation by 
sect. 10 applied to conversion, (b) that the 
time ran from the infiingement & tliat the 
infringement was the printing of the infring- 
ing copies, & tlio claim for damages was 
limited to copies printed within three years 
before the issue of the writ, & (c) that the 
conversion at the date of which the value of 
the infringing copies must be assessed was 
the order by C. to tlio binders to bind the 
unbound sheets containing the infringing 
copies into the bound copies of C.’s book. 
On appeal: — Held: (1) the limitation of 
tiu'ee years did not apply to an action for 
damages for conversion under sect. 7 of 1911 
Act, but that the limit/ition of time applicable 
was six years under Ijiniitation Act, 1623 
(c. 16) ; (2) the act of conversion as at the 
date of wiiich the value of the infringing 
copies ought to b(3 ascertained was the 
delivery by C. of the bound copies to pur- 
chasers.-— Hutjtebland I^UBl.THHlNG Co., LtD. 
V. Caxton Publishing Co., Ltd. (No. 2), 
[1938]Ch. 174;[1937]4 yVll E. U. 405 ; 107 L.J. 
Ch.99; 158L.T. 17; 54T.L. K. 112; 81 Sol. 
Jo. 942, C. A. reved. [1938] 4 All E. R. 389 H. L. 

677a. Value of chattels converted.] — Suther- 

land Publishing Co., Ltd. v. Caxton 
Publishing Co., Ltd., No. 575a, ante. 

577b. Newspaper articles infringing copyright 

In book.] — When the copyright of a book has 
been infringed by some of a series of articles 
appearing in a daily newspaper & the author 
claims damages for conversion against the 
newspaper proprietors under sect. 7 of 1911 
Act, the basis on which damages should be 
assessed is by taking the sale price as the 
value of each copy of the newspaper contain- 
ing an infringing article & then estimating 
the proportion of the total value of the 
infringing copies as so ascertained which 
should be attributed to the infringing articles 
appearing therein. The matter must be one 
of estimate. — Ash v. Dickie, [1936] Ch. 655 ; 
[1936] 2 All E. R. 71 ; 105 L. J. Ch. 337; 
164 L. T. 641 ; 52 T. L. R. 634 ; 80 Sol. Jo. 
364, C. A. 

Annotation : — Dlstd. Sutherland Publishing Co. v. Caxton 
Publishing Co. (No. 2), [1937] Ch. 294. 

577c. Sale ol book.] — Sutherland Puihahh- 

ing Co., Ltd. v. Caxton ■ Publishing Co., 
Ltd. (No. 2), No. 676d, ante. 


PART XIV. SECT. 2, SUB-SECT. 4 
— B. 

tg. Ddau — No substantial injury — 
Iniunclion refused.] — Held: since the 
acta complained of by pltfs. as con- 
stituting an infringement of their copy- 
right had continued lor a number of 


years, & there was evidenoe that pltfs. 
were aware of such. Interlocutory In- 
junctions should not be {minted as no 
substantial injury would he done pltfs. 
by causing them to await the final 
disposition of the several actions. — 
UNDKRWR1TBB8 SUBVET BUREAU, LTD. 

V . Wujjs, Faber & Co. of Canada, 
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Ltd., Underwriters Survey Bureau, 
Ltd. V . MAsaiB & Renwiok, Ltd., 
Underwriters Survey Bureau, Ltd. 
V . J. £. Clement Incorporated, 
Underwriters Survey Bureau, Ltd. 
V . Shaw & Beoo, Ltd., [1936] Ex. O. It. 
47 ; 2D. L. R. 341.-^AN. 



Oases 601— 700a. 


Enolish A 17 D Eiupibe Digest Supplement. 


'601. Add. AnnoicUion : — Oonsd. Macmillan v. 
Cooper (1923), 23 L. J. P. 0, 113. 

608a. Offer of undertaking before hearing — ^Rlght of 
plaintiff to reject offer.] — Oliver v. Dickin, 
No. 652a, post. 

615. Add. Annotation : — Refd. Johnstone v. Ber- 
nard Jones Publications, Ltd., [1938] 2 
AU E. R. 87. 

681. Add. Annotation : — Refd. Ireland v. Wilson, 
[1036] 3 AU E. R. 368. 

0S5a. .] — Macmillan & CJo. v. Cooper, No. 

92a, ante. 

688 . Add. Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

642. Add. Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

644. Add. Citations :—Ajgrd., [1924] A. O. 1 ; 93 
L. J. K. B. 33 ; 130 L. T. 450 ; 40 T. L. R. 
62; 68 Sol. Jo. 99, H. L. 

Add. Annotations : — Consd. Harmer v. Arm- 
strong, [1934] Ch. 66. Refd. Imperial 
Tobacco Co. of India v. Bonnan, [1924] 
A. C. 755 ; Drabble v. Hycolite Manufactur- 
ing Co. (1928), 44 T. L. R. 264. 

647. Add. Annotation : — Refd. Bendir v. Anson, 
[1936] 3 AU E. R. 326. 

662a., Infringement — Particularity necessary.] — 

(1) In an action arising ovt of an aUeged 
infringement of copyi'ight vhe pltf., after 
setting out the literary works in wliich he 
claimed the copyright, pleaded that “ the 
deft, has fc.uthorised the reproduction of the 
said works.’* At the hearing the pltf. 
proceeded to prove that the deft, had repro- 
duced such substantial parts of the said works 
as to amount to an illegal act. The deft, 
objected that if that was the pltf.’s case it 
ought to have been plainly so stated in the 
pleadings & the deft, was thereby em- 
barrassed ; — Held : the pleading was sufficient 
in law but was undesirable in such a case. 

(2) The deft, in her defence, whUe denying 
liabUity, offered an undertaking not to repeat 
the reproduction of copyright matter, refer- 
ring particularly to one passage, to deliver 
up all copies & to pay costs & to submit to 
an oi*der in these terms ; — Held : the pltf. 
could disregard such offer & proceed with the 
action in a case where liabUity was denied & 
extensive infringement hod been proved, — 
Oliver v. Dickin, [1936] 2 AU E. R. 1004. 

656a. Of whole poem — Proceedings In respect 

of part.] — Pltf. sued a printing & pubhshing 
CO. for infriugement of copyright by printing 
six stanzas of a poem of which he was the 
author. Defts. in their defence alleged that 
there were other unpublished stanzas of the 
poem, which contained something which 
would disentitle the work to protection as a 
copyright work. Upon discovery, pltf. dis- 
closed that he had in nis possession a complete 
copy of the poem, but claimed to cover up 
certain parts, on the ground that they would 


incriminate him. The ct. ordered that defts. 
should be at liberty to inspect the document 
referred to, including the part which pltf. 

I wished to seal up, &, if pltf. failed to produce 
I the document for inspection, or to give 
notice of a^eal, the action should st^d 
i dismissed. Pltf. appealed : — Held : pltf., 

[ having only alleged an infringement of the 
j six stanzas, ought not to be put in a position 
of incriminating himself or of having his 
action dismissed, & defts. were not entitled 
to caU upon pltf. to incriminate himself in 
order to establish their case. — S itwell v. 
Sun Engraving Co., Ltd., [1937] 4 AU E. R. 
360 ; 107 L. J. Ch. 68 ; 168 L. T. 66 ; 64 
T. L. R. 132 ; 81 Sol. Jo. 942, C. A. 

657a. .] — ^Astra-National Produc- 

tions, Ltd. V. Nbo-Abt Productions, Ltd., 
[1928] W. N. 218. 

670a. After payment Into court with 

denial of Uability.>-— Houghton v. Film 
Booking Offices, Ltd., No. 623a, ante. 

698. Add Annotations : — As to (1 ) Consd. Preston v. 
Raphael Tuck, [1926] Ch. 667 ; Musical 
Performers* Protection Assocn., Ltd. v. British 
. International Pictures, Ltd. ( 1930 ) , 46 T. L. R. 

486. 

694a. Sale must be of work represented to be 

unaltered.] — Pltf., the author of two original 
drawings, sold the copyright to defts. Defts. 
afterwards published As sold two drawings, 
which were made by alterations of pltf.'s 
original drawings, but which bad titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she aUeged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect, there must be a seUing or publishing 
in conditions under which, to the knowledge 
of the seUer or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
Preston v. Raphael Tuck &> Sons, [1920] 
Ch. 667 ; 96 L. J. Ch. 382 ; 135 L. T. 93 ; 
42 T. L. R. 440. 

700a. Under Dramatic & Musical Performers’, 
Protection Act, 1926 (c. 46) — Effect of Act — 
No right of property given.] — Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it. — M usical Performers’ Protection 
Assocn., Ltd. v. British International 
Pictures, Ltd. (1930), 46 T. L. R. 486. 


PART XIV. SECT. 8. 

•p. Under OopwigM Ad, R. 8. C., 
1906 (c. 70).] — Pltf. seekinff to recover 
penalties under sect. 39 of the above 


Aot cannot succeed if the ot. is satisfied 
that, in oommitttQg the act or the acts 
charged as an infringement of oopy- 
right, deft, did not act ** with in- 
tent to evade the law," — National 


RSWKBIOS V . Pabadis, [1925] 3 
. L. R. 875 : U»25] S. C. R. 666 ; 
7o., [1924] 1 D. L. R. 1082; 80 
, L. N. S. 429.— CAN. 
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VOL xm. OaiM 1— 168s. 


CORONERS. 

Part I. — Status of Coroner and Coroner's Court. 

1. Add, Annotation : — Generally, Reid. R. v, | 2. Add, Citation : — 6 Bow. & L. 249. 
Divine, Ex p, Walton, [1930] 2 K. B. 29. 


14. 


Part III. — Appointment and Removal of Coroners. 


After this case add : — 

,}—8ee, now, Coroners (Amendment) Act, 

1926 (c. 69), fl. 1. 


23. After this case add : — 

Abolition.]— /See Coroners (Amendment) Act, 
1926 (c. 69), 8. 4. 


Part IV. — Remuneration and Compensation payable to 

Coroners. 

87. In place of cross-references before this case, | 48. After this case add : — 

“ See, now. Coroners (Amendment) Act, 1926 .] — See note after No. 23, ante, 

(c. 69), 8. 6.*’ I 


Part VI. — Deputy Coroners. 

108. To cross-reference before this case add ** See Coroners (Amendment) Act, 1926 (c. 69), ss. 9-1 1.** 


Part VII. — Inquests 


187. Before this case add “ See, now, Coroners 
(Amendment) Act, 1926 (c. 69), s. 13.** 

147. Add, Annotation : — As to (2) Reid. R. v. 
Haslewood, Ex p, Margerison, [1920] 2 K. B. 
468. 

162a. Summoning “ regular jurymen ’’ — Im- 
proper.] — (1) Semble : for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury & 
privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, “ misconduct ** at common 
law, & ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. 6 (1). 

(2) Semble : the fact that at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn & 
given evidence at the inquest, was allowed 
to point out to the jury where had been the 
marks in the rocdway of the two vehicles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 


PART V. SECT. 1, SUB-SECT. 8.— A. 

58 Iv. WrU of fieri faeku.] 

— If the sheitS of a JanBOiotioii t« a 
deft., a writ of /L fa, against his gooda 


ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

The ct. expressed the following opinions : — 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is contrary to the 
principle of the jury system. The practice 
of calling a small panel of regul^ jury- 
men,” whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (6) But if he does so accompany 
the jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 


mar be directed to 9c ezeonted by the f la e deputy sborUI appointed by the 
coroner. The right to adopt this Crown. — W uxiamsv. RioBajiDS, [1933] 
praotioe is not afleoted by Sherifli 1 W. W. R. 1021 ; 82 B. O. R. 68.— 
Act. SB. 8, 9. or by fact that there I GAN. 
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the depositions of a witness at the coroner’s 
ct. should be read over to him. The High 
Ct. lias no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particul^ly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done. — R. v. Divine, 
Bx p. Walton, [1930] 2 K. B. 29 ; 99 L. J. 
K. B. 433 ; 143 L. T. 235 ; 94 J. P. 129 ; 46 
T. L. R. 321 ; 28 L. G. R. 283, D. C. 

158. To cross-reference before this case add “ See 
Coroners (Amendment) Act, 1926 (c. 69), 
s. 14.” 

158a. .] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quasi! the proceedings before the coroner & 
order an inquest to be held. — R. v. Haslb- 
wooD, Ex p. Margbrison, [1926] 2 K. B. 
468 ; 96 L. J. K. B. 976 ; 136 L. T. 276 ; 90 
J. P. 168 ; 42 T. L. R. 746 ; 70 Sol. Jo. 906 ; 
24 L. G. R. 505, D. C. 


Sub-sect. 4a. — View op Place. 

165a. Whether coroner should accompany Jury.] — 
R. V. Divine, Ex p, Walton, No. 162a, ante. 

165b. Duty of coroner — Not to discuss case with 
Jury at view,] — R. v. Divine, Ex p. Walton, 
No, 162a, ante. 

165c. Presence of persons other than Jury — Dis- 
cretion of coroner.] — R. v. Divine, Ex p. 
Walton, No. 162a, ante. 

171a. .] — R. V. Divine, Ex p. Walton, No. 

152a, ante. 

180. For cross-reference before this case add ” See, 
nowj Coroners (Amendment) Act, 1926 (c. 59), 
S8. 21-24.” 

186. Before this cose add ” See^ now, Coroners 
(Amendment) Act, 1926 (c. 69), s. 20.” 

198. For cross-reference before this case, ” See, 
now. Coroners (Amendment Act, 1926 (c. 69), 
8. 16.” 


287. Add. Annotaiione : — As lo (6) Refd. R. v. 
Divine, Ex p. Walton, [1980] 2 K. B. 29. 
As to (0) Refd. R. V. Divine, Ex p. Walton, 
[1930] 2 K. B. 29. As to (7) Refd. R. v. 
Divine, Ex p. Walton, [1930] 2 K. B. 29. 
Generally, Retd. R. v. Haslewood, Ex p. 
Margerison, [1926] 2 K. B. 468. 

808a. Coroner present during Jury’s deliberations.] 
— ^At the conclusion of the evidence in an 
inquest the jury retired, & alter some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour : — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was ^ilty of miscon- 
duct, & the inquisition mu^ be quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — R. v. Wood, Ex p. 
Anderson, [1928] 1 K. B. 802 ; 97 L. J. K. B. 
113 ; 138 L. T. 224 ; 91 J. P. 186 ; 44 T. L. R. 
23; 26 L. G. R. 601; 28 Cox, C. C. 446, 
D. C. 

AnnotaHona : — Consd. R. t>. Divine, Ex p. Walton, [1930] 2 
K. B. 29. Reid. Hobbs v. Tlnllng, Hobbs v. Nottingham 
Journal, [1929] 2 E. B. 1. 

808b. Private Investigation by coroner & member 
* of Jury.] — R. v. Divine, Ex p. Walton, 
No. 152a, ante. 

810. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

818. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1030] 2 K. B. 29. 

xi. Other Cases. 

820a. Permitting constable to give Information to 
Jury at view.] — R. v. Divine, Ex p. Walton, 
No. 162a, ante. 

845. After this case add : — 

To adjourn Inquest until termination of 
criminal proceedings.] — See Coroners (Amend- 
ment) Act, 1926 (c. 59), s. 20. 

887. Add. Citation : — 1 E. & B. 8. 

408a. As to Insanity.] — Be Pitts, Cox v. 

Kilsby (1931), as reported in 47 T. L. R. 203. 

408. Add. Annotations : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284; Re 
Pitts, Cox r. Kjlsby (1931), 47 T. L. R. 293. 

409a. .] — It is undesirable that the 

depositions taken at an inquest before a 
coroner should be used by consent as evi- 
dence at the trial of an action under Fatal 
Accidents Act, 1846 (c. 93), arising out of 


PART Vll. SECT. 4, SUB-SECT. 4. 

153 1. EaaerUial to jurisdiction of 
coroner.] — Rosp., a justice of the peace, 
began on Oct. 17, 1929, an inquiry 
Into the death of a young woman who 
had died from taldng stryohnine on 
Aug. 20, 1929. Her body had been 
subjootea to a post-mortem osramlna- 
tion by the Qovt. medical officer, & 
buried soon afterwards, without having 
been viewed by resp. At the Inquiry, 
reap, was asked by counsel, on l^hs^ 
of a subpoenaed witness, whether hb 
had received a request in writing, but 
refused to give any suoh information. 
Upon applioatlon bv the witness in 
question for a prohibition dlreoted to 
resp., & restraining him from proceed- 
ing further with me inquiry : — Hdd : 
it was immaterial whether he had 
received a written request to hold suoh 
Inquest, since his lurisdioUon arose 
independently of it ; notwithstanding 
the abolition of the coroner's Jury by 
Inquests of Death Act, 1860, s. 6, 


he had no jurisdiotion to hold the 
inquiry except super visum corporis ; 
&. appct. was entiUed to prohibition. 
— R. V. Staines, Ex p. O'Connor 
(1930), S. R. (Q.) 142 ; 24 Q. J. P. 19.— 
AUS. 

153 ii. ^.1 — B. was charged with 

the murder of S. Pending the hearing 
of the charge against B., a ooronicd 
Inquiry as to the alleged death of S. 
was begun. The body of S. had not 
been viewed by the coroner, but an arm 
found under extraordinary circum- 
Btanoes had been produced to him. 8l by 
moans of certain tattoo marks this had 
boon identified as being the arm of S. 
Objection was taken by counsel for the 
accused to the Jurisdiction of the 
coroner to hold an inquiry save super 
visum corporis, but the objection was 
overruled. A rule nisi for a pro- 
hibition was therefore obtained to 
restrain the coroner from proceeding : — 
Held : inasmuch as an arm was not 
sufficient to constitute a body Sc the 
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coroner had no jurisdiction in the 
absence of a view of the body, the rule 
should be made absolute . — Jis Oram, 
Ex p. Brady (1935), 62 N. S. W. W. N. 
109.— AUS. 

PART Vll. SECT. 4, SUB-SECT. 6. 

sa. Refusal of witness to testify — 
Power of coroner to imjyrisoft for con- 
tempt. 1 — A coroner has power to 
imprison for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even though 
they were not duly summoned or In any 
way ordered to appear, but were 
brought nolens volens before him by 
the police when In their custody after 
being arrested without warrant. — R. 
V. Little, R. v. Miller (Man.), [1926] 
2 W. W. R. 762 ; 46 Oan. Grim. Cas. 
136.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
A. (b) V. 

n. Read now ** a08a i.** 



Vd. XnL — CotoneES. Cases 409a— 417a. 


the same matter. — C almenson v. Mer- 
chants’ Warehousing Co. (1921), 90 L. J. 
P. C. 134 ; 125 L. T. 129 ; 66 Sol. Jo. 341, 
H. L. 

Annotation : — FoQd. Barnett v. Cohen. [1921] 2 E. B. 461. 

417a. No duty to hold inquest — Death from 

natural causes.] — Three applts. who were 
husband, wife & daughter, were convicted 
of obstructing a coroner in the execution of 
his duty. Evidence was given that a male 
child had been bom to the daughter on 
Nov. 3, 1932 ; that on several occasions 
during the months of Jan. & Feb. 1933, the 
family had been seen with this child, & that 
on all those occasions the child appeared to 
be suffering from a bad cough ; & that on 
Feb. 16 the dead body of the child was found 
concealed in a hedge. Subsequently the 
husband & wife made statements in which 


they admitted having put the body in the 
hedge, Sc the daughter st^^d that she had 
seen her parents take the body away & 
return witnout it. A medical witness, who 
had made a post-mortem examination, said 
that death was due to natural causes : — 
Held : the foundation of a charge of this 
kind was that the case should be one in 
which there was a duty on the part of a 
coroner to hold an inquest ; the evidence 
in the present case had not established that 
there was any such duty ; &, further, even 
if that had been established, there was no 
evidence that applts., or any of them, 
intended to obstruct the coroner. The con- 
victions must, accordingly, be quashed. — 
R. D. PURCY (1933), 140 T. 432 ; 97 J. P. 
163; 24 '"Cr. App. Rep. 70; 29 Cox, C. C. 
657, C. C. A. 
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Oases 41-m 


English and Empibb Digbst Sufflbmbnt. 


CORPORATIONS. 


Part I. — Nature 

41. Add. Annotations : — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 617 ; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. 0. 899. 

64a. .] — The canons residentiary of a cathe- 

dral who are entitled under 4 & 6 Viet, 
(c. S9), 8. 25, to a fixed share in the corporate 
revenues, have no freehold qualification in 
respect of shares in the freehold lands of the 
corpn. — Harris v. Phillips, [1891] 1 Q. B. 
207 ; 66 J. P. 281. 

73. Add. Annotations : — Refd. Vandepitte r. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. 0. 70 ; Liverpool Com Trade 
Association, Ltd. r. Hurst, [1936] 2 All E. R. 
309. 

79.^ Add. Annotations : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Ooipn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 

188a, ,] — A legacy was given to the 

Provost & Fellows of Queen’s College. The 
proper name of the corpn. was “ The Provost 
& Scholars ” : — Held : th Provost & 
Scholars were entitled. — Queen’s College, 
Oxford v. Sutton (1842), 12 Sim. 521 ; 
11 L. J. Ch. 198 ; 6 Jur. 906 ; 69 E. R. 1233, 

176. Add. Annotations : — Dlstd* Houghton v, Not- 
hard, Lowe So Wills, [1927] 1 K. B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [1624] 1 K, B. 776 ; Liggett 


and Attributes. 

(Liverpool) v. Barclays Bank (1927), 187 L. T. 
443. 

179. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia So China, 
[1929] 1 K. B. 40. Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607 ; 
Bottomley v. Bannister (1931), 101 L. J, 
K. B. 46. 

181. Add. Annotations: — Apld. Kreditbank Cassel 
G. M. B. H. V. Schenkers, [1927] 1 K. B. 826. 
FoUd. South London Greyhound Race- 
courses, Ltd. V. Wake (1930), 74 Sol. Jo. 820. 
Consd. Algemeene Bankvereeniging v. Lang- 
ton (1936), 40 Com. Cas. 247. Refd. Slingsby 
V. District Bank, Ltd. (1931), 47 T. L. R. 687. 
After this case add ; — 

, .] — See, also, Companies, 

^ No. 1794a, ante. 

182. After this case add : — 

Presumption of due execution of deed.] — See 
Law of Property Act, 1925 (c. 20), s. 74. 

182a. What amounts to deed — Share certifi- 

oate.] — I am not prepared to hold .that this 
share certificate is a deed within that sect. 
(Clauson, J.). — South London Greyhound 
Racecourses, Ltd. v. Wake (1931), 1 Ch. 
496 ; 100 L. J. Ch. 169 ; 144 L. T. 607 ; 74 
Sol. Jo. 820* 

190. Add. Annotation : — Refd. Stoke Newington 
B. 0. V. Richards (1929), 45 T. L. R. 660. 


Part II. — Creation of Corporations. 


243. Add. Annotation : — Refd. Blundy, Clark So 
Co. V. London So North Eastern Ry. Co., 
[1981] 2 K. B. 334. 

264. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son So Co. (Fruit Brokers), Ltd. 
(1935), 61 T. L. R. 663. 


265. Add. Annotation: — Refd. Mackenzie-Kennedy 
r. Air Council, [1927] 2 K. B. 617. 

804. Add. Annotation : — Refd. Re British Celanese, 
Ltd., Patents (Nos. 326777 & 326778) (1932), 
49 R. P. C. 283. 


PART I. SECT. 1. 

7 V. .] — The effect of Inoorpor* 

atlnff a number of persons into a body 
corporate is to make that body bor- 
pomte a separate legal entity or 
persoTia. 

The iurldloal oonception of a body 
corporate under the Indian law is not 
different from that under the English 
law. — HAKniAR Prasad v . Bansi 
Missir (1932). I. L. li. 11 Pat. 174.— 
IND. 

PART 1. SECT. 2, SUB-SEOT. 2. 

•a. Miner*8 union.] — Centrb Star 
Mining Oo., Ltd. v. Rosbland Miners’ 
Union (1902). 0 B, 0, R. 190.— CAN. 

PART I. SECT. 2. SUB-SECT. 8. 

id. Sheiitf — Of Bombay.] — Held: not 
a corpn. sole. — Bombay (Shbrifp) v , 
Hukmoji Motaji & Oo. (1926), 1. L. R. 
51 Bom. 749.— IND. 


PART I. SECT. 4, SUB-SECT. 6.— C. 

" if. Conviction.] — A corpn. can be 
convicted of an offence only under 
the exact name which It legally 
possesHea. — R. v. Pklissikbs, Ltd., 
fl92(n I D. L. R. 674 ; [1926] 1 

W. W. R. 189 ; 46 Can. Crim. Cae. 
161 ; 35 Man. L. R. 404.— CAN. 

PART I, SECT. 5/SUB-SECT. 2. 

sg. Duplicate seal used — Validity .] — 
A deed, purporting to be a oonvoyance 
of land by the Montreal Trust Co. (its 
head oflaoe & its seal being both In 
Montreal) as grantor tp applt. as 
grantee, was refused registration on the 
ground that it was executed in Van- 
couver 8o a duplioate or facsimilo seal 
affixed thereto. Upon a petition 
under sect, 280 of o. 127 of R, S. B, C„ 
1924, the trial jud^ upheld the 
registrar on the ground that a oo, can 


have only one seal, i.e., its common 
seal, unless enabled thereto by statu- 
tory authority. On appeal, the Judg- 
ment was affirmed on equal division 
of the appellate ct. : — Held : the 
appeal should be allowed 8o there should 
be Judment directing the registrar to 
proceed with the registration of the 
deed under applt. *8 application. — 
Baird v . District Registrar of 
Titles, [1938] S. C. R. 25 ; ID. L. R. 
61 ; 7 P. L. J. (Can.) 29n rcoag. 
8. O. sub nom. Be Baird, [1937] 3 
W. W. R. 13.— CAN. 


PART U. SECT. 8, SUB-SECT. 1. 
■k. Commissiona created by munici* 
vaimes— Under New Brunswick Electric 
Bower Act. 1920.] — St. John Power 
Commission v . New System Laundry, 
Ltd. (N. B.), [1928] 8 D. L. R. 681.— 
CAN. 
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voL ZnL— OotpoiaiioiiB. Oases 886—681. 


Part Hi. — The 

826. Add, AnnotcUion : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

326a. S.P. — ^Bbownscohbb v, Johnson (1898), 78 
L. T. 266 ; 62 J. P. 326 ; 19 Cox. 0. 0. 26 ; 14 
T. L. R. 328 D. 0. 

827. Add, Annotation : — Retd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

840. Add, Annotations : — FoUd. Dodd w. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 

93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union il923), 129 
L. T. 401. Apld. R. V, Bedwellty Urban 
District Council Ex p. Price, [1934] 1 K. B. 
333. 

840a. .1— Trade Union Act, 1871 (c. 31), 

8. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, under proper conditions.” That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not be objectionable to the union on 
personal grounds, A; should undertake not to 
disclose the information obtained by him 


Members. 

except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide^ A for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of estAbUshing that the right of inspec- 
tion should not be exercised lies on the trade 
union. — Dodd v, Amalgamatbd Marine 
Workers’ Union, [1924] 1 Ch. 116; 93 
L. J. Ch. 100; 129 L. T. 819 ; 40 T. L. R. 
44 ; 68 Sol. Jo. 117, C. A. 

Trade unions generally, see Trade A Trade 
Unions. 

341. Add. Annotation : — Consd. R. v. Barnes 
Borough Council, Ex p. Conlan, [1938] 3 
All E. 11. 226. 

845a. .] — Dodd v. Amalgamated Marine 

Workers’ Union, No. 340a, ante. 

346. Add. Annotation: — to (1) Consd. 11. v. 
Barnes Borough Council, Ex p. Conlan, 
[1938] 3 All E. R. 226. 


Part IV. — Officers. 


416. Add, Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58, 

421. Add. Annotation : — Refd. Everett v, Griltitha, 
[1924] 1 K, B. 941. 

471, Add. Anywtaiion : — Consd. Perrott A Perrott, 
Ltd. V. Stephenson, [1934] Ch. 171. 


474. Add. Annotation : — Refd. Cayzer, Irvine v. 

Board of Trade, [1927] 1 K. B. 269. 

612. Add, Annotations: — Refd. Short v, Poole 
Corpn. (1926), 42 T. L. K. 107 ; Brown 
Dagenham U, D. 0., [1929] 1 K. B. 737 ; 
McManus v. Bowes, [193Hj I K. B. 9S. 

686- Add, Citation : — 1 Com. 80. 


Part V. — Election to Corporate Office. 


578a. Enforceable by mandamus — Notwith- 

standing quo warranto pending against officer.] 

— Mandamus granted to compel a mayor A 
the capital burgesses of a corpn. to till up 
two vacancies occasioned by the deaths of 
two capital burgesses, though there was a 
qvLO warranto information depending against 
the mayor, questioning liis title. — R. v. 
Grampound Corpn. (1795), 6 Term Bep. 
301 ; 101 E. R. 564. 

688. For How tested — Not by mandamus directed 


against person elected.] ” read ** How tested 
— Not by quo warranto directed against person 
elected.] ” 

696a. Office not vacant — Election not referable to 
another office.] — An election of A. to a cor- 
porate office in place of a supposed vacancy 
created by B., cannot be referred to an 
existing vacancy created by Q. — R. v. 
Smith (1814), 2 M. A 8. 406; 105 E, R. 
432. 


Part VI. — Regulations and Bye-laws. 

631. Add, Annotations: — Consd. A.-G. v, Denby, | 137L.T. 694. Refd. Owner v. King (1922), 128 

[1926] (3h. 696 ; Roberts v, Hopwood, [1926] L. T. 307 ; Mills v, L. 0. C. (1924), 41 T, L. R. 

A. C. 678. Apld. Everton v. Walker (1927), I 122 ; R. v, Roberts, Ex p, Scurr, [1924] 2 


PART IV, SECT. 2, SUB-SECT. 2. 
■h. Proceeding by corporaHon against 
former member — whether maintainable.] 
—Two of defts. & another were dtdy 
elected scbool trustees in Oct. 1873. 
In Dm. defts., without the oonourrence 
of the third trustee, removed the school 
house from Its then site. In June. 
1874. tbe oomnu of sobools dismissed 
the three trustees, A appointed three 


others. The newly empointed trustees 
brought an action of Irespass against 
the two trustees who had removed the 
school bouse, A tbclr servante, for 
such removal : — Held : no action 
would lie at their suit against defts. 
for acts oommltted during their term 
of office. — S chool SBcmoN 16 Tbub- 
TBES V. Oaioebon (1877), 11 N. S. R. 
(2 R. A 0.) 828.— CAN. 
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PART VI. SECT. 3. SUB-SECT. 2.— A. 

631 1. Test of reasonableness — General 
rule,] — Every bye-law, whether made 
under a power to prohibit or a power 
to restrain or a power to regulate, must 
contain adequate information as to 
the duties of those who are to obey it, 
A such information must appear m)m 
the bye-law Itsell — M iiabh v. City of 
Brighton, (19281 V. L. R. 875 ; 49 



Cases 681~861a. English and Emfibe Digest Supplement. 


K. B, 606 ; Short v, Poole Corpru (1026), 42 
T. L. B. 107 ; Lee v. McGrath (1084), 60 
T. L. B. 618. 

662. Add. Annotation : — Retd. Bverton v. Walker 
(1927), 137 L. T. 694. 

691. Add. Annotation: — As to (1) Retd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

700a. ,] — ^Woolley v. Idle 

(1766), 4 Burr. 1961 ; 98 E. R. 16. 
Annoiationa : — Apld. York v. Welbank (1821). 4 


B. & Aid. 438. Retd. Graves v. Oolbr (1838). 9 Ad. Sc El. 
866. 

707a. .] — Shaw v. Pope (1831), 2 

B. & Ad. 466 ; 109 B. R. 1216. 

736a. .] — Clabe*s Case, No. 761, post. 

770a. Presumption ot — From non-observanoe.] — 
A,-G. V. Middleton (1761), 2 Ves. Sen. 327 ; 
28 E. R. 210, L. C. 

Annotations : — Retd. A.-G. v. Foimdlingr Hospital (1793), 
4 Bro. C. O. 165 ; A.-G. v. Smythlos (1836), 2 My. & O. 


Part VII. 

794. Add. Annotation: — Retd. Neuschild v. British 
Eqnitorial Oil Oo., [1926] Oh. 346. 

819a. Exception to rule — Companies under 

Companies Acts.] — The common law rule of 
corpn. law that “ where no special provision 
is made by the constitution of a corpn., the 
whole are bound by the acts, not only of 
the major part, but by the major part of 
those who are present at a re^lar corporate 
meeting, whether the number present be a 
majority of the whole body or not,** has no 
application to cos. under the Cos. Acts. — 
Perrott & Perrott, Ltd. v. Stephenson, 
[1934] Ch. 171 ; 103 L. J. Cb. 47 ; 160 L. T. 
189 ; 60 T. L. R. 44 ; 77 SoL Jo. 816. 

861a. Validity — Proxy by annual subscriber — 
What amounts to payment.] — By the rules 
of an inflnx\ary, which is a voluntary assocn. 

, supported by voluntary contributions, for 
the purpose of providing medical advice & 
assistance gratis, the medical officers are to 
be elected by the governors. Any person 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladles, who are governors, subscribers of one 
guinea per annum, whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
erson ; & all annual subscriptions become 
ue on Aug. 1, in each year. Pltf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer ; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 


Meetings. 

before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of siting, 
paid over one guinea as a first subscnption 
to the infirmary, to the governor who 
tendered the proxies. Just before the meet- 
ing this governor gave the treasurer of the 
infirmary his cheque for the whole amount, 
the treasurer giving him a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 
who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the amount to the 
treasurer. Pltf. subsequently entered the 
infirmary, & claimed the right to do the 
duties of medical officer. Defts., who were 
the chairman & honorary secretary of the 
governors, resisted his claim & used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 
ersons, whose proxies were rejected, had not 
een paid before the election, but reserved 
the question for the ct. on appeal : — Held : 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers ; also pltf., 
not having been in fact elected medical 
officer, could not question the validity of the 
election in this action. — Worthington v. 
Hargood (1873), 27 L. T. 786 ; 37 J. P. 484. 


A. L. T. 249 ; fl928] Apgua L. R. 209. 
— AUS. 

PART VI. SECT. 3, SUB-SECT. 4. 

713 i. WTiether bye-law void in toto .] — 
A munlolpal bye-law may be good In 

S ort & bad In part. — Brown Transfer 
o. V. Townbuend (Sask.), [1927 J 1 
W. W. R. 916.~-CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 
•k. Who may aue.] — Where the law 
resulting from the exeroise of a 
statutory power to make a bye-law 
operates for the general advantage of 
the public at largo, none but the A.-G. 
may sue In respect of its breach. — 
A,-G. Sc Lumlbt V. T. S. Gill Sc Son 
Ptt., Ltd., I1927J V. L. R. 22 ; [1927J 
Argus L. R. 223.— AUS. 

PART VI. SECT. 7. 
si. Bye-laws made under statute — 
Not abrogated by repeal of staMe .\ — 


A bye-law passed by the police oomrs, 
of a city in 1915, admittedly valid 
when passed, provided that it should 
not be lawful for any person to use any 
vehicle in the ** fitney bus servioe * 
for grain without being licensed so to 
do. S. had a ** jitney^' licence, but it 
expired on June 30. 1928. He oon- 
tinned to operate without a lioenoe. Sc 
was oonvioted of a breach of the bye- 
law. The oomrs. bad ceased to issue 
htney lioenoes, because of an Ontario 
Statute passed in 1927, validating an 
agreement between the city ooron. 
& a street railway oo., which provided 
that the oorpn. should not Issue any 
new Jitney Lioenoes, Sc that existing 
licences should not continue in force 
after June 30, 1928 : — Held : the 
validity of the bye-law was not 
destroyed. — R. v. Shawra, 11929] 1 
D. L, R. 321 ; 60 Can. Crlm. Cob. 267 ; 
63 O. L. R. 158.— CAN. 

sm. Statute forbidding future bye- 
law — Existing ^-law vaHa— Where no 
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repeal of existing bye-law,] — R. v. 
Shawra. [1929] 1 D. L. R. 321 ; 50 
CJan. Grim. Cas. 267 ; 63 O. L. R. 158.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 1.— C. 

g 1. Voting for improper pay- 

ing — Municipal Act, R, S, Ma 1913 — 
Meaning of ** any other purpose .**] — 
Would v. Herrington, [19321 2 

W. W. R. 385 ; 4 D. L. R. 308 ; 40 
Man. L. R. 365.— CAN. 

PART VII. SECT. 3. SUB-SECT. 1.— D. 

S36 i. Musi be exercised in accordance 
with eon8tiiution.}-^KAiK v. Boraski 
(Saak.), [19261 8 D. L. R. 916.— CAN. 

PART VII. SECT. 4, SUB-SECT. 8. 

sq. No powers to authorise by bye- 
law — Charitable Associations Act, 
R. S. M., 1913.— Fttzsimonb v. Tbskey, 
[19341 2 W. W. R- 285.— CAN. 
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Part VIII. — Corporation 

866. Add. Citations : — svb nom. B. v. Sankey, 
6 Ad. & El. 423 ; 6 Nev. & M. K. B. 839 ; 
6 L. J. K. B. 266 ; 111 E. E. 1226. 


Part IX. — Powers and 

880. Add, Annotaliom : — Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169; 
Blundy, Clark .Co. v, London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
V, A.-G. for Ceylon, [1926] A. 0. 147; Silver- 
man V, Imperial London Hotels (1927), 137 
L. T. 67 ; GKiilfoyle v. Port of London 
Authority, [1932 j 1 K. B. 336; Hall v, 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 646 ; Tlio Neptun, [1938] P. 21. 

888. Add, Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v, Tuely, 
[1931] 1 Ch. 190. 

891. Add, Annotations: — Consd. A.-G. v, Walker- 
gat-e Press, Ltd. ; A.-G. v. Bloomfield ; 

A.-G. V, Carlton (1930), 142 L. T. 408. Apld. 
Orpen v, Haymarket Capitol, Ltd. (1931), 
145 L. T. 614 ; Law Society v. United Ser- 
vices Bureau, Ltd. (1933), 103 L. J. K, B. 
81. Refd. Davies v. Winstanley (1930). 17 
T. L, R. 104. 

898. Add, Annotation : — Apld. Orpen v. Hay- 
market Capitol, Ltd. (1931), 146 L. T. 614. 

901. In line 10 of headnote. after “ was ’* road 
“ not.*' 

902. Add. Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. 
v. Carlton (1930), 142 L. T. 408. Refd. 
Suttle V. Cresswell (1926), 42 T. L. R. 76. 

902a. .] — A limited co. is not liable to 

the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 


Books and Documents. 

Add. Annotation : — Dlstd. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 349. 

866. Add. Citations : — svb nom. R. v. Rye 
(Mayor), 2 Keny. 486 ; 90 E. R. 1263. 


Liabilities Generally. 

committed. — A.-G. v. Walkergate Press, 
Ltd. ; A.-G. v. Bloomfield ; A.-G. v. 

Carlton (1930), 142 L. T. 408 ; 94 J. P. 90 ; 
46 T. L. R. 177 ; 74 Sol. Jo. 106 ; 28 L. G. R. 
236; 29 Cox, 0. C. 68. 

Annotation : — Oonsd. Green v. Kursaal (Southend-on-Sea ) 
Estates, Ltd., [1937] 1 AU E. K. 782. 

903a. Settled Land Act, 1925 (c, 18), ss. 19 (1), 

20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words “ person of 
full age are used throughout the new 
legislation in contrast with the word “in- 
fant,” & merely mean “ not being an infant,” 
so that they are appropriate to a corpn . — Re 
Carnarvon’s (Earl) Chesterfield Setitled 
Estates, Re Carnarvon’s (Earl) Highclbre 
Settled Estates, [1027] 1 Ch. 138; 96 
L. J. Ch. 49 ; 136 L. T. 241 ; 70 Sol. Jo. 977. 

Annolalions Beld. Re AUngrtori & L. O. C.'h Oontroot, (1927) 
2 Ch. 263 ; Re Ogle’s S. E.. [1927] 1 Ch. 229 ; He Pedley, 
Wallace v. Wallace, [1927] 2 Ch. 168. 

908b. Sunday Observance Act, 1781 (o. 49).] — 

A limited co. can be the “ keeper ** of a 
house, or a “ person managing or conducting 
an entertainment,” within Sunday Observ- 
ance Act, 1781 (c. 49), 8. 1. But, where a 
co. has committ/ed an offence against that 
sect., the directors are not liable merely 
because they are directors. To make the 
directors liable under sect. 2 of the Act 
there must be evidence that in respect of a 
particular Sunday they acted as persons 
having the management of the house. — 
Orpen v. Haymarket Capitol, Ltd. (1931), 
145 L. T. 614; 96 J. P. 199 ; 47 T. L. R. 
576 ; 75 Sol. Jo. 689 ; 29 L. G. R. 616 ; 29 
Cox, C. C. 348. 

Annotation : — Consd. Green v. Kursaal (Southond-on-Soa 
Estates, Ltd., [1937] 1 All E. 11. 732. 


PART Vm. SECT. 3. 

878 i. By strangers — Ratepayer — In 
Ontario .] — Joubnai. Pbintino Oo. v. 
MoVibtt (1916), 83 O, L. R. 166 ; 7 
O. W. N. 633, 796 ; 21 D. L. R. 81,-— 
CAN. 


PART IX. SECT. 1. 

f i. .] — An aasoon. of indiyiduals 

does not always require the special 
sanction of the State in order to enable 
it to hold property & to sue in its cor- 
porate name in South Africa. Whether 
It can or cannot depends upon the 
nature of the assocn., its constitution, 
its obieots. & its activities.— Morrison 
V, Standard Building SooisTr, [1932] 
App. D. 229.-8. AF. 

sa. Exercise of — Must he by hye^law,] 
— In Ontario, when a municipal council 
is acting unaor the Municipal Act, its 
powers must he ezeroised by bye-law 
unless it is otherwise expressly 
authorised.— Donovan e, Belleville, 
[19301 8 D. L. R. 484 ; 65 O. L. R. 


246 ; affd.. 119311 4 D. L. R. 288 ; 
0. R. 731.— CAN. 

sd. Appeal to Court of Appeal — 
Administrative power s not given to 
Court,] — Sect. 67 (1) of Munlolpal & 
Public Utility Board Act, 1920, 
authorising an appeal from the Board 
thereunder to the Gt. of Appeal does 
not transfer administrative ^rlsdlction 
to the ct. — Re Obey Goose Bus Lines, 
Ltd. & Liederbach Bus Lines, In- 
corporated, [19363 1 W. W. R. 221 ; 
1 D. L. R. 438 ; 43 Man. L. R. 602.— 
CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

rL British Columbia Oovem’- 

ment Liquor Act, ss. 26, 46 — Does not 
indude Army db Navy Vderans la 
Canada ( yUAoria Unit}— -Branch assooi^ 
ation esiabUsbsd by eorporaHon.1-^ 
R. V. Victoria Unit (Army 4t Navy 
Veterans). [1921) 8 W, W. R. 594; 
66 D. L. R. 512 : 86 Oan. Orim. Oas. 
285; 30 B. O. R. 248.— OAN. 
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r ii. Liquor Act, 1912, s. 156 — 

Indvdes corporation .] — Smith v. Tro- 
OADERO Dansant, Ltd.. [1927] S. R. O. 
89 ; 21 Q. J. P. 6.— AU8. 


rlli. Acts Interpretation Act, 

1924 — Includes company — Order in 
Council relating to summary otfences,Y— 
On .Tan. 11, 1930, an Order in Council, 
called Samoa Seditious Organisations 
Regulations, 1930, was made under 
Samoa Act, 1921, s. 46, being primarily 
directed at an or^nlsation known as 
the “ Mau,” whlon had been creating 
very serious trouble In Samoa : — Held : 
except in the particular sub-olausee of 
clause 3 of the regulations in whJoh it 
appears from the context that 
** person ** is to be read as meaning 
omy a physical person, in the oonstruc*^ 
tioD of the Order In (JouncU relating to 
offences jpunisbable on summary con- 
viction the expression person must 
be construed according to the Acts 
Interpretation Act, 1924, as inolndJng 
a co. — Nelson (O. F.) & Oo., Ltd. v. 
Police. [19321 N. Z. L. R. 837.— N.Z. 
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907a. Local tramway Act J — A local tramway 

Act authorised the Board of Trade to make 
byedaws providing that engines should be 
brought to a stand at cross streets, &> a 
penalty was imposed on any person offending : 
— Held : the word “ person ** included a 
oo., & there was no contrary intention to that 
effect shown in the other words of the sect. — 
St. Helens Tbamways Oo. v. Wood (1891), 
66 J. P. 71, D. 0. 

910, Add. Annotation: — Consd. Be Gibbs & 
Houlder’s I^ease, Houlder v. Gibbs, [1926] Oh. 
675. 

911. Add. Annotation : — Refd. Ourtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

914. For cross-references before this case read 
** See, now, 8. 0. J. (Oonsolidation) Act, 1926 
(c. 49), s. 161. 

922. Add. Annotations : — As to (2) Refd. Deuchar 
V. Gas Light &; Ooke Oo., [1924] 2 Oh. 426 ; 
A.-G. V. Leeds Oorpn., [1929] 2 Oh. 291 ; 
A.-G. V. Smethwick Oorpn. (1932), 96 J. P. 
106 ; British Trawlers* Federation, Ltd. v. 
London & North Eastern Ry. Co., [1933] 2 
K. B. 14. Generally, Refd. A.-G. v. Race- 
course Betting Control Board, [1936] Oh. 34. 

927. Add. Annotation: — As to (1) Refd. A.-G. v. 
Racecourse Betting Control Board, [1935] 
Oh. 34. 

928. Add. Annotation : — Consd. Gancard v. James, 
[1926] Oh. 616. 

982. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Ooke Co., [1926] A. 0. 691 ; A.-G. v. 
Leeds Oorpn., [1929] 2 Oh. 291. Consd. 
A.-G. V. Smethwick Oorpn. (1932), 96 J. P. 
105 ; A.-G. V. Racecourse Betting Control 
Board, [1936] Oh. 84. Refd. A.-G. v. Tyne- 
mouth Union, [1930] 1 Oh. 616. 

986. Add. Annotation: — As to (2) Refd. Morris v. 
Harris, [1927] A, 0. 252. 

986a. .] — Pltfs. were by statute en- 

trusted with the control &> management of 
part of the navigations of the Rivers Ouse & 
Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to cai^ on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. Sons. By the Ouse 
agreement the corpn. covenanted to cdlow 
the 6rm, their successors So assigns, the ri^ht 
to carry cargoes on the Ouse in consideration 
of the annual payment of £660 in place of the 
authorised dues & charges, with a proviso 
that there should each year be refunded to 
the firm, their successors & assigns, the 
difference between the £600 A; the amoimt 
ordinarily charged on the trafiftc actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twentv vears as a composition for the 
ordinary tolls, & the oorpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the ffxm, their 


successors or assigns, mig^t from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—Held : the agreements were 
uUra vires, because during their currency, 
which depended on the wi&es of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exermsing its 
statutory powers to increase the tolls so far 
as might be necessary ; &, being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay.— Yobk Coepn. v. Lbetham 
(Henry) & Sons, Ltd., [1924] 1 Ch. 667 ; 94 
L. J. Ch. 159 ; 131 L. T. 127 ; 40 T. L. R. 
371 ; 68 Sol. Jo. 469 ; 22 L. G. R. 371. 

dnnotoHoTis: — Dttd. Blrkdale Dlstriot Electric Supply Oo* 
V. Southport Oorpn., [1926] A. C. 355, Consd. Brown 
Dagenham U. D. 0., [1929] IK. B. 737. Refd. Be Sal- 
vln’8 Indenture, Pitt v. Durham Coimty Water Board, 
[1938] 2 All E. R. 498. 

948. Add. Annotation : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Oh. 426. 

949a. No power to waive powers & duties.] — If a 

■ person or public body is entrusted by the 
• Legislature with certain powers & duties 
. expressly or impliedly for public purposes, 
those persons or bodies cannot divest them- 
selves of these powers & duties. They can- 
not enter into any contract or take any action 
incompatible with the due exercise of their 
powers or the discharge of their duties. — 
Bibkdale District Electric Supi^ly Co., 
Ltd. V. Southport Corpn., [1920] A. 0. 355 ; 
95 L. J. Ch. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R. 157, H. L. 

Annotation .—Refd. Jie Heywood'a Oonreyanco, Cheahire 
Lines Committee v. Liverpool Corpn., [1938] 2 All E. K. 
230. 

962. Add. Annotations : — Consd. Deuchar v. Gas 
Light tfc Ooke Co.. [1924] 2 Ch. 420. Refd. 
A.-G. V, Racecourse Betting Control Board, 
[1936] Ch. 34. 

955, Add. Annotations : — Consd. Deuchar v. Gas 
Light & Ooke Co., [1926] A. C. 691 ; A.-G. v. 
Racecourse Betting Control Board, [1^36] Ch. 
84. Refd. Re Jubilee Cotton Mills, [1923] 
1 Ch. 1 ; A.-G. V. Smethwick Oorpn. (1932), 
90 J. P. 105 ; British Trawlers’ Federation, 
Ltd. V. L<ondon & North Eastern Ry. Co., 
[1933] 2 K. B. 14. 

962. Add. Annotation : — ^Apld. A.-G. v. London 
& Home Counties Joint Electricity 
Authority, [1929] 1 Oh. 613. 

964. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. 0. 366. 

970. Add. Annotation : — Refd. A.-G. v. Racecourse 
Betting Control Board, [1936] Ch. 34. 

972. Add. Annotations : — Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch, 291 . Refd. A.-G. v. Race- 
course Betting Control Board, [1935] Ch. 34. 

974. Add. Annotation : — ^Refd. A.-G. v. Leeds 
Oorpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnlbuses^Powar to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.]— 
The corpn. of L., a municipal corpn., had oy 


PART iX. SECT. 6, 8UB*«BCT. 2.— A. 

d I, Power to iakt mortaaoe .] — 

An insoranoe oo. was, by its charter, 
authorised to hold real estate for Uie 
immediate aooommodation of the oo., 
** or snob a« shall have been hoed fids 
mortgasred to it by way of seodiity. 


ob oonveyed to it in satisfaction of 
debts previofusly ooptracted In the 
oonrse of its deedlngs, or purchased at 
sales upon judgments which shall 
hare been .obtained for snob debts : 
$L baring sold flt oonreyed a reaseL 
took from their vmidee mtges. on real 
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estate for securing the purohaae money : 
— Held : a transaoaon within the 
charter, the price of the reseel bdng 
a debt exlsung prerlously to the 
execution of uie mtge . — Wmenaae 
Abbubancx Oo. e. Tatlob (1862), 9 
Or. 471.— CAN. 




v(d. Am.-^xinK)ratioii8. ijsm 


virtue ol their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn. ’s statutory powers, be borne out 
of the city fimd. The corpn. began an 
omnibus service in pursuance of their 
statutory powers, but it appeared that for 
a very smhll portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the city, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
{inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of omnibuses 
along the route of a tramway outside the city 
whi^ they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fimd in discharging the expenses in con- 
nection with the tramways undertaking : — 
Held : the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways imdertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn.’s tramways 
undertaking. — A.-G. v. Leeds Corpn., [1929] 
2 Oh. 291 ; 99 L. J. Gh. 9 ; 141 lu T. 6.58 ; 93 
J. P. 163 ; 27 L. G. B. 351. 

991. Add. Annotations : — Consd. A.-G. v. Poole 
Corpn., [1936] 3 All E. B. 852. Refd, A.-G. 
V. Poole Corpn., [1938] Ch. 23. 

991a. Purchase of land lor street widening & 
pleasure garden — Subsequent use of pleasure 


garden for street widening.] — ^A local autliority 
bought land in 1896 for the purposes of ; 
(a) street widening ; (b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan Sc specincatious were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, an action was brought 
to restrain the local authority from carrying 
out their resolution : — Held : as one of the 
purposes tor which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that purpose. — A.-G. 
V. SuNDBRLAJiD CoRPN., [1929] 2 Oh. 430 ; 
46 T. L. B. 618 ; 93 J. P. Jo. 480 ; affd.y 
[1930] 1 Ch. 168, 0. A. 

991b. Provision of entertainment — Construction of 
powers.] — A.-G. v. Eastbourne Corpn. 
(1934), 78 Sol. Jo. 633, C. A. 

994-. Add. Amwialions : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Oh. 426. Refd. 
A.-G. V. Westminster City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish By. Co. (1929), 20 By. 
& Can. Tr, Cas. 67 ; A.-G. v. Bacecourse 
Betting Control Board, [1935] Ch. 34. 

996. Add. Annotations -Apld. A.-G. V. County of 
London Electric Supply Co.. [1920] Ch. 542. 
Consd. Damps Selsk Svendborg v. London, 
Midland & Scottish By. Co. (1929), 20 By. & 
Can. Tr. Cas. 67. Refd. A.-G. v. Gravesend 
Corpn., [1936] Ch. 650. 

997. Add. Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. 

997a. Power to erect Information bureau on 
promenade — Discretionary powers to erect 
** conveniences ” for persons using promenade 
for pleasure or health.] — A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 60 ; 26 L. G. B. 160, 
0. A. 

997b. Power to supply gas, water & transport- 
payments out of reserve funds for benefit of 
unemployed.] — Defts. were authorised by the 
Oldham Corpn. Act, 1926, to supply gas, 
water & transport services, & their duties as 


PART IX, SECT. 6, SUB-SECT. 2.— 
B. (a). 

gk« ExceMive powers conferred by 
statute — Effect on position of members.] 
— The members of the Ontario Muni- 
dpal Board are not unlawfully In office 
when exercising administrative powers, 
merely because the legislature has, in 
excess of its powers, purported to confer 
certain ludicial powers imon the Board 
— R. (Stamford) v. Mc^own, [1935] 
O. R. 109.-~CAN. 

PART DC, SECT. 5, SUB-SECT. 2.— 
D. (b). 

tn. Power io ehange rates ekaroed for 
pubUegdOilies.}— ISx p. Moncton Tram- 
way ELBcnuciTT ft Gas Co. (N. B.), 
119271 3 D. L. R. 1112.— CAM. 


»t. Power io erect, shops — On land 
vested in eorporaiim.] — There is no 
power in a municipal corpn. to exiMnd 
money in the erection of shops on land 
vested in it either as endowments 
or otherwise. — Taukanoa Borough 
Corpn. v. A.-G.. (19271 N. Z. L. R. 
875.— N.Z. 

sx. Power io provide school requisites 
— Establishment of department to manu- 
facture school requisites,] — The magis- 
trates & town council of a burgh passed 
a resolution to establish a department 
to manufacture & provide exercise 
books & other sohooi requisites of the 
education authority. A ratepayer bav • 
ing challenged the resolutlou as being 
vUra vires of a pnrely administrative 
body such as a municipal corpn. ; — 
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Held : on a construction of sect. 3 (6) 
of Education (Scotland) Act, 1908, tho 
power therein conferred for provid- 
ing ” writing materials, stationery, & 
other articles of a similar nature, 
included a power to inaniifactuio 
exorcise books & other school njquislles, 
& that, accordingly, the resolution was 
intra vires of tho council. — Graham v. 
Glasgow Corpn., (1930] S. O. 108. — 
SCOT. 

BZ. Power to ax^uire land for jrublic 
park — iMnd acquired for " auto-camp.**] 
— The power given a town by sect. 88 
of Town Act, 1927, to acquire land foi* 
the purtjose of a “ public park ** does 
not enable it to acquire land for an 
auto-camp site. — Brinson v. Three 
Hilwh Town ft Nikolaus, [1938] 1 
W. W. K, 585.— CAN. 
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regards the revenue from & expenses 
incurred in connection with these ser- 
vices are set out in sects. 310, 311 of that 
Act. Defts., with the object of providing 
work for the unemployed, transferred from 
each of the reserve funds of the gas, water & 
transport undertakings £6,000 to the general 
rate fund. An action was brought at the 
relation of neighbouring councils, in whose 
areas defts. were authorised to supply the 
above services, for (i) a declaration that the 
transfer was contrary to Oldham Corpn. Act, 
1925, 8. 311, & ultra vires^ (ii) an order that 
defts. transfer the sxuns back to the respective 
reserve funds, & (iii) for an injimction 
restraining defts. from transferring any sums 
from any of those reserve fimds to their 
general rate fimd. Defts. contended that 
the spending of the money was not ultra vires. 
Alternatively they counterclaimed for a 
declaration that the sums of £5,000 might 
have been charged against revenue : — Held : 
<1) the language of Oldham Coiyn. Act, 1925, 
s. 311 (1) (g) was imperative, & the transfer 
of the sums of £5,000, not being one of the 
purposes mentioned in that paragraph, was 
ultra vires ; (2) it would have been ultra 

vires the defts. to have spent money upon the 
relief works in question out of the revenues 
of the three undertakings & the declaration 
qsked for in the counterclaim could not be 
made. — A,-G. v. Oldham Oorpn., [1936] 
2 All E. R. 1022 ; 100 J. P. 395 ; 62 T. L. R. 
649 ; 80 Sol. Jo. 654 ; 34 L. G. R. 506. 

998* Add. Annoiaiuma : — Apld. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691 ; A.-G.v. 

• I^eeds Corpn., [1929] 2 Ch. 291 Consd. 


A.-G. V . Smethwick Corpn. (1932 ).96 J. P. 
105 ; A.-G. V . Racecourse Betting Control 
Board, [1936] Gh. 34. Held. A.G. v. West- 
minster City CouncU, [1924] 2 Ch. 416 ; A.-G. 
V . Tynemouth Union, [1930] 1 Ch. 616. 

1000. Add. Annotation : — Refd« Be Lee, Behrens & 
Co. (1932). 48 T. L. R. 248. 

1000a. By commons conservators.] — It is 

within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a coron. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Commons 
Conservators v. Tuely, [1931] 1 Ch. 190 ; 
100 L. J. Oh. 77 ; 144 L. T. 310 ; 47 T. L. R. 
17 ; 74 Sol. Jo. 819 ; 29 L. G. R. 78. 

1002. Add. Annotation : — As to (2) Refd. Deuchar 
V . Gas Light & Coke Co., [1926] 6 A. C. 691. 

1006, Add. Annotations: — Distd. Houghton v. 

’ Nothard, Lowe &; Wais, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 

. Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood V . Bank of Liverpool, Underwood v. 
Barclays Bank. [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443 ; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 2 
K. B. 176. 

1033. Add. Annotation : — Refd. Attwood v. Llay 
Main CoUieries (1926), 70 Sol. Jo. 265. 

1043. Add. Annotation : — Refd. The Jupiter, No. 3, 
[1927] P. 122. 


Part X. — Contracts. 


1108. Add. Annotations : — As to (1) Apld. Higgins 
V . Northampton County Borough (1926), 90 
J. P. 82. Refd. Shipley Urban District 
Council V . Bradford Corpn. (1935), 179 

L. T. Jo. 476. 

1126. Add. Annotation : — Refd. Nixon t?. Erith 
U. 0., [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (o. 70).] 
— The words of sect. 66 of the above Act must 
be read distributively, &; as meaning that if the 
local authority's district is an urban district 
it shall have the same power of contracting 
that an imban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 


authority has under those Acts, with the 
result that in the former ca.8e the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £60. — Nixon v. Erith Urban 
Council, [1924] 1 K. B. 819 93 L. J. K. B. 

756 ; 131 L. T. 303; 88 J. P. 115; 40 
T. L. R. 373 ; 68 Sol. Jo. 537 ; 22 L. G. R. 
448, O. A. 

1127b. .] — Plbfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so CU3 to give effect to what was alleged 
to have been the common intention of the 


PART IX. SECT. 6, SUB-SECT. 6.— 
B. (*). 

•». Corporation under Native Land 
Act. 1909 — To member of committee. ] — 
Tataukanoi, Taibdakena V. Mua . 
Cabb. [1927 j N. Z. L. R. C88.— N.Z. 

PART IX. SECT. 6, SUB-SECT. 6.— 
B. (d). 

1069 U. .)— Pltfo. had demised 

by parol for ono year the land to F. 
& put him In poaeesslon. Shortly 
afterwards defts. entered, turned him 
out & retained possession. On the 
trial it was contended that F. being 
tenant in possession the action sboula 


have boon bromrbt in his name, 8c not 
in that of pltfs., 8c pltfs. were non- 
suited. In support of a rule to set 
this non-suit aside It was contended 
that the corpn. oould only demise 
under seal & the narol demise to 
F. was therefore void & the corpn. 
properly made pltfs. : — Held : the 
demise was void. — St. Andrew’s 
C oijjcoE Trustees v. Griffin (1853), 
1 P. E. 1. 80.— CAN. 


PART X. SECT. 1, SUB-SECT. 1. 

sd. Co-operaHve aaeociation — Formed 
to carry on labour or trade — Right to 
contraci for work or aervioea — R. 8 . O., 
1877 (c. 168).l — Ontario Co-opera- 
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TivB Stone CJuttkrs* Assogn. tJ. 
Clarke (1880), 31 O. P. 280.— UAN. 

PART X. SECT. 2, SUB-SECT. t. 

a i. Position of purcheMsr 

from corporation .] — Trust k , Loan Oo. 
V. Monk (1868), 14 Or. 385.— CAN. 

b 1. Municipal DistHct 

Act. 1926.] — The requirement of the 
seal under sect. 24 of Municipal Dis- 
trict Act, 1926, is not merely directory, 
but mandatory ; & the fact that the 
written application for tho consent of 
the Minister was under the seal of deft, 
municipality Is not a sufficient com- 
pliance with this requirement. — Pooler 
V. Patricia Municipal District, 
[19341 3 W. W. R. 754.— CAN. 
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P arties ” when the contract was drawn up. 

'he contract was entered into between H. 
& deft, borough & was under their seal. H. 
subsequently assigned the contract to pltfs. : 
— Hela : even there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to. — Higgins (W.), 
Ltd. V. Northampton Corpn., [1927] 1 Ch. 
128 ; 96 L. J. Ch. 38 ; 136 L. T. 235 ; 90 
J. P. 82. 

Annotation : — ^Refd. Slilpley Urban District Council tJ. 
Bradford Corpn. (1930), Ch. 375. 

1131. Add, Annotation : — Refd. Nixon w. Erith 
U. 0., [1924] 1 K. B. 87. 

1133. Add, Annotation : — Refd. Crediton Gas Co. 
V, Crediton U. C., [1928] Ch. 447. 

1134a, .] — A Arm, of which 

deft, was the sole surviving member, were 
employed as architects. Pour years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 


of the corpn. refraining from suing, undertook 
to put the work right at his own expense s — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicestrr Guardians v, Trollope (1911), 

76 J. P. 197 ; 2 Hudson’s B. 0., 4th ed., 419. 

1135. Add. Annotation : — Consd. Nixon v. Erith 

U. C., [1924] 1 K, B. 819. 

1143. Add. Annotation : — Refd. Burnham-on-Sea 
Urban District Council v. Ohanning (1933), 

77 Sol. Jo. 177. 

1166. Add, Annotation : — Apld. Crediton Gas Co, 

V. Crediton U. C., [1928] Oh. 447. 

1176. Add. Annotation : — Refd. Berners v. Flem- 
ing, [1926] Ch. 264. 

1184. Add. Annotation : — Refd. Craven-EUis v. 
Canons, Ltd., [1930] 2 All E. R. 1006. 

1185. Add. Annotation : — Refd. Oraven-EUis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 

1193. Add, Annotations : — Dlstd. Nixon v, Erith 

U. 0., [1924] 1 K. B. 87. Refd. Craven-EUis 

V. Canons, Ltd., [1936] 2 All E. R. 1066. 

1206. Add. Annotation : — Consd. Michaud v. Mon- 
treal (City) (1923), 92 L J. P. 0. 161. 

1214. After this case add : — 

.] — See Law of Property Act, 1926 

(c. 20), 8. 180 (3). 


PART X. SECT. 2. SUB-SECT. 4. 

1128 i. General rule — Contract over 
£50 in value — How calculated.] — *Tho 
" value or amount *’of a contract within 
Public Health (Ireland) Act, 1878, 
e. 210 (1), Is the amount which, in the 
lUrht of the facte within the con- 
templation of the parties, & in roferonce 
to which the contract is mode, would bo 
recoverable by the contractor from 
the sanitary authority on completion. 
— Monro v. Mallow Urban District 
UNOIL, [1911] 2 I. R. 130.— IR. 

PART X. SECT. 8, SUB-SECT. 3. 

r 1. .] — Whore the purposes of a 

corpn. requires work to bo done or 
ffoods supplied the corpn. cannot take 
the benefll of a contract for work or 
foods & refuse to pay on the ground 
that the contract is not under seal. — 
Purdy & Henderson Co., Ltd. v. St. 
Patrick Parish Corpn., [1917] 3 
W. W. R. 710.— CAN. 


PART X. SECT, 4, SUB-SECT. 1.— B. 

si. To restrain city taking script from 
Province — In lieu of cash.] — Interim 
Injunction granted to restrain city 
from taking script in lieu of cash relief 
from Pro'nnce. — Re Watson v. Ed- 
monton. [19361 4 D. L. R. 424.— CAN. 


PART X. SECT. 5, SUB-SECT. 1.— 
A. (a). 

t 1. .1 — Where a workman 

is hired to do work for a oorpn. by a 
person who has no authority to hire 
him, & the corpn. has not ratified the 
employment, the fact that he does the 
work does not create the relationship 
of employer & workman between him 
& the corpn. — Stuart v. Pennant 
School Distbiot, [19271 2 D. L. R. 
940; [1927] 1 W. W. R. 949 ; 21 
Saak. L. R. 465.— CAN. 


PART X. SECT. 5, SUB-SECT. 1.— B. 

se. Right of corporation to enforce con- 
tract.] — The municipal committee held 
an auction to >!fel] to the highest bidder 
a contract entitling him to take for 
one year all the rvveeptngs of that town, 
that were to he ootle^^ted regularly in 
certain godowns belonging to the 
municipal committee. The contract 
was knocked down to deft., who paid 
one -third down & agreed to pay the 
balance by monthly Instalmonts, & 
signed the list of bids, os well as a 
document embodying all the terms of 
the contracts, both of which documents 
were also signed by the president of 
the coramlttro, but neither of which 
was under the seal of that corporate 
body. The committee sued deft, for 
the unpaid balance of the price of the 
contract : — Held .* notwithstanding the 
imperative provisions of PiiuJab Muni- 
cipal Act, 1911, 8. 47, If deft, had 
received benefit from the contract at 
the expense of the committee, he must 
pay for what he had actually received 
& enjoyed, as If there was an implied 
contract between the parties ; & the 
absence of a contract under the seal 
of the oorpn. was therefore no answer 
to the action brought by the com- 
mittoe. — Gujranwala Municipal 
Committee v. Fazal Dun (1929), 
I. L. K. 11 Lab. 121.— IND. 

PART X. SECT. 5, SUB-SECT. 4. 

sff. Sate of land — Pari performance.] 
— In an action by a town for the 
balance of the purchase-money under 
an agreement for the sale of land : — 
Held : there had been sufllcient part 
performance of the agreement to render 
the defence founded on Town Act, 
1927, 8. 23, of the lack of the corporate 
seal, unavailable. — Bow Island v. 
Halpin, [1936] 1 W. W. R. 401 ; 2 
D. L. R. h7.— CAN. 


PART X. SECT. 7. 

si. Ultra vires contract — Benefit 
received hy corporation — iJuiy to 
account .] — (jounty of Halton v. 
Township of Trafalgar. 11927) 4 
D. L. R. 134 ; 6J O. L. R. 45.— CAN. 


Bp. Contract for construction of ier- 
miruii wareho use — Construction. ] — B y 
an agroomont, confalned in a bye-law, 
between deft, city & pltf. eo., the latter 
ngrood to construct a terminal waro- 
houBO in the city & to expend on such 
construction over $500,000. The co. 
further covenanted that the amount 
of securltlos to bo Hohl hy it should bo 
not less than $700,000, of which 
approxlinatxily $500,000 should bo 
used In constnictlng the warehouse & 
In the purchase of equipment, the 
])alance to 1)0 used “ for working capital 
& operating expenses." The city 
covenanted that ‘'for & in considera- 
tion of the CO. constnictiug & con- 
tinuously operating a tenninal ware- 
house " in accoulance with the agree- 
ment the city guaranteed that for ton 
years the co. would cam a net profit 
of 7 per cent, on the ammmt lnYOHtX5d 
In the construction & equipment of tho 
warehouse. The co. constructed & 
equipped a terminal warehouse & 
began to operate it. In an action by 
it on tho cily's said covenant ; — Held : 
since the co. had not borrowed approxi- 
mately $200,000 to l>e used " for work- 
ing capital & operating expenses," the 
a^ion failed. I’ho cont/cntion that the 
co.’s covenant to provide Itself with 
working capital & operating expenses 
was an Independent & collateral cove- 
nant which old not go to tiio root of tho 
matter was not sustainable. — Victtoria 
Cold Storage & Terminal Ware- 
house Co.. Ltd. & Porter v. Viutoru 
City, [1938 J 1 W. W. R. 742. — CAN. 
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Part XI. — Liability and Remedies in Tort 


1218. Add, AnnotaMon : — Distd. Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 364. 

1228. Add, AnnoicUiona : — Distd. Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Oo., [1927] A. 0. 220. Retd. Man- 
chester Oorpn. V, Famworth (1929), 46 
T. L. R. 86 ; Blundy, Clark & Co. v. London 
& North Eastern Ry. Co., [1981] 2 K. B. 334. 

1224. Add, Annotaiion : — Refd. Blundy, Clark & 
Oo. V, London & North Eastern Railway 
(1931), 100 L. J, K. B. 401. 

1225. Add. Annotations : — Consd. Scammell v. 
Hurley, [1920] 1 K. B. 419. Reid. PhiUips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832 ; LochgeUy Iron & Coal Co. v, 
M'Mullan, [1934] A. C. 1 ; Monk v. Warbey, 
[1936] 1 K. B. 76. 

1227. Add, Annotations : — Consd. Blundy, Clark 
& Co. V. London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. Reid. Welden v. 
Smith, [1924] A. 0. 484. 

1228. Add. Annotations : — Reid. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336; 
Swain v. Southern Hy. Co., [1938] 3 All E. K. 
706. 

1229. * Add. A^moiation : — Consd. Famworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

1280. Add, Annotation : — Consd. Manchester 

Corpn. V. Famworth (1929), 46 T, L. R. 85. 

1231. Add, Annotation : — Consd. Famworth v, 

• Manchester Corpn., [1929] 1 K. B. 633. 

1235. Add. Annotaiion : — ^Reld. Pronek v, Winni- 
peg, Selkirk & Lake Winnipeg By. Co., 
[1933] A. C. 61. 

1285a. .] — By a local Act a canal was vested 

in applts., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks Sc the banks behind 
it to prevent the lock from being hooded. 
Reaps., adjacent landowners, objected that 
the ehect of the works was to pen back the 
water in the part of the canal aTOve the lock 
Sc to occasion the hooding of their lands, Sc 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks ; — Held : there being no 
evidence of negligence, applts. , in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, wore 
not liable for the hooding of resps.' lands. — 
Lagan Navigation Oo. v, Lambbg Bleach- 
ing, Dyeing Sc Finishing Oo., [1927] A. 0. 
226 ; 96 L. J. P. O. 26 ; 136 L. T. 417 ; 91 
J. P. 40 ; 25 L. G. R. 1, H. L. 


1286. Add. Annotaiion : — Consd. Howard — Flan- 
ders Maldon Oorpn. (1926), 135 L. T. 6. 
1248. Add. Annotations : — ^Refd. Manchester Oorpn. 
V. Famworth (1929), 45 T. L. R. 85. Be, 
Simeon, [1937] 3 All E. R* 149. 

1248. Add. Annotation : — Refd. Hemiman v. 
Smith, [1938] A. C. 305. 

1261. Add. Annotations ; — Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. O. 299. Consd. Fi^er v, 
Oldham Corpn., [1930] 2 K. B. 364, Refd. 
Be OarroU, [1931] 1 K. B. 317. 

1262. Add. Citation8\:-SQ J. P. 201 ; 20 L. G. R. 606. 

1262a. By solicitor conducting proceedings 

for corporation — Corporation not liable.] — 
Eggington V. Lichfield Oorpn. (1866), 6 
E. Sc B. 100 ; 24 L. J. Q. B. 360 ; 26 L. T. 
O. 8. 27 ; 19 J. P. 819 ; 1 Jur. N. S. 908 ; 
119 E. R. 418. 

Armotaiion .‘—Refd. Flood V, JaokBOD. [1895] 2 Q. B. 21. 

1262b. By police appointed by watch com- 

mittee — Borough corporation not liable.] — 

* The police appointed by the watch com- 
mittee of a borough corpn., if they arrest Sc 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v, Oldham Corpn., 
[1930] 2 K. B. 364 ; 99 L. J. K. B. 669 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 29 Cox, 0. 0. 
154. ' 

1263. Add. Annotations : — ^Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108 ; Watt v. Longsdon 
G929), 98 L. J. K. B. 711 ; Chapman v. 
EUesmere (1932), 101 L. J. K. B, 376. 

1266. Add. Annotaiion : — ^Refd. Sorrell v. Smith, 
[1926] A. 0. 700. 

1275a. .] — ^A public corporate body, although 

not formed for the acquisition of gain Sc 
making no prohts, is liable to pay damages 
in respect of injury caused by its negligence. — 
A.-G. Sc Dommbs V. Basingstoke Oorpn. 
(1876), 46 L. J. Oh. 726 ; 24 W. R. 817. 
Annotation! — Refd. Glossop v. Heston Sc laleworth L. B* 
(1879), 12 Oh. D. 102. 

1277. Add. Annotations : — Consd. Strangeways- 
Lesmere t;. Clayton, [1030] 1 All E. R. 484. 
Distd. Lindsey County Council v, Marshall, 
[1936] 2 All E. R. 1070. Refd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364 ; Dryden 
V, Surrey County Council Sc Stewart, [1930] 2 
All E. R. 635. 

1278. Add. Annotaiion : — Refd. Knott v. London 
County Council, [1934] 1 K, B. 126. 

1279. Add. Amioiaiions : — Refd. Skilton v. Epsom 
Sc Ewell Urban District Council, [1930] 2 
All E. R. 50 ; Newsome v. Darton ^Jrban 
District Council, [1938] 1 All E. R, 79. 


PART XL BfiOT. 4, SUB-SECT. 1. 

1252 U. .1 — Burris v, Dabt- 

MOUTR OoBPM. (1927). 58 N. 8. R. 227. 
—CAN. 


PART XL SECT. 4. SUB-SECT. 2. 

J I, .] — Hospital liable for 

the negUgenoe of nnraes after an opera- 
UoQ. — K tbero V, Peovost Mumcxpix 


Hospital Board. _[1927J 1 D. L. R. 
969 ; (1927) 8. O. R. 226.— CAN. 

t I. Dangmnu sUp—Of pubUo 

libran/,] — Llbrw Board llahle. — 
Niokkll V. City of Windsor, (1927) 
1 D. L. R. 379 ; 69 O. L. R. 618.— <IAN. 

PART XI. SECT. 6. 
g i. .1 — A oorpn. has no 


reputation apart from ite property or 
trade. It cannot maintain an action 
for libel merely affeoUng personal 
reputation. It cannot bring a proee- 
ontlon for words whioh merely affect Its 
honour or dignity. — ^M aunq Ceut Tat 
V. Mautno Tun Ntun (1935), I. L, R. 
13 Ran. 297.~IND. 
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V(d. XnL — CknpontiODfl. Oases 1286—1877. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1280. Add. AnnoicUiona: — Retd* R. v. Ck>r 7 , [1927] 
1 K. B. 810 ; Law Society v. United Services 
Bureau, Ltd. (1933), 103 L. J. K. B. 81, 
D. C. 

1288* Add. Annotaiians : — Ck>ii8d. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Reid. R. v. 
Leinster, [1924] 1 K. B. 311 ; Allen v. White- 
head* (1929), 45 T. L. R. 656. 

1292. Add. Annoialion: — Aa to (2) Reid. B. v. 
Cory, [1927] 1 K. B. 810. 

1292a. .] — (1) An indictment will not 

lie against a corpn. either for a felony or for 
a m^emeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), 8. 31.- 

(2) Criminal Justice Act, 1926 (c. 86), 
8. 33, is mere machkiery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Ooby 
Brothers & Co., [1927] 1 K. B. 810 ; 96 


L. J. K. B. 761 ; 136 L. T. 736 ; 28 Cox, 0. 0. 
346. 

1293. Add. Annotaiion : — Retd. Gough v. Rose 
(1929), 46 T. L. R. 103. 

1297. Add. Annotaiions : — Oonsd. R v. Cory, [1927] 
1 K. B. 810. Retd. Griffiths v, Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. AnnotcUion : — Retd. B. v. Cory, [1927] 
1 K. B. 810. 

1303. Add. Annotation: — Retd. Leyton U. 0. v. 
WUkinson, [1927] 1 K, B. 853. 

1803a. Bffeot ot Criminal Justice Act, 1925 

(o. 86]i, 8. 88.] — R. V. OoRY Brothers Oo., 
No. 1292a, ante. 

1804. Add. Citationa : — 27 Cox, 0. 0. 226 } 16 
Cr. App. Rep. 131. 

After this case add “ ScOf note, Criminal 
Justice Act, 1926 (c. 86). s. 33.’» 

1807. Add. Annotation : — Retd. Be Carroll, [1931] 
1 K. B. 317. 

1308. After this case add “ Appeal by case stated 
from Justices — Recognisance — How made.] — 

See Magistrates, Vo). XXXIII., p. 413, 
No. 1229.*’ 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation:— R bU. Birkdale Oiatrict Electric Supply Co. v. Southport Corpn., 

[1930J 0. 365. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add. Annotation : — Retd. Leyton U. C. v, 
WUkinson, [1927] 1 K. B. 853. 

1330. Add. Annotation : — Retd. Leyton U. C. v. 
Wilkinson, [1927] 1 K, B. 863. 

1366. Add. Citation: — on appeal (1880), 5 App. 
Oas. 473, H. L. 

Add. Annotations : — Retd. Deuebar v. Gas 
Light & Coke Co., [1925] A. 0. 691 ; A. Q. 
V. Leeds Corpn., [1^29] 2 Ch. 291. 


1366. Add, Annotation Consd. Brown v. Dagen- 
ham U. D. 0., [1929] 1 K. B. 737. 


1370. Add. Annotations .—As fo (1 ) Consd. Brown v. 
Dagenham XJ. D. C., [1929] 1 K. B. 737. 
Retd. Fisher v. Oldham Corpn., [1930] 2 
K, R. 364. 


1377. Add. Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 68. 


PART XII. 

nl, ,] — Objection to a xnasde* 

trate proceeding with a preliminary 
inqtdrT against an aoensw on the 
ground that being a oorpn. the offence 
charged oonld be proeecnted by indict- 
ment only. 1 b without force since the 
passing of sect. 782 of the Oiiminal 
Code. — R. e. Robbrtson’s Bakicries, 
liTD. (1931). 8 D. L. R. 487 ; 63 Can, 
O. O. 163 ; 43 B. C. R. 377.— CAN. 

sg. Possessing skin of protect 
animaL ] — A limited co. may, under 
sect. 8 of Birds 8c Animals Protection 
Act. 1918. be convicted of the offence 
of toowlngly having In its possession 
wicfim of protected ammals.’— A lfobd v. 
Rilet i^wman. Ltd. J* 

8. R. N. a W, «61 ; 61 N. a W. W. N. 
89.—AUS. 


PART XV. sect. 4. 

■a. For transgression of statutory 
povDers — Action by Atiornev-CfcMral.y--^ 
if a public body constituted under the 
laws of the Commonwealth trans- 
gresses Its statutory nower, the A.-G. 
for the Gommonwealth on behalf of 
the public, whether private Injury has 
or has not been alleged, baa a right to 
complain 8c to obtain a declaration ot 
transgression. A, If necessary, an 
Inunction. — (X)mmonwi}alth & A.-O. 
POB Gommokwbaith p. Austrauan 
CO& fMONWifiALTH Shipping Boabd 
(1926), 39 C. L. B. 1 ; [1927] Argus 
L. R. 61.— AUS. 

sb. In what name — Trustees of 
schools.] — Pltf. brought action against 
defts. for a mandamus to compel them 

35 


) provide tor a debt due to him by the 
•nstees of a school section. The writ was 
^nst defts. personally, but contained 

statement that they wore trustees, 
be., & that deft. D. was secretary. 
Ividenoe was taken as to the existence 
f the debt, & the o6we came on for hear- 
ig under the pleadings & orldonce 
feld : the trustees could only be sued 
i their corporate name. — CJook v. 
lAVlPSON (1877), R* K. I>. 37. — CAN. 

PART XV. SECT. 6, SUB-SECT. 1. 

I I, Bass v. St. 

rioHOLAfl Mutual Benefit Assocn. of 
^^INNIPEG, 1193613 W. W. 305; 4 
LL.R. 474 ; 44Man.L. R.2^ V 
1937] S. a K. 416 ; 2 D. L. R. 761.— 
AN. 
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1409. Jidd, Annotation : — Refd. Everett v, Grif- 
fiths, [1924] 1 K. B. 941. 


Sect. 9a.— HABEAS CORPUS. 

1411a. To whom addressed.] — If it had been 
necessary to enforce the writ [of habeas 
corpus^ the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. I am unable to find in the books any 
record of any case where habeas corpus has 
issued a^inst a corporation eo nomine. 
Grown Office rule 66, which provides for a 
writ of mandamus directed to companies 
corporations being served on such & so many 
persons as are competent to do the act 
reauired to be done, is silent with regard to 
habeas corpus (Slesser, L.J .). — Re Carroli., 
[1931] 1 K. B. 317 ; 100 L. J. K. B. 113 ; 
144 L. T. 883 ; 95 J. P. 25 ; 47 T. L. R. 125 ; 
75 Sol. Jo. 98 ; 29 L. G. R. 162, 0. A. 

1488. Add. Annotation : — As fo (1) Refd. Chowood 
V. Lyall, [1929] 2 Oh. 406. 

1493. Add. Annotation : — Reid. Iberian Trust, 
Ltd. V. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1493a.' .] — Pltf. CO., which had 

transferred certain shares in another co. to 
<ieft. CO. upon certain terms, brought an 
action against deft. co. in orc'er to recover a 
certain proportion of those shares, Sc obtained 
an order against deft. co. for the “ return ” 
of those shares within fourteen days of the 
date of the order. That order was not served 
. upon deft. co. or its directors until the lapse 
of six weeks from the date of the order. The 
copy of the order which was served upon 
deft. co. & upon its directors did not have 
indorsed upon it, as required by R. S. C., 
Ord. 41, r. 6, a memorandum stating the 
penal consequences of disobedience to the 
order. Deft. co. having failed to comply 
with the order pltf. co. sought to enforce the 
order by attachment of two of the directors 
of deft. co. under R. S. C., Ord. 42, r. 31 : — 
Held: (1) the order could not be enforced 
by attachment of the directors of deft, co., 
because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal consequences of disobedience, as 
required by R. S, O., Ord. 41, r. 5 ; (2) the 
remedy against a director of a co. by attach- 
ment given by R. S. C., Ord. 42, r. 31, was 
an alternative remedy, & pltf. co. could not 
pursue that remedy unless they were also in a 
position to proceed against deft, co., & that 
they could not do because the copy of the order 
served upon deft. co. did not comply with 
R. S. C., Ord. 41, r. 5. — Iberian Trust, Ltd. 
V. Founders Trust Sc Investmeot Co., 
Ltd., [1932] 2 K. B. 87 ; 101 L. J. K. B. 701 ; 
147 L. T. 399 ; 48 T. L. R. 292 ; 76 Sol. Jo. 249. 

1495. Add. Annotation : — FoUd. R. v. Poplar B. O., 
Ex p. L. 0. C.. R. r. Poplar B. C. (No. 2), 
[1922] 1 K, B. 95. 


1496. Add. Annotation: — ^Refd. Be Carroll, [1931] 
1 K. B. 317. 

1502. Add. Annotation : — Refd. Iberian Trust, 
Ltd. V. Foimders Trust Sc Investment Co. 
(1932), 48 T. L. R. 292. 

1508. Citation .-—For “13 T. L. R. 66 “ read 
“ [1897] W. N. 7.“ 

1510. Add. Amwlation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker Sc Sons, Ltd. (1932), 
102 L. J. K. B. 113. 

1520. After this case insert “ See, further^ Crown 
Practice, Vol. XVI., pp. 405, 406.“ 

1522. Add. Annotation : — Refd. Lazard Bros. Sc 
Co. V. Midland Bank, Ltd. (1932), 49 T. L. R. 
94. 

1526. Add. Annotations: — As to (1) Rfefd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 265. As to (2) Refd. Em- 
ployers' Liability Assce. v. Sedgwick Collins 
(1926), 96 L. J. K. B. 1016. 

1527. Add. Annotations: — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 

- Employers* Liability Assce. v. Sedgwick 
. CJollins (1926), 96 L. J. K. B. 1016. 

1528. Add. Annotation: — As to {\) Refd. Sabatier 
V. Trading Co., [1927] 1 Oh. 496. 

1529. Add. Annotations : — Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v. English Sewing Cotton Co., 
[1923] A. C. 744 ; Swedish Central By. v. 
Thompson, [1925] A. C. 495. Apld. Egyptian 
Delta Land <fe Investment Co. v. Todd, [1929] 
A. 0. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch 863. 

1531. Add. Annotation : — Expld. & Dlstd. The 
Lalandia, [1933] P. 56. 

1532. Add. Annotation : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1534. Add. Annotation : — Consd. The Lalandia, 
[1933] P. 56. 

1536. Add. Annotations : — Consd. The Lalandia, 
[1933] P. 56. Refd. Wilcocks v. Pinto 
(1924), 09 Sol. Jo. 178. 

1536a. Agent primarily carrying on own business.] 
— Pltfs., the owners of a vessel damaged in 
collision with a vessel owned by deits., a 
foreign corpn., served a writ upon a member 
of an English firm, E. M. & Co., who acted 
as defts.’ agents. The writ was served at 
E. M. Sc Co.’s London offices. Defts. moved 
to set aside the writ & service on the ground 
that they were not resident within the juris- 
diction. It appeared that E. M, Sc Co. were 
one of defts.’ agents in this country for the 
booking of freight, issue of passenger tickets. 
Sc the ordinary purposes for which phip’s 
brokers are employed. The only remunera- 
tion received by them was the customary 
agents’ commission, Sc they had no concern 
with the management of deft, corpn. The 
only name appearing on the door of E. M. 


PART XV. SECT. 8. 

18941. To wham addressed .] — WTicn 
mandamuB prooeedings He against a 
municipal corporation. It is the better 
practice to make parties the members 
of council & officers whose alleged 
delinquencies are involTed. — R. (Hsad) 


V. Pbmbina Municipal District No. 
362. rie22J 8 W. W. R. 857 ; 70 

D. L. R. 659.--CAN. 

PART XV. SECT. 10, SUB-SECT. 3.— C. 

sd. Bye-laws ,] — A clerk In the office 
of the treasurer of a municipal corpn., 
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not being the custodian of the bve- 
laws of the corpn., is not compellaDle 
to produce any of them, upon his 
cross-examination on an affidavit made 
by him on behalf of the oorpn. for nse 
on a motion to wbioh the oorpn. la a 
party. — ^W iison v. Fuemino (1900), 
19 P. R. 208.— CAN. 



VoL Xm.— Oorporailoiu. Cases 1686a— 1604 


& Co.’s offices was (heir own name, but 
upon th© window of tho g^round floor their 
name was exhibited as agents for the deft, 
corpn. together with the names of other 
foreign shipping cos. for whom E. M. & Co. 
acted : — Held : B. M. A Co. were a firm 
who “ sold A did not “ maJke ” contracts 
on behalf of defts., A defts. did their business 
in this country “ through ** E. M. A Co. A 
not ** by them ; defts. accordingly, were 
not resident within the jurisdiction A the 
writ A service must be set aside. — The 
Lalakdia, [1933] P. 66; 102 L. J. P. 11 ; 
148 L. T. 97 ; 49 T. L. R. 69 ; 18 Asp. M. L. 0. 
351. 

1537. Add* Annotations : — Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central Ry. v* Thompson, [1924] 2 
2 R. B. 255. 

1540. Add. Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central Ry. v. Thompson, [1924] 2 
E. B. 255. 

1544a. Manager of London branch.] — Pltf. 

issued a writ agiJnst deft. co. A A., its 
managing director., A the writ was served 
upon ^ A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 


of process, A the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g.^ the remittance of dividends 
to shareholders, were then being carried out 
there, A at no other place, on behalf of the 
co. : — Held : (1 ) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
A service upon A. was effective service upon 
the co. ; (2 ) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier v. Trading 
Co., [1927] 1 Oh. 495 ; 96 L. J. Ob. 211 ; 136 
L. T. 674 ; 71 Sol. Jo. 104. 

1644b. On person authorised to accept 

service — Sufficiency of Indorsement of writ A 
affidavit of service.] — Fester Fothergill A 
Hartung V. Russian Transport A Insur- 
ance Co., [1927] W. N. 27, 0. A. 

See, also, Companies, No. 8627a, ante. 

1546. Add. Annotation : — Refd. Sabatier v. Trading 
Co., [1927] 1 Oh. 495. 

1548. Add. Ayinotations : — Refd. Republica de 
Guatemala r. Nunez, [1927] 1 K. B. 069; 
Richardson v. Richardson, [1927] P. 228. 

1557. Add. Annotation Refd. Employers* 
Liability Assco. v. Sedgwick Collins (1926), 
96 L. J. K. B. 1016. 


Part XVI- 

1603a. On equity of redemption — Companies Act, 
1929 (c. 23), s. 296.] — In 1899 a limited co. 
mortgaged to the trustees of a will certain 
leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
A in 1913, the trustees having called in the 
mtge., the co. made default A the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, A nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, A the Crovra 
claimed the equity of redemption as bond 


PART XV. SECT. 12, SUB>SE0T. 4.— 
B. (b). 

m I. .1 — A writ waa iseoed 

agalnat a oo.. registered A oarryliig on 


Dissolution. 

vacantia: — Held : (1) Cos. Act, 1929 (c. 23), 
s. 296, did not apply, as that sect, was not 
retrospective, A (2) after the disappearance 
of the legal entity which had the right of 
redemption the Crown was entitled to the 
property as bond vacantia. — Re Wells, 
Swinburnk-IIanham v. Howard, [1933] Oh. 
29 ; 101 L. J. Ch. 346 ; 148 L. T. 5 ; 48 
T. L. R. 617, C. A. 

1604. Add. Annotations : — Distd. Be Wells, Swin- 
bumo-Hanham v. Howard, [1983] Ch. 29. 
Refd. Morris v. Harris, [1927] A. 0. 262 ; 
Re Katherine et cie. Ltd., [1932] 1 Ch. 70. 

After this case add; — 

-.] — See, now. Companies Act, 
1929 (c. 23), 8. 296. 


of a writ for Bervloo ^on the oo. in 
London. — P ort Huon laurroBOWKRa' 
Co-OPKRATIVE Assoon., Ltd. r. 
Labkinson (Samukl), Ltd. (19SJ4), 
20 Tae. L. R. 1.— AUS. 


buBinesB in EnElood, bnt not rogistered 
nor cariTlng on b»iBlne88 in Tajnnanta.. 
The writ was served In London : — 
Held : the writ must be set aside, m 
there waa no authority for the issue 
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SiraLisB: ahu Smfirk Digbst SxnppiiBMEirr. 


CORROBORATION. 

See Bastard'S’ ; Crimizyaz. Liaw ; Bvxdrn’Ob:. 


COUNCILS. 

See Looai. GtOVErnmrnt ; Mbtropox^is. 


COUNTY BOROUGH COUNCIL. 

See LiOOal G-ovbbnment. 
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VoL Xm.— County Conrts. Oases 14 — ^188a. 


COUNTY 


Part I. — Courts, Judges 

14. Add, CUaUon 15 B. W. O. 0. 91. 

18. “ above Act ** in the holding refers to 15 & 16 
Viet. c. Ixxvii. 

19. Before this case add “ See, now. County 
Oourte Act, 1924 (c. 17).** 


COURTS. 

and Officers Generally. 

21. Before this case add ** See, now, County 
Courts Act, 1924 (c. 17).» 

22. Add, Annotation: — A5 to (1) Consd. A. W. 
V, Cooper & Hall, [1926] 2 K. B. 816. 


Part II. — Liability and Protection of Judges and Officers 

of Court. 


49. Add, Annotation : — Refd. Domine v. Grims- 
daU, [1937] 2 All E. R. 119. 

81. Add, Annotaiions . — Apld. Freeborn v Leem- 


ing, [1926] 1 K. B. 160; Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assocn. Inc. v, Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 642. 


Part Ml. — 

66. Add. Annotation : — Apld. Parsons v, Burgess 
(1927), 43 T. L. R. 713. 

66. Add. Annotation : — Consd. Upton v. Farmer 
(1930), 142 L. T. 626. 

70a. Action for breach of promise of marriage,] 

Reap, brought a county ct. action agaiLf»i 
appet. for the return of money & articles, 
alleging that the parties had promised to 
marry one another &> that appet. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — .• 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — Pabsons v. Burgess 
(1927), 96 L. J. K. B. 787 ; 138 L. T. 134 ; 43 
T. L. R. 713. 

71. Add. Annotation : — Folld. Brakspear 
Barton, [1924] 2 K, B. 88. 

71a. Question of repairs— Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).] — Deft, was the tenant of a tied 
public’house with living accommodation, 
of which pitfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, in 
Dec. 1920, took from pitfs. a new lease : 

“ To hold the said premiss with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years ... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which ^ 
had caused a great improvement in the* 
licensed tx^e of the house. The con- 
ditions of the new lease to repairs were 
more onerous for the tenant than thbse of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase t — 
Held: the question as to repairs could only 
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Jurisdiction. 

be decided by the county ct., & the High Ct. 
had no jurisdiction on this point. — Bbak- 
spBAR (W. H.) & Sons, Ltd. v. Barton, 
[1924] 2 K. B. 88 ; 93 L. J. K. B. 801 ; 131 
L. T. 638 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

83. Add. Citation : — eub nom. Glennie v. Del- 
mar, 1 L. M. & P. 402. 

92. Add. Citation : — sub nom. Shbils v. Rait 
(1849), 7 C. B. 116 ; 137 E. R. 47. 

99. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. 0. 1. 

106. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. 0. 1. 

138a. Guarantee — Payment by Instalments.] — By 

a contract in writing between 11. H. &; a 
cycle manufacturing co., H. H. requested 
the co, to supply him witli a bicycle & under- 
took in consideration of their doing so to 
pay to appet. corpn. a deposit & the balance 
of tlie purchase-price by instalments at the 
addi'ess of appet. corpn., which was within 
the district of the B. county ct. By an agree- 
ment in writing between 8. II. & appet. 
corpn., 8, H., who did not reside or carry 
on business within the district of the 8. 

^ county ct., agreed that, in consideration of 
the bicycle being supplied to H. II. ” on the 
terms of the said order, should H. H. make 
default in due i>ayment of any instalment or 
instalments of the price ” of the bicycle “ the 
whole smn shall immediately become due 
1 will, on demand, pay the same to you in 
London.” The bicycle was supplied to 
H. H., who paid certain instalments of the 
purchase-price & then made default. Appet. 
corpn. then sought to sue 8. H. in the S. 
county ct. on his guarantee for the balance 
due : — Held : the proposed action was 
I founded, mainly if not wholly, on a contract 
' for the sale of goods for which payment 
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was to be made by instalments within 
County Ct. Rules, Ord. II,, r. 1 (3), & not 
merely on the guarantee, so that it could not 
be brought in the S. county ct., but must be 
brought in the ct. for the district in which 
deft, resided or carried on business as pro- 
vided by r. 1 (1) (a). — R. v. Shoreditch 
County Court Registrar, Ex p. Saxon 
Rinancb Corpn., Ltd., [1938] 1 K. B. 402 ; 
[1937] 4 All B. R. 231 ; 107 L. J. K. B. 140 ; 
168 L. T. 373 ; 64 T. L. R. 63 ; 81 Sol. Jo. 
904, D, C. 

189a. Issue of summons before leave 

obtained— 'Irregularity.]— On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one imder 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported b^y an afiidavib. No affidavit 
was sworn until Feb. 6, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., &i a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
. of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action : — Held : ( 1 ) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 
Jan. 39, & pltf. was entitled to recover. — 
Pringle v. Hales, [1926] 1 K. B. 673 ; 94 
L. J. K. B. 468 ; 132 L T. 785, C. A. 

143a. Partnership action — Commencement in 
wrong county court — Jurisdiction to hear 
under 1919 Act, s. 10.] — R. v. Lailey, Judge, 
Ex p, Koffman, No. 244a, post, 

147a. Claim for declaration as to future pay- 

ments — Involving payment of sums exceeding 
prescribed limit.] — Where an action was 
brought in the county ct, to recover a money 
claim under an agn^ement, & also for a 
declaration as to future payments under the 
agreement : — Held : the county ot. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 66. — Smith v. Smith, 
[1925] 2 K, B. 144 ; 94 L, J. K. B. 813 ; 133 
L. T. 346, D. C. 

AnnotiUion Humber CJonservancy Board v. Federated 

Coal &, Shipping Oo., [1928] 1 K. B. 492. 

148. After this case add **Sum lent beyond 
jurisdiction— Action for relief under Money- 
lenders Act, 1900 (c. 67),] — See Money & 
Money-Lending, No, 877a.” 


197, Add* Annotation : — Consd. Dudley & District 
Benefit Bldg. Soc. v- Gordon, [1929] 2 K. B. 
106. 

198a. Duty of judge to make order — On proof of 
right to possession.] — The words ” may 
order ” in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to m^e an order for possession. In 
exorcising the discretion g^iven him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months : — Held : this was 
not a judicial exercise of his discretion, in 
either case. — Shejtield Corpn. v, Luxford, 
Same v, Morrell, [1929] 2 K. B. 180 ; 98 
‘ L. J. K. B. 512 ; 141 L. T. 265 ; 93 J. P. 
235 ; 45 T. L. R. 491 ; 73 Sol. Jo. 367, D. C. 

198b. Terms of order — Postponement of operation 
— What must be considered.] — Sheffield 
Corpn. v, Luxford, Same v, Morrell, 
No. 198a, ante, 

205. Add, Annotation : — Refd. Rye v.' Purcell, 
[1926] 1 K. B. 440. 

206. Add, Annotation: — Refd. Be Keystone 
Knitting MiUs Trade Mk., [1929] 1 Ch. 92. 

206a. Claim for declaration.] — (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money Is claimed. Stilea v. EcclestanCf 
No. 211, post, overd. 

Upon a contract for the Sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake-holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim : — Held : the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 67, where the 
purchase-money exceeded £600, the amoimt 
limited by that sect. — D e Vries v. Small- 
ridge, [1928] 1 K. B. 482 ; 97 L. J. K. B. 
244; 188 L. T. 497, 0. A. 

Annotation : — Consd. Upton v. Farmer (1930), 142 T. 526. 

206b. .] — Observations as to declarations in 

county cts. — H umber Conservancy Board 
V. Federated Coal & Shipping Co., Ltd., 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 130 ; 138 
L. T. 334 ; 17 Asp. M. L. 0. 338, D. C. 

.] — See, also. Nos. 147a,^ 212. 

208. Add, Annotation : — Consd. Smith v Smith, 
[1925] 2 K. B. 144. 

209. Add, Annotation : — Refd. Upton v. Farmer 
(1930), 142 L, T. 526. 

211. Add* Annotation : — N.P. De Vries v* Small- 
ridge, [1928] 1 K. B. 482. 
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212. Add. Annoiationa :-~Dlstd. Davey v. Robinson, 
[1923] 1 K. B. 663. Apld. Smith v. Smith, 
[1925] 2 K. B. 144. FoUd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton V. Parmer (1930), 142 L. T. 626. Refd. 
Humber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow V. Trawlers (White Sea) & Grimsby 
(1929), 141 L. T. 676. ^ 


213. Add. Annotations : — Consd. Upton v. Parmer 
(1930), 142 L. T. 626. Retd. De Vries v. 
SmaUridge, [1928] 1 K. B. 482 ; Olive v. 
Paynter, [1932] 2 K. B. 666, 

Alter this case add “In remitted action.] — 
See No, 373a, post.” 

221. To cross-reference before this case add “ See 
S. 0. J. (Consolidation) Act, 1925 (c. 49). 
8. 203.“ 


235. For “Not within Jurisdiction** read “Within 
Jurisdiction.** 

235a, .] — Dk Veibs v. Smallridge, No. 206a, 

ante. 

240a. After mortgage of Interest by 

legatee.]— Legatees who have mtged. their 
interest in a legacy will be restrained from 
prosecuting a suit in the county ct. to obtain 
payment of the same from the exors. — 
Neighbour v. Brown (1857), 26 L. J. Ch. 
670. 


244a. Partnership — Action for dissolution or winding 
up — Effect of denial of partnership on Juris- 
diction.] — (1) The jurisdiction conferred by 
1888 Act, 8. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership wba/e the 
property does not exceed the v£due specified, 
is not limited to an action in which the 
existence of the partnership alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
& deft. & an account of his share of the 
profits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnership within 1888 Act, s. 67 (7). 

(3) Where, contrary to 1888 Act, s. 75, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than that in which the partner- 
ship is being carried on, the county ct. judge 
before whom the action comes has a dis- 
cretion under 1919 Act, s. 10, to hear & 
determine it. — R. v. Lailey, Judge, Ex p. 
Koffman, [1932] 1 K. B. 668; 101 L. J. 
K. B. 321 ; 146 L. T. 316 ; 48 T. L. R. 208, 
O. A. 

244b. What amoimts to— Action for 

declaration & account.] — R. v. Lailey, Judge, 
Ex p. Koffman, No. 244a, ante. 


VoL XHL— Ooiinty Ooorts. Cases 212— 841a. 

249. Add. Annotations : — Consd. Rossiter v. 
Langley, [1926] 1 K. B. 741 ; RussoCf v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 

257a. Right of solicitor to practise— Without sign- 
ing court roll.] — An admitted solr. of the 
Supreme Ct. has a statutory right to practise 
in the county ct. when it is exercising its 
bkpcy. jmisdiction may therefore do so 
without signing the roll of the ct. as required 
by Ord. 64, r. 7, of the County Ct. Rules, 
1903-32.— iec Debtor (No. 29 of 1931), 
[1934] Ch. 280; 103 L. J. Ch. 130; 150 
L. T. 126 ; 50 T. L. R. 38 ; [1933] B. & 
C. R. 228, C. A. 

272a. ,] — Re Bane v. Poxall A 

Canpor in the County Ooort of Norfolk 
(1856), 20 J. P. Jo. 293. 

295. Add. Annotation : — Refd. Salter v. Lask, 
ri923] 2 K. B. 798. 

297. Add. Annotation : — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

315a. Disputes in relation to fishing boats — 

Merchant Shipping Act, 1894 (c. 60), s. 387.] — 
Pltfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
. lent by them to deft. Deft, alleged in 
defence that the sum claimed had been paid 
to him as wages ; further, tliat the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
— Held : the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmucli as that ct. had fill along had 
jurisdiction to entertain an action for money 
lent & the sect, did not either expressly or 
by implication exclude that jurisdiction ; &, 
further, the jurisdiction of the super- 
intendent under the sect, did not arise until 
a party to the dispute called him to decide it, 
& here no party had called upon him to do 
so. — Sturley r. Powell, [1930] I K. B. 
677 ; 99 L. J. K. B. 197 ; 142 L. T. 484 ; 
40 T. L. R. 230 ; 18 Asp. M. L, C. 97. 

326. Add. Annotation : — Refd. Bartlam v. Evans, 
[1936] 1 K. B. 202. 

327a. Appearance— Raising defence not chal- 

lenging Jurisdiction.]— Pringle v. Hales, 
No. 139a, ante. 


Part IV. — Remitted Actions 


331. After this case add “ Action for relief under 
Money-lenders Act, 1900 (c. 51).] — See 

Money & Money-Lending, No. 434a.’* 

335a. Meaning of “amount . . . remaining 

in dispute ** — Discount retained on payment 
of claim.] — Lee (A.) & Co., Ltd. v. Beatrice 
Stephenson, Ltd., [1932] W. N. 33 ; 173 
L. T. Jo. 76, 0. A. 
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341a. Damages for personal Injury,] — In 

exercising his discretion under fA^unty Cts. 
Act, 1919 (c. 73), 8. 2, the judge ought to have 
serious regard to the gravity of the case & the 
magnitude of the interests involved & to the 
question whether deft, has primd facie a 
good defence to the action. 

Where in an action brought by a pltf. 

27 
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who sustained grave injuries by the over- 
turning of the lorry in which he was a pas- 
senger against the owner of the lorry for 
damages for negligence, deft, applied before 
delivering her defence for security for costs 
& in default for the transfer of the action to 
the coimty ct., but by her affidavit in support 
made no allegation that she had a good 
defence on the merits : — Held : there was no 
sufficient material available for the exercise 
by the judge of his discretion by making the 
order asked for, & accordingly that the order 
must be set aside. — Stevens v. Walker, 
[1936] 2 K. B. 216 ; [1936] 1 AU E. R. 892 ; 
106 L. J. K. B. 683 ; 164 L. T. 660 ; 62 
T, L. R. 602 ; 80 Sol. Jo. 404, C. A. 

Annotations : — Consd. Culver v. Beard, [1937] 1 All E. R. 

301 ; BerrJdj^^o v. Everard. 11038J 2 K. B. 282 ; PhillipH 

V. Lloyd ifc Hous, Ltd., U»38j 1 All E. R. 220. Refd. 

Evans v. Baitlam, [1937] A. O. 473. 

8411). .] — ^Pltf. in an action for damages 

for negligence was an infant a poor person. 
The injuries alleged were of a serious 
character, &; might result in permanent 
injury affecting her earning capacity. Defts. 
applied to have the action transferred to 
the county ct. The judge who heard the 
application had before him the statement 
of claim & the defence ; pltf.’s counsel urged 
‘ that the transfer should not be ordered on 
the ground that the injuries were serious. 

, An order was made remitting the case to the 
county ct. Pltf. appealed -Held : (1) there 
was a statutory discretion vested in the judge, 
dc his exercise thereof ought not to be dis- 
turbed unless it could be clearly shown that 
he had acted upon a wrong principle ; (2) an 
order under County Cts. Act, 1919 (c. 73), 
8. 2, can be made in a poor peraons case, since 
it does not order seciuity for costs to be given 
but merely order’s remission to the county ct. 
if security is not given. — Culver v. Beard, 
[1938] 2 K. B. 292, n. ; [1937] 1 All R. 
301 ; 81 Sol. Jo. ISei, C. A. 

AnnoiaUons : — As io (1) Consd. BiTridprt* Evorard, [1938] 

1 All E. K. 717 ; PhillipH v. Lloyd & Hons, Ltd., [1938] 

2 Iv. B. 282. 

841c, .] — On an application to a judge 

of the High Ct. under County Cts. Act, 1934 
(c. 63), s. 40, for the transfer of an action 
from that ct. to the county ct., the judge has 
a discretion to order either that the action 
shall or shall not be transferred ; but, in 
exercising tliat discretion, he should have 
regard to all matciiial considerations whether 
of fact or law, such, for example, as the 
amount of the damages whicli may be 
recovered in the action, the soundness of the 
defence, tSc the probability^ of difficult 
questions of law ai’isiiig at the trial, A:, if 
he fails to have due regard to any of these 
mattei's, the Ct. of Appeal has jurisdiction 
to overrule his discretion & set aside his 
order. 

A girl aged sixteen employed in a factory 
at a wage of 18a. Od. a week, wliile managing 
a maelune in the coui'se of her employment, 
had the thumb of her right hand cut off by the 
machine. 8h© & her st^epfather, a dock 

labourer, as her next friend ^ also on his 
own behalf, brought an action in the High Ct. 
against the pi'oprietors of tlie factory for 
damages for alleged negligence & breach of 
statutory duty. Defts. denied negligence, & 
pleaded contributory negligence, volenti non 
fit injuria common employment. There 


was some imcontradicted evidence tending 
to show that defts. had been convicted of a 
statutory offence in respect of the fencing of 
the machine. On the application of defts. 
the judge in Chambers made an order to 
transfej; the action to the county ct. On 
apx>eal to the Ct. of Appeal : — Held : the 
application raised for consideration important 
matters of both fact &; law, the judge in 
making the order to transfer the action had 
apparently exercised his discretion without 
having given due consideration to all these 
matters, & his order should be set aside 
& the action retained in the High Ct. — 
Phillips v. Lloyd & Sons, Ltd., [1938] 2 
K. B. 282; [1938] 1 All E. R. 226; 107 
lu J. K. B. 593 ; 158 L. T. 234 ; 64 T. L. R. 
337 ; 82 Sol. Jo. Ill, C. A. 

341 d. .] — An order had been made 

remitting to the county ct. an action in 
which the administrator of an infant, who 
had been killed in a motor accident, was 
claiming damages in respect of loss of expecta- 
tation of life : — Held : the case would involve 
. . considering whether a child was entitled 
, to greater damages in respect of loss of 

* expectation of life larger than an adult, & 
also whether loss of enjoyment of life ought 
to be taken into account. These were 
difficult questions of law, which have not 
yet been decided, & therefore it was desirable 
that the case should be tried in the High 
Ct. — Beriudge V , Everabd, [1938] 1 All 
E. R. 717 ; 64 T. L. R. 462 ; 82 Sol. Jo. 173. 
343. Add, Annotation : — Consd. Culver v. Beard, 
[1937] 1 AU E. R. 301. 

349a. Affidavit should contain allegation 

as to defence.] — Stevens v. Walker, No. 
341a, ante, 

351. Add, Annotation : — Refd. Culver v. Beard, 
[19.37] 1 All E. R. 301. 

362. Add, CUation -91 L. J. K. B. 771. 

Add, Annotation : — Consd. Culver v. Beard, 
[1937] 1 All E. B. 301. 

After this case add : — 

.] — SeCy now, County Court Rules, 

Ord. 33, r. 20. 

352a. .] — Culver v. Beard, No. 341b, 

ante, 

860. Add, Annotation : — Dlstd. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

873a. On jurisdiction of county court — Reduction 
of claim for damages — Alternative claim for 
injunction.] — Where an action, commenced 
in the Hi^ Ot., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the coimty ct. 
- jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf. & deft, entered into an agreement, 
which provided that in the event Mjf any 
breach thereof by deft, he should pay to 
pltf. in respect of each such breach a sum of 
£160 by way of agreed & liqnoidated damages. 
Pltf. aUegcdi that deft, had broken the agree- 
ment, ^ be brought an action in the High Ct. 
claiming the sum of £160 & an injunction. 
Pltf. afterwards applied, under 1910 Act, 
s. 1, to have the action remitted to a countv 
ct., reducing the money claim to £90, k 
claiming an injunction in the fidtemative. 
The master made an order for remittal. 
Pltf. then delivered particulars of claim, 



asking for £90 danoages or in the alternative 
an Injunction. He adndtted, however, that 
the object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ^und that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ot., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial 
Held: the decision of the Div. Ct. was 
correct. — Davby i\ Robinson, [1923] 1 K.B. 
663 ; .92 L. J. K. B. 336 ; 128 L. T. 513 ; 39 
T. L. R. 163 ; 67 Sol. Jo. 246, 0. A. 

879. Add, Annotation : — Consd. Davey v. Robinson, 
[1923] 1 K. B. 663. 

382. Add, Annotaiion: — Consd. Upton v. Farmer 
(1930), 142 L. T. 626. 

394. Add, Annotation : — Consd. Culver v. Beard, 
[1937] 1 All E. R. 301. 

408a. Discretion of county court judge.] — 

An action founded on tort was remitted with- 
out any special order as to costs by tlie High 
Ct. to the county ct. under County Cts. Act, 
1934 (c. 53), 8. 40. & judgment for pltf. was 
given by the count y ot. for £60 & costs. In 
the minute of the judgment as recorded no 
special direction appeared a.s to costs & the 
re^strar proceeded to tax the costa on the 
High Ct. scale down to the date of remission 
& thereafter on column C of the county ct. 
scales. Thereupon deft, applied to the judge 
to amend the judgment by making the whole 
of the costs taxable on column C. This 
application was successful. On appeal by 
pltf. against the order of the county ct. judge 
dii’ecting the minute to be so amended - 
Held : where in the opinion of the county ct. 
judge the action is one which ought properly 
to have been conmienced in the county ct. it 
is within liis discretion to direct that the 
whole of the costs (both High Ct. costs 
before remitter & county ct. coats subse- 
quently) should be taxed on the appropriate 
county ct. scale. Therefore, in the present 
case, the whole of the costs were properly 
taxed on column C of the county ct. scales, 
&: the ct. would not interfere with the 
exercise of the discretion. — Goadby v. 
Okridge, [1938] 1 K. B. 641 ; [1937] 4 

All E. R, 610; 107 L. J. Ch. 313; 158 L. T. 
61 ; 64 T. L. R. 239 ; 82 Sol. Jo. 35, C. A. 

404a. Duty of county court Judge to specify scale of 
costs*] — In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costs are to be taxed. Semble : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — Gold Bbothbbs & Nash, Ltd. 
V , Fulleb (1926), 134 L. T. 161; 70 Sol. Jo. 
284, D. 0. 

Annotation : — Ck)BSd. Davies f>. Davlea (1927), 96 L. J. K. B. 

1066. 

404b. Order for costs on higher scale — 

Neeeasity for certificate.] — A county ct. judge 
cannot award to pltf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with 1888 Act, s. 119. 


V(d. xm.— Ooont}' OoortB. Cases 878a— 

— Davies t?. Davies, [1928] 1 K. B. 364 ; 96 
L. J. K. B. 1066 ; 137 L. T. 667, D. 0. 

407a. Claim reduced by giving credit — Scale of 
costs — Discretion of Court of Appeal.] — An 

action was brought in tho High Ct. for 
£94 5s, lid. The master in Chambers reduced 
the claim to £43 6a. lid. by giving credit to 
deft, for £61, gave deft, leave to defend as to 
the remainder, & remitted the case to the 
County Ct. Deft, then entered a counter- 
claim, which tho Ct. of Appeal found to bo 
unfounded, but the facts upon which the 
counterclaim was based further reduced the 
claim to £14 10a. lid. :—Held: (1) in the 
circumstances there was no judgment in the 
High C't. upon which costs on the Higli Ct. 
scale could be pven. (2) The Ct. of Appeal 
exercising the discretion vested in the County 
Ct. Judge by the County Cts. Act, 1919 
(c. 73), s. 12, awarded costs on Scale “ B ” 
throughout the proceedings, refusing to make 
three separate orders as io costs. — Hardman 
v. Causton, [1930] 1 All E. R. 61, C. A. 

408. Add, Annotation : — Refd. Hives v, Dawson 
(1927), 44 T. L. R. 37. 

410a. Discretion of county court Judge—To deprive 
successful party of costs.]-- -Where a pltf. has 
begun an action in the High Ct. within 
twenty-one days from issue of the writ has 
obtained, under R, 8. C., Ord. 14, an order in 
respect of part of his claim whereby ho may 
sign judpnent for £20 or upwards either 
• unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr,, & the remainder 
of pltf.’ 8 claim is remitted bo a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the Hi^h Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High CJt. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some misconduct. — Jenkins & Co. v. Simon, 
[1926] 1 K. B. Ill ; 95 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. L. R. 39 ; 70 Sol. Jo. 162, 
D. C. 

Annotationa : — Distd. Ilardman v. (JauBton, [1930] 1 All 
K . U. 01 ; (Joadliy i\ Orridi^r, U9:{S| 1 K. li. Oil. Refd. 
Uallivaii r . Warnian (1930), 109 L. T. .it). .{27. 

420a. Recovery of less than £50 — Joinder of 
actions — Whether total sums recovered to be 
considered.] — Gallivan v, Waiiman (1930), 
169 L. T. Jo. 327 ; [1030] W. N. 96. 


Sub -sect. 4 . - -Scale . 

420b. Costs up to remission costs In cause.] — An 

action was remitted to the county ct., &, in 
the order remitting it, it was ordered that 
the costs up to the time of remission should 
be costs in the cause : — Held : the effect of 
the order was that the costs up to tho time of 
remission wore to be costs on the High Ct. 
scale, & the county ct. judge has no juris- 
diction to vary that order. — Htmmons & Son, 
l/n>. V. WlLTSHmE, [1938] 3 All E. R. 403 ; 
159 L. T. 205 ; 54 T. L. K. 1018 ; 82 Sol. Jo. 
604, C. A. 
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Part V. — 

488. Add* Annotation : — Generally ^ Retd. Friem 
Bamet U. 0. v. Adams, [1927] 2 Oh. 26. 

456. Add. CUaiions:--^! L. J, Ch. 027; [1922] 
B. & O. R. 155. 

472. Add, Citation : — 20 L. G. R. 607, 

472a. Increase ot Rent & Mortgage Interest (Re- 
strictions) Act, 1920 (c. 17), s. 5 — Recovery 
ol possession.] — (1) Sect. 5 of Rent (Restric- 
tions) Act, 1920, ia not a statutory defence 
or one of which notice must be given under 
County Ct. Rules, 1903, Ord. 10, r. 18. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it does, whether he should 
make or refuse an order for possession 
(ScRUTTON, L.J.). — Salter v, Lask, [1924] 

1 K. B. 764 ; 93 L. J. K. B. 686 ; 130 L. T. 
,323 ; 68 Sol. Jo. 420 ; 22 L. G. R. 290, C. A. 

Anruitation : — As to (2) Folld. Lefevre v. Hirst (1931). 100 
L. / K. n. 733. 

489. Add. Annotation: — As to (2) Retd. Morriss 
V. Baines Co., [1933] 1 K. B. 640. 

497a. Application under A^i ministration of 

Justice Act, 1920 (o. 81), s. 3 — Discretion of 
Judge to order trial without Jury.]— On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.* servants. Defts. filed a defence deny- 
ing negligence & aftei'wards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order Sc alleged that the learned judge had 
not properly exercised his discretion : — 


Procedure. 

Held : the above sect, did not give the county 
ct, judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave him a discretion which must be exer- 
cised j udicially ; in this case there were no 
proper materi^s on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion. — Winn v, 
London County Council (1923), 130 L. T. 
350 ; 88 J. P. 31 ; 40 T. L. R. 106 ; 68 
Sol. Jo. 502, D. C. 

497b. Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 
, county ct. judge is bound in law to make 
the oi^er asked for, unless the party desiring 
, to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.— Calcraft v'. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B, 1092 ; 129 L. T. 794 ; 39 
T. L. R. 466 ; 67 Sol. Jo. 641, D. C. 

Annotation CoDSd. Winn v. L. C. C. (1923), 130 L. T. 350. 

499a. Action in which fraud alleged— Whether 

mere allegation sufificient.] — To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81 ), 8. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v, 
Islington Guardians, [1923] 1 K. B. 44 ; 
92 L. J. K. B. 250; 128 L. T. 447 ; 87 
J. P. 61, D. C. 


Part VI. — Trial, Judgment and Execution. 


526a. To refer to registrar — Necessity for consent 
of parties.] — Apart from the special cases 
referred to in County Cts. (Amendment) Act, 
1934 (c, 17), s. 20, a county ct. judge has no 
power to make an order referring the whole 
of an action to the registrar for inquiry & 
report, unless the parties consent thereto. 
Such an order if made without consent renders 
the proceedings void a6 initio & is not cured 
by the subsequent conduct of the parties. — 
Morgan v. Cullen, [1936] 2 K. B. 324 ; 
[1936] 2 AU E. R. 147 ; 105 L. J. K. B. 660 ; 
165 L. T. 245 ; 80 Sol. Jo. 426, C. A. 

534a. Damages claimed.] — In an auction 

for damages &; an injunction in respect of 
alleged trespass, neither the prcecipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor the reserved 
I'ent of the dominant tenement exceeded 
£100 per annum ^ but did not state tJie value 


or reserved rent of the servient tenement. 
The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25 ; & the 
second, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year : — 
Held : the county ct. judge had power under 
the above sect, to make the second amend- 
ment, & the first amendment also. — Upton v. 
Farmer (1930), 142 L. T. 620 ; sub nom. 
Farmer v. Upton, 46 T. L. R. 252 ; 94 
J. P. Jo. 136. 

684b. — Rent of servient tenement.] — 

Upton v. Farmer, No. 534a, ante. 

585a. Action for ejectment — Action for recovery 
of possession appropriate. ]-y Where an action 
for ejectment is brought in the county ct. 
under CJounty Courts Act, 1888 (c, 43), s. 69, 
8c: the proper course would have been to 
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claim recovery of possession under sect. 138, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary to 
enable him to deal with the real rights of the 
parties. — DAVYt?. Magnus (1931), 47 T. L. R. 
009 ; 76 Sol. Jo. 660, D. C. 

554. Add, Annotation : — Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

503. Add. Annotations : — Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. C. 336. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 
2 K. B. 617. 

565. Add, Annotations : — Consd. Ord v. Ord, 
[1923] 2 K. B, 432 ; Ttie Koursk, [1924] 
P, 140; Debenhams v. Perkins (1925), 133 
li. T. 252. Apld. Conquer v. Boot, [1928] 2 
K. B. 336. 

See, also. Estoppel, No. 447a, post, 

578. Add, Annotaiiona : — Refd. Scammell v. 

Hurley, [1929] 1 K. B. 419 ; Desborough v. 
Portsmouth (1934), 27 B. W. C. O. 192. 

57Ba. ,] — ^A county ct. judge has 

no right to dismiss a workman’s claim for 
arbn., without bearing any evidence, on 
counsel stating iTi his opening that money 
paid into ct. by the employer, representing 
the full compensation due to date, had already 
been taken out by the worlanan. 

A judge has no right to non-suit a pltf. on 
counsel’s opening (Lord Hanworth, M.R.). 
— Dbsborough V. Portsmouth (1934), 27 
B. W. 0. C. 192, 0. A. 

593. Add, Annotation: — As to (2) Refd. Campbell 
V, Poliak (1927), 43 T. L. R. 495. 

606. Add, Annotation : — Consd. Boyle v, Cnion 
Coal Storage Co. (1935), 28 B. W. C. 0. 49. 

608. Add, Annotation : — Consd. Boyle v. Union 
Coal Storage Co. (1936), 28 B. W. 0. C. 49. 

617. Add, Citation 15 B. W. C. C. 43. 

Add. Annotation : — Refd. Moore Cunard 
S.S. Co. (No. 2) (1935), 28 B. W. C. C. 469. 

619. Add. Annotations : — Consd. Manners v. Man- 
ners & Fortescue, [1936] 1 All E. R. 41. 
Refd. R. V. Copcstake, Ex p. Wilkin.son (1920), 
90 J. P. 191 ; Boyle v. Union Coal Storage 
Co. (1935), 28 B. W. C. C. 49 ; Moore v. 
Cunard S.S. Co. (No. 2) (1936), 28 B. W. C. G. 
469 ; Rowell v. Pratt, [1937] 3 All R. R. 660. 

621. Add. Annotation: — Refd. R. v. Newport 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 

626. Add. Annotation : — Refd. Manners v. Manners 
& Fortescue, [1936] 1 All E. R. 41. 

645a. Goods already in possession of sheriff.] 

— A. W., Ltd. v. Cooper & Hall, Ltd., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than value of goods —More than Judgment 
debt Sc costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 


8. 156i the sum of £20 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costa of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that ho 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the coats the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 166 
he was bound tS remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £26 
was deposited with & taken by the bailiff 
under sect. 160 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount ot the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit. — Newsum, 
Sons &; Co., I/rD. v. James, [1909] 2 K. B. 
384 ; 78 L. J. K. B. 761 ; 100 L. T. 862 ; 
53 Sol. Jo. 621, 1). C. 

651, Add. Annotation : — Refd. Doinine v. Cohen 
& Co., [1930] 1 AU E. H. 65. 

662. Add. Annotation : — Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, 11929] 2 K. B. 180. 

653a. Debt deposited with bailiff by third party — 
Pending new instalment order.] — Pltf. ob- 
tained judgment against dofhs. for the sum of 
£53 8s. payable in instalmonts of £2 monthly. 
One of these instalmonts being in arrear 
pltf. levied execution for t he whole amount 
then owing & seized certain proi)erty. A 
friend of defts. then paid the bailiff tlie whole 
amotmt outstanding (josts of the execution, 
& was given a receipt slating that the sum 
was paid as a deposit pending an application 
to the ct. It was intended that u})on an 
application to the ct. deft, should pay the oncj 
instalment & the costs of execution & that 
a new order for |>ayment for instalments 
should be made. The order made by the ct. 
followed these terms, but went on to add that 
if deft, did not i^ay the costs of execution, 
the so-called deposit should remain in ct. 
until further order : — Held : this course was 
quite irregular as it did not appear whether 
the friend paid the money as agent of 
defts. or otherwise. If he paid as such agent 
the debt was discharged Sc the execution was 
at an end, <fe no further order could be made 
with regard to it. If, in fact, he was not an 
agent of defts. no order could be made in 
respect of the said sum paid as a deposit as 
the person paying it was not a party to the 
action. — D ominb v. Cohen & Co., [1936] 1 
All E. R. 55, C. A. 

Anruftaiion : — Retd. Domino v, Grimadall, IIO.'IV] 2 All E. R. 

119. 


Part VII. — Costs. 


677. Add. Annotation : — Rqld. Russoff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 

684. After this case insert “ Sect also. Nos. 666- 
573, ante.*' 


686. Add. Annotation : — Refd. Temperance Loan 
Fund V. Erwood (1927), 137 L. T. 449. 

690. After this case add “ Action by 

money-lender.] — See Money Sc Money-Lend- 
ing, No. 442a.” 
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Oases 091— 760b. English and Empibb 


Digest Supplement. 

County Ote. Act, 1888 (c. 43), b. 116 (1). 
& pltf . wae entitled to costa on the High Ot. 
scale.— Dbvkrbll v. Milne, [1920] 2 Oh. 
62 5 89 L. J. Oh. 306 ; 123 L. T. 566. 


691. Add, Annotation : — Refd. Campbell PoUak, 
[1927] A. 0* 732. 

891a. Order lor costs on lower scale.]— When 

the amount found due to pltl. is between 
£20 & £50 the scale of co^ applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
b frivolous or oppressive, or that there has 
been mbconduct or dishonesty on hb part. 
— Huqhbs (W.) & Son v, Satohell (1926), 
134 L. T. 93, D. 0. 

691b. In remitted action.]— Jeneinb & Co. 

t>. SlHON, No. 410a, ante, 

698. Add, Annotation : — Refd. Campbell v, Poliak 
(1927), 43 T. Ia. R. 496. 

695a. .] — Pltf.’s motor car, whilst being 

driven by hb wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, &; gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs : — Heidi 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., the county ct. judge had no 
discretion to deprive the successful defts. of 
their costa. — Jackson v, A nqlo-Amebican 
Oil Co., [1923] 2 K. B. 601 ; 92 L. J, K. B. 
1000 ; 129 L. T. 792 ; 67 Sol. Jo. 640, D. C. 

695b. Order for costs on lower scale.]— On a 

claim by an unsuccessful deft, against an 
insurance co. as third parties, for mdemnity 
to an amount exceeding £60, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale 0. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 ; — Held : there 
was no jurisdiction to make the order. — 
BBviNaTON V. Perks & Bell Assurance 
Society, [1926] 2 K. B. 229 ; 94 L. J. K. B. 
829; 133L.T.611,D.C. 

AnnoUiiion : — Apld. Hnghoa v. Satohell (1925), 134 L. T. 93- 

722a. Joined with claim for speclflc perform- 

ances & damages.] — Pltf. sued deft, for breach 
of contract to lot him a house-boat for a 
short period, claiming specific performance, 
an injunction & damages, & served deft, 
with notice of motion for an injunction. 
Before the motion came on for hearing deft, 
let the house-boat to another person. Thb 
fact was disclosed when the motion came 
on, & the action proceeded to trial on the 
question of damages only, judgment being 
thereat given to pltf, for £26 damages & 
the costs of the action i-^Held : the sub- 
stantial claim being for specific performance 
& an injunction, which could not be obtained 
owing to deft.b having let the boat in breach 
of her contract, the case was not within 


784a. Scale maxima exceeded — Powers of Judge & 

registrar.]— Under the County Ot. Rules, 
1936, no discretion is conferred on the county 
ct. judge to increase any item of costs beyond 
the maximum allowed in the appropriate 
scale, except when under County Ct. Rules, 
Ord. XLVII., express power is given to him 
to certify for higher costs. 

In particular there is no power to increase 
the amount charged for “ instructions to 
counsel ’’ beyond the maximum scale charge, 
& the fee for brief to counsel can only be 
increased beyond the maximum in the scale 
by a certificate of the county ct. judge given 
at the hearing under County Ct. Rules, 
Ord. XLVII., r. 21 (1). — Murray v. Rbdpath, 
Brown & Co., [1938] 1 K. B. 449 ; [1937] 
4 All E. R. 478 ; 107 L. J. K. B. 166 ; 168 
L. T. 64; 64 T. L. R. 155; 81 Sol. Jo. 

• 1040, C. A. 

749a. Recovery of costs paid under protest.] 

/ — ^Pltf. & deft, by an agreement contracted 

{inter alia), that pltf. should pay certain 
costs to deft, Doft.'s solrs. sent in tlie bifi 
to pltf., who paid it, but as to a part of it 
under protest, stating . that the agreement 
did not cover certain items, for the recovery 
of which she subsequently brought an action 
in the county ct. Deft, put in a special 
defence to the effect that as pltf. had not 
taken any steps to tax the bill pursuant to 
Solicitors Act, 1843 (c. 73), ss. 37, 38, 41, 
the action was not maintainable. The 
county ct. judge upheld this view, & refused 
to try the action : — Held : he was wrong, & 
that he had jurisdiction to try the action. — 
Mosley v, Kitson (1912), 67 Sol. Jo. 12 ; 
1 L. J. (0. 0.) 71. 

760. Add, Annotation : — N.F. Warwick v, Butler 
& LauriUen, [1925] 2 K. B. 294. 

750a. ,] — Where under the above rule the 

registrar, on the application of a deft, who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the bounty ct. judge under r. 11, 
sub-r, 8, has power to vary or rescind the 
order so made. — Warwick v, Butler & 
Laueitzen [1926] 2 K. B. 294 ; 94 L. J. 

K. B. 657 ; 133 L. T. 240, D. 0. 

760b. Court In which plaint Is entered," — Court 
to which remitted action sent,] — Where an 
action of tort commenced in the High Ot. 
has been remitted to a county ot. in default 
of security for costs, that county ct. becomes 
** the ct, in which the plaint was entered,*' 
& the judge may order pltf. to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft, who 
neither resides nor carries on business within 
twenty mUes of the ct, — Riddle v, Playle, 
[1930] 1 K. B. 363 ; 99 L. J. K. B. 64 ; 142 

L. T. 92 ; 46 T. L. R. 27 ; 73 Sol. Jo. 796, D. C. 



VoL Xni. — County Oouxts. Cases 757 — 846. 


Part VIII. 

767, Add. Annotation : — Consd. Conway v. New 
Ideal Homesteads, Ltd., [1936] 3 AUE. R. 78. 

761. Add* Annotation : — Refd. Hives v, Dawson 
<1927), 44 T. L. R. 37. 

763a. .] — Warwick v, Butler Sc 

Laurttzek, No. 750a, ante. 

770a. On ground of perverse verdict.] — Creed v. 
WwaHT (1982), 73 L. Jo. 412, C. A. 

776a. Debt or damage olalmed not exceeding £20.] 

— An appeal to the High Ct, against the 
decision of a county ct. judge granting a new 
trial is an appeal “in an action “ within 
1888 Act, 8. iSO, Sc where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal. — Ward v. Snbtman (1926), 
133 L. T 660 ; 41 T. L. R. 698, D. C. 

JnnoieUion : — Retd. Hives DawHon (1927), 44 T. L. R. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge's refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v. Dawson (1927), 138 L. T. 238; 44 
T.L. R.37,D.C. 

783a. Order for payment of possession fees of high 
balllfl— Under Ord. 27, r. 1 (2).]— (1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judire who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his foes. 

On May 16, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On J une 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties Into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 16 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession Sc not in mere walking posses- 
sion of the goods, Sc made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
comstances prevent the high bailiff from 
taking^ Sc keeping such possession as would 
entitle him to claim fees ; (8) there was 
evidence to support the finding of the county 
dL judge that rae high bailiff did not with- 


—Appeals. 

draw from possession, but kept actual as 
distinct from walking possession ; Sc there- 
fore the order of the county ct. was right. 
— ^A. W., Ltd. v. Cooper Sc Hall, Ltd., 
[1926] 2 K. B. 816 ; 94 L. J. K, B. 831 ; 
183 li. T. 608. 

787a. Preliminary question of law — Whether 

Judgment ** within 1888 Act, s. 120.] — 

Daws v. Nettleship, Ltd. (1929), 108 
L. T. Jo. 618. 

789. Add. Annotationfi : — Consd. Ward v. Sneirnan 
(1926), 133 L. T. 600. Distd. Letovro v. 
Hirst (1931), 100 L. J, K. B. 733. Refd. 
Lloyd V. Cook, Goudge v. Broughton, Simson 
V. Miatt, Bartram v. Brown, Barker v. 
Hutson, [1929] 1 K. B. 103 ; Williams- Ellis 
V. Cobb. [1935] 1 K. B. 310. 

797a. Exception from rule — Appeal under Rent 
Restriction Acts.] — Salter v. Lask, No, 
472a, ante. 

797b. .] — The general rule that it is a 

condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the acticm does not 
apply to cases within r, 1 8 of Increase of Rent 
Sc Mtge. Interest (Restrictions) Rules, 1920. — 
Lepevrb V. Hirst (1931), 100 L. J. K. B. 733. 

809. Add. Annotation : — Refd. Oohen v. Roche 
(1926), 95 L. J. K.B. 945. 

812. Add. Annotation : — Apprvd. Blewott v. 

Blewett, [1936] 2 All E. H. 188. 

812a. .] — The rule tliat a point of law 

cannot bo raised on a])peal from a county 
ct. if it was not raised in the ct. below 
applies only to applt. Kesp. can support 
the judgment at the hearing of the appeal 
upon any legal ground arising on the evi- 
dence. — W aller Sc Son, Ltd. v . Thomas, 
[1921] 1 K. B. 541 ; 90 L. J. K. B. 656 ; 125 
L. T. 21 ; 37 T. L. K. 325 ; 19 L. G. R. 109. 

Annotation : — Refd. Isaacs v. Kooch (1925), 94 L. J. K. B. 

C70. 

818. Add. Annotation : — Aa to (1) Refd. Phillips 
V. Britannia Hygienic Ijaundry Co., [1923] 
1 K. B. 539. 

824a. .] — The same principles apply in an 

appeal such as this on questions of a right of 
way from a county ct. as have long been 
applied in regard to such issues where a 
trial has been before a jury. Indeed, the 
case of an appeal from a county ct. is, if 
anything, a fortiori : it is the only appro- 
priate tribunal of fact that can decide the 
issue whether or not a right of way is estab- 
lishe<l, because that issue depends on whether 
the tribunal is satisfied that there has been, 
in fact, a dedication, which can only be found 
if the necessary intention has been made out. 
— Williams- Ellis v. Cobb, [1935] 1 K. B. 
310 ; 104 L. J. K. B. 109 ; 152 L. T. 133 ; 99 
J. P. 93 ; 61 T. L. R. 131 ; 79 Sol. Jo. 11 ; 
33 L. G. R. 39, 0. A. 

832. Add. Annotations: — As to {1) Distd. Martin 
V. Btanborough (1924), 41 T. L. R. 1. Retd. 
Gayler Sc Pope v. Da^iries, [1924] 2 K. B. 76. 

846. Add. Annotation : — Refd. Conway v. New 
Ideal Homesteads, Ltd., [19,36] 3 All E. R. 
78. 
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Oases 847a— 1087s. English and Empieb Digest Supplement, 


847a. Necessity for.] — Pltf. in an action in the 
county ct. claimed £1 6a. 4d. damages for 
breach of contract, & judgment was given in 
his favour for that amoimt. Defts. applied 
to the county ct. judge for leave to appeal, 
which was refused. Defts. thereupon applied 
to the Ct. of Appeal for leave to appeal, 
offering to pay pltfs. costs in any event. 
The attention of the Ct. of Appeal was not 
drawn to the County Cts. Act, 1888 (c. 43), 
s. 120, & per incuriam the ct. gave leave to 
defts. to appeal against the county ct. judge’s 
judgment. At the hearing of the appeal 
pltf. raised the preliminary objection that the 
Ct. of Appeal had no jurisdiction to hear an 
appeal from the judgment of a county ct. 
judge in an action for breach of contract 
where the claim was for less than £20, when 
the county ct. judge had not given leave to 
appeal : — Held : upon a consideration of the 
County Cts. Act, 1888 (c. 43), ss. 120, 124, 
there was no jurisdiction in the Ct. of Appeal 
to hear the appeal — Conway v. New Ideal 
Homfjstbads, Ltd., [1036] 3 All E. R.. 78; 
156 L. T. 483 ; 53 T. L. R. 12 ; 80 Sol. Jo. 
873, C. A. 

861. After this case add the following cross- 
reference ; — Order directing arbitrator under 
Agricultural Holdings Acts to state special 

, case.] — See Agriculture, No. 266gg, ante, 

862. Add. Annotation: — Consd Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 863. 

890a. All circumstances considered.] — 

Security for costs will be ordered, although 
there is a point of law reasonably tit for 
argument, if the ct. considers it necessary, 
having regard to all the circumstances of 
the case. — Eveueot v. Islington Guar- 
dians, [1923] W. N. 72, D. C. 


900. Add. Citation 20 L. 0. R. 653. 

000a. Statement that no point of law raised.]^ 

Where no point of law is raised at the trial 
of a county ct. action, the judge is justified 
in adding a statement to that effect to his 
note of the evidence taken by him at the 
trial ; & in such a case, if the point of law 
could have been then raised, there is no 
right of appeal. — Clifford v. Thames Iron- 
works & Shipbuilding Co. (1898), as 
reported in 67 L. J. Q. B. 314. 

908. Annotations: — For the existing annotations* 
substitute as follows : — 

Annotaiians : — Overd. Abrahams v. Dimmook, [1915) 1 

K. B. 662. Cook v. Gordon was wrongly decided (Buckley, 

L. J.). Befd. The Crescent, Great Northern S.S. Fishloff 

Co. V. S.S. Crescent (1893). C2 L. J. P. 63. 

913. Add. Annotation : — Reid. Simmons v. Crossley, 
[1922] 2 K. B. 96. 

928a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308, D. 0. 

938. Add, Annotation : — Dlstd. Backham r. 
Tabrum (1923), 129 L. T. 24. 

945. Add. Annotation : — ^Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 54.5. 

954. Add. Annotation: — PoUd. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct. — Drum- 
mond V. Hervey (1927), 138 L. T. 200; 44 
T. L. R. 14. 1). C. 


Part IX. — Certiorari, Prohibition and Mandamus. 


979. Add. Annotations: — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1926] 2 
K. B. 43. Consd. Re Debtor (No. 29 of 1931), 
[1931] Oh. 280. 

980a. Not action voluntarily brought In county 

court not having Jurisdiction.] — (1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the Iligh Ot- by certiorari. 

(2) if such a pltf. succeeds in obtaining 
em ex parte order for certiorari deft, need not 
enter an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity. — 
Gius-ri Patents & Engineering Works, 
Ltd. V. Magos, [1923] 1 Ch. 615 ; 92 L. J. 
Ch. 346 ; 40 R. P. C. 199 ; snh nom. GutSTi 
Patents & Engineering Works, Ltd. v. 
Maggs, 129 L. T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance— -Validity.] 

— Giusti Patents Engineering Works, 
I/TD. V. Maggs, No. 980a, ante, 

1012. Add. Citation 16 Jur. 1190.. 


1016. Add. Annotations: — Consd. j?e 8 Ion 
[1928] 1 K. B. 404. Refd. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 2 
K. B. 43. 

1038. Add. Annotations: — Consd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 38. Refd. Hunter v. 
Stadtische Hochseefischerei Gemeinniitzige 
Gesellschaft (1925), 133 L. T. 488; Mansfield 
V. Robinson [1928] 2 K. B. 353. 

1044. Add. Ciiaiions : — sub nom. Hardy r. 
Walker, Ex p. M'Fee (1853), 9 Exch. 201 ; 
2 C, L. R. 278 ; 23 L. J. Ex. 67 ; 17 J. P. 
824 ; 156 E. R. 112. 

1064. Add. Annotation : — Apld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

1076. Add, Annotation : — Expld. & Apld. Simbro 
Trading Co. v. Posograph Parent Corpn., 
[1929] 2 K. B. 2C6. 

1085. Add. Annotation : — FoUd. Kofitman v. Sun- 
shine, [1932] 1 K. B. 606. 

1086. Add. Annotation: — N.F Kofhnan v. Sun- 
shine, [1932] 1 K. B, 606. 

1087a .]— HeW .• 1888 Act, s. 131, 

enables the High Ot. to make an order as to 
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costs incurred in the county ot., & not merely 
as to costs in the proceedings before the ot. 
itself. — K offbian v, Sunshinb, [1932] 1 
K.B.eOC; 101 L. J. K. B. 784 ; 147 L T. 199. 

1093. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

1120a. .] — ^In an administration suit in 

a county ct., the judge decreed a sale, to be 
carried out by pltf., of a deceased testator’s 
property, & declared that one of defts. was 
not a trustee under the wiU. Defts. wished 


7(d. znL— County Courts. Cases 1087a— 1146. 

to appeal, & a case was duly settled under 
the County Ot. Acts & Orders. After some 
months delay the judge fixed a day for the 
case to be presented to him for sig^ture, 
but defts. did not receive notice of this until 
too late to present the case on that day. 
On the case being presented for signature a 
short time afterwards, the judge declined 
to sign it : — Held : defts. were entitled to an 
order directing the judge to sign the case. — 
Clarke v. Roche (1877), 46 L. J. Ch. 372 ; 
36 L. T. 727 ; 26 W. R. 309, 0. A. 


Part XI. — Rules and Fees. 


1138. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

1135. For “ Irving v. Askew, No. 1093, ante,** 
read : — 

By sect. 16 oJf 13 & 14 Viet. c. 61, an 
appeal from a county ct. shall be in the form 
of a case agreed upon between the parties, 
“ & if they cannot agree, the judge of the 
county ct. . . . shall settle the case & sign 


it.” Rule 192 of the County Ct. Rules of 
1867 provides that “ all cases on appeal 
shall ... be presented to the judge for 
signature ” witnin a certain time, “ & shall 
then be signed by the judge & be sealed with 
the seal of the ct.” : — Held: Rule 192 was 
not repugnant to sect. 15, & was therefore 
valid. — Irving v. Askew (1870), Ij. R. 6 
Q. B. 308 ; 39 L. J . Q, B. 118 ; 18 W. R. 
467. 


Part XII. — Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case I 
for ** See, generally, Industrial, Provident 
k, Similar Societies ” read “ See, generally. 
Insurance.” I 


Add the following cross-reference : — 

Landlord & Tenant Act, 1927 (c. 36 ).] — See 
Landlord & Tenant, Noh. 231 ‘ 
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VoL XIV. Cases 8—88. 


CRIMINAL LAW AND PROCEDURE. 

Note. — ^After June 1, 1926, see Oriminal Justice Act, 1925 (o. 86). 


Part I. — Principles 

8. Add. Annotations : — Consd. Sorrell v. Smith, 
[1926] A. 0. 700. Refd. British Oxygen Oo. 
v. Liquid Air, [1926] Oh. 383. 

5a. Prevehtlon ol Crimes Act, 1871 (c. 112), 

s. 20.} — Attempted burglary is not a “ crime 
within Prevention of Crimes Act, 1871 
(o. 112), s. 20. — R. V. Bates (1930), 22 Or. 

App. Rep. 49, C. 0. A. 

21. Add. Annotation : — Refd, R. v. Oory, [1927] 

1 K. B. 810. 

22. Add, Annotation : — Refd. Jarvis t^. Surrey 
County Council, [1926] 1 K. B. 664. 

23. Add. Annotation: — Refd. Jarvis v. Surrey ^ 

County Council, [1926] 1 K. B. 664. * 

86. Add. Annotation: — As to (1) Distd. Aber- 

cromby v. Moi^ (1932), 48 T.'L. R. 636. 63* 

88. Add. Annotation : — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 

40. Add, Annotation : — Consd. Allard v. Selfridge 56. 
(1924), 88 J. P. 204. 


of Criminal Liability. 

I 40a. Right of defendant to give evidence — As to his 
state of mind.]— (1) Evidence that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On the question of mens rea, deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — R. v. Pitz- 
PATEICK (1926), 19 Cr. App. Rep. 91, 0. C. A. 

Add. Annotation : — Refd. Square v. Mode 1 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. R. 740. 

Add. Annotation : — FoUd. Bridges v. Griffin, 
[1926] 2 K. B. 233. 

Add. Citofiowj? [1897] 1 Q. B. 772 ; 66 
L. J. Q. B. 669 ; 76 L. T. 624 ; 18 Cox, 

0. 0. 609. 

Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 


PART I. SECT. 1. 

ga. Miademeanour.] — Semble : at 
common law diBobedicnoe to a statute 
is a misdemeanour. — 0*Dka ©. Mid- 
WIVB8 Registration Board (1924), 
26 W A. L. R. 129.— AUS, 

0l, Proceedinoa under Liguor 

Control Act, 1930 {N. v. UkOK 

(1931), 68 Can. 0. C. 36A— CAN, 

24 1. Statutory offences — “ Offence ** — 
Prevention of Crimea Act, 1871 (c. 112), 
a. 7.1 — Strathkrn v. Padden, [1926] 
S. C. (J.) 9.— SCOT. 

24 11. — J — The word 

** offence ” In Indian Penal Code, s. 149, 
la confined to offences nnder the Code 
& does not inoinde within Its meaning 
offences under Indian Railways Act. — 
Re VaSUDBVa Mudau (1929), I. L. R. 
62 Mad. 882.— IND. 

24 ill. “ Crime ‘Prevention of 

CHmea Act, 1871 (c, 112), $a. 7. 20.1— 
To be relevant a charge of a con- 
travention of sect. 7 must libel upon 
its face a conviction on indlotment of 
an oflenoe, & a previous oonviction of 
an oflenoe, both of which offences roust 
be *• crimes ^ as defined In sect. 20 . — 
Mubrat 9. MAOMIX4LAN, [1927] S. C. (J.) 
14.— SCOT, 

PART I. SECT. 2, SUB-SECT. 1. 

89 U. OHminal Code, a. 347J— 

R. V. Hubt (1923), 48 Can. Orlm. Oas. 
82 ; 66 O. L. R. 48.— CAN. 

89 ill. ^.1— R. V. Canadian 

Aijjs-Ghambkbs, X/td. (1923), 48 

Can. Qrixn. Om. 63 ; 64 O. L. R. 38. — 
CAN. 

80 il. .) — A fish merchant was 

convicted on a ohairo of olandeetloely 
taking possession or fish boxes, the 
property of varioiis fish merohaots. 
well knowing that he had not. Sc would 
not have, r eoe i ved pmoiaaion Ikom the 
owners to hit doing to, Sc with nMng 
the boxes by filling them with fish & 
niepatohlng them to the fish market at 
Ola afow as there wasixotliii» 

olandesttne In the oonduot of ao en s od , 
he was not guilty of the oflenes oharged. 
— MmOUT V. ROBBBaSON, (1927) 

S. a (J.) 1.-B0OT, 


PART L SECT. 8. SUB-SECT, 2.— A. 

88 11. .1— R. V . Crawpobd 

(N. E.). ia 9271 2 b. L. R. 666 ; 47 
OfW. Oimi «:;aa. 134.— GAN. 

0 1. - — .] — The general rule 

that when on c trial for murder the 
Crown succeeds in establishing such a 
primd facie case as. in the absence of 
any explanation, will )ustify the lory 
in finding the accused a^ty of murder, 
the burden then devolveB upon him of 
making out such oircumstances of 
alleviation, excuse or iustlfloatlon as 
will afford a foundation for his defence, 
does not apply to the oase whore such 
(droumstanoes arise out of the evidence 
against him. Therefore, where various 
olrouiustanoes were brought out in the 
course of the Crown's own ease which 
bore materially on tho question of the 
accused's intent, & the Issue was raised 
thereon whether the Crown had ad- 
duced Bufiaolent proof to discharge its 
own burden of establishing the offence 
of murder: — Hetd: the Judge in 
ohaiglng the Jury should have given 
them to Understand, without ImpoBitig 
any oniis on the accused, that If, in 
view of snob circnnistaiioes, they enter- 
tained any reasonable doubt as to the 

S rlsoner haying a murderous intent, 
tiey could not properly find him guilty 
of murder. — R. v. Primak, [1930] 1 
W. W. R. 766 ; 8 D. L. B. 846 : 63 
Can, O. O. 203 ; 24 S. L. R. 417.— 
CAN. 

p L Aasiating polioe .} — On a 

charge of burglary the aoonsed stated 
he was instructed by a police officer to 
take part in a burglary in order to 
assist the police in bringing a criminal 
to Justice. He informed the police 
before the bmudary as to where Sc when 
it was to tal&o plaoe, aooompanied the 
real burglar in his breaking into a 
house Sc tekliig goods, then Instructed 
the polioe where the goods were to be 
found 4c s»Te intonnatloD leading to 
the arrest of the criminal. There was 
oonfliot between the eridenoe of the 
aoonsed Sc that of the polioe officer who 
instruoted Urn. The magistrate oon- 
Tiofced the accused, stating he wae 
relieved from wehddng the evidenoe ol 

1 


the polioe officer & tho other wltnosson. 
as the evidence showed that aoouseil 
helpiKl to commit the crime : — Hdd : 
reversing the do^jisltm of tho magis- 
trate, if accused ‘b evidence 1 b believed, 
what he did waH not with the intention 
of oommlttlug felony, but with the 
Intention of helping the polioe. — R. v. 
Gilmore (1930), 43 B. O. R. 67.— 
CAN. 

P il, Self‘(lefence — fC- defence of 

oUtera .] — An act which would other- 
wise be a crime may, in some wises, ho 
excused If the acciisod ctiri show that 
it was done only in order to a, void 
oouaequenooH whicii could not other- 
wise bo avoided & which, If they liad 
followed, would have InfUoted upon 
him & upon others, whom ho was bound 
to protect, inevitable & irreparable 
evil, & no more woh done than was 
necoHsary for that purpoHO, & tho evil 
inflicted by It was not oisriroportlonato 
to the evil avoided. -R. v. Mahomed, 
[1938] A. D. 30.-HS. AF. 

PART I. SECT. 2. SUB-SECT. 2.— B. 

a (p. 34) 1. Weiohta d? Meaaurea 

Act, R. B. O., 1927, s. 63.J— Mms rea 
is not an essential element of the offence 
created by sect. 63 of Weights & 
Measures Act, R. S. O., 1927, which 
penalises the selling or delivering of 
anything by weight, measure or number 
wUoh is short of toe quantity ordered 
or purchased. — R. (Grindey) v. Pig- 
OLT Wiggly Canadian, I/td., [1933] 
2 W. W. R. 476 : 4 D. L. R. 491 ; SO 
O. C. C. 104 ; 41 M^ L. R. 249.— CAN. 

691. N (Mfioatiem of contagUma disease 
’-Putflic Health Ad, H. 8. O., 1914 
{c. 218). #. 66 (1).1— Where deft., a 
qualified medical practitioner, honestly 
believed that a disease was not com- 
monUMible : — Held : there was no 
mena rea. Sc he oonld not be guilty of a 
oriminal oflenoe. — R. v. Qoiudon, 
(19341 2 D. L. R. 368 ; 42 Can. Grim. 
Oas. 26 ; 64 O. L. R. S66.— CAN. 

o (p. 38) 1. .1 — Mena rea Is an 

essential ingredient of the offence of 
possessing apparatus suitable for the 
manofactoie of spirits contrary to 
Inland Revenue Act» s. 180 (e). This 



Oases 72— 181b. 
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72. Add. Annotations : — ^Dlstd. Farey v. Welch, 
[1920] 1 K. B. 888. FoUd. Ootterill v. Penn, 
[1936] 1 K. B. 63. 

72a. .] — Held: above sect, applies the 

^naral law of larceny to pigeons so far as it 
does not apply to them already t & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect. — Farey v. Welch, [1929] 1 K. B. 
888 ; 98 L. J. K. B. 318 ; 140 L. T. 600 ; 
93 J. P. 70 ; 46 T. L. R. 277 ; 27 L. G. R. 
163 ; 28 Cox, 0. 0. 004, D. 0. 

ArmoteUion: — Expld. Ac Distd. Ootterill v. Penn. [1936] 1 
K. B. 63. 

72b. .] — To an information under 

Larceny Act, 1801 (c. 96), s. 23, for unlaw- 
fully & wilfully killing a house pigeon it is not 
a defence, either that deft, killed the pigeon 
honestly believing that it was a wild pigeon 
which he might lawfully kill, or that he killed 
it because he entertained an apprehension 
that, although it had not as yet done so, it 
might possibly proceed to damage his crops. — 
CoTTBRirx V. Penn, [1930] 1 K. B. 63 ; 105 
L. J, K. B. 1 ; 153 L, T. 377 ; 99 J. P. 276 ; 
61 T. Jm R. 459 ; 79 Sol. Jo. 383 ; 33 L. G. R. 
307 ; 80 Cox, C. C. 258, D. C. 

72o. Refusal to maintain wife & family.] — It is no 
defence to a charge of “ wilfully refusing & 
neglecting to maintain ” a wife & family, 
whereby they have become chargeable to the 
dommon fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mena rea is immaterial. 
— Biggs v, Burridgb (1924), 89 J. P. 75; 
22 L. G. R. 666, D. C. 

82a.' Possession of altered passport — Allens Order 
1920, Art. 18 (4) (d).] — Applt. was convicted 
of being in possession of an altered passport 
without lawful authority contrary to art. 18, 
para. 4 (d), of the Aliens Order, 1920. On 
appeal to quarter sessions it was found as a 
fact that he did not know that the passport 
was altered, but honestly believed, on reason- 
able grounds, that it had been issued to him 
in the ordinary course by the proper authority 
in a foreign country; — Held: by the Div. 
Ct., the requirements of art. 18 are impera- 
tive, & that, if a person is in fact in possession 
of an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to the deft, to 
secure acquittal by proof that he did not 
know, & had no reason to suspect, that the 
passport was altered. — Chajutin v. White- 


HBAD, [1938] 1 K. B. 600 ; [1938] 1 All E. R. 
169 ; 107 L. J. K. B. 270 ; 168 L. T. 277 ; 
102 J. P. 117 ; 64 T. L. R. 327 ; 82 Sol. Jo. 
175 ; 80 L. G. R. 187, D. 0. 

100. Add. Annotation : — Refd. R. v. Wicks, [1930] 

1 All E. R. 384. 

102. Add. Annotation : — ^Refd. Orpen v. Hay- 
market Capital, Ltd. (1931), 146 L. T. 014. 

112. Add. Annotation : — ^Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 660. 

122. Add. Annotation : — Refd. Allen v. Whitehead, 
[1930] 1 K. B. 211. 

138. Add. Annotation: — Apld. AUen v. White- 
head (1929), 46 T. L. R. 065. 

134. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

135. Add. Annotation : — Refd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 

2 All E. R. 740. 

147. Add. Annotation: — As to (1) Refd. Allen v. 
Whitehead (1929), 46 T. L. R. 065. 

150. Add. Annotation : — Refd. Allen v. Whitehead 
; (1929), 46 T. L. R. 065. 

107. Add. Annotations : — Refd. R. v. Denyer, 
[1926] 2 K. B. 268 ; R. v. Maughan (1934), 24 
Cr. App. Rep. 130. 

177. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

180. Add. Annotation : — ^Refd. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

Igla, .] — ( 1 ) The offence of uttering & 

publishing an obscene libel is established as 
soon as the prosecution has proved the 
publication & obscenity of the matter charged, 
& a jury should not be directed that, beyond 
this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by CocKBURN, C. J., in R. v. Hicklin, No. 8070, 
“ whether the tendency of the matter charged 
as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.’* 

(3) Semble : it is a good defence to the 
charge that the publication of matter 
primd facie obscene was for the public good, 
as being necessary or advantageous to religion, 
science, literature or art, provided that the 
manner & extent of the publication does not 
exceed what the public good requires. — 
R. V. De Montalk (1932), 23 Cr. App. Rep. 
182, 0. 0. A. 


doo8 not moan that guilty motive or 
intention must be shown. Mena rea 
can bo shown by the presumptions of 
fact wbiob may bo raised against 
accused by the nature of the apparatus 
found in nis possession & the circum- 
stances surrounding that possession. — 
R. (Jaokson) V . Hutchinson, [1926] 
3 W. W. R. 744.— -CAN. 

•b. Keeping t>eer omer legal strength — 
Ontario Temperakce Act, 1910 (c. 60), 
8. 40,J — Held: mens rea necessary 
element. — R, v. Hyde, [19261 2 D, L. R. 
958 ; 44 Can. Oiina. Cas. 1.— CAN. 

to. .1 — Held: mens rea not 

necessary element. — R. r. Burke, 
119251 3 D. L. R. 625 ; 44 Can. Grim. 
Cas. 234.~CAN. 

tf. VHngJboUle for liquor inwrreeHy 
labelled.] — Held : mens rea essentiai 
Ingredient. — R. v. Savich (Ont.) (1927), 
47 Can. Grim. Cas. 282. — CAN. 


•j. Hranding animal without aidhority 
of oxtmer — Brand Act, R. S. S.. 1920 
(c. 123). s. 17(6).l— ffcW; mens rea 
essential Ingredient. — Clark r. Lawson 
(Saak.). (1920) 1 W. W. R. 173; 46 
Can. Crlm. Cas. 118.— CAN. 

PART I. SECT, 3. SUB-SECT. 8.— A. 

f I. Driving motor — Breach of 

provisione of Motor Vehicle Actl— R. 
V. Doyle (Out.). [1928] 50 Can. Crlm. 
Cas. 233.— CAN. 

PART I. SECT. S, SUB-SECT. 8.— B, 
o. Pelete the word *• not.** 

PART I. SECT. 4, SUB-SECT. 1. 

d 1. .) — A foreign subject 

comes within the purrlew of all Acts 
in force in British India, if he chooses 
to oome into this countir, unless such 
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Act specially exempts him. Imorance 
of law enforceable in British India 
might be pleaded in mitigation of 
sentence, but affords him no sort of 
privilege or immunity. — Jitendka- 
NATH Ghosh v. Chief secretary to 
Bengal Government (1932), I. L. R. 
60 Calc. 364.— IND. 

PART h SECT, 4, SUB-SECT. 2. 

o i. .1 — Mistake of fact 

in order to be a defenoe in criminal 
law must not only be a bottA fide belief, 
but must also be a- reasonable belief. 
The standard to be adopted in deciding 
whether mistake of fact is reasonable 
is the standard of the reasonable man 
& the race & the idiosyncrasies or the 
superstitions or the IntelliTOnoe of the 
person aooused do not enter Into the 
question. — R. v. Mbombkla, [1933] 
App. D. 269.— S. AP. 



7ol. XIV.— Criminal Law. Cases 188— S80a. 


188« Add. Annotaiion: — Consd. R. v. Walker 
(1034), 24 Or. App. Rep, 117. 

A. Infanta under Seven (p. 63). 

Read, now, “ Infants under Eight ** {see 
Children & Young Persons Act, 1983 (c. 12), 
8. 50.) 

212. Add. Annotations : — Aa to (3) Consd. R. v. 
Bailey, [1924] 2 K. B. 300. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

229. Add. Annotations: — Aa to (1) Refd. R. v. 
Kenneally (1930), 22 Or, App. Rep. 62. 
As to (2) Refd. Beresford v. Royal Insurance 
Co., [1937] 2* K. B. 197. Generally, Refd. 
Dixon V. Sutton Heath & Lea Green Colliery, 
Ltd. (No. 2) (1930), 23 B. W. C. C. 135 ; 
Woolmington v. Public Pi’osecutions Director, 
[1936] A. C. 4G2 ; Sodeman v. R., [1936] 
2 AU E. R. 1138. 

230a. .] — The Ct. of Criminal Appeal has 

no power to alter the rules in McNaghteri'a 
Case, No. 229, ante. — R. v. Fi^vell (1926), 
19 Cr. App. Rep. 141, C. C. A. 

Annotation : — ^Refd. Sodoman v. R., [1930] 2 All E. B. 1138 

237a. ,] — Petitioner, who was a labourer, 

took a young girl for a ride on his bicycle, 
strangled her, tied her hands behind her back, 
stuffed some of her clothing into her mouth. 


& left her for dead. The cause of death was 
suffocation. Petitioner had committed three 
previous murders in very similar ways. 
Petitioner’s defence was that he was insane 
at the time.' At the trial two government 
prison doctors a specialist in mental diseases 
gave evidence in support of that defence. 
No expert evidence on that issue was tendered 
by the Crown: — Held: (1) the law with 
regard to insanity was stated in M'Naghten'a 
Case, & there was not to be added to that 
statement another rule that where a man 
knew that he was doing wrong, but was 
forced to do the act by an irresistible impulse 
produced by disease, he could rely upon a 
defence of insanity ; (2) the burden in cases 
in which an accused had to prove insanity 
might fairly be stated as not being higher than 
the burden which rested upon a pltf. or deft, 
in civil proceedings.-— Sodeman v. R., [1930] 
2 AU E. R. 1138 ; 80 Sol. Jo. 532, P. 0. 

244a. S.P.— R. v. Kopbch (1926), 19 Cr. App. 
Rep. 50, C. C. A. 

Annotation : — ^Refd. Sodeniau v. R., [1936] 2 All E. R. 1138. 
256. Add. Annotation: — Aa to (2) Refd. Wool, 
mington v. Public Prosecutions Director- 
[1935] A. C. 402. 

260a. No higher than In civil proceedings.] — 

Sodeman v. R., No. 237a, ante. 


PART 1. SECT. 6, SUB-SECT. 1.— 
B. (b). 

201 ii. Proof that cbccuaed under 

fourteen — Onus of proof lies on occuseA.] 
— R. V. Schneider (Saek.), [1927] 1 
D. L. R. 999 ; [10271 1 W. W. R, 306 ; 
47 Can. Orim, Oas. 61.— CAN. 

PART I. SECT. 6. SUB-SECT. 2. ~ 
B, (b). 

229 xlll. .1 — A man may 

appreciate the natnre & quality of hla 
deM os an Illegal act, & may yet be 
insane in respect that bo fails to 
reoomlse that the act is morally wrong ; 
& it is suftlclent to justify a finding that 
accused is incapable of instructing his 
defeuoe that, although sane in ordinary 
matters, ho is insane In regard to the 
particular subject-matter of the charge 
which i^ made against him. — H.M. 
Advocate v. Sharp, [19271 8. 0. (J.) 
66.— SCOT. 

229 xlv. .1 — Tola Ram v. 

R. (1927), I. L. R. 8 Lah. 684.— IND. 

229 XV. .] — The word 

“ and " in CMmlnal Code, R. S. C., 
1927, 8. 19, should be construed as 
“ or.” — R. V. Jeanotte, 11932] 2 
W. W. R. 283.— CAN. 

e 1. .] — A man may 

bo suffering from some form of Insonltv. 
in the sense in which the word would 
be used by an alienist, but may not be 
suffering from unsoundness of mind, as 
defined in Indian Penal Code, s. 84. 
The law recognises nothing but 
incapacity to realise the nature of the 
act. Sc presumes that where a man’s 
mind or his faculties of ratiocination 
are snfiSclentIv clear to apprehend 
what he is domg, he must always be 
presumed to intend the oonseauences 
of the action he takes. — ^Mani Ram 
V. R. (1926), 1. L. R. 8 Lah. 114.— IND. 

PART I. SECT. 6, SUB-SECT. 2.— 
B. (c). 

241 V. .] — Accused, who was 

charged with murder, gave evidence at 
his trial stating that he remembered 
nothing from some time shortly before 
the commission of the crime, when he 
had a oonveisation with his wife, until 
some hours afterwards, when he was 
cbacged with the crime in the police 
station. The defence was that during 


that period tho accused's mind was 
blank, that he acted imconsciously & 
automatically, that- his mind was so 
dissociated from his actions that ho 
could not know tho nature & quality 
of his act, or that it was wrong, & that 
his mind was inactive as a result of 
mental distasc, to which he was pro- 
disposed ik, Uio onset of v/hich was 
attributable to Ida physical & nervous 
constitution & ibti f*o.pponlng of certain 
events. Tho jury found him guilty 
Sc he was sentenced In death. On 
appeal to the Ot. of Criminal Appeal 
the trial Judge’s charge to tho )ury 
was ehallongoil on the ground {inter 
alia) that, the Judge did not direct tho 
jury to the question of ” irresistible 
impulse,” which. It was contended, was 
of itself a good defence in law, that was 
to say, that oven If the accused knew 
the nature & quality of his act & knew 
It was wrong, ho had a complete defence 
in law if ho nevertheless perpetrated 
the crime in obedience to an uncon- 
trollable or irresistible impulse to do 
t he act : — Held : by tho Ut. of Criminal 
Appeal, there was no evidence to 
sustain this contention ; it was Incon- 
sistent with tho cose made at tho trial, 
& the accused's appeal must be dis- 
missed. — A.-G. V. O’Biuen, [1936] 
I. R, 203.— IR. 

246 iil. .]— Tho driver of a 

motor car was charged with causing 
the death of a pedestrian by bis reck- 
less drivlog. He stated that he was 
not guilty ” in respect that bv the 
Incidence of temporary mental dis- 
sociation duo to toxic exhaustive 
factors ho was unaware of tho presence 
of deceased on the highway & of his 
injuries & death. Sc was incapable ot 
appreciating his immediately previous 
Sc subsequent actions.” It was not 
disputed that tho pedestrian’s death 
had been caused oy the excessive 
speed Sc dangerous mancrurring of the 
car ; — Held : tt accused was otherwise 
in a condition which justified his 
driving a car. Sc if, through no fault of 
his own Sc for some cause outwith his 
control & which he was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 
throngh some mented defect. Sc was in 
that state at the time of the accident, 
the Jury were entitled to return a 
verdict of not guilty, — H.M. Advocate 
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V. Ritchie, [10261 S. C. (J.) 45.— 
SCOT. 

263 iv. .1— R. V. Brocken* 

BHiRE & Clarkson, [1032] I D. L. R. 
166 ; [1931] O. R. 800 ; 66 Can. O. C. 
340.— CAN. 

258 V. .] — Tho accused was 

found guilty of murder Sc sentenced to 
death. At the time of bis trial be 
admitted that ho was perfectly sane, 
but his defence was that when he com- 
mitted tho crime ho was insane, & 
therefore not responsible In law for his 
act. It was contended on his behalf 
that tho trial judge misdirected the 
jury as to tho onus of proof which 
rests upon on accused who seeks 
to establish such a defence, that the 
udge should have told tho jury that 
f the result of the evidence was to 
leave thorn in doubt os to tho sanity of 
tho accused they should give the 
accused tho benefit of the doubt Sc 
find him to bo Insane '.'—Held : that 
contention was unsustainable. Sc the 
direction given to the jury by the trial 
Judge was In accordance vrlth the 
authorities & was clearly right. — 
A.-G. V. Boylan, [1937] I. R. 449.— 
IR. 

PART I. SECT. B. SUB-SECT. 2.— E. 

279 I. Need not be scientific evidence.] 
— R. V. McCosket. [19271 2 D. L. R. 
(?39; 47 Con. Orim. Oas. 122; 60 

0. L. R, 44.— CAN. 

el. — — .]~Jt. V. Brockbnshirb Sc 
Clarkson, [1932] 1 D. L. R. 150 ; 
[1931] 0. R. 806 ; 66 Can. 0. 0. 340.— 
CAN. 

PART I. SECT. 6, SUB-SECT. 8.— A. 

b I. .] — Waryam Sinoh V. 

R. (1026), I. L. R. 7 Lah. 141.— IND. 

PART I. SECT. 6. SUB-SECT. 3.— B. 

297 iv. ,] — E vldence of drunken - 

ness falling short of a proved Incapacity 
In acensed to term the intent necessa^ 
to constitute tho crime, Sc merely 
establishing that his mind was affected 
by drink so that he more readily gave 
way to Bomo violent passion, does not 
rebut the presumption that a man 
intends the natural oonsequenoes of 
his acts.— S hebu Sc Gama v. R. (192,8), 

1. L. R. 7 Lah. 50.— IND. 
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802. Add. Annotation: — Aa to (1) Consd* R. v. 
Bateman (1926), 94 L. J. K. B. 791. 

806. Add, Annotations: — Oonsd. R. v. Betta & 
Ridley (1930), 144 L. T. 626 ; R. v. Stone, 
[1937] 3 All B. R. 920. Held. R. v. Oanham 
(1926), 18 Or. App. Rep. 163. 

869. After this cajse add : — 

Abolition of presumption.]— Orhninal 

Justice Act, 1926 (c. 86), s. 47. 

408. Add, Annotation : — Apld. Oabnenson v, Mer- 
cliants’ Warehousing Oo. (1921), 90 L. J. 
P. 0. 134. 

417. Add, Annotations : — Consd. A.-G. for Straits 
Settlmt. V, Pang Ah Yew, [1925] A. 0. 565, 
Retd. Badman v, R., [1924] 1 K, B. 64. 

466. Add. Annotation : — Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 686. 

476a. Pretence of assistance — Intention to elffect 
arrest.] — If several agree to commit a 
burglary, but one communicates the intent 
to an officer, that he may take the other 
two, & the officer is upon the watch accord- 
ingly ; the person who has made that com- 
munication to the officer will not be particeps 
criminis in the burglary, though he is pre- 
sent when it is committed, So pretends to 
assist the other two, but, in fact, expedites 


their apprehension. Nor will it make any 
diilerence, though his object in detecting is 
to obtain for himself (by previous agreement 
with the officer) part of a reward that will 
be payi^le on conviction. — ^R. v. Dannicixy 
So VAUOHaK (1816), 2 Marsh. 571 ; avb nom, 
DAKKBLliT^S Cabb, Russ. So Ry. 310, Bx. Oh. 

478. Add. Annotation : — ^Refd. Towle v. Improved 
Industrial I^eUings Co., [1981] 1 K. B, 263. 

515. Add. Annotation : — Oonsd. R. v. Donovan 
(1934), 60 T. L. R. 666. 

588. Add. Annotation : — Raid. R. v. Bette So 
Ridley (1930), 144 L. T. 626. 

528a. Common design to commit robbery 

with violence.] — Where, in pursuance of a 
common design to commit robbery with 
violence, one prisoner strikes a blow which 
results in death, So another is present aiding 
So abetting the robbery, as a principal in the 
second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a limited degree of violence 
So the former may have departed from the 
. agreed method of attack. — R. v. Betts So 
* Ridley (1930), 144 L. T. 626 ; 22 Or. App. 
. Rep. 148; 29 Oox, C. C. 269, C. 0. A. 

Annotation: — Beld. R. v. Martin, Ansell So Boss (1934), 
24 Or. App. Rep. 177. 


308 viii, .] — The aoouBed 

appealed from hie conviction for 
murden It had been contended In his 
defence that at the time of his act his 
condition from drink was such that the 
act could not be murder : & he alleged 
mlsdlreotlou by the tHal Judge to the 
Jury on this question, which Involved 
the law as to what state of incapacity 
resulting from drink will reduce a 
crime from murder to manslaughter .‘ — 
Held : in the olrcumstauoes of the case, 
an essential question for the Jury was : 
given the esdstoooe of some degree of 
capacity In the accused, & assuming 
the facts deposed to by Crown wit- 
nesses, if crated, In describing the 
aoousod*8 act in striking the fatal blow 
& his conduct & expressions before Sc 
after that act, whether or not he was 
so affected by drink as to be incapable 
of having the intent to kill or of having 
the Intent, In reokless disregard of the 
consequence B, to cause some bodily 
injury, ** known to him to bo " likely 
to cause death.** That question was 
one upon which the Jury must pass in 
order to enable them to determine the 
exlstonoe or non-exlstenoe of the intent 
in fact. As the trial Judge, while 
properly directing the July's attention 
to the defence as put forward by 
aooused's counsel, that accused was in 
sUch a state that his mind was not 
fimctioning, that his ** mind was gone,** 
that he was incapable of a degree of 
** thought ** enabliug him to be aw^ 
of the nature of his physical acts, did 
not direct thorn to the question above 
defined, there should be a new trial. — 
MacAbkill V, R., [10311 8. O. R. 330 : 
8 D. L. R. 166; 66 Can. O. O. 81; 
revsg,, S. C. mtb fiom, R. v. MoAskhx, 
[19311 1 D. L. R. 979.— CAN. 

808 lx. .] — Prisoner was 

Indioted for the murder of a police 
ofiftoer. The only defence was that he 
was so drunk as to be Incapable of 
forming an Intent Sc therefore was at 
most iniilty of manslaughter. The 
Judge charged the Jury thus : ** What 
you must determine la it this man can 
show that his mind was so affected by 
the drink he had taken that he was 
Incapable of knowing that what he 
was doing was dangerous Sc so likely 
to inflict serious injury. That is your 
test. If upon the whole evidence you 
feel honestly that this man was drunk 
to the extent that he did not know 
what he was doing was dangerous Sc 


likely to oause serious injury, then the 
offence ought to be reduo^ to mem- 
slaughter, but that is for you ** : — 
Held : a mlsdlreotion. — R. e. Kovach, 
[1931 11 D. L. R. 977 ; 66 O. L. R. 398 *, 
66 Can. 0. 0. 40. — CAN. 

303 *. .} — R. V. MoAbkill. 

11930J 3 M. P. R. 469.— CAN. 

803 xi. .] — In oases falling 

short of insanity a condition of 
drtmkonness at the time of committing 
an offence causing death can only, when 
it Is available at all, have the effect of 
reducing the crime from murder to 
manslaughter. — R. v. Garbiqak, [1937] 
3 W. W. R. 109 ; 4 D. L. R. 344 ; 69 
Can. 0. O. 98.— CAN. 

PART I. SECT. 6. SUB-SECT. 2.— B. 

4661V. .1 — Where several 

persons Join in heating another with 
uUhis, Sc inflict such serious injuries 
on him that he dies shortly after the 
beating, all ore guilty of the offence of 
murder without distinction. — R. v, 
Umkd (1928), I. L. R. 45 AU. 727.— 
IND. 

466 V. .) — The doing to 

death of one person at the hands of 
several persons, in oiroumstanoes in 
which It could never be known by which 
hand life was actually extinguished, 
amounts to mufder. Sc not merely 
attempted murder, on the part of 
each of the persons eonoemed. — 
Qbosh e. R. (1924), 41 T. L. R. 27 ; 
L. R. 62 Ind. App. 40.— IND. 

PART L SECT. 6, SUB-SECT. 8.— 
A. (a) i. 

11 . Rape — P%tUiirw hand over 

(rirVe moufAl^R. v. Hbwston Sc 
Goddard (1930), 66 Can. O. O. IS. — 

CAN. 

PART I. SECT. 6, SUB-SEOT. 8.— 

A. (b). 

h t — — ,) — ^The mere standing by 
ready to rrader assistanoe if neoesBarv 
in the commission of a crime is enough 
to constitute aiding Sc abetting, as the 
fact that help ts at hand Is of assistanoe 
to the aotusd perpetrator Sc facilitates 
the oommisSloD of the crime. — R, v. 
Mbanbb, [1933] A. D. 882.— 8. AT. 

PART 1. SECT, 6, SUB-8B0T. S.— 

B. (A). 

. .] — A person cannot be said 


to have aided Sc abetted another, where 
the latter had no oonsoiousness of his 
act Sc exercised no voUtien in the 
matter. — R. e. Rabool, [1924] App. D. 
44.— S. AF. 

n ii. HeZd ; it did not follow 

as a matter of law that, if appet. aided 
Sc abetted the shopbreaking bv keeping 
watch outside, ho was criminally re- 
sponsible for the homicide committed 
by his confederates within. Whether 
it followed from the facte woe a 
question for the Jtiry, depending on the 
conclusion they drew as to the nature 
of the plan to which be lent his aid 
& as to his knowledge of hts con- 
federate's intention. — Bbennan v. B. 
(1936), 66 O. L. R. 2.')3 ; 42 Argus L. R. 
318 ; 10 A. L. J. 116.— AUS. 

612 i* Larceny.] — To sustain a oon- 
viotion against several for taking a car 
without the owner's consent, it must 
be shown that oaoh participated or 
that they were acting together. — 
R. V. Riou, [1936] 1 dTL. R. 141 ; 10 
M. P. R. 71 ; 66 Can. 0, O. 97.— O^N. 


PART I. SECT. 6, SUB-SECT. 8.— 
B. (b). 

680 i. ManeUKuohUr — ReaXh in afighi,] 
— R. V. SiLVifiRSTONB, [1931] 3 D. L. B. 
760 ; O. R. 60 ; 66 (jan. C. C. 270.— 

CAN. 

580 ii. WUe droumino keraelT 
chiidrenr-^Humnd present dt connivinq, ] 
— The prisoner was charged with (me 
murder of his wife Sc their two young 
children, who met their deaths by 
drowning. The Jury asked to be 
directed as to the responsibility of 
the prisoner on the assumption that 
his wife took the children Into the 
water without his asaistanoef while 
stood by ** conniving to ** the act. 
The Jury found the prisoner guilty of 
the manala^hter oi his wife Sc the 
children Held .* the verdicts of 
manslaughter of the children should 
stand ; the verdict of manslau^ter 
of the wife should also stand. The 
legal result of that finding was, in the 
oiromnatancee, that the accused was 
Qty as a partkipator or prinotpal 
the second deim. — H. c. RtrassLL, 
J1 V. Ii. rTW ; Argiu L. R. 76,— 

■d. AssmOt.] — assaulted S. with 
intent to rob him. 0. was not present 
at the oeoaulk but there was erldeiies 
that he hod been seen eoiiler in the 


ni. 
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572ft* ■ *] — ^To oonviot a oo^eft. of 

mora tban ono cri]xi6 on tho ground of oomnion 
design there must be satisfactory evidence 
that the concert extended to each such 
crime* — ^R. v. Shobt (1932), 23 Or. App. Rep. 
170, 0. 0. A. 

611* Add. AnnoiaHon: — ^Apld* €K>ufl^ v. Rees 
(1929), 40 T* L* R. 103* 

612. Add. AnnaktHon: — DIstd. Oough v. Rees 
(1929), 46 T* L. R. 103. 

618* Add. AnnoUAicn : — ^Apld* Gough v. Rees 
(1929), 46 T. L* R. 103. 

618a« Overloading omnibus — Railway Passenger 
Duty Act, 1842 (o. 79), ss. 18, 16.]— The 
conductor of an omnibus was convicted of 
permittix^the omnibus to be overloaded con- 
trary to Railway Passenger Dufy Act, 1842 
(c. 79), s. 13, which by sect. 16 imposed a 
penalty for this offence on the ** driver, 
conductor, or guard.** His employer was 
not present at the time : — Held : the employer 
was liable to be proceeded against for aiding 
& abetting, counseUing & procuring ** the 
commission of the offence. — Gough v. Rees 
(1929), 142 L. T, 424 ; 94 J. P. 63 ; 28 L. G. R. 
32 ; 46 T. L. R. 103 ; 29 Cox, 0. 0. 74, D. O. 

616. Add. Annotation : — Apld. Allen v. Whitehead 
(1929), 46 T. L. R. 665. 

616a. .1 — Reap., the proprietor of a 

refreshment^ouse was charged ^th harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (o. 47), s. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, hut left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Reap, only 
visited the premises once or twice a weelc, 
& there was no evidence that any offence had 
been committed in his presence or with his 
knowledge : — Held : having delected all 
his authority to the manager &; become a 
mere absentee, he was responsible for the 
acts of the manager, & wets Uable to con- 
viction. — Allen v. Whitehead, [1930] 1 

K. B. 211 ; 99 L. J. K. B. 146 ; 142 L. T. 
141 ; 94 J. P. 17 ; 46 T. L. R. 656 ; 27 

L. G. R. 662 ; 29 Oox, 0. C. 8, D. 0. 

Annotation : — Wilson v, Murphy. [1937] 1 All B. R* 
315. 


708ft. Not supported by evidenee that de« 

fendftnt aocessory after the fact.] — ^R. v. 

PrrzpATRioK, No. 40a, ante, 

782a. .] — R. V. Fitzpatrick, No. 40a, ante. 

760. Add. Annotaiion : — Apld. R. v. Woods (1930), 
143 L. T. 311. 

761. Add. Annotaiion: — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

751a. .] — On a charge of attempting to obtain 

by false pretences, “ intent ** & “ attempt ** 
must be carefully distinguished. — R. v. 
Punch (1927), 20 Or. App. Rep. 18,0. 0. A. 

751b. .] — Two letters were written by the 

accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
a woman, invited tho recipient to come to 
the place where the accused lived, & to have 
immoral relations. The recipient, on reading 
them, believed they were written by a woman. 
He did not go to the place where the accused 
lived, & no meeting between them took 
place. The accused was charged with 
attempting to procure the commission of an 
act of gross Indecency by the recipient of 
the letters with hiniBolf. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(il) if so, whether the letters amounted to an 
attempt to procure the commission of the 
offence charged. Tiie jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted tlie accused : — Held : 
the accused’s acts wore only remotely, A 
not immediately, connected with the com- 
mission of the offence, the jury should 
have been directed that such acts did not in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly bo quashed. — 
R. V. Woods (1930), 143 L, T. 311; 46 
T. L. R. 401 ; 29 Oox, 0. 0. 166 ; 22 Or. App. 
Rep. 41, 0, 0. A. 

7610. .] — R. V. Freedman, No. 10779a, poet. 

765. Add. Annotation :—nM. R. v. Punch (1927), 
20 Or. App. Rep. 18. 


evening driving In ble oar with M.. that 
M., when pursued by 8., Immediately 
after the assault, took refuge in D.'s 
oar. In whloh D. was then seated, 6c 
which was stationary by the roadside, 
with Its lights off. In a dark spot dose 
to where the assault had been com- 
mitted : — Held : the Jury was entitled 
to draw the luferenoe that the assault 
was oommltted in pursuance of a 
common purpose agre^ upon by M. 6c 
D — M. & D. R, V. Dunn (1930), 30 
8. R, N. 8. W. 210 ; 47 N. 8. W. W. N. 
79.— AUS. 


ag. Mttrder — Attempt to kidnap .] — 
In a charge of murder an acoompUoe 
in a kidnapping needs no corroboration. 
Homicide committed during an at- 
tempt at kidnapping is murder. — 
o. Bannistbb (Arthur), [1936] 2 
D. L. R. 795 ; 66 Oan, 0. O. 38 ; 10 
M. P. R. 891 ; 6 F. L. J. (Oan.) 4.— 


— ji^ accomplice to 

Iddnapping cannot be held for murder 
oommittea by another acoompUce in 
the absence of proof of common in- 
tention or purpose. — R. v. Binnistxb 
(Dakixl), U9^] 3 D. L. R. 540 j 10 
M. P. R. 412 ; 66 Can. 0. 0. 852 ; 6 
P. L. J. (Oan.) 52.— MN. 


PART L SECT. 6. SUB-SECT. 8.— 
B. <f) U. 

iS. Common design to escape — Shoot’ 
ino with intent to murder by one .} — The 
mere fact that two men were attempt- 
ing together to escape arrest does not 
justly a conviction of both of them for 
an offence committed by one in resist* 
Ing apprehension. — R. v. Scott & 
Kiixiok, [19321 2 W. W. R. 124.— 
OAN. 


PART L SECT. 6, SUB-SECT. 4.— F. 

698 L Misy be indicted as principal,] 
— An aoooBsory before the fact to a 
felony may be indicted as a prinoii>al, 
but if it is sought to prove that he was 
an aocessoiT 8c not a principal it is 
an essential part of the Crown case 
to prove that there was a felony oom- 
miuted. — B. v. 8es Lun 8c Wkiah 
(1922). 82 8. R. N. 8. W. 863; 49 
N. 8. W. W. N. lie.— AUS. 

PART t. BBOT. $. SUB-aSCT. 6.— B. 

784 i. Indictment as accessory to 
murder — AoqttiUcd of principal .) — A 
husband was found guilty on a charge 
of being on aooeasory after the foot to 
the murder of a child by his wife. 
7^ wile was subsequently charged 
A 


with the murder 6c acquitted : — Held : 
the acquittal of the wife was not sufla* 
cient ground for quashing the cou- 
vlotlon of the husband. — R. v. Wil- 
MABiB (1932), 32 8. li. N. 8. W. 504; 
49 N. 8. W. W. N. 144.— AUS. 


PART I. SB(3T. 6. SUB-SECT. 6.— 
B. (a). 

750 V. .1— R. V. Rump, [19291 

2 D. L. R. 824 ; 1 W. W. R. 649 ; 51 
Can. Crlm. Oas. 236 ; 41 B. 0. R. 36.— 
GAN. 

sd. Overt ad followed by change of 
mind .] — Whore the prisoner has so 
far prosecuted his criminal purpose as 
otherwise to be guilty of an attempt, 
he is not exculpated by the fact that 
owing to a mere change of mind bo 
desists, of his own free will, from 
completion of hla purpose. With 
intent to break 6c enter a shop, a con- 
federate of the prisoner climbed to a 
suitable position 8c inserted a lever 
under a window. Before he exerted 
any force on the lever be changed his 
mind & descended : — Held : the acts 
wore sufficient to constitute an attempt 
to break & enter the shop. — ^R. v. 
PaoE, [19331 V. h. R. 351; Argus 
L. B. 374.— AUS. 
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766. Add* AnnotaHone: — Apld. B. v* Woods (1030), 
143 L. T. 811. Retd. R. v. Punch (1927), 20 
Cr. App. Rep. 18. 

782. Add. Annotation : — Retd. R. v. Manley (1932)i 
97 J. P. 6. 

788a. Of first marriage — Bigamy.] — ^A., a 

married woman, in the lifetime of her hus- 
band, married B., who was a widower, B. 
having been the husband of A.^s deceased 
sister : — Held : if B. knew at the time of 
his marriage with A. that she was a married 
woman, he might be convicted of the felony 
of counselling A. to commit bigamy. — R. v. 
Brawn (1843), 1 Oar. & Kir. 144 ; svh nom. 
R. V. Bawn (1843), 1 L. T. O. S. 628 ; 7 
J. P. 630 ; 1 Cox, 0. 0. 33. 

Annotation : — Consd. R. v. Robirwon, [1938] 1 All E. R. 301. 

796. Add. Annotation : — Refd. R, v. Manley, [1933] 
1 K. B. 629. 

709. Add. Annotation : — Distd. R. v. Woods (1930), 
143 L. T. 311. 

812. Add.. Annotations : — Gonsd. Sorrell v. Smith, 
[1026] A C. 700. Retd. British Oxygen Co. 
r. Liquid Air, [1926] Ch. 383. 

814. Add. Annotations : — As to (1) Retd. Hardie & 
Lane v. Chilton, [1928] 2 K. B. 806. As to 
(2) Consd. Sorrell v. Smith, [1926] A. 0. 700. 
Generally, Retd. G. W. K. v. Dunlop Rubber 
Co. (1920), 42 T. L, R. 376 ; Re Simms, Exp. 
Trustee, [1934] Ch. 1. 

860. Add. Annotation : — Consd. R. v. Manley 
(1932), 97 J. P. 6. 

861. Add. Annotations: — As to (1) Consd. R. v. 


Manley (1932), 97 J. P. 6. OeneraUy, Retd. 
B. V. Berg, Britt, Oarrd & Lummies (1927), 
20 Cr. App. Rep. 38. 

862a. Conspiracy to procure admission to Inn ot 
Court — ^Forged certificates.] — The Benchers 
of the Inns of CJt. owe a duty to the public in 
respect of admission to the Bar : therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender. — R. v. Bassby 
(1931), 47 T. L. R. 222 ; 75 Sol. Jo. 121 ; 22 
Cr. App, Rep. 160, C. C. A. 

902. Add. Annotation : — Retd. R. v. Gordon (1926), 
133 L. T. 734. 

912a. .] — On a prosecution for a crime? 

the proof whereof is supposed to consist 
wholly or in part of evidence of a conspiracy 
entered into by the party then indicted, & 
under trial, so that the conspiracy is to be 
given in e^dence against him, general evi- 
dence of the existence of the conspiracy 
charged, may be received in the first instance, 
though it cannot affect such deft., unless 

. brought home to him or to an agent em- 
ployed by him. — The Queen’s Case (1820), 
2 Brod. & Bing. 302 ; 129 E. R. 983. 

930. Add. Annotation : — Retd. R. v. Luberg (1926), 
135 L. T. 414. 

983a. Though no direct communication 

between conspirators.] — R. v. MeYbice, R. 
V. Ribuffi (1929), 46 T. L. R. 421 ; 21 Or. 
App. Rep. 94, 0. C. A. 


PART I. SECT. 6, BUB-SECT. 6.— 
B. (b). 

768 Vi. R. V, Duffy. [19311 

4 M. P. R. 81 ; 67 0. 0. 0. 186.— CAN. 

PART I. SECT. 6, SUB-SECT. 6.— C. 

772 i. Liability for attempt — Larceny.] 
— R. V. Shaiu, [19261 3 D. L. K. 653 ; 
[19261 2 W. W. R. 310 ; 46 Can. Grim. 
Cap. 209 ; 36 Man. L. R. 64.— CAN. 

772 ii. .] — Aooueed wsis 

oonvlotod of attempting to Btoal money 
from the person of a man in a public 
street. It woe proved that the accused 
put hlfl hand towards the man’s pocket 
with the object of stealing money 
therefrom, but it was not proved that 
there was emythlng In the pocket: — 
Held : in oMor to support a con- 
viotion of attempt to steal, it was not 
necessary to prove the existence of 
anything which could have been stolon ; 
& conviction sustained. — L amont v. 
Strathern, [1933] S, O. (J.) 33. — 
SOOT. 

PART I. SECT, 6, SUB-SECT. 6.— D, 

•f. Charge of assault xcUh intent to 
commit rape — Amounts to charge of 
attempted rape.] — R. v. MacIntyrk 
( 1925\ 43 Can. Grim. Cos. 366.— CAN. 

sg. Where full offence not proved .} — 
■Where complete commission is not 
proved, the depositions must be con- 
sidered dc novo in deciding whether 
the evidence establishes an attempt. — 
R. V. CUTT, [19371 1 D. L. R. 238 ; 67 
Can. 0. C. 240.-^AN. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

h 1. — . 1 — Every person of 

ief^ responsibility who knowingly Sc 
volontarily oo-operatos with, or aids 
or assists or advises or enoourages 
another In the oommission of a crime 
is an aooompUoe, without regard to 
the degree of his guilt. — R. v, Gal- 
lagher. [1924] 4 D. L. R. 1059: 3 
W. W, R. 357.— CAN, 


h ii. .]-— -An accused may 

be convicted on a charge of oounaelUng 
on ollenoe, although the person 
counselled did not actually commit the 
offence. — R. v. 'Ybb Jam Hong (Saak.), 
[1929] 1 D. L. R. 179 : 60 Can. Grim. 
Gas. 372 ; (1928] 3 W. W. 11. 490.— 
CAN. 

h iii. .]— Under soot. 69 (d) 

of Criminal Code a person who counsels 
another to commit an offence la guilty 
ot the substantive offence of counsel- 
ling, even though the offence counselled 
is not conunittod or attempted. — R. 

V. Gordon Sc Gordon, [1937] 2 

W. W. R, 455.— CAN. 

PART I. SECT. 6, SUB-SECT. 8.— A. 

8 i. . 1 — Conspiracy cannot exist 

unless two or more persons are parties 
to an agreement to do an illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed to know, that the 
carrying out of the purpose involves 
the oommission of an indictable offence. 
— R. V. Segal, [1925] 4 D. L. R. 762 ; 
Q. R. 39 K. B. 4.36.— CAN. 

8 iL What amounts to — Conspiring 
with another ignorant of intended fraud. ] 
— R. V. Seguirb (Ont.) (1928). 49 Can. 
Grim. Goa. 266.— CAN. 

sk. Conspiracy to effect public mis- 
chief.] — Conspiracy to effect a public 
mischief, or to prevent the administra- 
tion of Justioe, is a crime at common 
law. — R. V. Cameron. [1935] 4 D. L. R. 
447 ; 64 Can. O. O. 224 ; 60 B. O. R. 
179.— CAN. 

PART 1. SECT. 8, SUB-SECT. 8.— C. 

881 1. One alone cannot eonsp ^) — 
There can be no conspiracy unless two 
or more minds are ad idem as to their 
object.— RARBia v. R, (1927), 48 
N. L. R. 330.— S. AF. 

836 1. Husband it , wife .] — Husband 
Sc wife cannot oonspin together so as 
to bo guilty of the crime of conspiracy. 
— R. V. MoReohik, (1926] N. ZL L. R. 
1. — N.Z, 


PART I. SECT. 6. SUB-SECT. 8.— N. 

881 ii. .] — Although con- 

spiracy to commit a crime, being in 
itself an indictable offence, may be 
charged alone In an Indictment & Inde- 
pendently of the crime conspired to be 
committed, it is nevertheless necessary 
that a count charging conspiracy alone, 
without the setting out of any overt 
act, should describe it in such a way 
as to contain in substance the funda- 
mental ingredients of the particular 
agreement which is charged, or, In 
other words, in such a way as to specify 
in substance, the spooiflo transaction 
intended to bo brought against the 
accused, — Brodee v. R., [1936] S. C, R. 
188 ; 3 D. L. R. 81 ; 65 Can. C. 0. 
289.— CAN, 

894 ii. .}— R. V. Book- 

HALTBB Sc Lanin, [1924] 3 D. L. R. 
122 ; 42 Can. Grim. Gas. 186.— CAN. 

894 ill. .1 — R. V. Porter Sc 

Marks (B. C.), [1928] 4 D. L. R, 825 ; 
50 C>an, Grim. Gas. 399. — CAN. 

PART I. SECT. 6. SUB-SECT. 8.— O (a). 

921 1. Conspiracy may he inferred 
from facts proved.]— R. v. Simington 
(B. C.) (1926^). 45 Con. Grim. Gas. 249.— 

CAN. 

921 ii. -S. P. R, t». Thornton (B. C.) 
(1926), 46 Can. Olm. Gas. 249.*-CAN. 

q i. .] — If an information 

charges a conspiracy between A., B., 
O. Sc D., together Sc with £. & F. & 
others. Sc a oonvlotion finds A. guil^ 
of a conspiracy with B. Sc with B. Sc F. 
Sc others, the conspiracy on which A. 
is convicted Is not a different con- 
spiracy from the one on which he was 
oharg^. — R. v. Marino Sc Cbisofi, 
[1927] 2 W. W. R. 468 ; 47 Can. Orlm. 
Oae.348; 38 B. C. R. 452.— CAN. 

PART I. SECT. 6, SUB-SECT. 8.— 
O. (c). 

986 X. .] — The rule of 

evidence that, on ohaiges of conspiracy. 
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Part II. — Original Criminal Jurisdiction 


960a. .] — Grhy’s (Lord) Case (1641), 1 

State, Tr. 439. 

961a. Right of Scotch peer.] — Sanchar’s (Lord) 
Case (1612), 9 Oo. Rep. 117a ; 77 E. R. 902 ; 
avib nonu Sanquire’s (Lord) Case, 2 State 
Tr. 743. 

Annolations : — Consd. R. v. Graham (1791), 2 Leach, 547* 
Befd. parendon’s Case (1667), 6 State. Tr. 291. 

967a. Not by articles exhibited by peer In 

House of Lords.] — Clarendon’s (Earl) 

Case (1667), 6 State, Tr. 291. 

975a. - — .] — Somerset’s (Duke) Case (1661), 

1 State, Tr. 615. 

985a. Right to take advice of Judges as to sub- 
mission of defence.] — *De Clifford’s (Lord) 
Trial, [1936] W. N. 4 ; 81 L. Jo. 00. 

986. Add, Annotations: — Consd. R. v. Judge, 

Isle of Ely Justices, [1931] 2 K. B. 442. 
Retd. R. V, Edwards, Ex p. Welsh Church 
Temporalitiee Oomrs. (1933), 49 T. L. R. 
383. 

989. For “ R. v. Elliot” read ” R. v, Elliot, 
Hollis & Valentine.” 

Add, Annotations: — Refd. R. v, Paty (1704), 

2 Ld. Raym. 1106 ; Burdett v. Abbot (1811), 
14 East, 1. 

990. Add, Annotation : — Refd. R. v, Graham- 
Campbell (Sir), Ex p, Herbert, [1935] 1 K. B. 
594. 

991. Add. Annotation: — Consd. R. v, Ooiy, [1927] 
1 K. B. 810. 

992. Add. Annotation : — Refd. Leyton U. C. 
Wilkinson, [1927] 1 K. B. 853. 

1005. Add. Annotation : — Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

1016a. Power to order payment of taxes In respect 
of honorarium payable to clerk of court.] — 

An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 


Inland Revenue autlioritios in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — R, v. Central Criminal 
Court JJ., Ex p. London County Council, 
[1926] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666 ; 89 J. P. 65 ; 41 T, L. R. 
269; 69 Sol. Jo. 381 ; 27 Cox, 0. C. 734, D. C. 

1022a. .]— -R. V. Devon JJ., Exp. Public 

Prosecutions Director, No. 1138, post. 

1030. Add. Annotation : — Dlstd. R. v. Teosdale 
(1927), 138 L. T. 100. 

1031. Add. Annotation: — Distd. R. v. Teesdale 
(1927), 138 L. T. 100. 

1031a. .] — It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 6, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words ” rogue Sc vagabond,” 
since the statute itself provides that a person 
convicted of any of those offences ” shall be 
deemed a rogue Sc vagabond.” — R. v. Tees- 
dale (1927), 138 L. T. 100 ; 91 J. P. 184 ; 
44 T. L. R. 30 ; 28 Cox, C. C. 438 ; 20 Cr. 
App. Rep. 113, C. C. A. 

1032. Add. Annotation : — Folld. R. v. Dixon, 
Southampton Justices, Exp. Porteous (1929), 
142 L. T. 597. 

1032a. Before charge gone Into.] — 

Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a terra 
exceeding three months. Ho was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the cliargo 
was gone into, but he was so informed after- 


the acts & declarations of each con* 
eplrator in furtherance of the couunon 
object are admissible aerainst the rest, 
is applicable on a charge of bribery, 
since the crime of bribery Involves 
corrupt conduct of. & the acting in 
concert by. Sc the existence of a common 
purpose between, the persons concerned. 
It Is immaterial whether the existence 
of the common purpose or the par- 
ticipation therein of those alleged to 
have participated in the crime be proved 
first, though either element is nugatory 
without the other. — R. v. Levy, 11029] 
App. D. 312.— S. AF. 

985 xl. .] — Evidence of 

statements made by one conspirator 
against an alleged co -conspirator after 
the former had been arrested held not 
admissible against the latter. — R. v. 
Pepper, [m?) 1 W. W. R. 62 ; 1 
D. L. R. 517 ; 44 Man. L. R. 412 ; 6 
L. Jo. 212 ; 67 C. C. C. 311,— CAN. 

PART 11. SECT 1, SUB-SECT. 6. 

•a. Election for speedy trial.] — R. v, 
Cummins (N. S.) (1928), 50 Can. C*rim. 
Obs. 375.— can. 

tb. .1 — When a prisoner has 

elected a speedy trial, his consent to 
be so triecL on additional charges 
which it is sought to prefer against 
him, is required only when they are 
not founded on the facts or erldenoe 


disclosed in the depositions. — U. v. 
Duff (^fask.), 11929] 1 D. L. R. 152: 
50 Can. Cilm. Cas. 240 ; [1928] 3 

W. W. R. 550.— CAN. 

ic. .) — R. V. Yee Jam Hong 

(Sask.), [19291 1 D. L. R. 179: 50 
Can. Crlm. Cas. 372 ; [1928] 3 W. W. U. 
490.— CAN. 

sd. .1 — R. V. Speidel (Alta.) 

(1929), 52 Can. Crim. Cas. 311.— CAN. 

so. .] — When a prisoner has 

consented to a speedy trial before the 
district ct. judge's criminal ct. on the 
charge for which he has been com- 
mitted for trial, be may be so tried 
without any further consent on any 
other charge founded on the facts or 
eyidenoe disclosed in the depositions. 
— R. V. DiEDERfOH & Liberty (Alta.), 
[19291 3 W. W. R. 748 ; 52 Can. Grim. 
Cas, 370,— CAN. 

■f. .1 — A good election for a 

speedy trial was held not to be affected 
by the fact that a subsequent election, 
made after a slight correction in the 
charge, may not have been taken In the 
proper mannor. — R. v. Wono Oreun 
Ben, [19301 3 W. W. R. 281.— CAN. 

•h. .] — When a prisoner has 

elected for a speedy trial on the charge 
or charges for which he has been com- 
mitted for trial,, his consent to be so 
tried on additional charges which it Is 


sought to profer agaiast him Is required 
only when they are not founded on the 
facts or evidence disclosed in the 
depositions. — H. v. Goodin, (1934] 
1 W. W. R. 784 ; 2 D. L. R. 709 ; 
(51 0. C. C. 353 ; 42 Man. L. R. 322.— 
CAN. 

sk. New trial.] — On appeal by 

the Crown from the acquittal of the 
accused on a speedy trial of a charge 
under Opium Sc Narcotic Drug Act, 
1929, the Ct. of Api>eal ordered a new 
trial. The accused was, without re- 
election, tried again before the County 
Ct. Judge’s Criminal Ct. & convicted. 
On an application for hatteas corpm 
with certiorari in aid ; — Held : said ct. 
bad become functus ojjlcio upon the 
acquittal of the accused, Sc, la the 
absence of the consent of the accused, 
was without jurisdiction to re-try 
him. Sect. 1014 (4) of the Code 

applies only to the case of an “ applt. 
convicted ’’ ; & the fact that In tills 
case the Ct. of Appeal did not direct 
the mode of now trial was, presum- 
ably, because it had no power to do so. 
— R. V. Chow Wai Yam, [19371 1 
W. W. R. 435 ; ^revsd., [1937] 4. D. L. R. 
660 ; 69 Can. C. C. 86.— CAN. 

si. Right of accused to he tried by 
jury — Receiving stolen vroperty.] — (1) 
Although property alleged to have been 
stolon or to have been received knowing 
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wards, when all the evidence had been heard, 
but before the ct* had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & fined i—HeW: 
the proceedings were a nullity as the giving 
of that information to the person charged 
on his appearing before the ct., “ before the 
charge is gone into,** in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed. — R. v. Dixon, 
Southampton Justices ; Ex p, Porteous 
(1029), 142 L. T. 597, 698 ; auh nom> R. v. 
Hampshhie Justices, Ex p. Porteous, 94 
J. P. 70 ; 40 T. L. R. 1^ ; 28 U G. R. 
84 ; 29 Cox, C. C. 113, D. 0. 

1084. Add. Annotation : — FoUd. R. v. Dixon, 
Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

1042. Add, Annotation : — As to (1) Consd. China 
Navigation Co. v, A.-G. (1932), 48 T. L. R. 
376. 

1079a. Fraudulent conversion begun abroad-— 

Receipt of proceeds in England.]— A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country. — R, v. Ltlb (1924), 18 Or. 
App. Rep. 59, 0. 0. A. 

1090. Add. Annotation : — Aa to (1) Consd. China 
Navigation Co. v. A.-G. (1932), 48 T. L. R. 
376. 

1100. Add. Annotation : — Reid. The Fagemos, 
[1926] P. 186. 

1101. Add. Annotation : — Dlstd. The Pagernes, 
[1927] P. 311. 

1124, Add. Annotations: — Aa to (2) Refd. The 
Fagernes, [1926] P, 185. Aa to (4) Refd. The 


Fagemes, [1926] P. 185. OenerdUy, Refd. 
Ghijoa Navigation Co. v. A.-G. (1932), 48 
T. L. B. 376. 

1129a. .] — Chung Chi Cheung v. R., [1938] 

4 All E. R. 786 ; 66 T. L. R. 184, P. C. 

1188. For the existing paragraph in original 
volume substitute the following paragraph : — 

,] — A person on 

board one of His Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army A Air Force Institutes. He was 
plac^ under arrest by an executive officer 
of the ship, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (o. 50), s. 17 (1) (a), 
. committed on the high seas. Prisoner was 
. arraigned & pleaded not guilty & a jury was 
, impanelled, but (quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 06), s. 116, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, &> that the offence charged 
was properly triable only by the ' Scottish 
cts. : — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1801, it was triable, 
under sect. 116 of that Act, in the county 
where the offender was apprehended. — R. 
V. Devon JJ., Ex p. Public Prosecutions 
Director, [1924] 1 K. B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 640 ; 88 J, P. 73 ; 40 T. L. R. 
213 5 68 Sol. Jo. 422 ; 27 Oox, O. C. 693, D. C. 


It to hare been stolen does not exceed 
|10 in value & the offonoos are, there- 
fore, triable summarily hr a police 
magistrate imdor Part vl. or the 
Criminal Code, they are nevertheless 
Indictable ofTences & need not be 
fried summarily. 

(2) Where there was nothing to 
surest that the Judge was of the 
omnion, & ho could not properly be 
of the opinion, that the property 
alleged to nave been received knowing 
it to be stolen did not exceed 1200 in 
value, the case fell under sect. 67 -of 
North-West Territories Act, 1886 
(which is stiU in force), & when the 
accused elected for a Jury trial a Jury 
of six was a properly oonstituted 
tribunal. (3) When the stolen pro- 
perty alleged to have been knowingly 
received consisted of cancelled share 
oertifloates which appeared to bo when 
received by the accused valid certifi- 
cates with a market value far in excess 
of 9200, & it was not shown that he 
was ImpUoated in any way in the 
erasing of the oanoellation marks : — 
HcW ; it could not properly be said, 
for the purpose of the applloatlon of 
soot. 67, that their value did not exceed 
1200. — H. V. DCTSKNBKHa, [1930] 1 
W. W. R. 717 ; 63 Can. 0. O. 166 ; 24 
Alta. L. R. 416.— CAN. 

PART 11. SECT a. SUB-SBCT. 1. 

r i. Offence etmmiUed before iuris- 
diatkm oranied — Trial aubaequeni to 
grank] — R. v. Hexblbr (N. S.), (1928) 


3 D. L. R. 221 ; 49 Can. Grim. Gas. 
341.— CAN. 


PART II. SECT. 2, SUB-SECT. 4 .— A. 

•a. Offence within Admiralty juris- 
diction — By alien — Conaeni to proaecu- 
tion.] — Criminal Code, s. 691, requires 
the consent of the Governor- Cloneral to 
proceedings against alien for 

offences within Admiral^ Jurisdiction. 
This does not apply to offences against 
provincial statutes. — R. v, Flahaut, 
fl935] 2 D, L. R. 686 ; 9 M. P. B. 32 ; 
63 Con. C. O. 308.— CAN. 


PART II. SECT. 2. SUB-SECT. 4.— B. 

g i. Arrival in Calcutta — Juris- 

diction of fnagieirate.] — When some 
sailors committed an offence on board 
a British ship on high seas, which sub- 
sequently arrived in CJaloutta, the Chief 
Pr^denoy Magistrate had Jurisdiction 
under Merohant Shipping Act, 1894 
(c. 60), SB. 684, 686, to entertain a 
complaint against them, in the absence 
of evldenoe to show that they were 
not in Oaloutta at the time. In any 
case, when the accused surrendered 
before the ot. It had Jurisdiction to 

g rooeed with the trial.— B jenoai. 

tTPRRINTBNDIBNT & ReMRSCBRANCBB 

OF Lboax Apfajks V. Haisauub (1933), 
I. L. R. 60 Colo. 44.— 1N0. 

PART IL SECT. 2. SUB-SECT. S. 

0 1 !}— Seot. 691 of the Criminal 

Code does not apply to an offenoe oom- 

8 


mltted on a ship moored at Lapointe 
Pier In Burrard Inlet. 

Even where the soot, applies, the 
leave of the Govemor-CJeneral Is 
effective if obtained before the oom- 
mlttol of the aooused for trial. — R. v. 
Furuzawa (No. 2), [1930] I W. W. B. 
953, 055 : 63 Can. O. 0. 398 ; 42 
B. C. R. 641, 648.— €AN. . 


PART II. SECT. 8, SUB-SECT. 1.— A. 

1148 Iv. .1— Aoouned, 

charged with Inflicting grievous bodily 
barm, was arrested on a warraxit Sc 
brought before two Justices for sum- 
mary trial in a Judloial district other 
than t^t in whioh the offenoe was 
committed. Justices of the peace in 
Saskatchewan have Jurisdiotion as such 
throughout the Provinoe. He pleaded 
to the charge & made his defanoe. Sc 
it was not until he appealed from his 
oonvlotlon that be objected to the 
place of trial : — Bela : applying 
Criminal Code, s. 677, fq>prt. was 
properly charged Sc tried, even if 
B. 884 did apply ; SC even if he had a 
right to be tried in the district where 
the offenoe was committed, his objec- 
tion to the place of trial was raised too 
late.— R. e.ROBBBTO, (1938 J 1 D, L. R. 
260 ; 49 Can. Orlm. Oak 171 ; 33 Saak, 
L. R. 848 ; (19371 3 W. W. R. 844.— 
CAN. 


1162 1, Where aeiisaclof omisaton — 
BmbeaOemeni — Non-aecamdimf for 
money reeeived^Plaee to aeeoumt 

should have been rendered.) — ^In a oaoe 


Vd. nv.— Orimlnal Law. Oawi 1868 — 1846a. 


SuB-BBCT. 2 . — Statxttoby Pbovisions. 

(VoL XIV., p. 147.) 

See, now, Oriminal Justice Act, 1926 
(c. 86), s. 11. 


SXJB-SBCT. 8. — OHANQB OP Vbnubi. 

(Vol. XIV., p. 160.) 

See^ now, Oriminal Justice Act, 1926 (c. 86), 
s. 11 (1). 


Part III. — Limitation of Time for Criminal Proceedings. 

1269. Add. Annotatum Apld. B. v. Hewitt (1026), 89 J. P. Jo. 721. 


Part IV. — Bail. 


i884a. Estreatment — Removal ol.] — R. v. 

Stbwabt (1931), 23 Or. App. Rep. 82, 
0. 0. A. 


1887* Add» Annotation : — Apld. 
(1929), 168 L. T. Jo. 303. 

1345a. .] — Ex p. 

168 L. T. Jo. 303. 


Ex p. Hatry, 
Hatry (1929), 


of orlmlcal breach of trust by a servant 
whose duty It Is to rendei' aooount at 
one place, Sc there Is no evidence to 
show where the alleged misappro- 

{ iriation waa committed other than the 
act of non -accounting, the venue may 
be laid In the place where the accused 
failed to aooount. If, however, there 
is evidence to show where the mis- 
appropriation was committed, the 
venue mnst be laid either in that place 
or the place where the property was 
recelvea or retained. In the latter 
case there is no alternative venue In 
the place where the account was to be 
rendered. — Paul db Flondor v. 
Emperor (1931), I. L. R. 59 Calc. 92. 
— IND. 


PART U. SECT. 8. SUB-SECT. 1.— 
0. (a). 

t I HcW; a letter 

written by deft, from a city In 
Pennsylvania to Ontario, enclosing 
money for travelling expenses Sc con- 
taining instructions to proceed to 
Montreal, was deft. *8 act committed 
in Ontario, Sc a taking Sc enticing away 
within sect. 316 of the Code, — R. v. 
Lofttb (1926), 45 Can. Crlm. Oas. 
390 ; 59 O. L. R. 65.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
C. (b). 

e i, .] — Where an 

offence charged is the fraudulent con- 
version of securities which consists 
of a continuity of acts. Sc where the 
beginning of the operation was in one 
county. Sc the continuation Sc com- 
pletion in another county, the accused 
may be proceeded against in either 
county. — ^R. v, Sollowat, [1934] 
O. R. 81 ; 61 O. O. O. 297.— CAN. 


PART IL SECT. 8. SUB-SECT. 
1S64 xvi. .1— R, r. 


8 . 

Db 


Bbugs (1927), 47 Can. Orim. Oas. 311 ; 
00 O. L. K. 2f7.— OAK. 

1254 KvU. .}— A change of 

venue will not be granted on the ground 
of local preludioe against the accused 
unless it plainly appears that such 
preludioe exists as w prevent a fair 
« Impartial trial being had Rt the place 
where Uie offence is alleged to have 
been committed. — R. e. Bboniman, 
(19301 1 W. W. R. 382 ; 53 Can. O. O. 
32 ; 24 S. L. R. 321.— CAN. 

sd. Appeal from refuml to change — 
BriHth Columbia.] — Accused was con- 
victed at Prince Rupert on a charge 
of murder. The Supreme Ct. of Canada 
on appeal set aside the oonvlotion A 
ordsM a new trial. An application 
wm then made acoosed to change 
the venue A was dimnisiied* An appeal 


from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province. — R. v. Sakebv (1927), 
49 Can. Orim. Caa. 195 ; 39 B. O. R. 
247.— CAN. 


PART III. SECT. 1. 

so. Offence for which penalty one 
year’ a imprisonment.] — A prosecution 
for an offence under a* sect, of a Com- 
monwealth Act for which the only 
penalty provided is imprisonment for 
one year, rc.ny be commenced at any 
time atiei the cbmmlflslon of the 
oflonoe. — Ee ITu'x’TLBt, Exp. 0 ’Regan 
(1934), 51 N. 8, W. W. N. 93.— AUS. 

se. Vioenniai ‘prtscripiion — Scotland. J 
—The vicennial presiulptlon of crime 
docs not form part of the law of 
Scotland. — S ugden v, H.M. Advocate, 
[1934] S. C. 103.— SCOT. 


PART III. SECT. 2. 

1285 XV. .] — A prosecution under 

Lands & I’orest Act, 1926, is begun by 
the laying of the Information & not 
by the issue of the summons. — R. v. 
McDonnell, [1934] 3 D. L. R. 146 ; 
7 M. P, R. 324 ; 61 0. 0. C. 288.— CAN, 


PART IV. SECnP. 1. 

1301 vii. .]— R. V. CoorjcR- 

BLOOM (1924), 43 Can. Orim. Cos. 394. 

—CAN. 

1301 viil. .1— The main, 

although not neoessarily the only* 
consideration that should determine 
the exercise of a magistrate’s disoretion 
is the question of securing the attend- 
ance of accused. — K ok e. K. (1927), 48 
N. L. R. 267.— S. AF. 


m i. ,] — Oriminal Code, 

s, 696, provides that where the offence 
Is punishable by imprisonment for 
more than five years a justloe of the 
peace. Jointly with some other justice, 
may in certain oiroumstanoes admit 
tne accused to bail. One justloe has 
no jurisdiction to take the reoognis- 
anoes, A, if he does so, no liability is 
Imposed, at least no liability which can 
bo enforced in a summary manner. — 
R. V. Moore, [1924] 1 W. W. R. Ill ; 
41 Gan. Crlm. Cas. 164 ; 18 Sask. L. R, 
60.— CAN. 

m IL Justice of the peaces ] — 

Under s. 464 of the Criminal Code a 
justice of the peace has jurisdiction to 
admit an aooused to ball before be is 
brought before the justice In ct. on 
the obstfgee preferred against bhn*— 
R. V. MoKskzib. (1929] 8 D. L. R. 
799 ; 2 W. W. B. 421 ; 61 Can. O. O. 
423 : 88 Man. L. K. 241 ; offa., [1929] 
1 W. W. R. 249.— CAN. 
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if. Amount of hail — Power to in- 
oreaae.] — Bail was fixed by a magis- 
trate at the close of a preparatory 
examination of aooused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted eight previous convictions. 
Upon his admission, prosecutor applied 
for an Increuso of ball, which the 
magistrate granted. Accused then 
applied for an order that the ball 
as originally fixed should stand t — 
Held : It was competent for the magis- 
trate to reoonaider the amount of the 
boll.— Swart v. R. (1923), 14 N. L. R. 
133.— S. AF. 

tg. Effect of bail — Whether reckoned 
aa part of impriaonment,] — The time 
during which prisoner is out on bail 
under an order for ball made at his 
request cannot be reckoned as part of 
his terra of imprisonment, even though 
such order was ultra vires. — K. v, Iaci, 
[1926] 2 W. W. R. 129 ; 43 Can. CTlm. 
Oas. 303.— CAN. 

fb. -- — The time of im- 
prisonment for on t>ffence against 
Manitoba Tenipemnoo Act does not 
continue to run while prisoner is out 
on ball peiiding an appeal. — R. v, 
SrrES, [1925] 3 1). L. R. 301 ; [1925] 
2 W. W. R. 325 ; 44 Can. Crlm. Cas. 
60 ; 35 Man. L. R. 151.— CAN. 

•j. Ettreatment of bail.] — Tho pro- 
oedure to be followed on an applioa- 
tlon to estreat ball is to bo found in 
Ball Act, s. 12 (2). — R. v. Briggb 
(1923), 33 B. C. R. 297.— CAN. 

sk. Application to remit — 

Appeal.] — No appeal lies from the 
refusal by a comity ct. judge of a 
motion to remit Sc discharge the 
estreat of appet.'s bail-bond. — R. v, 
Schneider (1923), 40 Can. Oim. Oas. 
206 ; 66 O. L. K. 215.— CAN. 

g|, ;Vo riyht where act of State 

prevents diacharge of b(ynd.] — R. t). 
Oetlik (1930), 54 Can. G. 0. 225.— 
CAN. 

gna, Record muat be before 

court.] — R. V, Galuvan (1930), 54 
Con. O. 0. 228.— CAN. 

•o. Failure to surrender. — lAaMlUyof 
surety.] — Sai/tbb v. Ogilvib, [1981] 
2 D. L. R. 884 ; 2 M. P. B. 488.— 
CAN. 

PART IV. SECT. ife. 

p 1. R. t>. Murray (1926), 

59 N. S. R. 119.— CAN. 

p il. .] — In non-oapltal orliiiiiia.1 

oaaes, the general rule li that an 
aooused person Is entitled to ball unleet 
there are reasonable grounds for sup- 
poring that he will not answer to his 
bail at the trial. As to what con- 




Cases 1410a— 1442b. Enolish aitd Empire Digest Supplement. 


1410a. Pending appeal to Privy Council — From 
Colonial Court.] — The accused, who was con- 
victed of manslaughter in Cyprus, was 

f panted special leave to appeal by the 
udicial Committee. The latter had no 
jurisdiction to grant bail, & an application 
to the Supreme Ct. of Cyprus was also refused 
for want of jurisdiction. An application to be 
admitted to bail was then made to the King’s 
Bench Division & was granted. — Sutton v, 
li., [1932] W. N. 272 ; 74 L. Jo. 440. 

1411a. When g^ranted — Only In special cir- 

cumstances.] — R. V. Gregory (1928), 20 Or. 
App. Rep. 186, O. 0. A. 

1416. Add. Annotation : — Apld. R. v. Williams 
(1926), 19 Or. App. Rep. 67. 

1416a. Breach of — Powers of court.] — If an applt. 
breaks a recognisance entered into before 
this ct. it wiU, on a further conviction, deal 
with him although the ct. below may have 


dealt with him. — ^R. v, Hibbbbt (1924), 18 

Or. App. Rep. 36, 0. 0. A. 

14S6a. When term of imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard^ the ct. 
may grant bail. — R. v. Seleire: (1925), 18 
Cr. App. Rep. 172, C. C. A. 

1487. After this case add : — 

,] — See, now, Criminal 

Justice Act, 1925 (c. 86), s. 16 (2). 

1442a. .] — The ct. grants bail only in 

exceptional circumstances. — R. v. Klein 
( 1932), 23 Cr. App. Rep. 173, 0. C. A. 

1442b. .] — Applications for bail refused 

after grant of a certificate for appeal from the 
trial judge, the ct. holding that there were no 
exceptional circumstances sufficient to justify 
the granting of bail. — R. v. Howeson, R. v. 
Hardy (1936), 26 Cr. App. Rep. 167, O. C. A. 


stltutes Buch reasonable ^oands there 
is no definite rule. It la in the die- 
orotion of the Judsre, who la entitled to 
take Into oonaideration, not only 
matters befdre him In evidence, but 
also such things aa are matters of 
common knowledge. — R. v. McIvkb, 
[1929] y. L. R. 60.— AU8. 

1336 lil. .1 — The fundamental 

teat on bail motlona is the probability 
of priaonor’a evading Juatloe. — T he 
8tatr b. PmicELb, [1926] I. R. 207 ; 59 
I. L. T. 141.— IR. 

1336 Iv. .1 — When an aoouaod 

person who ia bailable at discretion in 
terms of Orimoa Act, 1908, a. 368, 
applloB for ball, the ct. should apply 
tho rule & the throe testa laid down by 
Coleridge, J., In Re Robinson, No. 1337, 
& adopted by Stx)ut, O.J.. In R. v. 
Vain, No. 1336 11, when the Crown 
opposes ball in tho absence of ox- 
coptlonal oIroum8tan(M)8. The fact 
that conditions such as wlroleaa, pass- 
port, restriction, transport develop- 
mont, & tho like, have changed since 
the said rule & tests w'cro laid down & 
adopted In 1854 & 1903 respectively, 
does not render tho said decisions 
inapplicable at tho present time ; & 
tho fact that tho accused is a married 
man with four children, & tho Crown’s 
admission that tho Crown had no 
special reason to siipposo that the 
accused would bo likely to abscond, 
are not such excepfcioual oirourastaucos 
as to afford sufficient ground for modi- 
fying the rule. — Re Heweu, [1936] 
N. Z.L. K. 883.— N.Z. 

1844 i. Severity of punish’ 

ineni.] — The ot. may have regard to 
(a) tho HcriouPDCHH of the crime 
charged ; (6) tho severity of the punish- 
ment ; (c) tiie strength of tho case on 
tho depositions ; {d) tbe prospect of a 
reasonably speedy trial ; & (e) the 
opposition of tho A.-O. — Tnw State p. 
PUBOELL, [1920] I. R. 207; 59 I. L. T. 
141.— IR. 

1344 ii. .1 — Krishna 

Chandra Jaoati v. R. (1927), I. L. R. 
6 Pat. 802.— IND. 

d i. Runishable urith long term — 

Rich prisoner.] — Except in exceptional 
oircumstanoes persons accused of 
crimes punishable with long terms of 
imprisonment should not be released 
on bail. The richer the accused & the 
more easy, it is for him to find bail, 
tbe less it is desirable that he should be 
released, & In no oircumstanoes what- 
ever, without an order of the High Ct., 
should any person accused of murder 
be ollowoa nail. — Hibuyat Sinqh v. 
KiNa-EjfPKROR (1932), I, L. R. 11 Pat. 
280.— IND. 

1349 i. Condud of prisoner — Toiaper- 
ing icUh Crown urUnesses .] — Tampering 
with tbe prosecution witnesses may be 


a good I'eason for refusing bail. — 
Krishna Chandra Jaqati v. R. (1927), 
I. L. R. 6 Pat. 802.— IND. 

1349 II. Where ball was 

opposed, on the ground that accused 
hod been arrested before Investigations 
were complete to prevent his tampering 
with Crown witnesses : — Held : the 
magistrate was not warranted In 
refusing boll for that reason. — Kok v, 
R. (1927), 48 N. L. R. 267.— S. AF. 

PART IV. SECT. 4. 

1361 V. .1 — R. V. Stagg 

(1925), 44 Can. Crlm. Cas. 128. — CAN. 

1361 Vi. — The State v. 

PtTR(.^Kix. [1926] 1. R. 207; 59 I. L. T. 
141.— IR, 

1361 vll. .]— R. V. No A 

S vv Htwa (1927). 6 J. L. R. Ron. 276. 

—IND. 

1361 viii. .1 — Two persons 

were ciiarged with murder &!committod 
for trial. Tho coroner rcfused an 
application foe bail made In hla ct. 
Whereupon tho appets. applied to a 
judge in chambers by summons : — 
Reid : in capital offencoB there must 
bo exceptional circumstances to entitle 
tho appots. to bail. — R. v. Strong & 
Stannard (1935), 62 N. S. W. W. N. 
179.— AUS, 

0 i. ,1 — The opposition of tbe 

A.-G. to the giving of ball, while en- 
titled to groat weight, does not bind 
the discretion of tbe ot. — T he State 
u. Purcell, [1926] I. R. 207 ; 59 1. L. T. 
141.~1R. 

PART IV. SECT. 5. 

1383 ii. .] — After oonviotion for 

rape a new trial ordered bail was 
refused. Rape is on offence punish- 
able with death, & unless there is un- 
reasonable Sc unjust delay in brinedng 
on the second ^al, bail will not be 
granted. — R. v. Auger (1929), 62 
Can. C. C. 80 ; 64 O. L. R. 198.— CAN. 

1383 iii. .] — Re R. v. Auger 

(Ont.) (1929), 62 Com, O. C. 281.— 
CAN. 

St. Obtaining by false pretences.] — R. 
V. Gifford, [1931] 2 ^ W. R. 414.— 
CAN. 

PART IV. SECT. 8. 

1401 V. .] — Where a police 

magistrate refused to allow accused to 
bo released on bail ponding the pre- 
liminary hearing, an application by 
way of habeas corpus tor accused *s 
release on bail was granted. — R. v. 
MacDonald, [1925] 2*W. W. R. C43.— 
CAN. 

PART IV. SECT. 12. ^ 

■b. Grounds for gramting .] — While 
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it is not poHwiblo to lay down an in- 
flexible rule as to when a person con- 
victed of an offence & soateDced to 
impriRonmoiit, who appeals against 
his conviction, should or should not be 
admitted to bail pending tho deter- 
mination of his appeal, it is important 
to bear in mind that every one is pre- 
sumed to be innocent until logaily 
convicted. & that so far as Is humanly 
possible the law should be so ad- 
ministered as not to do iuJvstlce to an 
innocent person. — R. v. Smith, R. v. 
Bau.vard (1924), 43 Can. Ciim. Cas. 
24 ; 66 O. L. R. 244.— CAN. 


sd. .] — A prisoner who had 

been convlotod on a charge of shop Sc 
woi’ohouse breaking & sentenced to 
two years & four calendar months* 
imprisonment, applied for ball pending 
the hearing of an appeal against his 
conviction. The grounds of his appli- 
cation wore that he might search for 
two persons who might prove that his 
identity had been mistaken ; the 
prisoner did not know the names or 
addresses of those persona, but knew 
their dosciiptione ; further pounds 
wore personal to himself & family, such 
as a -statement that he surrendered to 
his bail during trial & a desire to assist 
his family. Tliei*e was little prospect 
of the appeal being successful : — ■ 
field : bail should not be granted. — 
R. V. Ryan, [1930] S. A. S. R. 125.— 
AUS. 


»f. .] — R. V. Verigin (ND. 1), 

[1932] 2 W. W. II. 489.— CAN. 


■m. By Supreme Court of Canada.) 
— A Judge ot tbe Supreme Ct. has no 
Jurisdiotlon to admit to bail an 
aooused person ]>ending bis appeal, 
such jurisdiction being conferred by 
Orimbial Code, e. 1019 fl), upon the 
Chief Jnstioo of the appellate ct. or a 
judge of that ct. designated by him. — 
Steele v. R., [1924] 2 D. L. R. 470 ; 
[1924] S. C. R. 1 ; 42 Can. Orim. Cas. 
47.— CAN. 


ei. Time for entering into 

recognisance,}— On an appeal irom a 
summary oonviotion, since there is now 
no time limit for filing tbe notice ot 
appeal under Oiminal Code, s. 760, 
there is no time limit for entering into 
tbe recognisance which may be given 
under sub-sect. c. — R. r. Barilko, 
11924] 4 D. L. R. 832 ; 3 W. W, R. 
424.— CAN. 


e U. R. V. Desjablais, 

[1924] 3 W. W. R. 145,— CAN. 


•n. When application for release can 
he made — Before return by gaoler showing 
cause of eommitmenLy—IU Hood, (1928] 
1 D. L. R. 624 ; 49 Grim. Oas. 
191; 69N.S. R.471.--HCAN, 



VoL ZIV.— Criminal Law. Cases 1448a~-1583. 


1448a. Vacation intervening,] — In consider- 

ing applications for bail the ct. has regard to 
the interval of a vacation. — R. v, Charavan- 
MUTTU (1929), 21 Cr. App. Rep. 184, C. C. A. 

1443b* •] — R. V. Waxman (1930), 22 

Cr. App. Rep. 81, C. C. A. 

Annotation : — Distd. R. v. Starkie (1932), 24 Or. App. 

Rep. 1. 

1443c* Intricate case*] — Bail granted in 

view of complexity of the case & of the 
interval of the Long Vacation. — R. v. New- 
BERY & Elman (1931), 23 Cr. App. Rep. 66, 
0. 0. A. 

AnnoUstion: — Dlstd. R. v. Starkie (1932), 24 Cr. App. 

Rep. 1. 

1443d* .] — Bad granted in view of the 

interval of the Long Vacation. — R. v. 
Stewart (1931), 23 Cr. App. Rep. 68, 0. 0. A. 

Annotation: — Distd. R. r. Starkie (1932), 24 Cr. App. 

Rep. 1. 

144de. .] — The interval of the Christmas 

vacation before an appeal can be heard may 


be a groimd for the ct.^s granting bail. — R. 
V. Harding, Turner & King (1931), 23 Cr. 
App. Rep. 143, C. C. A. 

Annotation : — Distd. R. o. Starkie (1932), 24 Or. App. 

Rep. 1. 

14431. .] — The existence of the Long 

Vacation held, in the circumstances, not to 
be a sufficient ground for granting bail to 
an appct. — R. v, Starkie (1932), 24 Or. App. 
Rep. 1, O. C. A. 

1445. Add. CUaiion :—87 J. P. Jo. 636. 

Add. Annotation : — Refd. R. v. Davidson 
(1927), 20 Cr. App. Rep. 66. 

1445a. .] — The ct., in granting an application 

for leave to appeal against conviction A 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum. — R. v. MacDonald (1928), 21 
Or. App. Rop. 20, C. 0. A. 

1446a. .] — R. V. Davidson, No. 3129b, post. 


Part V. — Proceedings Preliminary to Indictment. 


1458. Add. Annotation : — Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 

1459. Add. Annotation : — Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo 300. 

1467. After cross-references following this case add 
“Person outside Jurisdiction.] — Set ( hminal 
Justice Act, 1925 (c. 86), s. 31.*' 

1467a. Joint trial with another person neces- 

sary or expedient.] — Turf Publishers, Ltd. 
V. Davies, [1927] W. N. 190, D. C. 

1484. Add. Citation .—31 T. L. R. 401. 

1512. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

1513a. .] — R. V. Boulton (1871), 12 Cox, 

0. C. 87. 

1536a. .] — E. V. Boulton (1871), 12 Cox, 

C. C. 87. 

1549. Add. Annotation : — Refd. Clubb v. Wimpey 
& Co., [1930] 1 AU E. R. 69. 

1555a. .] — WiirrE v. Taylor 

(1801), 4 Esp. 80 ; 170 B. R. 648. 


1562a. Grounds for.] — A constable 

may arrest a person without a warrant if at 
tlie time of effecting the arrest he has reason- 
able probable cause to suspect that a 
crime has been committed, that the person 
arrested is guilty of it. The question of 
whether the constable liad reasonable & 
probable cause for making the arrest is for 
the judge & not for the jury. Amongst the 
facts which the constable may properly take 
ink> consideration in deciding whether to 
make the arrest is the fact that clothing 
belonging to the suspected person has been 
found near the scene of the crime. 

Per Lord Wright : ft is doubtful whether 
the constable may consider the fact that the 
person arrested was w<‘ll known to the police 
& was absent from his home at the material 
date. — McArdle v. Egan (1934), 150 L. T. 
412 ; 98 J. P. 103 ; 32 L. C. R. 85 ; 30 
Cox, C. C. 67, C. A. 

1583. Add. Annotation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 


PART IV. SECT. 13. 

so. Refusal by sheriff — Svmmary oorn- 
plaini.] — Held : an appeal to tho Risrh 
Ct. of Justiciary aeralnst a refusal of 
ball was not oonfloed to cases tried 
upon Indlotraent. — Liddell v. 
Strathkun, 11926] S. C. (J.) 107.- 
SCOT. 


PART V. SECT. 1. SUB-SECT. 2. —A. 

1488 ii. .] — Where a man 

who knows that he is under detention 
acquiesces In tho situation there is an 
arrest, even though there has been no 
actual touohlnfiT of his person. — 
Hiooins V. Macdonald (B. C.), (19281 
4 D. L. R. 241 ; [1928] 3 W, W. R. 
115; 60 Can. Grim. Cae. 353.-~CAN. 

1498 i. Necessary to inform prisoner 
under what power constable acting. 

A person about to be arrested is 
entitled to know under what power the 
oonstahle Is arresting him 8c, If he 
speoifles a certain power, which the 
person knows the constable has not 
got. he is entitled to object to such 
arrest 8c escape from custody, such 


custody not being a lawful one. — 
Ajtasand Mcdauah v. K. (1924), 
I. L. H. 47 Mad. 442.— IND. 

*p. Secoml arrest justified — First 
arrest irregidar.] — Ex p. MALATBTfY, 
[19261 2 D. L. H. 242 ; 43 Can. Grim. 
Cos. 306.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

1528 iv. 1 — Where an 

accused has been ebarffod with an 
offence, e.g. murder, over which a 
District Ct. Jud^re has no jurisdiction, 
& with respect to which he cannot 
grant or withhold bail be has no power 
to order that a chattel, which is In the 
possession of the accused after his 
committal for trial & has not been 
impounded as an exhibit, shall be re- 
moved from his possession & delivered 
to tho polloo, although it is an article 
which may afford evidence against the 
accused at the trial. 

Semble : a Judge of the Ct. of King's 
Bench has the power to grant the 
application for such order m such a 
case.— R. v. Bouuk, 119331 3 W. W. R, 
146; 60C.O. C.1U.— CAN. 
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PART V. SECT. 1, SUB-SECT. 2.— 
E. (a). 


1634 xvl. .J — A polifxi officer is 

not justified In arresting a ]»erson with- 
out a warrant whore ho does not holicwo 
that porson has committed an offence, 
oven though ho suspects that the 
arrested porson has knowledge which 
will enablo him to identify those 
guilty of an offence which has actu- 
ally boon committed. — ^Warnock: v. 
FoaTEfi, [1936J 3 W. W. R. 625 ; 61 
h. C. R. 179.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 

1555 V. — .1 — Telegram 8 from 

the “ police " of a Native Sl^to which. 
In addition to personal description of 
the fugitive & suggestions of his 
possible movements, merely alleged 
that he was wanted for ombcszlement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
justify his arrest without a warrant in 
British India. — Subodh Chandka Roy 
Ohowdhrt V. R. (1924), I, L. R. 52 
C3alc. 319.— IND. 



OaaM 1611— 1647. English and EMmE Digest Sttfhlembnt. 


1611. Add^ AnnottMm : Poland v. Parr, 
[1927] 1 K. B. 236. 

1619. Add, Annotation : — ^Reld. Ledwith v, 

Eoberts, [1937] 1 K. B. 232. 

1621. Add, Annotation : — Consd. Ledwith v* 

Roberts, [1937] 1 K, B, 232. 

1622. Add, Annotations : — FoUd. Isaacs v, Keech< 
[1926] 2 K. B. 364. Consd. Ledwith v, 
Roberts, [1937] 1 K, B. 232. 

1622a. — — Town Police Clauses Act, 184J (c. 89), 
s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — Isaacs v. 
Kbboh, [1926] 2 K. B. 364 ; 94 L. J. K. B. 
670; 133 L. T. 347 ; 89 J. P. 189; 41 
T. L. R. 432 ; 23 L. G. R. 444 ; 28 Oox, O. O. 
22, D. C. 

Annotation : — Beld. Ledwith t>. Roberts, [1937] 1 K. B. 232^ 

1622b. Vagrancy Act, 1824 (c. 83), s. 4.] — 

The special powers of arrest given to con- 
stables by Vagrancy Act, 1824 (c. 83), s. 4, 
are confined to apprehending persons who 
are of the class of persons described as “ sus- 
ected persons ” or “ reputed thieves.’* 
uch persons can only be apprehended with- 
out warrant if they already are at the time 
of their arrest & impriflonment suspected 
persons or reputed thieves. That does not 
mean that if a constable suspects the person 
whom he apprehends he is entitled to arrest 
& imprison him without wan*ant. The 
person so apprehended must be some person 
who belongs to the class of suspected persons 
by reason of his antecedent conduct. ** Sus- 
pected person ” means a person who has 
acquired the character of a suspect & does 
not mean every person whom the appi*e- 
hendi^ constable suspects to be loitering 
with intent to commit a felony. Municipal 
Oorpns. Act, 1882 (c. 60), s, 193, empowers a 
constable to apprehend an idle & disorderly 
person whom he has just cause to suspect of 
intention to commit a felony, but if in an 
action against a constable for false imprison- | 


ment it ia not pleaded in the defence that the 
pltf. wae an Idle or disorderly person the 
deft, cannot rely on the sect. 

Sect. 618 (2), (3) of Idverpool Oorpn. Act, 
1921, empowers a constable to arrest & 
detain without warrant any loose, idle, or 
disorderly person whom he has good cause to 
suspect of having committed or being about 
to commit any felony, misdemeanour, or 
breach of the peace, or who is found between 
certain hours lying or loitering in any street 
A; not jBpving a satisfactory account of him- 
self. To justify apprehension & detention 
under this section it must be established that 
the person apprehended belongs to the class 
of loose, idle, or disorderly persons. The 
power to apprehend does not arise where all 
that can be proved is that the constable 
honestly believed on reasonable groimda that 
the person apprehended was a loose, idle, 
or disorderly person. Sect. 613 of 1921 Act 
is contained in a private Act of Parliament 
which by its title ^ves no indication that it 
is an Act dealing with the authority of police- 
constables, & if a deft, in an action for false 
imprisonment desires to rest his defence on 
any part of that section he should give notice 
of it in the defence. 

Per Scott, L. J. — Powers of arrest without 
warrant should be expressed in unambiguous 
simple language which anyone can under- 
stand & the occasions for reliance on a 
constable’s discretion should be defined with 
care in any statutory provision conferring 
such a power. — Ledwith v, Roberts, [1937] 
1 K. B. 232 ; [1936] 3 All E. R. 570 ; 106 
L. J. K, B. 20 ; 165 L. T. 602 ; 101 J. P. 23 ; 
63 T. L. R. 21 ; 80 Sol. Jo. 912 ; 36 L. G. R. 
1 ; 30 Cox, 0. 0. 600, 0. A. 

AnnoiatUm - : — ^Expld. & Distd. Rawlings v. Smith, [1938] 1 
K. B. 875. 

1622c. Municipal Corporations Act, 1882 

(c. 50), s. 198 .]-— Ledwith v, Roberts, No. 
1022b, ante, 

16226. Private Act.] — Ledwith v, Roberts, 

No. 1622b, ante, 

1647. Add, Annotation : — Refd. Ledwith v, 

Roberts, [1937] 1 K. B. 232. 


PART V. SECT. 1, SUB-SECT. 2,— 
B. (0) U. 


r I. : .] — The keeping of a 

common gaming house is not an offence 
which one can be found committing 
He arrested for by a peace officer with- 
out a warrant imder sect. 648 of the 
Criminal Code. — R. v. Roach, [1923] 
1 W. W. R. 433.— CAN. 


r 11. .] — Held : an offence 

which a police officer can find a person 
committing 8c. oan legally arrest him 
without warrant. — R. v, Selook, 
[19311 2 W. W. R. 746 ; 56 C5au. C. C. 
243 ; 25 Alta. L. R. 604.— CAN. 


r ill. Keepino disorderly house,] 

— The keeping of a common bawdy 
houBo 1b an offence which a peace 
officer may fln4. being oommitt^ 
therefore, one for which, under sect. 648 
of the Orlminal Code, he may arrest 
without a warrant for arrest where he 
does find the aoonsed committing the 
offonco. It follows that, under sect. 30 
of the Oode, he Is Justlffed in arresting 
without a warrant tor arrest whore on 
reasonable & probable grounds he 
believes that smd offence has boon 
committed. — Whitworth v, Ditnlop, 
[1934] 1 W. W. R. 604j 3 D. L. R. 
727 ; 62 O. C. 0. 41 ; 48 B. a R. 161.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (•) 1. 

a 1. Liquor Act, R. S. A„ 1922 

(c. 226), 8, 86.1 — Two police officers, 
suspecting that acousea sold liquor 
contrary to the above Act, went to his 
premises &, without dlsdoBing their 
identity, asked him to serve them with 
liquor, which ho did. Having con- 
sumed the liquor they ordered more, 
which was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant : — Held : accused was '* found 
actually committing V an offence, & 
could be arrested without a warrant. — 
R. t). Hills, [19241 1 W. W. R. 661 ; 
44 Can. Orim. Cas. 329 ; 20 Alta. L. R. 
156.— CAN. 


aU. 
O, A, 


Mamiioba Temperctnoe Act, 

J9U (c. 118), s, 114,1— R. V, 


ZiBNtOK (Man,),J19271 8 W. W, R. 424 ; 
48 Oan. Orim. Oas. SoS. — OAN, 

• I, ... — ^Whilo where an 

offenoe oonsitts not of an indivldnal 
act but of a course of oonduot, e,g,, the 
keenihg of a disorder^ house, it may 
be that if a peaoe omoer saw over a 
period of tlme^aU the essential elements 
of the offenoe he oould be said to have 
fonnd the* aoonsed omnmittli^ it, tc# 
therefore, would be iustlfliea under 
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B, 648 of the Code In arresting without 
warrant, yet, if the evidence is not 
sufficient to warrant a conviction It 
follows that the peace officer who made 
tbe arrest could not have found the 
accused committing the offence. — R. 
e. Bottlky, [1929] 8 D. L. R, 766 ; 
2 W. W. R. 76 ; 61 Can. Crlm. Cas. 
884 ; 24 Alta. L. R. 48.— CAN. 


PART V. SECT 1, SUB-SECT. 2.— 
F. (a) 

k 1. Warrant prematurely issued — Dis^ 
charye on habeas corpus — Ite-oirefl,}— 
Ex p. David (N. B.). J1928J 8 D. L. R. 
887 : 49 Oan. Orim. Ou. SSl.-^LcAN. 

1 i. ^,1 — R, e. Lsadbsttbb 

[N. ^,[19291 1 D. L. R. 666; 61 
OUL a O. 66.— CAN. 

lii. .1 — Re Di Lorbnbo 

(1931), 55 Oan. a O. 826 ; 3 M. P. R. 
hi.— CAN. 

1 lit. Hot after pardon.] — 

A prisoner was pardoned by the 
Lient^iaint-Govemor 5t diaohsrged: — 
Held : this was a vohmtary escape Sc 
he could not be letalm on the same' 
warrant.— Re Maobib (Josn V.) (1982), 
5 M. P. R. 838 ; 59 O. O. O. 68.— 
CAN. 

•b. Warrant wmst he in 



VoL XIV.~-€riminal Law. Oases 1668a— 1694. 


1668ft. .]— Bbown’s Oasb (1047), cited in 

2 HiUe, P. 0. at p. 111. 

JniM&tfion BeM. Howard Gossett (1846), 6 L. T. O. S* 

1674. Add. Awnoiaiion: — Consd. Horsfield v. 
Brown, [1932] 1 K. B. 356. 

1675. Add. AnruAaUon: — Refd. Horsfield v. 
Brown, [1932] 1 K. B. 356. 

1676. Add. Atvnoicition .* — Consd. Horsfield v. 
Brown, [1932] 1 K. B. 366. 

1676ft. AppUofttion ol Criminal Justice Act, 

1925 (c. 66), B. 44.] — Pltl. having left his 
wife & two children, his wife obtained a 
maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
for the jDayment by him of a weekly sum. 
Pltf. having failed to comply with the order, 
his wife made complaint to a magistrate at 
D., which was within the county of Chester, 
that £19 12s, fid. was then in arrear under the 
order, & thereupon the magistrate issued a 
warrant, addressed to each & all of the 
constables of the county of Chester, command- 
ing them to apprehend pltf. & convey him 
before a ct. of fiummary jurisdiction at D. 
to be dealt with according to law. The 
warrant showed on its face that £19 175. 
was payable by pltf. & was in the form 

? rescribed by the Bastardy (Forms) Order, 
916, but it did not contain the words 
** unless the said sum & all costs & charges 
be sooner paid which were directed to be 
inserted in such warrants by the Bastardy 
(Forms) Amendment Order, 1921. The war- 
rant was delivered to deft., the suporhitendent 
of police at D., & some time later pltf. was 
arrested by a constable acting under deft.’*? 
orders. Pltf. was taken in custody through 
the streets & placed in a cell by deft.’s order. 
At the time the arrest was effected the 
warrant was in deft.’s possession at the police 
station & was not in the possession of the 
constable who made the ajrest. Pltf.’s 
father immediately after the arrest tendered 
£19 175. to deft. & asked for his son’s release, 
but deft, refused to accept the money. 
Pltf.’s solr. then sent a letter to deft, enclosing 
the £19 17®. & demanding pltf.’s release, but 
deft, did not open the letter & pltf. was kept 
over-night in the cell, Pltf. was brought on 
the following morning before a court of 


summary jurisdiction at D., when solr.’s 
letter was produced Sc found to contain 
£19 17s., whereupon the ma^stratea ordered 
pltf.’s immediate release. Pltf. brought an 
action against deft, for false imprisonment. Sc 
the jury returned a verdict in pltf.’s favour 
& awarded £176 as damages for the arrest, 
Sc £175 as damages for the unlawful detention 
at the police station after the tender of the 
money : — Held : (1) the warrant was invalid 
by reason of the omission therefrom of the 
words “ unless the said sum Sc all costs Sc 
charges be sooner paid,” inasmuch as the 
provision in the Summary Jurisdiction 
(Married Women) Act, 1895 (c, 39), that “ the 
payment of any sum of money directed to be 
paid by any order under this Act may be 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation,” refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, Sc in the present 
case at that date the Bastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of those words in the waiTant, was 
in force ; (2) the arrest was wrongful, because 
the constable had not the warrant in his pos- 
session at the time ho effected the arrest ; 
(3) deft, was not protected by Oiiminal 
Justice Act, 1926 (c. 86), s. 44, for in order 
to obtain that protection the warrant must 
have been lawfully issued. Sc tho person 
apprehended must have been charged with 
an ” offence,” whereas in fact the warrant 
was invalid & pltf. was not charged with an 
” offence ” within Criminal Justice Act, 
1925 (c. 86). — Horsfield v. Brown, [1932] 
1 K. B. 355; 101 L. J. K. B. 177; 146 
L. T. 280 ; 90 J. P. 123 ; 30 L. G. R. 163 ; 
29 Cox. C. C, 422. 

1078a. .] — Blatcher. v. Kemp (1782), 1 

Hy. Bl. 16, n. ; 126 K. li. 10. 

Annotations : — Consd. R. v. Weir (1823), 1 B. & 0. 288, 
A:^d. V. Jeflerys (1824). M'Glo. 270. 

1678b. Except when Issued to A, & 

constable.] — Wbatheeell v. Watson (1822), 
1 L, J. O, 8. K. B. 2. 

1083. In line 2 of the headnote, for ” assisting ” 
read ” arresting.” 

1694. Add, Annotation : — Refd. Elias v, Pasmore, 
[1934] 2 K. B. 164. 


possession.] — Sect. 60 of Police Act. 
1916, baa not altered the mle that at 
the time when an officer executes a 
warrant of commitment for non- 
payment of a fine imposed under 
Motor Omnibus Act^ 1926. he must 
have the warrant of commitment In 
his possession. — Bull v. Laiko (1929), 
8 . A. S. R. 65.— AU8. 

sd. DefseUve warrant — Habeas corpxts 
•tissue of valid uwrronf.l— Prevfoufl 
dlsoham on habeas corpus by reason 
of defe^ve warrants does not preolnde 
the issne of a snbseqnent valid war- 
rant.— Re Ransomb (1932), 4 M. P. R. 
271 ; 67 a 0. 0. 282.— CAN. 

PART V. SECT. 1. SUB*SE0T. 2.— 

F. (b). 

st. Inclusion of words not applic- 
able .} — ^Wheie deft . ’8 arrest was Insti- 
fled, as be was not prejndloed In any 
way: — Held: apphoation for ms 
disohaxge shonld be dismissed, not- 
withstanding the inolnaion In the 
warrant of words which were not 
ap i dioabl e Sc should have been omitted. 

OvsttnoBBs OF Tag Poor o. Mab- 


RYATT (1924), 42 Can. Grim. Cos. 132 : 
67 N. 8, R. 316.— CAN. 

st. Description of prisoner — Suffl- 
ct«wcy.}— Appet. wfiw arrested under 
the name of Mrs. Richard F. Wade ” ; 
— Held : the description was sufficient 
as no one could possibly he misled hy 
the description of ■ the person con- 
tained In the warrant. — He Ware 
(1918), 63 N. B. R. 424.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— 
F. (o). 

1674111. .] — Where an arrest is 

not JosUfled without a warrant, it is 
necessary for the constable making the 
arrest to have the warrant in his per- 
sonal possession, even although tlie 
person arrested does not demand its 
production. It is not sufficient that a 
warrants has been issued directed to 
all or any of the police offioem ** of 
the province, ft; is m possession of a 
constable on whose instmotions by 
telephone another constable at a 
different place makes the amst bl 
delivers the person arrested to the 
constable who holds the warrant.— 
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R. V. Linder, [1924] 3 1). L. li. 506; 
2 W. W. R. 646 ; 20 Alta. L. R. 416.— 

CAN. 


1680 V. . J— R. V. Ward 

(1923), 63 0. L. R. 5G9.— CAN. 


1686 V. .] — An arrest on a 

Sunday under a warrant issued for an 
offmoo against Manitoba Temperance 
Act, 0. A., 1924 (o. 118), is not Illegal, 
— R. V. Smith, [1927] 2 D. L. R. 982 ; 
[1927] 1 W. W. R. 734 ; 47 Can, 
CMm. Cm, 346 ; 36 Mon. L. R. 386.— 
CAN. 


•V. Accused iUeqatlv under arrest 
without loarrowf.}— Where, when a war- 
rant was issned, accused was Illegally 
under arrest because previously ar- 
rested without a warrant: — Held: it 
did not aileot the validity of the war- 
rant. — R. V, Bariuco, [1924] 1 
W. W. R. 60 ; 41 Can. Orlm. Oas. 193 ; 
20 Alta. L. R. 126.— CAN. 


PART V. SECT. 1. BUB-SECT. 8. 

0 1 . jiy other cofietablee aetino 

in concert .] — The authority given by a 
search warrant to the oonstable to 




Cases 1700-1704a. English and Empikb Digest Supplement, 


1700. Add. AnnotaUon : — Consd. Elias v. Pasmore, 
[1034] 2 K. B. 164. 

1701. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 

1702. Add. Annotation : — Refd. Roden v. Brett, 
[1936] 2 All B. R. 136. 

1702a. Seizure of documents without warrant — 
At time of arrest — Validity.] — In order to 
effect the arrest of H., defte., police officers, 
entered pltfs.* premises. While there they 
seized & carried away documents found on 
the premises, being (a) documents which 
were afterwards used on the trial of E., 
(6) a document found on H. & used on his 
trial, & (c) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents 
under (a), & (&) were not returned ; those 
under (c) were returned soon after seizure : — 
Held: (1) although the original seizure of 
the documents was unlawful, it was excused 
as regards documents under (a) & (6), it 
being to the interest of the State that material 
evidence should be preserved ; (2) the police 
had a fight to search H. on his arrest, & also 
to seize any documents in his possession 


which would form material evidence against 
him or anybody else on a criminal charge. 
Any property so taken might be retained by 
the police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the prenodses to arrest H. 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers ab initio as to the land, but only 
as to the documents. — Elias v. Pasmore, 
[1934] 2 K. B. 164 ; 103 L. J. K. B. 223 ; 
160 L. T. 438 ; 98 J. P. 92 ; 60 T. L. R. 196 ; 
78 Sol. Jo. 104 ; 32 L. G. R. 23. 

1704a. To rehear charge — Justices equally 

divided.] — ^Appct. was charged with the 
indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, &> that they would 
adjourn & have the case reheard on a later 
. date by a reconstituted bench. Appct. 
. then obtained a rule nisi for a mandamus 
, to the justices to order his discharge in pur- 


whom It in addrcBBod extenda to the 
other constables acting in concert 
with hiin under it. — R. v. Diamond, 
[19241 ID. L. R. 1033; 1 W. W. R. 
441 ; it Can. Cilm. Gas. 90 ; 20 Alta. 
h. R. 60.— CAN. 

^ On Sunday — Invalid un- 

less authorised by statute.] — R. v. 
BoDonNKB (1930), 58 Con. O. 0. 170. — 

CAN. 

d iii. Necessity for possession of 

warrant,] — A police officer searohing 
on a gaming charge must have his 
warrant with him. He must use no 
more force than is reasonably neces- 
sary.— W ah Kib V. Cuddy (1914), 23 
Oan.O. 0.3S3.— CAN. 

d Iv, .] — A peace officer 

most have his search warrant with him 
at the time of execution. — Fanning v. 
Gough (1908), 18 Can. G. C. 60. — CAN. 

J Validity of injornuition.]— 

The ot. refUBC^d to set aside a search 
warrant issued under the above Act, 
whore the grounds of suspicion wore 
written on a separate piece of paper 
attached to the Information but not 
Initialled. — R. t>. Wilson. Exp. Har- 
rington (1911). 40 N. B. R. 384. — 
CAN. 


1 li. .] — A search warrant 

issued under the above Act will be 
qua»hed where no grounds of suspicion 
are stated in tho Information, — R. v. 
Nickkrson, Ex p. Wissixin (1911), 40 
N. B. R. 382.— CJAN. 


m 1. .1 — A search warrant Issued 

under the Criminal Code which does 
not state or refer to the offence with 
respect to which tho search is to be 
made is invalid.— Rc R. & Solloway 
Mills & Co., Ltd., [1930] 1 W. W. R. 
779 ; 3 D. L R. 293 ; 53 Con. C. C. 
2C1 ; 24 Alta. L. R. 410.— CAN. 


BW. Necessity for — Seinire of goods.] 
— An officer of police, not acting under 
a search warrant, has no power to seiae 
goods for the purpose of preserving 
them as evidence in a prosecution 
which he Intends to launch against the 
person In possession of them, except 
as an incident of the arrest of that 
person. — Levine v. O’Kkejpe, [1929] 
Argus L. R. 330.— AUS. 

sx. To search disorderly house — 
Form of police offleer's reporf.)— The 
objection that the police officer’s report 
on which a search warrant was issued 
\mder sect. 641 of Oriminai Code for 
an alloged disorderly house stated that 
the premises are ** kept or used as a 


disorderly house as defined by the 
Cilmlnal Code,*’ although the words 
of sect. 641 are ** kept or used as dis- 
orderly house as defined by sect. 229,” 
was overruled, on the ground that 
}inoe sect. 229 Is the only section of 
the Code which defines a ” disorderly 
house ” the objection was without 
substance. — R. v. Plummer (Man.), 
[1930] 1 D. L. R. 766; 38 Man. L. R. 
391 ; (19291 3 W. W. R. 618 ; 52 Can. 
Crim. Cas. 288.— CAN. 

sw. Presumption of proper warrant — 
On search by constahle,] — li, v. Martin 
(Soak.) (1920), 62 Can. Crim. Cas. 
367.— CAN. 

8X. Duty of magistrate.] — Held: it 
was fyhe duty of a constable who seized 
books & papers of dofte. under a search 
wanunt to carry thorn before the 
magistrate who issued the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Ckxle, & it 
then became the magistrate’s duty to 
deal with them according to law ; that 
duty is a judicial one, not to bo 
exercised arbitrarily, & the owner of 
the things seized is entitled to be beard 
by the ma^trate before he decides 
what disposition is to be made of them. 
— R. V. SoLLowAY & Mills (1930), 54 
Can. O. C. 248 ; 05 O. L. R. 607 : affg. 
Con. O. O. 335; 65 O. L. R. 218.— 
CAN. 

gy. — Where a oharro was 

laid in Alberta a search warrant Issued 
by a magistrate for that province with 
tho intention of having it backed by a 
magistrate in British Columbia & 
whioh was so backed was held lawfully 
issued & backed &. therefore, one which 
could bo lawfully executed in tho latter 
provinoe ; Sc another warrant whioh 
was Issued ^ a magistrate for the 
province of British Oolmnbla autho- 
rising a search of a building therein 
with respect to the same prosecution 
was also held one whioh could be law- 
fully executed. — Sollowat Mills & 
Co., Ltd. v. Frawlkt, [1930] 2 
W. W. R, 231 ; sul> nom. Solloway 
Milis & Co. V. A.-G. OF Alberta, 
ri930J 4 D. L. R. 236 ; 53 Can. C. 0. 
306 ; 42 B. O. R. 524 : revg., (1930] 4 
D. L. R, 238 ; 53 Can. O. O. 234 ; 42 
B. C. R. 513.— CAN. 

as. .)— iitc R. V, Solloway 

6c Mills (1630), 54 Can. a 0. 214 ; 65 
O. L. R. 677.— CAN. 

ao. Existence of warrant — Presump- 
tion from dearth .] — ^When a oonstablo 

Id 


has searched the promises of a person 
suspected of an onenco It will bo pre- 
sumed, in the absence of proof to the 
contrary, that the constable was armed 
with the proper authority to. make the 
search, especially when tne evidence of 
tho findings of the constable while 
making the search was admitted with- 
out objection. — R. e. Martin. [19301 
1 W. W. R. 698 ; 63 CJan. 0. C. 407.— 
CAN. 

ae. Issue in one Province — In aid of 
prosecution in another .] — A justice of 
the peace in tho Province of Ontario 
has power to issue a search warrant In 
aid of a criminal prosecution in another 
Province. — R. r. Solloway & Mills, 
[1930] 3 D. L. R. 770 ; 63 Can. O. 0. 
271 ; 65 O. L. B. 303.— CAN. 


PART V. SECT. 2, SUB-SECT. 1 . 

a i. .1 — R. V. Mlakbr, 

[1923] 2 W. W. R. 296 ; 39 Can. Grim! 
Cas. 384.— CAN. 

a ii. To try chargewithoui inquir- 
ing as to arrest.} — Where an accused 
person is before a magistrate who has 
jurisdiction over the offenoe, the 
magistrate need not inquire how he 
came there, but may proceed to try 
the case, uotwithstaudiug objection by 
accused that he was wron^rfully ar- 
rested without warrant. — R. v. Al- 
berts, [1924] 2 D. L. R. 863 ; 1 W. W. 
R. 863.— CAN. 

0 i, .] — accused be found 

guilty of a lesser included ofionoo, it is 
unnooessary to amend the charge. — 
QUN V. R., [1924] 4 D. L. R. 182.-^AN. 

0 i. To hear charge on subse- 

quent information — Prior illegal arrest.] 
— If a person is duly charged with an 
offence on an information under oath, 
6c is arrested on a warrant dulyjssued 
&: brought before the magistrate, the 
magistrate’s jurisdiction is not ousted 
by the fact that at the time of the 
information 6c arrest accused was 
under detention as the result of an 
illegal arrest without warrant, — 
R. V. JoHNflON, [1924] 3 D. L. R. 470 ; 
1 W. W. R. 828 ; 34 Man. L. R. 100.— 
CAN. 

0 u. Prior iUegal searcA.] — 

Held .* assuming a search to have 
been illegal, it did not affect anb* 
sequent prooeedings under a war- 
rant, 8c there was nothing to affect 
the iurisdiction of the magistrate.— 
K. V. Dipenta (1924), 42 Can. Crim. 
Oas. 152 ; 57 N. S. R. 204.— CAN. 



VoL ZlV.-Criminal Law. Cases 1704a— 1798. 


suance of Indictable Offences Act, 1848 
(c. 42), s. 25 i—Held : under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged. — R. v, Hert- 
poRDSHtRB JJ., Ex p, Larsen, [1926] 1 K. B. 
191; 95 L. J. K. B. 130; 134 L. T. 143; 
89 J. P. 206 ; 42 T. L, R. 77 ; 28 Cox, C. C. 
90, D. C. 

1708. After this case add : — 

Right to free legal aid.] — See Poor 

Prisoners* Defence Act, 1930 (c. 32), s. 2. 

1714. After this case add : — 

.] — See, now. Criminal Justice 

Act, 1925 (c. 86), 8. 12 ; Indictable Offences 
Rules, 1926, Sched. (N.). 

1718. After this case add : — 

.] — See, noif. Criminal Justice Act, 1925 

(c. 86), 8. 12. 

1720a. Necessity for compliance with statutory 
requirements.] — Applts. were charged with 
shopbreaking. Before the coimiiitting 
justices the dej^ositions were not taken in the 
manner prescribed by Indictable Offences 
Act, 1848 (c. 42), s. 17, but the witnesses 
were examined by the chief constable from a 
typewritten statement which w^as checked 
by the clerk & ultimately signed by each 
witness. Nothing was taken down by the 
magistrates or their clerk in writing. IhAts. 
were not furnished with copic's of the state- 
ment. Applts. having been committed for 
trial & convicted : — Held : the i)roceedings 
before the committing justices were so 
defective by reason of non-compliance with 
Indictable Offences Act, 1848 (c. 42), s. 17, 
that there was no lawful committal for trial 
within Administration of Justice (Miscel- 
laneous Provisions) Act, 1933 (c. 36), s. 2 (2), 
& consequently no bill of indictment could 
be prefciTcd against applts. The document 
purporting to be an indictment was not an 
indictment, & applts, could not be tried 
upon it ; further, though the trial was a 
nullity the ct. had jurisdiction to order a 
proper trial, in view of the time spent by 
applts. in custody, the ct. would quash the 
convictions. — R. v. Gee, R. %), Bibby, R. v. 
Dunscombe, [1936] 2 K. B. 442 ; [1936] 

2 AH E. R. 89 ; 10.5 L. J. K. B. 739 ; 156 L. 
T. 31 ; 100 J. P. 227 ; 52 T. L. R. 473 ; 80 
Sol. Jo. 536 ; 34 L. G. R. 205 ; 30 Cox,C.G, 
432 ; 25 Cr. App. Rep. 198, C. C. A. 

Annotation ••—Folld. R. V. Philips, R. r. Qnayle, [1938] 3 
All E. R. 674. 

1727a. .] — The two prisf)ners, Q. & P., 

were tried upon an indictment containing 


17 counts. The first & ninth count charged 
both with conspiracy to defraud, the eighth 
count charged Q. alone with obtaining credit 
by fraud, the other counts contained joint 
charges against both. In the result Q. was 
acquitted on counts 1 to 8 & convicted on 
counts 9 to 17, &; P. was convicted on all 
counts against him. The proceedings before 
the justices w^ere commenced against Q. alone 
& were so continued for about three months, 
during which time thirty-five witnesses were 
called & examined. Theii* evidence related 
to counts 1 to 7 only. P. was then joined 
a a CO- deft. & it became n(?cessary to recall 
the witnesses. Upon the recall of each 
witness his deposition was read over to him, 
& he was asked wliether it was correct. All 
answered in the affirmative. The following 
statement was then added to the deposition : 
“My deposition has been read over to me <& 
it is correct.” P. was then given an oppor- 
tunity of cross-examining upon this sum- 
mary statement: — Held: (1) the procedure 
adopted before the justices was prejudicial 
to the accused person, however convenient, 
w^as irregular unlawful ; (2) whem justices 
commit on several charges, the committals are 
several & distinct, A, If one is bad, the others 
are not necessarily invalidated. The convic- 
tk>n of J\ on counts 9 to 17 must, therefore, 
stand. — R. v, PmniPH, H. v. Quayle, [1938] 
3 All E. R. 674 ; 159 L. T. 179 ; 102 J. P. 407 ; 
54 T. L. R. 1110 ; 82 Sol. .lo. 762 ; 26 Or. 
App. Rep. 200, C. A. 

1734. Add, Annolatlon ; - Distd. R. v. Philips, R. 
v, Quayle, [1938] 3 All E. R. 674. 

1790a. Under Criminal Justlcb Act, 1925 

(c. 86) .]— R. V. S PROUD, Ex p. Stroud (1928), 
72 Sol. Jo. 826, D. C. 

1790b. Meaning of “ next assizes.**] — 

“ Next assizes ” in tlie proviso to sect. 14 (1) 
of above Act means next assizes after the date 
of committal, & cannot rehu* to assizes which 
have already begun at that date. 

Applt. was com;»iitted for trial to 
Northamptonshire Autumn Assizes, which 
began on Oct. 15, 1935, by justices sitting 
in the county of Bedford. The day on which 
committal took place was Oct. 11, 1935, 
which was the commission day for the 
Bedfordshue Autumn Assizes \—Hcld : the 
“ next assizes ” for the purposes of the above 
proviso were in this case the Bedfordshire 
Wintxjr Assizes, which would be held in Jan. 
1936. The proviso, therefore, did not apply, 
& the justices were entitled to commit 
applt. to the Northamptonshire Autumn 
Assizes, as being more convenient. — R. v, 
Murray (1935), 154 L. T. 164 ; 100 J. P. 57 ; 
52 T. L. R. 141 ; 79 8ol. Jo. 965 ; 25 Or. 
App. Rep. 129 ; 34 L. G. R. 4 ; 30 Cox, O. U. 
298, 0. C. A. 

1793. Add. Annotationa: — Consd. R. r. Beebe 


PART V. SECT. 2, SUB-SECT. 2.— C. 

I. .] — .* whether 

depositions may be si^ed by a magis- 
trate after accused has been committed 
for trial & Just before hearing. — R. e. 
MoIveb (1932), 5 M, P. R. 506 ; 59 
O. C. O. 213.-^AN. - 


PART V. SECT 2, SUB-SECT. 2.— E. 

sw. AdmissibiUty of — Whether notice 
to aceueed «wer 2 <ial.}-~BBUNBT e. R,, 
119281 2 D. L. R. 254 ; [19281 S. C. R. 
161 ; 49 Can. Oim. Cas. 257.-~CAN. 


PART V. SECT, 2. SUB-SECT. 8. 

1781 I. When remand granied .] — On 
a prisoner being brought before a 
magistrate for trial on the day of the 
arrest the magistrate was informed 
both by the prisoner Sc by telegram 
from a counsel that the latter had oeen 
retained for the defence Sc was requested 
by them to grant an adjournment to 
^rmlt of the oounsePs attendance : — 
Held : the refusal under such oircum- 
stances of a reasonable remand was a 
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wrongful denial to the accused of the 
right given him by the Criminal Code 
to make a full defeuoe Sc have his 
counsel present. — R. v. Haltxjhuk 
(Ei/jhuk) (Man.), [19281 1 D. L. R. 
731 ; [19281 1 W. W. R. 646.— CAN. 


PART V. SECT. 2. SUB-SECT. 4 . 


a 1. — Justifiable homicide ,] — 

R. V, Vu Guay, [1928) 2 W. W. K. 
596 ; 50 Can. Crim. Oas. 318 ; 37 

Man. L. R. 403.— CAN. 



Oases 1798— 1900a. Eistglish and Empire Digest Supplement. 


(1926), 133 L. T. 780. ReM. Statham v. 
Statham, [1929] P. 131. 

1794. Add, Annotation: — ^Refd, R. v, Brixtos 
Prison, Ex p. Share, [1920] 1 K. B. 127. 

1798a. Several prisoners charged on same tacts— 
Differentiation ot charges — One prisoner 
punishable summarily — Other pr isoner punish- 
able on Indictment.! — when charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. — R. v. Cope (1926), 94 
L. J. K. B. 662 ; 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 j 27 Cox, C. 0. 778 ; 
18 Or. App. Rep. 181, 0. 0. A. 

1799. Add, Annotation : — Distd. R. v, Sheridan, 
[1936] 2 All E. R. 883. 

1804. Add, Annotation : — Gonsd. R. v, Ely JJ„ 
Ex p, Mann (1928), 93 J. P. 45. 


1810a. Add, CiiatUma .-—[19241 1 K. B. 248 ; 93 
L. J. K. B. 66 ; 130 L. T. 414 ; 27 Oox, 
0. C. 681. 

1810b. How proved.^— (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recogni^nce to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
— R. V, Smith, [1926] IK. B. 603 ; 94 L. J. 
K. B. 692 ; 182 L. T. 799 ; 89 J. P. 79 ; 
41 T. L. R. 369 ; 27 Cox, 0. O. 782 ; 18 
Cr. App. Rep. 170, 0. 0, A. 

Annotation : — As to (2) Retd. R. v, Haddon (1936), 79 Sol., 
Jo. 180. 

1810c. .] — Breach of recognisance must 

be strictly proved. — R. v, Butler (1926), 19 
Cr. App. Rep. 127, C. 0. A. 

181 Od. .] — R. V, Haddon (1936), 79 Sol. Jo. 

180, C. C. A. 


Part VI, — Indictments. 


1821. Add, Annotation : — Gonsd. The Tomi (1932), 
48 T. L. R. 471. 

1828. Add, Annotations : — Retd. Scammell v. 
Hurley, [1929] 1 K. B. 419 ; Stevens v, 
Aldershot Gas, Water & District Lighting 
Co. (Now Mid-Southern District Utility Co.) 
, (1932), .102 L. J. K. B. 12. 

1826. Add, Annotation : — Apld. Hart v, Hudson, 
[1928] 2 K. B. 629. 


1867. Add, Annotation : — Gonsd. The Tomi (1932), 
48 T. L. R. 471. 

1900a. Receiving property — Known to have been 
obtained by fraud or false . pretences.] — To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— R. V, SCHWELLER (1924), 18 Cr. App. Rep. 
62, C. C. A. 


1801 1. Form of commitment — Omis- 
sion of time, of offence,] — A warraut of 
oommitment did not comply with 
Summary Oonviotlone Act, B.C., 1915, 
In not fixing: the time when the oflouoe 
was committed : bad. — R. v. 

Rodokbs, [1923] 3 W. W. R. 955 ; 
41 Can. Orlm. Gas. 190 ; 83 B. C. R. 
16.~-0AN. 

1801 li. Error in statutory 

description of offence.] — The ueo in the 
warrant of commitment of the words 
“ ceremony of marrlag:e ** Instead of 
“ form of marriage,” os In the sta- 
tutory description, is no ground for 
setting aside a oonviotion, the moan- 
ing in both oases "being the same 
& not distinguishable. — R. v, Roop, 
[1924] 3 D. L. R. 986 ; 67 N. S. R. 
826.— CAN. 

PART V. SECT. 2. SUB-SECT. 5. 

g i. .] — R. V, MoArthur’s Bail 

(1897). 3 Terr. L. R. 37.— CAN. 

•X. EstrecAment of recoqnisance ,] — 
The estreating of a recomlsanoe by a 
magistrate may be oarried out under 
Criminal Code. s. 1099, ^ any further 
neoessary prooeedinw follow under the 
subsequent sects, without the requlro- 
ment of any order of the ots. — R, o. 
MoCoT A: Browjj (1924), 34 B. 0. R. 
14.— CAN. 

•b. .)— tl. V, Marriott (1924), 

67 N. S. R. 227.— CAN. 

go. Notioe of motion to aooiissd 

sureties necessary ,] — R. a, MoTavish, 
Ex p, BROvm (Mon.), fl927] 1 D. L. R. 
893 ; (19271 1 W. W. R. 182 ; 47 
Can. Grim. (Das. 261.— CAN. 

fs. When ordered.] — ^R. v. 

Leimcki, (1925) 4 D. L. R. 170 ; (1025) 
2 W. W. R. 726 ; 44 Can. Olm. Cas. 
263.— CAN. 

’ll. One surety hound 

instead of R. v. Cabvert, Ex p. 


Howe. (19261 3 D. L. R. 414 ; 44 Can. 
Crim. Cos. 69.— CAN. 

fg. .1 R. V. SUIwLlVAN 

(1914), 29 W. L. R. 115 ; 18 D. L. R. 
635 ; 23 Can. Crlm. Cas, 174.— CAN. 

si. Within discretion of 

cotwi.] — The necessity of notice to au 
aooused A his sureties of a motion for 
an order to estreat a recognisance does 
not depend on the existence of a Rule 
to that effect. Natural iustlce requires 
that before such an order be made the 
accused A his sureties should be given 
an opportunity of being beard. A 
Judge nefore whom a motion for the 
estreat of a rooognisanoe is made has a 
discretion. In view of oil the circum- 
etanoea, to refuse the order. — R. v. 
MoTavish, Ex p. Brown (Man.), [1927] 
1 D. L. R, 893 ; [19271 1 W. W. R. 
182 ; 47 Can. Orlm. Oas. 251.— CAN. 

am. Diadhorge of,] — R. «. Scbram 

(1845), 2 U. O. R. 91.— CAN. 

go, Avoidance o/,] — R. v. Mac- 

Donald (1926), 43 Can. Crim. Cas 381. 
—CAN, 

PART VL SECT. 1. 
sq. Proceedings must be carried on 
in the King*8 name,] — R, «. Woo 
Tuck (1928), 61 Can. O. C. 366 ; 46 
Quo. K. B. 437.— CAN. 

ST. CI.ARK V, Mac Worth 

(1931), 66 Can. O. O. 268.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 Ui. Newly created offence.} 

—A statute oomee into toroe on the 
first moment of the day on whioh it 
teoeires the Royal assent, A if it be 
one oreating a oi^ime, an offence oom- 
mitted on that day, even although 
before the actual tune at whioh the 
Royal assent was given, is within the 
Act.— R, «. Rooco, 119241 I D. L. R. 
601; 41 Can. Ciim. lOl.-rUAN. 
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PART VI. SECT. 8, SUB-SECT. 1. 

fi, — .) — Where an applica- 

tion for leave to prefer a chai^ of 
orimlnal libel is made after the refusal 
of a magistrate to commit A the A.-G. 
to prefer a charge, the Jud^ should 
uot give his consent unless there is a 
reasonable probability that the person 
charged will be found guilty. 

There is no right of app^ from the 
exercise of the Judge's discretion in 
refusing his consent to the preferring 
of a ohaige of criminal libel although 
if appct. can adduco further evidence 
upon whioh a grand Jury should find 
a true bill any Judge of the ot. would 
have the right to grant the consent 
notwithstanolng its previous refusal. 
— ^Maloney v. Fildes, [19331 1 

W. W. R, 83; 3 D. L. R. 762; 60 
C. C. C. 7.— CAN. 


1907 i. Separate indictments in respect 
of same transaction — Where act con- 
dUutes more than one offence — Attempted 
carnal knowledge or young girl df 
indecent assault .] — R. v. Lanqlet 
(N. B.), 11927] 3 D. L. R. 984; 48 
Can. Crim. Cas. 293. — CAN. ^ 


sw. Binding over prosecutor — No m?- 
pUcaHon to Liberia.}— None of the 
provisions of the Criminal Code as to 
binding over to prefer A proeeonta an 
indictment has any application or force 
in Alberta. Such provisiona are applic- 
able only in those provinoee in whioh 
there is a grand — ^Halonbt v, 

VlLDxa. [1933] 1 W. W. H. 88; 8 
D. L.R. 762; 60 O. C, a 7.— CAN. 


sy, Neiw indictment — Loss of indUt^ 
ment preoiouslv laid.l — If the original 
indictment to which aocoaed pleaded 
at a former assixe has been loet or 
mislaid, the Judge may order a new 
indictment to be preferred.— R. v, 
McAmjFFB (1906), if Oon. 0. 0. 495. — 
CAN. 




VoL XIV. — Criminal Law. Cases 1910a— 1991o 


sbot. s.— preferring an indictment 

(p. 208). 

See^ novD^ Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36), 
SB, 1, 2. 

1910a* Fresh indictment in respect of another 
ollence — Founded on facts disclosed in de- 
positions.] — Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
witnin Vexatious Indictments Act, 1869 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — R. v, 
Morgan, [1926] 1 K. B. 762 ; 94 L. J. K. B. 
672 ; 133 L. T. 94 ; 89 J. P. 136 ; 28 Cox, 
0. C. 1 ; 18 Or. App. Rep. 180, 0. C. A. 

1918a. Multiplication of indictments— Disap- 

proved.] — (1) The ct. entirely approves of a 
ct. of trial ^dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 
R. V, Taylob (alias Saunders, alias Wallace) 
(1924), 18 Cr. App. Rep. 25, C. 0. A. 

Annotation: — Oenerally, Refd. R. v. Taylor (1926), 19 Cr. 

App, Rop. 146. 

1918b. .]— R. V, Clabkb, No. 2 115a, post. 

1918c. .]— R. V. Tyreman, No. 5359b, 

post, 

1913d. ,J — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v. Smith (192t), 
19 Cr. App. Rep. 161, 0. 0. A. 

19136. 8, P, R. V, Carver (1927), 20 Cr. App. Rep. 
3, O. C. A, 

1914a. Leave- Discretion of judge.] -The Ct. of 
Criminal Appeal will not inquiie Into tlio 
exercise of the discretion c»f a judge in graiiting 
leave to prefer a bill of indictment under the 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36). 

It is not essential that the bill of indict- 
ment shall accompaiw the application in 
such a case. It is sufficient that it is before 
the judge when he deals with the applica- 
tion.—R. V. Rotilpikld, [1937] 4 All E. H. i 
320 ; 26 Or. App. Rep. 103, 0. O. A. i 

1026. Add. Annotation: — As to (1) Refd. K. v. 
Rothfield, [1937] 4 All E. R. 320. 

1934. Add, Annotation : — FoUd. R. v, eyi 
[19241 2 K. B. 187. MoSl 

1987a. .] — Counts for offences within 

Vexatious Indictments Act, 1869 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facte disclosed on the depositions. — R. v, 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 


894 ; 130 L.. T. 831 ; 88 J. P. 91 ; 68 Sol. 
Jo. 767 t 27 Cox, 0. 0. 636 ; 18 Or. App. 
Rep. 69, O. 0, A. 

Annotation: — Reid. Ji. v, Morgan, [1925] 1 K. B. 752. 

1978a. Larceny — Speoiflo articles stolen must be 
set out.] — R. V, Douglas (1926), 19 Or. App. 
Rep. 119, C. 0. A. 

1981a. .] — An indictment for obtaining 

by false pret^ces that omita the false pre- 
tence alleged is bad. — R. v, Thomas (1931), 
23 Or. App. Rep. 21, 0. 0. A. 

1985a. Children Act, 1908 (o. 67), s. 12 — Omission 
of “wilfully.'*] — (1) Applt. was indicted for 
cruelty to a child, contrary to Children Act, 
1908 (c. 67), s. 12 (repealed by the Children 
& Young Persons Act, 1933 (c. 12), & sub- 
stantially re-enacted by sect. 1 thereof), the 
particulars of offence alleged being that she 
“ being a person over the age of sixteen years, 
having the custody, charge, or care of M., 
a child, neglected tne said child in a manner 
likely to cause the said child unnecessary 
suffering or injury to its health,** The word 
wilfully,’* which occurs in the sect., was 
omitted from the particulars, the form 
employed being substantially Form 0 of the 
Forms of Indictment in the Appendix to the 
Rules made under Indictments Act, 1915 
c. 90) : — Held : as the indictment had 
oUowed the abovQ form, it could not be 
regarded as bad in law, but it is better that 
in such a case the particulars of offence should 
include the word “ wilfully. ’* 

(2) Conviction quashed on the ground that 
the summing-up contained no proper direction 
on the meaning of “ wilful neglect, ” the 
proper direction in such a case being in 
accordance with the direction in R, v. Senior, 
[1899] 1 Q, B. 283, at p. 290. — R. v. Walker 
( 1934), 24 Cr. App. Rep. 117, C. C. A. 

1991a. .] — Indictment for the murder of a 

bastard child : — Held : a bastard was im- 
properly described by his mother’s name, he 
not having gained that name by reputation. 
— R. V. Clark (1818), Russ. & Ry. 368. 

AnnotcUiona : — Consd. K. v. Shcou (1827), 2 0. &: P. 034. 
Reid. H. r. Drake (1850), 14 J. P. 483. 

1991b. .] — In an indictment for the murder 

of a bastard child, the absence of a name is 
sufficiently accounted for by the child being 
described as “ then lately before born of the 
body of J. H.” Sentence of death may, 
since the statute 6 & 7 Will. 4, c. 30, be 
recorded against a person convicted of 
murder. — R. v. Hogg (1841), 2 Mood. & R. 
380 ; 174 B. R. 324. 

Arvnotaiion ,—Apprvd. R. v. WUUb (1845), 1 Oox. 0. O. 188. 

1991c. .] — Indictment stated that the 

riaoner, a single woman, on Aug. 27, 1844, 
rought forth a male child alive ; that she 
afterwards, to wit, on the day & year afore- 
said, killed the said child. Objection that 
the judgment ought to have either stated 


PART VL SECT. 4. SUB-SECT. 1. 

if. .3 — ^Wber® the indlotment 

was in the words of the enactment 
desorlbl^ the offence : — Held : snffi- 
oieut. — R. V, MoLaohlan (1923), 50 
N. 8. R. 418 ; 41 Can. Crim. Oas. 249.—* 
CAN. 


k L R. e. Canadian Axus- 

ORALaoEBS, Ltd. (1923), 54 O. L. R. 
8S.— CAN. 

a I. IdenNfp o/ lang u age that of 
offaioe — ** Oar " used 


instead of ** motor par.”] — R. e. YOUNO, 
[1928] 3 D. L. E. 225 ; 49 Can. Crim. 
Cas. 849 ; 60 N. S. R. 128.— CAN. 


o 1. Value of stolen property,] — 

An informatton should, therefore, state 
the value of the property alleged to 
have been stolen so as to determine to 
which class of crime the offence bekn:^ 
Sc the nature oi the prooeedln^ to be 
taken. — R. e. Thompson, [1928J 4 
D. L. B. 859 ; 50 Can. CMm. Cas. 188 ; 
62 O. L. R. 610.— CAN. 
sa. JL V, Rose, [1927] 1 
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D. L. R. 911 ; 47 Can. Crim. Cos. 71 ; 
59 N. 8. R. 55.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. 

a i. .] — The Inclusion of a 

number of aliases unneoefwarlly in a 
bill of indictment 1 h contrary to the 
practice, is a deviation from tbe 
ordiiuJT oouree of criminal lustioo, Sc 
should be deprecated. Whether it 
amounts to s substantUd wrong to the 
accused is a question of degree. — E. v. 
Nolan (1930), 43 B. 0. :^57.— CAN. 




CasM 1991c— 2109. English and Empiee Digest Supplement, 


the iiaine of the child, or that its name was 
unknown to the jurors ; overruled by Colb- 
mDOE, J., at the trial, on the ground that 
there was no presumption^ from the mere 
fact of birth, that the child had a name, it 
being a bastard : that the indictment 
afforded no presumption of its having 
acquired a name by reputation or baptism ; 
that an averment that the name was un- 
known, implied the acquisition of some 
name. Conviction held right. — R. v. Willis 
(1846), 1 Car. & Kir. 722 ; 1 Den. 80 ; 1 
Cox, 0. 0. 136. 

1992a. S. P. R. v. Drake (1850), 14 J. P. 483 ; 
4 Cox, 0. C. 383. 

2011* Add. Citation : — 2 Roll. Rep. 226. 

2040a. .] — A prisoner was convicted on 

a count of an indictment in the following terms : 
“ Statement of Offence. Accessory after the 
fact. Particulars of Offence. H. Q., . . 
knowing that one J. D. had committed a 
felony, to wit, housebreaking &; larceny, did 
receive, comfort, harbour, or assist the said 
J. D.*’ After verdict the judge permitted 
this count to be amended, the amendment 
consisting in striking out the words “ house- 
breaking & larceny *’ in the particulars of 
offence & substituting the words “ receiving 
stolen property ” ; — Held : the count as 
originally drawn was bad, in tliat it omitted 
ih the statement of offence to specify any 
felony, & the amendment wa.^ bod in that it 
did not in the particulars of offence describe 
the alleged felony as “ receiving stolen pro- 
perty well knowing it to have been stolen ** 
& the conviction must bo quashed. — R. v. 
Quintner (1934), 25 Cr. App. Rep. 32, 
0. 0. A. 

2048. Add. Annotation : — Refd. Joel v. Barclay, 
[1937] 1 All E. R. 309. 

2064a, Obtaining by false pretences — “ On divers 
dates."] — R. v. Robertson (1936), 80 Sol. 
Jo. 091 ; 26 Or. App. Rep. 208, 0. 0. A. 

2066. In headnote, after the word “ forged add 
“ a bill of lading.” 


2076. Add. Annotations : — ^Apld^ R. v. Disney 
J1933), 49 T. L. R. 284 ; R. v. Wilmot (1933), 
97 J. P. 149. Refd. R. v. Friend (1930), 22 
Or. App. Rep. 130. 

2076a. Offences under Night Poaching Act, 1828 
(c. 69),] — ^Applt. was convicted on a count 
of an indictment wldch charged that he ” by 
night unlawfully took or destroyed game or 
rabbits in land at 0. ... or was in the said 
^nd by night with a gun, not, or other 
instrument for the purpose of unlawfully 
taking or destroying game,” contrary to 
Night Poaching Act, 1828 (c. 69), s. 1 : — 
Held : the count was bad, as it alleged two 
offences in the alternative &; it was impossible 
to say of which offence applt. Imd been con- 
victed. — R. V. Disney, [1933] 2 K. B. 138 ; 

102 L. J. K. B. 381 ; 149 L. T. 72 ; 97 J. P. 

103 ; 49 T. L. R. 284 ; 77 Sol. Jo. 178 ; 24 
Or. App. Rep. 49 ; 31 L. G. R. 176 ; 29 Cox, 
C. 0. 635, C. O. A. 

Annotation Apld. R. v. Wilmot (1933), 149 L. T. 407. 

2076b. Shooting with intent to do grievous bodily 
harm or to malm, disfigure or disable.]— R. 

. V. Ottaway (1933), 175 L. T. Jo. 424. 

• Offence under Road Traffic Act, 1980 (c. 48), 
s. 11 (1 ).] — See Street Traffic, No. 222c, 
post. 

2102a. Prejudice to one defendant.] — Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
— R. V. Townsend, R. v. Hildeb (1924), 
18 Cr. App. Rep. 1 17, C. C. A. 

2105a. .] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not bo tried separately. — 
R. V. Seymour (1927). 20 Cr. App. Rep. 98. 
C. C. A. 

2108. Adfi. A nnotation : — Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add. Annotation : — N.F. R, v. Lonsdale 
(1930), 47 T. L. R. 80. 


PART VI. SECT. 4. SUB-SECT. 7. 

•m. Indecent e^omire — IVi/A in- 
tent to offend .*'] — Where the facte 
alleprod ueoosearny implied that the 
actcharg^^d was oommltted “ wilfully ” : 
— ileUi : uotwitht=<taDding the omission 
of that word, the information was 
Buffloiorit. — R, V. Smovhkbs (1924), 67 
N. S, R. 179.— CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

t i. .J — VVliore Ingrredlonte of 

two distinct offences had been mixed 
together In a charge contrary to the 
settled prlnolples of orlmlnal pro* 
oedure & in violation of Orlmlnal Code, 
B. 710(3): — Held: prisoner wan entitled 
to his discharge. — R. v. CiiUE, f 19241 4 
D. L. R. 300 ; 34 B. C. R. 177.— CAN. 


PART VI. SECT. 4, SUB-SECT. 9.— B. 

2087 III. .] — R. V. McDonald 

(Ont.). fl9281 2 D. L. R. 787 ; 60 Can. 
Orlm. Oba. G5.— CAN. 

2087 iv. .1 — R. V. Jenkins, 

[1932] 3 W. W. R. 505.— CAN. 

»t. In same transaction.] — Sect, 
239 id) of the Criminal Prooedure Code, 
1898, of India provides that persons 
who are atrousea of different offences 
committed in the course of the same 
transacition may bo ch€ui?ed Sc tried 
toother. The oorreotness of the 
Joinder, which depends on the sameness 


of tlie transaction, is to be deter- 
mined by looking at the accusation, 
& not by looking at the result of the 
trial imder those provisions of sect. 
239 id). The sect, must be deemed 
to rend “ The persons accused of 
different offences committed in the 
coiu’se of tho same transaction may 
be chai-ged & tried together.’* It, 
therefore, was enough if the con- 
spiracy was found in tho accusation, 6c 
It need not be so found in the eventual 
result of tho trial, the relevant point 
of time being that of the accusation. 
There had been a scries of authorities 
in the Indian Cts. so decided & the 
question now for tho. first time had 
come up to tho Juditdal Committee for 
decision. Tho magistrates must be 
assumed in such cases to exercise their 
discretion fairly & honestly. — C ho UK - 
HANI t>, KINO-EWEROR, MUKHKRJBE V. 

Kinq-Kmperor (1938), 107 L. J. 

P. C. 35 ; 158 L. T. 437 ; 64 T. L. R. 
454 ; 82 Sol. Jo. 271. P. C.— IND. 

PART VI. SECT. 4 , SUB-SECT. 9.— 0 

r. Read now “ 2102a 1,” 

s. Read now ** 2102a il.** 

t. Read now ••KlOSbkIii.” 

a. Read now ** 2102a iv.*' . 

2102a V, .1 — R. V. WISER 

Sc MoOlUSiOHT.IlOaoj 1 W. W. R. 976 : 64 
Can, a O. 117 ; 42 B. a R. 617.— CAN, 
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2108 III. .] — A man & a woman 

were tried Jointly on the charge of 
having murdered the husband of the 
woman. They were convicted & 
Bontoucod to death. Each of the 
accused had applied to the trial Judge 
for a separate trial, on the ^ound that 
statements had been umde by each 
which would be admissible in o^dence 
against the person making the state- 
ments. but which tended to incriminate 
the other accused, against whom the 
statements would be inadmissible. 
The trial Judge had refused the 
applications : — Held : the refusal of 
the trial Judge to grant separate trials 
did not amount to a miscarriage of 
Justice, & afforded no ground ofjappeal. 
— A.-G. V. Joyce, A.-G, v. Walbh, 
[19291 I. R. 526.— IR. 

so. Charge of vagrancy.] — Ex p. 
Wright, Ex p. Parker (1910), 54 
Con. C. 0. 310,— CAN. 

PART VI. SECT. 4. SUB-SECT. 10. -^A. 

g 1. Acqaittol on two counts — 

Conviction on third — ValidUp.h-Held : 
it was open to the Jury to find os they 
did.— Barton v. R., (19291 1 D L. R. 
634 ; 8. C. R. 42 ; 61 Can. O. a 1 ; 
affg.. 63 O. L, R. 299.— CAN. 

te. Ccnspiractf — Oottnf relating to one 
conspiralor — Jotnder of count relating 
to dU .] — In an indicunent for con- 
spiracy it la improx)cr to try togotbor 
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2115a. — ,] — Indictments should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — R. v, Clarke 
(1926), 18 Cr. App. Rep. 166, 0. 0. A. 

2115b. .] — Observations on the form of 

indictment where several defts. are charged 
with various offences of obtaining money by 
false pretences & conspiracy to defraud. — 
R. V . Oarlbss, R. V , Staplby (1934), 25 Cr. 
App. Rep. 43, C. C. A. 

2119a. Libavlng counts on file — Undesirable 
practice.] — R. v. Teape- White (1930), 22 
Or. App. Rep. 93, C. C. A. 

2119b. When Justified.] — (1) If, on a crucial 

part of the case, the prosecution intend to 
ask the jury to disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictment should be allowed to 
remain on the ide only in exceptional cir- 
cumstances, as, for example, where it appears 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, & the indictment left on the file 
relates to a similar matter. — R. v. Hart 
(1932), 23 Or. App. Rep. 202, C. C. A. 

2119c. Offence must be of similar character.] — 
R. V. Hill (1930), 22 Or. App. Rep. 64, 0. C. A. 

2138. Add. Annotation : — Refd. R. v. Dra is, [1037] 
3 All E. R. 537. 

2140. After this case add : — 

Manslaughter & dangerous driving under 

Road Traffic Act, 1930 (c. 43), s. 11.] — See 
Street & Aerial Traffic, No. 222e, post. 


2140a, Rape & Indecent assault on different 

persons.] — Applt. was convicted upon an 
indictment which charged four offences, two 
of rape on a young girl on two different 
occasions, a third with stealing 12s. 6d. from 
the girl’s father, & a fourth of indecent assault 
on a totally different person, a married 
woman. He appealed on the ground that 
the two charges of rape & the one of 
indecent assault should not have been tried 
together : — Held : these two dissimilar 
offences should not have been charged in 
one indictment, <fe, if so charged, should not 
have been tried togetlier. — R. v. Muir, [1938] 
2 All E. R. 516 ; 20 Cr. App. Rep. 164, 
C. 0. A. 


2147a. 


Two murders. l—Applt. was 


charged upon an indictment which contained 
two counts, the first charging that on a day 
between Apr. 20 A; Apr. 29, 1937, be murdered 
liis wife, A the second charging that on a day 
between Apr. 21 <St Apr. 29, 1937, he murdered 
his niece. Apjdt. was convicted of murder : 
— Held : although the Joinder of two murders 
in one indictment was undesirable, the fact 
that in the present case there w(U‘o two counts 
did not, in the circumstances, invalidate the 
conviction. — R. v. Davis, [1937] 3 All E. R. 
537 ; 81 Sol. Jo. 591 ; 2(i Cr. App. Rep. 95, 
C. C. A. 

2150. Add. Annotation : — Consd. R. v. Southern 
(1929), 142 L. T. 383. 


2151. Add. Annotations : — Consd. R. v. Kendrick &; 
Smith (1931), 144 L. T. 748. FoUd. R. v. 
Carless, R. v. Stapley (1934), 25 Cr. App. Rep. 
43. 


2155a. .] — R. V . Ldberg, No. 3150d, 

post. 


a count relating to ono occused & a 
count relating to that one jointly with 
the other two. — R. v. Cuamandy, [1984] 
2 D. L. K. 48 ; O. R. 208 ; 61 C. C. 0. 
224.— CAN. 

sg. Knj^jezzUment cf: failure, to pay 
statutory contributions.] — An employer, 
who was cliargcd, firstly & secondly, 
with failure to pay the National Health 
& the Unemployment Insurance con- 
tributions of certain employees, w'os 
charged, thirdly, witla embezzling 
siuns deducted from wages for that 
purpose. She pleaded guilty to the 
statutory charges, but objected to the 
third charge os irrelevant. The sheriff- 
Bubstitute having sustained her objec- 
tion, In respect that the third cliarge 
involved a reduplication of liability 
& penalty : — Ildd : the objectfijn 
should have been repelled, In 
respecit that the third charge was an 
entirely separate charge, & did not 
depend on the same species facii as 
the other charges, with regard to which 
it was immaterial whether contribu- 
tions had or had not been obtained 
from employees.— S trairebn v. Cais- 
LEr, [1937] S. 0. (J.) n8.-HBCOT. 

bJ. Several offences charged in the 
dU&rnaiive.) — ^An indictment is bad 
which ohaiges several distinct ollences 
in the alternative. — R. v. Gatto & 
Tonbxlatto, [19381 2 D. L, R. 228; 
12 M. P. R. 483.— CAN. 

PART VI. SECTT. 4, SUB-SECT. 10.— B. 

2120 V. .] — Where the trial 

Indffe had tried together fifteen charges 
agaloBt the prisoner for different 
oftenoes : — Held : there wa« no reason 
disolosed to question ids discretion in 
doixtf 80. sinoe he sat without a Jury# 
& the oflenoee were all of a similar 


character & connected together by 
being parts of a systematle comee of 
criminal conduct pursued by prisoner. 
—II. V. doff (Sask,), 119291 1 D. L. K. 
I.'i2 ; 50 Can. Crim. Cas. 246 ; [1928] 
3 VV. W. U. 550.— CAN. 

2120 vi. .1 — The judge has Jiirls- 

dlctiou to try separate counts at the 
same time whether or not the aociisod 
consent-s to their trial together. — R. v. 
NECEAnjEK, 11931] 2 W. W. K. 810; 
50 Can. C. C. 110 ; 44 B. C. R. 210.— 
CAN, 

2120 vii. .] — R. V. NKi'EMUEit 

(No. 2), [19311 3 W. W. R. 356; 56 
Can. C. a 391.— CAN. 


PART VI. SECT, 4. SUB-SECT. 10.— C, 

p I. .] — R. V. Carteii, 

[1931} 2 W. W. R. 127 ; 55 Can. C. 0. 
196.— CAN. 

p II. Suborning perjury 

fahricaling €\HdenceA — The accused, 
who was charged in the one indictment 
with suborning perjury &, also, with 
fabricating evtdenc.e in coimoctlou with 
said offence, applied for an order requir- 
ing the Crown to sever the Indictment 
& elect to proceed first on one or other 
of the two charges : — Held : the Joinder 
was not conducive to the ends of 
lustice &, therefore, the order should 
be granted. — R. o. Braun (Sask.), 
[1928} 3 W. W. R. 226 ; 50 Can. Crim. 
Cas. 292.— CAN. 


PART VI. SECT, 4 . SUB-SEC5T. 10.— D. 

r I. ^ Shopbreaking dt receiving 

stolen goods .] — iL v, Oboss (Saak.), 
[19271 4 D. L. R. 923; [1927) 8 

W. W. R. 432 ; 49 Can. Grim. Oas. 
77.— CAN. 

ai. Murder db accessory after 

19 


fact of murder.] — An indictment may 
contain a count charging an accused 
person with murder & also a count 
charging him with being an accessory 
after the fact of murder. Semble : In 
Buoh a COSO the proslding judge may. 
In his discretion, call upon tlie pro- 
Bcotitor to elect as to which charge he 
will proceed with. — R. v. Wiijjams 
(1932), 32 S. II. N. 8. W. 504 ; 49 
N. 8. W. W. N. 144.— AUS. 

a fi. Conspiracy — jirson ,] — 

.Tolnder of counts upheld. — R. v. 
Kadibiievjtz, [19341 O. R. 213 ; Cl 
C. C. C. 193.-^AN. 

a iii. Obtaining by false pretences 

dt Cfmr«rs/ow.]— Accused was charged 
on an indictment containing 30 counts, 
some of whlcli were in respect of obtain- 
ing sums of money by faise pretences 
& others were in respect of fraiidulently 
converting to bis own use the same 
sums, being moneys entrusted to him 
for a particular purpose : — Held : the 
indlctnuint was not bad by reason of 
Larceny Act, 1916 (c. 50), s. 40 (5) (d), 
which limits the joinder of charges of 
embezzlement & fraduJent applica- 
tion or disposition, that provision being 
inconsistent with the provisions of 
Criminal Justice (Administration) Act, 
1924. — Attorney-General v. ItEiiXY, 
[19371 I. R. 118.— IR, 

PART VI. SECT. 4, SUB-SECT. 10.— E. 

2152 1. Cases requiring separate tried — 
Indecent assauU theft — Acts forming 
part of one transaction.] — R. r. Cabsidt 
( put.), [19271 4 D. L. U. 1100; 49 
Can. Crim. Cos. 93.— CAN. 

2161 J. Cases nnl reqitiring separate 
trials— Similar arts — Heparnte indecent 
assatdls .] — An indictment charged 
accused with indecent aesanlt upon one 
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2195* Add* Annotainxm : — Refd. E. v. Oentral 
Criminal Courfc JJ., Ex p. L. 0. O., [1925] 2 
K. B. 48. 

2201. Add, AnnoMion : — Refd. E, v, Cleghorn, 
[1938] 3 All E. R. 398. 

2204a. Wrong statute Inserted — Later 

statute in similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1016, fraudulently converted 
to his own use certain shares aeposited with 
him by a co-trustee. In an affidavit filed by 
the £kccused in defence to proceedings for an 
account commenced again^ him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bxpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of ' 
Larceny Act, 1861 (c. 96), a, 80, for the later 
'statute. The two statutes define the offence 
in almost precisely the same words : — Held : 

XI ) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 fl), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might hav-e had. The 
amendment was, therefore, rightly allowed ; 

(2) the accused was not protected from 

prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpcy., as such 
disclosures were not “ in consequence of any 
compulsory process of any court of law ** ; 2: 

(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
“ in any compulsory examination or deposi- 


tion before any ct. on the hearing of any 
mud^ter in bkcpy.,** & could, therefore, bo 
given in evidence at the tHal \^hout infring- 
ing Larceny Act, 1916 (c. 60), s. 43 (3). — 
R. V. Tuttle (1929), 140 L. T. 701; 46 
T. L. R. 867; 21 Or. App. Rep. 86; 28 
Cox, 0. 0. 610, 0. 0. A. 

2218. Add, Annotation : — Consd. R. v, Cleghorn, 
[1938] 3 All E. R. 398. 

2219a. .] — Applt. was accused of having 

obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran : 
“ by falsely pretending that he would appoint 
... as manager.*’ At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint,” etc. 
The jury convicted applt. on all counts : — 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 

1915 (o. 90), B. 5 (1), is an amendment of a 

defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused ; (2) the conviction for 

larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money ; (3) Larceny Act, 

1916 (c. 60), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance. — R. V , Hughes (1927), 130 L. T. 
671 ; 91 J. P. 39 ; 43 T, L. R. 250 ; 28 
Oox, C. O. 336, C. O. A. 
a. Amendment within Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c. 36), s. 2 — No application to quash at 
trial.] — Applt. made an application for, 


little fiflrl,& indecent aetmult, Involving 
murder, upon another llttlo girl. Both 
ofienoee were lil>ellod os having been 
committed on the game day at S. ; — 
Held : the offences charged wore so 
connected In time, clroumRtanoea, & 
character as to Jugtlfy their inolu^on 
in one indictment, & no gulholout 
reason had been shown for separation 
of the chargee. — H.M. Advocate t». 
Biokerstaff, [1926 J S. C. (J.) 65. — 
SOOT. 

ail. Jndtoent assault carnal 

knowledge — Second count added in new 
trial. ] — A new trial having been 
ordered after oonvlotlon on a charge, 
prefmed by the agent of the A.-G., of 
indeoent asaanlt on a young giri : — 
Held : the agent of the A.-df. was 
entitled on the second trial to arraign 
the accused on a new charge oontam- 
Ing, in addition to counts alleging 
indeoent assault, counts alleging oamu 
knowledge of the same girl at the same 
time. 

In answer to the oontentioa that by 
nrooeeding on the oount for oamal 
knowledge the agent of the A.-G, de- 
prived the aooused of the right to 
elect a speedy trial thereon i-^eid : 


the accused had already made a suffl- 
olent election to cover that charge: 
it was admitted that the charge of 
oamal knowledge was one which might 
be founded upon the evidence dis- 
closed in the depositions taken on the 
prellmineay Inquiry on which the 
aooused had been committed for trial 
dc that he hekd been brought before a 
District Gt. judge to make his election 
upon the ohmrge In respect to which 
he had been oommitted 8c that he 
then demanded a jury trial ; ther^ore, 
it must be assumed that his demand 
for a jury trial related to the oharge 
of oamal knowledge as as to the 
other offencee ohs^g^.’—B. v. Drew 
mo. 2). (19331 2 W. W. B, 243: 4 
D. L. R. 692 ; 60 a O. G. 229.-UAN. 

•g. AUemstUd subornation of perituv 
dt aaempt io disstutde witness,] — Oounts 
for attempted subornation of perjury 
8c attempt to dissuade a witness from 
giving evldenoe may be joined in the 
same indictment. — B. v, Solomon 
(1932), 5 M. P. R. 67,— CAN. 

PART VI. SECT. 4, SUB-SBOT. 18. 

k i. — ^ Attend to give furisdie^ 

so 


<ion.l — A person committed on a 
charge which a district ot. judge has 
no jurisdiction to try under any ciroum- 
stonoes, cannot be tried by such judge 
on a substituted ohar^. over which 
the judge has Jurlsdiotion, on the 
election of aooused. — R. v, Orovi, 
11624] 4 D. L. E. 1072 ; 3 W. W. R. 
534.— CAN. 

r i. .] — An indictment 

disclosing no offence Sc bad in law, was 
amondea at the trial so as to make It 
an entirely different charge : — Held : 
the amendment ought not to hawe been 
made. — B. v, Loftcb (1926), 45 dan. 
Oim. Gas. 390 ; 69 O. L. R. 65.— CAN. 

a (p. 236) 1. .)— Defts. 

were convicted that they “ did wrong- 
fully 8c unlawfully break 8c enter by 
night the shop of S. with Intent to 
commit an indlotable offence ; to wit, 
to assault one S. opntrary to the form 
of the statute In that behalf made 8c 
IROvlded.** The Crown Intended to 
prefer a charge of shop breaking within 
sect. 461 of the Criminal Code : — Hdd : 
charge defective as lackhig an averment 
of intent to commit an Indlotable 
offence in the shop. — IR. e. MoNsm, 
[19311 3 H. P. B. 428.— GAN. 
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obtained, in Mar. 1938, a motor trade policy, 
& was supplied with two centificates of insur- 
ance. Some time afterwards, that policy 
was cancelled, because the certificates were 
being used for more persons than were 
covered. Applt., on being asked to return 
the certificates, stated that they were lost, 
& afterwards made a statutory declaration 
to that effect. On taking out these policies, 
applt. had given the name of his brother, 
& the policies were made out in the brother’s 
name. Applt. &; his brother were then 
indicted upon an indictment containing four 
counts : (i) for conspiracy to obtain a certi- 
ficate of insurance by a false statement, 
(ii) for conspiracy to obtain possession of a 
document resembling a certificate of insur- 
ance, (iii) for making a false statement in 
order to obtain a certificate of insurance, & 
(iv) for having possession of a document 
resembling a certificate of insurance. The 
original indictment had only three counts, 
there having been an amendment at tfie 
instance of the c^t. by dividing the lirst count 
into tw'o counts The original first count 
charged the brofbcrs with a conspiracy on 
divers dates to luvVe in their possession with 
intent to deceive a document so closely 
resembling a certificate of insurance as to be 
calculated to deceive. It was contended 
that the amendment had the effect of pre- 
ferring a now chai'ge against applt., Ac one 
to which he liad not been asked to plead. 
There had been no application at the trial 
that the indictment should be quashed : — 
Held: (1) the amendment w^as wdliin 

Administration of Justice (Misceliaiteous 
Provisions) Act, 1033 (c. 30), s. 2, A, if lids 


were not so, it could not be questioned now 
since no application to quash the indictment 
was made at the trial, as inquired by that 
sect. ; (2) the document in question was 

properly described as one resembling a 
certificate of insurance, because, although at 
one time it had been a valid certificate, it 
had ceased to be so after the cancellation of 
the policy. — R. v. Cleghorn, [1938] 3 All 
E. R. 398 ; 82 Sol. Jo. 731, 0. C. A. 


Shot. 6.— FINDING OF AN INDICTMENT BY A 
GRAND JURY (p. 237). 

Note : — The grand jury is now abolished by 
Administration of Justice (Miscellaneous 
Provisions) Act, 1983 (c. 30), s. 1, 

2265. Add. Annotation : — Refd. R. v. Boothby 
(1933), 24 Or. App. Rep. 112. 

2295a. Bill for rape — True bill found for indecent 
assault — Necessity for fresh indictment.] — An 
indictment for rape was put before the 
grand jury & they indorsed on it, “ No true 
bill for rape. A true bill for indecent assault 
( aggravate ),’* but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted : — Held : as there 
was no true bill for rape, & as there Was no 
indictment for indecent assault, the con- 
viction must be quasliod. — R. v. Kitohing 
( 1929), 141 L. T. 087 ; 45 T. L. R. 669 ; 21 
Or. App. Rep. 116, 0. 0. A. ; aiU>8equent 
'proceedings^ 21 Or, App. Rep. 144, 0. 0. A. 

2316. For “Criminal Law Amendment Act, 1835 
(c. 36),” read “Orimiual I^tw Amendment 
Act, 1885 (c. 69).” 


Part VII. — ^Trial of Indictments. 


2365. Add. Annotations : — FoUd. R. v, Dennis, R. 
V. Parker, [1924] 1 K. B. 867. Apld. R. t;. 
McDonnell (1928), 20 Or. App. Rep. 163. 
Refd. R. V. Williams (1925), 19 Or, App. Rep. 
07 ; R. V. Gee, R. v, Bibby, R. v. Dunscombe, 
[1936] 2 All E. R. 89. 

2865a. .] — A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one A: the same time, 
even with the consent of counsel for the pro- 


secution & counsel for defts, — B. v. Dennis, 
K. V. Parker, [1924] 1 K. B. 867 ; 93 L. J. 
K. B. 388 ; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. R. 420 ; 68 Sol. Jo. 663 ; 27 Cox, 
0. C. 6.32 ; 18 Cr. App. Rep. 39, C. 0. A. 

2365b. •] — A simultaneous trial of two 

indictments is a nullity. — R. v. McDonnell 
(1928), 20 Cr. App, Rep. 163, C. C. A. 

Annotation :-'FoUd. R. v. Wilde (1933), 176 L. T. Jo. 110. 


PART VI. SECT. 4, SUB-SECT. 14. 

2241 f. Application must he made to 
court of triaLh—Ii. v. Hanky. [1925J 2 
D. L. R. 83 ; 43 Can. Crim. Cas. 297 ; 
85 O. L. R. 293.-- CAN, 

PART VI. SECT. 6. 

2838111. .1 — There la no antho- 

ril7 in the Grbnlaal Code allowing the 
A.-G. to grant a stay of prooeeolnga 
upon an indictment or, ae it was 
formerly termed, to enter a nolle pro- 
aegui, & then to remoTe the stay &, 
allow such indictment to be again pro- 
ceeded with. The proper procedure is 
for the Grown to prefer another 
** Cham.** — R. v. Takaoishi, {1933J 1 
W. w: R, 54; 46 B. 0. R. 281; 

60 a O. C. 84.— CAN. 

28681. Reasons for enierino .) — A 
nolle prosequi is usually (nented where 
any Improper vexatious attempts 
are made to oppress deft., as by re- 
peatodlv preferring defective Indict- 
ments for the same supposed oflenoe 


or if it is clear that an Indictment is 
not suitable against, deft.— S heh Singh 
V, Jll’ENDKANATH SKN (1931), I. L. It. 
69 Calc, 276.— mo. 

PART VII^SBOT, 1. 

2366 i, SeparcUe iiuHctmenis — Ca/rvnot 
he tried foinCi/.)— A pnrported trial of 
two or more peraons on separate 
chargee for different oflenoes is a 
nullity, even though their counsel 
offers no objeotlon,' or consents, thereto, 
— K, V. THEtRLYOOK (Alta.), J1928J 
4 D. L. R. 431 : 11928) 8 W. W. R. 
226 ; 60 Can. Orira, Oas. 290.— CAN. 

2866 li. K. e. Habt 

R. V. Kozajrvk (1929), 61 Can. Orim. 
Cas. 146 ; 84 Alta. L. R. 16 ; [1929] 
1 W. W. n. 426.— CAN. 

n I, Stealing parcels from mails 

d: reaving parcels so stoUn.) — Bad: 
aociised encltled to be tried by a Jury, 
even though the value of the property 
stolen did not exceed e. 

IWANOHUK, 11927) 8 D, h. R. 630 ; 


[19271 2 W. W. R. 325 ; 48 Can. Crim. 
Oas. 213 ; 22 Alta. L. R. 595.— CAN. 

a ii. Right to elect for trial hy 

judge without jury — After true hill 
found — Criminal Code. s. 825.1 — R. v. 
Thompson, R. «. Foolkes (1908), 16 
Man. L. R. 608.— CAN. 

a III. Effect of election ,] — 

R. e. Rklf (Alta.). [1927) 1 D. L. R. 
874 ; [19271 1 W. W. R. 29 ; 47 Can. 
Orim, Oas. 88.— CAN. 

sa. Offence punishable on indictment 
or on summary conviction — Decision as 
to meXhod of trial.] — Where a statute 
mskkes an offence punishable on 
indictment or on summary conviction. 
It makes it cither an indJotahle offence 
or a non -indictable olTonce, & confers 
on the Oown prosecutor or on the trial 
magistrate, perhaps partly on each, the 
right or^‘ option of deciding how each 
particular offonoe shall be considered, 
tried Sc punished.— R. v. DKim (Mwi,), 
[19271 3 W. W. R. 400 ; 49 Oaii. Orim. 
Cas, 8.-CAN. 
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2S65c. ,] — Applt. was charged on two 

indictments, which were tried together, & 
he was convicted on both : — Held : the trial 
was a nullity A;, in the circumstances of the 
case, the ct. would not exercise its power of 
ordering a venire de novo^ but would merely 
quash the conviction. — B. v. Wilde (1933), 
24 Or. App. Bep. 98, 0. 0. A. 

2401a* .] — The ct., disagreeing with the 

ct. below on the evidence of corroboration, 
recommends that persons accused of rape 
should be defended by counsel. — B. v. 
Kelly (1929), 21 Or. App. Rep. 151, C. C. A. 

2404a. Warranted in case of alibi.] — (1) The 

police have no right to suggest by questions 
to a person detained in custody that they 
have evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Such a 
defence usually warrants legal aid. — R. v. 
Bbown & Bhuob (1931), 23 Or. App. Bep. 60, 
0. 0. A. 

2409. After this case add i — 

.] — This Act is now replaced by Poor 

Prisoners’ Defence Act, 1930 (c. 32). 

2458a. When necessary.] — On a plea of 

guilty to a charge of murder, the judge 
asked counsel to interview the prisoner Sc 
explain the position to him. After inter- 
viewing the prisoner, counsel told the judge 
tliat the question had occurred to him 
whether the prisoner was fit to plead to the 
indictment. The senior medical officer of the 
prison where the prisoner had been in custody 
was called, & said that he saw no reason to 
depart from the view he had put forward in a 
report, which was before the Judge, & that 
the prisoner was, in his opinion, fit to plead. 
The indictment was again put to the prisoner, 
& he again pleaded guilty, & was sentenced 
to death: — Held: the procedure followed 
was perfectly proper Sc there was, in the 
circumstances, no necessity to empanel a 
jury to try the issue whether the prisoner was 
or was not fit to plead. — B. v. Vent (1936), 25 
Cr. App. Rep. 66, C. 0. A. 

2567. Add* Annotations : — FoUd. B. v Hussey 
(1924), 18 Cr. App. Bep. 121 ; B. v* Hancock 
(1931), 145 L. T. 168. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking Sc entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 


generally : — Held : there was no plea of 
guilty Sc the case must go back, Sc prisoner 
asked to plead again to the indictment, 

(2) Applt. at the trial asked that five 
charges of falsq pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into condderation 
if certain conditions were fulfilled. — R. r. 
Lloyd (1923), 130 L. T. 319 ; 27 Cox, C. C. 
676 ; 17 Or. App. Rep. 184, C. 0. A. 

2571a. Plea of guilty — By person fit to plead but 
not responsible for bis actions — Effect of 
plea.] — B. V, Tbbbitt (1912), Times, Apr. 26. 

2571b. Committal for trial.] — Applt. was 

charged before the magistrates with larcenv. 
The evidence for the prosecution was given, &, 
at the conclusion of that evidence, the chair- 
man of the bench asked him whether he 
pleaded guilty or not guilty. Applt. pleaded 
guilty, under the impression, as he alleged 
upon the appeal, that he was to be dealt with 
• there & then. The chairman at no time asked 
him whether or not he consented to have his 
case dealt with summarily, & the procedure 
prescribed by Criminal Justice Act, 1925 
c. 86), s. 21, was not followed. Upon applt. 
pleading guilty, he was at once conomitted 
for trial at the assizes. He contended that a 
plea of atiirefois convict would have been 
maintainable in answer to the indictment at 
the assizes : — Held : the cases of A*, v. 
Sheridan, [1936] 2 All E. B. 883; Digest 
8upp., and A. v. Grant, [1936] 2 All E. B. 
1156 ; Digest Supp., were distinguishable 
from the present case, in that in those cases 
the accused had been asked if he consented 
to his case being dealt with summarily. 
Wliere the pi‘ocedure under the Criminal 
.Tiisticc Act, 1925 (c. 86), s. 24, is not followed, 
no plea of autrefois convict can be maintained 
if the accused, after a plea of guilty, is com- 
mitted for trial. — K. v. Biuggs, [1938] 1 
All E. B. 529, C. C. A. 

2582. Add. Annotation : — Refd. B. v. Gordon 
(1926), 133 L. T. 734. 

2585a. Crime Involving more serious offence in 
foreign country — Possibility of prosecution by 
foreign Government.] — R, v. Fbibdebiksbn 
( 1927), 164 L, T. Jo. 45. 


PART VII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

2899 1. Defence hy counsel — Accused 
must conserU to representaUon.] — No ot. 
has any authority to toroe upon a 

E risouer the sorvloefi of a oounsel If he 
I unwiUing to accept them. — It. v, 
SUKU Db^ 1929). I. L. li. 11 Lah. 220. 
—IND. 

PART Vli. SECT. 5, SUB-SECT. 1. 

2563 ii. .J^ — Accoptonco of pica , 

of guilty. — R. V. Buss, [1937] 1 

D. L. R. 1 ; 67 Can. O. C. 1.— CAN, 

p i. Effect of — Accused estopped 

from callir^a on prosecution to establish 
OUitt .) — R. V. llOVONELLl (192:)). 44 
Can. Orlm. Oaa. 354. — CAN. 

p 11. d — A plea of guilty 

is a plea to the oharge &, does not 
necessarily amount to a oonfoBsion of 
all the facts alleged. — S utbbintbnpbnt 


& IlnMEMBRANOBR OP LBGAL APPAlRfl, 
Bengal v. Jnanendra Nath Ghosh 
(1929). I. L. R. 66 Gale. 1145.— IND. 

p iU. Induced by mistake — IHght 

to wUhdraw.\ — R. v. Ah Tom, (1928] 2 
D. L. R. 748 ; 49 Can. Grim. Css. 204 ; 
60 N. S. R. 1.— CAN. 

p Iv. Power of court to enter plea 

of not puitti/.}— Where an aoouflod 
pleads guilty the ot, has Inherent 
power to enter a plea of not guilty If 
for any reason the ct. deems It ad- 
visable in the Interests of justice to 

S ut such a plea on the record. — R. v. 
lailALO. (19301 App. D. 193,— S. AF. 

q i. .1 — Where accused is 

indicted for murder, the question of 
insanity is raised by a plea of not 
gollty as much as the fact of killing. — 
R, V. MoCjOSKRT. (19271 2 D. L. R. 
530 ; 47 Oan. Grim. Gas. 122; 60 

O. L. R. 44.— UAN. 

22 


PART VII. SECT. 6, SUB-SECT. 2. 

257411. .1 — A plea of guilty 

under the Motor Vehicles Act, 1028 
(N. S.), may be withdrawn. — R. v. 
MoNeil, [1933) 1 D. L. R. 349 ; 6 
M. P. R. 8 ; 59 C. 0. 0. 169.— CAN. 

sm. Prisoner induced to pieced ouiUy 
— Failure of tndwccwenf.l— Prisoner 
pleaded guilty on a promise by the 

g roseoution to cause a minimum fine 
> bo imposed : — Held : prisoner could 
withdraw this plea on appeal, a maxi- 
mum fine haying been Imposed. — R, 
V. Stone (1932). 4 M. P. R, 456 ; 68 
O. C. O. 262.— CAN.. 


PART VII. SECT. 6, SUB-SECT. 2.— B. 

0 i. Evidence must be shown to 

be materiaL} — R. e. Carribb (Sask.) 
(1929), 61 Can. Grim. Oas. 420. — CAN. 



VoL XIV.-~Cnminal Law. Cases 2710 — ^2839a. 


2710. Add. Annotation : — Refd. R. v. Birch (1924). 
93 L. J. K. B. 386. 

2730. Add. Annotaiiona Refd. R. v. Birch (1924), 
93 L. J. K- B. 385; R. v. Harris (1927), 20 
Or. App. Rep. 144. 

2780a. .] — Where, at the trial of 

an accused person for a criminal offence, a 
witnera for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses ha hostile, 
counsel for the prosecution is entitled to 
cross-examme the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness. — 
R. V. Birch (1924), 93 L. J. K. B. 386 ; 88 
J. P. 69 ; 40 T. L. R. 365 ; 68 Sol. Jo. 540 ; 
18 Cr. App. Rep. 26, 0. 0. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 
witness not callf-d by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improvtao, which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v. Harris. [1927] 2 K. B. 687 ; 
96 L. J. K. B. 1069 ; 137 L. T. 635 ; 91 
J. P. 162 ; 43 T. L. R. 774 ; 28 Cox, 0. 0. 
432 ; 20 Or. App. Rep. 86, C. C. A. 

Annotation: — Distd. R. v. Llddle (1928), 21 Cr. App. Rep. 3. 

2731b. Where defence of alibi raised.] — R. 

V. LiDDiiB (1928), 21 Cr. App. Rep. 3, C. C. A. 

Annotation : — Consd. R. v. McMahon (1933), 24 Cr. App. 

Rep. 95. 

2767. Add. Annotation : — Refd. Jacobs v. Jacobs 
&. Solomon, [1936] 1 All E. R. 67. 

2808a. Conviction on depositions — Witnesses not 
heard.] — Applt. was charged before justices 
with having broken into the pavilion of a 
bowling club & stolen 11s. After the evi- 
dence for the prosecution he reserved his 
defence. The justices then decided to com- 
mit him for trial, whereupon he said that he 
pleaded guilty, & that it would be unneces- 
sary to call witnesses at the trial. The 


justices committed him for trial, &, acting 
under Criminal Justice Act, 1926 (c. 86), s. 13, 
bound the witnesses over to attend the trial 
conditionally. At the trial at quarter 
sessions applt. pleaded not guilty, & asked 
that his trial might be postponed till the next 
session, in order that he might prove an 
alibi. The chairman refused the application, 
& then the depositions, after being lirst 
proved in accordance with the Act, were read 
to tlio jury, & upon these depositions alone 
they were invited to convict, did convict, 
applt. Further, the chairman, in his sum- 
ming up to the jury, reminded them that 
applt. had pleaded guilty before the justices 
but failed to remind them that he had 
pleaded not guilty at the trial & gave no 
further direction to the jury ‘.—Held : 
(1) thoiigh evidence offered by depositions 
alone is undesirable, this course is not con- 
trary to the language of the Act, &, on this 
alone, the ct. could not quash the con- 
viction ; (2) the case was one requiring a 

careful direction to the jury, but here there 
was no summing ui) at all, & for this reason 
the conviction should be quashed. — R. v. 
OoLTJNB, [1938] 3 All K. R. 130 ; 159 L. T. 
71 ; 102 J. P. 328 ; 51 T. L. R. 842 ; 82 
Sol. Jo. 436 ; 36 1;. (I. R. 512 ; 26 Cr. App. 
Rep. 177, C. C. A. 

2810. Add. Citation ;-~l Chit. 352. 

2822a. To acquaint himself with Indictment.] 

— R. V. l^RCKHAM, No. 5876a. 'post. 

2828. Add. Annotation : — Apld. R. v. Baggott 
(1927), 20 Or. App. Rep. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 
art of his cose the fact that certain witnesses 
avo been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner “ where did 1 stf^y on the night 
of the alleged crime ? A, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his sta^ at that 
place, but based on mere suspicion Sc not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 


PART VII. SECT. 7. SUB-SECT. 6.-~C. 

•c. Effect of cross-examination of 
‘party’s own witness .] — Where a party 
ia allowed to croas-examine hla own 
witness, the effect of that croaa- 
examlnatlon most be to discredit that 
witness altogether & not merely to 
mt rid of part of his testimony, & 
hence that mtness’s evidenoe must be 
excluded altogether. In the ease of a 
witness for the prosecution, this means, 
so far as it supports the case for the 

g rosecutioD, for obviously the defence 
I entitled to rely on so much of his 
evidenoe as supports their case. — R. 
V. Mokbul Khan (1928), 1. L. R. 56 
Oalc. 

PART VIL SECT. 7, SUB-SECT. S.—D. 

AJter close of case for prosecution — 
Witness called to suprflv omission in 
evidence .] — R. v. Hkpwobtb, 11928] 
App. D. 265.— S. AF. 

st After plea of ouOht — Taking evi- 
dence of eomplaina^ — For purpose of 

J.S. 


decidino sentence .] — While it is within 
the power of the Jndge, after a plea 
of guilty has been entered Sc before 
sentence is passed, to hear the evidenoe 
of the complainant In order to assist 
him in deciding on tiip proper sentence, 
he must av^ the danger of giving 
oonsideratlon. In passing sentence, to 
aggravating ctrcumstances disclosed by 
such evidenoe which may change the 
character of the offence charged against 
the prisoner. — R. v, WEnsPDAi>E, 11927 J 
3 W. R. 704 ; 49 Can. CHm. Cas. 
62 ; 22 Sask. L. R. 148.— CAN. 

PART VII. SECT. 7, SUB-SECT. 6. 

b I, the present case 

the judge applied to held that there 
was a idfdation of the essentials of 
justice in that at the hearing of a charge 
of having opium In posBCBsion, to 
which the accused plecided guilty, the 
Crown did not make certain he fully 
understood the charge. On appeal : — 
Held : if the Judge was right the order 
which he made for the discharge of 

23 


Mie acjcuHcil Hlioiild not be disturbed, 
but, after reviewing the ovidenee which 
was before the judge, It loft no reason- 
able doubt that the aeeusod had fail 
knowledge of the cbaige to which ho 
pleaded guilty. The appeal was 
allowed, the wi it of habeas corpus with 
certiorari in aid set aside, & the re- 
arrest of the accused to serve the 
remainder of his sontonce ordered.— R. 
V. Yuen Yiok Jun, [1U38J 2 W. W. R. 
274.-- <;an. 

PART VII. SECT. 7, SUB-SECT. 7.— B. 

2816 Ul. .]— I’he duty of a 

Public Prosecutor Is to represent, not 
the police, but the Crown, & this duty 
should be discharged fairly Sc fearlessly 
& with a full sense of the responsibility 
attaching to the position. In a capital 
case the duty of the Crown Is to place 
before the ct. all materials Irrespective 
of the question as to whether they 
exculpate accused or incriminate him. 
— Kunja Subudhi V . R, (1928), I. £. R. 
8 Pat. 289.~1ND. 
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(3 ) Where a sucoeestul applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time t^t has elapsed 
between the notice & the determination of 
the araeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect. — R. v. Haslam (1926), 
134 II T. 168; 28 Oox, 0. 0. 106; 10 Or. 
App. Rep. 69, O. O. A 


Af^^ion8:—A8 to (1) Be!d. R. v. Daily Mirror. Ex ©. 
anUth. [1927] 1 K. B. 845 ; R. v. Hinds. [1932] 2 K. B. 
o44. 


2839b. Second trial — Reference to quashed con- 
viotion.] — (1) On an allegation of breaking At 
entering the jury must be directed on the issue 
of breaking. 

(2) When a tiial has been set aside on a 
venite de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial. — R. v. Lloyd (1924), 18 Cr. App. Rep. 
12, C. 0. A. 

2889o. Overstatements.] — R. v, Driscoll & Row- 
lands (1028), 20 Or. App. Rep. 101, 0. C. A. 

2840a. Duty of prosecution to disclose eveiythlng.] 

— (1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft, 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted.^ — R. r. Guerin (1931), 23 
Cr. App. Rep. 39, C. C. A. 

2867. Add. Annoiaiiona: — Refd. R. v. Harris, 
[1927] 2 K. B. 687; R. r. Diddle (1928), 21 
Cr. App. Rep. 3. 


E, Reading DepoaUlon of Absent Witness. 

(Vol. XIV., p. 276.) 

See, now, Oriminal Justice Act, 1926 
(c. 86), a 13. 


2879a. .] — On a plea of guilty (1) there 

must be legal proof of any pre^ous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfflled. 
— R. V, Finney (1924), 18 Or. App. Rep. 
41, C. C. A. 

2896a. 8. P. R. v. Hunt (1847), 2 Oox, C, C. 261. 

2978. For “ R. v. Wood ” read “ R. r. Woods & 
May.V 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1928), 21 Or. App. Rep. 27, O. 0. A. 

2986b. Should be raised in court below.] — 

R. V. Brown & Bruce, No. 2404a, ante. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty In murder trial.] 
— R. V. Frampton (1928), 21 Or. App. Rep. 
17, O. 0. A. 

2990a. Right of counsel for accessory to discuss 
medical evidence.] — Mahadeo v. R., No. 

, . 8541a, x>ost. 

2905a. .] — If the ct. is of opinion that there 

• is no case against accused, it ought to be 
withdrawn from the jurv. — R. v. Haslam 
(1926), 19 Cr. App. Rep. i63, 0. O. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses. — R. v, Moore (1924), 18 
Or. App. Rep. 29, 0. 0. A. 

3008. Add. Annotation : — Distd. R. v, Villars 
(1927), 20 Or. App. Rep. 160. 


PART VII. SECT. 7, SUB-SEOT. 7.— 

D. (a). 

2843 ii. .] — Counsel need not 

call all witnoBsefl on the back of the 
indictment, but they should be in ot., 
5c if called by the defence, become 
witnesses for the defence. — K. tj. 
Sing, [1930] 1 D. L. II. 30 ; 04 Can. 
G. C. 328 ; 60 B. O. R. 32.--CAN. 

2859 i. Accused may insist on witness 
being called — By pros^mtion.] — R. tJ. 
MACKINNON, [1930] 3 W. W. R. 548.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 7.~ 

E. (a). 

h 1, .] — Held: the mere fact 

that accused did not have the assistance 
ot a legal adviser did not show that he 
had not had a full opportunity for 
cross -examination, as he was present 
when the deposition was taken & 
made no roquest for time or delay. — 
R.jo.^oDoNALD. [19271 App. D. 110.— 

k i.* .]— R. v. McDonald, (1927] 

App. D. 110.— S. AF. 

p i. Whether attendance 

procurable under subpoena.] — Q. was 
mdioted for Inoest. S., a daughter of 
aooused, who had made a deposition 
at petty aessiohs in which she swore 
that aooused had committed the 
alleged oilenoe, was called as a witness 
at the trial. Sc failed to appear, having 

5 one into the Irish Free State. Her 
eposition was read to the jury, who 
having heard the aooused *8 evidence, 
convicted him of the offence charged : 
— Held : the conviction should be 
q^uashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been put in evidence, 
could not have be^ procured by 
service on her of a writ of subpoena 


under the Irish Free State Act, 1924. — 
It. V. Qilchbist, [19253 N. 27. — IR. 

p Ii, R. V. Bell, [1930] 

2 D. L. R. 847 ; 53 Can. O. C. 44 ; 42 
B. C. R. 136.— CAN. 

p Hi. Seaman.] — On apply- 

ing sect. 999 of the Criminal Code, vsith 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of the Japanese 
crew of a steamer bound for the Orient 
& therefore to be ** absent from 
Canada ” : — Held : the fact that names 
appeared on the crew list similar to the 
names of said witnesses was, in the 
absence of evidence to the contrary. Sc 
in view of the regulations governing the 
landing of Japanese sailors Sc the other 
olroumstanoes, snfBoIent to show the 
identity of said members of the crew 
with said witnesses Sc to justify the 
Inference that the witnesses were 
absent from Canada. — R. v. Fubuzawa 
(N o. 1). [19301 1 W. W. R. 953 ; 956 ; 
63 Can. 0. O. 398 ; 42 B. C. R. 641, 
648.— CAN. 

p Iv. Witness dangerou^y iU — 

Use o/.l— Under CHmes Act. 1900, 
8. 406, only so much of a deposition 
tendered in evidence should be read 
to the lory as Is relevant & properly 
admissible in evidence. — R. v. Qloveb 
(1928). S. R. N. 8. W. 482 ; 45 N. S. W. 
W. N. 148.— AUS. 

sp. Proof of absence.] — OAunsu) e. 
R. (1926), 48 Can. Crim. Cas. 109 ; 
Q. R. 42 K, B. 449.— CAN. 

■r. Evidence given in former trial — 
Admissicm by counsel of facts essential 
to admission.] — Applta. were oonvioted 
of removing, 8: two of them of import- 
ing, goods of over 8200 in value Sc liable 
to forfeiture, contrary to Oostoms Act. 
H. S. C., 1927. At their trial the Crown 
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proposed to put In, imder sect. 999 of 
the Code, ovldenoe given at previous 
trials, at which the juries had disagreed, 
by one W. Counsel for the accused ad- 
mitted ** every fact essential to the 
admission of the evidence,’' Sc the evi- 
dence offered was put in : — Held : the 
admission of counsel, while It rendered 
unnecessary the establishment of the 
various facts required by soot. 999 to 
be proved before the evidence of W. 
could have been admitted, did not in 
any way identify the documents read 
to the jury as the evidence given by W. 
on the former trials ; &, there being no 

g roof that the statements put In were 
I fact the evidence of w., & there 
being no consent that they were, they 
were wrongly received, Sc applts. were 
entitled to a new trial. — McDonald, 
CONTEB Sc O'Hbabn V. R., [1930] 
S. 0. R. 669 ; 54 Can. C. O. 349.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— B. 

fq. Fuff cross-examination impossible 
through act of prosecution — Right to 
ocqwiffal.J— Quebec Liquob Commis- 
sion V, Goulet (Que.) (1929), t 52 Can. 
Crim. Cas. 392.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— C. 

k I. .1 — Where a pefson is 

charged with stealing goods. Sc the 
fact that the goods were sold Sc 
delivered to him is proved In^evidenoe, 
the case must not be allowed to go to 
the jury. — R. v. Fie»el (1924), 42 
Can. Crfin. Cas. 160.— CAN. 

St. Tried without fury — Defending 
counsel entitled to make eubmissum that 
evidence for Crown inmtMoient.}---^,. 
V. Jones (Sask.), (1927) 8 D. L. R. 679 ; 
47 Ouk. Grim. Oas. 380; [1926) 3 

W. W. R. 313.— CAN. 
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8009* Add. Annotaiion: — PoUd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

3009a* — ^ *] — A prisoner was charged with 

breach of recognisance, the Crown relying on 
a conviction at petty sessions during the 
period of the recognisance as constituting 
the breach. Evidence was given by a police 
oflflcer that he had been present on the 
occ^ion of the alleged conviction at petty 
sessions, but no certificate of any such con- 
viction was produced. The accused was 
given an opportunity of cross-examining the 
police officer, but was not given any oppor- 
tunity of going into the witness-box or of 
calling witnesses on his behalf or of making 
any statement in answer to the charge : — 
Held : it was at least doubtful whether there 
was any proper evidence of the conviction 
at petty sessions ; but, apart from that con- 
sideration, the conviction must be quashed 
on the ground that the accused h^ been 
afforded no opportunity of giving evidence 
or of making any answer to the charge. — - 
R. V. Pine (1^32), 24 Cr. App. Rep. 10, 
C. 0. A. 


3010a* Should give evidence from witness box.]-— 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion. — R. v. 
Bymonds (1924), 18 Cr. App. Rep. 100, 
C. C. A. 

8011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to Uii wit- 
nesses against him. — R. v. Wilson 
18 Cr. App. Rep. 108, C. C. A. 

3061. Add, Annotation : — Refd* R. v. Dunkley 
(1926), 134 L. T. 032. 

3056. Add. Annotation: — Refd. R. v. Harris, 
[1927] 2 K. B. 687, 

3060. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

3063. Add, Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 


3065. Add, Annotation : — Refd. R. v, Harris, 
[1927] 2 K. B. 687. 

3090. Add, Citations .—[1924] 1 K. B. 602 ; 93 
L. J. K. B. 479 ; 130 L. T. 317 ; 88 J, P, 
24 ; 68 Sol. Jo. 461 ; 27 Cox, 0. C. 671. 

Add, Annotation : — As to (2) Apld. Lawrence 
V , R., [1933] A. C. 699. 

3090a. Accused writing & handing in slgnatui^.] — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in. — R. v. Baqgott (1927), 
20 Cr. App. Rep. 92, 0. C. A. 

3120a. To assist undefended prisoner — ^To 

cross-examine.] — The . ct. should assist an 
undefended prisoner in pptting questions by 
way of cross-examination. — R. v. Barker 
(1927), 20 Cr. App. Rep. 70, 'C. C. A. 

3120b. To Inform prisoner of right to 

give evidence on oath.] — R. v. Villars (1927), 
20 Cr. App, Rep. 160, 0. 0. A. 

3122a. Does not include making disparaging 

suggestions.] — There ought not to be a 
suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
R. u. Miller (1926), 19 Cr. App. Rep. 84, 
C. C. A. 

3123. Add. Annoiatwn : -Consd. R. v. Bernhard, 
[1938] 2 K. B. 26L 

8124. Add. Annotation: — N.F. R. v. Currell (1936), 
26 Cr. App. Rep. 116. {See special anno, to 
No. 6919. post.) 

3129a. .] — A direction must make it clear 

that the onus of proof is on the prosecution. 
— R, V. Hayton (1926), 18 Cr. App. Rep. 
169, C. C. A. 

3129b* .] — (1) When tlie evidence on the 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, A on (3) the relation of his 


PART VII. SECT. 7, SUB-SECT. 8. -D. 

3011 111. As to previous con'- 

vkiion.] — R. v. Cippola (Ont.) (1928), 
49 Can. Grim. Caa. 129.— CAN. 

o 1. .1 — Two panels, tried 

together on one oomplaint, each gave 
evidence under Criminal Evidence 
Act, 1808, 8. 1. In the opinion of the 
judge the evidence of neither 
inertminated the other : — Held : neither 
was entitled to crose-examine the 
other, such right of cross-examination 
being limited to the case where. In 
the opinion of the jndge, the evidence 
gdven inoriminated, or tended to incrlmi - 
nate, the fellow panel. — G emmeix & 
M‘Fayi)BN V. MaoNivbn, [19281 S. C. 
(J.) 6.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 

3061 1. Evidence omitted <n- 

advertenUy.] — R. v. Gbbooibe (192n, 
47 Can. Crim. Cas. 288; 60 O. L. it 
863.~CAN. 

k I, .] — Held: It was incom- 
petent for the proseentor to recall a 
witnees after the case for the prosecu- 
tion had been closed ; the only oir- 
oumstances in which a witness might 
be recalled after the case had been 
closed being when this was done by 
the jndge ex propHo nwtu in order to 
clear np an ambignity in the 
witness's evidence. — ^BtNeilib v, H.M. 
Advocai*. [19291 a a (J.) 60.— SCOT. 


PART VII. SECT, 7, SUB-SECT. 10.— B. 

f i. .1 — Whore it was objected 

that the A.-Q. exercised the right of 
reply, although deft, bad called no 
witnesses : — Held : the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
reply, — R. v. McLachlan (1923), 66 
N. 8. R. 413 ; 41 Can. Crim. Cos. 249.— 
CAN. 


PART VII. SECT. 7, SUB-SECT. 11. 

h i. To decide whether evidence 

admissihle ,] — If crviflenoe is tendered 
to prove the inadmissibility of evidence 
pnmd fcLcie admissible. It is the duty 
of the judge to receive & to decide the 
question of admissibility before the 
evidence Is given in the hearing of the 
jury. — R. V, Treanob, R. v. 

R. V . Trkanor, R. V . Kelly, 

2 I. R. 193.— IR. 

h il. To decide whether witness 

by his admission is accomplice .] — It is 
for the judge. Sc not for the jury, to 
decide on an admission by a witness 
whether he is or Is not an accomplice. — 
R. V. Youno, [1923] 8. A. 8. R. 86.— 
AUS. 

1 .] — Since It is com- 
petent for a judge trying a criminal 
case with a inry to express his own 
opinions on the evidence, provided he 
makes it ole^ to them that they are 
the judges of the facts, including the 


Flood, 

[1924} 
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credibility of the wltnoHsos. the fad 
that during the croHS-examlnatlon of 
a wltuoHs the judge interjected with- 
out qualification tho remark, “ She 
is tolling the truth,” thereby In- 
vading the exclusive province of tho 
jury, was held, lu view of his full 
& very careful charge which left 
them in no doubt that it was their 
exclusive duty to pass on the truth of 
the evldoDoe, not to have brought 
about a miscarriage of iustice within 
the Criminal Code, s. 1014 (c). — K. v. 
OL80N, (19291 2 D. L. R. 300 ; 1 

W. W. R. 431 ; 61 Can. (Mm. Cas. 
122 ; 23 S. L. R. 321.— CAN. 

3122 1. Function of judge — Includes 
asking leading questions — dt suggesting 
to counsel to waive their rights to address 
jurj/.}— R. tj. West (1925), 44 Can. 
Crim. Cos. 100; 67 O. L. R. 446.— 
CAN. 

8122 il. Does not include asking 

leading tmeslions.] — A judge is not 
6ntltl<kl to put leading questions to 
a witness, the answers to which are 
caiculated to prejudice accused. — R. 
». LatjbSOHER, [1926] App. D. 276. — 
8. AF. 

PART VII. SECT. 7. SUB-SECT. 18.— A. 

31291. Direction asto onus of proof .] — 
R. V . Kolombjtc (Mon.), [1926] 2 
W. W. R. 126 ; 46 Can. CHm. Cas. 36.— 

CAN. 



Cases 3129b— 3161a. English and Ebipire Digest Supplement. 


opinion of the verdict to the appeal. — R. v, 
Davidson (1927), 20 Or. App. Rep. 66, C. 0. A. 

3129e. .] — A summing up must make it clear 

to the jury, especiafiy where there is con- 
flicting evidence, that the ontia of proof is on 
the prosecution, — R. v, Rebs (1928), 21 Or, 
App. Rep. 36, 0. 0. A. 

8133a. .] — While a judge is 

entitled to express his view of any evidence, 
he ought not to “ invito ** the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. — R. v. Mason (1924), 18 Or. 
App. Rep. 131, O. C. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.] — (1) In a direction 
upon the .evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft, is “ the sort of person” 
likely to commit the offence charged. — R. 
r. Marshall (1925), 18 Or. App. Rep. 164, 
C. 0. A. 

3136b. Abandoned counts not to be referred to.] — 

<1) A summing-up must not call attention 
‘to counts that have been abandoned. 

(2) On an indictment for obtaining by 
.false pretences representations which did not 
lead to delivery of the pi operty must be 
carefully distinguished from those which did. 

(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury. — R. v. Green (1930), 
22 Or. App. Rep. 40, C. C. A. 

3137a. Where identity of accused in Issue.] — 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 


if they disclose new matter.-— R. v. Porter 
(1927), 20 Or. App. Rep. 66, 0. 0. A. 

Annotation: — OeneraUp, Befd. R. v, Walters , (1927), 20 
C3r. App. Rep. 89. 

3145a. .] — A judge in summing up is bound 

to put deft.*s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury. — R. v, 
Marriott (1924), 18 Cr. App. Rep. 74, 
0. 0. A. 

8145b. .] — A summing-up must deal care- 

fully with statements by deft, which are not 
necessarily admissions though they may be 
so construed. Pull effect must be given to 
the evidence of witnesses for the defence. — 
R. V. Rosen (1931), 23 Or. App. Rep. 70, 
O. O. A. 

3146. Add. Annotations : — Folld. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Or. App. Rep. 163. 

3146a. .] — Where a prisoner is charged 

with murder, & there is evidence on which 

’ a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
&> even though tb«st defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
aence upon which such a verdict could be 
based. — R. v. Thorpe (1925), 133 L. T. 95 ; 
89 J. P. 143 ; 41 T. L. R. 468 ; 69 Sol. Jo. 
625 ; 28 Oox, 0. C. 4; 18 Cr. App. Rep. 189, 
0. C. A. 

Annotation : — Consd. R. v. Waddiegham (1936), 80 Sol. Jo. 

325. 

3151a. Defendant’s explanation of facts.] — 

The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him. — R. V. Mordecai (1930), 22 Cr. App. 
Rep. 146, 0. C. A. 


8133 Iv. .1 — A judge. 

In summing up to a jury In a criminal 
case, is entitled to comment strongly 
on the (acts. — R. v. Sutheriand, 
[1927] App. D. 88.— S. AF. 

3133 V. .1— R. V, 

Gaulen (1930), 63 Can. C. (J. 39G, — 

CAN. 

g (p. 297) I. Wfiere jurU dia- 

agret .) — A direction which amounted 
to no more than udling the jury that 
It was the duty of the mlnoritv not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority : — field : not a mis- 
direction. — R. r. Olholm & McPher- 
son, 11925J V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus L. R. 228.— AUS, 

g (p. 297) 11. .1— It is advisable. 

but not essential, for the judge to 
explain to the Jury that they ore the 
sole judges of fmit & are to roly upon 
their recollection of the evidence. — 
H. v. BECKEVr (1931). 3 D. L. R. 600 ; 
65 Can. C. C. 304 ; 3 M. P. K. 416.— 
CAN. 

h (p. 297) i. A 

charge must be read os a 
I, & leave to appeal will be I'efused 
If the ot. is satlefled that no mlBcarriage 
can have been caused by the charge 
taken as a whole. — U. v. Kitchen 
a^33), 6 M. P. R. 100 ; GO 0. C. O. 4.— 

ai. 


of Court of Criminal Appeal.] — A 
judge In his charge to the Jurv made 
statements to the effect that In the 
Ct. of Criminal Appeal, In the event 
of your finding a verdict of guilty, 

a risonor’s counsel Is entitled to have 
lie whole matter reviewed/' & “ When 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
Is to give prisoner the benefit of the 
doubt " : — Held : the statements, 

taken In their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct. of 
Criminal Appeal should not be made. — 
A.-G, r. Murray, [19201 I. R. 266.— 
IR. 

a ii. Reading paaaages from 

law reports.] — Though reading passages 
from law reports is, as a rule, undesir- 
able, it Is not a misdirection. — R. v. 
Nqa Tin Gyi (1928), I. L. R. 4 Ron. 
488,— IND. 

a Hi. Reference to opinion 

in text book.}-^lt is irregular & Improper 
for the presiding judge In his summing 
up to tne jury in a oriminal trial to 
refer to an opinion expressed in a text- 
book, even though another passage 
in the same book has been put to a 
witness during the course of the trial. — 
R. V. Mopokrno, 119281 App. D. 132.— 

S. AF. 

k (p. 298) I. Failure to make — 

Effect.] — A fair test of the propriety of I 
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I a trial judge's charge to the jury is that 
no objection waa taken to it at the time 
I It was delivered. — R. v. Melyniuk & 
Humeniuk, [1930] 2 W. W. R. 179 ; 
4 D. L. R. 462 ; 63 Can. C. C. 296 ; 
24 Alta. L. R. 545- ajfiTd., 09311 
B. C. R. 143 ; 2 D. L. R. 518.— CAN, 

^ (p. 298) i. Distinction belween 

evidence of facta <St expert opinions .] — 
Whore there is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown relies on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an important link, the charge to the 
jury should point out the importance 
of the distinction between evidence of 
scientific opinion & evidence of actual 
material facts sufficiently remind 
the Jury that such opinions were not 
testimony as to facta, & should 
spedfloaOy direct that the circum- 
sbwees proven as actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
Inconsistent with any reasonable hypo - 
thesis which would leate him innocent. 
— R. V. Hislop, [19261 1 W. W. R. 
887 ; 43 CJan. Grim. Cas. 384.— CAN. 

PART vn. sEcrr. 7 , sub-sect. 12.— b, 

8140 U. .V- R. V. Arh- 

BTRONO (1938), 59 O. 0. 0. 172.— CAN. 


Statements as to powers 



VoL XIV.— Criminal Law. Casea 3151b — 3168. 


S151b. — — AUbl.] — (1) Detailed evidence of an 
alibi & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
suggesting that he, the judge, is satisfied 
of deft.»8 guilt.— R. v. Rabbitt (1931), 23 
Cr. App, Rep. 112, C. 0. A. 


3151c. Must warn Jury against aooejptlng mere 
suggestion by prosecution in cross-examina- 
tion — No evidence in support.}— The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point.— R. v. Alexander (1924), 
18 Cr. App. Rep. 139, C. C. A. 

3155. Add, Annotation : — Consd. R. v. Donovan 
(1934), 50 T. L. R. 666. 


3156a. Indictment alleging several offences — Cases 
must be clearly distin^shed.] — When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with c^h occasion separately, &, not to 
permit inade^ur..te evidence in the one to 
supplement inadequate evidence in the 
other.— R. v. Roas (1924), 18 Cr. App. Rep. 
141, C. C. A. 

3156b. .] — Where an indictment for 

indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count the 
evidence on every other count & not to 8up;.‘le- 
ment the evidence on any particular count 
by looking* at the evidence as a whole. — R. 
V, Bailey, [1924] 2 K. B. 300 ; 93 L. .1. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
C. C. 692 ; 18 Cr. App. Rep. 42, C. C. A. 

Annotation :~AvlA, R. v. Southern (1929), 142 L. T. 383. 

3156c. .] — If counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. v, Maclennan (1926), 19 
Cr. App. Rep. 37, C. C. A. 

3156d. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury : “ You must take the 
case as a whole & not in bits.” 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime. — R. v. 
Lubebg (1926), 136 L. T. 414 ; 90 J. P. 183 ; 
28 Oox, 0. C. 264; 19 Cr. App. Rep. 133, 
C. C. A. 

3156e. ,] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 


(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — R. v. OouLMAN (1927), 20 Or. 
App. Rep. 106, 0. C. A. 

dl56f. .] — (1) A prisoner was charged 

with two distinct sexu^ offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In hie 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge : — Held : the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), s. 30, & there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his summing-up, 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case : — 
Held : though the mere omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in iJ. v. 
Cratchley, 9 Cr. App. Rep. 236. 

(4) Qu, ; whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence &> understands the duty of speaking 
the truth. — R. r. Southern (1929), 142 
L. T. 383 ; 29 Cox, 0. 0. 61 ; 22 Cr. App. Rep. 
6, C. C. A. 

Annotation : — As to (2) Distd. R. v. Gregg (1032), 102 
li. J. K. B. 126. 

3156g. Need not include all defendant’s evidence.] 
— (1) A summing-up need not include a 
reading of the whole of deft.’s evidence. 

(2) Severity of sentence in the case of a 
subordinate acting under orders. — R. v, 
Spellen (1931), 23 Cr. App. Rep. 130, 0. 0. A. 

3157. For “ second trial before same Jury — Clear 
direction essential — Same defendant ’* read 
** Second trial — Before same Jury-— Clear direc- 
tion essential — Same defendant.” 

3157a. .] — A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — R. v, Lee (1927), 20 Or. 
App. Rep. 68, 0. 0. A. 

3158. For Different defendants ” read 

«« Different defendants.*’ 


mil.* ^ detail of evidence ,} — R. v, Boix (B.C.) (1925), 44 CJaa. Crim. Cas. 226.- 

8168 IL DausL* e. B. (Qoe.) (1929), 61 Owl Orlm. Gas. 258.— GAN. 
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Cases 8168a— 8180 L English and Empibe Digest Supplement, 


8158a. First trial set aside on venire de novo 

— Reterenoe to first conviction*] — R, o. 
Lix>yd, No. 2889b, ante, 

8165a. — — .} — (1) When prisoners are tried 

together, the oirection to the jury must care- 

(2) In Prevention of Oiime Act, 1908 
(c. 69), B. 10 (4), ** seven days ” means seven 
clear days. — R. v. Dean (1924), 18 Or. App. 
Rep. 21, 0. 0. A. 

8165b. Counts lor other offences in- 

cluded.] — When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jurv to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v. TATiiOB (1924), 18 
Or. App. Rep, 163, 0. O. A 

81650. .] — When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v. 
Phckham (the Younger) (1927), 20 Or. App. 
Rep. 72, 0. 0. A. 

8165d. — r- .] — A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each. — R. r. MacDonald (1928), 
?1 O. App. Rep. 33, O. O. A. 

81656. — In charging the jury the 

judge must distinctly put the defence of each 
prisoner to them. — R. v. Brooks (1929), 21 
Or. App. Rep. 112, O. O. A. 

3165f. .] — On the trial of an indictment 

for breaking A entering & receiving stolen 
property £.gainst more than one deft., care 
must be t^en to put the defence of each 
deft, to the jury & to warn them against con- 
victing on mere suspicion of breaking or of 
possession. — R. v. Smith (1931), 23 Cr. App. 
Rep. 136, 0. 0. A. 

8165g. .] — ^A summing-up on a joint 

indictment containing several counts must 
carefully distin^ish the evidence against 
each deft., & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
a conviction. — R. v, Nbwbery & Elman 
( 1931), 23 Cr. App Rep. 106, 0. O. A. 

8172a. Where unsworn statement & evidence on 
oath of witness In conflict.] — R. v. Harris 
(1927), 20 Or. App. Rep. 144, 0. O. A, 


8174pa. ,] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the ju^ where there is evidence to 
support it. — R. V, Ball (1924), 18 Or. App. 
Rep. 149, 0. C. A. 

3178. Add, Annotation : — Oonsd. R. v, Thorpe 
(1926), 133 L. T. 96. 

8179. Add, Annotation : — Consd. R. v, Thorpe 
(1925), 133 L. T. 96. 

8179a. .] — R. V, Thorpe, No. 3146a, ante 

8179b. .] — R. V, Waddingham (1936), 

80 Sol. Jo. 326, 0. C. A. 

3179c. Where defence of manslaughter 

raised.] — R. v. Hall, No. 8338a, post, 

3180. After this case add See, also, Nos. 6933- 
6938, post,** 

8180a. .] — On an indictment for obtain- 

ing by false pretences, the jury* piust be 
charg^ that intent to defraud is of the essence 
of the offence. — R. v, Marok (1928), 21 Cr. 
App. Rep. 65, 0. 0. A. 

8180b. Possibility of mistake.] — R. v. Green, 

* No. 3130b, ante. 

81800. Direction as to breaking & entering — 
Defence of bond fide claim of right.^A 

defence of breaking & entering under a oond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised. — R. v, 
Curtiss (1926), 18 Or. App. Rep. 174, 
0. 0. A. 

3180d. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. V, Fisher (1926), 19 Or. App. Rep. 166, 
O. C. A. 

3180e. Direction as to larceny by bailee — Defence 
of sale on credit.] — R. v. Ward (1928), 20 
Cr. App. Rep. 167, C. 0. A. 

3180f. Obtaining by false pretences — Duty to dis- 
tinguish representations.] — R. v. Green, No. 
3136b, ante. 


3172a 1. Where unsworn statement 
evidence on ooth of witness in con/lict.) — 
Whoa a witness whom the party calling 
him is allowed to treat as hostile 
admits making or is proved to hare 
made a previous statement inconsistent 
with his present testimony said party 
may be permitted to oross -examine 
him upon that statement: but the 
use whioh may be made before the 
iury of the statement is a limited one ; 
It can be so used only to impeach the 
witness' credit ^ thus remove any 
prejudioial effect whioh his present 
testimony might otherwise have on 
the case of said party, but not as 
evldenoe of the alle^tions of faot 
contained in the statement. There- 
fore the duty devolves upon the trial 
iudge, in summing up, to make the 
limitation of such use clear to the 
jury ; & his failure to make Jt clear 
oonstttutes a misdtreotion whioh may 
be held to have oooasloned a sub- 
stantial vm>ng or misoarriase. — R, v. 
Francis & Barber, [1939] 3 D. L. H. 
393 ; 2 W. W. H. 104 : 61 Can. Grim. 
Oas. 343 : 23 S. L. K. 617.-~OAN. 


3177 i. Where defence of man- 

daughter is not raised.] — Where, on a 
trial for murder, there Is no evidence 
which would justify the Jury In finding 
a verdict of manslaughter, there Is no 
duty on the Judge to leave to the Jury 
that defeooe. — R. v. Bubobss 8c 
MoEbnzi]^ [1928] 2 D. L. R. 694 ; 
[1928) 1 W. W. R. 633 ; 49 Can. Grim. 
Caa. 243 ; 39 B. O, R. 492.— CAN. 

sa. Incorrect statement as to effect of 
evidence,}— Where in his summing up 
to the Jury in a oriminal case the trial 
Judge made a statement of the evidence 
which was not exactly correct, the faot 
that there was sufiioient evidence apart 
from that with respect to which the 
mistake ooourred to Justify the verdict 
of guilty does not Justify the ot., 
on appeal, from disregarding the mis- 
take under the Code, s. 1014 (2), if 
it is impossible for it to say that the 
Jury ** must " have Reached the same 
oonolusion regardless of the mistake. — 
H. V. Bn 
815; 61 
L.R.6; 

28 


AKD (Alta,), {19291 1 D. L. R. 
CAn. Grim. 46: 24 Alta. 
[1928] 3 W. W. B. 641.— GAN. 


3180 I, Direction as to intent to de- 
fraud — Charge of obtaining by false 
pretences .] — A jury should. In oases 
under Grimes Act, 1915, s. 181 (a), be 
told that an Intent to defraud is an 
essential element of the offence, unless 
in the exceptional oases where the 
Intent is necessarily involved in the 
false statements made. — R. v. O'Stri.- 
LIVAN, [1925] V. L. R. 514; 547 

A* L. T. 3 ; 31 Argus L. R. 263^— AUS. 

qi. .] — R. V. Tong Wah (1931), 

44 B. C. R. 260 ; 66 Can. O. C. 194.— 

CAN. 

sa. Evidence as to oZibi.) — Evidence 
as to alibi must be properly put to the 
Jury. — R. V. McKenzie (1932), 68 
C. 0. C. 106.— CA1<(. 


sd. Must inform jury that accused 
entitled to reasonable dowty—Jxi a trial 
for perjury : — Held : the Judge must 
adequately instruct the Jury that the 
accused is entitled to any reasonable 
doubt as to his guilt. — R. v. Fiaula, 
gW6] 1 D. L. R. 394 ; 62 O. O. C. 38.— 




VoL XI7. — Criminal Law. Oases 8186 — 8888. 


3185. Add. AnnoUUion : — Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

3248. After this case add : — 

.] — Seey noWy Criminal Justice Act, 

1026 (c. 86), s. 16. 

3261. Add. Annotation : — Retd. Nadan t). R., 
[1926] A. C. 482. 

3266. Add. Annotation : — Retd. Ras Beliari Lai v. 
King-Emperor (1933), 77 Sol. Jo. 571. 

3272. Add. Annotation : — Retd. Broome v. Agar 
(1928), 138 L. T. 698. 

8277a. .] — R. v. Moore (1931), 23 Cr. App, 

Rep. 138, C. C. A. 

3283a. .] — R. v. Abrahams & Gerstein 

(1928), 20 Cr. App. Rep. 183, C. C. A. 

8286a. Effect of rider.] — (1) Mere suspicion of 
adultery by a wife is not enough to reduce 
killing by the husband from murder to man- 
slaughter. 

(2) A finding of guilty is not affected by a 
rider to the verdict. — R. v. Millward (1931), 
23 Cr. App. Rep. 119, 0. C. A. 

3287a. Necessity for -Withdrawal of plea of not 
guilty.] — After prisoner charged on indict- 
ment has pleaded “ Not GuUty ” & been 
given in charge of the jury, he can only be 
convicted by a verdict of that jury. UntU 
a verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted his 
guilt during the progress of the trial was 
thereupon treated as having been convicted 


on his own cohfossion As was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury : — Held : the 
conviction must be quashed & the prisoner 
re-tried. — R. v. Hancock (1931), 100 L. J. 
K. B. 419 ; 146 L. T. 168 ; 76 Sol. Jo. 346 ; 
23 Cr. App. Rep. 16; 29 Cox, 0. C. 294, 


3288. Add. Annotations: — As fo (1) Consd. Wool- 
mington v. Public Prosecutions Director, 
[1935] A. C. 462. As to (3) Refd. Fisher v. 
Oldham Corpn., [1030] 2 K. B. 364. 


331 .] — Where an indictment charges 

two persons with certain offences “ with one 
another,’* if one is acquitted the other may 
sometimes but not always be convicted- 
R. V. Edwards (1924), 18 Cr. App. Rep. 
140, 0. 0. A. 


3318b. .] — Where in separate counts 

of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good althougli the woman is acquitted. 
— R. r. Gordon (1926), 133 L. T. 734 ; 89 
J. P. 166 ; 41 r. L. R. 61 1 ; 28 Cox, C. C. 41 ; 
10 Gr. Ann. Ren. 20. 0, C, A. 


3324. Add para. & citation : — 

A judge is not entitled to insist on the jury 
returning a verdict against each or any one of 
several co-defts. if the jury state that they 
are unable to agree abi>ut any one. — R. v. 
Evans & Pritchard (1920), 15 Cr, App. 
Rep. Ill, C. C. A. 


PART VH. SECT. 7, SUB-SECT. 12.— C. 


3186 vii. .]— A Jndg-e muet 

not oomniont on the failure of the 
prisoner to ffive evidence, oven if his 
counsel comments to the jury on his 
reasons for falllnj? to call him.— Tl. t\ 
ZlCAni, 119:101 2 D. L. R. 542 ; 05 

Con. C. 0. 380.— CAN. 

b 1, .1 — R. r. Bravden 

(N. B.), [1926] 4 D. L. R. 765 ; 46 
Can. Grim. Cas. 3.36. — CAN. 


b 11. .1 — Bigaouettk 

r. R., [19271 1 D. h. R. 1147 ; [1927] 
S, O. R. 112 ; 47 Can. Orlm. Cas. 271.— 


CAN. 

bill. .] — On the trial 

of a charge of stealing a peutiiJ from 
the pcnson by means of violence. It was 
shown that the pencil had been found 
in the accused’s pocket on his arrest 
two days after the robbery* The 
accused’s counsel did not call any 
witness In defence ; & the Cro^vn 

comisel in his address to the jury said : 

“ I think there should be some explana- 
tion. ..." [The ct. here warned him 
to ** be careful."] He proceeded : 

" Should not there be some explana- 
tion on the part of the defence 1 " 
On appeal from the conviction : — 
Held : sold words did not constitute a 
violation of sect. 4 (5) of Canada 
Evidence Act. R. S. C., 1927, prohlblt- 
Infi? oommonts by the judKO or counsel 
for the prosecution on the failure of on 
accused to testify. — R. v. Fkrribr, 
[1932] 3 W. W. R. 113 ; 58 0. O. C. 
370 ; 46 B. C. R. 136.— CAN. 

b iv. .] — ^To say of an 

acouaed person’s statement from the 
dock that it is an unsworn statement & 
one not subject to cross-examination 
does not amount to comment on the ^ 
failure of such person to give evidence, 
which is forbidden by sect. 407 (2) of 
Crimes Act,' 1900.— R. v. Earsman 
<1906), 53 N. S. W. W. N. 118.— AUS. 

te. To expreaa hia ovm view .] — In 
s nmTninff up the judge is entitled to 
express his own view. — C octltkr & 


Tretpenk n. ‘1’.. (1926), 29 W. A. L. li. 
40.— AUii. 

sd. To read dejifi'r lions of law from 
caaea d' texfOoofcs.l— L ehlano v. R. 
(1927), 49 Can. Crlm. Cas. 207 ; Q. R. 
4 2 K. B. 503.— CAN. 


PART VII. SECT. 7, SUB-SECT. 14.— A. 

t i, Crown ivitnass kept 

away.} — The judgre should exercise his 
discretionary power to discharge thc5 
jury & adjourn the trial when It 
appears that a necessary «fc material 
Crown witness Is absent through the 
instrumentality of a labour union.— 
K. V . Kendall & Pitton (1934), 61 
C. C. C. 389.— CAN. 


PART VII. SECT. 7, SUB-SECT. 14.— B. 

8217 U. — — .] — Primd facie any 
complete separation of the Jury during 
a trial in a capital case will niake the 
verdict bad, but where the separation 
occurs through Inadvertence, & the 
result of the trial has not been Inll nenced 
by what has occurred, the vorfllct 
ought tD eland. — R. v. Walters, [1926] 
1 D. L. R. 501 : 45 Con. Crim. Cas. 77 ; 
58 N. 8. R. 306.— CAN. 


PART VII. SECT. 7, SUB-SECT. 15.— A. 

o 1. Evidence ruled inadmisaible 

after it has been given ] — R. v. Trkanor, 
R. r. Flood, R. v . Trkanor, R. v . 
Kkllt, [19241 2 I. R. 193.-IR. 

PART VII. SECT. 7. SUB-SECT. IB.— B. 

Is J, .] — Where evidence 

? 1ven before a judge in a criminal 
rial was exhibited m a trial de novo 
before a succeeding judge : — Held : such 
procedure was Irregular, & consent of 
accused d«d not cure the Irregularity. — 
UMAR Hajxie V. R. (1922), I. L. H. 46 
Mad. 117.— IND. 

PART VII. SECT. 7. SUB-SECT. IS.— A. 

8270 vill. » criming 

trial, with the help of a jury, a judge is 
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not obliged to accept an absurd 
verdict, either as a verdict of f^lty or 
as a verdict of not gtillty. It Is no 
part of a judge’s duty te ^opt & 
Interpret for himself a verdict of an 
unintelligible character, when the 
niem}>ors of Uio jury are there & can 
rive a proper verdict. — Hamid AJ4 
Haldar tJ. King-Emprror (1929), 
1. L. R. 57 Calc. 61.— IND. 

8275 vill. -.I — On an Indict- 

ment charging accused with assault 
the Jury rci-urned a verdict of " guilty 
of common assault under provoca- 
tion " ‘.--Held : the verdict was one of 
giillty. — R. r. Brogan, [1926] N. Z. 
L. R. C.35-— N.Z. 

3278 vl. Carnal knowledge 

dr indecent assault— Same evidence.]— 
Where accused is charged with unlaw- 
ful carnal knowledge & Indeoont 
assault, & the same evidonoo is given 
on cacn count, a verdict of ocQUittal 
on the first & guilty (.n the second 
cannot he given. — R. v. MoLean 
(19.31), r>7 C. C. C. 239.— CAN. 

3281 iv. .1 — An Indictment 

contained three separate counts, viz., 
rape, assault vrith Intent to commit 
rape, & Indecent assault. 'The jury, 
although properly instructed, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
said counts; Ik the judge sentenced 
the prisoner on the assumption that the 
conviction was one for rape. On 
appeal i—Held : while it was open to 
the ct. to sustain the verdict on the 
least of the three counts & to reduce 
the sentence to one appropriate therete. 
It was also open to the ct. to prdOT 
a new trial ; & that nnder all the 
circumstances the latter was the be^r 
course to afiopt. — R. v. Rp^ 

[19291 3 W. W. R. 601 ; 52 Can. Crim. 
Cas. 316.— <JAN. 

•d. Verdict given after disHuxrge.lr;- 
A Jury which has been dischaiw Is 
not competent to rctT^ a verdm.— 
R. V. Smith, [1934] 3 W. W. R. 689. 
BERMUDA. 



Cases 8362s— 3495. English and Empibb Digest Supplement. 


3362a. Indictment lor shooting with Intent to 
murder — Verdict of assault.] — On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
R. V. Stokes (1925), 134 L. T. 479 ; 28 Cox, 
0. C. 140 ; 19 Cr. App. Rep. 71, 0. 0. A. 

3366. Add. Annotation : — Reid. R. v. Stokes 

(1925), 134 L. T. 479. * 

3388. Add. Annotation : — Apld. R. v. Friend 

(1930), 22 Cr. App. Rep. 130. 

3389. Add. Annotation : — Apld. R. v. Friend 

(1930), 22 Cr. App. Rep. 130. 

3389a. Of fruit — Verdict of larceny at common 

law.] — On an indictment for stealing under 
Larceny Act, 1861 (c. 90), s. 36, larceny at 
common law cannot be found : hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time. — R. v. Friend (1930), 22 Cr. 
App. Rep. 130, C, 0. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick & false 
pretences alternatively — Indictment for false 
pretences wrong In substance.] — R. v. 

Hughes, No. 2219a, ante. 

3391b. Verdict of fraudulent conversion.] — 

On an indictment for simple larceny there 
t cannot be a conviction of fraudulent con- 
version, contrary to Tjai eny Act, 1916 
(c, 60), s, 20. — R. V. Stevens (1^33), 24 Cr. 
App. Rep. 86, C. C. A. 


3394. Add. Annotation: — ^Refd. R. v. Stokes 
(1925), 134 L. T. 479. 

3398a. Duty of Jury to find.] — R. v. Lloyd 

(1927), 20 Or. App. Rep. 139, 0. C. A. 

8402. Add. Annotations : — Refd. Re Pitts, Cox v* 
Kilsby, [1931] 1 Ch. 646 ; Beresford r. Royal 
Insurance Co., [1937] 2 K. B. 197. 

3407. For ** Second indictment to be tried — Right 
of prosecution to trial by another Jury/’ read 
Second indictment to be tried — Whether 
trial by another Jury.” 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — R, v. Klein 
(1926), 19 Cr. App. Rep. 161, 0. C. A. 

3413. Add. Annotation : — ^Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

8420. Add. Annotations : — N.F. R. v. Thomas 
(1933), 49 T. L. R. 646. Refd. Ras Behari 
Lai V. King-Emperor (1933), 77 Sol. Jo. 671 ; 

• R. V. Thomas, [1933] 2 K. B. 489. 

3424. Add. Annotation : — Refd. R. v. Thorpe 
(1926), 133 L. T. 95. 

3452. After this case add : — 

.] — See^ novji Sentence of Death 

(Expectant Mothers) Act, 1931 (c: 24). 

3495. Add. Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 698. 


PART VIl. SECT. 7, SUB-SECT. 16.— 
D. (a). 

1)1 I, where prosecution 

for lesser offence barred by lapse of time. ] 
— R. V. HosKlNa (Alta.) (1929). 52 
Can. Crlin. Caa. 365. — CAN. 

m ii. .] — Where a prosecu- 

tion for a certain offence created by 
Btatut-e must bo boifun within a period 
nrescribed by the statute & that time 
limit has expired without tlio proper 
prooeedlngTH having been taken pur- 
suant to the ouactmont creating the 
offence, it is not competent for the ct. 
on a prosecution for a greater offence 
to convict for the offence already 
barred. — R. v. Hoskins, [1930] 1 

W. W. R. 84.— CAN. 

PART VIl. SECT. 7, SUB-SECT. 16.— 
D. (b). 

8348 V. Effect of verdict ,] — 

Held : the finding was to be regarded 
aa an acquittal on the charge of murder, 
& Code of Orimlnal Procedure, 8. 439 (4), 
precluded the High Ot. from having 
Jurisdiction upon revision to convict 
on that charge. — Kishan Singh v. 
R. (1928). 55 L. R. lud. App. 390.— 
IND. 

b (p. 319) i. Verdict of criminal 

negligence,] — The driver of a motor 
car which struck & Instantly killed a 
pedestrian was charged with man- 
slaughter. The jury, aftiir expressly 
finding the accused not guilty of 
manslaughter, found him guilty of 
criminal negligence under sect. 284, 
Criminal Code : — Held : by virtue of 
sub-sect. (3) added to sect. 951 of the 
Criminal Code by 1930, c. 11, s, 25, 
it was open to the jury to so find. — 
R. e. Kennedy, (^9361 1 W. W. R. 
613 ; 65 Can. 0. 0. 158 ; 44 Man. 
L. R. 8 ; 5 Gan. L. Jo. 276.— CAN. 

b (p. 319) ii. .1— Where the 

death of a person Is caused by the 
criminally negligent operation of a 
motor vehlole & the driver is charged 
with manslaughter, sub -sect, (3) added 


to sect. 951 of the Criminal Code 
leaves it open to the jury to find either 
manslaughter or criminal negligence 
under sect. 284, CMmlnnl Code. — 
R. V. PREUBANTANZ, [1936] 1 W. W. R. 
520 ; 65 Can. O. O. 129 ; 44 Man. 
L. R. 33 ; 5 Can. L. Jo. 291.— CAN. 

n (p. 320). Read now “ 3362a 1.” 

0 (p. 320). Road now “ 8362a ii." 

3371 V. R. V. O'Brien 

(1926), 50 Can. Orlm. Cas. 369; 60 
N. 8. R. 17.— CAN. 

3371 vi. .1 — On a trial for 

rape upon G., the latter swore to 
oocurronoea which, if true, proved the 
crime charged, & was corroborated. 
The Jury after retiring announced 
that they were not inclined to bring in 
a verdict of guilty, adding that if the 
charge were mdeoent assault It would 
be different. They were informed by 
the trial judge that it was rape or 
nothing. They then brought In a 
verdict of giillty : — Held : on the 
evidence there was nothing upon which 
to base a charge of a lesser offence, & 
deft.'s appeal must be dismissed. — R. 
V, O'Brien, [1929] 1 D. L. R. 266 ; 60 
Can. Grim. Cas. 369 ; 60 N. S. R. 17.— 
CAN. 

1 (p. 322) i. Comal know- 

ledge of girl under fourteen — Verdict set 
aside.]— v. Marous & Richmond 
(1931), 65 Can, C. C, 322.— CAN. 

t (p. 323 1, Indictment for robbery — 
Verdict of receiving stolen property .) — 
A verdict of reoeiving stolen property 
well knowing it to have been stolen la 
not oompetent on an indictment for 
robbery. — R. v, Paplah (1929), 60 
N. L. U. 19.— S. AF. 

sa. Indictment for extortion — Fcrdtd 
of attempting to obtain by false ' pre- 
tences.] — On a charge of extortion the 
jury ore entitled to find a verdict of 
attemptlM to obtain by false pre- 
tences. — HAMMOND V. R., 119341 8 
D. L. R, 722 ; 62 O. C. C. 1.— OAK. 

■d. Indictment for Vieft — Verdict of 

30 


housebreaking.] — On a charge of theft 
accused cannot be found guilty of 
housebreaking. — R. v. Doyle (1934), 
7 M. P. R. 521 ; 62 C. C. C. 131.— CAN. 

PART VIl. SECT. 7, SUB-SECT. 16.— F. 

sf. TVhat amounts to acquittal.] — 
Allowing accused to go upon suspended 
sentence, without a reco^misance, after 
a plea of guilty, is equivalent to an 
acquittal. — Laplante v. Ct. of Ses- 
sions OF THE Peace, [1938] 1 D. L./R. 
364 ; 69 Can. C. C. 291. —CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— G. 

8411 iii. .]— R. V. Waxters, No. 

3217 II, ante. 

PART VII. SECT. 7. SUB-SECT. 16.— K. 

g I, Meaning of*' new trial ."] — 

Where by statute provision la made 
in the case of a Jury disagreeing for a 
new trial, there la meant by the worda 
“ new Jury ** a Jury entirely compoaed 
of new or fresh Jurymen to the excln- 
aion of all the Jurymen who formed the 
first Jury. — R. e. Wong O. Sang, [1924] 
S W. W. R. 45 ; 34 B. C. R. 8.— CAN. 

PART VIL SECT. 7, SUB-SECT. 17. 

— C. 

84811. Felony.) — It Is an essential 
principle of our criminal law that the 
trial of an indictable offence has to be 
conducted in the presence of the 
accused ; & for this purpose trial means 
the whole of the proceedings, including 
sentence. There is authority for say- 
ing that in oases of misdemeanour 
there may be special circumstances 
which perinit a ti^ in the absence of 
the accused, but on trials of felony the 
rule is Inviolable, unless possibly the 
violent conduct of the accusod him- 
self intended to make trial impossible 
renders it lawful to continue in bis 
abaenoe. The result is that, except 
possibly where there has been such 
oonduot by the accused, sentence 
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8526. AnrwMi^ .-^eneraUy, Held. B. v. | 8688. Add. Annotation Consd. E. v. Hertford- 

Southern (1929), 142 L. T. 383. j ghire JJ., Eas p. Larsen (1926), 80 J. P. 206. 


Part VIII. — Special Pleas. 


dDOoa. .J — un jan. zu, tWQ summonses 

came before justices sitting in petty sessions 
charging appct. with certain motor car 
offences. When the summonses were called 
on appct. was not present. The service of 
the summonses was proved, evidence was 
given by tho police & the justices fined the 
appct. Before the decision of the justices 
had been entered in the register of convictions 
& orders of the ct. kept under Summary 
Jurisdiction Act, 1879 (c. 49), s. 22 (1), the 
justices, while they were still sitting, were 
informed of certain previous convictions of 
appct. in respect of motoring offences & that 
there had been delay on his part in paying 
the fines imposi^d for those offences. In view 
of tlmt inform, «tion the justices formed the 
opinion that the matters raised by the 
summonses ought to be dealt with in the 
presence of appct. <Sc they issued a warrant 
for his arrest. Appct., accordingly, appeared 
before a differently constituted bench of 
justices on Jan. 23, when he pleaded guilty 
to the two summonses & was ordered to pay 
fines larger than those imposed on Jan. 20 : — 
Held : the decision of the justices on Jan. 20 
constituted a complete & effective conviction 
of appct,, although it had not been entered 
in the register, &, therefore, on Jan. 23 af*oct. 
was entitled to plead autrefois convict of ti e 
offences with which he was then charged. — 
R. V, Mancuestfjr JJ., Ex p . Lever, [1937] 
• 2 K. B. 96 ; [1937] 3 All E. K. 4 ; 106 L. J. 

K. B. 519 ; 157 L. T. 68 ; 101 J. P. 407 ; 53 
T. L. R. 687 ; 81 Sol. Jo. 571 ; 35 L. G. R. 
281 ; 30 Cox, C. C. 603, D. C. 

8566. Add. Annotation : — Consd. R. v, Kendrick & 
Smith (1931), 144 L. T. 748. 

3567. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

3570a. Finding of guilty — ^No sentence.]— Deft, 
was charged at petty sessions with an indict- 
able offence & consented to be dealt with 
summarily. That ct., after hearing tho 
evidence on both sides, announced that it 


foimd deft, guilty. Certain previous con- 
victions of deft, were then proved, where- 
upon the ct., without passing sentence upon 
him, committed him for trial at quarter 
sessions. At the trial deft, raised a plea of 
autrefois convict^ but the ct. of quarter 
sessions overruled it & conviett^d him : — 
Held : by the Ct. of Criminal Appeal, there 
had been a conviction of deft, at petty 
sessions ; in order to support the plea of 
autrefois convict it was not necessary that the 
conviction should have been followed by 
sentence, & the quarter sessions should have 
accepted that plea ; & the conviction of 

deft, by the latter ct. should be quashed. — 
R. V. Sheridan, [1937] 1 K. B. 223 ; [1936] 
2 All E. R. 883 ; 106 L. J. K. B. 6 ; 156 
L. T. 207 ; 100 J. P. 319 ; 52 T. L. R. 626 ; 
80 Sol. Jo. 535 ; 34 I.. G. R. 447 ; 26 Or. 
App. Rep. 1 ; 30 Cox, 0. C. 447, C. C. A. 

Annotations : — Consd. R.t?. Grant, tlflSO] 2 All E. R, 1166. 

Distd. K. V. BriKTH, f n»3SJ I A II K. Jt. 621). 

3570b. Plea of guilty.] — Applt. was charged before 
a metropolitan police magistrate with larceny, 
lie pleaded guilty. The JeariiLal iriagistral/e 
committed him to quarter sessions for trial & 
wrote to the clerk of tin' peace for the County 
of London as follows : “ i am committing 
for trial to-day J. G. He pleaded guilty <to 
consented to rny jurisdiction. In view of his 
record ago I obtained a I’oport during 
remand on bail from the Institute of Scientific 
Delinquency. I enclose a copy of that report. 
I feel it is a case quarter sessions should deal 
with.” At the trial, before quarter sessions, 
applt. was unrepresented & he did not put 
forward any defence or cross-examine the 
witnesses for the proscicution. He stated, 
however, that he had not had a fair trial as 
the magistrate told him he would give him six 
months’ hard labour & had then changed his 
mind & committed him for trial ; — Held : 
api^lt. had already been convicted of the 
offence charged & therefore a plea of autrefois 
convict should have been entererl on the file. 


passed for felony In the absence of 
Ihe accused is totally invalid. — R. r. 
Lawrence, [1033] 3 W. W. R. 102. — 
CAN. 

PART VII. SECT. 7, SUB-SECT. 17.-~F. 

o i. Right of pvhlic to copy. 1 — Any 
member of the public has a right to 
obtain a copy of a judgment of any 
orlminal ot. — E mperor v. Ladli 
Prasad Zutshi (1931), L L. R. 53 
All. 724.— IND. 

se. Omission of essential element of 
crime — Conviction invalid.] — K. r. Ino 
Yick Ino (1924), 43 Can. Ciim. Cas. 
392.— CAN. 

PART VII. SECT. 7, SUB-SECT. 17.— G. 

3586 ii. Jn prisoner^ absence.] 

— Held : the ct. was not fundus 
offleio. — R. V. Hughes (1924), 35 

B. C. R. 55.— CAN. 

3586 Ui. After removal of con- 

viction by cerHorarU] — R. v. Knapp 
(1935), 44 Can. Odm. Cm. 338.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

g i. .1 — Where a person has 

boon charged with two offonces arising 
out of the same clroumstantMss, & bo 
pleads guilty to one of the charges, is 
convicted & fined, & then pleads guilty 
to the other charge., the previous con- 
viction & penalty cannot be pleaded 
as a bar to punishment for the other 
offence. — R. v. Geiger, IJ923J 3 W. W. 
B. 763 ; 41 Can. Grim. Gas. 185 ; 17 
Sask. L. R. 412.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3.— A. 

8667 Iv. .1 — A. was prose- 

cuted for selliiig liquor illegally & 
convicted. Based on the same facts 
a second prosecution was brought for 
keeping liquor for sale. A. pleaded 
aufre/ois corwict. : — Held : a good plea. 
— Quebec Liquor CJoMmssioN v. 
Dubois. [19241 2 D. L. R. 861; 42 
Can. Grim. Oas. 65. — CAN. 

3587 V. .1 — RBED & 

Roberts (olios McLean) v. R. (1926), 
47 Can. Crim. Caa. 142 ; Q. R. 42 K. B. 
36.— CAN. 


8667 vl, .1 — Yeok Kuk v, 

R. (1028), I. L. R. 6 Ran. 386.— IND. 

3667 vil. Offences under 

different datuie 8.] — Re Wilnbfp (N. S.), 
[1928] 4 D. L. R. 869 ; 60 Can. Grim. 
Cas. 198.— CAN. 

8667 vUI. .1— R. V. Tra- 

CHUK, R. V. Kolyk (No. 2), [1929] 
2 W. W. R. 418 ; 51 Can. Crlm. Cas. 
404 ; 38 Man. L. R. 238.— CAN. 

if. Meaning of “ same matter *’ — 
Criminal Code, s. 730.] — R. v. Badiuk 
(No. 2), [1930] 1 W. W. R. 210; 2 
D. L. R. 318 ; 63 Can. C. O. 63 ; 38 
Man. L. R. 421.— CAN. 

sk . Offence against bye-law — A cquittal 
on ground that enabU/tg legislation ultra 
vires.] — An acquittal of an offence 
against municipal bve-law on the 
ground that the enabling legislation is 
ultra vires is not res judida upon a 
subsequent prosecution of the same 
accused for another offence against 
the same bye-law. — R. u. Steikbur^; 
(1934), 63 Can. 0. 0. 92.— CAN. 


31 


28 * 



Cases 8670b— 86470. English and Empire Digest Supplemeot. 


or the jury should have been directed to find 
him not guilty. — H, v. Grant, [1936] 2 All 
E. R. 1166 ; 106 L. J. K. B. 9 ; 166 L. T. 
209 ; 100 J. P. 324 ; 62 T. L. R. 676 ; 80 
Sol. Jo. 672 ; 34 L. G. R. 452 ; 30 Cox, 0. C. 
453 ; 26 Cr. App. 8, C. C. A. 

Annrdations R. v. Briggn, [1938] 1 AU E. R. 529. 

Reid. R. Miinchontur JJ., Ex jk Lever, [1937] 2 K. B. 9«. 

8608. Add, Annotation : — Reid. R, v. Kendrick & 
Smith (1931), 144 L. T. 748. 

3608a. Demanding with menaces — ^Threatening to 
print or publish with intent to extort.} — The 
test whether a plea of autrefois convict has 
been established is not whether the facts 
relied on by the Crown are the same in the 
two trials, but whether the accused has been 
convicted of an offence which is the same, or 

g ractically the same, as that with which he 
I charged on the second trial. The offences 


of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 {c. 60), 
8. 31 (2), & of uttering a letter demanding 
money with menaces, contrary to sect. 29 
(1) (i), of the same Act, are quite distinct & 
separate, the fact that the accused has 
already been convicted of the former will not 
sustain a plea of avirefoia convict if he is 
subsequently charged with the latter, even 
thougn the two ch^ges be supported by the 
same evidence. — R. v, Kendrick & Smith 
(1931), 144 L. T. 748 ; 23 Or. App. Rep. 1 ; 
29 Cox, C. 0. 286, 0. 0. A. 

3644a. Acquittal for absence of Jurisdiction.]^ 
R. V. Wallace (1928), 166 L. T. Jo. 339. 

8647a. Contradictory endorsement on indict- 

ment.] — An indictment against applt. for rape 
was endorsed by the gi^d jury : “ No true 
bill for rape. A true bill for indecent assault 


PART VIIL SECT. 1. SUB-SECT. 8.— B. 

a 1. Indictment for occasioning bodily 
barm — Previovs acquittal for murder, h- 
After being acquitted on a trial for 
fnurder aocuaea were charged with 
assault &: battery oooasionlng actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
They pleaded autrefoia acquit : — Held: 
the plea of autrefois acquit furnished no 
answer to the charge In question. — 
R. e. GoasELiN & Gosselin (Man.), 
[1928] 1 W. W. R. 134 ; 50 Can. CVim. 
Om. 2fi7.->CAN. 

sg. Indictment for carnal knowledge 
of qirl under fourteen — Precious oon- 
cidvon under Juvenile Delinauents 
A.ct,\ — To a charge* under sect. 301 (1) 
of Oriminai Code, of carnally knowing, 
on or about Apr. 14, 1934, a girl under 
fourteen years of ago, the accused 
pleaded autrefois convict, rel 3 dng on a 
prior conviction under sect. 33 of 
Juvenile Delinquents Act, 1929, for 
contributing to the juvenile dellu- 
quenoy of the some girl by haring 
sexual Intercourse with her on or about 
Apr. 26, 1934. On the trial under 
said Act it was established that the girl 
had had sexual Intercourse prior to the 
oooasiou with respect to which she had 
given evidence In support of the ohaige 
then being tried. This prior act of 
intercourse was the basis of the charge 
under the Code. The girl's fourteenth 
birthday was Apr. 25, 1934 ; so that, 
under sect. 2 (2) of the Code, she was 
deemed to have been under fourteen 
until the end of that day. The trial 
Judge, before whom the point was 
argued In the absence of the Jury, 
upheld the plea & dismissed the charge. 
The Crown appealed : — Held : that 
the appeal should bo allowed Sc the 
charge remitted for trial. — R. v. 
Pedersen, [1936] 2 W. W. R. 207 ; 3 
D. L. R. 203 ; 63 Can. O. C. 2G2.— 
GAN. 

■1. Indictment for negligently ca^iMng 
bodily harm to B . — Previous acquittal 
for same offence to ^.1 — An acquittal 
on a charge of having negligently 
caused bodily harm to A. is no defence 
to a charge of having injured B. — 
R. V. Robbins (1934), 62 Can. G. O. 
273.--CAN. 

PART VUI. SECT, 1. SUB-SECT. 8.— C. 

sh. Proftaraiion of sHU — Previous 
acquitUU for possessing still — No bo^ to 
prosecution,! — R. t>. Siaughen white 
(1930), 54 dan, O. C. 104.~-CAN. 

PART VIII. SECT. 1. SUB-SECT. 3.— D. 

3619 i. Perjury — Prerums acquittal 
for forgery.! — ^The accused, who had 
been acquitted on a charge of forging 
the endorsement of a cheque, was 
subsequently tried & convicted on a 
charge of perjury oommittod on the 
first trial in swearing that he b g iii not ' 


endorsed the cheque. On the second 
trial the evidence for the prosecution, 
apart from that proving the making 
of the alleged false statements, was 
confined strictly to the alleged endorse- 
ment by the accused; Two witnesses 
swore on both trials that they had soon 
the accused sign the endorsement. No 
evidence was offered* for the defence. 
The accused pleaded res judicata : — 
Held : the conviction must be sus- 
tained.— R. V. Bayn, 11932] 2 W. W. R. 
113; [19331 1 D. L. R. 497 ; 59 

0. 0. C. 89.— CAN. 

b i. Previous acquittal for as- 

aaulting constable while discharging 
another duly,] — A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, oannot bo considered as a varia- 
tion in the nature of the offence charged 
against accused. — R. e. Diamond, 
[1924] 3 D. L. R. 869 ; 2 W. W. R. 
621 ; 20 Alta. L. R. 419.— CAN. 

am. Prosecution under Customs Act, 
R. S, C., 1906 (c. 48), s. 216— Previous 
oonviefion under Customs Act, R. S. C„ 
1906 (c. 48), 8. 185.J— R. v. Saoco 
(Out.), (19261 3 D. L. R. 771; 46 
Can, Crlm, Cos. 243.— CAN. 

80 . Offences under Lottery dt Gaming 
Act! — Resp. was charged with the 
breach of Lottery & Gaming Act, 1917, 
8. 39, & the complaint was dismissed 
owing to the releotlon of secondary 
evidenoe of a document. Later resp. 
was charged under s. 63 with being the 
occupier of a tobacconist shop which 
was used for the purpose of the 
occupier betting vdth persons resort- 
ing thereto. Resp, pleaded aiUrefois 
acquit : — Held : as the two offences 
were substantially different, this plea 
did not avail. — Allohubch v, Berbs- 
FORd; [1928] S. A. S. R. 450.— AUS. 

sp. Prosecution under Prohibition 
Act (P. E. I,}, 8, 62 — Previous acquittal 
on prosecution under Excise Act, R. S. 0„ 
1927, s, 181 — Failure of »Z«a.]— R. v, 
Fitzpatrick (P. E. I.), [19291 4 D. L, R. 
95 ; 52 Can. Crlm. Oas. 119.— CAN. 

sr. Conspiracy — Subsequent con- 
spiraev with additional persons .] — 
Where a person has been charged with 
conspiracy, with certain other iiersons, 
to commit offences relating to exporting 
& Importing opium & cocaine inter- 
provinoially & nas been convicted or 
acquitted, such conviction or acquittal 
is no bar to a subsequent trial for 
conspiracy with the same persons, 
together with others, to oommit the 
sewne offences together with the 
offences of exporting from British 
India & importing into British India 
opium Sc cocaine, — ^Abdul Rah am an 
V. Emperor (1935), J. L. R, 62 Cal. 
749.— IND. 

St. Offences under A^atural Prodttcis 
J/wiceiing- (Rriiish Columbia) Act.] — 
A conviction for failure to comply with 
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an order of a marketing board under 
Natuml Prodwjts Marketing (British 
Columbia) Act, R.S.B.O., 1936, & 
amendments, in that the accused dealer 
marketed milk on a certain day within 
a certain area without being rtwstercd 
with Sc licensed by said board, does not 
support a plea of autrefois convict as a 
defence to another charge in the same 
terms with the exception that it was 
directed to the marketing of milk on a 
subsequent day. — R. v. CuYSTAn 
Dairy, Ltd., [1938] 1 W. W. R. 800.— 
CAN. 


PART Vni. SECT. SUB-SECT. 4. 

1 1. .1 — A plea of autrefois con- 
vict will not lie in respect of a conviction 
which has been quashed. — R. v. 
Purcell, [1934] 1 D. L. R. 778 ; 7 
M. P. R. 275 ; 61 C. O. C. 261.— CAN. 


p I. .1 — Unless it can be said on 

the facts of the particular case that 
there has been an adjudication on the 
merits, the permission of the ct. to 
withdraw a oliarge is not equivalent to 
a dismissal which can be pleaded In 
bar of subsequent proceedings. — R. v. 
Somers (B. O.), [1929] 3 D. L. R. 772 ; 
2 W. W. R, 366 ; 61 Can. Grim. Gas. 
356.— CAN. 


p il. .] — Blanchard v. Jen- 
kins, [19311 1 D. L. R. 985 ; 55 Can. 
O. O. 77.— CAN. 


p lii. Withdrawal of charge.] — ^With- 
drawal of a charge is not an acquittal 
which will entitle accused to a corti- 
fi(iate of dismissal so as to support a 
defence of autrefois acquit.] — He Bond, 
[1936] 3 D. L. R. 769 ; 66 Can. C. C. 
271 ; 10 M. P. H. 506.— GAN. 

St, No ecwoiction — Proceedings ad- 
ioumed,] — Re R. v, Egker, He R. v. 
Fry, [1929] 3 D, L. R. 760 ; 51 Can. 
Orim. Cas. 409 ; 64 O. L. R. 1.— CAN. 

St. Conviction under Provincial 
statute — No bar to conviction under 
Federal Statute,] — Buller v, Wind- 
ovER, [1931] 1 D. L. R. 986 ; 65 Can. 
C. C. 143.— CAN. 


iv. .] — R. V, RuNIoire, R. 

V, Macdonald (1931), 56 Can. 0. C. 
390.— CAN. 


»w. Prosecution for libel-— Award of 
damages in civil proceedijigs.}— In 
oriminai proceedings for libel an award 
of damages will not support a plea 
of autrefois convict , — Menard v. R., 
[19341 1 D. L. R. 165; 60 C. 0. C. 
334.— CAN, 


8Z. Carrying offensive weapon loiiA 
possession of smuggled goods — Previous 
conviction for possession of acme goods.! 
— A conviction for unlawfully having 
posaeesion of goods whereon the duties 
had not been paid is not a bar to an 
indictment for carrying an offensive 
weapon when found with goods (the 
same goods) liable to seixuie. — H. v. 
Rosa, [19341 2 D. L. R, 237: 7 

M. P. R. 84 ; 61 O, O. O. 67.-MJAl^. 



VoL XIV.— Criminal Law. Cases 8647a-8801a. 


(aggravated),*’ but no indictment for indecent 
assault was put before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 
there was no indictment for indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, & he pleaded 
avitrefoia acquit but was convicted : — Held : 


although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, A: 
the plea of aiUrefois acquit failed, A the second 
conviction must be affirmed. — R. v. Kitchino 
(1929), 46 T. L. B. 634 ; 21 Or. App. Rep. 
144 ; 28 Cox, 0. 0. 671, 0. 0. A. 

3650. Add. Annotation : — An to (1) Consd. Pointon 
r. Cox (1926). 136 L. T. 606. 


Part X. — Informations. 


3665. Citations .-—For “ 17 W. R. 607 ” read 
“ 47 W. R. 667.” 

3718. Add. Annotation : — Refd. R. v. Evening 
News, Ex p. Hobbs, [1925] 2 K. B. 158. 
3751a. By constables to extort money.] — Held: 
there being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without imduly harassing him, A 
there being no evidence of any conspiracy 
on the paH of the constables, no criminal 
information could be granted. — Ex p. Wolff 
(1863), 28 J. P. 23. 


Part XII. — Evidence and Proof. 


3789. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director, [1935] A. C. 
462. 

3790a. Identification of handwriting.] — R. 

V. McCartney A Hansen (1928), 20 Or. App. 
Rep. 179, 0. 0. A. 

3792a. .] — R. V . Taylor, Weaver A Donovan 

(1928), 21 Cr. App. Rep. 20, 0. 0. A. 

3801. Add. AnnoiaUon : — Consd. R. v. Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 846. 

3801a. .] — (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 


police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to iaentify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, A not merely one or two, ought 
to be shown to the pei-son who is expected 
to give the required information. — R. v. 
Dwyer, R. v, Ferguson, [1925] 2 K. B. 
799 ; 95 L. J. K. B. 109; 132 L. T. 351; 89 
J. P. 27 ; 41 T. L, R, 186 ; 27 Cox, C. C. 
697 ; 18 Cr. App. Rep. 145, C. C. A. 

Annotoctiom : — As to (1) Refd. It. Daily Mirror, Kx p. Smltli, 
11927] 1 K. B. 845. Ah to (2) CoDSd. M. v. Dally Mirror, 
Ex V. Smith. [19271 1 K. B. 845. Refd. 11. v. Walawrhfht 
(1925), 19 Cr. App. Hop. 52. Oenerally. Consd. H. v. 
Hinds. [19321 2 K. B. 044. 


PART X, SECT. 1. 

8f. Of fence charged under revealed 
Act.} — R. V. Chew Deb, [19281 1 
W. W. R. 966 : 49 Can. Crlm. Gas. 
332 : 39 B. C. R. 559.~CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

0 I, Inland revenue officer — 

Siaicment of capacity .) — Since only 
inland revenne officers can lay au 
Information for an offence under Excise 
Act, such an information must state 
that the person laying the Information 
is an Inland revenue officer. — R. v, 
WiraiEwica (Man.), [19281 2 W. W. R. 
19 ; 49 Can. Grim. Gas. 330.— CAN. 


PART XII. SECT. 1. 

8786 I a. .] — Evidence is not 

admissible of the actions of dogs while 
engaged In tracking down a person 
accused of a crime, even though the 
owner of the dogs testifies as to their 
character A training A their fitness for 
tracking men. — R. v. White, (1926) 3 
D. L. R. 1 ; [1926] 2 W. W. H, 481 ; 
45 Can. Grim. C5aa. 328 ; 37 B. C. R. 
43.— CAN. 


8786 111. .] — GHAPfSHTAM SlNOH 

t. R. (1927), I. L. R, 6 Pat. 627.— DID. 

8786 Iv. .1 — ^The rule against a 

paere acintiUa is especially applicable 
in a case in which a state of facts is 
angled that would make the opposite 

E arty gnlllT of a crime. — T obkr v. 

ampmah, fl9S6J 8 D. L. R. 269 ; 66 
O. L. R. 586.-^AN. 


3791 i. CircumaiarUial evidence — Ex- 
clusion of other causes .) — It is not 
admissible to convict a person on 
oircumstontial evidence if such evi- 
dence can be Interpreted to give any 
other explanation than the accused 
person’s guilt. — R. v. Tvmko (1924), 
42 Can. Crlm. Gas. 147.— CAN. 


a i. S. P. Gauvs V. R. (1926), 1. L. R. 
7 Lab. 561.— IND. 


b i. .1 — R. V. Demetrto 

(1926), 46 Can. Grim. Gas. 133 ; 59 
O. L. R. 249.— CAN, 

b II. .)— .R. r. Yok Yukn» 

[19301 1 D. L. R. 716 ; 52 Gan. 0. 0. 
300.— CAN. 


b ill. .] — The force A effect 

of circumstantial evidence depend upon 
its incompatibility with, A Incapacity 
of, explanation or solution upon any 
other supposition than that of the 
truth of tne fact which It Is adduced 
to prove. On appeal from a conviction 
for arson, after a trial by a magistrate 
on which he found that the dofenoe of 
alibi was established but that the 
accused had a motive tor starting the 
fire A that on the evidence it must 
have been set by some one else with 
his knowledge A approval A at bis 
suggestion : — Held : the alibi being 
est^lisbed, the other circumstances In 
erideoce did not oompel the conclusion 
that there was an understanding or a 
oonoertlitf or commlracj between the 
accused A the unidentified actual per- 
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potrator of the deed, oven If the former 
did profit by Uie fire, A therefore the 
conviction must be sot aside. — R. v. 
ViNEGRATSKY (AUAH VINE) (No. 2), 
[1933] 3 W. W. R. 197; 60 G. C. G. 
258.— CAN. 

5 iv. .] — The trial Judge. 

should Instnict the Jury that, in so 
far as they relied upon circumstantial 
evldencje in the cose bofc re them, they 
must bo satisfied not only that the 
circumstances proved were all con- 
sistent with the guilt of the accused, 
but also that they wore inconststont 
with any other rational oonchislon. — 
McLean v. 11.. [19331 8. G. R. 688 ; 
[1934] 2 D. L. 11. 440 ; 61 C. C. G. 9.— 
GAN. 

b V. .1 — R. V. Jones ; R. 

V, Anderson (1933), 47 B. C. R. 473. — 

CAN. 


b vi. H. V . Macchionr, 

[1937] 1 W. W. R. 151 : 1 1). L. K. 
593 ; 67 0. C. 0. 381.— CAN. 


■g. Commercial documents — When 
admitted .) — On a charge of theft from 
railway oars, documents, snoh as 
shipping bills, car checkers’ records, 
etc., not made by the accosed A of 
which he had no knowledge, have 
no probative value per ae ; A, tnerefore, 
should not be admitted as evidence 
against the accused where it Is not 
shown that the i>erson8 who made them 
are dead. — R. v. Dxjtr (Soak.), (19291 
1 D. L. R. 152 ; 60 Can. Crlm. Oas 
246 ; (19281 8 W. W. R. 560.— GAN. 
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8801b. But may be shown before arrest.] 

— A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification. — R. v, Mblany (1024), 18 
Cr. App. Rep. 2, 0. 0. A. 

Annotation: — Eefd. R. v. Dwyer, R. c. FersTUBon, [1925] 
2. K. B. 799. 

8801c. .] — R. V. Dwyeb, R. u. 

Ferguson, No. 8801a, ante, 

8810. Add. Annotations : — FoUd. R. v. Berg, 
Britt, 0arr4 & Lummies (1027), 20 Or. App. 
Rep. 38. Consd. R. t;. Tidmarsh (1031), 23 
Cr. App. Rep. 79. Refd. R. v. ChessWre 
Lucas & Bottom (1027), 20 Cr. App. Rep. 47. 

3817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence. — R. v. Wainwright 
aoafJ), 19 Cr. App. Rep. 62, C. C. A. 

3819. Add. Annotations: — Consd. R. v. Cohen, 
[1038] 3 All E. B. 380. Refd. R. v. Porter 
' (1935), 25 Or. App. Rep. 59. 

3820a. Reference to meritorious discharge 

• from army.] — A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
« in the army. Such a statement should be 


looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — R. v. Parker (1024), 
18 Or. App. Rep. 14, C. C. A. 

8820b. Evidence suggesting normal respecta- 

bility.] — (1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character. — R. v. Baldwin (1026), 
133 L. T. 101 ; 80 J. P. 116 ; 60 Sol. Jo. 
420 ; 28 Oox, 0. 0. 17 ; 18 Cr. App. Rep, 
175, 0. C. A. 

Annotations : — As to (1) Consd. R. v. Kldinow (1932), 23 Cr. 

App. Rep. 145. Refd. K. v. Coulson (1927), 20 Cr. App. 

Rep. 106. 

3820c. .] — “Good character*’ of accused 

within Criminal Evidence Act, 1808 (c. 36), 
8. 1 (/) (ii), means not only general good 

* character, but any claim to good character 

^ incidentally put forward by accused. — R. v. 
Walker (1027), 20 Cr. App. Rep. 31, 0. 0. A. 

3827. Add, Annotation : — Consd. R. v. Noble 
(1028), 20 Cr. App. Rep. 191. 

3834. Add. Annotation : — Refd. R. v. Noble (1928), 
20 Or. App. Rep. 191. 

3834a. S. P, R. v. Noble (1928), 20 Cr. App. Rep, 
191, C. C. A. 

3835. Add. Annotation : — Refd. R. v, Dunkley 
(1920), 134 L. T. 632. 


PART xn. SECT. 2. 

8807 iv. .1 — Finicrer- 

print luipreHSIoiiH of aocueod, com- 
pulsorily taken before hJs ooinralttal 
to Kool, are adniisBlble In evldonco 
OffamBt lilm, — K. v. Mangold, [1926] 
App. D. 440.— S. AF. 

g I, .] — Identification 

by flnffor prints Is opinion evidence & 
a matter of expert knowledge & 
practice. — R. v. wtswell, [1935] 1 
I). L. R. 624 ; 8 M. P. R. Z17 ; 63 
C. C. 0. 94. —CAN. 

0 i. .] — Evidence of identi- 

fication Is Bufflclont although the 
witness sullored from impaired vision, 
if she was capable of recognising the 
prisoners without glasses. — R. v. 
ZAmoHNEY (1936), 65 Can. 0. 0. 214.— 
CAN. 

Q jl, ,] — Wlierc evidence of 

the identity of an accused person is 
given by a witness whoso previous 
Icnowledge has not made him familiar 
with the appearance of the accused 
& where lie has been sliow n the accused 
alone as a suspect & has on that 
occasion first identified him, a ct. of 
cjrirnlnal appeal should quash the con- 
viction of the accused as unsafe unless 
his identity is further proved by other 
evidence, direct or circumstantial. — - 
Davum & Cody v. R. (1937), 57 C. L. R. 
170; 43 Argus L. R. 321; [1937] 
V. L, R. 205 ; J1 A. L. J. 69.— AUS. 

p j, Reference by magisirate to 

exhibits.] — A magistrate at a trial 
was called to prove the identifications 
of ocoused in gaol Sc the methods 
adopted. Instead of stating the details 
Sc results, witness referred to docu- 
ments, described as exhibits, in which 
ho stated bis evidence was to be 
found. The documents were put on 
the record as his ovldenoe ; — Held : 
the attempt to record evldenoe in this 


manner was not only contrary to law, 
but violated the nist principles of 
evidence. Sc must be entirely ignored. — 
Lal Singh e. R. (1924). I. L. R. 5 
Lah, 396.— IND. 

3814 ii, .]—Held : not a 

ground for allowing accused’s appeal 
against his conviction. — R, v. Baolky 
(B. C.), [1926] 3 D. L. R. 717 ; [1926] 
2 W. W. R. 513 ; 46 Con. Crim. Gas. 
257.— CAN, 

3814 lii. ,1 — R, V, Harrison 

(B. C.). [19281 3 D. L. R. 224 : [1928] 
1 W. R. 973 ; 49 Can. Crim. Cas. 
366. — CAN. 

PART XII. SECT. 3. SUB-SECT. 1.— A. 

8835 1, Confined to general reputation 
— What amounts to.] — Evldenoe of 
general repute does not mean the 
placing of a heterogeneous mass of 
more or leas general statements by 
any witness who can be produced to 
say something on hearsay or otherwise 
& label it “ general repute.” A mam’s 
general repute is just as much a fact 
as any other fact which cam be proved 
by a witness, Sc the witness should be 
asked questions to show that he is in a 
position to know what the general 
reputation of the accused is, & as to 
when Sc in what oircumstanoes he has 
heard the character of accused dis- 
cussed. — Emperor v. Ram Lal (1929), 
I. L. R. 51 AU. 663.— IND. 

PART XII. SECT. 3, SUB-SECT. 1.— B. 

8848 vii. .1 — Evidence cannot 

be given on a pro.seoutlon to prove that 
the accused is a bad character, or hais a 
propensity to commit criminal acts of 
similar nature to the offence charged. — 
Taylor v. R., 22 Tas. L. R. 22. — AUS. 

8848 viil, .] — For the purpose of 

determining what will be the appro- 
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prlate sentence to impose on a con- 
victed accused the judge is justified 
in taking into consideration statements 
by the Crown counsel as to previous 
convictions of, & charges against, the 
acoused, where neither the accused nor 
his ooimsel question the correctness of 
said statements. — R. v. Schebr, [1932] 
3 W. W. R. 555 ; 26 Alta. L. R. 489. 
—CAN. 

3848 ix. .] — Two prisoners, 

brother Sc sister, charged jointly with 
the murder of another brother, were 
convicted & sentenced to death. 
During the course of the trial the 
followmg questions were put by the 
judge to one of the witnesses : — The 
judge : ” What kind of a woman was 
H. (the female prisoner) In disposition 
— was she cross ? ” Witness : ” She 
was not cross to us.” The Judge : 
** Had you any opportunity of ob- 
serving her demeanour about her own 

g lace ? Was she cross or good- 
jmpered ? ” Witness ; ** When she 
would meet us she would not want to 
talk. That is how she would treat 
us.” The Judge : ” Was she different 
from M. A. (another slste^ ? ” Wit- 
ness : ** Yes, she was.” The judge : 
** M. A. was a good-temperedf pleasant 
woman ? ” Witness : ** my 

Lord.” On appeal to the Ct. of 
Criminal Appeal objection was taken, 
on behalf of the prisoners, to the ad- 
missihUitv of this as evidence ; It was 
submitted that It was evidence of the 
bad character or disposition of the 
female prisoner, which could only be 
admitted If evidhnoe had first been 
offered by her as to her own good 
character ; & could only be proved 
by evidenoe of general reputation Sc 
not by the experience of the particular 
witness : — Held : the evidence Sc the 
answers of the witness did not refer 
to moral character, nor to general 
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3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness &> not the 
character of the accused. — R. v. McCraiq 
(1925), 134 L. T. 160; 90 J. P. 04; 42 
T, L. R. 215 ; 28 Cox, 0. 0. 109 ; 19 Or. App. 
Rep. 68, 0. C. A. 

3855a. .] — Evidence was given 

that upon the arrest of a prisoner a substantial 
sum of money in notes was found on him. 
The prisoner had been previously convicted 
on several occasions, but the judge, being 
unaware of this & with a view to ascertaining 
what explanation of the possession of these 
notes the prisoner had to offer, put to him a 
number of questions with regard to his 
occupation & history for several years past. 
At the conclusion of this cross-examination, 
defending counsel felt that he had no 
alternative but to inform the jury that the 
prisoner had been in prison during part of 
that time. The judge subsequently warned 
the jury not to be influenced adversely 
towards the prisoner by reason of this dis- 
closure : — Held : the trial must be regarded 
as unsatisfactory & the conviction must be 


quashed. — R. v. Taylor (1934), 26 Or. App. 
Rep. 46, 0. C. A. 

S855b. .] — A reference in evidence to accused’s 

previous conviction may become relevant by 
the nature of the cross-examination. — R. v. 
liKSTBR (1927), 20 Or. App. Rep. 26, 0. 0. A. 

3856a. Evidence of pending charge5.]—In the 
course of the accused’s trial for breaking & 
entering a dwelling-house stealing jewellery 
valued at £200, a police oflicer, in cross- 
examination by counsel for the accused, 
gave certain evidence highly prejudicial to 
the accused relating to another case &: to 
other police inquiries. The assistant recorder 
directed the jury that they should not con- 
sider this evidence, but refused to discliargo 
them & begin the trial again before another 
jury : — Held : the jury should have been 
discharged & tlie trial begun again. — R. v. 
Firth, [1938] 3 All E. R. 783 ; 20 Or. App. 
Rep. 148, 0. O. A. 

3919a. .] — R. V. Hobday (1033), 77 Sol. Jo. 

916, C. C. A. 

3921. Add, Annoiaiio'tiH : — Refd. Maxwell v. 

Director of Public Prosecutions. [1936] A. C. 
309 ; R . V. Porter (1935), 25 Or. App. Hep. 59 ; 
R. V. Mortimer (1930); 25 Or. App. Rep. 160. 

3924. Add, Annotations : — Apld. R. v, Hobday 
(1933), 77 Sol. Jo. 915. Consd. U. v. Mor- 
timer (1930), 25 0!*. App. Kep. 160. Refd. 
Godman v. Times Publisliing Co., [1020] 


reputation, nor to a moral dieposition 
or tendency to commit the crime of 
murder. & the witness stated nothing 
but the demeanour & manners of the 
prisoner & of her sister as manifested 
to the witness, & accordingly, as the 
evidence was, In the circumstances, 
relevant, the objection to its admissi- 
bility was unsustainable. — A.-G. v, 
O’Leary, [1926] I. K. 445.— IR. 

3848 X. — On the trial of the 

accused on a charge of unlawfully 
retaining in his possession certain stolen 
money knowing that it had been stolen, 
counsel for the Crown asked one of the 
police officers who had arrested the 
accused : “ Did you recognise him ? 

& was answered : “I thought I re- 
cognised him as being the subject of a 
police photograph which was on file 
at the office ” ; & the officer later 

testified that he had shown the accused 
“ the police photographs.” The evi- 
dence was objected to by counsel for the 
accused. The accused was found guilty 
by the Jury & appealed : — Held : the 
evidence infringed the rule that the 
prosecution cannot, In the first Instance, 
g4ve evidence to Impeach the character 
of the accused In order to establish a 
probability of IiLs guilt ; & It was Im- 
material whether or not it was offered 
with that object in view, for it wuld 
have no other effect on a jury. — R. 
McLaren, [1935] 2 W. W. R. 188 ; 3 
D. L. R. 165 : 63 Can. O. O. 257 ; 5 
F. L. J. (Can.) 67.--<3AN. 

• i. The fact that a 

erson has on a previous occasion 

een bound over may be stated & 
proved as one of the grounds on which 
the witnesses to general repute believe 
the aoouBod to be a habitual offender. 
— R. V. Kumkra (1928), I. L. R. 51 All. 
275.— IND. 

•a. JV/ial is evidence of had character 
— Not tAateinenis by witness as to 
disposition dt demeanour of prisoner <£r 
TjrUoner*s sister.] — A.-Q. v* O’Leary, 
[19261 I. R. 445.— IR. 

PART XII. SECT. 3, SUB-SECT. 2. 

e t Charge of indecent assault ,) — R. 
V, Bell, (1930J 1 W. W. R. 433 ; 2 


D. L. R. 414 : 53 Can. C. C. 80 ; 24 
Altn. L a. 519.— CAN. 


PART Xn. SE JT. 4, SUB-SECT. 2.— A. 

1 1. .1 — R. e. Bristol 

(N. 8.), [19201 4 ]}, L. R. 753 ; 46 
Can. Grim. Cas. 150. — CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

3920111. .1 — ^On a charge of 

theft ovldonoo tending to show that 
accused has been guilty of criminal 
acts, other than that upon which ho 
has been charged. Is inadmissible, & 
when allowed entitles accused to a 
new trial. — R. v. Morrison (1923), 33 
B. C. R. 244.— CAN. 

3920 iv. .J — Where the only 

OuoRtlon Is whether the accused com- 
mitted the act charged evidence of 
similar acts is not admiasiblo. — R. v. 
Boynton (1934), 63 Can. O. O. 95. — 
CAN. 

392311. .) — Evidence of other 

similar acts done by accused Is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which he 
id charged, but it is odinlsaible if it is 
relevant in any other manner what- 
ever to the guilt of accused, & it Is not 
necessary before evidence of other 
similar but unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for snch evidence 
by establishing a primd fade case 
against accused, suraclont without the 
help of any such evidence to go to the 
jury. — R. V , OOCU'EB, [19231 N. Z. L. R. 
1237 ; Go*. L. iL 528.— N.Z. 

3923 iU. .1 — R. V , Dziwiu (Ont.), 

[19281 1 D. L. R. 828 ; 49 Can. Crlm. 
Cas. 229.— CAN. 

3923 Iv. .1 — Prisoner was In- 

dicted for the murder of his wife by 
strychnine poisoning. Evidence ad- 
duced In support of the indictment was 
that of three children of a former 
marriage by prisoner, going to show 
the latter’s persistent cruelty tovrards 
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his wife over a considerable period 
in the case of two of the children 
terminating two years & of the third 
one y(jar before the wife’s death. Other 
evidence of happenings between the 
time up to wblcli the children won? able 
to testify & the wife’s death tended to 
show that prisoner bad >)ocorno tired 
of her : — Held : tlie children’s ovldonoo 
was properly admitted both as evidence 
of the moJiclouH mind with which 
prisoner killed hJs wife & of the fact 
that he killed her, & also as rebutting 
the possible defences that the wife had 
taken the poison herself, cither sulcld- 
ally or a^jcldontally. — 11. v. Munn, 
[1930] N. Z. L. R. 1017.— N.Z. 

3926 ill. .] — While proof of the 

commission by an accused of a crime 
other than that with wlUch ho is 
cliargod does not prove the crime 
charged, this rule will not bo allowed 
to stand In the way of the bringing 
out of admissible facts when the 
accused’s part In the other crime Is so 
Interwoven with them that they cannot 
be established othorwirfe i-ban by giving 
evidence of the whole occuiTenco. On 
a criminal trial if circumstances other 
tlian those connected with the crime 
charged are relevant to other matters 
which the Crown has to prove as 
pn)perly part of Ita case, evidence of 
them may bo admissible in certain 
cases oven though they Incriminate 
the acciised with respect to other 
offences. At the same time, great 
care must bo taken in determining the 
immediate purpose in view in tender- 
ing such evidence. On the trial of a 
man on a ohar^ of murdering a newly 
bom infant, the mother of the child 
who described the alleged murder also 
testified that the accused hod sub- 
sequently murdered In a similar way 
throe other newly bom children of 
hers. The accused was convicted, & 
appealed on the ground {inter alia) 
that the evidence of said subsequent 
alleged murders should not have been 
admitted ; — Held : the appeal should 
be dismissed.— R. v. Btawtoznuj, 
[19331 2 W. W. R. 495 ; 4 D. L. R. 725 ; 
66 C. C. C. 163; 41 Man. L. R, 281.— 
CAN. 



Cases 8924—4049. English and Empire Digest Supplement, 


.2 K. B. 273 ; Maxwell v. Director of Public 
Prosecutions, [1935] A. C. 309 ; Berry v, 
Tottenliam Hotspur Football & Athletic Co„ 
[1936] 3 All E. K. 654. 

3025* Add, Annotations : — Consd. R. v, Tidmarsh 
(1931), 23 Or. App. Rep. 79 ; R. v. Slender, 
[1938] 2 All E. K. 387. Refd. R. v. Porter 
(1935), 25 Or. App. Rep. 59. 

8926a* .] — R. v. Tidmabsh (1931), 23 

Or. App, Rep. 70, 0. 0. A. 

8940. Add. Annotation : — Refd. Maxwell v. Director 
of Public Prosecutions (1934), 161 L. T. 477. 

8941. Add. Annotation : — As to (2) Refd. R. v. 
Porter (1936), 26 Or. App. Rep. 69. 

3943a. .] — On an indictment for embezzle' 

ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him : — Held : 
admissible to explain motives & intentions. — 
R. V. Richardson (1861), 2 F. & P. 343 ; 8 
Cox, 0. 0. 448. 

Armotaiiona : — Consd. R. v. Stephens (1888), 68 L. T. 770. 
BeW. R. % BaJlb (1871), L. R. 1 C. C. R. 328 ; R. v. Francis 
(1874), L. R. 2 C. O. R. 128 ; R. v. Bond, [1906] 2 K. B. 
389. 

3947^. .]— App It. was charged with obtaining 

money by false pretences, the allegation of 
the prosecution being that a certain business 
earned on by him had falsely been represented 
to be a bond fide assocn. hone -itly carried on & 
in a position to offer advantages in return for 
the subscriptions of members. Applt. had 
carried on in 1930 a similar business & had 
made representations similar to those made 
■ in the present case & had, as a result, been 
convicted of obtaining money by false 


pretences. He was asked in cross-examina- 
tion a number of questions about the previous 
business, but no reference was made by the 
prosecution to that business having resulted 
m any charge or conviction : — Held : as 
there was sufficient neanis in method & cir- 
cumstance between the two businesses, the 
cross-examination on the previous business 
was admissible. — R, v. Portbb (1936), 26 
Or. App. Rep. 69, C. 0. A. 

8959a. Murder.] — R. v. Mortimer (1936), 80 

Sol. Jo. 227 ; 25 Or. App. Rep. 150, 0. 0. A. 

3971. Add. Annotation : — Refd. R. v. Berg, Britt, 
Carr6 & Lummies (1927), 20 Or. App. Rep. 38. 

3972. Add, Annotation : — Refd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

3992. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Annotation : — Apld. R. v. Hewitt 
(1926), 89 J. P. Jo. 721. 

4009a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen y^rs 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
' previous occasion indecently assaulted the 

* same girl, & the fact that a considerable time 
has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence. — B. v. Hewitt (1925), 134 
L. T. 167 ; 90 J. P. 68 ; 42 T. L. R. 216 ; 28 
Oox, 0. 0. 101 ; 19 Or. App. Rep. 64, C. C. A. 

4048. Add. Annotations : — Refd. R. v. Stuart, B. v. 
Ijeonard, R. v. Maples, R. v. Tannen, R. v, 
Taylor (1927), 43 T. L. R. 715 ; R. v. Porter 
(1936), 26 Or.. App. Rep. 69. 

4049. Add. Annotation R. v. Porter 

(1936), 26 Or. App. Rep. 69. 


PART XII. SECT. 4. SUB-SECT. 2.— 

B. (b). 

8948 li. .1 — Htin, Gy aw v. R. 

(1927), I. L. R. 6 Ran. 6.~IND. 

3948 ill. .] — Kvidenoe admitted 

to prove a system or course of conduct. 
— Hakris V. R. (1927), 48 N, L. R, 
330.— S. AF. 

3943 iv. .] — R. V. Publicover 

(1930), 53 Can. C. C. 206 ; 1 M. P. R. 
^3.— CAN. 

3943. V. .1 — In criminal cases 

whom evidence of similar acts maybe 
adduced in order sliow tv plan or 
system, sneh ovidt'nce is not admissible 
tile less l>ecaus(^ it relates to a jtlan 
or system eontlnued by the prisoner 
after the date of the offence charged. 
The ovldonee proving such a plan or 
8>'Btem may point to the prisoner os the 
perpetmtor of the crime so eonelusively 
tis to mill if y any objection to the inodt^ 
in which he ha^^ been identiffod.— 
Griffith r. B. (1037), 68 0. L. U. 186 ; 
43 Aivns h. H. OoS ; 11 A, L. J. 73.— 
AUS. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (6). 

8960 1. General rule.} — Evidence 
admitted to rebut a suggeBtlon of 
evocldent or mistake. — Harris v. R, 
(1927), 48 N. L; R. 330.— S. AP. 

td. ErnbetdenterU,] — R. v. Wilder, 
[1933] 1 W, W. R. 191 ; 60 C, C. C. 81. 
—CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 

B. (h) i. 

p i. IHaguUt as revern^ officer.! 

— B. &, othoTB were convicted of the 
murder of the captain of a boat 
contjilnlng a oarm of liquor Intended 
to bo Illegally dulvered in the United 
States. It was proved that B. had 


bought a yachtman*8 cap with a white 
top & ornamented with gold braid In 
order to give himself the appearance 
of a revenue officer, & in concert with 
the others hod attacked the crew of 
the boat, under the pretence that he 
& his associates were officers of the law. 
Evidence was offered by the Chown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while he took 
over tholr illegal possessions ; — field : 
such evidence was admissible as tend- 
ing to establish a practice. — B aker v. 
R., SowASH V. R., f 19261 1 D. L. R. 
115; (19261 S. C. R. 92 ; 45 Can. 

CMm. Cas, 19.— CAN. 

sf. Poison ordered by accused — 
Delivered at her house. 1 — Whero a wife 
is charged with poisoning her husband 
there is evidence to convict on proof 
that she ordered the poison & that it was 
delivered to her house, & that deceased 
died as the result of such poison. — 
R. t>. Tilpord, (19351 4 D. L. R. 691 ; 
O. R. 35 ; 64 Can. 0.0. 366.— CAN. 

PART XII. SECT 4. SUB-SECT. 2.— 
B. (h) U. 

p 1. Use of instruments on other 

women.! — Accused was charged with 
unlawfolly using an instrument on 
one M. S., ** with intent to procure 
her miscarriage. The Crown called 
M. S. as a -witness. In further support 
of the onus on it to establish intent the 
Crown tendered the testimony of three 
or more witnesses to prove that accused 
had unlawfully uaea on them instru- 
ments of the same kind Sc for the same 
purpose as the kind & purpose testiffed 
to by M. S. ; — Held : the Crown was 
iustifled in tendering the evidence in 
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chief, & the judge should, in the proper 
exorcise of his discretion, have admitted 
it when so offered or, at least, have 
reserved the question of its admission 
for later consideration after the defence 
bad been clearly Identlfled. — R. v. 
ANDERSON, [1935] 3 W. W. R. 272 ; 
4 D. L. R. 432 ; 64 Can. O. O. 205 ; 
50 B. O. R. 225.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) ill. 

4011 iii. .1— On a charge of In- 

cest, evidence given by the ^1 of 
prior alleged acts of incest is adnmeible, 
not as further proof of guilt, but to 
establish guilty relations Sc that a 
sexual passion existed. — R. v. Pboklo, 
[19341 1 W. W. R. 573 ; 2 D. L. R. 798 ; 
48 B. C. R. 146 ; 62 C. C. C. 78.— CAN. 

PART XU. SECT. 4, SUB-SECT. 2.— 
B. (h) Iv. 

k I. Indecent assault involving 

murder on another child .] — In reaching 
a conclusion on a charge of indecent 
assault. Involving murder, upon a 
little girl : — Held: the Jury were 
neither boimd, nor entitled, to shut 
their eyes to what they might«K>nkider 
to have been proved under a charro 
of Indecent assault upon another little 
^l, in view of the close association In 
time, character, Sc cironmstanoes of the 
inoldente alleged with regard to the two 
charges.— H. M. Advocate r. Bickkr- 
STATP. (1926J 8. C. (J.) 65.— SOOT. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (ta) vili. 

4052 idv. .] — A person 

accused of obtainizig goods on false 
pretences from B. Sc S. was oonvloted 
on the two counts. The pretence oon- 

I sisted, In the B. case, of representations 
that ctooused was a bank officer, at a 
certain place, was low In clothes Sc was 



VoL znr.— orimliua Law. Oases 4067— 4161< 


4057. Add. Annoiaiion : — As to (2) Dlstd. R v 
Boothby (1933), 24 Cr. App. Rep. 112. 

4f064a. • ,] — Applt. was charged with 

obtaining food from one K. by false pretences, 
the false pretences alleged being that applt. 
had certain money, was connected with a 
certain firm, & was then in a position buy 
& pay for K.*s business. Evidence was 
admitted at the trial that, subsequently to 
thd offence charged, applt. had obtained food 
& lodging from one C. by falsely representing 
that he wished to buy C.*s farm & could 
find the money in a few days : — Held : in 
the circumstances of the particular case, 
without laying down any general principle, 
the evidence was inadmissible, & the con- 
viction must be quashed. — R. v. Boothby 
(1933), 24 Cr. App. Rep. 112, C. 0. A. 

4066a. Previous different pretence.] — Applt. 

& another man were convicted of obtaining 
money by false pretences. 'I'hoy had 
obtained two Mims of 30s. each from a lady 
living in Chelt(nliam. 'riiey said that they 
had been in^‘o’ved in a lorry accident at 
Oolesbourne, A t hat they requij cd the money 
to spend tbo night in Cheltenham. On this 
occasion, applt. said his name was Ted 
Williams. It was proved that the two men 
were brothers-in-law, each of them was on the 
dole, neither of them hail anything to do with 
driving a lorry, being at the time engaged 
upon compulsory relief work for the local 
authority. Ih, who lived just outside Chel- 
tenham, gave evidence that, two d,*? vs l efore 


the happening of the facts stated in the 
chai’ge, the same two men called upon him, 
said they wanted to go to Kissington, where 
they had work, required the money for 
the journey there. On this occasion, applt. 
gave the name of Smith. The evidence was 
admitted, as proving the intent to defraud : — 
Held : the evidence was inadmissible. — R. 
V. Slender, [1938] 2 All K. K. 387 ; 82 Sol. 
Jo. 455 ; 20 Or. App. Rep. 155, C. C. A. 

4100. Add. Annotation : — Held. R. v. Tomasso 
(1934), 25 Or. App. Rep. 14. 

4120a. Statement by wife — In absence of husband.] 

— A statement by deft.’s wife to third persons 
is not evidence against deft, on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — R. v. Finden 
(1920), 19 Cr. App. Rep. 144, C. C. A, 

4129b. Statement by co-defendant — In answer 
to questions by police] — (1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
ade(juately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. — R. v. Turner 
(1920), 19 Cr. App. Hop. 171, 0. C. A. 

4151. Add. AnnotaiiM : — Retd, K. v. Parker, 
[1933] 1 K. B. 850. 


about to take a holiday, & giving an 
assumed name ; In the S. case, accused 
wrote a letter with similar false state- 
ments of his name & employment & 
stating that he desired to obtain 
personal requirements, as he was about 
to be married. Subsequently accused 
called & obtained groods at S.'s ware- 
house. The statements as to the 
holiday & the marriage wore not proved 
to be untrue. Accused wrote a similar 
letter to M., but it was not shown that 
he obtained goods there. Accused 
also obtained credit from F. The only 
false representation to F. was the 
giving of the false name : — IJeli : 
evidence of the representations to M. 
& F. was rightly admitted on the 
question of Intent, — R. v. RKrNOLDS, 
[1927] S. A. S. R. 228.— A US. 

4052 XV. Similar crime, 

abroad.] — In an Indictment the charges 
against accused were that, having 
conceived a fraudulent scheme for 
obtaining money from the public in 
Scotland & elsewhere by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered in a bank in Dundee a 
forged document which purported to 
he a draft of a llnanoe oo. in New York, 
& (b) on Sept. 23, In the same bank 
pretended, by telephone from London, 
that the draft was genuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotel In Brussels, in Got., 
that a fomd document was a genuine 
draft of the same llnanoe co. : — Hdd : 
while admitt^y the incident in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime charged were sufficiently 
closely connected to admit of evidence 
relating to that incident being need by 
the proseontion for the purpose of 
supporting the other ohat^. — H.M. 
Advocate v. Joseph, [1929] 8. 0. (J.) 
55. — SCOT. 

PART XII, SECT. 4. SUB-SECT. 2.— 
B. (h) ix. 

4070 vt .J— In a trial on a 


charge of lor\T"Ug fe uttering a cheque 
with intent to istraud, o^denoo of 
other similar olfences is admissible 
both to prove tho latent with which 
the partfouJar act (diargod was done 
& to rebut by anticipation a defence 
open to the accused, e.g.^ one of accident 
or mistake ; Sc tho term " similar 
olfeuccs " in this rule means olToticos 
of a similar character & not offoncos 
precisely similar In nature Sc fact. 
Applt., was charged with liaving forged 
a cheque with Intent to defraud, Sc 
wltli having uttered it. At the trial, 
ovidenc.e was admitted that shortly 
after the date of tho olTeiice charged, 
applt. forged another cheque, Sc, yet 
a little later, also forged two promissory 
notes : — Held : the evidence was ad- 
missible as evidence of similar offeucos 
both to prove tho Intent to defraud & 
to rebut by anticipation the defence 
raised at the trial that the cheque, the 
subject of tho charge, had been 
received honestly & without knowledge 
that it was a forgod Instrument. — 
R. V. Maxnino (1933), 33 S. R. N. S. W. 
285 ; 50 N. S. W. W. N. 129.— AUS. 


PART Xn. SECT. 4, SUB-SECT. 2.— 
B. (h). xl. 

t i. Previous fires on in- 

sured property .] — II. t; PBTRiaoR, 
[1931] 2 WT R. 712 ; 50 Gan. 0. C. 
389.— CAN. 

f ii. 

Evidence of 
direction to jury 
3 W. W. R. 76 
307 ; 03 Can. C 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) xU. 

»o. Conspiracy — Evidence of previous 
attempt.] — On a charge of conspiracy 
evidence of a previouB attempt to 
commit a similar offence Is relevant & 
admissible. — Paeudis v. R., [1934] 
S. C. R. 165 ; 2 D. L. R. 88 ; 61 
C. C. C. 184.— CAN. 
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tnt for false 7>retence8 — 
er fires — SujfLdency of 
.1— R. V. Pin’hr:, [1934] 
2 ; [1935] 1. D. L. It. 

O. 201.— CAN. 


PART XII. SECT. 4. SUB-SECT, 6,— A. 

4129a I, Staiemont by wife — In 
absence of husband.] — A statement 
made bv tho wife of occusod was 
handed to him at his own request. Sc 
ho admitted the signature was that of 
his wife, & made the remark, ** I did 
not think she would lot mo down like 
this. Anyhow, It Is not true I was 
sacked from. ... I got tostlmonlals 
from both places when I loft " : — 
Held : an acknowledgment of the truth 
of tho statement In whole or In part 
might bo Inferred, & the contents of 
the statement were properly submitted 
ti) tho jury, the question of admission 
or not of the truth of the contents being 
left to thorn. — R. v, Gmao, [1920] 
N. Z. L. R. 784.— N.Z. 


t i. .] — R. V. Bhown (Sask.), 

[19271 4 D. L. R. 779 ; [1927] 3 

W. W. R. 335 ; 49 Can. Grim. Cos, 37, 
—CAN. 


sa. May he admissible as showing 
state of mind.] — R. v. WvflooHAN 
(1930), 54 Can. O. 0. 172.— CAN. 


PART XII. SECT. 4, SUB-SECT. 5.— C. 

4139 xvl. — — — — Statomonts 
mad(j in tho T)rcBenoo Sc hearing of 
accuH<^d are admlHsihlc in evidence 
against him. — K. v . McKevut, [19361 
3 J). L. R. 750 ; 10 M. P. R. 531 ; 60 
Gan. G. G. 70.™ UAN. 

4147 i. Should be excluded 

unless some evidence of admission by 
axcusedj] — It Is only when accused, 
by “ word or conduct, action or 
demeanour," has accepted what they 
contain, Sc to the extent tliat he does 
so, that statements made by other 
persons in his presence have any 
evidential value. — Stein v. R., [1929] 
I D. L. R. 143 ; 50 Can. Orim Oa». 
311 ; [1928] S. 0. R. 553.— CAN. 


PART XII. SECT. 4, SUB-SECT. 6.— E* 

4172 vU. .1 — In a charge of 

murder or culpable homicide, words 
uttered by the deceased person not in 



Cases 4189— 4822b. English and Empirb 

4189. Add. CUatiMi .•—27 Cox, C. 0. 610. 

4194. Add, Annoiations : — Distd. B. v, Whitehead, 
[1929] 1 K. B. 99. Held. R. v. Ooulson 
(1927), 20 Or. App. Bep. 106 ; Sutton v. B., 
[1933] A. 0. 348. 

4199. Add, Annotationa : — Distd. R. v, Whitehead, 
[1929] 1 K. B. 99. Refd. R. v. Ooulaon 
(1927), 20 Or. App. Rep. 106. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. v, Ohesshire, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47, 0. 0. A. 

4222a. .] — (1) A disorderly house at common 

law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house. — R. v, Berg, 


Digest Supplement. 

Britt, Oarb6 & Lummibs (1927), 20 Or. App. 
Rep. 38, 0. O. A. 

4222b. .] — ^Applt. was charged with larceny 

&> conspiracy. The facts of the crime were 
that with two others applt. obtained £2,300 
from a person by a trick in the course of a 
transaction in which that person intended 
to purchase a number of Kruger sovereigns for 
that sum. At the trial evidence, to which 
objection was taken, was given that Kruger 
sovereigns had been found in applt. *s flat. 
In fact these sovereigns belonged to an 
employee of applt. *s wife. The recorder 
upheld the objection & in his summing up 
said more than once that the jury ought to 
exclude that evidence from their considera- 
tion. The jury convicted & applt. appealed 
on the ground that the evidence ought not 
to have been admitted : — Held : the evi- 
dence that Kruger sovereigns were found 
in applt. *8 flat was material & admissible & 
no objection could be taken to the fact that 
it was admitted. — R. v, Kurasch, [1937] 2 
All E. B. 130 ; 63 T. L. R. 441 ; 81 Sol. Jo. 

[ 290 ; 26 Cr. App. Bep. 25, 0. C. A. 


the presence or hearing of the accused 
but to the first person encountered 

6 BO immediately as to preclude oppor- 
tunity to devise a story to the dis- 
advantage of accused, are part of the 
rea geatm & admissible in evidence. — 
R. V, Nioholls. 119811 N. L. R. 567. 
—S. AF. 

4176 11. .1— Applt. & 

twenty-one others were convicted of 
faction fighting within Act 11, 189C. 
In the course of tno fight a native was 
stabbed Sc subsequently died. At 
least a quarter of an hour after he was 
wounded he stated that it was applt. 
who had wounded him. The magis- 
trate admitted evidence of this 
statement as part of the rea pesfo) &, 
in consequonoe thereof, sentenced 
applt. to 18 months’ imprisonment 
with hard labour, none of the other 
accused receiving more than 0 months : 
— Held : the statement w^as not part of 
the rea geatce & was wrongly admitted. 
— Kawula V, R. (192W), 50 N. L, R. 
39.— S. AF. 

4176 lii. .y—TIdd : declara- 

tions made by deoeased that he had 
been poisoned by his wife were not 
admissible as forming part of the rea 
gestaf. Those declarations were made 
at the hospital nearly two weeks after 
the date of the alleged offence Sc four 
or five days before lus death : therefore 
they were too much separated by time 
Sc olroumstanoe from the actual com- 
mission of the alleged criminal act. — 
Ohapdblaink V. R.. [1935] 8. C. R. 63 ; 
^935] 2 D. L. R. 132 ; 63 C. O. C. 6.— 

■d. Stcdemeni hg person injured im- 
mediately before hurl received J — Where 
decerned fled from her house to a 
neighbour’s SC stated that accused had 
tried to kill her & that he was liable 
to shoot through the window, & she 
was then shot through the window, 
these statements wore admitted as part 
of the rea geatof. — R. v. Wilkinson, 
[19341 3 D. L. R. 50 ; 02 C. C. G. 63 ; 

7 M. P. R. 662.*— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— A. 

4182 11. .1 — The words In 

Cyprus Orlminal Evidenoe Sc Procedure 
Law, 1929, s. 7, that “ any ct. before 
which any person accused of any 
offence ... is being tried may receive 
in evidenoe, on behalf of the com- 
plainant or of the prosecution, the 
particulars of any complaint or state- 
ment,” mean that the ot. may receive 
in evidenoe the particulars in support 


of the charge Sc os evidence of the 
facts to which the statement relates. 
Applt. was aoonsed of manslaughter 
in Cyprus. A witness gave evldenoo 
that the man just before he died asked 
him to ask the accused : ** Why did 
he beat me ? ” ; another witness in 
evidenoe said that the man said : 
** Why did he strike me ? ” : — Held -* 
on tho above construction of sect. 7 
of the Law of 1929, those two ques- 
tions were properly admitted not 
merely as evidenoe that they were 
asked, but as evidenoe of the facts 
implied therein. — Sutton v, R., [1933] 
A. O. 348 ; 102 L. J. P. O. 82 ; 148 
L. T. 530 ; 49 T. L. R. 346, P. C.— 
CYPRUS. 


PART XII. SECT. 4, SUB-SECT. 6.— B. 


4200 viil. .] — On a charge of 

inoest there was eiddence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed. Sc further evidenoe of 

f jrosooutrlx Sc her sister was allowed 
n that two days later she had com- 
plained to her sister of the crime : — 
Held : evidenoe of the statements made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissibie. Sc by its admission a 
substantial wrong was done to accused, 
Sc there should be a new trial. — R. r. 
Protkau (1923), 33 B. C. R. 39.— 
CAN. 


q I, .] — Upon appeal from 

a conviction for rape it was argued 
that evidenoe of a complaint, made 
by complainant to her husband many 
hours after the alleged offence, was 
improperly admitted, she having had 
earlier opportunities to complain to 
others, though not to her husband : — 
Held : it was for the trial Judge to 
decide whether the complaint was 
made in circumstances which rendered 
It properly admissible — the material 
point was whether it was made on the 
first reasonable opportunity — Sc the 
judge found that it would not have 
been reasonable for tho woman to 
have complained to other persons. — 
R. V, Hill, [19281 2 D. L. R. 736 ; 49 
Can. Grim. Cas. 181 ; 61 O. L. R, 645. 
—CAN. 


4209 vi. ^.1 — R. f >. Stone- 

HOUSE Sc Pabqualk, [1928] 1 D. L. R. 
606 ; [1928] 1 W. W. R. 161 ; 49 Con. 
Orlm. Cas. 122 ; 39 B, O. R, 279.— 
CAN. 


PART XII. SECT. 4, SUB-SECT. 7. 

b I. .] — The fact that in- 

criminating documents have been 
obtained from accused does not make 
them objectionable. — R. v, Hawkins 
(1923), 42 Can. C. C. 306.— CAN. 

4221 iii. .] — It was objected that 

tho trial judge improperly received in 
evidence a book found in prisoner’s 
house, entitled ** Theses Sc Statutes of 
the Third (Communistic) International 
of Moscow,” published in tho interests 
of an organisation with which prisoner 
had voted to amalgamate : — Held : 
tho evidenoe w(i8 admissible. — R. v, 
MoLaohlan (1923), 56 N. S. R. 413: 
41 Can, Crim. Cas. 249.— CAN. 

4232 i. Must he material — Charge oj 
acts of gross indecency — Evidence of 
posaeaaion of lewd pictures — Admitted 
on general isauc.] — Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 
possession is not admissible, unless 
there Is some specific connection 
between tho articles & tho participa- 
tion of accused in the crime. — R. v, 
Davis, [1926] App. D. 30.— S. AF, 

PART XII. SECT. 6. SUB-SECT. 1. 

1 i. Actval words dt not substance 
of confession should be given.] — The 
ot. ought to ascertain os far as possible 
the very words spoken by accused who 
is said to have oonfossed. There Is 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved even in cases where the evidence 
^ves the substance, though not tho 
actual words of the statement made by 
accused, if the ot. believes that evi- 
dence. — Nub Ali v, R. (1924), I. L. R. 
5 Lah. 140.— IND. 

1 il. .] — It Is not the law that 

the statement of accused must be 
rejected if not In his ipsissima verba, 
but ft is a matter for consideration 
by the judge in arriving at his decision 
as to the admission or not of the state- 
ment.— A. -G. V . M'Cabe, 11927] I. R. 
129.— IR. 

td. Previous written statement incon- 
sistent with prisoner's evidence at 
trial.] — Held : admissible. — A,-G. e. 
Mxtrray, [1926] I, R. 266. — IR. 

B6. Statement inculpating co-prison- 
era.] — Three applte. together with a 
woman were convicted of the crime 
of murder. After arrest the woman 
had made a statement inculpating 
applts. under whose oompnlsion she 
said she had been acting : — Held : the 
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4254a. .] — If the judge at the trial is 

satisfied that deft, was properly cautioned 
before he made a statement, that statement 
is admissible in evidence : deft, is not 
entitled at that stage to give evidence that 
the statement was improperly obtained. — 
R. v. Baldwin (1931), 23 Or. App. Rep. 02. 
0. 0. A. 


4279. Add. Annotation : — ^Apld. R. v. Tuttle (1929), 
UO L. T. 701. 

4286. Add. Annotcdion : — Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

4308. Add. Annotations : — Reid. Nadan v. R., 
[1920] A. 0. 482 ; AttygaUo v. R., [1930] 2 
All E. R. 110. 


I'reununary examinauon.j — 4314a. jprooi 01 inducement.] — Where an 

R. V. Tuttle, No. 2204a, ante. alleged confession by a prisoner is tendered 


Btatement was not a conleesion, ife had 
been Improperly admitted in evidence 
against appite. — R. v. Camane, [1925] 
App. D. 570. — S. AF. 

■f. Statement overheard in cells.] — At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a polioo-ollicer, 
who had been on duty on the morning 
after the murder at the office In which 
two of the persons charged wore being 
detained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the cells to ace who was in. 
Ho was then aakcd by counsel for the 
Crown. “ What did you hear t ** : — 
Held : the question must be disallowed. 

H.M. ADVOCAa-E V. kvEEN, [19261 

S. C. (J.) 1.— SCOT. 

sg. What amounts to- -Under 1917 
Act (c. 31), 8. 273.] — The test to be 
applied in determining whether a 
statement made by accused Is a con- 
fession within 1917 Act (c. 31), s. 273, 
is whether the acknowledgment of 
^ilt on the part of the accused is such 
that, if made in a ct. of law, it would 
have amounted to a plea of guilty.— 

R. V. Becker, [19291 App. D. 107. — 

S. AJF . 

sk. Written confession — Mvst he put 
in if referred to.] — The jury should not 
bo informed that accused has made a 
\vritten confesaion unless It is put In 
as evidence. — R. v. Sampson (193i), 8 
M. P. R. 237 ; 02 C. C. C. 49.— CAN. 

PART XII. SECT. 6. SUB-SECT. 2. 

n I. ,] — The accused had 

been committed for trial on a charge 
of murdering another man whose re- 
mains were for a time thought to be 
those of the victim in the present case. 
On the preliminary hearing of that 
charge the accused, after being asked 
whether ho wished to make any state- 
ment, was sworn in & made a state- 
ment under oath. There was no 
doubt that he made the statement of 
his own free will after the usual 
ample warnings. The trial judge in 
the present case allowed that state- 
ment, except that part of it which was 
extracted on cross-examination, to bo 
read into the record : — Held : while the 
administering of the oath was an 
irregularity. It did not operate to the 
accused’s prejudice & did not render 
the statement allowed In invalid as 
evidence. — H. v. Bahrey, [1934] 1 
W. W. R. 376.— CAN. 

oi. .] — Where a magistrate 

translated what he had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Ciiminal Procedure, s. 533. — R. v. Deo 
Dat (1922), I. L. R. 45 All. 166.— IND. 

PART XII. SECT. 6, SUB-SECT. 3. 

s (p. 406) i. Document marked 

for identific^ion only—f^ot admissihle.] 
— R. V. Smith (1931), 3 M. P. R. 97.— 

CAN. 

t (p. 408) I. .1 — The evidence of 

a judgment debtor on an examination 
for discovery In aid of execution is 
admlsslhie against him on a subsequent 
orimJnal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to Incriminate 


him.— R. V. N 07 AKI. [19261 4 D. L. R 
955 ; [19261 3 W. W. R. 332 ; 46 Can 
Crim. Cas. 168 ; 37 B. C. R. 305.— CAN. 

ri. Subsequent charge of per' 

jury.] — At the preliminary nearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, when asking for on adjourn- 
ment. He was not represented by 
counsel, & had not offered himself as a 
witness or been sworn, &; his answers 
were not taken down in writing. At 
the trial accused was quostionod as to 
alleged admissions to the magistrate 
& ho denied them. His denial was 
the subject of the perjury charge : — 
Held : the conviction for perjury 
should be quashed. — R. v. Cikblknski, 
[1924] 1 W. W\ 11. 82 ; 41 Can. Crim. 

195.— CAN. 

si. Inquiry by Fire Commissioners.] 
— A. was indicted for felony. At the 
trial the Crown put In evidence de- 
positions sworn to by him, without 
being cautioned that what ho so 
deposed to might bo given in evidence 
against him, before Fire Comrs. em- 
powered by the Quebec Statutes, 31 
Viet. c. 31, & 32 Vlot. 0. 29, to investi- 
gate the origin of any fires occurring 
In Quebc<5. & before any charge or 
accu^iatica had been made against 
him ; — Heid • the depositions were 

M properiy aduJ’ te J as ovldenco against 
isoner at t^>e trial. — R. v. Cootk 
, L. R. 4 l\ 0. 599.— CAN. 


PART XII. SECT. 6, SUB-SECT. 4. 

4303 X. .]— Neither the fact 

tliat accused was not cautioned before? 
making a stutomout to a persou in 
auUiority, nor the fact that it was made 
In answers to questions put by a police 
oitlcer, is sufticlcnt to render It In- 
aclmiKhible iu law, hut they are cir- 
cumstances which the judge should 
consider in exercising his discretion to 
exclude or admit the Btatement. — 
R. c. Kooten. [1926] 4 D. L. R.-771 : 
[1926] 1 W. W. R. 178 : 46 Can. Crim. 
Cas. 159 : 35 Man L. R. 461.— CAN. 

4303 xi. .] — Held : evidence as 

to a. voluntary ste-teinent miwlo' by 
prisoner Uj the police, after being 
cautioned, was admissihlo, although 
the effect of the statement was to 
indicate the prevtons bad character 
of accused. — H.M. Advooatk v. 
M’Fadyen, [19261 S. C. (J.) 93 — 
SCOT. 

4303 xii. .] — R. V. Haoerup 

(Sask.) (1927), 48 Can. Grim, Oas. 95.— 
CAN. 

4303 xUl. Boisseau V. R. 

(1927), 49 Can. Crim. Cas. 222 ; Q. R. 
43 K. B. 105.— CAN. 

4303 xiv. Effect of retraction .1 — 

A retracted confession is admissible 
In evidence, but should have no weight 
attaohed to it unless It is corroborated 
In material particulars, or the tribunal 
comes to the conclusion that the state- 
ment OB a whole Is a truthful statement. 
In either of these oases the retracted 
statement must be given full weight, 
& may br-; used against a oo-aooused. — 
Sheonarain Singh v. R. (1928), I. L. R, 

8 Pat. 262.— IND. 

4303 XV. .] — R. V. Rasmusben, 

[1935] 1 D. L. R. 97 ; 62 C. C. C. 217 ; 

9 M. P. R. 41.— <JAN, 

4303 xvi. .] — ^There is no general 
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rule of law that a person cannot bo 
convicted of a crime on the sole 
ovldenoe of a confession by him of his 
guilt.— M oKay V. R. (1936), 64 

0. L. R. 1.— AUS. 

m p. (411) i. .h-R. r. 

Price, [19311 .3 I). L. R. 155 ; 65 Can. 
C. C. 200.— CAN. 

s (p. 412) i, .] — If based on 

an admission or confession to the polloo, 
when they wore interrogating accused, a 
conviction on a summary trial will be 
set aside, unless It can be proved that 
aoouHcd made the admission or con- 
fesBlon voluntarily.— R. v. Ward 
( 1924), 41 Can. Crim. Cos. 418.— CAN. 

• (p. 412)ii. .] — The burden 

Is upon the prosecution to satisfy the 
judge that statoraonts made by the 

f >ri8onor on interrogation by a person 
n authority were voluntary. — R. v. 
NKI.80N Prick, [1931] 3 M. l\ R. 303. 
—CAN. 

s (p. 412) ill. — l—Whon a 

coufoHHioii is tendered in evidence, li-s 
viduntary ebaraef^er must, apart from 
Kvidence Am.. 192S (Vlct.), s. HI, 
aiipcar before it Is ailmisbihlo. The 
trial J udgo irnist determioo whether a 
confesHion is vuluntery, if a promise 
or threat has l)(?cu made, whether it 
is really fjalculatcd to cause an untrue 
admission of guilt. A. Cornelius v. H. 
(1936). 55 (J. 1.. R. 235; [1936] 

V. L. R. 223 ; 12 Argus L. 11. 278 ; 10 
A. L. .]. 1 18. - AUS. 

b (p. 412) i, Though not in 

accused's tuUive tongue — Confession read 
over erjUf lined .] — R. v, Iwanohitk 
(A lta.). [1929] 1 D. L. R. 279 ; 60 
Can. Crim. Cas. 405. — CAN. 

4311 vi. .1 — A confosslou made 

to any person under the Iniluenoe of 
a proniise or threat hold out by a person 
in authority, calculated to liidiuM.? the 
confcHHlon, is inadralsHiblo, unloss It 
be clearly proved to the satisfaction of 
the judge, whoso duty it is to decide 
the queHtlon, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
vduntary. — R. v. ’J'HEANroR, R. v, 

1 Fi.,ooj>, R. V. Trkanok, R. e. Kelly, 
[1924] 2 1. R. 193.— IP. # 

4811 vil, Made under influence 

of mental suggestion.] — R. v, BooheR 
(Alta.), 11928] 4 D. L. R. 795 ; [19281 
3 W. W. R. 203 ; 50 Can. Crim. Cos. 
271.— CAN. 

4311 vlii. Promise or threat by 

third party — In presence of person in 
author^y.]—K promise or thi-eat made 
to an accused by a thlr<l person In the 
presenfX) of a person in authority & 
with that person’s apparent acqules- 
oenoe renders a confession thereby 
obtained from the accused inadmissible 
In the same manner as if the promise 
or threat had been made directly by 
the person In authority himself. If the 
whole of the evidence discloses that a 
confession by an accused was made as 
a voluntary statement it ought to he 
admitted. — R. v. Bahrey, [19341 1 
W. W. R. 376.— CAN. 

4311 ix. .1 — After entering a 

house In execution of a search warrant 
a police officer “ (tailed together ” the 
accused ^ a woman who was there 8c, 
without warning them, asked which of 
the two was the responsible tenant. 
The accused answered that he was & 
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in evidence by the prosecution & objection 
is taken by the defence to its admission on 
the ground that it has been induced by 
threats, it is not permissible for the judge to 
decide the issue whether such threats have 
been made or not by reference to the deposi- 
tions. The proper course is for the judge to 
hear evidence on that issue in the absence 
of the jury, & upon that evidence rule whether 
the confession should be admitted or not. — 
R. V , Chadwick (1934), 78 Sol. Jo. 279 ; 24 
Or. App. Rep. 188, O. 0. A. 

4817a. .] — The fact that an accused 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — R. v. Pattison 
(1929), 21 Or. App. Rep. 139, 0. 0. A. 

4848. Add, Annotation : — Apld. R. v. Brown & 
Bruce (1931), 23 Or. App. Rep. 66. 

4851. Add. Annotation : — Refd R. v. Turner 
(1920), 19 Or. App. Rep. 171. 

4851a. .] — R. V . Bookeb, No. 8793a , 

post. 


4351b. .] — R. V , Turner No. 

4129b, ante, 

4851c. .] — R. V , Brown & Bruob, 

No. 2404a, ante. 

4351d. .] — Evidence of conversa- 

tion between a prisoner in custody & a police 
officer may not be admissible on the tnal of 
the accused, if the prisoner has not been 
cautioned. — R. v. Dwyer (1932), 23 Or. App. 
Rep. 166, C. 0. A. 

4357a. Form of statement.] — R. v. 0*Dono- 

QHTJE, No. 8266a, post. 

4859a. .] — Larceny. The prosecutor asked 

the prisoner, on finding him, for the money 
he, the prisoner, had taken out of the pro- 
secutor’s pack,, but before the money was 
produced said, “ He only wanted his money, 
& if the prisoner gave him that, he mi^ht 
go to the devil if he pleased ” ; upon which 
the prisoner took 11s. fijd. out of his pocket 
& said it was all he had left of it : — Held : 
the confession ought not to have been 
received. — R. v. Jones (1809), Russ. & Ry, 
162 ; 168 E. R. 733, N. P. 


that he paid the rent ; & the woman 
stated in the presence of the accused 
that that was so : — Held, : although no 
charge had yet been made against tbo 
accused & he was not then under arrest, 
the duestion was tantamount to a 
command &, therefore, accused’s 
answer was not voluntary & should 
not have been admitted In evidence 
a^inst him. Oonsequently. also, the 
statement made by tno woman should 
not have been admitted .—R. v. 
Minogue, [11)351 3 W. W. K. 337 ; 4 
D. L. R. 504 ; 64 Can. O. C. 318 ; 50 

B, O. R. 259 ; 5 F, L. J. (Can.) 131.— 
CAN. 

1 (p. 413) i. .] — Applt. was 

convicted of murder. Evidence was 
given at the trial that in the middle of 
the night, one day after the murder, 
the accused was removed from his cell 
&, escorted by three police officers, 
was taken on a road in search of the 
revolver that shot the victim. The 
accused was cross-examined on the 
Incidents of that trip & one police 
officer testlfiod in rebuttal as to the 
course of conduct & the oouversation 
of the accused on that occasion : — 
Held : there should bo a now trial. 
Under the ciroumstanoes of the case, 
such evidence was inadmissible in the 
absence of proof that tho statements 
made by the accused woro voluntary 
& updm proper warning. — M arka- 
DONIS V. R., 119351 S. C. R. 657 ; 3 
D. L. K. 424 ; 64 Can. C. O. 41.— 
CAN, 

m (p. 413) i. Officer must be 

called.] — R. v. Bryga (1930), 53 Gan. 

C. 0. 198.— CAN. 

so. Admissibility Question of law for 
judge.] — The question of tJae admissi- 
bility of an alleged oonfession made by 
an accused is one of law &: for the judge 
alone. The proper praotioe Is to have 
all the evidence on the preliminary 
point whether the oonfession is ad- 
missible taken at one time as a ** trial 
within a trial ** fie In the absence of the 
jury.— R. i». BaSohdk, [1931] 2 W. W. 
R. 713 ; 66 Can. O. C. 208 ; 39 Man. 
L. K. 654.— CAN, 

tm. Confession to excise officer.] — 
An excise officer la not a police officer 
within Evidence Act, 1872, s, 25, & 
therefore a confession made to such 
cm officer In course of his investigation 
is admissible In evidence. — R ahha 
Kibhun Marwari V. Kino-Empsror 
( 1933), I. L. R. 12 Pat. 46.— IND. 

sp. Undue detention by police .] — 
Undue detention raises a doubt as to 


whether a statement by the prisoner 
was voluntary. — Ohapdelaink v. B., 
[19351 1 D. h. R. 806 ; 62 Can. O. 0. 
209.— CAN. 
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4326 I. Before accused is in custody — 
Inquiries as to offences may be made — - 
Answers admissible in evidence, — Caution 
not necessary.] — R. v. Kooten, [1926] 
4 D. L. R. 771 ; [19261 1 W. W. R. 
178; 46 Can. Crlm. Oas. 169; 36 

Man. L. R. 461.— CAN. 

4326 II. .J— It 

Is not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
without a oaution having been first 
administered. It is a matter for the 
iudge to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the clrcurn- 
stanooH, fic observing the legal require- 
ment that the statement shall be 
voluntary, though not necessarily 
volunteered. — A.-G. «. M'Oabe, [1927] 
1. R.129.— IR. 


4326 iii, .]— 

Where a statement made by accused, 
at the time suspected but not then 
arreted, to a poUcse officer was freely 
fit volimtarily made : — Held : the fact 
that such officer failed to caution 
accused did not render the statement 
inadmissible. — R. v. Barlin, [19261 
App. D. 459. — S. AF. 


4336 xvi. .1— A 

statement made to the police by a 
boy, between sixteen & seventeen 
years of age, detained on suspicion of 
murder, not ekdmttted, in view of the 
youtli of accused, his abnormal 
physical Sc mental condition at the 
time he made the statement, a doubt 
as to the adequacy of the warning 
given by the police, the fact that he had 
not the benefit of the advice of a law- 
agent, fi: the fact that the statement 
had followed upon a oouversation with 
an inspector in which questions put 
to accused had some bearing on the 
subject-matter of the charge. — H,M. 
Advocatf. V . Aitken, [19261 S. O. (J.) 
83.— SCOT. 

4336 Evil. ^^.1— A 

statement made to the police by a 
man detained on suspicion of murder, 
in reply to a question addressed bv one 
police officer to another, not admitted, 
as prisoner might have thought that 
tho question was addressed to him. 


40 


& his statement could not be regarded 
as voluntary. — H.M. Advocate v. 
Lieser, [1926] S. C. (J.) 88.— SCOT. 


4336 xviii. Burden 

of establishing voluntary charader of 
statement on Crown .] — R. ' v. Bellos, 
[1927] 3 D. L. R 186 ; [1927] 8. 0. R. 
268 ; 48 Can. Grim. Oas. 126.— CAN. 

4336 xix. How 

burden discharged .] — Sankby v. R., 
[19271 4 D. L. R. 245 ; [19271 S. C. R. 
436 ; 48 Con. Grim. Oas. 97.— CAN. 


4336 XX. .]— R. V. 

Seabrooke, [1932] 4 D. L. R. 116; 
O. R. 576 ; 68 O. O. C. 328.— CAN. 

4336 xxl. Deter- 

mination of any question raised as to 
the voluntary character of a statement 
by an accused elicited by Interroga- 
tories administered by police officers 
is not a mere matter of discretion for 
the trial jud^. Where such a state- 
ment is elicited in the presence of 
several officers, the statement ought, 
os a rule, not to be admitted umesa 
(In the absence of some adequate ex- 
planation of their absenco) those who 
were present are produced by the 
Crown as witnesses, at least for cross- 
examination on behalf of the accused ; 
Sc, where the statement professes to 
give the substance of a report of oral 
answers given by the accused to Inter- 
rogatories, without reproducing the 
questions, then the written report 
ought not to be admitted In evidence 
imless the person who is responsible 
for its compilation Is (here again In 
the absence of some adequate explana- 
tion of his abseuc^ caUoa as a witness. 
— Thiffault V. R., [1933] 8. C. R. 
509 : 3 D. L. R. 691.— CAN. 


k i. Duty of police in examining 

suspect.] — R. V, Bohun (No. 2), [1933] 
3 W. W. R. 609.— CAN. 

sk. Before cTuirge laid — Afferbaution.] 
— Statements xni^o by an CMXiused in 
answer to questions put by police 
officers during their investigation of the 
crime. Sc after he had been warned that 
anything he^said might be used as 
evidence, but before be had been 
ohar^d with the crime : — Held : inad- 
missible against him, since, on the 
evidence, it could not be said that they 
were made voluntarily. — R. v. Buoham, 
[1936] 1 W. W. R. 697 ; 43 Man. L. R. 
581.— CAN. 


PART XII. SECT. 5, SUB-SECT. 6.— A. 

4380 xiil. .]— Wbeape the village 

panch told aooneed that the truth 



VoL XIV. — Criminal Law. Cases 48fl4a— 4684a. 


4804a. — — .] — The prisoners, two children, one 
aged eight & the other a little older, were 
tried for attempting to obstruct a railway 
train. It was proved that, the mothers of 
the ^prisoners & a pohceman being present, 
after they had been apprehended, the mother 
of one of the prisoners said: “You had 
better, as good boj^, tell the truth “ ; where- 
upon both the prisoners confessed : — Held : 
this confession was admissible in evidence 
against the prisoners. — R. v. Reeve & Han- 
cock (1872), L. R. 1 C. C. R. 362 ; 41 L. J. 
M. C. 92 ; 26 L. T. 403 ; 20 W. R. 631 ; 12 
Cox, 0 C. 179, C. C. R. 

Annotations .—Reid. R. v. Hatte & Culfife (1883), 49 L. T. 780 ; 
R. V. Jackson (1930), 80 Sol. Jo. 977. 

4514a. .] — Two jH'isoners, O. &; S., were 

charged with an attempt to i^rocure the 
commission of an act of indecency. '^Fhe 
first count charged them together, the second 
charged O. as the instigator of the crime, 
the third charged 8. as the instigator. Tlie 
jury were told to disregard the first count, 
an application ft >r separate trials was refustxl. 
The only evidbf.ce was that of two police 
officei'S who foui.d the prisoners in a public 
lavatory. 8. had made a statement to the 
ptdice <te this was put in, but at the trial 8. 
denied its accuracy. The jury were directed 
that the statement of 8. was not evidence 
against O. The jury acquitted 8. &; con- 
victed O. : — /feld : as the jury acquitted one 
& convicted the other prisoner, they did not 
act upon the police evidence, but upon the 
statement of 8. As this was inadn)jssible 
against O., the conviction of O. must be 
quashed. — R. v. Guam, |1938) 3 All E R. 
793 ; 26 Or. App. Rep. 213, 0. 0. A. 

4526. Add. Annotation : — Consd Minter v. Priest, 
[1929] 1 K. B. 655. 

4534. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 666. 

4536a. False answer in Chancery — Solicitor 

present when put In.] — Attorney present at 
putting in an answer cannot be obliged to 
swear. — R. v. Watkinson (1739), 2 Stra. 
1122 ; 93 E. R, 1072. 

Annotation: — Consd. Greenhongh v, Gaskell (1833), Ooop. 
temp. Brongrh. 96. 


4543a. — — .] — In a trial for murder the 

Crown must prove death as the result of a 
voluntary act of the prisoner & malice of the 
prisoner. When evidence of death & malice 
has been given, the prisoner is entitled to 
show by evidence or by examination of the 
circumstances adduced by the Crown that 
the act on his part which caused death was 
either unintentional or provoked. If the 
juiy are either satisfied with his explanation 
or, upon a review of all the evidence, are left 
in reasonable doubt whether, even if his 
explanation be not accepted, the act was 
unmtentional or provoked, the prisoner is 
entitled to be acquitted. — Woooiington v. 
Public Prosecutions Director, [1936] 
A. C. 462 ; 104 L. J. K. B. 433 ; 153 L. T. 
232 ; 51 T. L. R. 446 ; 79 Sol. Jo. 401 ; 26 
Cr. App. Rep. 72 ; 30 Oox, C. 0. 234, H. L. ; 
revsg. 8. C. sub nom. R. v. WooiJviiNGTON. 
179 L. T. Jo. 256, 0. 0. A. 

Annotations : — ^Refd. Mahadeo v. R., [1936] ‘2‘All E. R. 813; 

R. V. Jackson (1936), 80 8ol. Jo. 977. 

4545. Add. Annotation: — Apprvd. Woolmington 
V. Public Prosecutions Director, [1936] A. 0. 
426. Refd. R. v. Ourrell (1935), 25 Cr. App. 
Rop. 116. 

4548a. Murder.] — Woolmington v. Public 

Prosecutions Director, No. 4643a, ante. 

4548b. .] — R. V. Jackson (1936), 80 

Sol. Jo. 977, 0. C. A. 

4552. Add. Annotation : — Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

4564a. .] — The prisoner was 

charged with the murder of his son, whoso 
body had not been found. The prisoner 
I)rior to trial had made several confessions to 
the effect that he had murdered t^he boy & 
disposed of the body, but at the trial he 
retracted these gave evidence that he had 
found the dead body of the boy in a canal. 
Apart from tlie prisoner’s statements, there 
was no direct evidence that the boy was 
dead : — Held : the evidence was sufficient 
to justify a conviction. 

Observations on evidence of the corpus 
delicti on a charge of murder. — R. v. Davidson 
(1934), 78 Sol. Jo. 821 ; 26 Cr. App. Rep. 21, 
0. C. A. 


had come ont, & that he had better 
say what he knew, & accused there- 
upon confessed his gnllt : — Htld : the 
confession was inadmissible in evidence. 
— Kunja Subudhi V. R, (1928), I. L. R. 
8Pat.289.— IND. 

4880 xlv. .] — A police officer to 

whom a confession was k»aid to have 
been made had said to deft, that “ It 
would be better to tell the truth " : — 
Held : such an expression Imports the 
probability of benefit to be derived 
by the accused from telling the truth 
& therefore a statement so Induced Is 
inadmissible, — R. v. Brown, [1931] 
3 D. L. R. 692 ; O. R. 154 ; 66 C3an. 
C. C. 258.— CAN. 

PART XII. SECT. 6. SUB-SECT. 6.*- 
C. (b). 

4474 I. Medical man.} — R. v. Road- 
HOtTBE. (19341 1 w. W. R. 349 ; 61 
O. O. C. 191 ; 48 B. C. R. 10.--CAN. 

4 i. .}~“A collecting & an assis- 

tant ** panohayet ** are persons in 
authority within Evidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the oiroum- 
atanoes of the oonunisaion of the 
olZenoe. — R. v. Ganesh Qhandba 
Goldab(19*«). I. L. R. 50 Oaio. 127.— 


sc. Authority in relation to inquiry.] 
— The words person in authority 

In Evidence Act, 1872, s. 24, have 
reference to a jporson who has authority 
to interfere in the matter under 
inquiry, as, for example, a person 
engaged in the apprehen^on, detention 
or prosecution of the aroused, or who 
is empowered to examine him. — San- 
TOKHl BeLDAR V. KINO-EMPRROB 
1933), I. L. R. 12 Pat. 241.— IND. 

sf. Informant.) — Aji informant is a 
person in authority within the meaning 
of the rule with respect to the admis- 
sion in evidence of a oonfession made 
by an accused. In order for the Crown 
to satisfy the burden on It of showing 
affirmatively that the oonfession was 
voluntary it is necessary to show all the 
clroumstances under which the con- 
fession was made, not merely what 
the accused said but also what was said 
by others & any circumstances which 
may have had any effect on the 
accused’s mind. — R. v. Newer, (1934] 
1 W. W. ll. 295 ; 3 D. L. R. 237 ; 61 
C. O. O. 316,— CAN. 

PART XII. SECT. 6, SUB-SECT. I. 

4540 lil. .1 — In a criminal prose- 
cution the charge against accused must 
be proved absolutely. If there is a 
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reasonable doubt th<i conviction must 
bo quashed. — R. v. Derby (1924), 42 
Can. Grim. Cas. 152. — CAN. 

4540 iv. .) — R. e. Mybrs (Ont.) 

(1928), 50 Can. Grim. Cos. 350.— CAN. 

k I. .1 — R. V. Bryant (Sask,) 

(1929), 52 Can. Grim. Gas. 410.— >CAN. 


PART XII. SECT. 6, SUB-SECT. 2. 

8 (p 430) i. Lawful posesssion 

of liqurn- in lawful place .} — II. v. Gain 
(Ont.) (1929), 52 Con. Grim. Oaa. 179. — 
CAN. 

8 (p, 430) 11. When discharged.] 

— R. V . Smith (Alta.) (1929). 52 Can. 
Grim. Cas. 193.-— CAN. 


0 (p. 431) 1. .1— Where, 

on a charge of unlawfully wounding a 
certain person with Intent to malm or 
disable him, the Crown proves that the 
accused di^harged a firearm in the 
direction of a crowd of persons Sc 
wounded the person named, it 
establishes its case. Sc the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound. — R. v. 
Smart, (19271 3 W. W. R. 768 ; 49 
Can. Gfiio. Gas. 75 ; 23 Alta. L. R. 
349.— CAN. 
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4588. Add, Annotation : — Retd. Broome v. Agar 
(1928), 138 L. T. 098. 

4598. Add, Annotation : — Expld. Woolmington v. 
Public Prosecutions Director, [1935] A. 0. 462. 

4606. Add, Annotation : — ^Reld. R. v, De Montalk 
(1932), 23 Or. App. Rep. 182. 

4608. Add, Annotation : — ^Apprvd, Woolmington 
V, Public Prosecutions Director, [1935] A. C. 
462. 

4610. Add, Annotation : — Consd. R. v, Bernhard) 
[1938] 2 K. B. 264. 

4620. Add, Annotation : — Retd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

4645. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 686. 

4650. Add, Annotation: — Consd. Pointon t?. Oox 
(1926), 136 L. T. 606. 

4659. Add, Citation : — 1 Leach, 300, n. 

Add, Annotation : — Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 

4662a. — .] — A deft, is entitled to see a 

written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony. — R. v. 
Clarke (1930), 22 Cr. App. Rep. 68, C. C. A. 

4662b. .] — R. V, Thomas, No. 6910a, post, 

4692.* In the cross-reference following this case, 
for ** See Part XXIII., Sec;. 1, sub-sect. 1, 
Q. (ft), posW^ read See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (6), post,'* 

4e93a. During hearing.] — (1) When one 

joint deft, pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not thereby 
disqualided from giving evidence. — R. v, 
Briggs (1930), 22 Cr. App. Rep. 68, C. C. A. 

4697a. Cross-examination by Judge.] — Observations 
on the undesirability of a prisoner when 
giving evidence-in-chief on his own behalf 
being unduly subjected to cross-examination 
by the judge. — R. v, Cain (1930), 25 Cr. App, 
Rep. 204, 0. C. A. 


4705a. Duty of counsel — ^To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), "s. 1 ( / ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
— R. V, McLean (1926), 134 L. T. 640 ; 19 
Cr. App. Rep. 104, 0. C. A. 

4705b. To refrain from cross-examining as to 

character.] — R. v, Dunkley, No. 4734a, post 

4711a. .] — R. V. Baldwin, No. 3820b* 

ante, 

4712. Add, Annotation : — Consd. R. v, Baldwin 
(1926), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused iikely to commit offence charged.] — 
R. V. CouLMAN, No. 3166e, ante, 

4712b. Question suggesting dishonesty.] — The 

prisoner was accused of conspiracy & receiv- 
ing goods obtained by false pretences. In 
cross-examination he was asked about his 
bkpey., 4fc, after a suggestion that he was 
» attempting to put his dischai‘go at a date 
• earlier than it actually was, he was asked in 
successive questions whether keeping books 
of account would have made any difference 
in his bkpey., in his prosperity, or in his 
lionesty. The last question was objected to 
as suggesting he had been guilty of dis- 
honesty & tending to show he was of bad 
character : — Held : the question was one 
tending to show the prisoner was of bad 
charactfir <fe therefore inadmissible under the 
Criminal Evidence Act, 1898 (c. 36), s. 1. 
The conviction should, therefore, be quashed. 
— R. V , Cohen, [1938] 3 All E. R. 380 ; 159 L. T. 
477 ; 82 Sol. Jo. 746; 26 Or. App. Rep. 190, 
C. C. A. 

4712c. What amounts to Imputation of crime — 
Question as to having been at industrial school 
— Admissible.] — R. v, Cravitz (1931), 172 
L. T. Jo. 324; 23 Cr. App. Rep. 74; 76 
Sol. Jo. 60, C. C. A. 

4715. Add, Annotations : — Consd. R. v, PoUinger 
(1930), 22 Or. App. Rep. 75. Refd. R. v. 
Dunkley (1926), 134 L. T. 632 ; R. v, McLean 
(1926), 134 L. T. 040. 


PART XII. SECT. 6, SUB-SECT. 3.— B. 

4610 i. Sufficiency of proof — Question 
of fact for jury .] — The quostlon of 
Intent is for the Jury & not for the 
Crown. — U. v, MoLaohlan (1923), 66 
N. 8. R. 413 i 41 Can. Crim. (jaa. 249. — 
CAN. 

4620 i. Whether special intent must 
be proved — In malicious damage to 
property ,] — R. v, Mashabion, 11924J 
App. D. 11.— S. AF. 

PART Xll. SECT. 6. SUB-SECT. 4.--A. 

•h. Adniiss^ilUy not affected by 
means of procuring evidence ,] — R. v, 
Pkrry (P. E. I.) (1929), 62 Can. Crlm. 
Oaa. 166. — CAN. 

PART XII. SECT. 6. SUB-SECT. 4.— C. 

•m. Matter for discretion of court.}-^ 
Act 31 of 1917, s. 266 (i), which mahes 
proTialon for the taking of evidence 
on oommisslon In odminal prooeedings, 
is permissive & confers on a superior 
ot. the discretion, whether, under the 
ciroumateLnoee of any particular case, 
it is in the Interest of justice to have 
the evidenoe of a witness taken on 
commission or not. — R. v, Lbvt, (1929) 
App. D. 812.--S. AP. 


PART XII. SECT. 12, SUB-SECT. 1. 

b 1. Policemen or spotters — Sale 

of inloxiccUing iKruors. v, Oan- 

OII.LA, [1928] 2 D. L. R. 783 ; [1928] 
1 W. W. R. 852 ; 60 Can. Crim. Css. 
48 ; 37 Man. L. R. 315.— CAN. 

ft 1. Informer.] — Habris v, R. 

(1927), 48 N. L. R. 330.— S. AF. 

PART XII. SECT. 12, SUB-SECT. 2.— 
A. 

a i. Preliminary enquiry. ] — 

Although sect. 686 of Criminal Code, 
R. S. O,, 1927, does not expressly give 
ah accused the right to give evidenoe 
on his own behalf at the preliminary 
enquiry; he may, nevertheless, exercise 
that right, by virtue of the competence 
conferred on him by sect. 4 of Canada 
Evidenoe Act, R. 8. O.. 1927.— R. v. 
Rotkliuk, (1936) 1 W. W, R. 278 ; 
65 Can. O. C. 206.— CAN. 

b i. Can bt compelled to furnish sped ‘ 
men of ftandwriting,] — A witness, in a 
orimined trial, though he be accused 
testifying on his own Qehalf, while under 
cross -examlnatioo may be ordered to 
write oortain words dictated to him, & 
when aooiised Is the witness an effect 
of such writing may be that a letter, 
otherwise unproved, is admitted in 
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evidence against him. — R. v. Whit* 
TAKER, [1924] 3 D. L. R. 63; 2 

W. W. R. 706 ; 42 Can. Crim. Cas. 162. 
—CAN. 

g i. Breach of city bye-law,] 

— R. V, Hart (1891), 20 O. R. 611.— 
CAN. 

g ii. By prisoners counsel — 

Whether ground for new trial.] — The 
refusal of counsel to permit the 
prisoner to give evidence, against his 
own wishes, is not ground for a new 
trial.— R. v. MacTemple (Frep), fl935] 
3 D. L. R. 436 ; O. R. 389 ; ^64 Can. 
C. C. 11.— CAN. * 

4696 1, May be cross-examined.] — 
A.-G. V. Murray, [19261 I. R. 286.— 

IR. 

8g. Evidence as to characicr—Wam- 
ing of consequences — Duty of legal 
adviser.] — It is the duty of a i>er 80 U 
who, at the trial, acts as the legal 
representative of an accused person 
who makes a statement from the dock, 
to warn the accused of the probable 
consequences of a reference to cnaracter 
in such circumstances, there is no 
duty on the Crown to see that such a 
warning is given. — R. v. ' Bennett 
(1936), S. R. N. S. W. 329 ; 53 N. B. 
W. W. N. 67.— AUS, 



VoL XIV.— Criminal Law. Cases 4716-4764a. 


4716. Add, Annotation : — Dlstd. R. v, Kine (1927) 
20 Or. App. Rep. 158. 

4717b. Suggesting other offences.]— A prisoner 

was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 
ming im that they ought to disregard the 
effect of those questions : — Held: the mischief 
caused by the questions was incurable &; the 
. conviction must be quashed. — R. v. Morris- 
sey (1932), 23 Or. App. Rep. 188, 0. C. A. 

4717c. ,] — ^Applt., who was charged with 

receiving part of the proceeds of several 
cases of shopbreaking & housebreaking, 
put his character in issue at the trial, was 
asked in cross-examination a series of 
questions suggesting that he had feloniously 
received other portions of the stolen property, 
of which there was no evidence, & that a sum 
of money found on him on arrest represented 
the proceeds of the sale by him of those 
portions of the property : — TIdd : the cross- 
examination vas inadmissible as offending 
against the prin uples laid down by the House 
of Lords in Ma,nvell's Case, No. 4729a, post, 
& the conviction must be quashed. — R. v. 
SUG ARMAN (1935), 79 Sol. .Jo. 9(36 ; 25 App. 
Rep. 109, C. C. A. 

4717d. Prisoner’s character in issue — Statement 
that prisoner struck off Medical Register.] — 

Held : cross-examination as to the prisoner’s 
character was rightly allowed. — U. v. 
Starkie (1932), 76 Sol. Jo. 780, C. 0. A. 

4717e. Character not In issue — Question as to 
previous conviction — InadmissibSe. | R. v, 
Tomasso (1934), 25 Cr. App. Rep. 14. C, 0. A, 

4729a. Question as to previous acquittal — Ad- 
missibility,] — A person charged with an 
offence, who has put his character in issue., 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (/) (ii.), as a rule cannot be asked in 
cross-examination whether he has been 
charged with an offence other than that 
wherewith he is then charged when that 
charge has resulted in an acquittal ; for such 
a question does not satisfy the crucial test 
of relevance. In general, no question as to 
whether a prisoner has been convicted or 
charged or acquitted should be asked or, if 
asked, allowed by the judge, who has a 
discretion under proviso ( / ), unless it helps 
to elucidate the particular issue or goes to 
credibility. Such a question, even if it goes 
to credibility, ought not to be admitted if 
the jury may be misled by it into thinking 
that it goes not to credibility but to the 
probability of his having committed the 
offence of which he is then charged. The 
mere fact of a charge cannot in general be 
evidence of bad character & is no proof that 
the person charged had committed the 
offence. — Maxwell v, DmEcroR of Public 
Prosecutions, [1935] A. C. 309 ; 103 L. J. 
K. B. 501 ; 151 L. T. 477 ; 98 J. P. 387 ; 60 
T. L. R. 499 ; 32 L. G. R. 335 ; 24 Cr. App. 
Rep. 152 ; 30 Cox, C. C. 160, H. L. 

AnnoUdions : — Distd. R. v. Waldman (1934), 24 Cr. App. Rep. i 
204. Consd. R. V. Sugannan (1935), 79 Sol. Jo. 96G. I 


PART XII. SECT. 12. SUB-SECT. 2. 

— C. (c). 

4726 ii. .] — prisoner grivlngr 

3videnoe on his own behalf, may be 
3r(^-exainined as to a previons oon- 
viotlon. — R. t). Dalton, [1935] 3 
D. L. R. 773 ; 9 M. P. B. 481 ; 64 


4729b. .] — Applt. charged with receiving 

property knowing it to be stolen had put his 
character in issue & was asked in cross- 
examination about a previous conviction & 
a previous acquittal for the same offence : — 
Held : the conviction must be upheld. — 
R. V. Waldman (1934), 78 Sol. Jo. 634 ; 24 
Cr. App. Rep. 204, 0. 0. A. 

4729c. .] — ^Applt. was charged with in- 

decent assault on three young girls, & pdt 
his character in issue. In cross-examination 
he was asked a number of questions with 
regard to previous complaints by other 

I young gii'ls of similar conduct on his part. 
Those complaints had led to charges which 
in every case had been either dismissed or not 
proceeded with. Similar questions were put 
m cross-examination to a witness called by 
applt. as to character : — Held : the cross- 
exaiiiination was inadmissible, Sc the con- 
viction must be quashed. — R. v, Wadey 
( 1935), 25 Cr. App. Rep. 104, C. C. A. 

4733. Add. Annotation : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4734a. Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
8. 1 ( / ), so as to render cross-examination of 
prisoner as to character admissible. 

(2) Even where sucli a lino of cross- 
examination is admissible in low, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-examine. — R. v. Dunkley, 
[1927] 1 K. B 323; 90 L. J. K. B. 15; 134 
L. T. 632 ; 90 J. F. 75 ; 28 Cox, C. C. 143 ; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; K. v. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4747. Add. Annotation : — ^Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4748. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. Mclx;an (1926), 
134 L. T. 640. 

4749. Add. Annotation : — Refd. R. '»». Dunkley 
(1926), 134 L. T. 632. 

4750. Add. Annotation : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4751a. .] — Statements by a defendant in 

evidence which do not per ae import “ im- 
putations ” within Criminal Evidence Act, 
1898 (c. 36), 8. 1 if) (ii), may do so by 
reason of “the nature or conduct of the 
defence.” — R. v. Pollinger (1930), 22 
Cr. App. Rep. 75, C, 0. A. 

4754a. .] — (1) Questions ought not to be put 

in cross-examination to a prisoner in such 
a form as may involve him inadvertently in 

witnesses for the prosecution (the 
owner of the article stolen) told lies 
In giving evidence does not Involve 
an Imputation on the character of the 
witness of the prosecution so as to 
justify a question relating to previous 
convictions of the deft. — HKwnr v. 
Lenthall, [1931] S. A. S. R, 314.-AUS. 


Can. C. C 140 ; 5 F. L. J. (Can.) 84.— 
CAN. 

PART XIL SECT. 12, SUB-SECT.— 2. 
C. (d). 

4788 Ii. The fact 

that a deft, on a larceny charge stated 
In giving evidence that one of the chief 
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Cases 4764a— 48168. English and Empihe Digest Sdhplement. 


an attack on the character of a witness for the 
Crown. 

(2) A threat to a prisoner-witness that his 
character may be disclosed as the result of 
his not withdrawing an imputation on the 
truthfulness of a witness for the Crown, 
which leads to such withdrawal is, in effect, 
preventing his defence being put to the jury. 
— R. V, Eidinow (1932), 23 Cr. App. Rep. 
146, C. C. A. 

^766a. Meaning of ‘‘ same offence.’*] — Applt. was 

charged & convicted at Quarter Sessions 
under the Larceny Act, 1910 (c. 50), 

s. 20 (1) (iv) (a), with fraudulently converting 
certain property entrusted to him. On the 
same indictment another prisoner, M., was 
charged under sect. 32 (1) of the same Act 
with causing by false pretences money to be 
paid to applt, Applt, stated in evidence 
against M. that M. inad signed certain docu- 
ments in his presence. Counsel for M. then 
cross-examined applt. as to a previous con- 
viction of his : — Held : as applt. & M. were 
not charged with the same offence, it was 
not open to M.’s counsel by virtue of Criminal 
Evidence Act, 1898 (c. 30), s. 1 ( /) (iii), to 
question applt. on his previous convictions, & 

• the conviction must be quashed. — R. v, 
Roberts, [1930] 1 AU E. R. 23 ; 154 L. T. 
270 ; 100 J. P. 117 ; 62 T. L. R. 234 ; 80 
‘Sol. Jo.. 208; 25 Cr. App. Rep. 158; 34 
L. G. R. 147 ; 30 Cox, C. C. 360, C. C. A. 

4764a. Grievous bodily harm.] — Upon 

an indictment for indicting grievous bodily 
harm, the wife of prisoner must not be called 
‘ as a witness for the Crown. — R, v. King 
( 1925), 19 Cr. App. Rep. 34, C. C. A. 


4765a. .] — A wife is not bound in case 

of high treason to discover her husband’s 
treason, therefore by the common law she 
shall not be examined. — A non. (1012), 1 
Brownl. 47 ; 123 E. R. 650. 

4770. Add. Annotation : — Refd. Statham v. Stat- 
ham, [1929] P. 131. 

4771a. .] — At common law, on a 

charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness. — R. v. Lapwobth, 
[1931] 1 K. B. 117 ; 100 L. J. K. B. 62 ; 144 
L. T. 126 ; 95 J. P. 2 ; 29 L. G. R, 61 ; 29 
Cox, C. 0. 183 ; 47 T. L. R. 10 ; 74 Sol. Jo. 736 ; 
22 Or. App. Rep. 87, 0. 0. A. 

4789a. .] — Three prisoners were charged 

jointly with shopbreaking, & all were con- 
victed. The wife of one of the prisoners 
was called as a witness for the Crown, &, 
after stating that she was willing to give 
evidence, gave evidence which was vital to 
the case against the other two prisoners. 
These two prisoners appealed : — Held : as 

. , the wife of the third prisoner was not a 
competent witness for the prosecution, the 

^ convictions must be quashed. — R. v. Mount, 
R. V. Metcaxpe (1934), 78 Sol. Jo. 225 ; 24 
Cr. App. Rep. 135, C. C. A. 

4799. Add. Annotation : — Refd. R. v. Mount, R. 
V. Metcalfe (1934), 78 Sol. Jo. 225. 

4800. Add. Annotation : — Distd. R. v. Lapworth, 
[1931] 1 K. B. 117. 

4804. After this case add : — 

,] — nowy Criminal Law 

Amendment Act, 1912 (c. 20), s. 7 (6). 

4816a. .] — R. V. Southern, No. 3160f, 

ante. 


PART XII. SECT. 12. SUB-SECT, 2.— 
C. (e). 

4766 11 . .] — Two prisoners, 

tri^ together on one complaint, each 
gave evidence under Criminal Evidence 
Act, 1898 (c. 36), s. 1. In the opinion 
of the Judgre the evidence of neither 
inorlrnlnated the other : — Held : neither 
was entitled to cross-examine the 
other, such rlgrht of cross-examination 
being limited to the case where, in the 
opinion of the Jiidgro, the evidence 
fiflven incriminated, or tended to 
Incriminate, the fellow prisoner. — 
Gbmmbll & M*Padybn v. MaoNivbn, 
[1928] 8. 0. (J.) 5.— SCOT. 

PART XII. SECT. 12, SUB-SECT. 8.— 
A. (a). 

so. Crime affecting property of hus- 
band.] — A married woman was tried 
on on indictment which charged her 
with uttering as gjenulne cheques on 
which her husband *8 signature had 
been forged by her. The husband 
was adduced bv the prosecutor as a 
witness, his evidence consisting of a 
repudiation of his signature : — Held : 
there was nothing In principle or on 
the authorities to warrant the restric- 
tion of evidence given by one spouse 
against the other spouse to oases whore 
the alleged offence Involved injury to 
his person onlv & not to his property. 
— POSTBR V. H.M. Advooatb, [19321 
S. C. (J.) 76.-* SCOT. 

PART XII. SECT. 12, SUB-SECT. 8.— 

B, 

q 1 . .1 — On the trial of a 

person charged with on ofitenoo other 
than one within the classes of offences 
excepted by sub-sect, of sect. 4 of 
Canada Evidence Act from the opera- 
tion of sub -sect. (1) thereof, neither the 
aooused nor the husband or wife, as the 


cose may bo, of the accused is compe- 
tent to rive evidence on behalf of the 
prosecution ; but either the accused 
or the husband or wife of the accused 
may, but semble the husband or wife 
Is not oompellahlo, give evidence on 
behalf of the defence ; provided, how- 
ever, that in no case shall the husband 
or wife bo compellable to disclose any 
communication made to him or her by 
his or her spouse during their marriage. 
— R. V. Arnbson, [1930] 3 W. W. R. 
163; 64 Can. O. C. 330.--CAN. 

8 i. Children Act. 1908 (c. 67)— 

Whether competent — Offence involving 
bodily injury. h— A man was tried upon 
a charge of using certain lewd, indecent 
& libidinous practices towards a riii 
aged six : — Held : an offence involving 
bodily injury to the child within the 
above Act, aithougb no actual physical 
hurt had been done to her, & the wife 
of accused could imder that Act & 
Orlmlnal Evidence Act, 1898, be called 
& examined by the Crown as a witness. 
— H.M. Advocate v. Lee, [1923] S. C. 
J.) 1,— SCOT. 

f ii. — »--.l — ^A man was 

tried upon indictment for striking at, 
& attempting to out with a razor, a 
child a^d six weeks ; — Held : an 
offence involving bodily injury to the 
child within the above Act, although 
the child had not been physically 
injured or actually touched, h the wife 
of accused could be called & examined 
by the Crown as a witness. — H.M. 
Advocate v. Macphis, [1926] S. C. (J.) 
91.— SCOT. 

PART XU. SECT. 12.,SUB-SBCT. 4.— B. 

4816 I. AdmisaibUtty under Children 
Act. 1908 (c. 67), 9. so — CondiHotke of 
reeepHfm.}r^Held : the purpose of 
sect. 30 of Children Act, 1908, was to 
enable a ohffd “ of tender y'ears,” age 
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not defined by the statute, who does 
not, in the opinion of the ot., under- 
stand the nature of an oath, to give 
evidence not upon oath if, in the 
opinion of the ct., the child has suffl- 
oient intelligence to justify the re- 
ception of the evidence & understands 
the duty of speaking the truth. The 
sect, did not alter the previous law as 
to the reception of the evidence of 
children on oath, which was & is a 
question, not of ago. but of the intelli- 
gence & actual meutri capacity of the 
child witness, his sense & reason of the 
danger & impiety of falsehood. 
Strictly speaking, the objeotlon to the 
reception of the ohild*s evidence on 
oath should bo taken, & the witness 
interrogated by the ot., on the vraie 
dire, but the practice became estab- 
lished that the objection might be 
taken on facts elicited, after the person 
was sworn as witness, during the direct 
examination or even during the cross- 
examination, &, if It prevailed, the 
judge would strike out the evidence & 
withdraw it from the Jury. — A.-G. v. 
0‘SUIJ.IVAN, [1930] I. R. 552.— IR. 

a i. Criminal Code. s.*1003.]— 

R. V. Gsauvnix (1924), 43 Can, Crim, 
Cas. 360.— CAN. 

. TT" — T"*] — Prisoner was 
indicted for an indecent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child alleged to have been 
assaulted & of two other children of 
tender yean. & the evidence of the 
mother of the girl that she had asked 
the child what she was crying about, 
& that the child’s reply was a complaint 
of prisoner's oonduot to her: — Held: 
(1) the unsworn testimony of a child 
ot tender years could not be corro- 
borated by the unsworn testimony ot 
any number of such children ; (2) the 



VoL ZI?.— Crimmal Law. Cases 4818— 4878a. 


4818. Add, Annotations : — Consd. R. v, Bailey 
[1924] 2 Bl. B. 300. Retd. R. v. SoutherD 
(1929), 142 L. T. 383. 


4819. Add, Annotations : — Consd. R, v, Grece 
(1932), 102 L. J. K. B. 126. Refd. U, v. 
Southern (1929), 142 L. T. 383. 


4822. Add, Annotations : — Refd. R. v. Southern 
(1929), 142 L. T. 383 ; R. v, Gregg (1932), 
102 L. J. K. B. 126. 


4828a. .] — R. v. Southern, No. 

3156f, ante, 

4824a. .] — R. v, Stevens (1913), 

136 L. T. Jo. 442 ; 9 Or. App. Rep, 132. 

4824b. .] — Where the evidence of 

a young child requires corroboration as a 
matter of law or practice, the unsworn 
testimony of another child, which itself 
requires to be corroborated, cannot be treated 
as supplying the requisite corroboration. — 
R. V, Manser (1934), 78 Sol. Jo. 769 ; 25 
Or. App. Rep. 18, C. 0. A. 

4826a. .] — Appct. was convicted 

of unlawful carnal knowledge of a girl under 
thirteen, was sentenced to three years’ 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 


occurred immediately after the alleged offence 
had taken place : — Held : corroboration 
must not only connect, or tend to connect, 
the accused \^th the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself. — R. v, Evans (1924), 88 J. P. 196 ; 
18 Cr. App. Rep. 123, C. 0. A 

4826b. .] — Corroboration of the 

unsworn evidence of a child must be 
material evidence implicating accused.” — 
R. V. 8TANI.BY (1927), 20 Or. App. Rep. 68, 
0. 0. A. 

4867. Substitute following para. & citations ; — 

Wliere two prisoners are jointly indicted 
for a felony & plead not guilty, but one only 
is given in charge to the jury, the other is 
an admissible witness, although his plea of 
not guilty remains on the record undisposed 
of. — WiNSOR V, R. (1806), L, R. 1 Q, B. 390 ; 
7 B. & 8. 490 ; 36 L. J. M. 0. 161 ; 14 L. T. 
567 ; 30 J. P. 374 ; 12 Jur. N. 8. 561 ; 14 
W. R. 695 ; suh nom, R. v, WiNSOR, 10 Cox, 
C. C. 327, Ex. Ch. 

4867a. .] — Where two prisoners are 

indict/6d & tried together, one is not a com- 
petent witness for the other. — R. v, Payne 
(1872), L. R. 1 C. 0. K. 349 ; 41 L. J. M. 0. 
65 ; 26 L. T. 41 ; 36 J. P. 462 ; 20 W. R. 
390 ; 12 Cox, C. C. 118, 0. C. A. 

Annotations: — Apld. K. v. Thompson Q872), L. R. I 
.0. 0. R. 377. Consd. R. v. Wild© & Taylor (1895), 69 
J. P. 296 ; R. V. Hadwen, [1902) 1 K. B. 882. 

4878a. .] — R. v. Smith, No. 6066a, post. 


emswers of the girl to her mother’s 
questions were not evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts. — 
R. e. Coyle, 11926) N. 208.— IR. 


t ii. — .1 — A panel was tried 

before a sherlfl & jury upon an indict- 
ment which set forth certain lewd, 
indecent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 
condition of Ids person & clothing 
shortly after the offence, &, also, to the 
statements which he had made to them 
de recenti. The sheriff charged the 
Jury that the evidence was sufficient 
in law to entitle them to convict, & 
the panel was convicted. On appeal : 
— Held : the boy’s evidence was 
sufficiently oorrobprated in law by the 
evidence of his parents, & evidence of 
statements made by a victim de recciUi 
afforded oorroboratlou of that victim’s 
evidence. — M'Lknnan v. H.M. Advo- 
cate, 119281 S. 0. (J.) 39.— SCOT. 


f lii. Canada Eindence 

Act, s. 16.]— The effect of Canada 
Evidence Act, s. 16, is that the evi- 
dence corroborating a child must show 
that a crime has been committed & 
that the accused Is implicated.— 
R. V, SlLVEKSTONE, [1934] 1 D. L. R. 
726 ; O. R, 94 ; 61 C. C. 0. 258.— CAN. 

D 1. 8. P. R. V. Lamonp, [1926) 1 
D. L. R. 826 : 46 Can. Grim. Cas. 200 ; 
68 O. L. R. 264.— CAN. 


PART XII. SECT. 18, SUB-SECT. 1. 

r I. ,] — The question whether 

a witness is an accomplice is one of 
fact for the Jury, after the judge has 
instmoted them as to what oonstitutea 
an aocompUoe & has decided that there 
is evidence from which the can 
reasonably infer that the witness 
oomes within that categorjr^R. r. 
GALLAaHER, [1924] 4 B. L. R. 1059; 
8 W. W. R. 867.— CAN. 


4828 a a. 8. P, R. v, Rodqbbs iOnh), 


[19261 4 D. I*. H. 609 ; 46 Can. Crlm. 
Gas. 372. - CAN, 

4828 ii b. S. P„ R. v, Bandel (Ont.) 
(1927), 47 Can. Grim. Gas. 266.— CAN. 

4828 xvl. .1 — R. (Lesley) v. 

Mohel, [19311 1 W. \V. R. 209; 25 
S. L. H. 26?.— CAN. 

4828 xvii. R. e. Tommy, 

R. V. Kinney, R. v. MoKinijey, 
[1930) 1 D. L. R. 973 ; 52 Can. O. 0. 
321 ; on appeal, [1931 J 3 I).L. R. 608; 
55 Can. C. G. 350 ; 2 M. P. R. 242.— 
CAN. 

0 i. Person oriving bribe .] — A. & B. 
were charged with conspiring to obtain 
money from O. by unlawful means, 
rhe Crown case was that prisoners bad 
conspired to obtain, & had obtained, 
a largo sum of money from C. as a 
bribe to refrain from taking criminal 

g rooeodings against C. or his daughter, 
oth of whom gave evidence for the 
Grown. Accused denied having asked 
for or received any money : — Held : C. 
was not an aocomplhie. — R. v. Olholm 
& McPherson, [1925 J V. L. R, 377 ; 
47 A. L. T. 10 ; 31 Argus L. R. 228.— 
A US. 

•o. Person implicated in crime — 
Whether as principal or accessory.}— A 
person ImpUcatod. either us principal 
or as accessory in the crime imder 
Investigation, is ua ** acoompUoe ” 
within the rule. — A.-G. v. Linehan, 
[1929] I. R. 19.— IR. 

sp. Person cognisant of act of accused, 1 
— A witness, whose evidence hod been 
admitted as corroborating a girl, was 
shown to have known of the act of 
Boousod Sl to have assisted him to 
procure certain drugs to be used to 
bring about a miscarriage, but there 
was no evidence to show ho knew of 
the girl’s *»ge ; — Held : there was no 
evidence to show that the witness was 
an accomplice & the judge was right 
in not directing the jury that nis 
evidence was not corroborative. — R. 
e. Keknewell, [1927] S. A. S. R. 387. 
— AUS. 

tq. Person taking xooman to accused 


to perform iUegal op^ation .] — R. v, 
Synowizswa, [1931] 2 1). L. R. 06 ; 55 
Can. C. G. 63.— CAN. 

sr. Person purefiosino liqvcrr — re- 
porting pf\vr chase to police.] — A iwrson 
who purchasos liquor from accused & 
then reports the purchase to the polico 
1 h neltlier on a(’-oomplloo nor an agent 
provooakur U, his evidence does not 
require corroboration. — R. v. McKay, 
[1935] 2 D. L. R. 754 ; 8 M. P. R. 563 ; 
63 (Jan. G. O. 355.— CAN. 

sw. Person procuring liquor for 
accornnuKiatu/n of purchaser.] — A pur- 
chaw<ir liquor is an ac.f;oniplico of a 
seller whf» procured liquor for the 
accommodation of the iturchasor, 5c 
requires corroboration. — M cDonald v. 
R. (1935), 10 M. 1’. R. 38.— CAN. 

8Z. 'rfiieJ— Arc(nnplire of receiver .] — 
A 1-hief is to lie rcKardoil as an accom- 
plice of the rerieiver.-’ »«LNDEitsKN v. 
Miller, [1936] S. A. S. R. 206.— AUS. 

PART XIL SECT. 18, SJB-SECT. 2. 

St. Effect of Criminal Evidence Act, 
1898.) — Held: the evidence of one 
CO -accused was admissible as evidence 
against the others, the provisions of 
the Criminal Evidence Act, 1898 
(o. 36), nooessarlJy implying the admls- 
elblUty of such evidence. — Y oung v. 
H.M. Advocate, Todd v. H.M. 
Advocate, [19321 S. 0. (J.) 63.™ SCOT, 

PART Xll. SECT. 18, SUB-SECT. 4.— A. 

•V. Whether evidence corroborates — 
Ftmetiona of judge dt jury ,] — It Is a 
preliminary question of law for the 
Judge to determine whether there is 
any evidence that does corrohorato 
the story of the approver, so far as the 
oomplicity of the accused is ooneemed. 
The jud^ must not tell the jury that 
such or such wltnees does in fact 
oorrobora-te the approver. That to 
the function of the lory Sc depends 
upon whether they believe the witness 
or not.— R jbbati Mohan Ohakavabtt 
V. R. (1928), I. h, R. 58 Oalo. 160.— 
IND. 
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4891. Add, AnnotaMon : — Refd. R. v, Beebe (1925), 
133 L. T. 736. 

4900. Add. Annotation : — Consd. R. v. Beebe 
(1926), 133 L. T. 736. 

4902. Add. Annotations : — Consd. R. v. Beebe 
<1926), 183 L. T. 736. Retd. Statham v. 
Statham, [1920] P. 181. 

4908a. .] — If this ct. is satisfied, in a case 

where there ought to be corroboration of a 
charge, that there is not corroboration, it 
will quash a conviction. — R. v. Pari^er 
( 1924), 18 Cr. App. Rep. 103, 0. C. A. 

4919a. Corroboration required by statute — Case 
must be withdrawn from Jury in absence to 
corroboration.] — There are, with regard of 
certain offences, statutory provisions that no 
person shall be convicted upon the evidence 
of one witness unless such witness be corro- 
borated in some material particular impli- 
cating the accused. In these cases the law 
ib that the judge, in the absence of such 
corroborative evidence, must stop the case 
at the close of the prosecution & direct the 
jury to acquit the accused. Where no such 
statutory provision is applicable to the 
offence charged, the evidence for the pro- 
, secution consists of the uncorroborated testi- 
mony of an accomplice or accomplices, the 
law is that the judge should leave the case 
• to the jury after giving them the caution 
already mentioned (Lord 1 eading, C.J*.). — 
R. V. Baskerville, [1916] 2 K. B. 658 ; 86 


L. J. K. B. 28 ; 115 L. T. 458 ; 80 J. P. 
446 ; 60 Sol. Jo. 696 ; 26 Cox, 0. C. 624 ; 
12 Cr. App. Rep. 81, C. 0. A. 

Annotation: — Befd. R. v, Manser (1934), 25 Cr. App. Rep. 18. 
4934. Add. Annotaiions : — Apld. R. v. Evans 
(1924), 88 J. P. 196 ; R. v. Beebe (1925), 133 
L. T. 736. Consd. Statham v. Statham, [1029] 
P. 131. Apld. R. V. Charavanmuttu (1930), 
22 Cr. App. Rep. 1. Consd. R. v. Davies 
(1930), 22 Cr. App. Rep. 33. Refd. R. v. 
Ross (1924), 18 Or. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 687 ; R. v. Manser 
(1934), 25 Cr. App. Rep. 18 ; Mahadeo v. R., 
[1936] 2 AU E. R. 813 ; R. v. Lewis, [1937] 
4 All E. R. 360. 

4942. Add. Annotations : — ^Dlstd. R. v. Whitehead, 
[1929] 1 K. B. 99. Consd. Statham v. 
Statham, [1929] P. 131. 

4943a. .] — (1) It is an insufiQcient direction 

to the jury that material witnesses may be 
accomplices ; it must be added that if this 
is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
* charged, is not a matter to be left to the 
. jury. 

(3) Where similar offences are indicted 
on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of that concerning another. — 
R. V. Charavanmuttu (1930), 22 Or. App. 
Rep. 1. C. C. A. 


PART XU. SECT, 13, SUB-SECT. 4.— B. 


4891 xl. .1 — R. V. Davidson 

(1925), 44 Can. Orim. Caa. 311.— CAN. 

4891 xil. After trial before 

a Judge & Jury, deft, was convicted 
of the offenoe of stealing cattle. The 
cattle were In fact stolen — the defence 
was that deft, was not the thief. The 
only evideuoe against deft, was the 
testimony of an oooompUoe, one L. ; 
& the trial Jud^, in charging the Jury, 
told them that If they agreed that there 
was no evidence, but that of an 
accomplice. It was not safe to convict 
upon that, but if they were satlshed 
they might convict : — Held : the Jury 
were properly directed, — R, v. Skklly, 
[1928] 1 D. L. R. 019 ; 49 Can. Grim. 
Gas. 179 ; 61 O. L. R. 497.— CAN. 

4904 ii a. <S’. P, R. e. Rodqkrs (Out.), 
[1926] 4 D. L. R. 609 ; 46 Can. Grim. 
Caa. 372.— CAN. 

4904 vil a. .] — -The law as to an 

accomplico’s testimony is the same in 
British India as in England. — Aung Pe 
V. King-Empekob, I. L. R. [1937] 
Han. 110.— IND. 

4904 xli. .1 — R. V. Switzer 

(Ont.) (1925), 45 Con. Olm. Gas. 377.— 

CAN. 


4904 rlii. .] — A charge cannot 

be said to be estabilsbed merely on the 
uusuportod testimony of an accomplice. 
— R. r. Satibh Chandra Stnqha (1927 ), 
I. L. R. 54 Calc. 721.— END. 


4904 xlv. .] — Held .* It is not a 

rule of law that the evidence of an 
acoomplloe must be corroborated, but 
it Is the general practice to require 
oorroboration. — CouLTifiR & Trktpenb 
e.R, (1926), 29 W. A. L. R. 40.— AUS. 


4904 XV, .) — The rule that It is 

dangerous to oonviot on the uncor- 
roborated evidence of an oocomplloe 
applied in quashing on appeal a oon- 
vlotion for iinlawfuJiy purohasing from 
the Govt. Liquor Board a greater 
quantity of liquor than is allowed to 
be purchased on any one day. — R. v. 
Bkadb, [19281 2 D. L R. 325 : [1928] 
1 W. W. R. 657 ; 49 Can. Orim, Cas. 
292 ; 22 Bask. h. R. 203.— CAN. 


4904 xvi. .] — 11. V, MILI.IGAN 

(Sosk.) (1929), 52 Can. Grim. Cas. 400. 
—CAN. 

4904 xvii. .] — R. V. Brown, 

[1934] 1 W. W. R. 631 ; 61 O. C. C. 
201.— CAN. 

4904 xvlii. .) — R. V. McDonald 

(1935), 5 P. L. J. (Can.) 117.— CAN. 

4904 xix. .] — R. V. Ah Jim 

(1906), 10 Can. C. C. 126.— CAN. 

4904 XX. .]— In all cases wherein 

corroborative <widenco of the deserip' 
lion dealt with in Rex v. Raskennlle, 
[1916] 2 K. B. 658, is required & the 
trial is by a Judge sitting without a 
Jury, a conviction made on the un- 
corroborated evidence of an accom- 
plice, without an accompanying static - 
ment being made by the judge showing 
that he convicted with an apprec;latioii 
of the danger of so doing, should tie sot 
aside. If ho sees fit to convict in the 
face of the admonition of ots. past & 
present as to the danger of convicting 
upon tlie uncorroborated evidence of an 
accomplice ho Is at libert y to do so & 
his conviction will stand, provided he 
shows that the danger of so doing is 
present to his mind & the Jndgmimt is 
not otherwise objoctlonablo. There 
may bo a case in which a trial Judge 
may fittingly convict upon the un- 
corroborated evidence of an accom- 
plioo, but this would bo the very 
exceptional case. — R. r. Amblkr, 
[1939] 2 W. W. R. 225.— CAN. 

PART XII. SECT. 13. SUB-SECT. 4.— C. 

4941 ii. ,] — ^Affidavit of accused 

contradicting his testimony not 
sufficient corroboration of one witness. 
— R. V. Robertson, [1936] 3 D. L. R. 
608 ; 66 Can. 0. 0. 45 ; 10 M. P. R. 
346 ; 6 F. L. J. (Can.) 69.— CAN. 

g i. .] — General hostility to the 

victim cannot be considered to bo 
oorroboration of direct statement 
connecting aooused with a particular 
crime. Oorroboration must point to 
the identilloation of the person charged 
with the particular aot with which the 
direct evidence oonnecte him. — R. v. 

46 


Kalwa (1926), 1. L. 11. 48 All. 409.— 
IND. 

sb. Possession of safe-breaJeer's out- 
fit] — Applt. was convicted by a police 
magistrate of shop -breaking with 
intent. The only direct evidence was 
that of a confessed accomplice. In a 
room occupied by applt. in a rooming 
bouse there were found a revolver, 
sticks of dynamite, a battery & other 
articles used by safe-breakers : — Held ; 
although there was nothing but the 
accomplico’s testimony, & applt. ’s lies 
with respect to some of the articles, to 
connect the articles so found with the 
crime, &, although neither the fact 
that the revolver was Identified by the 
accomplice & proven to be applt. ’s 
property by an independent witness, 
nor the separate finding of any of the 
other articles, would In Itself constitute 
corroboration, nevertheless in view of 
the fact that those articles constituted, 
08 a whole, the usual & complete out- 
fit of a safe -breaker, their finding 
did constitute corroboration. — R. v. 
WUBCH, [1932] 2 W. W. R. 183 ; 40 
Man. L. R. 328 ; 58 C. C. C. 204.— 
CAN. 


PART Xll. SECT. 13, SUB-SECT. 4.— E. 

4960 viii. .] — Where the evi- 
dence of an accomplice has not been 
corroborated, Sc the charge to the Jury 
merely tells them that ii they believe 
the oi'oompllce they should convict 
accused, the Jury Is not 'properly 
directed : &. where It is impossible to 
say that If properly directed they must 
Inevitably have come to the same 
conclusion, the conviction must bo 
quashed. — R. v. Stasiuk (Bask.), 
[1926] 4 D. L. R. 811; [19261 2 

W. W. R 723 ; 46 Con. Olm. Cas. 
129.— CAN. 


4960 ix. .]— In charging the 

Jury the trial Judge said ; “ Unless 
you are convinced beyond any real 
doubt that the girl has ^ven testimony 
which is true in the material particulars, 
namely : the date & place of connection 
with the aooused, then the accused is 
entitled to your verdict. But If you 
are so. convlnoed, then, of course* it 
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4972a. .] — R. v. Smith, No. 6066a, post. 

4972b. .]— R. V. Beebe, No. 6066b, poaL 

4972c. .] — The prisoner was charged with 

receiving property, well knowing the same 
to have been stolen. The defence was that 
the prisoner had been the innocent victim of 
the actual thieves, who had “ planted the 
property on him. The thieves themselves 
gave evidence against him & the prisoner 
gave evidence which was very similar to the 
story of the prosecution, except that it 
demed any knowledge on the part of the 
prisoner that the property had been stolen. 


Part XIII. — Punishment 

4974a. .] — R. v, Jones, R. v. Poole, R. v. 

Tbeey (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. .] — R. V Wright (1925), 19 Cr. App. 

Rep. 19, C. C. A. 

4974c. .1 — R. V. Buggs (1910), 6 Or. App. Rep. 

74, 0. 0. A. 

4985a. .] — A sentence of greater 

severity than the sentence appropriate to a 
particular offence ought not to be imposed 
merely because a prisoner has, in the oi>inion 
of the trial judge, committed perjury in the 
witness-box. — R. v. Quinn (1932), 23 Cr. 
App. Rep. 190, 198, C. C. A. 

4994a. .J — The mere fact that a 

man has been convicted many times is nr.t in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v. Taylor (1924), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving liim a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— B. V . Price (1924), 18 Cr. App. Rep. 138, 
C. C. A. 


The jury received no direction upon the 
necessity for corroboration of the evidence of 
accomplices : — Held : the case was one where 
such a direction was undoubtedly necessary, 
&, though the ct. had power to allow the 
verdict to stand, this was not a case where 
there was corroboration of such manifest 
cogency that the conclusion was not to be 
resisted that the jury, properly directed, 
would certainly have arrived at the same 
conclusion. — R. v, Liswis, [1937] 4 All E. R. 
300; 158 L. T. 454; 102 J. P. 35; 30 
L. G. R. 15 ; 26 Cr. App. Rep. 110, C. C. A. 


and Prevention of Crime. 

4994c. .] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, &; was sen- 
tenced to three years* penal servitude. He 
had a bad record both in South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months* imprisonment with hard 
labour. — R. v. Durand (1924), 18 Cr. App. 
Rep. 137, C. C. A. 

4994d. .] — R. V. Walls {alias 

Russell) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4d94e. .1— -R. V , Dent (1925), 19 

Cr. App. Rep. 18, 0. C. A. 

49941. — .]~-R. r. Gumbs (1926), 19 

Cr. App. Rep. 74, C. C. A. 

4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be hfid to the gravity of the offence in 
question. — R. v. D’Arcy (1926), 19 Cr. App. 
Rep. 221, C. C. A. 


will be your duty to declare your 
verdict accordingly.** Held', as there 
was corroborative evidence, this direc- 
tion, together with other portB of the 
summing up, was sufflclent. — R. r. 
Kennewell, [1927] S. A. S. R. 287. — 
AUS. 

b i. .] — R. V . Gallagher. 

No. 6064 vll, porf.— CAN. 

h 1. .1 — A woman was 

charged with the murder of the 
illegitimate child of her granddaughter. 
The case, against her rested entirely 
on the evidence of her granddaughter, 
& this evidence, as regards the main 
facts, waa practically wholly un- 
corroborated. This evidence went to 
show that the grandda^hter was 
implicated in the crime. The woman 
was convicted & sentenced to death : — 
Held : the rule requiring corroboration 
of the evidence of an accomplice applied 
to the facts of the case, Sc the jury 
should have been warned as to the 
danger of acting.' upon the grand- 
daughter's evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of JustJoe Act, 1928, s. 5. 
— ^A.-Q. e. Linshan, [1929] L R. 19. — 


h ii. Extent of corrnlmraiion 

nexessary.] — It is not sufllcient for a 
trial judge to explain to a jury that, 
where witnesses oie accompHoes, they 
must be corroborated in some material 
particular before it Is safe for a Jury to 
convict. He must go further & explain 
that the evidence should confirm in 
some material iiartlcular not only the 
evidence that the crime has been com- 
mitted but, also, that the prisoner con\- 
roltted it.— R. e. GLOVER (1928). 28 
S. R. N. 8. W. 482 ; 45 N. S. W. W. N. 
148.— AUS. 

ol. .1 — ^Whero the Judge 

called the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was within thedr province 
to do so : — Held : the conviction should 
be affirmed. — R. v. Shemit, fl925) 2 
D. L. R. 1004 ; 44 Can. Grim. Cos. 
10 ; 68 N. 8. R. 116.— CAN. 

Set, also, cases In Part XIV, Sect. 7, 
Sub-sect. 7, B, post. 

PART Xlll. SECT. 1, SUB>8E0T. 1. 

P 1. Leaf. [1926] 1 
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W. W. R. 888 ; 45 Can. Orhn. Cas. 2?6 ; 
20 Bask. L. R. 642.— CAN. 

4991 i. Sentence must he proportioncUe 
to offence — Trifling offence — Previous 
convikiona.] — R. v. [19271 3 

W. W. R. 432.— CAN. 

St. Power of judge to Jiear evidence of 
complainant to dedtJe on proper sentence 
- — After plea of guilty — Musi avoid 
conkderaiion of aggravating circum- 
stances likely to change character of 
offence charged .] — R. «. W herd ale 
(Sask.), [19271 3 W. W. R. 704 ; 49 
Can. Crlm. Cas. 62. — CAN. 

»v. Offence punishable with fine dr 
imprisonment — Power to inflict fine or 
imprisonment .] — On trial of an ofTeuoe 
for which the punisimiont is fine & 
Imprisonment the judge may by 
Crnniual Code, s. 1028, impose a flue 
alone or imprisonment alone. — R. v. 
Blanchet (1919), 61 D. L. R. 286. — 
CAN. 

fx. Crime, of violence — First offender.] 
— Appeal against sentence on the 
ground that serious crimes of violence 
must bo puiiished oven though first 
oftonces. — R. v. Dow, [1938] O, R, 
272.— CAN. 
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4f994h. .] — B. V . Ohabubb (1927), 

20 Or. App. Rep. 129, O. O. A. 

4094]. .] — The mere fact that a 

prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for ^shonestly obtaining goods of 
small value.— R. v, Woodwabd (1929), 21 
Or, App. Rep. 137, 0. 0. A. 

4994k. R. V. Smith (1929), 21 

Or. App. Rep. 138, 0. 0. A. 

49041. .] — R. V, Williams (1930), 

22 Or. App. Rep. 78, O. 0. A. 

4994m. .] — R. v. Edwards (1930), 

22 Or. App. Rep. 79, 0. 0. A. 

4994n. ,] — Sentence mitigated, de- 

spite a very bad “ record,** in view of the 
trifling nature of the offence. — R. v. Jones 
(1931), 23 Or. App. Rep. 69, O, 0. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner’s youth. — R. v. Roath (1927), 20 
Or. App. Rep. 138, 0. 0. A. 

409Sb. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — R. v, 
Watson (1927), 20 Or. App. Rep, 119 
0. 0. A. 

4998c. .] — Sentence reduced, in view of 

, the small value of the property obtained by 
false pretences & of prisoT.’er’s youth, not- 
withstanding previous convictions. — R. v, 
Boreham (1928), 20 Or. App. Rep. 182, 
0. 0, A. 

5008a. J— R. V. Upton (1929), 21 Or. 

App. Rep. 166, 0. 0. A. 

5008b. .} — R. V. Tearne (1930), 22 Or. 

App. Rep. 16, 0. C. A. 

5010a. Manslaughter — Negligent driving.] — Sen- 

tence of three years’ penal servitude passed 
upon applt. for manslaughter caused by the 
negligent driving of a motor car reduced to 
one of twelve months* imprisonment with 
hard labour. — R. v. Stubbs (1913), 29 

T. L. R. 421, C. 0. A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (o. 56), s. 2 — Acquittal on major 
charge — Conviction on minor charge.] — The 

ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acquitted of the major charges 
therein referred to but convicted of a minor 
charge. — R. v. Kerch (1929), 21 Or. App, Rep. 
126, 0. 0. A. 

AnnotcUion : — Retd. R, v, Blackmon (1929), 21 Or. App. Rep. 


5012b. .] — R. V, Blackman (1029), 

21 Or. App. Rep. 132, 0. 0. A. 

5014a. .] — Sentence of five years’ penal ser- 

vitude imposed upon applt. for receiving 
reduced to one of three years’ penal servitude, 
on the ground that it did not appear that 
applt. was habitually a receiver or that he 
kept any place for the deposit of stolen pro- 
perty. — R. V, Knight (1912), 28 T. L. R. 
481 ; 7 Or. App. Rep. 281, C. 0. A. 

5014b. Evasion of military service.] — The ct. will 
usually treat offences committed to escape 
military service as ordinary crimes. — R. v. 
Chiswell (1930), 22 Or. App. Rep. 67, 0. 0. A. 

5018a. .] — R. V. Dealer (1929), 21 Or. App. 

Rep. 166, C. C. A. 

5024a. .] — R. v. Powell (1928), 21 

Or. App. Rep. 67, 0. 0. A, 

5024b. .] — R. V. Atkinson (1929), 21 

Or. App.Rep. Ill, 0. O. A. 

5028a. Prisoners Jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 

. of their previous records & ages, & account 
should be taken of the period of detention 
before trial. — R. v. Andrews (1927), 20 Or. 
App. Rep. 37, 0. 0. A. 

5035a. .] — (1) Despite a plea of guilty, the 

ct. will review a conviction when there is a 
good defence in law, 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft, must distinctly consent to the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so. — R. v. Griffiths (1932), 23 
Cr. App. Rep. 163 ; 76 Sol. Jo. 148, C. 0. A. 

5030a. S. P. R. V. Moldon (1926), 19 Cr. App. 
Rep. 116, C. C. A. 

5039a. .]— Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V. Turner (1924), 18 Or. App. Rep. 101, 
O. C. A 

Annotation : — Refd. R. v. O’More (1926), 19 Cr. App. Rep. 176. 

5046a. .]— R. v. Driver (1926), 19 Or. 

App. Rep. 86, C. C. A. 

5046b. .]~R. V, O’More (1926), 19 Cr. 

App. Rep. 176, C. C. A. 

5046c. .] — R. V. Berry (1928), 21 Or. 

App. Rep. 47, 0. C, A. 

5046d. .]~R. V. Dobson (1930), 22 

Cr. App. Rep. 141, C. C. A. 


jPART XIII. SECT. 1, SUB-SECT. 2. 

tw. Perjury.] — R. v . Zizu Natanson 
(No. 2) (Saek.), [19271 2 W. W. R. 154 ; 
49 Can. Crlm. Oas, 89. — CAN. 

tx. Attempted'theft.] — On a trial by a 
macrl8trate, by oonBont under sect. 
77S (6) of the Criminal Code, of a 
obarge of attempted theft, where the 
Bum attempted to be stolen exoeede 
$200, the aooutted is liable on oon- 
viotlon to a aentenoe of two years & 
elx months' imprisonment. — R. e. 
Blackman & Smith, 11931] 2 W. W. R. 
Ill ; 66 Con. 0. 0. 48 ; 44 B. C. R. 
115.— CAN, 

■y. Effeoi of Prisons A Reformaiories 
Adf 1927, s. 46.) — A person oonvloted 
in Ontario of non-support of his wife, 
under s. 242 of the (Mminal Code, may 
be lawfully sentenoed to the term of 


imprisonment mentioned in sect. 46 of 
Prisons & Reformatories Act, R. S. C.. 
1927. While sect. 242 declares what 
shall generally be the sentence through- 
out Canada, sect. 46 enacts an exception 
applicable to Ontario In the oircum- 
stanoes therein mentioned. — R. e. 
Oldaker, (19301 1 D. L. R. 648 ; 52 
Can. C. O. S18 ; 64 O. L. R. 564.-^AN. 

PART XlII. SECT. 2, SUB-SECT. 1.— A. 

6028 il. .1 — R. V, Noa Ba Shkin 

(1928), I. L. R. 6 Ran. 391.— IND, 
5036 i. Previous acquittals rmisi rwi 
influence, adversely.] — -R, v. Johnson 
(1925), 44 Can. Crlm. Cas. 319.— CAN. 

PART XIII. SE0T._2, SUB-SECT. 1. 

di. .1 — PrevlouB oonyiotlonfl are 
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to be considered in passing sentence, 
although not strictly proved, if not 
challenged by the prisoner. — R. v, 
ScfHiER, [1933] 1 D. L. R. 310.— 
CAN. 

d ii. .] — A judge may consider 

the previous record to determine sen- 
tence although not proved If no 
objection is taken to statements by 
the Crown counseL — R. v. Sohikr, 
[1933] 1 D, L. R. 310 ; 69 C. C. C. 
180.— CAN. 

•g. No ffround for heavy sentence-^ 
Where offence trivial .] — The mere fact 
that a man has been convicted many 
times is not in itself sufficient reason 
for passing a heavy sentence on him 
for an offence which is trivial in itself. — 
R. V. Wkbb, [19331 3 W. W. R. 431; 
62 C. O. C, 279.— CAN. 



VoL XIV.--Criminal Law. Cases 50466--5116d. 


.]— R. V. Westgate (1931), 23 Or. 


504f6e. 

App. Rep. 16, C. C. A. 

5046f. •] — R. V, Bray (1931), 23 Cr. 

App. Rep. 30, 0. C. A. 

5046g. Subsequent sentence need not be heavier.]— 

R. V. Griffiths, No. 6036a, ante, 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years' 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— R. V, Townsend (1924), 18 Cr. App. Rep. 
09, C. C. A. 


5049b. .] — R. V, Bourne, R. v, Cole- 

man (1926), 19 Or. App. Rep. 17, C. C. A. 

5049c. .] — R. V, Trott (1927), 20 Or. 

App. Rep. 120, 1, C. A. 

5049d. .] — K. V, Ettridqe (1927), 20 

Or. App. Rep. 126, C. C. A. 

50496. .] — R. V, Hinks (1927), 20 Or. 

App. Rep. 137, C. 0. A. 

6049!. .]— R. V, Hill (1928), 20 Cr. App. 

Rep. 170, C. C. A. 

5049g. .] — R. V. Wave (1928), 20 Cr. 

App. Rep. 171, C. 0. A. 

5p57a. .] — Sentence mitigated in view 

of a long period of honest work v. 

Winter (1924), 18 Cr. App. Rep. 139, C. 


5057b. .] — Sentence reduced in view of 

a long period of honest work. — R. v. Porter 
(1926), 19 Cr. App. Rep. 90, C. C. A. 


5057c. .] — Sentence mitigated in view 

of an interval of three years’ honest life. — 
R. V. Gunirip (1925), 19 Cr. App. Rep. 45, 

C. C. A. 

5067d. .]— R. V, Whitby (1926), 19 

Cr. App. Rep. 115, C. C. A. 

50576. R. V. Peabcy (1929), 21 Cr- 

App. Rep. 160, C. C. A. 

50571. .] — Sentence for “ outstanding 

charges ” should not ignore a long period 
without conviction. — R. v. Green (1930), 22 
Cr. App. Rep. 94, 0. C. A. 

6057g. .] — R. v. Roche (1931), 23 Cr. 

App. Rep. 28, C. C. A. 

5057h. .] — R. V, Schofield (1931), 22 

Cr. App. Rep. 194, C. O. A. 

5067]. .]— R. V. Williams (1931), 23 

Cr. App. Rep. 103, C. 0. A. 

5065. Add, CUaUana .*—130 L. T. 319 ; 27 Cox, 
C. C. 676 

5065a. .] — R. v. Andrews, No. 6028a, ante. 

5074a. .] — R. v. Lloyd, No. 2667a, ante. 

5081a. — R. V. Taylor {alias Saun- 

ders. alias Wallace), No. 1913a, ante. 


5089a. Truth of charges must be 

admitted.] — Where a prisoner asks for out- 
standing charges to be taken into considera- 
tion in a sentence to be passed upon him, the 
presiding judge should make it clear that this 
can be done only if the prisoner admits the 
truth of those charges. — R. v. Berkofsky 
(1936), 26 Or. App. Rep. 66, C. C. A. 


5089b. Charges which ought to have been 

considered In court below.] — In a proper 
case, with the consent of applt., the ct. in 
awarding sentence will take into account 
outstanding charges which ought to have 
been considered in the sentence of the ct. 
below. — R. V, MacMillan (1921), 16 Cr. App. 
Rep. 3, C. C. A. 

5089c. Jurisdiction to try other offences neces- 

sary.] — The prisoner was convicted at quarter 
sessions of theft. In i^assing sentence, there 
was t^ken into account a charge of forgery & 
a charge of obtaining money by false pre- 
tences in Ireland \-~Hcld : as the ct. of 
quarti^r sessions liad no jurisdiction to try 
the cliarge of forgery, A no jurisdiction 
c»ver tti(‘ offence comnutted in Ireland, it was 
wrong to purport tt) take into account such 
charges.— K. r. Warn, [1937] 4 All E. R. 
327; 158 L. T. 155; 102 J. P. 40; 64 

T. L. R. 182; 81 Sol. Jo. 1041; 26 Cr. 
App. Rep. 115 ; 30 L. G. R. 19, 0. C. A. 

5092a. Duty of police to supply list of charges.] 

— Appct. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
be admitted & which were other than those 
charged against him in the indictment wore 
taken Into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence ; — Held : 
as it was difilcult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committ^ed ; (6) the dates 
& (c) the nature of such offences ; (d) If 

possible, whether or not warrants had been 
issued in respect of such offences. — R. v. 
Hicks (1924), 88 J. P. 68 ; 18 Cr. App. Rep. 
11, C. 0. A. 

5092b. Other court should be informed before sen- 
tence passed.] — R. v. Taylor, No. 6314a, jjosi, 

5097a. .]— R. v. Peace (1926), 19 

Or. App. Rep. 58, C. C. A. 

5099. Add. Annotation : — Refd. R. v. Peace (1926). 

19 Cr. Api). Rep. 68. 

6108a. Mistake of law ]— R. v. GiBbON (1930), 22 
Cr. App. Rep. 13, C. C. A. 

5110a. Great provocation.] — R. v. Car- 

michael (1930), 22 Cr. App. Rep. 142, C. 0. A. 

5110b. .]— R. V. Curtis (1932), 23 Cr. App. 

Rep. 168, 0. C. A. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown. — R. v. O’ Dare, Davis & Morton 
(1927), 20 Or. App. Rep. 79, 0. 0. A. 

5116a. Long interval free from oonvlotiond — 
Sentence mitigated. — R. v. Hodson (1927), 

20 Cr. App. Rep. 11, C. 0. A. 

5116b. Inability to obtain work.] — R. v. Pomfrbt 
(1931), 23 Cr. App. Rep. 31, C. 0. A. 

5116c. Attempt to earn honest living.] — Sentence 
reduced In view of a period of honest work. — 
R. V. Martin (1931), 23 Or. App, Rep. 52, 
C. C. A. 

5116d. .] — Mitigation of sentence in view of 

a period of honest work. — R. v. Phillips 
(1931), 23 Or. App. Rep. 127, 0. 0. A. 
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Cases 6119a— 6181. Engush and Emfibb 

5119a. .] — Applteu treated as first 

offenders^ & sentences reduced. — R. v. 
SbatOn & FI 4 ANAOAN (1028), 20 Or. App. Rep. 
192, 0. 0. A, 

5126a. .] — R. 1 ;. Cox (1924), 18 Or. App. R,ep. 

162, 0, 0. A. 

5125b. .] — R. V. Hurbkll (1926), 19 Or. App. 

Rep. 89, 0. C. A. 

5126c. .] — B. r. Ward (1926), 19 Cr. App. 

Rep. 126, C. C. A. 

5l26d. .] — Sentence reduced, although the 

case was serious, in view ol the fact that it 
was prisoner’s first offence, A on account 
of her youth. — R, v. Chick (1926), 19 Or. 
App. Rep. 67, C. C. A. 

5125e. .] — R. V. Greenwood (1929), 21 Or. 

App. Rep. 186, 0. 0. A. 

5125!. .] — R. V. Wood (1930)," 22 Cr. App. 

Rep. 63, 0. O. A. 

5125g. .] — R. V. Fisher (1931), 22 Or. App. 

Rep. 191, 0. 0. A. 

5125h. .] — R. V. Varlow (1931), 22 Or. App. 

Rep. 189, 0, 0. A. 

5125]. — — .] — R. V, Betts, Quint, & Cresset 
Trust, Ltd. (1931), 23 Or. App. Rep. 10, 
0. 0. A. 

6126k. .]-~R. V. Wmon (1931), 23 Or. App. 

Rep. 104, 0. 0. A, 

51251. .] — R. V. Ormeshep, (1932), 23 Or. 

App. Rep. 172, 0. 0. A. 

6129a. — — — R. V. HLodmes (1931), 23 Cr. 

App. Rep. 46, 0. 0. A. 

5148a. .] — Sentence mitigated in view of 

youth, — R, V. Hardy {alias Emmett) (1926), 
18 Or. App. Rep, 168, 0. 0. A. 

5148b. .] — R. V, Chick, No. 6125d, ante , 

51480. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution had also 
served a sentence of three months’ imprison- ; 
ment with hard labour. — R. v, Leatherland ' 
(1926), 19 Cr. App. Bep. 85, C. O. A. 

5148d. .] — B. V, Gbthing (1926), 19 Cr. App. i 

Rep. 112, 0. C. A. 

5148e. .] — R. V. Greenwood (1929), 21 Cr. 

App, Rep. 186, C. 0. A. ! 

5148!. .] — R. V, Cook (1931), 23 Cr. App. Rep. 

47, 0. C. A. 

5148g. .] — R. V, Hughes & Adams (1930), 22 

Cr. App. Rep. 146, C. C. A. 

5148h. .] — R. V. Fisher (1931), 22 Cr. App. 

Rep. 191, 0. 0. A. 


Digest Supplement. 

6148J. .]— B. V. Mobgan (1931), 22 Cr. App. 

Rep. 177, 0. 0. A. 

5148k. .>~R. V, Malt (1931), 23 Or. App. 

Rep. 46, 0. 0. A. 

51481. .] — R. V, BLaywood (1931), 22 Or. App, 

Rep. 193, 0. 0. A. 

5148m. .}~R. V. Brown (1931), 23 Or. App. 

Rep. 38, C. 0. A. 

5148n. .] — R. V, Jones (1932), 23 Or. App. 

Rep. 162, C. 0. A. 

514go. .] — R. V , Hanblow (1932), 23 Or. App. 

Rep. 160, 0. 0. A. 

5148p. .] — R. V, Trowbridge (1932), 23 Cr. 

App. Rep. 162, 0. C. A. 

5148q. .] — R. V, Soholes (1932), 23 Cr. App. 

Rep. 161, C. 0. A. 

5155a. .] — R. V, Hurrell (1926), 19 Or. App. 

Bep. 89, 0. 0. A. 

5156a. What is post ofidce offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
■ for which he had entered i — Held : a sentence 

of three years’ penal servitude was too severe, 
' as the offence was not a post office offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Cr. App. Rep. 62, C. C. A. 

5170a. Failure to make restitution — After post- 
ponement.] — The ct. does not approve of a 
sentence being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution. — R, v, Pritchard (1929), 
21 Cr. App. Rep. 162, 0. 0. A. 

5173. Add, Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 636. 

5174. Add, Annotation : — Refd. R. v, Roberts & 
Morriss (1926), 134 L. T. 636. 

5176. Add, Annotation : — Refd. R. v, Roberts & 
Morriss (1926), 134 L. T. 636. 

5175a. .] — There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R. V, Roberts & Morriss (1926), 134 
L. T. 635 ; 42 T. L. R. 373 ; 28 Cox, C. C. 
150 ; 8uh nom, R. v, Morriss, 90 J. P. 84 ; 
42 T. L. R. 373 ; *70 Sol. Jo. 426 ; 19 Cr. 
App. Rep. 75, C. C. A. 

5180. After this case add : — 

Substitution of penal servitude .] — See 

Penal Servitude Act, 1926 (c. 68). 

5181. For “ in the case of consecutive sentences ” 
read “ in the case of concurrent sentences.” 


PART XIII. SECT. 2. SUB-SECT, 6.— A. 

ak. Station in life — No grovnd for 
mitioation ,] — The Heulcnce for crimiiial 
nogligunoo in driving a car oonnot bo 
affected by tbo etatiou in life of the 
acoused, — H. v. Cauk, [1937] 3 D. L. R. 
537 : O. R. 000 ; 08 Can, C. 0. 313.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— C. 

5142 ii. .] — Sentence miti^tod 

In view of youta. — R. v. Hoppkr & 
Glavkbn(1024),67N.S.R. 438.— CAN. 

6142 HI. S.P.— R. e. Hamilton 

(1925), 68 N. S. R. 46.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6. 

■f. Proof of aggravaUne cireum- 
etancee.] — While agmyatlng dream- 
Btanoee accompanying a paitloalar 


offence, such as the age of the victim 
&. the character & preyioos record of 
the accused, are matters which may 
be taken into consideration, after 
verdict, in determining the appropriate 
punishment, dl such matters must 
be brought before the ct. properly & 
V, PiLUK (John), R, v, 
R. V, WORONIUK, [19331 
1 ; 60 C. O. C. 92.— CAN. 

»k. ,1 — In determining the 

quantum of punishment Information 
as to the general character of the 
accused & of other material ciroum- 
stanoee may be given after conviction, 
even though not in the form of evi- 
dence proper. & it follows that where 
the accused has pleaded guilty 6c no 
evidence has been given the Judge or 
magistrate may bear a statement 
from a police officer ol the facts gathered 
by him in his investigation of the 
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crime, but all such Information or state- 
ments must be given In the presence of 
the accused & his right to chaQenge them 
should be protected &, if he exercises 
that right, proper proof should be 
required or the information so obtained 
should be ignored in passing sentence. 
— R. r. Markoff, U936J 3 W. W. R. 
667 ; [1937] 1 D. L. R. 77 ; 67 Can. 
C. C. 308.— GAN. 

PART XIII. SECT. 8, SUB-SEtTT. 1. 

6182 i. Concurrent aenUnces — Im- 
prisonment d: jpentd serrittide.)— A 
prisoner having been found guilty upon 
two charges, the ot. sentenced Him to 
five years* penal servitude In respect 
of the first charge Sc to Imprisonment 
for one year in respect of the seoond 
charge, the two sentences to ran con- 
onrrenuy. — H.M. Advooatb v, Cabbon, 
[1927] S. O. (J.) 70.— SCOT. 


regularly. — R. 
PiLUK (MIKE), 
2 W. W. R. 6( 



VoL XIV.-— Criminal Law. Cases 6184— 6217b. 


6184. Add, Annotation: — Refd. R. v. Fielder 
(1920), 135 L, T. 64. 

5190a. - .] — The term of a sentence must 

g recede the serving of a remanet, — B. v. 
[ARVEY (1927), 20 Cr. App. Rep. 37, 0, 0. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. V. Nall (1927), 20 Cr. App. Rep. 85, 
C. O. A. 

5100c. .] — A sentence of penal servitude 

to run concurrently with a remanet cannot be 
imposed. — R. v, Reynolds (1932), 23 Cr. 
App. Rep. 173, C. 0. A. 

5190d. Powers of Prison Commissioners 

& Secretary of State.]— -Neither the Prison 
Comrs. nor the Secretary of State has 
power to order the remanet of a sentence, 
either of imprisonment or penal servitude or 
preventive detention, to be served con- 
currently with a fresh sentence. — R. v. 
Powell (1933), 24 Cr. App. Rep. 88, C. C. A. 

5192a. Further charges which could have been 

considered on previous trial. — In Oct. 1937, 
applts. were sentenced to four years’ penal 
servitude and l^venty-one months’ imprison- 
ment with hard labour, resiicctively, for shop- 
breaking offences. In Jan. 1938, they were 
again sentenced to three years’ ])enal servi- 
tude and twelve months’ imprisonment with 
hard labour, respectively, for similar offences, 
& these sentences were ordered to be con- 
secutive to those of Oct. 1 037. In both cases, 
the sentences were severe on account of the 
bad record of the prisoners : — Held : as the 
bad record of the prisoners had been t,aken 
into account on the first occasion, the fa.‘'*ei‘ 
order was that the sentences passed ux^o.i 
applts. in Jan. 1938, should bo concurrent 
with the sentences passed in Oct. 1937. — 
K. V. Aivies, R. V. Carey, [1938] 1 All E. R. 
515 ; 26 Cr. App. Rep. 133, C. 0. A. 

6194. ‘Add, Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 


5194a. Not interrupted by period of 8(>eolal 

treatment pending appeal against another oon- 
viotlon.] — In a proper case the ct. will order 
that the period of special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. 0. A. 

5194b. .] — B. V, Haslam, No. 2839a, 

ante. 

5198a. No previous conviction.] — 

R. V, Emmott (1928), 21 Cr. App. Rep. 42, 
C. C. A. 

5201a. .1 — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Or. 
App. Rep. 101, C. 0. A. 

5208a. .] — The fact that a convicted 

piisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. v. 
Knell (1926), 19 Cr. App. Rep. 169, 0. 0. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per ae a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature. — R. v. Fitt (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 68).] — R. v, ASCOLI (1927), 20 
Cr. App. Rep. 156, C. C. A. 

5217. Add, Annotation : — Refd. R. v, Townsend 
(1924), 18 Cr. App. Rep. 99. 

5217a. .] — R. V. Townsend, No. 5049a, 

ante, 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — R. v, 
Basire (1920), 19 Or. App. Rep. 174, 0. 0. A. 


PART XIII. SECT, 3, SUB-SECT. 2. 


■ i. Sentence imposed 

under provincial statute.] — Sect. 3 of 
Priflons & Reformatories Act, R. S. O., 
1927 (c. 163), & sect. 42 (2) of Peni- 
tentiary Act, R. 8. C., 1927 (o. 154), 
which provide that a term of imprison- 
ment snaQ, unless otherwise directed In 
the sentence, begin to run from the 
date of the sentence, do not apply to 
sentences imposed under a provincial 
statute unless the provincial statute 
Itself, either directly or indirectly, 
nmkes them applicable. At common 
law the period of Imprisonment is 
reckoned from the Ume the defendant 
is received into custody. — Hirsch v. 
Andebson & Wedderspoon, [1930] 1 
W. W. R. 405 ; 2 D. L. B. 576 ; 53 
Can. C. C. 359 ; 24 8. L. B. 358.— 
CAN. 

t I. Release on bail — Whether 

time counts.] — Re Hood, [1928] 1 
D. L. R. 624 ; 49 Can. Grim. Gas. 191 ; 
59 N. 8. R. 471.— CAN. 


•y. Of accused aottuUted on ground of 
insanity — Powers of Lieutenant-Gover- 
nor.] — R. V. Coleman (N. 8.) (1927), 
47 Can. Crlm. Cas. 148.— CAN. 

•z. Alternative sentences — Prisons dh 
Reformatories Actt R. S. C„ 1927, s, sB 
— Criminal Code, s. 242 (3).}— R. r. 
Oloabzeb (Out.) (1929), 52 (jan. Grim. 
Cas, 318.— CAN. 


■0. Power of court under Penal 
Servitude Act,] — Opinion, that under 
Penal Servitudo Act, 1891 (c. 69), 
B. 1 (2), a judge of the High (^. has 


power to award iitiprlsonment on a 
conviction under (/'oiuago Offences 
Act, 1936 (c. 16), 8. 9 (1).— GAnLAuriKU 
V . H.M. Advooatk, 11037] 8. C. (J.) 27. 
—SCOT. 

PART XIII. SECT. 3, SUB-SECT. 4. 

f 1. .] — On a con- 
viction on a charge of robbery with 
violence the Judge ordered prisoner to 
1)6 whipped, &, not having stated the 
number of times he was to be whipped, 
provided for this in the record of con- 
viction in prisoner’s a]*sonce : — Held. : 
the sentence was not Illegal. — R. v. 
Huqhks (1924), 35 B. C. K. 56. — CAN. 

g 1. Seduction offences .] — The 

maximum punlshmijint under Criminal 
Code. 8. 213, Is two years, & whipping Is 
not authorised & cannot be added to 
the punishment provided. — R. v. 
Htrbch. [1924] 2 W. w. R. 342 ; 42 
Can. Crim. Cas. 153.— CAN. 

g 11. Assault — By young person 

under sixteen] — Mackay r. Lamb, 
[1923] 8. C. (J.) 16.— SCOT. 

6230 1. Pirtd offenders.]— Cir- 

cumstanoes In which : — Held : whip- 
ping should not be imposed on a drst 
offender only twenty years old — R. v, 
Whkpdaie (Saak.), 11027] 3 W. W. R. 
704 ; 49 Can. Crlm. Cas. 62.— ^AN. 

PART XIII. SECT. 3, SUB-SECT. 6. 

h i. Power of courf.J — Halifax 

CJoRPN. V, Brown (1885), 18 N. 8. R. 
(6 R. ft O.) 103.— CAN. 
h li. .} — Where an offence is 
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punishable by imprisonment for more 
than five years, a sentence of a fine & 
iiuprisonment in default of payment 
is Improper. — Jl. v. Enoland (1925), 
43 Can. Crim. (.’as. 11 ; 19 Hask. L. li 
16.5 ; [192.51 1 W. W. R. 237.— CAN. 


h lit. Jurisdiction of Supreme 

Court.] — Applt. was tried In the 
Supreme C't. of the Northern Territory 
on an Information charging him with 
maliciously publishing defamatory 
libel, was convicted ft was sentenced 
to pay a fine ft dlrect/od to be imprisoned 
until the flue was paid : — Held : apart 
from statutory restriction the direction 
for Imprisonment was lawful, ft the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1876 
(S. A,), 88. 365-367, for the enforoe- 
mont of flnee.— McKinnon v. R. (1927). 
40 C. L. 11. 217.— A US. 

m 1. Fine not paid — Warrant 

not acted on for five years.] — Arrest 
after fixe years upheld. — R. v. Mond- 
BHBiNfMan.), [1927J 1 D. L. R. 964; 
[19271 1 W. W. R. 101 ; 47 Can. CJrim. 
Cos. 63.— CAN. 

0 i. Fine for violation of Criminal 
Code — Judge may not order payment to 
private individual.] — K. v. England 
(1925), 43 Can. CMm. Can. 11 : 19 

Sask. L. R. 165 ; [1925] 1 W. W. R. 
237.— CAN. 


•a. Reduction of fine on appeal — 
Effect of — On person by whom fine paid, 1 
— Levine v, Wanlerb (Ont.) (1927). 
47 Can, Grim. Oa«. 273.— CAN. 


so. Right of msmicipality to fine ,] — 
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5288a. Power of court to call for expert 

reports.] — R. e. Hobbs (1928), 21 Or. App. 
Rep. 14, 0. 0. A. 

5289a. When Justified — Necessity for compliance 
with statute.] — The mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 69), s. 1 (1), must be 
fulfilled. — R. V. Stbnson & Wintbbbottom 
(1930), 22 Or. App. Rep. 18, 0. C. A. 

5289b. .] — Whether a yoimg offender is 

a person ** of criminal habits & tendencies 
or in “ association with persons of bad 
character,” within Prevention of Crime Act, 
1908 (c. 69), s. 1 (1) (6), is a question of fact in 
each case ; but, semhle : the evidence of 
such facts must be clear & certain : trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute. — B. v, Connell & Irvine (1930), 
22 Cr. App. Rep. 102, C. C. A. 

5289c. .] — R. v. Greenwood (1931), 23 

Cr. App. Rep. 66, 0. O. A. 

5289d. .] — A number of offences com- 

mitted on the same day are not conclusive of 
” criminal habits or tendencies ” as they 
' might be if they had taken place at some 
intervals of time. — R. v, Stewart (1931), 23 
, Cr. App. Rep. 61, 0. C. A. 

5289e. .] — In certain ircumstances the 

very nature of the offence of which a young 
offender is convicted may justify a ct. in 
drawing the inference that he is of ” criminal 
habits or tendencies,” & accordingly amenable 
to a sentence of detention in a Borstal 
institution. — R. v, Walding (1981), 144 
L. T. 672 ; 22 Cr. App. Rep. 178; 29 Cox, 
C. C. 283, 0. C. A. 

6289f. .]— R. V. Biller (1938), 55 T. L. R 

272 ; 82 Sol. Jo. 1032, 0. C. A. 

5249. Add. Annotation : — Retd. R. v. Scoffin, 
[1930] 1 K. B. 741. 

5240a. Misstatement of age — Subsequent true 

statement & good conduct — Sentence changed 
in favour of detention in Borstal.] — R. v. 

Curran (1930), 22 Cr. App. R-ep. 67, C. C. A. 

5240b. Time for ascertaining age — Date of 

sentence.] — Where an accused person is con- 
victed at petty sessions & remitted to 


quarter sessions or assizes for sentence under 
Criminal Justice Administration Act, 1914 
(c. 68), s. 10, as amended, the material time 
at which to ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction. — R. V. Scoffin, [1930] 1 K. B. 741 ; 
99 L. J. K. B. 621 ; 143 L. T. 121 ; 46 

T. L. R. 311 ; 74 Sol. Jo. 216 ; 29 Cox, 0. C. 
161 ; 22 Cr. App. Rep. 27, 0. 0. A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — TSorpe’s Case 
(1918), 13 Cr. App. Rep. 176, C. C. A. 

5241b. .] — R. V. Rankin (1932), 23 Cr. 

App. Rep. 200, C. C. A. 

5243a. — .] — Sentence of detention 

quashed. — R. v. Smee (1928), 20 Cr. App. 
Rep. 192, C. C. A. 

5244a. Sentence manifestly excessive.] — R. 

V. Gore (1929), 21 Cr. App. Rep. 176, C. C. A. 

5244b. .] — R. V. Thompson (1931), 23 

Cr. App. Rep. 76, C. C. A. 

I* 5244c. .] — R. V. Phelps & Roberts 

(1931), 23 Cr. App. Rep. 77, C. C. A. 

5244d. Corrifption of others in Institute 

likely.] — The ct. will not permit youths with 
very bad records, who are likelj^ to corrupt 
others, to be sent to Borstal institutions. — R. 
V. Knbalb (1931), 23 Or. App. Rep. 73, 0. C. A. 

5246a. .] — As a general rule, the term 

of detention in a Borstal institution should be 
three years. — R. v. Revill (1925), 19 Cr. 
App. Rep. 44, C. C. A. 

5246b. .] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest. — R. v. Frier (1927), 
20 Or. App. Rep. 30, C. 0- A. 

5252a. Report of Prison Commissioners — Duty to 
state reasons.] — The Prison Commissioners in 
reporting, under Prevention of Crime Act, 
1908 (c. 59), s. 1 (1), that a case is not suitable 
for Borstal treatment would do well in future 
to attach their reasons.-— R. v. Naylor, [1937] 
2 AU E. R. 379 ; 81 Sol. Jo. 379 ; 26 Cr. App. 
Rep. 77, C, C. A. 

5255. Add. Annotation : — Apld. R. v. Baxter 
(1924), 18 Cr. App. Rep. 127. 


A municipality has a right to fines 
where it has paid any part of the 
expense of proceedings, whether the 
luog© or the Ot. of Appeal imposed 
the fines. — Windsor v. A.-Q. of 
Ontario, 11933] 4 D. L. R. 736 1 
60 O. O. 0. 401,— CAN. 

•t. Fine, under Excise Act — Whether 
woperiy of Dominion or Province .] — 
1). was convicted by an Ontario 
magistrate under sect. 176 of Excise 
Act, R.S.O., 1927, & sentenced to 
imprisonment for one month & a fine 
of #200, & In default of paymiht, to a 
further term of Imprisonment for six 
months. He served the definite term 
of one month's Imprisonment in the 
oommon gaol at North Bay & was 
then tramnerred to Burwash Industrial 
Farm, an institution maintained & 
administered by the Govt, of Ontario. 
While there, the fine of #200 was paid 
to that institution Sc the money was 
transmitted to the Treasurer of Out. 
from whom it was demanded by the 
Oomr. of Excise on behalf of the 
Receiver General of Canada. This 
action was brought to determine the 


ownership of the money : — Held : upon 
a consideration of sect. 1036 of the 
Criminal Code, sect, 133 of Excise 
Act, & sect. 40 of IMsons & lieforma- 
torles Act, 1927, the money in question 
is the property of His Majesty In the 
right of the Dominion. — R. v. A.-Q. 
FOR Ontario, [1934] Ex. C. R. 25 ; 
3 D. L. R. 483 ; 61 C. C. C. 359.~CAN. 

PART XIII. SECT. 8, SUB-SECT. 8. 

sg. Under Probation of Offenders 
Actt 1907 (c. 17).] — A licensed publican 
pleaded guilty to opening his licensed 

E remises for the sale of intoxicating 
quor during prohibited hours. His 
house was well oonducte4, Sc this was 
his first otfenoe. The magistrate 
having given deft, the benefit of the 
above Act : — Held : as there was 
nothing in the evidence as to character 
to bring the case within sect. 1, Sc the 
offence was not a trivial one. Sc there 
were no extenuating olrcumstances, 
the magistrate was not correct In law 
lu jrivlng deft, the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, he should be 
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satisfied that the case falls under one 
of the specific heads of sect. 1, & should 
state explicitly ou which of the grounds 
he relies If he exorcises the discretion 
conferred on him by the Act. — Gilroy 
V. Brennan, [1926] I. R. 482. — IR. 

sm. " Suspended sentence ” — Mean- 
ing of .] — The expression as used In 
Criming Code, s. 1 08 1 , does not mean or 
infer that sentence must be passed Sc 
its operation then suspefided ; it 
means that no sentenoe wSol be passed 
unless Sc until the offender is oedled 
upon to appeco* Sc receive judgment. — 
R. V. Hirsch, [1924] 2 W. W. R. 342 ; 
42 Can. Crim. Cas. 153.— CAN. 


sd. Release on wobaHon — No power 
to impose fine.] — Where an offender Is 
released on probation under Criminal 
Procedure Code, s. 562 the imposition 
of a fine is illegal. — Karim Bakbsh v. 
R, (1928), 1. L. R. 10 Lah. 722.— IND. 

sf. Applicable to first offenders .] — 
The system of indeterminate sentences 
Sc parole is primaurily applicable to first 
offenders. Sc not to habitual criminals. 
— R. c. Bond, [1937] 3 D. L. R. 479 ; 
O. R. 535 ; 68 Can. C. C. 1.— GAN. 
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5267. Add, AnnotaUon : — Consd. H . ?\ 'Priffitt, 
[1938] 2 All E. K. 818. 

5268. Add. Annotations : — FoUd. R. v. Dean (1924)» 
18 Cr. App. Kep. 21. Consd. U. r. Triflltt, 
[1938] 2 All E. R. 818. Held, 

Whaling, Ltd., [1930] Cli. 208. 

5261a. .] — R. V. Dean, No. 3166a, 

ante. 

5269. Add. Annotation : — Refd. R. v. Hayward 
(1927), 187 L. T. 64. 

5274a. .] — '^l^he accused was 

charged, in addition to a charge of a sul)- 
stantive crime, with being a habitual criminal. 
Upon appeal the objection was taken tiuit no 
proof of the service of the notice api)t‘ar(*d 
upon the transcript of tlie trial, although a 
copy of the notice, dated more than seveu^ 
days before the date of the trial, was with th<5 
papei’s before the ct. No objection was taken 
at the trial to the omission of the pr*oof of 
service -Held : the omission t/O prove the 
service of the m tice was not a matter which 
could affect the ; idgrnent of the (d. upon the 
appeal. — li. r. TuiFmT. [19.38] 2 All E. IL 
818; 159L. T. 93; 102.1.U. 388; ,AI T. L. R. 
1012 ; 82 Sol. .To. 177 ; 30 L. (b [{. 517 ; 20 
Cr. App. Hep. 109, C. C. A. 

Aimntation : — Expld. II. r. Vat', [lOasi It All K. II. ( '. v\. 

5279a. Effect of failure to refer to 

remanet.] — R. v. Mukhay, No. 5309a, post. 

5279b. Allegation of crime — No con- 

viction or admission.] — (1) In the etatutory 
notice which must be served Fre- I 

vention of Crime Act, 1908 (c. 59), s. 10 {!), 
upon a person whom it is intended to cluirgc | 
with being a habitual criminal, the prosecu 
tion are entitled to include an allegation 
that the accused has committed a crime, 
although he has neither been convicted of 
that crime nor admitted his guilt in resiiect 
of it. 

(2) The argument ... is that the judge 
ought not to have discharged the first jury, 
but the judge in so doing exercised his dis- 
cretion & we liave no power to interfere with 
the exercise of that discretion, which was 
exercised entirely in the interests of the 
accused (Hew art, L.C.J,). — B-. v. Beaderl 
( 1933), 77 Sol. Jo. 168 ; 24 Cr. App. Rep. 
39, C. C. A. 

5279c. Misdescription of one offence.] — 

In the statutory notice served under Pre- 
vention of Crime Act, 1908 (c. 69), s. 10 (4), 
on a prisoner who was to bo cluirged as a 
habitual criminal, in the case of one of the 
three previous convictions on which it was 
intended to found the charge the offence was 
described as “ attempted shopbreaking <fe 
being in possession of housebreaking im- 

E lements,” whereas in fact the pnsoner had 
een convicted of attempted shopbreaking 
& being found by night armed with an 
offensive weapon with intent to break & 
enter a shop. The date of the conviction, 
the ct. of trial, & the sentence were correctly 
set out : — Held : the prisoner had not been 
misled by the wrong description of the 
offence, & the notice was not thereby in- 


validated. — R. V. Wheian (1084), 24 Or. 
App. Rep. 189, C. 0. A. 

6282. Add, Annotations : — Consd. R. v. Norman, 

[1924] 2 K. B. 315; R. TrifUtt, [1038] 2 
All E. R. 818. 

5283. Add. Annotalio7i: — Consd. R. v. Triffltt, 
[1938] 2 All E. R. 818. 

5283a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — R. V. Tyreiaan, No. 6369b, post. 

5284a. .] — The prisoner in this case was 

put up to plead, & i^leaded guilty to (iertain 
charges against him. lb; was also fsharged 
with being a habitual criminal. On the next 
day, befoT’o another ct., he was dealt with 
both oTi bis }>lea of guilty A on the charge of 
b(;ing a habitual criminal, lie appealed, 
all(;giiig that thes(‘ facts brought his case 
within the deirisiou in II. v. Triffltt., Ar that 
his cotiviction as a habitual criminal should 
be cpiashed : — Ih'Ui : as the prex^eedings on 
the lirst da,y were merely putting the prisonei* 
u[» to plea.d, tlu;re was no irregularity in 
them, tV tla? conviction must stand. — R. v. 
Vauf, 1 1938 I 3 AH E. R. 355 ; 159 L. T. 360 ; 
192 J. J*. 426 ; 54 L. T. K. 1014 ; 82 Sol. Jo. 
715; 36 1.. (b R. 522; 26 Vv. App. Rep. 
187, 0. r. A. 

5285a. .] — An allegation of being a 

habitual criminal ought to be tried. — R. v, 
Nash (1927), 20 Cr. App. Hep. 1, 0. C. A. 

Annotatiim :—Fol\d.. R. v. Rutt (1928), 20 Cr. App. Rep. 

186. 

5285b. .]— R. V. Rutt (1928), 20 Or. 

App. Rep. 180, 0. 0. A. 

5288. Add. Annotation: — Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

5289. Add. Annotation: — N.F. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

5289a. .] — No two or more persons 

should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals. — R. v. Lonsdale, [1931] 1 K. B. 
191 ; 100 L. J. K. B. 212 ; 144 L. T. 192 ; 
47 T. L. R. 80 ; 29 Cox, 0. C, 209 ; 22 Cr. 
App. Rep. 122, C. C. A, 

5290a. Admission of being habitual criminal — 
Duty of court to explain charge.] — Before an 
adniisBion of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — R. v. 
Donovan (1925), 19 Or. App. Rep. 2, C. C. A. 

5290b. Plea of guilty- —Meaning should be 
explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner. — R. v. Wallace (1929), 21 
Cr. App. Rep. 70, C. 0. A. 

5290c. Direction to Jury — ^Neoessary contents.] — 
R. V. Dinsdale (1920), 19 Or. App. Rep. 123, 
C. C. A. 

5290d. R. V. Wbalb (1927), 20 O. 

App. Rep. 163, 0. 0. A. 


part XUL sect. 4. S0B-SEOT. 8.— A. 

»*. By oiTused to rdntt ekarge — Though 
previous sentence of preventive detention 


proved .] — Where aoctised to charged, 
tmder PreTentdoa of Otime Act, 1908, 
with being a habitnal criminiu, & it 
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is proreci that he has on a previoTUi 
occasion been found to be a nabttual 
criminal U has been senteuoed to 
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5200e. Objection to statutory notice — Discharge of 
jury.] — R. V, Bbadell, No. 6279b, ante, 

6290 f. Representation by counsel.] — R. v, 

Andrews, [1938] 4 All E. R. 869, C. C. A. 

6200. Add, Annotation : — Refd. R. v. Stokell 
(1924), 18 Or. App. Rep. 165. 

5300. Add, Annotation : — Consd. R. v, Stokell 
(1924), 18 Or. App. Rep. 166. 

5308a. .] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was : I know be has been asso- 

ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused : — Held : evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be quashed. 
— R. t;. Baxter (1924), 132 L. T. 256 ; 27 
Cox, 0. 0. 689 ; 18 Cr. App. Rep. 127, 0. C. A. 

5303b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v, Stokell (1924), 18 Cr. App. 
Rep. 166, C. C. A. 

5303c. .] — R. V. Tyrbm: n, No. 6369b, poet, 

5303d. .] — Evidence that accused is an 

associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it. — R. v. Yabwood 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

58036. Unless verdict unaffected by admission 

of other matters.] — Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may reftse to 
interfere if it is satisfied that in the absence 
of such evidence the jury would have found 
the same verdict. — R. v, Herbert (1931), 23 
Or. App. Rep. 123, C. C. A. 

5304. Add, Annotation : — Consd. R, v, Triflitt, 
[1938] 2 All E. R. 818. 

5304a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — R. 
V, Williams (1929), 141 L. T. 644 ; 21 Or. 
App. Rep. 121 ; 28 Cox, C. C. 664, C. 0. A. 

5304b. Must go to question whether prisoner 
habitual criminal when oharged.}-~R. v, 
Winn, No. 6365a, post, 

5307. Add. Annotation : — Consd. R. v. Hayward 
(1927), 137 L. T. 64. 


5308a. .1 — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under In- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be pven, without 
production of the record & evidence identify- 
ing accused with those convictions, as “ evi- 
dence of character So repute ” under sect. 
10 (6), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given If 
there is any evidence that accused has 
admitted the convictions. — R. v, Hayward 
(1927), 137 L. T. 64 ; 28 Oox, 0. O. 342 ; 
sub nom. R. v, Hayward, R. v. Lawrenc®, 
43 T. L. R. 366 ; 20 Or. App. Rep. 33, 0. 0. A. 

5309a. Conviction in Scotland.] — (1) Upon a 

charge against a person in England of being 
a habitual criminal imder Prevention of 
Crime Act, 1908 (c. 69), s. 10, a previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him under 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Scotland would 
also be a “ crime ” in England within the 
definition of that expression as set out in the 
Sched. to Prevention of Crime Act, 1908 (c. 69). 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wrongly stated the particulars of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 622 days remanet, & in the notice there 
was no formation as to the remanet : — 
Held : the notice sufficiently informed the 
prisoner of what was alleged against him & 
was therefore a valid notice. — R. v. Murray, 
[1932] 1 K. B. 699; 146 L. T. 487; 48 
T. L. R. 255 ; 76 Sol. Jo. 166 ; 29 Cox, C. C. 
441 ; 23 Cr. App. Rep. 160 ; sub nom, R. v, 
Morrison (1932), 101 L. J. K. B. 257, C. C. A. 

5312a. .] — Applt. was convicted of 

shopbreaking, & wcus sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions So that he was leading persistently 
a dishonest or criminal life, So he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person. So he was released on July 23, 1924. 
From Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1926 ; — Held : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 


preyentiTe detention, the jury are not 
bound to convict him : the acoueed 
Is entitled to lead evidence to show that 
be is not, at the date of the charge, a 
habitual criminal, So it la for the lurj 
to determine, as a question of fact, 
whether, on the whole evidence 
adduced, the charge has or has not 
been established. — Id* Donald e. H.M. 
ADVOCATE. [19291 S. 0. (J.) 76.— SCOT. 

PART XIU. SECT. 4, SUB-SECT. 3.— C. 

6807 li. .1 — Where a person is 


charged imder Prevention of Crime 
Act, 1908, with being a habitual 
criminal, Criminal Prooedure (Scotland) 
Act, 1887, 6. 67, does not apply, & the 
sohed. of previous oonviotions appended 
to an extract conviction which is itself 
competently proved cannot be used as 
evidence of those oonviotions for the 

S urpoae of supporting the charge. — 
('Donnell v. H.M. Advocate, [1930] 
S. 0. 1 (J).— SOOT. 

Mg. Conmeiion twentV'Sevm years 
earlier.} — Held : while a person charged 
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with being a habitual criminal who 
gave evidence on his own behalf laid 
himself open to cross-oxamination upon 
his whole record, examination on a 
conviction Wenty-seven years prior 
to the date of trial, in the absence of 
reference to a period of seven years 
subsequent to his liberation in wWch 
no conviction had been recorded 
against him, was so prejudiGial as to be 
fatal to a conviction. — Raicbubn v, 
H.M;. Advocate, [19373 S. C. (J.) 100. 
—SCOT. 
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habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that dur^ the relevant period applt. 
had be^ leading, persistently, a dishonest 
or cri minal life ; as there were passages in 
the summing up which might have conveyed 
to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed. — R. v, 
Driscoll (1926), 89 J. P. 104 ; 41 T. L. R. 
426 ; 18 Cr. App. Rep. 184, C. C. A. 

5812b. .J — A jury trying the issue of 

being a habitual criminal or not must be 
expressly warned, where the Ci'own proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it onhim. — R. r. 
Knight (1929), 21 Cr. App. Rep. 72, C. C. A. 

5314a. -.] — (1 ) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if the three 'statutory con- 
victions are prc ved, he must be so found, is 
incorrect ; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor (1920), 19 Cr. App. 
Rep. 146, C. C. A. 

5319a. .1 — R. v. Hayward, No. 

5308a, ante* 

5322. Add. Annotation : — Retd. R. v. White 

Shelton (1927), 20 Cr. App. Rep. 61. j 

5331a. .] — On the trial of an allegation of ' 

being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of the crime, &, the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest. — R. v. White & Shelton (1927), 
20 Cr. App. Rep. 61, 0. C. A. 

5341a. .] — R. V. White & Shelton, No. 

6331a, ante. 

5347. Add. Annotations : — Held. R. v. Lavender 
(1927), 20 Or. App. Rep. 10 ; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

5352a. .] — The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the allegation that 
he is a habitual criminal. — R. v. Hayes (1926), 
90 J. P. 190 ; 19 Cr. App. Rep. 157, C. C. A. 

5356a. Duty of Judge.] — (1) The 

dii*ection on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged. — R. v. Winn (1925), 
69 Sol. Jo. 674 ; 19 Cr. App. Rep. 1, C. C. A. 

5355b. .] — A direction on the allega- 

tion of being a habitual criminal must deal 
with an interval of honest work. — R. v. 
Harry (1928), 21 Cr. App. Rep. 21, C. 0. A. 


53550. .] — On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, “leading per- 
sistently a dishonest or criminal life.” — R. r. 
Lavender (1927), 20 Or. App. Rep. 10, C. C. A. 

5356a. Periods without conviction — Should be put 
to Jury.] — R. v. Millichamp (1929), 21 Cr. 
App. Rep. 106, C. C. A. 

5367. Add. Annotation : — Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

5358. Add. Annoiaiion : — Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

5359a. For the existing paragraph in original 
volume substitute the following paragraph : — 

.] — Where a person who has 

been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminai sentenced to 
preventive detention, to cali evidence to 
show that he is not at the material time a 
habitual criminal. — R. v. Norman, [1924] 2 
K. B. 316 ; 93 L. J. K. B. 883 ; 131 L. T. 
29 ; 88 J. P. 125 ; 40 T. L. R. 693 ; 68 
Sol. Jo. 814 ; 27 Cox. O. C. 621 ; 18 Cr. 
App. Rep. 81, 119, C. C. A. 

Annotation: — Befd. R. v. Tyreman (192r)), 1J> Or. App. 
flop. 4. 

5369b. Conviction remitted.] — 

— (1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
jurors about the allegation of being a 

habitual criminal until the primary charge is 
disposed of, 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.— R. v. 
Tyeeman (1926), 19 Cr. App. Rep. 4, C. C. A. 

5361a. .] — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of tliat crime ife not for 
any other reason, to pass a sentence of penal 
servitude ; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 


PART XIIL SECT. 4, SUB-SECT. 3.— 
D. (a). 

6828 m. .] — To support a 

charge of habitually conBorting with 

J.6. 


reputed thlerca It must be shown that 
the persons with whom the accused 
habitually consorts are thieves with 
the reputation of being thieves, but 
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evidence that they ore so reputed 
amongst the police Is sufficient evidence 
of reputation. — Oabhxkl v. Lknthaij., 
11930] S. A. S. R. 318.— AUS. 

29 
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habits & mode of life of prisoner it is expe* 
dient for the protection of the public l^at he 
should be kept in detention for a lengthened 
eriod of years. Sentence of preventive 
etention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal. — R. v. Paul, [1926] 1 
K, B. 77 ; 94 L. J. K. B. 63 ; 182 L. T. 169 ; 
88 J. P. 200 ; 41 T. L. R. 35 ; 69 Sol. Jo. 
293 ; 27 Cox, 0. C. 660 ; 18 Or. App. Rep. 
128, C. 0. A. 

Annotation : — Ezpld. R. v. Turnbull (1926), 19 Or. App. 155. 

5369a. .] — A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by | 
the primary offence. — R. v. TuRNBUiiL (1926), 
19 Cr. App. Rep. 155, 0. 0. A. 

6369b. .] — R. V, Thomajs (other- 

WI8E Williams) (1928), 20 Cr. App. Rep. 
172, 0. 0. A. 

5872a. .] — R. v, Paul, No. 5361a, ante. 

6378a. .] — R. v. McCarthy (1910), 4 Cr. App. 

Rep. 198, 0. 0. A. 

6878b. .]— R. w. Henry (1927), 20 Cr. App. 

Rep. 117, 0. 0. A. 

6873o. .] — Observations upon the term of 

penal servitude prelimirary to preventive 
detention. — R. v. Searlb (1922), 17 Cr. App. 
Rep. 35, 0. C. A. 

5376a. .] — Sentence of preventive de- 

tention on habitual criminal quashed. 

Criticism of the practice of charging a 
prisoner after his release with offences com- 
mitted prior to the commencement of his 
term of imprisonment. — R. v. Silverman 
(1935), 25 Cr. App. Rep. 101, C. C. A. 

5386a. .] — R. v. Beard (1927), 20 Or. 

App. Rep. 156, 0. 0. A. 

5398. Add. Annotations : — Distd. R. v. Douglas 
(1926), 19 Or. App. Rep. 119. Expld. R. v, 
Williams (1929), 141 L. T. 544. Consd. R. 
V. Boadell (1933), 77 Sol. Jo. 158. 


Sect. 6.~-Y0UTHFUL OFFENDERS (p. 491). 
See, now, Children & Yoimg Persons Act, 
1932 (c. 46), as. 16-23. 

5414a. Not oertiflsd lunatic.]- — There is a 

legal presumption that a certifled lunatic is 


incapable of entering into a recognisance. — 
R. V. Grebn-Emmott (1931), 144 L. T. 671 ; 
22 Or. App. Rep. 183 ; 29 Cox, 0. 0. 280, 
0. 0. A. 

5415. Add. Annotcdian : — Consd. R. v. Sandbach, 
Ex p. Williams (1936), 61 T. L, R. 430. 

5416. Add. Annotation: — Consd. R. v. Sandbach, 
Ex p. Williams (1936), 61 T. L. R. 480. 

5420. Add. Annotations : — Apld. R. v. Sandbach, 
Ex p. Williams, [1936] 2 K. B. 192 ; Thomas 
V. Sawkins, [1935] 2 K. B. 249. 

5420a. .]-— Appct. was convicted of obstruct- 

ing a police constable in the execution of his 
duty, by warning a street bookmaker of the 
approach of the police & so enabling him to 
evade arrest. Evidence was given at the 
police ct. that appct. had already been con- 
victed of similar offences several times & 
that the infliction of a fine was no deterrent. 
The magistrate ordered appct. to enter into 
a recognisance to be of good behaviour in the 
sum of £20 with two sureties of £10 each, or 
in default to be imprisoned for two months. 
Appct. sought a rule for a certiorari to quash 
the magistrate’s order on the gi'ound that the 
magistrate had no jurisdiction to make it, 
because (a) there was no actual or appre- 
hended breach of the peace, by, or as a result 
of the conduct of the appct., & (6) the order, 
in effect, imposed a penalty difftirent from & 
possibly more severe than the maximum 
which would be imposed for the offence of 
which appct. was actually convicted : — 
Held : the rule must be discharged, because 
the matter was within the discretion of the 
magistrate, who had exercised his discretion 
properly. — R. v. Sandbach, Ex p. Williams, 
[1936] 2 K. B. 192 ; 104 L. J. K. B. 420 ; 153 
L. T. 63 ; 99 J. P. 261 ; 61 T. L. R. 430 ; 79 
Sol. Jo. 343 ; 33 L. G. R. 268 ; 30 Cox, C. 0. 
226, D. 0. 

5448a. Recognisance imposed by Court of Appeal — 
Breach of — Restoration of original sentence.] 

— R. V. Wood (1930), 22 Or. App. Rep. 128, 

C. 0. A. 

5448b. Offence of different character 

from original offence — Imposition of fresh 
recognisance.] — R. v. Gore (1930), 22 Cr. 
App. Rep. 129, C. 0. A. 

5448c. Possibility of breach of the peace — Right of 
public to attend public meeting — On private 
premises.] — Applt. was one of the conveners 


PART XIII. SECT. 6. 

k i. Conviction for asttauU — May 

be sentenced to whipping .) — MaoKat v. 
Lamb, [1923] S. C. (J.) 16.— SOOT. 

q i. IR« V. Sunn 

(1926), 47 Oau. <3rlin. 0a». 77; 37 
B. O. R. 275.— CAN. 

AA. Notice to parent or cruardian — 
Reasonable notice.) — (1) A child who 
pleaded aullty to a charge of theft 
was ordained to appear for sentence 
on a later date. On the specified date 
the magistrate, instead of pronouncing 
sentence, ordered the oliild to be sent 
to an industrial school in terms of the 
Children Act, 1908 (c. 67), on the 
ground that he had been found wauder- 
mg, & bad a parent who did not 
exercise proper guardianship over 
him : — Held : this order was a new 
proceeding under the Children Act, 
&. InTolved the abandonment of the 
former prooeodlngs under the charge 
of theft ; & aooordlngly, the order was 


not affected by defects which existed 
In the former proceedings. 

(2) It is enough under Children 
Act, 1908 ( 0 . 67), 8. 98 (1), if the parent 
has recksonable notice of the diets in 
the proceedings against the oblld, k 
it is not necessary formally to cite the 

S arent to attend the ot. — WraTE v. 
BANS, [19111 S. O. (J.) 88.— SCOT. 

.] — ^The father of a 

“ young person ** charged with theft 
was served by a constable with a 
written notice, signed by the constable, 
stating that his son had been summoned 
to appear at the police ot. on a charge 
of theft, & that the father or some 
other guardian must attend the diet. 
The notice also narrated the powers 
of the ct. over the parent conferred by 
Children Act. 1908 (o. 67):— HeW; 
the father had been sufiftolently cer- 
tiorated that he must attend, k an 
obieoUon that, in the case at any rate 
ot a young person,** as opposed to a 
child, an antecedent warrant of the ot. 
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citing the parent to attend was neces- 
sary, repelled. — M ontgomery v. Gray, 
{19161 S. 0. (J.) 94.— SCOT. 


PART Xlll. SECT. 8. 


f i. Given after iUegai arrest .] — 

R. V. Holtzeb, Re LEVunas k Pyzer 
(Man.). [10281 3 D. L. r7222 ; [1928 ] 
1 W. W. R. ho ; 40 Can. Crlm. Oas 
352.— CAN. 


t il. Appeal re-opened — No 

direction as to person to whom sur- 
render to be made.] — R. v. Wab Luko 
{alias Wong Wa) O. O.). (10281 3 
W. W. R. 282 : 50 Can. Onm. Oas. 
182.— CAN. 


I UL NoHee of motion muM be 

given to sureHes.y^TL v. Runnkr, [1928] 
1 W. W. R. 021 ; 22 Saak. L. R. 478.— 
CAN. 


f iv, Whether discretion in court 

fo ctpplication .] — On an fwplioa- 

tion on behalf of the Crown for the 
estreat of a reoognlsanoe of ball under 
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of a meeting held to protest against a Bill 
then before Parliament in a private ^a. 1] 
which had been hired for the purpose by one 
of the other conveners of the meeting. The 
meeting was extensively advertised & the 
public were invited to attend it & no charge 
for admission was made. Resp., a police 
sergeant, & other police officers were refused 
admission to the hall, but they insisted on 
entering it Sd remaining there during the 
meeting. No criminal offence was committed 
by any person at the meeting, nor was there 
any actual breach of the peace or disorder, but 
resp. & the other officers had reasonable 
grounds for believing that, if they were not 
present at the meeting, seditious speeches 
would be made &; that incitements to violence 
& breaches of the peace would occur : — Held : 
resp. & the other officers were entitled, in the 
execution of their duty to prevent the com- 
mission of any offence or breach of the peace, 
to enter & remain on the premises. — Thomas 
V. Sawkins, [1936] 2 K. B. 249 ? 104 

L. J. K. B. 672 • 163 L. T. 419; 99 J. P. 
296 ; 61 T. L. K 614 ; 79 Sol. Jo. 478 ; 33 
L. G. R. 330 ; 30 Oox, C. 0. 205, D. C. 

5452. Add, Annoiationa : — Apld. Freeborn v, Leem- 
ing (1925), 89 J. P. 179. Refd. Morriss v. 
Winter, [1930] 1 K. B. 243. 

5458. Add, Annoiationa : — Refd. Lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
V, Same, Ingram v. Crawshay (Oyfarthfa) 
(1927), 90 L. J. K. B. 064 ; North’s Naviga- 
tion Co. (1889), Ltd. V, Batten (1933), 160 
L. T. 180. 

5464. Add, Annoiationa: — Consd. R. v, Slicricl::-', 


[1930] 2 All E. R. 883 ; R. v, Manchester JJ., 
Ex p. Lever, [1937] 2 K. B. 96. 

5466a. Prevention of Crimes Act, 1871 (o. 112), 
s. 2(1— Attempted burglary.}— R. v. Bates, 
No. 6a, ante, 

5478a. .] — (1) In order that a person may be 

convicted under Larceny Act, 1910 (c. 60), 
8. 28 (2), of being ** found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking”, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 

(2) Where a person has pleaded Not 
guilty ” to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — R. v, 
Harris (1924), 94 L. J. K. B. 104 ; 132 
L. T. 672 ; 89 J. P. 37 ; 41 T. L. R. 206 ; 
27 Cox, C. C. 740 ; 18 Cr. App. Rep. 157, 
C. C. A. 

5481a. .1 — Qu, : whether in an indictment 

in which it is necessary tti allege a previous 
conviction under above? sect., the fact that 
at tJie same time prisoner was convicted of 
being a habitual criminal should be alleged. — 
R. V, Westfall (1928), 21 Or. App. Rep. 40, 
C. C. A. 

5494. Add, Annotation : — Refd. Jones v, Thomas, 
[1934] 1 K. B. 323. 

5509. Add. Annotation : — Refd. W’^illiama v. Rus- 
sell (1933), 149 L T. 190. 


Part XIV. — Appeal to Court of Criminal Appeal. 


5523. Add, Annotaiion : — Refd. R. v. Birch 
(1924), 93 L. J. K. B. 386. 

6528. Add. Annotations : — Consd. R. v. Parkin 

(1928), 20 ('r. App. Bcp. 173 ; H. Boselov, 
[1937] 4 All E. B. 100. 


5528a. — - — .] — Aft<?r a trial at quarter 

sessions, the rec()id«?r granted a certificate, 
upon counsel Hul)inittu:g that lie desirtfd to 
argue the accur/u’y of flie direction to the 
Jury on one part of the case. The recorder 


Crown Suits Act, 1908, s. 6, the ct., 
on proof of the particular case, is 
bound to estreat, leavlnfir the person 
affected to the remedy provided by 
sect. 7 of the Act. — Re Kino & Scott, 
[1931] N. Z. L. R. 162.— N.Z. 

•k. Breach of ra^ognimrice- -Whether 
sentence Rtr original crime may be 
given.] — -where accused is bound over 
for two years & is charged before the 
expiration of the two years, ho cannot 
l>e sentenced for the orlgriua] crime 
without an information charging breach 
of recognisance. — R. v. Glasoow, [1937 ] 
1 D. L. R. 659 ; 11 M. P. R. 142 ; 67 
Can. C. C. 392 ; 6 F. L. J. (Can.) 
229.— CAN. 


PART XIII. SECT. 10, SUB-SECT. 1. 

k i. .] — PItf., after con- 

viction for manslaughter, began an 
action for possession of premises in 
which she 8c her husband, deft., lived, 
he property standing in her name & 
being under Real Property 

Act : — HeiA : there was no disability or 
inoapaoity of bringing the action., by 
virtue of Forfeiture Act, 1870 (c. 23).— 
Zawojowska V . Zawojowsra (Man.), 
[19221 3 W. W. R. 492.— GAN. 


PART XIIL SECT. 11, SUB-SECT. 2. 
■q. Previous convicHon — Second 


offence not identical — Both included in 
one section.] — Under Liquor Act, 1925, 
1924-25, c. 53, a person convicted for 
any one of the acts which s. 7 8 deejares 
to be offences Sc who is subsequently 
convicted for another of such ai?ts Is 
miUty of a second offence even though 
the two offences are not exactly of the 
same kind. — R. v. Pollard (Saek.), 
[1928] 4 D. L. R. 623 ; [1928] 3 

W. W. R. 78 ; 50 Con. Cilin. Cas. 157. 
—CAN. 

•r. Under repealed Act ,] — 

“ Previous oonvictlori In Govern- 
ment Liquor Control Act, 1928, c. 31, 
B. 178, means a conviotion under that 
Act. & does not refer to oonvictlons 
under prior Acts now repealed. — R. 
e. Ricebebo (Man,), [1929] 1 D. L. R. 
220 : 50 Can. Crlm. Cos. 387 ; [1928] 
8 W, W. R. 534.— CAN. 

■t. Interval between prosectUions 
longer than period limited for prosecu- 
tions under Act,}~Exp, Woods 8.), 
[1928] 2 D. L. R. 771; 49 C^n. Grim. 
Cas. 141.— CAN. 

PART XIIl. SECT. 11, SUB-SECT. 4, 

b i. .) — A document headed 

Certificate of Conviction " & pur- 
porting to be a copy of a fjonvlcilon 
under Manitoba Temperance Act, 
1924, Is not proof, under s. 151 (4) of 
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Govt. Liquor Control Act, 1928, of a 
conviction under the former Act. — 
H. V. UiOKBEiui (Man.). (1929) 1 D. I*. 11. 
220 : 50 Can. Crlm. Oa*^. 387 ; [1928] 

3 W. W. H. 534.— CAN. 

PART XIIL SECT. 11, SLB-SECT. 6 

6604 i a. .] — Left, was con- 

victed of a second ofTentic against 
Liquor Licence Act, the only evlcicnce 
of the previous conviction being the 
production of a certificate under the 
Act, from which it appeared that a 
person of the same name & address os 
(leR. had been previously convicted 
before the same magistrate : — field : 
the evidence was sufficient. — R. v. 
Atkinson (^N.S.) (1910), 44 N. 8. R. 
521 ; 9 E. L. R. 212.— (3AN. 

PART XIV. SECT. 1, SUB-SECT. 1. 

p L Sentence already served. ) 

— A motion on behalf of the Crown 
under sect. 1013 (2) of Criminal Code 
for leave to appeal from a sentence Is 
not ** a further or otlier criminal pro- 
ceeding for the same cause ” within 
sect. 1079 of the Code. Therefore the 
fact that the term of Imprisonment 
has been suffered befows said motion 
has been made or, If granted, before 
the appeal comes on for hearing, does 
not take away the Jurisdiction to grant 
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stated that he adhered to his direction & 
granted the certificate merely to obviate 
any injustice : — Held : such certificate was 
wrongly granted. The convicted person was 
entitled to make an application to the Ot. of 
Criminal Appeal for leave to appeal, & there 


was no possibility of injustice. — B. v. Bosb- 
BEY, [1937] 4 All E. B. 100 ; 26 Cr. App. 
Rep. 99, C. C. A. 

5528b. In what circumstances.]— R. v» 

Paekin (1928), 20 Or. App. Rep. 173, 0. 0. A. 

Annotation : — Consd. R. v. Boseley, [1937] 4 All E. R. 100, 


the leave or entertain the appeal. — 
H. tj. Kirkham, 11935] 3 W. W. R. 55 : 
4 D. L. R. 333 ; 64 Can. C. G. 255 ; 50 

B. O. R. 197.~-CAN. 

ti. .1 — An appeal lies to the 

Supreme Ct. of Oanatla under Criminal 
^de, B. 1024, read with sect. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of the ot. of appeal, 
upon a question which that ct. deems a 
question of law& purHuant to its direo- 
tiori.— D avis «. R., [1924] 4 D. L. R. 
843 ; [1924] S. C. R. 522.— CAN. 

tli. .1— R. V. DeBertoli, [1927] 

3 D. L. R. 193 ; [1927] S. O. R. 454 : 
48 Can. Orlm. Oas. 118.— CAN. 

t iii. Whether gnmnds of dissent 

must be specified in jwigment.] — Applt. 
was convicted, & upon appeal the 
conviction was aftlnnod by a majority 
ot tho ct.. the dissent of one judge 
being merely mentioned in tho formal 
Judgment. Under a recent amend- 
ment Hub-ficot. (6) was added to sect. 
1013 Criminal Code providing that, in 
case of a dlHsontlng opinion, the formal 
judgment Hhould specify the grounds 
in law on which such dissent was based. 
The Crown cont-ended that, owing to 
tlio failure of the appellate ct. so to 
spoclfv tho grounds of <llsscnt, an 
appeal to this ct. was not open to 
applt. : — Held: this ct. had jurisdiction 
to entertain this appeal. The only 
soot, of tho Criminal Cotlo dealing with 
the jimlsdlc-tlon de. piano of tho Hiipremo 
Ct. of Canada Is sect. 1023, imder wliioh 
tho fact there has boon a dissent on a 
question of law is the sole condition for 
tho foundation of its jurisdiction : the 
clrcumstanco that the grounds of dis- 
sent are not spoclliod In the formal 
judgment of tho appellate ct. does not 
avoid tho fact of tliero having been a 
dissent, which is the only reqiiiremont 
contained in Criminal Code, s. 
1023 . — Reinblattu, it., [1933] 8. C, R, 
694 ; [19341 1 D. L. K. 648 ; 61 

C. C. 0. 1.— CAN. 

a i. .1—11. V. Boak, [1926] 

8. C. R. 481 ; 46 Can. Crlin. Oas. 164.— 

CAN. 

a U .1 — OiTRonTA V. R., 

[1927] 2 D. L. R, 577 ; [1927] S. C. R. 
80 ; 47 Can. Crlm. Qas. 1.54.— CAN. 

a ill. .] — Barre V. R., 

[1927] 2 1). L. R. 1097 ; [1927] S. C. R. 
284 : 48 Can. Crim. Cas. 91.— CAN. 

a iv. .] — How'lkv V. R., 

119271 3 D. L. K. 26.5 : [19271 S. C. R. 
629 ; 48 Con. Crlm. O&s. 139.— CAN. 

a V, .] t'!A RHINAL V. R., 

[19271 4 D. L. R. 325 ; [1927] S. C. R. 
541 ; 48 Can. Crlm. Cas. 24 3.— CAN. 

a vl. .] — Tho ^neral appellate 

Jurisdiction of the Supremo Ct. of 
Canada Is confined to civil matters ; to 
found an appeal to the ct, in any 
criminal matter, resort must he had to 
some special statutory provision 
enacted by the Dominion Parliament. 
Save for the special case provided for 
by soot. 1025 of the Criminal Code, tho 
only right of appeal to tho ct. in any 
orlmlual cause Is that conferred by 
sect. 1023. For an appeal to come 
within sect, 1023, the conviction must 
have been afllnned by tho ct. below & 
there must have been dissent by some 
member thereof on a question of law. — 
Steinberg v. R., [1931] S. C. R. 421 ; 

4 D. L. R. 8 ; 56 Can. C. C. 9.— CAN. 

a vii. .1 — An appeal from the 

Judgment of Appellate Div. Ont. 
affirming applt. 'e oonvlotion for steal- 
ing was dismissed, on the ground that 
there was no Jurisdiction to hear the 
appecd, the questions raised, & on 


which there was dissent In tho Appel- 
late Div., being all questions of fact, In 
regard to which there was no right of 
appeal to this ct. Assuming that the 
question whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the proper Inforenoe 
has been drawn by the trial judge from 
facts established in evidence, is not a 
question of law but ouo of foot. — 
GAUTHIER V. R., [19311 S. C. R. 416 ; 4 

D.L. 11.582; 56 Can. C. C. 113.— CAN. 


a vlii. .] — ^Applts. wore tried & 

oonviotod on a chaige of assault 
occasioning actual bodily harm. On 
tho hearing of their grountls of appeal 
before tho Ct. of Appeal, applts. moved 
also for leave to admit now evidence. 
This motion was dismissed by a 
majority of tho Ct. of Appeal, two 
Ridges expressing dissenting opinions. 
Later on, tho GIa of Appeal rendered 
judgment affirming unanimously the 
conviction of ahplts. ; & such judg- 
ment contained also a paragraph 
mentioning ‘the fact that dissenting 
opinions had boon expressed by two 
members of the ct. on the motion to 
adduce now evidence : — Held : the 
dlHSimt in tho Ct. of Appeal on tho 
motion for leave to introduce new 
evidence is not a dissent of that ct. 
against the affirmance of applts.’ con- 
viction on a question of law within 
sect. 1023 of tho Criminal Code. — 
Yip Sing v. R., [1935] S. 0. R. 635 ; 
3 D. L. R. 798 ; 64 Can. C. C. 47.— 
CAN. 


alx. Conflict of fwigments ,] — 

Applt. was an insolvent trader & bad 
been convicted under sect. 417c Cr. C. 
for not having kept proper hooks of 
aocount. Application for leave to 
appeal under sect. 1025 Cr. C. was made 
on the ground that, inasmuch as 
sect. 417c Cr. C. was alleged to have 
been virtually abrogated by sect. 193 
of Bkpey. Act suhsequeutly enacted, 
the decision of tho appellate ct. in 
affirming tho conviction failed to apply 
the principle of law that a subsequent 
statutory enootmont has the elfect of 
abrogating an anterior enactment 
which is Inconsistent with It ; &, at the 
hearing, counsel for appet. cited three 
judgments which wore alleged to ho in 
confiict with tho above decision : — 
Held : the application for leave to 
appeal should be dismissed os tho 
judgments cited wore not rendered 
“ in a like case ” & by an “ other ct. 
of appeal ” within the provisions of 
sect. 1025 Cr. C. ; they were not in 
conflict with the decision Intended to 
be appealed from : the appellate ct. 
had clearly admitted tho principle of 
law above cited ; but It had held that 
sect. 193 of the Bkpey. Act was not 
nconsistent with the provisions of 
sect. 417r Cr. C.— Liebling v. R., 
[19321 S. C. U. 101 ; [1932] 1 D. L. K. 
232 ; 67 C. C. C. 113.— CAN. 

n .] — The provisions 

of sect. 1025 of the Criminal Code, 
giving right of appeal to the Supremo 
Ct. of Canada, upon leave to appeal 
being granted, “if the jiidginent 

appealed from conflicts \%ith tho judg- 
ment of any other ct. of appeal.” 
must be taken to refer to cts. within 

the jurisdiction of the Dominion 

Parliament & not to cts. outside the 
Canaillan territory.— Aroadi v. R., 
[19321 S. C. R. 158 ; [1932] 2 D. L. R. 
429 ; 67 C. C. C. 117.— CAN. 

n xU .1 — Chalmers v, R, 

19331 S. 0. R. 196 ; 2 D. L. R. 789. 
—CAN. 


a xU. .] — In order to obtain 

leave to appeal to the Supreme Ct. of 
Canada in a criminal case under soot. 
1025 of the Criminal Code, It is not 
necessary that the judgment from which 
it is sought to appeal & that of any other 
ot. of appeal should have been rendered 
in cases in all respects the same ; hut 
there should be a conflict between the 
two judgments upon a question of 
law similar in both cases. — T hif- 
fault V. R., [1933] S. O. R. 242 ; 

3 D. L. R. 591; 60C. C. C. 97.— CAN. 


a xiil. .] — In regard to the 

right to appeal under sect. 1025 of the 
Criminal Code, ” in a like case ” means 
that tho same point of law was In- 
volved, with conflicting judgments. — 
Levesque & Qraveline v. R., [1934] 
4 D. L. R. 410 ; 62 C. C. C. 241.— CAN. 

a xiv. .] — When the con- 

viction of an accused is groimded 
exclusively on circumstantial evidence, 
tho rule acted upon by tho decisions 
of several cts. of appeal throughout 
Canada has been that “ in order to 
justify the inference of guilt, tho in- 
culpatory facta must be Inoompatiblo 
with the Innocence of the accused & 
incapable of any other reasonable 
hypothesis than that of his guilt ” : 
& when that principle Is compared 
with tho principle expounded in this 
case by the reasons of judgment of tho 
appellate ct., it must ho hold that 
there exists, between tho above 
dociBions & the Judgment appealed 
from, the conflict required by sect. 1 025 
of tho Criminal Code ; &, therefore, 
leave to appeal to this ct. should be 
granted, os such rule of law is of 
Bulliclontly general importance to 
Justify such leave. — Fraser v. R., 
[1936] S. O. R. 1 ; 65 Can. C. C. 1 ; 
1 D. L. R. 530 ; 5 Can. L. Jo. 275. — CAN. 

a XV. Criminal proceedings. 1 

— Under the provisions of sect. 1025 
of the Criminal Code, a party applying 
for leave to appeal must show that 
“ tho Judgment appealed from con- 
flicts with tho judgment of any other 
Ct. of Appeal in a like case ” : — Held : 
(1) a Judgment of a Ct. of Appeal “ In 
a like case ” must bo a Judgment 
rendered in criminal proceedings or 
upon criminal matters ; (2) the 

Supreme Ct. of Canada iff comprised 
among the Cts. of Appeal contemplated 
in that sect. — Minden v. R., [1935] 
S. C. R. 609 ; 4 D. L. R. 593 ; 64 
Can. U. C. 322. — CAN. 

a xvi. .] — Applts. were 

charged with having conspired together 
& with others during a certain period 
& at named places “ par la super- 
cherio, le menaongo et d’autres moyens 
frauduleux, pour frauder le public et 
Ics porteurs d’obligrations de la Cie 
Ii6gar6 . , . ” ; & they were con- 

victed. The appellate ct. unanimously 
affirmed tho conviction ; & applts. 

sought leave to appeal td this ct. under 
sect. 1015 Cr. C. on the ™und that 
tho Judgment intended to he appealed 
from oonttlots with the Jud^ent of 
some other ct. of appeal in a like case : 
— Held : the application should be 
refused. — Fortier u. R., [1938] S. C. R. 
167.— CAN. 


a xvU. — ^ PI«» of atdrefois conviH.] 
— R. e. Baixard, [19321 4 D. L. R. 
461 ; 68 C. C. O. ^5.— CAN. 


00 i. Effect of repeal of pro- 

msions for stating case pending appeal.] 
— Where the trial Judge reserved a 
case for the ct., hut before it came on 
for argument, the sects, of the Code 
allowing a stated case were repealed. 
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6582. Add, Annoiaiions : — Refd. Re Pitts, Cox v. 

Kilsby, [1931] 1 Ch. 546 ; Bercsford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 

5534. Add, Annotation : — Reid. R. v. Cope (1925), 
94 L. J. K. B. 662. 

6586. Add, Annotaiion : — Reid. R. v, Teesdale 
(1927), 91 J, P. 184. 

5586a. .] — The ct. will not review a 

summary conviction ol an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Cr. App. Rep. 133, C. C. A. 

Annotations .-—Reid. R. v. Cope (1925), 94 L. J. K. B. 602 ; 

R. u. Cadwell (1927), 20 Cr. App. Rep. GO. 


5536b. .] — The machinery of Vagrancy 

Act, 1824 (c. 83), m\:(st not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — R. v , Cadwell (1927), 20 Or. App. 
Rep. 60, 0. C. A. 

5542a. Good defence in law.] — R. v, Griffiths, 

No. 6036a, ante. 

5542b. Plea due to improper inducement.] — 

Leave to appeal granted where applt. was 
tricked into pleading guilty by a detective. — 
R. V. Chadwickb (1932), “ The Times,'' 
Nov. 22. 

5542c. .] — The ct. will not grant leave to 

appeal against conviction after a plea of 


& the ct. 8ot aside the conviction 
& ordered a new trial : — Held : the 
amendment of the Code did not abro* 
grate the rigrhta possessed by prisoners 
on the date when they were convicted, 
but such rights must be determined 
under the old & not under the new 
provisions of the Code, which were not 
then in force. — R. v. 'Faylor & Young 
(1924), 4] Can. Grim. Cas. 212; 56 
N. S. R. 600.— CAN. 


ff i. By Crown — Principles 

applicable .] — On an api)eal by the 
Crown from an acquittal those rules 
are not appropriate in aid of the Crown 
which when an accused is api)oalinpr 
from a conviction arc applicable in aid 
of his at)T)eal, since they are based on 
the traditional policy of the English 
law for the safeguarding of life & 
liberty that everything must bo 
assumed in favour of Innocence & that 
guilt must be established beyond 
reasonable doubt. — R. v. CuRLE'rr, 
IR)36] 2 W. W. R. 528 ; 3 I). L, R. 
199 ; 66 Can. C. C. 25G.— CAN. 


ff il. . ] — On an appeal 

by the Crown from an acquittal the 
ct. should not set aside the verdict or 
gmnt a now trial, even if misdirection 
of the jury on a material matter b<‘ 
shown, if the accused can satisfy it 
that upon the evidence adduced such 
room exists for the entertainment of a 
reasonable doubt as to his guilt that 
according to every reasonable pro- 
bability an impartial jury properly 
instructed would have returned the 
same verdict ; but in such event the 
ct. should hold that no “ substantial 
wrong or miscarriage of justice,” 
within the meaning of sect. 1014 (2) 
of Criminal Code, has occurred. In 
interpreting ” substantial wrong or 
miscarriage of justice ” in sect. 1014 (2) 
on appeals by accused persons & 
formulating for that purpose the rule 
that, mlsdiroctiou in a material matter 
having been shown, the onus is on the 
CroMTi to satisfy the ct, that the jury, 
chaiged as it should have been, could 
not as reasonable men have done other- 
vYiee than find the accused guilty, the 
ets. have always had in mind the safe- 
guards which under our criminal law 
accused persons have thrown about 
them to protect them from the pos- 
sibility or injustice, such as the pn;- 
sumption in favour of life, liberty & 
innocence, & the maxim that no one 
is to be twice placed in jeopardy for 
the same offence. Those safeguards 
are, however, alien to the status of the 
CJrow'n, or, in other words, an accused 
should not lose their beneilt on an 
apx)eal by the Oowm merely because 
the Crown has now been given the right 
te appeal & the amendment giving 
that right sayanothing about changing 
^Id rule. — R. v. Bourgeois, [19371 2 
W. W. R. 97 ; 4 D. L. R. 553 ; 69 
Can. C. C. 120. — CAN. 

Ick L .p~R. V, Cowell (Sask.) 

(1928), 60 Can. Crim. Cas. 381.— CAN. 

.1 — R. t. WiooiNS (N. B.) 

(1928), 60 Can. Crim. Cas. 193.— CAN. 


kk iii. Evidence to support con- 

\ viction.] — R. v. Fletohkr & Pinel 
( 1930), 54 Can. C. O. 116.— CAN. 

kk iv. .1 — On an appeal by the 

Crown from an acquittal, the ground of 
appeal being that the trial judge was 
without jurisdiction, he having been 
compulsorily retired under sect. 26 of 
Judges Act, 1U27 : — Held: since the 
onlv ground on which the Crown has 
a right of appeal under sect. 1013 (4) 
Criminal Code is one Involving a 
onostion of fact, the appeal must bo 
alsmissed. — R. v. Guotbky, 11936] 1 
I). L. R. 128 ; [19351 3 W. W. R. 257 ; 
64 Gan. C. C. 345 ; 5 F. L. J. (Can.) 132. 
—CAN. 

sd. Jury illeoally constilulexl—lAavt 
of Court of Apjieal necessary.] — li. v. 
Boak, [19251 3 D. L. R. 887 ; [192.5] 
S. C. H. 525 ; 44 Can. Crim. Cas. 218. 

—CAN. 

»e. '*)%T dismissal of information— 
Failure of informant to appear .] — 'Fho 
right of given by Criminal Code, 

8. 749, against. ..he dlHinlHsal of an 
Information or complaint does not 
exist when the dhinissal is due to the 
camplalnaut's or informant’s failure 
to appear. — GrirrrKUMAN v, Ralph 
(S oek.), [19281 2 W. VV. R. 631 ; 50 
Con. Crim. Cas, 282.— CAN. 

sf. Ohlection to transcript of evidence — 
Translation .] — Part of the evidence on 
a charge of murder was given in Irish, 
which woe trariBlatod into KngllBh, so 
that it might be understood by the 
Judge, the jury, & others concerned 
in the case. This evidence was not 
offielalJy recorded in Irish as given, l)ut 
only 08 it was translated Into English, 
& objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (which had 
ttlreadv been served) by including this 
objection : — Held : as ft is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
have a complete transcript or any 
tran.^crlpt of the evidence before the 
ct., the ot., being satisfied that the 
transcript of the note of the 
interpreter’s rendering of the ev Identic 
was a completely’ accurate record 
& fuUy adequate for the puri>oBO of 
disposlijg of the applications for leave 
to appeal, & having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to be 
amended. — A.-G. v. Joyce. A.-G. v. 
Walbh, [1929] I. R. 526.— IR. 

tg. To coutUy court — Under Summary 
Convictions Act — IVliether trial de novo.) 
— R. V. Lauriente (B. C.), [1928] 3 
VV. W. II. 265.— CAN. 

5528 t. Certificate granted — Only 
where judge has doubt on caac.l — The 
trial judge must have an opinion or 
belief of the fitness of the appeal upon 
questions of fact or mixed (luestlous of 
law & fact Involved ; the burden on 
him would appear, therefore, to be 
prreater than if he were asked to grant 
leave to appeal. — R,. v. Payette, 
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[19251 1 D.L. R.112; [1924] 3 W. W. R. 
863.— CAN. 

5628 ii. Form of certifleate.] — A 

certificate stated gcuitrally that the 
case was a fit one for appeal : — Held : 
not such a c!er(lfioate ns 18 A H Goo. 5, 
c. 41, conteuiplnttui. — R. v. Scott & 
Williamson (1924), 56 0. L. R. 325; 
43 (^)aii. Crim. Cas. 364.— CAN. 

5528 iii. Wheiher applicable to trial 
unthout jury.] — R. v. 'rEWS, [19261 1 
W. W. R. 321 ; 45 Can. Crim. Cas. 
116 ; 22 .Alta. L. R. 161.— CAN. 

sh. No formal conviction before court.] 
—On an appeal from a summair con- 
viction under the Government Liquor 
Aot. R. S. B. C.. 1924, c. 14 6 i—Held: 
applt. was not deprived of his right to 
appeal by the tact that on the oponjng 
of the appeal no formal conviction had 
yet been drawn up A returned to the 
ct. : nor by the fact that the flue & 
costs imposed by the magistrate & 
paid by applt. bad been remitted by 
the magistrate to a government depart- 
ment & were not In his possession when 
the notice of appeal was served on him. 

— R. V. Kamway (B. C.), 11929] 3 
W. W. R. 165 ; 52 Can. Crim. Cos. 188. 

— CAN. 

8 l. Appeal by Crown against acquittal 
— Power of High Court to review evi- 
dence.] — Shko Swarup V. King-Em- 
PEROU (1934), 78 Sol. Jo. 600, P. C.— 

IND. 

sm. Qurslion of law dV fact.] - 

R. r. Trf'NKR, [1938] 2 W. W. R. 462.— 

CAN. 

80 . Sum/mary conniction— J'lca of 
yuUty.] "The fact tlwit a Hui.nmary 
oonvictloii under U»o (Jriminal (Judo 
was made on a plea of guilt y docs not 
depriv<i tlio acc.iiHfjd of bln right of 
ai)peal ; &, if he coiiiplieH with the 

forimditioH proscribed for <Tilering the 
a])p(':al it must be cnterfjd.- It. v. 
URinaifi. [19.37] 3 W. W. R. 321.- CAN. 

PART XIV. SECT. 1. SUB-SECT. 2. 

ai. .]— Whcifi It was fur the trial 

Judge to decide whether prisoner’s 
explanation could reasonably be true, 
& it was to be H.HHumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably bo 
true, in which the ct. concurred : — 
Held: not the function of the ct. to 
retry the case. — It. v. Cooke (1923), 57 
N. S. R. 362.— CAN. 

■k. Meaning of conviction.] — A con- 
viction, at common law, in strictness, 
consists of verdict, judgment, & 
Bcntonoe. The word, however, is some- 
times used os meaning the verdict of a 
jury &, at other times, the sentence of 
Ihe ot. Criminal Procedure Code uses 
the word io both senses. The meaning 
of the word ” conviction ” in sect. 
439 (C), In relation to a case like the 
present, limits the accused to Impugning 
the Judgment of the ct. which sen- 
tenced him.— Superintendent & Re- 
membranoek of Legal Affatrh, 
Bengal v. Jnankndba Nath Ghobij 
(1929), I. L. R. 66 Calc. 1146.— IND. 
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guilty pleaded by counsel’s advice. — v. 
Dawson (1924), 1^ Or. App. Rep. Ill, 0. 0. A. 

5549a. .] — R. v. Lambert (1926), 19 

Or. App. Rep. 131, 0. 0. A. 

5550. Add* Annotation : — Consd. R. v. Smith, 
[1926] 1 K. B. 603. 

5550a. .] — R. v. Smith, No. 1810b, arde* 

5554a. Order for payment of compensation — For- 
feiture Act, 1870 (c. 28), 8. 4.1 — There is an 
appeal to the Ot. of Oriminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, because by the sect, such compensa- 
tion constitutes & is enforceable as a judgment 
debt, & is therefore a “ sentence ” within 
Criminal Appeal Act, 1907 (c. 23), s. 21. — 
R. V. Jones, [1929] 1 K. B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T. 144 ; 21 Or. App. Rep. 
69; 28 0ox, 0. 0.672, 0. 0. A. 

5560a. .] — Refusal of applications 

for an extension of time within which to 
appeal made after considerable delay &; only 
upon the quashing of the convictions of two , 
co-defts., the ct. holding that it was the 
practice not to grant any considerable 
extension of time, unless it appeared on the 
application that there were such merits that 
’ the appeal would probably succeed. — R. v. 
Marsh, R. v* Bickerdikb, R. v. Glen (1936), 
26 Or. App. Rep. 49, 0. C. A. 

5565a. .] — The fact that a fellow 

prisoner’s conviction lias been quashed is no 
reason, for extending the time. — R. u. Rigby 
(1923), 128 L. T. 800; 87 J. P. 123; 39 
T. L. R. 463 ; 67 Sol. Jo. 681 ; 17 Or. App. 
Rep. Ill ; 27 Cox, 0. 0. 411, 0. 0. A. 

5570a. ,] — R. v. Mac Willi am (1928), 21 Or. 

App. Rep. 31, 0, 0. A. 


5570b. — Com^tation of time — Whether Sunday 
included.] — ^Por the purpose of the statutory 
notice of appeal Sunday is not a dies non, — 
R. V, Gbhvtllb (1929), 21 Or. App. Rep. 108, 
0. 0. A. 

5572. Add, Annotation : — Refd. R. v. Porter (1927), 
20 Or. App. Rep. 55. 

5574a. Registrar must be Informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
should be communicated to the re^trar at 
the earliest possible moment. — R. v. BLodo- 
SON (1924), 18 Or. App. Rep. 7, 0. 0. A. 

5576. Citation : — “ For Wyman v, Wyman ” read 
“ R. V, Wyman.” 

Annotation :—Coiiad, R. v, Adler (1923), 17 Or. App. Rep. 

105. 

5577a. .] — Substantial particulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v, 
Cairns (1927), 43 T. L. R. 456 ; 20 Or. App. 
Rep. 44, 0. 0. A. 

5577b. .] — R. V. Fielding (1938), 

26 Or. App. Rep. 211, C. O. A. 

5577c. Supplementary grounds — When 

allowed.] — R. v. Porter, No. 3137a, ante, 

5579. Add, Annotation : — Consd. R. v. Van Dyn 
(1932), 23 Or. App. Rep. 160. 

5581a. .] — The ct. permits a notice of aban- 

donment of appeal to be withdravm only in 
exceptional circumstances. — R. v, Scott 
(1924), 18 Or. App. Rep. 10, 0. 0. A. 

5581b. .] — Only in special circumstances will 

the ct. allow the abandonment of a with- 
drawal of a notice of appeal. — R. v. Van 
Dyn (1932), 76 Sol. Jo. 112 ; 23 Ct, App. 
Rep. 160, 0. 0. A. 


PART XIV. SECT. 1, SUB-SECT. 3, 

0 i. What is — Not sentence for 

rape .] — R, v. De Young, R, v. Lid- 
diard, R. tj. Darling (1927), 47 Can. 
Crim, Cas. 207 ; 60 O. L. R. 155.— CAN. 

0 ii. — Death sentence — Jlepriem 
until judfrnMnt .] — Where appi^ul from 
death Bonton(w has been lieard & judg- 
ment Kieorved, a reprieve will be 
granted until judgment has been 
doliverod. — R. r. Macohione (1937), 
69 (;an. C. 0. 175.— CAN. 

■1. Jurisdiction of Supreme Court of 
Canada — To hear appeal from addition 
to sentence by lower court.] — There is 
no jurisdiction in the above ct. to 
entertain an appeal against an addition 
to sentence by appellate ots., as under 
Oriminal Code. s. 1024, the right of 
appeal is restricted to an appeal against 
too siRlrmanoe of a conviction. — Q old- 
RAIMMER V. R., [1924] 3 D. L. R. 1009 ; 
[19241 S. O. R. 290 ; 6 C. B. R. 129.— 
CAN. 

im. Leaw to appeal — Adequate 
reason must be s/wnun.}— R. v. Haillton 
(O nt.) (1929), 52 Clan. Grim. Cas. 310.— 

OAN. 

sp. .1 — Application . for 

U^vo to appeal from seiitenoo must bo 
supported by adequate reasons. — 
R. V. Molland, [1938] 1 D. L. R. 770 : 
69 Can. O. 0. 413.— CAN. 

PART XIV. SECT. 2. 

6566 i. — — Discreiioti of cmiri,]^ 
It is not the praotioe of the Ct. of 
Criminal Appeal to entertain any 
applioation for an extension of time, 
whether to apply to the trial )ud|re for 
a oertifloate for leave to appeal, or to 
give notice of appeal, or to ^ve notice 


of application for leave to appeal, If 
appot. does not, at the time of apphing 
for such extension of time, show that 
he proposes to rely upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
such as can bo entertained by the ct. 
In the cxeroise of its statutory Juris- 
diction.— A. -G. r. M'Gann, [1927] 
I. R. 603.— IR. 

sn. Notice of appeal defective .] — 

R. V. Moyle (Ont.), [1927] 3 D. L. R. 
639 ; 47 Can. Crim. Oas. 349.— CAN. 

so. Under Criminal Code, s, 760.) — 
R. V. Norman (Ont.) (1023), 49 Can. 
Crim. Cas. 405.— CAN. 

sp. .] — R. V, Frarbr (P. E. I.), 

[19281 1 D, L. R. 803 ; 49 Can. Crim. 
Cas. 189.— CAN, 

sq. .) — R. V. Wenn (Ont.) 

(1928), 49 Can. Crim. Cas. 401.— OAN. 

ST. Under Criminal Code, s, 750 (6).] — 
R. V, Boutilier (N. S.) (1928), 50 
Can. Crim. Cas. 186. — CAN. 

f 1. Want of means.] — On 

an application for an extension of 
time within which to appeal, which 
was not made until six months after 
conviction : — Held : (1) want of means 
was not a sufficient ground on whiob 
to base the application ; & (2) in view 
of the delay in applylnir. very 
exceptional olroumstanoes would have 
to be established before the ot. would 
be justified in granting the applica- 
tion. — R. V, Sunderland & Sunder- 
land (1927), 28 S. R. N. S. W. 26.— 
AUS. 

£ 11. After removal to pent- 

tentiary — Special reasons must be 
sAoict!.! — R. ». ScjOTT, 119291 1 D. L. R. 
842 ; I W. W. R. 320 ; 61 Can. Crim. 
Oas. 104 : 24 Alta. L. R. 42.— GAN. 
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f iii. .] — A statute required 

notice of appeal more than fourteen 
days before a sitting. Notice was 
filed on Deo. 2. the next sitting being 
Dec. 1 6 : — Held : the appeal could not 
be heard. — R. v. Ogilvie, Re Ogilvie 
V. Finley (1931), 67 O. O. C. 195 ; sub 
nom, Ogilvie v. Finley (1933), 45 
B. C. R. 76.— CAN. 

£ iv. After acquittal — Application 

ex park.] — Leave to extend the time 
for giving uoticje of appeal fn)m an 
acquittal will be granted ex parte 
where are circumstances justifying 
this oomrse. — R. v. Chow Wai Yam, 
[1936] 2 D. L. R. 106; 50 B. C. R. 
347 ; 65 Can. C. C. 189.— CAN. 

St. Application for — To whom made,] 
— When the Ct. of Appeal la sitting an 
applioation under sect. 1018 (2) of 
the CJrfiuinal (Dode for an extension of 
the time for an appeal should be made 
to the et. & not to a Judge thereof In 
CThambers. — R. v, Harry Chow (B. C.), 
[19291 1 W. W. R. 270.— CAN. 

« 

PART XrV. SECT. 8. 

5672 lii. .1— Re R. v, 

LeBlanc, [19281 1 D. L. R. 539 ; 49 
Can. Crim. Cas. 136.— CAN. 

•X. Service — Upon Attomey-Oeneral.] 
— Notice of appeal must be served upon 
the Attorney-General, &. not upon the 
Crown Prosecutor. — Connelly v, R., 
[1934] 1 D. L. R. 729 ; SO C. 0. 0. 368. 
—CAN. 

sx. .) — Notice of appeal must be 

served utob reep. Sc upon the Justice 
who tried the case, or the appeal Is 
Invalid. — B lbntuk v, TxmirBXTLL, 

L. R. 786 ; 63 Can. 0. O. 
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5584a* Applioatloii for leave to appeal — May be 
treated as final appeal.] — In a proper case 
the ct. will treat an application for leave to 
appeal as the final appeal. — R. v, Hobern 
(1924), 18 Or. App. Rep. 110, 0. 0. A. 

5585. Add. Annotaiion : — Retd. R. v. Thompson 
(1926), 18 Or. App. Rep. 167. 

5585a. .] — An applt. may only in exceptional 

circumstances consent by counsel to be 
absent. — R. v. Thompson (1926), 18 Or. 
App. Rep. 167, 0. 0. A. 

5593a. Delay In sending In documents.] — 

Statements sent to the ct. at the last moment 
may cause an application to be adjourned, 
& the loss of time would run against appct. 
It is well that appcts. should be reminded of 
this matter (Charles, J.). — R. v. Will- 
MOTT (1933), 24 Or. App. Rep. 64, C. C. A. 

5593b. ,] — In this case the observations 

mdde in R. v. Willmott by Charles, J., apply 
with added force. Appct. was convicted on 
Jan. 20, & his notice of appeal was dated 
Jan. 31. The notice contained five para- 
graphs & was in itself a very long document. 
On Feb. 9 he sent in a further document of 
fourteen closely-wiitten sheets which he 
called “ further grounds of appeal.*’ On 
Feb. 23 he sent in a mass of further docu- 
ments & a great many pages of further 
grounds of appeal. This morning there have 
arrived a great many more documents from 
appct. & among them twelve or fourteen 
closely-written pages relating to the old & 
new grounds of appeal. In these (urcum- 
stances, the ct. desires me to say that this 
case is one in which the ct. would norm.i.lly 
adopt the course of adjourning the applica- j 
tion, with the result that, unless leave to i 
appeal were given, appct. would remain a 
longer time in prison than otherwise. Such 
a practice causes the greatest possible in- 
convenience. In this case, however, for 
special reasons, the ct. does not propose to 
take this course (Humphreys, J.). — R. v. 
McLaren (1933), 24 Cr. App. Rei>. 64. 
C. C. A. 

5595a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v. Ohunq Yi 
Miao (1928), 21 Or. App. Rep. 56, 0. 0. A. 

5595b. No argument heard — Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] — R. V. Inman (1929), 21 Cr. App. Rep. 
169, C. C. A. 

5596a. Official transcript of judgment at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 


— R. V. Martin (1927), 20 Or. App. Rep. 
108, 0. O. A. 

5604. Add, Annotation : — Refd. R v. Porter (1927), 
20 Or. App. Rep. 65. 

5605. Add. Annotation: — Refd. R. v. Porter (1927), 
20 Or. App. Rep. 55. 

5605a. Application to three judges — Reference to 
larger court.] — R. v. Chapman (1931), 23 
Or. App. Rep. 46, 0. 0. A. 

5607a. .] — In each of the following cases — 

(1) a convict under sentence of penal servi- 
tude preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment A flogging who appeals only 
against the flog^ng ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (6) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, A should be treated as such 
pending the determination of his appeal. — 
R. V. Rose, R. v. Friend, R. v. Beaitte, 
R. V. Llewellyn, R. v. Young (1024), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C. C. 616; 18 Cr. App. Rep. 66, 
C. C. A. 

5616a. .] — In a proper case, especially 

with the concurrence of t-he Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, Sz, may 
thereupon deal with it as such. — R. v. Towers 
(1929), 21 Or. App. Rep. 74, 0. 0. A. 

5624a. .] — Where an application has 

been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence. — 
R. V. Sykes (1930), 22 Cr. App. Rep. 84, 
C. C. A. 

5628a. Not where delay due to misstatement 

of appellant.] — The ct. will not permit 
sentence to run from the date of conviction 
when the period between conviction & the 
hearing of the appeal has been prolonged 
through the mis-statement of applt. — R. v. 
Westlake (1920), 16 Cr. App, Rep. 100, 
C. C. A. 

5628b. Consecutive sentences — One quashed.] 

— (1) When consecutive sentences have been 
passed on two convictions & the ct. 


PART XIV. SECT. 4, SUB-SECT. 1. 

»b. Appeal diemisaed — DUseniing 
judgment on point of law — Details to he 
given in rule .] — A rule diflmiwdng an 
appeal should specify the nature of a 
question of law rais^ in a dissenting 
Judgment. — R. v. Settle (1932), 5 
M. P. R. 142; 68 0. 0. O. 152.— 
GAN. 

•d. AMdenU — When necenary .] — An 
appeal on the ground that accused was 
not oSlared the statutory alternatives 
^der seot. 781 (2) (b) of the Crtminal 
Co^ should be supported by affidavit. 
—R. V. Sullivan, [19351 8 D. L. R. 
197; 8M.PrR.646 ; 63 Can. 0. 0. 294. 
—CAN. 


sf. Ijeave to appeal — Wtisn granted.] 
— Leave to appeal should only be 
granted after adequate reasons have 
been given. — R. v. Le Court, [1937] 
1 D. L. R. 607 ; 6 F, L. J. (Can.) 
213 ; 11 M. P. R. 133.— CAN. 

PART XIV. SECT. 4 , SUB-SECT. 2.— A. 

sg. f\tnctions of Court of Criminal 
Appeal.] — It is one of the functions of 
a Ct. of Criminal Appeal to standardise 
so far as possible the penalties in^osed 
by ots. of first Instance. A Ct. of 
Criminal Appeal does not interfere 
to reduce a penalty unless it is excessive 
or awarded upon some erroneous 
principle. When there has been a 
manifest departure from ** oustomary 
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penalties Imposed in other cts,** in 
respect of like offences, it is the duty 
of the Ct. of Orlinlnal Appeal to 
examine the cose & to pass upon the pro- 
priety of the particular penalty, & for 
that purpose upon the propriety of the 
standard si^ested by the oustomary 
penalties.— WADE v. TitorrEB, [1934] 
8. A S. R. 62.— AUS. 

sk. Sentence of five yc^r ft— Driving 
car while inioxi/'Mea ~M anslanghter .] — 
ApT>eal against sentence of five ytiars, 
applt. having been found guilty on a 
charge of driving a motor vehicle whlicj 
intoxicated or nxrkloHHly & by doing so 
causing death & thereby being guilty 
of manslaughter. Appeal dismissed. — 
R. V. AUMULLKR, [1938] 2 W. W. R. 
214.— CAN. 
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quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished. — 
R. V. Lee (1930), 22 Or. App. Rep. 86, 
C. C. A. 

5628c. Fresh evidence heard — Appeal dis- 

missed.] — R. V. Medcraft (1931), 23 Cr. 
App. Rep. 116, 0. C. A. 

5628d. Sentence of penal servitude — Sentence 

of preventive detention set aside.] — R. v. 
Tauman (1931), 23* Cr. App. Rep. 125, C. C. A. 

5629a. Sentence runs from session in which con- 
victed — Although passed in later session.] — 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed. — R. v, Roberts 
(1929), 21 Cr. App. Rep. 69, 0. 0. A. 

5629b. — — No power to antedate beyond com- 
mencement of sessions.] — Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted. — R. v, 
Crockett (1929), 21 Cr. App. Rep. 164, 
C. C. A. 

5629c. .] — The ct. below cannot ante- 

date a sentence before the first day of the 
sessions. — R. v. Hatch (1930), 22 Cr. App. 

’ Rep. 83, C. C. A. 

5629d. Sentence ordered to run from passing of 
sentence — Abnormal delay In preparing trans- 
scripts for court.] — R. v. Meyrick, R. v, 
Ribuffi (1929), as reported in 21 Cr. App. 
Rep. 94, C. C. A. 

5643a. .] — R. v. Turkington, No. 6965a, 

post. 


5678a. .]— me ct. wUl, if it thinks flt, 

hear a plea of insanity even though it was 
not raised at the trial. — R. v. Canham (1926), 
18 Cr. App. Rep. 163, C. C. A. 

5680a. .] — Applt. was convicted on a count 

of an indictment in the following terms : 
“ Statement of offence. Driving motor 
vehicle in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
s. 11 (1). Particulars of offence. Charles 
Wilmot ... on a certain road ... in the 
county of Lincoln, drove a motor car reck- 
lessly, or at a speed or in a manner which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the road, & 
the amount of traffic which was actually 
at the time, or which might reasonably have 
been expected to bo, on the said road.” 
Applt. was represented by counsel at the 
trial, but no objection to the validity of 
the count was taken imtil after verdict : — 
Held : the point with regard to the validity 
of the coimt was one which under the old 

. practice could have been taken on a writ of 
error &, although it had not been taken at 
the trial, the ct. were bound to allow it to 
be raised on appeal. As the count charged 
several offences in the alternative, it was 
bad for duplicity, & the conviction must bo 
quashed. — R. v. WiMOT (1933), 149 L. T. 
407 ; 97 J. P. 140 ; 49 T. L. R. 427 ; 77 
Sol. Jo. 372 ; 31 L. G. R. 189 ; 24 Cr. App. 
Rep. 63 ; 29 Cox, C. C. 662, C. C. A. 

5739a. S, P. R. v. Hatch & Smith (1928), 20 Cr. 
App. Rep. 181, C. 0. A. 

5746. Add. Anyiotation : — Refd. R. v. Littleboy, 
[1934] 2 K. B. 408. 


PARTXIV.SECT.5,SUB-SECT. 1.— A 

6680 V. .] — The ct. hearing an 

appeal is not warraut/Od in weighing 
probabilities substituting its view 
for that of the Jury, to which the 
Brroatest weight must still bo given. — 
H. V. 1)E Bruok, 119241 4 D. L. 11. 496 ; 
55 0. L. U. 507.— CAN. 

5630 Vi. R. r. lUmKK (1924), 

44 Can. Crlm. Gas. 205.— CAN. 

6630 vii. .] — A ct. of appeal will 

not retry oases upon issues which have 

{ )roperly been left to the jury, & the 
act that the Jury might properly have 
found the other way is in it-self no 
justifloatlon for interfering with a ver- 
dict. — K. V, Settle (1932), 5 M. P. U. 
142 ; 58 C. C. C. 152.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.— A. 

6666 i. Insanity .] — At the trial 

of accused for murder th^ was. In the 
ct.'s opiidon, evidence wnloh, had the 
oint been taken, would of necessity 
ave raised in the mind of the trial 
judge a doubt whether accused was 
then, on account of Insanity, capable 
of conducting his defence : but the 
point was not brought to the attention 
of the trial judge, & the course pre- 
scribed by Criminal Code, a. 907, was 
not adopted : — Held : the omission 
of counsel ougnt not to deprive accused 
of the right given him by the sect. & 
new trial directed. — R. v. Williaius, 
[19291 1 D. L, R. 34.3 ; 50 Can. Grim. 
Cas. 230 : 63 O. L. R. 191.— CAN. 

6666 ii. — ^.] — R. r. Saiitii, 

[1936] 1 W. W. R. 67 ; 1 D. L. R. 717 ; 
65 Con. C. C. 231.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.— C. 

•b. Objection to conviciion on ground 
of defect in fn/armafMm.1— R, v. 
Boutiuer (N. S.) (1928), 60 Cmx. Oim. 
Cas. 186.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 3. 

f i. What amounts to.] — The 

trial Judge prepared, two or three 
months after the trial, a oertifleato 
containing a number of statements 
made by him in answer to a corre- 
sponding number of objections to his 
charge which formed the grounds of 
appeal & stating, ax5cordliig to his 
recollection, that In fact his direction 
was precisely the contrary of that 
reported : — Held : such oertlflcate of 
the trial ju^e was not a report within 
sect. 1020 Cfrlmlnal Code : it did not 
contain the Judge’s “ notes of the trial ” 
iior was It a report giving his opinion 
upon the oaeo or upon any point arising 
in the case.” — Baron v. R., [1930] 
S. C. R. 194 ; 2 D. L. R. 945 ; 63 Can. 
C. C. 154 : revsg. 47 Quo. K. B. 371. — 
CAN. 

PART XIV. SECT. 6. SUB-SECT. 1. 

sd. In Ireland.] — ITactloo & pro- 
cedure, as to applications to allow fresh 
evidence on appoiil, laid down l^ the 
Ct. of Criminal Appeal. — A.-G. v. 
M-Gann, 11927] I. R. 503 —IR. 

PART XIV. SECT. 6, SUB-SECT. 2. 

•f. Convtcfion improper — Claim to 
substitute sentence for lesser offence — 
L^avc to obtain further evidence — Con- 
lined to lesser offence.] — Where on an 
appeal from a oonvlctlou for unlaw- 
fully having ocurnal knowledge of a 
girl 14 years of age, it appeared that 
the accused had not b^n properly 
oonvicteil, but there being no majority 
of the ct. in favour of directing a new 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecent 
assault, whereupon the accused’s 
counsel moved for leave to obtain & 
present now evidence from one Z., 
who would have been a compellable 
witness at the trial : — Held : such leave 


should bo granted, the additional 
evidence to be confined to the charge 
of inrlocent assault, & the hearing of 
the appeal should stand over until 
further order, &, In the meantime, 
the evidence of said witness should be 
taken before the registrar of the 
Supremo Ct. & forwarded by him to 
the registrar of the Ct. of Appeal. — 
R. V. Shumarin (B. C.), [19281 1 

W. W. R. 300.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 3. 

6740 iii. .] — An application must 

bo refused, where the person whom it 
was sought to cull had been present in 
ct. ut the time of the trial & available 
to be called by accused or his counsel 
if they desired to do so. — R. v. Cronan 
(1924), 41 Can. Crim. Cas. 320; 57 
N. S. R. 25.— CAN. 

6766 ii. .] — The defence having 

been permitted for the purpose of 
securing a new trial to read the affidavit 
of one who it contended should have 
been called as a witness by tno prose- 
cution : — Held : the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, as to warrant a now*trlaJ. — R. r. 
Gallagher, [1924] 4 D. L. R. 1059; 
3 W. W. R. 357.— CAN. 

5766 Ui. .] — R. V. Chow Kee 

(1929), 42 B. O. R. 67.— CAN. 

■t. No opportunity of cross-examining 
forjner witness on staiement at trial .] — 
R. V. Vyk (1925), 44 Can. Crlm. Cas. 
249 ; [1925] 3^ W. W. R. 100.— CAN. 

■w. On recommendation of Minister 
of .lustice.] — Ontario Ct. of Appeal 
will re-open a conviction for conspiracy 
to defraud the Govt., on recommenda- 
tion of the Minister of Justice, after 
11 years for the purpose of reviewring 
the case on new evidence. — R. r. 
Jarvis (1936), 66 Can. C. C. 20.— CAN. 
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5783a. Not evidence of appellant.] — K. v, Med- 
CRAFT (1931), 23 Cr. App. Rep. 116, 0. C. A. 

5783b. Medical evidence — Cause of death.] — Con- 
viction of murder quashed after the ct. had 
heard fresh medical evidence as to the cause 
of death, the ct. emphasising the fact that 
such reception of fresh evidence was to be 
regarded as wholly exceptional. — R. v. 
Harding (1936), 25 Cr. App. Rep. 190, 
0. C. A. 

5792a. Fresh evidence proving Impossibility 

of guUt.]— R. r. Binney (1935), 79 Sol. Jo. 
419, C. C. A. 

5800a. Conflicting medical views.] — The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — R. v 
Thorne (1926), 69 Sol. Jo. 493 ; 18 Cr. 

App. Rep. 180, C. C. A. 

5802a. Unsatisfactory Identiflcation.] — Conviction 
quashed. — R. v. Hitchcock (1926), 19 Cr. 
App. Rep. 181, C. C. A. 

5802b. Photograph of accused published in news- 


paper.] — R. V. Morrison (1911), 6 Cr. App. 
Rep. 169, O. 0. A. 

5802c. Insanity — Supervening after trial.] — R. 
V. Driscoll & Rowlands (1928), 20 Cr. App. 
Rep. 161, C. C. A. 

5802d. Illegal committal — Conviction quashed.] — • 

II. V, Gee, R. r. Bibby, R. v, Dunscombe, 

No. 1720a, ante, 

5805. Add. Annotations : — Apld. R. V. Disney 
(1933), 49 T. L. R. 284 ; R. v. Wilmot (1933), 
97 J. P. 149. Held. R. v. Friend (1930), 22 
Cr. App. Rep. 130. 

5806. Add. Annotation — Refd. R. v. Cleghorn, 
[1938] 3 AllE. R. 898. 

5806a. Indictment alleging offence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
— R. V. Taylor (1924), 93 L. J. K. B. 912 ; 
88 J. P. 152 ; 40 T. L. R. 836 ; 69 Sol. Jo. 12 ; 22 
B. G. R. 681 ; 18 Cr. App. Rep. 105,0. C. A. 

5807. Add. Annoiaiion : — Apld. R. v. Wilmot 
(1933), 97 J. P. 149. 


PART XIV. SECT. 6, SUB-SECT. 4. 

■V. Evidence material <§• relevant to 
show verdict wrong.] — The purpose of 
the ct. in allowing applt. to load 
additional evidence under Criminal 
Appeal (Scotland) Act, 1920, a. 6 (/>), 
is to rfvo him an opportunity of show- 
ing that the verdict was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result. — 
Slater v. H.M. Advocate, [1928] 
S. C. (J.) 94.— SCOT. 


PART XIV. SECT, 8, SUB-SECT. 6. 
m. Read now “ 5793 i.” 

5793 ii. .] — H. e. Uubiev 

(1925), 57 N. S. R. 537.— CAN. 

6793 iii. Evidence not incom- 

patible with evidence at trial.] — R. v. 
Adore (1930), 54 Cun. C. C. 211.— 
CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 


P i. Criminal Appeal (Scotland) 

Act, 192G (c. 15).]— The Ct. of Criminal 
Appeal is not a ct. of review in the 
sense in which that term is used in 
civil procedure ; it cannot upset a 
verdict merely because it disagrees with 
the view either of the evidence or of 
the credibility of the witnesses on 
which it proceeded ; it cannot interfere 
unless it thinks the verdict unreason- 
able. The test of unreasonabloness 
Is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable Jury, acting honestly under 
proper direction, could have given it. — 
WEBB V. H.M. Advocate, [1927] 
S. C. (J.) 92.— SCOT. 


p 11 . .] — Held: an appellate 

ct. could not, under Criminal Code, 
B. 1016 (2), substitute for the con- 
viction under s, 405 a conviction under 
8. 406. — R. V. LEliOUX, [19281 3 

D. L. R. 688 ; 50 Can. dim. Ca«. 52 ; 
62 O. L. R. 336.— CAN. 

p 111. .] — Applt. was tried for 

murder by intentionally causing the 
death of another native. He was etjn- 
yicted by the Additional Sessions judge 
& four assessors of culpable homicide 
not amounting to murder, & was 
sentenced to a term of rigorous impiison- 
naent. The Govt, applied for a revision 
of the judgment, & the High Ct. altered 
the conviction to one of murder & 
sentenced the applt. to death .—Held : 
on an application for revlaion. as dis- 
tlnguishea from an appeal, the High 


Court had no jurisdiction to convert 
the finding of an acquittal of miu*der 
into one of conviction & to sentencjo 
the man to death.— Kisn an Sinoh i\ 
U. (1928), 44 T. L. R. 690, V. C.— 
IND. 

p iv. .1— R. V. Rivvmy (1930), 5.3 

Can. C. C. 196.— CAN. 

p V. .1 — R. V. Henderson 

(1929), 1 M. P. R. 277.— CAN. 

q i. — On an appeal, from a 
convkifcloii for theft, based on the 
ground that a statement made by the 
trial judge w^on Imposing senlonoo 
Indicated that ho entertained reason- 
able doubt of the accused's guilt : — 
Held : taking the judgment as a whole, 
the contention could not bo supported, 
& the appeal should bo dismissed. — R. 
r. Wai.ker, 11931 j 1 \V. W. It. 584 ; 55 
Can. C. C. 1 02 ; 25 Alta. L. U. 336. -CAN. 

b i, .} — Deft, was tried on an 

indictment charging commission of an 
oiTeneo & was convicted of an “ attempt 
to commit " that offonoo : — He.ltl : the 
ovid(Uice was sufllcicnt to siiHtaln the 
verdict, & Ids appeal must be dismissed . 
— R. w. Gino (1924), 57 N. S. R. 196. 
—CAN. 

b ii. .1 — When) occusod is 

charged with having comnuttod a crime 
at a named place in a named county & 
province, & a place with such name is 
referred to In tJie eviOoncti at the trial, 
the fact that there is nothing In the 
evidence to show that the i)lace Is 
within such county orprovince: — Held : 
not such an omission as to give ground 
for an appeal. — R. v. Payetie, (1925J 
1 D. L. 11. 112 : [192413 W.W. R. 863, 
—CAN. 

b iil. .1 — Where the Crown’s 

case was founde(4 on the cvideiKse of a 
very young child, who contradicted 
hci-seJf on the vital point in the trial, & 
on several minor matteis : — Held : a 
couviction founded on such evidence 
could not be sustained. — R. v. Giuone 
(1925). 34 B. C. R. 554.— CAN. 

biv. .1 — R. t7. McKenzie (1926), 

58 N. 8. R. 464.— CAN. 

b V. J-— Findings of the ct. or a 

Jury on questions of fact are only to be 
set aside where the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence. — R. v. M. 11926), 46 Can. 
Crim. Cas. 80; 58 N. 8. R. 512.— CAN. 

b ^i. .1 — Appeal dismissed. — 

R. V. Davii>son (1926). 47 Can. (Drlm. 
CJaa. 80 ; 59 N. 8. It. 179.— CAN 

63 


b vii. .] — Appeal dismissed. — - 

R. V. Niciioi>«)n (1926), 47 Can. Crim. 
Cos. 113 ; 59 N. S. It. 323.— CAN. 

b viii. .1 — Appeal dismissed. — 

R. r. Haddat> (1927), 47 Can. Grim. 
Cas. 163 : 59 N. 8. R. 187.— CAN. 

b lx. .p-ClrcumBtanooH in which 

an appeal against a conviction for 
forgery, by making interlineations in 
a doeuinent, was allowed. — R. n. 
Zeueuko (Sask.) (1927), 48 Can. Crim. 
Cas. 87.— CAN. 

b X. I ariance between evidence 

(P charge — As to date of offence .] — 
Conviction (luashod. — R. v. Davieh 
(A lU.), I1927J 2 W. W. R. 605; 49 
Can. Crim. Cas. 86.— CAN. 

b xi. .] — The Ct. of Criminal 

Appeal fjuashed a verdict iSc sentence, 
where the ovIiJcikjo was defoclivo in 
some Importiint respectii, & the evi- 
dence, such as It w-as, was not presented 
to the Jury in such a way as to bring 
sufllclcriily clearly before them the 
(piestlons they had to dotennlno. — 
A.-G. v. Smith, 11927) I. R. 564.— IR. 

b xii. .] — If the evidence is 

sulflclcnt to justify a conviction, Sc 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict bocauso in the opinion of the 
presiding judge it Is based on evidence 
which was untrustworthy & ought not 
to have been accepted. — R. v. Tiioman 
(1928), 28 S. K. N. 8. W. 490 ; 45 
N. S. W. W. N. 140.— AUS. 

st. Cirurt may reduce sentence — 
Althmigh ru) apjieul from sentence .] — 
It. V. Muworavic (N. S.) (1920), 46 
Can. Olrn. Cos. 45. — CAN. 

Ev. Non'indiciable offence tried as 
tndirrtable offence.] — R. v. Thompson, 
[1928] 4 D. L. R. 859 ; 50 Can. Crim. 
Cos. 183 ; 62 O. L. R. 610.— CAN. 

•w. Conviction not in form required 
by Act — Omission of order for forfeiture. J 
— Deft, was convicted by a district 
justice of an offence under Fisheries 
Act, 1924, but the district justice 
omitted to order a forfeiture of the fish 
as required by the Act : — Held : the 
omission invalidated the conviction. — 
Tanonev V. Dihtbktt Justice for 
County of Keiuiy, [1928J 1. R. 358. — 
IR. 

tb. Interference with jury — Com- 
mittal for contempt — Prisoner not preju- 
diced.}— li. V. Stewart (1930), 2 

M. P. R. 400.— CAN. 

29 ♦ 
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5816a. .] — U a judge has distinctly reached the 

conclusion that the case against a deft, is 
merely one of suspicion, he ought to with- 
draw it from the jury. — R. v. Johnson 
(1928), 21 Or. App. Rep. 66, 0. 0. A. 

5816b. .] — If the ct. is of opinion that at the 

close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 
defence, quash a conviction. — R. v. Hoch- 
GLICK (1929), 21 Or. App. Rep. 161, 0. 0. A. 

5840a. .]— R. v. Daniels (1927), 20 Or. 

App. Rep. 127, C. 0. A. 

5840b. .] — Conviction quashed on the 

r und of there being no evidence of guilt. — 
V. Tauman (1931), 23 Or. App. Rep. 44, 
0. 0. A. 

6840c. .] — The ct. will quash a con- 

viction founded on mere suspicion. — R. v, 
Wallace (1931), 76 Sol. Jo. 469 ; 23 Or. 
App. Rep. 32, 0. 0. A. 

5840d. .] — There ought not to be a con- 

viction when the evidence is equally con- 
sistent with innocence & guilt. — R. v. Book- 
binder (1931), 23 Or. App. Rep. 69, 0. 0. A. 

58406. .]— R. V. Carter (1931), 23 Or. 

App. Rep. 101, 0. 0. A. 

5845a. .] — This case turned on the 

* manner in wldch the witnesses gave their 
evidence ; there was a pr oper direction to 


the jury, 4; the ot. does not see that it ean 
intedere with the verdict without substituting 
itself for the jury, which was the proper 
tribunal to decide the matter (Piceford, J.). 
— R. V. Hancox (1913), 29 T. L. R. 331 ; 
8 .Or. App. Rep. 193, 0. 0. A. 

5850. Add* AnnoUUion: — Reid. R. v. Rice (1927), 
20 Or. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction imder Criminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the particiilar case, whatever may be the 
opinion of the judge who tried it. — R. v. 
Rice (1927), 20 Or. App. Rep. 21, 0. O. A. 

AnnotaUon Retd. R. v. Davldsoo (1927 ), 20 Cr. App. Rep. 66 

5850b. ^ .] — R. V. Davidson, No. 3129b, 

ante* 

5856a. Conviction of one oo-defendant quashed — 
Quashing conviction of other co-defendant.] — 
As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the oWier will be quashed. — R. v, 
Hillman (1931), 23 Or. App. Rep. 63, 0. 0. A. 

5856a. .] — R. v. Richards, No. 6230a, post. 

|« 5856b. .] — Conviction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — R. v, Howarth (1926), 19 Or. 
App. Rep. 102, 0. 0. A. 

5856c. .] — R. V. Berry (1926), 19 Or. App* 

Rep. 113, 0. 0. A. 
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6811 Iv, .1 — Conviction quashed 

sinco evidcnco at trial waw purely 
circumstantial & equally conHiatout 
■with Kvillt or iiinoticnec. — R. v. Comwa, 
119381 U. K. 200. -CAN. 
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6824 V. ^.l—R. V. Beroku, 

ril)2r»l 2 1). L. R. 237 ; 43 Can. C^im. 
Ca«. 301.— CAN. 

6824 vi. .1 — Defta. were 

con V lotted of the offencoa of conspiring: 
to defraud a city oorpn. of money due 
to the corpn. for tajtca : — Held : an 
Inference of tfiillty knowledtfo or 
belief could not properly be drawn 
beyond all reaaonable doubt, & with 
Buoh deffreo of txirtalnty aa would 
waiTHiit the convictlona, which were 
accordingly quashed. — R. r. Epstein, 
R. V. Walkku, H. V. SPEliON (1925), 43 
Cau. Grim. Caa. 348 ; 66 O. L. R. 
687.” CAN. 

5824 vii. Deft, was 

oonvioted of rape : — Held : having 
regard to the evidence, the verdict woe 
unreaMoualde & nould not be aupportod 
& must bo Bet aHido. — R. v, Hublky 
(1925). 58 N. S. R. 113.— CAN. 


6824 viii. 

Sing Chow 
Grim. Caa. 14 


(B, O. 
4.— CA 


.1 — R. V. Wau 

11^(1927), 48 Can. 


5824 ix. .1 — Held: a 

finding that deft., while Intoxioated, 
was in charge of a motor-vehicle, did 
not lufltify a conviction for driving 
while Intoxicated, nor could deft, be 
convicted of the alternative oftenoo, 
{(nr Oriminal Code, b. 285 (4), cannot 
apply to a vahioie which is out of obm- 
misalon & cannot be operated by ita 
own power. — R. v. Higgins, (19291 1 
D. L. R. 269 ; 60 Gan, Grim. Cas, 381 ; 
63 O. L. R. 101.— CAN. 

5824 X. .V— R. V. J.. 

11929] 1 W. W. R. 625 j 62 Can. Grim. 
Gas. 72 ; 38 Man. L. R. 144.— CAN. 

5824 xi. .] — Where on an 

appeal from a oonviotion by a judge 
without a Jury it was apparent that the 
evidence of one or both of the two 
wltneBBes for the Crown was perjured 


fe In direct oonfllot with that of two of 
the defence witneBsee, one of whom at 
least was a completely dlsintereBted 
witness : — HeM : the charge had not 
been proved beyond a reasonable 
doubt «; the conviction was quashed. — 
R. V. Smith, [1929] 3 W. W. R. 387 ; 1 
D. L. R. 605 ; 62 Can. O. 0. 174 ; 38 
Man. L. R. 325.— CAN. 

6824 xii. .] — Appeal from a 

oonviotion for shooting with Intent to 
do grievous bodily harm allowod & the 
couvlotlou ouashed on the ground that 
on the evidence for the Cirown there 
was grave doubt as to the Identification 
of applt, (one of two ocjcused tried 
Jointly) as one of those who took part 
in the crime & the Jury had not given 
lilm the benefit of it. — R. v. Hayduk, 
[1935] 2 W. W. R. 513 ; 4 D. L. R. 
419; 64 Can. G. 0. 194 ; 43 Man. L. R. 
209.— CAN. 

1 i. Evidence dreum- 

staniial only.] — R. v, Yok Yuen (Ont.) 
(1929), 52 Can. Grim. Gas. 300.— CAN. 

1 ii. Criminal Code, 1927, 

8. 1014.1 — On an appeal from a con- 
viction for murder, held that the case 
fell within sect. 1014 of the Criminal 
Code in that the verdict was one which 
could not be supported by the evidence, 
&, therefore, must be set aside. There 
being no question of a new trial or a 
verdiot of manslaughter, the oon- 
viotion was quashed. — R. v. Nahir- 
NIAK, [1931] 2 W. W. R. 604 ; 66 Can. 
C. C. 225 ; 39 Man. L. R. 609.— CAN. 

6843 vill, .V—R. V. Nichol- 

son (1926), 47 Can. (5rim. Gas. 113; 
59 N. 8. R. 323.— CAN. 

5843 ix. R. V. May 

(Sask.), 11927] 1 D. L. R, 763; 47 
Gan. Grim. Gas. 118. — CAN. 

5843 X. .] — Where the 

ovideuce in a criminal case is purely 
circumstantial & the Jury has been 
properly instruoted within the rule 
as to the value of circumstantial 
evidonoe, the verdict of the Jury 
finding the a(X!used guilty is equivalent 
to a finding that, in the minds of the 
jury, tho Inferences to be drawn from 
the evidence were consistent wi€n the 
guUt of the accused 8c Inconsistent 
with any other reasonable oonotusion, 
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i.e., with the absencjo of ^llt. Like- 
wise. an ai;T)ellato ct. could also decide, 
on tho evidence, whether the facta 
were such as to be equally consistent 
with tho innoconeo as with tho graUt 
of tho accused, & accordingly quash 
the verdict. But, before this ot., 
when the a(xmsed does not urge any 
ground of complaint against the 
(liroction of the trial Judge & tho 
evidence is such that tho jury might, 
& c^uld, legally & properly draw an 
inforonco of guilt, as hcjld by tho 
appellate ct., it is not for the ot. to 
decide whether the jury ought or not 
to have inferred that the accused was 
guilty.— Fraser v. R., [1936] S. G. R. 
296 ; 3 D. L. R. 463 ; 66 Can. C. C. 
240.— CAN. 

tx. Conviction for offence not charged 
in summons.] — H alifax Corpn. u. 
O’CtoNNOR (1882), 16 N. S. R. (3 R, 
fc G.) 190.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 5. 

5866 vii a. S. P. R. v. C^IN Chono 
(1921), 29 B. C. R. 527.— CAN, 

5866 
319 : 2: 

■ (p. 522) i. Irregularities at 

former trial — Proseetdion for perjury .] — 
The ot. can take Into oonslderation 
oiicumstanoes 8c irregularities as to evi - 
denoe, whioh oex^urred not at the trial, 
the verdict at whioh Is in appeal, but 
at a former trial where th^ perjury for 
whioh aooused has been oonvioted was 
alleged to have been (xunmltted. — 
R. V. OlESLBNSKI, [19241 1 W. W. R, 
82 : 41 Can. Grim. Gas. 196.— CAN. 

e <p. 623) I, .)— R. e. 

Barolat (Ont.) [1930] 1 D. L. R, 489 ; 
52 Om. Grim. Gas. 134. — CAN. 


xvi. . 1 — R. V. Ortynskt, 

2 D. L. R. 973 ; [19271 1 

R. 957; 47 Gan. Grim. Ons, 
[ Sask. L. R. 448.— CAN. 


k(p. 524)1. Evidence of previous 

bad dUuveier,] — 0a8SU>t v. IL, [1931] 
4 D. L. R. 192 ; 56 Can. O. C. 194.— 

GAN. 

s <p. 626) L AdmMon of con* 

fendof^No nrs/tuKee.]— R. v* Bab- 
CTLAT, [1980] 1 D. L. R. 489 ; 62 Gan, 
a O. 184.— CAN. 
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5858» Add* AnnoioHona : — Consd. R. v, Tidmarsh 
(1981), 23 Or. App. Rep. 79. Refd. R. v. 
Porter (1936), 26 Cr. App. Rep. 69 ; R. v . 
Slender, [1938] 2 All E. R. 387. 

5859. Add. Annotations : — Refd. R. v. Porter 
(1936), 26 Cr. App, Rep. 69 ; R. v . Cohen, 
[1938] 3 All E. R. 380. 

5863. Add. Annotation : — Refd. Maxwell v. Director 
of Public Prosecutions (1934), 161 L. T. 477. 

5868a. .] — It is a misdirection, on a 

charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing, which have not been established in 
evidence. — R. v. Hjcll (1930), 22 Cr. App. 
Rep. 64, C. C. A. 

5867. Add. Annotation : — Dlstd. R. v. King (1927), 
20 Or. App. Rep. 168. 

5870a. .] — Convictions quashed on the 

ground of evidence of previous convictions 
having been wrongly admitted. — R. v. 
Ghaham, R. V. Anderson (1924), 18 Cr. 
App. Rep. 8, C, C. A. 

5870b. .] -R. V. King (1927), 20 Cr. 

App. Rep. 16S, 0. 0. A. 

5870c. Disclosed by prisoner.] — R. v. 

Guerin, No. 2840a, ante. 

5870d. Evidence of bad character.] — R. v. 

Fleming, No. 6106a, post. 

5873a. .] — R. v. Haslam, No. 2839a, ante. 

5873b. Evidence by witnesses on abandoned 

charge.] — R. v. Dunnico (1931), 23 Or. App. 
Rep. 77, 0. 0. A. 

5876a. .] — (1) It is the duty of counsel 

for the prosecution before opening to acquaint 
themselves with the contents of the .Uidict- 
ment. 

(2) Where a statement prejudicial to a 
prisoner with regard to his previous record 
has been inadvertently made to the jury by 
a witness, & counsel for the prisoner applies 
for the trial to be started afresh, the ct. ought 
to begin the trial again before a now jury. 

A prisoner, who was charged upon two 
indictments, was given in charge to the jury 
upon one indictment, but, owing t/O a mis- 
understanding, evidence was admitted which 
was relevant only to the other indictment. 
In the course of the trial a witness for the 
prosecution stated in answer to a question 
ut to him in cross-examination that he had 
een in the prisoner's house while the latter 
was away in prison. Counsel for the prisoner 
objected & applied for the trial to be started 
afresh, but his application was refused & the 
prisoner was convicted : — Held : the con- 
victed must be quashed. — R. v . Pbckham 
(1936), 164 L. T. 276 ; 100 J. P. 69 ; 62 T. L. R. 
169 ; 79 Sol. Jo. 989 ; 26 Cr. App. Rep. 125.; 
34 L. G. R. 1 ; 30 Cox, C. C. 363, C. C. A. 

Annotation : — Aa to (2) Gonad. R. v. Firth, [1938] 3 All E. R. 

783. 


58T7a. .] — R. v. Homer (1926), 19 Cr. 

App. Rep. 118, 0. C. A. 

6877b. Statement prior to trial In hearing of 

Jury.] — Before the trial of applt., in the 
presence & hearing of the jury who were to 
try her, counsel appearing for her son, who 
had been put up for sentence on another 
clmrge, stated by way of mitigation that his 
client was the son of a notorious shoplifter. 
In the summing up at applt. ’s trial the jury 
were warned to disregard that statement : — 
Held : in view of the above disclosure with 
regard to applt. ’s character, the proper course 
would have been to adjourn the case of the 
applt. & try it before another jury, & in the 
circumstances the conviction must bo quashed. 
— R. V. Palmer (1935), 26 Cr. App. Rep. 97, 
C. C. A. 

5884. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add. Annoiatioiis : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640; R. i>. PoUinger (1930), 22 
Cr. App. Rep. 75. 

5906. Add. Annotation : — Consd. R. v. Baldwin 
(1925), 133 L. T. 101. 

5910a. .] — (1) Rejection of evidence 

• legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
aemble^ should put in at the trial all docu- 
ments put in below. — R. v. Thomas (1931), 
23 Cr. App. Rep. 30, C. 0. A. 

5910b. .] — Applt. was charged witli 

incest with his daugiiter H. The case for the 
prosecution rested mainly on tlie evidence of 
B. & her younger sist-or 1. The defence was 
that the charge was a fabrication, that tlie 
children had been schooled by iluiir motiicr, 
with whom applt. was on bad i/fTrns, into 
giving evidence against him. Applt. had 
some months pr«3viousJy beem convicted of 
indecent assault on. H. bef()r<3 a ct. of summary 
jurisdiction. Counsel for ap])lt. put to eacli 
of the childnm in turn Uk? HUggcistion that 
each of them had atlrnitted to anotlMU' person 
that their motlier had i(dd tlean what to 
say in evidence on tiiat occasion, that tiieir 
evidence was not tnie. Cach of the children 
denied this suggestion, A couns<*l for applt. 
sought to call the two persons to whom the 
alleged admissions were said to lia-vc; been 
made. The judge refused to admit their 
evidence, on the ground that the above 
questions had been put to the children 
solely for the purpose of testing their credit : 
— Held : the questions were direetod not to 
the credibility of the witnesses but to tiio 
very foimdation of applt. ’s answer to the 
charge, & the evidence of the two persons to 
whom the alleged staLunents had been made 
by the children ought to have been admitted. 
The conviction must, in the circumstances, be 


PART XIV. SECT. 7, SUB-SECT. 6. 

1 1. CroB8'examincUion restricUd.\ 

— Applt., the preeident of a etock- 
brokera«re oo. & tbe owner of all lt« 
Issued capital . stock, was convicted 
for the theft of bonds Sc. stocks beloi^* 
ing to seven different customers of the 
oo. The indictment also contained 
four oounte charging theft from the 
oo. & conspiracy with B., T. & M., 
employees of the co., to defraud. 
These four counts were severed by the 
trial ludge Sc. are still in abeyance ; — 


Held : defence oounscl’s right to cross - 
examine said B., T. Sc M., who wore 
Crown witnesses, had l»©en unduly 
restricted by the rulings of the trial 
Judge, & there should be a new trial, on 
which the applt. was entitled, if ho 
wished, to have a Jury. — R. v. Asveh- 
SON, 11938] 2 W. W. R. 49 : 8 P. L. J. 
(Can.) 35.— CAN. 

5909 f. OonvicHon ouoshed — Evidence 
fw defence excluded.) — Winning v. 
Tobrance, [19281 8. 0. (J.) 79.-~SOOT. 

sg. Evidence of UmUUHc expert.) — 
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Crocket, J.. took also the ground that 
tbe trial judge erroneously refused to 
allow a (‘.ertaln ballistic export witness 
to state his opinion os to whether or 
not the bullet which caused the death 
had been llred from the revolver pro- 
duced. lUNFRPrr, Lamont & Smith, 
JJ., while holding that the trial Judge’s 
ruling out was wrong, were of opinion 
that, in view of later evidence from 
the same witness, tbe rollng out had 
not much effect. — Pitre v. k., [1033] 
S. O. R. 69 ; 1 D. L. R. 417 ; 

C. 0. O. 148.— CAN. 
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quashed. — B. v. Phillips (1930), 156 L. T. 
80 ; 101 J. P. 117 ; 30 Cox, 0. 0. 536 ; 35 
L. G. R. 36 ; 26 Cr. App. Bep. 17, C. C. A. 

5910c. Cross-examination as to credit dis- 

allowed.] — The legal representative of applt. 
at the ct. of trial was precluded from cross- 
examining the chief witness for the Crown, 
an accomplice, as to credit : — Held : the 
conviction must be quashed. — R. v, Hughes 
(1933), 24 Cr. App. Rep. 52, 0. C. A. 

5915a. .] — An inadequate summing up 

may be a ground for quashing a conviction. — 
B, V, Breed (1931), 22 Cr. App. Rep. 166, 
0. O. A. 

5015b. .] — If a direction to the jury 

treats as corroborative evidence that which 
is not in fact corroborative, the ct. may 
quash a conviction. — R. v. Phillips (1924), 
18 Cr. App. Rep. 115, C. C. A. 

5919. Add, Annotation : — N.F. (It would bo better 
to regard the case of New'tnan as a misprint. 
Lord Hewart, C.J.). R. v, Currell (1935), 25 
Cr. App. Rep. 116. 

5026a. — .J — R. v, IIowartii, No. 5866b, ante, 

5926b. Sexual offence.] — Applt. was charged 

on an indictment containing ten counts 
alleging carnal knowledge of three girls aged 
ten, eleven & twelve respectively during a 
. period extending over a year. It was 
alleged that applt. committed the offences 
upon each of the girls in tut n, while the other 
two kept watch. On four of the counts in 
the indictment there was no evidence against 
applt. beyond that of the particular girl on 
whom it was alleged that the offence had 
been committed. The judge, in liis sum- 
ming-up, drew no distinction between the 
different counts, omitted to warn the jury 
as to the care they should exercise in accept- 
ing the evidence of young children, & failed 


to direct the jury that they ought to consider 
in the case of each girl whether she was to 
be regarded as a victim or as a participant 
in the offence : — Held : the summing-up was 
so inadequate as to necessitate the quashing 
of the conviction. — R. v, Bramhill (1933), 
24 Cr. App. Rep. 79, C. C. A. 

59260. .] — Conviction of receiving stolen 

property quashed on the ground of non- 
direction on this charge in the summing-up, 
the ct. reiterating the rule laid down in 
R, V. Schama & Abramovitch, 11 Cr. App. Rep. 
46, at p. 49, that “ it is essential in cases of 
this character that there should be a careful 
& proper direction.” 

i^. V. Newman, 9 Cr. App. Rep. 134, is not 
now to be relied upon as an authority that 
there may be cases of receiving where a care- 
ful summing-up is not essential. — R. v, 

Currell (1935), 26 Cr. App. Rep. 116, 

C. C. A. 

5927a. .] — Where the defence is an 

alibi, the jury must be pointedly directed on 
the identification. — R. v, Phillips (1924), 
89 J. P. 16 ; 41 T. L. R. 190 ; 18 Cr. App. Rep. 
151, C. C. A. 

5927b. Direction as to time.] — R. v. Smith, 

No. 6066a, post, 

5927c. .] — Where an alibi is set up as a 

defence, the jury must be directed that if it 

fails they must consider the facts of the case 
on their merits. — R. v, CuEW (1926), 19 Cr. 
App. Rep. 73, C. C. A. 

5927d. Contradictory statements by sole witness to 
Identity.] — Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact. — R. v. McLocklin (1930), 22 Cr. 
App. Rep. 138, C. C. A. 


PART XIV. SECT. 7, SUB-SECT. 7.~ 
A. (a). 

a I. .] — 11. fj. Averill, 

[19271 2 W. W. R. 810 ; 48 Can. Crlm. 
OttB. 121 ; 21 Sask. L. R. 079. — CAN. 

a ii. .] — R. V. Cooper 

(Ont.), [19271 4 D. L. R. 1093 ; 49 
Can. Crlm. Cas. 87.— CAN. 

6920 ill. .] — Accused & one M. 

left a room In an hotel togretber, both 
Intoxicated. On roaoblngr the rotunda 
of the hotel M. said to the night clerk 
“ I got hit In the eye, hut the other 
fellow got worse than I did,” & the 
clerk saw that there was blood on both 
of M.’s hands. Immediately after 
they had left the hot.ol, a third man, 
who came to the hotel with them, was 
found dead In a battered condition 
In the room they had left. On appeal 
from the conviction of accused for 
manslaughter : — Held ; there was iion- 
dlroctlon amounting to misdirection 
in the charge of the Judge, to the Jury, 
the result of which woe that the 
strongest ovldonoe in favour of aooused, 
vl*., M.’s appearance alter coming out 
of the room his statement of hie 
aotious, was not submitted to the 
Jury’s consideration as it ought, & 
there should be a new trial. — K. v. 
Nioiiolson (1927), 49 CJan. Crlm. Cas. 
228 ; 39 B. C. R. 264.— CAN. 

6920 Iv. .1 — An Indictment was 

presented against three accused persons 
for breaking & entering & for stealing. 
The trial Judge left tbe ease to the 
Jury as being one of breaking & 
entering only, Sc did not point out to 
the Jury that it was, under Criminal 
Code, B. 575, open to the Jury to hud 
the prisoners, or some of tnein, guilty 


of stealing ; — Held: this omission was 
In itself sufHoient to amount to a 
miscarriage of justioe. — R. e. Short, 
Orealey & Plint, [1928] St. R. Qd. 
24 G ; 22 Q. J. P. 108.— AUS. 

6920 V. .] — On an appeal from 

a conviction on a trial for perjury on 
wlilch an lnterpi*eter had been em- 
ployed it was contended that the judge 
in his charge to the Jury had failed to 
refer to the fact that objection had 
b^n taken by the defence coimsel to 
the ability of the interpreter, & it was 
contended tha t this non -direction 
amounted to misdirection i—Held : 
since even had the Judge placed the 
matter lieforo the jury they could not, 
as reasonable men, have concluded 
otherwise than that the interpreter was 
well qualified Sc had translated the 
accused’s answers correctly, the objec- 
tion could not bo sustained. — H. r. 
Verigin (No. 2), [1932] 2 W. W. R. 
491.— CAN. 

6920 vl. .] — Failure of the judge 

to Instruct the Jury that. In order to 
determine the real meaning of a written 
statement by accused, they were 
entitled to consider those parts of it 
which were exculpatory & explanatory 
of accused’s adverse admissions con- 
stituted a material non-direction tanta- 
mount to a misdirection necessitating 
a new trial.— R. v. Jackson, [1933J 
O. R. 522 ; 60 C. C. C. 52.— CAN. 

•y. direction alleged to be %infair ,] — 
IL V, Hum Kino, [19281 2 D. L. R. 
581 : 49 Can. Crlm. CJas. 174 ; 60 

N. S. R. 5.— CAN. 

Bz, Failure to direct jury how to view 
circumsUmiial evidence.}— "R, v. Thi- 
BKAULT, [1930] 3 D. L. R. 312 ; 53 
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Can. 0. C. 178 ; 1 M. P. R. 345.— 
CAN. 

sa. Confliciina medical evidence .] — 
A now trial will bo ordered when the 
conflicting medical evidence as to 
cause of death is not adequately ex- 

F lalned to the jury. — R. v. KiiiK, 
1934] 3 D. L. R. G42 ; O. R. 443 ; G2 
C. C. C. 19.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 

sb. Bigamy — Felonious intent. 1 — 
Where the trial Judge directed the jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge & the first 
marriage being a lawful marria^, there 
was felonious intent : — Held : this 
direction was right. — R. v. Kennedy, 
[19231 S. A. 8 . R. 183.— AUS. 

80. Manslaughter — Criminal negli- 
gence.] — New trial ordered because the 
Judge did not explain to the Jury the 
olomonts of the crime of manslaughter, 
& did not differentiate between the 
degree of negligence which is necessary 
to constitute criminal liability. Sc also 
because he did not tell the Jury that 
they were Justified in entering upon 
the inquiry as to the accused’s guilt of 
the offence of criminal negligence under 
sect. 284 only if they found the accused 
not guilty of the crime of manslaughter. 
— R. V. MERRITT, [1933] 4 D. L. R. 483 ; 
O. R. 786 ; 60 0. O. C. 295 ; aj[fd., 
(19341 1 D. L. R. 153; 60 0. C. C. 
304.— CAN. 

sd. Wounding — Intent.] — Aooused 
was prosecuted under sects. 273 & 
274 of the Criminal Code. The Jury 
found him not guilty under sect. 273, 



VoL XIV.— Criminal Law. Cases 5929a— 6966a. 


5929a« .] — When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1926), 19 Cr. App. Rep. 39, C. C. A. 

5982a. — — By bailee — Intent to defraud.] — R. v, 

Moore, No. 3007a, ante. 

5982b. Shopbreaking.] — On an indictment 

for shopbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence. — R. v. Neville (1931), 
22 Cr. App. Rep. 163, C. C. A. 

5932c. Breaking & entering — Breaking.] — R. v. 
Llotd, No. 2839b, ante, 

5932d. .] — On an indictment charging 

breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point. — R. v, Brierley 
(1924), 18 Cr. App. Rep. 136, 0. C. A. 

5984. Add, Annotation : — Folld. R. v. Smith (1931 ), 
22 Cr. App. Rep. 180. 

5986. Add, Annotation : — Folld. R. v. Smith (1931 ), 
22 Cr. App. Rtp. 180. 

5988a. — — .]--The gist of the crime of 

obtaining by false pretences is an intent to 
defraud : direction on this point must be 
clear. — R. v, Renton (1925), 19 Or. App. 
Rep. 33, C. C. A. 

5938b. ,] — On a charge of obtaining 

by false pretences there must be a direction 
on the issue of intent. — R. v. Kay (1926), 19 
Or. App, Rep, 42, C. C. A. 

5938c. .] — On an indictment f\>i: .obtain- 

ing by false pretences the jury m\»8t be 
explicitly charged that they should n(»t 
convict unless they find an “ intent to | 
defraud,” the legal purport of which should, 
except in the clearest cases, be indicated. — 
R. V. Smith (1931), 22 Or. App. Rep. 180, 
0. C. A. 


5938d. .] — It is a misdirection to suggest 

that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is ” subsidiary ” to the real 
issue, even though that evidence per se does 
not constitute a defence. — R. v. Pickup 
( 1931), 22 Cr. App. Rep. 186, C. 0. A. 

5938e. .] — It depends on the circum- 

stances of each case whether a jury must be 
^pressly directed that an intent to defraud 
is an essential ingredient of the offence. — R. 
V. Moss (1931), 23 Cr. App. Rep. 132, C. 0. A. 

5939a. .] — R. v, Newbery & Elman, 

No. 3165g, ante, 

5943a. Larceny.] — On a charge of knowingly 

receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must bo proved. — R. v. McGuire 
(1930), 22 Cr. App. Rep. 31, C. C. A. 

5943b. “ For & on account of person 

defrauded.] — On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft, 
was ” for & on account of ” the pcrson(8) 
alleged to be defrauded. — R. v. Brown 
(1931), 23 Cr. App. Rep. 18, 0. C. A. 

5947. Add. Annotation : — Consd. K. v. Woods 
(1930), 143 L. T. 31i. 

5947a. .] — R. v. Woods, No. 761b, ayite, 

5947b. .]— R. V. Kilbride (1931), 23 Cr. App. 

Rep. 12, C. 0. A. 

5947c. Failure to distinguish larceny & obtaining 
credit by fraud.] — K. v. Lefj, No. 5628b, ante, 

5959. Add, Annotations: — Consd. R. o, ''I'horpo 
(1925), 133 L. T. 95. Refd. R. r. Canham 
(1925), 18 Or. App. Rep. 163. 

5965. Add, Annotation -Refd. R. v, Bernhard, 
[1938] 2 K. B. 264. 

5965a. .] — (1) An alternative theory put 

forward by the defence which is consistent 


havingr found the injury was caused 

without malicious intent.” The 
second count in the indictment was 
under sect. 274 which does not contain 
words making intent material. The 
Judge in his change to the Jury said : 
“ the second count charges the accused 
vrith unlawful wounding only. . . . 
No question of intent involved there.” 
The jury convicted the accused under 
this count. On appeal, his counsel 
contended that intent was a funda- 
mental factor in the offence imder 
sect. 274, although not specified as 
such & that the direction to the jury 
was misdirection : — Held : there was 
no misdirection & the appeal should bo 
dismissed. — R. v. White, [19341 2 
W. W. R. 513 ; 62 C. C. C. 7G.— CAN. 

■f. Definition of criminal ncoUgence.] 
— Where on the trial of a charge or 
manalaugrhtcr arising out of the opera - 
Uon of a motor vehicle the jud^ 
directed the jury that it was open to 
it, under sect. 95 1 of Criminal Code as 
amended by 1930 (c. 11), to bring In 
a verdict of criminal negligence, & 
the jury did fllnd the accused guilty 
of crimlned negli^nce : — Held : the 
direction was objectionable on the 
ground that the judge did not define 
criminal negiigenoo. — R. t>. Gud- 
mondbon (1933), 60 C. C. C. 332. — 
CAN. 

tk. Murder.] — Where on the trial 
of a charge of murder the accused relies 
on provocation & dnmkenness as 
grounds why the verdict should be 
juanslaughter, not murder, the judge 
u not in error In charging the Jury 


that, on account of the words “ to 
deprive an ordinary person ” in 
sect. 201 (2) of the Code, they shonhl 
when determining tlie question of 
I)ro vocation make no more allowance 
for a man under the influence of liquor 
than for a sober one. But he should 
direct the jury’s attention to those 
portions of the evidence wJilch, if 
believed, might actually show pro- 
vocation by indicating that the 
accused was suddenly attacked by the 
deceased, since under said subsection 
the question whether any imrticiilar 
wron^ul act or insult amounts to 
provocation Is expressly one of fact 
for the jury. He should also Instruct 
the jury that even if T>rovocation, 
sufficient to deprive an ordinary person 
of the power of self-control, has been 
established to their satisfaction, they 
will then have tb determine whether 
the accused had acted in the heat of 
sudden passion or from premeditation, 
Sc, if satisfied that ho was intoxicjated, 
they may take into account the fatit 
that a man in such a condition is 
more susceptible to passion than ho 
otherwise would be. Moreover, In 
addition to telling them that the rigor 
of the rule oti to the presumption of 
intent ha^ been relaxed to the extent 
that ^vhen a particular intent is of the 
essence of the crime, as it is in murder, 
(Irunkt^nness is an element to be taken 
into consideration, so that if they found 
drink had made the accused incapable 
of the intent to kill they should return 
a verdict of manslaughter, he should 
also explicitly direct their attention to 
those portions of the evidence which 
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would Indicate tho existence or non- 
existence of an iiiUuit to cause death 
or grievous bodily harm.— - R. v. 
Haumh, U930] 2 W. W. R. 114: 
;i J). L. R. 497 : (i(J Can. (J. C. 13i ; 6 
F. L. J. (Can.) 21. CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (c). 

6048 vi. Whether vround for quashing 
conoiction.] — Bkooks v. R., [1928] 1 
D. L. 208 ; 48 Can. Crlm. Cas. 333 ; 
[1927] S. C. R. G33.-~ CAN. 

6948 vil. .]— H. V. Young 

(1931), 3 M. P. K. 221 ; Can. C. C. 
372.— CAN. 

5948 vill. Defence of insanity. 

— An appeal from a conviction for 
murder. The only dcfeiico was In- 
sanity ; & to establish It the defence 
cuJJed two physicians who were pro- 
vincial ofllciais & had examined tho 
acciised aft<jr being instrufited by the 
A.-Q. BO to do. Since this defence 
was not raised at the borfnnlng but 
only In course of tho trial, the question 
of tho accused’s fitness to take his 
trial was put to the jury only at tho 
same time as tho main issue Sc the 
verdicts of fitness & guilt were read 
together : — Held : considering tho trial 
Judge’s charge to the jury as a whole, 
its effect might very well have boon 
to cause the jury not to give to the 
medical testimony the earnest & careful 
consideration which It called for. A 
new trial was, therefore, ordered. — 
R. tj. Mackie, [1933] 1 W. W. R. 273 ; 
2 D. L. R. 086 ; 59 0. O. 0. 254 • 
41 Man.L. R. 9.— CAN. 



Cases 6966a^-6084d. English and Emperk Digest Supplement, 


with evidence ought not to be ignored in 
the su mmin g-up the ct. will consider it. 

(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
properly directed & could reasonably arrive 
at the verdict. — R. r. Turkington (1930), 
22 Cr. App. Rep. 01, 0. 0. A. 

5965b. .] — If a summing-up ignores evidence 

of a prisoner’s attempt to get honest work it 
may be quashed. — R. v. Counter (1931), 23 
Or. App. Rep. 22, 0. 0. A. 

5965c. .] — R. V. SmTH, No. 3166f, ante, 

5965d. .] — Conviction of murder quashed in 

the case of one of two applts. jointly charged, 
on the ground that his defence had not been 
adequately put to the jury in the summing- 
up. — R. V , Mills (1936), 26 Cr. App. Rep. 
138, C. C. A. 

5976. Add Annotaiion : — Folld. R. v. Moore 
(1924), 18 Cr. App. Rep. 29. 

5992a. .] — R. v. Tavener & Tobitt (1928), 

21 Cr. App. Rep. 03, 0. 0. A. 

5992b. .] — A misdirection on a material fact * 

is sufficient to invalidate conviction. — R. 
Davies (1930), 22 Cr. App. Rep. 24, 0. C. A, 

5962c. .] — A definite mistake in a summing- 

up about the identification of a chatiSl 
charged in the indictment to have been 
, stolen may be ground for quashing a con- 
viction. — R. V . Bridger /1930), 22 Cr. App. 
Rep. 21, C. C. A. 

6013. Add, Annotation : — Refd« R. v. Fisher (1920), 
19 Cr. App. Rep. 166. 

6019. Add, Annotations ; — Folld. R. v. Currell 
(1935), 25 Or. App. Rep. 116. Consd. 


Woolmington v. Public Prosecutions Director, 
[1936] A. C. 426. 

6026a. Wilful neglect of child.] — R. v. Walker, 
No. 1985a, ante, 

6084a. .] — R. v, Briggs, No. 4693a, ante, 

6084b. .] — A summing-up must distinguish 

clearly between the charge of larceny A; that 
of knowingly receiving, A, if there is more 
than one deft., between their respective 
shares in the offences alleged. — R. v, Ebbage 
(1930), 22 Cr. App. Rep. 60, C. C. A. 

8084c. .] — On an indictment gainst more 

than one person the summing-up must 
discriminate carefully the case against each 
deft. — R. V, Brown (1930), 22 Cr. App. Rep. 
139, C. C. A. 

6034d. ]. — ^Applts., who were father & son, 

were each convicted of receiving stolen 
property. There was no evidence that the 
father had even been in physical possession 
of the property, or that he had ever seen it 
before the police found it in a shed occupied 
by him in which the son was at the time 
sleeping. On being questioned by the police, 
the father Sfiid : “ My boy will tell you all 
about it,” but there was a conflict of testi- 
mony as to what the son had said. According 
to his own evidence, he had given the police 
a detailed account of the circumstances in 
which the property was brought to the shed. 
Applts. were represented at the police ct., 
& neither made any statement or gave 
evidence. Both applts. appealed on the 
ground that the summing-up contained mis- 
direction A nondirection in law : — Held : the 
summing-up was unsatisfactory in that 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (a). 

6006 V. .] — 111 direct- 

ing tbe Jury, the Judge gave them the 
improasiou that mere knowledge of the 
crime without any aiding or abetting 
thereof was sudicient to make aooused 
a principal otiender : — Held : a mis- 
direction, & new trial ordered. — R. v. 
Dutchak, [1924] 4 D. L. R. 973.— CAN. 

6016 iv. .1 — It was con- 

tended that the Judge ml8dli*oct,ed the 
Jury in reading to them a sect, of the 
Criminal Code W’hlch had been repealed 
before the trial took place : — Held : 
as the sect, in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
0080 was within the Code, s. 1014 (c), & 
the objection had no effect. — 11. v, 
MoLachlan (1923), 66 N. S. 11. 413 ; 
41 Can. Crlm. Cas. 249.— CAN. 

6016 V. .1— The fact that 

the trial Judge in charging the Jury 
misstated the law will not, in view of 
his subsequent correction of this 
statement after the Jury were called 
back, J ustlty the sotting aside of the con - 
vlotion. — S tkklk v, R., [1924] 4 D.L. R. 
175 ; [1924] 1 W. W. 11. 1140.— CAN. 

PART XIV, SECT. 7, SUB-SECT, 7.— 
C. (b) i. 

6019111. .1 — Where homicide 

was proved & was not denied, but the 
defence of temporary insanity oansod 
by intoxioating liquor was sot up: — 
Held : tbe omission from the trial 
)udge*8 charge of an Instruction that 
accused ^vas entitled to the benefit of 
a reasonable doubt was a substantia] 
wrong entitling him to a new trial. — 
R. c. Paykttk. [19261 2 W. W. K. 747 ; 
44 Can. Grim. Caa. 209 ; 36 B. O. R. 
81.— CAN. 

6019 Iv. .] — Upon the trial of an 

indictment ohaiglng reoetylng stolen 
goods, knowing them to havo been 


stolen, the Jury was charged ** the 

S oBsesslon of recently stolen property 
irows on the possessor the onus of 
showing that he got It honestly. If 
he fall to give a reasonable account of 
it, he is reasonably presumed to be in 
possession of It dishonestly” : — Held : 
the charge was not In accordance with 
the prinoiploB of law as laid down in 
R, V. Schama, No. 6019, & the con- 
viction must be set aside & a new trial 
had. — R. V. Mokton, [1929] 1 D. L. R. 
720 j 61 Con, Grim. Cas. 96 ; 60 

N. S. R. 302.— -CAN. 

6019 V. .1 — A direction, in effect, 

that the prisoner must estabUsh his 
Innooono© beyond a reasonable doubt. 
In a charge of perjury, is a misdirection. 
— R. V . Fialka (1934), 62 Can. G. C. 
889.— CAN. 

6019 vi. .] — In any criminal 

cose tried by a Jury, the Jury must be 
told that the burden is upon the 
Crown to prove the guilt of the accused 
lieyond all reasonable doubt & that 
if they entertain a reasonable doubt 
of guilt at the close of the case it is 
their duty to acquit. Although, no 
doubt, other words than the words 
” beyond all reasonable doubt ” may 
be used in the teUing, &, it may be that 
counsel have relieved the Judge of this 
duty although it is unsafe for him in 
any circumstances to consider himself 
relieved from it, yet in every case the 
Jury must be told by some one in clear 
&; appropriate language that the 
accused is entitled to be acquitted if 
on the whole case they entertain any 
reasonable doubt as to guilt. — R. v. 
Labinb, (1937J 3 W. W. R. 241 ; 4 
D. L. R. 284 ; 69 Can. O. C. 161.— 
GAN. 

PART XIV. SECT. 7, SUB-BBOT. 7.— 
a (b) U. 

d i. .1 — The omission to place 

clearly before the Jury the law as to 
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the right of private defence of the 
person, as bearing on the facts set up, 
& to direct their attention to the point 
whether, & how far, accused was 
Justified in attacking deceased, in 
order to prevent injurj' to himself : — 
Held .* a ralsdirectlon vitiating the 
trial. — R. V . Aberuddin (1926), 1. L. R. 
53 Calc. 980.— IND. 


d II. .1 — R. V . Deli. ’Ospedale, 

[19291 1 D. L. K. 892.; 61 Can. Grim. 
C^ 117 ; 60 N. S. R. 336.— CAN. 

so. Rape.] — R. tj. Hall (Ont.) (1927), 
49 Can. Crlm. Cas. 146. — CAN. 


•1. Criminal negligence — Sufficient to 
read Code with brief comment.] — Db 
Beaujeu V . R., [1931] 4 D. L. R. 661 ; 
66 C5an. C. C. 217.— CAN. 


Bg. Shooting cattle .] — The omission 
to oharge the Jury that shooting cattle 
must be wiif^, to sustain a oharge 
under sect. 510 of Criminal Ck>de, la 
not a misdirection, when the defence 
is a denial of the shooting. — R. v, 
Stewart (1930), 57 C. C. 0. 169.— 


■k. Perjury .] — ^A new trial ordered 
of a oharge of perjury# OP tbe ground 
that the trial was an unsatisfactory one 
because the Judge's summing up to the 
Jury was defective in that It did not 
define perjury or tell the Jury that 
even though it concluded that the 
accused’s swtement was false it must 
also be satisfied that she made it 
knowing it to be false Sc with the 
intention of misleading the ct. ; Sc 
fidso because a part thereof was pre- 
judicial to the defence, & rendered it 
not unlikely that the Jury may have 
been moved thereby to bring in a 
verdict against the prisoner for reasons 
not founded in the eridenoo. — R. v. 
SAFRONTtTK, J1936] 1 D. L. R. 46; 
11936] 3 W. W. R, 477 ; 64 Can. O. O. 
380.— CAN. 



Vd. Xnr.— Oriminal Law. Oases 6084d— 6047e. 


(a) it drew no distinction between the cases 
of the two appits., though such was essential 
in a case of this kind ; (6) the jury were not 
told that they could convict the father only 
if they were satisfied either that he knew of 
the theft beforehand & that some kind of pre- 
arrangement between him & the thief, or 
thieves, existed, or that he subsequently 
adopted the receiving of the goods by his 
son, & at the time of such adoption had 
guUty knowledge ; (c) adverse comments on 
the silence of appits. when before the magis- 
trate had been improperly made, & both 
convictions must be quashed. — R. v. Smith 
(1936), 26 Cr. App. Rep. 119, C. C. A. 

a047a. Comment on failure to disclose defence at 
preliminary hearing.} — At the preliminary 
invest^ation of an indictable offence before 
a magistrate, at the close of the case for the 
prosecution, the formula prescribed by 
Criminal Justice Act, 1926 (c. 86), s. 24, 
asking the prisoner whether he wished to say 
anything in answer to the charge, was read to 
the prisoner, who merely said, “ I don’t wish 
to say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below : — Held : in view of the language 
of the statutory formula, the comments ought 
not to have been made, & the conviction 
must be quashed. — R. v. Naylor, [1933] 1 
K. B. 685 ;* 102 L. J. K. B. 661 ; 147 L. T. 
159 ; 23 Cr. App. Rep. 177 ; 29 Cox, C. C. 
493, C. C. A. 

^nnotortons .---Distd. R. v. Parker (1982). L. T. 603. 

Expld. St Distd. K. v. Littleboy, [1034] 2 K. H. 408. 

6047b. .}---At the preliminary investii”:ation 

of an indictable offence before justices, ^wo 
of three prisoners who were charged togethe " 
disclosed their defences, which were alibis^ 
& called witnesses. The third prisoner, in 
answer to the statutory formula, said that 
ho did not wish to give evidence or call 
witnesses. At the trial he, too, put forward 


the defence of an alibi, & the judge, in his 
summing up, commented adversely on the 
fact that this defence, unlike that of the 
other two prisoners, hod not been put for- 
ward in the ct. below : — Held : the judge 
was bound, in the interest of the other two 
prisoners, to point out this difference between 
their cases & that of the third prisoner, & 
no exception could, therefore, bo taken to 
the comments. — R. v. Parker, [1933] 1 K. B. 
850 ; 102 L. J. K. B. 760 ; 147 L. T. 602 ; 24 
Cr. App. Rep. 2 ; 29 Cox, C. C. 660, C. C. A. 

6047o. .] — Applt. was charged with an offence 

against a girl above the age of thirteen & 
under the age of sixteen years. When 
formally charged in the police ct. & when 
asked before being committed for trial if he 
desired to give evidence on his own behalf 
or to call witnesses, he said : “ I am not 
guilty. I reserve my defence.” At the trial 
at the assizes, ho adduced evidence that, at 
the material time, he was away from the 
lace where the offence was alleged to have 
een committed. The trial judge commented 
on the failure of the accused to disclose his 
defence in the police ct. & said to the jury 
that it was unfortunate that the accused 
did not then & there state wiiore he was at 
the material time, so as to afford the prost^cu- 
tion an opport-unity of making their own 
inquiries to tost the t rutli of the statement : — 
HM : the comment did not constitute mis- 
direction. Observations on the failure to 
disclose a defence at some date earlier than 
the trial should be n»ado with care <fe with 
fairness to the acciisod person in all the cir- 
cumstances of the ca8(\ but there was no 
general proposition of law tiiat in no circum- 
stances could comment la* made on the failuio 
to disclose the defence in t he police ct. 

Per Lord Hkwart, C..) . : there is a great 
difference between making the (iomrnent tiiat 
silence on the part of the prisoner is un- 
fortunate & a matter to be regardcjd with 
reference to the weight of the deience, when 


PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) Iv. 

id. IHreciion that evidence as to 
accused' $ immoral character relevant — 
[''resumption of innocence.] — The Judge 
directed the Jury that the (acts proved 
with reference to prisoner ’b character 
were relevant for their consideration, 
& that the presumption of innocence 
applied with less effect to prisoner than 
to a man of proved good character. 
The Jury found the prisoner gulltv by 
a narrow majority : — Held : the Judge 
had misdirected the Jury in law, Tn 
respect that the Immoral character of 
the panel was Irrelevant, & the pre- 
sumption of innocence applied equally 
In all oases, & could only be displaced 
by evidence relevant tqprove the crime 
charged. — Slater v. H.M. Advocate, 
[1928] S. C. (J.) 94.-H8COT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 

a (b) V. 

M. Failure to direct jury as to deyree 
necessary.] — R. v. Mboill, 
[X9W1 2 D. L. R. 279 ; 1 W. W. R. 
470 ; 61 Oan. Grim. Gas 377 ; 23 
a L. R. 299.— CAN. 


ff. Reference to possQHlUy of com' 
— The Judge told the Jury 
that. It they found murder the man’s 
mtrace would be reduced perhaps to 
impnsoxunent for life, but that was not 
to influence their verdict : — Held : a 
miedireotlon. — R. v. Crackkell, (1981 ] 


O. K. 631 ; 4 D. L. R. 667 ; 66 Can. 
0. C. 190.— CAN. 


•h. Direction as to effect of failure to 
produce document.] — On a trial for 
perjury the trial Judge directed the 
jury that the fact that the accused did 
not produce a notebook In which he 
had made a certsdn entry was a clr- 
oumstanoe from which the jury could 
properly infer that the accused's story 
was not true. The book was a seli- 
servlng document &, apart from the 
use that might have been made of 
It by the accused to refresh hJs memory, 
the only way In which it could have 
been lawfully used at the trial was by 
Grown counsel In the manner provided 
by the Ganada Evldenco Act, 1927, 
B. 10, for the ptirpose of contradicting 
the testimony of the accused : — Held : 
a misdirection. — R. v. Beauchksne, 
[19381 1 W. W. R. 216; 4 D. L. R. 
h ; 60 C. G. C. 25.— CAN. 


fj. Es^essUm of personal opinion.] 
— R. c. KeRvin (1932), 5 M. P. R. 35 : 
57 C. C. C. 403: affd. (1932), 67 
O. 0. 0. 249,— CAN. 


•1. Confliding stories hy prosecuti/m 
urttnesses — Failure to direct jun/ as to 
different legal conseguences. j^Tbe ao- 
cu^ was Med on a charge of unlawful 
wounding with Intent to murder. 
The Grown adduced in evidence two 
conflicting stories of the occurrence, 
rls., that of the complainant &; that of 
two witnesses. The complainant, a 
Ghloaman, testified that he was fol- 


lowed bv the aw3UHed & on being over- 
taken was shot 8c robbed. Jle said 
that throe shots wore ilred by the 
accused, two after the robbery. The 
witnesses, two white English-speaking 
men, said that they saw two men 
fleeing from a third 8: when the pur- 
suer, shouting <Sc gostlculafiug. came 
up with the two one of them turned & 
fired a shot which brought the pur- 
suer to his knees, wlicreupon the person 
who fired the shot stopped & stooping 
toward the pursuer fired two other 
shots & then continued his flight. It 
was proved that the accused did the 
shooting. The accused was convicted, 
& appealed on the ground of mls- 
diroctlon of the jury in that (inter alia) 
the alleged different legal oonsequencos 
flowing from the differences between 
the two stories were not adequately 
put before the Jury. The appeal was 
olsmissed on an equal division of the 
ct.~R. V. Wu (alias Wer CuncK), 
[19331 3 W. W. li. 661 ; 61 0. 0. 0. 
40; qffd., [1934] 8. C. K. 609* 4 

D. L. R. 459 ; G2 C. C. C. 90.— CAN. 

BO. Comment on aliH .] — R. v. Rus- 
SEIX, (1930) 3 W. W. R. 81 : affd. 
sub nom. Rtjsmell v. R., [1936J 4 
D. L. R. 744 ; 07 Can. C. 0. 28.— CAN. 

■q. Comment on defence relating to 
absence of common intent.) — R. v. 
Dunbar, I1936J 3 W. W. H. 09 ; affd. 
sub nom. Dunbar v. R., [19.36] 4 
D. L. R. 737 ; 67 C^. O. 0. 20 ; 0 
F. L. J. (Can.) 2U.— OAN. 



Oases 6047c— 6064. ENGLISH AND Empire Digest Supplement. 


the defence of aWbi is raised, & saying that 
the fact that the prisoner was silent may be 
treated as evidence against him or as corro* 
borating the evidence of an accomplice. — 
R. V. Littlbjboy, [1934] 2 K. B. 408 ; 103 
L. J. K. B. 657 ; 151 L. T. 670 ; 98 J. P. 
355 ; 82 L. G. R. 345 ; 24 Cr. App. Rep. 
192 ; 30 Cox, C. C. 179, C. C. A. 

6047d. .] — R. V. Smith, No. 6034d, ante. 

6048. Add. Annotation : — Apprvd. Woolmington 
V. Public Prosecutions Director, [1935] A. C. 

> 462. 

6049a. Failure to warn Jury that they cannot safely 
convict.] — R. V. O'Connell, No. 6112b, poet. 

6049b. Failure to direct jury as to weight of 
evidence of identlflcatlon.] — It is not essential 
to the sufficiency of the summing-up that 
the judge should state that the evidence of 
witnesses who have identified the deft, at an 
identification parade maj^ possibly be of less 
weight by reason of their having previously 
picked out his photograph from amongst 
those of other persons. — R. v . Hinds (A. G.), 
[1932] 2 K. B. 644 ; 101 L. J. K. B. 762 ; 
147 L. T. 601 ; 24 Or. App. Rep. 6 ; 29 Cox, 
C. C, 647, C. C. A. 

6054a. Direction that complaint might be corro- 
boration — Proviso to Criminal Appeal Act, 
1907 (c. 23), s. 4 (1), applied.] — It is a mis- 


direction to refer to a conmlaint by a person 
against whom a sexual offence is alleged to 
have been committed as corroboration of 
complainant’s testimony. Such a complaint 
may be evidence of the consistency of com- 
plainant’s stoiy, but is not to be treated as 
corroboration in the strict sense of that term. 

Proviso to Criminal Appeal Act, 1907 
(c. 23), 8. 4 (1), applied on the ground that 
in the circumstances of the particular case 
there had been “ no substantial miscarriage 
of justice.” — R. V. Coulthread (1933), 148 
L. T. 480 ; 97 J. P. 95 ; 31 L. G. R. 138 ; 24 
Cro. App. Rep. 44 ; 29 Cox, C. C. 698, C. C. A. 

6056. Add. Annotations : — Consd. R. v. Evans 
(1924), 88 J. P. 196. Apld. R. v. Beebe (1926), 
133 L. T. 736. Consd. Statham v. Statham, 
[1929] P. 131. Apld. R. v. Charavanmuttu 
(1930), 22 Cr. App. Rep. 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33 ; R. v. 
Lewis, [1937] 4 All E. R. 360. Refd. R. r. 
Ross (1924), 18 Cr. App. Rep. 141 ; R. v, 
Harris, fl927] 2 K. B. 587 ; R. v. Manser 
(1934), 25 Cr. App. Rep. 18. 

^063. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

6064. Add, Annotations : — Consd. Statham v. Stat- 
ham, [1929] P. 131. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 


PART XIV. SECT. 7, SUB-SECT. 8.-~A. 

rl. Criminal Code, 8. 1002.1-- 

Deft. waH convicted of having had 
carnal knowledge of a feeble-minded 
girl : — IJeld : an there was no evidence 
In corroboration, the conviction must 
be qntifihed. — R. v. Simms (1024), 43 
Can. Grim. Oaa. 28 ; 57 N. S. R. 470).— 
CAN. 

r ji. .]— HUBIN V. R., [1927] 

4 D. L. R. 7C0j [19271 S. C. R. 442 ; 
48 Can. Grim. Gas. 172.— CAN. 

r Hi. .1— R. V. Hamlin 

(Alta.), [1930] 1 D. L. R. 497 ; 24 
Alta. L. R. 296 ; [1929] 3 W. W. R. 
258 ; 62 Can. Grim. Gas. 149.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vii. .1 — The rule as 

to the danger of convicting upon the 
unoorroborated testimony of an aooom- 
plioo is not a strict rule of law, but 
monily one of practical wisdom & 
oarofulnoss. & the omission of the trial 
judge to give the customary warning, 
even if technically an error, does not 
constitute Buoh a miscarriage of justice 
or substantial wrong os to vitiate the 
oonviotlou. — R. v. Gallagher, [19241 
4D.L. R.1050 ; 3 W.W.R.357.— CAN. 

6064 viil. .] — A charge to 

the jury, that, wlillo it was dangerous 
to convict on the evidence of an 
aooomplloo without corroboration, yet 
in this c€kse It was the right & duty of 
the jury, If on the accomplice’s evidence 
thev felt DO reasonable doubt of the 
guilt of accused, to convict him ; — 
field : a misdirection. 

If a judge discusses the evidence of 
an aooomplioe & points out its con- 
sistency, he should explain to the jury 
the oonsiderations which prompt an 
aooomplioe to testify against accused. 
— R. r. Slke, [1926] 1 D. L. R. 729 : 45 
Can. Grim. Gas. 190 ; 58 O. L. R. 313. 
—CAN, 

6064 lx. .1 — When the 

evidence against a prisoner Is the 
uncorroborated evidence of an aocom- 

S lloo, it is wrong for the judge to tell 
lie Jury that, if they are quite oortain 
that the aocomplioo is telling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
so. In such a ease, the judge should 


follow the rule laid down in R. v, 
Baakerville, No. 6056 ; the judge 
should warn the Jury of the danger of 
convicting prisoner on the uncorro- 
borated-testimony of an accomplice &, 
in hla discretion, may advise them not 
to convict upon such evidence, but he 
should point out to the jury that it is 
within their legal province to convict 
upon such imconflrmed evidence. — 
Gouin V. R., [19261 S. C. R. 539.— CAN. 

6064 X. .] — Where the evi- 

dence of acoompllcoB la uncorroborated, 
juries should bo instructed as nearly as 
possible in the lan^agc In which the 
rule of practice lalu down in Oouin v. 
R., No, 6064 lx .ante, is expressed. 

A charge which in effect puts the 
evidence of an aocomplioo on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justloe. — 
R. V, Baohiu (Sask.), [19271 3 D. L. R. 
1179; [19271 2 W. W. R. 171; 48 
Can. Grim. Gas. 53. — CAN. 

6064 xl. .)— HeW .• It was 

the first duty of the trial judge to have 
instruotod the jury as to what In law 
would constitute a man an accomplice ; 
he should then have proceeded to 
direct their attention particularly to 
any facts In evidence which would 
servo to indioate B.’s oompliolty in the 
conspiracy at any stage thereof, & to 
submit to them tho issue as to whether 
what ho was proved to have done made 
him, having regard to the direction in 
law already given, an aooomplioe ; he 
should then have instructed the Jury 
that, if they oonoluded that the witness 
was, at any stage of the prooeedings, an 
aooomplioe in the crime charged against 
the accused, there would be danger In 
convicting them of that crime upon his 
evidence standing alone and uncorro- 
borated, although tho law did not 
preclude their doing so. — Vide ant r. 
R., [19301 S. C. R. 396 ; 54 Can. C. C. 
301 ; [19311 3 D. L. R. 512.— CAN. 

6064 xil. .1 — R. V. Gaum 

(1930), 64 Con. C. C. 166.— CAN. 

eo64 xili. .1— Where the 

Judge’s charge to the jury, after warn- 
ing them that it was unsafe to convict 
on the evidonoo of an aooomplioe with- 
out corroboration, proceeded to give 
reasons why the evidence of the 
aooomplioe in the case before them 
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should be accepted. Sc impliedly Invited 
them to act on that evidence If they 
believed it, the warning was held 
defective ; & tho conviction quashed 
& a new trial ordered. — R. v. Segal, 
[1930] 1 W. W. R. 372 ; 3 D. L. R. 
301 ; 53 Can. C. C. 192 ; 38 Man. L. R. 
474.— CAN. 

6064 xiv. .1 — Boult ANNE 

r. R., [1931] S. C. n. 621 ; [1932] 1 
P. L. R. 285 ; 56 Can. C. C. 338.— 

CAN. 

6064 XV. Question whether 

witness accomplice left to jury.] — R. t?. 
Yaum, [1930] 3 M. P. R. 464.— CAN. 

6064 xvi. .] — Held : cer- 

tain unsatisfactory comments in tho 
jadge’s warning to the jury as to 
the danger of convicting on the 
evidence of an occompUco unless corro- 
borated were not so material as to 
cause a substantial miscarriage of 
justice. The fact, also, that after 
directing their attention to such 
danger he proceeded to tell them where 
such corroboration might be found 
was not objectionable, for in doing so 
ho was only performing his duty. — R. 
V. TodorSk, [1932] 1 W. W. R. 328.— 
CAN. 

6064 xvii. .1 — It is a mls- 

dirgetion on a material matter for a 
judge to direct the. jury that if he 
believes the uncorroborated evidence 
of accomplices it must or should or 
ought to convict. — R. v. Hayman, 
[1932] I W. W. R. 86 ; 2 D. L. R. 525 ; 40 
Man.L. R.204 : 57 C. C. C. 189.— CAN. 

6064 xvill. .]— The jury 

should be told that it Is within tbeh 
legal province to convict, but should 
be warned that it is dangerous to con- 
vict, & may be advised not to convict, 
on the uncorroborated evidence of an 
aocomplJoe. — Pitre r. R., [19331 

S. C. R. 69 ; 1 D. L. R. 417 ; 59 C. C. C. 
148.— CAN. 

6064 xix. An appeal on 

the ground that the judge failed to 
warn the jury of the danger of relying 
on aocomplioe’s evidence will be dis- 
missed if the Judge did not believe him 
to be an accompfloe. — R. v. Wiluams, 
[1935] 2 D. L. R. 651 ; 63 Can, O. C. 
21G; 49 B. O. R. 379.— CAN. 

6064 XX. .] — Canning r. 
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6066a* Direction that corroboration exists 

not warranted on facts.]— (1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alihi^ 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
^ilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object Is to mitigate his own punishment 
(Avory, J.). — B. V. Smith (1924), 18 Cr. App. 
Rep. 19, C. C. A. 

6066b. — - — — --- •] — Where the evidence against 
a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice i,- telling the truth they ought 
to act on it.~ -R. v. Beebb (1925), 133 
L. T. 736 ; 89 J. P. 175; 41 T. L. R. 
635 ; 28 Cox, 0. C. 47 ; 19 Cr. App. Rep. 22, 
C. C. A. 

Annotation : — Refd. R. v. Harris, [1927] 2 K. B. 587. 

6067a. .] — On a charge of indecent 

assault, when the corroboration of the pro- 
secutrix is very slight, the desirability of 
effective corroboration should be made clear 
to the jury. — R. v. Killick (1924), ^8 Cr. 
App. Rep. 120, C. C. A. 

6067b. .] — The correct direc^i{>D 

on a charge of indecent assault is that it is net 
safe to convict on the uncorroborated evidence i 
of prosecutrix, but that the jtiry, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R, V. Jones (1925), 19 Or. App. 
Rep. 40, C. C. A. 

Annotation : — Consd. R. v. Freebody (1935), 25 Cr. App. Rep. 

69. 

6067c. .] — R. V. Southern, No. 

3150f, ante. 

6067d. .] — On a charge of indecent 

assault or any sexual offence, even though the 
person against whom the offence is alleged 
to have been committed be an adult & not a 
child of tender years, the jury should be 
directed that it is not safe to convict upon the 


uncorroborated testimony of the complainant, 
but that, if they are satisfied of the truth of 
the complainant’s evidence, they may, after 
paying attention to that warning, neverthe- 
less convict. — R. V. Freebody (1935), 25 
Cr. App. Rep. 69, C. C. A. 

6068a. .] — When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story. — R. v. Salman (1924), 18 
Cr. App. Rep. 60, 0. C. A. 

6068b. .] — R. V. Draper 

(1929), 21 Cr. App. Rep. 147, C. 0. A. 

6069a. .] — When the only 

witness for the Crown on a charge of larceny 
is the receiver of the stolen properly, the 
jury should bo warned that they may require 
corroboration. — R. v. Dixon (1926), 19 Cr. 
App. Rep. 36, 0. C. A. 

6072a. .] — Summing up must be em- 

phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate. — R. v. Olive (1930), 22 Cr. 
App. Rep. 19, C. C. A. 

6072b. .] — R. V. Charavanmuttu, No. 

4943a, ante. 

6072c. Inadmissible evidence referred lo 

as corroboration.]-— M,, A. & R. were jointly 
charged with murder. The only direct 
evidence against A. iSr. R. was that of their 
accomjfiice M., & the judge properly warned 
the jury that they should look for corrobora- 
tion of his evidence, ’rhere were certain 
matters, which the judge enumerated in his 
summing-up, capable of being regarded as 
corroboration, but the total effect of those 
matters taken together was slight. The 
judge then referred to a further matter as 
amounting to possible corroboration of M.’s 
evidence, namely, a conversation between 
M. & one of the Crown witnesses after 
the commission of the crime : — Held : as 
this matter was not even admissible evi- 
dence against A. <fe R., in view of the cir- 
cumstances of the case, the convictions of 
A. & R. must be quasht^d. — R. v. Martin, 
R. V. Ansell, R. V. Ross (1934), 24 Cr. Ai)p. 
Rep. 177, C. C. A. 

6072d. Evidence of young children.] — R. v. 

Marshall, No. 3136a, ante. 

6073a. Similar offences on different dates.]— 

R. V. Charavanmuttu, No. 4943a, ante. 


H., [1937] S. C. B. 421; 3 D.L, B. 375 ; 
G8 Can. O. C. 321.— CAN. 

6064 xxi. .] — B. V. Burns, 

[1938] 1 W. W. B. 490.— CAN. 

See, also, cases In Part XII., Sect. 13, 
Sub-soot. 4, E., ante. 


6067 iii. .}— A verdict 

of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the Jud^re did 
not warn the Jury properly with respect 
to corroboration. — R. v. Ellerton 
(Sask.), [1927J4 D. L. R. 1126; [1927] 
3 W. W. R. 564 ; 49 C5an. Grim. Oas. 
94.— CAN. 


6067 iv. On the 

trial of a chargre for Indecent assault 
on a girl of under sixteen years, the 
trtal Judge, lu the course of warning 
the Jury of the danger of convicting 
on the uncorroborated testimony of the 
Wrl, said : “ In such a cose. It Is usual, 
in fact, neoet> 8 ar 7 , to caution the Jury 


against the danger of acting upon the 
uncorroborated testimony of the girl,*’ 
&, also, ** unless she Is supported by in- 
dependent testimony which implicates 
the accused, her evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him " : — Held : 
this direction was sufilclent. — U. v. 
Kennewell, [1927] 8. A. S. U. 287. — 
AUS. 

6067 V. .1 — B. V. Mudge 

(Sask.) (1929), 62 Can. Crim. Cos. 402.— 
CAN. 

6067 vl. .]— On tho 

trial of a chaigro of rape there is a mis- 
direction whore the Judge, although be 
warns the Jury that it is unsafe to con- 
vict on the uncorroborated! ovldonoe 
of tho prosecutrix, goes on to say In 
effect that corroboration Is necessary 
only If they are not satisfied from the 
girl’s story alone that she is telling tho 
truth.— R. V. Mudob, [19301 1 W. W. R. 
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193 ; 1 D. L. U. 017 ; 52 Can. C. C. 
402 ; 24 8. L. B. 257.— CAN. 

6068 I. (kmsentino 

vaHy .\ — Upon a trial for rape, the vital 
issue was consent or non-consont, & 
the only ovidenfio of non -consent was 
that of prosecutrix, so that her evidence 
on tho vital Issue was uncorroborated : 
— Held : while tho Jury might have 
convicted upon the nneorrohorated 
evidence of prosecutrix. It was tho 
duty of tho trial Judge to direct their 
attention to the absence of c^>rrohor»- 
tlon, the danger of convicting on her 
uncorroborated testimony, &, there- 
fore, the necessity of their exercising 
great care in determining the weight 
to be attached to her evidence. His 
not having done so was non-direction, 
equivalent to misdirection, & con- 
stituted a miscarriage of Justice within 
sect. 1014 of the (Criminal Code. — R. e. 
Auger. [1929] 4 D. L. K. 864 ; 62 Can. 
Crlm. Cas. 2 ; 04 O. L. R. 181.— CAN. 
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6076. Add. AnnotaUona : — ^Apld. B. v. Gregg 
(1932), 102 L. J. K. B. 126. Reid. R. v. 
Southern (1929), 142 L. T. 383. 

6078. Add. Annotations : — Held. B. v. Southern 
(1929), 142 L. T. 383 ; R. r. Gregg (1932), ! 
102 L. J. K. B. 120. 

6078a. .] — Even though a sum- 

ming-up omits express direction on the 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction. — R. v. Davies (1930), 22 Or. 
App. Rep. 33, 0. O. A. 

AnnoUMon : — Consd. R. v. Lewis, [1937] 4 All E. R. SCO. 

6078b. .] — R. V. Medcrapt (1931), 

23 Cr. App. Rep. 116, 0. 0. A. 

6078c. .] — Applt. was convicted of 

indecent assault on a girl aged seven, whose 
testimony was received without her being 
sworn. The jury were not warned in the 
summing-up that it was a case where corro- 
boration of the child’s evidence was required* 
by statute, or that it was dangerous to con- 
vict unless her evidence was corroborated. 
There was, in fact, corroboration of the 
child’s evidence consisting, for the most part, 

* in the evidence of another girl aged nine, 
who had witnessed the *ffence & who had 
mven evidence on oath : — Held : despite the 
defectiveness of the summing-up, in the 
circumstances of the case no injustice had 
been caused, & the conviction must be 
affirmed. — R. v. Gregg (1932), 102 L. J. 
K. B. 126 ; 96 J. P. 611 ; 24 Cr. App. Rep. 
13, 0. 0. A. 

6078d. Corroboration required by rule of prac- 

tice only.] — R. V. Southern, No. 3160f, ante. 

6088a. Offence under Road Traffic Act, 1930 (c. 48), 
Bs. 11, 16 — Verdict ol guilty of being under 


Influence ol drink — ^Ambiguous verdict*] — 

B. V. Hawkes (1931), 76 Sol. Jo. 247 ; 22 
Or. App. Rep. 172, O. O. A. 

6000. Add, Annotaiiona: — Folld. R. v. Dennis, 
B. V. Parker, [1924] 1KB. 867. Apld. R. 
V. Williams (1926), 19 Or. App. Rep. 67; R. 
V, McDonnell (1928), 20 Or. App. Rep. 103 ; 
Reid. R. V. Gee, R. v. Bibby, R. v. Duns- 
combe, [1936] 2 AR E. R. 89. 

6094. Add. Annotations: — ^Folld. B. v. Hussey (1924), 
18 Or. App. Rep, 121 ; R. v. Hancock (1931), 
146 L. T. 168. 

a097a. Necessity for proof.] — When no reason 

is shown to the ct. to believe that a plea of 
guilty has been improperly accepted, it will 
decline to interfere. — R. v. Clark (1929), 21 
Or. App. Rep. 81, 0. 0. A. 

6100. Add. Annotation : — Consd. Ras Behari Lai 
V. King-Emperor (1933), 77 Sol. Jo. 571. 

6106a. Disagreement of first Jury — Second Ju^ 
hearing way in which first divided.] — (1) If 
a jury, unable to agree, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of aecused’s bad 
character volunteered by a witness may 
invalidate a conviction. — R. v, PLEanNO 
(1929), 21 Or. App. Rep. 149, O. 0. A. 

6110. Add. Annotaiion : — Distd. R. v, Villars 
(1927), 20 Or. App. Rep. 150. 

6111. Add. Annotation : — Folld. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

6112a. Improper question put to prisoner — Prisoner 
undefended.] — R. v. Weeks (1928), 20 Or. 
App. Rep. 188, 0. 0, A. 


PART XIV. SECT. 7, SUB-SECT, 10. 

a {p. 638) 1. One juryman not sworn.] 
— Where one of the additloual panel of 
Jurymen summoned, who was present &; 
answered to his name when first culled 
by the clerk, was not oallod to be 
sworn by the clerk who announced 
that the panel was exhausted, which 
made It necessary to secure an 
additional Juryman from amonff those 
who had stood aside : — Hela : an 
objection could not bo allowed, as no 
substantial wrong or misearriago of 
justice had occurred. — R. v. MoLacftlan 
( 11)23), 66 N, S. R. 413 ; 41 Can. Grim. 
Oas. 249.— -CAN. 

f (p. 640) i. .] — A new trial was 

refused where the informant had com- 
mimioatlon yrith the Jury during a 
view of the locus, but there was no 
evidonoe that the communication was 
improper or In any way influonoed the 
Jury.— U. V. Warner (1933). 7 M. P. R. 
174 ; 61 C. C. O. 36.— CAN. 


k (p. 640) i. Conversaiion wit) 

Croum witness.] — R. v. Mikness S 
Moran. (19331 1 W. W. R. 657 
11984] 1 W. W. R. 21 ; 59 O. C. C. 336 
81 O. C. 0. 169 ; 47 B. C. R. 321.— CAN 


r (p. 641) 1. Mental incompetence of 
iuror .] — Apart altomther nx)m the 
^ury Act ft is a fundamental principle 
of law that where an aocosed is tried 
by a jury all the members thereof must 
be qualified to act. On an appeal 
from a oonvlction for murder on the 
ground that one of the members of the 
jury was disqualified from acting as 
auoh owing to mental Infirmity Sc 


impairment : — Held : the juror In 
question was afflicted with mental 
Infirmity incompatible with the dis- 
charge of duties of a Juror & therefore 
there had been a mistrial. — R. v. 
WBaTOATK, [1929] 1 D. L. R. 699 ; 1 
W. W. R, 49 ; 61 Can. Grim. Gas. 52; 
38 Man. L, R. 34.— CAN. 

k (p. 542) i. — ^A comment by 

a judge on the effect of similar prosocu- 
Uons may bo groimd for a new trial 
whore the evidence Is purely circum- 
stantial. — R. V. Richards, [1938] 1 
D. L. K. 362 : 12 M. P, R. 331 ; 69 
Can. G. G. 289.— CAN. 

sf. Policeman informant making 
arrest, conducting prosecution dr giving 
evidence — Failure to employ counsel or 
atiomey.] — The fact that, in a sum- 
mary conviction propeedlng, the in- 
formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the heading. Sc was also 
a witness thereon. Sc had sworn to Sc 
executed the search warrant in person Sc 
arrested the accused held not a ground 
for setting aside the conviction. — 
R. V. Cruit. 119281 4 D. L. R. 581 ; 
[1928] 2 W. W. R, 377 ; 60 Con. Grim. 
Caa. 143 ; 22 Sask. L. R. 625.— CAN. 

•g. Failure to caU witness.] — The 
error of counsel In omitting to oedl 
witnesses is no ground for setting aside 
a verdict or for granting any r^ef. — 
R. V. Fontaine & Lacabss (1930), 63 
C3an. G. C. 164; 65 O. L. IL 17S.~~ 
CAN* 

sj. JHsgualifioation of iuror.) — The 
oonviotion of reep. was ^set aside by 
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the appellate ct, on the ground that 
one of the jurors at the trial was dls- 

a ualifled to act eis such for the reason 
[lat be had been oonvicted of an in- 
dictablo offence within sect. 6c of Jury 
Act, R. S. B. C., 1924 Hdd ; the 
fact of a defect of that kind in the con- 
stitution of the petit jury constituted 
no ground for an app^ to the appel- 
late ot. In view of the provisions of 
sect. 1011 Cr. O., the more so as no 
objection to it had been taken at the 
trial.— R. V. Stewart, [19321 S. C. R. 
612 ; 4 D. L. R. 337.— CAN. 

si. Plea of guilty on advice of stranger. ] 
— The unauthorised advice of a stranger 
to the accused to plead guilty Is no 
ground for setting aride the conviction. 
— Guerin v. R. (1933), 60 C. O. O. 350. 
—CAN. 

so. Comment on failure of accused to 
give evidence — What amounts to.] — R. 
r. Sanford (1935), 9 M. P. R. 526.— 

CAN. * 


gp, .] — R. V. Tknetok 

(1937), 68 Can, C. 0. 287.--CAN. 

sq. Extent of powers of Oourf of 
Appeal.] — ^The principle applied in E. 
V. Steinberg, [1931] 0. R. 222. that a 
Gt. of Appeal, In considering whether 
notwithstanding faults in the trial it 
ought to pass them over under sect. 
1014 (2) of the Criminal Code, can 
take notice of the fact that the accused 
did not testify, should be confined to 
oases of faults that do not go to the 
root of the matter. — R. v. Dboux, 
[1936] 1 W. W. R. 587. 660 ; 2 B. L. R. 
ho ; 66 Gan. O. C. 221 : 44 Man. 
L. R. 75 ; 5 F. L. J. (Can.) 307.— CAN. 




VoL nv.— Criminal Law. Cases 6112l>— 6186h. 


6112b. Prisoner giving evidence — Unfair treat- 
ment.} — When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a mis- 
carriage of justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), s. 4 
(1 ). The ct. disapproves of a deft. -witness in 
the box being treated by any one engaged in 
the case in such a way that he cannot give his 
evidence in his own way. — R. v. O’Connell 
(1931), 23 Cr. App. Rep. 8, C. 0. A. 

6114a. Questions by judge implying belief in guilt.] 
— R. V, Rabbitt, No. 3161b, ante, 

6122. Add, Annotation : — Apld. R. v, Wright 
(1934), 78 Sol. Jo. 879. 

6136. Add, Annotation: — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 63. 

6141a. .] — Wooi i^NGTON V, Public Prosecu- 

tions Director, No. 4643a, ante, 

6144a, Refusal to permit accomplice to be called 
In mitigation — Count against accomplice 
withdrawn.] — Proviso to Criminal Appeal 
Act, 1907, B. 4, applied despite a manifest 
error in procedure. — R. v, Gaskbll (1929), 
21 Or. App. Rep. 83, 0. C. A. 

6144b. Omission to order production of police 
report.] — R. v, Clarke, No. 4662a, ante, 

6148a. Answer by witness implying previous 
conviction.] — A witness for the Crown, in the 
course of being examined-in-chief with reg.irci 
to his identification of the prisoner, made an 
isolated statement to the effect that he had 


seen a photograph of him in the “ rogues' 
gallery at Scotland Yard. No further 
reference to this statement was made by 
counsel on either side or by the presiding 
judge ; — Held : although such a statement 
would inevitably convey to the jury the sug- 
gestion that the prisoner had been previously 
convicted or was of bad character, in the 
circumstances of the case the proviso to 
sect. 4 of Criminal Appeal Act, 1907 (c. 23), 
should be applied & the conviction aflirmed. 
Where by accident an isolated statement of 
this nature has been made by a witness, it 
may be the best course for the presiding 
judge to make no reference to the matter, — 
R. V, Wright (1934), 78 Sol, Jo. 870; 26 
Or. App. Hep. 36, 0. 0. A. 

6152. Add, CUation :-~31 T. L. R. 401. 

6169a. .] — R. V, Brombilla (1930), 22 

Cr. App. Rep. 74, C. C. A. 

6169b. .] — R. V, Bishop (1930), 22 Cr. 

App. Rep. 136, C, C. A. 

ei69c. .] — R. V. Canham &> Cushing 

(1929), 21 Cr. App. Rep. 174, C. C. A. 

ei69d. .]— R. V. O’Brien (1930), 22 Cr. 

App. Rep. 20, 0. C. A. 

6169e. .] — R. V, Brown (1931), 23 Cr. 

App. Rep. 48, 0. C. A. 

.] — The Ct. of Criminal Appeal does 

not maklB slight reductions of sentences. The 
ct. only interferes on matters of principle & 
on the ground of substantial miscarriages of 
justice. — R. V. Dunbar (1928), 21 Or. App. 
Rep. 19, 0. 0. A. 

.] — ii, V. Brooks (1931), 22 Cr. 

App. Rep. 172, 0. C. A. 

Q 109 h. .]— R. V, JoNRft (1931), 22 Cr. 

App. Rep. 165, 0. 0. A. 


PART XIV. SECT. 7, SUB-SECT. 11.— • 

D. 

6115 vl. .3—11. V. Dr 

Bertou, fl927] 3 D. L. R, 193 ; [19271 
S. C. R. 154 ; 48 Can. Grim. Caa. 118.— 
CAN. 

6116 vil. .1 — Brooks v, R., 

[19281 1 D. L. R. 268 ; 48 Can. Grim. 
Cas. 333.— CAN. 

6115 vlii. .]— Cenvlctlon 

not disturbed for error in charge, no 
mibstantial wrong l)eiug done. — R. v. 
Bryson, [1936] 4 D. L. R. 801 ; 67 
Can. O. O. 115.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11,— 

E. 

q 1. After juryman called — By 

person on panel.}— -Held : a miscarriage 
of Justice. — R. V. McNamara, [1926] 
4 D. L. R. 880 ; 46 Can. Grim. Cas. 
230 ; 69 O. L. R. 342.— CAN, 

•J. Disqtmli^tion of juror.] — Held: 
snoh disQuallflcatiou did not cause a 
miscarriage of Justice. — R. r. Boak, 
[1925] 3D. L. R. 887 ; [1925] S. C. R. 
525 ; 44 Can. Crlm. Cas. 218 ; revsg., 
[1925] 2 D. L. R. 803 ; [1925] 2 W. W. 
R. 40 : 48 Can. Grim. Cas. 402 ; 36 
B. C. R. 256.— CAN. 

tm. Untrue aiatemerUs by Crovm 
counsel.] — Held: In view of the 
^neral fairness of connsers comments, 
it was impossible to believe that the 
jury were diverted by certain state- 
ments from the main points. — R. v. 
MBRRirr (1934), 62 Can. C. 0. 67. — 
CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— A* 

ik. Jurisdiction of cottrf.] — R. v. 
Fox. R. V, Sansomr (1925), 44 Can. 
Cilm. Cas. 262.— GAN. 


hi. .] — No definite principle can 

be laid down upon which a ot. of appeal 
should proceed In dealing with appeals 
for the reduction of sentences on the 
ground of excessive severity ; aU the 
circumstances should be carefully taken 
Into account in each Instance & full 
consideration given to matters of 
mitigation.- R. v. Finlay, [1924] 4 
D. L. R. 829 ; 3 W. W. R. 427.— CAN. 

h ii. .) — A sentence should bo 

interfered with by a ot. of appeal only 
whore the trial Judge proceeded on 
some wrong principle or gave too great 
weight to particular oircumstances ; 
the fact that Individual members of 
the ct. would have imposed a different 
sentence Is not si^olent. — R. v. 
Gallagher, [19241 4 D. L. R. 1059 ; 
3 W, W. R. 357.— CAN. 

h ill. .] — In considering the 

adequacy of a sentence, the ct. should 
be guided by the same considerations 
whether the appeal bo taken for the 
reduction or Increase of the sentence. — 
R. t). Hickb, [19261 2 D. L. R. 1000 ; 
[19251 1 W. W. R. 1155; 44 Can. 
Crlm. Cas. 13 ; 19 Sask. L. R. 359.— 
CAN. 

h Iv. .) — Dubtoor V. R. (1927), 

Q. R. 42 K. B. 520.— CAN. 

h V. .] — Where prisoner was con- 
victed of rape & sentenced to death : — 
Held : dreomstani^, such as low 
ment^ty & baneful environment, 
which were not brought to the attention 
of the Judge, were sufficient to warrant 
a reduction of the penalty to twenty 
years* imprisonment & twenty lashes. 
— R. V . mSjOathxbn, [19271 2 D. L. R. 
1142 ; 48 Can. Orlm. Caa. 64 ; 60 
O. L. R. 884 —CAN. 
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Ic j. Ahor lion. \—Au appeal by 

an abortion -monger against a sentenco 
of four ycais' iiiiprlsomneut Imposed 
on her on a oonvlctlon for sbortlon, 
diKmissed. — K. v. Petcii, l]925] 4 
D. L. II. 671 ; [1925] 3 W. W. R. 434 ; 
35 Man. L. P. 299.— CAN. 


j 5 u. .j — Deft, was convicted of 

iroaking & ent/oring with intent t.o 
commit an indictable offence. On 
ippeal, there was sufticlent evidence to 
lupport the conviction, & the trial 
ludge having had the advantage of 
lecing prlHODor & hearing his evideno#'. 
fe no Bufliclent reason having been 
)bowD for reducing the sentence : — 
Held: the conviction be afllrmod & 
loft.’s appeal dismissed, — H, v. John- 


•1. Variation of sentence — Assistance 
given to police .] — Where an accused, 
convicted on his own confession, has 
given assistance to the police by 
denouncing & giving evidence against 
a guilty receiver, although there Is no 
ovlflence of restitution or repentance 
on the part of the prisoner, the sentence 
be reduced. — R. e. Paul, [1928] 
8. R. 16.— AUS. 


may 

9. A. 


•o. Excessive sentence .] — Appeal lies 
D the Ct. of Klng*8 Bench in Quebec, 
x)m an excessive sentenco against a 
rlsoner tried without his consent by 
magistrate for tlieft. — Amplbman v. 
JOURT OP SKflSIONS OF IHE PEACE, 
1935] 2 D. L. R. 774 ; 63 Can. G. O. 
22.— CAN. 

•r. Jurisdiction to reduce sentence — 
7o app^ against sentence,] — The ct. 
aay reduce sentence on appeal, 
Ithough there Is no appeal as to 
entence. — R. v, MaoEIat (1984), 62 
!an. O. C. 188.— CAN. 



Cases 6168 j— 6187 d. English and Empire Digest Supplement. 


6169J. B. V. Adams (1931), 23 Op. 

App. Rep. 61, C. 0. A. 

6169k. •] — R. V. Blake & Hines (1931), 

22 Cr. App. Rep. 176, 0. C. A. 

61691. R, V . Williams (1930), 22 

Or. App. Rep. 137, C. 0. A. 

6169m. .] — R. V. Slbndeb (1931), 23 Cr. 

App. Rep. 11, 0. 0. A. 

6169n. .]— R. V. Sharp (1931), 23 Or. 

App. Rep. 7, C. O. A. 

61690. Subordinate acting under orders.] 

— R. V. Spellen, No. 3166g, ante. 

6169p. .] — R. V. McGrath (1932), 32 

Or. App. Rep. 176, C. C. A. 

6169q. .]— R. V . Carr (1932), 23 Cr. App. 

Rep. 176, 0. 0. A. 

6169r. .] — Reduction of deterrent sen- 

tence of unusual severity passed in view of 
the prevalence of a particular class of crime 
in the locality. — R. v. Withers (1936), 26 
Or. App. Rep. 63, 0. 0. A. 

6177a. .] — A prisoner was convicted in 

Jan. 1926, of bigamy committed in 1920. 
He was already serving a sentence of six 
months’ imprisonment passed in Dec. 1925,' 
for three offences of false pretences committed 
in 1923. The judge took the view that as 
the bigamy & the false pretences arose out 
, of the same circumstances there should be 
one sentence of twelve montfis’ imprison- 
ment to cover both offences, & accordingly 
sentenced the prisoner to six months’ im- 
prisonment, the term to commence at the 
expiration of the sentence already being 
served. Subsequently, however, in view of 
the provisions of Criminal Law Act, 1827 
(c. 28), s. 10, the judge, doubting whether 
the bigamy, having been in fact committed 
at an earlier date, was a “ subsequent 
offence ” within the meaning of that section, 
altered the sentence to one of eleven months’ 
imprisonment, the first five months to run 
concurrently with the existing sentence. The 
result was to lengthen the sentence originally 
intended by eight days. The prisoner 
appealed against the sentence : — Field : as 
the effect of the alteration of the sentence 
was inadvertently to compel the prisoner to 
serve eight days longer than the judge 


originally intended, the sentence ought to 
be reduced by that amount. — R. v. Fielder 
(1926), 135 L. T. 64 ; 90 J. P. 96 ; 28 Cox, 
0. C. 186 ; 19 Cr. App. Rep. 87, 0. C. A. 

6178a. Certificate of insanity after con- 

viction.] — R. V . Kbnneally (1930), 22 Or. 
App. Rep. 62, C. C. A. 

6178b. Adjournment of appeal — Accidental 

delay.] — When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
— R. V. Hildebrand & Hildebrand (1030), 

22 Cr. App. Rep. 79, C. C. A. 

6178c. Court in doubt as to facts.]— R. v. 

Saunders (1931), 22 Cr. App. Rep. 169, 
0. 0. A. 

6178d. Other disciplinary action pending — 

Army deserter.] — Sentence reduced in view 
of other disciplinary action. — R. v. Soanes 
(1931), Cr. App. Rep. 142, C. C. A. 

6178e. Principles upon which court acts.] — 

R. V. Barker (1937), 81 Sol. Jo. 719, 0. C. A. 

6181a. Relative severity.] — A sentence 

of three years’ penal servitude is now to be 
regarded as more severe than one of two years’ 
imprisonment with hard labour. — R. v. 
Jones (1932), 23 Cr. App. Rep. 208, C. C. A. 
6183a. .] — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Sharman (11^2^>)> Cr. 
App. Rep. 43, C. C. A. 

6186a. .] — R. V. Pilley (1926), 19 Cr. 

App. Rep. 101, 0. 0. A. 

6186b. .] — Rectification of sentence not 

warranted in law. — R. v. Tremayne (1932X 

23 Cr. App. Rep. 191, C. C. A. 

6187a. Sentence illegal.] — Sentence reduced 

in view of its illegality. — R. v. Jackson 
(1926), 19 Or. App. Rep. 159, 0. C. A. 

6187b. R. V . Irving (1927), 20 Or. 

App. Rep. 131, C. C. A. 

6187c. .] — R. V . Millicuamp (1929), 21 

Or. App. Rep. 106, O. O. A. 

6187d. .] — R. V . Dale (otherwise 

Manders) (1929), 21 Or. App. Rep. 114, 
0. O. A. 


PART XIV. SECT. 8, SUB-SECT. 1.— B. 

6170 1. Whether fre^ sentence can be 
subaiittded — Plea of ouiUy .] — On an 
appeal against sentence In a case 
wherein accused pleaded guilty the 
Ct. of Appeal is in us good a position 
as the trial Judge to determine the 
sentence which should be Imposed. — 
l\. V. VlNKQRATBKY (OluiS VINK), (1928] 
3 D. L. 11. 201 ; [19281 1 W. W. R. 
542 ; 49 Can. Crlm. Cas. 298 ; 37 Man. 
L. R. 327.— CAN. 


6170 11. .] — R. V . Altomark 

(B. C.), [19281 3 W. W. R. 487.— CAN. 


6172 i. Variation of aentenux — 
Incrtase of scnlence.] — The Ct. of 
Appeal is Justified in increasing a 
sentence, if it clearly dooms it Justice 
to do so. — R. t». Gasco (1927), Q. R. 43 
K. B. 116 ; 8 O. B. R. 291.— CAN. 


6188 U. R. e. Robin- 

son (1930), 53 Can. C. O. 173.— CAN. 

n i. ,) — Where an illegal 

punishment has been imposed, as 
imprisonment with hard labour where 
hard labour Is not authorised for the 
ofienco in question, the ol. will not 
exorcise its powers under Criminal 


Code, s. 1124. by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the illegal punishment has boon suffered 
in whole or in part. — K. r. Low 
Quonu, [19241 3 D. L. R. 660; 2 
W. W. R. 095 : 33 B. C. R. 622.— CAN. 

n li. Recommendation to merev — 

Effect of misunderstood by trial judge .] — 
H. r. .Whittaker (1928), 28 S. K. N. 
8. W. 411 ; 45 N. 8. W. W. N. 172 ; 
[19281 Argus L, R. 303.— AUS. 

o ill. Petition for leniency — /m- 

properly received.) — R. v. Lim Gim, 
[19281 1 D. L. R. 1038 ; 49 Can. Crlm. 
Cos. 255 ; 39 B. C. R. 457.— CAN. 

n Iv. .1— R. V . Gasco, [19281 2 

D. L. R. 751 ; 49 Can. Crim. Cas. 196 ; 

Q. R. 43 K. B. 116.— CAN. 

n V. Imprisonment substituted 

for fine — Fine inadequate.] — R. r. 
Sydorik & ZoWATSKi (Sosk.), [1926] 
3 W. W. R. 458,— CAN. 

n vi. Nat after sentence partly 

served.] — R. v. Northup (N. S.) (1926), 
46 Can. Crim. Cas. 74.— CAN. 

n vll. Imposed by mistake .] — 

R. V . Haijc (1926), 49 Can. Crlm. Cas. 
253.— CAN. 


n vUi. Youth of prisoner — 

Previous good character.] — R. v. Burns 
(S aak.), (19291 3 W. W. R. 675 ; 63 
Can. O. C. 87.— CAN. 

nix. Sentence inadequate.] — R. 

r. Burns [1931] 4 M. P. R. 85.— CAN. 

■p. Discretion of Court of 

Criminal Appeal.] — The Ct. of Criminal 
Appeal, In the exercise of the powers 
v^eeted In It by Criminal Appeal Act, 
1912, 8. 6 (3), has an unfettered Judicial 
discretion to review sentences imposed 
upon convicted persons without the 
necessity of considering whether In 
imposing any sentence under review, 
the trial Judge proceeded upon any 
vtTong principle, or upon any mis- 
apprehension of the facts. — R. r, 
Gosper (1928), 28 8. R. N. 8. W. 
668 ; 45 N. 8. W. W. N. 166.— AUS. 

•q. Conviction for perjury .] — 

R. V . Zizu Natanson (No. 3) (Saak,), 
[1927 1 2 W. W. R. 154 ; 49 Can. Crim. 
Cos. 89,— CAN, 

sr. Reduction of sentence — MUigatino 
circumstances.] — R. v. Erickson, [1931] 
2 W. W. R. 710 ; 57 Can. O. C. 111.— 
CAN. 
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7oL XIV. — Criminal Law. Cases 6199a — 6280b. 


6199a. R. V , Clue (1928), 21 Or. App. Rep. 

68, 0. 0. A. 

6203a. Previous conviction — Court reluctant to hear 
evidence of in Justificaton of sentence — No 
previous conviction proved at trial.] — R. v. 
Gans (1928), 21 Or. App. Rep. 1, C. 0. A. 

6203b. Youth & provocation.] — R. v. Lines (1929), 
21 Or. App. Rep. 176, C. C, A. 

6209a. Offer of employment — By old employer.] — 

Sentence reduced. — R. v, Jackson (1927), 20 
Or. App. Rep. 130, 0. 0. A, 

6209b. S, P. R. V. Usher (1927), 20 Or. App. Rep. 
130, 0. 0. A. 

6209O. Inaccurate statements as to previous 
record.] — The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record 
may have influenced that sentence. — R. 
Boltolph (1928), 21 Or. App. Rep. 37, 
0. 0. A. 

6209d. Several charges for same offence.] — R. v. 

Kenny (1929), 21 Or. App. Rep. 78, 0. 0. A. 

6209e. Improper dis;*.riminatlon between co- 
defendants.] — R. ;. Leaf (1931), 22 Or. App. 
Rep. 171, 0. 0. A. 

62091. Delay between conviction <& appeal.] — 

When there has been an unusually long 
interval between the setting down & the 
hearing of an appeal the ct. may take it into 
consideration for the purpose of sentence. — 
R. V. Turner (1932), 23 Or. App. Rep. 175, 
0. 0. A. 

6215a. .]— R. V. Reade (19?7), 20 Or. 

App. Rep. 60, 0. 0. A. 


6215b. .] — R. V. Martin (1928), 20 Or. 

App. Rep. 187, 0. 0. A. 

6215c. .] — ^Increaso of sentence to penal 

servitude in a grave case of uttering a letter 
demanding money with menaces. — R. v. 
Harris (1937), 26 Or. App.'Rep. 22, 0. 0. A. 

6219a. .]— R. V . Lloyd (1927), 20 Or. 

App. Rep. 139, 0. 0. A. 

6222a. Full offence— To attempt— Incest.]— R. r. 

Kilbride (1931), 23 Or. App. Rep. 12, 0. C. A. 

6228a. Attempted larceny — To attempt to obtain 
by false pretences.] — On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences. — R. v. Oallaoher 
(OTHERWISE Hemingway) (1929), 21 Or. App. 
Rep. 172, 0. 0. A. 

6230a. Housebreaking— To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, A knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession. — R. v. 
Richards (1924), 18 Or. App. Rep. 144, 
C. 0. A. 

6230b, Breaking, entering A stealing— To breaking 
& entering with intent to steal.] — When on 
an indictment for breaking & larceny there 
is no evidence of the latter, tlic jury must bo 
directed so to find. — R. v, (hioss (1931), 22 
Cr. App. Rep. 192, C. 0. A. 


PART XIV. SECT. 8, SUB-SECT, 1.— C, 

6202 I. Prisoner *8 state of health ,] — 
Willie a convlct’H physical state may 
be taken Into consideration in passinff 
sentence, yet changes in his health 
thereafter more properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 
the sentence.— R. v. Zimmerman, 
[1926] 2 W. W. R. 882 ; 46 Can. Crim. 
Cas. 78 ; 37 B. C. R. 277.— CAN. 

PART XIV. SECT. 9. 

6222 1. Carnal knowledge — To in- 
decent assault.] — R. v. Girone (1925), 
34 B. C. R. 554.— CAN. 

6225 i. Obtaining by false pretences — 
To attempting to obtain.] — Whore a 
party has been convicted of obtaining 

f loods by false pretences, & on the 
ndictment the jury could have found 
him guilty of some other offence, e.g. 
attempting to obtain, & it clearly 
appears by the jury’s tlnding that they 
must have been satisfied of facts which 
proved him guilty of attempting : — 
Held : a ct. of appeal. Instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a vordiot of guilty of attempting 
to obtain. — R, v. McManub, [1924] 3 
D. L. R. 297 : 42 Can. Crim. Cos. 24 S ; 
61 N, B. R. 255.— CAN. 

•a. UreaJting entering dimllinO' 
house by day — To stealing in dwelling- 
house.] — R. V . Sam Chin, [1926] 2 
D. L. R. 287 ; 45 Can. Crim. Cas. 291 ; 
36 B. C. R. 397.— CAN. 

•b. Smuagling — Not to attempting to 
smuggle — Latter offence only triable 
•ummarili/.}— R. c. JoREfi (N. S.), 
[19261 3 D. L. R. 659 ; 46 On. Crim. 
Cas. 8.— CAN. 

•o. Wounding fcith intent to do bodily 
harm — To common assault,] — R. v, 
Lee Foon, [1928] 1 W. W. R. 747 ; 
49 Can. Oim. Cas. 233 ; 39 B. C. R. 
298.— CAN. 


PART XIV. SECT. 10. 

aa i. Fre^h myidrnee avail- 

able not given at trial. ] — R. v. McDonald 
iN, 8.) (1927), 49 Can. Crim. Cas. 35. — 

CAN. 

aa ii. liaising doubt 

aa to correctness of verdict.] — R. v, 
Haskins (Ont.), [1929] 1 D. L. R. 282 ; 
50 Can. Crim. Cas. 412.— CAN. 

ee I. Insanity — Plea not raised 

at trial.] — R. tJ. Sixiane, [1930] 4 
D. L. R. 129; 63 Can. C. O. 342.— 
CAN. 

ee ii. No objection by counsel at 

trial.] — A new trial may be ordered 
although no objection to the judge’s 
charge w'as taken by counsel at the 
trial. — R. v. MacTempl (Frank), 
[1935] 3 D. L. R. 442 ; 04 Can. C. C. 
18.— CAN. 

ee ill. After sentence served.]— 

Giio who has served his sentence 
stands in the position at onv pardoned, 
& cannot bo rt5tried, but iuj may waive 
tills right & obtain a new trial.— U. v. 
Jarvih, Sr., [19371 3 D. L. K. 29 ; 68 
Can. C. C. 188.— CAN. 

sf. Misleading statements in 

summing up,] — Held : os there was a 
probability that some statements in 
the summing up had misled the Jury, 
a miscarriage of justice bad occurred ; 
& a new trial was ordered. — R. r. 
Williams, R. v. McLaughlin, [1928] 
St. R. Qd. 133 ; 22 Q. J. F. 53.— AUS. 

•g. Failure to cfuirge jury os to 

need for corroboration .] — R. v. Good- 
fellow (N. B.), [1928] 2 D. L. R. 598 ; 
49 Can. Crim. Cos. 208.— CAN. 

th. Admission of depositUma.] — 

A new trial may be directed under 
Criminal Ck>de. e. 1014 (3) ib), on the 
ground that it was not proved that 
certain of the conditions precedent 
prescribed by s. 999 for the admission 
of depositions had been fulfilled, & one, 
at least, of the depositions might have 
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turned the scale of the jury’s verdict 
against the accused. — R. v, Morelle, 
[1928] 1 W. W. R. 68 ; 49 Can. Crim. 
Cas. 15 ; 39 B. C. It. 140.- CAN 

gj, Statrninil by prisoner — 

Admission of erroneous translation.]'- 
A writ-ton exculpatory Htetomont made 
by the accused in a foreign language 
while he was in cuHto<ly ik. handed by 
him to the constable in whoso custody 
ho was, was received as ovldeiico & 
was given to the jury & referred to by 
the judge In his charge. On apj^eul 
from the conviction it was showm that 
the tranRlation admitted at the trial 
was erroneous In certain respects 
alleged to be prejudlrJal to the acoiscd : 
— IteUl : since in so far as the trans- 
lation was incorrect It undmibtedly 
gave rise to an Inference projudielal 
to the accused It liad resulted in a 
miscarriage of justice, &, therefore, a 
new trial must be dlroetod. — R. v. 
Frkdkiuck, [1931] 3 W. W. U. 74 7 ; 
44 B. O. R. 547 ; 67 C. G. C. 340.— 
CAN. 

tk. Duty of c(nirt on trial de n/rvo— 
To give weight to findings of court 
bclow.]—Jl. V. Aulenbacii, [1930] 1 
D. L. R. 865 ; 52 Can. C. C. 374 ; 1 
M. P. R. 129.— CAN. 

ftb. Difference between trial A: trial 
denoro.]— R. v. Rice, [19.30] 3 D. L. R, 
911 ; 53 Can. C. 0. 322.— CAN. 

id. Majority in favour of new trial — 
On different grounds — Effect.] — The fact 
that two of the majority (three) of the 
ct. who hold that there should be a 
new trial gave different grounds for their 
conclusion that there had been a mis- 
carriage of justice did not prevent the 
case being one within sect. 1014 (c) of 
the Criminal Code. The now trial was. 
therefore, properly ordered. — R. v, 
George (No. 2), [19351 2 W. W. R. 
657 ; 2 D. L. R. 765 ; 63 Can. C, C. 
304; 49 B. O. R. 393 ; 6 F. L. J. 
(Can.) 67.— CAN. 



Cases (^84a— 6801. Enoush and Empibb Digest Supplement. 


6284a. Exclusion ol women from Jury. 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised jumcially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo, — R. v. Vaquibb (1924), 
18 Cr. App. Rep. 112, 0. 0. A. 

6234b. Denial of right of challenge.] — 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
— R. V. Williams (1926), 19 Or. App. Rep. 
67, C. 0. A. 

6237a. .] — R. v. Lloyd, No. 2667a, ante. 

6287b. .] — Venire de novo awarded in 

the case of a deft, whose plea of guilty had 
possibly been misunderstood. — R. v. Hussey 
(1924), 18 Or. App. Rep. 121, 0. 0. A. 

Annotation :—FoM. R. v. Hancock (1931), 145 L. T. 108. 

6237c. .] — R. V. Hancock, No. 3287a, 

ante. 

6238a. Trial of two indictments at same time.] 

— R. V. Wilde, No. 2366c, ante. 

6249a. Procedure.] — R. v. Knighton 

(1927), 20 Or. App. Rep. 45, 0. 0. A. 

6249b. Fresh evidence.] — R. v. Frat-* 

SON (1930), 22 Or. App. Rep. 29, 0. 0. A. 

6267. For “ R. v. Beauchamp, No. 6027, ante,” 
read : — 

In the event of a diserc nancy between the 
judge’s notes & those of the shorthand re- 
porter, the former will generally be preferred. 
— R. V. Beauchamp (1909), 2 Or. App. Rep. 
40, 0. C. A. 

6261a. Plea In one court & trial in 

another.] — Where a prisoner’s plea is taken 
in one ct., & the trial takes place in another 
ct., the transcript of the shorthand note 
ought to cover the whole of the proceedings 
from beginning to end. — R. v. Striokson 
(1936), 26 Or. App. Rep. 206, C. C. A. 

6261b. Written police report.] — When at any 

trial a written police report of the i)ri8oner’s 
record is handed to the presiding judge by 
a police witness, a copy of the report ought 
to be handed to the shorthand writer for 
incorporation in the shorthand note of the 
case. — R. V. Minighan (1935), 26 Cr. App. 
Rep. 108, 0, C. A. 

6263. Add. Annotation : — Refd. R. v. Hairis, 
[1927] 2 K. B. 687. 

6271. Before this case insert ” SeCy also, Crown 
Practice, No. 797a.” 


Add. Annotations: — FoUd. R. v. Maidstone 
Prison, Ex p. Maguire (1926), 133 L. T. 
710. Refd. OarroU (1930), 100 L. J. K. B. 
62. 

6273. Add. Annotation : — ^Refd. Be OarroU, [1931] 

1 K. B. 104. 

6279. Citations : — Delete [1892] 1 Q. B. 104. 

6284. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 
6293a. Order to repair highway — Highway Act, 
1862 (c. 61), 8. 18.] — Held: not a judgment 
in a criminal cause or matter.” — Lough- 
borough Highway Board v. Ourzon (1886), 
17 Q. B. D. 344 ; 66 L. J. M. 0. 122 ; 66 
L. T. 50 ; 60 J. P. 788 ; 34 W. R. 621 ; 

2 T. L. R. 678, 0. A. 

An/notatinns : — Refd. R. v. Poole Corpn. (1887), 19 Q. B. D. 
602 ; Payne v. Wright (1892), 61 L. J. M. C. 114. 

6298a. Invalidity of bye-law.] — Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ot. held that the bye-law was valid : — Held : 
this being a “ criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law wore, on the face of it, invalid, that 
would not bo an error of law apparent 
on the record. — Burnett v. Berry (1896), 
60 J. P. 660 ; 12 T. L. R. 464 ; 40 Sol. Jo. 
664, 0. A. 

AnnokUions : — Apld. MoVittie v. Bolton J,T., [1924) W. N. 
149. Refd. Godwin u. Walker (1890), 12 T. L. R. 367 ; 
Teale v. Harris (1896), 60 J. P. 744 ; Jones v. Walters, 
(1898), 78 L. T. 167 ; Kitson v. Ashe, [1899J 1 Q. B. 425 ; 
White V. Morley, [1899] 2 Q. B. 34 ; Thomas v. Sutters. 
[1900] 1 Ch. 10; Suttnn Harbour Improremont Co. r, 
Foster (1920), 123 L. T. 549 ; Everton v. Walker (1927), 
137 L. T. 594. 

6298b. “Error of law apparent on record.’*] — 

Burnett v. Berry, No. 6298a, ante. 

62980. .] — The effect of Jud. Act, 1873 (c. 60)» 

8. 47, & Criminal Appeal Act. 1907 (c. 23), 
s. 20, is that there is no right of appeal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
— McVittie V. Bolton JJ,, [1924] W. N. 
149, C. A. 

After this case add the following new 
section ; — 


Sect. 16— APPEALS. 

To House of Lords.] — See Part XV. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annoiaiiona : — As to (1) Apld. R. v. 
Berg, Britt, Oarr^ & Lummies (1927), 20 
Cr. App. Rep. 38. Dlstd. R, v. Chesshire, 
Lucas k Bottom (1927), 20 Or. App. Rep. 47. 


Consd. R. V. Tidmarsh (1931), 23 Cr. App. 
Rep. 79. (Generally, Refd. Statham v. Stat- 
ham, [1929] P. 131. 


PART XIV. SECT. 15. 
ftd. To Supreme Court — CondUUm 
precedent — Oertifioate — By what court 
sranted .] — The ot. to ffrant a oertifloate 


that a deoUdon of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional public importance, 6c that 
It is desirable in the public interest 
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that an appeal should be taken, is 
the (7t. of Criminal Anneal, Sc not the 
Supreme Ot. — A.-G. v. Mubbat (No. 8), 
[1926] I. R. SOO.—IR. 



VoL Z7.-Crimiiial Law. Oases 6408-6788. 


Part XVI. — Costs, Compensation, Rewards and Restitution 


640S. Add. Annotation : — Refd. R. v. Ely JJ., 
Ex p. Mann (1028), 98 J. P. 45. 

Case not sent for trial.]— When 

iuetices are sitting as examining justices to 
inquire whether a person charged with an 
indictable offence ought to be committed for 
trial, a refusal by the justices to commit is 
a “ dismissal within Costs in Criminal Cases 
Act, 1908 (c. 15), s. 6 (3), entitling deft, to 
apply for costs. The use of the word “ dis- 
miss in that sect, is inappropriate, for 
justices have no power to “ dismi^ ” an 
indictable charge not dealt with summarily, 
such as is given by Summary Jurisdiction 
Act, 1879 (c. 49), s. 27 (4), in the case of a 
charge of an indictable offence which is dealt 
with- summarily. — R. v. Essex, JJ., Ex p. 


Churchill (1933), 148 L. T. 498 ; 97 J. P. 
124 ; 49 T. L. R. 283 ; 31 L. G. R. 178 ; 
29 Cox, C. C. 602. D. C. 

6434b. Practice.] — ^Practice Note (1930), 20 Cr. 
App. Kep. 13, C. C. A. 

Costs of poor prisoners.] — See Poor Prisoners' 
Defence Act, 1930 (o. 32), s. 3. 

6446a. Appeal from order — To Court of 

Criminal Appeal.] — R. v. Jones, No. 6664a, 
ante* 

6496a. S* P. R. v. D’Eyncourt (1888), 21 Q. B. D. 
109 ; 67 L. J. M. O. 64 ; 52 J. P. 628 ; 37 
W. R. 69 ; 4 T. L. R. 456, I). C. 

Annoiaiions : — Refd. Inkpln v. Roll 126 L. T. 617 I 

Conn V. Turnbull (1026), 89 J. 1\ Jo. JOG. 

6505. Add* Annotation : — Refd. Ijakc v. Simmons, 
[1926] 2 K. B. 61. 


Part XVII. — Offences against the Sovereign. 


6722. For “ (1628) " read “ (1641)." 

6723. For " (1628) " read " (1539)." 
6726. For " (1628) " read " (1443.”) 


6727. For " (1628) " read “ (1494)." 
6732. For " (1628) " read " (1463)." 
6788. For " (1628) " read " (1462)." 


PART XVI. SECT. 1, SUB-SECT. 8. 


6441 i. Costs of defendant on acqvUtal 
— Libel .] — In Criminal Code, a. 1045, 
the word “ information ” means 
“ criminal Information,” & a dlnmlHsal 
by the magrlstrate of a charjre laid In 
the uanal way by Information /fe com- 
plaint la not a ** Judgment for deft.” — 
BUeZKO V, CJnOBOTAR (B. C.), [1920] 
1 D. L. R. 1024 ; 11920] 1 W W. R 
379 ; 46 Can. CHm. Caa. 216.--CAN. 


6441 ii. ,] — The discharge 

of the accused on a nolle prosequi on a 
charge for criminal libel constitutes a 
” Judgment for deft.” within sect. 1045 
of Criminal Code ; & thereupon en- 
titles the accused “ to recover from 
the prosecutor the costs Incurred by 
him by reason of such indictment or 
Information. . . . The coats of a former 
abortive trial In the criminal prosecu- 
tion on which the Jury disagreed are 
le^ Sc proper coats which may be 
allowed under aald sect., & the ct. In 
the criminal case has jurisdiction to 
order them to be paid by the private 
prosecutor. The costs properly 
ordered by the criminal ot. to be paid 
under sect. 1045 may be taxed pur- 
suant to said order &, then made the 
subject of a civil action by the accused 
or by his assignee. — Young v. Uchi- 
Ta»^, [1934J 1 W. W. R. 401: 61 
C. C. C. 313 ; 48 B. O. R. 55.— UAN. 

•g. Order for paymerU of costs of 
proseeviUm — Speedy trial in county 
c^.J— R. c. Thoem, [1933] 3 W. W. II. 
637 ; 62 C. O. C. 276.— UAN. 


PART XVI. SECT. 2. 

.) — R, V* Jaokow, 

1 W. W. R. 340 ; 62 C. C. C. 

2 Man. L. R. 121.— CAN. 

1 I* JAabUity of Tnoney found on 

prisoner .] — Although money belonging 
to an accused found on him at the time 
of his arrest could not be connected 
with the offences charged : — Eeld : 
it became subject at once to compensa- 
tion orders which, following his con- 
vlctton, were made under sects. 1044 
& 1048 of the Criminal Code ; there- 
fore, he ooukl not after his arrest 



assign or disi)08e of it to the prcjudiccj 
of persons in whoso favour such orders 
wore jni'a’o. — R. v. Lkuanhky, Kuhii- 
NKTi V. 11938] 2 W. W. R. 

247 ; 8 V. L. . (Can.) 20.--CAN. 

PART XVI. SECT. 3, SUB-SECT. 8.— A. 

sk. Offence tried cn summary con- 
viction.]— SeetB. 795, 317. & 1050 of 
the Criminal Code dealing with the 
restitution of stolon property do not 
apply to on offenoo tried on summary 
conviction under Part XV. of the Code. 
— R. ex rel. Arnold v. Wkstkrland 
(Alta.), [1929] 3 W. W. H. 408; 52 
Can. Crlm. Cas. 127.— CAN. 

PART XVI. SECT. 3. SUB-SECT. 8.— 
C. 

sm. Parent of juvenile delinquent - — 
Condition preccdcaf.]- Before an order 
for restitution of stolen property can 
be made against a parent und<'r 
sect. (1 ) 22 of J nvenilo Delinquents Attt, 
(c. 46) (Dom.), the parent must Ik; 
given definite notice, with full 
opportunity to defend himself, & tht! 
(.complainant must establish his (^ase 
against the parent on evidence! properly 
given at an open sitting of the et. 
Orders for restitution made herein 
against a parent without said con- 
ditUiUS having Ikjcii complied with 
Ilelfl : to have been made without 
Jurisdiction or authority, & to b<> void 
& ineffectual ; & the complaint as 

against the parent was dismissed, with 
costs against tho complainant. — 
Lysenko v. Cooper, [1038] 1 W. W. R. 
366 ; 1 D. L. U. 781 ; 45 Mon. L. R. 
537.— CAN. 

PART XVII. SECT. 1, SUB-SECT. 1. 

6516 i. Breach of alleqiance to the 
Crown — Stains of State possessing 
internal sovereignty.] — The crime of 
high treason con be committed against 
a State which posaesses intemai 
sovereignty, even though its external 
powers be limited in certain 

respects. The Gort. of the Union of 
South Africa, as mandatory ot South- 
West Africa, pc^sesses sufficient interna) 
sovereignty to warrant a charge of 
high treason against an Inhabitant of 
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the mandated territory who takes up 
arms with hostile Intent against tho 
Govt, of that terriloiy. — 11. v, Chris- 
tian, [1924J App. D. 101.— S. AF. 

PART XV U. SECT. 1, SUB-SECT. 3.— 
E. (a). 

sb. Conspiracy to estahlish inde- 
pendence of India.] — Any conspiracy 
to ostabllsh the comi)Jete indepeneJenoo 
of India, as (iiyllnct from obtaining 
for it the BtutuH of a self -governing 
Dominion within the British Kinplre, 
would ho tantamount to conspiring to 
deprive HJs Majesty of the sovereignty 
of Biltish India. Tho same result 
would follow If there was a conspiracy 
to establish a perfectly democratic or 
republican form of government In 
India outside the British Empire. — 
Emperor v. Juabwala (1933), 1. L. R. 
55 All. 1040 — IND. 

PART XVII. SECT. 1, SUB-SECT. 4. 

s 1. .] — The crime of treason is 

constituted by the iierpetratlon of 
armed attacks upon tlie biato or Govt, 
with hostile intent. Th(‘ existence or 
otherwise of such hostile intent is to 
Ik) gathered from all the circumstances 
of the case. Whore accused committed 
acts of hostility towards the Btato by 
taking up anns with tlie express InUm- 
tion of coercing tho Govt. & enforcing 
the will of himself & those acting with 
him upon tho Govt . : — Held ; accused 
had boon properly convicted of treason. 
— R. V. Erasmus, [1923] App. D. 73. — 
S.AF. 

e II. .] — When a multitude arises 

& assembles to attain by force 6c 
violence any object of a general public 
nature, it amounts to levying war 
against the King. A deliberate 6c 
organised attack upon the Crown 
forces would amount to a waging of 
war if the object of the insurgents was 
by armed force 6c violence to overcome 
the servants of the Crown Sc thereby 
prevent tho general collection of the 
capitation tax. — Auno Hla v. King 
Emperor (1931), I. L. R. 9 Ran. 404. 
—IND. 



Cases 6735a— 6854. English and Empire Digest Supplement, 


Part XVIII. — Offences against Public Tranquillity 


6735a. Effecting public mischief — False allegation 
of robbery. T—Conduct causing or tending to 
cause public mischief constitutes a mis- 
demeanour at common law. 

Where a person makes a false statement 
to the effect that he has been robbed by k 
man of a given description, thereby leading 
officers of the police to waste their time & 
exposing individuals of that description to 
suspicion, he commits the misdemeanour of 
causing a public mischief. — B. v. Manley, 
[1933] 1 K. B. 529 , 102 L. J. K. B. 323 ; 
148 L. T. 336 ; 97 J. P. 6 ; 49 T. L. R. 130 ; 
77 Sol. Jo. 65 ; 31 L. G. R. 81 ; 24 Cr. App. 
Rep. 25 ; 29 Cox, C. 0. 674, C. C. A. 

6816. After this case add : — 

Unlawful possession.] — See Firearms &, Imi- 
tation Firearms (Criminal Use) Act, 1933 
(c. 50). 

6889a. .] — Divers persons assembled in. 

a room, entrance money being paid, to witness, 
a fight between two persons. The com; 
batants fought in a ring with gloves, each 


being attended by a second, who acted in 
the same way as a second at prize fights. 
The combatants fought for about forty 
minutes with groat ferocity, & severely 
punished each other. The police interfered 
& arrested defts., who were among the 
spectators. Upon the trial of an indictment 
against them for unlawfully assembling 
together for the purpose of a prize fight, the 
Chairman directed the jury that, if it was 
a mere exhibition of skill in sparring, it was 
not illegal ; but, if the parties met intending 
to fight till one gave in from exhaustion or 
injury received, it was a breach of the law 
&; a prize fight, whether the combatants 
fought in gloves or not, & left it to the jury 
to say whether it was a prize fight or not : — 
Held : the jury were properly directed. — 
R. V. Orton (1878), 39 L T. 293 ; 43 J. P. 
72 ; 14 Cox, C. C. 226, C. C. R. 

Annotation : — Reid. R. r. Coney (1882), 8 Q. B. D. 534. 

6854. Add. Annotation : — Consd. Duncan v. Jones, 
[1930] 1 K.B.218. 


, PART XVIII. SECT. 1. 

6735a 1. Effoctina public mischief — 
False allcoation of motor accident . , — 
The makluff of a false representation 
to the policie that a motor accident 
had occurred, with tho object of causing 
Invostigation to be made, constitutes a 
crime, oven though the representation 
.does not Include a charge against any 
Individual. — Keuu v. Hill, [193(>J 
S. O. (J.) 71.— SCOT. 

6735a 11. False charge against 

innocent person.] — A false Htateinent 
amounting to “ public mischief ” in- 
cludes a false charge against innocent 
person. — H. r. Lefflkr (1936), 07 Can. 
O. C. 330.— CAN. 

PART XVIII. SECT. 2. SUB-SECT, 3. 

—A. 

6760 ill. .] — Advocating 

expressly any form of rebellion is not 
a necessary olomont In an olTonoo imder 
Indian Penal Code, s. 124a. It Is 
quite possible by the abuse of Govt, 
officials to moke an endeavour to bring 
into hatred or contempt the Govt, 
ostablishod by law in British India. — 
Emperor v. Satya Hanjan Bakshi 
(1929). I. L. R. 66 Calc. 1085.— IND. 

6760 iv. 1 — R. V. Evans, 

[19341 2 W. W. R. 326 ; 02 C. C. C. 29 ; 
48 B. G. R. 223.— CAN. 

h 1. .] — Where a book, 

which professes to be a history of tho 
East India Oo., Is in no sense merely 
a history of the times with which It 
deals, but teems with propaganda 
directed against British rule. & the 
Intention & general trend of the book 
1 b to bring into contempt & hatred the 
present Govt., the book Is rightly 
proscribed under soot. 99a of the 
Criminal Procedure Code. — Emperor 
V. SaioaL (1930), I. L. R. 52 All. 775.— 
IND. 

PART XVIII. SECT. 6. 

8k. Varrying offensive %rrapons.] — It 
Is an offence to earry ollensive weapons 
as defined by sect. 2 (26) of (he Criminal 
(\)do & it is no answer to the charge 
that the weapons wore Intended for 
defensive purposes. — R. v. Yasko- 
wrrcii, 11938J 0. R. 178.— <3AN. 

PART XVIII. SECT. 7. 

682111. Meaning of** prize- 

fight .**] — R t?. Pklkky (1913), 24 


W. L. R. 804 ; 4 W. W. R. 1055 ; 11 
1). L, R. 701 ; 6 Alta. L. R. 103.— 

CAN. 

6821 111. Restaurant .] — A 

restaurant Is not a publio place within 
Criminal Code, s. 238 (/), since the 
public has no rights, os such, to 
resort there ; &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
conviction thereunder. — H. v. Benson, 
11928] 3 W. W. R. 605 : 60 Can. Grim. 
Cas. 420.— CAN. 

(J i, j'Q j)olicc officer by rnotorist.] 

— A motorist using abusivo language 
to a police officer cannot bo convicted 
of using language c^ilculated to pro- 
voke a breach of the peace. — R. v. 
Tvvicker, [1938] 1 D. L. H. 461 ; 69 
Can. C. C. 301.— CAN, 


PART XVIII. SECT. 8, SUB-SECT. 1. 

6841 11. Unemployed rushing 

town hall.] — R. v. Beattie, [1931] 1 
W. W. R. 764 ; 55 Can. C. C. 380 ; 39 
Man. L. R. 394.— CAN. 

6841 ill. .1 — Deft, led a parade 

of unemployed men tlirough the 
streets of a city, the purpose being to 
demonstrate the extent of unemploy- 
ment & to excite public sympathy. 
The chief constable forbade deft, to 
lead the parade through a certain 
restricted area in the city, hut deft, 
refused to obey & was orrestod by tho 
police ; he then instructed his followers 
to ont>er the restricted area in defiance 
of the police, & they, pushing tho 
noUoo aside, carried the parade through 
the restricted area. No physical 
violence doing bodily harm resulted, 
apparently because the police realised 
the wisdom of yielding to a crowd of 
men who were imarmod & apparently 
harmless : — Held : deft, was a member 
of an assembly lawful in its inception, 
but unlawful in Its execution, because 
it was determined to meet force by 
force & to resist the oflacers of the law. 
— R. V. Paiterson, 119311 3 D. L. R. 
267 ; 06 O. L. R. 461 ; 55 Can. C, C. 
218.— CAN. 

6841 Iv. .1 — R, V. Pavletich 

(1932), 58 C. a O. 285.— CAN. 

sn. HJeeting to maintain right bond 
fide .believed to be possessed,] — Where 
five or more persons assemble for 
maintaining by force, or show of force, 
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a right which they bond fide believe 
they possess, & not for enforcing by 
such force, or show of force, a right or 
supposed right of theirs, they do not 
constitute an unla^vful assembly punish- 
able under India Penal Code, s. 143. — 
Re Veerabadra Pillai (1927), I. L. R. 
51 Mad. 91.— IND. 

so. Circumstances to be considered .] — 
To constitute an “ unlawful assembly ** 
within sect. 87 of Criminal Code there 
need be no intention on the part of any 
member of tho assembly to commit an 
offence, but It is the manner in which 
tho assembly conducts Itself that 
brings It within tho purview of tho 
sect. All the circumstances, including 
tho conditions of the time, must be 
considered In determining whether a 
particular assembly was in the begin- 
ning or had become aji imlawfnl one. 
Tho common purpose of tho members 
& the likelihood of a disturbance 
resulting from the assembly are matters 
which are ordinarily not determined 
by direct evidence but by Inference 
from tho conduct of the meeting & 
all tho circumstances surrmmding It. 
Therefore, the reception of evidence 
that on tho day before the assembly 
in question a circular, urging the im- 
employed to refuse to accept relief 
work & to “ strike,” was distributed 
In the city was held not to afford a 
valid ground of appeal from a con- 
viction on a charge of being a member 
of an unlawful assembly although no 
connection of the accused with tho 
circular was shown. — R. v. Jones & 
Siieinin, R. r. Tuernes, li. v. Farby 
& Dworkin, R. V. Caau^bell, [1931] 
3 W. W. K. 716 ; 57 Can. C. C. 81, 90, 
92 ; 26 Alta. L. R. 97.— CAN. 

sq. Membership of Confmunist party. ] 
— R. r. Buck, [19321 3 D. L. R. 97 
57 C. C. C. 290.— CAN. 

PART XVIII. SECT. 8, SUB-SECT. 2. 

sr. Whether justices may disperse .] — 
A justice of peace has no authority to 
disperse a meeting not shown to be 
unlawful because he reasonably be- 
lieves it to be held with an unlawful 
intent,— O'K elly v. Harvey (1883), 
15 Cox. C. C. 435.— IR. 

PART XVIU. SECT. 8, SUB-SECT. 3. 

g i. .3 — No person con be oon- 

victod of memberanip of an unlavriul 
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6870. Add, Annotation : — Consd. R. v. Donovan 
(1934), 60 T. L. R. 566. 

6887. Add. Annotations : — Refd. Motor Union 
Insce. V, Boggan (1923), 130 L. T. 588 ; 
Compania Naviera Bachi v. Henry Hosegood 
& Son, Ltd., [1938] 2 All E. R. 189. 

6890. Add, Annotation : — Refd. Jarvis v, Surrey 
County Council, [1925] 1 K. B. 554. 

6916. In line eight of headnote, delete “ are.” 

6931. Add, Annotation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 

7026. Add, Annotation : — Refd. Anchor Trust Co. 
V. Bell, [1926] Ch. 805. 

7033a. .]~-Anon. (1701), 12 Mod. Rep. 495; 

88 B. R. 1472. 

7095a. Unauthorised service.] — The 

words “ divine service ” in the earlier part 
of Ecclesiastical Courts Jurisdiction Act, 1860 
(c. 32), 8. 2, are used in their widest sense ; 
& the words “ any divine service, rite, or office 
in any cathedra!, church, or chapel ” in the 
latter part of the sect, are used to cover all the 
services in the Church of England in these 
places, including the celebration of the 
sacraments, & the special mention im- 
mediately preceding these latter words of 
“ any sacrament ” refera to the celebration 
of any sacrament outside a cathedral, church, 
or chapel. 

A parish church, at the time of the service 
hereinafter mentioned, contained a sanctus 
bell, a figure of the Madonna & Child, &: a 
blue votive lamp, all of which had bt en directed 
to bo removed by an order of the Consistory 
Ct. On a certain Sunday, in the absevice 
through illness of the incumbent of the church, | 
a clergyman in holy orders, being a canon, i 
ministered or celebrated a service in the I 


church in the course of which he performed 
the ceremony of the Asperges witn the use 
of lighted candles although it was not pre- 
scribed or ordered by the Book of Common 
Prayer ; celebrated the holy ^communion 
service omitting therefrom the ten com- 
mandments & the lengthy exhortation ; wore 
during the sermon or some parts of it an 
amice, an alb, a maniple, a stole, a cope, & a 
biretta ; & elevated the elements from the 
altar after consecration. During the service 
incense was used ceremonially, the sanctus 
beU was rung before, during, & at the end of 
the consecration prayer, & during that prayer 
one of the church bells was rung. It did 
not appear that any order had been made by 
lawful authority for tlie use of the service 
in question in so far as it differed from the 
form of service prescribed by the Book of 
Common Prayer, or for the use of any form 
of service other than that there prescribed, 
but it was stated that the service in question 
had the sanction of the bishop of the diocese : 
— Held : (1) the service in question, assuming 
it to be legally valid, was not a sacrament 
only, but a “ divine service ” within Ecclesi- 
astical Cts. Jurisdiction Act, 1860 (c. 32), 
8. 2 ; (2) although the above-mentioned 

articles, acts & omissions were departures 
from the laws of the Church of England, yet 
such departures did not prevent the service 
from being a “ divine service ” within that 
sect. ; <fe, consequently, persons who dis- 
turbed the clergymen while conducting the 
service disturbed a clergyman ministering or 
celebrating divine service within the sect. & 
were liable to conviction f(jr an offence there- 
under. — Matthtsws v. King, [1934] 1 K. B. 
605 ; 103 L. J. K. B. 509 ; 150 L. T. 133 ; 

i 97 J. P. 345 ; 50 T. L. R. 62 ; 31 L. G. 11. 

1 379 ; 30 Cox, C. C. 27, D. C. 


Part XIX. — Offences in Respect of Public Offices. 


7106a. Who Is “ person holding office under 

His Majesty ” — Police officer.] — A police officer, 
whether he be a member of the Metropolitan 
Police Force or a member of the police force 
of a county, city, or borough, holds the office 
of constable & as such is a “ person who holds 
office under His Majesty ” within the Official 


Secrets Act, 1911 (c. 28), s. 2 (1). — liKWis v. 
Cattle, [1938] 2 K. B. 454; [1938] 2 All 
E. R. 368 ; 107 L. J. K. B. 429 ; 159 L. T. 
166 ; 102 J. P. 239 ; .54 T. I.. R. 721 ; 82 
Sol Jo. 376 ; 36 I.. G. 11. 290, D. C. 

7153. Add. Annotation : — Refd. R. v. Manley, [1933] 
1 K. B. 529. 


assembly unless he was present, nor of 
coxinsolling others to become members 
unless they do in fact do so. — II. v. 
Stewart, [1934] 3 D. L. R. 61 ; 1 
W. W. R. 423 ; 61 C. C. O. 217.— CAN. 

PART XVIII. SECT. 9, SUB-SECT. 7. 

st. Whether munieij^l corporation 
liable.] — Globe & Rcttoers Fire 
Insurance C5o. v. Glace Bay Corpn. 
(N. 8.). [19271 1 D. L. R. 80.— CAN. 

PART XVIII. SECT. 10, SUB-SECT. 

1.— A. 

T 1. .1 — A forcible entry made 

with intent to repossess chattels upon 
certain lands Sc not made for the pur- 
pose of taking or attempting to take 
possession of the lands is not a forcible 
entry within Statute of Forcible Entry 
1381, 5 Rich. II., Stat. I., c. 7. An 
indictment in respect of a charge of 
forcibly entering upon lands is defective 


in charging a common law offence if 
ho docs not allege a breach of the 
peace: & it is defective in charging 
an offence under the Statute of 
Forcible Entry, 1381, if it does not 
allege an entry with the strong hand. — 
R. V. Waugh (1935), 52 N. S. W. W. N. 
20.— AUS. 

PART XVIII. SECT. 10. SUB-SECT. 1. 

— C. 

8V. Vacant wemisea .] — The gist of 
the offence of forcible entry under 
sect. 102 of Criminal Code Is the forcible 
depriving of another person of actual & 
peaceable possession in a manner likely 
to cause a breach of the i>eace or 
reasonable apprehension thereof. An 
entry by the breaking of the lock of 
vacant premises is not one likely to 
cause a breach of the peace Sc, there- 
fore, not within sect. Iu2. ** Forcible 
entry ** as defined in the declsionB 
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under the English statutes is dis- 
tinguishable from “ forcible entry ** os 
defined by sect. 102.— R. v. Czegledi. 
[1931] 1 W. W. R. 480; 55 Can. C. 0. 
114.— CAN. 

PART XVIII. SECT. 10. SUB-SECT. 1. 
— D. 

d I. Entry by police.]— B . v. 

Tracey, [19371 4 D. L. R. 56; 11 
M. P. R. 473 ; 68 Can. O. O. 289. -CAN. 

PART XIX. SECT. 4. 

sb. Judicial officer — Member of 
liccneing court.] — Held : an attempt 
to bribe a member of a licensing ct.# 
in order to influence his vote on an 
application for a licence, was an offence 
indictable at common law, in respect 
that tho functions Sc procedure of a 
licensing ct. were of a Judicial character. 
— LoouE V. H.M. Advocate, [1932] 
8. C. (J.) 1.— SCOT. 
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Part XX. — Offences relating to Administration of Justice 


7276. Add, Annotation : — Refd. Conn v, Turnbull 
(1926)*%9 J. P. Jo. 300. 

7304a. .] — A. brought an action against 

B. & his partners, for the price of wheat, & 
recovered a verdict on the bought & sold 
notes. B. & his partners filled a bill in 
equity against A., which stated, that the 
bought & sold not^ did not contain all the 
terms of the contract, as it had been also 
agreed by parol between A. & B., that the 
wheat should be paid for by a draft at 
three months ; & the prayer of the bill was, 
that A. should be restrained from suing out 
execution. A., by his answer, denied the 
statement in the bill ; &; the bill was dis- 
missed : — Held : if the denial by A, was 
wilfully false, it amounted to perjury. — R. 


V , Yates (1841), Oar. & M. 132 ; 6 Jur. 
630 ; 174 E. R. 441. 

7416. Add. AnnotaHon : — Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 

7480a. .] — On the trial of applt. for perjury, 

the only witness who gave direct evidence 
of the falsity of applt. *s statement was her- 
self admittedly a perjured accomplice ; — 
Held : the jury should have received the 
strongest possible warning that her evidence 
was of no value, & as it was not possible to 
say that, if that warning had been given, the 
other evidence relied on by the prosecution 
was such that the jury mu^ have convicted, 
the conviction must be quashed. — R. v. 
Atkinson (1934), 24 Or. App. Rep. 123, 
0. C. A. 


PART XX. SECT. 1. 

■d. Offer to influence juror — No overt 
act — Lunacy inguiry.] — Held: the mere 
offer of eervloes to work upon the 
Jurors In a lunacy Inquiry bo aa to 
Induce them, whatever the evldonoe 
might be, to And that X. was of sound 
mint! & capable of managing her own 
affairs, not followed by any act In 
attempted fulfilment of that offer, did 
not .amount to an Interference, or an 
attempt to Interfere, with the adminls 
tratlon of Justice by tampering wlti 
the Jury.— M. M. & H. M., [1983] 
I. II. 299.— IR. 


PART XX. SECT. 2, SUB-SECT. 1. 

7286 i. Nature of the offence ,] — 
PerJuiT is in itself a contempt of ct. — 
R. V. Zviv Natanson, [19271 3 D. L. R. 
768 ; [19271 2 W. W. R. 165; 48 

Can. OHm. Oas. 227 : 21 Sask. L. R. 
632.— CAN. 

PART XX. SECT. 2, SUB-SECT 2. 

7237 V. — — A charge of perjury 
may be based on an oath consisting 
of an alUrmation to tell the truth 
followed by kissing the Bible, altlumgh 
there is no invocation of the Deity. — 
R. V. IvLTNK, [1937] 2 D. L. H. 2(19; 
08 Can, 0. C. 66.— CAN. 

PART XX. SECT. 2, SUB-SECT, 8.— A. 

r i. Absence of examiner — 

Failure, to ^ affUiavU.] — An examina- 
tion for discovery in a county ct. 
action not conducted In the presence of 
the deputy clerk Is not an examination 
taken pursuant to County Cta. Act, 
R. S. M., 1913 (o. 44), perjury does 
not lie against the person examined, 
even though the solre. agreed that the 
clerk need not remain during the 
examination. 

The foot that no afQdavit was filed 
prior to such examination Is not a bar 
to a prosecution for perjury, where 
accused voluntarily agreed to submit to 
& attended the examination & was 
sworn & examined. — R. v. Allkn, 
[1926] 1 D. L. R. 67 ; [1926] 1 W. W. R. 
718 ; 43 C5an. Orlm. Cos. 118.— CAN. 

r li. S. P, R. V. Kohel (Sask.), 
(1920), 46 Can. Crim. Gas. 279 ; [1926] 
3 W, W. R. 478.— CAN. 

c 1. Inveatiffotion by Canadian 

National RaOway — Not a judicial pro- 
ceeding — Although a justice on the 
Board.] — Boivin v. R. (1920), 64 Can. 
O. C. 290 ; 48 Quo. K. B. 81.— CAN. 

PART XX. SECT. 2, SUB-SECT. 6. 

m i. .1 — In a prosooutlon for 

perjury it is not necessary to allege or 
to prove that the subJeot-matter of the 
perlury was material to the issue in 
which the perjury was oommltted. — 


R. V. Ross (1884), 28 L. C. J. 261.— 
CAN. 

PART XX. SECT. .2. SUB-SECT. 7. 

8 I. .] — R. V . Perrish & 

Db Vassk (1926), b8 N. S. R. 370.— 

CAN. 

PART XX. SECT. 2. SUB-SECT. 8.— A. 

n I, Witness protected by Evi- 

dence Act, 1912 (c. 27).] — Evidence 
given at a trial at which the witness is 
granted the protection of Canada 
Evidence Act, 1912, h* not receivable 
against him on a prosecution for per- 
jury on other occasions, e.g., on an 
Inquest & preliminary hearing. — R. r. 
Krusofikovskt, [1926] 2 D. L. R. 167 *, 
[19251 1 W. W. R. 426 ; 43 Gan. Grim. 
Cos. 299.— CAN. 

a ii. .] — Accused was convicted 

of perjury In testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 

g roper duty on goods introduced Into 
anada by accused. The perjury was 
charged In respect of the statement by 
accused that he had intended such 
goods for the members of his family : — 
Held : the testimony of customs 
officials as to statements made by 
accused's brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted. — R. v. Natanson 
(No. 2) (Sask.), 119271 4 D. L. R. 1035 ; 
[1927] 3 W. W. ^ 560 ; 49 Can. Orlm. 
Gas. 80.— CAN. 

sy. Circumstantial evidence.] — A con- 
viction for perjury may be founded on 
oircumstonual ovidenoe alone. — R. v, 
Natanson. [19271 3 D. L. R. 308; 
[19271 2 W. W. R. 127 ; 48 Can. Orlm. 
Gas. 168 ; 21 Sask. L. R. 606.— CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— B. 

7880 Iv. .3— On a trial for 

perjury with respect to testimony 
taken by a magistrate on a preliminary 
inquiry based on a sworn information, 
the information Itself must be pro- 
duced to ostablisb that the magistrate 
had power to hold the inquiry &; that 
It was, In oonsequenoe, a “ jndJolal pro- 
ceeding " under the (jode ; &, in the 
absence . of proof that the original 
Information had been lost or destroyed 
BO as to admit secondary evidence 
thereof, the oral testtmonv of the 
ma^trate or of the olBeial reporter 
on the Inquiry as to the nature of the 
proceedings before the magistrate, 
although received without objection. 
Is insufficient to prove Uiat the Inquiry 
in which the alleged perjury was oom- 
mitted was held In respect to an in- 
dictable offence & was a *' judicial 
p]X>oeoding.** — R. v, Ohiqekbr, {1930) 2 
W. W. R. 498 ; 64 Can. C. C. 297 ; 24 
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Alta. I,. E. 610.— CAN. 

sa. Writ of summons.] — Held : the 
evidence that the proceeding was a 
judicial proceeding weus sufficient, 
although the writ of sununons therein 
had not been produced. — R. v. Qub- 
DiTTA, [1927] 1 W. W. R. 273 ; 47 
Can. (jrim. Oas. 103 ; 38 B. C. R. 66. — 
CAN. 

sb. Certified copy of record — Prior 
notice nof necessary vohere admission 
by accused that impeached statements 
were made in judiml proceedings.]— 
R. V . Kobold, (19271 3 W. W. R. 294 ; 
49 Can. Grim. O&a. 290 ; 37 Mon. h. R. 
37.— CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— C. 

7385 iii. .1— Where the 

testimony of an accused on a trial 
before two justices of the peace is 
taken down in writing in the manner 
required by sect. 721 (3) of Criminal 
Code, R, S. O., 1927, & the accused is 
afterwards charged with having com- 
mitted perjury in giving said testi- 
mony, the parol testimony of the 
justices or of other persons as to the 
accused's alleged false statements is 
not admissible where there is no reason 
given to account for the absence of the 
depositions. — R. v. Chastakopf, [19361 
2 W. W. R. 441 ; 4 D. L. R. 74 ; 67 
Can. C. C. 129.— CAN. 

f i, Copy of aMdavit.] — Where 

deft, was charged ^tfi making a false 
affidavit In the United States of 
America : — Held : o copy of the false 
affidavit duly authenticated by a 
witness colled before the judge was 
rightly admitted. — United States v. 
Snyder, [1925] 1 D. L. R. 200; 43 
Can. Grim. Cas. 692 ; 67 N. S. R. 421. 
—CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— D. 

m I. .1 — The dictum of English 

common law that the testimony of a 
single witness is not sufficient to sus- 
tain an indictment for perjury Is not 
a safe guide for the Indian ots., which 
axe bound by the statute law enacted 
in sects. 3 & 134 of Evidence Act. — 
Emperor v, Arjun Singh (1931), 
I. L. R. 53 All. 598.— IND. 

7415 Ui. .] — Although a person 

charged with perjnry cannot be oon- 
vloted upon the evidence of one wit- 
ness, umess such witness Is corro- 
borated in some material particular by 
evldonoe implicating the accused, there 
need not be two witnesses to prove 
every fact necessary to make out the 
ofleuoe : oorrohoratlon Is required 
merely for the perjured fact as a whole, 
& not of every detail or constituent 
part of it. — R. v. MoKienzib, (1930) 2 
W. W. R. 602 ; 54 Om. O. C. 153.— 
CAN. 
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7484. Add, Annotation : — As to (2) Consd. R. v. 
Southern (1929), 142 L. T. 383. 

7628. Add, Annotation : — Refd. Hearts of Oak 
Assurance Oo. v, A.-G. (1931), 47 T. L. R. 679. 

7544. Add, Annotation : — Consd. R. v, Manley 
(1^32), 97 J. P. 6. 

7548a. No pending proceedings.] — One of the 

prisoners, when motoring, having knocked 
down & injured a cyclist, the two prisoners 
agreed to ttdl a story which would disprove 
any charge that the car in question was 
concerned in the accident. They maintained 
this story upon police investigations, & 
induced one other person to make statements 
corroborative of the invented story. The 
prisoners were indicted for conspiring together 
<fe with other persons to defeat the ends of 
public justice by concealing & destroying 
evidence, by attempting to suborn a third 
person to give perjured evidence supporting 
the concealment, & by attempting to mislead 
the police officers then investigating the 
crime by stateroonts known to be untrue. 
The indictment was subsequently amended by 
altering the cbargti of attempting to suboiai 
a third party to give perjured evidence to a 
charge of persuading that party to make an 
untrue statement. It was contended that 
the indictment disclosed no offence known 
to the law, as at the time of tlui alleged 
conspii*acy there were no proceedings pending 


in respect of the accident : — Held : it is not 
necessary, where the offence of conspiring to 
obstruct the course of public justice is charged 
against any person or persons, that lU’oceed- 
ings should have already been commenced 
at the time when the concealment of the 
crime or the conspiracy with others to 
conceal it or prevent its prosecution takes 
place. — K. V, Sharpe, R. v. Stringer, 11938] 
1 All E. K. 48 ; 159 L. T. 90 ; 102 J. i\ 113; 
82 Sol. Jo. 158 ; 20 Or. App. Hep. 122 ; 30 
L. G. R. 254, C. 0. A. 

7564a. On constables to execute warrant.! — 

OOLEMAN’8 Oasb (1619), 2 Roll. Rep. 78 ; 
81 B. R. 671. 

Annotation: — Refd. Miller v, Knox (1838), i BlnKv N. 0. 

574. 

7584a. .] — On an indictment against the 

stewards, etc., of a benefit society for dis- 
obeying an order of two justices, command- 
ing them to re-admit A. B. to be a member 
of that society, it is no defence, that A. B. 
was a person, who, by the rules of the 
society, was ineligible to be a member of it, 
as that was matter of defence before the 
justices ; & if it be proved that the order 
was served on one of the defts., & that the 
others, when A. B. applied to be re-admitted, 
said, that they would not admit him, &; did 
not care for the justices’ order ; that is pre- 
sumptive evidence of a service of the order 
upon them. — R. v, Gilkkb (1827), 3 0. «Sc P. 52. 


PART XX. SECT. 2, SUB-SECT. 11. 

h i. ,1 — In order to conatitiito 

Hiibornation of perjury there muHt bo 
actual perjury & con’oboration of thin 
as well as of counHolliug. — li. v. 
Picard (1937), 68 Can. 0. C. 82.— CAN. 

8d. Evidence — Of fatsity of state- 
ment — Corrobatinn nn^iece^sary.] — R. v. 
McBeth, fl9261 2 D. L. R. 801 ; [1926] 
1 W. W. R. 931 ; 45 Can. Crtm. Caa. 
357 ; 22 Alta. L. R. 222.— CAN. 


PART XX. SECT. 2, SUB-SECT. 12.— A. 

q I. In bankruptcy proceedingsA 

— Thereupon” In 175 of 

Criminal Code refers to the statement 
that the auicused is required or autho- 
rised by law to make. 

Bkpey. Rule 109 does not. It seems, 
absolve the ofQclai receiver from doing 
personally wliat sect. 128 of Bkpoy. 
Act says he shall do. In any event 
before the debtor can be held guilty 
under sect. 175 of the Ci’lminal Code 
with respect to statements made in 
answers to questions put under Bkpoy. 
Rule 109 it must be shown that the 
offloial recelvei either personally or by 
delegation ordered said questions to be 
propounded to the debtor. — R. v, 
DAvmsoN, [1933] 2 W. W. R. 285.— 


part XX. SECT. 2, SUB-SECT. 12.— B. 

, » I. To obtain permit to purefuxse 

liffuor.}— Sect. 176 of Criminal Code 
does not apply to a statement which 
Is neither under oath nor a statutory 
d^laratlon made ** knowing it to have 
the same force Sc effect as if made 
under oath.”— R. v, Whitb (B. C.), 
(1929J 3 W. W. R. 729.— CAN. 


PART XX. SECT. 2, SUB-SECT, 12.— C. 

ml. AffldaiHi required by foreign 

law .] — Where doft. was charged with 
making in A.-icdca a false alfldavlt. 
which affidavit wss roquiied by Aiuori* 
can law : — HeUi : notwithHtandlng 
tho affidavit bad not boon made in a 
judicial proceeding, the ciimo charged 
(Constituted perjury under the law of 
Canada. — United States v. Snyder, 
[19251 1 D. L. R. 200 ; 43 Can. Crim. 
Cos. 92 ; 57 N. S. R. 421.— CAN. 

PART XX. SECT. 4. 

7490 i. Pereuading uritness — To in- 
duce complainant to uyUMraw charge .] — 
The essence of the crime of attempting 
to defeat the course of Justice consists 
in the wilful intent to obstruct the due 
administration of justice, coupled with 
an act calculated to further & done In 
furtherance of that Intent. If these 
olementa are present It does not matter 
that what was done waa done under a 
mistaken belief that It woffid have 
the effect intended. An attempt to 
induce, by threats or other corrupt 
means, a ^tness to prevail upon com- 
plainant to withdraw a criminal com- 
plaint amounts to an attempt to defeat 
the course of Justice, notwltbstandlug 
that the attempt was made before a 
criminal charge had been preferred by 
the prosecuting authority. — HA'rriNaH 
V. R. (1929), 50 N. h. R. 105.— S. AF. 

o i. .J— An attempt to 

dissuade "spotters” of the Quebec 
Liquor Commission from giving ovi- 
dence, where no proccjedings had been 
taken, is not an offence under fUHit. 
180 (a) of the Criminal Code, relating 
to dissuading witnesses from giving 
evidence. — S t. Jbian v. R., [19381 1 


D. L. It. 165 , 6!) C. (\ 210. 

CAN. 

00 . LiaJriliiy for fa bricating — A Uhongh 
no proc^eeding peiuiing.] — R. v. Skviuk 
( 1930), 54 Can. C. C. 92.— CAN. 

PART XX. SECT, 7. 

0 g. Advice not to prosecute ..] — R. v. 
M., [1930J 2 W. W. R. 491. sub nom. 
It. V. MtTHDOfJK (1936). 67 Can. C. C. 
142 ; 6 K. L. J. (<^an.) 36.- -CAN. 

•1. licmovfd of defendant from juris- 
diction.] — AT»i>eal by tlio Crown from 
the ac(]uittal of the aoetiHcd on a chaige 
UTuicT sect. 180 (d) of Criminal (Jodo 
of nttoiupUng to obstruct, jjervert or 
defeat the omrso of justice. Accused’s 
wife had )>oen eharg(;d under the 
i'emalo Minimum Wjige Act but failed 
to apptjar at the adjourned hearing of 
the cljatgo (the adjournment having 
been made before the hearing was 
begun) owing to the fact that accused 
had taken her to tho Unltfid States ; — 
Held : the appeal must be dismisHod. — 
R. V. Kadin, 119371 2 W. W. R. 345 ; 
2 1). L. R. 890 ; .51 1C U. 493 ; 68 
Can. C. C. 318.- CAN. 

PART XX. SECT. 12. 

b I. — .] — Where a d<?featod 

litigant wrote, subsequent to the 
Judgment, Insulting letters to tho 
special magistrate presiding, there 
being no litigation pending ; — Held : 
neither an Instant order for imprison- 
ment nor a rule for the issue of a writ 
of attachment should be made, there 
being no reason why the ordinary 
remedy of information for criminal 
libel should not be adopted . — Ex p, 
Sanderson (1928), 8. A. 8. R. 448.— 
AUS. 
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Cases 7625— 7685a. English and Empire Digest Supplement. 


Part XXL — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 


7625. Add, Annotation : — Refd. Howard v. Od- 
hams Press, Ltd., [1038] 1 K. B. 1. 

7B81. Add, Annotation : — Refd. Howard v, Od- 
liams Press, Ltd., [1038] 1 K. B. 1. 

7641. Add, Annotation : — Consd. Hardio & Lane 
V, ChUton, [1928] 2 K, B. 306. 

7657a. .] — Smith v, Stevens (1929), 46 

T. L. R. 429. 

7662. Add. Annotation : — Refd. Duncan v. Jones* 
[1936] 1 K. B. 218. 

7668a. .] — ^Applt. was about to address a 

number of people m a street when a police 
officer, who reasonably apprehended that 
a breach of the peace would occur if the 
meeting were held, forbade her to do so. 
Applt. persisted in trying to hold the meeting 
& obstructed the police officer in his attempts 
to prevent her doing so. Neither applt. nor 
any of the persons present at the meeting 
committed, incited, or provoked a breach of 
the peace : — Held : as it is the duty of a 
’ police officer to prevent breaches of the 
I)eace which he reasonably apprehends, 
applt. was guilty of wilfully obstructing the 
officer when in the execution of his duty. — 
Duncan v. Jones, [1936] 1 K. B. 218 ; 105 
L. J. K. B. 71 ; 154 L. T. 110 ; 99 J. P. 390 ; 
62 T. L. R. 26 ; 79 Sol. Jo. 003 ; 33 L. G. R. 
401 ; 30 Cox, C. 0. 279, D. C. 

7663b. .] — Resp., a police officer, believing 

that an offence had been committed by the 
servants of applt. in causing an obstruction 
in the highway with a motor lorry, followed 
the lorry into applt. ’s garage to make inquiries 
as to the person responsible for the supposed 


obstruction. Resp. did not obtain applt. ’s 
permission to enter the garage, nor had he a 
warrant authorising him to enter it. Applt. 
directed resp. to leave the premises, but 
resp. claimed to be entitled to remain on 
them & applt. assaulted him ; — Held : even 
if resp. had a right to enter the garage to 
make inquiries, he became a trespasser after 
applt. had told him to leave the premises, 
& he was not therefore acting thenceforward 
in the execution of his duty, with the result 
that applt. could not be convicted of assaulting 
or obstructing him in the execution of his 
duty. — Davis v. Lisle, [1936] 2 K. B. 434 ; 
[1036] 2 All E. R. 213 ; 105 L. J. K. B. 603 ; 
165 L. T. 23 ; 100 J. P. 280 ; 52 T. L. R. 
475 ; 80 Sol. Jo. 409 ; 34 L. G. R. 253 ; 30 
Cox, C. C. 412, D. C. 

7674. Add, Annotation : — Consd. Horsfleld v. 

Brown, [1932] 1 K. B. 366. 

7683. Add, Annotation : — Refd. Glamorgan County 
Council V, Glasbrook,, f 1024] 1 K. B. 870, 

7684. Add, Annotation : — Refd. Howard v. Od- 
hams Press, Ltd., [1938] 1 K. B. 1. 

7686a. Assaulting warder on duty.] — A convict 
who assaults a warder on duty is liable to be 
sentenced by a ct. of summary jurisdiction 
to six months’ hard labour, that being the 
punishment provided by Prevention of 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
— Pointing v, Wilson, [1027] 1 K. B. 382 ; 
00 L. J. K. B. 309 ; 136 L. T. 307 ; 01 J. P. 6 ; 
43 T. L. R. 44 ; 70 Sol. Jo. 1001 ; 28 Cox, 
C. C. 291, D. C. 


PART XXL SECT. 4 . 

1 1. .J — A search warrant 

issued under Liquor Act, 1922. s. 90, 
does not authorise the constable, who 
Buspeots that a person is leaving the 
remises with liquor, when no liquor 
08 been found on the promises, to 
follow him & forcibly bring him back 
to the premises where the search is 
being made. If in doing so he is 
assaulted by such person, the latter 
cannot bo convicted of assaulting the 
ooustable while aoting in the discharge 
of his duty under the search warrant. 
— R. V. Diamond, 11924] 1 D. L. U. 
1033 ; 1 W. W. H. 444 ; 4 2 Can. Grim. 
Cas, 90 ; 20 Alta. L. li. 60.— CAN. 

1 li. Evidence- that person 

oaaaulted an ojfficer.] — Where on a trial 
on a charge of assaulting a police offloer 
In the discharge of his duty the person 
alleged to have been assaulted is asked 
whether ho Is a constable in a certain 
police force & answers ** yes,*' there is, 
in the absence of anything to qualify it, 
sufficient evidence of bis status or 
oooupatioD as a police officer not only 
at the time of the trial but also a few 
days previously. — R. v. Smith, [19301 
3 W. W. R. 287 ; 64 Can. C. C. 359.— 
CAN. 

7666 v. Keeping constable of 

arm's length — Wheth^ flight to avoid 
arrest,] — The fact that a person 
violently assaulted by a police officer 
who is attempting to air^ him, tries 
to evade a repetition of the assault by 
keeping at arms* length from the officer, 
does not constitute a taking to flight 


to avoid arrest " within Criminal Code, 
8. 41. — ViQNiTCH V. Bond & C. P. Hy. 
Co.. [1928) 1 W. W. R. 449; 50 Can. 
Crim. Cas. 273 ; 37 Man. L. R. 436.— 

CAN. 

7676 vl. Failing to slop 

vehicle when ordered to do so. | — R. v. 
Gallant (P. E. I.), [1929) 1 D. L. R. 
671 ; 51 Can. Crlm. Cas. 209.— CAN. 

7875 vii. R. v, 

D’Entrkmont, [1932] 2 D. L. R. 236 ; 
4 M. P, R. 142 ; 67 O. C. O. 174.— CAN. 

7676 vili. .]— A mere 

criticism or expression of opinion does 
not constitute an obstruction of a 
police officer engaged in regulating the 
parking of cars. — Titus v. Kinch 
(1934), 8 M. P. R. 359.— CAN. 

7676 lx. .1 — Under sect. 20 

of Police Act It is an offence to hinder a 
dice constable in the execution of his 
uty : — HeZd .* a constable is “ hin- 
dered " by any obstruction or 
interference that makes his duty 
substantially more difficult of per- 
formance.— P lunkett V, Kroemer, 
[1934] S. A. S. R. 124.— AUS. 

7675 X. .] — ^Appeal from a 

conviction for wilfully obstructing a 
peace officer in the execution of his 
duty dismissed. The accused, who 
had been offering flowers for sale on a 
street, was told by a constable, I am 
stopping you now from selling flowers 
because you have no city licence . . . 
& you will have to move.” Accused 
then moved across the street to the 
other comer, & there began again 
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to offer the flowers for sale. The con- 
stable followed him & told him that 
“ he was to move off the street al- 
together & to iieaso selling the flowers 
or soliciting,” on his not doing so, 
told him he was under arrest, & the 
accused submitted himself peacefully 
to the arrest. — R. v. Golden, [1937] 
1 W. W. R. 337 ; 1 D. L. R. 350 ; 51 
B. C. R. 23G ; 67 C. 0. C. 292.— CAN. 

sf. Obstructing 'peace officer — Who is.] 
— A writ of assistance issued imder 
sect. 79 of Excise Act, M»34, conferred 
upon a certain corporal Of the R.C.M.P. 
the powers set forth in sect. 77 of said 
Act : — Held : applyinj^ sects. 7 & 8 of 
c. 37, 1932, amending the Royal 
Canadian Mounted Police Act, & 
sect. 2 (27) of Criminal Code, defining 
“ peace officer,” that said corporal 
in entering the house of the accused 
imder the powers conferred him by 
the writ was a peace officer & carrying 
out one of his duties as a peace offloer, 
&, therefore, the accused in obstructing 
him in the search which he was 
authorised by the writ to make wae 
guilty of a violation of sect. 168 of 
Criminal Code. The obstruction con- 
sisted in the emptying, when the 
officer entered the accused’s house, of 
a bottle containing a liquid. — R. v. 
Hnatiuk, [1937] 1 W. W. R. 666.— 
CAN. 

PART XXL SECT. 6, SUB-SECT. 2. 

e i. Prisoner of large — Unlawful 

act of magi-straie,] — R. r. Pokitruski 
(1931), 55 Can. C. C. 152.— CAN. 



VoL XV.— Criminal Law. Cases 7758—7903. 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 


7768. Add, Annotation ; — As to (2) Retd. Best v, 
Butler (1932), 48 T. L. R. 481. 

7767. After this case add : — 

.] — SeCf now. Counterfeit Currency (Con- 
vention) Act, 1935 (c. 25). 

7773. Annotation : — For Consd.*’ read “ Dbtd.*’ 
Add. Annotation Overd. R. v. Ion (1852), 
2 Den. 475. 

7785. Add. Annotaliori : — Retd. R. v. Stokes 
(1925), 134 L. T. 470. 

7786. Add. Annotations : — Consd. R. v. Manchester 
JJ., Ex p. Lever, [1937] 2 K. B. 90. Refd. 
R. r. Sheridan, [1930] 2 All E. R. 883. 


7800a. Previous conviction — Whether ad- 

missible.] — Applt., who was charged with pos- 
sessing counterfeit coins with intent to utter 
them, contrary to Coinage Act, 1861 (c. 99), 
s. 1 1 , did not put his character in issue. He 
admitted possession of the coins, with know- 
ledge that they were counterfeit, but denied 
that he had any guilty intent. Ho was cross- 
examined as to a previous conviction for a 
similar offence : — Held : the cross-examina- 
tion was inadmissible, & the conviction must 
be quashed. — R. v. Tomasso (1934), 26 Cr. 
App. Rep. 14, C. C. A. 

7817. Add. Annotation : — Refd. R. v. Tomasso 
(1934), 25 Cr. App. Rep. 14. 


Pari XXIV. — Offences on the High Seas. 


7840. Add. Annotations : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375 ; Re 
Piracy Jure Gentium, [1934] A. C. 580. 

7841. Add. Annotation : — Refd. Re Piracy Jure 
Gentium, [1934] A. C. 680. 

7850. Add. Citation : — aid) nom. Re Tivnan, 5 
B. S. 045 ; 121 E. R. 971 ; sub nom. R. 
V. Tivnan, 10 L. T. 499 ; sub nom. Re 
Turnan, 12 W. R. 858. 

7851a. Distinguished from belligerent act.]— | 

In time of peace any act of depredation i»n 
a ship is primd facie an act of piracy ; but 
in time of war between two countries the 
presumption is that depredation by one of 
them on a ship of the other is an act of 
legitimate warfare. It is immaterial whether 
the act was done by soldiers or volunteers, & 
whether it was commended by the belli- 
gerent state, or when done ratified by it. — 
Re ^riVNAN (1804), 5 B. S. 645 ; 122 

E. R. 971 ; sub nom. Ex p. Tirnan, 4 New 


Rep. 225 ; sub nom. Re Tern AN, 33 L. J. 
M. C. 201 ; 28 J. P. 518 ; 11 Jur. N. S. 34 ; 
9 Cox, C. C. 522 ; sub nom. Re Turnan, 12 
W. R. 858 ; sub nom, R. v. Tivnan, 10 
li, T. 499. 

7851b. Actual robbery not essential.] — Actual 

robbery is not an essential element in the 
crime of piracy jure gentium. A frustrated 
attempt to commit a piratical robbery is 
equally piracy jure gentium. — Re Piracy 
Jure Gentium, [1934], A. C. 580; 103 
L. J. P. 0. 153 ; 1521.. T. 73 ; 51 T. L. R. 12 ; 
78 Sol. Jo. 585 ; 18 Asp. M. L. C. 528, P.C. 

7864. Citation -Delete 33 J. P. 791. 

7866. Add. Annotation : — Refd. Commercial <fe 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

7878. Add. Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
63. 


Part XXV. — Offences relating to Foreign Nations. 

7899. Add. Annotation : — Refd. Brownings. Crum- I 7903. Add. Annotation : — Refd. Poster v. Driscoll, 
lin Valley Collieries, [1920] 1 K. B. 522. Lindsay r. Attfield, Lindsay v. Dnscoll, [1929] 

I 1 K. B. 470. 


PART XXII. SECT. 2. SUB-SECT. 1. 

7761 iii. For a thing to 

be termed “ counterfeit *’ according 
to the definition given In Indian Penal 
Code, 8. 28, there should be some eort 
of resemblance sufficient to cause 
deception. In a case of oonnter- 
feiting currency not^, where the 
ability of the accused persons, & the 
eapacity of the materials with which 
they worked, were not such as to pro- 
duce a currency note which would take 
In even the most l/morant villager : — 
Held : there ootila be no conviction 
under Indian Penal Code, s. 489a, read 
with a. 511.— R. V. JwALA (1928), 
I. L. R. 51 All. 470.— IND. 

PART XXII. SECT. 2, SUB-SECT. 3. 

■1. Negotiaiing purchase of counterfeit 
coin — Coins must be in esse.] — ^To con- 


stitute tho offence of uegotiatiug the 
purchase of counterfeit money tho 
tokens must bo in esse at tho time of the 
offonco. — R. V. GraVelink (1938), 09 
Can. G. C. 360.— CAN. 

PART XXII. SECT. 4. 

o i. Possession of package received 
from unknown source — No proof given 
that duty not paid.l — R. v. Morus (Out.) 
(1928), 49 Can. CVim, Cas. 375.— CAN. 

sf. Whai ermstitutes smugglinu — 
Cvslonis Ad, a. 206.] — R. v. Mayall 
( 1926), 45 Con. Crlm. Cos. 360; 37 
B. C. R. 211.— CAN. 

8g. .] — R. V. Jobes (N. S.). 

11926] 3 D. R. 659 ; 46 Can. Crlm, 
Cas. 8.— CAN. 

sh. Burden of proof — That goods 
imported legally — On accused .] — Re IL 
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V. McKen/jk (1926), 45 Can. CYim. Cos. 
144 : 58 N. S. R. 313.— CAN. 

sk. .1 — R. V. Lb Blano 

(N. B.]. [1927] 2 D. L. H. 793 ; 47 
Can. Crira. Cos, 302. — CAN. 

bI. .] — Held: where 

goods alleged to have been smuggled 
are found &: seized in the possession of 
any person, the onus, under Customs 
Act, B. 26L is upon such person to 
explain bow the goods had come Into 
his possession or how they had been 
Imported into Canada, &, If so, to 
prove that the duty upon them was 
paid. — W kiss V. K., [1928] Exch. C. K. 
106.— CAN. 

•m. Indidmcnt for smuggling — No 
power to substitute amviction for 
aitemptinp to smuggle — Loiter offence 
only triable summariXy.] — R. v. JOBBB 
(N. S.), [1926] 3 D. L. R. 659 ; 46 
Can. Crlm. CJas. 8.— CAN. 



Cases 793I^7998 b. Enoush and Empibe Digest Supplement. 


Part XXVI. — Offences against Religion. 

7932. Add, Annotaiion : — Refd. Alexander v, Ray- 7948. Add. Annotations : — Refd. Gottlifle v. Edel- 
8on, [1936] 1 K. B. 169. ston, [1930] 2 K. B. 378 ; Be Ogden, Brydon 

V. Samuel, [1933] Oh. 678. 


Part XXVII. — Offences relating to Marriage. 


7960. In citation delete “ 2 F. & F. 661.** 

7950* Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

7960. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

7971a. Notice In false name.] — On a prosecution 
for bigamy it was proved that the prisoner’s 
first marriage had taken place in a register 
office by certificate after notice & that the 
prisoner, with the knowledge & consent of 
the woman, gave the notice in a false name ; 
& that subsequently the prisoner went 
tlirough a form of marriage with another 
. woman : — Held : the giving of the notice in a 
false name, with the knowledge & consent 
of the other party, did not prevent the notice 
• from being “ due notice *’ within Marriage 
Act, 1836 (c. 86), s. 4. * 'he first marriage 
was therefore valid & the prisoner could 
properly be convicted of bigamy. — R. v. 
Lamb (1934), 160 L. T. 619 ; 60 T. L. R. 
310 ; 78 Sol. Jo. 279 ; 24 Or. App. Rep. 146 ; 
30 Cox, 0. 0. 91, C. 0-. A. 

7980. Add, Annotaiion : — Refd. R> v. Moscovitch 
(1927), 44 T. L. R. 4. 

7989a. .] — On an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — R. v. 
Moscovitch (1927), 138 L. T. 183 ; 44 T. L. R. 
4; 28 Cox, C. C. 442 ; 20 Cr. App. Rep. 121, 
C. C. A. 

7991. Add. Annotations : — Refd. Monckton v.Tarr 
(19.30), 23 B. W. C, C. 601 ; 11. v. Morrison, 
11938] 3 All E. R. 787. 

7991a. .} — H. was married in 1919 & 

went with her husband to live in Canada. 
Hhe last saw her husband in Canada in 1928. 
On Mar. 11, 1938, applt. married H. It was 
stated in evidence that the registrar had been 
informed of the facts & that he had said that 
II. could describe herself as a widow. On 
Mar. 16, 1938, applt. married I., & he was 


charged with bigamy. The jury were 
directed that, the first marriage on Mar. 11 
being primd facie lawful, it was for them to 
consider whether the evidence was such as to 
make it unlawful : in effect, that, if they had 
any doubt about the legality of the first 
marriage, they had to acquit the prisoner. 
11. was cross-examined on the basis that she 
had said nothing of her first marriage. In 
fact she had mentioned it to the police in 
a county different from that in which the 

• trial was held. As this statt^ment, being 
first mentioned in re-examination, could not 
be produced, it was contended that its non- 
production affected the minds of the jury, 
who found applt. guilty: — Held: (1) the 
direction to the jury was a proper one ; 
(2) the non-production of H.’s statement 
provided no reason for interfering with the 
verdict. — R. v, Moiuhson, [1938] 3 All E. R. 
787, C. 0. A. 

7992. Add, Annotation : — Refd. Pilot v. Gainfort 
(1931), 146 L. T. 22. 

7995. Add, Annotation : — Consd. R. v. Robinson, 
[1938] 1 All E. R. 301. 

7996. Add. Annotations : — Folld. R. v, Robinson, 
[1938] 1 All E. R. 301. Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

7996a. .] — The accused, being then a married 

man, in Sept. 1937, accompanied a woman 
to Scotland, & there in the presence of 
witnesses tliey declared themselves to be 
man Sc wife. Siicli a marriage by declara- 
tion is only valid in Scotland if one of the 
parties has been resident there for a period 
of twenty-one days, which condition Was not 
fuliilled in this case. It was contended 
that, the second marriage ceremony being 
invalid, the offence of bigamy had not been 
committed : — Held : the validity of the 
second marriage was immaterial, & the 
accused w^as rightly convicted. — R. v. Robin- 
son, [1938] 1 All E. R. 301 ; 26 Cr. App. Rep. 
129, C. C. A. 


PART XXVI. SECT. 1, SUB-SECT. 1. 

p i. .1 — A blasphemous libel oon- 

Bists of a written opinion on a religiouB 
matter expressed so offensively as to 
lead to a possible breach of the peace. — 
R. V. RahahT), ri930] .3 D. L. R. 230; 
65 Gan. C. C. 344.— CAN. 

80 . Form of indidmerU.] — An allofira- 
tion that the blasphemous words were 
published with the intent to revile Is 
not necessary In an indictment for 
blasphemy. — R. v. Webb, [19341 A. D. 
493.-8. AF. 

PART XXVIl. SECT. 1, SUB-SECT. 1.— 

7956 11. .1— On an 

indictment for bigamy the first 
marriage must be etrioUy proved, but 


where the person charged has pleaded 
guilty, it fs an admission that strict 
proof of the marriage can be made & 
precludes the necessity for proof. — 
R. V. Roop. [19241 3 D. L. R. 986 ; 67 
N. S. R. 325.— CAN. 

PART XXVIL SECT. 1. SUB-SECT. 1.— 
B. 

td. Marruioe between Roman Catholics 
— Domiciled in <^btc — By Protestant 
clerovman,\ — Held : valid, & subse- 
quent marriage therefore bigamous, 
notwitbstandlng belief in invalidity of 
first marriage. — R. v, Simard (1931), 
56 Can. C. O, 209.— CAN. 

PART XXVIl, SECT. 1, SUB-SECT. 1. 

— C. 

sf. Necessity for,] — On a charge of 
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bigamy It must be proved that the 
previous marriage was stiN subsistixig 
at the time the offenoe was committed. 
— Trudeau v , R^ [1935] 2 D. L. R. 
786 ; 63 Can. O. O. 206.— CAN. 

b1. Presumption of continuance ,] — 
Pltf. went through the ceremony of 
marrlago with deft, in June, 1925. 
Deft, had been lawfully married to N., 
then twenty-six years of age, in 1914. 
Deft, assured pltf. prior to the cere- 
mony that her husband had been 
drowned at sea. This was untrue : — 
Held : there was a presumption of 
fact of the oontinuanoe of the life of 
N. until 1925. — ^Arnold v . Norris 
(PAXSELT CALLED ARNOLD), [1936J 
S. A. S. R. 287.— AUS. 



VoL XV.— Criminal Law. Caaei 8026— 8128a 


8026. Add. AnnoUUion : — Refd. R, v. Denver, 
[1926] 2 K. B. 268. 

8081. AnnoUUiona : — Consd. Spivack v, 

Spivack (1930), 99 L. J. P. 62. Refd. R. v. 
Mosoovitch (1927), 44 T. L. R. 4. 


8085. Add. CiieUion: — aub nom. Sugdek v. 
Lolley, 2 01. & Fin. 667, n. 

8038. Add. Annotation : — Refd. R. v. Denver, 
[1926] 2 K. B. 268. 


Part XXVIII. — Offences against Decency and Morality 


8062. Add. Annotation : — Refd. R. r. Porter (1935), 
26 Or. App. Rep. 59. 

8070. Add. Annotation : — Folld. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. 

8070a. .] — R. V, De Montalk, No. 181a, ante. 

8087a. .] — R. v. De Montalk, No. 181a, ante. 

8087b. Advancement of literature as defence.] — 
R. V. De Montalk, No. 181a, ante. 

8098. Add. Annotation : — Folld. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. 

8104. Add. Annotation : — Refd. Statham v. Stat- 
ham, [1929] P. 13). 

8110. Add. Annotations : — Refd. R. v. Bailey, [1924] 
2 K. B. 300 ; R. v. Southern (1929), 142 L. T. 
383. 

8112. Add. Annotations : — Consd. R. v. White- 
head, [1929] 1 K. B. 99 ; Statham v. Statham, 
[1929] P. 131. 

8121a. Offence may be committed by woman.] — 


(1) A woman can be convicted of an indecent 
assault on a boy imder Offences against the 
Person Act, 1861 (c. 100), s. 02. 

(2) Semble : a woman can be convicted of 
an indecent assault on another female, under 
sect. 52 of the same Act. — R. v. IIare, [1934] 
1 K. B. 364 ; 103 L. J. K. B. 90 ; 160 L. T. 
279; 98 J. P. 49; 50 T. L. R. 103; 24 
Cr. App. Rep. 108 ; 32 L. G. R. 14 ; 30 Cox, 
0. C. 04, C. C. A. 

8123. Add. Annotation : — Distd. R. v. Woods 
(1930), 143 L. T. 31 L 

8123a. By letter purporting to be written by 

woman.] — R. v. Woods, No. 761b, ante. 

8127. Add. Annotation : — Consd. R, v. Kendrick 
& Smith (1931), 144 L. T. 748. 

8128a. What is disorderly house.] — R. v. 

Bero, Britt, Carrie Lummier, No. 4222a, 
ante. 


part xxvii. sect. 1, sub-sect. 3.— 
A. 

8013 V. .] — R. V . Welch, 

ri931] 4 M. P. R. 149; 57 C. O. O. 
202.—CAN. 

PART XXVII. SECT. 1, SUB-SECT. 8.— 
C. 

n i. Sufficiency of belief — Onus of 

proof.] — In Nov. 1924, M. went 
tliroug-h a form of marrlagre with D, 
& lived with him until 1928 when they 
separated. In Nov. 1929, she went 
through a form of marriage with 
E., who then knew of her marriage with 

U. & that D. was stlU alive. M. & E. 
were prosecuted for bigamy. The 
defence was that D. w’as a married 
man in 1924. In May, 1915i D. 
married R. In Jan. 1927, she left him 
& disappeared & he had never eincio 
learned whether she was alive or dead. 
According to his evidence, she had been 
continnously absent for more than 
seven years immediately preceding his 
marriage with M., & It was not proved 
that he knew his first wife was alive at 
any time dxn*ing those seven years : — 
Held : the Crown having proved the 
unexplained absence of D.'s first wife 
for seven years Immediately preceding 
his marrlaro with M., & the presump- 
tion that she was then dead arising & 
discharging the onus which was upon 
the Crown, It was for the accused to 
rebut It ; that they had not done, & 
therefore were rightly convicted. — R. 

V. McCrory; R. v. Eddy (1931), 55 
Can. C. O. 117 ; 66 O. L. R. 530.— 

p i. ,1 — Accused & his wife were 

Homan Catholics ; they had never 
lived together as accused left for active 
service immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he Sc his wife were first cousins. 
Sc asked whether the marriage was 
valid. The priest replied that in the 
eyes of the Church the marriage was 
null Sc void. Sc as though it had never 
taken plaoe. Acoused, honestly beUev- 
ing he was tree, went through the form 
of marriage with another woman : — 


Held : accused had been under no 
mistak 2 ;!iw Sc was rightly coii- 
vioted. — II. •'.Kennedy, 11923] 8. A. 
8. U. 183.— A\>S. 

PART XXVII. SECT, f, SUB-SECT. 3.— 
D. 

8038 i. Effect of mistaken belief.] — It 
Is a defence in law to a <5harge of 
bigamy that prisoner, at the time of the 
alleged bigamous marriage, believed, 
ill good faith & on reasonable gi’omidB, 
that he had been divorced from the 
bond of hln first, marriage, if In fact he 
had not been divorced. — It. v. Cars- 
well, [1926] N. Z. L. R. 321.— N.Z. 

PART XXVIll. SECT. 3. 

8079 ii. .1 — The Glasgow 

Corpn. Order Confirmation Act, 1914, 
8. 21, penalises the keeping for sale of 
indecent or obscene prints, photo- 
graphs, or other representations. In a 

S rosecutlon of a shopkeeper for a con- 
’avention of the section. It was proved 
that the accused had kept for sale a 
large number of photographs of nude 
women, which were exhibited in the 
windows of his shop. The magistrate, 
who con\icted the accused, stated 
that be considered that, while a picture 
similar to those wlUch were the subjects 
of the complaint might fittingly be 
exhibited in a public gallery, yet the 
indiscriminate exposure, sale, & cir- 
culation of such prints were calculated 
to prejudice good morals : ~ Held : the 
magistrate, m considering whether 
the photographs were Indecent or 
obscene, was entitled to take Into 
account the circumstances in which 
they were kept for sole ; Sc assuming 
that similar pictures might fittingly bo 
exhibited In a public gallery, yet the 
circumstances in which the photographs 
were kept for sale by the accused 
entitled the magistrate to hold that a 
contravention of the section had been 
committed. — McGowan e. Langmuir, 
[19311 8. C. (J.) 10.— SCOT. 

m i. Medicine intended to re- 

eiore virilUy .] — R. v. Davidson, [1931] 
1 W. W. R. 474 ; 56 Can. C. C. 203 ; 
25 Alta. 332.— CAN. 
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s i. ,1 — An JwlvortiHci* of TucaiiH 

Sc inKtriiction In control \h nol- 

liablo under Hoot. 207 of the Grlininal 
( 'odo, whato vop hor motlvo, on in-oof 
that the jmblio g')Od was Horvod by lior 
acts. — II. r. I’ALMKH, [1937] 3 1). L. Jl. 
493 ; 08 Can. C. C. 20, - CAN. 

PART XXVIll, SECT. 6, SUB-SECT. 1. 

8106 ii. .] — There Is no 

Jirebuttablo presumption that a bov 
mider the age of fourteen years is 
pbyBically incapable of committing 
buggery. — H. v. Packer, [1932] 

V. L. R. 225 ; Argus L. R. 2 12. — 
AUS. 

8109 1. Evidence — Complaint 

— Effect of delay.] — It. v. Ei.j.ioit, 
[19281 2 D. L. K. 244 ; 49 Can. Crlin. 
Cas. 302 ; 02 O. L. R. 1.— CAN. 

PART XXVIII. SECT. 5, SUB-SECT. 2. 

8120 vii. Consent or non- 

conaent makes no difference so far as 
accused is coucoruod In offences against 
Criminal Code, ss. 202 Sc 203. — R. v. 
Elliott, [1928] 2 D. L. R. 244 ; 49 Can. 
Crlm. Cas. 302 ; 02 O. L. It. 1.— CAN. 

PART XXVIII. SECT. 6, SUB-SECT. 1. 
—A. 

d i. .] — Evidence of the 

gouoral reputation of a house Is ad- 
lalBslble to show that It is a bawdy 
house. — R. e. Theirlywok, (1931] 1 

W. W. R. 362 : affd., [10311 8. C. R. 
478 ; 4 D. L. It. 591 ; 50 Can. C. C. 
150.— CAN. 

d II. .] — The decision in 

R. V. Theirlynck is not to be taken as 
laying down a rule that the bare fact 
that a police officer was delayed in 
entering a house may be relied upon 
to support the inference that the house 
is a common bawdy house Sc that 
people foimd therein must be deem^ 
to be keepers or Inmates of such a 
house. A provincial Ct. of Appeal 
should set aside a conviction for Keep- 
ing or being an inmate of a common 
bawdy house where the conviction Is 
based exclusively upon the fact that 
there was delay in opening up tho 



Cases 8129—8176. English and Empire Digest Supplement. 


8120« Add, Annotation: — Refd. K. v, Ber^c, Britt, 
Oarr6 & Liimmies (1927), 20 Or. App. Rep. 38. 

8188. Add, Annotation : — Consd. Winter v, Woolfe, 
[1931] 1 K. B. 649. 

8140. Add, Annotation : — Refd. Winter v. Woolfe, 
[1931] 1 K. B. 649. 

8148. Add, Annotation : — Refd. Winter v, Woolfe, 
[1931] 1 K. B. 649. 

8148a. By sub-lessee — Whether ‘‘ lessee •* 

within statute.] — Deft, was So had been for 
about seven years the lessee of premises 
consisting of four floors So a basement. He 
used the ground floor So basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the flrst So 
second floors reimectively as flats to two 
women. These flats were approached not 
through the shop but by a separate entrance, 
& ap^ from his position as landlord deft, 
had no right to enter them So did not occupy 
them. It was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own flat. 
Deft, was charged for that he being the lessee 
of the premises unlawfully So knowingly, 
permitted part of them, namely, the flrst & 
second floors, to bo used for the purposes of 
habitual prostitution contrary to (Criminal 
. Law Amendment Act, 1885 (c. 69), s. 13 (2) : 
— Held : deft, was not the ** lessee ** of the 
flats within the sub-sect, a.; the charge should 
be dismissed. — SiviouR v, Napolitanct, 
[1031] 1 K, B. 636 ; 100 L. J, K. B. 161 ; 
144 L. T. 408 ; 06 J. P. 72 ; 47 T. L. U. 202 ; 


76 Sol. Jo. 80 ; 29 L. G. R. 195 ; 29 Cox, 0. 0. 
236, D. 0. 

8148b. What must be proved — Frequenting 

by prostitutes Sc receipt of money unneces- 
sary.] — On an information under Criminal 
Law Amendment Act, 1886 (c. 69), s. 13 (2), 
against the occupier of premises, for unlaw- 
fully So knowingly permitting them to be 
used as a brothel, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men ; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes wore permitted there 
to have illicit sexual intercourse. — Winter v, 
Woolfe, [1931] 1 K. B. 649; 100 L. J. K. B. 
92 ; 144 L. T. 311 ; 95 J. P. 20 ; 47 T. L. R. 
146 ; 29 L. G. R. 89 ; 29 Cox, C. C. 214, C. C. A, 

8154. Add, Citations : — svb nom, Guaqlibni v, 
Matthews, 34 L. J. M. C. 116 ; 29 J. P. 
439 ; 11 Jur. N. S. 636 ; 13 W. R. 679. 

Add, Annotation: — As to (1) Dlstd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 

8174. Add, Annotation : — Refd. A.-G. v. South- 
port Cvorpn., [1934] 1 K. B. 226. 

8175. Add, Annotation : — Refd. A.-G. v. South- 
port Corpn. (1933), 49 T. L. R. 584. 

8176. Add, Annotations : — Consd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216; 
Kitchener v. Evening Standard Co., [1936] 
1 All E. R. 48. 


premlsos to police offloers. Evidence 
of the reputation of the house, while 
admissible to show that the house Is 
a bawdy house, is not bv itself suffl- 
olent to support a conviction of the 
people who live therein for being 
Koepers or inmates of a bawdy house. 
The Theirlynck case stands for nothing 
more than that the cumulative effect 
of the circumstances proven in that 
case was sufficient to support the con- 
viction. — K. V, MoKwan & Lee, [1932] 

3 W. W. R. 664 ; [1933] 1 D. L. R. 
398 ; 69 O. O. C. 76.— CAN, 

si. Woman Hiring alone.] — A woman 
living alone, & rocoiving men for pur- 
poses of prostitution, (lajinot ho con- 
victed of keeping a common bawdy 
house. — R. V, SORVARI, [1938] 1 

D. L. R. 308 ; O. R. 9 ; 69 Con. C. C. 
281.— CAN, 

sm. .] — A woman renting a 

room solely for purposes of j)rostitii- 
tion is liable os the keeper of a bawdy 
house, although the room is not used 
by any other prostitute. — R. v. I 
Ricuaiids, [1938] 2 D. L. R. 480 ; O. R. 
170.— CAN. 

sn. .] — ^Whero a room is used 

by a prostitute for purposes of prostitu- 
tion, the fact that it is her home & that 
it is not lived in or used by other 
women does not prevent it from being 
a common bawdy house within the 
meaning of sect. 226 of the Criminal 
Code, R. H. 0., 1927.— R. v. Miket, 
[1938J 2 W. W. R. 469.— CAN. 

PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 766) i. .1 — During a period 

of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & occupiers. Some of 
them went on the invitation of the 
tenants, others were taken V>y friends 
of the tenants, with their knowledge 
& consent ; — Held : If the prostitution 
had been with the oooupiow of the 


flat only, no offence would have been 
committed, in respect that the 
occupiers could not “ permit ’* their 
own acts ; Sc It was Immaterial that 
no profit was made by accused. 
— Girgaway V, Strathkrn, [1926] 
S. C. (J.) 31.— SCOT. 

0 (p. 756) i. Arrest under (search 

warrant] — R. v, Friedman (Sask.) 
(1927), 49 Can. Crlm. Cos. 225.— CAN. 

h (p. 757) 1. Omission of “ Jmow- 

inulg ,*'] — A conviction which does not 
state that accused “ knowingly per- 
mitted Ids premises to be used for the 
Illegal purpose described, is materially 
defective. — R. v. Rozonowski, fl92U] 
1 1). L. R. 732 ; [1926] 1 W. W. R. 
241 ; 45 Can. Orim. Cas. 193 : 36 

U. C. R. 327.— CAN. 

h (p. 757) II. .] — On a charge of 

keeping a bawdy house the precise 
locality of the honso within the 
magistrate’s jurisdiction need not be 
given unless ordered. — R. v. James 
(1915), 25 Can. O. C. 23.— CAN. 

h (p. 757) 111. .K-R. t). Badie, 

[1935] 3 D, L. R. 75 ; 63 Can. C. C. 
192 ; 8 M. P. R. 378,— CAN. 

sf. House must he “ common ** d' 
** 'public.**] — R. V, Laporte (1931), 56 
Can. C. C. 158.— CAN. 

sg. Evidence.]— A common bawdy 
house may be proved to be such by 
such foots, circumstances & general 
reputation as would warrant the 
inferonoc. — R. v. Thomas. [1938] 1 
D. L, R. 127 ; 12 M. P. R. 333 ; 69 
Con. C. C. 246.— CAN. 

th. Punishment] — J/eZd; the measure 
of punishment on summary conviction 
for keeping a bawdy house is governed 
by Becte7228 (2), 779 of the Criminal 
Code, & under sect. 779 there are three 
alternative punishments : imprison- 
ment for six months, a fine not exceed- 
ing 1200, or both fine & imprison- 
ment. — Ex p. Thomas, [1931 ] 3 M. P. R. 
350,— CAN. 

sm. Form of conviction,] — A con- 
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viction for keeping a bawdy house 
should show whether a “ house," 
“ room," etc., was so used. — R. v. 
Shepherd (1902), 6 Can. C. C. 463. — 
CAN. 

PART XXVIII. SECT. 7, SUB-SECT. 3. 

8176 i. Concert — Free admission — 
ColU'ction taken.] — Applt. corpn. ex- 
isted for the purpose of disseminating 
the doctrines of Rationalism. Without 
a consent of any kind from the Muni- 
cipal Corpn., it held a concert on a 
Sunday evening in a picture theatre, 
to which no charge was made for 
admission. There was a notice read- 
ing, “ Unless you contribute sixpence 
we run at a loss,” & a silver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 
might have had some educational 
value, &, in part, of diversions of a light 
character. Applt. was convicted of an 
offence under Municipal Corons. Act, 
1928, B. 309. On an appeal by way 
of rehearing : — Held : an entertain- 
ment had been held &; applt. bad been 
rightly convicted. — New Zealand 
Assocn. for Advancement of 
Rationalism, Inc. v. Hogan, [1931] 
N. Z. L. R. 907.— N.Z. 

•n. Exhibition of films — Integral part 
of function. } — Where the ^hibltion of 
motion-picture films constitutes an 
intcOTal, although possibly a merely 
subsidiary, part of a function to which 
the public are invited & have access, 
there is an " entertainment " within 
Municipal Corpns. Act, 1920, s. 309, 
which provides as follows : ” No con- 
cert or entertainment of emy kind which 
Is open to the* public, whether by the 
urchaso of tickets or otherwise, shall 
e held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the (jouncll, 
& then only subject to such conditions 
in every respect as the Council may 
Impose.’’ — Martin v. Hogan, [19331 
N. Z. L. R. 427.— N.Z. 



YolXV.-CmnmaL&w. Cases 8177a~-«178t 


8177a. Company.] — The expressions 

keeper ’* of a house & “ person managing 
or conducting an entertainment ** in Sunday 
Observance Act, 1781 (c. 49), s. 1, must be 
taken to include a limited co., but the 
directors are not liable merely because they 
are directors. To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particular 
Sunday on which the performance complained 
of took place. — Orpen v. Haymarket 
Capitol, Ltd. (1931), 146 L. T. 614; 95 
J. P. 199 ; 47 T. L. B. 676 ; 76 Sol. Jo. 689 ; 
29 L. G. B. 616 ; 29 Cox, C. C. 348. 

Annotation: — Consd. Green v. Kursaal (Southond-on-Sea) 
Estates, Ltd., [1937] 1 All E. R. 732. 

8177b. Promoter.] — K elly v. Allen (1930), 

80 Sol. Jo. 148. 

8177c, Manager.] — (1) B. was the general 

manager of the Bing, Blackfrairs, of which 
the proprietors were a limited co. A boxing 
performance to which there was no free 
admission took place at the Ring on Sunday, 
May 5, 1935. B. knew of all the arrange- 
ments iihade in connection with the per- 
formance & his aame appeared as general 
manager on all advertisements of that 
performance. A letter dealing with a charit- 
able collection, which was made during that 
performance, contained in its heading : 
“ General Manager ; B.,” & was signed with 
his name. B. was not at the performance 
complained of : — Held : B. had not ceased 
by reason of his absence to be manager 
& in control of the performance, & was the 
“ keeper ” within Sunday Observan.e Act, 
1780 (c. 49), ss. 1, 2. 

(2) H. was alleged to have announced the 

fights, introduced the boxers, announced the 
results & to have conducted the collection. 
H. was not identified as the person who had 
performed these duties, but he did not give 
evidence to deny the charge : — Held : 11. 

was master of the ceremonies within sect. 1 
of above Act. 

(3) A handbill bearing the imprint of S.P., 
Ltd., dated May 6, 1935, & giving details 
of the performance & of the price of seats was 
handed to a person awaiting admission : — 
Held : the imprint was not in itself sulhcient 
evidence that S.P., Ltd. had printed the 
handbill. 

(4) F.P., Ltd. in their paper “ Boxing 
announced one of the contests which was to 
take place at the performance in question. 
No price of the seats was mentioned & no 
payment was received for the announcement : 
— Held : the announcement was an advertise- 
ment within sect. 3 of the above Act. 

(6) Pltf. in one action sued the four parties 
above mentioned for penalties under Sunday 
Observance Act, 1780 (c. 49). It was con- 
tended that the four defts. were being sued 
for four different debts, & that such a joinder 
was not permitted under B. S. C., Ord, XVI., 
rr. 3, 4, 6 : — Held : exercising the discretion 
of the ct., no inconvenience was shown & the 
joinder should be allowed. — Green v. Ber- 
liner, [1936] 2 K. B. 477 ; [1936] 1 All E. B. 
199 ; 105 L. J. K. B. 662 ; 165 1.. T. 486 ; 
62 T. L. B. 221 ; 80 Sol. Jo. 247. 

Annotation: — Conid. Gordon, Mackey & Co. r. Watson, 
11936] 2 All £. H. 33. 

8177d. Who is master of ceremonies.] — Green v, 
Berliner, No. 8177c, ante. 


8178a. Advertisement — All-in wrestUng.] — In an 

action by a common informer claiming 
penalties imder Sunday Observance Act, 1780 
(c. 49), s. 1, against defts. as ‘‘ persons 
advertising, or causing to be advertised, any 
public entertainment on the Lord’s day, to 
which persons are to be admitted by the 
payment of money ” : — Held : what is to be 
looked at, in order to ascertain whether the 
advertisement offends against the sect., is 
the intention of the advertiser at the time of 
publication, not what is in fact done after- 
wards. But the intention of the advertiser, 
being a question of fact, may bo proved, if 
the wording of the advertisement is not such 
as to be conclusive, by any relevant evidence, 
including what was in fact done afterwards. — 
Kitchener v. Evening Standard ('o.. Ltd., 
[1936] 1 K. B. 676 ; [1936] 1 All E. B. 48 ; 
105 L. J. K. B. 313 ; 164 L. T. 253 ; 62 
T. L. B. 213 ; 80 Sol. Jo. 166. 

8178b. Boxing match.] -Green v. Berliner, 

No. 8177c. ante. 

8178c. Whether of place or entertainment.] — 

A newspaper issued on Aug. 8, 1936, included 
an advertisc^ment as follows : “ Kursaiil 

Gardens. Amusement INirk & Attractions 
open daily (including Sundays). Dancing.” 
An informer claimed p.;iialties under Sunday 
Observance Act, 1780 (c. 49), against defts. 
for advertising cntertaiiimeiits on Sundays, 
they being the x>rinteT‘s A publishei^ of the 
newspaper: — Held: (1) defts were nob 
advertisers within sect. 3 of the Act. I!*!!© 
claim should have been brought against defts. 
as printers or publisliers under the same 
sect. ; (2) an amendment of the claim ought 
not to be allowed as (> montlis had elapsed 
since the alleged offence, to allow an 
amendment would be to allow an action to 
be brought after the expiration of the period 
of limitation applicable to the proceedings 
under sect. 5 of the Act ; (3) the advertise- 
ment in its terms was an advertisenumt of a 
place & not of an entertainment, & no offence 
had been committed against sect. 3 of the 
Act. — Green v. Kursaal (Southend-on- 
Sea) Estates, Ltd., [1937] 1 All K. U. 732 ; 
81 Sol. Jo. 279. 

8178d. Proceedings against printer & pub- 

lisher.] — Green v. Kurbaat. (Southend-on- 
Sea) Estates, Ltd., No. 8178c, ante. 

8178e. Evidence of printing — What amounts to.] — 
Pltf., as a common informer, claimed from 
deft, a penalty of £50 on the allegation that 
deft, contrary to Sunday Observance Act, 
1780 (c. 49), 8. 3, had printed an advertise- 
ment of a display of all-in wrestling which 
was to take place on a Sunday & to which 
persons were to be admitted against payment 
of money for tickets : — Held : the evidence 
did not establish that deft, was the printer 
of the advertisement & the action failed. 
The ct. ought not to assume in a quasi- 
criminal matter that, because the name of a 
person appears on a document as the printer, 
he is in fact the printer. — Tarling v. Rome 
(1936), 62 T. L. R. 220 ; 80 Sol. Jo. 106. 

Annotation: — Consd. Green v, Berliner, [1936] 1 All E, R. 

199 ; Gordon, Mockoy & Co. v. Watson, [1936] 2 All E. R. 

33. 

gl78f. .] — Green v. Berliner, No. 

8E77c, ante. 
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8460. Add, Annotation: — Consd. WcMDlmingfcon v. 
Public Prosecutions Director, [1936] A. 0. 462. 

8468. Add, Annotation : — Refd. Horsfield v. Brown, 
[1932] 1 K. B. 366. 

8498. Add, Annotations : — Consd. R. v, Betts & 
Ridley (1930), 144 L. T. 620 ; R. v. Stone, 
[1937] 3 All E. R. 920. Refd. R. v, Canham 
(1925), 18 Cr. App. Rep. 163. 

8498a. .] — Appit. was charged with the 

murder of a girl. At the trial the jury asked 
the judge : “ If, as a result of an intention to 
commit rape, a girl is killed, although there 
was no intention to kill her, is the man guilty 
of murder ? *’ The judge answered, “ Yes ** : 
— Held : the judge had answered the jury 
correctly. — R. v. Stone, [1937] 3 All E. R. 
920; 53 T. L. R. 1040; 81 Sol. Jo. 735, 
0. 0. A. 

8502. Add. Annotation : — Consd. R. v. Stone, 
[1937] 3 All E. R. 920. 

8503. Add. Annotation : — ^Refd. R. v. Stone, [1937] 
3 All E. R. 920. 

8505. Add. Annotation : — Refd. R. v. Stone, [1937] 
3 All E. R. 020. 

8618. Add. Annotation: — Consd. R. v, Donovan' 
(1934), 60 T. L. R. 600. 

8541a. Stopping fight.] — Appit., a lad of 10, 

in separating two boys who were lighting, 
caused the death of one <»f them. The only 
witness was one S., who vvas present at the 
time & was charged as accessory after the 
fact. At the trial a letter was read from the 


solrs. acting for defts. asking for the pro- 
duction of all statements made by defts. &; 
S. This was characterised as improper & 
production was refused. Also at the trial 
counsel for defts. agreed that the medical 
aspect of the case should be argued by one 
counsel only, & it was agreed that this should 
be done by counsel for an accessory. This 
coimsel was not allowed to deal with this 
subject, & was told to confine himself to the 
question whether his client was an accessory : 
— Held : (1) in the circumstances the killing 
only amoxmted to manslaughter, there being 
no presumption of malice ; (2) the letter 

asking for production of the statements was 
quite a proper one & the statements should 
have been produced ; (3) counsel for the 

accessory was quite entitled to argue whether 
there had been a murder or not, & this 
would be so even if the prisoner had pleaded 
guilty. He was, therefore, fully entitled 
to discuss the medical aspect of the case ; 
(4) S. being an accomplice, his evidence 
required corroboration. The fact that he 
kept silence as to the death of the boy was 
not corroboration. — M ahadeo v. R., [1936] 
2 All E. R. 813 ; 80 Sol. Jo. 661, P. C. 

8556. Add. Annotation : — Refd. Ryan v. Fildes, 
[1938] 3 All E. R. 517. 

8575. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8588. Add. Annotation : — Consd. R. v. Walker 
(1934), 24 Cr. App. Rep. 117. 


Constable O. bad not notiflod him of tho 
oatiBO of arrest : — Hdd : there must 
be a new trial. — R. v, Gtcobob, [19351 
1 W. W. R. 145 ; 2 D. L. R. 516 ; 63 

C. O. 0. 225 ; 49 B. 0. R. 345.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

8494 vili. Attempt to kid- 

nap.] — Killing during an attempt to 
kidnap is murder A", an accomplico 
armed & on guard is guilty of murder 
as having a “ common intention.” — 
U. 17. Bannistku (Daniel) (No. 2), 
[1936] 4 D. L. K. 4l7 ; 11 M. P. It. 
417 ; 66 Can. C. C. 357.— CAN. 

8603 Iv. .] — Appit. was 

convicted on a charge of feloniously 
slaying one B. Death was due to 
septiommia following a miscarriage. 
There was evidence that appit. had 
undertaken to perform an oiH?ration 
on B. to procure abortion ; that he 
had introduced her to, & arranged for 
her to ” lie up *' at tho house of, a 
certain nurse ; that he told B. thatth^ 
nurse ” would start on ” her ** Sc he 
would finish her ” ; that on illegal 
operation had taken place ; Sc that the 
nurse had boon concerned in tho 
operation ; but there was no further 
evidence to show that appit. had 
carried out his expressed iuteiil.ion to 
take part in the operation ; — Held : as 
the evidenoo failed to eonucet tho 
erpressed intention with tho actual 
performance of tho operation, tho 
oonvlotion tJhould be quashed. Also 
that, in the circumstances, tho law 
officers would have boon justified In 
bringing a charge of 
appit. — R. V. BE^ 

9. R. N. S. W. 329 ; 

57.— AUS. 

8603 V. .] — Tho insertion 

of cotton batting in oi*dor to procure 
abortion, resulting in death, is sutficient 
to support a conviction for man- 
slaughter. — R, V . r^CKEN, 11937] 4 

D. L. R. 425 ; 69 Con. O. C. 61 ; revad. 
(1937), 69 Can. C. C. 321.— CAN. 


8606 ill. .1 — A man who 

strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that It must In 
all probability cause death, & the 
Injury intended to bo Inflicted is 
Buffleient in the ordinary course of 
nature to cause death. — Judagi 
Mallah 17. Kino-Empekor (1929), 
I. L. 11. 8 Pat. 911.— IND. 

8606 iv. - — ■■■ " ''.I — R. 17. Con- 

BTAULK, [1930] 2 W. W. R. 273 ; 3 
D. L. R. 391 ; 6 F. L. J. (Can.) 115 ; 
66 Can. C. C. 206.— CAN. 

sa. Wronaful act.] — Where, although 
there is no intent to do injury to the 
person or property of another, death 
results from the doing of an act which 
Is merely malum prohdritum, the wrong- 
ful act is not the kind of act that the 
criminal law requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated Is 
one dosigned & intended to prevent 
injury to the person, or the prohibited 
act is accompanied by negligonoo. — 
R. 17. D’Anoklo, [19271 4 D. L. R. 593 ; 
48 Can. Crlm. Gas. 127 ; 60 O. L. R. 
512.— CAN. 

sd. Illegal hunting.] — ** Unlawful 
act ” within sect. 252 (2) of the 
Criminal Code, R. S. C., 1927, c. 36. 
does not include acts which are merely 
mala prohibita. The act must itself 
be of a criminal nature, or the pro- 
hibition must be for tho protection 
of the public from a dan^rous act or 
conduct or the act must be dan^rous 
or wrong in itself. Acts which are 
not wrong or dangerous in themselves, 
& are merely regulations or passed for 
revonne purposes, or for the protection 
of game, are not within that class. 

The accused, while hunting, acci- 
dently shot & killed a fellow-hunter. 
He & his companions wore hunting 
where it is Illegal to carry unsealed 
firearms ; they were deer hunting, 
which was also Illegal ; they were not 
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dressed in white, as they should have 
boon, had they been hunting legally, 
& they were using soft-nosea bullets. 
The accused was charged with man- 
slaughter. The Crown contended that 
the accused was engaged in an “ un- 
lawful act ” within tho meaning of 
said sect. 252 (2) &, that being the 
case, the jury shoiild be instructed that 
he was guilty of manslaughter : — 
Held : tho charge to tho jury should 
bo on the broad question of negligence. 
— K. V . Lawson, [19381 2 W. W. R. 
42 ; 8 F. L. J. (Can.) 4.— CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— N. (a). 

8684 ili. .]— A Chris- 

tian Science practitioner who gave 
a sick child ” absout treatment,” i.e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or oounselled thorn to abstain 
from providing proper medical attend- 
ance for the child : — Held : wrongly 
convicted of manslaughter of the 
child.— R. V . Elder, [1925] 3 D. L. R. 
447 ; [19251 2 W. W. R. 545 ; 44 Can. 
Grim. Cas. 75 ; 36 Man. L. U. 161.— 
CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— N. (0) i. 

8612 1. Must be calculated to endanger 
life .] — Criminal Code, s. 24 7, attaches 
no oriminaJ responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must be some physical conse- 
quences reBulting from such omission ; 
the danger itself is not a consequence 
within the sect. — R. v. Hurt (1623), 
65 O. L. R. 48.— CAN. 


conspiracy against 
rxETT (ti)36), 36 

.53 N. S. W. W. N. 
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8640. Add* AnnotcUiona : — Refd. James v. British 
Genera] Insce., [1927] 2 K.B. 311 ; Hasoldine v. 
Hosken, [1933] 1 K. B. 822 ; Beresford v. Royal 
Insurance Co., [1936] 2 All E. R. 1062. 

8640a. .] — R. V. Rose (1928), 20 Cr. App. 

Rep. 164, 0. C. A. 

8644. Add, Annoiaiion : — Held. R. v, Baldessare 
(1930), 22 Cr. App. Rep. 70. 

8645. Add, Annoiaiion : — Refd. Pratt v, Patrick, 
[1924] 1 K, B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.] — Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives. — R. v. 
Baldessare (1930), 144 L. T. 186 ; 29 
Cox, C. C. 193 ; 22 Cr. App. Rep. 70, C. C. A. 

8665. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

8666. Add, Annotation : — Consd. R. v, Bateman I 
(1925), 94 L. J, K. B. 791. 

8666a. S. P. R. v, Mai^kuss (1864), 4 F. & P. 366. 

Annotation: — Be!d. R. t’. 3ateinau (1925), 94 L. J. K. B. 

791. 

8667. Add, Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8667a. .] — R. v, Markuss (1864), 4 

F. & F. 356. 

Annotaticm : — Refd. R. v, Bateman (1925), 94 L. J. K. B. 791. 

8668. Add, Annoiaiion : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8671. Add, Annotation : — ^Refd. Flint v, Lovell, 
[1936]! K.B. 364. 

8672a. .] — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient be owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 


the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
<&■ showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment.— 
R. V, Bateman (1926), 94 L. J. K. B. 791 ; 
133 L. T. 730 ; 89 J. P. 162 ; 41 T. L, R. 
657 i 69 Sol. Jo. 622 ; 28 Cox, C. C. 33 ; 
19 Cr. App. Rep. 8, C. C. A. 

Annotations .—Consd. AntlrowflU; Director of Public P^hocu- 
tiona, [1937] A. O. 676. Reid. Roao v, lord. [1936] 1 


8674. Delete second para, of headnote. 

Add, Annotation :~Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

g074a. .] — A person acting as a medical 

man, whether licensed or unlicensed, is not 
criminally responsible for the death of a 
patient, occasioned by his treatment, unless 
his conduct is characterised either by gross 
ignorance of his art, or gross inattention to 
bis patient’s safety. On an indictment for 
manslaughter, where the death is occasioned 
by the application of a lotion to the skin, 
evidence may be given of the effect of the 
lotion when applied to other patients. R. 
V. Long (1831), 4 C. & P. 398. 

8676. Add, Annotation Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

8677. Add. Annotation .- Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 79L 

8679. Add. Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8681. Add, Annotation Consd. R. v, Bateman 
(1926), 94 L. J. K. B. 791. 

8682. Add, Annotation: — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8684. Add. Annotations : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791 ; Andrews v. 
Director of Public Prosecutions, [1937] A. C. 
676. 

8688. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. K.B. 791. 


PART XXXIII. SECT. 1, SUB-SECT. i. 

— O. (b). 

8639 iv. .] — Where oceuwed. 

driviriK a motor car at night, entered 
a road which bclnff under repairs was 
closed to traffic & ran over & killed 
two coolies, who were sleeping on the 
road with their bodies completely 
covered up, except for their faces : — 
Held : acciLsed was not guilty of 
causing death by a rash & negligent 
act. — Smith e. U. (1925), I. L. R. 53 
Calc. 333.— IND. 


8639 V. Gross nepliffenre or 

tDonton misconduti necessaru.] — R. v. 
Qreisman, [1926] 4 D. L. R. 738 ; 49 
Can. Grim. Cm. 172 ; 59 O. L. R. 166. 

—CAN. 

8639 vi. ^.1— To constitute 

criminal negligence within sect. 284 
^pf the Criminal CJode, the unlawful act 
must result in gross negligence or 
wanton misconduct. Therefore an 
accused who drove a wagon on the 
highway a short time alter dusk, with- 
out a light, contrary to Highway 
Traffic Act. R. 8. O., 1927, was not 
ipso facto i^lty under sect. 284. — R. 
r. Costello, (19321 2 D. L. R. 410 ; 
O. R. 213 ; 68 C. O. C. 3.— CAN. 

8689 vii. .] — A direction to the 

Jury which sufficiently brought to 
their mind the dilTereuoe between the 
qnemtum of negligence required to be 


found in a civil & a criminal trial : — 
Held : sufficient. — Moore v. R., [1920] 
S. A. S. R. 52.— AUS. 


8639 vili. .] — The test of negll- 

fence to be applied in criminal trials 
s the same as that applied In civil 
sasos, namely, the standard of skill & 
laro wldch would be observed by a 
*oasonabl6 man. — R. v. Meiring, 1 1 927 ] 
ipp, D. 41. — S. AF, 

8039 ix. .1 — Proof of ordinary 

legligence justillos a conviction for 
manslaughter under Cilmlnai Code, 
i. 247. — R. V. Fielp (Alta.), [1928] 3 
W W T? 7.*i7 — nAN. 


9039 jf, .1 — R. V. COUPLAND, 

[19301 3 W. W. R. 410.— CAN. 

8639 xl. .1 — In a coUlsion be- 
tween a motor truck driven by the 
accused & a motor cycle the cyclist 
received injuries which resulted in his 
death. The accident occurred on a 
country highway on a dark night, when 
the cyclist, who woe riding ahead of 
the truck, suddenly, & without, it seems, 
paving any warning, turned to the left 
in order to cross the road, at tho same 
time as the truck was about to pass 
him. The truck carried strong head- 
lights ; the motor cycle had a head- 
light & a roar light reflector. The 
accused’s evldenoo was that he had 
blown his horn before the accident, but 
a man who was riding on the truck 
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cstifled that ho was not sure whether 
he horn was blown tbun or not. The 
iccused was oonvioted of manslaughter. 
Jn appeal \~~lleld : tbi* appeal should 
)0 allowed & the conviction qiiMhed.— 
t. V. Dolyncuuk, [1934] 1 \V. W. R. 
!00 ; 2 D. L. R. 90 ; 61 C. C. C. 275.— 
JAN. 

ig. Injury to passenger alighting from 
ireet c«r.F-R. Daiil [1936] 3 
N. W. R. 385 ; 4 D. L. R- 629 ; 67 
Jan. C. C. 37 ; 6 F. L. J. (Can.) 195.— 

JAN. 

>ART XXXIII. SECT. 1, SUB-SECT. 1. 

-~0 (f). 

I j, — — Where a 

nodical practitioner is charged under 
lect. 246 of tlio Code for that ho under- 
X)ok to administer surgicjal or modlr^l 
treatment to doccaBcd, & being under 
i legal duty to use reasonable skill, 
emitted without lawful excuse to dis- 
charge that duty, such omisHion resuJt- 
ng in death, it is nee-cissary to siptain 
i conviction to establlHh that some treat- 
ment, operative or rriedlclnal, known 
(or which should have been known) ^ 
a professional man using rc*.a8onable 
skill, was omitted without lawful 
exemso & that tho omission caused the 
death.— H. V. Watbon, [1936) 2 

W. W. K. 560 ; 4 D. L. R. 368 : 06 
Can. O. C. 233 ; 50 B. C. R. 531.— 
CAN. 
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8701. Add. Anotationn Held. B. v. Davis, [1037] 
3 All E. B. 637. 

8771. Add. CUaKon .—1 Lew. O. O. 70. 

8798a. .] — (1) The question whether 

or not a statement made by a person on whom 
a fatal attack has been made is a dyin^ 
declaration, i,e, whether or not it has l^en 
made by that person while in a hopeless 
settled anticipation of immediate disi^lution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Buies as to questions by police officers 
to detained persons commented on. — B. v, 
Booebb (1924), 88 J. P. 76 : 18 Or. App. 
Rep. 47, 0. O. A. 

8794. Add, CitaHon : — 2 Cox, 0. 0. 239. 

8868. Add, Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1038] A. O. 586. 

8027. Add, Annotation: — Refd. R. v. Punch (1927), 
20 Or. App. Rep. 18. 


9028a. Within Children Act, 1908 (e. 67), s. 12 (1).] 
— ^An assault within the above s^t. must be 
one which is likely to cause lumecessary 
suffering or injury to the health of the c^d. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
a^e, was charged under the above sect, with 
wilfuUy assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — R. v. 
Hatton, [1925] 2 K. B. 322 ; 94 L. J, K. B. 
863; 133 L. T. 735 ; 89 J. P. 164; 41 
T. L. R. 637 ; 28 Cox, C. C. 43 ; 19 Cr. App. 
Rep. 29, C. C. A. 

9025a. .] — ^An a6t, unlawful per se as being 

criminal, cannot be rendered lawful because 
the person to whose detriment it is done con- 
sents to it. 

Applt., being charged with caning a girl 
of seventeen for purposes of sexual gratiflea- 


PART XXXin. SECT. 1, SUB-SECT. 1. 

— O. (g). 

8694 V. .] — R.u.Ohotem (1024), 

42 Can. Grim. Oaa. 166.— CAN. 

8694 vl. .] — The negllffenoe of 

the Ylotim Is not a defence to a charge 
of znanelaughter nnleaa It was the erne 
oauee of the accident. — R. r. Fiei ;> 
(Alta.), 11928] 3 W. W. R. 767.~CAN. 

PART XXXIIl. SECT. 1. SUB-SECT. 1. 

— Q. (b) i. 

• i, .] — In a murder trial 

where the victim’s throat had been out 
80 that he was unable to speak, evl- 
denoe of questions put to deceased by 
the proseoution’s witnesses Sc answers 
giving by nodding the hoad Sc making 
signs, amount to ” verbal state* 
ments ” under Evidence Act, s. 32, Sc 
are admissible as a dying declaration. 
— Ranga V. R. (1924), I. L. R. 6 Lah. 
305,— IND. 


PART XXXni. SECT. 1, SUB-SECT. 1. 

—Q. (b) 11, 

8731 il, .] — Accused was con- 

victed of manslaughter on a charge of 
murder for having caused the death of 
K. by oounselJlng or procuring S. un- 
lawfully to use instruments upon her 
with Intent to procure her miscarriage, 
contrary to the combined effect of 
seote. 69 Sc 303 of Oiminal Code. The 
dying declaration was a lengthy 
narrative by deceased wliich day by 
day she related to her mother, who 
wrote down the story ; this narrative, 
which concluded with the words I 
wish C. punished,” appeared to have 
been read over to deceased shortly 
before her death Sc adopted by her at 
that time as a true statement ; a 
number of questions at the same time 
were submitted to her by police officers, 
Sc her answers with the questions were 
the subject-matter of two separate 
deolarations. The narrative, tc^ether 
with the two short statements oou- 
taining the questions Sc answers, were 
all put before the Jury. It wets com- 
mon ground that the case against the 
accused could not be established with- 
out evidence of the dying deolaration : 
— Held : the dying declaration was In- 
admissible. Therefore the conviction 
was quashed Sc a Judgment Sc verdict 
of acquittal was directed to bo entered. 
— Sohwartzsnhauxb V. R., (1935] 
S.C.R.367 ; 3D.L.R.711; 64C.C.C. 
1.— CAN. 


PART XXXlII. SECT. 1, SUB-SEOT. 1. 
— Q. (b) iii. 

8741 xix. .] — A native when 

dying from injnrloe inflicted upon 


him said that he waus ” dead ” or had 
been ” killed.” He then sent for his 
children & relatives, but did not toko 
farewell of them, saying that he 
would say more when the pain allowed 
or when ho was better. Ho then made 
a statement inculpating applt. : — 
Held : deceased when he made the 
statement had not a settled hopeless 
expectation of death. Sc the statement 
should not have been admitted In 
evidence as a dying declaration. — R. v. 
Nocoro, (19251 App. I). 561.— 8. AF. 

8746 i. Muet believe death to be 
imminenl ,] — A statement made when 
deceased had no expectation of death, 
but confirm od when he had a belief in 
impending death : — Held : admissible. 
— Debortoli V. R., (19261 4 D. L. R. 
722 ; (19261 8. O. R. 492; 46 Can. 
Crlm. Cas. 115.— CAN. 

8764 1. Not necessarUv im- 

mediate.]— On the trial of a charge of 
murder based on an alleged abortion 
or attempts to bring about an abortion, 
evidence of deceased given on an 
examination taken more than six weeks 
before her death was admitted os a 
dying declaration Sc evidence given by 
her husband on cross-examination of 
an admission made to him by the 
detjeosed indicating that she had 
tampered with herself was withdrawn 
from the Jury : — Held : there should 
be a new trial. — R. v. McIntosh, (1937 ] 
2 W. W. R. 1 ; [1938] 1 W. W. R. 211 ; 
4 D. L. R. 478 ; 69 Can. C. O. 106.— 
CAN. 

PART XXXIIl. SECT. 1, SUB-SECT. 2. 

8838 ii. .] — The necessity 

of dispersing a riotous crowd, which 
would become dangerous unless dis- 
persed, Sc whloh threatens serious injury 
to persons Sc property. Justifies a peace 
officer in using firearms to prevent 
violent & folonions outrage to iiersons 
& property. A ringleader who, under 
sutm conditions Sc while assaulting a 
peaoe officer, is shot dead, dies by 
justifiable homicide ; Sc the peaoe 
officer who fired is free from any 
liability in damages. — Hebbbt v, 
Martin, [miJsTc/R. 146 : 2 D. L. R. 
484 ; 64 Con. C. C. 257.-^AN. 

o L .1— R. V, PUBVM 

(Ont.) (1929), 61 Can. Crlm. Cub, 273.— 
CAN. 


PART XXXIII. I^ECT. 6, SUB-SECT. 1. 

B. 

8923 i. Attempt to diecharge weapon — 
Condition making dieeharge impoisible,] 
— ^Where although a rifle was loaded Sc 
pointed at the body of the complainant 
the mechanism of the trigger was in 
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such condition that It was impossible 
to discharge the rifle, Sc the accused 
made no attempt to use the trigger, he 
cannot be convicted under sect. 273 
of Criminal Code, R. S. O., 1927, of 
attempting to discharge a loaded rifle 
at complainBnt. — R. v. Broombv [1936] 
1 W. W. R. 709 ; 44 Man. Lv R. 194.— 
CAN. 

PART XXXIIl. SECT. 6, SUB-SECT. 1. 

— C. 

d i. Injury resulting in death .] — 

Deft, was convicted upon two charges 
of criminal negligence causing bodily 
or grievous bodily harm under Oiminal 
Code» 88. 284 & 2S 5 Held : deft, 
was properly convicted, notwithstand- 
ing that death resulted from the h^uiies 
iniiioted by his negligence. — R. v: 
Stark, [19271 3 D. L. R. 438; 47 
Can. Crlm. Cos. 356 ; 60 0. L. R. 376.— 
CAN. 

PART XXXIII. SECT, 6, SUB-SECT. 1. 

— D. 

•d. Meaning of ” actual badity 
harm.**] — The above words in sect. 
295 of the Code meem little, if anything, 
more than ” battery.” — R. v. Trebegne 
(1926), 45 Can. Crlm. Cas. 270 ; 68 
0. L. R. 634.— CAN. 


PART XXXIIL SECT. 6, SUB-SEOT. 2, 
— B. 

m i. Burden of proof .] — Where 

on a charge of unlawroUy wounding 
a person with intent to maim or dis- 
ablo him, the Oown proves that 
aconsed disoharged a firearm in the 
direction of a crowd of persons Sc 
wounded the person named/ It 
establishes Its case. Sc the onus then 
shifts to accused to satisfy the ct. 
that it was either an aoddent or that 
he did not intend to wound. — R. v. 
Smart (Alta.), (19271 3 W. W. R. 763 ; 
49 Can. Crlm. C^. 75.— CAN. 

PART XXXIIl. SECT. 7, SUB-SEOT. 1 
■b. Running down by motor oar — 
No intent to asaauZi.}— Prisoner was 
indicted for assault oooaslouing bodily 
harm. The evidence showed that the 
injury in question, a fracture of the 
collar bone, was due to an accident 
caused by a motor car driven by 

S risoner in a pubUo thoroughfare at 
.50 a.m. There being no evidence of 
an intention to assault, the indiotmeiit 
was amended, at the suggestion of the 
learned trial Judge, so as to allege 
negligence in the oontt ol of a dangerous 
thmg, in substitution for the oharge 
of assault. — XL v. MoItkb, 22 Q. J. F. 
ITS.— AUB. 



VoL XV.— Criminal Law. Caaea 9025a— 8164a. 


tion, pleaded in defence that the prosecutrix 
had oonaented, & the chairman of quarter 
sessions in summing up directed the jurv that 
“ consent or no consent ** was the vital issue 
in the case ; — Held : there was misdirection, 
in that the question should have first been 
put to the jury, whether the blows struck were 
likely or intended to do bodily harm. If this 
were answered in the negative, then only 
would it have been necessary for the jury 
to consider the further question, whether the 
prosecutrix had proved absence of consent. — 
R. V. Donovan, 11934] 2 K. B. 498 ; 103 L. J. 
K. B. 683 ; 162 L. T. 46 ; 98 J. P. 409 ; 60 
T. Im R. 666 ; 78 Sol. Jo. 601 ; 32 L. G. R. 
439 ; 26 Or. App. Rep. 1 ; 30 Cox, C. 0. 187, 
C. C. A. 

9080. Add. Annotation : — Consd. R. v, Donovan 
(1934), 60 T. L. R. 666. 

0030a. Direction to Jury.] — R. v. Donovan, No. 
9026a, ante. 

9036. Add. Annoiatian : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 

9042. Add. Annotation : — ^Apld. R. v. Newport 
(Salop) JJ., Exp. Wright, [1929] 2 K. B. 416. 

9042a. — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day 
returned home, smoked a cigaretto in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for broach of the rule. On 
the hearing of an information against the 
schoolmaster for an aUeged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable ; &> they dis- 

missed the information. An order niai 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law ; — Held : the 
decision of the justices was right, no question 
of law arose on which they could state a 
case, &; that the order nisi should be dis- 
charged. — R. V. Newport (Salop) JJ., Ex p. 
Wright, [1929] 2 K. B. 416 ; 98 L. J. K. B. 
665 ; 141 L. T. 663 ; 93 J. P. 179 ; 46 T. L. R. 


477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 618 ; 28 
Cox, C. 0. 668, D. 0. 

9043. Add. Annotatiom : — Consd. R. v. Newport 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 
Refd. Ryan v. Pildes, [1938] 3 All K. R. 617. 

9046. Add. Citation : — eub nom. Bleke v. Grove 
(1664), 1 Keb. 661. 

9057. Add. Annotations: — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

9103a. .] — The old law that the owner of 

a house, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice. — R. v. 
Hussey (1924), 89 J. P. 28 ; 41 T. L. R. 
206 ; 18 Cr. App. Rep. 160, C. 0. A. 

9111. Add. Annotation : — Refd. Diddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

9135a. Removal of Interrupter from council meet- 
ing.] — Marshall v. Tinnei.ly (1937), 81 
Sol. Jo. 902. 

9154. Add. Annotation : — Apld. Morrisa v. Winter 
(1929), 46 T. L. R. 643. 

9154a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1926, of 
certain misdemeanours sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, tlie sentences t^3 run. 
consecutively. An order was made by the 
ct. directing that ho should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth IMson had 
not acted maliciously nor with intention to 


PART XXXlll. SECT. 7, SUB-SECT. 2 
— C. (a). 

2041 1. Schoolmaster dt scholar . \ — 
Teacher entitled to inflict reasonable 
punishment. — R. v. Mjbtoalfb (Saak.), 
[19271 8 W. W. R. 194.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 

— C. (b). 

9066 Iv. .] — Punishment causing 

^mporarx pain discolouration of the 
flesh for a few days ; — Held : not 
excesstre. — R. v, Mstoalfb (Bask.), 
[19271 8 W. W. R. 194.— CAN. 

,^9071 ii. iJr—R. V. Mstoalve 

(Bask.). 11927] 8 W. W. R. 194.— CAN. 


part xxxm. SECT. 7, SUB-SECT. 2.— 

D. 

^*1 — •-PP«al from a 

oonvlctloii for an assault occasioning 


actual bodily harm 5 — Held : the force 
used by the accused, in defending 
himself, as he did, against an assailant 
armed with a hammer, was not dis- 
proportionate to the nature of the 
attack made on him, although it caused 
the fracture of his assailant’s skull, 
& he had brought himself within, & 
was Justified by. Criminal CodejS. 23. — 
R. V . Goal, [16281 8 D. L. R. «76 ; 
[1928] 2 W. W. R. 466 ; 60 Can. Crlm. 
Gas. 71 ; 23 Alta. L. R. 611.— CAN. 


9078 vi. .] — A blow with an 

automobile crank during a drunken 
brawl cannot be Justlflod on the ground 
of self defence.— R. v. Recalla, [19351 
4 D. L. R. 353 ; O. R. 479 ; 64 Can. 
C. C. 276.— CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 

— E. 

•J. Defence of son by father .] — ^The 
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conviction of a father for assault- 
ing a boy who had been kicking 8c 
punching his boy set aside. — R. v. 
Wiftos, [19311 3 W. W. R. 62; 44 
B. C. R. 364.— CAN. 


PART XXXIII. SECT. 7. SUB-SECT. 

2.— O. 


9119 I. To effect arrest — Must not use 
unnecessary force .] — A police officer 
who applies to an arrestea person more 
force than is reasonably necessary to 
effect his object, even though it be a 
Intimate one, is guilty of an assault : 
his belief in the guilt of the arreBted 
person is no extenuation for the use of 
the excessive force. — R. v. McDONALp ; 
R. V. Hunter, [19321 8 W. W. R. 418 ; 
[1933] 1 D. L. R. 46 ; 26 Alta. L. R. 
460 ; 69 O. C. O. 66.— CAN. 
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injure M. Sc that he had not made a fake 
statement : — Held : the Prison Buies did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, Sc that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison ; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — M oreiss v. Winter, 
[1930] 1 K. B. 243 ; 09 L. J. K. B. 101 ; 142 
L.T. 67; 46T. L.R.643; 28 Cox, C. C. 687. 

0161. Add, Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

9207a. Operation by qualified surgeon — Reasonable 
grounds — Danger to life or health.] — 

young girl, not quite fifteen years of age, was 
jiregnant as tlio result of rape. A surgeon, 
of the highest skill, openly, in one of the 
liondon hospitals, without fee performed the 
operation of abortion. He was charged under 
the Offences against the Person Act, 1861 
(c. 100), s. 58, with unlawfully procuring the 
abortion of the girl. 

The jury wore directed that it was for the 


prosecution to prove beyond reasonable 
doubt that the operation was not performed 
in good faith for the purpose only of preserv- 
ing the life of the girl. The surgeon had not 
got to wait until the patient was in peril of 
immediate death, but it was his duty to 
perform the operation if, on reasonable 
grounds Sc wdth adequate knowledge, he was 
of opinion that the probable consequence of 
the continuance of the pregnancy would be 
to make the patient a physical Sc mental 
wreck. — R. v. Bourne, [1938] 3 All E. R. 
616, C. C. A. 

Sub-sect. 4. — Child Destruction. 

See Infant Life (Preservation) Act, 1929 
(c. 34). 

9287a. Girl under sixteen.] — To a charge of 

rape upon a girl under sixteen years of age, 
the defence of consent is not open to the 
accused. 

Where any resistance by a girl of such age 
would be futile, or where it is clear that the 
girl would not know whether to resist or not, 
the prosecution are not required to prove that 
the accused used force or violence. — R. v. 
Harung, [1938] 1 All E. R. 307 ; 26 Cr. 
App. Rep. 127, C. C. A. 


PART XXXIII. SECT. 9. 

■k. Injury caused in aitemptino to 
stop breach of peace,] — A person using 
the fon^e necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party ho was 
att/emptlng to control : — JleXd : justi- 
flod in striking back. — K. v. Manson 
( 1925), 43 Can. Grim. Cas. 30 ; [1925] 
1 W. W. R. G71.— CAN. 

«m. What is unlawful act — Not 
breach of municipal bye-law.] — R. u. 
Goslino (Alta.) (1927), 47 Can. Grim. 
Oae. 211.— CAN. 

•n. Criminal negUgence — VndA' 
Criminal Code.» 9 , 284 — What amounts 
fo.l— II. V, Baker, [1929] 2 P. L. R. 
282 ; 8. C. R. 354 ; 51 Can. CMm. Cas. 
352 ; 63 O. L. R. 641 ; aJTa., [19291 1 
D. L. R. 785 ; 61 Can. Grim. Cas. 71 ; 
63 O. L. R. 275.— CAN. 

gp. j — p. r. McGowan, 

[1936] 1 W. W. R. 703 ; 2 D. L. R, 
490 ; 65 Can. C. O. 203 ; 44 Man. 
L. R. 117.— CAN. 

st. Police shooting fugitive — Un- 
necessary force — Spectator injured .] — 
A polloonjon who uses unnerossary 
force by shooting at a fugitive, & 
who thereby wounds a spectator. Is 
liable for unlawful wounding. — R. r. 
MrrcHKLli (1937), 69 Can. C. C. 406. — 
CAN. 

sw. Harm self-inflicted— Mistake as 
to prisoner’s intentions.] — A person is 
not responsible for inflicting grievous 
bodily harm when the iiijuries nro 
received by jumping from a oar 
through a mistaken apprehension of 
accused’s Intentions.— R. v. Kissick 
( 1937), 69 Can. C. O. 403.— CAN. 

PART xxxni. SECT. II, SUB-SECT. 1. 

q 1. .] — An indictment set 

forth that the acensod supplied a 
number of powders, whoso nature was 
unkno^vn to the prosecutor, to a woman 
who was then pregnant, with intent 
to cause her to abort, & Instigated her 
to take them, which she did, & that 
the accused attempted to cause the 
woman to abort. A further cham 
regarding another woman set forth 
that the powders wore supplied In the 
belief that the woman was pregnant, 
& that this was done with intent to 
cause her to abort : — Held : the first 


ohargo was relevant in respect (a) that 
the statement that accused bad 
supplied powders to a pregnant woman 
& instigated their conBuihption was a 
relevant averment of an attempt to 
procure abortion ; (b) that it was im- 
nooeasary to state that the powders 
were calculated to cause abortion, if 
they were supplied with that intent ; 
and (c) that it was unnecessary to aver 
the locus whore the powders were con- 
sumed. Further, the seexind charge 
was irrelevant, In respect that it did 
not state that the woman was pregnant, 
& that supplying powders to, & 
instigating their consumption by, a 
woman who was not pregnant did not 
per sc constitute a crime known to tbo 
law of Scotland. 

At the trial, direction to the jury by 
Lord Robertson that. If the accused 
knew positively that the drugs ho 
was giving would not cause abortion, 
ho could not bo oonviotod of the crime 
of attempting to procure abortion. — 
n.M. Advocate v. Skmpi.k, T1937] 
S. C. (J.) 4 i.— SCOT. 

PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. Woman not pregnant.]— Held * 
an indictment chai^iug accused with 
performing on operation on a woman, 
in the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant. In respect that 
It did not set forth that the woman was 
at the time pregnant. — H.M. Advocate 
V. Anderson, [1928] S.C. (J.) 1.— SCOT. 

sr. When offence complete.] — The 
offence under Crimes Act, 1908, s. 221, 
of a iicrson w^ho, with intent to pr(»cure 
the miscarriage of any woman or 
girl, unlawfully uses any instrument 
is complete os soon os he makes use of 
the instrument, i.e., os soon os he 
inserts it ; & it is not a continuing 
offence so long os tho instrument re- 
mains inserted. Consequently, a 
person cannot bo convicted under 
sect, 90 of the Act of “ aiding ” the 
unlawful use of an instrument who, 
after tho instrument has been u^d by 
another, does some act assiEf 
abortion. — R. v. Bkuth, [1937] N. Z. 
L. R. 282 ; 13 N. Z. L. J. 92.— N.Z. 

PART XXXIII. SECT. 13, SUB-SECT. 1. 

—A. 

9261 Iv. .1 — An indictment 
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charged accused with ravishing a 
woman *' wrhllo she was in a state of 
Insensibility or unconsciousneBs from 
the effects of intoxicating liquor ” : — 
Held : as tho crime of rape consisted 
in having connection with a woman 
against hor will, the Indictment did 
not set forth a relevant charge of the 
crime of rape. — H.M. Advocate v. 
Grainger & Rae, 11932] S. O. (J.) 40. 
—SCOT. 

PART XXXIII, SECT. 13, SUB- 
SECT. 1.— C. 

sr. Physical force essential.] — Work- 
ing upon a girl's passions to break 
dowm her rcslsLince & induce consent 
does not constitute either rape or 
Indecent assault, which require 
physical force. — R. v. Landrt, [19351 
3 i). L. R. 039 ; 9 M. P. R. 254 ; 64 
Can. U. C. 104 ; 5 F. L. J. (Can.) 36.— 
CAN. 

PART XXXIII. SECT. 13, SUB-SECT. 1 . 

9281 i. Consent obtained by fraud— 
What amounts to fraud.] — Cohabitation 
following a feigned marriage is not rape 
'under the law of Canada. It cannot 
be said as a greneral proposition, with 
regard to rape, that fraud vitiates con- 
sent. Tho only sorts of fraud which 
destroy the effect of a woman’s consent 
are frauds as to the nature of tho act 
itself or as to the identity of the person 
who does the act. — People op Cali- 
fornia State v. Sktnnkr, [1924] 2 
W. W. R. 209 ; 33 B. C. R. 555.— 
CAN. 

9293 i. Conditions negativing corxsent 
— Drunkenness,] — Where a man ob- 
tains sexual intercourse with a woman 
w^hile she is insensible owing to in- 
toxication, tho crime committed is 
rape, if tho woman has been plied with 
drink of a deadly kind, tho natiu*o of 
which has been concealed from her, 
for tho purpose of overcoming hor 
resistance or making her incapable of 
resistance ; but the crime is indecent 
assault only, if the woman through 
indulgence has voluntarily taken the 
drink, Sc it has not been doped or given 
tn her for the purpose of making her 
insensible, oven though she has been 
Invited Sc coaxed to drink. — H.M. 
Advocate r. Logan, (1930] S. C. (J.) 
100.— SCOT. 



Vd. XV.-~Oriminal Law. Oases 9307a>-8820b. 


9307a« .] — On the trial of a prisoner for having 

had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several moilths after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the ^I’s 
story. Further, that the fact that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story : — 
Held : both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration. — R. v, 
Whitehead, [1029] 1 K. B. 99 ; 98 L. J. 
K. B. 67 ; 139 T. 640 ; 92 J. P. 197 ; 27 


L. G. E. 1 ; 28 Cox, C. 0. 647 ; 21 Or. App. 
Rep. 23, 0. 0. A. 

Annotations: — FoUd- 11. v. Charavanmuttu (1930), 22 Cr. 

App. Rep. 1. Kxtd. & Apld. R. v. Naylor (1932), 23 Cr. 

App. Rep. 177. Conad. R. v. Parker, [1933] 1 K. B. 860. 

9311. Add. Annotatioyi : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

9320a. .] — In charges of sexual offences 

corroboration of the testimony of prosecutrix 
is not in law essential, but is in practice 
required. * 

If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — R. v. Berry 
(1924), 18 Or. App. Rep. 66, C. 0. A. 

9320b. What amounts to corroboration.] — The 

mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 


0 . For 0 . By miarepreaentation or 
fraud — Personation of husband ** read 
“ 9295 I. Conditions negativing con- 
sent — Personation of husband.** 

d. Read now “ 9295 ii.’* 

9295 iii, Former husband.] 

— Held : an indictment for rape was 
relevant which boro that the woman 
was the wife of a second husband who 
was alive, while the person said to be 
personated was the woman’s former 
husband who had been olUcially re- 
ported as killed in action. — H.M. 
Advocate v. Montoombrv, [1926] 
8. C. (J.) 2.— SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1. 

— E. 

9307 i. What amounts to corrobora- 
tion.] — Evidence of a witness that 
ho saw accused & the girl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration BO as to justify the charge 
going to the jury. — Steele v, R., f 1 9241 
4 D. L. R. 176; [1924] 1 W. W. R. 
1146.— CAN. 

9307 ii. .] — Evidence of facts 

which are open to two interpretations 
Is not corroborative of either. To 
constitute corroboration in a criminal 
case there must be Independent 
evidence of facts which are not con- 
sistent with the innocence of the 
accused. — R. v. Galsky, [1930] 1 

W. W. R. 690 ; .53 Can. C. C. 219 ; 38 
Man. L. R. 581, C. A.— CAN. 

9307 iii. R. V. Galskt (No. 

2), [1930] 2 W. W. R. 577 ; 54 Can. 
C. C. 199 ; 39 Man. L. R. 74, C. A.— 
CAN. 

9307 iv. .] — In order for testi- 
mony to constitute corroboration of 
evidence a^nst an accused it must 
be independent testimony which aifects 
the accused by connecting or tending 
to connect him with the crime charged. 
In the present case, a prosecution for 
rape, in which the only question in 
issue was whether the intercourse 
which took place was without the com- 
plainant’s consent : — Held : there was 
nothing in the evidence which the 
trial judge could properly tell the jipr 
they might accept as corroborative of 
complainant’s testimony on that issue. 
— R. tJ. Stern, [1932] 3 W. W. R. 
688.— CAN. 
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9808 V. .) — R, V , Qosselin 


(Out.) (1927), 47 .Can. Grim. Gas. 318.— 

CAN. 

9316 V. .] — On a charge of 

attempting to have carnal knowledge 
of a girl under fourteen : — Held : cor- 
roboration was not ncooB 8 ar 5 \ — R. v. 
Lizowyj (1927), 48 . Can. Grim. Gas. 
255 ; 61 O. L. R. 93.— CAN. 


931 0 vi. .] — Nature of corrobora- 
tion »-cqni.“cd under Criminal Code, 
H. 1 002, on a charge of carnally knowing 
a girl under founeen. — Hubin v. R., 
[1927] 4 J). L. 11. 760 ; [1927] S. C. R. 
442 ; 48 Can. Cruo, Gas. 172, — CAN. 

9816 vll. .1— T:. V. Brown (N. 8.), 

[19281 3 D. L. K. 214 ; 49 Gan. Grim. 
Gas. 334.— CAN. 

9316 vlii. .1 — R. ». Hamlin 

(Alta..), [19301 1 D. L. R. 497 ; 24 

Alta. L. R. 296 ; [1929] 3 W. W. R. 
258 ; 52 Can. Grim. Gas. 149.— CAN. 


9316 ix. .1 — Where on a trial 

on a charge of cumal knowledge the 
jury can properly find on the evidence 
that the prisoner had communicated 
a venereal dlHoaso to complainant by 
sexual contact, & does so hud, it is 
open to tbo jury to treat complainant’s 
condition as corroboration of her story. 
Mere proof that the prisoner & com- 
plainant were allected with tho disease 
does not, however, amount to corro- 
boration of her story, unloss the jury 
is satlsfled on sufficient evidence that 
she got it from him by sexual contact. 
— R. V. Drew (No. 2), [1933] 2 

W. W. R. 243; 4 D. L. R. 592; 60 
C. C. C. 229.— CAN. 


9316 X. .] — On tbo trial of a 

choiTre of having carnal knowledge of 
a girl under foiuteen, evidence merely 
of an opportunity to commit the ofloiico 
is not sufficient corroboration to satisfy 
the Code. — R. v. NEwr:a, [1934] 1 
W. W. R. 295; 3 D. L. R. 237 ; 61 
C. O. O. 316.— CAN. 

9316 xi, .] — On appeal from a 

conviction Sc sentence on a summary 
trial of a charge of having had carnal 
knowledge of a gh-l under 14 years of 
ago ; — Held : the testimony of two 
other girls who bad accomimnlod the 
accused & conmlainant to tno ]>lace of 
the alleged offence was sufficient, if 
believed to corroborate the testimony 
of complainant as required by sect. 
1002 of the Code ; & the appeal should 
be dismissed. — R. v. Ta ylor, [1937] 
8. C. R. 351 : 1 D. L. R. 801 ; 67 Can. 
C. C. 228.-^AN. 

sp. Charge of seduction under Criminal 
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Code, 8. 231 — Burden of proof .] — R. v, 
SOHKMMER fSask.), [19271 3 W. W. R. 
417.— CAN. 

sq. SeAluciUm under promise of mar- 
riage — Sufficieney of promise.] — R. e. 
Seymour, 11931] 3 W. W. U. 271; 57 
Can. C. C. 96.— CAN. 

sr. .] — To sustain a con- 

viction for seduction under promise of 
marriage there must bo a promise to 
imirry In any event, not merely a 
promise to marry If the girl should 
become pregnant as a result of the 
proposed inten'ourse. — R, v. McThaac, 
[1933] 2 D. L. R. 802; 60 C. C. C. 71.— 
CAN. 

Bt. Charge of aliempted carnal krwv)- 
ledge — Su^ciency of evidence.] - li, v, 
Yelds. [1928] N. Z. L. R. 18.— N.Z. 

BW. Effect of previous intercourse 
with accused---* Previous chaste 
character.*'] — Semble : a woman who 
has been guilty of unchaste conduot 
may Bubsequontly become chaste In 
l(5gal contemplation Sc be seduced a 
second time. “ Previously chaste 
character ” refers to tho actual moral 
status of tho woman. — R. v. Louoheed 
( 1903), 8 Can. C. G. 184.— CAN. 

8x. .] — A resumption of 

illicit intercourse will not support a 
charge of seducing a woman of pro- 
viouslv chaste character unless there 
is evidence of intervening conduct 
amounting to reform Sc rehabilitation 
ill chastitv. — R. v. Haubeug (1915), 
24Can.C.G. 297. — CAN. 

Bz. .] — On a prosecution 

for having carnal knowledge of a girl 
between fourteen & sixteen, she being 
of “ previous chaste character,” tho 
fact that he bos had Intercourse with 
her before does not prevent her being 
of ” previous chaste character,” 
especially If she submitted through 
fear. — R. V. Stinson, [1934] 2 D. L. K. 
544 ; 1 W. W. R. 593 ; 61 O, G. 0. 
227 ; 48 B. C. R. 92.— CAN. 

sb. .1 — The term “seduce” in 

sect. 366 of Indian Penal Code, 1860, 
Is used In the general sense of “ enticing 
or tempting,” Sc not in tho limited 
Bonso of committing tho first act of 
illicit Intercourse. Henco a person 
can be guilty of an offence under this 
sect, even where the girl kidnapped 
had illicit Intercourse with him boforo 
the kidnapping took place. — E mitcror 
V. Laxman Bala (1935), I. L. R. 69 
Bom. 652.— IND. 
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is charged with the offence. — B. v. Mabsh 
( 1926), 19 Cr. App. Rep. 27, 0. 0. A. 

9823. Add. Annotation : — Folld. B. v. Harrison, 
R. V. Ward, R. v. Wallis, R. v. Gooding, [1938] 
3 All E. R. 134. 

932da. All sources of belief must 

be put to Jury.] — On an indictment for rape 
& carnal knowledge full & sufficient direction 
must be given to the jury on the need of 
corrobo^'ation of the story of the prosecutrix, 
& on the issue of deft. *8 belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism. — 
R. V. Simmons (1931), 23 Cr. App. Rep. 25, 
0. 0. A. 

9328b. .] — Upon the trial of four 

youtlis all under the age of twenty-three 
years upon a charge of having had carnal 
knowledge of a girl under sixteen years of 
age, a doctor & a police officer giving evidence 
for the prosecution stated that the girl 
appeared to be over sixteen years of age, & 
the jury found that the youths were ignorant 
of the law & gave no thought to the age of the 
girl at the time of the offence. The jury were 
directed that the point was whether the 
youths’ minds were directed to the question 
, of the girl’s age :—Hcld : it is necessary in 
such a case for the defence to prove that the 
prisoners had reasonable t ause to believe, & 
did in fact believe, that the giil was over 
sixteen years of age. The prisoners were 
therefor? rightly convicted. — li. v. Harrison, 
R. V. Ward, K. Wallis, R. v. Gooding, 
[1938] a All E. R. 134 ; 159 L. T. 95 ; 82 
Sol. Jo. 43« ; 26 Or, App. Rep. 160, 0. C. A. 

98230. Question for Jury.] — Held: upon 

the trial of a person charged with the offence 
of having carnal knowledge of a girl under 
sixteen the question whether the prisoner 
hod reasonable cause to believe that the girl 
was of or above the age of sixteen is a ques- 
tion of fact for the jury. — R. v. Forde, 
[1923] 2 K. B. 400 ; 92 L. J. K. B. 601 ; 128 
L. T. 798 ; 87 J. P. 76 ; 39 T. L. R. 322 ; 
67 Sol. Jo. 539 ; 27 Cox, C. C. 406 ; 17 Cr. 
App. Rep. 99, C. C. A. 

Annotation : — Consd. R. v. Maugrlian (1934), 24 Cr. App. Rep. 

130. 


Reasonable cause for belief In marriage.] 

— See Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9323d. Defence that prisoner ** of twenty-three 
years of age or under Prisoner between 
twenty-three & twenty-four — Defence avail- 
able.]— R. V. Dumont (1930), 69 L. Jo. 234 ; 
169 L. T. Jo, 239 (Recorder of London). 

9323e. = .] — R. v. Woolley (1931), 

171 L. T. Jo. 209. 

93231. .] — By Criminal Law 

Amendment Act, 1922 (c* 66), s. 2, a certain 
defence is open to “ a man of twenty-three 
years of age. ’ ’ The accused was twenty-three 
years & six months of age at the time the 
offence charged was committed. He con- 
tended that he was “ a man of twenty-three 
years of age ” : — Held : the language of the 
sect, being ambiguous, the accused was 
entitled to the benefit of the doubt, & was 
entitled to rely on the said defence. — R. v. 
Chapman, [1931] 2 K. B. 606 ; 100 L. J. 
K. B. 562 ; 146 L. T. 120 ; 96 J. P. 206 ; 47 

; T. L. R. 620 ; 76 Sol. Jo. 660 ; 29 L. G. R. 
487 ; 23 Cr. App. Rep. 63 ; 29 Cox, C. C, 
407, C. C. A. 

9329. Add. Citation 27 T. L. R. 162. 

9333. Add. Annotation : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

9336. Add. Annotation : — Refd. R. v. Mosley, 
[1924] 2 K. B. 187. 

9837. Add. Annotation : — Consd. Winter v. Woolfe, 
[1931] 1 K. B. 649. 

9340. Add. Annotation : — Refd. R. v. Roberts dt 
Morriss (1926), 134 L. T. 635. 

9340a. What amounts to.] — A letter to a 

woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by “ false 
pretences,” etc,, within Criminal Law Amend- 
ment Act, 1886 (c. 69), s. 3.— R. v. Brown 
(1929), 21 Cr. App. Rep. 186, C. C. A, 

9347. In the cross-reference before this case, 
for ” Vagrancy Act, 1878 ” read “ Vagrancy 
Act, 1898.” 

9351a. Sentence.]— R. v . Bodenham (1938), 26 
Or. App. Rep. 209, C. 0. A. 


PART XXXIII. SECT. 18, SUB-SECT. 6. 

—A. 

■p. Sn^ciency of corrohoraiion .] — An 
adinlsaion of havinff taken a girl to a 
caf6 & registered with her is stiffloient 
corroboration of a charge of procuring 
under Criminal Code, s. 216 (o). — R. 
V. Scott (1932), 68 O. O. O. 381.— 
CAN. 
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1 1, .) — The eeduotion & Ulioit 

connection with a girl under twenty - 
one & of proTiously chaste character 
is “ under promise of marriage & 
punishable under sect. 212 of Criminal 
Code, whether it follows immediately 
after the promise of marriage or after- 
wards during the engagement if it can 
be inferredtnat the subsistence of the 
promise induced the g^l’B consent to 
oamal intetroounie. — R. v. Ronakb 
(1908), IS C. O. O. 68:-~CAN. 


•V. Meanino of aeducti(m."i — ** Seduc- 
tion ** in the sect, is not used in the 
narrow sense of inducing a girl to part 
with her virtue for the first time, but 
includes subsequent seduction for 


further acts of illiolt Intercourse. — 
Pkafullaxumaii Basu r. Ei4PEROB 
(1929), I. L. R. 67 Calc. 1074.— IND. 

•w. .1 — A person may be guilty 

of kidnapping a rtrl for the purpose of 
seducing ner to illicit intercourse even 
though he had also had such interoourse 
prior to the kidnapping. — Krishna 
Maharana V. Kino Empicbor (1929), 
I. L. R. 9 Pat. 647.— IND. 

sa. .] — The term “ seduction ” 

can only properly be held applicable 
to the first act of illiolt interoourse, 
unless there be proof of a return to 
chastity on the part of the girl mean- 
while, or unless possibly there is an 
intention on accused's part that the 
girl should be seduced by some different 
man. — Emperor v. Bajjnath (1932), 
I. L. R. 64, All. 766.— IND. 

•b. DisHnffuished from mere 

iUicU c<mnectwn.\ — Illicit connection & 
seduction do not mean the same thing. 
Legislative reodgnitiou of this dis- 
tinction is stroxurly indicated by the 
history of sect. 211 of Criminal Code. 
The word ** seduces ** imports not only 
Ulioit oonneotlon but also the surrender 
by a woman of her ohasUty to a man as 
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the result of his persuasion, solicita- 
tion, promisee, bribes or other means 
without the employment of force. — 
R. V. Gassbllb, J1934] 3 W. W. R. 
467 ; [1936] 1 D. L. R. 131 ; 62 

C. C. C. 296.— CAN. 

■d. Oirl under eighteen — NeceseUy for 
corrohoraiion .] — Prisoner was tried 
convicted before a coxmty ct. judge of 
having seduced a girl of previously 
chaste character & under the age of 
18 years, contrary to sect. 211 of the 
Criminal Code : — Held ; ^ under sect. 
1002, the evidence of the girl must be 
corroborated in some material par- 
ticular by evidence implicating the 
aoous^, & that means that there must 
be corroboration as to commission of 
the crime also as to the pzisoner's 
identity or oonneotlon with or implica- 
tion in that oommisslon. — H. v. Auosb 
( 1930), 54 Can. O. C. 200 ; 66 O. L. R. 
448.— CAN. 


sf. SedttcHon of girl anjdom under 
twenty-one — Whether marHed woman 
induaed .] — ^A married woman is not a 
** girl " within sect. 213 (6) of Criminal 
Code. — R. V. JONBS, [19361 2 W. W. R. 
270 ; S D. L. R. 237 : 63 O. O. C. 841; 
40 B. O. R. 537.— CAN. 
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9861a. — Prosecutrix over sixteen.! — If 

on any of the material dates alleged m an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness ; they should be 
instructed not to make up their minds until 
they find that she is corroborated. — R. v. 
Draper (1929), 21 Or. App. Rep. 147, 0. 0. A. 

9862a. Evidence of relationship — Admission of 
accused.] — A father was charged with incest 
with his daughter, & the only evidence of the 
relationship on which the Crown relied was 
a statement by the prisoner to the following 
effect : “ G. is my daughter &> I am sorry 
to say that I have had connection with her 
& I am responsible for the condition she is 
now in,*’ to which he subsequently added : 
“ I have never looked on G. as my daughter, 
more like a sister to me. We {i.e. G.’s 
mother & I) did not get married until five 
years after G. was bom.” The prisoner was 
convicted : — Held : there was evidence of 
relationship to go to the jury & the con- 
viction must be affirmed. — R. v. Jones 
(1933), 149 L. T. 143 ; 77 Sol. Jo. 236 ; 24 
Or. App. Rep. 66 ; 29 Oox, C. C. 637, C. 0. A. 

9364a. What is an aggravated assault.] — Monday 
V. Maiden (1876), 33 L. T. 377 ; 39 J. P. 742 ; 
24 W. R. 67. 

9367. Add* Annotationa : — ^Expld. R. v. Keech 


(1929), 21 Or. App. Rep. 126. Consd. B. v. 
Maughan (1934), 24 Or. App. Rep. 130. 

9367a. .] — The ct. disapproves the 

defence open under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Or. App. Rep. 46, 0. 0. A. 

Annotations: — Oonsd. R. v, Reeoh (1929), 21 Cr. App. Rep. 

125. Rrid. R. V. Blaokman (1929), 2 Or. App. Rep. 132. 

9367b. .] — R. r. Maughan (1933), 76 

L. Jo. 838. 

9367c. .} — On a charge of indecent 

assault on a girl under sixteen years of age, 
a reasonable & bond fide belief that the girl 
was over the age of sixteen can never be an 
available defence. — R. v. Maughan (1934), 
24 Or. App. Rep. 130, 0. 0. A. 

Reasonable cause of belief in marriage.] 

— See Age of Marriage Act, 1929 (c. 36), 
8. 1 (1), proviso. 

9370. Add. Annotation : — Consd. R. v. Donovan 
(1934), 60 T. L. R. 660. 

9370a. Offence may be committed by woman.] — 

R. V. Hare, No. 8121a, ante. 

9399a. .] — Resp. married his wife in 

1916 & a child was born in 1917. In 1920 
resp. entered into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 26.9. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody &c control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 


PART xxxm. SECT. 18, SUB-SEOT. 6. 

9348 1. Whether cotroboraHon neces- 
sary.] — Since the charge under sect. 
216 (1) of Criminal Code, viz., that the 
accused '* being a male person ” lived 
wholly or in part on the earnings of 

f )rostitution, is one which cannot be 
aid against the woman involved, she 
is not an aocomplioe of the man so 
charged ; &, therefore, her evidence 
need not be corroborated, but in such 
a case the Judge la Justified in warning 
the Jury not to accept it without most 
careful scrutiny. — R. v. Williams, 
ri935] 2 W. W. R. 640 ; 2 D. L. R. 
696 ; 63 C. C. O. 360.— CAN. 

ik. Acts of accused must be for own 
benefit.] — There cannot be a con- 
viction for living on the profits of 
prostitution where the acts of the 
accused are not for his own benefit. — 
R. V. Richard, [1935] 2 D. L. R. 640 ; 
8 M. P. R. 544 ; 63 O. 0. O. 366.~-CAN. 

sm. Living *' wholly or in part ” — • 
Whether two offences.] — The offence of 
living “ wholly or in part on the 
earnings of prostitution ^ is not two 
distinct oflenoes but one offence 
defined in two ways. — R. v. James 
(1938), 69 Can. 0. C. 320.— CAN. 


PART XXXllL SECT. 18, SUB-SECT. 7, 
9862a 1. Evidence of relationship — 
M other* s evidence of non-access.}— On 
a trial for incest by intercourse between 
a father & bis lUemtlmate daughter : — 
Held: the rule in Russdl ▼. Rusadl 
that neither a husband or wile may 
give evidence of non -intercourse applies 
in all oases & in all ots. — R. v. Seaton, 
U9331 N. Z. L. R. 648.-~N.Z. 

k 1. .] — In relation to the crime 

of incest, “ cohabit " implies sexual 
Intercourse. — ^R. v. Fournibb (1934), 
62 Can. 0. O. 397,— CAN. 

1 L Sister includes half-sister.] — A 
prisoner was oonvioted of incest with 
^ half-oister. On a case stated by 
Judge ; — Hdd : the word 
sister ” as used In the definition of 


“ incest ooiituinod in sect. 222 of the 
Criminal Code, luniuded half-sister. — 
R V. Tn0Mi>S0N (1933). 27 Q. J P. 11. 
93.— AUS. 

m i. .1 — Dawson v. R. 

(1927), 40 0. L. R. 206.— AUS. 

sf. Daughter of deceased vrife's 
trrothcr.] — Held: sexual intercourse 
between a man & the daughter of his 
deceased wife's brother constitutes the 
crime of tnoeat by the law of Scotland. 
— C. & W. V. H,M. Advocate, 11929] 
S. C. (J.) 1.— SCOT. 

sk. Corroboratimi of one uritness — 
Unnecessary .] — BERfiEitON v. 11. (1930), 
56 Can. O. 0. 62.— CAN. 

tl. .} — A panel was charged on 

an indictment which set forth (a) that 
on various occasions between' Apr. 1, 
1927, & July 5, 1938, In his dwelling- 
house at X., Sc between Nov. 28, 1933, 
& Jan, 14, 1937, in his dwelling-house 
at Y., ho did have Incestuons inter- 
course with his daughter J., & (b) that 
on various occasions ijotweeu Fe.b. 1, 
1931, & July 5, 1933, In said house ot 
X., & between Nov. 28 J 933, & July 3, 
1936, in said house at Y., he did have 
Incestuous intercourse with his daughter 
E. At the dates when the allogod 
improper conduct respectively began 
the girls were aged eight & ton years 
Held: (1) the indictment was not 
Irrelevant for lack of specification 
notwithstanding the exr.eptlonal lati- 
tude of time taken by the Crown, when 
regard was had to the ages of the 
children when the alleged criminal 
conduct began Sc to the fact that the 
Crown proposed to prove a course of 
criminal conduct extending over years 
& not merely isolated instances of such 
conduct ; (2] (the case having gone 
to trial), If the Jury believed the 
evidence of the two frirls, they could 
take the one as corroborating the 
other, Sc, therefore, as competent 
evidence aminst the panel on each 
charge. — HJtf. Advocate v. A. K. 
[19871 S. 0. (J.) 96.-HBICOT. 
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sd. On child --Corroboration — What 
amounts fo.)-- (1) On an appeal from 
a conviction under scuct. 292 of Criminal 
Code for an Indecent assault on a girl 
eight years of age i—IIetd : the fact 
that the child was found to have 
gonorrhoea & tliat the oocust^d bad 
that disease at the time of his arrest 
was not, under all the circumstances, 
corroboration of the girl’s testimony 
sufficient to satisfy the requirements 
of sect. 1003 of the Code. 

(2) While proof merely of an oppor- 
tunity for the commission of the oflonoo 
charged is not corroboration, yet a 
false statement made by the accused 
may give to a proved opportunity a 
different oomploxlon from what It 
would have borne had no such false 
statement been made. Therefore, the 
trial judge charged the Jury properly 
when he told It that tf it aocK^pteu the 
testimony of a certain witness, which 
contradicted the accused’s t^estlraony 
as to his whereabouts on the evening 
of the alleged offence, It could con- 
clude that there was some coirobora- 
tion of the girl’s story. — R. v. Drew, 
[1933] 1 W. W. R. 225 ; 4 D. L. R. 329 ; 
60 C. C. C. 37.— CAN. 


PART XXXlll. SECT. 14, SUB-SEOT. 1. 

—A. 

q I. .] — A person having a 

domicil out of Canada, who leaves his 
family in Canada without means, may 
bo convicted of falling to support his 
family In Canada. — K. v. Scott (1925), 
44 Can. Grim. Cas. 117.— CAN. 

PART XXXlll. SECT. 14, SUB- 
SECT. 1.— B. 

tp. ’* Without lawful excuse '* — Onus 
of proof .] — The onus of proving that a 
failure to provide necessaries for an 
infant was “ without lawful excuse," 
is on the Crown. — R. v. Joudrbt, 
[1935] 3 D. h. R. 764 ; 64 Can. 0. C, 
130.— CAN. 
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ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
Buffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) : — Held : the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get nd of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brooks v. Blount, [1923] 1 K. B. 
267 ; 92 L. J. K. B. 302 ; 128 L. T. 607 ; 
87 J. P. 64 ; 39 T. L. R. 168 ; 67 Sol. Jo. 
299 ; 21 L. O. R. 160 ; 27 Cox, 0. 0. 399. D. C. 

9405a. Abandonment causing unnecessary suffering 
or injury — Children & Young Persons Act, 
1933 (c. 12), s. 1 — Children left in children’s 
court.] — Applt., having to attend a children’s 
ct., took his live children with him. In a 
moment of passion he left them there. He 
was cliarged under Children & Young Persons. 
Act, 1933 (c. 12), s. 1, with wilfully abandon-, 
ing the children in a manner likely to causa 
tlicm unnecessary suffering or injury to their 
health : — Held : to leave children in such a 
place was not an exposure to injury within the 
. section, & the facts did not, therefore, amount 
to a wilful abandonment under the sect. — R. 
V, Whiuley, [1938] 3 Ail E. R. 777 ; 158 
L. T. 527 ; 102 J. P. 320 ; 82 Sol. Jo. 478 ; 
20 Or. App. Rep. 184 ; 30 L. G. R. 438, 
0. 0. A. 

9412. Add, Citation : — 1 Lev. 257. 

9414. Add. Annotofion Held, Re Carroll, [1931] 
1 K. B. 317. 

g489a. Girl kept secretly.] — Applt. was 


charged with taking an unmarried girl, being 
under the age of sixteen, out of the possession 
& against the will of her father. The girl 
left home quite voluntarily, & went to applt. 
He kept her secretly. The judge persu^ed 
applt. to plead guilty, telling hiTn that he 
had no defence to the charge if he kept the 
gfirl secretly & did not inform her parents : 
— Held : there had been a miscarriage of 
justice, as applt. had not really pleaded 
guilty to an offence under Offences against 
the Person Act, 1801 (c. 100), s. 55, & the 
conviction must be quashed. — R. v, Alex- 
ander (1912), 107 L. T. 240 ; 76 J. P. 216 ; 
28 L. G. R. 200 ; 23 Cox, C. C. 140 ; 7 Cr. 
App. Rep. 110, C. C. A. 

9458. Add. Annotations: — Consd. R. v, Maughan 
(1934), 24 Cr. App. Rep. 130. Refd. R. v. 
Denyer, [1926] 2 K. B. 268. 

9480. Add, Annotations : — Apld. R, v. Surrey 
Justices, Exp. Witherick, [1932] 1 K. B. 
460. Refd. R. v. Wilmot (1933), 97 J. P. 
149. 

9480a. .] — Appet. was summoned 

imder Motor Car Act, 1903 (c. 36), s. 1, for, 
& convicted of, driving a motor car on a 
highway “ recklessly & at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said highway ” : — 
Held : as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity. — R. v. Jones, Ex p. 
Thomas, [1921] 1 K. B. 632 ; 90 L. J. K. B. 
643; 124 L. T. 668 ; 85 J. P. 112; 37 


PART XXXIII. SECT. 16, SUB-SECT. 1. 

1 1 , Qirl out of parents* control .] — 

R. V . Job (Ont.) (1928), 60 Can. Grim. 
Ca«. 152.— CAN. 


PART XXXIII. SECT. 16, SUB-SECT. 8- 

BZ. Taking from custody of mother .] — 
Applt. was conviotod of the offence of 
taking an unmarried rfrl under the ago 
of 18 from the custody of her mother 
with the Intent that she might bo un- 
lawfully carnally known by him. The 
ovldenoo showed that immoral relations 
bad existed between the applt. & the 
girl for some prior to the alleged 
offence. & that when applt. informed 
the girl that ho was leaving N. on a 
visit to 0., she expressed a desire to 
go with him, 80 ho paid her railway fare 
« she aooompanlod him : — Held : the 
conviction ehould be quashed. — 
Stephens r, R. (1930), W. A. L. R. 9, 
— AUS. 


PART XXXIII. SECT. 16, SUB-SECT. 4 . 

9468 1. Belief that girl over sixteen no 
defence.)— It Ip not a good defence to a 
oham of kidnapping under ^oct. 806 
of the Penal Code that the accuBod 
honeetly believed the kidnaped glri 
to be over 16 years of ago.— Krishna 
Maharana V . Kino Emperor (1929), 
1. L. R. 9 Pat. 647.— IND. 


PART XXXIII. SECT. 18. 

I I, .] — R. V . !dERNARI) 

(1934), 62 Gan. O. C. 826.— CAN. 

• ,) — R. V , Wilmot 

(Ont.) (1929), 62 Can. Grim. Oas. 836.— 
CAN. 

g ii. .1 — Deft, was con- 

victed for that he did, having charge I 


of an automobile, by wanton or furious 
driving, cause bodUy barm to N. 
Thoro was confliotlng evidenoe as to 
speed & evidenoe that the cause of the 
accident was the car " shimmying ” : — 
Held ; thoro was absence of oonoluslve 
evidenoe that deft, was driving 
furiously, & he was entitled to the 
benefit of tho doubt. — R. v. Wilmot, 
ri930J 1 D. L. R. 778 ; 52 C^n. C. C. 
336 ; 64 O. L. R. 605.— CAN. 

g ill. Insufficient hrakes.] — It 

would not be suflaoient merely that a 
c-ar was Insufficiently braked to 
warrant a chaige of reckless or negli- 
gent driving, ft would depend on the 
pace of the car & other considerations. 
— Sherally t>. R. (1929), 60 N. L. R. 
309.— S. AF. 

g iv. Crowded front seat d: 

** Jimmying ” wheels.] — R. v. Strioky, 
[19311 1 D. L. R. 993 ; 65 C^. C. C. 
68 ; 2 M. P.R. 448.— CAN. 


g Proiecting unlighted load.] 

— The mere fact that a motor oar is 
driven at night with materials pro- 
jecting beyond the body of the oar & 
without lights on the projections is not 
in Itself an unlawful act. — R. v. 
Gilbertson & Fuller, [19301 2 

W. W. R. 10 ; 53 Gan. C. O. 286 ; 24 
8. L. R. 380.— CAN. 

g vi. Reduction of serdewse.] — 

R. V . DUOUAY [1933] I W. W. R. 590 ; 
69 C. C. C. 328 ; 41 Man. L. R. 211.— 
CAN. 

g vii. Failure to obey ** stop ** 

sign.] — Convlotion for wanton & reck- 
less driving In failure to obey stop 
sign. — R, V . Jackson, [1937] 1 D. L. R. 
32 ; [1936] O. R. 694 ; 67 Can. C. C. 
220.— CAN. 

■a. Wilful misconduct — Suffletency of 
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evidence.] — Where on the trial of a 
charge under s. 285 of the Criminal 
Code of causing bodily harm by wanton 
or furious driving, etc.. It is found that 
anterior to the oolUsion the accused 
was drlviog at a very fast rate of speed 
& was under the influence of liquor, 
either of these findings is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligence 
leading to tho collision which the 
tribunal trying the case must find 
before convicting on said charge. — R. 
ex rel. Kendall v. O’Sullivan (Alta.). 
[19291 2 W. W. R. 322 ; 51 Can. Crlm 
Cas. 422.— CAN. 

9478 1. Motor car — High speed in fog.] 
— R. V. Willis (1931), 65 Can. O. C. 
107.— CAN. 

■b. Duty of driver to avoid accident.] 
— There is an absolute duty on the 
driver of a motor vehicle to take 
reasonable precautions to avoid danger, 
irrespective of the degree of negll- 
TODoe, under sect. 247 of the Oiminal 
Code.^ — R. V . Cahill (1932), 5 M. P. R. 
634.— CAN. , 

Bd. Indictment for manslaughter d 
causing grievous bodily harm — Acquittal 
on first count — Conviction on second set 
aside .] — Upon an indictment for man- 
slaughter & causing grievous bodily 
harm by negligently driving an auto 
mobile, a conviction on the second 
count following an acquittal on the 
first will be set aside. — R. v. Mondt. 
[1934] 1 D. L. R. 382 ; 60 C. 0. O. 273, 
—CAN. 

•g. Driver subject to fits.] — ^It may be 
criminal negligence for a driver to 
drive a car knowing that he is subject 
to fainting spells or epilepsy. — R. v. 
Shaw, [1938] O. R. 269 ; 8 F. L. J. 
(Can.) 5.— CAN. 



VoL XV.--Crimmal Law. Cases 9480a-~^778a- 


T. L. B. 299 ; 19 L. G. B. 364 ; 26 Oox. 0. 0. 
706, D. 0. 

AnTiotaiion : — Apld. B. v, Surrey Justices, Ex p, Wltherlck* 
[19321 1 K. B. 460. 

9482. Add. Citation : — sub nom. Houghton v 
Manning (1906), 49 Sol. Jo. 446. 

9488. Add. Annoiaiion : — As to (1) Refd. Pointon 
V. Oox (1926), 136 L. T. 606. 

9490. After this case add : — 

.] — See, now, Boad Traffic Act, 1930 

(c. 43), ss. 10, 11, 12. 

9490a. Motor coach — Advertised times of 

departure & arrival — Necessitating speed in 
excess of statutory maximum.] — Besps. 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres, was 


restricted under Heavy Motor Oar Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 
a servant of resps. between London « 
Plymouth. Resps. advertised times of 
departure <&; arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.* servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
&; abetting the commission of the offence : — 
Held : resps. ought to have been convicted 
of counselling & procuring. — Newman v. 
OVERINGTON, HARRIS & ASII, LTD. (1928), 
93 J. P. 46 ; 27 L. G. R. 86, D. 0. 


Part XXXIV. — Offences against Property. 


9498. Add. Annotatior : — Refd. Lake v. Simmons, 
[1926] 1 K. B. 366. 

9499. Add. Annotations : — Refd. Lake v. Simmons, 
[1926] 2 K. B. 61 ; Lowther v. Harris (1926), 
43 T. L. R. 24; Buffer Co., Ltd. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 676 ; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206 ; Staffs Motor Guarantee, 
Ltd. V. British Wagon Co., [1934] 2 K. B, 305. 

9500. Add. Annotations : — Consd. London Jewel- 
lers, Ltd. V. Attenborough, London Jeweffers, 
Ltd. V. Robertson (London), Ltd., [1934j 2 
K. B. 206. Refd. Lake v. Simmons (1926), 
96 L. J. K. B. 686 ; Lowther v. Harris 
(1926), 43 T. L. R. 24. 

9537. Add. Annotations: — Consd. Lowther v. 
Harris (1926), 43 T, L. H. 24; Lake v. Sim- 
mons, [ 1 927 ] A . C. 487 . Refd. Buffer & Co. Ltd., 
V. Brooks (T. J.), Ltd. (1930), 142 L. T. 676. 

After this case add “ See, also. Insur- 
ance, Vol. XXIX., p. 417, No. 3258.” 

9553. Add. Annotation : — Refd. Lake v. Simmous 
(1926), 95 L. J. K. B. 586. 


9557. Add. Annotation :~Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 106 

9614a. .] — R. V. Hughes, No. 2219a, ante. 

9702a. S. P. R. v. Banks (1821), Russ. & Ry. 441, 
0. O. R. 

Annotation : — Refd. Tl. r. Stour (1S48). 1 Den. 340. 

9720. Add. Anrtofatlon : Retd. R. v. Bernhard, 
[193SJ 2 K. B. 2(11. 

9759. Add. A tuwiatlon : - "RM. B . v. Bernhard, 
[1938] 2 K. B. 2M. 

9764. Add. AnnolatioH : -Refd. B. v. B(‘rnhard, 
[1938] 2 K. B. 2(11. 

9769. Add. Annoiaiion s : — Refd. .Tones v. Waring 
& Gillow, [1926] A. C. 679 ; Mercantile Bank 
of India, Ud. i’. ('euiial Bank ol India, 14 d., 
[1938] A. C. 287. 

9773 a, .] — Where a clerk or servant, who has 

the mere custody of goods, disposes of them 
for his own benefit, <fc in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny. — R. v. Robinson 
(1840), 4 J. P. 620. 


PART XXXIIl. SECT. 21. 

sc. Of wife dt children — Genuine 
inabilUy to provide necessaries.] — Held : 
a “ lawful bxouso.” — R. r. Bunting 
( 1926) 45 Can. Crlm. Cafl. 136 ; 58 

O. L. R.'iSTS.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 1. 

~A. (a) ill. 

9510 Ul. Where the driver 

of a motor car had it supplied with 
firaaollne & oil at a service station with- 
out arranging: for credit &, on the 
proprietor requesting payment & 
stating that the car must be left until 
the goods were paid, for, he drove the 
car away witnont paying : — Held : 
he was guilty of theft. — R. r. Thomas, 
[19281 2 W. W. R. 608 ; 50 Can. Crim. 
Cas. 177 ; 23 Alta. L. R. 523.— CAN. 

part XXXIV. SECT. 1, SUB-SECT. 1. 

—-B. 

9587 i. Property in goods parted taUh 
— Indueei by fraud.]— Where the owner 
of an article, being indnoed thereto by 
the fraud of another, delivers the 
article to that other for the purpose 
of his endeavouring to find a purchaser, 
fc empowers him to pass the property 
in the article to the purchaser, the case 
u not one of laroeny by a trick. M. 


banded a ring to P. “ on sale or return 
on demand,’* giving P. the power to 
dispose of it to anybody he chose at a 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 
fixed. P., who had a fraudulent 
intent when he received the ring, 
pledged It with C. ; — Held : as M. had 
conferred on P. a power to dispose of 
the ring, P. hod not been guilty of 
larceny by a trick & was able to pass 
the property In the ring to C. — 
Lambell V. Moore, [1929] V. L. R. 
149 ; [1929 Argus L. R. 146.-— AUS. 

PART XXXIV. SECT. 1. SUB-SECT. 4. 

—A. 

9647 Hi. .1— Where the trial 

Judge directed the jury that, where a 
person Is found to be in possession of 
anything stolon, shortly after it has 
been stmen. he may be convicted of the 
stealing or of rocoivlug ; that the 
accused might get rid of this fact by a 
satisfactory explanation, but the burden 
is on him to ^ve this explanation : — 
Held: this wais sufficient direction 
when the accused was found guilty of 
larceny by finding, but would have 
been insuffloieut on a conviction for 
larceny or receiving. — R. v. Weston, 
[19271 S. A. S. R. 439.— AUS. 
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PART XXXIV. SECT. 1 , SUB-SECT. 7. 

— B. 

e i. Talcing car uHthout consent 

of owner.] — R. v. Soiimidt & Edluno, 
[1930] 2 W. W. R. 497 ; H C5an. O. C. 
168 : 42 B. C. R. 479.— CAN. 


ART XXXIV. SECT, t, SUB-SECT. 7. 

— C. 

9762 i. Retaking ow7i property — 7m- 
roper execution by sheriff.] — Where a 
beriff has no special property or 
iterest In goods except by virtue of a 
rrlt of execution under which he has 
Blzod the goods & that writ wm 
nproperly issued, a person cannot bo 
onvlotod for theft for taking the goods 
pom him. — R. v. Mupry, [19.35] 2 
V. W. K. 225 ; 4 D. L. R. ; fii 
1,0.0.177; 43 Man. L. R. 274.— CAN. 

ra i. .] — Kennedy v. R. (Qve.), 

[929), 62 Can. Crlm. Cas. 324. — CAN. 

tg. Taking property pledged.]— 

[OND V, R. (1931), 55 Can. C. C. 301. — 


PART XXXIV. SECT. 1. SUB-SECT. 

8.— B. 

9810 U. R. V. Kratht (1931), 

55 Can. C. 0. 150.— -CAN. 



Cases 9847—10,116. Engush and Empikb Digest Supplement, 


9847. Add, Annotation : — ^Reld. B, v. Bernhard, 
[1938] 2 K. B. 264. 

9900. Add, Annotation : — Refd. Stoke-on-Trent 
Bevenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 650. 

9944. Add, Annotation : — ^Dlstd. Farey v. Welch, 
[1929] 1 K. B. 388. 

9954. For read “ Live animals leree 

naturae — Larcenable If reduced Into posses- 
sion.]*' 

9956. Add, Annotation : — Consd. Farey v, Welch, 
[1929] 1 K, B, 388. 

10,018. Add, Annotation : — Apld. B. v. Friend 
(1930), 22 Cr. App. Bep. 130. 

10,015. Add, Annotation : — Apld. B. v. Friend 
(1930), 22 Cr. App. Bep. 130. 

10,027. After this case add : — 


I, Motor Vehicles. 

See Boad Traffic Act, 1930 (c. 43), s. 28. 

10,050. Add. Annotation : — ^Apld. B. v, Heurdlng 
(1.929), 46 T. L. B. 105. 

10,060a. .] — Applt. broke into a dwelling- 

house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
of the mackintosh ; — Held : as the servant 
was in cha^e of her master’s belongings she 
had a special property in the mackintosh, & 
applt.’s conviction for robbing her of it was 
right. — B. V. Harding (1929), 142 L. T. 683 ; 
94 J. P. 66 ; 46 T. L. B. 106 ; 73 Sol. Jo. 
863 ; 28 L. G. B. 69 ; 21 Cr. App. Bep. 166 ; 
29 Cox, C. C. 108, 0. C. A. 

10,116. Add. Citations :-~93 L. J. K. B. 236 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 679. 
Add, Annotation : — Consd. B. v, Hughes 
(1927), 136 L. T. 671. 


PART XXXIV. SECT. 1, SUB-SECT. 9. 

—A. 

, ik. Partn&r.} — W. & R. carried on 
business in partnership as customs 
ageuts & income tax adjusters. W. 
attended to the customs agency only. 
A* customer sent the firm a cheque, 
to be paid for income tax. drawn in 
favour of the Income Tax Conxr.. 
worded “ Credit payee’s account only,*' 
& crossed “ Not negotiable." The 
cheoue was received by an employee 
of the Arm, handed to a fellow em- 
ployee & banked by him, cleared by 
the bank. & the amount of the cheque 

S aid to the firm’s account. R. then 
rew a cheque on the firm’s banking 
account, for a similar amoimt & paid 
it into W.’s banking account. W. 
subsequently used for his own pur- 
poses practically the whole of this 
amount. There was no evidence that 
W. know of either the receipt of the 
customer’s cheque or of the dealings 
with it until alter the cheque drawn 
by R. held been paid into his account *. 
— Held : as, when R. 's cheque was 
credited to W.’s account, a debt due 
from the bank to W. was created, 
which was property of which W. re- 
mained a bailee, the jury might find 
W. guilty of larceny of the original 
cheque, if, on the evidence, it could 
find that he knew, after the payment 
into his account of the cheque drawn 
by R., of the exlstonoo of the bail- 
ment, & then converted portion of the 
debt to his own use. — R. v. Wau. 
(1932), 32 8. R. N. 8. W. 171 ; 49 
N. S. W. W. N. 41.— AUS. 


PART XXXIV. SEOT. 1, SUB-SECT. 9. 

— B. (b). 

■1. Goods on approval — Conversion 
of good.] — Whore a person takes goods 
on approval under on agreement that 
property therein was to pass only If 
he exercised his option to take them, & 
paid cash in full for certain articles Sc 
in part for others : — Held : the trust 
oon^nues till the option is exercised Sc 
cash payments made, & he commits a 
criminal breach of trust if he sells them 
without such payments. — Khitish 
CHANDRA Deb Rot e. R, (1924. 
I. L. R. 61 OUo. 796.— IND. 

•k. Goods IcH behind by passenger ,] — 
A passenger. R. . on a tramcar lost her 
watch on the tram, & the evidence 
showed that a watch was picked up by 
another passenger L., Sc handed to the 
conductor, who did not report the 
finding to the trust : — Held : on the 
evidence, Jaroeny by the conductor had 
not been established beyond reasonable 
doubt ; also as R. had lull right to the 


possession of thq watch, the property 
in the watch could rightly bo laid on 
her ; on R. leaving the car the watch 
was In the possession of the Municipal 
Tramways Trust, & L., in assisting 
the Trust to protect its possession of the 
watch, did not take it out of the 
Trust’s possession. — ^Vebco v. Cbapteb, 
[1935] 8. A. 8. R. 12.— AUS. 

PART XXXIV. SECT. 1. SUB-SECT. 11. 

9859 i. What constitxUes .] — A bank 
ofifiolal was sorting banknotes on the 
counter of the bank when the accused 
entered. The ofllcial placed the notes 
on a shelf under the counter in front of 
him. One of the accused presented a 
revolver at him, & another passed 
round the counter, struck the official 
on the back of the head with a tyre- 
lover, & took the money from under 
the counter. They then left the bank : 
— Held : the statutory offence of 
larceny from the poraon had boon 
established.— R. i?. Stewart (1929), 
S. A. S. K. 500.— AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 

sm. Crop-payment Uase — Lessee dis- 
posing of whole crop appropriating 
proceeds — Not offence of theft.] — R. v, 
Handsbek, (19241 1 D. L. R. 1194 ; 41 
Can. Crlm. Cas, 177 ; 11923] 2 W. W.R. 
6C1.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

14.~A. 

9880 i. From sheriff — Valid seismre 
must be proved.] — R. v. Luctuk (Saak.), 
[1926] 3 W. W. R. 453.— CAN. 

an. From peace officer — Who is .] — 
There is no offence of theft under 
sect. 348 when the owner of goods 
removes goods seixed by the agent of a 
landlord who Is bailiff only under Land- 
lord & Tenant Act, 1927, as such an 
agent is not a peace officer. — R. v. 
LU’MAN, [1935] 3 D. L. R. 122 ; 63 
C. O. O. 148.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT 
14.— B. 

so. By partner ,] — ^Where there is a 

partner**^ufd^^thdraw profits as 
salary without the other’s consent, 
such withdrawal without authority Is 
theft. — ^Tremblay v, B. (1936), 65 
Can. 0. O. 387.— CAN. 


PART XXXIV. SECT. 1. SUB-SECT. 17. 
— -C. 

sp.' Obtaining signature to promissory 
note.)— Deft, was ooRvioted under 
Criminal O^e, 8. 405, ot the ollenoe 

100 


of obtaining by false pretences a pro- 
missory note for 11,000 from one B. 
The evidence showed that deft, pro- 
cured the signature of B. to a form of 
promissory note, giving his own note 
in exchange therefor. The printed 
form was not the property of B, ; — 
Held : merely inducing B. to sign his 
name was not " obtSining anything 
capable of being stolen " within s. 405. 
— R. V, Lkroux, [19281 3 D. L. R. 688 ; 
50 Can. Crlm. Caa. 52 ; 62 O. L. R. 
336.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

17.— E. 

sr. Crops .] — Where a provincial 
statute provides that In the case of a 
crop -payment lease the lessor shall 
bo deemed to be & to have been the 
owner of the share of the crop reserved 
to him 08 rent from the moment of the 
sowing of the crop, his ownership & 
interest In said share is such as may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code. — R. v. Cassils, 
[1932] 1 W. W. R. 672 ; 26 AlU. L. R. 
180 ; 57 C. O. O. 366.— CAN. 


PART XXXIV. SECT. 1. SUB-SECT. 20. 

10.121 i. For " R. V. McIntyre 
(1898), 31 N. S. R. 422," r^d " R. v, 
McCaffrey (1900), 33 N. S. R. 232.” 

10,123 xiii. .]-— R. v, 

Andrews (N.B.) (1925), 44 Can. Crlm. 
Cas. 201.— CAN. 

10,128 xlv. .)— R. V. Wil- 

son (1924), 35 B. C. R. 64.— CAN. 

10,123 XV. .] — R. V. Jones 

(^Sask.). [1926] 3 W. W. R. 318; [1927] 
3 D. L. R. 679; 47 Can. Crlm. Cas. 
380.— CAN. 

10,123 xvl. .] — Accused 

was found on May 17 in possession of 
a bicycle stolen on Feb. 11 i-r—Heid: 
the period of three months was not 
too long to cast upon aoohsed the duty 
of accounting, or giving some reason- 
able explanation, for his possession. Sc 
in the aosenoe of a reasonable explama- 
tioD the ct. might infer guilt Sc convict. 
—James v, B. (1927), 48 N. L. B. 289. 
— S. AF. 


10,128 jivU. .)— Recent 

possession of stolen goods is evidence 
of stealing or of receiving aooording to 
the otroumstanoes of the case. It is 
open to question whether the poeses- 
sfon of goods stolen six weeks prior to 
the finmng of them in the poeaeeslon 
of the aoouaed can be oonatdered reoent 
under some oiroumstaiioee. — B. t, 
Iwanoruk Sc Iwanohuk, {1929] l 
D. L. R. 279 ; 1 W. W. k 126 ; 60 


Vol. ^.—Criminal Law. Cases 10,148—10,888. 


10448. Add. Annotations : — Reid. Performing 
Eight Soc. V. Mitchell & Booker, [1024] 1 
K, B. 762 ; R. v, Davies, Ex p, Penn (1932), 
48 T. L. R. 666 ; R. v, Morris (1933), 24 Cr. 
App. Rep. 106. 

lO^OOa. Steward & clerk to guardians.] — Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. — R. v. Beacall, R. v. 
Wbllings (1824), 1 0. & P. 467. 

10,279a. Meaning of “ entrusted.**] — A bank 

clerk employed to post into the ledger & 
read from the cash-book, bank-notes from 
£100 in value up to a £1,000, & who in the 
course of that occupation had, with other 
clerks, access to a file, upon which paid 
notes of every description were filed ; took 
from that file a paid bank-note for £60 : — 
Held : the prisoner could not be considered 
as entrusted with the possession of this 
note, so as to bring him within 15 Geo. 2, 
c. 13, B. 12, although he had access to it. — 
R. V. Bakewell (1802), Russ. & Ry. 35 ; 
2 Leach, 943; i68 E. R. 670. 

Annotation : — Refd. R. v. Aalett (No. 2) (1803), 2 Leaoh, 
958. 

10,315a. Question of fact for Jury.] — (1) Where 

a deft, is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the frauduieal con- 
version on a certain date of a ger'oial 
deficiency are bad unless it is the duty of 


deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.— R. v. Sheaf (1925), 134 L. T. 
127 ; 89 J. P. 207 ; 42 T. L. R. 67 ; 28 Oox, 
C. 0. 86 ; 19 Or. App. Rep. 46, C. C. A. 

10,315b. .] — Whether a transaction is an 

“entrusting” within Larceny Act, 1916 
(c. 60), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury. — R. v. Smith, 
[1924] 2 K. B. 194; 93 L. J. K. B. 1006; 131 
L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 ; 27 
Oox, C. C. 619 ; 18 Cr. App. Rep. 76, C. O. A. 

Annotation Polld. R. v. Sheaf (1925), 89 J. P. 207. 

10,315c. .] — The true test in a charge under 

Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v. Mohter (1927), 
20 Or. App. Rep. 53, 0. O. A. 

10.316. Add. Annotations : — ^Apld. R. v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10.317. Add. Annotation : — Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 53. 

10,322. Add, Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.] — R. 

V. Sheaf, No. 10,31 6a, ante. 

10,326b. Count charging conversion of general 

balance.] — A count in an indictment should 
not charge the fraudulent conr^orsion of a 
general balance alleged to be due. — R. v. 
Morris (1933), 24 Or. App, Rep. 105, 0. 0. A. 

10,333. Add. Annotation : — Refd. R. v. Smith, 
[1924] 2 K. B. 194. 


Can. Grim. Cas. 405 ; 24 Alta. L. R. 8. 
—CAN. 

10,123 xvili. .] — Where on 

a trial of a charge of theft the Crown 
relies on the fact that property proved 
to have been recently stolon was in the 
accused’s possession, he is entitled to 
an acquittal If his explanation of the 

E ossesslon is one which may reasonably 
e true, even though the tribunal is 
not convinced of Its truth. — R. v. 
Koriney, [19311 2 W. W. R. 666; 56 
Can. C. C. 90.— CAN. 

10,126 i. Possession of recently stolen 
property — As evidence of larceny .] — 
Unexplained possession of goods re- 
cently stolen is evidence of theft [)y 
the possessor. He is entitled to 
a<’.qulttal, however, if he gives an 
explanation consistent with innoconctv 
—11. V. Wilson, (19301 3 D. R. 31 7 ; 
66 Can. C. C. 245 ; lO M. P. R. 537 ; 
6 F. L. J. (Can.) 86.— CAN. 

10,129 I. Possession of recently stolen 
property — When explan^ion required — 
Ueasonableness of explanation for rruigxs- 
trate.] — R. r. Murphy, Kitchen & 
Sleen, [1931] 4 M. P. R. 158.— CAN, 

PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For AUS. ” read “ a AF." 

PART XXXIV. SECT. 2. SUB-SECT. 6. 

10,298 Iv. .] — Where a law- 

agent did not account for snras 
collected for a client, notwithstanding 
repeated applications made for the 
money. Sc only remitted the sums 
after be had been arrested : — Held : 
a conviction for embeaclement was 
justlfled. — Edgar t>, Maoeay, [1926J 
8. O, (J.) 94.— SCOT. 

10.298 Y. 

aoeni in posautio 
nuns rea.] — Pike 
Oan. O. C. 375 ; 4 
CAN. 


Bufftcient money of 
n of principal — No 
V. R. (1930). 64 
'' Q^xe. K. B. 239.— 


PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,31411. .1 — H. entered the 

offices of F., Ltd., in V., & in exchange 
for 11,000 received £23 In cash & a 
draft for £200 drawn on I\ Bank, Ltd., 
Loudon, reciting “ pay from our credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
” pay to the order of L. Bank, Ltd., 
for deposit to my credit.” When H. 
resented the draft at L. Bank, Ltd., 
iverpool, payment was refused. On a 
charge against F. under Criminal Code, 
8. 355, for converting the money to his 
own use Sc for failing to account for 
It, it was found by the trial judge that 
F., Ltd., was an alias for F. himself ; 
that F. knew of the transaction cariiod 
out by his clork : that F., Ltd., had 
no credit either at L. Bank. Liverpool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken : — Held : on the facts stated 
the cose did not oome within sect. 355, 
& the conviction was set aside. — R. r. 
Fauldb (1922), 40 Can. Crim. Cas. 300 ; 
31 B. C. R. 42l.— CAN. 

10,314 iii. .1 — Where a person 

hancis over money to anotlier pursuant 
to a proposal & undertaking of the 
latter to invest the money In certain 
securities, there is in substance a 
direction,” within Criminal (k)do, 
8. 3.57, 80 to invest It. — R. v. Campbkll 
(1926), 45 Can. Orira. Cas. 159 ; 22 
Alta. L. R. 219 ; [1926] 1 W. W. R. 
671.— CAN. 

10,814 Iv. .]— R. V. Miles (1931), 

56 Oan. G, C. 383.— CAN. 

10,dl5a i. Question of fact for 

jury.] — Held: on a charge of fraudu- 
lent conversion under sect. 20 (1) (Iv) 
(b) of Larceny Act. 1916, the question 
wnether money has been received bv 
the accused for or on account of 
other persons is a fact to be decided 
by the jury ; as it is vital, they must 
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be expressly dirt^ciod to find on the 
point, it Is not sufficient that it has 
not been withdrawn from them ; 
aocordingiy, as no such direction had 
been given by the trial judge, the trial 
was iinsatiHioctory, Sc tlie ocensod 
must bo ro -tried. — A.-C. v. Lawless, 
[1930] I. n. 247.— IR. 

sb. ConvfTsion by stockbroker .] — > 
ThtTO 1 h no authority which justifies 
a st ockbroker in spoculatlng with his 
customers’ margins Sc securities for 
his own account. Appeal from the 
conviction of a stockbroker for theft 
from a co., a ” one ritan co.” of which 
ho had solo control Ik. was practically 
the solo owner, affirmed. The money 
in question represented cash & socmrltlos 
which had been doposiixnl with the co 
by Its customers as socerity for their, 
trading accounts.— H. v. Martin, 
[19321 3 W. W. R. 1 ; [1933] 1 D. L. R. 
434 ; 40 Man. L. R. 524 ; 59 C. C. O. 
8.— CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,327 iv. .] — To be guilty of 

theft under Criminal Code, s. 355, 
accused must have received money, 
valuable security, or other things on 
terms refjulrlng him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he rotjelved it, Sc have 
fraudulently converted it to his own 
use. — R. t). Connors (1923), 51 N. B. R. 
247.— OAN. 

10,327 V. .1 — Whore A. delivers 

goods to B. roquliing liim to account 
to him. A., for thorn, the case is not 
within Criminal Code, s. 356. — R. v. 
Luciuk (Sask.), [1926] 3 W. W. R. 
463.— CAN. 

sd. Intention to repay — Offence com' 
miUed.]—B.. v. Thomson (1930), 64 
Can. 0. G. 176.— CAN. 
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10»845. Add, Annotation : — ^Apld. B. v, Tuttle 
(1929), 140 L. T. 701. 

10^45a. Preliminary examination In 

bankruptcy.] — R. v. Tuttle, No. 2204a, ante. 

10,845b. Affidavit in defence to action for 

account by co-trustee.] — R. v. Tuttle, No. 
2204a, ante. 

10,852a. Prospectus to be read as a whole — 

Effect of omissions.] — A prospectus for the 
Issue of debenture stock issued by a co. of 
which applt. was chairman was composed 
of statements which in themselves were 
perfectly true, but it omitted information j 
about the co.’s affairs, with the result that 
the prospectus, taken as a whole, gave a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1861 (c. 96), s. 84, the judge 
directed the jury that a written statement 
might be false within the meaning of the 
section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied : — Held : this was a . 
correct statement of the effect of the section,, 
& applt. was rightly convicted of an offence 
under it. — R. v. Kylsant (Lord), [1932] 1 
K. B. 442 ; 101 L. J. K. B. 97 ; 146 L. T. 
21 ; 48 T. L. R. 62 ; 76 Sol. Jo. 816 ; 23 
Or. App. Rep. 83 ; 29 Cox, C. O. 379. 

Annotation : — Consd. R. v. Blshirtfian, R. v. Hovveson, R. r. 

Hardy, [193G] 1 All E. R. 586. 

10,852b. .] — ^Applts. were associated 

in the publication of a certain prospectus, 
which Invited subscriptions for shares in an 
old-established co. of metal dealers & brokers. 
Part of the sum to be subscribed was to be 
used in acquiring a controlling interest in 
another co. which was said to have similar 
interests. The prospectus intimated that 
“ the substantial amount of the additional 
working capital which will now become 
available should assist materially in extending 
both the volume & the scope of the co.'s 
activities.” In fact the co. to be acquired 
was engaged in a gamble to make a corner in 
pepper : — Held : there was such a partial 
& fragmentary statement of fact in the pro- 


spectus that the withholding of that which 
was not stated made that which was stated 
false, & the publication of the prospectus 
was an offence within Larceny Act, 1861 
(c. 96), 8. 84. — R. V. Bishergian, R. v. 
Howbson, B. V. Hardy, [1936] 1 All E. R. 
686 ; 164 L. T. 499 ; 62 T. L. B. 361 ; 26 
Or. App. Rep. 176 ; 30 Cox, C. 0. 379, 
C. C. A. 

10,854. Add. Annotaiicm : — Consd. R. v. Bassey 
(1931), 47 T. L. R. 222. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — B. v. Harrison (1930), 22 Cr. 
App. Rep. 82, C. C. A. 

10,411. Add. Annotation : — Refd. R. v. Bernhard, 
[1938] 2 K. B. 264. 

10,433. Add the following para. : — 

Where it was proved that a prisoner, to 
obtain money, said to a prosecutor, “ If you 
do not assist me, I will say you took indecent 
liberties with me some time ago ” : — Held : 
not sufficient to sustain a count which 
charged that he threatened to accuse the 
prosecutor of having attempted & en- 
deavoured to commit with him “ the abomin- 
able crime,” etc. 

10,471. Add. Annotation : — Refd. Thorne v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

10,475. Add. Annotation : — Refd. Thome v. Motor 
Trade Assocn., [1937] 3 All E. R. 167. 

10,480. Add. Annotations : — Consd. Thorne v. 
Motor Trade Assocn., [1937] 3 All E. R. 167. 
Refd. R. V. Denver, [1926] 2 K.B.258; Hardie 
<fe Lane v. Chilton, [1928] 2 K. B. 306 ; R. v. 
Bernhard, [1938] 2 K. B. 264. 

10,487a. Demand of money as alternative to in- 
clusion in stop list — Protection of trade 
interests.] — D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc . : — Held : 


PART XXXIV. SECT. 3. SUB-SECT. 3. 

10.334 V. .] — On the trial of a 

charge under Criminal Code, s. 367, 
the fury should be Instructed to deter- 
mine, leaving aside any directions 
which may bo in evidence with respect 
to the disposition of the money allocod 
to have been misapplied, whether 
without such directions the relation- 
ship of debtor Sc creditor would exist 
between tho parties, & that if it would 
the directions must have been in 
writing, & that, if it would not, oral 
directions would bo sufllolent to 
support the ehtirge.— U. v. Swityk, 
[1925] 1 D. L. R. 1015; ri925] 1 

W. W. R. 056 ; 43 Can. Crim. Cos. 
245.— CAN. 

10,384 vl. .] — ^Misappropriation 

of money given to a person to pgy ofif 
a mtge. & used for other purposes 
held on tho facta not to constitute 
theft. — R. V. PoTTKn : R. v. Van 
OtTDBNAL, [1937] 1 D. L. R. 469 ; 67 
Can. O. C. 249 ; 51 B. C. R. 361.— 
CAN. 

n i. .] — Though there may be 

oiroumstanoos imder which a person 
who has paid trust money Into his 
overdrawn bemking account may be 
able to negative the presumption of 
fact that he intended to convert it to 
his own use & to deprive the owner of 
his property in it, yet, if the accused 


foils satisfactorily to displace this 
presumption, the ot. is entitled to draw 
the inforonc-e that the crime of theft 
has been proved. — R. v. Weiss, [1934] 
A. D. 41.— S.AF. 

sf. Money mud he received as trustee.] 
— Fournier v. R. (1933), 60 O. C. O. 
135.— CAN. 

PART XXXIV. SECT. 4. 

s i. Knowledge of falsity .] — 

Accused, who was managing director 
of a raining oo.. In the statemonts 
which he made, adopted & relied upon 
reports made by the mine manager, 
which he believed to be accurate & 
true : — Held : his statements did not 
go beyond the meaning to bo attributed 
to tho mine manager’s reports of the 
result of the work upon the ground ; & 
it could not therefore be said that 
accused published statements which 
were false to his knowledge in any 
material particular, withlu scot. 414 
of the Criminal Code. — R. v. Har- 
COURT, {1930] 1 D. L. R. 736; 62 

Can. C. d 342 ; 64 O. L. R. 666.— CAN. 

PART XXXIV. SECT. 8. SUB-SECT. 2. 

10i469 i. Letter addressed to non^ 

existeni person.] — Deft, was convicted 
of sendmg a threatening letter ad- 
dressed to “ Sir James W. Molr ” at 
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40, Duke St., Halifax. There was no 
such person as “ Sir James W. Moir,” 
but 40 Duke St. was the business 
address of James W. Moir, by whom 
the letter was received : — Held: doft.’s 
appeal from the conviction failed. — R. 
V. Varbkff (1922), 57 N. S. R. 415.— 
CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 8. 

— B. 

10,465 ii. .1— Where a 

person is indicted on a charge under 
Crimes Act, 1900, s. 99, of having by 
menaces demanded property with intent 
to steal the same, h. wnese the threats 
or menaces used for the purpose of 
obtaining the property -are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, a ludge may 
in his summing up direct the Jury as 
a matter of law, that if they believe 
the evidence for the Crown, the threats 
or menaoes used would constitute a 
menace within the meaning of the 
sect. — R. V. Rasmussen Be Spieqel- 
OLASS (1928), 28 S. R, N. 8. W. 349 ; 
45 N. S. W. W. N. 87.— AUS. 

p i. Eaiortion by eondable.] 

— FL V . Lapham (1913). 24 O. W. R. 
Ill ; 4 O. W. N. 838 ; 21 Can. Crlm. 
Cas. 79 ; 10 D. L. R. 315.— CAN. 



OasM 10,788a— 10,7791). English and Empibe Digest Sufflehent. 


Semble : apart from the circumstances of 
this particular case, if the evidence had been 
confined to the fact that marks had been found 
on doors which mi^t have been made by a 
similar implement, it would have been admis- 
sfble. — R. V. Hatch (1933), 24 Cr. App. Rep. 
100, 0. C. A. 

10.748. Add. AnnotcUion : — Retd. R. v. King, 
[1938] 2 All E. R. 602. 

10.749. Add. Annotation : — Held. R. v. King, 
[1938] 2 All E. R. 602. 

10.750. Add. Annotation : — Refd. R. v. King, 
[1938] 2 All E. R. 662. 

10.751. Add. Annotation: — FoUd. R. v. King, 
[1938] 2 All E. R. 662. 

10,751a. .] — Applt. was convicted, together 

with a man named Burns, of receiving stolen 
goods knowing them to have been stolen. A 
fur coat had been stolen, & shortly after- 
wai'ds the police went to a flat where they 
found the man Bums, & told him they were 
inquiring about some stolen property. He^ 
at first denied that there was anything there,] 
but finally admitted the theft, & produced a 
parcel from a wardrobe. While a policeman 
. was in the act of examining the contents i)f the 
parcel, the telephone bell rang. Bums 
answered it, A: the police heard him say 
’ Come along as arranged.” The police then 
suspended operations, & about twenty 
minutes later applt. arrived, A, being 
admitted by Bums, said ” I have come for the 
coat. Harry sent me.” This was heard by 
the police, who were in hiding at the time. 
The coat was handed to applt. by Bums, so 
that he was actually in possession of it. It 
was cont/onded that the possession by the 
police amounted to possession by the owner 
of the coat, A that, therefore, the coat was 
not stolen property at the time applt. received 
it : — Held : the coat had not been in the | 
possession of the police, A it was therefore still | 
stolen property when applt. received it. — I 
R. V, King, [1938] 2 All E. R. 662 ; 82 Sol. 
Jo. 569, C. C. A. 

10.752. Add, Citation : — 68 Sol. Jo. 254. 

Add, Annotation : — Folld. R. v, Klein (1932), 

„ 23 Or. App. Rep. 185. 


10,752a. .] — Applt. was convicted on an in- 

dictne^ent which charged him with receiving 
sums of money knowing them to have been 
obtained under circumstances amounting to 
misdemeanour, to wit, conspiracy to defraud, 
. contrary to Larcency Act, 1916 (c. 50), 
8. 33 (1). It was contended on his behalf 
that, as the actual obtaining of the goods by 
the conspirators had been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law : — 
Held : as the words of the Act are ” obtained 
. . . imder circumstances which amount to 
. . . misdemeanour ” A not ” obtained . . . 
by misdemeanour,” the indictment was 
properly laid A the conviction must be 
upheld. — R. V, Klein (1932), 23 Cr. App. 
Rep. 185. 0. C. A. 

10,754a. .]— R. v. Hyman (1926), 19 Cr. 

App. Rep. 125, 0. 0. A. 

10,754b. Or obtained — Meaning.] — “Ob- 

tained ” in Larceny Act, 1916 (c. 60), s. 33, 
means obtained physically. — R. v. Missell, 
R. V, Ringle, R. V. Errington (1926), 19 
Or. App, Rep. 109, 0. C. A. 

10,762a. Necessity for.] — On a charge of 

knowingljr receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. — R. v. Evens 
(1930), 22 Cr. App. Rep. 16, C. O. A. 

10,779. Add, Annotation : — Refd. Conn v. Turn- 
buU (1926), 89 J. P. Jo. 300. 

10,779a. .] — (1) To sustain an indictment for 

knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime. — R. v. Freedman (1930), 22 Cr. App. 
Rep. 133, 0. C. A. 

10,779b. Possession of cheque In payment for 

stolen goods.] — Evidence that a prisoner has 
been in possession of a cheque given in pay- 
ment for the purchase of stolen goods is not 
sufficient evidence of possession of the stolen 
goods to justify a charge of receiving them 
knowing them to have been stolen. — R. v, 
Barrow (1934), 24 Or, App. Rep. 141, 
C. C. A. 
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0 i. Distinct from receiving goods 

knowingly stolen.]- — R. v. Ybaman, 
[19241 2 D. L. R. 1110 ; 2 W. W. R. 
452; 42 Oan. Grim. Gas. 78; 33 

B. O. R. 390.— CAN. 

o ii. Effect of participation in 

theft.] — On the trial of a charg-e of 
retaining stolon goods knowing them 
to have boon stolen, the trial Judge 
found that the three accused had 

K & actually participated in Bteal- 
) goods In question. Sc, therefore, 
dismissed the charge, on the ground 
that the c^^cused having themselves 
stolen the goods, could not be convicted 
of retaining them. On appeal by the 
Grown : — Heid : the appeal must bo 
dismissed. — R. v. Brown, [1936] 1 
W. W. R. 539 ; 2 D. L. R. 265 ; 65 
Oan. O. C. 244 ; 50 B. C. R. 339.— CAN, 

n I. .) — ^Appeal from a conviction 

ou a charge of imlawfully receiving a 
cheque knowing it to have lieen 
obtained by an indictable offence. 
The payee of the cheque had obtained 
cash for it on May 16 from the agent 
of a grain elevator oo. who put it tn his 
safe. That night the cheque was 
stolen. It-s next appearance was on the 
following Juno 27 when the accused 


obtained cu«h for it from M., the 
proprietor of a taxi co. The only 
direct evidence of an explanation by 
tho accused of his possession , of the 
cheque was his testimony at the 
trial that he had received it from 
one G. without knowing that it had 
been stolen. G.'s testimony admitted 
that he bad gone with the accused to 
the taxi-cab oihoe but denied any 
knowledge of tho cheque. The cheque 
was a O.N.R, pay cheque & the accused 
had allowed himself to be introduced 
to M., when the latter cashed the 
cheque, as a railway man, which he was 
not, Sc there was evidence that he had 
subsequently avoided M.*8 place : — 
Held : there was ample evidence to sup- 
port the oonviotion. The ease was one 
in which the rule which makes recent 
possession of stolen property evidence 
against the possessor was applicable. — 
R. V. MoDonajld, [19381 1 W. W. R. 
705 ; 2 D. L. R. 630.— CAN. 

«p. Receiving or rekdnwit---Orirninal 
Code, a. 399 — Ttoo separate offences .} — 
R. V. Sbarlb, [19291 1 W, W. R, 491 ; 
51 Oan. Grim. Cm. 128 : 24 Alta. L. R. 
37.— CAN. 
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10,778 iv. Proof of 
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Utat goods stolen.] — Where, on a charge 
of unlawful possession, neither of the 
arresting police constables swore that 
he odtually entertained a suspicion 
that the article had been stolen or 
unlawfully obtedned, Sc the evidence 
only rendered It probable that such 
suspicion existed : — Held : deft, could 
not be convicted. — Corsten v. Noblet, 
[19271 S. A. 8. R. 421.— AUS. 

10,778 V. What evidence 

necessary.] — A person cannot be called 
on to account for his possession of 
property under Police XIII of 

1856, s. 35 (1), unless there Is evidence 
which satisfies, not the police officer, 
but the ct., after Judicial consideration, 
that such property “ may be reason- 
ably suspected of being stolen or 
fraudulently obtained.** — R. v. Dhanji- 
BHAI EntTuri (1895), I. L. R. 20 Bom. 
348.— IND. 

sg. IdentifUxdion of property.] — ^R. v. 
Kolbkrq (1936), 61 B. O. R. 635 ; 68 
Can. C. C. 358.--CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 8. 

— B. 

10,789 ill. .1— The mere finding 

of stolen property in the house where 
accused lived Is not of Itself soffloient 



VoL ZV.— Cfriminal Law. Cases 10,8I6a— 10,997. 


lO^SlSa. Under Frauds by Workmen Act, 

1777 (c. 66), s. 10 — ** Dwelling-house — 
Includes warehouse not attached to dwelling- 
house.] — R. e. Edmundson (1869), 2 E. & E. 
77 ; 28 L. J. M. 0, 213 ; 33 L. T. O. S. 237 ; 
23 J. P. 710 ; 6 Jur. N. 8. 1351 ; 7 W. R. 
666 ; 8 Cox, 0. 0. 212 ; 121 E. R. 30. 

10,865. Add, Amxotations : — Folld. R. v. Currell 
(1936), 26 Or. App. Rep. 116. Refd. Wool- 
mington v, Pubfic Prosecutions Director, 
[1936] A. C. 426. 

10,878a. .] — R. v, Dawson (1926), 19 

Or. App. Rep. 128, C. C. A. 

10,878b. .]-^The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — R. v. Kettering- 
HAM (1926), 19 Or. App. Rep. 159, O. C. A. 

10,808. Add, Annotation : — Refd. Eadie v, I. R. 
Oomrs., [1924] 2 K. B. 198. 


10,005a. .] — R. V, Reynolds (1927), 20 

Or. App. Rep. 126, 0. 0. A. 

10,906a. .] — On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — R. v, Baguley (1926), 19 
Cr. App. Rep. 64, 0. C. A. 

10,027a. Several accused charged with receiving — 
Direction as to possession.] — R. v, Peckham 
(The Younger), No. 3166c, ante, 

10,040. Add, Annotations : — Consd. R. v, Manley 
(1932), 97 J. P. 6. Refd. R. v. Berg, Britt, 
0arr6 & Dummies (1927), 20 Or. App. Rep. 38, 

10,054. Add, Annotation : — As to (2) Apld. R. v 
Woods (1930), 143 L. T. 311. 

10,007. Add, Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


to prove poBseflsion by him, ^here there 
are other inmates ol the house. There 
must be control, exclusive or joint, as 
well. Espeoially is this the case where 
accused was only a casual inmate of 
the house & where the place whore the 
property was found hidden was 
accessible, not only to the other in* 
mates of the house, but to outsiders as 
well. — R. V, Pawlktt, [1923] 1 

W. W. R. 1453 : 40 Can. Grim. Gas. 
312 ; 33 Man. L. R. 103.— CAN. 

b 1. .] — Applt. was charged on 

complaint with having in his possession 
on premises of which he was the re- 
puted tenant or occupier, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. He was present 
when police officers discovered in 
an old underground working on a 
mining lease of which he was the 
holder a lighted furnace, which was 
well hidden. Sc a considerable quantity 
of gold-bearing ore in a crucible in the 
furnace. Applt. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the furnace, ex- 
pressed his opinion that the gold had 
been stolen. Sc blamed some Indian 
minors who were in the vicinity : — 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
suspected of being stolen or unlawfully 
obtained was found, Sc that by Police 
Act Amendment Act, 1902, s. 3, the 
onus of proving ho was not in possession 
of such gold lay on applt. ; (2) applt. 
hod foil^ to prove thah he was not in 
possession of such gold. — Hoepner v, 
Mannino, [19291 W. A. L. R. 42.— 


PART XXXIV. SECT. 14. SUB-SECT. 4. 
—A. 


10,823 1. Inferred from drcumstancea.] 
— Knowledge that goods stolen pre- 
sumed from purchase from a stranger 
at less than wholesale price. — R. v. 
Pomeroy, [1936] 4 D. L. R. 623 ; 67 
Can. G. C. 71 ; 51 B. O. R. 161.— CAN. 


10,828 i. Onus of proof.] — R. c. 
Bkrelovitob (N. 8.) (1926), 48 Can. 
Grim. Gas. 148.— CAN, 


PART XXXIV. SECT. 14. SUB-SECT. 5. 

■ i. .) — While It is true that the 

r®oent possesaion of stolen property 
raises a presumption of fact that, u 
not reasonably explained, the possessor 
is The thief, yet for the raising of such 
a presumirtlon the exidnsiveness of the 
possession or aooets is material. — R. v. 
PAWi^, 11923) 1 W. W. R. 1453 ; 40 
Gas. 812 ; 33 Han. L. R. 

708.-43AM. 

10,851 1. What is rtcerU — MaUrudUy 


of nature of artide.] — R. o. Jones 
(Saak.), [1926J3W. W.R.313; [1927] 3 
b. L. R. 679 ; 47 Gan. Grim. Gas. 380.— 
CAN. 

10.852 iv. .]— R. V. An- 

drews (N.B.) (1925), 44 Can. Grim. 
Gas. 201.— CAN. 

10.852 V. .] — R. V. Jones 

(Saak.). [1926] 3 W. W. R. 313; [1927] 
3 D. L. R. 679; 47 Con. Grim. Cos. 
380.— CAN. 

PARTXXKIv. SECT. 14, SUB-SECT. 6. 

10,861 iv. 1 — Frozooas v. R. 

(1933), 60 O. C. C. 324.— CAN. 

10,861 V. .]-- There is no com- 

mon law, or statutory nilo that posses- 
sion of recently stolen goods is primd 
facie evidence of knowledge that they 
wore stolen, although a jury may, 
with other circumstances, properly infer 
such knowledge from the rectmt posses- 
sion. — R. V. Webb ; R. v. SoirwAitiT:, 
[1936] 1 W. W. K. 225 ; 1 D. L. R. 
685 ; 65 Can. C. 0. 43 ; 43 Man. L. 11. 
507.— CAN. 

PART XXXIV. SECT. 14. SUB-SECT. 8. 

10,901 1. Recent possession of stolen 
property — As evidence of receicinoA — 
R. V. Jones (Sask.), [1926] 3 W. W. R. 
313; [1927] 3 D. L. R. 679; 47 Can. 
Grim. Gas. 380.— CAN. 

10,903 i. Evidence of thief — Must he 
v.orroboraied \ — It api>ears to be now 
undoubted that, on a trial on a charge 
of receiving, the testimony of the 
thief should, under said lule of practice, 
be corroborated. — R. v, Galskv, [193(J] 
3 W. W, R. 491 ; 4 D. L. R. 732 ; 44 
Man. L. R. 364 ; 67 Can. C. C. 108 ; 6 
F. L. J. (Can.) 148.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

•n . Several articles received by different 
persons — Receivers triable jointly .] — 
MUS8AMMAT GDUTANIA V. R. (1927), 
I. L. R. 6 Pat 683.— IND. 


10,975 lii. .]— Obtaining by 

false pretences involves a false repre- 
sentation of ra<5t made with intent to 
defraud, inducing the party to part 
with the money obtained. — R. v. 
Brine (1036), 11 M. P. R. 131.— CAN. 

80 . Licdnliiy althouph facts amount to 
larceny.]-— A charge of unlawfully 
obtaining goods from F., by false 
prot/ences, with intent to defraud. F. 
was not tbo owner of the goods, but 
the bailee for a special purnose : — 
Held : when deft., by fraud, with 
intent to obtain tiio goods from F., 
Induced him to part with thorn, he 
deprived F. of the special property 
in them which bo bad as bailee, as well 
as of the possession thereof, & he was 
rightly convicted. — R. v. CRAMaLV 
(1931), 3 I), h. H. 640 ; O. U. 146; 
55 Cjin. 0. 0. 292.— CAN. 

sq. Jnch'dcd in “ theft .*’] — Obtaining 
rnontiy by fiUse protcnoes Is includtul 
in th(< ofTonce of theft. — Buplehsis v. 
K., [1936] 2 D. h. R. 174; 65 Gan. 
O. (b 255.— UAN. 


PART XXXIV. SECT. 16. SUB-SECT 

2.— A. 

g \yaiver of lien rights .] — 

Held : not a valuable security. — R. v. 
IlonMKS (1931), 56 Can. C. O. 353. — 
CAN. 

8g. Rad che/jue in pamment of account 
not sujficimt .] — Tbo giving of a bad 
cheque in payment of tin account docs 
not amount to obtaining money by 
false pretences, unless additional goods 
& money are obtained thereby. — II. v. 
Freedman, [1936] l D. L. R. 763 ; 65 
Can. G. C. .34.— CAN. 

al. Charge of obtaining several sums — 
Prtmf of one sum .] — On an information 
charging the procuring by false pro- 
teiicoH of sums aggregating to 12,000, 
proof of obtaining one of the sums by 
false pretences is sufficient to sustain 
the conviction. — R. v. OamiIjE (1937), 
08 Can. C, C. 78.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 fl. ,} — In order to con- 
stitute the offence of obtaining money 
by false pretences. It is not neoeseary 
that the fraud should operate in 
preciselT Jtke way intended or expected 
by priMner. H in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is Immaterial that 
the chain of causation was different 
from that which prisoner intended or 
expected.— R. r. Lambassi, (19271 
V.^ R. 349 ; 49 A. L. T. 28 ; [1927J 
Argos L. JR. 297.— AUS, 
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PART XXXIV. SECT. 16. SUB-SECT. 2. 

— B. 

11,001 ii. .1 — Whore ac- 
cused was found guilty of an offence 
under Grimes Act, 1915, s. 181 (a), for 
obtaining goods by false pretences : — 
Held : under the above sect, it was 
not necessary that the property in the 
goods obtained should pass to accused, 
the passing of the property from the 
parson defrauded being sufficient. — 
K. V. O’StTLLiVAN, (19^V. L. R. 614 ; 
647 A. L. T. 3 ; 31 Argos L. R. 263.— 
AUS. 



Cases 11,082— 11,461. English and Empire Digest Supplement, 


11,082. Add, Annotation : — FoUd. R. v. Smith 
(1031), 22 Or. App. Rep. 180. 

11,038a. .] — ^False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v, Sebi.y 
(1028), 21 Or. App. Rep. 18, 0. 0. A. 

11,060a. .] — An allegation that a prisoner 

falsely pretended “ that he honestly required 
[a sum of money] only to secure himself 
against any breach by [an employee] of a 
certain contract ” is a charge of the repre- 
sentation of an alleged existing fact sufficient 
to support an indictment for obtaining the 
money by false pretences. — R. v, Alexandra. 
(1937), 26 Or. App. Rep. 116, C. 0. A. 

11,116. Add, Annotation : — Dlstd. R. v, Boothby 
(1933), 24 Or. App. Rep. 112. 


11,120. Add. Annotation: — Refd. R. v. Punch 
(1927), 20 Or. App. Rep. 18. 

11,346. Add. Annotations : — Refd. R. v. Punch 
(1927), 20 Or. App. Rep. 18; R. v. Woods 
(1930), 143 L. T. 311. 

11,875. Add. Citations 1 K. B. 311 ; 93 

L. J. K. B. 144 ; 130 L. T. 318 ; 27 Oox, 
0. 0. 674 ; [1924] B. A: 0. R. 78. 

Sub-sect. 1 (p. 1012.) 

13 Eliz. c. 5, is now replaced by Law of 
Property Act, 1925 (c. 20), s. 172. 

11,419. Add, Annotation : — Refd. Alexander v, 
Rayson, [1936] 1 K. B. 169. 

11,461. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director (1935), 104 
L. J. K. B. 433. 


PART XXXIV. SECT. 16. SUB-SECT. 2. 
— C. 


11,010 ii. .] — A person 

may be convicted for obtaining goods 
bv false pretences contrary to sect. 405 
of the Criminal Code although the false 
pretence was not made to the person 
to defraud him. It is not essential 
under the Code, as it is in England, that 
the charge should sot out the false 
pretence or give the name of the 
person to whom it was made. — R. tJ. 
Park, [1037] 1 W. W. R. 49 ; 1 

D.,L. R. 497 : 67 G. O. O. 296 ; 6 
L. Jo. 275.— CAN. 


1 i. Charge laid aa to anoth r 

person.] — R. v, Lkxier, [1033] 1 

W. W. R. 688; 69 C. C. O. 343; 41 
Man. L. R. 78.— CAN. 


PART XXXIV. SECT. 16. SUB-SECT. 2. 

— D. 

m i. .] — Where a party is 

induced by false representation to 
part with possession of goods, but does 
not part with the right of property 
therein, there can bo no conviction 
for obtaining goods under false pre- 
tences. — R. r. McManus, [19241 3 
D. L. R. 297 : 42 Can. Crim. Oas. 248 ; 
61 N. B. R. 255.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 
— E. 


11,051 II. .] — A contract pro- 

cured by false pretences, which de- 
scribes an advance as a loan, is no 
defence to a charge of obtaining by 
false pretences. — R. v. James (1932), 
59 0. C. O. 64.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 3. 


11,068 XV. .] — A statement of 

intention to do something in the future 
is not such a pretence as will support 
a presentment for obtaining projiorty 
by false pretences. The prisoner was 
convicted on presentment charging 
that with intent to defraud ho obtu.inod 
from the prosecutrix £100 by falsely 
protending that he desired to marry her 
& intended to do so : — Held : the 
pretence alleged was insutficient to 
found the charge, & the conviction 
must bo quashed. — R. v. Sawyer, 
[1936] V. L. R. 1 ; 42 Aigus L. R. 43.— 


PART XXXIV. SECT. 16, SUB-SECT. 8. 

— B. 

11,114 1. Bu advertisemerU.] — Adver- 
tisements published in newspapers & 
followed by circular letters adoressod 
to persons who answered the advortiso- 
ments, related to an alleged poulo for 
the oorreot solution of which prises 
were offered, but It was in fact no 
puxslo Sc the advertisements & letters 
oontedned misrepresentations which 
deluded those who supposed them- 
selves to be oompetlng for prises Into 
sending money to deft . : — Held : deft. 


was guilty of obtaining by false pro- 
tonces with intent to defraud. It is 
not necessary that the false pretence 
should be made in express words, if the 
Idea Is conveyed. — R. v. Marshall, 
[1930] 2 D. L. R. 856 ; 53 Can. C. C. 
118 ; 65 O. L. R. 279.— CAN. 


PART XXXIV. SEbT. 16. SUB-SECT. 3. 
— D. (a). 

la. Property rtprtseifded aa adequate 
aecurity.] — R. v. Hamilton, [19311 3 
D. L. R. 121 ; 66 O. L. R. 537 ; 55 
Can. C. C. 85.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 8. 
— D. (d). 

11,191 I. Value or extent of business.] 
— R. V. Penny (1925), 35 B. C. R. 

414.— CAN. 


11,191 U. .1— R.V. Boyd, [19311 

1 W. W. U. 332 ; 55 Can. C. C. 168 ; 
25 Alta. L. R. 462.— CAN. 


so. Sale of patent rights — Representa- 
tion hy vendor as to pos^ilUy of sales. ] — 
II. V. Bailey (1931), 55 Can. C. C. 
170— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 

3.— D. (e). 

se. Authority to purchase.}— 
was convicted of theft by false pre- 
tences upon evidence which proved 
that he had obtained goods on orodlt 
from the C. Co. by falsely representbig 
that he had authority to purchase 
thorn on behalf of the E. Co. Applt. 
did not give evidence but matie an 
unsworn statement that he had used 
the E. Co.’s name in order to obtain 
the goods at a lower price: — Held: 
applt. ’8 representation that the E. Co. 
would pay for the goods could only 
mean that he lilmself did not Intend 
to pay for them, & he was therefore 
rightly convicted. — C hipps v. II. (1931), 
52 N. L. R. 18.— S. AF. 

ig. Oum stock represented as treasury 
s/oc«.}— A representation that stock 
sold is treasury stock when it is stock 
of accused Is a false representation. — 
R. V. Jones & Manlove, [1935] 2 
D. L. R. 718 ; 63 Can. O. O. 145 ; 49 
B. O. R, 422.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 
3.— D. (h). 

so. Misrepresentation by building 
company — Property represented as free 
from rtwrtgagcs.y—W.. v. Johnston, 
[1932] 1 D. L. R. 655 ; O. R. 79 ; 67 
0. O. O. 132.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 4. 

11,2661. Reasonable belief 

in ability to pay.} — R. v. Reynolds, 
[1927] S. A. a R. 228.— AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 7, 

n 1. Alleged false repreaentation 

of markei value of bonds — No avermeni 
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t?uU market value not as represented .] — 
R. V. Robertson (N. S.), [19281 4 
D. h. R. 778 ; 50 Can. Crim. Gas. 179. 
—CAN. 

if. Obtaining contract with hotel to 
supply banq^ — Criminal Code, s. 405, 
is appropriate section.] — R. v. Hall 
(1930), 53 Can. C. C. 312.— CAN. 

PART XXXIV. SECT. 21, SUB-SECT. 2. 

11,383 i. Who is a creditor.**] — A 
person who sells goods, other than 
necessaries, to an Infant, & who has 
no enforceable claim for the price, is 
not a “ creditor ** wAthin Criminal 
Code, 8. 417.— K. v. Rash (1923), 41 
Can. Crim. Cas. 215 ; 63 O. L. R. 245. 
—CAN. 

PART XXXIV. SECT. 23, SUB-SECT. 1. 

il. Personating candidate.] — Where 

A. falsely reprosontod himself to be a 
candidate S. at a University oxamlna- 
tien, & answered question papers in 
the name of S., ho was held to have 
caused damage to the University in 
reiiutation & thereby committed the 
offencos of cheating by personation & 
foigory for the puri>ose of cheating. — 
Ashwini Kumar Gupta v. Emperor, 
I. L. R., [1937] 1 Cal. 71.— IND. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

sc. Sale of land.] — An appeal from a 
conviction on a char^ of conspiring to 
defraud affirmed. The accused in- 
duced one B. to agree to buy for 
321,000 certain land, worth not more 
than 13,300, by rejpresenting to B. 
that another man bad already taken an 
option to buy the land for $31,000. 

B. had never seen the land & knew 
nothing of its value. In pursuance of 
the scheme, the accused had ^von an 
option to one W. & introduced him to 
B. as a bond fide purchaser at the 
advanced price, when in fact he was 
but a dummy with whom it hod been 
arranged that ho should make a sub- 
stantial payment on the purchase 
from B. practically out of B.’s own 
money, & then default on the contract. 
Appeal dismissed. — R. v. Burns, 
[19311 2 W. W. R. 58 ; 1 D. L. R. 914 ; 
55 Can. C. C. 70; 25 Alta. L. R. 306. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

I I Accidental burning of ship.] 

— Where a sailor on board a ship 
entered a part of the vessel where 
spirits were kept, for the purpose of 
stealing rum, &, while tapping a cask 
of rum, a lighted match, held by him, 
came in contact with the spirits whlph 
were flowing from the cask tapped by 
him, & a conflagration ensued, which 
destroyed the vessel i-r-Held : a con- 
viction for arson of the ship could not 
be upheld. — R. v, Fauleneb (1877), 
13 Oox. O. 0. 650.— IR. 
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11,467. Add. Annotaiion: — Refd. Shapiro v. La 
Morta (1928), 130 L. T. 622. 

11,503a. Subsequent experiments.] — Evidence 

of experiments made subsequently to the fire 
is admissible in order to show the way in 
which the building was set fire to. — R. v. 
Heseltinb (1873), 12 Cox, C. C, 404. 

11,501a. Form of indictment.] — An indictment for 
an offence under Malicious Damage Act, 1861 
(c. 97), s. 7, is bad in law if it does not contain 
words corresponding to the words in the sect. 
“ under such circumstances . . . amount to 
felony.”— R. v. Hyde (1934), 161 L. T. 20 ; 
98 J. P. 213 ; 78 Sol. Jo. 300 ; 32 L. G. R. 
200 ; 24 Cr. App. Rep. 149 ; 30 Cox, C. C. 
103, C. C. A. 

11,612a. .] — A person may be tried as an 

accessory before the fact to the offence of 
setting fire to a vessel, of which he was at 
the time a part owner. 

There may bo a felonious intent to pre- 


Part XXXV 

11,748. To cross-references following this case 
add ” See, also, Criminal Justice Act, 1925 
(c. 86), 8. 35 (1).” 

11,770. For existing headnote substitute : — 

(1) A. authorised by B., his master, to 
fill up a cheque for a certain sum, fills it up 
for a greater sum : — Field : a forgery, & the 
circumstance of the prisoner, alleging \ claim 
on his master for the ^oater sum, as salary 
then due, was immaterial, even if true. 


judioe underwriters in such a case, although 
the goods insured were never put on board. 
— R. V. Wallace (1841), Car. & M. 200 ; 
2 Mood. C. C. 200, C. C. R. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 38— Time for bringing— 
Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect, with having three 
months before wilfully damaged his premises : 
— Held : the charge should have been made 
within one month. — Dowell v, Beninq- 
PIELD (1841 ), Car. & M. 9. 

11,686. Add. Annotation Refd. British Broad- 
casting Co. V. Wireless League Gazette Pub- 
lishing Co. (1920), 95 L. J. Ch. 272. 

11,709. Add. Annotations : — Consd. Cotterill v, 
Penn, [1930] 1 K. B. 53. Held. Barnard v. 
Evans, [1925] 2 K. B. 784. 

11,738. Add. Annotation: — Refd. Conn v. Turn- 
bull (1025), 89 J. P. Jo. 300. 


. — Forgery. 

(2) Drawer’s signature laid as John 
McNicolo & Co., proved to be John McNicoll 
& Co. : — Held : no variance. 

11,797. Add. Annotation : — Refd. McDonald v. 
Nash, [1924] A. 0. 025. 

11,834. Add. Annotations : — Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v. Cox (1924), 40 
T. L. R. 423 ; T^nderwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 


sd. Intentional wrongful injury.] — 
To constitute the crime of malicious 
injury to property, all that is necessary 
is an intentional wrongful injury to 
another’s property. Upon proof of 
the wronsrful intention the ct. will pre- 
sume malice, though that presumption 
may bo rebutted. — II. v. Masearign, 
[19241 App. D. 11.— S. AF. 


PART XXXIV. SECT. 26, SUB-SECT. 2. 

— B. 

e I. .] — K. was 

charged under Malicious Damage Act, 
1861 (c. 97), 8. 3, with maliciously 
setting fire to a house with intent to 
defraud. The house was K.'s own 
house, & in order to establish an 
intent to defraud. It was alleged that 
the house was insured. The policy 
of insurance was not produced at tUo 
trial, & K. objected to secondary 
evidence of it being given, no notice 
to produce having been served on him 
or on any one else. K. was convicted 
& sentenced. On appeal : — Held : it 
was not necessary that the policy of 
insurance should have been produced ; 
certain admissions which nad been 
made by K. constituted admissible 
evidence proper to be submitted to 
the jury that the house was in fact 
insured, & the appeal must be dis- 
missed. — R. V. Kyle, 11933] I. li. 15. 
— IR. 


PART XXXIV. SECT. 26, SUB-SECT. 0. 

te. Possession of explosive substance — 
Explosive Sufjsiances JettS. 4 — Meaning 
of unlawfully ” dt " maliciously .*’] — 
«cld ; the word ** unlawfully " In 
Explosive Substances Act, s. 4, signifies 
** not for a lawful object,*’ & the word 
“ maliciously *’ means & implies an 
intention to do an act which is wrongful, 
to the del^ment of another person. — 


Dula Singe v. R. (1921), I. L. R. 9 Lah. 
531.— IND. 


PART XXXIV. SECT. 26, SUB-SECT. 
17. 


11,699 il. .1— The fact that a 

stray bull is castrated, in accordance 
with a local custom among stock 
breeders to protect puro-bred stock, 
is not a defence to a prosecution under 
Criminal Code, s. .010 (B) (b), for 
maiming or wounding the stray bull. — 
R. V . England (1925), 43 Can. Grim. 
Gas. 11 ; 19 Soak. L. R. 165 ; 11925] 
1 W. W. R. 237.— CAN. 


8t. What is " urilfully ” killing .] — 
L charge laid under Oimlnal Code, 
. 5.37, of wilfully killing a silver black 
ox which bad escaped from its cage 
ras dismissed on the groimd that the 
ccused’s shooting of the fox was not 
lone “ wilfully,’* within the meaning 
if that term in said section, but was 
ustifled to protect bis property. — R. 
. Peterson (Sask.), [19281 3 W. W. R. 
i16.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

19.— C. 

d i. .] — On appeal from a con- 
viction for wilfully damaging by night 
one window, two cans of paint & office 
furniture to the amount of 120, the 
accused, who had thrown a rock at the 
office window behind which were the 
cans of paint, contended that the cost 
of cleaning up the office was merely 
consequential & could not properly be 
taken into account In finding the value 
of the property damaged, &, os the 
damage to the window & the fjans of 
paint actually amounted to less than 
$5, bo bad been convicted improperly 
of damaging property to the value of 
120 : — Held : the contention could 
not be sustained ; the cost of cleaning 
np the office wsw not ** consequential 
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damage,” but was the value of the 
direct damage to those premises ; & 
said damage was part of the ” event ” 
which, under the definition of ” wil- 
fully ” in sect. 509 of the Code, the 
afjcuscd must bo held to have known 
that ho would probably cause by throw- 
the rock through the window. — H. v. 
HLUflAR, 1 . 19 : 16 ] i D. L. R. 90 ; [19:15] 3 
W. W. R. 2^14 ; 65 C. G. G. 91. — CAN. 

PART XXXVI. SECT. 26, SUB-SECT. 

20 . 

1 — Tiio form of conviction 

ffiould state the amount of Injury done, 
although it should adjudge the whole 
penalty, including the amount to be 
applied according to law. — R. v. 
Krutzel, [1924] 1 D. L. R. 621 ; 1 
W. W. R. 342; 41 Gan. Grim. Gas. 
279 ; 20 Alta. L. K. 19.- CAN. 

PART XXXV. SECT. 1. 

sw. Effect of Customs Jet, 1927.) — 
Customs Act, R.8.C., 1927, docs not 
supersede the Criminal Code In the 
matter of forgery. — R- v* Lapikrbk, 
[19351 2 D. L. R. 545 ; 63 0. C. G. 114. 

A Ki 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,762 I. Ante-dating.] — The ante- 
dating of a document is not a forgery, 
uuloHH it has or could have operated 
to the prejudice of any one. — K. v. 
OoBiND Singh (1926), 1. L. R. 5 Pat. 
573.— IND. 


►ART XXXV. SECT. 3, SUB-SECT. 6. 

ftx. Wife signing husband's name .] — 
iinoe forgery requires a criminal 
otont, a wife who signs her husband’s 
lame on a promissory note, having a 
■eneral mandate to conduct household 
kffalrs, is not guilty of forgery.— 
/’allieres V. R. (1930), 66 Can. <J. 0. 
;83.— CAN. 



Oases 11,884— 12,168b. Enolish and Empire Digest Supplement. 


1 K, B. 776 ; Fenfcon Textile Agsocm. v, 
Thomas (1029), 46 T. L. B, 264 ; Lloyds Bank 
V, Chartered Bank of India, Australia & 
China, [1029] 1 K. B. 40 ; Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K, B. 466 ; Midland Bank, Ltd. v, Beckitt 
(1932), 48 T. L. B. 271 ; SUngsby v. District 
Bank, Ltd. (1931), 48 T. L. B. 114 ; Savory 
Sc Co. V. Lloyds Bank, Ltd. (1932), 48 
T. L. B. 344. 

11,837. Add, Annotation : — Reid. Mason v. Lack 
(1929), 140 L. T. 696. 

11,843. Add, Annotation : — Reid. North & South 
Insmance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

11,935. To cross-reference before this case add 
“ See^ also. Criminal Justice Act, 1926 (c. 86), 
s. 38 ; Counterfeit Currency (Convention) 
Act, 1936 (c. 25). 

11,046a. Request to pay to third party.] — ^A 

customer in the country had an account open 
with a wholesale house in London : a letter 
purporting to come from him was delivered 
at their place of business ; it was in the 
following form: — “I shall feel obliged by’ 
your paying Mr. B. the sum of £2 Is, Sd. &r 
debiting me with the same. You will pleas6 
have a receipt, <& add the amoimt to invoice 
of order on hand.*’ It appeared to be the 
, practice of the house in London to pay to 
country customers on re quests of a similar 
description. The party who sent it by an 
innocent agent, & obtained the money on 
it, wits indicted for forging Sc uttering it. 


The instrument was described in the indict- 
ment as an imdertaking — a warrant — Sc an 
order, each for the payment of £2 7s. 8d. 
The prisoner having been convicted of utter- 
ing, the fifteen judges held the conviction 
wrong, being of opinion that the instrument 
was neither an undertaking, a warrant, or 
an order. — ^B. v. Thorn (1841), Car. & M. 
206 ; 2 Mood. C. a 210 ; 174 E. B. 473. 

.-—Reid. R. v. Vivian (1844), 1 Oar. & B^r. 

719 ; R. V, Dawson (1851), 5 Oox. O. O. 220. 

11,962. Add, Annotation : — Refd. B. v, Ferguson 
(1846), 5 L. T. O. 8. 468. 

12,061a. Certificates procuring admission to Inn of 
Court.]— B. V. Basset, No. 862a, ante, 

12,088a. Delivery of box containing forged stamps.] 

— Delivering a box containing, among other 
things, forged stamps, to the party’s own 
servant that he may carry them to an inn 
to be forwarded by a carrier to a customer 
in the country, is an uttering. If the de- 
livery is in one county Sc the inn to which 
the servant is to carry them in another, the 
party may be indicted in the former county. 
— B. V, CouLicoTT (1812), Russ. Sc By. 213, 
229 ? 168 E. B. 766. 

Annotationa : — ^Refd. R. v, Burdett (1820), 4 B. & Aid. 95. 

Oonsd. Pearson tJ. M'Gowran (1825), 3 L. J. O. S. K. B. 

95. 

12,089. In Citations, for “2 Den. 476 ” read 
“ 3 Den. 476.” 

12,123a. Forged certificates — Obtaining admission 
to Inn of Court.] — R. v. Basset, No. 862a, 
ante. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 


12,167a. In newspaper article.] — N. was the 

author of an article in a newspaper, headed 
“ ^Vhat the Stars Foretell,” which purported 
to forecast general events according to the 
positions of the stars. It also gave a 
particular forecast for each dated day of the 
current week purporting to relate what would 
be the fortunes of people who were born on 
these particular dates. N. was charged with 
pretending to tell fortunes contrary to the 
Vagrancy Act, 1824 (c. 83), s. 4, Sc the charge 
was dismissed upon the ground that the 
article was too vague to come within the 
sect . : — Held : the article being addressed 
to the public generally, Sc stating or fore- 
casting the futui*e of all persons born on a 
certain day did not purport to tell the fortune 
of an individual & was not within the above 
sect. — Barbanell v, Natlor, [1936] 3 All 
E. B. 66 ; 101 J. P. 13 ; 80 Sol. Jo. 876 ; 36 
L. G. B. 40, D. 0. 


12,169a. .] — The offence under 

Vagrancy Act. 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed, 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft. — Stone- 
house V, Masson, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 93 ; 125 L. T, 463 ; 86 J. P. 167 ; 
37 T. L. R. 621 ; 19 L. G. B. 477 ; 27 Cox. 
0. C. 23, D. 0. 

Annotation : — FoUd. Irwin c. Barker (1925), 69 Sol. Jo. 589, 

12,169b. .] — It is not necessa^ to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
professing to tell fortunes. — Irwin v. Barker 
(1926), 69 Sol. Jo. 589, D. C. 


PART XXXV. SECT. 5, SUB-SECT. 1. 

11,888 vll. .) — Aooiwed wrote to 

a rubber stamp oo. orderins a bank’s 
aooeptanoe stamp. The letter falsely 
purported to be cuflued by the mana^r 
of the branch of the bank In question. 
The stamp was made, delivered to the 
aooused Sc paid for, but before it could 


he used the aooused was arrested : — 
Held: the aooused was properly oou- 
vloted of forsory under sect. 466 of 
Criminal Code, even thoush be did not 
intend to prejudice anyone by the letter 
itself. — R. «. fi^RNNBT, [19S5] 2 

W. W. R. 104 ; S D. L. R. 123 ; 63 
O. 0. O. 379 ; 5 P. L. J. (Can.) 86.— 
CAN. 


PART XXXV. SECT. 6. SUB-SECT. 9. 

■y. Seal dt stamps of Liquor Conlrol 
Board.] — R. v., Muxbb (1931), 56 Can. 
C. 0.97.— CAN. 

PART XXXV. SECT. 8 , SUB-SECT. 1. 

ss. VtUrer need not he actaal foroer,] 
— Babb o. H.M.‘ Advocatb, [1927) S. 
O. (J.) 51.— SOOT, 
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VoL XVL CasM 1—158. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL 


Part I.— Contempt of Court Generally. 


1. Add, Annotaiion: — As to (2) & (3) Apld. Re 
William Thomas Shipping Co., Dillon (H. W.) 
Sd Sons, Ltd, v. The Co., Re Thomas (Sir 
Robert, [1930] 2 Ch. 368. As to (3) Refd. 
Ambard v. A.-G. for Trinidad & Tobago, 
[1936] 1 All E. R. 704. 


3. Add, Annotation : — Refd. Apted v. Apted & 
Bliss. [1930] P. 246. 

7. Add. Annotation : — Refd. Ambard v. A.-G. 
for Trinidad &> Tobago, [1936] 1 All E. R. 
704. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 


28. Add. Annotation : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 

43. Add. Annotaiions : — Consd, R. v. Judge, Ex p. 
Isle of Ely Justices? (1931), 100 L. J. K. B. 350. 
Refd. R. V. Edwards, Ex p. Welsh Church 
Temporalities Coi-irs. (1933), 49 T. L. R. 
383. 

46. Add. Citations: — attft nom. R. v. Beownbll, 

1 Ad. & El. 698 ; 3 L. J. M. C. 118 ; 110 B. R. 
13.36. 

Add. Annotation : — FoUd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 

46a. .] — The King’s Bench 

Div. has no power to attach for contempt a 
witness who nas disobeyed a atibpcen-:-' fcotn 
quarter sessions. A clear distinction still e x i'^ts 
between contempt which consists in interfering 
with the administration of justice by aci^ 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts. — R. v. 
Judge, Ex p. Isle of Ely Justices, [1931] 

2 K. B. 442 ; 100 L. J. K. B. 350 ; 144 L. T. 
647 ; 95 J. P. 97 ; 47 T. L. R. 263 ; 75 Sol. 
Jo. 120 ; 29 L. G. R. 418, D. C. 

49. Add. Annotation : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931 ), 100 L. J. K. B. 350. 


54. Add. Annotation : — Consd. R. v. Daily 
Herald Editor, etc., A; Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 263. 

54a. Consistory Court.] — Th(3 publication of a 
statement tending to prejudice the fair 
hearing of a complaint preferred in a Con- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ct. has inherent 
jurisdiction to pn^tect the Consistory Ct. by 
issuing a writ of attachment for contempt of 
ct. against the person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published. — 
R. V. Daily Herald, Editor, Printers & 
Publishers op. Ex p. Norwich (Bp.), R. v. 
Empire News, Editor, Printers & Pub- 
lishers OP V. Norwich (Bp.), [1932] 2 K, B. 
402 ; 101 L. J. K. B. 305 ; 116 L. T. 485 ; 
48 T. L. R. 263 ; 76 Sol. Jo. 166, D. C. 

54b. County court.] — The King’s Bench Division 
has jurisdiction to punish a contempt of a 
county ct. consisting in an obstruction of a 
sale under a distraint levied in pursuance 
of an order of the county ct. — R. v. Edwards, 
Ex p. Welsh Church Temporalities Comrs. 
(1933), 49 T. L. R. 383, D. C. 


Part IV. — Criminal Contempt. 

98. Add. Citation : — nom. 22a Davies, Butson \ 152. Add. Annotation: — Consd. Ambard v. A.-G. 
V. Davies, 4 T. L. R. 580. I for Trinidad & Tobago, [19,36] 1 All E. R. 704. 


PART 111. SECT. 2. 

25 iU. .] — Ots. of Record have 

an inherent power of punishing in a 
summary way any act done or writing 
published, calculated to bring the ct. 
or Judge into contempt, or to lower 
its authority. — Re Tushabkanti 
Ghosh (1935), I. L. R. 63 Calc. 217.— 
IND. 


h I, J—Under Letters Patent of 

Uie Patna High Ct., danse 28, a Div. 
B^oh has power to issue a rule to 
show oauee against oommlttal for 
^ntempt. — Re Mubu Manohar 
Pa^AD (1928), I. L. R. 8 Pat. 323.— 
IND. 

k L Irish Free State.}— The High . 

pt. of Jnstioe of the Free State 
pu JuxteflUotioa to commit for con- 
tempt of ot— A.-G. V. OngBLLY, [19283 
I. R.— 398. m. 

k li. The Hi^ Ot. of Madras 

a ot. of rwHjrd has Jnrlsdtotlon In all 
oontempit of arising 
wltldn its tmritorial Jurtodlotion, even 


if the offender happens to reside outside 
It. — Rajah v. Wjtherjsoton (1934), 
1. L. R, 67 Mad. 831.— IND. 

k lii. .] — Non-Presidency High 

Cts. in India as 3uperU)r Cts. of Record 
have an inherent power to punish con- 
tempt of themselves & this power has 
not been taken away or Jn any wise 
limited by the Contempt of Ots. Act. — 
Habkishen Lal V. R., I. L, R. 
[1937] Lah. 69.— IND. 

k iv. .] — ^The power to commit 

for contempt of ct. was inherited by the 
High Ct. at 'Fort William from the 
Supreme Ct. at Fort William & has 
since been retained in tho High Ot. 
by. subsequent legisiation. Tho iaris- 
diction is -criminal & has m no 
way been affected by the Codes of 
Civil & Criminal Procedure. — Chan dan 
Mall Karnani r. Sardabi Lal Trap AB, 
I. L. R. [1937] 1 Cal. 345.— IND. 

sa. Supreme Court of Alberta.}-^ 
The Sujpreme Ct. of Alberta has In- 
herent furisdiotimi to punish by sum- 
mary process a criminal contempt of 
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I ot., even though committed outside 
' tho courtroom . — Re CAMimaLL &, 
COWPER, [1934] 3 W. W. R. 593 ; 63 
C. C. C. 36.— €AN. 

■b. CorUempt of inferior courie .] — 
No power to punish for contempt of 
an inferior ct. now exists Independently 
ot the Indian Penal Code tk the Con- 
tempt of Courts Act. — M auant 8han- 
TANAND GIR V. MaHANT BABUDR- 
VANAND OiR (1930), I. L. R. 52 All. 
019.— IND. 

PART IV. SECT. 1. 

97 iv. .] — The phrase 

** contempt of ct.'* does not in the 
least describe the true nature of the 
class of offence committed, vis., inter- 
fering with the administration of the 
law in impeding & preventing the 
oourae of justice. Impiisonmeat for 
hreach of interdict being In vindication 
of public law. It must not be aasumed 
that an order for rdease will follow 
upon an apedogy 4t BTomiae of obedieiioe 
to the orders of the ot., even thongji 



Cases 163a— 180b. English and Empike Digest Supplement. 


158a. ■ — — .] — -Whether the authority & position 
of an individual judge, or the due administra- 
tion of justice, is concerned, no wrong is 
committed by any member of the public 
who exercises freely the ordinary right of 
criticising temperately & fairly, in good 
faith, in private or in public, any episode in 
the administration of justice. Provided 
that members of the public abstain from 
imputing improper motives to those taking 
part in the administration of justice, Aj are 
genuinely exercising a right of criticism A; 
not acting in malice, or attempting to impair 
the administration of justice, they are 
immime from proceedings for contempt of 
ct. — ^Ambard V. A.-G. FOR Trinidad & 
Tobago, [1930] A. C. 322 ; [1936] 1 All E. R. 
704 ; 105 L. J. P. C. 72 ; 164 L. T. 016 ; 62 
T. L. II. 336 ; 80 Sol. Jo. 344, P. C. 

164a. ,] — Observations on the distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct. — 
R. V. New Statesman (Editor), Ex p. 
Public Prosecutions Director (1928), 44 
L. R. 301, D. 0. 

166a. .] — R. V. New Statesman (Editor), 

Ex p. Public Prosecutions Director, No. 
164a, ante. 

166. Add. Annotations: — As to (1) Apld. R. v. 
New Statesman, Ex p. Public Prosecutions 
Director (1928), 44 T. L. R. 301. As to 
(2) Apld. R. V. New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R. 
301. Hefd. Ambard v. A.-G. for Trinidad & 
Tobago, [1936] 1 All E, R, 704. 

167. Add. Annotation : — Refd. R. v. People, Ex p. 
Hobbs (1925), 69 Sol. Jo. 494. 

177a. Poster Implying that charge 

amounts to murder.] — R. v. Daily Herald 


(Editor, Printers & Publishers), Ex p. 
Rouse (1931), 75 Sol. Jo. 119. 

179. Add. Annotations : — Refd. R, v. Evening 
Standard, Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Exp. Same (1924), 40 T. L. R. 
833; R. V. Daily Mirror, Ex p. Smith, [1927] 
1 K. B. 845. 

179a. 7 -,] — R. V. ** Surrey Comet 

(Editor, Printer & Publisher), Ex p. 
Baldwin (1931), 76 Sol. Jo. 311. 

179b. — — Results of investigations of private 

detectiv#^.] — When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, 
R. V. Daily Express, Ex p. Same (1924), 40 
T. L. R 833, D. C. 

180a. Charge to grand Jury.] — A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 

Consideration of the question whether or 
not a report published in a ne^wspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, [1925] 2 K. B. 
158 ; 94 L. J. K. B. 611 ; 132 L. T. 767 ; 41 
T. L. R. 291 ; 27 Cox, C. C. 764, D. C. 

180b. Anticipation of defence — Similar statement 
made by accused before arrest.] — When 
appct. was under remand on a charge of 


such apology is accompanied by a 
Btatemont on behalf of ooraplainei that 
he no longer requires the protection 
which the original Interdict gave him. — 
Johnson v. Grant, [1923] S. C. 789. — 
SCOT. 

97 V. .1 — Upon an application 

made to the High Ct. that the editor 
& the proprietor of a certain newspaper 
be punished for contempt of that ct. 
in publishing certain articles & letters 
in the newspaper purporting to criticise 
a decision of the High Ct. : — Held : 
the legal principles applicable In such 
a case are ; (a) The High Ct. has ample 
Jurisdiction to punish summarily those 
responsible lor publications calculated 
to obstruct or interfere with the 
administration of justice, whether 
such publications take the form of 
comment referring to proceedings 
ponding in the ct., or that of unjustified 
attacks upon the members of the ct. 
in their public capacity. (6) In the 
case of attacks upon the ct. or its 
members, the summary remedy of fine 
or Imprisonment is applied only 
whore the ot. is satisfied that it is 
necessary In the Interests of the 
ordered & fearless administration of 
justioe, & whore the attacks are un- 
warrantable. (c) It is the duty of 
the *ot. to protect the public against 
every attempt to overawe or intimidate 
the ct. by insult or defamation, or to 
deter actual & Prospective litigants 
from complete reliance upon the ct.'s 
adimnistration of justice, (d) The 
facts forming the ba^ of the oritioism 
must ho accurately stated, Sc the 
criticism must be fur Sc not distorted 
by malloe. (c) Even although the 
criticism exceeds the bounds of fair 
comment so that other remedies of a 
civil or orimlnal nature are or may be 
available, the ct will not apply the 


summary remedy unless upon the 
principles stated above. (/) In all 
cases of contempt the ct. has power to 
act not only summarily but ex mero 
rnotu. (a) Summary procoodings for 
contempt are criminal in character ; 
therefore reaps, are entitled to invoke 
the principle that guilt should bo 
proved beyond reasonable doubt. — R. 

V. Fletcher, Ex p. KieoH (1935), 62 
C. L. R. 248 ; 41 Argus L. R. 134 ; 8 
A. L. J. 390.— AUS. 

PART IV. SECT. 2, SUB-SECT. 10. 

sd. Disposal of subjcct-matler of 
action.] — There is no rule of law or 
practice which prevents a litigant from 
disposing ot property merely because 
It is the subject-matter of the action. 
Unless some proceeding proscribed for 
the preservation of the property 
pendente Lite is availed of, a party dis- 
posing of the property after the action 
has been brought cannot be said to be 
guilty of contempt of ct. — Aubtman Sc 
Oddson V. Bjarnason, [1932] 2 

W. W. R. 20.— CAN. 

PART IV. SECT. 8. SUB-SECT. 1. 

•p. Sending letter to judge contain- 
ing offensive references to judgment.}— 
Re mhLER (1921), 54 N. 8. R. 529.— 
CAN. 

PART IV. SECT. 3. SUB-SECT. 2. 

166 li. .1 — A newspaper in the 

course of an article called a judge 
“ sycophantic,” Sc accused him of 
having decided a case not according 
to the dictates of justice but in order 
to please others : — Held : ( l ) the 

publication of an artiole referring to a 
case which had been decided might 
amount to contempt ; (2) an artlcie 
soandaiising a ot. or judge was a 


coulcmpt of ct. — R. V. Sayyad Habib 
(1925), I. L. R. 6 Lah. 520.— IND. 

PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. .] — Re Smith's News- 

papers, Ltd., ex p. Hiaos (1927), 28 
S. R. N. 8. W. 85.— AUS. 

170 i. No proceedings pending.] 

— Applt. was fined for contempt in 
respect of matter published by him : — 
Held : (1 ) there behig no attack on any 
ot. or its members, there ct>uld be no 
contempt of ot. in respect of anything 
tending to obstruct the course of 
justioe in the absence of any pending 
proceedings to which the published 
matter could apply; (2) there was 
nothing in the published matter which 
was calculated to prejudice the course 
of justice; (3) the order must be set 
aside. — l^oRTER c. R., Ex p. CJhin 
Man Yke (1926), 37 C. L. R. 433.— 
AUS. 

178 i. Prisoner commiHed for trial — 
Antecedent character of prisoner .] — 
Appct. was charged with breaking Sc 
entering with intent, & on the morning 
of the hearing of the proceedings in the 
police ct. Sc the subsequent morning 
an account of the alleged crime Sc other 
ollences apparently connected there- 
with was published in a newspaper. 
Appct. was committed for trial at the 
criminal sessions. The articles con- 
tained statements that the accused 
was concerned in the commission of 
crimes other than that with which he 
was charged. Sc that the arrest of the 
accused, with another man, was a 
” clean-up '* of many recent burglarlee : 
— Held : these statements might preju- 
dice the fair trial of the accusM, & con* 
Btltuted a contempt of ct . — Re TBOMAg 
(1928), a A. 8. R. 210.— AUa 
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murdering his son, defts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing s^tement : “It was suggested that he 
met his death in an accidental manner through 
the family dog. Prince, knocking over a fully 
loaded double-barrelled gun left against the 
bam door.** On an application to commit 
defts. for contempt of ct. in publishing what 
pu^orted to be a statement of the defence 
which would be pat forward & so prejudicing 
the defence, it appeared that a sii^ar state- 
ment had been made by the accused man 
himself to the police before his arrest : — • 
Held : in the circumstances the statement 
complained of did not come within the 
mischief against which proceedings for con- 
tempt were directed. — R. v. News op the 
World, Editor, Printers & Publishers, 
Ex p. Kitchen (1932), 48 T. L. R. 234 ; 70 
Sol. Jo. 147, D. C. 

182a. Publication of statement that money paid 
Into court — Libel action against newspaper — 
Libel Act, 1845 (c. 75), s. 2.]— (1) The 
amount of a payment into ct. by deft, under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has bee-/, 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action. — R. v. 
Wealdstone News & Harrow News 
(Editor, Printer & Publisher), Harley v. 
Sholl (1925), 41 T. L. R. 508 ; 09 Sol. Jo. 
642, D. C. 

183a. Caption of news film.] — During a procession 
in London, in which the King was riding, a 
revolver fell close to His Majesty’s horse. 
It appeared that it was either thrown by or 
knocked out of the hand of a man who was 
subsequently charged with being in unlawful 
possession of firearms. A news film of tlie 
man’s arrest was shown with the caption 
“ Attempt on the King’s life ” ; — Held : the 
caption was liable to prejudice the accused’s 
fair trial & was a contempt of ct. — R. v. 
Hutchison, Ex p. McMahon, [1930] 2 All 
E. R. 1514 ; 155 L. T. 455 ; 80 Sol. .To. 723. 

190. Add, Annotations: — As to (1) Apld. R. v, 
Wealdstone News & Harrow News, Harley 
V. Sholl (1925), 41 T. L. R. 508. As to (1) 
Consd. Re William Thomas Shipping Co., 
Dillon (H. W.) & Sons, Ltd. v. The Co., Re 
Thomas (Sir Robert), [1930] 2 Ch. 308 ; R . 


V. Daily Herald, Ex p. Rouse (1931), 76 Sol. 
Jo. 119. Apld. R. V, News of the World, 
Editor, Printers & Publishers, Ex p. Kitchen 
(1932), 48 T. L. R. 234 ; R. t^. Daily Worker 
(Proprietor, Printer & Publishers), Ex p, 
Ooulding, R. v. Star, Daily Telegraph & Now 
Leader (Proprietor, Printer & Publishers), 
Ex p, Goulding (1934), 78 Sol. Jo. 800. 
Consd. Gaskell & Chambers, Ltd. v. Hudson, 
Dodsworth Co., R. Hudson, Ex p, 
Gaskell &; Chambers, Ltd., [1930] 2 K. B. 
695 ; R. V. Associated Newspapers, Ltd., p. 
Beyers, R. v. Co-operative Press, Ltd., Ex p, 
Beyers, R. v. Daily Sketch & Sunday Graphic, 
Ex p. Beyers (1936), 80 Sol. Jo. 247. Refd. 
R. r. Evening Standard, Ex p. Public Pro- 
secutions Director, R. * v, Manchester 
Guardian, Ex p. Same, R. v. Daily Express, 
Ex p. Same (1924), 40 T. L. R. 833 ; R. v. 
People, Ex p. Hobbs (1925), 09 Sol. Jo. 494 ; 
R. V. Daily Mirror, Ex p. Smith, [1927] 1 
K. B. 845 ; R. v. Daily Mail, Ex p. Factor 
(1928), 44 T. L. R. 303. As to (2) Consd. Re 
William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. r. The Co., Re Thomas, [1930] 
2 Ch. 368. 

lQ2a. — A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless {inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose. — 
R. V. Daily Mail (Editor), Ex p. Factor 
(1928), 44 T. L. R. 303, D. 0. 

197a. — — .] — R. V. A.sso(mated Newspapers, 

Ltd., Ex p. Beyers, R. v. Co-operative 
Press, Ltd., Ex p. Beyers, R. Daily 
Sketiti & Sunday Graphic, Ex p. Beyers 
(1930), 80 Sol. Jo. 247, D. C. 

200. Add, Annotations : — Refd. R. v. Daily Maib 
Ex p. Factor (1928), 44 T. L. R. 303; 
Re William Thomas Shipping Co., Dillon 
(If. W.) & Sons, Ltd. V, The Co., Re Thomas 
(Sir Robert), [1930] 2 Ch. 308. 

204a. .] — R. V, “ Daily Worker” (Pro- 

prietor, PrINTOR PUBT^ISHTiRS), Ex p. 
Goulding, R. v. “ Star,” ” Daily Tele- 
graph ” & “ New Leader ” (Editors, 

Printers & Publishers), Ex p. Goulding 
(1934), 78 Sol. Jo. 860, I). C. 

2t8. Add. Annotation : — Consd. Re William 
Thomas Shipping Co., Dillon (H. W.) & 
Sons, Ltd. V. The Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 308. 


224a. 


Appointment of receiver for 


PART IV. SECT. 3. SUB-SECT. 3.— 
A. (d) i. 

193 II. .} — R. r. McInboy, 

WniTRsroE (1915). 32 W. L. R. 
764 ; 9 W. W. R. 846.— CAN. 

193 lil. .] — Meriden Brit- 

annia Co., Ltd. v. Walter®. Re Lewis 
<1916). 9 O, W. N. 87 ; 34 O. L. R. 
518.— CAN. 

193 Iv. .]— The ct. will 

not In general punish as a contempt 
lair & aoonrate newspaper report 
PH°llc judicial prooeedings, even 
tnongh such report be likely to pre- 


judice one of tlio parties to such pro- 
ceedings. — Re (Consolidated Press. 
Ltd.. Kx p. Terrill (1937). 37 H. R 
N. S. W. 2.5.5 ; 54 N. S. W. W. N. 
1 00.— A US. 

193 V. .] — The publication of 

comments on a case pending trial in 
a ct. amonnts to contempt of ct.. If 
the commente are such as are likely 
to prejudice the administration of 
Jnstice In the case. — R. v. Mauno Tin 
Saw (1927), I. L. R. 6 Ran. 39.— IND. 

194 i. Creation of prejudice 

essence of offence.}-— A contempt of ot. 


which tends to prejudice the Interest 
of a litigant lu pending litigation is 
criminal cont-empt. — Re Campbell & 
CowPKR. [1934] 3 W. W. K. 693; 63 
C. C. C. 30.— CAN. 

Mg. Cfuirge under necl. 297 (b ) — 
Newspaper article on mob rule.) — A 
newspaper article attacking mob mJe 
held not to amount to contempt of 
ct. because a deft, stands charged with 
an offence under sect. 297 (b) of the 
Olmiual Code. — R. v. Wallbridoe, 
[1036] 4 D. L. K. 376 ; O. R. 482 ; 67 
Can. C. C. 80 ; 6 F. h. J. (Can.) 63.— 
CAN. 



CaiM sste— 874s. English and Empibe Digest Sxtfplement. 


debenture holdent.]-T-Oontempt of ct. may j 
include conduct which, while it cannot I 
directly influence a judge's mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders' action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.'s btisiness, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the* appointment of a receiver, & 
he further stat^ that by so doing they had 
“ smashed the goodwill & organisation of the 
business in a day " &> that “ no one in shipping 
circles can understand this line of conduct." 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im-* 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers : — Held : the publication 
of injurious misrepresentations concerning 
' parties to proceedings in relation to those 
proceedings may amou) t to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, & because it 
may deter persons with good causes of S/Ction 
from coming to the ct., & is thus likely to 
affect the course of justice. — Re Widliam 
Thomas Shipping Co., Ltd., Dillon 
(H. W.) & Sons, IjTD. v. The Co., Re 
Thomas (Sir Robert), [1930] 2 Ch. 368 ; 
99 L. J. Ch. 660 ; 144 L. T. 104. 

/innoiation : — Refd. Gaskoll & Chambera, Ltd. v. Hndeon. 
Dodsworth & Co., R. v. Hudson, Ex p . Gaskell & Chambers, 
Ltd., [1036] 2 K. B. 595. 

224b. Appeal against Clearance Order.] 

— Re South Shields (Thames Street) 
Clearance Order, 1931 (1932), 173 L. T. Jo. 
76, D. 0. 

234. Add, A nnoiation : — Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

286. Add, Annotcdion : — Dbtd. R. v. Payne, [1896] 

1 Q. B. 677. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, O.J.), 


267a. .] — ^Mullabd Radio Valve Co., 

l/TD. V , Bothbrmel Oorpn., Ltd. (1933), 61 
E. P. 0. 1. 

270. Add, AnnoiaMon : — ^Refd. Gaskell & 

Chambers, Ltd. v, Hudson, Dodsworth & Co., 
R. V, Hudson, Ex p. Gaskell A Chambers, 
Ltd., [1936] 2 K. B. 696. 

271. Add, Annotation : — Refd. Gaskell & 

Chambers, Ltd. v, Hudson, Dodsworth A 
Co., R. V, Hudson, Ex p. Gaskell A Chambers, 
Ltd., [1936] 2 K. B. 695. 

274. Add, Annotation : — Refd. Re William Thomas 
Shipping Co., Dillon (H. W.) A Sons, Ltd. 
V, Ihe Co., Be Thomas (Sir Robert), [1930] 
2 Oh. 368. 

274a. .] — Pltfs. were manufacturers of 

apparatus for conveying beer from cellar to 
bar in hotels A public-houses, A defts. were 
competing manufacturers of different ap- 
paratus for the same purpose. Pltfs. brought 

^ an action against defts. alleging that defts. 
had caused to be published to brewers letters 
disparaging pltfs.’ said apparatus, A that 
pltfs. had thereby been prejudiced in, their 
business, A claiming damages & an injunction. 
A circular letter, purporting to be issued by 
defts., was thereupon published to certain 
brewers which enclosed a copy of pltfs.' 
statement of claim, & contained further 
adverse references to apparatus of the kind 
manufactured by pltfs., & a statement that 
defts. intended " to contest this ‘ cock A 
bull ’ claim to the uttermost degree.” It 
appeared that the circular letter & the 
enclosed copies of the statement of claim had 
been sent out by the publicity agent of defts. 
without their knowledge. On behalf of 
pltfs., a motion was made in the action for a 
writ of attachment against defts. for con- 
tempt of ct. in publishing the statement of 
claim & the covering circular letter, A an 
order nisi was obtained for a similar writ 
against the publicity agent for circulating these 
documents, on the ground that his doing so 
was calculated to prejudice the fair trial of 
the action. The agent stated that in doing 
what he had done he had no intention of 
prejudicing the fair trial of the action, A 
that if he had acted improperly he made his 
apologies to the ct. : — Held : the motion 
against defts. should be dismissed, A in the 
circumstances the order nisi against the 
publicity agent should also be discharged. — 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) ii. 

■m. Charge of dishonesty against 
director — Pending trial of misfeasance 
]~"Ncwspaper article charg- 
ing deft, with dishonesty ponding trial 
of a misfeasance enmnions in bkpcy. 
held, a cont-empt . — Re H. v, Souxiway, 
Ex p. CHAUsncRS, 11936] 4 D. L. R. 
321 ; O. R. 469 ; 67 Can. O. O. 77.— 
GAN. 

PART IV. SECT. 3. SUB-SECT. 8.— 
A. (d) Iv. 

sq. Omeral rule,] — A newspaper may 
not, in the guise of reporting public 
judioied prooeedings, indicate the 
writer’s own opinion of the demeanour 
of a witness &; so comment on that 
demeanour. — A.-Q. e. Davidson, 119261 
N. Z. L. R. 849.— N.2. 

PART rv. SECT. 8. SUB-SECT. 8.— 
A. (•). 

• 1. LiabaUv of orinter.]— A 

printer cannot escape liability, by 
alleging a contract with the owner of 


the press that he was not to be 
responsible for the contents of the 
publioatione. — R. v. Maunq Tin Saw 
C1927), I. L. R. 6 Ran. 39.— IND. 


PART IV. SECT. 3. SUB-SECT. 8.— B. 

si. Pending proceedings relaiing to 
patent — Advertisement of other success • 
ful jnroceedings—N o reference, to patent,] 
— M. was pltf. in actions concerning 
the infringement of a iiatcnt pending 
in the Supreme Ct. against a number 
of ladles* hairdressers. Reap., Nows, 
Ltd., inserted a paragraph in its daily 
ncwT3papor, The News, stating that M. 
had Issued writs for the purpose of 
protecting the patent rights claimed 
by him. Some days later M. inserted 
an advertisement in The News which 
stated that hairdressers in South 
Africa had taken proceedings there 
against M.. which had terminated 
by a- deolsion in M.’s favour. The 
advertisement contained no reference 
tc a patent process : — Held : as the 
advertisement contained no reference 

4 


to the litigation before the ct,, there 
was no basis for alleging a contempt or 
that the advertisement oontained any 
matter calculated to prejudioe the 
proper trial of the actions, — R. v, 
Maeder, Re News, Ltd. & Bonnet, 
11936] S. A. S. R. 200.— AU8. 

PART IV. SECT. 8, SUB-SECT. 3.— C. 

sm. Will .] — The publication, as an 
advertisement, bv a newspaper of the 
copy of a will, with the knowledge that 
the will was being propounded by one 
party Sc impugn^ by the other In a 
pending suit, the object of the publica- 
tion obviously being to create an 
atmosphere la favour of the will Sc 
adverse to the contesting party by 
making the public believe in the 
e3dL8tenoe Sc genuineness of the will, 
was calculated to interfere with the 
fair administration of justice Sc 
amounted to a contempt of ct . — Qxmv 
Chajian Prasad e. Baburao Vibhntt 
PararkaR (1981), I, L. R. 53 AIL 712. 
— WD, 




VoL XVL — Contempt o! Court. Casas 274a— 398a. 


Gaskbll & Chambeks, Ltd. v. Hudson, 
Dodsworth & Co., R. V. Hudson, Ex p, 
Gaskbll &'Chambers, Ltd., [1936] 2 K, B. 
696 ; 105 L. J. K, B. 734 ; 156 L. T. 507 ; 80 
Sol. Jo. 721, D. C. 

274b. With names 6l parties.] — R. v. Frrz- 

HUGH, Ex p. Livingston (1937), 81 Sol. Jo. 
258, B. 0. 

283a. Photograph of prlsoner-yldentlty In issue.] 

* — Ifc is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial. — R. v. Daily Mirror, 
Ex p. Smith, tl927] 1 K. B. 845 ; attb nom, 
R. V. “ Daily Mirror ** (Editor & Pro- 
prietors), R. V. Daily Mail ’* (Editor & 
Proprietors), Ex p. Smith, 96 L. J. K. B. 
352 ; 136 L. T. 539 ; 43 T. L. R. 254 ; 28 
Cbx. C. 0. 324. 

Annotation : — ^Refd. R. v. l^awBon, Ex p. Noddor (1937), 81 
Sol. Jo. 280. 

283b. Identity not in issue.] — R. v. Lawson, 

Ex p. Nodder (1937), 81 Sol. Jo. 280, D. C. 

298a. Advertisement misrepresenting result of 
proceedings.] — Gillette Safety Razor Co. 
V. Gamagb (A. W.), Ltd. (1906), 24 

R. P. 0. 1. 

Annotation : — Reid. St. Muagro Manufacturingr Oo. tj. Hutchi- 
son Main (1908), 25 R. P. 0. 356. 

301. Add, Annotations : — As to (1) Consd. McPher- 
son v. McPherson, [1936] A. C. 177. Refd. 
Greenway v, A.-G. (1927), 44 T. L. R. 124. 
As to (2) Consd. Re A. B.’s Petn. (1927), 

L. J. P. 104. As to (6) Refd. Hearts of 
Assurance Co. t;. A.-G. (1931), 47 T. L. R. 679. 

341. Add. Annotation : — N.F. R. v. Jones, Ex p. 
McVittie, [1931] 1 K. B. 664. 

341a. •] — Pltf. obtained judgment in a 

county ct. against deft, for a sum of money 
& costs, & an appeal to the Div. Ct. by deft, 
was dismissed with coats. Pltf.’s solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft, disobeyed a 
bkpcy. notice & an order for payment of the 
judgment debt & costs by instalments. 
Several judgment summonses were obtained 


against deft., but deft, evaded service of 
them. Eventually pltf.’s solr. served deft, 
with a judgment summons within the 
precincts of a ct. of justice where deft, was 
waiting for a case, in which he was pltf., to 
be called on. Deft, applied for a writ of 
attachment against pltf.’s solr. for contempt 
of ct. in so doing ; — Held : in the circum- 
stances, no contempt had been committed 
& the rule must be discharged. 

The rule laid down in Cole v. Hawkins^ 
No. 341, that the serving of process upon 
a party attending his cause in ct. was a con- 
tempt of ct. is now obsolete. — R. v. Jones, 
Exp. McVittie, [1931] 1 K. B. 004; 100 
L. J. K. B. 193 ; 144 L. T. 697. 

343a. Order for distress for tithe — Obstruction of 
sale.] — R. V. Edwards, Ex p. Welsh Church 
Temporalities Comks., No. 54b, arite . 

351a. Dissuading witness from giving evidence.] — 
The ct. refused to grant an attachment 
against deft, for an attempt to persuade a 
material witness for pltf. not to give evidence 
at the trial, it not being shown that the 
witness was prevented from being sub- 
oenaed by means of deft.’s interference. — 
chlesinger V. Fijershbim (1845), 2 Dow. 
& L. 737 ; 14 L. J. Q. B. 97 ; 4 L. T. O. S. 
340 ; 9 Jut. 282. 

377. Add. Annotation : — Refd. Apted v. Aptod & 
BUss, [1930] P. 240. 

378. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

886. Add. Annotation : — Refd. Aptcid v. Apted & 
BUss, [1930] P. 246. 

889. Add. Annotation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

898a. Exercise of discretion sought by petitioner 
in divorce — Effect of suppression of facts or 
false statement.] — A party to a divorce pro- 
ceeding who is asking tu have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences. — Apted v. 
Apted & Bliss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 353 ; 46 T. L. R. 466 ; 74 
Sol. Jo. 338. 


PART IV. SECT. 8, SUB-SECT. 8.--D. 

•o. Misleading headlines .] — Gterbled 
& misleading: headlines in a newspaper, 
amounting: to a criticism of the pro* 
secution’s case in the grulse of a sum- 
mary of the proceedings in ots. calcu- 
lated to produce an atmosphere of 
prejudice in which the proceedings go 
on, is contempt of ct. — Bengal 
Govbrnor in uottnoil V. Tushar- 
KANn Ghosh (1932), 1. L. R. 60 Calc. 
603.— IND. 

PART IV. SECT. S, SUB-SECT. 8.— E. 

283a i. Photograph of prisoner-^ 
Identity in issue,}— It is a grave con- 
^mpt of ot. to publish in a newspaper 
before trial the photograph of a person 
charged with a criminal offence, where 
it should have been apparent to the 
n^d of any reasonable person that 
the necessity, or possible neoesslty, 
of proof of identity of the aocus^ 
person with the criminal has arisen or 
may arise, & such publication is cal- 
culated to i>rejudice a lair trial. — 
V. Tones, 11934J N. Z. L. R. 141. 

283a U. The test to be 

applied in order to determine whether 


the publication of the photograph of 
an accused person, In such a way as 
to state or suggest that it is he who Is 
accused, is a contempt of ct. calling 
for summary action. Is to see whether, 
as at the time when the photojp^ph 
was published, there was a likelihood 
that the Identity of the accused would 
come in question In som<^ aspect of the 
case, so that the publication of the 
photograph would be likely to pre 
judice a fair trial. If tho ct. is satis- 
fied, beyond reasonable doubt, that 
there was such a likelihood, a case for 
intervention Is made out. Tho 
Question Is not whether, on the facts 
then known, a defence based on 
identity Is likely to be successful or 
likely to be set up ; it is whether it is 
not reasonably probable that Identity 
may come in Question. — Re Consoli- 
dated Pbebs. l/ro.fExp. Auld (1936), 
36 S. R. N. 8. W. 596; 63 N. 8. 
W. W. N. 206.--AUS. 

PART IV. 8E0T. 3, SUB-SECT. 4. 

ir. Necessity for interference with 
administration of justice .] — It is con- 
tempt of ot. to publish an article in a 
newspaper oommenting on the pro- 


ceedings in a pending criminal prosecu- 
tion or civil action ; but the summary 
lurlsdlction possessed by a High CJt., 
to punish for contempt, oiivht only to 
be exordsod when it is probable that 
the publication will subBtantlallv Inter- 
fere with the due administration of 
jnstlce. — Tiik Government Advo(7atk. 
lilTRMA V. Saya Sein (1929), 1. L. K. 7 
Ran. 844.— IND. 

PART IV. SECT. 6, SUB-SECT. 1. 

si. Serving subpoena ad test, on 
parly attending proceedings. ] — Ser- 
vice within the precincts of a ct. of 
Justice of a sub^na ad testificandum 
upon a party attending his cause in 
ct. does not constitute a contempt ot 
ct. — Re TOLE, Ex V. Tole (1933), 50 
N. 8. W. W. N. 216.— AUS. 

PART IV. SECT. 6, SUB-SECT. 4. 

•m. Barristers — Slander tending to 
embarrass conduct of case. ] — Asperalons 
cast upon an advocate, with reference 
to the conduct of his case, which tends 
to embarrass him in the further con- 
duct of his client’s case is contempt of 
ct.— A naktalal Singh a v. Waiuon 
(1930), 1. L. R. 68 Calc. 884.— IND. 
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Part V. — Contempt in Procedure. 


^t.^Add. Annotation : — As to (2) Consd. Gower 
V. Gower, [1038] P. 106. 

406a. .] — Owen v, Pritchard, [1876] W. N. 

147 ; 3 Char. Pr. Cas. 367. 

406b. ,] — Ransom v, Boyd, [1877] W. N. 236. 

429a. Consent order — Breach of scheduled 

terms.] — There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 


tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of fiirther breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — Dashwood v. Dash- 
wood (1927), 71 Sol. Jo. Oil. 

482. Add the following paragraph : — 

The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 13, before 
the writ of attachment was issued. 

484. Add, Annotation : — Consd. Cotton v, Heyl, 
[1930] 1 Ch. 610. 


Part VI. — Attachment 

487. Add, Annotation : — Refd. Re Carroll, [1931] 

1 K. B. 817. 

624. Add. Annotation : — Refd. Brendon v. Spiro, • 
[1937] 2 All E. R. 496. 

52ia. Must be order to do an act.] — Pltf. co., which 
had transferred certain shares in another co. 

* to deft. CO. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ** return ** 
of those shares within fourteen days of the 
date oi the order. That order was not 
served upon deft. co. or its directors until 
the lapse of six weeks from the date of the 
order. The copy of the order which was 
served upon deft. co. So upon its directors 
did not have indorsed upon it, as required 
by R. S. C., Ord. 41, r. 6, a memorandum 
stating the penal consequences of disobedience 
to the order. Deft. co. having failed to 
comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 

Ord. 41, r. 81; — Held: (1) the judgment 


and Committal. 

or order for the “ return ” of the shares was 
not a judgment or order to do an act So 
therefore could not be enforced by attach- 
ment ; (2) the order was unenforceable also, 
because it was not served on deft. co. or its 
directors until after the expiration of the 
time limited by the order for the “ return 
of the shares ; (3) the order could not be 
enforced by attachment of the * directors of 
deft, co., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R. S. 0., Ord. 
41, r. 6. — Iberian Trust, Ltd. v. Founders 
Trust So Investment (3o., Ltd., [1932] 2 
K.B.87; lOlL. J.K.B.701; 147 L. T. 399 ; 
48 T. L. R. 292 ; 76 Sol. Jo. 249. 

636. Add. Annotation : — As to {2) Consd. Burrowes 
V, Burrowes (1929), 141 L. T. 201. 

637. Add. Annotation : — Refd. Iberian Trust, Ltd. 
V, Founders Trust So Investment Co. (1932), 
48 T. L. R. 292. 

664. Add. Annotation : — Refd. Iberian Trust, litd. 


PART V. SECT. 1. SUB-SECT. 1.— 
B. (a). 

St. Discretion of court to commit — 
Party unable, to obey order .] — Where a 
party could neither be said to have 
refused aor neglected to comply with 
an order of tbo ct. : — Held : he was 
not guilty of contempt. — R. v, Otty, 
Ex p. Roberts, R. v. White, Ex p. 
Roberts (1922), 50 N. B. R. 401, 411. 
—CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

■V. Costs efr expenses by husband 
respondeiii .] — An order requiring the 
husband, rosp. in a divorce cause, to 
lodge money in ct. to cover costs & 
expenses, or to give a bond there- 
for, is an order for the pajunent of 
money within sect. 2 of Arrest & 
Imprisonment for Debt Act, R. S. B. C., 
1924. — Humber v. Humber, [1930] 2 
W. W. R. 414 ; 60 B. C. R. 4h.— CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

sz. Disobedience must be by party to 
whom order addressed ,] — If A. is pro- 
hibited from doing an act, B. & O. 
cannot bo committed for contempt in 
doing the act unless they are assisting 
or fuding A. — Bassei/s Lunch, Ltd. 
V. Kick, [1937] 1 D. L. R. 235 ; 67 
O. C. C. 254,— CAN. 


PART V. SECT. 2, SUB-SECT. 8.— K. 

sw. To hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition .] — A solr. was 
ordered by the ct. to hand over papers 
to another solr. & failed to do so : — 
Held : guilty of contempt. 

An offer was made to band over 
subject to certain specified conditions : 
— Held : a refusal of this offer was 
Justified . — Re Bryant. Isard & Co., 
Ex p. Langley, [19241 1 D. L. R. 49. — 
CAN. 

■X. To refrain from integer enct wUh 
business .] — Cumberland Railway & 
Coal Co. v. McDodoall (N. S.) (1911), 
9 E. L. R. 289.— CAN. 

■y. To reinvest money — In purchase 
of house — Registration in specified 
names .] — An order made in a divorce 
action commanded resp., in the event 
of his selling his residue, to reinvest 
the purchase-moneys ** immediately ** 
In the purchase of a new home & to 
renter It in the joint names of the 
omoial guardian Sc resp. in trust for his 
children : — Held : the failure of resp. 
to comply with the terms of the order 
as to the registration of the new home 
in which ho had invested the proceeds 
of the sale of the home refeni^ to in 
the 6rder constituted a contempt of 
ct. which under its inherent powers 
the ct. could punish by committal, 
although the order was made when the 
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applicable Divorce rules did not con- 
tain any provision similar to sect. 79 
or sect. 97 of the present Divorce 
rules. — M idolet v. MidgleY (B. C.), 
[1929] 3 W. W. R. 121.— CAN. 

•z. Order forbidding picketing .] — 
Employees who disobey an injunction 
forbidding picketing are guilty of 
contempt. — Bassel’s Lunch, Ltd. v. 
Kick, [1936] 4 D. L. R. 106 ; O. R, 
445 ; C7 Con. C. O. 131.— CAN. 

so. .] — On a motion for an order 

that reaps. , not parties to the action, 
bo committed for contempt in aiding & 
abetting a breach of an injunction 
against besetting & watching pltf.’s 
Iiremises : — Held : the order should 
go. — Tsang v. Local No. 816, Hotel 
& Restaurant Employees Inter- 
national Alliance, Re Nuttall & 
Tomchuk, [1937] 3 W. W. R. 621. — 
CAN. 


PART VI. SECT. S. 

623 1. Not limited company — Fine 
appropriate remedy.}— Held : although 
the ct. cannot order the issue of a writ 
of attachment against a limited oo. for 
contempt of ct., it can, where it is 
satisfiod that a contempt has been 
committed, inflict the appropriate 
punishment, namely, order the oo. to 

S ay a fine. — C anadian General 
' lEOTPio Co., Ltd. v, Toronto 
Electric Supply Oo., Ltd., [1935] 
Ex. 0. R. 16.— CAN. 



Vol. XVI. — Contempt of Court. Cases 664 — ^1071a. 


V. Foimders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

582. Add the following para. : — 

But where such an injunction has been 
granted, it ought, in the absence of un- 
necessary delay, to be obeyed until the motion 
is substantially disposed of upon the merits. 

607. Add. Annotation: — Retd. Oapron v. Capron, 
[1927] P. 243. 

631. Add. Annotation : — Refd. Iberian Trust, Ltd. 
V. Founders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

631a. .] — Iberian Trust, Ltd. v. 

Founders TrusI* & Investment Co., Ltd., 

No. 628a, ante. 

689a. Not enforceable by attachment.] — 

Iberian Trust, Ltd. v. Founders Trust &l 
Investment Co., Ltd., No. 628a, ante. 

698. Citations: — For “3 Bing. 223 ; 11 Moore, 
C. P. 65 } 4 L. J. O. S. C. P. 57 ; 130 E. R. 
498 ” read “ 3 Bing. 223 ; 130 E. R. 498 ; 
svb nom. Thorpe v. Gisbourne, 11 Moore, 
C. P. 55 ; 4 L. J. 0. S. C. P. 67.” 

709. Add. Annotation : — Folld. R. v. Wealdstone 
News &; Harrow News, Harley v. Sholl (1925), 
41 T. L. R. 608. 

709a. .] — R. V. Wealdstone News & Harrow 

News (Editor, Printer Sc Publisher), 
Harley v. Sholl, No. 182a, ante. 

710. Add. Annotation: — As to (1) Refd. Shrager 
V. Dighton, [1924] 1 K. B. 274. 

776a. Substituted service — When ordered .! — Re A 
Solicitor, [1892] W. N. 22 ; 36 Sof Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.] — Held: the service was no I 
sufficient. — Brago v. Hatchard (1858), 28 
L. J. Ex. 35 ; suh nom. Re Bragg Sc 
Hatchard, 32 L. T. O. S. 132. 

882a. Court of first instance — Enforcement of 
order of Court of Appeal.] — The appropriate 
ct. of first instance is the proper tribunal to 


enforce injunctions granted by the Ct. of 
Appeal. — Pott v. Stuteijsy, [1935] W. N. 
140 ; 180 L. T. Jo. 113 ; 8 L. Jo. 134. 

894. Add. Annotation : — As to (1) Refd. R. r. 
Central Criminal Court JJ., Ex p. L. C. 0., 
[1926] 2 K. B. 43. 


Sub-sect. 7. — Second Order. 

(Vol. XVI., p. 76.) 

926a. First not executed — Whether second Irre- 
gular.] — It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, buu which has not been acted on. — 
Andrews v. Walton (1846), 1 Ph. 619 ; 41 
E. R. 768. 

931a. Irregularity of attachment.] — R.e 

Bevan & Girling (1863), 12 W. R. 196, L. JJ. 

950a. Accused already In custody — Need not be 
brought into court.] — It is not necessary to 
bring up a party who is in custody for non- 
payment of costs. — O t.dfield V. CoBBErr 
(1849), 12 Beav. 91 ; 50 E. R. 996. 

1005. Add. Annotation: — Consd. Ainbard v. A.-G. 
for Trinidad & Tobago, [1936] 1 All E. R. 
704. 

1030a. ^ — •] — After an order for a 

writ of attachment had been made against 
a sob', in default further time was given by 
his client, the creditor, on part parent 
being made. On further default the writ was 
executed, & the solr. imprisoned : — Held : 
the right to enforce the wilt had not been 
waived. — Re A Solicitor (1895), 64 L. J. Ch. 
894. 

1071a. Deposit of permit or passport In court — 
Imprisonment for taking Infant out of Juris- 
diction.]— Adami V. Adami (1929), 73 Sol. Jo. 
557. 


part VI. sect. 6, sub-sect. 3.— 
B. (a) ii. 

674 i. General rule — Notice sufficient 
without service.] — If a person (mjolnod 
by a prohibitory iujunction becomes 
aware without personal service of the 
oxistonco of the order & nerertbelcBs 
commits a fault, ho is just as liable to 
attachment as If ho had been personally 
served. — Elliott v. Appleton (1923), 
19 Tas. L. R. 20.— AU8, 

PARJ VI. SECT. 6, SUB-SECT. 6.— C. 

697 Iv. .] — On an applica- 

tion by notice of motion for committal 
for an allejped contempt of ct. by 
publlshinf? an article in a newspaper, 
It was shown that a space of over three 
months had elapsed between the 
publication & the motion : — Held : the 
jurisdiction of the ct. should not be 
exercised on notice of motion. — R. v. 
Joyce, Ex p. Port Pirfe Corpn., 
[19301 S. A. 8. R. 56.— AUS. 

8 i. Di8ot)edience by sheriff.] — 

An application to commit the sherifF 
for not paying a sum of money into 
ct. as ordered Dy a Judgment must be 
made promptly. — Overn v. Strand 
(No. 2), [19331 3 W. W. R. 85 ; 4 D. L. R. 
541 ; 47 B. C. R. 38.— CAN. 

PART VI. SECT. 6, SUB-SECT. 8. 

p 1. ,1 — Before an order for 

committal for contempt will be made 
for falling to carry out an undertaking 
given the ct. there must bo the clearest 
evidence that there has been an actual 


breach of the undertaking. — L owe 
C’HONO V. Gilmore, [1936] 3 W. W. H. 
595 ; 51 B. (J. R. 157.— CAN. 

PART V SECT. 6, SUB-SECT. 4. 

■z. Direction to issue urit of 
attachment may be to clerk of Supreme 
Court — Writ to be entitled in Supreme 
Court.] — lie Drought Area Hkliee 
Act, Snowden v. Baker, [1922] 3 
W. W. R. 1002.— CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 

974 i. Attachment — Whether sheriff 
can take bail — Before return of writ .] — 
Lane r. KiNOSftnLL (1850), C U. 0. R. 
679.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— A. 

h I. Not breach of undertaking 

by solicitor.]— Re Kean & Bird, [1927J 
4 D. L. R. 661 ; [19271 3 W. W. R. 
369 ; 48 Can. Grim. Gas. 363.— CAN. 


PART VI. SECT. 9. SUB-SECT. 2.— D. 

m f, .1 — It is competent for the 

Judicial Committee to give leave to 
appeal & U) entertain appeals against 
orders of cts. of record overseas Im- 
posing penalties for contempt of ct. 
In such cases the discretionary power 
of the Board to grant leave to appeal 
will be exercised with great <»re. 
When interferences with the adminis- 
tration of Justice amount to contempt 
of ct., they are oitosi -criminal acts, & 
orders punishing them should, generally 
speaking, be treated as orders in 


criminal cast H. & leave to appeal against 
tboni should bo granted only on tho 
well-known princii>le8 on which leave 
to appeal In criminal cases is given. 
Whether the authority He position of an 
individual judge or tho duo administra- 
tion of JUBtico is concerned, no wrong 
is committed l>y any /ueinhcr of tho 
public who exorcises the ordinary right 
of criticising in good faith in private 
or public tho public act done in tho 
seat of justice.' — A.-G. for Trinidad 
& Tobago v. Ambaud, [1936] 2 

W. W. U. 252.— CAN. 

n i. .] — No appeal lies to tho 

Privy Council against a committal 
for contempt of vt.—Re TusnAn- 
kanti Ghobh (1935), I. L. R. 63 Calc, 
287.— IND. 

PART VI. SECT. 10. SUB-SECT. 6.— A. 

b i. .1 — Harris v. Myers (1864), 

1 Ch. Ch. 229.— CAN. 

PART VII. SECT 1. SUB-SECT. 6. 

1144 iii. By filino oltjections to 

report of official referee.] — In a case 
where a deft., having been peremptorily 
ordered by tho ct. to file her accounts 
before the official referee, failed to do 
BO, but subsequently wanted to file her 
exceptions to the report of the referee ; 
— Held : she could do so even though 
she continued to he in contempt, 
confining herself strictly to the defence 
of her rights. — Chandra Das e, 
Rasebwari Chaudhurani (1928), 
I. L. H. 55 Calc. 1110.— IND. 


7 



Oases 2— ^b. English and Emfibe Digest Sufflement. 

COURTS. 


Part I. — What 

2. Add. Annoiaiiona : — Refd. Collins v. White- 
way, [1927] 2 K. B. 878 ; Heajts of Oak 
Assurance Co. v. A.-(3t. (1931), 47 T. L. R. 679 ; 
O’Connor v. Waldron, [1935] A. C. 76. 

S. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1981), 47 T. L. R. 
679. Refd. Collins v. Wbiteway, [1927] 2 
K. B. 378. 

5. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 

679 ; O’Connor v. Waldron, [1936] A. 0. 76. 
Refd. R. V. Bath Compensation Authority, 
[1926] 1 K. B. 686; Collins v. Whiteway, 
[1927] 2 K. B. 378. 

6« Add. Annotations : — Refd. Prome United 
Breweries Co. v, Bath JJ., [1926] A. C. 686 
Ri V. Leicester JJ., Ex p. AUbrighton, [1927]* 

1 K. B. 667. 

9,. Add. Annotation: — Refd. Prome United 
Breweries Co. v. Bath JJ., [1926] A. 0. 686. 

IQ. Add. Annotations : — Consd. R. v. Bath Com- 
pensation Authority, [l'^25] 1 K. B. 686. 
Apld. R. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 

R. V. Sheffield JJ., Ex p. Rawson (1927), 
138 L. T. 234 ; R. v. Hendon Rural District 
Council, Ex p. Chorley (1933), 97 J. P. 210. 

11. Add, Annotations: — Consd. Veal v. Heard 
(1930), 46 T. L. R. 448. Refd. Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

11a. Assessment Committee.] — It may be 

that, like some kinds of licensing justices, 
the Assessment Committee is not a “ court ” ; 


is a Court. 

it does not hear evidence on oath, & has no 
particular rules of procedure, though it acts 
under a statutory duty & authority 
(SoBUTTON, L.J.). — Bottomley v. West 
Derby Assessment Committee, Mbbsby 
Docks & Harbour Board v. West Derby 
Assessment Commettbe, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 
tomlby V. Liverpool Grain Storage & 
Transit Co., Ltd., [1932] 1 K. B. 40 ; 146 
L. T. 692 ; 95 J. P. 186 ; 47 T. L. R. 468 ; 
29 L. G. R. 676, C. A. 

15. Add Annotations: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. Refd. O’Connor v. Waldron, [1936] 
A. C. 76. 

17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. 80).]— HeW; a ct. dis- 
charging administrative duties only. — Col- 
lins V. Whitbway (Henry) & Co., [1927] 
2 K. B. 378 ; 96 L. J. K. B. 790 ; 137 L. T. 
297 ; 43 T. L. R. 532. 

Annotation : — CoDBd. Hearts of Oak Assuranoe Co. v. A.-G. 
(1931). 47 T. L. R. 679. 

17b. Matters for consideration.] — (1) A tribunal 
is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision ; (2) nor because it hears 

witnesses on oath ; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide ; (4) nor 
because it gives decisions which affect the 
rights of subjects ; (6) nor because there is 
an appeal vto a ct. ; (6) nor because it is a 
body to which a matter is referred by another 
body (per Cur.). — Shell Go. op Australia, 
Ltd. V. Federal Comr. of Taxation, [1931] 
A. C. 276 ; 100 L. J. P. C. 65 ; 144 L. T. 421. 

Annotation : — As to (2) Refd. O’CTonnor v. Waldron, [1936] 
A. O. 76. 


Part IV. — Jurisdiction. 


22a. Death of judge during trial — Jurisdiction of 
another judge to continue hearing.] — Sernble : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge. — Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T, 637 ; 92 J. P. 
37 ; 44 T. L. R. 268 ; 26 L. G. R. 124, C. A. 
Annotations : — Distd. British Reinforced Concrete Englneor- 
lug Co. V. London St North Eastern liy. Co. (1928)7*0 Ry. 
& Can. Tr. Cas. 78. Refd. Pulker v. Fulker, [1936] 3 
All E. R. 636. 


22b. .] — Where during proceedings with- 

out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at the request of the parties preside at 
the continuation of the hearing, after reading 
the shorthand notes of the evidence, & need 
not have the witnesses recalled . — Re British 
Reinforced Concrete Engineering Co., 
Ltd.’s Application (1929), 46 T. L. R. 186; 
20 Ry. & Can. Tr. Cas. 78. 


PART I. 

1 ^ J. Commission of ino^iiry .] — 

The Inquiry of a Commission appointed 
to inquire Into St report upon the work- 
ing or any existing law St regarding the 
neoessity or expediency of any pro- 
posed legislation is not of such a nature 
as to admit parties, St such Commission 
exercises no judicial functions St is not 
a judicial tribunal in any legal sense, 
the Inquiry if) not a judimai inquiry, & 


therefore prohibition will not lie. Sc no 
question of bias or interest on the part 
of a member of such Commission can 
arise. — Timbrrlxnds Woodpulp. Ltd. 
r. A.-Q., [19341 N. Z. L. R. 270 ; 
Q. L. R. 269.-^.Z. 

sa. N ot income tax hoard of tsppedl .} — 
A board of appeal oreatea under 
Income Tax Assessment Ao^ 1922- 
1923, s. 41, is not a High Ct. or a 
federal ct.- Britisb Imperial Oil Co., 
Ltd. r. Federal Comb, of Taxation 
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(1926), 36 C. L. R. 422 ; 31 Argos L. R. 
129.— AUS. 

sb. Not Medical Council of Phy- 
sicians .] — The Medical Council of 
Phirsioians St Surgeons of Saskatchewan 
acting under Medical Profession Act, 
R. S. 8., 1920 (c. 136), s. 40. is not a ot. 
— Hunt e. College of PHTfuciANs St 
SUROEONB OF SASKATCHEWAN, [1926 
4 D. L. R. 884 ; [1985] 8 W. W. R. 
T58.— CAN. 



VoL XVI.— Courts. Oases 22o— 38. 


22o. Retirement of Judge after Judgment reserved — 
Judgment read by consent.] — Hallam v. Hal- 
LAM (1930), 47 T. L. R. 207 ; 76 Sol. Jo. 167. 

22d. Court wltb local jurisdiction — Acts to be done 
within jurisdiction — In absence of contrary 
intention.] — Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction. — Re O’Loghlen, Ex p, 
O’Loqhlen (1871), 6 Oh. App. 406 ; 40 
L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 469, 
L. JJ. 

Annotation : — Refd. Re Morton, Ex p, Robertson (1875), 
L. R. 20 Eq. 783. 

25. Add. Annotation : — Consd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
L. T. 805. 

30. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1920] A . 0. 444. 

33a. Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (Lord Lore- 
burn, C.). — Glasgow Navigation Co. v. 
Iron Ore Co., [1910] A. C. 293 ; 79 L. J. 
P. 0. 83 ; 102 L. T. 435 ; 11 Asp. M. L. C. 
387, H. L. 

33b. Will not decide academical question.] — 
Tindall v. Wright (1922), 127 L. T, 140; 
86 J. P. 108 ; 88 T. L. R. 621 ; 00 Sol. Jo. 
624 ; 27 Cox, 0. 0. 212, D. C. 

35. Add. Annotations : — Refd. Duff Development 


Co. Kelantan Government, [1923] 1 Oh. 
886 ; Compania Mercantil Aj*gentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816 ; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 

37. Add. Annotation : — Consd. The Fagernes, 
[1920] P. 185. 

37a. Waters within fauces terrae.] — Defts., 

"*^an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.* 
vessel in the Bristol Channel some 10 J or 
12i miles from the English coast & 9J or 7J 
miles from the Welsh coast according to the 
respective cases. The ct. wsis informed by 
the A.-G. that he was instructed by the 
Secretary of State for Homo Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial soverei^ty of His Majesty 
extended : — Held: having regard to the state- 
ment of the A.-G. {see (\)N8TITutii)Nal Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — The Pagbrnbb, [1927] P. 311; 90 
L. j. P. 183; 138 L. T. 30; 43 T. L. R. 
746 ; 17 Asp. M. L. C. 326 ; suh nom. The 
Fagernes, Cornish Coast (Owners) v. 
SociETA Nazionale Dt Navigazione, 71 Sol. 
Jo. 634, C. A. 

38. Add. Annotations: — As to (1) Consd. The 
Fagernes, [1926] P. 185. Generally, Refd. 
China Navigation Co. r. A.-G. (1932), 48 
T. L. R. 375. 


PART IV. SECT. 1. 

sb. Jurisdiction of Debt Adjustment 
Board-— Not vos9tS9ejd by courts.] — The 
powers conferred on the Debt Adlust- 
ment Board by Debt Adjustment Act, 
1933, to act upon oompaasionate 
grounds In dealing with disputes be- 
tween debtors & creditors are not 
possessed by the cts., & for the ots. to 
presume to act on such grounds would 
be to assume a power & a Jurisdiction 
which they do not possess. — Trust & 
Loan Co. op Canada v. Lindquist, 
11933] 2 W. W. R. 410.— CAN. 

• 0 . Judgment torUien on leave — Or in 
retirement.] — There does not appear to 
be any ground for drawing a distinction 
between the writing of a judgment 
while a judge is onleave & the writ- 
ing of a judgment by a judge who has 
gone on retirement. Both are validly 
prononnoed. — Baramdbo Pandb v. 
Debidatt Singh (1930), I. L. R. 63 
All. 133.— IND. 

sf. Jurisdiction to hear case in which 
judge interested — A%rplication ofineome 
Tax Act to cMl servonfs.]—'* Wages,” 
as defined in said Act, includes the 
salary ” of any jnd^ of any Dominion 
or provincial (5t.” With respect to the 
consequent apparent dlsquallfioation 
of the judge below & of the Ct. of 
^peal to deal with the present case : — 
Heid : there being no judges who are 
not In like position, the ct. must pro- 
ceed ex necessitate. — ^A.-G. for Mani- 
toba tj. Habfer ; A.-G. for Manitoba 
V. Forbes; A.-G. for Manitoba v. 
Bbookrs, (19341 3 W. W. R. 681 ; 
(19351 1 D. L, R. 410 ; 42 Man. L. B. 
669 ; affd.. (1936] S. O. R. 40 ; 1 
D. L. R. 445.~;CAW. 

sk. — ^BsOoNflrnrunoNAL 

Questions Acrr^Re Income Tax Act, 
1932, (1936) 2 W. W. R. 448.— CAN. 

PART IV. SECT. 2, 8I7B*8ECT. 1. 

24 ¥i. ,1— The ct. Is an Institu- 


tion organised by the people through 
thoir representatives for the purpose 
of giving to those applying to it their 
lights according to law, the law not 
being made by the ct. but laid down for 
it by authority. — S oott v. Soo'TT, 
[1930] 1 D. L. R. 53; 640 L. R. 
422.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1.— A. 

■d. Power to act as appeal court from 
inferior cowrf.j— Whore an inferior ot, 
is acting within its Jurisdiction, the 
Superior Ct. has no power ^common 
law to assume the functfin of an 
appellate ct. & review its oonoluslons 
by means of a writ of habeas corpus 
either with or without certiorart . — 
Re Chinbsb Immigration Acrr & Leb 
Chow Ying (1928), 49 Can. Orlm. Cas, 
168 ; 39 B. O. R. 822.— CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

46 vll a. Depui’Y 

Federal CJomr. of Taxation for 
Tasmania v. Thomas (1924), 35 

C. L. R. 299.— AUS. 

45 vii b. .] — Juiis- 

dioUoD of a county ot. action against 
a non-resident of the judicial division 
In which the action is entered cannot 
be sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
action arose therein.— C omba v. Simp- 
flON, (19251 4 D. L. R. 1002 ; [1925J 3 
W. W. R. 641 ; 36 Man. L. R. 236.— 
CAN. 

45 vll e. .1— Re Noble 

V. Cline (1839), 18 O. B. 33.— CAN. 

45 vll 5, - " .5 — Re 

Lewis, Ex p. Electrolux, Ltd. (1923). 
28 S. k. N, 8. W. 678 ; 46 N. 8. W. 

W. N. 186.— AUS. 

46 vil •. In County 

Cts. Aot, R.8.M. 1913, c. 44, 0. 69, 
which provides that any suit may be 

f 


entered & tried in the ct. holden in the 
judicial division in which the cause of 
action arose, or lu which deft, or one 
of defts. resides or carries on l>ujiln 0 SB 
at the time the action Is brought, the 
words ** fjarrles on business ” are not 
to be road literally, but confer Juris- 
diction only when the business Is 
carried on by deft, in person ; i.e. 
if the cause ot action did not arise 
within the division .the condition of 
jurisdiction is presence of deft, within 
the division either by residence or by 
oarrylng on business therein. — Miller 
V. Aikins (Man.), (19291 1 D. L. R. 
140 ; [19281 3 W. W. K. 520.— CAN. 


46 xii a. J— Re 

V. Walker, [19261 3 D. L. R. 439 ; 69 

0. L. R. 47.— CAN. 

45 xlv. MuniHpal Courts 

Act, U. 8., 1923 (c. 219). s. 9 (4).)— 
Bishop v. Kiloup, [1927] 1 D. L. R. 
231 ; 59 N. S. R. 109.— (SAN. 

45 XV. 8uU against non- 

resident foreigner. ] — Held : Code of 
Civil Procedure, s. 21, applied only to 
ots. which are subject to the provisions 
of the Code, & does not apply to a suit 
Instituted in a British Indian ct. against 
a non-resident foreigner on a cause of 
action which arose wholly outside 
British territory, &, therefore, the 
decree passed In this case must be sot 
aside as being without Jurisdlotlon. — 
Bhamboo Mal v. Ram Narain (1928), 

1. L. R. 9 Lab. 456.— IND. 

e (p. 106) 1. .1 — Hutton, 

McLea Sc Co. t>. Kelly (1818), 1 Nfld. 
lu R, 106.— NFLD. 

« (p. 105) li. .)— Morris v. 

Cameron (1862), 12 O. Pv 422. — CAN. 

e (p. 105) III. .1— Fleming 

V. LinNGS'roNB (1873), 6 P. R. 63. — 
CAN. 

6 (p. 106) iv. Canadian 

Oil <5o9., Ltd. v. Mabgeson (1917), 51 
N. 8. R. 331.— CAN. 



Cases 66—149. 


English and Empibe Digest Supplement, 


66. Add* Annotation ; — Generally, Refd. Re Key- 
stone Knitting Mills Trade Mk., [1029] 1 Ch. 
92. 

72. Add* Annotation : — Consd. Re Coletta (1931), 
146 L. T. 180. 

74. Add* Annotation : — Refd. Owl Mill Co. (1920) 
V* Croft, Elliott V. Duchess Mill (1920), 95 
L. J. K. B. 635. 

187a. .] — Leader v. Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 05 B. R. 1157. 

142. Add* Annotations : — Apld. Witham Outfall 
Board v* Boston Corpn. (1926), 136 L. T. 766. 
Refd. Musical Performers’ Protection Assocn., 
Ltd. V. British International Pictures, Ltd. 
(1930), 46 T. L. R. 485 ; A.-G. of Trinidad 
& Tobago V* Gordon Grant & Co., [1935] 
A. C. 632. 

148a. .] — Where an issue arises upon the 

proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (Hamilton, J.). — 


A.-G. V* Bodbn, [1912] 1 K. B. 539 ; 81 L. 3* 
K* B. 704 ; 105 L. T. 247, 

147. Add* Annotations : — Consd. Clark v* Epsom 
R. D. 0., [1929] 1 Ch. 287. Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v* British 
International Pictures, Ltd. (1930), 46 
T. L. R. 486. Consd. Ruislip-Northwood 
Urban District Council v* Lee (1931), 146 
L. T. 208. Refd. Everett v* Griffiths, 
[1924] 1 K. B. 941 ; Whitney v* I. R. 
Comrs. (1926), 42 T. L. R. 68; Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88; Farrow v* Orttewell, [1933] Ch. 480; 
Stockwell V* Southgate Corpn., [1936] 2 All 
E. R. 1343. 

148. Add* Annotation : — Refd. Musical Performers’ 
Protection Assocn., Ltd. v* British Inter- 
national Pictures, Ltd. (1930), 40 T. L. R. 
485. 

149. Add* Annotations : — Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1926), 133 L. T. 774. Apld. 


• (p. 105) V. Whether 

g lainiiff may abandon part of claim, ] — 
UAPMAN V. Doherty (1885), 25 

N, B. R. 271.— CAN. 

(p- 105) vl. Application 

to mining juriadiction .] — County Courts 
Act, 8. 34, which provides inter alia 
that, if In any action of tort pltf. shall 
claim over $250, & deft, objects to the 
action being tried in the county ct & 
^ves security for trial in the Supreme 
Ct., the proceedings in the county ct. 
ahaJl be stayed, applies to proceedings 
In the county ct. under Ite mining Juris- 
diction. — Muiuiikad V. Spruce Creek 
Power Co., Ltd. (1904). 2 M. M. Cas. 
155; 11 B. C. R. 1.— CAN. 

e (p. 105) vll. Amount 

ascertained by act of pariics.]— Deft, 
employed pltfs. as bis brokers to sell 
on his account 200 shares of stock at 
a named price, pltfs. undertaking that, 
In the event of loss, doft.’s liability 
fibould not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & Interest : — Held : the amount 
of $200 recovered was aaoertalned by 
the act of the parties within County 
Courts Act, R. S. O. 1897, o. 65, e. 23, 
&, therefore, recoverable In a coimty ct. 
— Thompson v. ‘Pearson (1899), 18 
P. R. 420.— CAN.' 

• (p. 105) vlil. Legacy 

charqed on land — Value of land beyond 
limU .] — A county ot. has Jurisdiction 
under 59 Viet. c. 19 (O.), s. 3 (13), in 
an action brought by tho logatoe against 
the devisee of land, to recover a legacy 
of $5 charged on the land, as Involving 
equitable relief in respect of a matter 
under $200. The suDjeot -matter in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land. — Rustin v. Bradley (1896), 28 
O. R. 119.— CAN. 

! (p. 106) i. .] — Currie v. 

Nicholson (1925), 68 N. S. R. 234.— 

CAN. 


f (p. 105) ii. Whether amount 

liQuidaled by act of parties .] — Wall- 
bridge V* Brown (1859), 18 U. C. R. 
158.— CAN. 

! (p. 196) lii. . .J — Watson 

V, Severn (1881), 6 A. R. 659.— CAN. 


f (p. 105) iv. .] — Brown v. 

Hose (1890), 14 P. R. 3.— CAN. 

f (p. 106) V. .] — OSTROM V. 

Benjamin U89i)» 21 A. R. 467. — CAN. 

f (p. 105) Vi. .] — Evans t?. 

Chandler (1900), 19 P. R. 160.— CAN. 


g (p. 106) 1. Right of appeal,] 

— By Division Courta Act, s. 125, an 
appeal lies ** where the sum In dispute 
exceeds $100, exclusive of costs.** 
The ** sum in dispute ** means the sum 
in dispute at the time of the appeed ; 


& where in a division ct. action pltf. 
claimed $55.88 * & deft, admitted 
$17,15, part of pltf.*B claim, disputed 
the balance, & counterclaimed for 
$103.55, & tho Judge in the division 
ot. allowed pltf. the disputed portion 
of his claim, & wholly olsallowed the 
oounterclairn, & deft. appealed 
generally : — field : even assuming that 
deft, could not counterclaim for more 
than $100, the amount In dispute on 
the appeal exceeded $100, & the appeal 
lay.— Campbell v. McGregor, [1928] 
2 D. L. R. 70 ; 61 O. L. li. 649.— CAN. 


k (p. 106) i. May not entertain 
counterclaim — Amounting to actiem for 
specific performance ,] — A counterclaim 
by a vendor for tho moneys alleged 
to be duo under au agreement for the 
sale of land being in reality an action 
for speciiio performance is beyond the 

I urlsdiction of the district ct. — 
iuRRKLL V, Watt & Hardingk (Sask.), 
[1928] 3 D. L. R. 605 ; (1928] 2 

W. W, R. 482.— CAN. 


n i. Unconnected items ,] — 

Read v. Wedge (1870), 29 U. C. R. 
456.— CAN. 


b (p. 107)1. .) — Where In matters 

of tort relating to pereonal chattels, 
title to land is brought in question, 
though incidentally, the ct. has no 
Jurlsolction.— Trainor v. Holcombe 
(1850), 74J, C. R. 548.— CAN. 

e (p. 107)1. Exceptions to rule — 

District court of Thunder Bay — 47 
Viet, c. 14 (O.).l— MoQuaid v. Cooper 
(1886), 11 O. R. 213.— CAN. 

e (p. 107) II. .] — Summary 

Ejectment Act (Consol. Stat. o. 83, 
9. 22), Is not applicable to a case where 
the title to the land is brought in 
question. If, in such a case, tho 

a uoBtlon of title Is bond fide raised, 
le county ct. Judge or Justices should 
not continue the trial . — Ex p. Tower 
(1889). 28 N. B. R. 159.— CAN. 

63 I, May set aside judgment — For 
matters of irregularity.] — Re Mom- 
BROQUETTE (N. S.) (1928), 50 Can. Crlm. 
Cas. 308.— CAN, 


sk. Injunction — Power of district 
cowrL 1 — Rose v, Dilke Village, 
(19261 1 D. L. R. 190; (1926] 1 

W. W. R. 86 ; 20 Sask. L. R. 259.— CAN. 

si. Action for rescission — Agreement 
for sale of land — Cannot be entertained 
by county court ,] — Richards v. 
Trottikr (1914), 28 W. L. R. 653 ; 18 
D. L. R. 508 ; 6 W. W. R. 1123 ; 24 
Man. L. R. 473.— CAN. 


tm. Action for specific performance — 
Agreement for sale of land — Cannot 
be entertained by district court ,] — 
Byers t>. Singleton. (19211 2 W. W. R. 
71; 14 Sask. L. R. 195.— CAN. 
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•n. Application under Vendors dt 
Purchasers Act — Cannot be entertained 
by local judge,] — Re Levy & Jacobs, 
[1927] 4 D. L. R. 937 ; 61 O. L. li. 
296.— CAN. 

sp. Petition for amendment of 
registered plan of land — Under Registry 
AcU R* S, a., 1897 (c. 136)— Juris- 
diction of county court other than that 
of county in which , land lay,] — Re 
McDonald & Libtowbl (1903), 24 
C. L. T. 8 ; 0 O. L. R. 556 ; 2 O. W. R. 
1000.— CAN. 

St. Local masters — Jurisdiction — 
Lorch v. Olson (Sask.), (19271 3 
W. W. R. 780.— CAN. 

sw. To order transfer of 

action.] — Hamelin v. Philtjps (Sask.), 
11927] 4 D. L. R. 1107; (1927] 3 

W. W. R. 604.— CAN. 

•X. Action for breach of contract — 
Neglect in using horse.] — A plaint in a 
dl\islon ct. charging that deft, hired 
of pltf. a horse, etc., to go from A, to 
B. Sc back, & agreed to take good care 
of the same as bailee, with an aver- 
ment that deft, so carelessly, etc., 
drove sold horce. etc., that the horse 
was killed, etc., Is a plaint In contract 

6 not In tort, & therefore within the 
Jurisdiction. — Re Rumble v. Wilson 
(1869), 6 P. R. 38.— CAN. 

sy. .] — Pltf. sued in a 

division ct. for $90 as the value of his 
horse employed by deft., the injury 
complaint of being that deft, allowed 
the horse to be worked alter he took 
sick, by which bis death was occasioned : 
— Held : this was an action for breach 
of contract In not taking proper care 
of the horse. Sc that the division ct. had 
Jurisdiction. — 0*Brien v, Irving (1878), 

7 P. II. 308.— CAN. 

■z. Right to order writ or process out- 
side jurisdiction,] — Since the passing 
of Judicature Act, 1909, under County 
<^. Act, 11 Geo. 6, 1921 (N. B.), o. i, 
8. 71, a county ct. Judge can oi^er a 
writ or process ontslde ^e Jurisdiction. 
— Smith v. Gordon (1927), 63 N. B. R. 
316.— CAN. 

PART rV. SECT. 9, SUB-SECT. 1. 

187 X. .] — The Minister of 

Ponsions Sc National Health, under 
sect. 30 (8) of 18-19 Geo. 6, c. 38, 
reforrod to this ct. a dispute as to the 
Jmlsdiction of the Appeal Board to 
render a certain Jud^ent : — Held : 
the Jurisdiction of a ot. of record, when 
it has once obtained, mnnot be ousted 
by any forced lnteii>retation, & the 
iuiisdiction of this ct. to proceed with 
the present reforenoe was not taken 
away by 20-21 (Jeo. 5, o. 85. — Re 
Skitoh, [1931] Ex. C. R. 12.— GAN. 
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Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. Consd. Freshwater v. Western 
Australian Insurance Co. (1932), 102 L. J. 
K. B. 75 ; Jones v. Birch Bros., Ltd. (1933), 
49 T. L. R. 680. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610 ; Gowar v. 
Hales (1927), 96 L. J. K. B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 21 
B. W. C. C. 316 ; Hyman v. Hyman, Hughes 
r. Hughes, [1929] P. 1 ; Sturley v, Powell, 
[1930] 1 K. B. 677 ; Cipriani v. Burnett, 
[1933] A. C. 83 ; Israelson r. Dawson, [1933] 
1 K. B. 301 ; Paul (R. & W.), Ltd. v. Wheat 
Commission (1936), 152 L. T. 352 ; Groom 
V, Crocker, [1937] 3 AU E. R. 844. 

160. Add, Citationa : — 16 Asp. M, L, 0. 666 j 
ajfg, S. 0. avh nom, Dreyfus & Co. v, 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. R. 417, C. A. 

Add, Annotation : — As fo (1) Consd. Ford r. 
Compagnie Furness (France), [1922] 2 K. B. 


797. Refd. Pinnock v, Lewis Peat, [1923] 

1 K, B. 690. As to (2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743 ; Cosmopolitan 
Shipping Co. (Inc.) Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

170. Add. Annotaiio7i8 : — Refd. St. Magnus Paro- 
chial Church Council, etc. v, Tjtmdon Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Ilocliseetlscherei GcmoinnObzige Gesell 
schaft (1925), 133 L. T. 488; Mansfield v, 
Robinson, [1928] 2 K. B. 353. 

172. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1024] A. C 797. 

185. Add. Annotation : — Folld. Pringle r. Hales, 
[1925] 1 K. B. 573. 

199. Add. Annotatioji : — Refd. iiunter v. Stiid- 
tische llochseenscherei Gesellschaft, [1926] 

2 K. B. 493. 

218. Add. Afmotation : — Refd. Bartlam v. Ev^ans, 
[1936] 1 K. B. 202. 


Part VI. — Right of 

260a. .] — A judge of a ct. of justice in England 

(save in a few exceptional cases) has no 
discretion whether he will sit in private or in 
public (Lawrence, L.J.). — Hearts of Oak 
Assurance Co., Ltd. v . A.-G., [1931] 2 Ch. 
370 ; 100 L. J. Ch. 340 ; 145 L. T. 062 ; 47 
T. L. R. 679 ; 75 Sol. Jo. 616, C. A. ; nvsd, 
on other groundsy [1932] A. C. 392, H L. 

Annotation : — Refd. O’Comior v. Waldron, [1935] A. C. 7 G. I 

276. Add. Annotaiiona : — Folld. Re A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Greenwav v . 
A.-G. (1927), 44 T. L. R. 124 ; Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 579. 
Apld. McPherson v . McPherson, [1936] A. (’. 
177. 

277a. .]— In cross suits for divorce the case 

for the wife liaving been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


Public to Admission. 

case to be hoard in canirrd.-~-MoosimiJGGEii 
V. MoosBRunGER, MooHuiuTc lOEu V. Moos- 
BRUGGicR ^ Martin ( 1 913), 29 T. It. 11. 658. 

277b. .] — At the trial of a divorce action, 

which took j)lu(Ui during the luncheon 
interval in the judges’ lew library in the 
Court House of Edmonton, All>ei‘t-a, not one 
of the regular ct s. in the C(MU’1 Mouse, neither 
the judge nor counsel wore roV)ed. The 
judge was att/cRded by tie- nssistant-clerk 
of the ct. & by an official shorthand writer, 
& before taking his se.at lie announc.ed that 
he was sitting in open ct. The only fither 
persons present throughout the firoceodings 
were petitioner & liis two witnesses, the 
act ion being undefended. 

Access to the judges’ law library was 
through a dijublo swing door in the wadi of a 
public corridor. One wing of tliat door 
was always fixed, tlie other, although swing- 
ing clos(?, was usually unfastened. On the 


PART IV. SECT. 10, SUB-SECT. 1.— A. 

153 XV. .1 — The con8ont, or 

request, of the parties concerned does 
not empower the Supreme Ct. in its 
eqidtablo jurisdiction to entertain a suit 
involving the determination of purely 
legal claims. — Prescott, Ltd. v. Per- 
petual Trustee Co., Ltd. (1928), 28 
S. R, N. S. W. 324 ; 45 N. S. W. W. N. 
80.— AUS. 

PART IV. SECT. 10, SUB-SECT. l.—B. 

•a. Effect of acquiescence — Accused 
present but not professionally represented 
--Objections by judge .] — At the hearing 
of a summons charing an offence 
under Customs Acts, deft, was present, 
but was not professionally represented. 
No preliminary objections to the jnris- 
ulction of the district justice were made 
by her, but certain objections were 
made by the district justice himself : — 
Held : there had not been any waiver 
of such objection by deft. — A.-G. v. 
Healy, [1928] I. U. 4G0.— IR. 

PART IV. SECT. 12. 

*b. Claim reduced helmv amount con- 
J taring jurisdiction — Claim dismissed,} 

In an action by pltf., a seaman, to 
J^over a balance of wages alleged to 
h© duo to him, the evidenoe snowed 

J.S. 


that with respect to two months’ 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his claim below' the jurisdiction 
of the ct.. &, as to the balance of the 
time claimed for, pltf. had forfeited his 
claim to wages by desertion : — Held: 
pltf. '8 claim be dismissed wit h costs. — 
Forbes v. Wasson (1928), 60 N. S. K. 
20.— CAN. 

PART VI. 

269 i. General rule,.] — A criminal trial 
must be conducted in open ct. except 
w'hcro justice cannot bo secured other- 
wise than by ordering the ct. to Imj 
cleared. — R. u. Hamilton (1929), 30 
S. It. N. S. W. 277 ; 47 N. S. W. W. N. 
84.— AUS. 

269 ii. .J — The inherent right of 

the Supremo Ct. to order that ita pro- 
ceedings be conducted in camera Is 
recognised by sect. 220 (4) of Criminal 
Procedure & Evidence Act, & where 
the ct. is satlsliod that there may be 
some prejudice to the course of justice 
unless certain witnesses are allowed 
to give their evidence without the 
presence of the public, the ct. will 
order the public to be excluded. — R. v, 
Ladbrooke, [1931] N. L. B. 475.— 
S. AF. 


80 . Hight of judge to exrhuie press .] — 
I'he Judge of the Ceutrai Supremo (5t., 
resenting cert^aln criticism tiiat had 
been publisbed In a loca' newspaper 
concondng his exercise of the judJcloJ 
oiflco, made an order, in the absence 
of the proprietor, a reg*stcred co., for- 
bidding the reportei-H of that ncwspajier 
& of another newspaper owned by tho 
same co. to sit at the reporters* desk 
or to take iu>t-es of the proceedings in 
his ct. elsewhere than in tho public 
gallery, tic directed that this restriction 
Bhould remain in force until the 
printer tic publisher of both newspapers 
should aiiologiso to tho ct. : — l/dd ; 
on appeals by the printer tic publisher 
tic by the co., that representatives of 
tho new'spaper press have no greater 
right of ocjcess to the Supreme Ct. 
than ordinary members of the general 
public ; in the exerclpc of his right to 
regulatij tic control the <;onduet of bis 
ct., it wris competent for the Judge to 
make the order in question ; tic the 
order was not a JudlciaJ order, but an 
administrative direction which did not 
affect any one in his proprietary rights, 
In hlH status or In his person, tic was 
therefore not subject to appeal. — lie 
Dunn tic Morning Bulletin, Ltd., 
[1932] S. Ii. (Q.) 1.— AUS. 
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fixed wing wajs a brass plate with the word 
** Private in black letters. The double 
swing door oj^ned on to an inner corridor in 
which, opposite, was a door of the judges’ 
library. Ihe opening wing of the swing door 
was unfastened during the trial, & the inner 
door of the library was kept open throughout, 
^t the conclusion of the proceedings a decree 
nisi was pronounced, which was subsequently 
made absolute. In an action by resp. in the 
divorce suit, brought after the expiry of the 
time for appealing against the decree absolute, 
& after petitioner had remarried, seeking to 
have the decrees nisi & absolute rescinded & 
set aside on the ground {inter alia) that the 
trial of the divorce action in the judges’ law 
library had not been a trial in open ct. accord- 
ing to law, & that the resultant decrees nisi 
& absolute were null & void : — Held : even 
although the actual exclusion of the public 
resulted only from the word “ Private ” on 
the outer door, the judge on the occasion of 
the divorce trial, albeit unconsciously, was 
denying his ct. to the public in breach of their- 
right to be present. — McPherson v, McPhek-* 
BON, [1980] A. 0. 177 ; 105 L. J. P. C. 41 ; 
154 L. T. 221 ; 62 T. L. B. 100 ; 80 Sol. Jo. 

, 91,P. 0. 

280a. In proceedings under Legitimacy Act, 1926 

• (c. 60).] — A petition liled under the above 

Act for the legitimation ( i a person who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camord . — Be A. B.’s Petition 
(1927), 97 L. J. P. 104; sub nom. Be C. D.’s 


Petition, 138 L. T. 208 ; svh nom. Gbeenway 
e. A.-G., 44 T. L. R. 124 : 71 Sol. Jo, 882. 

285a. To inquiry under Industrial Assurance Act^ 
1928 (c. 8), 8. 17.]— An inspector appointed 
by the Industrial Assurance Oomr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the affairs of an industrial assurance co. 
is not entitled to conduct the inspection in 
public, but this shall not prevent him from 
admitting from time to time any persons the 
presence of whom is reasonably necessary to 
enable him to carry out his duty under the 
statute ; & he is not entitled to make public 
the information gained by him in the course 
' of such examination or of the exercise of the 
powers conferred upon him by the said sub- 
sect. & by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Oo., Ltd. v. A.-G., [1932] A. C. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. B. 
296 ; 76 Sol. Jo. 217, H. L. 

Annotation : — Reid. 0’Comj.or v. Waldron, [1936 J A. C. 76. 

289a. Includes Justices hearing ex parte 

application for summons.] — K imbkr v, I%es3 
Absocn., [1893] 1 Q. B. 66 ; 62 L. J. Q. B. 
162 ; 67 L. T. 515 ; 57 J. P. 247 ; 41 W. B. 
17 ; 9 T. L. B. 6 ; 37 Sol. Jo. 8 ; 4 R. 95, 
0. A. 

Annotation : — Consd. Hearts of Oak Assurantje Co. v. A.-Q. 

(1931), 47 T. L. R. 579. 


Part VII. — Classification of Courts. 


292. Add. An7ioiation : — Consd. B. v. Central 
Criminal Court JJ., Ex p. L. C. 0., [1925] 
2 K. B. 43. 

293. Add. Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43 


802a. Justices.] — Anon. (1523), Y. B. 14 Hen. 8, 
fo. 16, pi. 3. 

Annotations : — Refd. Nector v. Qeunet (1596), Cro. Ellz. 466 j 
Marahaleea Case (1613). 10 Oo. Rep. 68b; Butt v. Oonant 
(1820), 1 Brod. & Blnfir. 548 ; Howard v. Gossett (1845), 
10 Q. B. 369. 


Part IX. — Court of Lord High Steward. 

815. Add. Citation;— 18 State Tr. 441. 1 read “ See, also. Criminal I^w, Vol. XIV., 

320. After this case for “ See, also. Parliament,” 1 PP* ^25, 126, Nos, 965-986.” 


PART VII. SECT. 3, SUB-SECT. 1, 

«d. Board of Ualimtion Bevision 
— Under Winnipeg Charter, s. 341.) — 
Be WiNNiTKO Charter, Be Com- 
munity OP Sisters of the Holy 
Names of JKeut< A Mary, [1922] 2 
W. W. R. 253 ; 68 D, L. K. 60«.— CAN. 

te. Local court continued under Loral 
Courts Act, 1926.1 — The local ct. con- 
tinued b7 Local Cts. Act, 1926. s. 6, 
Is the ct, of record, not the officers or 
Instrumeutalitlos by whom the juris- 
diction waa formerly exercised. — 
Mktropoutan Abattoirs Board v. 
SOHOUC, [1927j 8. A. S. R. 444.— AUS. 


PART DC. SECT. 8, SUB-SECT. 1. 

B, i .] — notice of motion 

for leave to appeal to the Privy Council 
was filed & served within fourteen 
days after the judgment complained 
of, but did not come on for hcariufir 
until some months later. An affidavit 
filed on liehalf of appct. alleged that the 
construction of certain Acta was 
involved In the decision that the 
judgment would cover a great number 
of claims made against the appct. 
none Individually exceeding £500, but 
aggregating a sum exceeding £10,000, 


& that the decision would affect many 
future claims aminst aupot. Upon 
the hearing of the motion : — ffUd : 

(1) the application w'as made \^*1thin 
the time proscribed by rule 4 of the 
Order-ln -Council of Apr. 2, 1909, 
although not heard within 14 days; 

(2) no appeal lay as of right under 
rule (2) (a) of the said Order-in -Council, 
but the ot, would in its discretion grant 
leave under nde 2 (b) upon terms that 
appct. should pay the costs of the 
appeal In any event.- — Benson v. Road 
Transport & Railways Comr. (1935), 
52 N. S. W. W. N. 202.— AUS, 
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Part X. — ^The Judicial Committee of the Privy Council 


329. Add. Annotation : — Held. B. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

389. Add, Annotation : — Apprvd. Campbell v. 
PoUak, [1927] A. 0. 732. 

341. Add. Annotation : — Refd. Campbell v. Pollak» 
[1927] A. C. 732. 

342. Add. Annotation : — Consd. Campbell v. Poliak, 
[1927] A. C. 732. 

344. Add. Annotation-: — Retd. Campbell v. Poliak 
(1927), 96 L. J. K. B. 1093. 

345. Add. Annotation : — Reid. Campbell v. Poliak, 
[1927] A. C. 732. 

348a. Interlocutory order.] — Ae a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee. — 
Bbvoy Krishna Mukhrrjir v. Satish 
Chandra Gmi (1927), 56 L. R. Ind. App. 131. 

350. Add. Annotation : Ware v. Whitlock, 

[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of Intended 
application — Necessity lor lodging — Judicial 
Committee Rules, 1925, r. 4.] — Practick 
Note, [1925] W. N. 164, P. C. 

352b. Appeal in forma pauperis — When allowed.] 

— A professional man making a substantial 
income & having outstanding book debts 
cannot be said not to be worth £25 within 
rule*8 of the Judicial Committee Rules. 1926. 
— Grant v. Australian Knitting Mtlt.s, 
Ltd., [1933] W. N, 276 ; 176 L. T. Jo. 485 ; 
77 L. Jo. 9, P. C. 

352c. Necessity for statement of grounds.]— 

Practice Note, [1938] W. N. 339, P. C. 

355a. Necessity for statement of prlmd facie case 


— Appeal against conviction.] — Practice 
Note, [1936] W. N. 167; 80 L. Jo. 339, P. C. 

363a. ^ -By r. 8, sub-r. (1) of the Rules of 
the Ct. of Appeal for Eastern Africa as to 
appeals from the Suprem(.‘ Ct. of Kenya : 

“ Tile memorandum of appeal shall be 
presented in civil cases within three months 
. . . from the date of the decree aiipealed 
against. ...” By a judgment delivered 
in the Supreme Ct. of Kenya on Aug. 19, 

1932, applt. was directed to furnish an account 
of his administration of (pertain trust ]>roperty. 
No formal decree following U])on that judg- 
ment was drawn up until tin? account had 
been taken & confirmed by the ct. on Juno 20, 

1933. A decree was t hen drawn up on that 
date, & entered, & ante-dated to Aug. 19, 
1932, the date of the judgment. On an 
application by applt. for leave to appeal out 
of time against the decree :—71eld : it was 
the duty of applt., if ho wished to appeal 
against the judgment of Aug. 19, 1932, k to 
ensure his appeal being within time, to take 
steps to have that judgment drawn up in the 
form of a decree. Having failed in that duty 
his application was dismissed. — IliBErRO v. 
SlQUBlRA E Facmo, [1936] A. 0. 300 ; [1936] 

. 1 All E. R. 537 ; 105 L. J. P. 0. 132 ; 154 

L. T. 473 ; 80 8ol. Jo. 263, P. 0. 

365a. No application to lower court for leave to 
appeal.] — Petition for leave to appeal from 
the decision of a colonial ct. of appeal. No 
application was made by the petitioner within 
fourteen days to the ct. of appeal, as required 
by the rules relating to apfioals from the 
Ijceward Islands, to grant leave to appeal, 
on the ground that the ct. of appeal was not 
properly constituted to entertain the appli- 


PART X. SECT. 1. 

321 i. JStatua of Judicial Committee — 
Adtrifiera of Crown, j — The Judicial Com- 
mittee sit fn tlio capacity of Judgfos ; 
their report is acted on by the Sovereign 
in full Privy Council, so that proceed- 
ings before the Committee are In sub- 
stance strictly Judicial, The Judicial 
Committee Is not an English body in 
any exclusive sense ; It Is not a body 
with cwiy location. The Sovereign is 
everywhere throughout the Empire in 
the contemplation of the law He may 
as well elt in Dublin, or at Ottawa or 
in South Africa, or In Australia, or in 
India, as in London, & It is only for 
convenience & l>ocau6e the moml>cra of 
the Pdvy Council are conveniently In 
London that the Judicial Committee 
do sit there. — Hull v. M’Kewna, 
“ Freeman's Journal " v. Fern- 
STROM & Traeslibebi, [1026] I. R. 
402.~-IR. 

PART X. SECT. 2, SUB-SECT. 8. 

348 ii. .] — A question of pro- 
cedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained. — A.-G. FOR Ontario v. Dalt, 
U924] A. O. 1011 ; 94L. J. P.0.21; 132 
L. T. 210; 40 T. L. R. 814.— CAN. 

•f. Maintenance oranied to wife — No 
miscarriaoe in method of computinff.J — 
The Judicial Committee is extremely 
reluctant to interfere with tbe amount 
of a decree for maintenance unlesa there 
has been some miscarriage in the way 
the amonnt has been arrived at. — 
Ekraobshwabi Ba^abtn V, Houe- 
bhwar Sinoh (192^, 66 L. B. Ind. 
App. 182.— IND, 

sk. Income tax reference .] — Under 


the provisions of sect. OOa (2) of the 
Income Tax Act the right of appeal to 
the Privy Council Is restricted to (^ases 
of appeals from any judgment of the 
High Ct. delivered on a reforcuiee 
made under sect. 00. In any c^l,so W'hich 
the High Ct. cortillos to be a fit one 
for api)eal to His Majesty in (iouiicil. 
liefore the case can be ccTtifled to be 
a fit one for appeal, there must bo a 
judgment of the High Ct. deli veered on 
a referenoe made under sect. 66. But 
the stage of a reference made to the 
High Ct. does not arrive at all when 
the High Ct. declines to require the 
Comr. to state the case & refer it. — 
Guhmukh Rai V, Secret All Y op State 
FOR India (1934), I. L. R. 57 All. 306.— 
IND. 

so. JiaUway framhise agreement.]— 
A railway franchise agreement pro- 
viding for arbn, & apifbai to the Ct. of 
Appeal, but not expressly limiting a 
further right of appeal, will not bar 
an appeal to the Privy Council. — 
International Railway Go. v. 
Nuoara Parks Commission, [1936] 2 
1). L. R. 405 ; O. R. 220.— CAN. 

PART X. SECT. 3, SUB-SECT. 1.— 

A. (a). 

352b 1. Appeal in forma pauperis — 
What costa edhwed.] — Petitioner, who 
had been ffnanted special leave to 
appeal to His Majesty in Council 
against bis conviction of murder & 
wmtence of death, further petitioned 
for leave to jprosecute his appeal in 
forma pauperis, 8c Asked for an order 
that the India Office should provide for 
the expenses of printing 8c binding the 
record 8c his case, 8c the fees of counsel 
8C solr. to prosecute tbe appeal. The 


India Ofllco did not dispute that 
)(;titif>nor was a pauper, 8r, they agi*eed 
,0 pay for tln' print, Ing «fc binding of the 
r(!Cord & cas(5, hut wore not prepared 
to pay for his counsel solr. : — field : 
in view of rule 81 of tho Judicial 
(’ommlt.tee Itiiles, 192.0, the order 
asked for In respeet of coimsers & 
solr.’s fees could not bo made. — 
Manual-Singh V. Kino EMrioriort 
(19.37), L. R. 03 Ind. App. 75,-~IND. 


PART X. SECT. 8, SUB-SECT. 1.— 
A. (0). 

861 il. When application 

granted ,] — The Ct. of Appeal has no 
power to extend the time limited by 
rule 4 of Order in Council on Juno 4, 
191 B, for applying for leave to appeal 
to His Malesty in CouncrU. Since the 
question Involved in tho proposed 
appeal (what amounts to fraud " 
vdthln sect. 216 of tlie Land Titles 
Act) was by rfjoson of Its great general 
importance one which ought to bo 
Hubmitted for docision to Ills Majesty 
in Council, leave to appeal would have 
been granted had the application 
herein been in time.— Hackworto v. 
Baker (No. 2). (1936J 2 W. W. R. 
622.— CAN. 

•f. Time occupied in prosej:Mtino 
application for review — Addition to 
prescribed period.] — Applt. allowed 
to add the time occupied by the 
prosecution in good faith of an applica- 
tion for review to the period prescribed 
for presenting a petition for leave to 
appeal.— Nariman IluftTOMJi Mehta 
C. HaRHAM IflMAYAL VALAB HAJI 
Eramisa (1924), 1. L. R. 49 Bom. 149. 
—IND. 



Cases 365a — 493. 


English and Empire Digest Supplement, 


cation. The Lords of the Judicial Com* 
mittee held, that either under protest or 
perhaps without protest, the petitioner might 
have applied to the ct. of appeal of the colony 
without damaging his case, & refused leave 
to appeal. — Ex p. Kennington (1862), 8 
Jur. N. S. 1111 ; mh nom. Ex p. Kensington 
(1863), 16 Moo. P. 0. C. 209 ; 16 E. B. 473, 
P. C. 

878. Add, Citations : — anb nom. Ex p, Kensing- 
ton, 16 Moo. P. C. C. 209 ; 16 E. R. 473. 

388a. When further security ordered.] — 

CoRpOBATioN Agencies, Ltd. v. Home 
Bank op Canada, [1926] W. N. 68, P. C. 

403a. .] — In a suit claiming property by 

adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sura less than 
that claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal : — Held : 
special leave to appeal should be granted 
limited to the question of the maintenance' 
allowance. — Annapurnabai v, Bdprao* 
(1924), L. H. 51 Ind. App. 319, P. C. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 

* If one party wishes a document to be included, 

but the other party cons lers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow tliat 
because unnecessary documents have been 
printed in India they should be included in 
the books for the .Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a foe will be allowed. 
— Sonaton Pad v, Galstaun (1927), 54 
L, R. Ind. App. 118 ; 43 T. L. R. 224, P. C. 

453a. Of some respondents — Practice 

where parties numerous.] — In an appeal in 


which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed ( 1 ) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council brining them 
upon the record ; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of the appeal. — Z ahid Husain 
V, Mohammad Ismail (1929), 57 L. R. Ind. 
App. 94, P. 0. 

456a. Death of respondent before hearing — Notice 
to Board after hearing — Effect on delivery of 
Judgment.] — In an appeal to the Privy 
Council against the making of a decree 
absolute in a divorce suit resp. died two 
days before the hearing of the appeal. As 
resp. had not appeared & was not represented 
at the appeal, the appeal was heard in 
ignorance of his death. The Board reserved 
judgment & when the report of the Board 
had been prepared & was ready for delivery, 
the fact of the death of resp. became known : 
— Held : the appeal abated at the moment 
of the death &> the reserved judgment could 
not be delivered. — Hodge v. Marsh, [1936] 
1 All E. R. 848 ; 80 Sol. Jo. 364, P. C. 

483a. Form of case — Necessity for signature of 
one of counsel appearing at hearing.] — Mon- 
treal Light, Heat & Power Co. v, Mon- 
TBEAi^ (City) (1924), 68 Sol. Jo. 419, P. C. 

486. A dd, Annotatiotis ; — Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155 ; Green v, 
Weatberill, [1920] 2 Ch. 213. Refd. West f. 
Automatic Salesman, Ltd., [1937] 2 K. B. 398. 

493. After this case add : — 

For ball — Application to High Court.] — 

See SirrroN v, R., Criminal Law, No. 1410a, 
ante. 


PART X. SECT. 3, SUB-SECT. 1.— B. 

371 lil. .] — An order directing 

a now trial Is not a llnal Judgment or 
order witlxlu Order In Connell of 
Jan. 10, 1010, r, 2, & there Is conse- 
quently no Jiirlndictlon to grant leave 
to appeal thertifroni to the Privy 
Counoil. — Blacic VVuttk Cabs, Ltd. 
V. Anson, [1928) N. Z. L. K. C13.—N.Z. 

■h. Point sHtlfd hy preimms decision, ] 
— Whore their Lordships of the Privy 
Council have clearly laid down the law 
which is applicable to a particular set of 
facts, leave to appeal to His Majesty 
In Council nmler snob circrniustaiicos 
would ho refused. — Maunq Shvve An 
r. Ma Thf. Nu (1929). I. L. 11. 7 Ran, 
271.— IND. 

sj. A peal from refusal to grant habeas 
corpus — Period of detention expiring 
before appeal can be heard .] — The ct. 
vdll not grant leave to appeal to the 
ITlvy Council fi*oru a decision refusing 
a writ of habeas corpus where the 
period of detention wdil have expired 
before the appeal can be heard & the 
matter Is not of general or public 
Importance. — H azlktt v. Buttimork 
(No. 2). (19311 N. Z. L. R. 32.— N.Z. 

PART X. SECT. 8. SUB-SECT. 1.— C. 

379 Ha. .1 — Battle Creek 

Toasted Corn Flake Co. t>. Kellogg 
Toasted Corn Flake Co., [1924] 2 


D. L. R. 1238; 64 O. L. K. 629.— 
CAN. 

389 lia. .1— The ct. 

cun. under Civil Procedure Code (Act V . 
of 1908), 1908, Ord. 45. r. 17. road with 
Privy Council Rules, 1920, r. 9, enlarge 
the time for fumlslilng security & 
inakinsr the deposit, beyond the period 
pi'escrihed by Ord. 46, r. 7.^ — Nilkantii 
Balwant Natu V. Shbi Satchidanand 
V iDYA Narhinha Bharati (1927), 
I. L R. 61 Bom. 430.— IND. 

390 i. Form of security. ] — An 

order to furnish security for costs of 
resp. in an appeal to the Privy Council 
in a form other than cash or Govt. 
Bonds can be made only at the time 
of granting the oertlflcot© & not after- 
wtirds. — A khnacuala Naidu V. Bala- 
KiiiSHNA & Co. (1924). I. L, R. 48 Mad. 
669.— IND, 

Appeal as of right — Conditions. ] — 
If a party Is entitled to appeal to the 
Privy Council as ot right, the ct. can 
impose only such condition as the rules 
prescribe. — Re Lyon. Lyon t>. Publio 
Trustee (No. 2). 11934] N. Z. L. R. 
Supp. 150 ; Q. L. R. 413.— N.Z. 

PART X. SECT. 3. SUB-SECT. 2. 

427- il. Report on value of subject- 

iMottcr.l— When on a petition to the 
High Ct, for a oertifloate that a case 
ifi a ht one for appeal to the Privy 

u 


Council a question has arisen os to the 
value of the subject-matter & a report 
thereon has been ordered under Ord. 
45, r. 5, the report & full information on 
the matter should be included in the 
record in the appeal to the Privy 
Council. — An UP Mahto v. Mita Du- 
8ADH (1933), 60 L. K. Ind. App. 306. — 
IND. 

PART X. SECT. 3, SUB-SECT. 5. 

447 i. When allowed — Suits involving 
same question.] — Actions brought by 
pltf. against three cos. weni based on 
separate contracts, precisely similar 
in form. On an api>caJ to the Privy 
Council, application was made to the 
Ct. of Appeal (B.C.) to ooiiBolidate the 
appeals. Application refused. — Van 
Hemklryck V. New Westminster 
Construction & Engineering Co. 
(No, 2) (1920), 29 B. C. R. 60.— CAN. 

PART X. SECT. 3. SUB-SECT. 9.— A. 

487 iv. .] — The operation of a 

judgment restijeLinlng defts. from selling 
certain goods under certain trade 
names is not stayed pending an appeal 
of defts., to the Privy Council, although 
under Privy Council Appeals Act, 1914, 
88. 3, 4, upon the perfecting of 
security by defts., execution shall be 
stayed in the original cause. — Battle 
(JREBK Toasted Corn Flake Co. v. 
Kellogg Toasted Corn Flake Co, 
(1924), 55 O. L. R. 127.--CAN. 
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508a. .] — The Code of Civil Procedure does 

not re^rict the power of the Judicial Com- 
mittee to admit evidence rejected by the 
High Ct. — Parsotim v. Lal Mohar (1931), 

68 L. It. Ind. App. 264, P. C. 

507. Add. Annotation : — Refd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

513a. Oflftclal translation. >— -The practice of the 
Judicial Committee is to accept an official 
translation. — Rajendra Prasad Bose v, 
Gopal Prasad Sen. (1930), 67 L. R. Ind. 
App. 296. P. C. 

532a. .] — The Judicial Committee does not 

sit as a ct. of criminal appeal. It will not 
interfere with a criminal sentence unless there 
has been something so irregular or so out- 
rageous as bo shock the very basis of justice. 
— Practice Note (1932), 48 T. L. R. 300 ; 
8ub nom, Moiiindar Singh v. Kino Emperor, 

69 L. R. Ind. App. 233, P. C. 

535a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before tht m in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. liad ad- 
journed an appeal in order that the parties 
might apply to tlx^ Board to ascertain tlie 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refus^nl with 
costs. — HURNANDRAI FiTLCHAND V. 1*Rac;DAH 

Budhsen, Ex p. Pragdas Budiisen (192 0, 
L. R. 52 Ind. App. 118. 

546a. .] — It is only in very ex- 

ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 


revived upon appeal to the Privy Council. — 
A HAMATH r. Sariffa Umma, [1931] A. 0. 
799; lOOL. J. P.0.211 ; 145 L. T. 060, P. C. 

548a. .] — Where it is souglit to raise a point 

of law for the first time before a ct. of last 
resort the ct. may exercise a disci’ction not 
to entertain the point when it would involve 
the consideration of matters of fact with 
wliich the cts. below were in a more advan- 
tageous position to deal with whicli they 
have in fact dealt. — Moolla (M. E. ) Sons, Ltd. 
(Official Liquidator of) v. Burjorjee 
(1932), 48 T. L. R. 279 ; 7(>8ol. Jo. 185, P. C. 

551. Add. Annotations : — Refd. Bell r. Lover Bros., 
Ltd., [1932] A. C. 101. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. K.) (1932), 48 T. L. K. 270 ; Ley v. 
Hamilton (1934), 151 I.. T. 300. 

555. Add. A rinoiaiioii : — Consd. Chosebrough 
Manufacturing Co., ( -onsolidati^d v. Ivudhoos 
(1929), 47 B.. P. C. 25. 

566a. Abandoned In effect in lower court,]— An 

Indian patent was granted for “ an iioproved 
machine for removing th(‘ husks & shells from 
mahsoor & the like.” (Haim 1 was for “ a 
machine for husking mahsoor or the like 
coin[)rising a stationary outer easing with a 
rotatable roller inounfed on an axial or 
longitudinal shaft tlic^i'ein said rolloi’ having 
a roughened or other suiiahhi abrading sur- 
face thereon & the oi)t-(*r easing Jiaviug a 
X)crforat(?d paiuH in its lower part, jnalisoor 
being caused to travel t hrough the maeliino 
in the anmdar s\)ae() lM‘lw(‘eu said abrading 
roll(‘r said casing t he. iiuslis particles 
ground off the grain being rejcM-ted thi'oiigh 
said perforated i)anel whilst the Iniskcd 
grain is deJivcired through an optming in the 
end wail of tljci easing.” In an action for 
intiingeincnt of the pait'nt defts. denied 


PART X. SECT. 3, SUB-SECT. 10.— A. 

so. Pleadings — Form of ,] — The Judi- 
cial Comuiltto© are diHlnclined to 
etresa the structure of pleading too 
strictly, if fair notice of pltf.'s case has 
been ^ven & issiio has beon joined on 
an intpilry but faintly adumbrated. — 
SoMESHWAB Durrr. Tirbiiawan Dutt 
1934), L. R. 01 Ind. App. 224.— IND. 


PART X. SECT. 3, SUB-SECT. 10.— B. 

sk. Documents not produced at 
trial .] — The Judicial Committee has 
unn^stricted power to admit documents 
where sufflefent srouud is shown for 
their not having been produced at the 
Initial stage of the litlgatiou. — I ndka- 
JiT Pbatap Sari v. Amab SiNon (1923), 
L. R. 60 Ind. App. 183.— IND. 

am. Document in vernacular — Trans- 
lation .] — When the accunicy of an 
English translation of a document 
written in the veruacular language is 
challenged, the Judicial Committee 
ordinarily accepts as correct the 
translation made by a translator 
appointed by a ct. in India & not 
challenged before the Judges who had 
dealt with the case. If, however, the 
Judicial Committee Is satisfied that 
there is a genuine doubt about the 
correctness of the translation, they will 
remit the matter to the High Ct. in 
India from which the matter bos been 
brought for an inquiry* & direct that 
ct.. If necessary, to have another 
translation made under the direction 
of the ct. & to transmit it to the 
Registrar of the Judicial Committee. — 
Sarat Chandra Basu v. Buoy Chand 
mahatab Mahahajaphiraj Bahadur 
(1937). L. R. 63 Ind. App. 77.— IND. 


PART X. SECT. 3. SUB-SECT. 10.-- 
C. (a). 

624 i. To assess damages- —Jtcmnnrra- 
tion of agent — Quantum meruit.] - 
Levesque v. Tuucjion, (19301 1 

D. L, K. 706. P. a— CAN. 

629 i. To order new trial.] — Where the 
trial Judge after reserving judgment 
decided the case In deft.’s favour on 
an issue or plea that had uot, through- 
out the procoediiigs, been raised or 
tried, & on appeal the Ct. of Appeal 
aiiKinded the record In favour of defts. 
& dismissed pltf.'s apptnil on the point 
discovered by the trial judge, but no 
opportunity had been given pltfs. of 
dealing with the mutters involved on 
the new basis which the amendment 
establisiiod, the Judicial Corainltteo 
ordered a new trial. — Luioi Aaibuosim, 
Ltd. V. Bakabe Wnho, (1930] 1 

W. W. R. 03.— CAN. 

PART X. SECT. 3. SUB-SECT. 10.— 
C. (b). 

536 V. .1 — The Privy Council 

will only deal with the original issues 
raked at the trial, & cannot consider 
new pleadings & the Issues raised 
therein. — B r(jwn t?. Moore, (1924] 2 
D. L. R. 546 ; affg., «9 I), L. R. 14 ; 
55 N. S. R. 400.— CAN. 

536 vi. .J — A new contention, 

which Involves an amendment of the 
plaint, cannot be entertained. — 
Gajadhar Mahton V. Ambika Pbahad 
Tiwari (1926), I. L. II. 47 All. 459. — 
IND. 

536 vil. .1 — The Privy Ck)uncll 

declined to entertain an argument 
which had not been presented to, or 
sifted by, the cU. in India, especially 
as the subject to be decided concerned 
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(bo diversincui eSc ootuplb^jitod law of 
IihIIu hh to tenure of Imid. — S kc'UETauv 
OE STA'IE EOU JNIUA in COUNCIL V. 
Raja JvOTr Puahiiad Hinoii (192(!), 53 
L. I{. Ind. App. 100.- IND. 

536 viii. — — — WIoM’o a rjBOstlon 
whetlmr minor monibi'rs of a family 
were bound by a deeree In a former suit 
brought. ()y t la^ managing member, has 
ixHUi alxindoried In the High (Jt.. it 
oannot ix^ raised i)effjrc the Judicial 
Commlt.Ux% tts tJio (|U(\stlon Is one of 
mlx(‘(l law & fact. — Linoanoowda v. 
Ba.^anoovvda (PJ27), 64 L. R. Ind. 
App. 122.-* IND. 

636 ix. .] — A contention which 

a party to an appfail to tin* Privy 
Council has raJ.sed at the trial, but not 
upon appeal to the High Ct., cannot ix) 
raised by him in the aprx-al to the 
Privy (Jouncll, unless there are ex- 
ceptional circumstances wliich make 
It neccrtsary for doing Justice. The 
rule, applies whether the party was 
applt. or resp. in the High Ct. — 
Skinner v. Bank oe UrpicR India, 
Lm. (1935), L. It. C2 Ind. App. 115.— 
IND. 

536 X. .]— .S,S. PiiiiJi* T. Dodor 

V. Dominion Bbidok Co. (1935), 6 
Can. L. Jo. 131.— CAN. 

648 ii. -I-A con- 

tention whlcii a party to an appeal to 
the Privy Council has raised at the trial 
but not ujion appeal to the High Ct. 
cannot be raised by him in the appeal 
to the Privy Council, unless there are 
exceptional circumstances which make 
It necessary to the doing of JubUco. 
The above rule appllec , whether the 

8 arty was applt. or resp. in the High 
t. — S kinner v. Bank op Upper 
India, Ltd. (1935), L. R. 62 Ind. App. 
115.— IND. 
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infringement & alleged (inter alia) that the 
patent was invalid by reason of prior pub- 
lication in various British & Indian specfiftca- 
tions. Defts. moved to revoke the patent. 
The trial judges of the High Ot. of Judicature 
at Patna held that the patent was invalid by 
reason of anticipation & want of subject- 
matter & ordered the patent to be revoked. 
Pltf. appealed by leave to the Privy Council : 
— Held : in the particular circumstances it 
was not necessary to consider the patent on 
its merits as applt. had admitted that, if 
Martin’s British Specification (No. 6641 of 
1883) was published in India prior to the 
date of his patent, then his patent was 
invalid ; & the question to be decided was 
whether applt. could now contend that 
Martin’s Specification was not in fact pub- 
lished in India & was not in law an anticipa- 
tion of the patent ; applt. had in effect, 
though not expressly, abandoned that con- 
tention at the trial, & it would bo contra^ 
to natural justice to allow him to maintain 
a contention not argued in India. The . 
appeal was dismissed with costs. — Ghans-. 
hAyam Da« Jagnani V . Bamnarayan Ganbsh-, 
NAIIAYAN (1936), 63 R. P. C. 100, P. O, 

57.8a. — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
’ conducted the litigation, executed a bond on 
his behalf in the presence uf the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice : — Held : 
there had been a failure to do justice between 
the parties, tSc the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
Kojo PoN V. Atta Fua, [1927] A. O. 693 ; 96 
L. J. P. O. 121 ; 137 L. T. 706, P. O. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ” equally. Applt. having 
claimed that his father, T., was a “ sou ” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,” or secondary wife, was 


remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a “ t’sip ” required reconsideration, 
seeing that no ceremo^ was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
lemtimately married ; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hooi Leong V. Khoo Hban Kwbe, 
[1926] A. 0. 629 ; 96 L. J. P. 0. 94 ; 136 
L. T. 170, P. 0. 

592a. .] — Cheesebrough Manufactur- 

ing Co. V. KuDHOoa (1929), 46 T. L. R. 95; 
47 R. P. 0. 25, P. C. 

599a. ,] — Where, on an application 

made ex parte, special leave to appeal had 
been granted on the ground that there was 
a right of appeal imder Code of Civil Pro- 
cedure, 1908, s. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismisseef the appeal as incompetent, 
resps. having given due notice of the objec- 
tion. — Mukhlal Singh v, Kishuni Singh 
(1930), 57 L. R. Ind. App. 279, P. C. 

609. Add. Citation 128 L. T. 10. ^ 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed on the subject than the Board 
can be. — Sunder Muix v. Satya Kinder 
Sahana (1927), 55 L. R. Ind. App. 85. 

622a. .] — Wliere the trial judge has come to a 

conclusion upon a pure question of fact, 
the ai>pellate tribunal cannot, merely because 
the question is one of fact, & because it has 
been decided in one way by the trial judge, 
abdicate their duty to review his decision, 
& to reverse it, if they deem it to be wrong ; 
but the functions of the appellate tribunal 
when dealing with a pure question of fact 
in which questions of credibility are involved 
are limited in their character & scope. — 
Caldeira (Antonio Dias) v. Gray, [1936] 
1 All E. R. 640 ; 80 Sol. Jo. 243, P. O. 

534a. .] — Caldeira (Antonio Dias) r. Gray, 

No. 622a, ante. 


PART X. SECT. 8, SUB-SECT. 10. ~ 

C. (0). 

•m. Effect of order — Coae remUted “ to 
the jury *’ f<tr assessment of damoQCs — 
iVot order /or assessTnenl by origi^icd 
jury .] — Lew v. Wino Lee, [1926] 1 
D. L. R. 678 : 37 B. C. H. 81.— CAN. 

PART X. SECT. 3. SUB-SECT. 10.— 

D. (a). 

607 I. Matter of discretion — Exercised 
by Indian co%a’ts.] — The Judicial Coto- 
mittee is extremely reluctant to Inter- 
fere with the amount of a decree for 
maintenance uulosa there has been 
some mlBoiuh*iaffe in the way the a mount 
has been arrived at. — K kradkshwari 
Bahuasin v.Homkshwab Singh (1929), 
66 L. R. Ind. App. 182.— IND. 

•k. Construction of wilt] — The Judi- 
cial Committee are slow to disturb an 
interpretation of a proylsion in a will 
unless they ore very clearly satisfied 
that some wrouff principle of Inter- 
pretation has been applied, or eome 


manifest error of interpretation com- 
mitted. — Kamakjiya Dat Ram v. 
Kushal Ohand^ 1933), L. R. 61 Ind. 
App. 145.— IND. 

PARTX. SECT. 3, SUB-SECT. 10.— 
D. <b) 1. 

627 ii. .] — ^Where In addition to 

the oral evidence, a vital part of the 
evidence in the case consists of the 
doouments & the admitted olrcura- 
stonoes : — Held : their Lordships, like 
tlio judges In the Ct. of Appeal, could 
not, in view of that other evidence, 
treat the matter as concluded hv the 
Judaeus opinion as to the oredlbllity 
of the oral witnesses. Though it Is 
important to give the fullest possible 
weight to the findings of a judge who 
has seen & heard the witnesses every 
appeal from a judge alone is by way of 
rehearing. — ^Lybnar tj. National Bank 
OP New Zealand, Ltd., [1936] 1 
W. W. R. 626.— N.Z. 

•n. Amount of matHtencmee*} — Tba 
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Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage In the 
way the amount has been arrived at. — 
Ekkadeshwari Bahnasin V. Homb- 
SHWAB Singh (1929), 1. L« R< 8 P»t. 
840.— IND. 

sp. Evidence of experts,] — In an 
action against a physician for deunages, 
professional negligence being aUeged, 
two conflicting theories were adduced 
by the expert witnesses as to the cause 
of pltf. ’a disability. The trial judge 
slttmg without a Jury accepted the view 
of pltf.’a witnesses & rejected that of 
the ^tnesses for deft. : — Hdd : the 
respective theories having been care- 
fully & dispassionately w^hed by the 
trial judge & a clear conclusion of 
fact having been reached by him, it 
would not be proper or safe, or in 
accordance ^th sound practice, to 
reverse that oonclusion.— Gbat v, 
Caldeira, U9861 1 W. W. R. 616.— 
CAN. 
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649a. Compromise aftectln| minors.] — ^Where, in 
an appeal to the Judicial Committee of the 
Privy Council, a compromise affecting the 
interests of minors is submitted for their 
Lordships* approval, the proposed com- 
promise should be considered by the ct. from 
which the case comes upon appeal & such ct. 
should certify to their Lordships whether 
in their opinion the proposed compromise is or 
is not in the interests of the minor or minors. — 
Shaikh Shukrullah v. Musammat Zohra 
Bibi, [1936] 3 All E. R. 1011 ; 63 T. L. K. 
139 ; 80 Sol. Jo. 990, P. C. 

658. Add. Annotation: — Held. Robins v. National 
TrustCo., [1927] A. C. 516. 

653a. Applicable to appeals from every court 

In Empfre.] — The rule of practice of the 
Judicial Committee that concurrent findings 
of fact will not be interfered with, in the 
absence of very definite &; explicit grounds, 
applies from whatever ct. in the Empire 
the appeal is made. — Robins v. National 
Trust Co., [1927 ’ A. C. 616 ; 90 L. J. P. C. 
84 ; 137 L. T. 1 ^ 43 T. L. R. 243 ; 71 Sol. 
Jo. 158, P. C. 

Annotations : — Consd. Pope Appliance Corpn. u. Spanish 
River Pulp & Paper Mills, [1929] A. C. 269. Refd. Paterson 
S.S., Ltd. V, Canadian Co-operative Wheat Producers, 
Ltd.. [1934] A. C. 638. 

653b. .] — Held : it would bo a procedure 

contrary to the practice of the Privy Council 
to permit an appeal to succeed where a find- 
ing dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The .appeal 
was dismissed with costs. — Groat v. Hydpo- 
Electrto Power Commission op Ontaric 
(1929), 47 R. P. C. 1, P. C. 

668a. Separation of Joint Hindu family.] — Whether a 
member of a joint Hindu family has affected a 
separation is a question of fact, & the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidence. — Bal Krishna 
V, Ram Krishna (1931), 68 L. R. Ind. App. 
220, P. C. 

671. Add. Annotation : — Consd. St. Francis Hydro 
Electric Co. v. R., [1937] 2 All E, R, 641. 

671a. .] — In a case where resps. have the 

benefit of concurrent findings of fact in the 
ct. below unless there are special circum- 
stances, the Judicial Committee of the Privy 
Council will not advise His Majesty to inter- 
fere. Applts. contended that as the evidence 
which led to the findings consisted mainly, 
if not entirely, of documentary or liistorical 
evidence, the true effect of which might well 
be discussed in an appellate ct., the ordinary 
rule ought not to be applied : — Held : if the 
question were that of the construction of deeds 
or other documents, it would be one of law ; 
but the question being as to the effect to be 
given as evidence to certain historical writ- 


ings the ordinary rule applied. — St. Francis 
Hydro Electric Co., Ltd. v. R., [1937] 2 
AU E. R. 641 ; 63 T. L. R. 640 ; 81 Sol. Jo. 
396, P. 0. 

676. Add. Annotation: — Refd. Robins v. National 
Trust Co., [1927] A. 0. 615. 

679a. Passing-off action — Improper finding of 
fraud.] — Pltfs. in Nov. 1929, began to sell 
cigarettes in tins of one hundred, which tins 
bore a trade mark of crossed swords in gold 
on a red ground, the words “ Golden Sword ** 
& a price indication 2 for 1, meaning 2 
cigarettes for 1 cent. On the cigarettes 
themselves was the trade mark of crossed 
swords & the numerals 2 1 printed in red. 
In May, 1931, defts. i)ut upon the market 
cigarettes in packets of ten, which packets 
boro a representation of an a,co & a king of 
hearts the words “ Twenty One ” (that 
hand in Vingt-et-un also in a Cliineso 
game counting twenty-one). h]ach cigarette 
bore the words “ Twenty One Cigarettes ” in 
blue. Pltfs. commenc(‘d an action in the 
Supreme Ct. at Singapore claimed an 
injunction to restrain defts. from a])plying 
a mark consisting of the words or numbers 
“ Twenty One ” to cont/iin«Ts for cigarettes 
sold by them <fe from ]»assing off, by using 
such mark, cigarettos not of pltfs.’ manu- 
facture as & for pltfs.’ cigarettes. Pltfs. 
also claimed the usual other relief. The trial 
judge held that pltfs. had established their 
case, & that they were entitled to tlie relief 
which they sought. An injunction was 
granted. Defts. appealed to Ct. of 

Appeal of the Straits Settlements. The 
findings of fact by the trial judge wore 
unanimously upheld thcj appeal was dis- 
missed. Defts. appealed, by special leave, 
to the Privy Council : — ffcld : having regard 
to the short time between tfio appearance in 
the market of applts.’ cigarc^ttes tfe tlio issue 
of the writ the action was in effect a quia timet 
action, resps. had never suggested that tlujre 
could be any confusion Ic 'tween the cigarettos 
of resps. & those of applts. so far as concerned 
dealers & distributors to whom such dealers 
sold, that the market ref(iiT(‘d to in certain 
paragraphs of the statoment of claim was 
admittedly that in which the consumer 
bought & not that in whicli diialers & retailers 
l>oiight ; the case was nijt operuid on a 
footing of fraud, & it was doubtful whether 
the statement of claim would liave Justified 
such an opening ; but there was by the lower 
cts. a finding of fraud aJthougfi (i.) no plea 
of fraud liad been properly raised on tlie 
pleadings, (ii.) fraud had not been opened, 
& (iii.) no questions had l^cen put to the 
witnesses to suggest tliat fraud was being 
cliarged ; there was no evidence on which a 
finding of fraud could be based ; the trial 
judge had founded his judgment upon an 


PART X. SECT. 8, SUB-SECT. 10.— 
D. <b) ii. 

650 Vi. .] — Where all the cte. 

below have oonemred In the finding 
of fact, the Judicial Commltteo vml 
ordlnaii^ accept them & not review 
^em. — L aikg v. Toronto General 
Trostb Oorpn., [19241 4 D. L. B. 1138. 


650 vli. .] — ^Montreal Trans- 

PpWATiow CJo., Ltd. v. K., [19261 2 
I>. L. R. 862.— 0AM. 


650 viil. .1 — When in a Bult to 

set aside a Bale for arreara of revenue 
both cts. in India have found that there 
were no arrears, the J udlclal CJommlttee, 
in accordance with its practice as to 
concurrent' flndlmfs, wiU not Interfere, 
althouirh the findings depend upon the 
meaning: & elleot of somewhat obBcnre 
revenue records. Sc are based upon the 
view that the records show payments 
in advance. — Naeendra Nath Dutta 
V. Abdul Hakim (1928), 66 L.’R. Ind. 
App. 380.— IND. 

660 lx. .1 — Groat v. Ontario 
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Hydro -Electric Power Commission, 
[1930] 1 D. L. R. 481.— CAN. 

650 X. .] — It is not a cast-iron 

rule that the Judicial Committee will 
not examine the evidence In order to 
interfere with the concurrent flndlngrs 
of two ots. on a pure question of foot. 
The rule la one of conduct which the 
Judicial Ckimmlttee haB laid down for 
Itself, Sc is not a rule based on any 
statutory provision. — Canadian Co- 
operative Wheat Producers, Ltd. 
V. Paterson Steamships, Ltd., [1936] 
I W. W. R. 6.— CAN. 
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inaccurate etatement of the evidence ; this 
finding of fraud bad coloured the minds of the 
judges when dealing with the question of 
likelihood of confusion in the relevant market; 
that in these cwcumstanccs the Board ought, 
notwithstanding concurrent findings of fact 
by the cts. below, to reconsider the poasibility 
of confusion ; upon such reconsideration 
likelihood of deception had not been proved ; 
& the appeal be allowed with costs. — 
United Kingdom Tobacco Co. (1929), Ltd. 
V, Malayan Tobacco Distributors, Ltd. 
(1933), 61 R. P. 0. 11, P. C. 

684a. Reasons lor — Whether read.] — The reasons 
for a judgment of the Judicial Committee 
are not road as of course, but only on the 
application of counsel for special reason, or 
at the desire of a member of the Board. 
The printed reasons are handed to the 
parties & the Press, leaving counsel to ask 
any questions necessary at the mid-day 
adjournment or at some other convenient 
time. — Practice Note, [1922] W. N. 169. 

685. Add Annotaiion : — Generally , Consd. Re Trans- , 
ferred Civil Servants (Ireland) Compensation, 
[1920] A. C. 242. 

686a. .] — The Judicial Committee of the 

Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
on the ground that, by inadvertence, it did 
not give effect to the inttotion of the Board 
as expressed in their judgment. — liAi 
Jatindra Nath Chowdhury v. Uday 


Kumar Das (1931), 47 T. L. B. 274 ; 58 
L. B. Ind. App. 141, P. C, 

690. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690a. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690b. .] — There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided Dy the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances. — Re Transferred 
Civil Servants (Ireland) Compensation, 
[1929] A. C. 242 ; suh nom. Re Irish Civil 
Servants, 98 L. J. P. C. 39 ; 140 L. T. 254 ; 
sub nom. Re Artict.e X. of Articles of 
Agreement for Treaty between Great 
Britain & Ireland, 46 T. L. B. 67, P. 0. 

698. For existing citations read, “ As reported in 
80 L. T. 506, at p. 507.*’ 

701a. .] — Where there has been 

unexplained delay in proceedings a successful 
applt. to the Privy Council may be refused 
costs. — Louis Dreyfus & Co. v. Aruna- 
CHALA Ayya (1931), 58 L. B. Ind. App. 
381, P. C. 

774. After this case add : — 

,] — now, Judicial Com- 
mittee Buies, 1925, r. 81. 


Part XI. — The Supreme Court of Judicature. 


775. In the cross-reference before tliis case for 
“ Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ’* read “Judicature (Consolidation) 
Act, 1925 (c. 49) ; Administration of Justice 
Act, 1928 (c. 26). 

776. Add. Annotafum : — Refd. B. v. Edwards, 
Ex p. Welsh Clmrcb Temporalities Comrs. 
(1933), 49 T. L. R. 383. 

779. Add. Annotation : — Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 010. 


781. Add. Arinotaiion : — Refd. Ideal Films v. 

Richards, [1927] 1 K. B. 374. 

784. Add. Annotation : — As to (1) Retd. Campbell 
r. Poliak, [1937] A. 0.732. . 

786. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

789. Add. Annotation : — Refd. Earle v. Hemswortb 
R. D. C. (1928), 140 L. T. 69. 

790. Add. Annotation Refd. The Fagernes, 
[1926] P. 185. 


PART X. SECT. 3. SUB-SECT. 10.— 
D. (0). 

680 i. Want of proftecuiUm — Jvns- 
diction of Court of Appeal over costs .] — 
Cleave v. McDonald, [1927] N. Z. 
L. H. 433.— N.Z. 

PART X, SECT. 3, SUB-SECT. 11. 

t i. .] — If execution in tho 

Supremo Ct. in required in respect of 
HU order of His Majesty in Council made 
in respect of an a]>peal from a judpiuent 
of the Supreme Ct. or Ot. of Appeal, 
an allocatur under tho Ct, of Appeal 
seal cm bodying a oortifleat-o that tho 
judgment of tho Privy Council has been 
filed in the Ot. of Appeal should be 
endorsod on a true copy of the King’s 
Order & filed in the Supremo Ct., 
whereupon, in terms of r. 27 of the 
Privy Counoll Rules, execution can 
issue without any further entry of 
judgment. There is no power in the 
Supreme Ct. to order a stay of execution 
on such a judgment except in exercise 
of its inherent jurisdiction, which, 
lifter Judgment, must, if at all per- 
missible, be exercised only in tho 
clearest cases Involving impropriety 
or grave abuse of the prooodure of the 


ot. — Ltsnar V. National Bank op 
New Zealand, Ltd. (No. 3), [1935] 
N. Z. L. R. 766.— N.Z. 

t ii. Affainst legal representatives 

of respondents.] — Where some of rospa. 
In the appeal before the Privy Council 
worii dead, & their legal represonta- 
tative bad not been brought ou tho 
record when tho appeal was hoard & 
judgment delivered by tho Privy 
Council: — HeM: the decree against 
them was not a nullity under Judicial 
Committee Act, 1833, s. 23. — Kaltani 
Pillai V. Thiruvenkadaswami Ay- 
YANOAR (1924), 1. L. R. 47 Mad. 618. 
—IND, 

t iii. Order directing restitution. 1 — 

Where an application is made to obtain 
restitution as the necessary result of an 
order of Ills Majesty in Council, that 
application must bo taken as one to 
“ enforce ’’ an order in Council & will 
be governed by Art. 183, & not by the 
general Art, 181 of Indian Limitation 
Act, 1908. — SOHAN BIBI V. BAIJNATH 
Dab (1928), I. L. R, 50 AU. 767.— IND. 

PART X. SECT. 8. SUB-SECT. 18.— 

A. (a) i. 

71911. Not appearing hvU lodging 
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case.] — Resps., who did not appear, 
but had lodged a case, allowed costs 
up to the dato of doing so. — Gajadhar 
Mahton V. Amiuka Prasad Tiwari 
(1925), I. L. R. 47 AU. 459.— IND. 


PART X. SECT. 3, SUB-SECT. 13.— 
A (0). 

■ra. Out of sum deposited as security 
— Order for payment to solicitors .] — 
Solrs. in England may, Ih a proper 
case, obtain from the High Ct. an order 
for pajTuent to them of moneys 
deposited in tho High Ct., as security 
for their clients’ costs of an appeal to 
tho Privy Council. — Bikramkishork 
Mamkta V. All Ahmad (19301. 1. L. K. 
58 C3alc. 1034.— IND. 


PART XI. SECT. 2, SUB-SECT. 1.— 
A, (a). 

sp. To hear action .] — A judge of the 
High Ct. may direct the whole of a case 
wlnoh comes before him for hearing to 
be argued before tho Fail Ct . — Statb 
OF New Sooth Wales v. Common- 
wealth (1926), 38 O. L. R. 74.— AUS. 



VoL XVI.— Courts. Cases 80»-949a. 


809. Add, Annoiations : — Refd. Rackham w. 
Tabnim (1923), 129 L. T. 24 ; Millensted v, 
Grosvenor House (Park Lane), Ltd., [1937] 1 

K. B. 717. 

816. To cross-reference before this case add “ See 
S. C. J. (Consolidation) Act, 1926 (c. 49), 
88. 24, 26.’» 

819. For cross-reference at head of this section 
read “ See^ now, S. 0. J. (Consolidation) Act, 
1926 (c. 49), s. 66 (2).” 

820. For cross-reference at head of this section 
read “ See, now, S. C. J. (Consolidation) Act, 
1926 (c. 49), 8. 60 (1).” 

827. For cross-reference before this case read 
“ See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), 8. 66 (3).” 

Add, Annotation: — Refd. Capron v. Capron, 
[1927] P. 243. 

831a. •] — When a judge adjourns a 

chambers summons into ct. under 11. S. C., 
Ord. 54, r. 22, & does not direct that it is to 
be heard in ct. as ^.hambers, the matter is in 
ct. for all purposes & is open to the press. — 
Hardie & Lane v, Ohiltern (1927), 90 

L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 663; 96 L. J. K. B. 1040; 138 
L. T. 14, 0. A. 

834a. •] — Hardie & Lane v. Cuiltern, 

No. 831a, ante. 

840a. To order amendments — Judge trying causes 
In short cause list,] — Although it may be a 
condition precedent to the master’s y)O.Ter 
to order a cause to be tried in the shci t 
cause list, that the claim specially indor6v5(: 
on the writ should be for a liquidated demand, 
vet when once he has made th<3 order giving 
leave to defend. Sc has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as ho is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
— Thomas v. Alderton, Ltd., [1928] 1 K. B. 
638; 97 L. J. K. B, 259 ; 138 L. T. 315, C. A. 

865. Add. Annotation Refd. Capron v. Capron, 
[1927] P. 243. 

889. For cross-references before this case read 
“ See, now, S. C. J. (ConsoUdation) Act. 1926 
(c. 49), ss. 6-8.” 

891. For cross-references before this case read 
“ See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 26-29.” 


895a. Enforcement of undertaking given to Court 
of Appeal.] — The Ct. of Appeal have juris- 
diction to deal with the enforcement of an 
undertaking given to that ct. — Jonesco v. 
Evening Standard Co., Ltd., Ee An 
Undertaking by Wingfields, IIalse & 
Tbustram, [1932] 2 K. B. 340; 110 L. J. 
K. B. 447 ; 147 L. T. 49, C. A, 

902. Add. Annotation: — Folld. Re Carroll (1930), 
47 T. L. R. 20. 

903a. .] — The Ct. of Appeal has no 

original jurisdiction in habeas corpus. Sc Avhere 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person. — 
lie Carroll, [1931] 1 K. B. 104 ; 100 L. J. 
K. B. 62 ; 144 L. T. 154 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

904. Add. Annotation : — Consd. Rodriques v. Bake- 
well & Salmon, [1934] i K. B. 668. 

908. Add. Annotation : — Refd. Rodriques v. Bake- 
well Sc Salmon, [1931] 1 K. B. 668. 

912. Add. Annotation : — Consd. Butcher Wetberly 
Sc Co. V. Norman, [1934] 1 K. B. 475. 

915. Add. Annotation Apia. Smith v. Tsakyris 
. (1929), 167 L. T. Jo. 92. 

919. Add. Citation :—8ub nom. R. v. Illingworth, 
32 W. R. 451. 

After this case add See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 

925. Add. Annotation : — Consd. Bowater Sc Sons, 
Ltd. V. Davidson’s Paper S-iles, Ltd., [1936] 
1 All E. R. 110. 

944. Add. Annoiations: — Refd. Davey y. Robinson, 
[1923] 1 K. B. 563 s Shrager v. Ditrhtou, 
[1924] 1 K. B. 274. 


Sect. 5.— OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189). 

Add the following case : — 

949a. Officer — Right to institute suit Personal 
Interest.] — It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
personal interest.— Hobanna Aratuoon 

Kerakoobe V. Serle (1844), 3 Moo. Ind. 
App. 329 ; 4 Moo. P. C. 0. 459 ; 18 E. K. 
523. 


PART XI. SECT. 2, SUB-SECT. 3. 

Bt. To rescind patent — AWnmgh 
voidable or void at law ,] — Martin v. 
Kennedy (1860), 2 Qr. 80. — CAN. 

■w. To try validity of will — Important 
(ruestions involved — Transfer of action 
from surrogate court] — Where the 
validity of a will relating to both real 
& personal estate was in dispute, the 
personal property being worth, at 
least, £2,000, & it was sworn & not 
denied that the Questions to be deter- 
mined were of such Importance that 


they could be more effectually tried 
& disposed of In the ct. of chancery 
than in the surrogate ct. an order for 
removal was made. — Re Ecclks Uo05)» 
1 Ch. Ch. 376.— CAN. 

PART XI. SECT. 2, SUB-SECT. 6.- A. 

sy. Local nmsters^—Jurisdictbm of.]-~ 
Local masters have no authority to sit 
on the final hearing & adjudge the 
merits on appUcatlons to the summa^ 
jurisdiction of a Juda^ of the K, B. 
over oxors., administrators & trustees. 


[» matter how such applicallous may 
3 commenced ; nor have they juiis- 
Ictlon to refer such applications to a 
idgo of the K. 13. The office of a 
aster or local master In Saskatchewan 
to be distinguished from that of a 
aster In England & from that of a 
mnty ct. Judge exercising jurisdhitlon 
I a local judge of the Suporior Ct. in 
lose Provinces in which he is appointed 
local Judge.— Lorcu v. Olson (Sask.), 
9281 1 urL.Il.366; ll927l3W.W.Ii. 
}0.— CAN. 


31 ^ 
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Ewqt.t8h akd Emfirb Digest Supplement. 


Part XVI. — Consular Courts 


964. Add* Annotations: — Reid. Budd v* Budd, 
[1924] P. 72; Bartlett v. Bartlett, [1926] 
A. 0. 377. 

956a. To make declaration as to validity 

ol divorce — Granted on grounds not authorised 
by English law.] — Besp. & his wile, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Babbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce cM^cording to English law. 
Applt. brought an action against resj). in the 
Supreme Ct. for Egqpt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council ol 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that ** in all 
matters relating to marriage, inheritance, or 
other questions Involving religious law or 
custom the ct. shall, in the case ol persons* 
belonging to non-Ohristian communities; 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred ” all such jurisdiction in matrimonial 
, causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in England ” : — Held : applt. was 
entitled to the declaratory decree which she 
sought.— Sasson V , Sasson, [1924] A. C. 1007 ; 
94 L. J. P. 0. 13 ; 132 L. T. 163, P. 0. 

Annotation : — ReW. Bartlett v, Bartlett, [1925] A. 0. 377. 

958b. To try action for damages for 

breach of contract — Breach In England.] — 
By the Ottoman Order, 1910, tbe jurisdiction 
of the Supreme Ot. thereby established 
extends, as regards Egypt, to, so far as 
material : ” (i) British subjects, as herein 
defined, within the limits of this Order, 
(ii) The property & all personal & proprietary 


rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the s^d limits or not.” Bul^ of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession grcmted by the 
Egyptian Go"^. in connection with irriga- 
tion, & for the employment of resp. in 
Bg^t. Applt. repudiated the contracts by 
a cable despatched from England.- Resp. 
issued a writ in the Supreme Ot. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt : — Held : the cable 
repudiating the contracts having been des- 
patched in England, the breach took pl^e 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Mabtin v. Stout, [1925] A. C. 
369 ; 94 L. J. P. C. 71 ; 132 L. T. 073 ; 41 
T. L. B. 170, P. 0. 

669a. Transfer ol jurisdiotlon — Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).] — 
Petitioner, the wile of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi lor a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Sbager V. Seaqer, [ 1 926] P. 106 ; 94 L. J. P. 
60; 133L. T. 319; 69 Sol. Jo. 724. 


Part XVII. — Forest Courts. 

974a. Court books — Duty of clerk to produce for inspection.] — A.-G. v. Brown (1844), 2 L. T. O. S. 

424; 8J. P.711. 


Part XXI. — Palatine Courts. 

1014a. .] — Dykb V. Stephens 1016. For cross-reference after this case read 

(1886), 29 Sol. Jo. 682. ” See, now, S. C. J. (Consolidation) Act, 1926 

(c. 49), 8. 28.” 


Part XXIII. — Borough and Local Courts of Record. 

1024a. P. Pbndrbd v, CHAMBBRa (1691), Oro. 1068. To the Teference before this case add 
Eliz. 260 ; 78 B. E. 612. “ ; liverpool Corporation Act, 1921 (c.lxxiv), 

Annotation : — Beld. Ooodran v. Dnffleld (1613), Cro. Jao. 313. . 224-203.’'' 

20 



Vol. XVI.— Courts. Case 1126, 


Part XXV. — Judicial Commissioners. 

1126. Add. Annotations Salisbury & 2 K. B. 666; Port of London Authority d. 

Pordingbridge District Drainage Board v. Canvey Island Comrs. (1931), 101 L. J. Ch. 

Southern Tanning Oo. (1920), Ltd., [1927] 63. 


COUSIN. 

See Descent ; Wills. 


COVER. 

See Stock Exchange. 


COWS. 

See Animals ; Distress ; Public Health. 


CREAM. 

See Food and Drugs. 


CREW. 

See Master and Servant ; Shipping. 
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Sistolish; and Empire Digest Suppuement. 

CROSS-EXAMINATION. 

See Evidence. 


CROWN COLONY. 

See Dependencies & Dominions. 
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Vol. XVL Cases 26—816. 


CROWN PRACTICE. 


Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


25. Add, Annotation : — Consd. A,-G. for Isle of 
Man V. Moore, [1938] 3 All E. R. 263. 

35. Add, Annotation.: — Consd. Toronto (City) 
Corpn. V, B., [1932] A. C. 98. 

46a. Ball to answer & pay penalties — Liability of 
sureties.} — Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), 8. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer &; pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient | 
for the amount ol the bail indorsed on the 
writ . — Re Attfield (1924), 93 X. J. K. B. 
1064. 

52. Add, Annotation : — Refd. Brooks Wharf Sc 
Bull Wharf, Ltd. v. Goodman Bros., [1936] 

1 All E. B. 268. 

75a. Writ of subpcena — Service out of the juris- 
diction— Effect of R. S. C., Ord. LXVIII., r. 3.] 

— Ueld : B. S. C., Ord. XI., is not a prohibi- 
tory order but one extending the jurisdiction 
of the ct., & therefore, though made applicable 
to proceedings on the Bevenue side of f/b*- 
King’s Bench Division by B. S. C., Ord. 
LXVIII., r. 3, it did not abrogate the right 
conferred by Crown Suits Act, 1865 (c. 104), 
s. 37, to serve a writ of subpoena on a British 
subject out of the jurisdiction without the 
leave of the ct. — A.-G. v, Prossob, [1938] 

2 K. B. 531 ; [1938] 3 All E. B. 32 ; 107 
L. J. K. B. 643 ; 159 L. T. 275 ; 54 T. L. R. 
933 ; 82 Sol. Jo. 433, C. A. 

155a. Land held in trust for debtor.] — If one in- 
debted to the king for customs by covin 
enfeoff his friend of lands purchased with 
the king’s money, himself taking the profits ; 
it shall be seized into the king’s hands until, 
etc. — D e Chirton’s Case (1558), 2 Dyer, 
160 ; 73 E. R. 349. 

Annoiations : — Be!d. Coke’s Case (1C23), Oodb. 289 ; R. 
v.Bmlth (1810), Wight. 34. 


166. Add, Annotation: — Refd. Pood Controller v, 
Cork (1923), 130 L. T. 1. 

240a. Bills of exchange — Transmitted from 

abroad by foreign agents.] — B. v. Hunter 
( 1817), 4 Price, 258 ; 146 E. B. 457. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.] — B. v, 
De Caux (1815), 2 Price, 17 ; 146 E. B. 7. 

246b. Subsequent arrears of rent — Goods kept 

looked up by sheriff for long time.] — The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. — B. v. Hill (1818), 
6 Price, 19; 146 E. B. 729. 

248a. — .]— H. V, Binoiiam (1831), 2 Cr. Sc J, 

130 ; 2 Tyr. 46 ; 1 L. J. Ex. 62 ; 149 E. R. 55. 

293. Add. Annotation : — Refd, Rc Wells, Swin- 
burno-Hanham v. Howard (1932), 48 T. L. B. 
617. 

293a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the Crown in making 
confidential inquiries, in respect to secret 
profits alleged to have been made in the course 
of his employment. — A.-G. v. Goddard (1929), 
98 L. J. K. B. 743 ; 45 T. L. B. 609 ; 73 
.Sol. Jo. 514. 

308. Add, Annotation : — Apld. Ohowood v, Lyall, 
[1929] 2 Ch. 406. 

309. Add, Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. (b 704. 

31 3i Add. Annotation : — Refd. Rc Kent Coal (Jon- 
cessions, Burn v. The Co., [1923] W. N. 328. 

316. After cross-refs, following this case add : — 

Sect. 7.— WRIT OF SUMMONS. 

For Crown debt.] — See Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c. 30), 8. 4. 


PART I. SECT. 1. SUB-SECT. 4.— 
A. 

sa. Power of court to give relief to 
dehior,^ — R. v, Bontbb (1843), 6 O, S. 
551.— CAN. 


PART X. SECT. 1, SUB-SECT. 4.— C. (o). 

•b. General issue pleaded — Subsequent 
proof of Crown's UUe to reversion — 
WUhdrawal of plea — Costs.] — In an 
Inlonnation of Intrusion, the rule to 
plead was served on Nov. 21, 1832. 


Deft, from time to time obtained 
further Umo to plead, & on Apr. 15, 
1 833, pleaded the general issue. Notice 
of trial was served for the idttlngrs after 
Michaelmas term, 183? ; & the trial 
was postponed at the Instanc^^ of deft. 
On Jon. 23, 1838, deft, discovered 
certain documents, showing, os he 
alleged, that the reversion was vested 
In the Crown. The ct. allowed him 
to withdraw the plea of the general 
Issue. & pleod his title spoolelJy, upon 
payment of all costs Incurred by the 
Crown, conseguent on the plea of the 
’ Issue. — A.-O. V . Langford 
(1838), 2 Jo. Ex. It. 619.— IR. 


general 

(Lord) 


PART I. SECT. 1, SUB-SECT. 4.— C. (d). 

g5ii. .1— R.e. Wawon 

(1828), N. B. Dig. 447.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 
sd. Effect of writ — On accrual of 
prerogaixve rights.] — Prerogative rights 
which might accrue to the Crown by 
virtue of a writ of extent are dependent 
upon the Issue of the writ itself. As 
it was too late to issue the writ ; — 
Held : there was no direct liability to 
the (>own by the insolvent co. — lie 
Exoelsiob Elkotrio Dairy Machin- 
ery, Ltd., 11923] 3 D. L. K. 1176^; 
52 O. L. R. 225 ; 2 C. B. R. 599.— CAN. 
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Part II. — Petition of Right 


319, Add, Annotaiiona: — Refd. Oonsiantinesco v, 
R. (1927), 11 Tax Cas. 730 ; Buckland v, R. 
(1933), 102 L. J. K. B. 404. 

820. Add, AnnotcUion : — Refd. Badman v, R., 
[1924] 1 K. B. 64. 

822. Add, Annotaiiona : — Dlstd. Gilleghan 

Minister of Health (1931), 47 T. L. R. 439. 
Refd. Rowland v. Air Council (1923), 39 
T. L. R. 228. 

822a. Ministry of Health.]— By 

Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
“ The Minister may sue & be sued by the 
name of the Minister of Health, may 
for all purposes be described by that name : 
— Held: this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 
petition of right. — Gilleghan v. Minister 
OP Health, [1932] 1 Ch. 86 ; 101 L. J, Oh. 
81 ; 140 L. T. 231 ; 47 T. L. R. 439. 

823. Add, Annotation : — Refd. Re Mason, [1928] 
Ch. 386. 

328a. Claim against Domlnlon.jl — A petition of 
, right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisOed out of the Exchequer of a 
Dominion. — A.-G. v. Great Southern & 


Western Ry. Co. op Ireland, [1925] A. 0. 
764 ; 94 L. J. K. B. 772 ; 133 L. T. 668 ; 41 
T. L. R. 676 ; 69 Sol. Jo. 744, H. L. ; revag, 
S. 0. avb nom. Great! Southern & Western 
Ry. Co. of Ireland v, R.. [1924] 2 K, B. 450, 
0. A. 

888. Add, Annotaiion : — Refd.' A.-G. for Ontario v. 
McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 

889. Add, Annotation : — Refd. Buckland v, R. 
(1933), 102 L. J. K. B. 404. 

847. Add, Citation : — 16 Asp. M. L. C. 674. 

Add, Annotation : — Refd. Brocklebank v, R., 
[1926] 1 K. B. 62. 

351. Add, Annotation : — Dlstd. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1926] A. O. 
665. 

352. Add. Annotations: — Aa to (1) Dlstd. A.-G. 
. for Straits Settlements v. Pang Ah Yew, 

[1926] A. C. 655. Refd. Jamieson v, Downie, 
[1923] A. C. 691 ; Badman v, R., [1924] 1 
K. B. 64 ; Buckland v, R, (1933), 102 L. J. 
K. B. 404. 

353a. Detinue.] — I should like to express 

my own view that a petition of right lies 
against the Crown in respect of goods wrong- 
fully detained by its servants (McCardie, J.). 
— Buckland v. R., [1933] 1 K. B. 329 ; 49 


part II. sect. 1. 

317 1. Purposes,] — Upon petition of 
right there Is no power In the ot. to 
compel the Crown to make a grant of 
land. — Kfkwatin Powkr Co., Ltd. 
V. Krrwatin Floitr MiLis Co., Ltd., 
Kekwatin Power Co., Ltd. v. Lake 
OF THE Woods Milling Co., Ltd,, 
[1926] 4 D. L. R. 631 ; 69 O. L. R. 
406.— CAN. 

817 II. .1 — Qu. : whether a peti- 
tion of right Ilea to test the constitu- 
tionality of a Dominion statute. — 
Lovibond V. G. T. R., O. N. R., & 
A.-G. FOR Canada, [1933) 1 D. L. 11. 
798 ; afM„ [19331 4 D. L. R. 425 ; O. R. 
7 27. —Can. 

317 iii. Purposes.] — Except in caaoe 
epecially provided for by statute, e.g., 
the provision of the Financ?o Act of 
1894 (Imp.), 8. 10, for the recovery back 
of estate duty, the only way by which 
a subject ia enabled to obtain back out 
of the hands of the Crown either land, 
money or goods, upon which the Crown 
has, rightfully or vn-ongfully. laid its 
hands, is by a petition of right ; & 

where, as In tno present instance, 
declarations are sought as foimdations 
u 4 >on which to base a claim that the 
Crown is wrongfully holding money 
which of right belongs to plti. the ct. 
has no Jurisdiction to make such 
declarations except as incidental to 
a claim which can only be the subject 
of a petition of right. — Royax Trust 
Oo. V. A.-G. FOR Alberta (No. 3), 
119361 9 W. W. R. 337 ; 4 D, L.R, 98. 
—CAN. 

petition of right 
is not an appropriate remedy for 
obtaining a doolaratory judgment 
against the Crown. — Smith v, A.-Q. 
FOB Ontario (1923), 52 O. L. R. 469. — 
CAN. 

• I. Claim againat Crown — What 

amoufits to. ] — Applt. was the registered 
holder of certain preference Be common 
stock of the Grand Trunk Ry. Co. of 
Canada. By virtue of legislation & 
orders in council, the whole of such 


stocks were vested in the Minister of 
Finance of Canada in trust for His 
Majesty. A new co. called the 
Canadian National Ry. Co. having 
been incorporated to amalgamate an 
old GO. of that name & the Grand 
Tnmk Co., the Minister surrendered 
the stocks In question to the new co. 
for cancellation & received from the 
now oo. one share for the value of the 
stock surrendered. Applt. claimed 
on behalf of himself & all other holders 
of such stocks that the legislation, 
orders in council & agreements, 
whereby the above transaction was 
carried through were invalid & void, 
& asked for the rectification of the 
register of the Grand Trunk Co. He 
also claimed damages against the 
ry. cos. for breach of duty in removing 
his name from the register of the 
Grand Trunk Co. The question was 
also raised whether this appeal was 
a mere question of jurisdiction & 
procedure, or whether there was a 
matter in controversy exceeding in 
value 4,000 dollars & thus giving an 
appeal as of right to the Privy Council. 
The damages claimed were greatly In 
excess of 4,000 dollars : — Held : (1 ) the 
first claim was a claim against the 
Crown & could only bo prosecuted by 
petition of right, & the Exchequer Ct. 
of Canada had exclusive jurisdiction 
in such a matter; (2) the claim for 
damf^es was not ai^nst the Crown, 
& as to that the action should be 
allowed to proceed. — ^Lovibond v. 
Grand Trunk Ry. Co. of Canada 
[1936] 2 All £. R. 496 ; 80 SoL Jo. 
734, P. O.— CAN. 

PART 11. SECT. 3, SUB-SECT. 1. 

o 1. Property in possession of 

third party.] — A.-O. FOR Ontario v, 
McLean Gold Minks. Ltd., [1927) A. O. 
1S5 ; 95 L. J. P, C. 217 ; 186 L. T, 194, 
P. C.— CAN. 

PART 11. SECT. 2, SUB-SECT. S. 

886 L General rule,} — A petition of 
right is tho proper remedy when the 

^4 


Crown has in Its hands property to 
which a subject has a legal title ; this 
does not extend to torts. — C oyle v. 
Black (1933), 7 M. P. R. 412.— CAN. 


PART II. SECT. 2, SUB-SECT. 3.— A. 

84611. .1 — Maunskll V. R., 

[192.51 Exoh. 0. R. 133.— CAN. 


346 III. .] — R. V, Canada Steam- 

ship Lines, Ltd., [19271 1 D. L, R. 
991 ; [1927] S. C. R. 68.— CAN. 

346 iv. .1 — Kenney e. R. 

(1882), 1 Exoh. O. R. 68. — CAN. 


s i. .] — By two contracts in 

writing suppliant agreed with reap., 
represented by the Minister of Marmo 
& Fisheries, to construct six steel cargo 
steamers ; tho first contract covered 
four ships, & the second contract two 
ships. Both contracts provided that 
any dispute or difference arising 
between the parties thereto, during 
the term of the agreements or within 
six months after the termination 
thereof, in relation to tho various 
matters therein set forth, should bo 
referred to three arbitrators to be 
chosen aa therein provided & whose 
decision should bo final & binding. 
Suppliant claimed that it required 
certain disputes be submitted to arbn. 
but that reap, refused to do so. Resp. 
denied that such request was made or 
refused, or that any diipute was 
reforred to or settled by arbn., & con- 
tended that the arbn. clause in such 
contracts was a bar to the various 
claims set forth in tho petition ; — 
Held : since reap, had granted sup- 

S liant a flat Sc also bad pleaded a 
efence, the arbn. claims had been 
waived & another forum substituted. — 
CouoHLAN & Son, Ltd. v. R., [19371 
Ex. C. R. 29.— CAN. 


if. Refund of part of price of mineral 
rights in land under sea ,] — Ketohen v, 
R^B. C.), H927J 8 W. W. R. 162.— 


PART II. SECT. 2, SUB-SECT. «8.—C. 

861 Till. .)— Kendall v. 

R.. (19861 Exch. 0. R. 84.— QAM. 
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T. L. R. 89 ; 76 Sol. Jo. 850 ; on appeal, 
[1933] 1 K. B. 767, 0. A. 

353b. Compensation for injury to property in 

Ireland.] — No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Grown in an English 
ct.—PRiCB V. R. (1926), 42 T. L. R. 179. 

355. After this case add ** Effect of In- 

demnity Act, 1920 (c. 48).] — See Constitu- 
tional Law, Nos. 293a, 499a, 499b, 620a- 
626d, 634a, ante.** 

356. Add. Annotation : — Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1926] A. C. 666. 

356a. .] — Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 36 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, Sc the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable. — 
A.-G. FOR Straits Settlements v. Pang 
Ah Yew, [1926] A. C. 666 ; 94 L. J. P. C. 160 ; 
133 L. T. 106, P. C. 

367. Add. Annotations : — Oonsd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. Refd. 
Kynaston v. A.-G. (1933), 49 T. L. R. 300. 

360. Add. Annotations : — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. 0. 674. Consd. 
Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. Refd. Nixon 
V. A.-G. (1930), 100 L. J. Ch. 70. 

361. Add. Annotations: — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. Refd. Nixon 
V. A.-G. (1930), 100 L. J. Ch. 70. 

After this case add : — 

.] — See, further. Revenue, Vol. XXXIX., 

pp. 307, 308, Nos. 836-841.' 

363a. Bona Vacantia — Recovery by next of kin.] — 
Re Mason, No. 374b, post. 

364. Add. Annotation : — Generally, Refd. R. v. 
Stepney Corpn., Ex p. Walker (John) Sc 
Sons, Ltd., [1934] A. C. 366. 

368. Add. Annotations : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. Refd. Netherlands- 
Ameiican Steam Navigation Co. v. Pro- 
curator-General (1926), 42 T. h. R. 81. 

369. Add. Annotations: — Folld. Civilian War Claim- 
ants Assocn. V. R. (1930), 46 T. L. R. 681. 
Refd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 


370. Add. Annotations: — Consd. Hungarian Pro- 
perty Administrator v. Finegold (1931), 100 
L. J. K. B. 383. Apprvd. Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. C. 14. 
Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R. 109. 

870a. .] — ^By Art. 232 of the Treaty of 

Versailles Germany imdertook to make com- 
pensation for all damage done to the civilian 
population of the Allied Sc Associated Powers 
Sc to their property during the period of the 
belligerency of each as an Allied or Associated 
Power against Germany by the aggression of 
Germany Sc her Allies, Sc moneys were 
received by the Crown under this article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggi^ession 
out of the War, claimed on their behalf pay- 
ment of compensation out of the moneys 
paid or payable as reparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of their claims, first, to the Foreign Claims 
Office, Sc, afterwards, to the Reparation 
Claims Department in accordance with the 
instructions of His Majesty's Government, 
that these claims had been duly verified by 
the Government, & were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 
treaty. Sc that the Crown in inviting the 
claimants to submit their claims had con- 
stituted itself an agent or a trustee for the 
claimants in respect of any money received 
by it from Germany on account of repara- 
tions, & that any such money was money had 
Sc received by the Crown to the use of the 
claimants : — Held : on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, or 
as money had Sc received to their use, & was 
bad as disclosing no ground of claim cognis- 
able by the ct. — Civilian War Claimants 
Assocn., lyru. r. R., [1932] A. C. 14 ; 101 
L. J. K. B. 106 ; 140 L. T. 169 ; 48 T. L. R. 
83; 76 Sol. Jo. 813, II. L. 

Armotation : — Apld. German Property AdrnlnlRtrator v. 

Knoop (1932), 49 T. L. II. 109. 

871. After this case add “Compensation for use 
of invention by Crown.] — See Patents, 
No. 1873a, post.** 

872. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

874. Add. Annotation : — Apld. Badman v. R., 
[1924] 1 K. B. 64. 

874a. When allowed.] — Under Petitions 

of Right Act, 1860 (c. 34), s. 7, the ct. has 


PART II. SECT. 2, SUB-SECT. 3.— E. 

sd. SdLes tax paid by mistake — Under 
compuision of legal process .] — In Oct. 
1927, the Crown by information, 
brought suit against suppliant for the 
recovery of oertain money for sales tear, 
excise ta^ penalties & interest, under 
Special War Revenue Act, 1915, & 
amendments thereto, in respect to 
beer manufactured Sc sold by suppliant 
for a period subsequent to Jan. 1, 1924. 
A settlement was arrived at between 
the parties & the proceeding was dis- 
contlnued. the settlement covering a 
longer period than that actually 
involved in the information. Sup- 
pliant sought to recover from the 
Grown the money paid under that 


settlement, together with a further 
sum, on the grounds that It was never 
liable to the Crown ; that payment 
was procured under duress ; that when 
ayment was made it was understood 
etween the parties that the money 
so paid would he refunded to suppliant 
should It later appear that it bad over- 
paid the Crown or that suppliant was 
not legally liable for anv of the taxes 
claimed in the Information. The ct. 
found that the money paid by sup- 
pliant was paid voluntarily & untx)n- 
dltlonally in settlement of the suit 
brought against it by thp Crown : — 
Held : money paid under compulsion 
of a legal prooess cannot be recovered, 
although deft, finds he has paid In error 

26 


what he was not legally bound to pay, 
& the rule applies even though the 
process nuiy never have terminated in 
a final order or Judgment, & althougli It 
may have been withdrawn at the date 
when proceedings are Liken for the 
recovery of the money, altiiough the 
payment was made under i)rocefl8. — 
WALKKUVTLLE llttKWEUV, Ltd. V. R., 
[1937 J Ex. C. R. 99 ; 4 D. L. R. 81.— 
CAN. 

PART II. SECT. 8. 

374a 1. May be amended by 

court — When allowed.}— Where a sup- 
pliant seeks to substitute or add a 
substantially now cause of action, the 
amendment should not be allowed in 
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jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
b thb : if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ? — 
Badman Brothers v, R., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166, C. A. 

874b. Service of copy on person In possession 

of property claimed — Petitions of Bight Act, 
1860 (c. 34), s. 5.] — A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratia grants of these funds to certain 
persons & obtained an indemnity in respect 
of these gi’ants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
' parties agreed to confine themselves, for the 
X)rescnt, to seeking a d .tenni nation of the 


following questions : (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or hb nominees or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 6, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 
--Held : Petitions of Right Act, 1860 (c. 34), 
8. 5, did not apply to the case. — Re Mason, 
[1928] 1 Oh. 386 ; 97 L. J. Ch. 321 ; 139 
L. T. 477 ; 44 T. L. R. 225 ; on appeal, 
[1929] 1 Ch. 1, 0. A. 

Armotation : — Refd. Re Blake. Re Minahan’s Petition of 
Right (1931). 100 L. J. Ch. 251. 

376. Add. Annotations: — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. v. R. 
(1930), 40 T. L. R. 581. 

381. Add. Annotations : — As fo (1) Held. Jamieson 
V. Downie, [1923] A. C. 691 . As to (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 

388. Add. Annotations: — As to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
V. Board of Trade (1925), 95 L. J. K. B. 134 ; 
Hungarian Property Administrator v. Fine- 
gold (1931), 100 L. J. K. B. 388. 


the abflonoo of the Lieutenant- 
Governor’s Hat or the oonaont of the 
A.-G. ; but If the subbtanco of the 
case l8 not changed, the ot. can hel]) 
the BUppliant by amendment. — 
Northkrn Oonbtrcjotion Co. v. R., 
[19231 3 D. L. R. 1009 ; 2 W. W. 11. 
759.-- CAN. 

874a li. ,J— Hansbn 

V. R.. [1933J Kx. C. R. 197.— CAN. 

374a ill. .]— Even if 

the ct. has power In some oasoe to 
amend a petition without the conHont 
of the Crown, that xiower must be 
limited to minor mattere, & cannot go 
the length of allowing a suppliant to 
change the character of his claim 
against the Crown, either by adding 
to it or withdrawing part of it or by 
adding partioH as oo-defta. with the 
Crown. — Flexlumk Sion Co. v. Macky 
Sion Co., [1923] 1 D. L. R. 1185 ; 51 
O. L. R. 595.— CAN. 

374a Iv. .1 — A peti- 

tion oannot bo amended, unless ono 
month ’h notice of the Bubstanoe of tho 
petition is given to a law officer. — 
Official Abbionkk v. R., [1922] 

N. Z. L. R, 205.— N.Z. 

874a V. .]— Fitz- 

patrick r. R. (1925), 57 O. L. R. 
178.— CAN. 

374a vl. .1— Tho 

practice of the ct. permits amendmente 
to a petition of right provided the 
same do not state a now cause of action. 
Tho test whether a particular amend- 
ment should be allowed Is : If the 
petition has originally been presented 
in tho form in which it stands after 
amendment. Is there a reasonable 

g robablllty that tho flat would not 
ave been refused ? After a flat “ Let 
Right l>6 Done *' is granted, & the 
p^ltlon Is filed In ot., it becomes a 
pleading. & under the Rules of Ct. Is 
Bubjeotto any reasonable amendment, 
providing It does not Involve any sub- 
stantial alteration In the oauso of 
action, or does not set up a fresh cause 


of action. — Hansen v. R., [1933] 
Ex. C. R. 197.— CAN. 

874a vil. .1 — Beep. 

presented a petition of right, which 
was granted, praying that she be 
authorised to bring action against the 
“ Minister of Roads ” to recover tho 
sum of 310,000 as damages for tho 
death of her husband who was killed 
following a collision of his automobile 
on a provincial highway with a tractor 
belonging to tho Department of Roads, 
Reap., after the bearing of the case but 
prior to Judgment, made a motion 
before tho trial Judge for leave to 
amend tho prayer of her petition of 
right by replacing tho words “ Minister 
of Roads ” bythew'ords** His Majesty 
the King.” Tho motion was granted 
by tho trial Judge at the same time that 
Judgment was given awarding damages, 
which Judgment was affirmed by the 
appellate ct. Applt.’s counsel before 
this ct. besides denying any liability 
of the Crown upon the facts of the case, 
contended that tho trial Judge should 
not have allowed the substitution of 
tho name of “ His Majesty the King " 
for the “ Minister of Roads ” without 
tho previous authority of a new flat : — 
Held : it was competent to the Superior 
Ct. to grant tho motion to amend the 
petition of right, if that were considered 
necessary. — R. v. Demers, 11935] 
S. C. R. 485.— CAN. 

379 1. Partiea — Joinder of — Not 

Croimi with anoUier respondent.}-^! can 
And no authority In which it has been 
decided that a rosp. may be Joined with 
the Crown In a petition of right. Sc a. 
applts. object to being so Joined, I 
think they are entitled to succeed 

i Draper, J.). — ^JilcNEiL’s Exors. & 
)E Bernales V. R. Sc, Pbnderoast 
(1930), VV. A. L. R. 4.— AUS. 

380 111. .]— The Crown 

expropriated certain lands. Sc, in the 
plan & doBoriptlon deposited in the 
registry office, named M. as tho owner 
of a part. M., then, having obtained 
a flat from the Crown, filed a petition 


of right in this ct. claiming the value 
of the land expropriated. M. later 
discovered that his wife & not himself 
was the owner of tho land expropriated, 
& a motion was made for leave to amend 
the petition of right bv substituting 
the wife’s name for that of M. as 
suppliant : — Held : as no action can 
be taken against the Crown without 
first obtaining its flat which gives the 
ct. Jurisdiction, such an amendment 
could not be allowed & tho motion 
was, under tho circumstances, dismissed 
without costs. — Moren'uy w. R., [1927] 
Exch. C. R. 238.— CAN. 

g Pffence — When particulars 

ordered.] — O’BiiiKN & Donr.NY v. R., 
[19251 Exch. C. R. l.—CAN. 

sk. Claim against individual as 
well as Croum — Necessity for separate 
action against individual — Action dt 
petition of right tried together .] — 
Northern Construction Co. t>. R., 
[1923] 3 D. L. R. 1069 ; 2 W. W. R. 
759.— CAN. 

393 i. Discovery — Suppliant* a right 
as agginsf Crown.] — In proceedings by 
petition of right against the Crown, an 
order will not be made for the examina- 
tion by petitioner of an officer of the 
Crown for discovery before trial. — 
Crombie V. R., [1923] 2 D. L. R. 54^ ; 
52 O. L. R. 72.— CAN. 

39311. .) — A suppliant pro- 

ceeding by way of petition under 
Part U. of Crown Suits Act, 1908, is 
not entitled to an order for discovery 
of documents against ^-be Crown, — 
Raynbr V. It., [19291 N. Z. L. R, 805. 
— N.Z. 

394 1. Evidence — Burden of proof — 
Negligence charged against officers db 
servants of Crown.}-— The burden of 
proof is upon tho suppliant, who must 
show that there was negligenoe. Sc the 
maxim res ipsa loauUur cannot be 
Invoked to Relieve him of the onus in 
such actions under Exch. (7t. Act, 
1906, 8. 20. — Montreal Transpor- 
tation Co. V . R.. [1924] 4 D. L. R. 
808.— CAN. 
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Part III. — Scira Facias. 


426. Add, Annotation : — Consd. Austrian Property 
Administrator v, Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 660. 


449. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., 11924] 2 Ch. 
63. 


Part V. — Habeas Corpus. 


464. Add. Annotation : — Refd. Secretary of State 
for Home Affairs v, O’Brien, [1923] A. C. 603. 

469. Add. Annotations: — As to (1) Dlstd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. As to (4) Refd. R. v, Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 205; 
R. V. Board of Control, East Ham Corpn. & 
Mordey, ii’ic/). Winterflood, [1938] 1 K. B. 420. 
Generally, Refd. Re CarroU, [1931] 1 K. B. 
317. 

470. Add. C Nations : -[1^2^] 2 K. B. 361; 92 
L. J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
160 ; 21 L. G. R. 419 ; 27 Cox, C. C. 433 ; 
sub nom. O’Brien v. Secretary op State 
FOR Home Affairs, 67 Sol. Jo. 553 ; on 
appeal, sub nom. Secretary op State for 


Home Affairs v. O’Brien, [1923] A. C. 
603, H. L. 

Add. Annotation: — Refd. Campbell?;. Poliak 
[1927] A. C 732. 

492. Add. Annotation : — Refd. Secretary of State 
for Homo Affairs v. O’Brien, [1923] A. C. 603. 

493. Add. Annotation As to (1) Consd. Sobhuza 
11. v. Miller, [1926] A. C. 518. 

498. Add. Annotations : — Refd. R. v. Horae Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386; 
Eshugbayi Eleko v. Nigeria Government, 
[1931] A. C. 662. 

508. Add. Annotations : — A.s to (1) Apld. Campbell 
V. Poliak, [1927] A. C. 732. Refd. Re Carroll 
(1930), 47 ’r. L. K 20. Generally, Refd. 
Eshugbayi Eleko v. Nigeria Government, 
[1028] A. C. 459. 


PART III. SECT. 1. 

b1. Whether writ will issue against 
heir — After return o/ nulla bona by 
administrator.] — A sex. fa. will oot issue 
agrainst an heir under 5 (ieo. 2, althoui?li 
an execution may have issued against 
the goods «& chattels in the hands of the 
administrator & been returned nulla 
bona . — Paterson v. McKay (i823), 
Tay. 43.— CAN. 

PART V. SECT. 1. SUB-SECT. 1. 

sm. Civil proceeding — Appeal to 

Court of King* 8 Bench .] — The writ of 
habeas corpus is a civil proceeding what- 
ever may be the cause of detention, 
whether a criminal or supposed criminal 
or civil matter or any other illegal 
deteution. A judgment maintaining 
a writ of halicaa corpus is a judgment 
In a civil case, & Is susceptible of appeal 
to the Ct, of K. B . — Ex p. Fong, Ex p. 
You, Ex p. CUALIPOUX, [192U1 1 

D. L. It. 223 ; 50 Can. Crlm. Cas. 213 ; 
Q. R. 44 K. B. 47G.— CAN. 

sn. .} — Ex p. Fong, Ex p. You 

Ex p. CUALIFOUX, [1929] 1 D. L. It. 
223 ; 50 Gan. Crim. Cas. 213 ; 44 Que. 
K. B. 470.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— A. 

0 I. Commitment not in 

any criminal case under any Act of 
Parliament of Canada. ) — Petitioner was 
convicted, In July Sc October, 1928, on 
ohargoa under Intoxicating Liquor Act 
of New Brunswick, & was committed to 
garni In York County, N.B. He applied 
to a judge of this ct. for a writ of 
habeas corpus, alleging that, on & prior 
to Deo. 10, 1917, Cana4a Temperance 
Act was In force in said county, that, 
on that date, an Order in Council, 
passed pursuant to Statutes of Canada, 
1917. c. 30, became effective, suspend- 
ing the operation of the CanadaTemper- 
anoe Act in said county : that, at the 
time of the passing of said Order in 
CouDoil, there was In force the New 
Brunswick Intoxicating Liquor Act, 
1916, referred to In said Order in Coundl 
as being as restrictive as the Canada 
Temperance Act: that. In 1927, Now 
Bnmswlok Intoxicating Liquor Act, 
1927, o. 3, came into foroe, which 
repealed the 1916 Aot^ & was less 
reetrlotiye than Canada Temperance 


Act ; & he contended that, as a result, 
the said susponBlon of tho oporntion 
of Canada T'emporanco Act auto- 
maticnjl., ceased, & that A(;t came 
into force ip said county. Sc that the 
offenc.eR for N. 'dcli ho was convicted & 
committed to gu.ol were oiTonces 
against that Act Sr not against tho 
iTovinclal Act: — Jield; a judge of 
this ct. had no jurisdiction to issue 
tho writ applied for, as tho commlt- 
mw)t was not “ In any criminal case 
under any Act of Parllumont of 
Canada ” wltliJn Supreme Court Act, 
8. 57 . — Dohkhty t). Hawtiiokne, [1 929J 
1 D. L. R. 136 ; 50 Can. Crlm. Cas. 209 ; 
[1928] S. C. R. 559.— CAN. 

c ii. ,] — 'rho juris- 
diction of the Supremo Ct. of Canada 
in respect of habeoH corpus extends only 
to cases of commitment following upon 
charges of offences which are criminal 
by virtue of statutes enacted by the 
Parliament of Canada ; It does not 
extend to cases of commitment for 
offences at common law or under 
statutes enacted prior to Confodcmtlon 
which are still In force, even If these 
last offences have also l>oen declared 
to bo criminal by a federal statute. — 
Smith v. R., Blackman v. K., (1931] 
S. C. R. 578 ; 4 I). L. R. 405 ; 56 
Can. C. C. 51.— CAN. 

■o. Bight to apply to different judges 
successively — Extraditvrn proceedings. 1 
— The common law right to make 
snccossivo applicfitlous to different 
judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
ceedings. — lie O’Connor, 11928] 1 

D. L. R. 588 ; 11 928 j 1 W. W. R. 65; 
49 Can. Crim. Cos. 151 ; 39 B. C. R. 
271.--CAN. 


PART V. SECT. 1, SUB-SECT. 3.— A. 

601 Iv. .1 — Retd v, Drake 

(1867), 4 P, R. 141.— CAN. 

601 V. Not granted where de- 

tention lawful — Not avaUaJble as means 
of appeal .] — A writ of haJteas corpus 
vrill not issue where the accused Is 
being held In custody In virtue of a 
valid Judgment of a ct. having jnrls- 
dictlon. It is not intended & cannot 
be used aa a means of appeal. — 
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Howlky V. 1‘lEUZK (1927), Q, R. 65 
S. O. 483.— CAN. 

601 vl. .] — Ex p. 

Bouotikr (Quo.) (1928), 50 (jan. Crim. 
Cas. 161.— CAN. 

601 vil. — In order to make 

a case for habeas corpus In criminal 
matters, Uhto must bo an actual 
contlnenient or, at least, tho present 
means of enforelTig It. A person may 
apjdy for the writ while In the custody 
of a constable, limnediatoly upon being 
arrested, iS: need not wall until ho is 
actually incarcerated. But a person at 
large oti ball is not so restrained of his 
liberty as to entitle him to the writ. — 
Be Isbell, 11930) S. C. R. 62 ; 1 

I). L. R. 393 ; 52 Can. 0. O. 1 70.— CAN. 

601 viii. .1—31 Car. 2. c. 2, 

which aims at reiterated commitments, 
has no aiqdlcation to casea where tho 
prisoner Is Imprisoned under a warrant 
in execution. — Be Ransomk (1932), 4 
M. P. R. 271.— CAN. 


PART V. SECT. 1. SUB-SECT. 3.— 
B. (a). 

511 ii. J — is only whore a 

ct. Is wholly without jurisdiction that 
habeas corpus will Ho. The Buprerne 
Ct. of New Bniuswlck has no right to 
interfere with tbe record of a county 
ct. Judge’s criminal ct. of Nova Scotia, 
or with an In crease of sentence by 
the Supremo Ct;. of Nova Scotia. — • 
Exp. Burns (No. 2), 11932) 3 D. L. R. 
29 ; 4 M. P. R. 504 ; 58 C. C. C. 231. 
—CAN. 

612 V. Costs not stated.] — 

Ex p. Henderson, Ex p. Bi?oder. 
Ex p. Stewart, Ex p. Job Go Get 
(Can.), [19301 1 I). L. R. 420 ; 52 Can. 
Crim. Cas. 95.— CAN. 

619 i. Indictment for murder — Com- 
mittal by magistraU’ — Evidence dis 
closing criming ncyligenre.] — R. v, 
Riksy (1931 ), 55 Can. O. C. 328.— CAN. 

tb. Detention after purging con- 
tempt]~Be Singer (Ont.) (1929), 52 
Can. Oim. Cas. 243. — CAN. 

•d. Consent to trial — Not shown in 
clerk's copy of coniHction — Shown in 
magistraU' 8 oHgined.] — Habexis corpus 
refused. — Be Zwickkr (1932), 4 

M. P. R. 331.— CAN. 
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653. Add, Annotation: — ReM. R. v, Brixton 
Prison, Ex p, Shure, [1926] 1 K. B. 127. 

664. Add, Annotaiiona : — Consd. R. v, Brixton 
Prison, Ex p, Shure, [1926] 1 K. B. 127. 
Reid. R. V, Brixton Prison, Ex p. Perry, 
[1924] 1 K. B, 465. 

656. Add, Annotation : — Consd. Kossekechatko v, 
A.-a. of Trinidad, [1932] A. 0. 78. 

562. Add, Annotation : — ^Refd. Re Carroll, [1931] 
1 K. B. 317. 

685a. Form of summons.] — A summons 

taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 


grounds upon which the a^mlication is made. 
— R. V, Brixton Prison (Governor), Ex p, 
Shure, [1926] 1 K. B. 127 ; 96 L. J. K. B. 
361 ; 134 L. T. 317 ; 28 Cox, C. 0. 126 ; 
[1926] B. & C. R. 1, D. 0. 

601. Ciiationa : — For ** su6 nom, R. v. Home 
Secretary, Ex p, O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom. Home Secretary v, O’BRiENi 
Times, May 16, H. L.,” read “ sub nom, R. v. 
Secretary op State for Home Affairs, 
Ex p, O’Brien, [1923] 2 K. B. 361, C. A. ; 
sub nom. Secretary op State for Home 
Affairs v, O’Brien, [1923] A. C. 603, H. L.** 
Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

611. Add, Annotations : — Consd. Eshugbayi Eleko 
V, Nigeria Government, [1928] A. 0. 469. 
Reid. Secretary of State for Home Affairs v, 
O’Brien, [1923] A. 0. 603. 


PART V. SECT. 1. SUB-SECT. 8.— 
B. (b). 

623 i. Whert imrrarU primd facie 
valid.] — R. V. Wong Yukn (1025), 44 
C&u, Orlm. Cae. 338.--CAN. 

■f. Power of court to amend.] — Re 
McNeill (1931), 3 M. P. R. 185.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— 
B. (b). 

■q. Ciymmiasioner under Comhints 
Investigation Act.] — The jurisdiction 
of a judflre of tho Supreme Ot. of 
Canada, under Supreme Ot. Act, 1927, 
8. 67, to Issue i\ writ of haheaa corpus, 
held not to extend to the case of a 
commitment by a oomr. appointed 
under Oonibloes Investlffatinn Act, 
1027, for oootempt of an order made by 
the oomr. under sect. 22 thereof. — Re 
Singer, fl929] 4 D. L. R. 878 ; S. O. R. 
614 ; 62 Can. Grim. Cas. 1.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 
B. (b). 

■r. Applicant at liberty on bail — 
WrU refused. 1 — Verrault v. Lachance 
(Que.). 11929) 2 D. L. R. 900.— CAN. 

Bt. .] — Re Isbell (C:an.), 

(1930) 1 D. L. R. 893 ; 62 Can. Crlm. 
Cob. 170.— can. 


PART V. SECT. 1. SUB-SECT. 3,— C. 

652 Iv. .) — Where an 

Inferior ot. is acting within its Juris- 
diction, the superior ot. bos no power, 
at common law, to assume the hinotlou 
of on appellate ot. & review Its con- 
oluslons by means of a writ of habeas 
corpus either with or without certiorari, 
— Re CJiciNESE Immigration Act & 
Lee Chow Yinq (1928), 49 Can, Crlm. 
Cas. 108 ; 39 B. O. K. 322.— CAN. 

552 V. Sufflciency of evidence not 

considered.] — On an application for 
habeas corpus the ot. has no jurisdiction 
to consider tho sufllolenoy ot tho 
evidence, whore jurisdiction exists. — 
Re Davison, (1936) 1 D. L. R. 60 ; 9 
M. P. R. 497 ; 64 Can. C. O. 335 ; 6 
F. L. J. (Can.) 228.— CAN. 

554 I. -- — On around that 

decision aoainsf weight of evidence,}— 
Application by way of hc^as corpus & 
certiorari In aid to q^uash a oonviGtion 
made by a police magistrate on a ohanra, 
under Exctse Act. s. 181. of unlawnil 
nossesaion of spirite unlawfully manu- 
footured : — Reid : assuminff that the 
ovidenoe before the magistrate might 
be examined to determine Its sufBolency, 
the magistrate having had some evl* 
denoe before him on which to base his 
finding, the ot. was not justified in 
interfering with the oonoluslon or 
Inference drawm by him therefrom. — 


R. V. SCHARF (Man.), U928) 3 W. W. R. 
398.— CAN. 

564 II. -i— .1— R. V, Hill 

(N. S.), (19291 1 D. L. R. 349 ; 50 Can. 
Orlm. Cas. 819.— CAN. 

557 1. Acting without juris- 

diction — Magistrate,] — Ex p. Mohamet 
Ali (N. S.) (1919), 32 Can. Orlm. Oas. 
65.— CAN. 

567 il. County court judge.] 

— Habeas corptis lies where a county ct. 
judge sitting In appeal from a summary 
conviction bos exceeded his Juris- 
diction. — R. V. Petit, (1932) 1 

W. W. R. 101 J 40 Man. L. R. 207 ; 
67 C. O. C. 216.— CAN. 

0 . For ** 4 C. L. R. 101 ** read 4 
V. L. R. 101.** 

r i. .1 — R. V. Moore, 

(1924) 3 W. W. R. 923.— CAN. 

BV, Where proceedings so irregular as 
to preclude fair trial.] — Accused dis- 
charged upon a writ of habeas corpus. — 
K. V. Campbell (1924), 43 Can. Olm. 
Cos. 340.— CAN. 

iw. Not decisions of court of record — 
County cofirt judge* s criminal court ,] — 
Exp. Martin, (1927) 3 D. h, R. 1134; 
48 Can. Grim. Oas. 23 ; 60 O. L. R. 
677.— CAN. 

Bz. Conflicting evidence.] — ^In habeas 
corpus under Nova Scotia statutes, the 
cts. will not disturb a conviction because 
tho ovidenoe is conflicting unless there 
Is a total w^ant of evidenoo. — Re 
Haley (1937), 68 Can. O. 0. 238.— 
CAN, 

PART V, SECT, i, SUB-SECT. 8.— 

D. (0). 

d i. .) — Neither the doctrine 

that an alien friend has no right 
enforceable by action to enter British 
territory nor the prerogative of the 
King to exclude an auen from his 
realm can operate to prevent the ot. 
from entertaining an application of 
habeas corpus to inquire into the 
legality of the imprisonment of the 
alien by a private person. — R. v. 
Carter, Ex p, Kisoh (1935), 52 

0. L. R. 221 ; 41 Argus L. R. l25.— 
AUS. 

BZ. Person outside British India .} — 
The High C7t. can issue a writ of habits 
corpus for the production of a person 
outside British India, provided be is 
in tho custody, or under the control, of 
a person within Its jurisdiction. — 
MaHOMEDAXLI ALLABCTX V. ISMAILJI 

Abdhlali & Sardar Syedna Taher 
Saipuddin MtTLLAJi Sareb (1920), 

1, L. R. 60 Bom. 616.— WD. 

PART V. SECT. 1. SUB-SECT. 4.— 
A. (b). 

•z. To oourf <11 emother provinee — 
ConvieHon under Opium dt NareaRc 
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Drug Act, 1923 — Not without good 
reason.}— K, c. Jungo Lee (No. 2), 
(1927) 1 W. W. R. 678 ; 47 Can. Orlm, 
Oas. 266 : 38 B. 0. R. 313.— CAN. 


PART V. SECT. 1. SUB-SECT. 4.— 
A. (o). 

695 v. ■■ - " .) — An application for 
habeas corpus must be supported by 
an atfldayit of prisoner, or an affidavit 
showing that his affidavit cannot be 
obtained. — R. v. Murrell, (1924) 2 
D, L. R. 647 ; 40 Can. Crlm. Oas. 298. 
—CAN. 


596 Vi. .) — R. V, Lee (B. 

(19261 3 W. W. R. 264.— CAN. 


C.), 


696 vU. ,] — In habeas corpus 

proceedings the ot. has jurisdiction 
notwithstanding the absence of an 
affidavit from the prisoner. — R. v. 
Supp Ex p. Gardiner, (1934} 3 
D. L. 11. 3^ ; 61 0. O. 0. 401 ; 7 
M. P. R. 392.— CAN. 


699 U a. .)— R. v, 

Murrell, No. 695 v.. ante. — CAN, 

599 ii b. fir. P. R. v. Banniti, [19261 
1 D. L. R. 424 ; 45 Can. Grim. Cas. 
76 ; 68 O. L. R. 166.— CAN, 


PART V. SECT. 1. SUB-SECT, 4.— 
A. (d). 

611 vi. .1 — An appct. for 

a writ of habeas corpus is not at liberty 
to go from judTO to Judge of the 
Supreme Ct. In his quest of release. — 
Re Loo Lbs (No. 2), (1924) 1 D. L. R. 
910 ; 1 W. W. R. 735 ; 41 Can. Orlm. 
Cas. 38S ; 83 B. O. R. 218.— CAN. 

611 vfi. .) — Ad appct. for 

a writ of habeas corpus whoso disoharge 
is refused by one judge, may make 
another application beiore another 
judge, even of the same ct., on the 
same or on different grounds, & so on 
from judge to judge, each judge being 
uncontrolled by the previous decisions. 
— R. V. Gee Dbw^o. 1), (1924) 3 D. 
L. R. 163 ; 2 W. W, R. 773 ; 42 Can, 
CJrlm. Cas, 188; 33 B. 0. B. 624.— CAN. 


611 viii. .) — When an 

applioatiou for a writ of habeas corpus 
has been refused on Its merits by a 
Judge of the Ct. ot K, B. in Manitoba, 
the only ct. of original jurisdiotlou in 
Manitoba in questions of that kind, the 
application oannot be renewed b<^ore 
any other single judge, — R. v, Romar- 
ohue, [1924] 3 D. L. R. 229 ; 2 

W. W. R. 351 ; 42 Can. Orlm. Ca*. 
231; 34 Man. L. R. 371,— CAN. 


611 iz. .1— The dtemlssal 

of a habeas corpus appllosdion or 
applioations is not a bar to the making 
of a new application for habeas corpus 
before the same judge. — R. v, Iaci, 
[1925] 2 W. W. R. 129 : 43 Can. (Mm. 
Oas. 363.— -CAN. 
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618a. May be made to successive Judges.] — Each 
judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corptiSy in 
term time or in vacation, & is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ot. of Nigeria. — Eshuobayi 
EIiEko V. Nigeria Government (Adminis- 
tering Officer), [1928] A. 0. 469 ; 97 
L. J. P. 0. 97 ; 139 L. T. 627 ; 44 T. L. R. 
632 ; 72 Sol. JOv 462. P. C. 

Annotation: — Ooxud. Re Carroll (1930), 47 T. L. R. 20. 

Q50a. Judge abstaining from Inquiry Into 

facts.] — Carus Wilson's Case, No. 650, 
ante, 

656a. .] — Rudyard’s Case (1670), 2 Vent. 

22 ; 86 E. R. 286. 

Annotations : — Raid. R. o. Wilkes (1763), 2 Wlls. 151; 
Wood’s Case (1771), 3 Wlls. 172 ; R. v. Dunn (1840), 12 
Ad. & El. 599. 

660a. .] — Assumim? that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish <fe the English prisons, it is a sullicient 
answer by the governor of the Englisli prison, 
to whom a rule nisi for a writ of habeas 


corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, that he detains 
him under an order lawfully made by the 
Home Secretary. — R. v, Maidstone Prison 
(Go\’ernor), Ex p, Maguire, [1925] 2 K. B. 
205 ; 94 L. J. K. B. 679 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. R. 456, D. 0. ; on 
appeal, 95 L. J. K. B. 56, C. A. 

666. Add, Annotation : — As to (3) Consd. Eshug- 
bayi Elek»> v, Nigeria Government, [1928] 
A. 0. 469. 

682a. .] — Secretary op State for Home 

Affairs v. O’Brien, No. 801, post. 

696a. .] — Where a commitment is after 

conviction, the ct. is bound to look at the 
conviction in order to see whether there is 
more than a teclmical defect in the commit- 
ment, & a good conviction will cure a defect 
in the commitment. — R. v, Lewes Prison 
Governor, Ex p. Doyle, [1917] 2 K. B. 
254 ; 86 L. J. K. B. 1514 ; 116 L. T. 407 ; 
81 .T. P. 173 ; 33 T. L. R. 222 ; 25 Cox, 
0. O. 635, D. C. 

750. Add, Annotation : — As to (2) Refd. Secretary 
of State for Home Affairs v, O’Brien, [1923] 
A. 0. 603. 

784. Add, Annotation : — Refd. Kossekechatko v> 
A.-G. of Trinidad, [1932] A. 0. 78. 

131, Add, CUaiion:~~\l Jur. 1163. 


611 X. May not be made to successive 
courts — Allahabad.] — The conmion 
practice of Enprliah cte., permitting: 
snooeaslve identical applications for a 
writ of habeas corpus to be made to the 
judges, one after another, of the High 
Ct., Is not applicable to the High Ct. 
of Allahabad in the case of applica- 
tions under sect. 491 of the Czliulual 
ih-ooeduro Cod^ inasmuch as the 
common law of England Is not in force 
in this Province, & this High Ct. has 
not the common law right of issuing a 
writ of hat)ea8 corpus, but only the 
power, conferred upon It by statute 
for the first time in 1923, of making 
direotions of the nature of a habeas 
corpus . — Hajdari Bbgam v. Jawad 
Au Shah (1933), I. L. R. 66 All. 271. 
—IND. 


PART V. SECT. 1, SUB-SECT. 4.— B. 

•b. Order nisi — Notification of prose- 
cutor d: magistrate not necessary .] — 
R. V, Kuzyok, [1924] 1 W. W. R. 
872 ; 42 Can- Orim. Cos. 144.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— C. (o). 

641 i. General rule — Original writ .] — 
There Is nothing in King’s Bench Act 
or Rules which expressly or Impliedly 
provides that a writ of habeas corpus 
in a civil proceeding can be properly 
served by the dellveir of a copy. — 
Bussell v, Stoner (Man.), 11928] 1 
W. W. R. 749.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.- 
C. (d). 

g i. .1 — Where a judm of 

the Ot. of Appeal jrants a writ of 
boheos corpus, the Ct. of Appeal has 
the right to quash the judge’s order If 
granted erroneously. — R. v. Roman- 
CHUK, f 19241 3 D. L. R. 229 ; 2 

W. W. R. 361 ; 42 Can. Crim. Ofts. 
231; 34 Man. L. R. 371.— CAN. 


PART V. SECT, 1, SUB-SECT. 4.— 
D. (f) U. 

726 V. .] — The ot. Is en- 
titled, on a habeas corpus appUoatiom to 
receive aflSidavit evidenoe to show that 
the magistrate had no jnrisdlotion or 


has exceeded Ids jurisdiction In con- 
victing appct. — R. r. Montemubro, 
[1924] 2 V^ W. It. 250.— CAN. 

726 vl. .] — If, on un appli- 

cation to mak'. abrolute an ortier for a 
writ of habms cor^ms, no want or excess 
of Jurisdiction appears on the face of 
the documents filed with the return 1x) 
the rule nisi, affidavRs arc admissible 
to establish such want or excess of 
jurisdiction, even although tlioy may 
directly contradict facts stated In the 
doi'urnents filed with such return . — Rc 
Caveneit, 119261 N. Z. L. R. 755.— 
N.Z. 

726 vil. .l—R. V. Chin 

Yow Hino (B. C.), [1929] 2 W. W. R. 
73 ; 61 Can. Crim. Cos. 407.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (g). 

740 ill. .1 — Where a prisoner Is 

held under an invalid commitment, 
but before the return to a habeas 
corpus a valid commitment is lodged, 
he Is In proper custody. — Re Dauphineb 
(1936), 10 M. P. R. 277.— CAN. 

740 iv. .] — Where a prisoner Is 

Illegally arrested, & later held on a 
valid vagrrancy charge, he will not bo 
discharged on habeas corpus becaiiso 
ot the original Illegality. — Re Giolioiti, 
[19361 ID. L. R. 319 ; 65 Can. 0. O. 
55.— CAN. 


PART V SECT. 1, SUB-SECT. 4.— 

D. (i). 

■m. Detained person sent to immigra- 
tion station outside province.] — Upon 
the return to a writ of habeas corjrus 
directed to F., a certain officer of the 
U.C.M.P., it was shown that, in 
pursuance of an order addressed to 
said officer by tbe Minister of Immigra- 
tion & Colonisation, the prisoner in 
question had been duly arrested & 
proceode^l against under Immigration 
Act, R. S. C.. 1927, & had thereupon 
been sent under escort from Winnipeg 
to the custody of the chief Immigration 
officer at Halifax, & was beyond the 
control of F. ; — Held : the return made 
by F. was a suffldent answer to tbe 
writ. — R. V, Holmes (or CeoMiosa) 
[19321 3 W. W. R. 76.— CAN. 
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PART V. SECT. 1, SUB-SECT. E. 

8d. Duty of court — J'o consider all 
evidence, records proceedings taken,] 
— R. V . Page (1923), 41 Can. Crim. 
Cas. 69. —CAN. 

sa. S, P, Re Hiluvian (N. 8.), [1927] 
1 I). L. R. 725 ; 40 Can. Crim. Cas. 
308.— CAN. 

sb. Findings of fact — Right to 

g^iestion.y—li. v. tlirx (N. 8.). (1929J 
1 D. L. R. 349 ; 50 C<in. Crim. Cas. 
319.— CAN. 

•c. To raise technical points — 

Extradition proceedings.] — Since the 
Judge must look at the ovidciico to 
ascertain whether the conditions ot the 
extradition treaty & statuto have been 
fulfilled, It Is not the duty of the habeas 
corpus judge to Interfere with the 
proceedings on merely technical 
grouDds.— /v’e G’Oonnou, I1928J I 
D. L. R. .558 ; [1928] 1 W. W. R. C5 ; 
49 Can. Grim. Cas. 151 ; 39 B. C. It. 
271.— CAN. 

sm. WJuit may he consideired — 
Dcsiructurn of notes of evidence — 
Necessily for csrtiorari in aid.] — Ex p. 
Won Lai (1930), 54 Can. O. C. 143.— 
CAN. 

sp. .furisdiction of judge to refer to 
ajjpeal court .] — It. v. Kekpkh of 
King’s County Gaol, Ex p. Dunn 
(1929), 2 M. P. K. 37. ” CAN. 

sr. Reference to Appeal Diidsion for 
advice — Not pfrmissihle. ] — Ex p. Burnb 
(No. 1), [1932] 3 D. L. R. 27 ; 4 

M. P. R. 502 ; 58 C. 0. O. 229.— 

CAN. 


PART V. SECT. 1. SUB-SECT. 4. -~G. 

788 i. Re-arrest on same cause — 
Warrant of commitment prematurely 
issued.j^Ex p. David (N. B.j, [19281 
3 D. L. It. 237 ; 49 Can. Crim. Cas. 
381.— CAN. 

788 ii. First arrest premature .] — 

K.tJ.RANBOME, [193113 D. L. R. 193; 
55 Can. C. C. 193.— CAN. 

f (p. 209) 1. Not where prisoner de- 
tained under warrant of arrest from 
another Province — Legcdity of arrest 
not gitedioned.] — Re Nkttleton (B. O.). 
[1929] 1 D. L. R. 692 ; 61 Can. Grim. 
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792, Add, Annotations: — As to (1) Consd. Eshug- 
bayi Eleko v. Nigeria Govemmeut, [1028] 
A. 0. 469. As to (2) Refd. Campbell v, PoUak, 
[1927] A. 0. 732. Generally, Reid, lie CarroU 
(1930). 47 T. L. Jl. 20. 

793. Add. Annotations : — Distd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. 0. 603. 
Refd. G. V. G. (1928), 45 T. L. R. 7; Re 
Carroll, [1931] 1 K. B. 317. 

795. Add. Annotations : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T, 710; 
Be Carroll (1930), 47 T. L. R. 20. 

796. Add. An7iotation : — Apld. Be Carroll (1930), 
47 T. L. R. 20. 

797. After this case add “ .] — See, now, 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 31 (1) (a).” 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of* 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — R. v. Maidstone 
, PiiisoN (Governor), Ex p. Maoltire (1925), 
96 L, J. K. B. 55; 133 L. T. 710 ; 89 J. P. 
101; 41 T. L. R. 554; 09 Sol. Jo. 091, 
C. A. 

801. For the existing paragraph in original 
volume substitute as follows : — 

* From order declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.] — No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appet.’s detention <fc his right to 
libei’ty, although the order does not direct 
his discharge. 


Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State ; &, owing to a doubt 

whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary op 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603 ; 92 L. J. K. B. 830 ; 129 L. T. 
677 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 67 
Sol. Jo. 747 ; 21 L. G R. 609 ; 27 Cox, C. C. 
466, H. L. ; previous proceedings, sub norn. 
R. V. Secretary of State for Home 
APii'AiRS, Ex p. O’Brien, [1923] 2 K. B. 
361, C. A. 

Anno/a/im .—Consd. Campbell v. Poliak, [11)27] A. C. 732. 

804a. From refusal to grant — Power of Court of 
Appeal to order security for costs.] — The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, & where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person. — Be Carroll, [1931] 1 K. B. 104 ; 
100 L. J. K. B. 62; 144 L. T. 154; 47 
T. L. R. 20 ; 74 Sol. Jo. 770, C. A. 


Can, 413; 40 U. C. U. 413; ll»28J 3 
W. W. 11. 735.~CAN. 

R (I). 26U) I. Commitment for 

default of payment of fine — Fine partly 
paid.]~-Ex p. WiiTNOT (N. S.). [1928] 
1 D. L. II. 528 ; 49 Can. Grim. Caa. 
16.5.— CAN. 

R (p. 209) U. Unauthorised order 

as to costs.]~ln makInR a conTlctlon 
under Liquor Act, 1926, 1924-26, o. 63, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& suoh a provision in the conviction 
cannot bo treated as a nnlllty on an 
application for habeas corpus. — It. r. 
llABiUK, [1928] 1 W. W. n. .588; 60 
Can. Grim. Gas. 348 ; 22 Sask. L. II. 
479.— CAN. 

to. JXscrcium of coarL] — Ex p. 
Licadley (N. S.) (1926), 4G Can. Grim. 
Gas. 298.— CAN. 

PART V. SECT. 1, SUB-SECT. 4,— H. 

q 1. Keeping liquor for 

sole.) — In sect. 36 of Supreme Ct. Act, 
as amended by 10 & 11 Geo. 5, o. 32 
(Dom.), which excepts from the appel- 
ate Jurisdiction of the Supreme Ct. 
of Canada " prooeedings for or upon 
a writ of certiorari aidslng out of a 
criminal charge,*" the word “ oriiulnal ” 
is used in contradistinction to “ civil,’* 
& is not limited to the sense in which 
“ criminal ’* legislation Is reserved ex- 


clusively to the Dominion Legislature i 
by B. N. A. Act, 1867, 8. 91. The 
Supreme Ct. of Canada therefore has | 
not Jurisdiction to hear an appeal from 
a decision of the Supremo C?t. of 
Alberta upon a motion for a writ of 
certiorari to quash a conviction for 
unlawfully keeping liquor for sale con 
trary to sect. 23 of Liquor Act 
(Alberta). — It. v. Nat Bell Liquors, 
Ltd., [1922] 2 A. C. 128. P. C.— CAN. 

q li. .1 — The Ct. of Appeal in 

British Columbia has no Jurisdiction 
to hour an appeal from the refusal of 
tt Judge to grant a writ of habeas 
corpus In aid of criminal Tnatters. — 
R. r. MoAdam, [19251 4 I). L. R. 33 ; 
[1925] 3 W. W. R. 267 ; 44 Can. Grim. 
Cas. 155 ; 36 B. C. R. 168.— CAN. 

a i. Grounds for allowing or 

refusijw.}—Ke Wood (N. S.), [1927J 4 
D. L. R. 637 ; 48 Con. Crim. Cas. 146. 
—CAN. 

798 V. .] — ^When a Judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 
prisoner, there is no appeal. — R. v. 
ilOMANCHUK, [1924] 3 D. L. R. 229; 

2 W. W. R. 351 ; 42 Can. Grim. Cos. 
231 ; 34 Mao. L. R. 371.— CAN. 

798 vi. .b— R, V. Dunn 

(N. B.), (19281 S D. L. R. 674 ; 50 
Can. Grim. Cas. S7. — CAN, 


sg. Appeal from discretionary order 
as to cudody of infants — Whether Court 
of Appeal will interfere.}— Re Paisley 
(N. B.), [1928] 1 D. L. R. 403.— CAN. 

sb. Time for — More than sixty days 
after date of judgment.] — On appeal to 
the Supreme Ct. of Canada in matters 
of bezbeas corpus the first step Is the 
filing of the case In appeal with the 
peglstrar. Judgment or the Ct. of 
Appeal In a habeas corpus proceeding 
was pronounced Nov. 13, 1888 ; notice 
of appeal was immediately rfven, but 
the case in appeal was not filed in the 
Supreme Ot. until Feb. 18, 1889 ; — 
Held : the appeal was not brought 
within sixty days from the date on 
which the judgment sought to be 
appealed from was pronounced, & 
there was no Jurledlotion to hear It. — 
Re Smart (Ont.) (1889). 16 S. C. R, 
396.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 1. 

g 1. Not against informant — Neva 
Scotia Judicai^tre Act.] — Re Brown, 
[1928] 3 D. L. R. 234 ; 49 Can. CrIm. 
Cas. 402 : 60 N. S. R. 76.— CAN. 

sm. When not given — Applioaiionof 
Crown Costs R. v. Ten China- 

men (1924), 34 B. C. R. 349.— CAN. 
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Part VI. — Mandamus. 


890. Add, Annotation : — Refd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 366. 

892. Add, Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102, L. J. K. B. 113. 

893. Add. Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, I^td. (1932h 
148 L. T. 180. * 

894. Add. Annotation : — As to (2) Refd. R. v. 
Stepney Corpn., Ex p. Walker (John) & Sons, 
Ltd., [1934] A. C. 365. 

894a. Proper practice must be followed.] — Upon 
an application for a high prerogative writ, 
such as a writ of mandamns, it is important 
that the proper practice should be followed, 
&; that the precise order asked for & made 
should be carefoJy delined. — Local Govern- 
ment Lands Settlement Comr. v. 
Kaderbhai, [1931] A. C. 052 ; 100 L. J. 
P. C. 124 ; 145 L. T. 265, P. C. 

Annotation: — Refd. Eahiigrbayl Eloko v. Nigreria Government 
(Oflloer Admlniatoringr), 111)31] A. C. 062. 

899. Add. Annotations Consd. R. v. West Norfolk 
Assessment Committee, Ex p. Ward (F. B.) 
(1930), 94 J. P. 201. Refd. R. v. Barnes 
Borough Council, Ex p. Conlan, [1938] 3 
All E. R. 226. 

900. Add. Annotations: — As to (1) Reid. Mersey 
Docks <& Harbour Board v. Hay, [1923J A. 0. 
346 ; Tate & Lyle v. L. & N. E. By. Ar. 
L. M. & S. Ry. (1926), 43 T. L. R. 49; 
Sheffield Corpn. v. Luxford, Same v. Morrell. 
[1929] 2 K. B. 180 ; Kilbane v. Wliitehaven 
CoUiery Co. (1933), 20 B. W. C. C. 76 ; 


De Keyser v. British Railway Traffic & 
Electric Co., [1936] 1 K. B. 224. 

912. Add. Annotation : — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

925a. .] — It is not appropriate to order a 

body to hear & determine an application 
which they had no power to hear (Avory, J.). 
— R. V. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd. 
(1930), 47 T. L. R. Ill, D. C. 

925b. .] — The powers of the Ct. of K. B. are 

not unlimited. That ct. has general power 
to direct other persons to do that which by 
law they ought L) do; it has no power to 
require a body to do something which in 
fact it has no power to do (Humphreys, J.). — 
R. V. Stepney Corpn., Ex p. Walker (John) 
& Sons, Ltd. (1932), 96 J. P. 360 ; 48 

T. L. R. 660 ; 30 L. G. R. 410, D. 0. ; on 
appeal^ [1933] 2 K. B. 273, C. A. ; sub nom. 
Stepney Borough C(jun(UL v. Wai.ker 
(John) <fc Sons, Ltd., [J9.34] A. C. 365, IT. L. 

926a. .] — Re TIeward (1845), 2 Dow. & L. 

753; sub nom. Re Heyward, 14 L. J. Q. B. 
113. 

957. Add. Annotation : — Apld. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

958. Add. Annotation : — Apld. R. V. Harris, [1927] 
2 K. B. 587. 

965. Add. Annotation : — Refd. Stepney Borough 
Council V. Walker (John) A Sons, Ltd., [1934] 
A. C. 365. 

1003. Add. Annotation : — /l.'i to (3) Apld. R. r. 


PART VI. SECT. 1, SUB-SECT. 1. 

so. Who may issue — Patna High 
Court.] — The Patna High Ct., which 
woe constituted long after Specific 
Hellef Act, 1877, had been passed, 
cannot be said to have Inherited any 
power from the High Ct. of Calcutta 
to Issue a writ of iiiandomus. — Suraj- 
MULL Brulal r. Income Tax Comr., 
Bihar & Orissa (1931), I. L. R. 10 
Pat. 218.— IND. 

PART VI. SECT. 1. SUB-SECT. 2. 

896 iv. .] — The granting or 

refusal of a mandamus Is a matter of 
discretion. — Re Pioneer Savinos & 
Loan Society, Re Reuistrar of 
Companies, [1928] 1 D. L. K. 830 ; 
[1928] 1 W. W. R. 361 ; 39 B. C. R. 
372.— CAN. 

896 V. Where order not for pvhlic 

benefit.] — Peterson v. Montreal 
(1928), 31 Q. P. R. 164.— CAN. 

PART VI. SECT. 1. SUB-SECT. 8.— A. 

919 i. Writ sought for ulterior motive 
— To satisfy personal enmity <£r spite — 
Mandamus refused.Y—Ex p. Swim 
(1921). 49 N. B. R. 207.— CAN. 

919 il. .] — Appits. seek a man- 
damus to compel resp. municipality 
to aooept payment by a third party 
of an alleged debt of Its secretary- 
treasurer : — Held : appits. could not suc- 
ceed, as they had failed to bring their 
case within the terms of Article 
1141 C.O. or to establish agency of 
snch third party In making the pay- 
ment for the alleged debtor. Cn the 
first point, the debt of the secretary* 
treaanrer was not admitted by resp. 


& was even contested by the former ; 
It could not then ho said that the pay- 
ment was “ for the advantage of the 
debtor.’* On the second point, the 
evidence showed that tlio payment by 
the third party was not made by him 
08 agent of the debtor but on his own 
hehfuf. — Perron v. Corporation du 
Villaoe du Sacre-Cceur de .Teruh, 
[1929] 1 I). L. R. 197 ; [1928] S. C. It. 
320.— CAN. 


PART VI. SECT. 1, SUB-SECT. 8.— 
B. (b). 

948 II. .] — A writ of 'mandamus 

will not issue except to ooniraund the 
fullllmcut of some duty of a public 
nature which remains unperformed. 
If a tribunal, charged by law with 
the duty of ascertainmg or determining 
facts upon which rights depend, has 
undertaken the inauiry & announced 
a conclnsion, the prosecutor wlio seeks 
a writ of mandamus must show that the 
ostensible determination Is not a real 
performance of the duty Imposed by 
law upon the tribunal . but the cor- 
rectness or Incorrectness of the con- 
clusion reached by the tribunal Is 
beside the question whether tlie writ 
lies. It Is also beside the question 
that the determination, although not 
void, is yet one which, because of some 
failure to proceed In the manner 
directed by law, or of some collateral 
defect or impropriety, 1 b liable to bo 
quashed by a ct. which on appeal, 
certiorari or other process Is competent 
to examine It. — R. v. War Pensions 
Entitlement Appeal Tribunal, Ex p. 
Bott (1934), 60 C. L. R. 228.— AUS. 

949 il. .] — An application for a 
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mandamus was dlsndssod, wliero It was 
an attempt to WM'Mire the i>erformanco 
of an alleged private right by u public 
body, Ac net to secure tlie performance 
of any public duty. — U. (Butler) v. 
Navan Urban District Council, 
[PJ26] I. R. 92, 466.— IR. 


PART VI. SECT. 1, SUB-SECT. 3.-C. 

964 vi. .1 — Before a mandatOT-y 

order cun be obtained, appet. must 
show tliat he has souh^ spocifle right in 
law to enforce the duty, performance 
of which he asks the aid of tlie ct. to 
compel . — Ite Watson Ac Cobouro 
Town, [1924] 4 D. L. R. 459 ; 55 

O. L. R. 531.- CAN. 

964 viJ. — — .1 — R. V. Beoihtrar of 
'riTLEH, Ex p. Moss. (19281 V. L. R. 
411 : 49 A. L. T. 275 ; [1928] Argus 
L. R. 293.— AUS. 

954 viii. .] — When tho extra- 
ordinary remedy of mandamus Is 
sought to compel a municipality to 
issue a building permit tho applicant 
must show that thesre was a reasonably 
strict compliance wltli the provisions 
of the byo-law regulating the Issue of 
such permits. In the present case nn 
order grtintlng such a mandamus was 
set aside on appeal because the bye- 
law was not complied with In that the 
application for the permit was not 
made by the “ owner ” ; although on 
tho application for tho mandamus the 
relator, who was the owner, swore that 
the permit application was made on 
his behalf.— R. v. Winnipeg, [19301 
1 W. W. R. 914 ; 4 D. L. R. 206 ; 38 
Man. L. II. 621.— CAN. 
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L. C. 0„ Eas p. Swan & Edgar (1927) (1929), 
141 L. T. 690. 

1022. Add. Annotation: — Reid. Clark e.. Epsom 
R. D. a, [1929] 1 Oh. 287. 

1068, For the words “ the affidavit on which it 
was* granted was irregular” read “there 
was no affidavit & the proceedings were 
irregular.” 

1086. Add. Citation: — suh nom. R. v. Poplae 
Borough Council, Ex p. London County 
Council, R. v. Poplar Borough Council, 
Ex p. Metropolitan Asylums Board, 2 
B. R. A. 810. 

Add, Annotation: — As to (2) Reid. Stepney 
Borough Council v. Walker (John) & Sons, 
Ltd., [1934] A. 0. 305. 

1088. Add, Annotation : — Refd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 366. 

1090. Add, Annotation : — Reid. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 306. 

1091. Add. Annotation : — Refd. R. v, Leicester 
JJ., Ex p, Allbrighton, [1927] 1 K. B. 657. 

1092. Add. Annotation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker (John) & Sons, Ltd. 
(1934), 161 L. T. 42. 

1096. Add, Annotation : — Consd. Re Wingate’s 
Patent (1931), 47 T. L. R. 341. 

1108. Add, Annotation: — As to (1) & (2) Consd. 
R. V. Stepney Corpn., Ex p. Walker & Sons. 
Ltd. (1932), 102 L. J. K. B. 113. 

ll41a. Income Tax Act, 1918 (o 40), s. 125, 
Sohed. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.] — As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been incr^sed 
during that year & that, by the above 
r. 7 (2). the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rtde applied 
only to assessments which were reduced for 
purposes of collection imder r. 7. Notice of 
appeal was given by the owners against the 
additional assessments against the refusal 


of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules niat, which the 
owners had applied for & obtained, calling 
upon (a) the General (Domrs. & the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; & (6) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim : — Held : dis- 
charging the rules nisi^ the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie. — R. V. Kingsland Parish Inspector 
OP Taxes, Ex p. Pearson, Kingsland 
Estate, R. v. Income Tax Comrs. So Kings- 

’ LAND Parish Inspector op Taxes (1922), 
8 Tax Oas. 327. 

Annotationa BeM. R. V. Swansea Income Tax Comrs.. Ex 
p. English Crown Spelter Co., [1926] 2 K. B. 250 ; Ander* 
ton & Halstead, Ltd. v. Birreil, [19321 1 K. B. 271. 

1147. Add, Annotation : — Consd. R, v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 

102 L. J. K. B. 113. 

1160. Add. Annotations : — Consd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 

K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; Stepney Borough 
Council V. Walker (John) & Sons, Ltd, (1934), 

103 L. J. K. B. 380. 

1152. Add. Annotations : — Refd. R. v, Lancashire 
JJ., Ex p. Tyrer, [1925] 1 K. B. 200; 
Ashton V. Wainwright, [1936] 1 All E. R. 805. 

1166. Add, Annotation : — As to (1) Apld. R. v, 

L. C. C., Ex p. Swan & Edgar (1027) 
(1029), 141 L. T. 590. 

1162. Add, Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. 

1185. Add. Annotations : — As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38, 
Generally, Refd. R. t?. North, Ex p, Oakey 
(1926), 43 T. L. R. 60. 

1186. Add. Annotation: — Consd. R. v. Central 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). 

1004 vili. .]— CONDS V. Kabota, 

[19251 3 D. L. R. 376 ; [1925J 2 

W. W. R. 620.— CAN. 

1004 lx. .1 — A writ of man- 

damnx will not ime imlees the party 
to whom It is directed has power to 
obey it. — R. v. Minshuix & Rhind 
^ M. P. R. 251 ; 67 0. 0. 0.192, 


PART VI. SECT. 1, SUB-SECT. S.-— 
— E. (0). 

1027 II. .) — ^Mandamus will not 

be granted if the person to whom It is 
direoted has no power to obey Its 
directions. — R. v, Minshttll & Rtond 
(1932). 4 M. P. R. 251 ; 57 C. 0. C. 
192.— CAN. 


PART VI. SECT. U SUB-SECT. 8.— 
P. (a). 

1088 iv. .1 — An appUoation for 

a mandamus was dismissed, where 


appots. had an adequate alternative 
remedy. — R. (Johannbsbon) v. Car- 
tier Rural MumoiPALiTY. [1922J 2 
W. W. R. 670; 68 D. L. R. 741.— CAN. 

1038 V. .)-^A mandamus is 

not available if another remedy is 
given by statute. — Re Vikino Muni- 
GiPAL Hospital District No. 10, 
[19281 4 D. L. R. 1123.— CAN. 

PART VI. SECT. 1, SUB-SECT. 8.— 
F. (b) viU. 

1110 ii. Mandamus to a city 

to remove certain gasoline curb 
pumps refused since an Indiotment for 
nuisance provided the proper remedy. 
Re Metro Oil, I/Td. Sc Toronto, 
[1936] 8 D. L. R. 303; 0. R. 338.— 
GAN. 

PART VI. SECT. 1, SUB-SECT, 4 .— A. 

1157 Iv. .1 — man- 

damus lies against a minister of the 
Crown to oompel the disoharge of a 
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duty laid upon him in the interest of 
the public. — Morin v. Perron (1927), 
Q. R. 44 K. B. 181.— CAN. 

a i. Income Tax Commissioner — To 
perform a discretionary cut.] — Held: 
inasmuch as SpeclUo Relief Act, s. 45, 
did not apply to this High Ot. It has no 

S ower to issue a mandamus directing 
le Income Tax Cemr. to do what 
the Aot gives him a discretion to do. — 
MOHAM1CA.D Farid -Mohammad Shafx 
V, Lahore Income Tax Oomr. (1987), 
I. L. R. 9 Lab, 817.~rIND. 


a ii. To state ease on points of law 

not raised ai hearino,] — Held : wbero an 
asfMMsee seeks for a mandamus from the 
High Ct. a^nst the Comr. of Ineome 
Tax requiring him to state a oase on 
points of law different from those he 
had Urged before the Comr. to state a 
oase. ms iq>plioatlon cannot be enter- 
tained.— A. K. A. a T. V. Ohsittab 
V. INOOMX Tax Comb. (1888), 
6 Han. 492.— IND. 


m. 
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Criminal Court Ex p, L, C. C., [1926] 2 
K. B. 43. 

1218. Add, AnnoicUion : — Dlstd. Port of London 
Authority v, I. R. Oomrs. (1919), 12 Tax Oas. 
122 . 

1217. Add. Annotations : — Refd. R. v. Roberts, 
Ex p. Scurr, [1924] 2 K. B. 696 ; Roberts v. 
Hopwood, [1925] A. C. 578 ; Short v. Poole 
Corpn. (1926), 42 T. L. R. 107. 

1219. Add. Annotation : — Refd. Short v. Poole 
Oorpp., [1926] Ch. 66. 

1221. Add. Citations : — 3 Nev. & M. K. B. 802 ; 
3 L. J. M. 0. 117. 

1225. Add. Citations ; — 3 L. T. O, S. 180 ; 8 
J. P. 662. 

1228. Add. Citation : — sid) nom. R. v. Leicestrr, 
Deputies op Freemen, 15 Q. B. 671 ; 117 
B. R. 613. 

Add. Annotations : — FoUd. R. v. Monmouth 
Corpn., R. v. Bolton Corpn. (1870), L. R. 5 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 
Q. B. 15 ; R. V. Somerset JJ. (1900), 16 
T. L. R. 166. 

1230a. No fresh grounds for rehearing 

advanced.] — Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1926 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross & £18 rateable value. Noi. being 
satisfied with that decision, appct , acMng 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee witliin the period specified in 
Sched. V., Part T. of the Act & the appeal 
was withdrawn. A second proposal was 


then made by appct. on Deo. 30, 1929, for 
the amendment of the valuation list upon 
the ground {inter alia) that the assessment 
was excessive, but without proposi^ what 
the amendment should be. On Feb. 7, 
1930, the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct. ’s proposal on the ground 
that the present assessments were fair & 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1030, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
appct. apphed for a rule nisi for a 
mandamus : — Held : the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there wore any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
— R. V. West Norfolk Assessment Com- 
mittee, Ex p. Ward (C. B.) (1930), 94 J. P. 
201 ; (1920-31), 1 B. R. A. 418, 0. A. 

1231. Add. Cdafion;— (1857), 3 W. R. 447. 

1247. Add. Citation : — 6 Ry. & Can. Tr. Oas. 60, 
D. C. 

1269. Add. Annotation : — Consd. Re Barnes Corpn., 
Ex p. Hutter (1932), 97 J. P. 70. 

1269. After this case add : — 

.]See Re Barnes Corpn., Ex p. 

Hutter, Elections, No. 1109a, post. 

1269a. After void election.] — If it appear 

with sufficient certainty to the ct. that a 
person has been elected mayor of a borough 
who is not qualified to accept the office, 
they will grant a mandamus to the electors 
to proceed to a new election. — R. v. Bedford 
Corpn. (1800), 1 Bast. 79 ; 102 E. K. 31. 

Annotation : — Consd. Tl. v. Btoke Dainercl, Minister & 
ChurohwardonH (18.36), 5 Ad. & El. 584. 


PART VI. SECT. 1. SUB-SECT. 6.— 
A. (b). 

n i. Architects Ue^tratUm 

Board.] — Where an application by 
resp, for registration as an architect 
had been refused by the above Board : 
— Held : mandamus would not lie 
directing the Board to register roep. — 
AROHITKOTS rtEGWTRATrON BOARD OF 
ViOTORTA V. Hutohison, [192,5] V. L. R. 
195 ; 35 0. L. R. 404 ; 31 Alta. L. R. 
93.— AUS. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (d). 

1221 vU. Not to hear case with- 

out its jurisdiction.] — R. v. Brinda, 
[19241 3 D. h. R. 1092 ; 57 N. S. R. 
323.— CAN, 

1221 vlli. In criminal matter .] — 

The Supreme Ot. of Ontario has Jurls- 
diotion to mandamus a county ct. 
ludg6*B criminal ot. to try, acoordinR to 
the prooediue of Criminal Code. s. 827. 
a person against whom an indictment 
has been found by a grand jnry for the 
county. The fact that no rules have 
been made as to the issue of a man- 
damus in a criminal matter does not 
preclude the Supreme Ct. from 
exercising Its full powers. — A.-G. for 
Ontario v. Daxt, [19241 A. C. 1011 ; 
94 L. J. P. O. 21 ; 132 L. T. 210 ; i6 
T. L. R. 814.— <3AN. 

PART VL SECT. 1, SUB-SECT. 5.— 
A. (•). 

si. .}-vrh6 Supreme Ct. of 

Ontario liM jurtediotion to grant a 


mandamus to a judgo of a dlvlHion ot. 
to hear an appeal from a oonviotiou of 
deft., by a police magistrate, of an 
offence contrary to Inland Reveiiue 
Act, 190G, 8. 180 (f).--R. V. SpfiBS 
(1924), 55 O. L. R. 290.— CAN. 

f 1 . Itaiinq appeal.] — The 

Council ot a municipal corpn. bad from 
time to time delayed the bearing of an 
appeal against an assessment for rates, 
& finally refused to hoar it until after 
the determination of the Local Ot. 
of an appeal from the decision of the 
Council oil an appeal against rates 
made by another ratepayer In rcsfKjct 
of different land : — Held : a mandamus 
lay to compel the Council to hear the 
appeal. — Re Port I^rik Corpn., Bx p. 
Kxf.oui'Or Trustee & Aoenoy Co. 
of South Aubtbai.ia, Ltd., L1934J 
8. A. 8. R. 97.— Alls. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (g). 

1237 ii. .1 — Re Holland 

(1875), 37 U. C. R. 214.— CAN, 

PART VI. SECT. 1. SUB-SECT. 6.— 
A. (h). 

•p. To siffn record of acquittal — 
After retirement of judge .] — A retired 
judge of a county c£. criminal ct. can- 
not be compelled by mandamus to 
sign a record of acquittal for lack of 
jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
person Is the present jud^. — Re Hall 
a922), 88 Can. Grim. Oas. 55.-~€AN. 
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sq. To grant administration — Surro- 
gate Court.] — The Surrogate Ct. is 
subject to niaudanius from the Ot. of 
King’s Bench. 

On the application by the daughter 
& sole heir of an intestate for a grant 
of administration, the Surrogate Ct. 
judge offered to grant temporary 
administration to a trust oo. The 
appct. refiisod to accept this offer, & 
applied to the Ct. of King’s Bench for 
a uiiindamiis requiring the Surrogate 
Ot. tc issue letters or administration 
In the terms of her petition. No 
material was produced at the hearing 
of this application contradicting the 
statements In the affidavit filed In 
support of the application or showing 
that there was any lack of qualification 
or capacity In the appct , or that 
there was in fact any opposition to her 

E etitlon, or that any one else had any 
itereet In the estate : — Held : an 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the appct. should be granted. — Re 
MacDonald Estate, Re Surrogate 
Courts Act (Man.), 11929) 3 W. W. R. 
693; vari€d.il930) 1 W. W. K. 242; 2 
D. L. R. 177 ; 38 Man. L. It. 440.— CAN. 

PART VI. SECT. 1. SUB-SECT. 6.— B, 

1270 iv. Not where dismissal 

justified.] — Re Monaghan (1924), 57 
N, S. R. 242.— CAN. 

1270 v. -A — Adams River 

Lumber Oo. v. Kamloops SAWMiLUi, 
Ltd. (1921), 70 D. L. R. 863 ; 3() 
B. 0. R. 354.— CAN. 



Cases ISSOa— 1433a. Engush and Empire Digest Supplement. 


1290a. Papers relating to litigation — Right of 

councillor.} — A borough council & a club, 
the owners of a large estate in the borough, 
made an agreement with regard to the 
development of the land. The matter 
attracted public interest, & an action against 
the council was commenced by the A.-G. at 
the relation of a private individual claiming 
a declaration that the agreement was ultra 
vires, Appct., a councillor of the borough, 
complained that he had been refused access 
to the papers having reference to the action. 
The conduct of the action was referred to a 
special committee of the council, upon which 
appct. was invited to serve, but he declined 
to do so. Appct. then asked for x>roduction 
of the Town Clerk’s notes on certain docu- 
ments connected with the cafle, minutes of 
the committee which had negotiated the 
agreements with the club, & all corre- 
spondence with the club. Production of 
these documents was refused, the council 
acting upon the advice of leading counsel : — 
Held : the right of a councillor to production 
is restricted to the production of such docu- 
ments as will enable him jiroperly to carry 
out his duties as councillor, <fe, upon the facts, 
appct. had not by the refusal to disclose the 
documents here in question been prevented 
' from the - proper discharge of any of his 
duties. On the other hand if the documents 


had been disclosed, the interests of the council 
in the pending litigation might have been 
prejudiced. Appct. was not, therefore, en- 
titled to production of the documents. — R. v, 
Barnes Borough Council, Ex p, Conlan, 
[19381 3 All E. R. 220 ; 82 Sol. Jo. 626 ; 36 
L. G. R. 524. 

1293. Add. Annotation : — As to {!) Consd. Blundy, 
Clark Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

1308. Add. Annotation: — Refd. Reigate Corpn. v. 
Surrey County Council, [1928J Ch. 359. 

1310. Add. Annotation : — Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd. (1934), 
103 L. J. K. B. 380. 

1317. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [1029] 1 K. B. 737. 

1323. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1337. Add. . Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1375. Add. Annotation : — As to (2) Apld. R. v 

• L. C. O., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

1433a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 


PART VI. SECT. 1. SUB-SECT. 5.— D. 

1292 i. General rule — IHll pendinu 
to repeal Act.] — Wlicro a duty iti iiiipoHod 
upon a local authodty to carry out 
an Act, tho fact that a bill haa been 
introduced to repeal that Act does not 
Jastify tho local authority in refuhing 
to carry out the duty, & mandamus 
lies to compel performance, — K. v. 
IlATUMINJCS URBAN DlSTlUCT COUNCIL, 
[19281 I. U. 200.— IR, 

1294 li. .]— Health Act, 1919, 

8. 147, t?lvo8 tho Commlsalou of Public 
Health power to order a miiiiJelpal 
council to oomblno with other councilH 
In providing, equlpplnyr 6c maintaining 
a cummoii hospital. On tho refusal 
by a council to obey such an oriler the 
Commission obtained an order nim 
for tho is.suo of a writ of niandamufl 
Held : where the issue of a writ is 
obligatory under tho statute, vagucuoss 
in the order sought to be enforced is 
immaterial & tho writ must Issue. — 
H. V. llOCnKSTERSUTUK COUNCIL, Ex p. 
Public Health Coaimission, [1928] 

V. h. H. 492 ; [1928] Argus L. 11. 315. 
— AUS. 

PART VI. SECT. 1, SUB-SECT. 6.— E. 

• 1. To register transfer. ]—U. v. 

UlCOlSTRAR OF TITLRS, Ex p. M 08 S, 
[19281 V. L. U. 411 ; 49 A. L. T. 275 ; 
[1928] Argus h. 11. 293.— AUS. 

er. Municipal council — Imposing con- 
ditions to permission to erect petrol 
pump outside legitimate scope of council* s 
f\mcli(yns.] — HeUl : a mandamus should 
bo granted.— Kc Randwick Municipal 
Council, Ex p. Bowbrr & Co. (1927), 
27 S. K. N. B. W. 209 ; 44 N. S. W. 

W. N. 67.— AUS. 

St. Mayor — Refusing to put motion to 
meeting.] — H. v. Foley, Ex p. Miller, 
U928] V. L. R 1.— AUS. 

sv. Municipal corporation — Refusal 
to accept payment of money.] — Applts. 
sought a mandamus to compel the reap, 
municipality to accept payment by a 
third party of an alleged debt of Its 
secretary -twaaurer ; — Held : applts. 
could not succeed, os they had railed 
to bring their case within the terms of 
art. 1141 C. C, or to establish aronoy of 
such third party in making the pay- 
ment for the alleged debtor. — Perron 


V. Corpn. Hu Village Du Bai rk- 
Kckur De Jesub, [1929J 1 D. L. K. 197 ; 
[1928] S. O. R. 320; affg., 44 Quo. 
C. B. 400.— CAN. 

sw. T^ocal authority — 7'o take pro- 
ceedings under local Act.] — A writ of 
manrlamus will not Issue against a 
local authority to compel It to institute 
legal proceedings for alleged contra- 
vention of a local Act. — Elwood v. 
Belfast Corpn. (1923), 57 I. L. T. 
138.— IR. 

sz. Official seat outside jurisdiction of 
court.] — In lYispoot of a function which 
must be performed by a State oftlcial 
in respect of a person domiciled within 
Natal, tho ot. has jurisdiction to order 
the exorci.so of that function by him, 
notwithstanding that tho ottlcial seat 
of that official is outside the jurisdiction 
of the ct. — Ex p. Greet, [1934] 
N. B. R. 118.— S. AF. 

sd. As to manner of performance — • 
Mandamus not granted .] — ^Mandamus 
does not lie os to tho manner in which 
a public duty is to bo iierfornicd, c.g. 
the projicr method of assessment of 
corpomto income. — Exp. McSweeney, 
[1935] 4 D. L. R. 237 ; 10 M. P. R. 
122 ; 5 F. L. J. (Can.) 84.— CAN. 

sf. Council levying rate insufficient 
to meet bond inta’cst.] — II. (Larson) v. 
Davison & Calgary City', [1936] 3 

W. W. R. 23.— CAN. 


PART VI. SECT. 2. 

1326 Iv. .] — Castleman 

V. Johnson, 11921] 3 W. W. R. 830 ; 
70 D. L. R, 862 ; 30 B. C. R. 354.— 

CAN. 

sk. To Icry tax to jmy full interest on 
municipal bonds.] — Mandiunus does 
not lie to compel a city council to 
enact a bye-law levying a Rix to pay 
full interest on municipal bonds. — 
Rc Larsen, [19361 3 D. L. R. 753; 
rersd. sub no7?i. H. (Larsen) v. Danson, 
[1936] 4 D. L. R. 816.— CAN. 

PART VI. SECT. 3. 

1341 I. When action for mandamus 
pending.}- — An interlocutory mandamus 
should not bo prranted, unless it can be 
shovrn that pltf. will suffer injury by 
waiting for the result of the trial. 
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l*ro()f of the claim for damages is not 
a condition ])recerlt!nt to tiie granting 
of an iuterlocutopy mandamus. — 
Kidings V. Elmhurst Scitool Trus- 
ti-'.ks (Bask.), [1926] 4 D. L. R. 81 ; 
[1926] 2 W. VV. R. 752.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— 
A. (a). 

1350 i. Necessary parties — Man- 
damus against municipal corporation.] 
— In mandamus proceedings against a 
municipal corpn. it is the better 
practice to make parties to the pro- 
ceedings tho members of council & 
officers wlioso alleged delincjueucies 
are involved. — R. (Read) v. Pembina 
Municipal Dihtrict No. 552, [19221 
3 W. W. R. 857 ; 70 D. L. R. 559,— 
CAN. 


PART VI. SECT. 6, SUB-SECT. 1.— 
A. (b). 

fid. Not judge, in chambers.} — Order 
nisi for mandamus must bo granted by 
a full ct., not by a judge In chambers. — 
Ex p. McSweeney, [1935] 3 D. L. R. 
780 ; 9 M. P. R. 276 ; 5 Can. L. Jo. 
53.— CAN. 


PART VI. SECT. 6, SUB-SECT. l.~ 
A. (d) I. 


1371 I. Application must be prompt. 
— It is within the discretion of tho ct. 
to grant or refuse a writ of mandamus. 
It will bo refused if there is serious 
unexplained delay in prosecuting the 
claim, although the Statute of Limi- 
tations is not applicable to an action 
for mandamus. — Canadian Fertilizer 
C o., Ltd. v. Maritime Farmers Co 
operatls’e. Ltd., [1934] 2 D. L. R. 
424 ; 7 M. P. II. 10.— CAN. 


1373 1. Effect of delay — Poverty of 
applicard.] — An appct. for a writ of 
mandamus must apply to the ct. within 
a rea.so liable time of the happening of 
the event on w'hlch he grounds his 
claim. Sc, in view of the benefits con- 
ferreil on poor persons by Poor Persons 
Legal Remedies Act, 1918, wont of 
means Is not a suffleient excuse for 
unreasonable delay. — Re Manufao- 
TiTKERS* Mutual Insurance, Ltd., 
Ex p. Anlezark (1931), 31 8. R. N. S. 
63 ; 48 N. S. W. W. N. 24.— AUS. 



VoL ZVI. — Crown Fraotioe. Cases 1466a — 1837 


1466a. Cross-examination of deponent — When 

ordered— Only In very special circumstances.] 
— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 
137, D. 0. 

1486a. .] — R. V. Hancock, Alderman 

OF North West Ward op Borough op 
Poole (1839), 3 J. P. 723. 

1517. Add, Annotation : — Refd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd. (1934), 
103 L. J. K. B. 380. 

1666. On sixth line of headnote, after “ borough 
insert “ to raise a rate.” 

1580a. .] — Undoubtedly the principle i 

true, that returns must be certain, not 
argumentative (Lord Mansfield, C.J.). — 
R. V, Lyme Regis Corpn. (1779), 1 Doug. 
K. B. 177 ; 99 E. R. 116. 

Annotations : — Refd. U. i’. Brewer's Case (1824), 4 Bow. & 
Ry. K. B. 41)2 ; R. v . Bowman (1831), « C. & P. 337. 

1644a. .] — The mandamus issued, re- 

citing the book to be in deffc.’s custody, 
power, & control ; <te was tested the day on 
which the rule for the mandamus was made 
absolute. Return, that the book was not 
at the time of the teste^ nor since, nor at^the 
time of the return, in the custody, etc. The 
ct. refused to take the return off the file, or 
quash it, on motion, upon affidavit of the 
facts as above stated, «fe of the belief of 
deponents that deft.’s object was to evade 
the process of the ct. But the ct. refused 
deft, the costs of the last motion, though 
moved with costs. — R. v, Payn (1837), 0 
Ad. & El. 392 ; 1 Nev. & P. K. B. 524 ; 
Nev. & P. M. C. 214; Will. WoU, A-. Dav. 
142 ; 6 L. J. M. C. 62 ; 1 J, P. 37 ; 1 J ur. 
54 ; 112 E. R. 160. { 

1726a. .] — A peremptory writ of man- 

damus was duly served on ten members of a 
borough council in 1897, commanding the 
corpn. to obey an order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1885. The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, & in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return 
should not be taken off the file, & calling on 


the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the cu’cumstances, all forty-eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordered that 
writs of attachment should issue against the 
seven members originally served, the writs 
to lie in the Crown OlYlco until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one. — R.' v. Wor- 
cester Corpn. (1903), 68 J. P. 130 ; 2 L. G. 

R. 51, D. C. 

1736. Add. Amiotation : — Refd. R. v. Cory, [1927] 

1 K. B.810. 

1739. After this case add “ .] — Sec^ no\o^ 

S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 31 (1) (a).’» 

1740. Add. Ciiaiion :~2 B. R. A. 639. 

Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment (vomniitteo, etc., etc. 
(1931), 47 T. L. R. 408. 

1745a. .]— Where a party, required by law 

to pronounce a decision on (Uirtaiu points, is 
brought before the ct. by a motion im- 
pugning such decision, tlie general rule is 
that ho shall have costs if tlio application 
fails. — R. V. Bridgnorth Corpn. (1830), 10 
. Ad. & El. 66 ; 2 Per. A Dav. 317 ; 8 L. J. 
M. C. 86 ; 8 L. J. Q. B. 236 ; 3 J. P. 674 ; 
3 Jur. 381 ; 113 E. K. 26. 

Annotation : — Apld. R. o, CUlppiag Wreombe Oorpn. (1875), 
44 L. J. Q. B. 82. 

1749a. .]— R. V. Vayle (1844), 8 J. P. 

Jo. 212. 

1766. Add. Citation:--! Q. B. 751. 

1805a. Costs of obtaining writ.] — Two 

parishioners, for themselves other 

parishioners, entered traverses U) the denials 
to a writ for mandairius. In taxing the 
costs, the costs of obtaining the writ were 
included, without applying to the ct. : — 
Held: tx) bo right. — R. v. Fall (1842), 1 
Q. B. 053 ; 13 L. J. Q. B. 187 ; 113 E. R. 
1282 ; auh norn. Fall v, R., 2 Gal. & Dav. 
803, Ex. Ch. 

1809. Add. Annotations: — Refd. Letters Patent 
No. 139,207, Re Carbonit Akt., 11924] 2 Ch. 
63; Swift V. Board of Trnde, [1926] 2 K. B. 
131. 


Part VII.— Quo Warranto. 


1887, Add. Annotations : — Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey, [1929] 
1 Ch. 686. 


For cross-reference at end of section read 
“ See, now, S. 0. J. (Consolidation) Act, 1926 
(c. 49), s. 48.” 


PART VL SECT. 6. SUB-SECT. 6.— 
C. (e). 

•w. To named county court judge — To 
hear appeal from conviction — Compliance 
hy another judge — Prohibition.] — Re R. 
V. POCHREBNV, R. V. STACPOOLB & 

Stubbs, 11930) 3 W. W. R. 48 ; auh 
nom. Ex p. Poobrebny, 54 Can. C. C. 


185 : 39 Man. L. R. 177,-— CAN. 

PART VI. SECT. 6, SUB-SECT. 9. 
•m. Affidavit of Minister — Whether 
admissible .] — On appeal from an order 
that a writ of mandamus do Issue 
directed to the Minister of Lands 
commanding him to determine the 
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rights of an appet. for a lease of a 
certain lot & of an objection thereto, 
& to proceed In accordance with 
sect. 139 of Land Act, an application 
to put In an affidavit of the Mlnlater to 
show what actually took place before 
him was refused. — R. t>. Ministbh of 
Lands (1920), 37 B. C. R. 100.— CAN. 



Oases 1846—2093. English and Empibe Digest Sxtpplement. 


1846. Add, Annotation : — Retd. Everett t;. 
Griffiths, [1924] 1 K. B. 941. 

1847. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1848. Add. Citation : — Bid) nom. Carter’s (Sir 
John) Case, LofCt, 616. 

1852. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 737. 

1876. Add. Annotation : — Consd. Re Barnes Oorpn., 
Ex p. Hutter (1932), 97 J. P. 76. 

1952. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1954. Add. Annotation : — Refd. Everett t*. 
Griffiths, [1924] 1 K. B. 941. 


I960. Add the following para. : — 

The ct. will not make such a rule absolute 
where a relator appeared to be a man in 
low & indigent circumstances, &; there were 
strong grounds of suspicion that he was 
applying, not on his own accoimt, or at his 
own expense, but in collusion with a stranger. 

2007. Add. Annotation : — Refd. Everett v. 

. Griffiths, [1924] 1 K. B. 941. 

2046a. Reference to statutory & other orders 

& to private & local Acts — Duty to supply 
copies for use of court.] — Practice Note, 
[1926] W. N. 308. 

2088. Add. Citation : — 6 Dow. & L. 249. 

2093. Add. Annotation : — Apld. R. v. L. 0. 0., Ex p., 
Swan & Edgar (1927) (1929), 141 L. T. 690. 


PART VII. SECT. 2. 

1840 i. Discretion of court — Court 
bound to consider all ctrcumstances .] — 
On application for a cfuo warranto, the 
ot. will consider whether In all the 
olrcumstantMJs the public interest oalla 
for the exercise of its discretion In 
favour of appet. — R. (Boudrot) v. 
Johnston, [19231 2 D. L. R. 278 ; 56 
N. 8. R. 214.— CAN. 

1840 11. ,] — Whore an 

application for quo warranto is made to 
the Ot. of K. B., the granting or with- 
holding of leavo is in the disorotion of 
the pt.. & the discretion ought to be 
exeroised upon a sound oousldoration 
of the particular oiroumetanoes of eacl 
case.— R. (Mxthkson)!). Huber. [1924] 
2 D. L. R. 905 ; 2 W, W. R. 696.— 
CAN. 

PART VU. SECT. 8, SUB-SECT. 1.— 

A. (d). 

1871 iU. .] — An application for 

a quo warranto, to test the validity ot 
the appointment of an inspeotor, on the 
^ound that tho appointment was 
illegal beoause thero was already an 
inspector In oflloe, woe dismissed, os 
the municipality had power to appoint 
“ one or more Inspeotors.” — R. v. 
Thibaolt (1926), 69 N. S. R. 93.— 
CAN. 

PART VII. SECT. 3. SUB-SECT. 1.— F, 

1908 iiia. .]— On a 

motion for an order nisi for Information 
in tho nature of qiLo warranto in respect 
of a recount on the election of a 
member of tho House of Commons tho 
ct. should not exercise its discretion to 

g rant tho order, since the Dominion 
ontroverted Elections Act provides 
another remedy. — R. v. Ellis (1935), 
50 B. O. R. 825.— CAN. 

•X. Failure to post name of 

candidate.] — Whei*o after being legally 
nominated os a councillor for a rural 
muniolpality, a candidate informs tho 
clerk & returning oflloer that he is 
considering withdrawing, but does not 
withdraw, & the I'oturnlng olBcer does 
not post his name as one of the 
nominees but declares another candi- 
date elected by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter *b right 
to the o£Boe. — R, (Maokat) v. Good, 
[1022J 1 W, W. R. 71§ ; 66 D. L. R. 
763.— CAN. 

■y. Disqualification of candi’ 

date.] — Where a person elected to a 
municipal ofQoe is at the time of his 
election disqualified for eleotlon, the 
election oau only be attacked by an 
eleotlon petition ; but where he is 


disqualified from holding muniolpa] 
ofiice his case comes under the category 
of continuing disquallfloations which 
afford good ground for a proceeding by 
quo warranto. — K. (Nuttajll) e. Brown 
[1923] 2 W. W. R. 611 ; 33 Man. L. R. 
184.— CAN. 

sz. Statutory remedy avail- 

able.] — The remedy by quo ufarranto is 
not excluded by another statutory 
remedy, unless the Legislature has so 
declared expressly or by necessary 
Implication. — R. (McArthur) e. May- 
oooK, [10241 4 D. L. R. 1222 ; 3 

W. W. R. 640.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 

B. (a). 

t I. Proof of interest .] — 

R. V. McKenzie (1861), 2 O. L. Gh. 36. 
—CAN. 

80 . Palidity.] — Notwithstanding tho 
repeal in Victoria of provisions corre- 
sponding to those of 9 Anne, o. 25, 
j>roceeding8 by way of information 
of quo warranto arc maintainable in 
Victoria at tho suit of a private person 
as relator under tho provisions of 
Ord. LIII.,rr. 31-39, of the Rules of 
the Supremo Ct., 1916.— Lihton v. 
Davies (1937), 67 C. L. li. 424 ; 43 
Argus L. R. 306 ; [1937] V. L. R. 

222 ; 11 A. L. J. 75.— AUS. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

ol. .] — R. (Mathkson) V. 

Huber, [19241 2 D. L. R. 905 ; 2 
W. W. R. 596.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (c). 

1968 iii. .1 — R. V. Adams 

(1850), 1 O. L. Ch. 203.— CAN. 

1969 i. What is acquiescence .] — 
Aoqulefioeuce by a , relator in the 
alleged offence, to be fatal, must be 
acqulesoouoe at the time the alleged 
offence is committed. Tho subsequent 
conduct of a relator in agreeing to 
overlook tho equal alleged guilt of 
others does not constitute disqualify- 
ing acquiesoenoo. — R. (Mathkson) v. 
Huber, [1924] 2 D. L. R. 905 ; 2 
W. W, R. 696.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3. 

1990 1. Effect of delay.] — Unnooes- 
Bory dolay in making an application 
for a rule nisi for quo warranto is a bar 
to that remedy. A delay from Oct. 
to Apr., the ot. having eat twice 
in the meantime, is a driay of such 
length. — lie Grosman & McLeod’s, 
Election, Ex p. Howard (1922), 70 
D. h. R. 689.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A 

«a. Necessity for — That motion 
made at instance of relator.] — On a 
motion tor a quo warranto, an affidavit 
stating that tho motion is made at 
the instance of the relator must be 
filed before the servioe of the notice 
of motion or petition, & where it has 
not been so flied the motion will fail. 
— R. (Maokat) v. Good, [19221 1 
W. W. R. 712; 66 D. L. R. 763.— 
CAN. 

PART VII. SECT. 4, SUB-SECT. 4.— C. 

2017 1. Acceptance of office — Accept- 
ance or acting in office need not be 
stated.] — R. v. Stephenson (1851), 1 

C. L. Ch. 270.— CAN. 

PART VII. SECT. 5. 

2025 ii. ,] — An appeal from 

an order nisi for a quo warranto In- 
formation. Appot. sought the removal 
of a police comr. from his oflElce on the 
ground that he had been convicted of 
a criminal offence. The objections to 
the order appealed from were : (a) that 
there had been too long a delay, about 
seven weeks, In making the application 
after the relator discovered the alleged 
disqualification ; (h) that an amend- 
ment to the notice of motion, by which 
the citation of the sects, of the Act 
which applied to the case were changed, 
should not have been allowed ; (c) that 
tho alleged convictions, which were by 
a police magistrate, wei*e not properly 
proved : — Held : all the objections 
should be overruled & the appeal dis- 
missed. — R. (Jones) v. Burgess, 
[19321 1 W. W. R. 662; 2 D. L. R. 
181 ; 45 B. O. R. 132 ; 68 O. O. C. 
38.— CAN. 

1 1. .] — R. (McArthur) v. 

Douokt, [19241 3 D. L. R. 812.— CAN. 

1 li. Burden of proof.] — On the 

hearing of an information In the nature 
of quo ivarranto prooeedings to oust 
resp. from his office as one of the com- 
mittee of adjustment under Dairy 
Products Sales Adjustment Act, the 
onue is on resp. to prove that he is 
entitled to hold the office so attaKsked. — 
R. V. Shannon (1930), 43 B. O. R. 129. 
—CAN. 

ib. Defence — Failure to c^nswer objec- 
tion — Is admission of truth of obfedum,] 
— R. t). Scott (1851), 2 O. L. Oh. 98.-- 
GAN. 

80. Service of notice of motion — Time 
for — Mistake as to day of week subse- 
sequently amended.] — R. v. Ponspord 
(1902), 3 O. L, R. 410 ; 22 O. L. T. 
146 ; 1 O. W. R. 646.— CAN. 
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Vol. XVL— Crown Praotioe. Cases 2109—2168. 


Part VIII.- 

2109. Add, Annotation : — Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p, 
Norwich (Bp.), B. v. Empire News, Editor, 
etc., & Davidson, Ex p, Norwich (Bp.) (1932), 
48 T. L. B. 263. 

2110. Add, Annotaiiona: — Retd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 38 ; Hunter v, Stad- 
tische Hochseefischerei Gemelnniitzige Ge- 
sellschaft (1926), 133 L. T. 488; Mansfield v. 
Robinson, [1928] ‘2 K. B. 363. 

2112. Add, Annotation: — Aa to (1) Refd. St. 
Magnus, etc. Parochial Church Council v, 
London Diocese Chancellor, [1923] P. 38. 

2121. Add, Annotation: — As to (2) Folld. R. v. 
North, Ex p, Oakey (1926), 43 T. L. R. (50. 

2129. Add, Annotations Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. R. v. North, 
Ex p. Oakey (1926 -, 43 T. L. R. 60. 

2130. Add, Annotations: — Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint 
Committee Oo. (1920), [1924] 1 K. B. 171 ; 
R. V. Powell, Ex p. Camden, 11925] 1 K. B. 
641 ; Ex p, Wenham (1934), 78 Sol. Jo. 414. 

2132, Add, Annotations :—Cons>d, R. v. Swansea 
Income Tax Comrs., Ex p, English Crown 
Reiter Co., [1925] 2 K. B. 250 ; R. North 
Worcestershire Assessment (Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. Refd. R. 
Electricity Comrs., Ex p, London Electricity 
Joint Committee Co. (1920), (1924] 1 K. B. 


Prohibition. 

171 ; Dennerley v, Prestwich U. D. C. (1929), 
141 L. T. 602. 

2132a. — R. V, KiNasi^AND 

Parish, Inspector op Taxes, Ex p. Pear- 
son, Kingsland Estate, B. v. Income Tax 
Comrs. & Kingsland Parish Inspector of 
Taxes, No. 1141a, ante, 

2142a. .j—A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — ■ 
R. V. Norfolk JJ., Ex p, Davidson (1925), 
69 Sol. Jo. 558, D. C. 

2149a. — — .] — Appcts. having obtained a imiIo for 
a writ to prohibit the (Jeneral Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment had not exceeded 
their jurisdiction.— R. vr Swansea Income 
Tax Comrs., Ex p, Bnombu Crown Spelter 
Co., (1925] 2 K. B. 250 ; 94 L. J. K. B. 718]; 
133 L. T. 143 ; 41 T. L. R. 505 ; 9 Tax Oi-s. 
437 ; 8\ib norn, R. v. Income Tax General 
Comrs., Ex p, English Crown Spelter (>)., 
Ltd., 09 Sol. Jo. 006. 

1 . Add, Annotations Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K, B. 191. Consd. 
Estate Tiust Agencies (1927), Ud* 
Singapore Improvement Trust, [1937] 3 All 
E. R. 321. 


PART VIII. SECT. 1. 

2109 1, Whether ffrantable ex dehtU) 
justitice — On excess or want of juris^ 
diction — Apparent from proreedinos .] — 
Where want of jurisdiction Is apparent 
on the face of the proceeding^} a stranger 
Is entitled to a writ of prohihitlon, ex 
debilo justitice.— n. v. Knyvktt, Ex p. 
Wkbkr (1928), 22 Q. J. P. 138.— AUS. 

PART VIII. SECT. 2. 

2127 11. .] — A candi- 

date aggrieved by proceedings of the 
judge on a recount cannot resort to 
prohibition as he has other statutory 
remedies. — Plante v. Forest, [1930] 
ID.L.R. 706; revsd., [1930] 4 D. L. R. 
627.— CAN. 

h i. .] — Minister 

FOR Labour & Industry (N. 8. W.) 
V. Mutual Life & Citizens Assurance 
Co.. Ltd. (1922), 30 C. L. R. 488 ; 28 
Argns L. R. 252 ; 22 S. R. N. S. W. 
610; 39 N. S. W. W. N. 94; (1922), 
N. 8. W. Ind. Arbn. Cas. 20.— AUS. 

PART VIII. SECT. 4. SUB-SECT. 1. 

a I. Interference with discretion 

, of judge.}— Ex p. Borg (1928). 28 8. R. 

664 ; 45 N, 8. W. W. N. 167. 

—AUS. 

a il. .1 — Until a charge Is piy- 

ferred & dealt with by trial or st^ In 
the ct. to which an accused has been 
committed for trial, he cannot be com- 
mitted for tilal again for the same 
offence. Where a right of appeal 
exists, an order of prohibition will 
Issue only If something has been done 
contrary to the laws of the land or so 
vicious as to violate some funda- 
mental principle of Justloe. Oi^ It 
Is oonoeded that a magistrate has jum- 
dJotion, a mistaken exercise tber^i^u 
a ground for appeal & not for prohibi- 
tion. Prohibition has always 
used to prevent interior ots. from acting 


without authority & not to remedy 
wTong decisions by them. — lie Fraser 
& Halpin, [19331 1 W. W. IL 25.5 ; 

1 D. L. R. 781 ; 69 C. O. C, 230.— CAN. 

a iii. .1 — H. r. Fodor, [1938] 

1 W. W. R. 497 ; 2 I>. L. U. 290 ; 8 
F. L. ,1. ((]an.) 19. -CAN. 

PART VIII. SECT. 4, SUB-BECT. 2. 

2160 vi. .1 — Prohibition is 

granted wliere there is want of JuriH- 
diction in an inferior ct. — R orknbkuo 
V. The Maccabekr, [1923] 2 W, W. R. 
320.— CAN. 

2160 vii. .] — lie Woodroof, 

[19251 3 D. L, R. 966 ; 44 Can. Crlni. 
Ca«. 199.— CAN. 

2150 viil. .1 — Tie R. e. Lambton 

(Out.) (1926), 46 Can. Crlm. Oas. 13.— 

CAN. 

2160 lx. .] — Prohibition should 

not Ihf.uo, unless It is clear on the face 
of the proceedings that there is want 
of Jurisdiction. — Children's Aid 
Sooiktt of St, Adelard v. Stb. Rose 
Rural Municipality (Mem.), [1926] 

4 D. L. R. 466 ; [1926] 3 W. W. R. 8 ; 
46 C!an. Orim. Cas. 305.— CAN, 

2160 X, .1 — The writ of pro- 
hibition may bo resorted to only where 
there is a complete lack of Jurlsdlotlon. 
— R. V. Dee (Mon.), [1927) i P. L* P- 
1066 ; [19271 3 W. W. R. 529; 49 
Can. Crlm. CSm. 67. — CAN. 

2160 xi. S, P, R. V, Joyce, Ex p. 
Meredith, [1927] V. L. J 

A. L. T. 67 ; [19271 Argus L. R. 348.— 
AUS. 

2150 xii. .1 — Grbvas v. Almab, 

[1936] 2 W. W. R. 644.— CAN, 

^ il, Court having power 

to amend — No prohibition .] — In the 
style of cause in a county ct. action the 
word “company*' in pltf.’s name was 
abbreviated aa co." A default judg- 
ment was entered, & five years thereafter 
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deft. Hi)pliod I’ffr nn order for a writ of 
proliibil ion ‘HJ < ho ground tha1 l lioro 
was no pll I’,. In tlin-t tii(n*o v\'aH no such 
perHon or oo. i/V ^}aid naTrio, tJiorofor<i 
tlH^ count V cl'. waH witlmut jnrlH- 
dlclion. An onhu* wan inad(} Hf.uylng 
all furl her proo<M'dingri in the action tSc 
flircMding t)i( Ihhih'i of a wrli of T^’o* 

hibitlon. On appeal: JJcM : tho 

appeal should l)o td]o\v(‘(l ; the caHo 
WUH one whore jiu*iHdietJon was 
ai»parent. on t he face «»f tho pntcivdingH, 
with dei’l. alleging a latent want- of 
jurUiiiction ; N tiiis latent want of 
jui'ivHdiotion, if it ]>e Hueii, waw well 
witliin the ]»ovverH of aim nilinont unfl«'r 
HOot. 25 of County 01 h. AO , H. S. H. (]., 
1924 ; tho writ (d prohll.ition Hbould 
not liavo IsHueii hut the applieation 
Hhould have b(H!H enlargeu or refuHod 
to glvo pltf. an orrporl unity to arnond. 
— Continental Mabble Co., J;TI). v. 
Lanoh, [19371 3 W. W. U. 33(5; 4 

i). L. R. 39 ; 52 It. O. TO 47. CAN. 

2101 ix. .1 — Prohibition does 

not lie to a magistrate where there is 

* • .. .m J T> /XPu A CItIttiN 


no lack of Jurlsdiotlon.— R. (Fraser) 
V. Halhn, [19331 1 U- L. R. 781 ; 69 
C. O. 0. 230 ; [1933] 1 W. W. K. 255. — 


PART VIII. SECT. 4, SUB-SECT. 4.— A 

2184 Iv. .} — lie Wilton 

Farmers* Co-operative Ashgc^n. v. 
Burgess, [ 1924 ] 4 D. L. K. 43 o ; ob 
0. L. R. 534.— CAN. 

2124 V. — — • .1 — Tho extra- 
ordinary remedy of prohibition cannot 
be Invoked oh a means of appealing 
from tho decision of a county ct. Judge 
when the (luestion which ho decided 
was within his jurisdiction to deter- 
mine. The jrrocodure proper to bo 
adopted is an appeal to this ct. — 
McKee v. Halverson, [1938] I 
W. W. B. 465: 2 D. L. R. 201; 7 
F. L. J. (Can.) 276.— UAN. 



Cases 2187a— 2303. Ekqush and Empibe 

2187a« .] — In the case of the misinterpreta- 

tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the. course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct, has 
proceeded notwithstanding such allegation. — 
Home v. Camden (Earl) (1705), 6 Bro. Pari. 
Oas. 203 I 2 Hy. Bl. 633 ; 126 E. R. 687 ; 
affg, S. C. sub nom. Camden (Lord) v. Home 
(1791), 4 Term Rep. 382. 

Annotations: — Consd. Gould v. Gapper (1804), 5 East, Sif)* 
Distd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apld* 

R. V. Groouwlch County Court Judfifo (1888), 60 L. T. 248. 
Rsfd. Garo V. Gappor (18011), 3 East, 472 ; Veley v. Burder 
(1841), 12 Ad. & El. 265 ; lie Applodoro Commutation 
(184.')), 8 Q. B. 1.39 ; Egyptian Bonded Warehouses Co. 

V. Yoyasu Gosh! Kalsha, [1922] 1 A. O. 111. 

2196. Add. Annotation : — Apld. McPherson v. 
McPherson, [1936] A. C. 177. 

2200. Add, Annotations : — Consd. St. Magnus, etc, 
Parbchial Church Council v, London Diocese 
Chancellor, [1023] P. 38; R. e. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

2206. Add the following para. ; — 

But at the suit of the King, prohibitipn 
• lies. 

2220. Add, Annotations : — Refd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. 

V. Iloalth Minister, Ex p, Davis (1929), 141 

L. T. 0. 

2221. Add, Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [19241 1 K. B. 171 ; R. v. 
Health Minister, Ex p, Davis, [1929] 1 K. B. 
619. 

2237. Add. Annotation : — Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

2254. Add, Annotations : — Refd. R. v. Electricity 
Comrs., Ex p, Tx)ndon Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. Health Minister, Ex p. Davis (1929), 
141 L, T. 0. 


Digest Subpijement. 

2287. Add. Annotation : — Consd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2287a. Assessment committee.] — A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. & G. members 
thereof, & subsequently appointed the same 
two persons as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to his assessment 
to resp. committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to tluit committee from hearing & deter- 
mining his objection : — Held : a writ of 
prohibition would lie to an assessment com- 
mittee. — R. V. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 605 ; 141 
L. T. 557 ; 93 J. P. 199 ; 45 T. L. R. 526 ; 
27 L. G. R. 458; (1926-31), 1 B. R. A. 
279. 

‘AHnoUition : — Refd. R. v. Salford AsHcssmctit Committee* 

• [1U37J 2 K. B. 1. 

’2289. Add. Annotation: — Consd. Re Wingate’s 
Patent, [1931] 2 Ch. 272. 

2290. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1932), 
48 T. L. R. 296 ; Denby & Sons, Ltd. v. 
Minister of Health, [1936] 1 K. B. 337. 

2303. For the existing paragraph in original 
volume substitute as follows : — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. r. 
Electricity Comrs., Ex p. London Elec- 
tricity Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 164; 88 J. P. 13; 39 T. L, R. 716; 
68 Sol. Jo. 188 ; 21 L. G. R. 719, C. A. 

A nnotatinns Apld. Tl. V. Cburch Assumbly Legislative 
Conimittoe & Cliurcli Assembly, Kjc p. Havuos Smith 
(1927), 44 T. L. R. 68 ; R. v. Health Minister. Ex p. 
Davis, [1929) 1 K. B. 619 ; R. North Worcestershire 
Assessment Committee, Ex p. Hadley, (19291 2 K« B. 397. 
Consd. A.-G, V. London Homo Counties Joint Electricity 
Authority, 11920] 1 Ch. 513 ; R. v. Hendon Rural District 


2187 lil. .] — Tufts v. Thomson, 

[1929] 1 D. L. R. 896 ; 1 W. W. R. 
329 ; 38 Man. L. R. 51; ckffg,, [1928] 
3 W. W. R. 666.— CAN. 

PART VIIl. SECT. 4. SUB-SECT. 4.— B. 

2192 iU. .l~Prohlbitlou does not 

He where the lower ct., having properly 
entered upon an Inquiry, has errone- 
ously found a fact which, though 
essential to the validity of its order, it 
was competent to try. — R. t>. Magis- 
trates Court & Esmond, Ex p. 
Bkazley, [1928] St. R. Qd. 349 ; 22 

Q. J. P. 97.— AUS. 

PART VIII. SECT. 5, SUB-SECT. 1. 

■ 0 . Before heariny.] — A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary oonviotlou. on the ground of 
wamt of jurisdiction : — Held : ^od. — 

R. (LAMSON) V. SH.UIPB & INGUS, 
[19211 3 W. W. R. 674 : 66 D. L. R. 
521 ; 36 Can. CMm. Cas. 326 ; 16 Sask. 
L. R. 36.— CAN. 

■d. .] — A motion for pro- 

hibition being oommenoed before the 


magistrate has hoard the evidence In a 
charg() may bo dismissod without 
prejudicing appet. as to any motion 
le may make at a lat^r stage. — R. v. 
Jaisgeu Co. (1922), 38 Can. Crira. Caa. 
180.— CAN. 

•f. Before appeal .] — .liter an appeal 
has l)een launched to a ct. which can 
grant relief, prohibition will not bo 
granted. — Gueavas v. Almas, [1936] 
2 D. L. R. 191 ; 50 B. C. R. 491.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 2. 

2217 vi. .1 — The want of Juris- 

diction appearing on the face of the 
proceedings, prohibition may bo 
granted either before or after Judgment. 
— Ue Monarc?h Dress Co. v. Aaron- 
80 N, 11929] 2 D. L. R. 514 ; 63 O. L. R, 
625.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— A. 

sf. Before defence filed or matUr 
dealt with .] — Where want of juris- 
diction does not appear on the face of 
the proceedings, the application should 
be made before judgment. The fact 
that a defence has not been filed, or 
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that the matter has not been dealt 
with by the inferior ct., is not a ground 
against deft, applying for prohibition. 
— Rosenberg v. The Maccabees, 
[1923] 2 W. W. R. 320.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— B. 

2257 ii. .] — Nearly v. Credit 

Service Exchange (B. C.), [1929] 3 
D. L. R. 107 ; 2 W. W. R. 287.— CAN. 

• 

PART VIII. SECT. 6. 

2287 i. Not to persons without 

lawful authority purporting to act as 
court.] — R. (Kelly) v. Maguire & 
O’Shktl, [19231 2 I. R. 68.— IR. 

n i. S. P. — WATF.RS1DK Workers* 
Federation of Austrai.ta v. Gil- 
christ, Watt & Sanderson, Ltd. 
(1927), 34 C. L. R. 482.— AUS. 

b. Add revsd. on other grounds, 
16 S. C. R. 707." 

Bk. liecorder's Court.] — ^Prohibition 
refused when applied for against 
Recorder's Ct. for moceeding in respect 
of violations of sales tax ordinance. — 
Febland Corset Co. v. Montreal, 
[1936] 1 D. L. R. 124.-— CAN 



VoL XVI.— Crown Practice. Cases 2308 — ^2421, 


Cotinoll, Ex V. Ohorley (1033), 97 J. P. 210. Refd. R. u. 
Kleotrlclty Comrs., Ex p. Yorkshire Eleotrio Power Oo. 
(1927), 91 J. P. 191 ; Shell Co, of Australia, Ltd. v. 
Federal Comr. of Taxation (1930), 47 T. L. R. 115 ; II. 
t?. London County Council, Ex 2)- Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215 ; R. v, Webster, 
Exp, Marshall (1931), 95 J. P. 226 ; R. v. Millc Marketing 
Board, Ex p. North vl934), 60 T. L. R. 559 ; Errington v. 
Minister of Health, [1935] 1 K. B. 249 ; Estate & Trust 
Agencies (1927), Ltd. v. Singapore Improvement Trust, 
[19371 3 All E. R. 324. 


2309. Add, Annotation : — Reid. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Oo. (1920), [1924] 1 K. B. 171. 

2309a. Milk Marketing Board.] — Order nisi for 
prohibition directed to Milk Marketing Board. 

We think that, you may take a rule, but 
it must be clearly understood that the ct. 
expresses no opinion that prohibition will lie 
to this particular body (Humphreys, J,). — 
Exp, Wenham (1934), 78 Sol. Jo. 414, D. 0. 

2310. Add, Annotation : — Refd. K. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2310a. ,] — Prohibition will n(^t lie 

against the Con’ | troll er- General in respect 
of any act or decision which is either done or 
taken at the dii‘(iction of the Law Ollicer, 
or which is subject to an appeal to him, nor 
in these respects against the l^aw Officer. — 
Tie Wingate’s Patent, [1931] 2 Ch. 272; 100 
L. J. Ch. 370 ; 145 L. T. 572 ; 47 T. L. li. 541 ; 
48 R. P. C. 410. 


2310b. Law officer.] — Re Wingate’s Patent, 

No. 2310a, ante, 

2312. Add. Aymotation : — Held. R. v. Electricity 
Comi*s., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B‘ 171. 

2321. Add. Citation [1923] P. 38. 

2322. Add. Annotation : — Oenerally, Refd. Lazard 
Bros. & Co. V. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 05. 

2326a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1920] 
W. N. 308. 

2345. Add. Annotation : — Refd. Engelke v. Miis* 
mann, [1928] A. C. 433. 

2382. Add. Annotation : — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chanctdlor, [1923] P. 38. 

2388. Add, Annotations : — Refd. Pickford v, Quirke, 
Pickford V. I. R. Comrs. (1927), 43 T. L. R. 
059 ; R. V. St. Maryh^bono Inconic? Tax 
Comrs., Ex p. Sclilesinger (1028), 13 Tax Cas. 
740 ; R. V. L. 0. C., Ex p. Swan & Edgar 
(1927), (1929), 141 L. T. 590. 

2400. Add, Annotation : — Consd. vSimbro Trading 
Co., Ltd. V, Posogi’apli (Parent) Corpn., 
[1929] 2 K. B. 200, 

2401. Add. Annotation Campbell v. 

Poliak, [1927] A. C. 732. 


Part IX. “ 

2421. Add. Annotations: — As to (1) Refd. H. v. 
Electricity Comrs., Ex p. London Jllectricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171, As to (1) Refd. R. v. London County 
Council, Ex p. Entertainments Protection 
Assocn., Ltd., [1931] 2 K. B. 215. As 


-Certiorari. 

to (3) Consd. K. v. Horiflon Rural DistHct 
Council, Ex p, Chorloy (19:?3), 97 J. P. 210. 
Refd. R. V. Electricity Ccmirs., Ex p. London 
Electricity Joint Committee Co. (1920), 
[1924] I K. B. 171 ; R. v. Minister of Health, 
Ex p. Yaft’o, [1930] 2 K. B. 98. 


PART VIII. SECT. 7. 

2319 via. .] — Circum- 

Btaucfs in which : — Held : rcBp., by 
applying to the judge of the DlviHiou 
Ct., under DivlHiou Cts. Act, to set 
asido a judgment, had not waived his 
rightii to move for prohibition. — Tie 
Our V . Krepsky, [1925] 3 D. L. K. 
1018 ; 57 O. L. K. 353.— CAN. 

2319 viil. .] — Whoi-o a 

person appears at the hearing of an 
affiliation summons only to protest & 
to object to the jurisdiction, ho does 
not, by remaining there after his 
objection Is overruled, & by endeavour- 
ing to discredit complainant’s story, 
voluntarily submit himself to the 
jurisdiction or deprive himself of the 
right to apply for a prohibition. — 
Exp. Holmes (1927), 27 S. R. N. S. W. 
253 ; 44 N. S. W. W. N. 82.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 3. 

sd. Calcutta ITiah Court .] — The Cal- 
cutta High Ct, has power to Issue 
a writ of prohibition. — Re National 
Carbon Co. (1934), I. L. R. 61 Cal. 
450.— IND. 

PART VIII. SECT. 8. SUB-SECT. 4. 

•g. Jaainst parties.] — Prohibition 
lies against parties os well as against 
the judge of the inferior ct. — Rosen- 
berg V . The Maccabees, [1923] 2 
W. W. R. 320.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 6. 

«h. AdmiasibilUv of slaiemerUs made 
on infomxaJtion belief.] — An applica- 


tlou for prohibition Is not an intor- 
lo(!utory motion, heneo, imdcr K. B. 
Pule 392, statemontH made on informa- 
tion & belief In the affidavits filed 
thereon are not admlsslhlo,— Bkau- 
citkxe & Peltier v, Gonson (Hask.), 
[1928] .3 1). L. K. 692 : [1928] 2 

W. \v, R. 497 ; sub norn. Ex Beau- 
piiene, 50 Can. Crim. Cas. 57. — CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from order as to costs .] — 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the hearing of a charge, costs were 
given against the informant. On 
appeal as to costs: —Held: the appeal 
shoiild bo dismissed. — li. v. Leon.vrd, 
[1921] 3 W. VV. R. 708; 60 D. L. R. 
497 ; 36 Can. Crim. Cos. 255 ; 15 Sank. 
L. H. 29, — CAN. 

2402 I. Not from order in “ criminal 
cause or matter ** — Supreme Court of 
Judicature Act {Ireland). 1877.]— By 
a proclamation dated I)cc. 10, 1920, 
the Lord-Lieutenant of Ireland nro- 
clalraofi certain coimtiea, including 
Ounty Cork, to bo under martial law. 
By a proclamation dated Dec. 12, 
1920, the Commander-In-Chief in Ire- 
land declared the unauthorised carrying 
of arms to he punishable by death, & 
he authorised the general officer com- 
manding in Cork to Ismie orders for 
the holding of military cts. as might 
be necessary. In May, 1921, applts., 
who were civilians, were tried by a 
military ct. held by order of the 
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general under the authority of the 
Oommander-ic-Cldof on a charge of 
improperly carrying arms, & wore con- 
vlrtod Ik. sentenced to death, subject 
to c(nffirmation. Applts. applied in 
the Chancery Dlvishm for a writ of 
Ijrohlbltion against the military ct., 
the Commander-1 n-CUief, (k the general 
commanding in Cork to prohibit them 
from proceeding further with the trial 
of applts. or from carrying Into execu- 
tion any judgment against them, on 
the ground that the ct. wjis Illegal Ik 
had no jurisdiction to deal with th(3 
matter. 1'owkll, J., refused the 
api»lication, & the Ct. of Appeal in 
Ireland dismissed an appeal from his 
order as Incompetent upon the ground 
that it was an order made In a criminal 
cause or matter vdthln sect. 50 of the 
Hupremc Ct. of Judicature Act (Ire- 
land), 1877 ; — Held: the order of 
Bo WELL, J., was not made In a criminal 
cause or matter within the Act, because 
the proceedings before the militarv ct. 
were in no sense criminal proceedings, 
& that an appeal lay from that order. 
— Re Clifford & O’Sullivan, [1921] 
2 A. C. 570 ; 90 L. J, P. O. 244 ; 12G 
L. T. 97 : 37 T. L. li. 988 ; 05 Sol. 
Jo. 792 ; 27Cox,C.C. 120.--IR. 

PART IX. SECT. 1. 

gl. .] — It. V. Denny 

(1921), 61 D. L. H. 603; 36 Can. 

Crim. Cos. 77 ; 51 O. L. R. 121.— 

CAN. 

K il. .] — R. tj. Woodstock, 

Town Assessors, Ex p . Bank of 
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2422a. Remedy by way of appeal — ^Notice of 

appeal given.]— R, v. Kinqsland Pabish 
Inspector of Tah^s, Ex v. Pearson, 
Kingsiand Estate, R. v. Income Tax 
Combs. & Kingsland Parish Inspector of 
Taxes, No. 114:1a, arde. 

2448. Add* Annotation : — Folld. R. v. Central 
Criminal Court JJ., Ex p. L. C. 0., [1925] 2 
K. B. 43. 

2449a. Not to quash order.] — The K. B. Div. 

of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. #ith a view to its being quashed. 
— R. v. Central Criminal Court JJ., 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 94 L. J. K. B. 479 ; 132 L. T. 
666 ; 89 J. P. 65 ; 41 T. L. R. 269 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. O. 734, D. C. 

2458. Add* Annotations: — Aa to (3) Apld. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Ex p. Haynes Smith 
(1927), 44 T. L. R. 68. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 

2458a. Milk Marketing Board.] — On a rule nisi for 
a certiorari to bring up & quash a resolution 
’ of the Milk Marketing Board established under 
the Milk Marketing Scheme ^Approval) Order, 
1033, imposing a penalty on a registered 
retailor; — Held: the Milk Marketing Board 
was a body to which certiorari would lie. — R. 
V. Milk Marketing Board, Ex p. North 
(1934), 50 T. L. R. 659 ; 78 Sol. Jo. 636, D. 0. 

2509. Add. Annotation : — Refd. Stevens v. Walker, 
[1936] 2 K. B. 215. 

2521. Add. Annotation: — Refd. R. r. Cory, [1927] 
1 K. B. 810. 

2522. Add. Annotation : — Refd. Leyton TJ. O. v. 
WUkinson, [1927] 1 K. B. 853. 


2588a. .] — The prisoners were 

chained at Caernarvon Assizes with arson & 
malicious damage to govt, property & build- 
ings at an aerodrome. Great local feeling 
h^ been aroused against the aerodrome on 
religious & nationalist grounds, & the 
prisoners, who were members of a W^h 
nationalist movement, admitted that they 
had set fire to the buildings. While on bail, 
the prisoners had prepared addresses to be 
delivered to the jury at the trial ; the 
addresses contained matters So appeals on 
religious, nationalist & conscientious grounds. 
One of the prisoners had given numerous 
sermons in various churches in North Wales 
& had received many ovations because of his 
share m the burning. A pamphlet had also 
been circulated by two of the prisoners giving 
their reasons for their share in the burning. 
At the trial the jury disagi*eed. Large groups 
of people had assembled outside the ct. & 
disturbances had occurred : — Held : (1) this 
was a proper case for the removal of the 
trial to the Central Criminal Ct. under the 
Central Criminal Ct. Act, 1866 (o. 16), s. 3 ; 
(2) as the application was made imder the 

, Act the ct. ought not to direct a trial at 
another circuit town. — R. v. Lewis, Ex p. 
Director op Public Prosecutions ; R. r. 
Williams, Ex p. Director op Public 
Prosecutions ; R. v. Valentine, Ex p. 
Director of Public Prosecutions, [1936] 
3 AU E. R. 1008 ; 80 Sol. Jo. 1037. 

2541. Add. Annotation : — Consd. R. v. Lewis, Ex p. 
Director of Public Prosecutions, R. v. Wil- 
liams, Ex p. Director of Public Prosecutions, 
R. V. Valentine, Ex p. Director of Public 
Prosecutions, [1936] 3 All E. R. 1008. 

2556. Add. Citation : — 4 Jur. 151. 

2566. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

2699a. .] — Exp. Kylsant & Morland (1931), 

75 Sol. Jo. 489, D. C. 


Nova Scotia (1922), 68 D. L. R. 48. — 

CAN. 

K ill. .1— R. V. Wood 

(1924), 43 Oan. Crim. Caa. 382. — CAN. 

g Iv. .1 — Mahammad Raza 

Sahkb Bicloami V. Sadasiva Rao 

(1925), I. L. K. 49 Mad. 49.— IND. 

g V. .1 — R. V. O’Brien, 

Ex p. Tueriault (1917), 46 N. B. R. 
276 ; 29 Can. Oliu. Caa. 141 ; 41 

D. L. R. 97.— CAN. 

g vl. .1 — Where a party 

ha« ample remedy by appeal certiorari 
will not be granted unless some satis 
factory reason is given why the remedy 
)f appeal was not taken 
of. — R. V. LkBlano, Ex p. 
(1926), 63 N. B. R. 37.— 

OAN. 

AUTRKAU 

271 ; 49 

,1, ,) — R. t,. Olsen (1923), 

32 B. 0. R. 516.— OAN. 


g vU. . 1 — Ex p. ( 

(N. B.), [1928] 1 D. L. R. 
Can. Crlm. Cas. 182. — CAN. 


by way o 

advantage 

McDonald 


PART IX. SECT. 3. 
sk. County court judge ia Nova 
Scotia — Imprisowneni on civU process.} 
Re. Mbtzler (1930). 63 Can. C. <J. 244. — 
CAN. 

el. High Courts India.] — Subject 
to a statutory exception In respect of 
the Acts or orders of the Governor- 
General & Council & of the Governor 
& Council, done or made by them in 
their pubho capacity, the High Ota. 
In India possess the same Jurisdiction 


to Issue writs of certiorari as the Ct. of 
King’s Bench in England. — Venka- 
ta ratn am V, Secretary of State for 
I^IA (1930), I. L. R. 53 Mad. 979.— 


PART IX. SECT. 4. 

sm. General rule — Persons illegallv 
purporting to axt as court.] — Where the 
assumption of authority by a tribunal 
is illegal from the beginning, It is not 
rtubjeot to certiorari, — R. (Kelly) v. 
Maguire & O’Shkil, [1923] 2 I. R. 


PART IX. SECT. 6, SUB-SECT. 2. —A. 

2495 ii. .] ~-A writ of 

certiorari la not granted ex debito 
justiticB or as a matter of legal right, 
but is an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not he satisfactorily tried out on 
affidavits, but should be tried by vivd 
voce testimony, & the questions in- 
volved are pending for decision in the 
Ct. of K. B., the application for 
certiorari will not be gram ted, — Work- 
men’s Compensation Board v, Ba- 
thurst Lumber Co,. [1923] 4 D. L. R. 
84. — CAN. 

PART IX, SECT. 6. SUB-SECT. 1.— A. 

4 i. .J — Whdre the inferior ot. 

has, & the ot. above has not, Joris- 
diotlon, certiorari cannot be had. — 
Pinsbnt a . Botd & MoDouaAix (1865), 
4 Nfld, L. R. 727.— NFLD. 
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t ii. One of judges prejudiced .] — 

Where a iogral practitioner, having no 
direct Interest In a local ot. action, on 
the morning on which judgment In the 
action was to be delivered, discussed 
the action with one of the Justioes who 
hoard the action, & made certain state- 
ments calculated to prejudice him 
against one of the parties : — Held : 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action Into the 
Supreme Ct. — Re An Action in the 
Local (3ourt of Adelaide, Burke v. 
Staehr, [1927] S. A. 8 . R. 180.— AUS. 


lA, oSiUr. O, 9U0-SEUT. 2. — A, 

2711 i. Distress loarrant 

for liquor exportation fox.]— Where the 
duty of assessing a tax resteiPwlth the 
A.-G. for the province, &«the pro- 
vincial Seorotary-Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 
action : — Held : certiorari would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial 
not judicial. — Hbtherinoton v. Secu- 
rity Export Co., Ltd., [1924] A. C. 
988 ; 94 L. J. P. C. 1 ; 132 L. T. 216. 
— CAN. 


d i. Decision of county court 

reversing dismissal of ojOfcncter.l— Where 
on the trial of an oflonoe punishable by 
summary oonviotion the magistrate 
dismisaes the cluuge, & on appeal to 
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2718. Add. Annotations : — Consd. B. v. Electricity 
ComrB,, Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1024] 1 K. B. 171. Refd. 
R. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

2730. Add. Annotations : — Retd. R. v. Sheffield J J., 
Ex p. Rawson (1927), 91 J. P. 193 ; R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. 

2734. Add. Annotation: — As to (2) Reid. Prome 
United Breweries Co. v. Bath JJ., [1026] 
A. C. 586. 

2735. Add, Annotations : — Retd. Frome United 
Breweries Co. v. Bath .TJ., [1926] A. C. 686 ; 
Maclean v. Workers’ Union, [1929] 1 Oh. 602 ; 
R. V. Huntingdon Confirming Authority, 
[1929] 1 K. B. 698. 

2786a. Order ot County Council — Improper 

grant ot cinematograph licence.] — It was 

the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sunday.-', Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 
A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, subject to arrange- 
ments at the premises being completed to 
its satisfaction, the Council will take no actioi* 
for the present in the event of the above 
named premises being opened for cinematoT 
graph entertainments on Sundays, Christmas 
Day & Good Friday as from &> including 
Sunday, July 6, 1930, provided : (i.) that a 
sum of £35 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments.” The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants ; — Held : a 
writ of certiorari should issue to bring up & 
quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 

I am unable to distinguish in principle 


between the application for a licence under 
Cinetnatograph Act, 1909 (o. 30), & an appli- 
cation m^e with regard to a licence for a 
ublic-house, which for many years . . . 
as been held to be a judicial act (Slesser, 
L.J.). — R. V. London County Council, 
Ex p. Entertainments Protection Abbocn., 
T^d., [1931] 2 K. B. 216 ; 100 L. J. K. B. 760 ; 
144 L. T. 464 ; 96 J. P. 89 ; 47 T. L. R. 227 ; 
76 Sol. Jo. 138 ; 29 L. G. R. 262, 0. A. 

2736a. Certl&oate of Post Office medical 

officer — Workmen’s Compensation Act, 1925 
(c. 84).] — Appet., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that she was sulTering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, he certified that appet. was not 
sulTering from it : — Hdd : (1) tlie giving of a 
certificate was a judicial act, in n^spect of 
which certiorari would lie ; (2) it issued ex 
debilo justitoe at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) (/) of tlie above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not injure into its validity. — 
R. V, Postmabter-Gkneual Ex p, Oaj{- 
MIOHAEL, [1928] 1 K. B. 291 ; 96 L. J. K. B. 
347 ; 137 L. T. 26 ; 91 J. P. 43 ; 4.3 T. L. R. 
228; 21 B. W. 0. C. 226, I). 0. 

2786b. Grant ot permission to build by local 

authority*] — Whore a draft town planning 
sclieme has been proi^usod for an area, & 
the Minister has made an interim develop- 
ment order authorising the local council to 
grant permission for the development of the 
area, the decision of the council on an appli- 
cation for such permission (which may confer 
on appet. contingently a legal right to com- 
pensation if his building is found to contra- 
vene the scheme when it comes into force) 
is a judicial & not an administrative decision. 
If, therefore, one of the councillors voting in 
favour of the resolution to grant permission 
has such an interest in the matter as to 
disqualify him from voting on account of 
bias, ceriiorari will lie to quash the decision. 
— R. V. Hendon Rural District Council, 
Ex p. Chorley, [1933] 2 K. B. 696 ; 102 
L. J. K. B. 658 ; 149 L. T. 535 ; 97 J. P. 210 ; 
49 T. L. R. 482 ; 31 L. G. R. 332, D. 0. 

2771. Add. Citation B. R. A. 612. 


the county ot. ho is reversed & accused 
conrioted, redroes may be sought by 
certiorari. — R. v. Mjsehan, [19251 2 
D. L. U. 4H ; [192.51 1 W. W. R. 819 ; 
43 Can. Crlm. Caa. 325.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (a). 


2763 1. General rule.] — R. v. Babbt. 
Bx p. Lindsay (1922), 70 D. L. R. 
193 ; 38 Can. Crim. Caa. 190.— CAN. 


2763 ii. .] — The question 

whether a decision of a wreck conir. 
sitting as a ct. under Canada Shipping 
Act, R S. C., 1906 (o. 113), Part X., 
waa made In excess of his jurisdiction 
can bo inquired Into on certiorari. — He 
Bbrquist, [19251 2 D. L. R. 696; 
[19251 1 W. W. R. 1084.— CAN. 

2763 lU. g— J onbsCN.B.), 

119261 1 D. L. R. 687 ; 45 Can. Orbn. 
Caa 169.— CAN. 


2789 1. ^uffiewnev of evidence in court 
belorv — Conviction under 2'emperance 
Act, B. S. C., 1920 (c. 194).)— Applica- 
tion for a certiorari to quash a con- 
viction under the above Act on the 
above grounds, dismissed. — R. «. 
Grant (Sask.), [19221 2 W. W. IL 
624 ; 69 D. h. II. 718 ; 38 Can. Crlm. 
Cas. 234.— CAN. 


2789 li. .1 — When a oounty ct. 

Judge has acted ontirtdy within his 
Jurisdiction & has decided a question 
of fact upon evidence nroperly before 
him, certiorari does not lie to remove & 
quash such decision, merely upon the 
ground that It is not warranted by the 
evidence or weight of evidence . — Ex p. 
Smith Lumber Co., Ltd. (1924), 51 
N. B. R. 440.— CAN. 


2789 «l. .Ir-Re Hillman (N. S.) 

1926), 46 Can. Grim. Caa. 808.— CAN. 
am. Plea of **guiUy** disputed .] — 
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Deft, having pleaded guilty & being 
summarily convicted by a police 
magistrate, moved for a certiorari, 
denying that ho had so pleaded : — 
Held : deft, had pleaded guilty, & the 
motion was dlsmissed.—qi. v. Arm- 
B'moNO (1922), 38 Can. Crim. Cob. 98. 
—CAN. 

•n. ,) — Where deft, hud been 

summarily convicted by a magist rate, 
who bad been Informed by u sworn 
Interpreter that deft, pleaded guilty : — 
Ueld : certiorari was not available, 
unless the preen rnpt ion that the pro- 
ceedings wore regular was rebutted. — 
R. V. LKK Wau Dai (1923), 41 Can. 
Crlm. Cas. 152.— CAN. 

■p. J — The ct. on certiorari 

will quash a conviction by a magistrate, 
made without evidence being taken 
but on the statement of the sworn 
interpreter that accused pleaded guilty. 
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2795. Add, Citation : — 27 Cox, C. 0. 263. 

Add, Annotation: — Retd. R. v, Lincoizishire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 

2707. Add, Annotation : — Retd. R. v, Sheffield JJ., 
Exp, Rawson (1927), 91 J. P. 193. 

2812. Add, Annotation : — Expld. & Dlstd. R. v. 
Central Criminal Court JJ., Ex p, L. C. C., 
[1926] 2 K.B. 43. 

2822. Add, Annotations : — As to (2) Apld. R. v, 
Postmaster-General, Ex p, Carmichael (1927), 
96 L. J. K. B. 347. Retd. R. v. Minister of 
Health, Ex p, Yafle, [1930] 2 K. B. 98, 

2830. Add, Annotation : — Retd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2834. Add, Annotations : — Retd. R. v, Adams, Ex p. 
Pope, [1923] 1 K. B. 415 ; Palmer v. Crone, 
[1927] 1 K. jB. 804. 

2846. Add, Annotation : — Consd. Andrews v. 
Carlton (1928), 93 J. P. 65. 

2862. Add, Annotations : — Apld. R. v. North 
Worcestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. Retd. Prome 
United Breweries Co. v, Bath JJ., [1926] A. C. 
586. 

2869. Add, Annotations: — Consd. Prome United 
Breweries Co. v, Bath .IJ., [1026] A. C. 686. 
Retd. Maclean v. Workers’ Union, [1929] 
' 1 Ch. 602. 

2923. Add. Annotation : — Retd. Kenney v, Kenney 
•(1925), 133 L. T. 400. 

2931. Add para. : — 

A certiorari will not lie to the sessions to 
remove a conviction for a misdemeanour 
before judgment, for the flne being uncertain, 
the ct. cannot tell how to assess it. Other- 
wise where the punishment is certain. 

2941. Add, Citation : — 7 Dowl. 616. 

2955. Add. Annotation : — Dlstd. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 2 
K. B. 43. 


8058. Add, Annotation : — Retd. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

3069. Add, Annotation : — Retd. R. v, Adams, Ex p. 
Pope (1923), 128 L. T. 697. 

3076. Add, Annotation : — Retd. R. v. Minister of 
Health, Ex p. Yafife, [1930] 2 K. B. 98. 
3099a. Before jury sworn.] — Procedendo denied 
though certiorari not deUvered till after notice 
of inquiry. 

The practice has been to allow a habeas 
corpus at any time before the jury is sworn 
(Lord Mansfield, C. J.). — Cox v. Hart (1769), 
2 Burr. 768 ; 97 E. R. 550. 

AnnotcUion : — Consd. Godley v, Marsden (1830), 6 Bluer. 
433. 

3131a. Who may apply — Not plaintiff.] — Sowton 

V, Cutler & Clerks (1676), 2 Rep. Ch. 108 ; 
21 E. R. 630. 

Annotation : — Apld. Giusti Patents & Engineering^ Works v. 
Maggs, [1923] 1 C^. 515. 

3131b. S, P, OiusTi Patents & Engineering 
Works, Ltd. v. Maggs, [1923] 1 Ch. 616 ; 
92 L. J. Oh. 345 ; 129 L. T. 438 ; 40 R. P. C. 
199. 

3142a. Reference to statutory & other orders & to 
. private & local Acts — Duty to supply copies 

tor use of court.] — Practice Note, [1926] 

W. N. 308. 

3144. Add. Citation : — 5 Dowl. 416. 

3168a. Removal of cause applied for by 

plaintiff.] — Sowton v. Cutler & Clerks 
(1675), 2 Rep. Ch. 108 ; 21 B. R. 630, 

Annotation : — Apld. (jliustl Patents & Engineering Works v. 
Maggs, [1923] 1 Cli. 515. 

3168b. No appearance by defendant In 

proceedings in superior court.] — Giusti 
Patents & Engine krino Works, Ltd. v, 
Maggs, [1023] 1 Ch. 615 ; 92 L. J. Ch. 345 ; 
129 L. T. 438 ; 40 R. P. C. 199. 

3185a. .] — Gunn v. Mackhenry 

(1750), 1 Wlls. 277 ; 95 E. R. 617. 


wheiH.^ it appears to the ot. that accused 
did not ni'a.lly undorstand wliat otlence 
he was chargtid with. In such a ease, 
accused cannot be taken to have pleaded 
guilty & the inugistrate had no juris- 
diction to convict. — R. V. Mi.akkr, 
[1923] 3 W. W. R. 988 : 40 Can. 

Oriiu. Gas, 287.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.~ 
B. (b) i. 

2801 I. General rule.) — Want of 

J urlHdictlon in a ruagistrate & liTogu- 
aritics iii procednrx^ which touch the 
substantial rlgUt*^ of appot. const itute 
those ox(3eptional oircumstanceH which 
Justify relief by way of certiorari, even 
though appct. has a right of a})poiil. — 
Okuky r. SrAN(UJi:u, [1925] 1 D. L. R. 
869 ; [192.')] 1 W. W. R. 518 ; 19 Sask. 
L. R. 25(5.— CAN. 

2801 il. .]— R. V. Ryan, [1925] 

1 D. L. R. 877 ; 43 Can. Grim. Ois. 
223 ; 62 N. B. R. 104.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) iii. 

2826 1. General r<d<».] — Where the 
jurisdiction ot an Inferior ot. depends 
upon a fa<5t ooUaU^rtU to the aotual 
matter which that ct. has to try, it 
cannot by a wrong deoisloa with regard 
to that fact give Itself jurisdiction 
which it would not otherwise possess. 
The lower ot. must decide os to the 
collateral fact in the first instance, but 
the superior ct, may upon certiorari 
inquire Into the oon'eotness of that 
deoislou. — R. (Gubknaway) tj. Armagh 
JJm [1924] 2 I, R. 55.~-IR. 


2826 ii, .) — Tho prosecutors 

were convicted at the N. petty Bcssions 
before tho Justices of I). for harbouring 
certain cattle unlawfully imported 
from the Irish Free vState, with intent 
to defraud. It was admitted that no 
ovidenoo had been given befon) tho 
j^iistices proving that tho cattle had 
boon unlawfully Imported but rellanco 
was placed by tlie justices on tho 
description of the cattle, & tho con- 
tradictory statements of tho prose- 
cutors. On behalf of the prosecutors 
it wivs submitted that they were en- 
titled to a direction, as no evidence hud 
been given that the cattle had been 
imported. Tho Justices refused tliis 
application & convicted the prose- 
cutors. The prosecutors obtained a 
conditional order for tiie Issue of a writ 
of certiorari to remove Into the K. B. D. 
for tho purpose of being quashed the 
orders made by the jastlces : — Held : 
In making the conditional order 
absolute, the Justices had no power to 
make an order convicting the prose- 
cutors of harbouring cattle, uufeas it 
was proved that the cattle had been 
unlawfully Imported, & that it was tho 
duty of tlio justices before entering on 
Jui'isdiction to iuouire if the necessary 
conditions existed to give them that 
Jurisdiction, & their decision & tho 
evidence on which it was based, could 
be reviewed. They could not by a 
wrong decision upon a fact collateral 
to tho actual matter which they had 
to try give themselves Juiisdictloii 
wldch they would not otherwlso 
possess. — R. (Peter Magee & Ber- 
nard Magee) v. Down Justices. 
[1935] N. I. 51.— IR. 
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PART IX. SECT. 6, SUB-SECT. 2.— 

B. (d). 

2870 1. General rule.] — Where a 
conviction was bad on its face ; — Held : 
a writ of certiorari should issue & the 
couviotlou be quashed. — R. (Eustace) 
r, Tipperary County District 
Justice, [1924] 2 1. R. 69.*-IR. 

2888 I. Convictions — Formal defect 
in.\ — It is tho duty of the ct. on 
certiorari to see that convictions are 
perfectly regular in form. — R. v. Ring 
Hop, [192(5] 1 W. W. R. 799 : 45 Can. 
Oim, Gas. 239 ; 37 B. C. R. 158.— 
CAN. 

2888 U. Unauthorised 

sentence.] — Chin Kow v. Moquin 
(1927), Q. R, 44 K. B. 1.— CAN. 

PART IX. SECT. 6. SUB-SECT. 2.— 

B. (e). 

8t. Perjury.] — A conviction can bo 
attacked on certiorari on the ground 
of perjury or other fraud. — R. r. 
SAEitUK, [1924] 1 1). L. R. G95 ; 40 
Can. Grim. Cos. 222; 19 Alta. L. R. 
077 ; [19231 2 W. W. R. 112(5.— CAN. 

PART IX. SECT. 7, SUB-SECT. 2.— 

C. (a). 

3042 i. Uight not taken atoay — Unless 
expressly stated.] — Where a statute 
takes away the right of ctriiorari. 
It does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown. — 
R, f>. On Sing, [1924] 2 W. W. R. 258. 
— CAN. 



VoL XVL— Crown Practice. Cases 8185b— 8696. 


3185b. .] — On the removal of a 

cause from an inferior to a superior ct., if 
pltf. declares de rwvo^ he is not bound to 
declare in the same form of action as that in 
the inferior ct. — Bowerbank t;. Walker 
(1787), 2 Chit. 517. 

8201a. Security for costs — Failure to give — Action 
removed from Major’s Court.] — A cause was 
removed by certiorari from the Ct. of the Lord 
Mayor of London. Deft, paid a sum of 
money into ct., in lieu of bail, & shortly 
afterwards obtained a rule for security for 
costs oh the ground that pltf. resided out of 
England. The security for costs was never 
given, & a period of nearly two years elapsed 
without any proceeding in the cause. The 
ct., under these circumstances, made absolute 
a rule calling on pltf. to give security for 
costs within a fortnight ; otherwise deft, to 
be at liberty to take the money paid in, in 
lieu of bail, out of ct. — Tassib v. Kennedy 
(1848), 5 Dow. & L. 687 ; 17 L. J. Q. B. 
215 ; 11 L. T. O. S. 156. 

3209a. Reference to statutory & other orders & to 
private & local Acts— Duty to supply copies 

for use of court.] — Practice Note, [1926] 
W. N. 308. 

3350. Add, Annotation .‘—Generally, Held. Maclean 
V, Workers’ Union, [1929] 1 Ch. 602. 

3352a. S. P. Re Kaye (1822), 1 Dow. & By. K. B. 
436 ; 1 Dow. & By. M. 0. 114. 

3420. Add. Annotation : — Refd. Bas Behari lial 
V. King-Emperor (1933), 77 Sol. Jo. 571. 

3427. Add. Citations : — sub nom, B, v. Cartworth 


(Inhabitants) (1843), 6 Q. B. 201 ; 1 Dow. 

6 L. 837 ; 13 L. J. (M. C.) 26 ; 8 J. P. 6 ; 

7 Jur. 1129. 

3433a. Cross-examination of deponent — When 

ordered — Only in very special circumstances.] 
— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 
137. 

3447. Add, Citation 8 Ad. & El. 413. 

3456a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 
W. N. 308. 

3550. Add, Citation -6 Dow. & L. 303. 

3560. Add, Citation : — 2 L. M. & P. 130. 

3581. After this case add “ See, now, Judicature 
(Oonsolidation) Act, 1925 {c. 49), s. 25.” 
3581a. Writ of certiorari quashed — Issue of writ 
of supersedeas & procedendo,] — Wheixarulo 
nin for a writ of certiorari lias been made 
absolute by the King’s Jhmeh Div. an 
appeal to the Ci, of Appeal from the order 
aosolute lias been allowed ; Qu. : wiiethor 
it was necessary to sue oui. wi'its of .snpcr.^icdeas 
procedendo to avoid i4ie writ. — (Jreat 
Western By. Co. v. West Midi and Traffic 
Area Ltcensino Authority, [1936] A. 0.128; 
105 L. J. K. B. 37 ; 52 T. L. K. 44 ; 79 
Sol. Jo. 941 ; 24 By. Si t’an. Tr. Cas. 1 ; 
s^d) nom, B. v. West Midland TiiAFFic 
Area liicENSiNo Authority, Ex p, (Ireat 
Western By. Co., 154 L. T. 39, XL L. 
3596. Add. Annotation : — Refd. B. v. L. C. 0., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


PART IX. SECT, 9, SUB-SECT. 2.— 1. 

3287 i. No appeal li-a* — Criminal 
matter. \ — Tbo Ct. of Appeal in British 
Columbia has no juriadiction to hear 
an appeal from the refusal of a jiidffe 
to grant a writ of certiorari in aid in 
crimiual mattera. — K. v. McAdam, 
[192514 D.L. R. 33 ; [1 925] 3 VV. VV. R. 
257 ; 44 Can. Grim. Cas. 155 ; 36 

B. C. R. 168.— CAN. 

PART IX. SECT. 9. SUB-SECT. 2.— 
J. (a). 

•1. Crown, Costs Act, R. S. B. C., 1924 
— British Columbia Lower Mainland 
Products Board— Whether officer, ser- 
vant or agent of Crown.] — The B.C. 
Lower Mainland Products Board, 
which was a local board sot up under 
a mBk-marketing scheme under 
Natural Products Marketing (1 British 
Columbia) Act, 1934, is not an “ ottleer, 
servant, or agent of & acting for the 
Crown,” within sect. 2 of Crown Costs 
Act, R. S. B. C., 1924.— R. (MacGin- 
Nis) V . Hassell, [1937] 1 W. W. R. 
726.— CAN. 

PART IX. SECT. 9 SUB-SECT. 3.— 
A. va). 

3336 1. Who may apply — “ Person 
aggrieved.**] — A licensing inspector 
lodged notice of intention to object 
to an application for the grant of a 
licensed victualler’s licence, &, on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to gdve or offer evidence or to 
address the ct., after the licence 
had been granted by the ct., treated the 
licence as being valid in subsequent 
woceedlngs before the licensing ct. 
He subsequently moved for a writ of 
certiorari to quash the grant of the 
licence : — Held : he was a person 


aggrieved, & competent to make the 
application. — 11. v. Balp.v Licensinu 
Authoritf, Ex jk Kully, 11928] 
St. R. Qd. 151.— AUS. 


tbo magistrate.” R. c. Hozonowrki, 
11926) 1 D. L. R. 732 ; (19261 1 

W. W. R. 241 ; 45 Can. Criin. Cas. 
193 ; 36 B. C. R. 327.— CAN. 


PART IX. SECT. 9, SUB-SECT. 8.— 
A. (b). 

g Application rmtre than thirty 

days after conviction — iniorieating 
Liquor Act, Id21.]—Ex p. CuowLKY, 
Ex p. Kenneth Stapled Drug Co. 
(N. B.), 11928] 4 1). L. K. 561 ; 50 
Can. Grim. Cas. 378. — CAN. 

g li. .)— R. V. Bkoin, 

Ex p. Caron (N. B.) (1928), 50 Can. 
Crira. Cas. 69,— CAN. 

h I. Alberta — No jurisdiction .] — 

Re Brown & Machine Motors, Ltd., 
[19311 2 W. W. R. 114.— CAN. 


ART IX. SECT. 9, SUB-SECT. S.— 
A. (0). 

3373 ii. May be amended .] — 

^eave may Ijo given to amend a notice 
f motion to quash a conviction by 
ticluding additional particulars in- 
ended to bo relied upon. — R. (Leslie) 
. Marcovich. [1923] 2 \V. W. R. 975. 


PART IX. SECT. 9, SUB-SECT. *3.— 
A. (d) ii. 

3410 i. Absence or excess of juris- 
diction — May be ahoum try affidavit .] — 
\VTiiJo on csrtu/rari the ocpoflltlons 

before the magistrate cannot be con- 
sidered by the ct. in determining 

whether Ids jurisdiction was estab- 
lished, yet appet. who seeks to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may Incor- 
porate in proper material, & tlais 

present to the ct., any facta, whether 
within or outside the depositions, 

which would affect the Jurisdiction of 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (®). 

•w. Affidavits tending to establish 
guilt of accused — Not admissible .] — 
R. V. Mlakkr, [1923] 3 W. W. R. 988. 

-CAN. 


PART IX. SECT. 9, SUB-SECT. 3.— K. 

3556 1. General rule — Whether court 
will examine evidence — Summary con- 
viction.] — III the case of a summary 
conviction for an iudiciublo offence 
the ct. oil certiorari is not precluded 
from examining the evidence to asocr- 
tuln if there was any legal evidence 
upon which accused could be or ought 
to have been convicU5d. — R. r. Oakes, 
[19231 1 W. W. R. 1220 ; 39 Can. Crliu- 
Cas. 329.— CAN. 

3666 ii. .]— R. V. 

Jackson, [1924] 1 W. W. 11. 847; 
41 Can. Crim. Cos. 416. — CAN. 


3656 iii. .1— R. v. 

Irandelina, [19271 1. W. W. R. 832 ; 
7 Can. Crim. (3as. 160 ; 38 B. C. R. 


PART IX. SECT. 9, SUB-SECT. 3.— M. 

»y. Whether appeal lies — Crimiiial 
proceedings.] — No appeal lies to the Ct. 
of Appeal from an order made by a 
Judge of the King’s Bench on an appli- 
cation for ceriiorari-t with resnoct to a 
conviction under the CTlniiual Code. — 
He Naoy, Nagy v. Gall (rtosk.), [1926] 
3 VV, W. R. 759 ; 46 Can. Crim. Cas. 
333.— CAN, 


PART IX. SECT. 9, SUB-SECT. 3.— N. 

— Re BiaaiNBOTHAM» 

[19321 4 M. P. R. 140.— CAN. 


J.S. 
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Cases 8687-{)722a. 


English and Empire Digest Supplement, 


Part X. — The Attorney-General 


3687. Add. Annotations : — FoUd. A.-G. v, West- 
minster City Council, [1924] 2Ch. 416. Consd. 
A.-G. V. Sharp (1930), 99 L. J. Ch. 441. Refd. 
A.-G. V. Denby, [1925] Ch. 696. 

8687a. .] — Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v. Westminster City 
Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 673 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. B. 
711 ; 68 Sol. Jo. 73.6 ; 22 L. G. R. 606, C. A. 

3651. Add. Annotations: — As to {I ) Consd. A.-G. v. 
Shai^ (1930), 99 L. J. Ch. 441. Refd. A.-G. 
V. Denby, [1926] Ch. 696. 

3678a. .] — In cases of ultra vires, delay 

is not a ground for refusing relief in a suit by 
the A.-G. — A.-G. v. South Staffordshire 
Waterworks Co. (1909), 26 T. L. B. 408. 

8682. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 90 L. J. Ch. 441. Refd. Musical Per- 
■ formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

8684. Add, Annotations: — Refl^ A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416 ; 
A.-G. V. Leeds Oorpn., [1^29] 2 Ch. 291. 

8686. Add, Annotation : — Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 642. 

3688. Add. Annotations : — Consd. A.-G. v. Sharp 


(1030), 99 L. J. Ch. 441. Refd. A.-G. v. 
Denby, [1925] Ch. 696. 

3705. After this case add : — 

Forfeiture of funds of alien — Construction 

of Treaty of Peace Order.]— iS^ee Aliens, No. 
49c, ante. 

3708. Add. Annotation : — Refd. R. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

3716. Add. Annotation : — Refd. Salisbury & Pord- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
666 . 

3718. Add. Annotation: — Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 

3719. Add. Annotation: — Apld. Hurley w. Stepney 
B. C. (1923), 67 Sol. Jo. 767. 

3720. Add. Annotations: — Consd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 666 ; A.-G. v. Sharp (1930), 99 L. J. Ch. 
441, C. A. 

3722a. Proceedings to restrain borough council 
from reducing wages of employees.]— -In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires &, invj^lid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G. 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 


PART X. SECT. 8, SUB-SECT. 1. 

3674 ili. .] — The defences 

of loohos & ostoppei cannot avail 
against the A.-G. alleging that a corpn. 
is acting Mltra vires. — A.-G. v. Gkklinq 
Harbor Trust Comrs., [1933J V. L. R. 
244.— AUS. 

•z. Cannot sue in ojfflcial name on 
behalf of himself personally,] — A.-Q. 
FOR Ontario v. Russell (1921), 64 
D. L. R. 69 ; 49 O. L. U. 103.~CAN. 

•a. Right to issue summons under 
Customs Acts— No prosecution instituted 
by Minister, Department of State, or 
authorised person.] — A district justloe 
raised a preliminary objection to the 
hearing of a summons charging an 
offence imder Oustoma Acta, viz. that 
the complainant was the A.-G., the 
district Justice being of opinion that 
under Customs & Inland Revenue Act, 
1879, a. 11, an officer of the cuatoms & 
exciae must he the complainant ; — 
Held : the objection woa unsustain- 
able as Criminal Justice Administra- 
tion Act, 1924, s. 9 (2), authorised the 
A.-G. to prosecute in any ot.of summary 
jurisdiction in all cases in which a 
prosecution is not Instituted by a 
Minister, Dept, of State, or authorleod 
person. — A.-G. v. Healy, [1928] I. R, 
460.— IR. 

ad . Right to represent State — A cHon to 
restrain ultra vires Commontoealth A<d.] 
The Commonwealth Govt, established 
a clothing factory in Melbourne for the 
purpose of making naval & military 
uniforms for the defence foKHJS & 
uniforms for postal employees. In 
time of peace, the operations of the 
factory included the supply of uniforms 
for other departments of the Common- 
wealth also for State offloors & for 
employees in various public ntUitleB & 
institutions in the State Sc lor some 
rivate persons. The Governor-General 
eemed such peace time operations of 


the factory necessary for the efficient 
defence of tho Commonwealth inas- 
much as tho maintonanoe Intact of tho 
trained complement of the factory 
would assist it in meeting war time 
demands. In an action by the 
A.-Q. for Victoria, ex relatione, for a 
declaration that such operation of the 
factory was ultra vires the Common- 
wealth, & for an Injunction : — Held : 
the A.-G. of a State has a sufficient title 
to Invoke a provision of the Constitu- 
tion for the purpose of ohallenging the 
validity of Commonwealth legislation 
which extends to, & operates within, 
the State whose interests he represents, 
& that tho action was properly brought 
in tho name of tho State A.-G. — A.-G. 
FOR ViOToniA V. Commonwealth 
(1935). 62 O. L. R. 533 ; 9 A. L. J. 76 ; 
41 Aigus L. R. 246.— AUS. 

PART X. SECT. 8, SUB-SECT. 2. 

8681 1. General rufe. 1— The A.-G. is 
exclusively the legal representative of 
the public & the rights of the public, 
whether for the purpose of brin^g an 
aotian to assert those rights, or of 
defending an action, in which the 
rights of the public are assailed. — 
Moore v. A.-G., [1980] I. R. 471.— 
IR. 

8688 il. .}—Semble: a bill 

to remove a fixed bridge across a navig- 
able river as impeding navigatioxi, & 
to erect Instead a drawbridge, as 
provided for by statute, should be by 
the A.-Q., where the statute was 
passed for the general benefit of the 
public. — Cull v. Grand Trunk Ry. 
Co. (1864), 10 Gr. 491.— CAN. 

3883 liL .)— The Crown, as 

parens peUrias, represents the Interests 
of His Majesty’s subjects. Sc the A.-Q. 
for a province, acting as the officer 
of the Crown, is empowered to go before 
the ots. to prevent the violation of the 
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rights of the public of that province, 
even If the perpetrator of the deeds 
complained of be a creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed within the 
limits of the province. — People’s 
Holding Co., Ltd. v. A.-G. of Quebec, 
[19311 S. O. R. 462 ; 4 D. L. R. 317.— 
CAN. 

PART X. SECT. 4. 

sb. Questions raised as to jurisdiction 
of Provincial Court— Or right of 
Provincial AUomey-OenercU to intervene 
— Notice to Attorney -General before 
appeal heard .] — Valois v. Boucher- 
VILLE, [19281 1 D. L. R. 348.— CAN. 

PART X. SECT. 6. 

8723 i. Effect of fiat — On amount 
recoverable.] — An award for a sum in 
excess of that named in tho A.-G.*s 
flat : — Held : void, even though A.-G.’s 
consent was afterwards obtained. — 
Beach v. Hydro-Electric Power 
Commission of Ontario, [1925J 4 
D. L. R. 513 ; affg., [19241 4 D. L. R. 
995 ; 66 O. L. R. 35.— CAN. 

• I. To maintain^ set-off or 

counterclaim.] — Hdd : to allow a 
counterclaim or set-off the ct. must as 
a condition preoedent be vested with 
the jurladiotJon of hearing both the 
action Sc the counterclaim or set-off. Sc 
that this ct. has no jurisdiction to hear 
the counterclaim until a fiat has been 
given to bear the same. — R. v. Oofl- 
qravs Export Brewing Co., Ltd., R. 
V. John Labatt, Ltd., [1928] Exoh. 
C, R. 103.— CAN. 

s 111. To action by ratepayer — 

Representative action.] — Loooib v. 
Chatham Municipality (N. B.),[1928] 
2 D. L. R. 588.— CAN. 

s HI. To prosecution for falsify^ 
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3788. Add, Annotaiiona : — Reid. Re Letters Patent 
No. 139,207, Re Oarbonit Akt., [1924] 2 Ch. 
63; R. V, Oopestake, Ex p, Wilkinson (1926), 
96 L. J. K. B. 65. 

3786. Add, Annotation: — As /o (1 ) Reid. Re Letters 


ing pedigree — Whether applicable to 
pedigrees of animals .] — The oflonoes 
contemplated by Criminal Code, s. 597, 
which require the consent of the 
A.'G. before certain prosecutions are 
commenced, are those created by s. 419 
thereof, & the pedigree referred to 
therein Is one which la of Importance 
in determining the title to property. 
Such consent Is not necessary to a 
prosecution under Live Stock Pedigree 
Act, K. S. 0. 1927, c. 121, s. 17, with 


Patent No. 139,207, Re Oarbonit Akt., [19241 
2 Ch. 63. 

8738. After this case add : — 

Under Legitimacy Act, 1926 (c. 60).]— 

Bastardy, No. 130g, ante. 


who is a salaried officer of the A.-G.'s 
deportment & who has no agreement 
with the A.‘G. that ho is to have costs 
In addition to his salary, & there is no 
statute which euables him to recover 
on his own account, the costs which 
the A.-G. is entitled to tax are limited 
to disbursements. — Brandon City v. 
Manitoba Municipal Come. & A.-G. 
FOR Manitoba (No. 2), fl932] 1 
W. W. It. 41 ; ID. L. It. 478 ; 40 
Man. L. K. 1()0.~CAN. 


respect to a false or fraudulent state- 
ment of the pedigree of an animal.— 
R. V. Daveni*ort (Alta.), [1928) 2 
D. L, R. 852 ; [19281 1 W. W. U. 876 ; 
50 Can. Grim. Oas. 40.— CAN. 


PART X. SECT. 6. 

b i. Attorney-Oeneral reprC’ 

serUed by salaried officer .] — Where costs 
ore awarded the A.*G. In litigation in 
which he was roprosentod by a barrister 


17 
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CUSTOM AND USAGES. 
Part I. — Custom. 


48. Add, Annotation : — Refd. The Harkaway, 
[1928] P. 199. 

65. Add, Annotation : — Refd. Busby v, Avgherino, 
[1927] 2 Ch. 33. 

74. Add. Annotations : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. Refd. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 K. B. 879. 

76. Add. Annotation : — Refd. Busby v, Avgherino, 

[1928] A. C. 290. 

77. Add. Annotation : — Consd. Busby v. Avg- 

herino, [1928] A. C. 290. 


164. Add. Annotation : — Refd. Moser v, Ambleside 
U. D. C. (1925), 89 J. P. 118. 

166. Add. Annotation : — Refd. Liddle v. North 
Hiding of Yorkshire County Council, [1934] 

2 K. B. 101. 

202. Add. Annoialion : -/l.s to (1) Consd. Elof 

Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co., Ltd. (1938), 54 T. L. 11. 000.* 

244. Add. Annotation : — Refd. Re Simeon, [1937] 

3 All E. R. 149. 

245. Add. Annotation Refd. Nicholla v. Ely 
Beet Sugar Factory, Ltd., [1930] Ch. 343. 


Part II. — Usages Generally. 


303. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

304. Add. Annotations : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 002; 
Lake v. Simmons (1920), 95 L. J. K. B. 680. 

338. Add. Annotation : — Refd. Madras OfTicial 
Assignee v. Mercantile Bank of India, Ltd., 
[1936] A, C. 53. 

859. Add. Annotation: — As to (7) Apprvd. 

V. Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 

396. Add. Annotation: — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B, 743. 

434. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder, Dempster v. 
Paterson, Zochonis, Griiliths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

492a. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

497. Add. Annotation : — Refd. Scriven r. Schmoll 
Fils Insce. (1924), 40 T. L. R. 077. 

501. Add. Annotation : — Refd. Roderi Akt. Aeolus 
V. HiUas (1925), 134 L. T. 184. 


506. Add. Annotation Refd. Reardon Smith 
Lines, l^td. v. Black Sea ik> Baltic General 
Insurance Co., Ltd., [1938] 2 All E. R. 700. 
510. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1920] A. C. 545. 

537. Add. Annotations : — Consd. Smith, Hogg v. 
' Bamberger, [1929] 1 K. B. 150. Refd. Roderi 
Akt. Aeolus r. Hillas (1926), 134 L. T. 184. 

543. A dd. Citation : — affg. 8 . C. suh nom. The 
Turid, [1921] P. 140, 0. A. 

Add. Annotations : — Folld. HillaB v. Roderi 
Akt. Aeolus (1920), 43 T. li. R. 07. Consd. 
Dampsselskab Svendborg v. L. M. & B. Ry. 
Co. (1929), 141 L.T.521 ; Smith, Hogg & Co. 
V. Bamberger & Sons, [1929] 1 K. B. 150. 
Refd. The Rensfjell, The Ornesfjoll, The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 704 ; Akt. Dampskibs Steins tad 
V. Pearson (1927), 137 L. T. 533; Dalglicsh 
Steam Shipping Co. v. Williamson & Son, Ltd. 
(1936), 79 Sol. Jo. 453. 

544. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

544a. .] — Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 


PART I. SECT. 6, SUB-SECT. 1.— A. 

60 Iv. Not essential to validity of 
cu9iom.\ — The English common law 
rule of Immemorial user Is not required 
to establish a custom In India. It is 
sufficient if the ct. is satished of its 
reasonableness, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the par- 
ticular locality, the user being neither 
nermisslve nor fraudulent. — Praj^na.th 
KUND17 V. Emperor (1929), I. L. R. 57 
Calc. 526.— IND. 

67 i. Time of legal memory .] — The 
legal recognition of a custom In British 
India depends upon its antiquity, cer- 
tainty & uniformity. As to antiquity 
or the period of “ legal memory,** a 
British ot. need not extend its Inquiries 
beyond Its own establishment. More- 
over a series of legal decisions confirm - 
mg a custom is co^nt evidence that 
such oostom has the force of law. — 
pi^ Pw V. Saw Sin (1928), I. L. R. 
8 Ran. 623.— IND. 


PART I. SECT. 9, SUB-SECT. 1. 

p i Hiwaj-i-am — Unmipporied 

by instances.] — A riwaj-i-am Is admis- 
sible in evidence to prove the facts 
ont^sred thereon, subject to rebuttal, 
& that the statements 4:hereln may be 
accepted, even if unsupported by 
instances. Manuals of customary law, 
in accordance with riwaj-i-am, issued 
by authority for each district, stand on 
much the same footing m the riwaj- 
i-am Itself as evidence of custom.— 
Varshno Dim V. Ramkshri (1928), 
L. R. 55 Ind. App. 407.— IND. 

sb. Question of f<tct.] — The question 
of the existence of a custom Is sub- 
stantially a question of fact. — Ram 
8 ARAN Das V. Pearky Lal (1930), 
I. L. R. 53 AU. 308.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— A. 

803 vil. .) — The question 

whether a trade onstom or usage exists 
is one of fact. & clear & oonvlndng 

1 


testimony is required to prove Its 
existence ; It must be shown that 
the custom or usage rolled on Is certain 
& reasonable, & so universally 
recognised that everyone engaged In 
the trade knows, or should know, of It. 
— Yeatks V. Barrett (Sask.J, [19271 
3 D. L. R. 812 ; [19271 3 W. W. R. 
286.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

340 iv. .] — Yeatbs V. Barrett, 

No. 303 vll, ante.— CAN. 

PART 11. SECT. 8, SUB-SECT. 3. 

860 ii. .] — YeaTbs v. Barrett, 

No. 303 vil. an<c.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— 
B. (a). 

472 ii. .] — Holmes, Wilson & 

Co., Ltd. v. Bata Kristo Db (1927), 
1. L. R. 54 Colo. 649.— IND. 
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party contained a clause as follows : ** Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners : 
—Held : the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest. — Redbiu Akt. Acolus v. Hildas 
& Co., Ltd. (1920), 90 L. J. K. B. 180; 180 


L. T. 385 ; 8uh nom. Hildas (W. N.) & Oo., 
Ltd. V. Rederi Akt. Aoolus, 43 T. L. R. 07 ; 
32 Com. Cas. 09 ; 17 Asp. M. L. 0. 193, H. L. 

Annotations Consd. Smith, Ho^g Sc Co.v. Beunberger & Sons, 
ri929J 1 K. B. 150. Reid. Dampsselskab Svendborg r. 
London Midland Ac Scottish Ry. Co. (1929), 141 L. T. 621 ; 
Dalgliesh Stoam Shipping Oo. v. Williamson & Son, Ltd. 
(1935), 79 Sol. Jo. 453. 

545. Add. Annotations : — Refd. Rederi Akt. Acolus 
V. Hillas (1926), 134 L. T. 184; Reardon 
Smith Line, Ltd. v. Black Sea & Baltic 
General Insurance Oo., [1938] 2 All E. R. 
706. 

546. Add, Annotation : — Consd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 

587. Citations : — For “9 App. Oas. 608,” read 
” 8 App. Oas. 508.” 

588. Add. Annotations : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampsselskab Svendborg v. L. M. & 8. By. 

‘ Oo. (1929), 141 L.T. 621. 


Part ill. — Particular Usages 


602. Add. Annotation : — Refd. Sagar v. Ridehalgh 
, (H.) & Son, Ltd., [1930] 2 Oh. 117. 

616. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, (1920j A, 0. 645. 

625. Add. Annotations : — Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177 ; Bunge y 
Born Co. v. Brightman, [1925] A. 0. 799. 
Refd. Brightman v. Bunge y Bom, [1924] 


2 K. B. 019 ; Matheos 8.S. v. Dreyfus, 
[1925] A. 0. 654. 

635a. Lancashire — Weaving trade — Deduction for 
bad work In estimating value of work to be 
paid for.] — Pltf. was a weaver in defts.’ em- 
ployment & his wages were calculated on the 
amount <fc kind of cloth woven in each week 
in accordance with a uniform list of prices 


PART III. SECT. 1, SUB-SECT. 8. 

■a. Contract of grain grower vnth 
wheat pool — Failure to deliver — Reme- 
dies.] — Tho refusal of a mombor of the 
Manitoba Wheat Pool to deliver his 
grain to tho Pool constitutes a broach 
of his contract with tho I'ool. In view 
of the nature of the Pool & the terms of 
the contract, tho Pool’s appropriate 
remedy la by way of Injunction & decree 
for apeoiflo performance. — Manitoba 
Wheat Pool v. Traoky, [19311 1 
W. W. n. 745 ; 2 1). L. H. 805 ; 39 
Man. L. K. 385.— CAN. 

ab. What amounts fo.] — 

In an action a^Inst a farmer for 
breach of the Wheat Pool contract, 
under which he agreed to deliver to 
tho l*ool all tho wheat produced or 
acquired by hhn during a certain year, 
except such aa he might retain for hJs 
own food, aoed, etc., the Pool makes 
out a primd facie case when it shows 
that he had in that year a veiy large 
quantity of wheat in hie possession & 
tbat he delivered only a very email part 
of it to tho Pool. — Saskatchewan Co- 
operative Wheat Producers, Ltd. 
V. Luoiuk. [1931] 2 W. W. R. 61 ; 2 
D. L. R. 981.— can. 

so. Grain broker — Authority to close 
transactions — Margin running out .] — 
Pltf., who had been carrying wheat on 
margin with deft, brokers &; hod been 
sold out by them had on the occasion 
of his first transaction with thorn signed 
a printed buying order which provided 
that ; It is further understood & 
agreed that on all maiviual business 
the right is reserved to close the trans- 
aotlons when margins are rumilng out 
without further notice,** ft; on subso- 

a uont oocaslona during the course of 
lo transactions sale ft purchase 
accounts ft oonlirmatlonB of orders, all 
of whioh contained said words, were 
sent to him by the brokers : — HeW .* 
the question whether the customer 


must be taken to have assented to this 
condition being a term of his contract 
with tho brokers was one of fact, & 
under the circumstances. It should bo 
found that ho had so assented. — 
Patterson v. Branson Brown ft Co., 
Ltd., [19301 2 W. W. R. 230 ; 4 

D. L. R. 222 ; 43 B. O. R. 26.— CAN. 

sf. Bankruptcy — Priority of 

customers.] — Be Kern Agencies, Ltd. 
(No. 4), 119321 1 W. W. R. 660.— CAN. 

sk. Action for balance due . — 

Speculation in futures.] — Grain brokers 
who know that their client Is speculat- 
ing In futures cannot recover tho 
balance due when they sell at a loss, — 
Richardson (James) ft Sons, Ltd. v. 
Gilbertson (1917), 39 O. L. R. 42,3. — 
CAN. 

■1. Action by client for negli- 

gence .] — Turner v. Alberta Pacific 
Grain Co., Ltd., 119381 1 W. W. R. 
97 ; 1 1). L. R. 277 ; 09 Cun. C. C. 
258 ; 7 F. L. J. (Can.) 258. CAN. 

sq. Certificate of mernbership of grain 
exchange — Lien of other members .] — 
A bye-law of a grain exchange pro- 
viding that certificates of memberships 
In tho exchange shall be subject to a 
lien with respect to the claims of other 
members arising out of contraots made 
on the exchange held valid. — Newton 
V. White, (1930) 2 W. W. R. l ; 3 
D. L. R. 930 : 11 O. B. R. 348 ; affd., 
[1931] 1 W. W. R. 886 ; 2 D. L. R. 
733 ; 39 Man. L. R. 455 ; 12 C. B. R. 
332.— CAN. 

gt. .] — Newton & Oo. v. 

WOLVIN, [1930J 2 W. W. R. 194 ; 4 
D. L. R. 1028 ; 11 O. B. R, 414 ; on 
appeal, [1931] 1 W. W. R. 55 ; 2 

D. L. R. 337 ; 39 Man. L. 285,— 
CAN. 

■V. Buying com on margin — Bates of 
Chicago Board of Trade — Whether 
binding on buyer .] — Where a person who 
had previous experience in the buying 

2 


ft soiling of grain on the exchangee gave 
an order to brokers In Regina to buy 
on margin com for future delivery & 
expected that they would buy It 
through their Winnipeg agents who in 
turn would buy It through their 
agents on the Chicago Board of Trade, 
& this course was id fact followed : — 
Held : he was bound by the rules & 
regulations of said exchange governing 
the carrying out of such contracts. — 
Re Galloway ft Cleary, Gibson v. 
Canada Permanent Trust Co., [1936] 
2 W. W. R. 385.— CAN. 

sy. Canada Grain Act, 1930 — Lia- 
bility of surety under dealer* s bond .] — 
Pltf., who had an unpaid jildgment 
against a licensed grain dealer for the 
rioe of grrain bought from him, sued 
oft. CO. on the bond executed by it. 
The conditions of tho bond were (inter 
alia) that the deaJer should account ft 
pay over to all persons entitled thereto 
the full purchase price of the grain 
bought by It & “ unreservedly comply 
with all the enactments ft require- 
ments of tho Canada Grain Act, ft 
any Order in Council. & any or all 
rules ft r^rulations of the Board of 
Grain Comrs. for Canada.** In dealing 
with pltf., tho deal being one whioh 
an unlicensed person is 'prohibited 
from making, said licensed dealer 
used Form 8 but with some un- 
authorised alterations : — Held : non- 
compliance by the dealer with pro- 
visions of the Act or of the regulatlonB 
of the Board, such as that contained 
in sect. 151, could not relieve it or its 
surety, nor could the surety escape 
liability even if tho dealer’s contract 
with pltf. was one whioh any un- 
licensed grain dealer or buyer could 
make. — McLeod v. Canadian In- 
demnity Co., [19361 3 W. ' W. R. 
586 ; 6 F. L. J. (Can.) 228 ; revsd., 
[19371 2 W. W. R. 266 ; 3 D. L. R. 
72 ; 7 F. L J. (Can.) 35.— CAN, 
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agreed between the employers* & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 6s. OJd., but defts. only paid him 
£2 4s. 0}d., claiming the right to deduct Is. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been the 
practice of the mill for many years to make 
deductions for work not done with reasonable 
care & skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& often not being exacted. A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions : — Held : the established practice 
in defts.* mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specific 
sum payable for each piece of cloth woven, 
if the workman di l not exercise reasonable 
care & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at present exists at about 86 per cent, only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality {per Cur.). — Sagar v. Ride- 
HALGH (H.) & Son, Ltd., [1931] 1 Ch 310 ; 
100 L. J. Ch. 220 ; 144 L. T. 480 ; 96 J. P. 
42 ; 47 T. L. R. 189 ; 29 L. G. R. 421, C. A. 

635b. Gamble In futures — ^Whether gaming con- 
tract.] — Pltfs. were cotton merchants who 
{inter alia) transacted business in the cotton 
market on behalf of members of the imblic 
who wished to gamble in cotton future.s. 
Only members of the Liverpool Cotton 
Association are permitted to buy A sell (jotton 
futures on the Liverpool market, <& by the 
regulations of the assocn. pltfs., who were 
members, when buying on behalf of a cus- 
tomer, were required to enter into a contract 
with a selling member of the assocn., binding 
themselves on the terms of a printed contract 
which they were obliged to use. Pltfs. 
then filled in another printed form, under 
which in form they sold to the customer at 
the same price at which they had bought 
with, in addition, an amount for brokerage. 
A duplicate of this sale note, in the form 
of a bought note from the customer to pltfs., 
was sent to the customer at the same time 
for signature & return. Deft, requested 
pltfs. to deal in cott/on futures on his behalf, 
&; xfitfs. duly carried out the transactions 


set out above. In onlftction to recover sums 
owing in respect of certain transactions 
deft, contended that as there was a contract 
made by pltfs. directly with deft, of purchase 
& sale as principals & as there was an express 
understanding that there should be no 
question of deliveries on either side, but only 
an eventual payment of differences, the claim 
was one in respect of gaming & wagering 
contracts &; was therefore unenforceable at 
law : — Held ; ( 1 ) the true relationship between 
the parties was that of principal & broker, & 
there was no gaming or wagering contract 
between them ; (2) pltfs. were entitled to 
recover the sums claimed. — Woodward v, 
Wolfe, [1930] 3 All E. R. 629; 156 L. T. 
619 ; 63 T. L. R. 87 ; 80 Sol. Jo. 970. 

636. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

643. Add. Annotation : — Refd. Kimber Coal Co. 
V. Stone & Rolfe, [19261 A. C. 414. 

646. Add. Annotations : — Apld. Hart V. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Polld. 
Sagar v. Ridehalgh & Son, Ltd., [1931] 1 
Ch. 310. Consd. Pratt v. Cook Son Co. 
(St. T’aul’s), Ltd., [1938] 2 K. B. 61. 

700. Add Annotation: — Distd. Mikkelsen v. Arcos 
(1925), 42 T. L. R. 3. 

703a. Usage as to arbitration,] — Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “ any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.** 
* A claim was made by defts. against pltfs., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document beaded, 
“ the use of this form constitutes a sub- 
mission tf) the rules of the assocn.,** i.e. the 
London Oil & Tallow Trad»^ Assocn. The 
umpire awarded that defts.’ claim failed 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
<fe defts. claimed a right of appeal. Pltfs. 
thereupon brought an aclion against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the tr-ade in paraffin wax 
the usual way of scddling a dispute by arbn. 
was to ax)X)oint arbitrators who could appoint 
an umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. <fe not under 
the rules of the assocn., <te ])ltfs. were entitled 
to recover. — Palmer <& Co., Tyro. v. Pilot 
Trading Co., I/td. (1929), 45 T. L. R. 214. 

710. Add. Annotations: — Refd. Tournier v. National 
Provincial Sl Union Bank of England, [1924] 
1 K. B. 461 ; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. C. 497 ; The Varing, [1931] P. 79. 

71^2. Add. Annotation : — Refd. Williams v. Manis- 
salian Frdres (1923), 29 Com. Cas. 42. 


PART III. SECT. 1, SUB-SECT. 12. 

ta. Allowance by broker to buyer for 
shrinka^je .) — In an action by a snipper 
of Australian oranges aflrainst a com- 
mission broker for an accounting : — 
Held : the evidence established a trade 
custom or usage that must be taken to 
have been incorporated Into the con- 
tract between the parties, pursuant to 
which the broker was entitled to charge 
back to the shipper any allowance 
made by the broker to the wholeealers, 
to whom the broker sold the oranges, 
for ** shrinkage,** where the oranges 


sold were in bad condition & the com- 
plaint was ** r^ffstered ” by the whole- 
saler immediatelv upon delivery or 
within two or three days thereafter 
& the exact amount of the claim was 
afterwards reported to the broker for 
adjustment within a time which was 
reasonable under the circumstances of 
each particular transaction. The con- 
tention was not agreed with that- the 
wholesaler was not obliged under the 
custom to make his complaint until 
after the retailer was heard from. — 
PlERCT Lxtmbxb Oo., Ltd. V. Oppbn- 

3 


HKiMER Bros. & Wood, Ltd., 11933] 
3 W. W. 11. 300.— CAN. 

PART III. SECT. 1, SUB-SECT. 33. 

•d. Rice market — Postponement of 
millina from day to day .] — In an action 
tor the sale of rice a right was claimed 
to postpone the mil ling & delivery 
from day to day under an usage of 
the Rangoon rice market : — //eld : the 
evidence did not establish the alleged 
usage. — Stkbl Bros. & Co., Ltd. v. 
Tokersbe Mooi-ieb (1932), I. L. R. 
10 Ran. 373.— IND. 
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729a. Carriage ol irool,]-Tlie contract of 
carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford tiia Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies eicepted.- 
Fbancb, Fenwick & Co. v, Mannheim 
Insurance Co. (1905), 10 Com. Cas. 242. 

734a. Metal trade-Rules of London Metal 
Exchange-Clerk prohibited from dealing as 
prlnclpalJ—The fact that the rules of the 
liondon Metal Exchange prohibit a clerk to 


a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public policy. 
-Barnett v. Sanker (1925), 41 T. L R. 
660; 69 Sol. Jo. 824. 

740a. Practice of conveyancers.]-A rule of con- 
veyancing law generally recognised & acted 
upon by conveyancers for a number of years 
ought not to be set aside, even though 
originally incorrect & unsupported by any 
judicial decision.— Re Kosher, Kosher v. 
Kosher (1884), 26 Cb. D. 801 ; 53 L. J. Ch. 
722 ; 51 L. T. 785 ; 32 W. R. 821. 


DAiRy. 

S(e Food and Drugs; Public Health. 
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DAMAGES. 

Part I. — Definitions, Nature and Classification. 


1. Add. Annotations : — ^Apld. Re Golomb Sc 
Porter & Co/s Arbitration (1931), 144 L. T. 
683. Consd. Withers v. General Theatre 
Corpn., Ltd., [1933] 2 K. B. 636. Refd. 
Marb6 v. George Edwardes (Daly’§ Theatre) 
(1927), 43 T. L. R. 460 ; Groom v. Crocker, 
[1938] 2 All E. B. 394. 

la. Damages compared with statutory compensa- 
tion.] — Compensation under Cos, Act, 1908 
(c. 69), 8. 84, is not, either as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 
than damages. — Clark v. Urquhart, 
Stracey V. Urquhart, [1930] A. C. 28 ; 99 
L. J. P. C. 1 ; 141 L. T. 641, H. L. 

4. Add. Annotation : — Consd. The Arpad, [1934] 
P. 189. 

6. Add. Annotations : — Consd. The Arpad (1934), 
50 T. L. R. 605. Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

8. Add. Annotations : — Consd. The Baarn (1933), 
49 T. L. R. 554. Refd. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 


9. Add. Annotations : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 
655. Refd. The Edison, [1932] P. 52 ; The 
West Wales, [1932] P. 105 ; Owen & Smith 
(Trading as Nuagin Car Service) v. Reo 
Motors (Britain), Ltd. (1934), 161 L. T. 
274 ; The London Corporation, [1935] P. 70. 
12. Add. Annotation : — Refd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. > 

14. Add. Annotations : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 9L 

16. Add. Annotations : — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 022. Refd. Ormond 
Engineering Co. v. Knopf (1932), 49 R. P. C. 
634. 

17. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

19. Add. Annotation : — Consd. Ilford U. D. C. v. 
Beal, [1925] 1 K. B. 67L 


Part II. — ^Rules and Principles in Awarding Damages. 


20. Add. Annotation : — Refd. Nicholls v. Ely Beet 
Sugar Factory, Ltd., [1936] Ch. 343. 

22. Add. Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; The Arpad (1934), 
60 T. L. R. 505. 

23. Add. Annotation : — ^Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

26. Add. Annotations : — Consd. The Chekiang, 
[1926] P. 80 ; The Susquehanna, [1925] P. 
i96; A.-G. V. Glen Line, Ltd., & Liverpool 
& London War Risks Insce. Assocn. (1929), 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. R. 224 ; Re Simms, Ex p. Trustee, 
[1934] Ch. 1 ; The Arpad. [1934] P. 189. 

28. Add. Annotation : — Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

29. Add. Annotations : — Consd. Banco de Portu- 
gal V. Waterlow Sc Sons, Ltd. (1932), 48 


T. L. R. 404. Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931). 47 T. L. R. 
359 ; Townend v. Askern Coal Sc Iron Co., 
[1034] Ch. 463. 

29a. Property destroyed by fire.] — A 

cottage was almost completely destroyed by 
Are caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage Sc making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before Sc after the lire. — Moss 
V. CiiRiSTCiiuRCH Rural District Council, 
Rogers v. Same, [1925] 2 K. B. 750 ; 95 
L. J. K. B. 81 ; 23 L. G. R. 331. 

30. Add. Annotations: — Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36; Harold Wood 
Brick Co. v. Ferris, [1935] 1 K. B. 613. 


PART I. 

7 i. Nominal damages — Defined .] — 
Nominal damages does not necessarily 
mean small damages. — McGee v. 
Clarke, [1927] 1 W. W. R. 693 ; 38 
B. O. R. 156.--CAN. 

0 .] — Lundy & MoLbod 

V. Powell (Sask.), [1922] 3 W. W. R, 
991 ; 70 D. L. R. 659.— CAN. 

PART II. SECT. 3. 

27 I. Application of rule — In tori — 
Property destroyed hy^ fire .] — Where 
damages wore reoorfered for loss 
through destruction of property by 
fire caused by deft. *8 negllgenco : — 
Held : the measure of damages was 
not the cost of replacing the property 
destroyed, but the value of the property 
M it stood at the time of the destruc- 


tion. The cost of repleming may be 
taken into account in anivlug at such 
value. — Stevens v. Abbotsford 
Lumber Co.. [19241 1 D. L. R. 1163 ; 
1 W. W. R. 660 ; 33 B. O. R. 299.— 
CAN. 

27 ii. .1 — Where 

there had boon misdirection as to the 
damages, vl*. that they should bo 
assessed on a replacomont basis : — 
Held : there should he a now trial. — 
O’Neil v. Dominion Coal Co., [1924] 
1 D. L. R. 961 ; 67 N. S. R. 126.— CAN. 

27 iii. Depreciation in 

seUing value. J — In an action for damages 
in respect of Injury done to the 
land, the trial Jumm assessed pitf.’s 
damages at 14,500, estimating the 
actual damage which flowed from deft.*s 
wrong-doing at 18,600 ; but, taking 

6 


into account deft.’s whole course of 
conduct & persistence In the wrong 
which ho was doing, fixed the total 
damages at $4,500 : — IleUl : having 
regard to the evidence 8c to the fact that 
the measure of damages is not the sum 
necessary to restore the property, but 
the doproclatlon In its Helling value, 
the finding of $3, 600, for the actual 
damage done, could not be said to be 
clearly wrong. — P affaud v. Cavotti, 
[19201 1 D. L. 11. Ill ; 03 O. L. U. 171. 
—CAN. 

80 V. .1 — Aiokin V. Baxter 

(B. C.), [19293 4 D. L. K. 327.— CAN. 

80 vl. Where plaintiff has 

alternative claim — Duty to elect .] — 
Damages eannot be recovered both In 
tort & for breach of contract, when the 
tort Sc the breach of contract result 

32 ♦ 
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32. Add, Annotation : — Refd. Steedman v, Frigi- 
daire Corpn., [1932] W. N. 248. 

38. Add, Annotation : — Consd. The Arpad (1934), 
60 T. L. R. 606. 

34. Add, Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. 0. 520. 

43. Add, Annotation : — Refd. NichoUs v, Ely Beet 
Sugar Factory, Ltd., [1936] Ch. 343. 

44. Add. Annotation : — Refd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

49. Add, Annotation : — Refd. Lavell & Co. v, 
O’Leary, [1933] 2 K. B. 200. 

53. Add, Annotations : — Consd. Admiralty Comrs. 
V, S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V, S.S. Susquehanna, [1926] A. 0. 655. 
Refd. The West Wales, [1932] P. 165 ; Lies- 
bosch S.S. Owners v, Edison S.S. Owners, 
[1933] A. C. 449. 

54. Add, Annotations : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637 ; The West 
Wales, [1932] P. 166. Refd. Admiralty 
Conn’S. V. S.S. Susquehanna, [1926] A. C. 
665 ; The Edison, [1932] P. 62 ; The London 
Corpn., [1935] P. 70. 

67. Add, Annotation : — Consd. The Chekiang, 
.[1926] P. 80. 

58. Add. Annotations : — Refd. Admiralty Comrs. 
V, S.S. Susquehanna, [1926] A. 0. 666 ; The 
’Edison (1931), 47 T. L. R. 635 ; The Edison 
(1932), 147 L. T. 141. 

59. Add. Annotation : — Refd. Rose v. Ford, [1937] 
3 All E, R. 369. 

61. Add. AntiOtaUon : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

68. Add. Annotations : — Consd. Workington Har- 
bour & Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. R. 139 ; Marginson 
V. Blackburn Borough Council, [1938] 2 
All E. 11. 539. Refd. The Koursk, [1924] P. 
140 ; Debcnham v. Perkins (1925), 133 L. T. 


262 ; Conqeur v. Boot, [1928] 2 K, B. 836 ; 
Rowntree & Sons, Ltd. v. Frederick Allen 
& Sons (Poplar), Ltd. (1936), 41 Com. Cas. 
90 ; Rose r. Ford, [1937] 3 All E. R. 369 ; 
British & French Trust Corpn. v. New 
Brunswick Ry. Co., [1937] 4 All E. R. 616. 

64. Add. Annotations : — Refd. Huyton & Roby 
Has Co. V, Liverpool Corpn. (1925), 42 
T. li. R. 116; Conquer v.Boot, [1928] 2 K, B. 
336. 

66a. .^ — A firm of contractors agreed to -con- 

construct a new & enlarged dock. Deft. co. 
gave the dock board a bond in the sum of 
£60,000 to guarantee the performance of the 
contract. The contractors defaulted, & the 
dock board brought an action against deft, 
co. upon the bond. They relied upon an 
engineer’s certificate showing that the con- 
tractors owed them £78,000, which they had 
failed to pay. The action was dismissed. 
The dock board then started a second action, 
claiming damages caused by delay, owing to 
the contractors not having proceeded with 
due diligence & expedition. Deft. co. applied 
* to have the proceedings stayed, on the ground 

" that the same matter had already been finally 
settled in the first action : — lleld : as the 
second action was based on precisely the 
same breaches as those in the first action, & 
claimed the same damages, although sup- 
X)orted by different evidence, a plea of res 
judicata would succeed, & the second action 
ought therefore to be dismissed. — Work- 
ington Harbour & Dock Board v. Trade 
Indemnity Co., Ltd. (No. 2), [1938] 2 All 
E. R. 101 ; 82 Sol. Jo. 412 ; 43 Com. Cas. 
235, n. L. 

Annotalinn .—Refd. BritiKh & French TruKt Corpn. v. New 
J Brunswick Ky. Co., [1937] 4 All F. K. 516. 

78. Add, Annotations : — Refd. Elliott v. Burn, 
[1984] 1 K. B. 109 ; Ee Beckermet Mining 
Co., Ltd.’s Application, [1938] 1 All E. R. 389. 


from the same aot ; in Buob a case pltf. 
must elect or be deemed to have olooted ; 
&, If ho Books to recover damagres for 
broach of ooutraot, they must be 
measured upon that basis, 8l not upon 
the basis of any ooinoiaout or oou- 
oomitant act of tort. — Toronto 
Hockey Club v. Arena Gardens, 
Ltd., [19241 4 D. L. R. 384 : 65 

O. L. R. 509 ; affd., [19251 4 D. L. R. 
546; 57 O. L. H. 610; affd., [1026] 4 
D. L. R. 1 ; [19261 3 W. W. R. 26.— 
GAN. 

80 vU. .] — Ajokin V. Baxter 

(B. 0.). [1929] 4 D. L. R, 327.~CAN. 

PART 11. SECT. 4. 

38 xil. Goods not oj 

warranted description — A llowance made. ] 
— Certain Koods supplied under a 
contract not answering the warranted 
desoription were taken back & an 
adjustment made in respect of them : 
~^eld : the purchaser could not claim 
damages for the broach. — Hamilton 
Gear & Machine Co. v. Lewis 
Brothers, [1924] 3 D. L. R. 367 ; 54 
O. L. R. 683.— CAN. 

38 *111. .] — French v. 

Paris, [1028) 3 D. L. R. 666.— CAN. 

42 !v. .) — In an action for 

wrongfully obstructing the flow of a 
river by increasing the height of a weir, 
whereby pltf.’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the jury that actual damage 
was oBsoutlal to maintain the aotlon : — 
Held : tlie direction was right. — 


M'Glonk t>. Smith (1888), 22 L. R. Ir. 
659.— IR. 

61 Iv. No reasonable expectation 

of peemniarp benefit — Death of young 
child in accident.}-— Held : a verdict of 
damages awarded to parents of young 
children killed in an accident arising 
from negligenoe could not stand, where 
there was no reasonable expootation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 
oonsiderationB. — H ooan v. R., [1924] 
2 D. L. R. 1211 ; 2 W. W. R. 307 ; 
17 Sosk, L. R. 37.— CAN. 


61 V. Accident to wife — No 

deprivation of services or society .] — 
Pltf. having suflered physical iifiury 
through a street aooident oausing 
nervous shook : — Held : an award of 
damages to pltf.'s husband could not 
stand as ho had not been deprived of 
bis jwife'a services or society. — Hogan 
w. R., [19241 2 D. L. R. 1211 : 2 
W. W. R. 307 ; 17 Sask. L. R. 3^.— 
CAN. 


61 vl. Furnishing false news to 

newspaper .] — One who Intentionally & 
fraudulently causes a newspaper to 
become the innocent disseminator of 


false news does Ita proprietor a wrong 
for which BubstanUal damages are 
recoverable without proof that 
pecuniary harm was an actual result 
of the fraud. — C algary Herau>, Ltd. 
V. BARNEa OORPN., (19293 1 D. L. R. 
114 ; [19283 3 W, W. R. 543.— GAN. 
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PART II. SECT. 6. 

69 vli. .]— -Pltf. cannot recover 

damages on the ground of the 
permanence of existing personal injturies 
unless the evidence goes the length of 
showing that there is no reasonable 
prospect of permanent recovery. The 
test is the same in the cose of cense* 
Quonoes non-existent at the date of 
action, but which may or may not 
supervene. — Harmsworth v. Smith 
(1928), 49 N. L. R. 174.— S. AF. 


74 1. Cause of action independent of 
damage — Whether prospective damage 
recoverable — Repudiation of contract.^ 
Defts., the owners of a cotton ginning 
mill, contracted In Oct. 1919, that, for 
a period of six months, they would put 
their mil] at the disposal of pltf., a 
ootton merchant, for half its working 
time, at fixed rates in order to gin raw 
ootton which pltf. contemplated buying 
& whlob he agreed to supply to them 
for the purpose. In Nov. Ifefore any 
of pltf. *8 ootton had been taken by the 
mill, defts. repudiated the contract. 
Pltf. sued defts. for damans ; — Held : 
the breach being anticipatory the 
damages recoverable were not confined 
to the extra cost which pltf. had paid 
to the other millers for ginning such 
cotton as he ha^ tender^ to defts., 
but were the eslimated loss of profit 
to pltf. by reason of the contract not 
being carried out ; pltf. was not bound 


to buy ootton Sc have it ginned at 
other mills under his obiliratlon to 
mitigate the damages. — Ramgopal r. 
Dhanji Jadhavji Bhatu (1988), 
L. R. 56 Ind, App. 299.— IND. 
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8da. .] — Deft, having purchased twelve 

sixteenths of the East India ship M, com- 
manded by pltf., & chartered by the co. for 
four voyages, proposed to pltf., & pltf. con- 
sented, to resign the command in favour of 
deft.’s nephew, upon receiving in exchange 
the command of another ship, E,, then 
chartered for one voyage. If the co. acceded 
to the exchange, it was agreed, that in case 
the nephew died or resigned before the ex- 
piration of the four voyages, pltf. should 
succeed him ; as a further inducement to 
pltf. to resign the command of the Af., deft, 
undertook to procure a beneficial alteration 
in the destination of the E., & the person 
who negotiated the affair on the part of 
pltf. undertook (as he asserted, without 
pltf.’s knowledge) to pay deft. £2,000 if pltf. 
should refuse to resign. The exchange was 
approved of by the co., & the destination 
of the E. altered. Pltf. & nephew sailed 
on their respective voyages. Pltf. became 
bkpt. on his return from his voyage in the 
j&., & the nephew died in the course of his 
second voyage in the M, Deft, having re- 


fused to appoint pltf. to succeed him was 
sued in assumpsit for breach of agreement, 
& the value of a voyage having been proved 
to vary from £4,000 to £8,000, the jury gave 
£7,500 damages. On motion for a new trial 
& in arrest of judgment : — Held : the jury 
might give damages for the loss of the two 
remaiifing voyages, though the second had 
not been accomplished at the time of th(‘ 
action. — Richajidson v. Hellish (1821), 2 
Bing. 229 ; 1 0. & P. 241 ; 9 Moore C. P. 
679 ; Ry. <fc M. 60 ; 3 L. .T. O. S. C. P. 205 ; 
130 E. R. 294. 

85. Add. Annotation : — Consd. Re Beckermet 
Mining Co., Ltd.’s Application, [1938] 1 
All E. R. 889. 

98. Add. Annotations: — As to (1) Consd. Domine 
V. Grimsdall, [1937] 2 All E. R. 119. Refd. 
Franco-British Ship Store Co. v. Compagnio 
des Chargeurs Francaiso (192(i), 12 T. L. R. 
735. 

100. Add. Annotation : — Refd. Solanite Signs, 
Ltd. V. Wood (1933), 50 R. P. C. 315. 


Part Mi. — Directness and Remoteness. 


101. Add. Annotations: — As to (1) Consd. Rs 
Hall & Pirn (1928), 139 L. T. 50. Dlstd. 
Riley v. Brown (1929), 98 L. J. K. B. 739. 
Consd. Banco de Portugal v. Waterlow 
Sons, Ltd. (1932), 48 T. L. R. 401. Apid. 
The Edison, [1932] P. 52 ; Vaile Bios. v.. 
Hobson, Ltd, (1933), 149 L. T. 283. Consd 
The Arpad (1934), 50 T. L. R, 505 ; Flint r 
Lovell, [1935] 1 K. B. 354. Refd. Patrick 
V. Russo-British Grain Export Co., [1927] 
2 K. B. 535 ; Dobell (0. G.) & Co., Ltd. 
V. Barber & Garratt (1930), 47 T. L. R. 
66 ; Herbert Clayton & Jack Waller, Ltd. v. 
Oliver, [1930] A. C. 209 ; The Edison (1931), 
47 T. L. R. 635 ; British Russian Gazette <fc 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616 ; Haynes v. 
Harwood, [1936] 1 K. B. 146; Millar’s 
Machinery Co. v. Way <& Son (1935), 40 Com. 
Cas. 204 ; Archie Parnell & Alfred Zeitlin, 
Ltd. V. Theatre Royal (Drury Lane), Ltd. 
(1936), 80 Sol. Jo. 284 ; Domine v. Grimsdall, 


[1937] 2 All E. R. 119. As to (2) Consd. 
Patrick v. Russo-British Grain Export (’o., 
* [1927] 2 K. B. 535 ; Banco de Portugal v. 
Waterlow & Sons, Ltd. (1932), IS T. 1.. R. 
404. Apld. Simon v. Pa-wson Tjcai's, Ijtd. 
(19.32), 148 L. T. 154. 

104. Add. Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 505. 

105. Add. Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 505. 

110. Add. Annotation: — Refd. The Edison (1932), 
147 L. T. 141. 

113. Add, Annotations : — Refd. Canadian Pacifle 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Edison (1932), 147 L. T. 141. 

114. Add. Annotations: — Consd. Sorridl v. Smith, 
[1925] A. C. 700 ; Place v. Soarle (1932), 101 
L. J. K. B. 465. Refd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 311 ; Rely-A- 
Bell Burglar & Fire Alarm Co. v. Eisler, 
[1926] Ch.. 009; ScammeU v. Attlee (1928), 


83 i. Damages caused the gist of the 
action — Prospective damage — W hether 
recoverable.] — A married woman having 
suffered from nervous shock as the 
result of an accident, but not so as to 
deprive her husband of her services 
or society : — Held : that he might bo 
put to expense in the future was a 
consideration too remote to entitle 
him to damans. — Hogan v. Regina 
Otty, [1924] L. R. 1211 ; 2 W. W. R. 
307 ; 17 Sask. L. R. 37.— CAN. 

83 iJ. .1 — In an action 

for damages resulting, not from the 
oonstruotion of works, but from the 
operating thereof, as, e.g., the putting 
of water into a canal, damages are 
assessable only for the injury done up 
to the trial, &. prospective damages 
cannot be assessed, but pltf. must seek 
further damages from time to time as 
he suffers Injury. — Lethbridge North- 
ern Irrigation District Board 
Trustees v. Munsell, [1926} 4 D. L. R. 
690 a [1026] S. C. R. 603.— CAN. 


PART II. SECT. 8. 

97 i. Ascertainment difficult — No 
ground for refusal to award.] — H. passed 
a mtge. bond over his farm, a condition 
being that H. would, on demand by the 
mtgee., pass a collatera^l bond over his 
movable pronerty on the farm. In 
broach of this condition, H. sold & 
delivered such movables to a third 

R arty : — Held : although the damages, 
any, were difficult to asBoss, the 
mtgee. was entitled to some damages 
for a wilful Invasion of his rights. — 
Cato v. Auon (1923), 44 N. L. R. 
113.— 8 . AF. 

97 II. .1— WTiat pltf. lost 

by the refusal of deft, to bore two more 
wells was a sporting or gambling chance 
that valuabk* oil or gas would be found 
when two more wells were bored. It 
might not be easy to compute w'hat 
that chance was worth to pltf., but the 
difficulty In estimating the quantum 
was no rocMon for refusing to award 
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any damages. — C arson v. Willitth, 
[1930] 4 D. L. R. 977 ; 65 O. L. R. 
456.— CAN. 

PART III. SECT. 1. 

101 V. .1 — Damages 

must be limited to such os arise 
naturally from the breach of contract 
or such as might reasonably be supposed 
to have been in the contemplation of 
the parties. — T oronto Hockey Club 

V. Arena Gardens, Ltd., [1924] 4 
D. L. R. 384 ; 55 O. L. R. 509 ; aff(L, 
[1925] 4 D. L. R. 546 ; 57 (L L. R. 610 ; 
a.ffd., [1926] 4 D. L. H. 1; [1926] 3 

W. W. R. 26.— CAN. 

101 vl. .]— The ot. 

cannot as a matter of Jaw presume 
Intention from the natural conse- 
quences of the act. This is a ilctlon of 
the English law, & is inapplicable to 
the Indian law of trespass. — Bird v. 
King-Empkror (1934), I. L. R. 13 
Pat. 268.— IND. 
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46 T. L. R. 76 ; Scammell G. & Nephew 
Hurley, [1929] 1 K. B. 419; Ee Simms, 
Ex p. Trustee, [1934] Ch. 1 ; De Jetley Marks 
V, Greenwood, [1936] 1 All E. R. 863; 
McManus v. Bowes, [1937] 3 All E. R. 227. 

114a. Admiralty cases.] — Damages must be 

the direct & natural consequence of the breach 
of obligation complained of. Th6 law is the 
same in this respect with regard both to 
contract & to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 
be reasonably supposed to have been in the 
contemplation of the parties when the 
contract was made. Speaking generally, the 
measure of damages is the same in Admiralty 
as at common law. — T he Edison, [1932] P. 
62 ; 101 L. J. P. 12 ; 147 L. T. 141 ; 48 
T. L. R. 224 ; 37 Com. Cas. 182 ; 18 Asp. 
M. L. C. 276 ; on appeal, [1933] A. C. 449, 
H. L. 

Annotations: — Consd. The Arpad (1934), 50 T. L. R. 505. 
Refd. The Castor (1932), 147 L. T. 359 ; Simon v. Pawson 
& Loafs, Ltd. (1932), 148 L. T. 154 ; Buckland v. R. 
(1933), 102 L. J. K. B. 404 ; Rose v. Ford, [1937] 3 All 
K. R. 359. 

116. Add. Annotation : — Refd. Cammell, Laird & 
Co. Manganese Bronze & Brass Co., [1933] 

2 K. B. 141. 

118. Add. Annoiationa : — Consd. The Edison, [1932] 
P. 62. Refd. The Arpad (1934), 60 T. L. R. 
605. 

122. Add. Annotation : — Refd. Ro e v. Ford, [1937] 

3 All E. R. 359. 

123. Add. Annotations : — Consd. Simon v. Pawson 
& I^afs, Ltd. (1932), 148 L. T. 154. Refd. 
Britannia Hygienic Laundry Co. v. Thorny- 
croft (1920), 135 L. T. 83. 

126. Add. Annotation Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

131. Add. Annotation: — Refd. Astor Properties, 
Ltd. V. Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. R. 531. 

131a. Breach of agreement for loan — Commission 
on arranging temporary loan.] — By an agree- 
ment contained in letters defts. undertook to 
lend pltfs. £14,000 to be secured on certain 
property at Edgware. The repayment was 
to be at the rate of £70 per quarter for the 
first ten years & the amount of such repay- 
ment was to be reconsidered at the end of that 
period. Defts. subsequently refused to pro- 
ceed with the loan. Pltfs. claimed as special 
damage the amount of commission paid on 
arranging a temporary loan & a negotiating 
fee on arranging the final loan : — Held : 
(1) there was a complete agreement for the 
loan tSt the fact that the repayments w^ere to 
be reconsidered at the end of ten years did 
not make it an agi’ecment to make an agree- 


ment ; (2 ) the negotiating fee was not recover- 
able as special damage in addition to the 
commission. — ^Astor Properties, Ltd. v. 
Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. R. 531 ; 80 Sol. Jo. 
366. 

131b. Negotiating fee for final loan.] — Astor 

Properties, Ltd. v. Tunbridge Wells 
Equitable Friendly Society, No. 131a, 
ante. 

132a. Negligent repair of car — Damage due to 
negligent driving.] — In an action to recover 
damages for breach of contract deft, cannot 
rely on the defence that the damage was 
caused or increased by the antecedent negli- 
gence of pltf., unless the alleged negligence 
is the breach of a duty owed by pltf. to deft. 
Where, therefore, the owners of a motor 
lorry claimed damages for breach of a con- 
tract to repair the carburettor, alleging that 
owing to the defective state of the car- 
burettor the lorry had been damaged. So the 
repairers contended that the owners had 
failed to connect the engine switch of the 
lorry. So that if that had been done the 
damage could have been prevented or mini- 

• mised : — Held : the owners of the lorry owed 

no duty to the repairers to connect the engine 
switch, &> accordingly the repairers could not 
rely on the failure to do so as a defence to 
the action. — V aile Bros. v. Hobson, Ltd. 
(1933), 149 L. T. 283. 

14-1. Add. Annotation : — Consd. Finlay James So 
Co. V. N. V. Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest & 
disposal of ship.] — Circumstances (see Con- 
flict OF Laws, No. 1136a, ante), in which : — 
Held : pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ellerman 
Lines, Ltd. v. Read, [1928] 2 K. B. 144 ; 97 
L. j. K. B. 366 ; 138 L. T. 625 ; 44 T. L. R. 
285 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas. 219, 
C. A. ; revsg. (1927), 44 T. L. R. 7. 

146a. As result of shock.] — Defts.’ 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, So the wheels straight. 
The lorry began to run down the incline So 
it struck So injured pltf.’s daughter, a child. 
So pltf.’s wife suffered a severe shock So died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 


PART III. SECT. 2, SUB-SECT. 2, 


116 !ii. .1 — In au action claiming 

damages for broach of contract the 
damages recoverable are such as 
naturally would be the result of the 
broach.— K eith v. Lincoln Pulp- 
wood Co. (1927), 69 N. S. R. 466. — CAN. 


ta. Sale of goods — Refusal to take 
delivery — Loss of time, in urging accept- 
ance.] — In an action for damages for 
breach of contract by refusal to take 
delivery of goods : — Held : a claim for 
time lost In going to deft.’s residence to 
urge him to take delivery oould not 
stand.— B radley r. Batlky & 


Jaspkrson, [19231 2 D. L. R. 504 ; 52 
O. L. R. 439.— CAN. 

lb. Contract for work dr labour — 
Work unperformed — Cost of perform- 
ance.] — Resp. gave applt. an option 
to purchase a mine. On the first 
inHtmment failing due. applt. negotiated 
for an extension of time for payment, 
which was granted by rt^sp. on con- 
dition that applt. should do certain 
development work not mentioned in 
the option. Applt. failed to pay, & 
subsequently reltnqaiBhed possession 
of the mine & gurrendered the emtion 
without having done the work : — Held : 
rosp. entitled to recover damages 
amounting to the cost of the work. — 
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GUNNINQHAM V. INSINGEB, [1924] 2 
D. L. R. 433 ; [19241 S. C. R.*8.— CAN. 


PART III. SECT. 2. SUB-SECT. 3. 

142 I. Injury to feeling — General 
rule.] — Mental anguish is properly 
tsLken into consideration In awarding 
damages in an action for tort based on 
a wilful or wrongful act, e.g. an action 
for assault, trespass, defamation, seduc- 
tion, maUcious prosecution, false im- 
prisonment. — Edmonds v . Armstrono 
Funeral Home, Ltd., [193111 D. L. R. 
(Pre ; [1980] 3 W. W. R. 649 ; 25 Alto. 
L. R. 173; revsg., [1930] 4 D. L. K. 
901 ; 3 W. W. 290.— CAN. 



occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambrook v, Stokes 
Brothers, [1926] 1 K. B. 141 ; 94 L. J. K. B. 
435 ; 132 L. T. 707 ; 41 T. L. R. 125, C. A. 

149. Add, Annotation : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 126. 

160. Add, Annotation : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 


Vol. XVn.— Damages. Cases 146a — 161. 

161. Add. Annotation : — Apprvd. Hambrook v> 
Stokes (1924), 41 T. L. R. 125. 

162. Add. Annotation : — Consd. Hambrook r* 
Stokes (1924), 41 T. L. R. 125. 

152a. .]— Owens v. Liverpool Oorpn., 

[1938] 1 All E. R. 72V ; 65 T. L. K. 246 ; 82 
Sol. Jo. 1010, C. A. 

Claims under Law Reform (Miscellaneous 

Provisions) Act, 1934 (c. 41).] — See Negli- 
gence, Nos. 96.3b, 953c, post. 

155. Add. Annotation : — Refd. Buckland v. R« 
(1933), 102 L. J. K. B. 401. 

161. Add. Annotation : — Consd. The Edison, [1932] 
P. 62. 


147 i. Pain dt anffering .] — In an 
action for dameiges for perBonal 
injuries aiislniar from negligence : — 
Held : items which should go to make 
up pltf.^8 damages were {inter alia) 
a sum, not to compensate for, but to 
represent the inconvenience of hip 
condition, & his pain & suffering, 

S ast & future. — C osgrove v. Canadian 
AT ioNAL Railways, [1923] 4 D. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 

147 ii. Ejectment from (ramcar — 

Illness from exposure to cold. — Held : 
not too remote a cause for dainages. — 
Toronto Ry. Co. v. Qrinsted (1895), 
24 S. C. R, 570.— CAN. 

147 iii. .] — In an action for 

damages for personal injuries pltf. if 
successful is entitled to fair compensa- 
tion for pain & suffering ; & a charge 
to the jmT which tells them that they 
may make an allowance therefor but 
are not bound to do so is a misdirection 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objected to 
at the trial. — II eitner v. Gillbtrom, 
[1930] 2 W. W. R. 113 ; 3 D. L. R. 
860 ; 24 S. L. R. 462 ; revsg., [1929] 4 
D. L. R. 670 ; 3 W. W. R. 227 ; 24 
S. L. R. 53.— CAN. 

149 Nervous shock — Actual 

impact.] — Damages claimed for nervous 
shock, as a result of an accident arising 
from negligenco, cannot be recovered 
where the nervous shock produces 
only a menial disturbance unaccom- 
pauied by any actual physical injury. 
If impact is not necessary, it is a 
question of fact in each case whether 
or not pltf. sustained physical injury 
& whether such injury was the natural 
& reasonable result of deft.’s negligence. 
— Hogan v. Regina City, [1924] 2 
D. L. R. 1211 ; 2 W. W. R. 307 ; 17 
Saak. L. R. 37.— CAN. 

149 ii. — .1 — Damages 

cannot be recovered for nervous shock 
unaccompanied by any physical Im- 
pact. — P enman v. Winnipeg Electric 
Ry. Co., [1925] 1 D. L. R. 497 ; [1925j 
1 W. W. R. 156.— CAN. 

149 iii. False statement,] — 

Deft, falsely stated that pltf.’s sou had 
hanged himself. The report was told 
to pltf,, who, believing it, suffered a 
violent shock & became ill : — Held : 
the damage was the natural & probable 
cause of deft. ’a act, & pltf. had a good 
cause of action. — Bielitski v. Obadisk, 
[1922] 2 W. W. R. 238 ; 65 D. L. R. 
627 ; 15 Sask. L. R. 155 ; affg., 61 
D. L. R. 494.— CAN. 

149 iv. .] — A man & a 

woman to whom he was engaged were 
knocked down by a motor omnibus. 
The man was struck by the omnibua & 
received considerable physical injury. 
The woman did not appear to have 
been actually struck, & she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the jury that, If by the fault 
of dofts. pursuer had suffered nervous 
shock through apprehension for her 
own safety, they were entitled, in 


assessing damages, to includo any 
aggravation of that shock occasioned 
by the fact that her companion was 
involved in the catastrophe. The jury 
found that pursuer had suffered per- 
sonal injury resulting in nervous shock 
involving approhonslon for bor own 
safety, aggravated by anxiety for the 
safety of her companion, & awarded 
damages : — Hdd : in the clrcuinstaiu^es 
the iiiry could not be asked to dis- 
criminate between the amount of 
shook suffered by pursuer due to appre- 
hension for her own safety & the 
amount due to anxiety for her com- 
panion. — CJURRIE V. Wardrop, [1927] 
S. O. 538.— SCOT. 

•149 V. Assault on husband 

in wife’s presence — Loss of ctmsorlvmn.] 
— An action lies for menLil anguish, 
111 health or shock sustained by nmHon 
of octe done to a third person, & not 
causing any apprehension' of danger to 
pltf., & an action q'uare consortium 
amisit lieu at the suit of a wife. — 
Johnson v Commonwealth (1927), 
27 S. R. N. S. VV^ 133 ; 44 N. S. W. 
W. N. 54.— A US 

149 vi. .1 — As tho 

result of an unprovoked & violent 
assault made by deft. oi. her husband 
in her presence the female pltf. suffered 
a nervous shock which caused a per- 
manent injury to her nervous system, 
& she was still so ill at the time of tho 
trial, throe years after the event, that 
she was unable to attend : — Held : she 
had a good cause of action which en- 
titled her to damages for said injury 
to her bealtli, that tho dainages 
awarded her, $.i00, were not oxcossive, 
& her husband was entitled to recover 
tho expenses to which bo was put 
because of her illness. — P urdy v, 
Woznesensky, [19371 2 W. W. R. 
116.— CAN. 

149 vii. .] — Walker v. 

Pitlochry Motor Co., [1930] S. C. 
56.5.— SCOT. 

149viii. .1 — Pltf. purchased 

some bread from deft. oo. Pltf., while 
eating the bread, discovered that It 
contained broken pieces of glass. He 
was able to remove the glass from hJs 
mouth without sustaining more serious 
Injury than a slight scratch upon bis 
thjfoat. However, he became excited, 
& as a result tho fear of serious con- 
sequeiicoa combined with shock, nro- 
duced a condition of nausea wnlch 
was renewed whenever ho attempted 
to eat bread : — Held : pltf. was en- 
titled to damages. — N egro v. Pietro's 
Bread Co„ Ltd., [1933] O. R. 112; 

1 D. L. R. 490.— CAN. 

149 ix. .J — In an action 

for damages arising out of a oollislou 
between two vehicles at an Inter- 
section : — Held : there being some 
evidence of physical injury as well as 
of nervous shock, pltf. was entitled 
to recover something therefor under 
his claim for general damages. — Piper 
& Piper v. Bussey & Emerson, I1930J 

2 W. W. R. 452.— CAN. 

149 X. .1 — Applt. visited 

a dwelling-house which was occupied 
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by resps. & demanded possession at 
the same time threatening the male 
resp. that be would burn him out. 
Tho latter’s wife was in bed unwell, 
but heard tho words spoken, & be- 
came seriously upset as a result of the 
throat. She liud been pregnant for 
about three montlis, & as a result of 
applt. 's statement suffered a miscar- 
riage : — Held : applt. was liable In 
damages. — S'I’K vknbon v. Baguam, 
[19221 N. Z. L. IL 225.— N.Z. 

149 xi. 1 -A 

doflaiat ion allegc'd, in sui>Htimeo, that 
deft, adiuinisl ('red the Invalid & Old 
Ag(^ i'enslonH .Vet, j9()S 1933, wlien^- 
iiiidor tho pltf.^H hnsbatid ircoivod a 
ixuision ; that an olliecr in deft .’s 
employment negligently it wrongfully 
wrote a letter to ]iitf. .slating, wluit was 
in fact untrue, tlmt luT huHl>aml had 
IxHui admitted to a iiK'nt.al nsyluin ; 
it, that, upon rf'odlug tho letter iu 
ignoniTua' of its fidsity, Hull'oreid 

from Hhoek. it; was thereby damaged. 
Oil domxivvry : -Held : the declarat ion 
alleged inatt (Ts w bieh eonstitutcul a 
eauHi5 of action,- - Bm’.neh r. Oommon- 
WiCALTH (1937). 37 S. K. N. S. W. 511 ; 
51 N. S. W. W. N. H;I. - AUS. 

152 i. ,1— An Infant a few 

days after ]>irth Kuataiued, through 
nogligenee, Injurios by burning in tho 
hospital wliere the mother was eon- 
llnod. Tho matron informed the 
mother, who had not seen tho aeci- 
dent, & as a consequenee the mother 
suffered from shock, discomfort, ^ 
ineonvonieneo in earing for the child 
iioth at the hospital & after * 
IleUl : it was a iiecossary eonsoquence 
of the iiegligouco that tho mother 
should bo told of the accident, &, 
acjcordiiigly, a breach of the duty of tho 
hospital aiitborlties to avoid so far os 
rooHonubly practicable ail things that 
might prejudice her hofilth or comforji 
or Iricreoso her need for exertion or 
care. Qu. : whether mere mental 
or nervous shock, which did not cu-use 
any physical disturbance, would bo 
damage in law. — B rown r. Mount 
Barker Soldiers' Hospital Incor- 
porated, [1934] S. A. S. R. 128. — 
AUS. 

162 i . Loss of or injury to property — 
Collision (it hcu—Loss of rnuHcal manu- 
acrijtfH.] -In an action of damages 
against steamship owners, arising out 
of the sinking of one of their ships, 
pursuer claimed £15,000 in respect of 
the loss of certain music & orchestral 
settings iu manuscript used by a con- 
cert party of which she was manager. 
She averred that the lost manuserlpts 
were the sole c^opies of the compositions 
in question, & that she had the sole 
right to publish, perform, or issue 
mediMkloar reproductions, & to obtain 
copynght thereof. The competitions 
had cost pursuer about £2,000, but 
she averrea that, through her concert 
party, they had acquired a reputation 
among the public which had greatly 
enhanced their value, & she further 
averred that she would have made 
Bubstautiol profits from the lost music 
In respect of copyright royalties, 
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166. Add, AnnotaMona : — Refd. Leeds Industrial 
Co-op. Soc. V, Slack, [1924] A. 0. 861 ; Lane, 
The Bodley Head, Ltd. v. Associated News- 
papers, Ltd., [1930] 1 All E. R. 379. 

166. Add, Annotations : — Consd. Harper v, Haden 
& Sons, Ltd. (1932), 102 L. J. Oh. 6. Refd. 
Leeds Industrial Co-op. Soc, v. Slack, [1924] 
A. C. 851. 

167. Add, Annotations : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. Refd. Harper 
V. Haden & Sons (1932), 102 L. J. Ch. 6. 

172. Add. Annotations: — Consd. The Edison, [1932] 
P. 62. Refd. The Arpad (1934), 60 T. L. R. 
505. 

174, Add,. Annotation : — Refd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 636. 

176a. Withdrawal of appointment as school 

outfitters.] — The authorities at a convent 
school informed the parents of their scholars 
that the girls must wear certain clothes, that 
these could only be obtained from pltf., a 
dressmaker, &; that the girls must be in 
possession of the clothes by Apr. 21. Pltf. 
was informed that these instructions had been 
given to the parents. No formal appoint- 
ment was given to pltf. in writing & nothing 
was said as to the duration of the appoint- 
ment. Pltf. ordered dress materials from 
*deft. CO., telling them that she had an 
appointment to supply thef^ i clothes at the 
school So that they were wanted by Apr. 21. 
Pltf. was not ready to supply all the parents’ 
demands by Apr. 21, <& on Apr. 28 the 
Mother Superior wrote to pltf., that on that 
ground & on the ground of defects in some 
of the clothes supplied, no further orders 
would be placed with her, Pltf. claimed 
damages against deft. co. {inter alia) for loss 
of her appointment as school outfitter, on 
the ground that there was a broach of con- 
tract by not keeping dress material in stock, 
so causing delay in delivery to pltf. by deft, 
co., & that this delay caused the Mother 
Superior to write her letter of Apr. 28 ; — 
HM : by Sceutton, L.J. & Slbsser, L.J., 
the damages for loss of appointment were 
not in the contemplation of both parties to 
the contract, & so were too rjmute. On the 
facts, by Geebr, L.J. & Slesser, L.J., 

, accepting the finding of the trial judge that 
there was a contract between pltf. & deft. 


CO. that the latter should get So maintain a 
stock of certain dress materials ready for 
pltf., whenever she chose to give an order, 
although it was admitted that deft. co. did 
not get So maintain such a stock, the loss of 
pltf.’s appointment was not due to this 
breach, but to pltf.’s own failure to obtain 
in time the material elsewhere. — Simon v. 
Pawson So Leafs, Ltd. (1932), 148 L. T. 
154 ; 38 Com. Cas. 151, 0. A. 

181. Add. Annotations : — Dbtd. Marb6 v. George 
Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. V. Oliver, [1930] A. C. 209. Reid. Marb6 
V. George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K. B. 980. 

181a. .] — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal & for the run of the play. So there 
was a collateral agreement that defts. womd 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over So above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : — Held : 
as there was an express agreement to advertise 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, So pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — Marb6 v. George 
Edwardes (Daly’s Theatre), Ltd., [1928] 
1 K. B. 269 ; 96 L. J. K. B. 980 ; 138 L. T. 
61 ; 43 T. L. R. 809, C. A. 

Annotation : — Consd. Withers r. General Theatre Corpn., 
Ltd., ri933J 2 K. B. 536. 

181b. ,] — Applts., theatrical producers, 

agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without the 
consent of the applts. Resp. objected that 
the part assigned to him was not one of the 
thi’ee leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play So sued applts. for damages for 


publication & sale, & diaposal of pcr- 
lormlnR & mechanical rights, apart 
from the use of It by her concert party : 
— Held : (1> pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sole. & 
disposal of peitorming & meohanical 
rights, were irrelevant ; (2) the measure 
of her damages in respect of the lost 
music was the cost of its replacement 
as nearly as might bo, asoertamed either 
by the market price of actual replace- 
ment, or by oousldoration of the com- 
mission which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
— Reavis v. Clan Link Steamers, 
Ltd., [19261 S. O. 21.'i.— SCOT. 

•d. Xos« of eamina power — J^y steal 
or merual.h-ln an action for damages 
for personal injuries arising from 
negligence : — Held : items which 
should go to make up pltf.’s damages 
wore {inter alia) a sum to compensate 
for loss of earning power by reason of 
physical injuj^ & any Incidental mental 
Injury. — Cosgrove v, Canadian 


National Railways, [19231 4 D. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 

sf. Loss of time — Injury in motor- 
car collision. 1 — In an action for damages 
for injuries arising out of a motor 
collision, where it weus found that 
the accident was caused by pltf.’s 
negligenoo : — Held: damages should be 
given deft, for loss of time, repairs to the 
oar & costs. — T ikman v. McKenzie, 
[19231 1 D. L. R. 1189.— CAN. 

iw. Loss of wooes — Injury to place 
of work.] — ^WHEELER V. UNITED GAS 
& FUEL Co. (1935), 5 F. L. J. (Can.) 
116.— CAN. 

PART 111. SECT. 8. SUB-SECT. 2. 
■k. Depreciation in price — Machinery 
components purchased bv vendor to per- 
form contract.]— Held: the vendor was 
not entitled, as damages for breach 
of contract to pnrohase an ammonia 
gas compressing outfit, to a sum for 
loss through decrease in price of the 
parts purohased for the purpose of the 
oontrf^, this not being a loss diiootly 
& naturally resulting in the ordinary 
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course of events from the buyer’s 
broach of contract,” as there was 
nothing in the negotiations for the 
oontract to give the purchaser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to make up the plant. — 
General Supply Co. op Canada v, 
O’Neill Morkin Machinery Co., 
[19231 2 W. W. R. 928.— CAN. 

il. Loss of custom — Defedtive goods 
sold but replaced.] — Certain goods 
supplied under oontract not complying 
with the warranted description : — 
Held : it could not reasonably be 
supposed to have been in the oon* 
templation of the parties, at the time 
they made the oontract, that pltfs. 
were to compensate defts. for such loss 
of business as defts. might Idout by 
the withdrawal of their customers 
on aooonnt of a few of the articles 
resold being defective, such articles 
being r^laced when complaint was 
made. — H amilton Gear & I^ohins 
O). V, Lewis Brothers, [1924} 8 
D. L. R. 367 ; 64 O. L. R. 586.— CAN. 
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breaoh of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks* salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except as to the salary : — Held : it was 
competent to the jury, having regard to the 
chaoracter of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton &; Jack Waixer, Ltd. v. Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 165 ; 142 
L. T. 686 ; 46 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

Annotation : — FoUd. Withers v, Goaoral Theatre Gorpn., 
Ltd., [1933] 2 K. B. 536. 

181c. ,] — Pltf., who was a variety artiste, 

was engaged by deft. co. to appear & per- 
form a certain sketch at the London Palla- 
dium for three consecutive weeks, com- 
mencing July 6, 1931, at a gross salary of 
£300 per week, he providing the supporting 
actors & properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transf('r the engagement to any 
hall owned, control -ed by or associated with 
defts. either in London or the provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, & after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pltf. sued defts. claiming damages for breach 
of contract, including loss of publicity <& 
reputation. At the trial counsel for pltf. 
suggested to the jury that pltf. had thereby 
suffered damage to his reputatior. The 
judge in summing up the case told the jury 
that they must put some figure upon the 
loss of publicity because pltf, was not allowed 
to perform at the Palladium. lie did not 
refer in his summing-up to the option in 
the contract. The jury returned a verdict 
for pltf. for the salary he had lost & £1,000 
for loss of publicity. On appeal by defts. : 
— Held : (1) damage to a reputation already 
existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into con- 
sideration by a jury in assessing damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an enhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, & therefore 
there would have to bo a new trial on the 
mestion of damages ; (2) pltf. had under 

the contract no absolute right to appear at 


the Palladium ; defts. had an option as to 
the haUs at which he should appear ; in 
assessing damages for the breach of a con- 
tract which defts. could at their option per- 
form in alternative ways it must bo assumed 
that defts. would perform it in the way 
most beneficial to themselves & not in the 
way that would be most beneficial to pltf. ; 
& as there had been no direction by the judge 
' with regard to this there must be a new trial 
on this ground also, — Withers v. General 
Theatre Corpn., Ltd., [1933] 2 K. B. 530 ; 
102 L. J. K. B. 719 ; 149 L. T. 487, O. A. 

181d. Author.] — Pltfs. were engaged by 

defts. to write a screen play based upon a 
novel & by a collateral agreement defts. 
were to give pltfs. screen cn^dit & their 
names were to be thrown upon the screen 
with a statement that they were joint 
authors of the work. Lefts, wrongfully 
refused to accept pltfs.’ work & pltfs. sued 
them for breach of coni ract '.— Held : an 
author, as well as an act-or, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, & 
there must be a separate assesstramt in respect 
of each pltf. — Tolnay v. (Criterion Film 
PitoDiTCTiONS, Ltd., [1936] 2 Ail E. R. 1626 ; 
80 Sol. Jo. 795. 

181 e. .] — Defts. had purchased a song 

lyric from pltf., the autluu* of the song. In 
a film they ascribed the aiit/horship of the 

song to a third party : Held : tliere was an 

implied contract that- defts. would not give 
.screen credit to anyone ol hei* i han aut hor 
of the song & pltf. wars enihU'd to damages. — 
Miller ?;. Cecit. hiLM, lyri),, {1937] 2 All 
E. K. 464 ; 63 T. L. R. 541 ; 81 Sol. .lo. 31H. 

l82. Add. Annotations : — Consd. The Kate, [1935] 
P. 100. Refd. Britannia llvgitmic Laundry 
Co. V. Thornycroft (1920)/ 135 ].. T. 83; 
Dobell (O. G.) & Co., lid. v. Barber & 
Garratt (1930), 47 T. I.. R. 66; Carnmoll, 
Laird & Co. v. Mangane.se Bronze & Brass 
Co., [1933] 2 K. B. 141. 

189. Add. Annotations : — Refd. Dobell (G. C.) 

Co., Ltd. V. Barber & Garratt (1930), 46 
T. L. R. 420; Kubacb ITollands, [1937] 3 
All E. R. 907. 

193, Add. Annoiaiions : — Distd. Re Hall & Pirn 
(1928), 139 L. T. 50. Consd. Simon v. Paw- 
son <fc Loafs, litd. (1932), 148 L. T. 154; 
The Arpad (1934), 50 T. L. R. 505. Refd. 
Patrick v. Russo- J British Grain Export Co., 
[1927] 2 K. B. 535. 

194. Add. Annotation : — -Refd. Hall v. Pirn (1927), 
137 L. T. 585. 


PART III. SECT. 8, SUB-SECT. 8. 

194 I. Loss of profit] — W. 

entered Into a contract to s^ply a 
paper oo. with pulpwood. H^e had 
previously made a contract with M., 
who agreed to deliver certain pulp- 
wood at a lower price & who was 
Informed of the first -mentioned con- 
tract, though not of all its terms. At 
the end of Ihe season M. was short of 
the quantity he agreed to deliver : — 
Held : W. was entitled to recover 
damages from M. for non-performance 
of his contract, 8l the measure of those 
damages was the profit W. would 
have made under his contract with 
the paper co. — Mon dor v. Wiijjets, 
[1923] 2 D. L. li. 964 ; [1923] S. C. R. 
433 ; 2 W. W. R. 486.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

p (p. 1 07 )i. .] — In on action 

for damages for breach of contract by 
refusal to take delivery of goods : — 
Held : a claim for expenses Incurrud 
in going to deft. 'a rosidenoo to urge 
him to take delivery could not stand. — 
Bradley v. Bailey & .Tasperbon, 
[1923] 2 D. L. R. 504 ; 52 O. L. R. 
4 39.-"~CAN, 

k (p. 108) i. Medical 

attendance.}— In an action for damages 
for personal injuries arising from 
negligence Held : the items which 
should go to make up pltf.’s damages 
were {inter alia) medical & hospital 
bills. — CoaoROVE e. Canadian 
National Railways, [1923] 4 D. L. R. 
818; 3 W. W. R. 1152.— CAN. 
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k (p. 108) li. — On 

wife.] — S. hJs wife brought an action 
against deft, for damages for personal 
injuries. Deft, was found guilty of 
negligence, but the action by S. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 
to the wife against deft. It was 
sought to give In evidence the wife’s 
medical & hospital bills : — Held : the 
bills had been contracted by the wife 
as her husband's agent & were his 
liability alone. — S coble v. Wood- 
ward, [1924] 1 W. W. R. 1040.— CAN. 

r (p. 108) i. Injury to chattel — 

Costs of repairs — dt depredation ,] — 
Held: recoverable. — Walter v, 

Seibel, [1927] 2 D. L. R. 1005 ; [1627) 
1 W. W. R. 967 21 Sask. L. R. 452.— 

CAN. 
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214. Add, Annotations : — Folld. Bennett v, Kreeger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. Re Hall & Pirn (1928), 
139 L. T. 60; Dobell (C. G.) & Co., Ltd. v. 
Barber Garratt (1930), 47 T. L. R. 66. 
Reid. Britannia Hygienic Laundry Co. v. 
Thomycroft (1926), 135 L. T. 83 ; Kasler & 
Cohen v, Slavouski (1927), 90 L. J. K. B. 850 ; 
Patrick v, Russo-British Grain Export Co., 
[1927] 2 K. B. 535 ; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 
604 ; Cammell, Laird & Co. v. Manganese 
Bronze & Brass Co., [1933] 2 K. B. 141 ; 
Domine r. Grimsdall, [1937] 2 All E. R. 119. 

215. Add. Annotations : — Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thomycroft (1926), 
135 L. T. 83. Reid. Kasler & Cohen r. 
Slavouski (1927), 96 L. J. K. B. 850. 

215a. -Tj — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for iier suffering, & 
pltfs. had to pay the costs of the action : — 
Held : pltfs. were entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action Sl 
their own costs of defending the action as 
between solr. & client. — Bennett (Sidney) 
Ltd. V . Kreeger (1925), 41 T. L. R. 609. 

217. Add, Annotation : — Reid. Slieppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. B. 457. 

220. Add, Annotation : — Reid. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 135 L. T. 
83. 

223. Add. Annotation : — Reid. Britannia Hygienic 
Laundry Co. v, Thomycroft (1926), 135 L. T. 
83. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub- vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages & 


costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub- vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions : — Held : pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
, line; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 

(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, 

(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
Kasler & Cohen v . Slavouski, [1928] 1 
K. B. 78 ; 96 L. J. K. B. 850 ; 137 L. T. 641 ; 
subsequent proceedings, sub nom. Slavonski 
V . La Pelleterie de Roubaix Societb 
Anonyme (1927), 137 L. T, 645. 

236a. Costs awarded In previous proceedings, 

but not recovered.] — Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
coimty ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, &; a common jury found in pltfs.’ 
favour, ^ter argument as to the right of 
Itfs. to recover as special damage against 
efts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Britannia Hygienic Laundry 
Co. V. Thornycropt & Co. (1925), 94 L. J. 

K. B. 868 ; 41 T. L. R. 667 ; on appeal, 95 

L. J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 

237. Add. Annotations : — Consd. Harnett v. Bond 
[1924] 2 K. B. 617. Apld. Bradstreets 
British, Ltd. r. MitcheU (1932), 48 T. L. R. 
670. Consd. How'ard v. Odhams Press, Ltd., 


PART 111. SECT. 4, SUB-SECT. 2. 

209 V. .] — Solr. & client costs 

Incurred by the driver of a motor car 
in sucoessfuUy defending an action 


broufirht against him by a passenger 
in another oar with which hia oar had 
collided cannot be recovered by him 
in an action for negrliffence brought 
against the driver of the other oar. — 
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London Guarantee & Accident Co., 
Ltd. e. Gibson, 119281 3 D. L. R. 610 ; 
[1928] 2 W. W. R. 632 ; 23 Alta. L. R. 
518.— CAN. 
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[1936] 2 All E. R. 40. Refd. Hambrook v. 
Stokes (1924), 41 T. L. 11, 125 ; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Britannia 
Hygienic Laundry Co. v, Thornycroft (1926), 
135 L. T. 83 ; Singleton Abbey (Owners) v, 
Paludina (O^vners), The Paludina (1926), 
95 L. J. P. 135; The Edison (1932), 147 
L. T. 141 ; Re Simms, Ex p. Trustee, [1934] 
Ch. 1. 

237a. .] — A contract between a mercantile 

inquiry agency, which furnishes reports on 
the financial stability of companies, firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the ex- 
clusive use of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public poUcy on the ground 
that the fundamental element of the contract 
is the desire on tl.e part of the agency to 
protect itself against the risk of actions for 
libel resulting from reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a third party damages for a libel on that 
third party contained in the information in 
question, no special damage being suffered 
^ by the third party, the only damages recover- 
able by the agency from the subscriber in an 
action for breach of contract are aoi.mial 
damages, the cmisa causans of the liability 
to pay damages being the unlawful act of the 
agency in publishing a libel Sc the disclosure 
by the subscriber being only the cama sine 
qica non . — Bradstrkets British, Ltd. v, 
Mitchell, [1933] Ch. 190 ; 102 L. J. Ch. 
34 ; 148 L. T. Ill ; 48 T. L, R. 670. 

Annotation : — Consd. Howard v. Odhaina Press, Ltd., [1038] 
1 K. B. 1. 

260a. S. P. Harrison v. McSheehan, [1885] W. N. 
207. 

262. Add. Annotation: — Consd. The Kate, [1935] 

P. 100. 

265. Add. Annotations : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83 ; Dee Conservancy Board th McConnell, 
[1928] 2 K. B. 159. 

268. Add. Annotations : — Consd. Addie R. Sc Sons 
(Collieries) v. Dumbrcck, [1929] A. C. 358 ; 
Domine v. Grimsdall, [1937] 2 All E. 11. 119. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; Compania Mexicana Do 
Petroleo El Aguila v. Essex Transport Sc 
Trading Co. (1929), 141 L. T. 106 ; Coates v. 
Rawtenstall Borough Council, [1937] 3 All 
E. R. 602. 

276. Add. Annoiation : — Consd. Haynes v. Har- 
wood, [1035] 1 K. B. 146. 

279. Add. Annotations : — Consd. Marchant Manu- 
facturing Co. V. Leonard 1). Ford & Teller, 
Ltd. (1936), 154 L. T. 430. Refd. Noble v. 
Harrison, [1926] 2 K. B. 332 ; Smith v. 

Q. W. Ry. (1920), 135 L. T. 112 ; Pontar- 
dawe Rural Council v. Moore-Gwyn, [1929] 
1 Ch. 656 ; Northwestern Utilities, Ltd.^ v. 
London Guarantee & Accident Co., [1936] 


A. C. 108 ; Hale v. Jennings Bros., [1938] 1 
All E. R. 579. 

280. Add. Annotations : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

282. Add,. Annotations: — As to (1) Distd. Martin 
V. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v, Davies, [1924] 2 K. B. 75. 

284. Add, Annotation: — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

287a. .]— On the morning of Nov. 22, 

1922, the 7^, the S. A., Sc the S. were moored 
by their stems to the quay in Valetta 
Harbour, Malta, in tlie order named from 
east to west, the vessels had their ancliors 
down forward. There was a strong wind 
blowing from E.N.E. Sc there was a swell 
in the harbour. At 8 a.m. the P. dragged 
her anchors Sc tlie fore part of tlie vessel fell 
down upon the S. A. Sc remained in contact 
with her. In endeavouring to get free from 
the S. A . the P. broke away from her moor- 
ings Sc fell bodily ujjon the S. A. Sc parted 
her moorings. Sc the S. A. in turn fell down 
upon the S. Sc cast her adrift. The S. A. Sc 
the S. then manoeuvred in the harbour under 
their own steam to keep away from the shore 
Sc brought up heading to the wind. Twenty 
minutes later the S. got under the steboard 
quarter of the S. A., when the revolving 
propeller of the S. A. struck the S., with the 
result that the S. was sunk Sc the propeller 
was damaged. The P. was clear of both 
ships at the time. In an action by the 
A. against the P., there being no appeal 
from the decision of the President that the 
P. was liable for the earlier collisions, the 
only questions now at issue was whether 
she was also liable for the final collision 
between the *9. A. the S. The President, 
acting on the advice of two of the Elder 
Brethren of the 7’rinity llouso, found that 
the final collision was directly caused by the 
negligence of the /^., but his decision was 
reversed on appeal. The nautical assessors 
in the Ct. of Appeal advised (a), agreeing 
with the Elder Brethren, tliat there was no 
fault on the i^art of the S. ; Sc (h), differing 
from the Elder Brethren, that tlie master of 
the S. A. was guilty of want of reasonable 
care in not stopping his engines in time to 
avert the collision : — Held : the final col- 
lision was not directly caused by the negli- 
gence of the P.j but that the action of the 
S. constituted a novus actus inlerveniensy the 
S. A . having failed to prove that the S., in 
acting as she did, was free from blame. 

Per Lord Sumner. The miscalculation of 
the master of the S. A . in not 8top])ing his 
engines sooner also broke the cliain of 
causation. — Singleton Abbey S.S. Owners 
V. Paludina S.S. Owners, The Paludina, 
[1927] A. C. 16 ; 95 L. J. P. 135, U. L. 

Annotation : — Refd. Canadian Paciflo Uy. Co. v. Kelvin 
Shipping: Co., Ltd. (1U27), 138 L. T. 369. 

288. Add, Annotations : — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Distd. G. W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405 ; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 756. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 
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Part IV. — Aggravation and Mitigation 


290. Add, Annotation : — Refd. Martin v. Stout, 
[1926] A.O. 369. 

298. Add, Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

801. Add, AnnotcUions : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen t>. 
SeUar, [1926] 1 K. B. 636. 

802. Add, Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

804. Add, Annotations: — Refd. Curtis Moffat, Ltd. 
V. Wheeler, [1929] 2 Ch. 224; Barnes v, 
Cadogan Developments, Ltd., [1930] 1 Ch. 
479. 

806. Add, Annotation : — Refd. Vanbergen v. St. 
Edmimds Properties, Ltd. (1933), 149 L. T. 
182. 

827. Add, Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 268. 

880. Add, Annotation : — Refd. Hobbs v, Tinling, 
Hobbs V, hiottingham Journal, [1929] 2 
K, B. 1. 

341. Add, Annotations: — Refd. Ellis’ Trustee v, 
Dixon- Johnson (1924), 131 L. T. 662 ; 
Martin v. Stout, [1926] A. 0. 369; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch, 
877. 

842. Add, Annotation : — Consd. Banco de Portugal 
V, Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
369. 

848. Add. Annotations : — Consd.* Banco de Portu- 
gal V, Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 369. Refd. Finlay v. N. V. Kwik 


Hoo Tong Handel Maatschappij, [1928] 2 

K. B. 604 ; Ebbw Vale Steel, Iron & Coal 
Co. V, Tew, Ebbw Vale Steel, Iron & Coal Co. 
V. Lewis (1935), 79 Sol. Jo. 693. 

347a. .] — ^Pltf.’s duty to minimise damage is 

limited to doing what is reajsonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft. — Finlay (James) 
& Co, V, N. V. Kwik Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604 ; 97 

L. J. K. B. 817 ; 139 L. T. 682 ; 44 T. L. R. 
643 ; 72 Sol. Jo. 468 ; 17 Asp. M. L. C. 666; 
affd.y [1929] 1 K. B. 400, C. A. 

Annotations : — Re!d. Foscolo Maniaro & Co. v. Stag Line, 
Ltd., [1931] 2 K. B. 48 ; Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 48 T. L. II. 404 ; The Edison (1932), 
147 L. T. 141. 

347b. .] — Banco de Portugal v, Waterlow 

& Sons, Ltd., Waterlow & Sons, Ltd. v. 
Banco de Portugal, No. 411a, post, 

849* Add, Annotation : — ^Refd. Banco de Portugal 
, V, Waterlow & Sons, Ltd. (1931), 100 L. J. 
^ K. B. 466. 

350a. Contract of employment for fixed period — 
Voluntary liquidation of employer before end 
of period.] — Re Gramophone Records, IjTD. 
(1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193 ; 
[1930] W. N. 42. 

361. Add, Annotation : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

352. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 369. 

356. Add. Annotation : — Refd. Ellis’ Trustee v, 
Dixon- Johnson (1924), 131 L. T. 662. 


PART IV. SECT. 1, SUB-SECT. 2. 

J Serious injury .) — 

, $12,000 damages held not excessive 
for a comminute fracture of the skull 
by a bullet fired by a constable of the 
Royal Canadian Mounted Police. — W ri.- 
BON V. Mainland, 11933] 2 D. L. R. 539 ; 
6 M. P. R. 482 ; 69 C. C. C. 385.— CAN. 

d ii. Absence of provoca- 

lion.] — In an action for assault 
In which pltf. appealed for a laigor 
amount for both special & general 
damages it was proved that dolt, had 
assaulted pltf. twice. There was evi- 
dence of provocation for the first 
assault but none for the second, which 
was committed when pltf. was lying 
on the ground os the result of the first : 
— Held : the general damages should 
be Increased fi'om $50 to $500 & 
the special damages by an Item of 
$11.3.5. — Guidlet V. Ohaulkbois, 
[19351 3 W. W. R. 438.— CAN. 

d ill. Trespass — Abusive con- 
duct]. — An appeal from a Judgment 
whereby pltf.. In an action for trespass, 
was awarded vindictive damages in 
addition to special damages : — Held : in 
view of deft. ’8 persistence in trespassing 
in defiance of pltf.’s requests to desist, 
his violent & abusive conduct towards 
pltf., & the particularly injurious & 
malicious manner in whloh certain of 
the trespasses were committed, the 
allowanoe of vindictive damages was 
justified Sc the amount thereof should 
not bo reduced. — S penokr v. Grant, 
11928] 1 D. L. R. 820 ; [1928] 1 W. W. R. 
190 ; 22 Sask. L. R, 365.— CAN. 

d iv. Violtni behaviour .] — 

A olty oorpn., constmotlng a sewer, 
expropriated an easement over pltf.*s 
land for that purpose. D^. con- 


tracted with the oorpn. to construct 
that part of the sewer which ran 
through pltf.'s land. In pei’formlng 
his contract, deft, did not confine 
himself to that part of the land which 
was subject to the easement, but unlaw- 
fully out down trees & deposited sand 
& silt upon the land outside the part 
subject to the easement, & thereby 
depreciated the value of the land : — 
Held : the amount of damages in suoh 
an action as this may be Indefinitely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft. — 
Paffard V. OAVOTn, [1929] 1 D. L. R. 
Ill ; 63 O. L. R. 171.— CAN. 

d V. High-handed he- 

liaviour .] — In an action for damages 
for trespass founded on the wrongbil 
seizure of a motor cor whloh pltf. nod 
bought from deft, under a conditional - 
sale agreement : — HeM : because of 
the high-handed conduct of deft, 
whloh injured pltf.’s feelings, the trial 
judge was justified in awarding 
exemplary damages. — Griffiths v. 
Fordyoe Motors, Ltd., [19301 2 
W. W. R. 698 : 4 D. L. R. 451 ; 43 
B. O. R. 119.^AN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

841 X. .1 — Canadian Flexible 

Skate Co., Ltd. t>. Monarch Brass 
Manufaotdrino Co., Ltd.. [19251 2 
D. L, R. 387 ; 66 O. L. R. 362.— CAN. 

341 xi. .1 — MoKennt V. Drum- 
mond Sc Dvoretsky (1926), 29 W, A, 
L. R. 6.— AUS. 

3521. Sale of goods — Refusal to 
accept.] — Unless a purchaser has by 
the oontraot of sale a right to repudiate, 
ne cannot repudiate the sale. If he 
does so, the vendor may sue the pur- 
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chaser for the price, or re-sell the 
article ; & If by such sale he incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such payments as 
the purchaser may have made on 
account. — Foster v. Heintzman & 
Co., [1923] 4 D. L. R. 1 GO.— CAN. 

362 ii. .] — Bradley r. 

Bailey & Jasperson, [1923] 2 D. L. R. 
504 ; 52 O. L. R. 439.— CAN. 

354 i. Anticipatory breach .] — 

Where there had boon a breach of 
contract bv defts . : — Held : pltf a. 
were entitled to nominal damages only, 
as when pltfs. found that defta. would 
not carry out the oontraot, they should 
have gone into the market & done the 
best could with a similar con- 

tract. — OAjapBELL V. Mahler (1919), 
43 O. L. R. 396 ; 14 O. W. N. 348 ; 
affd. 15 O. W. N. 339.— CAN. 

tm. Trouble d: risk oMending 

performance of corUraci .] — In allowing 
damages for wrongful repudiation of a 
contract to accept delivery of poles not 
yet cut : — Held : there should be taken 
into consideration the riska of dis- 
appointment Sc difficulty in cutting 
Sc delivery that might arise from un- 
expected sources ; & an allowanoe In 
reduction of damages should be made 
for the release from the care, trouble Sc 
risk attending a full exeention of the 
contract. — Connors v, McGregor, 
[19241 2 D. L. R. 86; 2 W. W. R. 
^4 ; 20 Alta. L. R. 289.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

864 iv. To asrnuU,] — On 

appeal from a judgment for pltf. in an 
action tor assault the damiu^ were 
reduced to $10, the assault having 
been merely a teohnioal one, which 
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376. Add. AnnoiaUon ; — As to {!) Apprvd. Hobbs 
V. Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1. 


377. Add. Annotation: — Reid. Martin ». Benson, 
[1927] 1 K. B. 771. 


Part V. — Measure of Damages. 


389a. General damages.]— Pltfs. & defts. 

entered into a contract whereby pltfs. were 
to advertise defts.’ goods by flying over 
various towns trailing behind the aeroplane 
words advising the public to buy defts.’ 
products. Defts. agreed to pay £500 for two 
tours of twenty-five hours each, excluding 
dead time, the hours to be distributed as 
defts. wished, & at dates & times which they 
approved. There were to be 25 miles of free 
flying between each town, Sc any extra mile- 
age was to be paid for. Scheds. of times Sc 
places were agreed, but it was recognised 
that exact compliance wdth these was 
dependent on the weather. It was agreed 
that the pilot was t > keep in close touch with 
defts. & was eacli day to telephone to get 
their approval of w hat he proposed to do. Sc 
• to send a report of what he had done. This 
he did until Nov. 10, 1937. No telephone 
communication was received from the pilot 
after Nov. 9, nor were any arrangements 
made for flights on Nov. 11. At about 
10.46 a.m. on Nov. 11, defts.’ representative 
saw the pilot flying over Manchester Sc Salford 
while the Armistice services were in progress, 
& the pilot flew over the crowded mair souave 


in Salford during the two minutes’ silence, 
to the horror Sc indignation of the thousands 
of people til ere. Tlie result of this flight 
was a vigorous denunciation of defts. Sc 
the receipt of many letters announcing that 
their goods would bo boycotted, Defts. 
immediately placed advertisements in several 
of the cJiief ntjwspax^ers circulating in the 
district. Sc letters of exj^lanation Sc apology 
were writtim to tlic newspaper's by pltfs. 
the pilot. As a result of this llight there was 
a marked droj) in the demand for defts.’ 
goods. Pltfs. sued defts. for £170 Is. lid. in 
respect of part of the advertising done under 
the contract. Sc defts. (iounterclaimcd for 
damages, Sc for a declaration that they were 
no longer bound by tlie conti*act. l^ltfs. 
contended that unrcNisonable expense had 
been incuri’ed by defts. in rid vertising, Sc that 
only special Sc not general damages should be 
given for pecuniary loss in resfrect of breach 
of contrac^t. They contemled that tlio con- 
tract could still be performed at a later date 
Sc in a dilterent locality : - //e/d ; (1) the 

expenditure incurred in advertising was 
reasonable in the circumstances ; (2) general 
damages were rocoverabh? for pecainiai’y loss 


apparently had been courted by pltf. 
with a view to an action for damages. — 
Hodgkinson V. Maktin, [1928] 3 
W. W. R. 763.— CAN. 

m i. Continuing contract with 

doctor.] — Where a persj>u haa a contract 
with a doctor whercunder he is entitled 
to the doctor’s services when they are 
required as a result of disease, accident 
or other causes, he cannot, in an action 
for damages for personal injurios, 
recover as damages the amount which 
Buob services would have cost had he 
not entered into such contract. — 
Taylor v. Turner, [1925] 3 D. L. H. 
574 ; [19251 2 W. W. R. 490.— CAN. 

PART IV. SECT. 3. 

qi. Conversion — Onus oj proof.] 

— Where it was found that there was 
no authority In deft, bank to sell 
shares pledged as collateral security 
without Judicial process ; — Held : as 
to damages, the nurden was on the 
bank to show it got full value for 
the shares. — Georoeson v. Dominion 
Bank, [1924] 3 D. L. R. 607 ; 2 W. 
W. R. 931.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

3S0 *1. .] — In an action for 

damages for breach of contract, the 
measure of damage Is the estimated 
loss directly & naturally resulting 
from the breach thereof. — Hatfield 
Sc Co. V. Oronkhite (1922), 50 N. B. R. 
456.— CAN. 

380 xii. .) — In an action lor 

damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting In the ordinary course of events 
from the buyer’s breach of contract. — 
Rkcord Foundry & Machine Oo. v. 
Gabson, [1923] 2 D. L. R. 142; 50 
N. B. R. 110.— CAN. 

880 Eiii. Cfoods manvfacUtred or 

partly manvSeuftwred .] — In respect of 


goods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defts. roi/udiated their 
con* fact : — Held : pltfs. ww entitled 
to recover, as damages tor bicaoh of 
contract, a sum equal to the contract 
price of the finished or partly finished 
goods, less their value at the time of 
or within a reasonable time of the 
breach. — Hamilton Gear & Maoitink 
Co. V. Lewis Brothers, [1924] 3 
D. L. R. 367 : 54 0. L. li. ,585.— CAN. 

380 xlv. .] — In an action for 

negligence causing damage to goods 
the measure of damages is the deprecia- 
tion in the value <)f the goods as the 
result of tho accident. — Copley v. 
FlNKEliiTEIN, [1928] 3 I>. L. U. 671 : 
[1928] 3 W. W. R. 89.— CAN. 

sb. Nominal damages.] — Nominal 
damages awarded where breach of con- 
tract, but no substantial damage. — 
Canadun Woodmen of i he World v. 
Hooper, [1935] 2 D. L. R. 802.— CAN. 

in. Consignment of wheat for sale — 
Failure to srW.J — Where grain is con- 
signed for sale & the consignee is in- 
structed to sell it as soon as it Is un- 
loaded, if tho price he then a certain 
figure or better, but ho neglectji to 
carry out such instructions, tho con- 
signor is entitled In damages to tho 
dlllerenco between the price at the 
time of unloading & the lower price on 
tho day when he loams that the grain 
has not been sold, even though he does 
not immediately notify the consiraee 
that Ills instmetions have not been 
carried out. — Paradis v. Federal 
Grain CJo., Ltd,. [19251 2 W. W. R. 
164.— CAN. 

8w. Jgreemeni to exchange d' sell 
timber berths — Loss of profits — Svi)- 
stantial damages .] — Knox & Lewis 
r. Hall, [19271 2 D. L.B. 1128; [1927J 
3 W. W. R. 27 ; 38 B. C. R. 348 ; revsd. 
sub nom. Hall v. Knox, [1928] 1 
D. L. R. 193 ; [19281 8. C, R. 87.— CAN. 

sb. Agreement to pay for mineral 
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claim d' kexp up assessment work — 
Claim, allowed to lapse,.] — Held : the 
measure of damages was the value, if 
any, of the property lost. — McGee v. 
Clarke, [1927) 1 VV. W. R. .593; 38 
B. O. R. 165. — CAN. 


sd. Wrongful sviciion of le^saec.] — In 
regard to daiJiages recoverable by a 
wrongfully evicted lessee, the case Is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the parly wronged is, so far as 
money can do it, to bo placed in the 
same situation, with ro8i>ect to 
damages, as if the cont.ract had been 
perfonned. Compensation to tho 
lessee will not be confined to the value 
of the unoxpired term, but will include 
all loss naturally resulting from the 
ovlotlon. — Haack v. Martin, [1927 ] 3 
D. L. R. 19; [19271 S. C. R. 413.— 
CAN. 

if. Lease of racehorse to trainer for 
specified peri^ni — Owner taking horse 
away before expiration of period — Ia^ss 
of j/rospective winnings recoverable .] — 
Howe e. Teefy (1027), 27 H. R. 
N. 8. W. 301 : 44 N. S. W. W. N. 102. 
— AUS. 

■g. Measure selected by plaintiff .] — 
Burkard & Co., Ltd. v. Wahlen 
(1928), 28 8. R. N. 8. W. 607 : 45 
N. 8. W. W. N. 201.— AUS. 


ih. Breach of contract to summer- 
fallow .] — A lessee under a croj) -pay- 
ment lease broke his covenant to 
snmmerfallow. The lessor, who had 
the work done at his own expense, 
contended that the delay In doing It 
would reduce the crops to be grown & 
claimed damages on that head : — 
Held : since It was Impossible to say 
with any degree of certainty that the 
crops in the subscfiuent years would 
be less than they would have been had 
deft, performed his covenant, such 
damages could not bo awarded. — 
UQLUM V. TORKEIiWN, [19301 3 

W. W. R. 26 ; 4 D. L. H. 1022.^AN. 
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sustained in respect of the breach of con- 
tract ; (3) it was commercially wholly un- 
reasonable to carry on with the contract, & 
defts. were released from further perform- 
ance. — A jbbiax Advertising Co. v. Batche- 
lors Peas, Ltd. (Manchester), [1938] 2 All 
E. R. 788 ; 82 Sol. .To. 667. 

391. Add, Annotations : — Apld. Kaye Steam Navi- 
gation Co. V. Barnett, Ltd. (1932), 48 T. L. B. 
440 ; Withers v. General Theatre Corpn., Ltd., 
[1933] 2 K. B. 636. 

89xa. .] — Withers v. General Thea- 

tre CoR^N., No. 181c, ante, 

398. For the cross-reference following this case* 
“As to Interest under Civil Procedure Act, 
1833 (c. 42), s. 28, & damages In lieu of such 
Interest.] — See Money & Money Lending,” 
read ” As to interest under Civil Procedure Act, 
1833 (c. 42), B. 28, & damages in lieu of such 
interest, see Money & Money-Lending.” 

398a. Agreement to pay debt Into bank — Subse- 
quent Issue of bankruptcy notice by creditor.] — 
I^ltf., a trader, being indebted to defts., an 
agreement was made between him & defts.’ 
solrs. that, if he would pay the amount of 
the debt into a bank in the country for the 
credit of defts.’ solrs. in London, that pay- 
ment would satisfy all sums which he owed 
to defts., & a bkpcy. notice which they had 
issued in respect of part of the debt would 
not be served on him. Pltf. carried out his 
part of the agreement, but, v breach thereof, 
defts., by a clerk of their solrs., served him 
with the bkpcy. notice : — Held : as pltf., 
by the agreement, was not to pay his debt 
to his creditors, but was to pay the money 
to the account of defts.’ solrs., which he 
was not under any obligation to do, there 
was sufficient consideration to prevent the 
agreement being nudum paciurn & pltf. was 
entitled to maintain an action for breach 
of the agreement. 

The service of the bkpcy. notice having 
been effected within the knowledge of two 
business associates of pltf. : — Held : defts. 
were liable to pltf. in substantial, though 
reasonable temperate, damages. — Van- 
BERGEN V. St. Edmunds Properties, Ltd., 
[1933] 1 K. B. 345 ; 102 L. ,T. K. B. 177 ; 
revsd. on another point, [1933] 2 K. B. 223, 
C. A. 

404a. Contract to replace stock.] — Pltf. being 
possessed of £3,000 4 per cent, stock, em- 

E owered deft, to sell the sanie, for his own 
enefit, in consideration of which, deft, 
agreed to transfer at the next opening 
£3,000 4 per cent, into pltf.’s name : — Held : 
on failure of deft.’s engagement pltf. might 
maintain an action against him to recover 
the value of that stock on the day appointed 
for the transfer. — Sanders v, Kentish 
(1799), 8 Term Bep. 162. 

404b. .] — In estimating the measure of 

damages in an action for breach of an engage- 
ment to replace stock on a given day, it 
is not enough to take the value of the stock 
on that day, if it have risen in the mean- 
time ; but the highest value as it stood at 
the time of the trial ; there being no offer 
of the deft, to replace it in the intermediate 
time while the market was rising. — Shep- 
herd V, Johnson (1802), 2 East, 211 ; 102 
E. B. 349. 

Annotations: — Conid. Gillingham v. Waskett (1824); M‘Cle. 
198. Beld. Gainaford v. CarroU (1824), 2 B. & O. 624. 


404c. .] — On a bond conditioned for replaci^ 

stock, the obligee is not entitled to special 
damages for a profit he might have made 
if it had been sooner replaced, unless he 
shows that he actually would have made it. 
On a failure to replace stock, the measure 
of damage is the price at the day when it 
ought to have been replaced, or the price 
at the day of the trial, at the option of pltf., 
but, semhle, not the highest price at any 
intermediate day. 

Pltf. gave a bond conditioned to replace 
6 per cent, stock on a given day. After that 
day government gave the holders of that 
stock an option, to be paid off at par, or to 
commute their stock for 3 per cents. Pltf. 
expressed to deft, a wish to have the stock 
replaced, that he might be paid at par, but 
no wish to take 3 per cent, stock : — Held : 
he was not entitled to recover the price of 
so much 3 per cent, stock as he might have 
obtained in exchange for the 5 per cents. — 
M‘Arthur V. Seaforth, Lord (1810), 2 
Taunt. 257 ; 127 E. B. 1076. 

Annotations : — Consd. Gillingham v, Waskett (1824), M'Cie- 
198. Distd. Gainsford v. Carroll (1824), 2 B. & O. C24 ; 
'Williams v. Peel llivor Land & Mineral Co., Ltd. (1886), 
.55 L. T. 689. 

404d. .] — In assessing damages on a writ of 

inquiry, on a bond to replace stock, the fair 
rule is to take the price of the stock on the 
day of the trial, or the day previous. — H ar- 
rison V, Harrison (1824), 1 C. & P,. 412. 

404e. ,] — The true measure of damages in an 

action for not re-delivering shares lent to 
deft, upon a contract to return them on a 
given day, is, not the market-price at the 
time of the breach, but the market-price at 
the time of the trial. — O wen v. Bouth & 
Ogle (1854), 14 C. B. 327 ; 2 C. L. B. 365 ; 
23 L. J. C. P. 105 ; 22 L. T. O. S. 260 ; 18 
Jur. 356 ; 2 W. B. 222 ; 139 E. B. 134. 

408a. Option to purchase — Profit on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 ; — Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it. — G ofpin V. Houlder (1920), 90 L. J. Ch. 
488 ; 124 L. T. 145. 

411a. Contract to print .bank-notes — Unauthorised 
use of plates.] — A firm of printers employed 
by the Bank of Portugal to print a series of 
bank notes known as Vasco da Gama 600 
escudo notes delivered to the Bank 600,000 
notes which were put into circulation in 
Portugal. Subsequently, in breach of their 
contract of employment, the printers de- 
livered to one M., the head of a band of 
• criminals, 680,000 notes of the same type, 
printed from the original plates or from plates 
made from the same die, in the belief that he 
had the authority of the Bank. M, & his 
associates introduced these false notes into 
Portugal & put a large number of them into 
circulation. The Baj^ on discovering that 
unauthorised notes were in circulation issued 
notices withdrawing the whole of this issue 
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of Vasco da Gama notes & undertaking, 
within a limited time, to exchange all notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency was inconvertible. In an action 
by the Bank against the printers for breach 
of contract defts. maintained (a) that the 
loss suffered by the Bank was due to their 
own volimtary action in paying the un- 
authorised notes ; (b) that the loss to the 
Bank was limited to the cost of printing & 
paper in regard to the new issue : — Held : 
( 1 ) the loss arose naturally from the breach 
of contract ; (2) the proper measure of 

damages was the exchange value expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn. 

(3) Wliere the sufferer from a breach of 
contract finds himself in consequence of that 
breach placed in position of embarrass- 
ment the measurtis which he may be driven 
to adopt in ordei tc extricate himself ought 
not to be weighed in nice scales at the 
instance of the party whose breach of con- 
tract has occasioned the dilhculty. It is 
often easy after an emergency lias passed to 
criticise the steps which have been taken to 
meet -it, but such criticism does not come 
well from those who have themselves created 
the emergency. The law is satisfied if the 
party placed in a ditlicult situation by 
reason of the breach of a duty owed to him 
has acted reasonably in the adoption of 
remedial measures, & be will not be held 
disentitled to recover the cost of such 
measures merely because the party in breach 
can suggest that other measures less burden- 
some to him might have been taken (Lord 
Macmitxan). — Banco de Portugal v. 


Waterlow & Sons, Ltd., Waterlow & 
Sons, Ltd. a. Banco db Portugal. [1932] 
A. C. 452 ; 101 L. J. K. B. 417 ; 147 L. T. 
101 ; 48 T. L. R. 404 : 70 Sol. Jo. 327, H. L. 

Annotations : — As to (1) Consd. The Edison (1932), 147 L. T. 

141. As to (3) Befd. HaU, Ltd. v. Barclay, [1937] 3 All 

E. U. C20. 

412a, Continuation of contract depending on third 
party.] — Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs.' profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & tiie agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for live months defts. repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, A- as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Franco-British Ship 
Store Co., Ltd. v, Compagnie des Ohar- 
GEURS Pranvaise (1926), 42 T. L. R. 735. 

413. Add. Annotations : — Consd. Ley v. Hamilton 
(1934), 151 L. T. 360. Refd. Watt v. 
Long.sdon (1929), 98 L. J. K. B. 711 ; Tolley 
V. Fry ( J. S.) & Sons, Ltd., [1930] 1 K. B. 467. 

418. Add. Annotations : — As io (1) Apld. Smith v. 
Schilling, [1928] 1 K. B. 420. Consd. Ley v. 
Hamilton (1934), 151 L. T. 360. Refd. 
Mechanical & General Inventions Co. v. 
Austin Austin Motor Co., i 1935] A. C. 346. 
As to (2) Refd. Martin v, Benson, [1927] 1 
K. B. 771. 


Part VI. — Liquidated Damages or Penalty. 

424. Add. Annotations: — Generally^ Refd. Admir- Acetate Silk Co. (1931), 47 T. L. R. 481; 

alty Comrs. v. S.S. Ch(dviang, [1926] A. C. 637 ; Imperial Tobacco (k). (of Great Britain & Ire- 

Widnes Foundry (1925), Ltd. v. Cellulose land), Ltd. v. Parslay, [ 1 936] 2 All F. R. 515. 


PART V. SECT. 1, SUB-SECT. 2. 

414 li. JRevsd. on other erroundsi, Q. R. 
15 K. B. 11 ; [1907] A. C. 454. 

414 viu. .1 — PAyTARI) V. CAVOT-n, 

119291 1 D. L. H. Ill ; 63 O. L. R. 171. 
— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

422 ill. .1 — Acting under the 

provisions of the Diamond Cutting 
Act, 1919, the Govt, of the Union of 
South Africa, by the Under-Secretary 
for Mines & Industries, on May 28, 
1928, entered into an agreement with 
certain diamond cutters whereby In 
effect the cutters undertook to set 
up a diamond cutting Industry in the 
Union & within a period of six months 
to erect & complete a diamond cutting 
factory or factories, to provide the 
necessary machinery therefor, & to 
conduct all necessary oj^ratlons in 
connection therewith. The contract 
was for five years. Sc the cutters, bv 
clause 14, xmdertook to draosit with 
the Union, if so required, a total 


guaregitee of £10,000, which sum, 
according to the agreement, was to bo 
considered os liquidated damages Sc 
to be paid to the Union In the event of 
the cutters’ failure to carry out tho 
obligations Imposed on them under the 
agreement. The agreement was rati- 
fied by I’arllament & thfi full guarantee 
was called for. Sc tho cutters arranged 
with applt. assurance co. to give the 
IJnlon a guarantee for £10,000. The 
cutters, in pursuance of the agreement, 
proceeded to erect a factory, but on 
Dec. 31, 1931, they repudiated the 
agreement & closed down the factory. 
In Mar. 1932, the business of tho 
cutters was sequestrated as Insolvent 
by tho Supreme Ct. of South Afrlcia. 
On a preliminary point arising on a 
claim by the Union agadnst applt. 
assurance co. as guarantors : — TleM : 
on the construction of the Roman 
Dutch law, as at present developed, the 
sum claimed was a penalty & actual 
proved damage (up lo the total sum 
guaranteed) could alone be recoverable 
m respect of It, Sc therefor© It would 

17 


fall to tho Union to prove damage & to 
give before trial siicl) particulars thereof 
as might be asked for Sc os tho appro- 
priate ct. in South Africa might see fit 
to allow. — Peaio. AsainiANCE Co., Ltd. 
V. Union of Soimi Afhioa Goveun- 
MTCNT, [19341 A. O. r,70 ; 103 L. .T. P. C. 
174 ; 152 L. T. 4 ; 60 T. L. R, 663. 
P. C.— S. AF. 

PART VL SECT. 1, SUB-SECT. 2. 

424 vii. .1 — A rate of damages 

provided for In a contract botw(?en a 
co-operative co. & a grower of fruits & 
vegetables, under which the latter 
agreed to deliver all his i>roduct>4 to 
the CO. to bo marketed by it, for tlio 
breach thereof : — IfeUl : to bo liqui- 
dated damages & not a penalty. — 
Absociated Growers of British 
C ouJMRiA. Ltd. t). British Columbia 
Fruit Land, Ltd., (19251 1 D. L. R. 
871; (1925) 1 W W. R 605 ; 34 

B. C. R. 533.— CAN. 

424 viii. .1 — A contract between 

pltfs. & deft, provided that should deft. 



Oases 425— 487a. English and Bmpike Digest Supplement, 


426. Add. Annotations: — As to (1) Gonsd. Pearl 
Assurance Co. v. South Africa Union Govern- 
ment, [1034] A. C. 670. As to (2) Gonsd. 
Widnes Foundry (1926), Ltd. v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. R. 373; 
Pearl Assurance Co. v. South Africa Union 
Government (1934), 60 T. L. R. 603. 

426. Add. Annotations: — As to (1) Apld. Widnes 
Foundry (1926), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. As to (2) 
Apld. English Hop Growers v. Dering, [1928] 
2 K. B. 174. Gonsd. Imperial Tobacco Co. 
(of Great Britain & Ireland), Ltd. v. Parslay, 
[1036] 2 All E. R. 615. 

426a. .] — Deft, was a member of pltf. society, 

which was formed to organise the marketing 
of home-grown hops by their sale through pltfs., 
& by a written a^eement deft, undertook 
to deliver to pltfs. all hops grown or produced 
by him in 1926 on certain land. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage : — 
Held: as a breach of the a^eement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
,acre, was not a penalty but liquidated 
damages. — English Hop Gkowers v. Der- 
ing, [1928] 2 K. B. 174 ; 97 L. J. K. B. 609 ; 
139 L. T. 70 ; 44 T. L. R. 443, C. A. 

Annotation : — Gonsd. Imperial Tobacco Oo. (of Great 
Britain & Ireland), Ltd. v. Parslay, 11936] 2 All E. R. 515. 

426 b. .] — A contract entered into by pltfs. for 

the manufacture, delivery & erection of an 
acetone recovery plant for defte. to be used 
by defts. in the process of manufacturing 
artificial silk, provided that the plant should 
be delivered & erected in 18 working weeks 
from the receipt of final approval of the 
drawings. The contract stipulated by clause 
10 that : “If this period of 18 working 
weeks is exceeded you (pltfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed the 18 weeks. . . There 
was a delay of 30 weeks by pltfs. in delivering 
& erecting the recovery plant ; & in an 

action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual loss which they suffered having 
considerably exceeded the “ penalty “ of 
£20 for each of the 30 weeks : — Held : the 
sum of £20 a week was agreed damages & 
was the only sum that defts. were entitled to i 


recover. — C ellulose Acjbtatb Silk Oo., 
Ltd. V. Widnes Foundry (1926), Ltd., [1933] 
A. O. 20 ; 101 L. J. K. B. 694 ; 147 L. T. 
401 ; 48 T. L. R. 695 ; 38 Com. Cas. 61, 
H. L. ; affg.^ S. 0. siib nom. Widnes Foundry 
(1925), Ltd. v . Cellulose Acetate Silk 
Co.. Ltd., [1931] 2 K. B. 393, 0. A. 

452a. .] — Deft., who had been placed 

upon the “ stop list ’’ of pltfs., entered into a 
“ price-maintenance ” agreement with them 
that he would not sell their goods at prices 
lower than those set out in printed schedules 
from time to time issued by them. The 
agreement contained a clause that for every 
breach thereof by deft, he would pay to 
pltfs. the sum of £15 as liquidated damages 
in respect of each sale. Deft, committed 
breaches of the agreement & an action was 
brought for an injunction & to recover £166 
as agreed & liquidated damages in respect of 
11 such breaches. At the trial the learned 
judge held that the disparity between the 
price of the article sold & the sum to be paid 
as damages prevented such damages from 
being liquidated damages & were a penalty : — 

* Held : the only question to be considered was 

* whether the sum claimed as liquidated 
damages was a fair pre-estimate of the 
damage likely to flow from the breach, & not 
unconscionable. Neither the fact that pltfs. 
were a powerful & influential co. & the trader 
a man in a very small way of business nor the 
fact that there was considerable disparity 
between tire sum claimed as liquidated 
damages & the price of the article sold was 
relevant. — Imperial Tobacco Co. (of Great 
Britain & Ireland), Ijvd'.v. Parsiay, [1936] 
2 All E. R. 516 ; 52 T. L. R. 685 ; 80 Sol. 
Jo. 464, C. A. 

465. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

461. Add. Annotations : — Gonsd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Oo. 
(1931), 47 T. L. R. 373 ; Imperial Tobacco 
Co. (of Great Britain & Ireland), Ltd. v. 
Parslay (1935), 52 T. L. R. 61. Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 

483. Add. Annotation : — Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

487. Add. Annotation: — FoUd. Lock v. Bell. 
[1931] 1 Ch. 36. 

487a. .] — By a contract dated 

Oct. 19, 1928, pltf. agreed to sell to deft, all 
her right, title, & interest in a licensed house 
known as T. of which she was the licensee. 


fall to deliver to pltfs. €tll the wheat 
covered by the contract, he would pay 
to pltfs. as liquidated damages 25 ceuta 
per bushel for all wheat which he 
should have failed to deliver : — Held ; 
the 25 oent^ per bushel was not a 
penalty but liquidated damages. — 
SASKATCHBIWAN Oo-OPBRATIVK WHKAT 

Producers, Ltd. v , Zurowski (Saak.), 
[19201 3 D. L. K. 810 ; [1920] 2 

W. W. R. 604.— CAN. 

424 ix. .J — Bouoaut Bat Co., 

Ltd, V. The Commonwealth, [1927] 
ArgoB L. R. 416.— AUS. 


PART VI. SECT. 1, SUB-SECT. 8. 

442 1. Onus of di8proof.'\ 

— If the sum mentioned Ip a bond is 
expressed to be a penalty, the onus of 
showing that It was intended as liqui- 
dated damages Is on the person assert- 


ing it. — R. (A.-G. OF Canada) v. 
London Guarantee & Accident Co., 
Ltd., [19201 2 W. W. R. 83.— CAN. 

448 iii. .1 — Where a sum 

Is stipulated to be paid as liquidated 
damages, & is payable, not on the 
happening of a si^le event, but of 
one or more of a number of events, 
some of which might result in incon- 
siderable damage, the ot. may decline 
to construe the words ** liquidated 
damages ** according to their ordinary 
meaning & may treat such a sum as a 
penalty. — Shatilla v. Feinstein, 
[19231 8 B.L. R. 1035; 16 Sosk. L. R. 
464 : [19231 1 W. W. R. 1474,— CAN. 

453 iv. .1— Held : having 

regard to the lanraage in a clause of a 
contract of service, fixing a sum as 
liquidated damages for violation by 
deft, of any or idl of the provisions of 
the contract, the sum fixed was not 

18 


in the nature of a penalty. — D omi- 
nion ART Co., Ltd. u. murphy (1923), 
54 O. L. R. 332.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 

471 U. .1— The sum 

mentioned in a bond given under 
Canada Grain Act by one Uoensed to 
ox>erate a country elevator : — HeW .* 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 
there being no evidence to show It 
was Intended as liquidated damages, 
& because the conditions of the bond 
consisted in the performance of many 
acts, some of which might be of great 
& others of trifling importanoe. — R. 
A.-G. OF Canada) v . London Gua- 
rantee & Accident Co.. Ltd., [1920] 
2 W. W. R. 88— CAN. 


I i. .3 — Fried tj. Gboboss, 

[1930] 3 D. L, R. 664.— CAN. 
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The contract provided that the purchase- ] 
money should be paid “ on or about 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers who were the 
freeholders of T. references which they had 
Siccepted by Oct. 10. He went to the magis- 
trates* clerk & signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, A: for full transfer on Dec. 8. At 
least a week before Nov. 10 deft, knaw that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pltf that completion should 
take place on Dec. 8. Deft., however, did 
not attend to comi)lete. On Dec. 22 deft, 
stated that he would complete on Jan. 30. 
In an action by pltf. for a declaration that 
the contract had been rescinded & the deposit 
of £120 forfeited, & for damages : — Held : 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty. 


& therefore not recoverable. — Lock r. Bell, 
[1931] 1 Ch. 36 ; 100 L. J. Oh. 22 ; 144 
L. T. 108. 

506. Citation : — For “ on appeal ’* read “ suhae- 
qumt proceedings.'' 

AnnotaHon : — Delete ** Generally, Mentd. Re Hall (1864), 
11 L. T. 579.'* 

527a. Covenant to pay excess over given amount — 
Penalty.] — A covenant by deft, that the debts 
of a certain firm into which pltf. was about to 
be admitted as partner did not exceed a 
specific sum, & that if they did deft, would 
pay on demand of the pltf. the sum by which 
the debts might exceed the specific amount : 
— Held : ( 1 ) to be a covenant for an un- 

liquidated sum ; (2) it was properly left to 
the jury to say what loss pltf. had sustained 
by a breach of the covenant by deft. — 
Walker v. Broadiiurst (1853), 8 Exch. 
889 ; 23 L. J. Ex. 71. 

Annotation : — Consd. Johnson v. Diamond (1855), 11 Exch. 

73. 

542. Add. Annotation : — Retd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. K. 373. 

543. Add. Annotation : — Refd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co., 
[1931], 2 K. B. 393. 

544. Add. Annotations : — Consd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co. 
(1931), 47 T. L. B. 373. Refd. The Arpad, 
[1934] V. 189. 


Part VII. — Pleading, Proof and Assessment. 


550. Add. Annotation : — Refd. Re Simms, Ex p. j 
Trustee (1933), 103 L. J. Ch. (57. 

661. Add. Annotation : — Consd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

567. Add. AnnotaHon : — Folldl Hinton v. Hinton 
& Spillett (1930), 46 T. L. R. 686. 

557a. .] — In a divorce case, 

where co-resp. has not appeared, tSc where the 


jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons f(jr leave t/O amend has 
been served on the ccj-resp.- — Hinton v. 
Hinton <fc Spillett (1930), 46 T. L. R. 585, 
C. A. 

562. Add. Annotations : — Consd* Croom p. Crocker, 
[1938] 2 All E. R. 394. Refd, Aerial Adver- 
tising (Jo. V. Batchelors i*eaH, Ltd. (Man- 
chester), [1938] 2 All E. R. 788. 


PART VI. SECT. 1, SUB-SECT. 6. 

P i. — • — Agreement for sTuire of profits 
under option-^FaHure to take up option 

Liquidated damages.] — Kennedy v. 
Harris (1912), 23 O. W. R. 179; 
4 O. W. N. 183 ; 7 D. L. R. 291.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

629 iii. .) — Pltf. gave deft. 

the exclusive agency for six months 
for the Bale of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres In the first six 
months he would pay as liquidated 
dama^ an amoimt equal to $2 per 
acre for each acre of the 1,000 acres 
unsold. Deft, failed to effect a sale : 
— Held : not a penalty, but liquidated 
damages arising on proof of failure to 
make the sales, without having to show 
actual loss. — Northern Trusts Co. 
V. Rasmussen. (19241 2 W. W. R. 
1015.— CAN. 

529 iv. ,] — OLivitR V. 

Bblik. 11931] 1 W. W. R. 24.— CAN. 

PART VII. SECT. 1. 

649 XV. .1 — To recover 

3 »eolal damages, a pltf. must expressly 
aim them in his pleadingly & prove 


them strictly at the trial. — C arroll 

V. liAEm (19241 2 D. L. R. 452 : 1 

W. W. R. 1249 ; 18 Sask. L. R. 292. 
—CAN, 

649 xvi. S. P. Butt v. Oshawa 
C oRFN., Wilkinson v. Obuawa Oorpn.. 
(19261 4 D. L. R. 1138 ; 59 O. L. R. 
520.— CAN. 

649 xvil. .) — In an action 

for breach of covenant V»y delaying 
the completion of a railway cros^ng. 
which afforded the best road to pltf.'s 
saw mill : — Held : evidence of special 
damage was not admissible, none being 
alleged In tbe declaration, pltf. not 
having notified defts. at the time of the 
fact of his suffering tbe loss of profit, 
which constituted the alleged damages. 
—Shaver v. Great Western Rt. Co. 
(1857), 6 C. P. 321.— CAN. 

PART VII. SECT. 2. 

669 i. Necessity for proof of special 
damage. ] — On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
he foils to show that he has either 
paid or Is under any legal obligation 
to pay for the nursing done ; the fact 
that he intends to pay a sum to his 
nuiise is not sufBoient. — O abboll v. 

19 


Baku, [1924] 2 D. L R. 452; 1 

W. W. R. 1249 ; 18 Sask. L. R. 292. 

—CAN. 

0 ] — Clausen v. Cana- 

dian Timber & Lands, Ltd. (1925), 
35 B. C. R. 461.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

■a. Deja'idt judgment — Assessment by 
master — iVo iuriadiefion. ]— Pierson Sc 
Pierson v. Lay, (1931) 1 W. W. R. 
398.— CAN. 

■b. Necessity for judgment.] — An 
asHOBsment of damages sliould not be 
ordered (5xoept under a Judgment 
declaring the plaintiff entitled thereto. 
— Stone v, Vuloan Municipal 
Hospital District, [1930] l W. W. R. 
839 ; 3 D. L. R. 210.— CAN. 

■d. Order for inquiry-~-2iepnrt of 
referee — Powers of jiutge.] — Where 
under his formal judgrnent as entered 
a trial judge ordered that an Inquiry 
be made to ascertain what, if any, 
damagoH had been caused ]>ltf. by cer- 
tain acts of defts., & no appeal was 
taken from said Judgment or applica- 
tion made to vary it ; — Held : that it 
was not open to the trial Judge, on 
receiving the report of the referee, to 
vary the scope or operation of the 
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674a. — ^ Contingent damages.] — When a 

verdict is foimd for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft. — Newton v. Harland (1840). 1 
- Man. & G. 644 ; 1 Scott, N. R. 474 ; 2 Jur. 
360 ; 133 E. R. 490. 

676. After this case add ‘‘ In matrimonial 

causes.]— Sec Husband &; Wife, No. 4677a.” 

673a. Assessment by Court of Appeal — Case tried 
without Jury.] — Rbaney v. Co-operative 
Wholesale Society, Ltd., [1932] W. N. 78; 
73 L. Jo. 292 ; 173 L. T. Jo. 202, C. A. 

592a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instead of a lump sum the judge sbo^d 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v, Canadian National 
Ry. Co., [1927] A. O. 167 ; 95 L. J. P. C. 
177 ; 135 L. T. 609 ; 42 T. L. R. 629. P. C. 

594. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

598. Annotation : — For “ Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,” read “ Expld. 
S,S. Celia v. S.S. Volturno, [1921] 2 A. C. 
544.” 

Add. Annotation : — Refd. Adelaide Electric 
Supply Co. V. Prudential Assurance Co., 
[1934] A. C. 122. 

699. Add. Annotation ^Expld. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 

601. Add. Annotation : — N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 106. 

602. Add. Annotations : — Apld. The Baai'n, [1933] 
P. 261. Refd. Ellis’ Trustee v. Dixon- John- 
son, [1924] 2 Ch. 451 ; Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 

604. Add. Annotations : — Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461 ; Banco de 
Portugal V. Waterlow So Sons, Ltd. (1931), 
100 L. J. K. B. 466. Mentd. Richardson v. 
Richardson, [1927] P. 228. 

608. Add. Annotation : — Consd. lie Parent Trust 
& JFinance Co., [1936] 1 All E. R. 641. 

609. Add. Annotation : — Refd. The Baarn, [1933] 
P. 251. 

611. Add. Annotation : — Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


612. For the existing pai-apraph in original volume 
substitute the following paragraph ; — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into En^lkh 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, So not at the rate of exchange prevailing 
at the date of judgment. — Peyrae v. 
Wilkinson, [1924] 2 K. B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 511. 

Annotation : — Refd. The Baarn, [1933] P. 251. 

612a. .]— Between 1903 So 1909 pltfs,, 

Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies So paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Buerger v. New York Life Assurance 
Co. (1927), 96 L. J. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. R. 601, C. A. 

Annotation : — Refd. Perry v. Equitable Life Assce. Society of 
U. S. A. (1929), 45 T. L. 11. 468. 

613. Citations .-—Add ” 15 Asp. M. L. C. 670.” 
Delete ” revsg. S. C. sub nom. Dreyfus So 
Co. V. Atlantic Shipping So Trading Co. 
(1921), 37 T. L. R. 417, C. A.” 

Annotations : — Delete “ Mentd. Czamikow 
V. Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford V. Compagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 557. 

615. After this case add ” See, also, Insurance, 
Vol. XXIX., p. .389, No. 3104.” 

618. Add. Citations : — 93 L. J. Ch. 263 ; 130 

L. T. 109. 

Add. Annotations : — As to (1) Consd. Andersen 
V, Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 657; Buerger v. New York 
Life Assce. (1927), 90 L. J. K. B. 930. Refd. 
Broken Hill Proprietary Co. v. Latham, [1933] 
Ch. 373. Generally, Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451 ; Ottoman 
Bank of Nicosia v. Chakarian, [1938] A. 0. 
200. 


order for reference by placing a cou- 
Btruotlon on it other than that which 
it clearly boro, — B rodt v. Wear- 
mouth & Pylk, [1937] 1 W. W. R. 
777 : 2 D. L. R. 457 ; 51 B. C. R. 344. 
—CAN. 


PART VII. SECT. 3. SUB-SECT. 2. 

675 ii. On same principles as 

Jury .] — In assbaslng damages against 
a member of the Winnipeg Grain 
Exchange for wrongfully closing out 
the account of a ousturaer, a judge is 
not bound to take the highest peak as 
the measure thereof, but may base his 
assessment upon the principal adopted 
by Juries. — Niclsom r. Baird & 
Bottereul (1915), 30 W. L. R. 822 ; 
8 W. W. R. 144 ; 25 Man. L. R. 244.— 
GAN. 

679 vl. .J—When the writ In 

an action, under Wrongs Act, 1915, 


Part III., has been endorsed for trial 
with a Jury, sect. 16 of that Act makes 
the Jury the tribunal to assess the 
dama^. If interlocutory Judgment 
be entered In default of appearance, 
Otd. XIII., r. 5, does not, in the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The doft. is entitled to notioe of the 
assessment of damages by the Jury. — 
Walsh v. McMiohabl, [1928] V. L. R. 
345 ; [1928] Argus L. R. 195.— AUS. 


PART Vn. SECT. 3. SUB-SECT. 3.— B- 

698 i. AthoutU due inforeiffn currency 
— Dale of judgment sued o».l — Where 
deft, in a suit In Bombay contended 
that the rate of exchange should be 
that on the day on which the ot. 
pronounoed Judgment: — Held: the rate 
to be taken was that preyailing on the 
day Judgment was given in the High 
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Ct. in England, which gave pltf. the 
cause of action for the suit in Bombay. 
— MaDHAVJI VlSRAM V. RaMNIKLAL 
Vadilal (1921), I, L. R. 47 Bom. 
487.— IND. 

si. . ] — Held : the rate for 

conversion of dividends paj^ble in 
foreign currency was the rate ruling 
on the date when each dividend became 
due. — Thb CJustodian v. Blucher, 
[1927] 3 D. L. R. 40; [1927] S. C. R. 
420.— CAN. 

60S ill. — — .) — In oases of 

breach of contract, the date on which 
the rate of oxchan^ is to be taken for 
the purpose of converting one set of 
currency into another is the date on 
whioh under the agreement the money 
was to be paid & on which a breaqb 
ooourred by its not being paid. — 
Shakool & Co. V. Finlay Fleming 
& Co. (1923), I. L. R. 1 Ran. 339.— 
IND. 



625. Add. Annotations :--Ab to {!) Refd. Chapman 
V. Ellesmere (1932), 146 L. T. 638. As to (2) 
Consd. Ley v. Hamilton (1934), 161 L. T. 
360. Reid. Tolley v. Fry J. S. & Sons (1929) 
46 T. L. R. 108. Generally, Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

625a. •]■ — assessing damages against 

joint tortfeasors one set of damages will be 
fixed ; & they must be assessed according 
to the aggregate amount of the injury result- 
ing from the common act.— Chapman v 
Ellesmere (Lord), [1932] 2 K. R. 43i • 
101 L. J. K. B. 376 ; 146 L. T. 638; 48 
T. L. R. 309 ; 76 Sol. Jo. 248, C. A. 


626. Add. Annotation : — Retd. The K.ourak, [1924] I 
P. 140 ; Pirie v. Richardson, [1927] 1 K. B. 448. ' 

631. Add. Annotations : — ^Reld. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309 ; Crozier v. 
Wishart & Co. & Western Printing Services, 
Ltd., [1936] 1 All E. R. 1. 

638. Add. Annotation : — Refd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 

687. Add. Annotation Refd. Banco de Portugal 
V. Waterlow & Sons. Ltd. (1932), 48 T. L. R. 
404. 

638. Add. Annotation : — Consd. TheKoursk, [1924] 
P. 140. 

64^. Add. Annotations : — Consd. Wing Lee v. Lew, 
[1926] A. C. 819. Distd. Reaney Co- 
operative Wholesale Society, Ltd. (1932), 173 
L. T. Jo. 262. Refd. Hobbs v. Tinling, Hobbs 
V. Nottingham Journal, [1929] 2 K. B. I ; 
Ley V. Hamilton (1934), 161 L. T. sOO ; 
Owen V. Sykes, [1936] 1 K. B. 192. 

648a. .] — ^An appeal from a judge trying a 

case without a jury is a rehearing by the Ct. 
of Appeal with regard to all the questions 
involved in the action, including the question 
what damages ought to be awarded. But 
the Ct. of Appeal will be disinclined to reverse 
the finding of a trial judge as to the amount 
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of damages merely because they think that 
if they had tried the case in the first instance 
they would have given a lesser sum. In order 
to justify reversing the trial judge on the 
question of the amount of damages it will 
generaUy be necessary that the Ct. of Appeal 
should be convinced either that the trial 
judge acted upon some wrong principle of 
law, or that the amount awarded was so 
extremely high or so very small as to make it, 
in the judgment of the Ct. of Appeal, an 
entirely erroneous estimate of the damage 
to which plti. is entitled. 

A doctor, in general practice, who was 
thirty -nine years of age & an athlete, sus- 
tained severe injuries in an accident through 
the negligence of deft.’s servant, the injuries 
having permanent results which necessitated 
the doctor employing an assistant to help him 
carry on his practice & also prevented him 
from following his athletic career. The 
doctor brought an action against deft, to 
recover damages for liis porst)nal injuries, 
which action was tried by a judge without a 
jury, & the judge awarded pltf. the sum of 
£10,000 as damages. Deft, appealed against 
the decision on the ground [inter alia) that 
the damages were excessive : — Held, : by the 
Ct. of Appeal, although if they had tried the 
case in the first instance tliey would probably 
have awarded a smaller sum as damages, 
yet they would not review the finding of the 
trial judge as to the amount of damages, as 
. they were not satisfied that the trial judge 
acted upon a wrong principle of law, or that 
the amount aw.arded as damages was so 
high as to make it an entirely erroneous 
estimate of the damage to which pltf. was 
entitled. — Owen v. Sykes. (1936] 1 K. B. 
192 ; 106 L. J. K. B. 32 ; 154 L. T. 82 ; 80 
Sol. Jo. 15, C. A. 

073. Add. Annotations : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; Licsbosch S.S. Owuiers r. Edison S.S. 
Owners, [1933] A. C. 449. 


PART VII. SECT. 3, SUB-SECT. 4. 

627 II. .1 — Gat Co., Ltd. v. 

Trick, [1927] 1 D. L. R. 1091 ; 60 
O. L. R. 8.— CAN, 

PART VII. SECT. 3. SUB-SECT. 5. 

gi. Right of — Defendant not en- 
title to examine plaintiff with view to 
asaeasment of damage^.}— F onq Young 
r. Shinq Wah. [1928] 3 D. L. R. 481 ; 
62 O. L. R. 370.— CAN. 

St. When asaeasment mvst be by 
master.] — Hennioar v. Hknnigab 
(N. B.), [1926] 1 D, L. R. 891.— 
CAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

sv. Trial wiihout jury — Power of 
appellate court to asseaa.) — An appelJat© 
ct.. where an action has been tried 
without a Jury, has power, without the 
consent of counsel, to assess damages 
Itself without ordering a new trial. — 
Genders v. South Australian Rys. 
OOMR., [1928] 8. A. 8. R. 272.— AUS. 

PART VII. SECT. 4. SUB-SECT. 8.— A. 

601 X. .] — CooHLiN V. La 

Fonderie de Jouette (1903), 34 
8. O. R. 163.— CAN. 

661 xl. .] — Where damages 

are claimed for the depreciation in 
value of an article, the basis of assess- 
ment is the difference between the value 
of the article immediately before it 
was damaged & its value immediately 


afterwards. Where damages have been 
assessed on a wrong principle a new 
trial will be ordered. — ^I)iiyi>en v. Orr 
(1928), 28 S. R. N. S. W. 216 ; 45 
N. S. W. W. N. 44.— AUS. 

661 xil. — — .] — Brenner r. 

ClSKK. [1929] 3 D. L. R. 457 ; 2 

W. W. R. 158 ; 23 8. L. R. 673.— 

CAN. 

661 xiil. .] — Middleton 

V. McMillan (B. C.), [1929] 1 D. L. R. 
977.— CAN. 

661 xiv. .] — Maonamara 

V. DesBrisay, [1930] 4 D. L. R. 73.— 

CAN. 

PART VII. SECT 4, SUB-SECT. 3.— 
B. (a). 

680 V a. -.1 — Held: although 

the damages were exc-cssive. the ct. 
would not interfere upon that account. 
— McMonagle V. Orton (1888), 5 

Man. L. R. 193.— CAN. 

680 xi. .] — New trial granted on 

payment of costs on the ground of 
excessive damages. — Stock v. Great 
Western Ry. Co. (1858), 7 C. P. 526.— 
CAN. 

689 1. 3Ii8Conduct of jury.] — 

WTiere an assessment of damages is 
not thought to be unconscionable but 
only excessive. It ought to be set aside 
if the Jury took Into account some- 
thing which they ought not to hare 
taken into account & failed to take 
Into account something which they 
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ought to hav^* taken into account. — 
CortGRovK V. Canadian National 
Railways. [1923] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1152.— CAN. 

692 viii a. .] — Where 

the damages wen) oxcessivo : — Held : 
there should be a now trial, unless 
pllf. conHoiitcd to reduce tils verdict. — 
Clarke t\ Murray (1877), 

Wood, 127.— CAN. 

692 xviii. .]— In an 

notion for damagoH for breach of cou- 
tnwd, the juiy awarded pltf. £30 for 
special damages, including law costs, 
£250 for loss of profits, & £20 for 
general damages. Deft, moved foi a 
new trinl upon the ground that the 
award of anything more tlian a merely 
nominal sum os general damages was 
excessive : — Held : as no substantial 
wrong or miscarriage of Justice had 
been occasioned, a new trial ought not 
to be ordered, but the Judgment should 
stand, subject to pltf. cousenting to 
the elimination of trie amount awarded 
08 general damages. — Stewart v. 
O’Brien, [1925] N. Z. L. R. 400.— 
N.Z. 

692 xix. .1 — Goldman 

V. Kirby & Sons, Ltd., [19271 8. B. 8. 
68.— AUS. 

q 1. .1 — Damagee will not be 

reduced on appeal unless the Jury were 
misled or have erred badly. — P eterson 
V. McIntosh, [1934] 1 D. L. R. 289. — 
CAN. 
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880. After this case add “ 5ee, also. Juries, Vol 
XXX., pp. 246, 240.‘^ 

832a. .] — Smith v » Schilling, No. 721a, 

ante. 


833a. Jury directed to award sum in addition to 
special damages — Special damages only 

awarded.] — Kapur v. Truntiiam (Percy), 
Ltd. (1938), 55 T. L. II. 170. 


PART VII. SECT. 4, SUB-SECT. 3.— 

c. (d). 

881 vil. .] — A Ct. of Appeal will 


not increase the amount of damasres 
awarded by a trial judse on the verdict 
of a jury tmleas it appears that the 
jury has failed to consider some 


element of daina«:o which should have 
been considered. — SniouD v. Dk8- 
Brisay & Coloan (1930), 42 B. C. K. 
607.— CAN. 


DANGEROUS GOODS. 

See Carriers ; Negligence ; Sale of Goods ; Shipping, etc. 


DATE. 

See Bills op Exchange ; Bills of Sale ; Deeds ; Statutes ; Time. 


DEAD BODIES. 

See Burial and Cremation ; Coroners. 
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Cases 8—866. 


English and Empire Digest Supplement, 


DEEDS AND OTHER INSTRUMENTS. 
Part I. — Deeds. 


8 . After this case add : — 

Share certificate.] — See South 

London Greyhound Racecourses, Ltd. v. 
Wake, Corporations, No. 182a, ante, 

28. Add. Annotation : — Refd. Cleobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 368. 

57. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

61 • Add. Annotation : — Consd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 146. 

74. Add. Annotation : — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 

108. For cross-reference before this case read See^ 
now. Law of Property Act, 1925 (c. 20), 
8. 73.” 

133. Add. Annotation: — As to (1) Consd. Re 
Leighton’s Conveyance, Re Land Registra- 
tion Act, 1926, [1936] 1 AU E. R. 007. 

149. Add. Annotation : — Consd. Westminster 

Bank, Ltd. v. Wilson, [1938] 3 All B. R. 062. 

160a. Delivery by one party — Refusal of execution 
by other party — Effect.] — In a deed executed 
in 1923, A. covenanted to pay B. a weekly 
sum to be applied to the maintenance of her- 
self & a son then expected to be, & afterwards 
in fact, born. By that deed A. had an option 
to execute a settlement by which similar 
benefits should be secured to B. & the son, 
such settlement to be in satisfaction of the 
weekly sum payable under the deed. A 
settlement was engi’ossod to which A. & B. 
were parties, pltf. bank also being named as a 
party as the trustee. The settlement secured 
to B. & the infant benefits similar to those in 


the deed of 1923, & also contained a release 
of the covenant in the deed. The settlement 
was executed by A. & unconditionally 
delivered to B., who, however, refused to 
execute it, & eventually returned it un- 
executed. The property settled was India 
Stock, &, after the execution of the settle- 
ment by A., this was sold by the bank &, 
the proceeds paid to A. The bank did not 
execute the settlement. B. sought a declara- 
tion that the handing over of the proceeds of 
sale constituted a breach of trust : — Held : 
{per Scott &, Clauson, L.JJ.) in the circum- 
stances, the execution of the settlement by A. 
was analogous to a written offer by him to 
contract, & the failure of B. to execute the 
" settlement was analogous to a failure to 
* accept that offer. The settlement was, there- 
fore, wholly inoperative, the bank were 
under no liability to B. or the infant ; {per 
Sir Wilfrid Greene, M.R.) the execution of 
the settlement bound A. ; but, as he exe- 
cuted it upon the faith that B. would execute 
it, the failure of B. to execute it rendered it 
inoperative to bind A. — Westminster Bank, 
Ltd. r. Wilson, [1938] 3 All E. R. 652 ; 82 
Sol. Jo. 695, 0. A. 

166. Add. Annotation : — Refd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. 378. 

169. Add. Annotation : — Refd. Westminster Bank, 
Ltd. -r. Wilson, [1938] 3 All E. R. 652. 

267. Add. Annotation : — Refd. Brown v. Brown, 
[1936] 2 All E. R. 1616. 

364. Add. Annotation : — Folld. Re Morton, Morton 
r. Morton, [1932] 1 Ch. 505. 

366. Add. Annotation : — Refd. Re I^arent TVust & 
Finance Co., [1936] 3 All E. R. 432. 


PART I. SECT. 2, SUB-SECT. 1. 

17 li. WheUur ffift intended.]— 

Whore a conveyance or mtge. is 
expresBod to be for valuable considera- 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was Intended. 
— John Dkkre Plow Co., Ltd. v. 
Peters & Spohn. [1929] 2 D. L. R. 103 ; 
23 S. L. K. 218 ; [1928] 3 W. W. R. 686. 
—CAN. 

PART I. SECT. 6, SUB-SECT. 1.— A. 

sa. Proof of execution — Deeds within 
cauntv—Q Viet. c. 34, s. 7.]— Re York 
County Rboibtrab (1847), 3 U. O. R. 

188.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— E. 

183 iii. Attestation required by 

statute — Deed improperly atteded — Exe-^ 
cution admitted by yrantor. J — Held : 
as the mt«o. deed was not attested 
within Transfer of Property Act, 
B. 59, it was Invalid in spite of the 
grantor's admission. — H ira Bibi v. 
Ram Hari Lal (1925), L. R. 52 Ind. 
App. 362.— IND. 

189 ii. .] — The manager of a 

bank, a justice of the peace, is not in- 
capacitated from acting as attesting 
witness to the execution of a mtge., 
under the Transfer of Land Statute 


(No. 301) to his bank. — Bank op 
Victoria v. Michall (1882), 8 V. L. R. 
ll.-rAUS. 

193 V. Necessity for intention to 

attest.] — The mere fact that a person 
sees, or receives an acknowledgment 
of, the execution of a document & 
si^s it does not make him an attesting 
witness, unless he signs with the idea 
of bearing testimony to the execution 
& with the idea further of permitting 
himself to be cited as a witness to 
prove the execution. — Lachman Singh 
P. SURENDRA BAHADUN SINOH (1932), 
I. L. R. 54 All. 1051.— IND. 

lb. Certifieaie of — Sufficiency of — 
Absence of date.] — Held : the deed was 
properly recorded. — M oELenzie r. 
Lamont (^1877), 11 N. S. R. (2 R. & 0.) 
517.— CAN. 

sd. Effect of.] — The attestation of a 
deed proves no more than that the 
signature of an executing party had 
been made to a document In the 
presence of a witness. It does not 
involve the witness in €my knowledge 
of the contents of the deed, nor hx 
him with notice of its provisions. — 
Fazal Hussain v. Jiwan Shah (1932), 
I. L. R, 14 Lah. 369;— IND. 

PART 1. SECT. 5. SUB-SECT. 2.— 0. 

231 vlii .1 — Huooard V. 

Ontario 8c Saskatchewan Land 
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CtoRPN. (1908), 1 Sask. L. R. 626 ; 6 
W. L. R. 646 ; 8 W. L. R. 866.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.— D. 

d i. Whether deed revocable .] — 

Hebert r. Galubn, [1931] 2 D. L. R. 
150 ; 6C O. L. R. 554 ; 3 M. P. R. 67.— 

CAN. 

250 i. Deed conditioned to take effect 
from death of grantor — Deed reservino 
rent for life.] — Riddell v. Johnston, 
[1931] 2 D. L. R. 479.— CAN. 

PART 1. SECT. 6, SUB-SECT. 8. 

f i. .] — McDonald t>. McDonald 

[1931] I D. L. R. 93.— CAN. » 

PART I. SECT. 6, SUB-SECT. 4. 

h i. Land Act, 1888, a. 26.1 

— Hjorth V. SiflTH (1897), 5 B. 0. B. 
369— CAN. 

PART I. SECT. 5, SUB-SECT. 7.— A. 

e i, .] — Some of the persons 

named as joining in a covenant cannot 
be bound, where the others who are 
named, & whose concurrence is neces- 
sary to the aooompUshment of the 
object recited in the deed, have not 
Joined. — Moore r. Irwin, [1926] 4 
D. L. R. 1120 ; 69 O. L. R. 646.— CAN. 
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870. Add, Annotation : — Consd. Westminster 

Bank, Ltd. v, Wilson, [1938] 3 All E. li. 662. 

370a. Uncertain whether one party alive — Execu- 
tion by others — Subsequent refusal to concur.] 
— A family arrangement for the division of an 
estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in & affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained. On the death of 
W. M. without having made an effective will, & 
leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. & his 
wife, who predeceased him, & for whom 
W. M. desired to make provision, was to be 
given an equal one-fifth share with the four 
brothers. The fifth brother T. M. was not a 
arty to the deed, as at the date thereof he 
ad not been heard of for over twelve years, 
and it was uncertain whether he was living 
or dead. Since the date of the deed the 
whereabouts of T. M. had been discovered, 
and he refused to *'oncur in it : — Held : the 
arrangement was not binding on any of the 
parties thereto. — Re Morton, Morton v, 
Morton, [1932] 1 Ch. 606 ; 101 L. J. Ch. 
269 ; 146 L. T. 627. 

384. Add. Annotation : — Refd. Westminster Bank, 
Ltd. V. Wilson, [1938] 3 All E. R. 652. 

401, Add, Annotation : — Refd. Re Spollon & 
Long’s Contract, [1930] 2 All E. R. 711. 


449. Add, Annotations : — Consd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. Refd^ Guildford 
Trust V, Pohl & Maritch (1928), 72 Sol. Jo. 
171. 

453. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

467. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

484. Add. Annotation : — Apld. Re Clout & 
Prewer’s Contract, [1924] 2 Ch. 230. 

470. Add, Annotation : — Refd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 

479. Add. Annotation : — Refd. Westminster Bank* 
Ltd. V. Wilson, [1938] 3 All E. R. 652. 

490. Add. Annotation : — Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
P. 177. 

500. Add. Anyiotation : — As to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 

501. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 028. 

501a. Where deed voidable.] — In all cases where 
a bond is voidable, &> so remains at the time 
of the pleading, as in the case of infancy & 
duress, the obligee cannot plead non eat 
fartum. — Whelpdale’s Case (1604), 5 Co. 
Rep. 119a; 77 E. R. 239, 

527. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B, 380. 

633; For “ distinction ” read “ destruction.” 


Part il. — Instruments Under Hand — Non-Testarnentary. 


555. Add. Annotations : — Consd. Swift v. Board of 
Trade, [1925] A. C. 520. Refd. Maine & 
New Brunswick Electrical Power Co. v. Hart, 


[1929] A. C. 631 ; Simpson v, Maurice’s 
Exors. (1929), 45 T. L. R. 581. 


PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .] — A deed under seal 

cannot bind a person who is not a 
party to the deed. — B atilk Creek 
Toasted Corn Flake Co. v. Kellooo 
Toasted Corn Flake Co., [1923 
4 D. L. R. T) 4 3. —CAN. 

406 V . .1 — Faulkner v. Faulk- 

ner (1893), 23 O. R. 252. — CAN. 

PART I. SECT. 7. 

425 V . — .] — Bennkti V. 

Kidd, [1926] N. 50.— IR. 

PART I. SECT. 8> SUB-SECT. 8. 

b i. .] — Dynes v. Balks (1878), 

25 Gr. 593.— CAN. 

PART I. SECT. 8, SUB-SECT. 5. 

454 vi. .] — Under an 

agreement between pltf. & defts. for 
the sale of a business the latter under- 
took to incorporate a co. & to assume & 
pay the amount due on a chattel rntge. 
In carrying out the ogrooment pltf. 
signed what ho thought was a mere 
transfer of the business to the co., hut 


which was in fact a new agreenicTit 
which expressly released defts. from 
its obligation to pay olT the chattel 
m^e. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the ovidetiee 
as to whether ho road the new agree- 
ment over before signing it wan con- 
flicting : — HeM : the release had been 
fraudulently inserted, & pltf. was en- 
titled to bo Indemnified by defts. 
against his liability on the nitge. — 
Jack v. Nanoosk Wkllinoton Col- 
UERiEfc*. Ltd., [19251 3 D. L. R. 398; 
[19251 2 W. W. R. 267 ; 35 B. C. R. 
29').— CAN. 


PART I. SECT. 8, SUB-SECT. 16. 

499 ii. .] — The succoss of 

a plea of non est factum does not 
necessarily depend on the establishing 
of fraud. If it can properly bo said 
that the mind of the signer of the docu- 
ment in question did not accompany 
his signature, & there Is no eetofjpel, 
the plea succeeds. 

M., the female deft., wliilo the vice- 
president of a co., signed a document 


by which she personally guaranteed 
payment of the co.’s iridobtodnoss to 
pltf. hank. On the faith of said 
giraranteo & of a similar guarantee by 
her husband the l)ank gave up a 
guarantee of another person & con- 
tinued to make advances to the co. 
M. novor intended to sign, & did not 
know she was signing, u personal 
guarantee ; she did not read the docu- 
ment or make any Inquiries about It & 
was not Informed of Its contents, but 
thougljt she was signing a co. form as 
an official of the co. for the co. ; — 
TIrld : although there was no fraud 
or mlsroprosentatlon involved & M. 
did not exercise reasonable care in 
signing the guarantee, & although the 
bank na<l acted upon It, she was not 
liable thereon. The signature thereto 
was not in contemplation of law her 
signature ; she did not owe the bank 
the duty necessary to support an 
estoppel by negligence ; & on the 

evidence the essentials of estoppel by 
representation as distinct from estoppel 
by negligence, were not eMtablished. — 
Imperial Bank of Canada v. MoLel- 
LAN, [1934] 1 W. W. R. 65.— CAN. 
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Cases 681— 702< 


English and Empirs Digest Supplehent, 


Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 


681 • Add. Annoiationa : — Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co. (1927), 44 R. P. 0. 
367 ; British Thomson-Houston Co. v. Metro- 
politan- Vickers Electrical Co. (1928), 46 
R. P. C. 1 ; Soci4t<^ Anonyme Servo-IYein 
Dewandre v. Citroen Cars, Ltd. (1929), 47 
R. P. C. 221. 

682. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1929] 
1 K. B. 400. 

687. Add. Annotations : — Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 

1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 646 ; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1937] 1 K. B. 1. 

692. After this case insert See, generally. Con- 
tract, Vol. XII., pp. 79 et aeq.^' 

697. Add, Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

608. Add. Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

621. Add. Annotations : — Consd. Re Arden, Short 
V. Camm, [1936] Ch. 326. Rj Id. I. R. Comrs. 
V. Raphael, I. R. Comrs. v. Ezra, [1936] A. C. 
96. 

622. Add. Annctationa : — Apld. G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 67. Refd. Abrahams v. 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405 ; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 169. 

626. Add. Annotations : — Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328 ; 
Reardon Smith Lines, Ltd. v. Black Sea & 
Baltic General Insurance Co., Ltd., [19381 

2 All E. R. 706. 


627. Add. Annotation : — Refd. Greenhill v. Federa 
Insce. (1926), 96 L. J. K. B. 717. 

631. Add. Annotations : — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V. Murphy (1924), 41 T. L. R. 163. 

669. Add. Annotation : — Refd. Be Sassoon, I. R. 
Comrs. V. Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 868. 

662, Add. Annotation : — Consd. Be Sassoon, I. R. 
Comrs. V. Raphael, Be Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 868. 

666. Add. Annotations : — Apld. Saunders v. Young’s 
Brewery (1926), 42 T. L. R. 136 ; Be Soci6t6 
Intercommunale Beige d’ Electricity, Feist v. 
Society Intercommunale Beige d’ Electricity, 
[1933] Ch. 684. 

667. Add. Annotation : — Refd. I. R. Comrs, v . 
Raphael, I. R. Comrs. v. Ezra, [1936] A. C. 96. 

666. Add. Annotation : — Refd. Be Sassoon, I. R. 
Comrs. V. Raphael, Be Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 868. 

688. Add. Annotations : — Apld. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 716. Consd. Shipley 
Urban District Council v. Bradford Corpn. 
(1930), 164 L. T. 444. 

697. Add. Annotations : — Consd. Lazard Bros. & 
Co. V, Brooks (1932), 37 Com. Cas. 224. Refd. 
Samuel v. Dumas, [1924] A. C. 431 ; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

700. Add, Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

701. Add. Annotation : — Refd. The Penelope, 

[1928] P. 180. 

702. Add. Annotation : — Consd. Be Sassoon, R. 
Comrs. V. Raphael, Be Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. 


PART III. SECT. 1. 

sd. Parent <£- child bearing same name 
— No addition of** senior " or ** junior *’ 
— Presumption in fauour of parent .] — 
New Bhunswick Power Co. v. Prick 
Hatt (1924), 62 N. B. R. l.—OAN. 

PART III. SECT. 2. 

576 X. .1 — Inches v. Fooo & 

Dowung (1870), 13 N. B. R. (2 Han.) 
149.— CAN. 

PART III. SECT. 3. SUB-SECT. 3.— A. 

632 ii. .] — MANTjFAorrR- 

BRS Life Insurance Co. v. Swinney, 
[1925] 2 D. L. R. 60S.— CAN. 

PART III. SECT. 3, SUB-SECT. 8.— B. 

686 vi. Contract with 

Crown,] — Held: (1) whore the real 
intention of the parties can be clearly 
ooUeoted from the lanffua^e within the 
four oomers of a deed or instrument in 
writing, ots. are bound to give efleot 
to it by supplying anything necessarily 
to be inferred from the terme used, & 
by rejecting as superfluous what is 
repugnant to the real intention so 
gathered : (2) a oontraot ought to 

roooiye that oonstruotion whloh will 
beet oileotuate the Intention of the 
parties to be ooUeoted from the whole 
agreement, greater regard being had 


to the clear intention of the parties 
than to any particular words whloh 
may have been used in the expression 
of their Intent. The terms of the 
agreement are to bo drawn partly 
from the written document & partly 
from oU the surroundings of the written 
dooumont, suoh as the nature of the 
transaction with regnaird to which the 
document is brought Into life ; (3) the 
Crown is not bound by the error or 
Inadyertenoe of its offloers, nor by any 
doUberate intention of its omcers 
without proper authority to alter the 
terms of a written agreement. — R. v. 
Peat Fuels, Ltd., (19301 Ex. 0. R. 
188.— CAN. 

706 xi. .]— In de- 

oiding whether a given transaction is 
an out; Sc out sale with a oondltion for 
re-purchase or a mt^. by oouditional 
sale, it is the intenUon of the parties 
at the time of entering Into the transac- 
tion which must be regarded. That 
iutention must be gathered from the 
terms of the deed itself Sc the surround- 
ing oiroumstanoes. — Diskawbad e. 
Mukamnad (1923), I. L. R. 46 AIL 
58.— IND. 

706 xli. ; .1— The in- 

tention of the parties to an instrument 
must be polleoted from the luiguage of 
the instrument. Sc may be elucidated 
by the oonduot they have pursued. — 
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Midnaforb Zamindari Co., Ltd. v. 
Muktakeshi Patrani (1926), I. L. R. 
6 Pat. 61.— IND. 

PART III. SECT. 8, SUB-SECT. 4. 

716 xxi. .] — When a person 

agrees to purchase, he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different intention, but 
the whole document must be con- 
strued Sc may show that such implica- 
tion is not to be drawn. — Grieve 
MoGlory, Ltd. v. Dome Lumber Co., 
Ltd. Sc Thompson, [19231 2 D. L. R. 
154 ; 1 W. W. R. 989.— CAN. 

716 xxii. .] — Babtel V. Beyba 

(N. B.), (19261 1 D. L. R. 1196.— CAN. 

716 xxiil. .] — When under the 

terms of a Habuliyat a rent in kind is 
reserved Sc its price is also menrioned 
the intention is to be gathered with 
reference to expressions used in other 
parts of the document. — Juram Man- 
ual V. Ram Manual (1927), I. L. R. 
65 Ctdo. 808.— IND. 

716 xxiv. .1 — ^Tho rule govern- 
ing the interpretation of a deed is that 
the deed must be read as a whole in 
order to aaoertaln the true meaning of 
several olanses. Sc that the words of 
each clause should be so oonstnied as 
to bring them into harmony vrith the 
other provisions of the deed« if that 
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748. Add, Annotation: — Retd. Herbert’s Trustee 
V. Higgins, [1926] Oh. 794. 

760. Add, Annotation: — Refd. Re Hammond, I^arry 
V, Hammond, [1924] 2 Ch. 276. 

778. Before this case add “ SeCy nowy Law of 
Property Act, 1926 (c. 20), s. 61.*’ 

786. Add, Annotations : — ^Apld. Re Jenkins, 

Jenkins v, Davies (1931), 100 L. J. Ch. 266. 
Consd. Barras v, Aberdeen Steam Trawling & 
Fishing Co., Ltd., [1933] A. C. 402 ; Re 
Sassoon, I. R. Comrs. v, Raphael, Re Sassoon, 
I. R. Comrs. v, Ezra, [1933] Ch. 858. Refd. 
The Ruapehu, [1927] P. 47 ; Shaw v. Public 
Tmstee (1929), 141 L. T. 405 ; Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1938] 2 All E. R. 706. 

792. Add, Annotation : — Consd. Lorden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

798. Add, Annotation : — Refd. Hvalfangerselskapet 
Polaris Aktieselskap v, Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Caa. 1. 

810. Add, Annotation : — Refd. Re Morgan & Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 

812a. .] — Und< r an agreement dated 

May 6, 1912, applt. corpn. agreed to supply 
certain additional water to reap, council if 
the council required it, subject to the right 
which the corpn. retained of drawing water 
not exceeding 250,000 gallons “ a day,” at 
** a pro rata charge as is £540 for 450,000 
gallons subject to measurement ” ; the 
a^greement also provided that certain water 
rights of the council under prior agreements 
should be preserved. Under those agi-ee- 
ments the council were entitled to draw 
water from land of the corpn. during terms 
expiring in 1945 at annual rentals of £250 & 
£290. Other water rights granted under the 
agreement of May 6, 1912, were made pay- 
able for by the council at the same rate as 
was paid by the council under the prior 
agreements. In June, 1934, the council 
wished to take the benefit of the agreement for 
the supply of additional water, but contended 
that the charge for the same therein expressed 
should be amended so as to be read as ” a 
pro rata charge as is £540 per armum for 
450,000 gallons per diem subject to measure- 
ment.” The coimcU brought this action for 
a declaration that the clause should so be 
read : — Held : the principle of construction 
laid down by Coleridge, J. in Shore v. 
WilsoUy 9 Cl. & F. 355, at p. 525, that where 
language was used in a deed which in its 
primary meaning was unambiguous such 
primary meaning must be taken conclusively 
to be that in which the writer used it, was 
qualified by that learned judge by excepting 
the case in which the primary meaning was 
excluded by the context & was not sensible 
with reference to the extrinsic circumstances 


in which the writ/cr was placed at the time 
of writing. In Neale v. NeaUy 79 L. T. 
629, the Ct. of Appeal objoct/ed only to 
extrinsic evidence being introduced where 
the words of the document only admitted 
of one meaning ; the primary meaning in 
the present case was excluded by the context, 
& was therefore not decisive. In proper 
cases, if necessary, words could be supplied 
to give effect to the obvious & apparent pur- 
pose of the document where the langpiago 
as a whole carried with it the meaning sought 
to be attached to it. Therefore the words 
“ per annum ” & ” per diem ” must bo read 
into the clause in question.— Shipi*ey Urban 
District Council v. Bradford Coiu*n., 
[1936] Oh. 375, 399 ; (1930), 105 L. J. Oh. 
225, 232 ; 154 L. T. 444 : 80 Sol. Jo. 185, 
0. A. 

815. Add. Annotation : — Consd. Stewart v, Sasha- 
lite, Ltd., [1936] 2 All E. R. 1481. 

815a. Recurring words — Same construction.] — 

There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambigmty 
that it is necessary or permissible to resorii 
to the device. — Watson v. Haggitt, [1928] 
A. C. 127 ; 97 L. J. P. 0. 33 ; 138 L. T. 306 ; 
44 T. L. R. 90 ; 71 Sol. Jo. 963, P. 0. 

824a. Donor old & deaf.] — Taylor v. Taylor & 
Barclays Bank, Ltd. (1933), 77 Sol. Jo. 
319. 

826* Add, Annotations : — Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. Refd. Phipps v, 
Rogers, [1925] 1 K. B. 14. 

842. Add, Annotation : — Refd. Brakspear v. Bar- 
ton. [1924] 2 K. B. 88. 

852. Add, Annotation: — Refd. Widnes Foundry 
(1925), Ltd, V, Cellulose Acetate Silk Co., 
[1031] 2 K. B. 393. 

853. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

875. Add. Annotation : — Consd. Liddiard v. Wal- 
dron, [1933] 2 K. B. 319. 

877. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

882. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C 545. 

883. Add. Annotation : — Refd. Foscolo Mango & 
Co. V, Stag Line, Ltd., [1931] 2 K. B, 48. 

898. Add. Annotation : — Consd. Re Ellwood, [1927] 
1 Ch. 455. 

895. Add. Annotation : — Refd. Wilston 8.S. Co. v, 
Weir (1926), 31 Com. Cas. 111. 

900. Add, Annotations: — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
A.-G. V. Blackpool Corpn. (1928), 92 J. P. 60 ; 
Lazard Bros. & Co. v. Brooks (1932), 38 Com. 
Cas. 46. 


intierpretatlon does no rlolenoe to the 
moaiunfr of which they are naturally 
BUBOcmtible. Indeed, it la competent 
to the ot. to dlaiegard the uteral 
meaning if the words are eulBclently 
flexible to bear that Interpretation. 
The duty ot the ct. is to find out the 
intention of the executant from the 
language used by him, but parol 
eridenoe to vary the oontenta of the 
dooument cannot be admitted. — Y ubav 
Am V, Alibhot (1988), L L. R. 10 
Lab. 671.— IND. 


PART III. SECT, S, SUB-SECT. 8.— A. 

778 XXX. .1 — Reid : the words 

“ net prooeeda ” did not mean “ net 
profita." — Scott v, Montoomicrt, 
[1920] 1 W. W. R. 140 ; .'SO D. L. R. 
394 ; 30 Man. L. R. 90.— CAN 

778 xxxi. .]— An expreealon haring 

no technical meaning in an agreement 
between laymen should uot be strictly 
oonatrued. — Carlton Hotbl Co. v, 
Gardiner, [19341 4 D. L. R. 421.— 
CAN. 


d. Head now ** 815a i." 

815a U. .y-Held: evl- 

denco to show that a word waa used in 
a different sense in one sentence from 
that in which it was used in a preceding 
sentence, waa rightly excluded, — 
McDonald v. Halifax Corpn. (1895), 
28 N. 8. R. (10 R. & G.) 84.— CAN. 


PART III. SECT. 3, SUB-SECT. 0. 

874 li. .1 — Shukin v. Demosky 

(Saak.). [1927] 1 D. r - 


. L. R. 649.— CAN. 
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969, Add, Annotation : — Retd. Busby v. Avgherino, 
[1927] 2 Oh. 33. 

970. Add. Annotation : — Retd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

976. Add. Annotation : — Retd. Stockwell v. South- 
gate Oorpn., [1936] 2 All E. R. 1343. 

976. After this case adds — 

Age ot parties to conveyance.] — See Law of 
Property Act, 1926 (c. 20), s. 206 (1) (ii). 

981. Add. Annotation : — Generally^ Retd. Berners 
V. Fleming, [1926] Ch. 264. 

988. Add. Annotation: — As to (1) Retd. Re Sas- 
soon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Oomrs. v. Ezra, [1933] Oh. 858. 

991. Add. Annotation : — Retd. Re Sassoon, I. R. 
Comrs. V. Raphael, Re Sassoon, I. R. Copirs. 
V. Ezra, [1933] Ch. 858. 

1002. Add. Annotation : — Retd. Re Sassoon, I. R. 
Comrs. V. Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. 

1007. Add. Annotation : — Retd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1016. Add. Annotation : — Retd. Westminster Bank 
V. HUton (1926), 136 L. T. 316. 

1028. Add. Annotations ;-T~Consd. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Retd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy, 
[1936] 1 All E. R. 680. 

1032. Add. Annotation : — Retd. CaUard v. Beeney, 
[1930] 1 K. B. 353. 

1062. Add. Annotation: — As to (1) Consd. Ellis 
V. Noakes, [1932] 2 Oh. 98, n. 

1066. Add. Annotation ;-^Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

106'^. Add, Annotation : — Retd. Eldei*, Dempster 
V. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. 0. 622. 


1075. Add. Annotation : — ^Retd. Eshelby v. Fede- 
rated European Bank, Ltd. (1931), 101 L. J. 
K. B. 246. 

1076a. .] — I do not see that a guarantor 

stands in any better position than any other 
contractor, & I do not see that this contract 
is to be construed in any difierent way from 
any other contract. . . . It is to be construed 
with reasonable & proper strictness, as every 
other contract has to be construed (Swift, J.). 
— Eshelby v. Federated European Bank, 
Ltd., [1932] 1 K. B. 264 ; on appeal, [1932] 
1 K. B. 423, C. A. 

1081. Add. Annotations : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 628. 

1090. Add. Annotation : — Refd. Huntoon Co. v. 

Kolynos (Incorporated), [1930] 1 Ch. 528. 
1093. Add. Annotation : — Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 682. 

1097. Add. Annotation : — Refd. Jardine v, A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

1098. Add. Annotation : — Refd. Gregg v. Richards, 

• [1926] Ch. 621. 

1099. Add. Annotation: — Refd. Humphery v. 
Wilson (1929), 141 L. T. 469. 

1106. Add. Annotation : — Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1107. Add. Annotations : — Reid. Gregg v. Richards, 
[1926] Ch. 521 ; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 642 ; 
Diggins V. Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509; I. R. Comrs. v. 
Dalgety & Co., [1930] A. C. 627. 

1109. Add, Annotations : — Refd. Reed v. Page & 
East (1926), 42 T. L. R. 744 ; Svenssons 
(C. Wilh.) Travaruaktiebolag v. Cliffe S.S. Co. 
(1931), 37 Com. Cas. 83. 


PART III. SECT. 8, SUB-SECT. 18.— 
B. (b). 

948 vl. .] — As soon as there Is 

an adequate & suffloient definition, 
with oonvonient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate It. — Darapale, rto. v. Nazir 
(1923), I. L. R. 60 Calo. 394.— IND. 

949 xvl. .1— WiisoNv. R..[1926] 

Bxoh. O. R. 8.— CAN. 

PART III. SECT. 3. SUB-SECT. 14. 

951 ii. ,] — Price Brothers & 

Oo., LTD.r. R.,tl926] 3 D. L. R. C42, 
—CAN. 

PART III. SECT. 8. SUB-SECT. 15. 

1 i, Crown gra'nia.] — The doctrine 

of omnia prmaumuntur rite ease acta 
sboTild apply in its fullest extent in 
respect to the compliance with statutory 
oonditlons In the obtaining of Crown 
grants for purchase or pre-emption 
under the Land Act, &, though it 
may be shown in a proper case that 
irT€«ularity, error or deception have 
tn laot led to the issuance of such a 
grant, yet before It can be attacked the 
CJrown must be, at least, a party to the 
proceedings 8c the issue will, in many 
oases, depend upon the attitude taken 
by the Crown. — North Pacific 
Lumber CJo. v. Satward, [19181 2 
W. W. R. 771 ; 24 B. C. R. 273.— CAN. 

PART HI. SECT. 8, SUB-SECT. 16. 

r i. — Grant of easement — Refer- 
tnce to plan — Plan omitted.] — Held: 
where there was no plan, parol ovidenoe 
was admissible to identify the land. — 


Banks Peninsula Kleotbio Power 
Board v. Akaboa Borough Council, 
[1923] N. Z. L. R. 880.— N.Z. 

PART III. SECT. 3, SUB-SECT. 18.— A 

988 vi. .] — Where there are two 

possible interpretations of a contract 
& one would lead to an obvious absur- 
dity or iniustlce, the other interpreta- 
tion is to bo oooepted. — Thompson v. 
North Battleford, 119241 1 D. L. R. 
159; 1 W. W. R. 61.— CAN. 

988 vii. .1 — Re Ford & Hardy 

(Out.), 11920) 2 D. h. R. 749.— CAN. 

988 vill. Canadian Steve- 
doring Oo„ Ltd. v. Robin Line S.S. 
Co., Canadian Stevedoring Co., Ltd. 
V. SEAS Shipping Co. (B. 

4 D. L. R. 014 ; [19271 2 
737.— CAN. 

PART III. SECT. 8. SUB-SECT. 21. 

b i. Award — Compulation of 

hours worked.] — An award made by the 
Commonwealth Ct, of Conciliation & 
Arbitration between the Seaman’s 
Union & various resps., of whom deft, 
oo. was one, provided In respect of 
deckhands that ** the time taken for 
meals partaken while the vessel is 
under way shall not be Included.” 
Deft. oo. in reckoning the hours worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port : — Held : in 
the absence ot a custom or usage to 
support such a deduction, the maxim 
expreasio unius esl exclusio alterius 
applied, & the appesd was allowed. — 
The Federated Seamen’s Union of 
Australabia e. Tbs Huon, Ceunnsl 
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O.), [1927] 
W. W. R. 


& Peninsula Steamship Co., Ltd., 
[1925] Tas. L. R. 1.— AUS. 


PART III. SECT. 4, SUB-SECT. 1. 

1144 X. Blanks in printed form 

not filled in.] — Re Dfjupsey & Midland 
L. Si S. Co., [19261 4 D. L. R. 570.— 

CAN. 

1144 xi. .1 — Canadian Col- 

uekies (Dunsmuir), Ltd. r. Duns- 
MUiR, Dunsmdir V. Mackenzie (1911), 
18 B. C. R. 538.— CAN. 


1144 xii. .1 — Laohman Das v. 

Ram Prasad (1927), I. L. R. 49 All. 
680.— IND. 

1144 xiii. .] — Parol evidence to 

vary a written instrument rejected, 
although it was doubtful If it contained 
all the agreement between the parties. 
— McAlpine V. How (1862), 9 Qr. 372. 
—CAN. 

h i. .1 — Willard v. McNab 

(1851), 2 Or. 601.— CAN. 

b ii, .1 — Papineau v. Guard 

(1851), 2 Gr. 512.— CAN. ‘ 

h iil. .1— McGill tJ. McGlabhan 

(1857), 6 Gt. 324.— CAN. 

h Iv. .] — Held: under the cir- 

cumst^ces of this case, oral testimony 
was etdmlsslble. As both parties were 
admitting the existence of some con- 
tract for the trailer of shares, parol 
evidence could be adduced to deter- 
mine whether the transfer was con- 
ditional or unconditional 8c whether 
the shares were to be returned to the 
resp. & his associates as having been 
merely loaned.— SisooB Gold Mines, 
Ltd. V. Bltakowbki, [1935] S. O. R. 
193 ; 1 D. L. R, 613.— €AN. 
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1152. Add. Annotaiion : — Refd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1157a. ^]--Anon. (1849), 13 L. T. O. 8. 325. 

1162. Add. Annotation : — Refd. Shipley Urban 
District Council v. Bradford Corpn., [1930] Ch. 
376. 

1171. Add. Citation 109 L. T. 820. 

1172. Add. Annotation : — Refd. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 

1176. Add. Annotation : — Refd. Tsang Chuon v. 
Li Po Kwai, [1932] A. C. 715. 

1177a. .] — Davis v. Symonds (1787), 1 Cox, 

Eq. Cas. 402 ; 29 E. R. 1221. 

1185. Add. Annotation : — Refd. Newsholmo Bros. 
V. Road Transport & General Insce. Co., [1929] 
2 K. B. 356. 

1192. Add. Annotation : — Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1920] A. C. 414. 

1205. Add. Annotations . — Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41 T. L. R. 73. Refd. Frenkel v. MacAndrews, 
[1929] A. C. 645 ; Foscolo Mango & Co. v. 


Stag line, Ltd., [1931] 2 K. B. 48 ; The 
Torni, [1932] P. 27 ; The Njegos, [1936] 
P. 90 ; Rdhrdon Smith Lines, Ltd. v. Black 
Sea & Baltic General Insurance Co., [1938] 
2 All E. R. 706. 

1223. Add. Amiotation : — Refd. Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1938] 2 All E. R. 706. 

1230. Add. Annotaiion : — Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 

L. J. Ch. 620. 

1235. Citations : — For the existing citations sub- 
stitute “ Gkevtlle V. Attkins (1829), as 
reported in 4 Man. & Ry. K. B. 372 at p. 
379.’^ 

1237. Add. Annotaiion Refd. Re Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotation: — Refd. Jacobs r. Batavia 
& General Plantations Trust (1924), 93 

L. J. Ch. 520. 

1304. Add. Annotaiion: — Refd. Eldon (liOrd) v. 
Dedley Bros., [1935] 2 K. B. 1. 

1307. Add. Annotation : — Refd. IIvaKangcrsel- 

skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Corn. Cas. 1. 


1174 1. A8 to nature of transaction — 
Absolute conveyance — Relationship of 
mortgagor d: mortgagee..] — Where a 
registered Instnimont clearly shows a 
transactioD between the parties to bo 
a sale, oral ovidouce to show that it 
was intended to be a mtge is inadmis- 
sible in evidence. — M auno Shwb Phoo 
V. Madng Tun Shin (1927), I. L. R. 
5 Ran. 644.— IND. 

PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. .] — Whore parties 

to a contract have set out Its terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
moans of oral evidence. — S teink v. 
Mathieu. [1923] 3 W. W. R. 493.— 
CAN. 

1176 xxix. .] — Where an ori- 

ginal agreement has compiled wltn 
Stat. Frauds, evidence of an alleged 
parol variation of its terms is inadmis- 
sible. — H all v. Goldstone, [19231 
N. Z. L. R. 916.— N.Z. 

1176 XXX. ,] — Raster v. 

Cowan, 11925] 2 D. L. R. 712 : [1925] 

2 W. W. K. 186 ; 21 Alta. L. R. 36C : 
revsg., [1923] 4 D. L. R. 491 ; [1923] 

3 W. W. R. 610.— CAN. 

1170 xxxi. .] — Dofts. excepted 

to a declaration on the ground that 
pltf. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expressly claimed a canceUtition, ratifi- 
cation, or reformation of the deed of 
transfer : — Held : the exception should 
be upheld. — A dam v. Jhavary (1925), 
46 N. L. R. 190.— S. AF. 

1176 xzxii. .] — Bartel v. Be- 

YKA (N. B.), [1926] 1 D. L. R. 1196.— 

CAN. 

1176 xxxiil. .] — Tyson v. Aber- 

crombie (1888), 16 O. R. 98.— CAN. 

1176 xxxiv. .1 — Lilly r. Pitt- 

man (1899), 8 Nfld. L. R. 170.— NFLD. 

1176 XXXV. .] — Where on 

agreement signed by deft, was not 
accepted by pltf., & there was no 
memorandum in writing of the agree- 
ment actually entered into between 
the parties : — Held : the rule pro- 
hibiting the introduction of oral 
evidence to vary the terms of a 


writing had no application. — D ohey 
t). Gray (1908), 42 N. S. K. 259.— CAN. 

1176 xxxvi. .]— The rule of law 

that extrinsic evidence Is not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within it. --Four.’. AN v. Union Trust 
CX)., Ltd., 3. C. R. l.-CAN. 

1176 xxxvii. - Kkkwatin 

Power Co. r. IvEEuatin Flour Mi 
Ltd., Kkewatjn j'owkr Co. v. 
Lake of the Woods i!.iLLiNO Co., 
1928] 1 D. L. li. 32 ; 01 1. . L. H. 303; 
affd.. [1929] 3 L). L. R. 199 ; 03 O. J.. R. 
007. — CAN. 

1176 xxxviii, — — .]— Lake of the 
Woods Milling Co. v. Vincent, [1928] 
2 I). L. K. 145. -can. 

1176 xxxlx. .] — Source Re- 

search Bureau v. Foster, [1931] 2 
1). L. li. 335 ; 2 M. P. li. 537. CAN. 

1189 i. .] — Held : parol evi- 

dence was not admisKll)le to contradict 
a statement In a document as to owner- 
ship by showing that u wife, in sign- 
ing it, was acting as agent of her 
husband. — K atzman v. Ownatiomk 
Realty Co., [1924] 1 1). L. K. 201 ; 
[1924] S. C. R. 18.— CAN. 

1222 Iv. .] — Advance 

Rumkly THRF.8nER Co. V. Manhke, 
[1920] 3 W. W. R. 78.— CAN. 

1228 ii. — — Blakie v. 

McLennan (1901), 33 N. S. K. 558. — 
CAN. 

PART III, SECT. 4. SUB-SECT. 3. 

1237 V. .] — When the ct. infers 

that a written document was not 
intended by the parties to oontain the 
whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must bo sought 
in the conduct & language of the parties 
& the surrounding circumstances. — 
Connors v. McGregor, [1924] 2 

D. L. R. 86 ; 2 W. W, R. 294 ; 20 
Alta. L. R. 289.— CAN. 

1237 vi. 1. — Extrinsic evidence 

to add a condition to a concluded 
contract ; — Held : not admissible. — 
Forman v. Union Trust Co. (Can.), 
[1927] 1 D. L. R. 68.— CAN, 

1237 vil. .] — Barker tj. 

WiNKLEB, 11931) S. C. Ik 233 ; [1930] 


4 1). L. R. 2GG ; rrvsr;.. [1930] 1 D. L. R. 
557 ; 24 Alta. L. K. 258; [1929] 3 

W. W. R.4G5 ; revsg., [1929] 4 I). L. R. 
107.— CAN. 

1237 viii. .V-“'Tn a vendor’s 

action for specltic j)erfonuaiico of an 
agreement for the sale .»f land deft, 
pleaded (inter aiiu) tliat pltf. had repre- 
sented that t.be lands in question 
iiududed a certain number of acres of 
irrigated land for which she held water 
rights, whereas tlu’i fact was tliat she 
know that the quantity of wattir she 
was entitled to receive was sufilciont 
for only a part of said acreage. The 
formal agreement for sale made no 
reference to any of tlio lands as irrigated 
or to any water rights with respect to 
the land sold. It was cout,endod, 
altimugh the point had nolMier been 
raised by the ploatlings nor any ainond- 
mont thereof sought, that the written 
agreement did uot contain all of the 
contract, but that the correspondence 
preceding the agreement should bo 
t reated as part of the contract : — 
Held : there wfis nothing in the present 
case to bring It within any of the 
exceptions to the rule that extrinsic 
evidence is not admissible to add to an 
agreement reduced to writing. — 
Whitney v. MacLean, [1932] 1 W. W. 
K. 417 ; 26 Alta. L. R. 209.- -CAN. 

PART III. SECT. 4 . SUB-SECT. 4 . 

e I. — — .] — Lively v. Shurena- 
CADIK Lumber Co., [1931] 1 I). L. R. 
985.— CAN. 

1266 xlx. — ] - A latent defect 

In a grant cannot be remedied by parol 
avlderieo. In order to correct an error 
In the descriptive part of a grant by 
parol evidence, the evidence must bo 
such as to leave no doubt of the 
intention of the grantor. — Brennock 
V. Frarkr (1853), 2 N. 8. U. (James), 
178.— CAN. 


PART III. SECT. 4, SUB-SECT. 6.— A. 

m I. .] — Held: oral cAddence 

was admissible to explain the sur- 
rounding clrcu Distances. — StruECTER v. 
ScHNiER, Bchnier V. ScHEUTER (Man.), 
[19271 3 D. L. R. 1167 ; [1927) 3 

W. W. R. 111.— CAN. 

c i. .] — Herron v. MaVland 

(Alta.), [1927] 4 D. L. R. 171 ; [1927] 
2 W. W. R. 768 ; affd., [1928] 2 D. L. R. 
858 ; [1928] 8. cTr. 22.5.— CAN. 


29 


33 


J.s. 



Cases 1807a— 1628. English and Empibe Digest Supplement. 


1807a. .] — The ct., though in construing a 

document it is entitled to be put in possession 
of the circumstances in which it was exe- 
cuted, is not entitled to receive evidence for 
the purpose of contradicting a document 
which is unambiguous (Russell, J.). — 
Davies v. Powell Duppryn Steam Coal 
Co., [1920] W. N. lU; affd. (1921), 91 
L. J. Ch. 40, C. A. 

1822. Add. Annotation : — Retd. NagoremuU v. 
Triton Insce. (1924), 41 T. L. R. 168. 

1325. Add. Annotation : — Refd. Eldon (Lord) v. 
Hedley Bros., [1936] 2 K. B. 1. 

1827. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1829a. .] — Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Mabston v. Roe d. Pox (1838), 
8 Ad. & El. 14 ; 2 Nev. & P. K. B. 604 ; Will. 
Woll. & Dav. 712 ; 8 L. J. Ex. 293 ; 112 
B. R. 742, Ex. Ch. 

Annotationa : — Consd. Israeli tj. Ilodon (1839), 2 Moo. P. C. C. 
51. Befd. Matson v. Magi’ath (1849), 1 Rob. Eccl. 680. 

1888. Add. Annotation : — Refd. Callard v. Beeney, 
[1930] 1 K. B. 363. 

1364.‘ Add. Annotations : — Consd. Boot v. Uttoxeter 
U. D. C. (1924), 88 J. P. 118. Refd. Hillas 
Co. V. Arcos, Ltd. (1932), 147 L. T. 603; 
Hvalfangerselskapet Polaris Aktieselskap v. 
Unilever, Ltd., Hvalfangerbolskapet Qlobus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1. 

1883. Add. Annotation : — Consd. Stumbles v. 

Whitley (1929), 46 T. L. R. 37. 

1886. Add. Annotations : — Consd. Uvalfangersel- 
skapot Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. Refd. 
HiUas & Co. V. Arcos, Ltd. (1932), 147 L. T. 
603. 


1401. Add* Annotaiion: — Refd. Sherwood v. 
Tucker, [1924] 2 Ch. 440 

1418. Add. Annotation : — Refd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1424. Add. Annotation : — Refd. Adelaide Electric 
Supply Co. V. Prudential Assurance Co., [1934] 
A. C. 122. 

1480. Add. Annotation : — ^Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1448. Add. Annotaiion: — Refd. Marbd v. George 
Edwardea (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1461. Add. Annotation : — Refd. Reading Trust v. 

Spero (1929), 46 T. L. R. 117. 

1459. Add. Annotations: — Refd. /n the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
Smith V. Thompson (1931), 146 L. T. 14. 
1469. Add. Annotation : — Distd. Crediton Gas Co. 

V. Crediton U. C., [1928] Ch. 447. 

1471. Citations : — For the existing citations read 
“Mildmay’s Case (1584), 1 Co. Rep. 176 a,- 
Jenk. 247 ; 70 E. R. 379 ; stfh nom. Mildmay v. 
’ Standish, Cro. Eliz. 34 ; Moore. K. B. 144,’' 
1486. Add. Annotation : — Refd. Bird v. I. R. 

Oomrs. (1924), 12 Tax Cas. 785. 

1513. Add. Annotations : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142 ; Hawkesworth v. Turner 
(1930), 46 T. L. R. 389. 

1515. Add. Anyiotations : — Refd. Coleridge-Taylor 
V. Novello & Co., [1938] Ch. 608 ; Knight 
Sugar Co. v. Alberta Railway & Irrigation 
Co., [1938] 1 AU E. R. 266. 

1516. Add. Annotations : — Consd. Lawrence r. 
Cassel, [1930] 2 K. B. 83. Refd. Knight 
Sugar (yo. V. Alberta Railway & Irrigation 
Co., [1938] 1 All E. R. 266. 

1526. Add. Amiotation : — Refd. Coleridge-Taylor 
V. Novello & Co., [1938] Ch. 608. 


PART III. SECT. 4, SUB-SECT, 6.— B. 

1341 xlil. .] — Lewis & SiLm 

V. Hughes (1906), 13 B. O. R. 228.— 

CAN. 

1841 xiv. .] — An agreement for 

tho sale of land was evidenced by a 
receipt, which did not epeclfy the land : 
— Held : parol evidence was aoimssible, 
In an action for spociflo performance 
of the asrroement, to show what was 
the subject-matter. — B axter v. Rollo 
(B. 0.) (1912), 21 W. L. R. 892 ; 5 
D. L. R. 704 ; 2 W. W. R. 780.— CAN. 


tp. Accoimi.] — Held : parol ovldeuoo 
was admissible, to show what an 
aooonnt referred to In an ogrreoment 
was, & to Indentlfy such account. — 
Dbs Drisay V. Glencross (1850), 12 
N. B. R. (1 Hon.) 106.— CAN. 


PART III, SECT. 4, SUB-SECT, 7. 

K i. “ IHght of way clearimj .**] — 

.* extrinsic evidence was properly 
admitted to show that amongst railway 
contractors, & In railway construction 
work, tho above words had acquired 
a special &; technical moaning, & applied 
only to land requiring to be cleared & 
not to the full area of tho right of way. 
— Laine V. Kennedy (1914), 43 

N. B. R. 173.— CAN. 

g 11. ** Wood cutHng myage .**] — 

Where on insurance policy contained 
an e:(reptlon tliat the ship was not 
oover^ if lost when engaged on a 
wood cutting vovage, the ct. refused 
to allow parol evldonoo to be given In 
explanation of the word **wood.*' — 


Thomas v. Marine Insuranob Co. 
(1857), 4 Nfld. L. R. 173.— NFLD. 

g iii. “ Stock-in-trade.”] — By a 

contract in writing applte. sold to resp. 

the business . . . including the good- 
will & stock -hi -trade In connection 
therewith ” : — Held : tho word “ etock- 
In -trade " mig;)it In certain circum- 
stances mean something more than 
merchandise, &. evidence was thoroforo 
admissible to explain Its meaning. — 
Kajee Bros. v. Mooba (1930), 51 
N. L. R. 273.— S. AF. 


PART III. SECT. 4, SUB-SECT. 8.— A. 

1396 X. .] — The 

doctrine of contemporanea exposUio is 
applied, speaking generally, only where 
the ooutraot is ambiguous. — M yers r. 
Union Natural Gas C/O. (1922). 63 
O. L. R. 88.— CAN. 

1396 xi. — — .] — Rc 

Canadian Northern Ry. Co. & 
Ottawa, 11924) 4 D. L. R. 1217 ; 66 
O. L, R. 153,— CAN. 

PART III. SECT. 4. SUB-SECT, 11.— D. 

St. To prove iUegality of consideration 
— Evidence inadmissible.}— 

V. Dauphinke (1924). 57 N. S. R. 506. — 

CAN. 

PART III. SECT. 4, SUB-SECT. 11.— 
E. (a), 

1496 Iv. — .) — Averbach v. 

Bloom & Dworkin (Can.), [1927] 8 
D. L. R. 721.— CAN. 

1609 vL .] — Where a party 

enters into a*written agreement, under 

30 


seal, for the sale for a certain sum of 
all his right, title, share & interest in 
a certain business, evidence is inadmis- 
sible to prove a prior verbal a^ement 
for the sale of the goodwill of the 
business for a sum in addition to the 
amount so specified In the written 
agreement. lii this case the prior 
collateral agreement was not interfered 
with by the subsequent written agree- 
ment. It was a parol condition on 
which the written agreement depended. 
-Austin v. Boone (1866), 6 N. S. R. 
(2 Old.) 149.— CAN. 

1509 vil. .) — As between 

the actual parties to an outright 
conveyance a contemporaneous oral 
agreement to allow repurohase cannot 
be proved, but If the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
veyance, although the oonveyanoo was 
given on his behalf, ho prove that 
there was such an agreement. — Ma 
Mi V. Mauno Aung Dun (1928), 
I. L. R. 6 Ran. 376.— IND. 

PART IIL SECT. 4, SUB-SECT. 11.— 
E. (b). 

16£9ii. .y—Eeld: the trial 

Judge bad been In error In construing 
a deed in the light of anteoedent oorre- 
spondenoe between the parties, it 
being well settled that even a formal 
anteoedent oontraot cannot be looked 
at to control the terms of a oonveyanoe. 
— Wadia V. Secretary of State for 
India (1928), L. R. 66 Ind. App. 61.— 
IND. 



Vol. ZVn. — ^Deeds. Oases 1684— 1678a. 


1684. Add. AnnoiaUon : — Held. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. 

1537. Add, Annotation : — Consd. Jacobs v. Batavia 
& General Plamtations Trust, [1924] 2 Ch. 
329. 

1662. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1676. Add. Annotations : — Folld. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins V. Hopkins, [1923] 2 K. B. 617 ; 
Jameson v, Kinmell Bay Land Co. (1931), 
47 T. L. R. 410. 

1676s. Condition of houses on building 

estate.] — A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie. — MrLLEn v. Cannon Hill Estates, TjTd., 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740 ; 
144 L. T. 667 ; 76 Sol. Jo. 166. 

Jnnotationfi : — Consd. Hopkins r. Wood ham, [lUIiH] I All 
E. R. 692. Refd. Porry . . Sharon. [19;^7J 1 All E. K. 1590. 

1582. Add. Annotaiio w : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. PhUlips 
(1923), 130 L. T. 142. 

1583. Add. Annotations : — Folld. Jameson v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
693. Consd. Jacobs Batavia & General 
Plantations Trust (1924), 93 h. J. Ch. 620. 
Refd. Michael v. PhUlips (1923), 130 L. T. 
142 ; Hodges v. Jones, [1935] Ch. 657. 

1588a. Sale of land — Agreement to construct 

road.] — An estate co., by their agent, orahy 
promised an intending purchaser of a build- 
ing plot that a road, marked on a plan shown 
to turn & giving access to the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Relying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him : — Held : the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, & that evidence 
of its terms could be given without contra- 
vening the rule that parol evidence may not 
be given to vary the provisions of a written 
, agreement. — J ameson v. Kinmell Bay Land 
C o., Ltd. (1931), 47 T. L. R. 693, C. A. 

Annotation: — Refd. Hodges v. Jones, (1935] Ch. 657. 


1591. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. V, Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Ch. 858. 

1607. Add. Annotations : — Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1926), 134 L. T. 303 ; Eelston Tile 
Co. v. Winget, Ltd., [1936] 3 AU E. R. 473. 
Refd. Cunard S.S. Co. v. Buerger (1926), 136 
L. T. 494 ; Frenkel v. McAndrews & Co., 
[1929] A. C. 545 ; Kaufmann v. British 
Surety Insce. Co. (1929), 45 T. L. R. 399 ; Stag 
Line, Ltd. v. Foscolo Mango & Co. (1931), 
48 T. L. R. 127 ; Connolly Shaw, Ltd. v. 
Nordenfjeldsko S.S. Co. (1031), 60 T. L. R. 
418 ; North & South Insurance Corpn., Ltd. 
V. Na.ti(.»nal Provincial Bank, Lid., [1936] 1 

K. B. 328 ; Reardon Smith Lines, I^id. v. 
Black Sea & Baltic General Insurance Co., 
[1938] 2 All E. R. 706. 

1622a. Deed of separation.] — Articles of separation 
between John Wright Honniker Wilson & 
Mary Wright Henniker Wilson, his wife, 
provided that all the rents, taxes, <& other 
outgoings in respect of certain estates, which 
were originally the property of the latter, 
should bo paid by tlio former up to a day 
named, & that, after that day, they should 
be paid by Mary Wright Henniker Wilson, 
& that John Wright Il(;nruker Wilson should 
be indemnified therefrom, from all the 
present debts dfc liahilitlcH of the said John 
Wright Henniker Wilson : -Held : as the 
words in italics made the clause inconsistent 
with & repugnant to itself, they ought to be 
disregarded. — Wilson v. Wu^shn (1847), 16 
Sim. 487 ; 11 Jur. 340 ; 60 E. R. 708. 

1628. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 

L. J. Oh. 620. 

1652. Add. Annotation : — Refd. Rc Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
8. E. (1926), 70 Sol. Jo. 077. 

1660. Add. Annotation -Refd. Re Sassoon, I. R. 
Comrs. V. Rapliael, Re Sassoon, I. R. Comrs. 
r. Ezra, [1933] Cli. 858. 

1675. Add. Annotations Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43 ; Gurney 
V. Grimmer (1032), 38 (Join. Cas. 7. 

1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract \ they cannot bo used 
to construe added words. — Sassoon (M. A.) 


PART HI. SECT. 4, SUB-SECT. 11.— 
O. (a). 

h i. .1 — McLean v. Johnson, 

[1923] 4 D. L. R. 178; 32 B. C. R. 
495 ; [19231 3 VV. W. R. 913.— CAN. 

h ii. Contemporary oral agree- 

ment acted on by partiea.Y~lu an action 
for foreclosure & sale on default In 
payment of principal, according to the 
written terms of a mtge. : — Held : 
an oral agreement that payment 
would not be exacted until a subse- 
quent date could be proven & enforced. 
— Johnson Investments, Ltd. v. 
Pagritide. (1923] 2 D. L, R. 985 ; 
(19231 2 W. W. R. 736.— CAN. 

ml. Mortgage .] — Dick v. 

Schwartz (Man.), [1926] 3 D. L. R. 
894.— CAN. 

PART IIL SECT. 4. SUB-SECT. 11.— 

G. (b). 

167Si. Evidence admlBsfble — Proof of 


consWerofion. >— Regard may bo bad to 
a collaternJ oral agreement to 
that a deed is in tact founded on 
a valuable consideration. — K irk v. 
Qrkavks, [1924] N. Z. L. 11. 260. — 
N.Z. 

m I. .] — Where a 

complete agreement was contained in 
a written contract & it satisfied Stat. 
Frauds : — Held : an oral arrangement 
as to remuneration was a separate 
collateral agreement. — P erky v. Kh- 
PLKY, [1924] 4 D. L. R. 1280 ; 3 W. 
W. R. 674.— CAN. 

m U. .1 — When the 

ct. infers that a written document woe 
not intended by the parties to contain 
the whole agreement, evldcno© of other 
terms not Included in it may be given 
if they are not Inconsistent with what 
is written. — (C onnors v, MoGrboor, 
11924] 2 D. L. R. 88 ; 2 W. W. R. 294 ; 
20 Alta. L. R. 289.— CAN. 

Q i. .] — The rule that 
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I evi<ionce of a collateral oral contract is 
odmlHHlbJc altJjoiigi) the principal con- 
tract is In WTillng Ib subject at leant to 
one definite Jlrnitalion, viz., tboiigh the 
collateral contract must inevitably, it 
seetiiP, add to the written contract it 
must not vary it In the souse of being 
inconsistent i^f.h, or contradictory of, 
tlie written contract. — L yhnar v. 
National Bank of New Zealand, 
Ltd., [1936] 1 W. W. Ii. 625.~N.Z. 


PART III. SECT. 5, SUB-SECT. 1. 

f 1. .1 — Parties to a written 

contract are not bound by its punctua- 
tion. — W alker v. Botuwell, [19311 
App. D. 70. -S. AF. 

PART III. SECT. 5, SUB-SECT. 4. 

r i, Meaning to worda given 

thmtgh grammatical conatruction faulty.] 
— Re Dempsey & Midland L. & 8. 
Co., [19251 4 D. L. R. 670.— CAN. 



Cases 1678a- 1787. English and Empire Digest Supplement. 


& Sons, Ijtd. r. International Banking 
CORPN., [1927] A. O. 711 ; 96 L. J. P. 0. 163 ; 
137 L. T. 601, P. O. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, “ All offers are 
subject to our usual strike &; guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ” our usual ” 
guarantee clause & that their guarantee 
clause provided {inter alia) that “the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
ufeual engine agreement which was drawn to 
meet the case of engines boin .; supplied to a 
shipowner & not to meet such a case as the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J. Gordon) Si Co., Ltd. 
V. WALI..BEND Slipway & Engineering Co., 
Ltd. (1927), 43 T. L. R. 323, C. A. 

1736a. Letter from town clerk — Reference to 
resolution of corporation to pay costs.] — 
The chief clerk of a hos]dtal conductcMi by 
deft, corpn. wrote a letter to tlie proper 
quarter in respect of the conduct of the 
steward of the hospital, as a result of which 
the steward w^as dismissed. The steward 
thereupon brought an action for libel against 
the chief cl<Tk, who approached certain 
solrs. with a vii'w to their acting for him. 
The chief clerk was not in a position to pay 
th(! costs of an action. The solrs. received 
a letter from the town clerk of deft, corpn. 
in the following L^rms : “ As I understand 
that you are acting for [the c:hief clerk] in 
this actic^n, I beg to inform you that t lie Town 
Council . . . confirmed the recommendation | 
of the hoaltlj committee ... to assist [the I 


I chief clerk] in paying or contributing to his 
costs in defending the action.” Shortly 
before the trial of the action, upon the advice 
of counsel, & after consulting the town clerk, 
a settlement was effected, the chief clerk 
consenting to judgment against him with 
costs & undertaking to withdraw his allega- 
tions : — Held : the terms of the letter were 
not too vague to be enforced & there was a 
contract by the corpn. to pay the whole of the 
solrs.* costs, or such part thereof as was not 
obtainable elsewhere, & the fact that the 
action was settled did not relieve the corpn. 
from its liability. — ^Armstrong, Taylor & 
Whittaker v. Oldham Corpn., [1937] 2 
All B. R. 677. 

1737a. .] — ^Testator directed that unless a 

beneficiary of his residuary estate settled 
other property of his on the lines of the settle- 
ment of testator’s residue, such beneficiary 
should forfeit any interest under the wUl. 
A settlement was made by a beneficiary 
reciting his intention to settle his property 
on the same trusts as the trusts of the settled 
share of residue, but the operative part did 
. not do so : — Held : it was not possible to 
, imply words in the unambiguous operative 
part of the settlement so as to make it have 
the effect which, according to the recitals, 
was intended. The settlement was therefore 
void, the beneficiary had taken no interest in 
the residue, & estate duty which had been 
paid on the subsequent death of the bene- 
ficiary, in the belief that he had in fact taken 
an interest, was repayable by the Crown. — 
Inland Revenue Comrs. v. Raphael, 
Inland Revenue Combs, v. Ezra, [1935] 
A. C. 96 ; 61 T. L. R. 152 ; sub nom, lie 
Sassoon, Inland Revenue Comrs. v, 
Raphael, Re Sassoon, Inland Revenue 
Combs, v. Ezra, 104 L. J. Ch. 24 ; 162 L. T. 
217, U. L. 

Annotation : — Re!d. Shipley Urban District Council v, 
Bradford Corpn., [1935] W. N. 111. 

1740. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. V. Raphael, Re Sassoon, I. R. Comrs. 
V. Ezra, [1933] Oh. 858. 

1744. Add. Annotations : — Consd. I. R. Comi's. v, 
Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 
90. Refd. Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007 ; Lazard Bros. & Co. v. 
Brooks (1932), 37 Com. Cas. 224. 

1745. Add. Annotation : — Consd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 96. 

1787. Add. Annotation : — Refd. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 


PART III. SECT. 6. 

t i. .] — The date mentioned 

In a deed is not oonoluslve, & the actual 
date of the execution may be shown. — 
Dok d. OoNNKL t>. Dickinson (1869), 
12 N. B. R. (1 Han.) 456.— CAN. 

PART III. SECT. 7, SUB-SECT. 1.— 
A. (a). 

t I. Such other pari 

Oft may from time to time be reqxtired. 1— 
Rene r. Cakung Export Brewing 
& Malting Co., [19291 2 D. L. R. 881 ; 
63 O. L. R. 682.— CAN. 

PART III. SECT. 7. SUB-SECT. 2. 

■w. “ Et cetera .*'] — The phrase ** ri 
cetera " does not render a contract 


unoertaln. If Its application appears 
from Uio context. — Averbach r. 
Bloom & Dworkin (Can.), (19271 3 
D. L. R. 721— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 

17371. General rufe. 1— If both the 
recitals & the operative part of a deed 
are clear & unambiifuous, but are in- 
consistent with eacli other, the opera- 
tive part must prevail. — Hussain r. 
Chin Chong (1924), 1. L. R. 3 Ran. 
53.— IND. 

1738 vli. .] — A deed is effective 

If the operative port Is clear, althoufirh 
the reoitals ore Incorrect, — S kov Lum- 
ber Co. r. Clark, (19321 3 B. L. R. 
780.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.— A. 

r 1. Itcffistraiion of sintutory 

memorial .] — By a deed of 1917 reap, 
assigned leasehold premises in*, Hong 
Kong to a. & B. as joint tenants, the 
deed stating that the property had 
been sold to them for $16,000 the 
receipt of which was acknowledged. 
The deed was registered under the 
Hong Kong Laud Re^stratlon Ordi- 
nance. 1844, with a memorial which, as 
required by the Ordinance, was verified 
on oath & gave full particulars of the 
deed, including the receipt. In 1929 
B. mortgaged a half interest In the 
property to applt. as security for an 
skdvanco of $25,000 ; the mtge. was 
registered under the Ordinance. Before 
the advance was made, applt. *8 solr. 
inspected the registered memorial of 
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1818. Add, Annotation : — Retd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 


Sub-sect. 2 (Vol. XVII., p. 372). 

Note. — Conveyancing Act, 1881 (c. 41), s. 65, ia 
now replaced by Law of Property Act, 1926 (c. 20), 
8 . 68 . 

1826. Add. Annotation : — Consd. Tsang Chuen v. 

Li Po Kwai, [1932] A. O. 716. 

1865. For cross-reference before this case. See, 
now, Law of Property Act, 1926 (c. 20), s. 62. 

1869a. Curtilage, garden & adjoining close.]— 

Anon. (1631), Bro. N. 0. 86 ; 73 E. R. 886. 
1871. Add. Annotation : — Consd. Trim v. Stur- 
minster R. D. C., [1038] 2 All E. R. 168. 
1892. Add. Annotations : — Refd. Todrick v. 

Western National Omnibus Co., [1934] Ctt. 


voi. .A. vu.— Deeds, cases 


561 ; Warwickshire Coal Co. v. Coventry 
Corpn., [1934] Ch. 488. 

1902. After this case add : — 

Reservation operates Immediately.] — See Law 
of Property Act, 1926 (c. 20), s. 65 (1), (2). 

1913. Add. Annotation : — Apprvd. Public Trustee 
V. Lancaster Duchy, [1927] 1 K. B. 516. 

1980. After this case add : — 

.] — See, note. Law of Property Act, 1925 

(c. 20), 8. 63. 

1944. Add. Annotation : — Refd. Cadogan (Earl) v. 
Guinness, [1936] Ch. 515. 

1944a. Limitation to commence after existing 
lease — Lease void.] — A conveyance whicli is 
limited to commence after an existing lease 
takes effect pi'esently, if that lease is void. — 
Blackmoue V . CuMBERPORD (1680), 1 Froem. 
K. B. 627 ; 89 E. R. 395. 


Part IV. — Covenants and Provisoes. 


2006. Add. Annotation: — Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2011. Add. Annotation : — Refd. Saunders -Jacobs 
V. Yates, [1933] 2 K. B. 240. 

2096. Add. Annotation : — Refd. Greer v. Kettle, 
[1938] A. C. 156. 


2111. Add. Anyiotation : — Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2131. Add. Annotation: — Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2163. Add. Annotation : — Refd. Leeining v. Jones 
(1929), 141 L. T. 472. 


the deed of 1917, but he did not demand 
production of the original. B., un- 
known to applt. or hia Bolr., was a eon 
of resp. Beep, brought an action 
claiming to be entitled to the property 
freed from the mtge. By liis evidence, 
which the cts. in Hong Kong accepted 
as reliable after on objection to its 
admissibility, resp. stated that the 
name A. was an alias for himself, that 
there was no consideration for the deed 
of 1917, & that it had remained in his 
possession, no beneficial Interest being 
utended to be conveyed to Ills son 
B. : — Held : the action failed, both 
because rcsp.'s evidence was In- 
admissible to contradict the plain 
vcrms of the deed, & because the 
"“ogisterod memorial estopped resp. 
'rora allering a trust ,* having regard 
o the full particulars contained In the 
statutory memorial, there was no 
legUgonco In not ha^ng required pro- 
luotion of the deed itself. — Tsang 
■^HLTKN V. Li Po Kwai, [19321 A. C. 
715 ; 101 L. J. P. C. 193 ; 148 L. T. 
44.— HONG KONG. 

»ART III. SECT. 10. SUB-SECT. 1.— D. 

t i. .] — Davison v. Benjamin 

J874), 9 N. S. R. (3 G. & O.) 474.— 

vAN. 

»ART III. SECT. 10, SUB-SECT. 1.— E. 

1840 li. .] — In case of 

conflict the description In the text of a 
Tant of land when clear & un- 
ambiguous must prevail over the 


diagram attached to the grant. — 
Union v. Lovemore, [1930] 

App. D. 13.— >. AF. 

1844 ii. - — .J— IW. held a 

certificate ol Indofe^-siblo title to lots 
1 & 2, part of the norfU-east quarter 
of a certain section (i land, & the 
Crown grant to his predoocssor In title 
deHciibod the land by reference to a 
plan annexed & numbered the north- 
east quarter of said section. Deft.'s 
title was as purchaser under the grantee 
from the Crown of land, also doBcribed 
In the grant by reference to a plan 
annexed & numbered the south-ojxst 
quarter of the same section. Neither 
quarter was a full quarter section, & the 
plans showed that pltf.'s land hud for 
Its southerly boundary a certain creek 
& that said creek was the northerly 
boundary of doft.'H land. iitf. claimed 
a small point of land in possession of 
deft, which extended Into the creek & 
north of the quartor-sectioii lino : — 
Held : while the quarter sections were 
referred to In words In the deeds, yet 
on the true construction of them It was 
clear that the plans wtjre to govern. — 
Kipp v. RiMPftoN, [1928] 4 D. L. 11. 
421 ; [1928] 3 W. W. R. 3.31.— CAN. 

1844 lii. Grant of ease- 

meTil .] — Brown v. Norbury, [1931] 2 
W. W. H. 863 ; 4 D. L. ll. 507 ; 25 
Alta. L. R. 591.— CAN. 

PART III. SECT. 10. SUB-SECT. 2.— D. 

1877 il. .1 — Where a contract 

for the sale of land rests in fieri, the 


l)urchaBor, if the quantity be con- 
slderahly less than it was stated, will 
bo entitled to an alsttcment, although 
the agreement contains the words 
“ more or loss ” or ** by estimation.*’ — 
Muiu-hy r. Houn, [19291 4 D. L. R. 
693 ; 64 O. L. R. 354.— CAN. 

1880 ii. j4d(L dial ion “ afjd., 23 
O. L. R. 253.” 

PART IV. SECT. 1. SUB-SECT. 2.— A. 

1990 I. Gcv^ral mlc.]—CtM. always 
construe clause's In deeds as covenant's 
rather than conditions If they reason- 
ably do so. — W olff, v. Croih' (N. S.) 
(1911), 9 E. L. R. 402.— CAN. 

PART IV. SECT. 1, SUB-SECT. 9.— 
B. (b). 

b. revsd. 10 1. L. it. 137. 

PART VII. SECT. 8. SUB-SECT. 3. 

sb. Insertion of consideration.]- — The 
alteration, wItJiout authority from the 
prorniHors, of the scaled instrument In 
(iuestlon herein, by the inseitlon of a 
coital u staUunent of consideration : — 
Held : not to have b<jeu merely a case 
of the writing Into the document of 
the Intended consideration, but to 
have i^onstltutod a sulistltutlon of 
another contract for the original 
contract. &, therefore, to have nullified 
the deed. — Nykiforuk & Nykiforuk 
V. Conroy. [1931] 1 W. W. R. 522 ; 2 
D. L. R. 407 ; 25 S. L. R. 265.— CAN. 
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Cafes 1— 20a. 


English and Empiee Digest Supplement. 


DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


!• After this case add “ See^ now^ Statute of 
Westminster, 1931 (c. 4), s. 11.** 

8. Add, Annotation : — Held. Sobhuza II. v, 
Miller, [1926] A. C. B18. 

4<a. Right of Crown to legislate lor protectorate — 
Notwithstanding grant of territory within 
protectorate.] — The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crown & is controllable only by the 
Imperial Parliament. 

Under the Foreign Jurisdiction Act, 1890 
(c. 37), the prerogative power of le^slation 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of land in a Pro- 
tectorate by the Crown is an executive & 
not a legislative act, 4fc cannot by itself 
impose a fetter on the legislative power of 
,the Crown. Where therefore by a subsequent 
Order in Council the Crov n has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legplate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renoimce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within the territory 
over which the legislative authority exists. — 
North Charterland Exploration Co. 
(1910), Ltd, v. R., [1931] 1 Ch. 169 ; 99 L. J. 
Ch. 483 ; 143 L. T. 623 ; 46 T. L. R. 666. 

5. Add, Annotations : — As to {1) Consd. Abeyese- 
kera v, Jayatilako (1931), 146 L. T. 193 ; 
Sammut v, Strickland, [1938] 3 All E. R. 
693. As to (6) Distd. North Charterland 


Exploration Co. (1910) v, R. (1930), 99 
L. J. Ch. 483. 

7. Add, Annotation : — Refd. Sobhuza II. r. 
MiUer, [1926] A. C. 618. 

10a. .] — An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 

as! any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
. statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
aCTicultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sobhuza II. v. Miller, {1926] A. C. 618 ; 95 
L. J. P. C. 137 ; 135 L. T. 216 ; 42 T. L. R. 
446, P. C. 

13. Add, Annotation : — Refd. Netherlands, 
American Steam Navigation Co. v, Pro- 
curator-General (1925), 42 T. L. R. 81. 


Part II. — Colonial and Dominion Government 


17a. Order Imposing llabiUty to penalty — Power to 
make action void — Ceylon.]— An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
amend the Order. Applt,, as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sat and voted after his seat had 
become vacant under its provisions by reason 
of his having a pecuniary interest in a con- 
tract with the Govt. In 1928, after the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed ; it also amended the Order of 1923 
so as to except the of&ce held by the respon- 
dent from its operation ; — Held : the Order 


of 1928 was valid, having regard to the power 
reserved by the Order of 1923, & was an 
effective defence to the action, although it 
was retrospective in its operation. — Abeybse- 
kera V . Jayatilake, [1923] A. C. 260 '; 101 
L. J. P. C. 40 ; 146 L. T. 193. 48 T. L. B. 

71 ; 76 Sol. Jo. 884, P. C. 

20a. Power of expropriation in mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant^ of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
^ religious rights of the inhabitant* of 
Palestine irrespective of race & religion.” 



Vol. XVIL— Dependencies. Cases 20a — 24a. 


In 1923 an Order in Council authorised the 
Hig^ Comr. for ^Palestine to promulgate such 
ordinances as xhight be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of suppling water to Jerusalem, 
with certain provisions for compensation 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent wjth the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from ordeia of the Supreme 
Ct. sitting as a Ct. of Appeal: — Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37) ; (2) It was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with thfr Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 


the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation. — Jerusalem- 
Japfa District Governor v. Suleiman 
Murra, [1926] A. O. 321 ; 95 L. J. P. C. 46 ; 
134 L. T. 609 ; 42 T. L. R. 299, P. C. 

23. Add. Annotation : — Consd. A.-G. r. G. S. & 
W. Ry. of Ireland, [1925] A. C. 754. 

24a. Grant of proprietary right In river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt, 
granted to resps. a lease of the water power 
& bed of the river within limits Which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction r —i7c7c? ; the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any pai’t of the river or 
its bed. — United Manufacturing Co. v. 
St. Maurice Power Co., [1926] A. O. 708 ; 
95 L. J. P. C. 149 ; 135 L. T. 389 ; 42 T. L. R, 
495, P. C. 


PART II. SECT. 1. 

•1. Order in Council — Revocahility.] 
— An Order in Connoil Is an act of the 
Crown & can always be revoked. — 
H. V. Ottawa Electric Ht. Co., 
11933] 1 D. L. R. 095.— CAN. 

PART II. SECT. 2. SUB-SECT. 1.— A. 

•p. Duty to accept advice of Executive 
Council — Decision by Governor -General 
in Council.] — Where a statute directs 
that a matter shall ho decided by the 
Governor-General In Council, the 
Governor-General Is bound to accept 
the advice of the Executive Council, 
there belnia: no discretion In the 
Governor-General personally, & there 
Is no legal duty upon him to peruse 
documents placed before him & make 
up his mind upon them. — Schieruout 
V. Union Government, [1927] App. D. 
94.-S. AF. 

o (p. 418) i. Power of disallow- 

awee.]— The pow'cr to disallow pro- 
vincial legislation, vested in the 
Govemor-Gonera-1 in Council by sect. 90 
of the British North America Act, 
1867, is still a subsistingr power. Its 
exercise is not subject to any limita- 
tions or restrictions, save that the 
power shall be exercised within the 
prescribed period of one year after 
the receipt of an authentic copy of the 
Act by the Governor-General. The 
fact that, as is the practice) In some 
provincjcs, the Lieutenant-Governor 
absents to a Bill in the name, not of 
the Governor-General but of His 
Majesty, does not impair the lesgal 
validity of his assent, nor does it afftKrt 
the said power of disallowance vested 
in the Governor- General in Council. — 
Re Disallowance & Reservation 
P o^vERs Reference, [1938] S. O. R. 
72 ; 2D. L. R. 8.— CAN. 

t (p. 419 ) i. Proclamation Axing 

Importation duties.] — The Governor- 


General purporting tc act under Act 
Siy at 1922, B. 6, Issued two proclama- 
tions, the first fixing: a:i exchanpo duty 
for asbestos cement sheets Imported 
from Bolgrlum & the second confiniuK 
the first to certain cheaper klmls of 
asbestos sheets : — Held : the proclama- 
tions wore inira vires the Governor- 
General. — Customs Comr. v. Aiuton 
Timber Co.. Ltd., [1926) App. D. 1. — 
S. AF. 

t (p. 420) 1. No liahility to enter - 

1— There is no legal obllpration 
upon a Lieutenant-Governor, ilowiug 
from his appointment as such, to enter- 
tain socially ; & no Implied contract 
exists between birn & the Crown, by 
reason of bis apjjointmcnt & the taking 
of the oath of olfice, from which Hows 
any obligation with respect to expendi- 
tures for social entertainments, Such 
expenditures are voluntary, & the 
failure to so entertain could not be 
a cause for removal or dismissal. — 
Re Likutenant-Goverxohb Salary, 
[1931] Ex. C. R. 232.— CAN. 

p (p. 420) I. Oovemmeni of 

India Act, 1910, 8. 72 — State of “ emer- 
gency.**] — The power of legislation by 
Oniiuonce, conferred by s. 72 of 
Government of India Act, on the 
Governor-General, Is subject to three- 
fold restrictions. There must be on 
“ einergrency ** to Justify the exercise 
of the power ; the power can only be 
exorcist for the peace & good 
government of British India or any 
part thereof ; the Ordinance must not 
go beyond the power of the Indian 
Legislature to make laws. There 
bc^g nothing In the language of sect. 72 
to indicate that the Governor -General’s 
opinion on the points referred to above 
Is to be taken as final, the initial pre- 
sumption is that a ct. of law will have . 
jurisdiction to go into such matters 
if it becomes neoessary to do so, in 
order to determine any question pro- 
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f erly coming before It for dorislon. — 
>ES Raj V. R. (1930). I. L. R. 12 Lah. 
26.— IND. 

p (p. 420) il. .]— The 

High Ct. has power, on application for 
habeas corinin, t o imjulre Into the legality 
of sentences passed by the military 
authorities unless such aefj^ were 
vallflated by a Bill of Indemnity ; but 
bold, on account of an Ordinance pro- 
mulgated l.y the Governor-General 
validating the HcntcnccH, the ct. could 
not question their legality. Under 
Government of India Act, 1910, h. 72, 
the Oovemor-Oeiioral Is the sole judge 
of the oxistonoc of the emergency, & 
all cts. can do is to Iniiulro whether 
there was evidence upon which the 
Governor-General miglit reasonably 
conclude that an oinergciiey oxlsLid. — 
Emperor v. Ciianappa Hhanttrappa 
(1930), I. L. R. 55 Bom. 263.— IND. 

p (p. 420) iii. -.l—ln 

proceedings under an Ordinance pro- 
muJgated by tlie Governor-!;! cneral 
under Government of India Act, 1915, 
H. 72, It canrmt be disputed that an 
emergency existed A that the Ordinance 
is one for the neaco & gof)d government 
of British India, as those are matters 
of which the Governor-General is the 
sole judge. — Bhaqat 8inoti v. Crown 
(1931), 1. L. R. 12 Lah. 280.— IND. 

■b. Invalidity of Ordinance when 
repugnant to Commonwealth Act .] — 
Held : the Govomor-Goncral in Council 
could not confer upon the Federal 
Capital CJommJsslon the powers con- 
tained in tho Building & Services 
Ordinance by recourse lo sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to tho provisions of Seat of 
Government (Administration) Act, 
1924-28. — Federal Capital 
8ION V. Laribtan Building & Invest- 
ment Co. Proprietary, Ltd. (1929), 
2 O. L. R. 5842.— -AUS. 
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26. Add the following para. : — 

If a governor of a colony has the authority 
of the ordinary^ he has no power to commit 
a churchwarden who refuses to account, he 
ought to proceed upon a citation, & must 
excommunicate. 

81a* Authority to promulgate Ordinance under 
Government of India Act, 1915, s. 72 — 
Validity of Ordinance.] — In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1916, 8. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace & 
good government of British India. Those 
are matters of which the Governor- General 
is sole judge ; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had. — Bhagat Singh v. King EmpeIior 
(1931), 68 L. R. Ind. App. 169, P. C. 

31b. Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.] — Having re- 
gard to Foreign Jurisdiction Act, 1890 (c. 67), 
s. 1, & the authority dt egated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor- General in Council had power to 
promulgate the Berar Alienated Villages 
Tenancy Law, 1921, relating to territory of 
II. II. the Nizam leased in perpetuity to the 
British Govt. The Siiid Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste Ijand Rules, 
1866 (Berar), because the Acts, Orders & 
Regulations referred to in that sect, are Acts, 
Orders & Regulations applying to British 
subjects & do not include the said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, so 
promulgated, accordingly operates as a 
legislative Act, & effectively interferes with 
rights in property held under leases granted 
pursuant to the rules of 1865. — Dattatraya 
Krishna Rao Kane v. Secretary of State 
FOR India (1930), 67 L. R. Ind. App. 318, 
P. C. 


31c. Power to deport — Construction of Deposed 
Chiefs Removal Ordinance (Nigeria).] — 

Eshugbayi Eleko V. Nigeria Government 
(Administering On-'ftER), No. 284a, post, 

34. For “ (1774) ” read ‘‘ (1776) 

Add, Annotation : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

47. Add. Annotations : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 160 
L. T. 266. Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931] A. C. 704. 

52a. Legislative Council of Nova Sootla — Appoint- 
ment to.] — The Lieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia. — A.-G. for Nova Scotia v. 
Nova Scotia Legislative Council, [1928] 
A. C. 107 ; 97 L. J. P. C. 27 ; 138 L. T. 114 ; 
44 T. L. R. 1 ; 71 Sol. Jo. 864, P. 0. 

52b. Membership of — Tenure of office.] — 

A.-G. FOR Nova Scotia v. Nova Scotia 
Legislative Council, No. 62a, ante. 

52c. Canadian Senate — Membership of — Who are 
qualified persons — Women.] — (1) The words 
“ qualified persons ” in British North 
America Act, 1867 (c. 3), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
.stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs. — Edwards v. A.-O. for Canada, 
[1930] A. C. 124 ; 99 L. J. P. C. 27 ; 142 
L. T.98; 46T.L. R.4 : 73 Sol. Jo. 711, P. C. 

Annotation : — As to (2) Apld. British Coal Corpn. t>. H., 
[1935] A. C. 500. 


PART II. SECT. 2. SUB-SECT. 2. 

■r. Executive rcffulation — Inapplic- 
able to pending proceedings.] — Judgment 
having boon postponed In an appeal 
against assosamont to land tax pending 
oaloulatiou of the amount due, a new 
regulation was promuigatod relating 
to oeilculation : — lleld : this regulation 
was Inapplicable. — S kndall v . Land 
Tax Fedkr.^1^ Oomu. (1911), 12 

O. L. R. 653, G64.— AUS. 

■t. .] — The Board of Trade 

(Cinematograph Films) Re^pilations, 
1932, are ultra vires of the Governor- 
General in Council, since the words 
in any other manner whatsoever ” 
in Board of Trade Act, 1919, s, 26 (1), 
refer to matters ejusdem generis as 
those In the preceding paragraphs, 
which deal with unfair trading. — Ker- 
lUDOE tJ. Gnu^iNO -B utcher, (1933] 
N. Z. L. R. 64G.—N.Z. 

■w. Contnud by exxeuiive — Effect of 


ex post facto authority.] — An Appro- 
priation Aot of the Commonwealth 
Parliament appropriating money to- 
wards payment in respect of an agree- 
ment made by the Executive Govern- 
ment on behalf of the Commonwealth 
& which without Parliamentary autho- 
rity would be invalid, does not validate 
that agreement. — Commonwealth v. 
Colonial Ammunition Co. (1924), 34 
C. L. R. 198.— AUS. 

8Z. Aviendment of legislation — Vedi- 
Legislation cannot be amended 
merely by Order in Council. Tbere- 
furt*. the Order in Council herrsin which 
purported without statutory authority 
to amend Judicature Act, R. S. A., 
1922, was invalid & of no effect. — 
8TKEN r. Wallace, (19371 3 W. W. R. 
654 ; 7 F. L. J. (Can.) 259.— CAN. 

PART IL. SECT. 3, SUB-SECT. 2.— A. 
•f. Canned suspend Habeas Corpus 
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Act.] — The Imperial Parliament alone 
can suspend the above Act. — Re 
Blanshat (Quo.) (1918), 24 R. de J. 
678.— CAN. 

si. Disqualified member voting — 
Liability to penalties.] — Since (Jon- 
stltution Act, R. S. B. C., 19Y4 (c. 45). 
Imposes but one penalty for each day 
on which a disquallded person sits & 
votes as a member of the Legislative 
Assembly, there Is but one cause of 
action for each such day, & where an 
action is brought on such cause of 
ocUon that penalty, if recovered, 
belongs to pltf. theiein, who thereby 
attaches or appropriates it to himself. 
Such action, even though dismissed, is 
a bar to a subsequent action for the 
same penalty, unless such prior action 
was collusive. — Keene r. Collet, 
(1925) 4 D. L. R. 229; (1925] 3 W. W.R. 
250.— CAN. 
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56a. ^ Future exercise — Cannot be lettered.] — 

Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt, can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

When New South Wales Constitution Act, 
1865, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1806, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Imperial Order in Council made in 1899 
under Colonial Portilications Act, 1877, 
recited an agreement by which the Govern- 
ment of New 8'>uth Wales were to erect 
buildings &. carry 'ut works, partly on Garden 
Island, & the Imperial Government agreed 
tliat when the buildings & works were com- 
pleted <& the sites “ convoyed, granted, or 
dedicated in perpetuity for the use of ller 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands wliich vvxu*e not 
within 1855 Act, s. 2 ; the Order then, in 
consideration of the agreement, veste{i the 
lands in the Government of New South ^V’ctles. 
In 1923 the Minister administering th.e 
Crown Lands Consolidation Act, I hi 3 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island : — 
Held : the recital in the Order in Council 
of 1899 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, <S:; the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, tliat reap. 
State was entitled to possession of Garden 
Island, being vaiTed to a declaration, in the 


words of Crown Lands Consolidation Act,1913, 
8. 26, that by virtue of the revocation the 
island had become Crown lands within that 
Act, & liable to be dealt with in accordance 
therewith. — Australia Commonwealth r. 
New South Wales State, [1929] A. C. 431 ; 
98 L. J. P. 0. 81 ; 140 L. T. 637 ; 45 T. L. B. 
216, P. C. 

60. After this case add : — 

-.] — SeCt now, Statute of Westminster, 
1931 (c. 4), 8. 2. 

60a. .] — Moore v. A.-G. for Irish Free 

State, No. 447a, post, 

60b. — ■.] — British Coal Corpn. v, R., No. 

447b, post, 

66. After this case add : — 

.] — See, now. Statute of Westminster, 

1931 (c. 4), 8. 3. 

68. Add, Annotation: — to (1) Retd. The 
Fagernes, [1927] P. 31 1. 

90. Add. Annotaiiona : — Consd. Toronto EhMjtric 
Comrs. V, Snider, [1925] A. C. 396 ; Croft v, 
Dunphy (1932), 48 T. L. K. 652. Apld. 
British Coal Corpn. v. U., [1935] A. C. 500. 

90a. Principle of construction of British North 
America Act, 1867 (c. 3),] — Edwards v, A.-G. 
FOR Canada, No. 52c, ante, 

91. Add, Annotation : — Consd. British Coal Corpn. 
V. H., [1935] A. C. 500. 

91a. Enactment preventing King in Council from 
granting leave to appeal - Criminal case.] — 

Sect. 1025 of the Crimioiil (kKle of Canada, if 
& so far as it is intended to prevent the Jving 
in Council from giving elTer.tive leave to 
appeal against an order of a (’anadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law &. procedure, under British 
North America Act, 18t)7 (c. 3), s. 91, is 
confined to action to lx? taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to ai)peal 
would be inconsistent with Judicial (Jum- 
mittee Acts, 1833 (c. 41) 1844 (c. 69), 

would be invalid under Ijoionial Laws 
Validity Act, 1865 (c. 63), s. 2. The royal 
assent to the Criminal Code could not- give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 


PART II. SECT. 3, SUB-SECT. 2.— B. 

69 iv. .1 — When an Act of the 

Dominion Parliament is in part 
ropiumant to an imperial Act, effect 
vvill be griven to Its enactments In so 
far as they agree. — Re Thk Rare well 
(1881), 7 qTl. R. 380.— can. 

69 V. Transfer of schooh — By Educa- 
tion Act {Northern Ireland), 1923 (c. 21) 
— Whether repugnant to Government of 
Ireland Act, 1920 (c. 07).] — Education 
Act (Northern Ireland), 1923 (c. 21), 
which relates to the transfer of schools, 
Is not void under Govt, of Ireland Act, 
1920, c. 67, 8 . 5. — Londonderry 

OotTNTT Council v . M‘ Glade, [1929] 
N. I. 47.— IR. 

60 L Effect of Colonial Laws Validity 
Act, iSOi) (c. Invalidity of Navi- 

gation Act, 1912-1920 (^ws.).]— The 
Navigation Act, 1912-1920, is a colonial 
law within the meaning & operation 
of sect. 2 of Colonial Laws validity 
Act. 1866, & therefore any provision 
in the former Act or in regulations 
naade thereunder which is repugnant 


to the provisions of Merchant Shipping 
Acts, 1894-1906, is to the extent of 
such repugnancy void & inoperative. 
— Union Steaivlsiiip Co. of N. Z. v. 
Tuk commonwealth (1925), 36 

O. L. It. 130.~AUS. 

PART II, SECT, S, SUB-SECT. 2.— 0. 

64 vi. Applioatum to ship 

in foreign port,] — An award made under 
the authority of the Industrial Con- 
ciliation & Arbitration Act, 1905, 
purporting to rogulate the relations 
netwoen the employers & employees 
on a New Zealand ship in a foreign 
port is valid & not too widely expressed. 

The words of sect. 53 of the Constitu- 
tion Act are wide enough to include 
by implication the power for the New 
Zealiind lo^lature to pass laws for 
the control of its shipping. If the 
legislature had not such power the 
peace, order, & good government of 
Now Zealand would be seriously im- 
paired (Stout, C.J.). — Re Award of 
Wellington CX>okb & Stewards 
Union (1906), 26 N. Z. L. K. 394,— 
N.Z. 


64 vii. ~ - — .] - There is a 
prcHUTiiption that I’urlie.ment does not 
design its statutes to op rate on it.H 
subjects beyond the territorial limits 
of the Union, in the ahseiiee of any 
contrary intention, express or implied. 

WlLHHIN V. W'lLSlTlN (1936), N. L. R,. 

280.-* S. AF. 


PART II. SECT. 3, SUB-SECT. 4.- 
A. (a). 

Bn. Rental in prcawldc to private Act 
— Effect o/.j—A rwdbal in the preainhle 
to a special i)rivate Act enacted hy the 
Parliament of (Janada is not such a 
flficlaration as that contemplated by 
13. N. A. Act. 1867, s. 92 (10) (c). in 
order to bring the Hubjuet-inatter of 
the legislation wltliln the jurisdiction 
of Parliament. — Hewhon v. (Ontario 
Power Co. (1905), 30 S. C. R. 590. — 
CAN. 

BP. Incidental subjects included,] — 
Bennett v. Quebec Pharmaceutical 
A ssocN. (1881), 1 D. C. A. 336; 2 

Cart. 250. — CAN. 
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rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt Liquor Control Act of 
Alberta, which did not incorporate sect. 1026 
of the Criminal Code of Canada, & of an 
oflience under Canada Temperance Act, 
K. S. Can., 1900 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals: — Held: (1) each appeal 
was in a “ criminal case ” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 
f3) sect. 1025 did not exclude the prerogative 
right to give leave to appea ; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal w^ls advised in a crimiilal matter. — 
Nadan v. U., [1920] A. C. 482 ; 95 L. J. P. C. 
114 ; 134 L. T. 700 ; 42 T. L. B. 366 ; 28 
Cox, C. C. 107, P. C. 

Annotniions : — Aft to (3) FoUd. Cluing’ Chuck R., [1930] 
A. O. 214. Expld. British Coal Corpn. v. U., [1935] A. 0. 
500. Otmerallu, Retd. Konouf v. A.-G. for Jersey, [193G] 
1 All E. R. 930. 

91b. .] — British Coal Corpn. t?. R., 

No. 447b, post. 

94. Add. Annotation: — Refd. Croft v. Dunphy 
(1932), 48 T. L. R. 652. 

96. Add. Annotations : — Apld. British Coal Corpn. 
v. R., [1935] A. 0. 600. Refd. Lord’s Day 
Alliance of Canada v. A.-G. for Manitoba, 
[1925] A. C. 384 ; Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 

97. Add. Annotations : — Apld. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 
Distd. Toronto Electric Comrs. v. Snider, 


[1926] A. 0. 396 ; Proprietajpy Articles Trade 
Assocn. V, A.-G. for Canada, [1931] A. C. 310 ; 
Refd. A.-G. for Canada v. A.-G. for Ontario, 
[1937] A. C. 326. 

98# For the paragraph in the original volume 
substitute the following paragraph ; — 

Bona vacantia — Right of Crown In right of 
pro vlnced— Bona vacantia are “ royalties ” 
within British North America Act, 1867 
(c. 3), s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties ” is used in the sect, as the equivalent 
of jura regalia* Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals.” — B. v. A.-G. op British 
Columbia, [1924] A. C. 213 ; 93 L. J. P. C. 
76 ; 130 L. T. 231 ; 40 T. L. B. 13 ; 68 
Sol. Jo. 138, P. C. 


Annotation : — CoDSd. Toronto (City) Corpn.' v. R., [1932] 
A. C. 98. 


98a. .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1906, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in the absence of heirs, 
i escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28, 
Dom.), & Land Titles Act, 1900 (Alta.). 

(3) Meaning of “ royalties ” in Alberta 
Act, 8. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 8, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication 

(6) Ultimate Heir Act, B. 8. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property. — A.-G. for Alberta 
V, A.-G. FOR Canada, [1928] A. C. 476 ; 97 
L. J. P. C. 100 ; 139 L. T. 532 ; 44 T. L. B. 
661, P. O. 

Annotatirm: — As to (1) Consd. Re Natural Resources 
(Saskatchewan), 11932] A. C. 28. 

99. . Add. Annotation : — As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
40 T. L. B. 1. 


101. Add. Annotations : — Consd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Gallagher v. Lyrm, [1937] 
3 All E. R. 598 ; Shannon v. Lower Mainland 


08 I. Rona vacantia — Right of Crown 
in right of Dominion — Saskatchewan.] 
— lu 1916, H. domiollod in the pro- 
vluoo of S. died, leaving no heirs or 
other persons legally entitled to his 
estate. Both the Dominion & the 
provinets claim<id the estate as bona 
vacantLu ly right of escheat: — HeUi : 
as the province of S. was not at the 
date of lt^» oBtabUshmont owner of the 
lands, nor had any vest-ed rights in 
any duties or revenues in respect to 
the lands from which the province was 
carved, differing in this respect from 
the origlual provinces of Confedera- 
tion, B. N. A. Act, 88. 102, 109 did not 
apply, notwithstanding Saskatchewan 
Aot, 8. 3, & In any event, these sects, 
did not purport to transfer any “ pro- 
pert v ” or rights to the provinces. — 
R. r. Wkstern Trust C3o., A.-G. 
OF I>RoviNOF. OF Saskatchewan & 
Srui^ (1921), 21 Exoh. O. R. 1 ; 
59 D. L. R. 59 7. —CAN. 


sr. ** Royalties** — British North 
America Act, 1807, 8. 109 — Construc- 
tion.] — ** Royaltlei^/’ in this sect, does 
not embrace all kinds of royalties, but 
is limited in its meaning by the text to 
snob as are connected with lands, 
mines & minerals ; such as (inter alia) 
the right to bona vacantia & of escheat 
arising by reason of a failure of heirs. 
— R. V. WESTERN Trust Co., A.-G. 
OF Province of Saskatchewan & 
Shulzb (1921), 21 Exoh. C. R. 1 ; 59 
D. L. R. 597.— CAN. 

PART II. SECT. 3. SUB-SECT. 4.— 

A. (b) i. 

h 1. .] — R. V. Hanel, R. V. Telle 

(Que.) (1925), 46 Can. Grim. Caa. 381. 

—CAN, 

h ii. .]— Provincial legislation 

repugnant to B. N. A. Act, 1867. s. 93 
(^2), is absolutely void & inoperative.** 
&, is not Appealable under sub-sect. 3 to 
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the Governor In Council. — Hirsch v. 
Montreal Protestant Board School 
Comrs., [1926] 2 D. L. R. 8 ; [1926] 
S. C. R. 246 : varying, 31 R. de J. 440 ; 
on appeal, [1928] A. C. 200. P. C.— CAN. 


b lil. .] — Any provincial 

lation repugnant to JB. N. A. Act, 1867, 
8. 93 (l),l8 to the extent of suah repug- 
nancy absolutely void & Inoperative, 
— Tiny Separate School Trustees 
V. R. (1926), 59 O. L. R. 96.— CAN. 


h Iv. .1 — Held: there is a con- 

flict between Bkncy. Aot, 1927 (c. 11), 
B. 04 & Fraudulent Preferences Act, 
R, S. B. C.. 1924 (c. 97), s. 3 (2) ; & 
the Dominion enactment prevails. — 
Canadian Credit Men% Trust 
Association, Ltd. v. Hoffab, Ltd., 
[19291 2 D. L. R, 73 ; 1 W. W. R. 667 ; 
40 B. O. R. 454 ; 10 a B. R. 369.— CAN. 


k. For " k. — — — .1 — ** substitute 
** 101 ii. .1— ** 
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Dairy Products Board (1938), 64 T. L. R. 
1090. 

102. Add. AnnotationB : — Held. A.-G. for Canada v. 
A.-G. for British Columbia (1929), 40 

T. L. R. 1 ; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. R. 238. 

106. Add, Annotations : — Apld. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 
Consd. he Insurance Act of Canada, [1932] 
A. 0. 41. Refd. Toronto Electric Comrs. v. 
Snider, [1926] A. 0. 390. 

106. Add. Annotations : — Consd. Toronto Electric 
Comra. V. Snider, [1925] A. C. 390 ; Re Aero- 
nautics in Canada (Regulation & Control of), 
[1932] A. C. 64. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328 ; A.-G. 
for Manitoba v. A.-G. for Canada, [1929] 
A. C. 200 ; A.-G. for Canada v. A.-G. for 
British Columbia (1929), 40 T. L. R. 1 ; 
A.-G. for Canada v. A.-G. for Ontario, [1937] 
A. C. 320. 

108. Add, Citations 93 L. J. P. C. 101 ; 130 
L. T. 101. 

Add. Annotations ' — Distd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 390. Consd. 
Re Aeronautics in Canada (Regulation & 
Control of), [1932] A. C. 64. 

108a. Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
os to licences & other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 


of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1900, c. 140), sect. 608c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was intra 
vires tlie province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
4 (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 608c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) (3) would bo the 

same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 12 (1), whereby restrictions 

were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the suljject of immi- 
gration. — A.-G. POH Ontahjo V. Rfjciphocai. 
Insureiis, [1924] A. C. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. pok Ontario 
V. Reciprocal Insurehs, Craioon v. R., 
Otte V. R., 93 L. J. P.C. 137 ; 40 T. L. R. 
273, P. C. 


Annoifiiions : — As to (1) FoUd. Toronto Klootric CoinrH. v. 
Snider, (19251 A. C. 999 : Ur InHiminco Act of Oanada, 
(19321 A. O. 41. Refd. A.-O. tnr AlherOi A.-O. for 
Canada, [19281 A. C. 4 7 5. Gericrallih Refd. llritiHh Coal 
Corpn. V. R., [1935J A. O. 500. 


101 iii. .] — Where both the 

Dominion Parliament & a provlnolal 
legislature have legislated on the same 
subject & with the same object. & the 
legislation Is within the powers of the 
Dominion Parliament, the provincial 
legislation Is inoperative. — R. v. 
Shendan, (19241 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 34 B. C. R. 161.— CAN. 

106 1. Power to repeal local Act.] — 

Rumset V. Hark (1877), 3 R. & 0. 4.— 
CAN. 

•t. Creation of new province — 
Restriction of legislative powers.) — In 
exeroising the authority to establish 
new provinces given to It by B. N. A. 
Act. 1871. the Dominion Parliament 
had power to enact Alborta Act, s. 17 
with its protective provisions restricting 
full legislative power as to education, 
notwithstanding that those provisions 
are a modification of B.N.A.Act, 1867, 
B. 93. — R. (Brooks) v. Ulmer, (1923) 
1 D. L. R. 304 ; 1 W. W. R. 1 ; 38 
Can. Grim. Oas. 207 ; 19 Alta. L. IL 
12.--CAN. 

. Legislation inconsistent with pro- 
vinciat rights — Powers conferred on 
Board of Commerce. )— The Dominion 
Parliament cannot confer on the Board 


of Conunerce Jurisdiction that would 
restrict the liberty of the Inhabitants 
of a province. — A.-G. for Ontario v. 
Canadian Wholesale Grocers 
Assocn.. (1923] 2 D. L. 11. 617 ; 39 
Can. Grim. Gas. 272.— CAN. 

By. Regulations under Dive Stock Act 
— Incapacity of Dominion, or Prmnnee 
to enlarge jurisdiction of each other.]— 
In so far a« the provisions of Live 
Stock & Live Stock Products Act, 
R. S. O., 1927, & regulations thereunder 
purport to control & regulate sales & 
purchases of eggs which begin & end 
within a province they are ultra vires. 
Neither the Dominion nor a nrovincH) 
can enlarge the legislative lurisdlction 
of the other or surrender Jurisdiction. — 
R. V. Zaslavsky, (1935J 2 W. W. R. 
34 ; 3D. L. R. 788.— CAN. 

sb. .1 — The regulations made 

under Live Stock & Live Stock Pro- 
ducts Act, R. S. O., 1927, requiring 
dealers in eggs to mark, laliel or tag the 
egg containers with the correct grade, 
etc., of the €^cgs, & the provisions of 
said Act under which said regulations 
purported to be made, are in so far as 
they relate to the sale or delivery of 
eays by one person to another within 
the same provinoe, itlira vires. — R. v. 

39 


Brodhky, (1930] 1 W W. R. 177 ; 1 
I). L. R. 578 ; 65 Can. O. (J. 4 ; 43 
Man. L. R. 522 ; 5 Can. L. Jo. 241. — 

CAN. 


80 . Dominion Provincial Rank- 
ruptcy Ants — Conflicting rtglds of credi- 
tors.] — If Dominion h'glHlulion, in Its 
operaiitm & within the scoix* of Its 
own field, InUvrfores with the; rights of 
creditors of a bkpt. acquired under a 
provincial statuto. & if it is ineldental & 
nooessary to the ouforeument of the 
Domirdon statute that the iiowers 
thereunder he cxcDdHcd. without re- 
striction, then the rights acquired under 
the provincial legislation must gdvo 
way to the Dominion legislation, if by 
BO doing any benefit is to accrue to the 
bkpt.’s estate. If. howev(;r, no such 
beiif 3 flt Is to accrue U) tiio l)kijt.’H 
estate, then the Dominion statute 
should be so constru<;d as not to Intor- 
fere with or deprive any cnuliDir of any 
right which he may have acquired 
under provincial legisiation. — (>rown 
Coal Oo., Ltd. v. Hwanhon Lumber 
Co., Ltd. & (Canadian Credit Men’s 
Trust Ashocn., Ltd., (1935] 3 

W W. K. 244 ; on appeal, [1935] 4 
D. L. R. 707 ; 3 W. W. R. 487 ; 6 
F. L. J. (Can.) 211.— CAN. 
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110a. Legislation in performance of treaty obliga- 
tions.] — A.-G. FOB Canada v. A.-G. for 
Ontario, Re Weekly Rest in Industrial 
Undertakings Act, Re Minimum Wages 
Act, Re Limitation of Hours of Work 
Act, No. 130p, poet, 

116. Add, Annotation : — Refd. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. 0. 260. 

116. Add, Annotations : — Consd. A.-G. for Quebec 
V, A.-G. for Canada (1932), 48 T. L. R. 235. 
Refd. A.-G. for Quebec v, Nipissing Central 
Ry. & A.-G. for Canada, [1920] A. C. 716. 

117. Add, Annotations : — Apld. A.-G. for Manitoba 
V, A.-G. for Canada, [1029] A. C. 200. Consd. 
Re Insurance Act of Canada, [1932] A. i). 41. 
Distd. Lymburn v, Mayland (1932), 48 
T. L. R. 231. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328 ; 
Toronto Electric Comrs. v, Snider, [1025] 
A. C. 396 ; Proprietary Articles Trade 
Assocn. V, A.-G. for Canada, [1031] A. C. 310. 

117a. Sale of Shares Act,' 1924, & 

Municipal & Public Utility Board Act, 1920, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Oomr. or Board, since thereby they interfere, 
directly & substantially, with the status 
capacity conferred on the cos. by Dominion 


legislation intra vires under British North 
America Act, 1867 (c. 3), s. 91. — A.-G. for 
Manitoba v. A.-G. for Canada, [1929] A. C, 
260 ; 98 L. J. P. C. 65 ; 140 L. T. 386 ; 46 
T. L. R. 146, P. C. 

Annotation : — Distd. Lymbnm v, Mayland (1932), 48 T. L. R. 
231. 

119. Add, Annotations : — As to (1) Refd. Montreal 
Corpn V, Montreal Harbour Conors., Tetreault 
V, Montreal Harbour Comrs.,. A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
98; A.-G, for Quebec v. Nipissing Central Rv. 
& A.-G. for Canada, [1926] A. C. 715. 
Generally^ Refd. Re Aeronautics in Canada 
(Regulation &, Control of), [1932] A. C. 64 ; 
R. V, .Talbert, A.-G. of Quebec v, R. (1938), 
82 Sol. Jo. 252. 

119a. .] — (1) Fisheries Act, 1914, 

ss. 7a, 18, requiring persons who operate for 
commercial purposes a fish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
. for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations. — A.-G. for Canada v, 
A.-G. FOR British Columbia, [1930] A. C. 


PART II. SECT. 8. SUB-SECT. 4.— 
A. (b) li. 

m (p. 431) I. .] — Kinney v. 

Dudman (1876), 2 K. & 0. 19; 2 
Cart. 412.— CAN. 

m (p. 431) il. 1 — Peek v. 

Shields (1881), 0 A, R. 039: 3 Cart. 
260,— CAN. 

o (p. 4.31) i. Bankruptcy Act, 

1920 (c. 34). s. 11 (1) (10)— /n/ra n, 

— On the true construction of Bkpey. 
Act of Canada, aoct. 11 (10), a judicial 
hypotliec upon real assets of a debtor, 
resulting- from registration under art. 
2121 of the Civil Code of Quebec, was 
thereby postponed to an authorised 
assignment subsequently made by the 
debtor for the benefit of his creditors. 
It was within the powers of the Parlia- 
ment of Canada so to enact, since the 
legislative power of that Parliament 
under sect. 91, head 21, of the British 
North America Act, 1867, in relation 
to “ bankruptcy ft lusolvency,” enables 
it to tletermino by legislation the 
relative priorities of creditors under 
a bkpey. or authorised assignment ; 
that power prevails over the loglslalivo 
owor of a Province under sect. 92, 
oad 2, In relation to property & civil 
rights in the Province. — Royal Bank 
OF Canada v, Laruk & A.-G. for 
Canada, 119281 A. C. 187 : 1.39 L. T. 
662, P. C. ; affij. S. C. sub nom. Be- 
langer, ETC. r. Royal Bank of 
Canada, [1926] S. C. R. 218.— CAN. 

o (p. 431) ii. Companies* 

Creditors Arrangement Act, 1933 — 
Intra vires. 1 — Re Oompantes Creditors 
Ajrranokment Act Rkfeiiknck, [1934] 
S. C. K. 659 : 4 D. L. R. 75.— CAN. 

o (p. 431) Hi. .] — Sects. 157, 15)9 

of Bkpoy, Act, are intra vires. — Re 
COLLINGS, [19361 4 D. L. R. 28.— CAN. 

o (]). 431) iv. .] — The power of 

tho Dominion Parliament under sect. 
91 (21) to deal with Insolvent estates 
includes the right to legislate for 
insolvent cos. notwithstanding tlie 
existence of provincial legislation. — 
Montkeal Tui’st Co. v, Abitibi 
Power Paper Co.. [1938] 1 D. L. R. 
548; O. R. 81.— CAN. 


o (p. 431) V. .1— Sects. 1 1 2 & 1 2.5 

of the Winding lip Act, R. S. C., 1927, 
are intra vires, so far as they jirovido 
for the reference of causes under tho 
A(d, tSc give authority for an ofTicor 
of the ct. to make an order requiring 
a director U) repay moneys on a inis- 
feasanco summons.— Re Solloway 
& Co., [1937] 4 D. L. R. 26. — 

CAN. 

sw. Building societies — In Quehee — 
Liquidation of — UUra vires .] — McClan- 
AGiiAN V . St. Ann’s Mutual Building 
Society (1880), 24 L. C. J. 162 ; 2 
Cart. 237.— CAN. 

sy. Cheese factories — Act to prevent 
fraud against — Valid.] — R. v. Stone 
(1892). 23 O, R. 46.— CAN. 

Bz. Copi/right .] — Smiles v, Belpord 
(1877), 1 A. R. 436 ; 1 Cart, 576.— CAN. 

Bb. Education.] — Held : Alberta Act 
(D., 190.5, c, 3), 8. 17, was within the 
powers of tho Dominion Parliament. — 
Re Alberta Act, Secjtion 17, [1927] 2 
D. L. R. 993 ; [19271 S. O, R. 364.— 
CAN. 

114 iv. .] — l*ort IV. added 

to Canada Temperance Act, prohibiting 
the importation of intoxicyitlng liquor 
into those provinces where its sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra vires the Dominion 
Parliament. — Gold Seal, Ltd, v. 
Dominion Express Co. & A.-G. for 
Alberta Province (1921), 62 D, L. R. 
62 ; 62 S. C. K. 424 ; [1921 1 3 W. W. R. 
710 ; affg. 58 D. L. R. 51 ; 34 Can. 
Grim. Cas. 259; 16 Alta. L. R. 113.— 
CAN. 

114 V. .1 — Canada Tomper- 

auce Act, R. S. C., 1927, Is ultra vires. — 
R. V . Jones, [1937] 1 D. Ij. R. 193 ; 67 
Can. C. O. 228 ; 11 M. P. R. 240 ; 6 
F. L. J. (Con.) 164.— CAN. 

115 lii. By 45 Viet. c. 119— 

Valid.]— Re Quebec Timber Co. 

(1882), Gout. 43.— CAN. 

a (p. 432) I. Regulation of time 

<£• manner. I — The regulation of tho 
manner of ilshlng & the establishing of 
close seasons ore within the exolusivo 
legislative jurisdiction of tho Dominion 
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Parliament. Sect. 29 of Fisheries Act, 
R. S. C., 1927, is intra mres. — R. v. 
Tomasson. [1932] 2 W. W. R. 176; 
40 Man. L. R. 321.— CAN. 

r (p. 432) i, Regulations as to 

inland fisheries — Valid.] — Bayer v. 
Kaizer (1894), 26 N. S. R. 280.— CAN. 

r (p. 432) Ii. .] — The pro- 

visions of hTsherlos Act, 1914 (c. 8) 
(Dom.), ss. 7a, 18, for the lloensing & 
taxing of fish canneries : — Held : uUra 
vires. — R. v. Somerville Cannery 
Co., Ltd. (B. C.), [19271 4 D. L.R. 494; 
[1927] 3 W. W. R.215 ; 49 Can. Grim, 
(jas. 65. — CAN. 

r (p. 432) iii. .]— A regula- 

tion made by Order in Council pursuant 
to the power given by Dominion 
Fisheries Act, s. 45, & adopted from a 
provincial regulation, to the effect 
that DO one shall fish by means other 
than by angling & trolling except 
under lioenso from a duly authorised 
offloer of the Provincial Govt, was not 
open to objection on the principle that 
Parliament has no power to divest the 
Dominion In favour of the Province 
of a legislative power conferred on It 
by the B. N. A. Act. — Skro v. Gault 
(1921), 50 0. L. R. 27 ; 64 D. L. K. 
327.— CAN. 

r (p. 432) iv. Customs d" 

Fisheries Protection Act, s, 10 (c) — 
Intra vires.] — R. v. Auxiliary Fishing 
Schooner Natalie S., [1932] Ex. 
C. R. 155.— CAN. 

h (p. 432) i. Guarding #/ cross- 

ingsA — Re Canadian Paoifio Ry. Co. 
& County & Township op York 
(1896), 27 O. R. 559.— CAN. 

y 1. Dominion Insurance Act, 

88. 11, 12 (1), 71, 71a, 134, 134a— 
UUra vires.}— Re Insurance Con- 
tracts. [19261 2 D. L. R, 204 ; 58 
O. L. R. 404.— CAN. 

sd. Interest — Amount of — R. S. C., 
1886 (c. 127), «. 1— Intra trirea.)— 
Bradbitrn V. Edinburgh Life Assub- 
ANCE Co. (1903), 23 C. L. T. 199; 5 
O. L. R. 657 ; 2 O, W, R. 253.— CAN. 

0 (p. 433). For “o" subatitute 
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Ill ; 99 L. J. P. C. 20 ; 142 L. T. 73; 46 
T. L. B. 1, P. C. 

Annotaiuma : — Oenerally, Consd. Aeronautics in Canada 
(Regrulatlon & Control of), [1932] A. O. 64 ; A.-G. for 
Quebec r. A.-G. for Conda (1932), 48 T. L. H. 238. 

120. Add. Annotation: — Refd. The Fagemes, 
[1927] P.311. 

121. Add. Annotation : — Refd. A.-G. for Quebec 
V. Nipissing Central By. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — BriCish 
North America Act, 1807 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception: — Held. (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain k, the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 
regulations as to the navigation of the. river 
in question, there being no undertaking or 
guarantee, either to the United States or u. j 
New Brunswick, that such powers should i 
remain unaltered for all time, Sl the change 
made being wholly consistent with the 
treaty. — A.-G. for New Brunswick v. 
Canadian Pacific By. Co., A.-G, for 
Canada Intervening (1925), 94 L. J. P. C. 
142 ; 133 L. T. 436, P. C. 

122. Add. Annotations : — Refd. A.-G. for Quebec 
V. Nipissing Central By, & A.-G. for Canada, 
[1926] A. C. 715; B. v. Jalbert, A.-G. of 
Quebec v. B. (1938), 82 Sol. Jo. 252. 

122a. Expropriation of provincial Crown 

lands.] — Bailway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor- General, to take for 
the use of the railway provincial Crowm lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).— A.-G. for 
Quebec v. Nipissing Central By. Co. & 
A.-G. FOR Canada, [1926] A. C. 715 ; 95 
L. J. P. C. 221 ; 135 L. T. 520 ; 42 T. L. B. 
591, P. C. 

AnnotcUion : — Distd. A.-G. for Quebec v. A.-G. for Canada 

(1932), 48 T. L. R. 238. 

124, Add. Annotations : — Refd. Canadian Pacific 
By. Co. V. Toronto Transportation Com- 


mission ; Toronto Transportation Com- 
mission V. Canadian National Bailways, 
[1930] A. C. 68(5 ; Canadian Electrical 
Assocn. V. Canadian National Bailways, 
[1934] A. C. 551. 

125. Add. Annotations : — Refd. lie Aeronautics in 
Canada (Begulation & Control of), [1932] 
A. C. 54 ; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. B. 235. 

125a. Regulation of running rights.] — Applts. 

owned a short railway line in Alberta branch- 
ing from a line which branched from the 
(Canadian Northern Bail way at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Bailway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.' 
line, with permission to construct a short 
track joining it : — Held : the Bail way Board 
had power to grant tlie application, since 
applts.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dorniiuoii under British 
North America Act, 1867 (c. 3), s. 92 (10) (a). — 
Luscar Collieries v. McDonald, [1927] 
A. C. 925 ; 97 L. J. P. C. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. 0. 

125b. - — Powers not delegated to Board of Rail- 
way Commissioners,] — The Parliainent of 
Canada, for the purpose of securing effective 
railway administration, may encroach upon 
the Provincial domain in res}v;ct of property 
& civil rights, but Parliament dctes not appear 
to have delegated that h^gislative power to 
the Board of Railway Cornrs., unless possibly 
by sect. 34 (3) of the (Janadian Bail way Act. — 
Canadian Electrical Arbocn. v. (Canadian 
National Bailways, [1934] A. C. 551 ; 103 
L. J. P. C. 127 ; 151 L. T. 463 ; 61 T. 1 i. It. 25, P.C. 

126. Add. Annotations : — Consd. British Coal 
Corpn. V. B., [1935] A. C. 500. Refd. 
Croft V. Dunphy (1932), 48 T. L. B. 052. 

128a. Question of substance, not of form.] — 

A. -G. FOR Ontario v. Ueciprocal Insurers, 
No. 108a, ante. 

‘128b. Insurance Act, 1927, ss. 11, 12, 65, 66 

— ^Validity.] — By sect. 11 of the Insurance 
Act of Canada, B. S. C., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian co. or any alien 
to carry on insurance business within Canada, 
<fe, by sect. 12, a licence was also required for 
any British co. or subject not resident in 
Canada who immigrated into Canada to 
carry on insurance business, & sects. 65 & 66 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 

B. S. C., 1927, c. 179, imposed taxation on 
ersons who insured with insurers so pro* 
ibited. British & foreign insurers obtamed 


128b U. Imposition of addiiiotwi 

customs dutie8.]’--HeJd : 53 Vlct. c. 20, 
8. 19, waa not ultra vires the Dominion 
Parliament. — A.-G. of Canada v. 
Foster (1892), 31 N. B. R. 163.— CAN. 

•f. Mioratory Birds Protection Actt 
1917 (c. 18) — How far intra vires,] 
—R. V . Stuart, [1926J 1 D. L. R. 12 ; 
11924] 3 W. W. R. 848.— CAN. 


sj. Soldier SeUlement Act, ss. 33, 34 
— Intra vires.] — II. v. Powers, [1923] 
Exch. C. R. 131.— CAN. 

sk. Judges Act, R. 8. C., 1908 (c. 
138), 68. 33-35.)— In bo far ae the 
above sects, attempt to disqualify or 
prohibit a Judflre of the Kiusr’s Bench 
urom acting ae an arbitrator in matters 
lying wholly within provincial control, 
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they are ultra vires. — Winn'IPEO Corpn. 
V. Cross (Man.), [19261 4 1). L. It. 318 ; 
[192G] 2 W. W. R. 868 —CAN. 

si. Live-slock dh Live-stock Products 
Act, 1923, dt regulations made there- 
under — How far ultra vires .] — R. v. 
Collins, [1926] 4 D. L. R. 548 ; 46 
Can. OUn. Oae. 282 ; 59 0. L. R. 453. 
—CAN. 
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licences under the Quebec Insurance Act, 
&; the Govt, of Canada required them to take 
out licences under sects. 11 & 12, & attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Revenue Act. The Lieutenant-Governor of 
Quebec referred to the ct. the questions : 
“ (1) Is a foreign or British insurer who 
holds a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe & subject to sects. 11, 12, 
06, 60 of the Insurance Act of Canada, or are 
those sections unconstitutional as regards 
such insurer ? (2) Are sects. 10, 20 A: 21 of 

the Special War Revenue Act within the 
legislative competence of the Parliament of 
Canada ? Would there he any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the I^rovince and any other case ? ” : — 
Held : the answers must be to the first part 
of question 1, “ No ” ; A to the second part, 
“ Yes ” ; to the second question in both 
branches, “ No.” The conduct of insurance 
had been declared to be exclusively subject to 
Provincial law, A the Insurance Act of Canada, 
1927, was not properly framed alien legisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 3), A therefore was not 
within the legislative powers of the Dominion, 
neither was that Act prop ^rly framed law 
as to immigration within i>he meaning of 
sect. 95 of the Act of 1867. The taxation 
imposed by the Special War Revenue Act 
was void in that the tax was linked up with 
a Dominion licence which had already by 
this decision been held illegal. — Re Insur- 
ance Act op Canada, [1932] A. C. 41 ; avb 
nom, A.-G. of Quebec v. A.-G. op Canada, 
Beldino Cohticelu, Ltd., A.-G. op Canada 
v. A.-G. of Quebec (1931), 101 L. J. P. C. 20 ; 
146 L. T. 28 ; 48 T. L. R. 173 ; 76 Sol. Jo. 
10, P. C. 

128c. Power to impose customs duty — Alcoholic 
liquor imported by provlnce.]-~Cu8toms A 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 


imported by the Govt, of British Columbia 
for the puiyose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 8), s. 91, heads 2 A 3, to impose 
duties upon tlie Importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “property ” of a province from 
taxation. — A.-G. op British Columbia v. 
A.-G. OP Canada, [1924] A. C. 222 ; 130 

L. T. 267 ; 40 T. L. R. 4 ; 68 Sol. Jo. 68, P. C. 

128d. What is — Export tax.] — A.-G. for 

British Columbia v. McDonald Murphy 
Lumber Co., Ltd., No. 135e, post. 

128e. Customs legislation — Extension of extra- 
territorial limit— : Validity.] — If a matter is 
within the legislative authority of the Parlia- 
ment of Cani^a under sect. 91 of B. N. A. 
Act, 1867, the permitted legislation is not 
limited by any other consideration than is 
applicable to the legislation of a sovereign 
State. The authority so conferred upon 
that Parliament in relation to customs duties 
extends to enacting anti-smuggling provisions 
similar in scope to the provisions, operating 
' beyond territorial limits, which had long 

* formed part of Imperial customs legislation, 
A presumably were regarded as necessary 
for its efficacy. Consequently, the Parlia- 
ment of Canada was competent to provide 
by sects. 161 A 207 of Customs Act, R. 8, 0., 
1927 (c. 42), as amended in 1928, that if 
any vessel registered in Canada was hovering 
within twelve miles of the Canadian coast, 
having on board dutiable goods, the vessel 
A her cargo were to be seized A forfeited. 
It was not necessary to determine whether 
sect. 3 of the Statute of Westminster, 1931 
(c. 4), by which “ it is declared A enacted 
that the Parliament of a Dominion has full 
power to make laws having extra-territorial 
effect ” was retrospective, — Croft v, 
Dunphy, [1933] A. C. 160 ; 102 L. J. P. C. 
0 ; 148 L. T. 62 ; 48 T. L. R. 652 ; 18 Asp. 

M. L. C. 370, P. C. 

Annotation: — Befd. Forbes v. A.-G. for Manitoba, [1037] 
A. C. 260. 

.] — See, noWf Statute of West- 
minster, 1931 (c. 4), 8. 3. 


129 i. Pilotage.] — U. v. Peters 
(1873), N. B. Dig. 138.— CAN. 

1 (p. 434) 1. .y-Held: Criminal 

Code, 1802, B8. 865 & 860, were intra vires 
the Domiulou Parliament. — Fuck t?. 
Brisbin (1806), 26 O. R. 423.— CAN. 

o (p. 434) i. .) — If an act pro- 

hlbitcil by the Dominion Parliament 
Is one that may be considered a orimiual 
matter, its prohibition & the subjoct of 
eridonoe establishing such act are within 
the powers of I’arliamont, oven though 
the act is one that ndates to property & 
olvll rights. — R. v. Poulin (Alta. ), [1 925 ] 

1 D. L. R. 618; [19251 1 W. W. R. 
16 : 43 Can. Grim. Cas. 242.— CAN. 

o (p, 434) ii. .) — Criminal Code, 

s. 734 ; — Held : intra vires. — Dowsktt 
». Edmunds (Alta.), [1926] 4 D. L. R. 
796 ; [192C1 3 W. W. R. 447 ; 46 Can. 
Orlm. Oa«. 330.— CAN. 

o (p. 434) m. .]— Sect. 734 of 

the Canadian Criminal Code, so far as 
it purports to prohibit civil prooeedlnga 
in respect of on assault after the dls- 
c’.iiarge of the penalty Imposed In a 
criminal prosecution under the Code, 
is ultra vires of the Parlieucaent of 
Canada. — Rick t?. Mbssenobr, (1929] 

2 1). L. R. 669 ; 51 Can. Orixn. Cas. 
147 ; 60 N. S. R. 399.— CAN. 

o (p, 434) iv. Issue of eertiftoate 


releasing from all further 'proceedings 
civil or criminal.^ — Held : 32 & 33 
Vlot. o. 20, 8. 45, is not uUra vires. — 
Wilson v. Codyre (1860), 26 N. B. R. 
516.— CAN. 

q (p. 434) i. .1 — O'Brien v. 

Royal George Co., Ltd., [19211 1 
W. W. R. 569 ; 57 D. L. R. 301 ; 16 Alta. 
L. K.373; 35 Can. Orlm. Cos. 2 2.— CAN. 

q (p. 434) ii. .1— Legisla- 

tion of a prohibitive character passed 
for the purpose of compelling ooserv- 
ance of the Lord's Day falls within 
B. N. A. Act, 8. 91 (27), which confers 
on the Dominion Parliament exclusive 
jurisdiction to legislate with respect to 
orlminai law. — Clarke v. Wawken 
Rural Municipality, [1930] 2 D. L. R. 
596 ; 1 W. W. R. 319 ; 53 Can. O. O. 
366 ; su6 nom. Ex p. Glares, 24 
S. L. R. 327.— CAN. 

q (p. 434) iii, Food <£? Drugs 

Aa, 1927.1 — Food A Drugs Act, 
R.S.O., 1927, is infra vires, — R. v, 
Ooi^DaMlD (1932), 46 B. O. R. 436.— CAN. 

q (p. 434) iv. ^.J— Food A 

Drugs Act, R. S. 0., 1927, including 
sects. 3, 4 A 33 thereof A the regula- 
tions made thereunder, is infra virrs, 
even with respect to the prohibition 
by said sects. A regulations of the 
adulteration of food where the pro- 
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hlbitod adulteration is not injurious to 
health. Such legislation is a valid 
exercise of the Dominion’s power to 
legislate with respect to crinoinal law : 
its real primary object is the protection 
of the public health A the prevention, 
in the interests of the public generally, 
of fraud ; A for centuries the adultera- 
tion of food has been contrary to the 
criminal law of England. — Standard 
Sausage Co., Ltd. r. Lee. [19341 1 
W. W. R, 81 ; [1933] 4 D. L. R. 501 ; 
00 C. O. O. 266 ; 47 B. O. R. 411.— CAN. 

s (p. 434) I, Canada Grain 

Act, 1919, 8.95(7) — Whether ancillary 
to or necessary for operation hf Domi- 
nion law.] — The above Act is not in the 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provlnoial legislatures. 
Is required to prevent a scheme of a 
Dominion law being defeated ; nor is 
It a case whore, in order to operate a 
validly enacted law, procedure must 
be adopted to make enectlve that law 
even though it invades the legislative 
fields of the provinces in respect of 
property or civil rights. — R. v . 
Eastern Terminal Elevator Co., 
[1926] S. O. R. 434.— CAN. 

s (p. 434) ii. .1 — ^The pro- 

visions of the above Act, requiring a 
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130a. ** Peace, order de c^ood government of 
Canada ** — Whether trade disputes included.] 

— Toronto Electric Combs, v. Snider, No. 

179a, post 


ISOb. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 91, head 3, 
to enact Income War Tax, 1917, & the 


rlmary grrain-dealer to take out a 
oenoe thereunder. Sc presoilblnfl: the 
form of contract to be used on the 
purchase of (rraln. are ultra vires. — 
TRIMBLE V, Oaplinq, (1927] 1 D. L. R. 
717 ; (1927J 1 W. W, R. 188 ; 22 Alta. 
L. R. 630.— CAN. 

• (p. 434) iii. War legislation 

— Establishment of Canada Wheat 
Board.] — Held: the legrlalatlon & 
Orders In Oouncil establishing the 
Board were intra vires the Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerce. — A.-Q. for 
Canada v. Alexander Brown Mill- 
ing & Elevator Co., [1923] 4 D. L. R. 
443 ; 53 O. L. R, 298.— CAN. 

■ (p. 434) iv. .] — The Dominion 

Parliament is without legislative oom- 
T)Gtonoe to so interfere with civil 
rights as to preclude the making of 
contracts in respect of grain except 
in so far as they become a matter of 
Dominion concern. It Is a matter of 
Dominion concern to exercise control 
over persons making contrafts for the 
purchase of western grain b> reference 
to a grade name, since such contracts 
relate to grain for export trade, it 
being a matter of Dominion-wide 
Interest that in the markets of the 
world Canadian grain may measure 
up to known standards designated by 
grade names or numbers as provided 
for by Canada Grain Act, 1930 ; but 
it cannot be said that the making of 
grain contracts without reference to 
grade names Is a matter which comes 
within Dominion leglslatlye control. — 
McLeod v. Canadian Indemnity Co., 
[19371 2 W. W. n. 206; 3 D. L. H. 
72; 7 h\ L. .1. (Can.) 3.5— CAN. 

dd i. Courts~-Power to establish — 
Maritime court — Jurisdiction limited to 
Ontario — Valid.] — The Picton 0 879), 
4 S. O. R. 648 ; 1 Cart. 667.— CAN. 

dd ii. Power to extend juris- 

diction — Court created by Imperial 
Act — Valid.] — A.-G. or Canada v. 
Flint (1884), 16 S. C. E. 707 ; 4 

Cart. 288.— CAN. 

dd iii. .}— HeW ; the 

Dominion Parliament had power to 
confer jurisdiction on a ct. to try 
offences against Inland Revenue Act, 
R. S. G. o. 34. — R. V. Kennedy (1902), 
35 N. S. R. 266.— CAN. 

sp. Appeal to Supreme Court of 
Canada — 42 Viet. c. 39, s. 6 — Ultra 
vires.] — Grand Trunk Ry. Co. v. 
Credit Valley Ry. Co. (1875-1908), 
1 Gout. Dig. 282.— CAN. 

St. Jury — Selection of jurors — In 
criminal cases.] — R. v. O’Rourke 
(1882), 32 O. P. 388.— CAN. 

sw. Opium dt Narcotic Drug Act .] — 
The Opium & Narcotic Drug Act, 1923, 
now R. S. C. 1927, c. 144, Is intra vires, 
—n. V . Gordon, [1928] 2 D. L. R. 
315 ; [1928] 1 W. W. R. 678 ; 49 Can. 
Grim. Caa. 272.— CAN. 

t*. .] — R. V . Wakabayashi, R. 

r. Lore Yip [1928] 3 D. L. 11. 226; 
ri92H] 1 w. W. R. 487 ; 49 Can. Grim. 
Cae. 392 ; 39 B. C. R. 310— CAN. 

•y. Agriculture — Live Stock Pedigree 
Act.] — “ Agriculture ” within B. N. A. 
Act, 8. 96, is not restricted to the 
cultivation of the fields. The purpose 
of Lire Stock Pedigree Act being to 
improve the (mallty of live stock on the 
farms of the Dominion, It is intra vires 
of the Dominion under said section. — 
H. V. Davenport, [1928] 2 D. L. R. 
852 ; [19283 1 W. W. R. 870 ; 50 Can. 
Grim. Caa. 40. — CAN, e 

sz, Oold dt Silver Marking Act 
in^ rtres.)— HeW; Gold & SUver 
Marldng Act, 7 & 8 Kdw. 7, c. 30, 


8. 16 (6), is intra vires of the Dominion 
Parliament. — R. v. Lee (1911), 18 
O. W. R. 845 ; 2 O. W. N. 933 : 23 
O. L. R. 490 ; 18 Can. Grim. Cas. 
480.— CAN. 

so. Power to prohibit harbouring 
goods within terrUorial waters, I — The 
Parliament of Canada. In legislating 
for the effective observance of Its 
customs law & the protection of Its 
revenue, may prohibit the harbouring 
of goods within the territorial waters of 
Canada, & thus s. 217 (4) of the 
Customs Act, R. S. C., 1927 (o. 42), is 
itUra vires. — R. v. Boutilier, [1929] 2 
D. L. R. 849 ; 51 Can. Grim. Cas. 314 : 
60 N. S. R. 492.— CAN. 

■d. Water power — Powers relating to.] 
— Re Waters & Water Powers 
Reference, [1929] 2 D. L. R. 481 ; 
8. O. R. 200.— CAN. 

■f. Regulation — Condition as to 

wages— Intra vires.] — Regrulation 83a, 
under the Dominion Water Power Act, 
R. S. C.. 1927 (o. 210), Is intra vires. If 
Interpreted as conditional, i.e. as Im- 
posing on the lloenseo an obligation 
(as to the payment of wages), the 
obsorvanoe of which is a condition of 
the licence ; Sc not as a general legis- 
lation governing rates of wages & 
conditions of employment. Under the 
latter interpretation It would bo ultra 
vires. — Outfin v. Stewart, Grant & 
Winnipeg City, 11932] 3 W. W. R. 
193 ; 40 Man. L. R. 557,.— CAN. 

•k. Sates tax.] — Special War Revenue 
Act, 8. 68 i- 'H&ld : intra vires. — li. v. 
Miller Coukt Sc.. Co., (1930] 3 D. L. R. 
745.— CAN. 

00 . Federal IM.Tict Commission Act.] 
— The Federal OlstKct Commission 
Act, 1927, Is within the powers of the 
Parliament of Canada & the Com- 
mission’s bye-law forbidding the opera- 
tion upon the Commission's driveway 
of any vehicle for the transportation 
of passengers for hire. Sc its bye-la%v8 
providing a penalty for non-compliance. 
Sc its aCTeeniont giving the Ottawa 
Electric Ry. C/O. the excluslvo right to 
operate sight-seeing busses for hire on 
the driveway, are within the powers 
of the Commission. — R. v. Red Line, 
Ltd. (1930), 54 Can. C. C. 271 ; 60 
O. L. R. 53.— CAN. 

sq. Customs Act, 1927 — Liability oj 
vessel hovering within twelve milr^ to 
seizure — Intra vires.] — Trknholm v. 
McCarthy, [1930] 1 D. L. R. 674.-CAN. 

Bt. Trade Unions Act, 1927.J — The 
Trade Unions Act is a statute dealing 
solely with property & civil rights. Sc 
therefore ultra vires of the Dominion 
Parliament & quite Inoffoctual to confer 
any valid status on a trade union. — 
Amalgamated Builderb Council v. 
Herman, [1930] 2 D. L. R. 513 ; 65 
O. L. R. 296.— CAN. 

BV. Civil servants — Exclusive powers 
of salaries — Who are. -Not harhmir 
commissioners.] — Re Hamilton Har- 
bour CoMRS., [1930] 2 D. L. R. 509 ; 
65 O. L. R. 149.— CAN. 

8W. Power to authorise inter-pro- 
vincial endorsement of search uxirrants. ] 
— The Dominion Parliament has power 
to authorise peace officers Sc others to 
act beyond the limits of the ordinary 
scope of their provincial duties & can, 
in a criminal prosecution or for the 
purpose thereof, under sect. 91 of the 
British North America Act, deal with 
the personal property of citizens In any 
Province & authorise its seizure by a 
constable or peace otfioer acting under 
sect. 629 of the Criminal Code. — He 
R. V. SoLLOWAT & Mills (1930), 54 
Can. C. 0. 214 : 65 O. L. R. 677.— €AN. 

■b. Soldier Settlement Act — Security 
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to Board — Priorities .] — Those pro- 
visions of the ** Soldier Settlement 
Act,” 1919, purporting to provide 
security to the Board without registra- 
tion of said security and in priority to 
other bond fide creditors whose security 
has been rerfstered are intra iHres of tlio 
powers of tTie Parliament of Canada. — 
R. V. Richards, [1930] Ex. O. R. 222. 
—CAN. 

BO. Companies Act, 1927. s. 110.] — 
Dominion Cos. Act, R. S. C., 1927, 
8. 110, is ultra vires as being repugnant 
to the statutory rigid of the Provinces 
to legislate In respect of property Sc 
civil rights. — Micyeu Malt & Grain 
C oRPN. V. Coombs, [1933] 2 D. L. R. 
374 ; O. R. 250.— CAN. 

8d. .] — Sect. 1 10 of Dominion 

Cos. Act, R. S. C., 1927, as to directors’ 
liability for declaring & paying dividend 
when CO. is insolvent, or when payment 
of the dividend renders co. Insolvent 
or impairs capital, is intra vires of the 
Parliamopt of ( ’anada. Tlie enact, ment 
is of a character that brings It wltliln 
the class of l.oplcs that, must bo siip- 
pOBcd to have been contemplated, In 
the light of existing experience, as 
falling wlthii; the subject of “ Incor- 
poration of cos ” within tlio meaning 
tliereof as useU in B. N. A. Act . — Re 
Company’s Act, h. 110, Pkfeuencic, 
(19341 8. 0. R. 053 ; 1 D 1-. U. 0 - CAN. 

Bg. Companus Act, 1927, «. 113.1 — 
Sect. 113 of Cos. Act. K. S. C., 1027, is 
a Ilmlte<l oxcoptlou from ti^o exempt, ion 
to liability as BiiMreholderH grant(Mi by 
sect. 180 of said Act, Sc is valid ^ 
binding. — SonuMArHEH v. Moobe, 
11934] 2 W. W. R. 588 ; 4 D. L. R. 
585 ; 42 Man. L K. 385.— CAN. 

sj. l^opcrty tt' Cinil Rights — Aboli- 
tion of nfilre,] - Ifeld : laglrilatlon 
abolishing the office of membership of 
the Federal Appeal Board oflloo with- 
out compensat,i(»n was not an liit,er- 
ferenco with “ Property & Civil 
Bights.” Eiihor the Act did not Inter- 
fere with anv civil right since the right 
was in Itself determinable l)y stututo, 
or, If it did InUjrfei’e, Its interference 
was rmcessarlly incident to tho nn- 
doubtod power of the Dominion to 
abolish tho old Sc create tiio new office. 
— Reilly v. R.. (19311 I W. W. R. 
298 ; 1 D. L. R. 431. -CAN. 

si. Income Tax War Art, 1927, s. 19.] 
— Income War Tax Act, II. H. C., 1927, 
B. 19, is intra McLaren v. 

Minister of Nationai. Revenue, 
(19341 Ex. C. R. 13.— CAN. 

BO. Trailing stam.ps — Unlawful sale.] 
— Criminal Code, s. 505, is infra vires . — 
R. i;. Western AuTOMomeE Club, 
Ltd., 11934] 2 W. W. IL 431 : 3 
D. L. R. 592 ; 02 C. C. C. 10.— CAN. 

*p. Inluriiance, by alten.s.]—Qu. ; 
whether Dominion legiHlafiori purport - 
ing to empower aliens to hold property 
in Canada does not, in order to confer 
the rlgl»t of succession to property in a 
particular province retpiire to he 
supplemented by ancillary provincial 
legislation, especially in those cases 
where, in tlio absence of such right, 
there would be an escheat to the 
Crown in the right of tlio province. — 
He Daniluk Estate, (1935] 1 W. W. R. 
142.— CAN. 

BW. Natural Products Marketing Act, 
1934.] — Since the answer of ti»e I’rivy 
Council to the question submitted in 
the Referollci^ lie The Natural Products 
Marketing Act, 1*934 (Dom.), could not 
be affect<id by tlie clrcurn8tanc,eH of the 
present action, therefore, with respect 
to tho questions arising for decision 
heroin the oi)inion expressed on said 
reference that the Act & its amending 
Act of 1935 are ultra vires is binding 
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amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of tb« Govt, of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province. — Caron v, R., 
[1924] A. C. 999 ; 94 L. J. P. C. 9 ; 132 L. T. 
218 ; 40 T. L. R. 874, P. C. 

Annotation : — As to (1) Befd. Forbes v. A.-G. for Manitoba, 
A. C. 260. 

180c. Salary of provincial official — Whether 

liable.] — Caron v, R., No. 130b, ante. 

ISOd. Navigation of river — Formerly considered as 
in provincial control — Ashburton Treaty.] — 

A.-G. FOR New Brunswick v. Canadian 
Pacific Ry, Co., A.-G. for Canada Inter- 
vening, No. 121a, ante. 

180e. Criminal Code, s. 1086 (1) — Disposal of 
fines — Intra vires.] — Assuming, without de- 
ciding, that the term “ royalties ” in British 
North America Act, 1807 (c. 3), s. 109, 
includes lines imposed for infractions of the 
criminal law, any right conferred by sect. 109 
on the Province of Ontario to claim fines as 
“ royalties ” extends only to such lines as 
have not been otherwise appropriated by com- 
petent authority, & the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
duthority as to the criminal law, is competent 
to direct tliat fines shall be t uherwise appro- 
priated, & in what manner. Parliament 
Iherefore had power to enact the proviso to 
sect. 1036 G) of the Criminal Code of Canada 
directing tliat in the Province of Ontario 
lines are to be paid over to a municipal or 
local authority bearing, in whole or in part, 
tlie expense of administering the law under 
which the line was imposed. — Toronto (City) 
CORPN. V. R., [1932] A. C. 98 ; 101 I.. J. F. C. 
33 ; 146 L. T. 74 ; 48 T. L, R. 69, P. C. 

ISOf. Combines Investigation Act, 1927 — Validity.] 
— Combines Investigation Act, R. S. Can., 
1927 (c. 26),by sect. 36 makes it an indictable 
olTence, punishable by line or imprisonment, 
to be a party to the formation or operation 
of a “ combine ” as delined by sect. 2, that is, 
shortly stated, a combine which is to the 
detriment of the public restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
powers to exammo books, demand returns, 
summon witnesses. By sects. 29 & 30, 
customs duties may be reduced, licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, R. S. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by line or imprisonment, to ‘conspire, 
combine, or agree unduly to limit trans- 
portation facilities, restrain commerce, or 
lessen manufacture or competition : — Held : 
sect. 498 of the Code & the Act, excepting 

on tho ot. in respect to this (^oao. — 

Vancouver Growers, Ltd. t\ British 
Columbia Coast Vegetable Market- 
ing Board, 1 W. W. U. 670; 

61 B. C. R. 43.3 : on appeal. [1037] 3 
W. W, R. 119, 121.— CAN. 

sa. Recoveni of invalid assess- 

menUi.]~~-No action lies against the 


sects. 29 & 30, were intra vires the Parliament 
of Canada under British North America Act, 
1867, s. 91, head 27 (criminal law), & sects. 29 
& 30 could be supported under sect. 91, 
heads 3 & 22. The legislation being in its 
path & substance within enumerated heads 
of sect. 91, it was not material that it affected 
property & civil rights in the Provinces 
(sect. 92, head 13), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade & commerce), but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
— Proprietary Articles Trade Assocn. v. 
A.-G. FOR Canada, [1931] A. C. 310 ; 100 L. J. 
P. C. 84 ; 144 L. T. 677 ; 47 T. L. R. 260, P. C. 

Annotations : — Consd. O 'Connor v. Waldron, [1935] A. C. 76. 
Apld. A.-G. for British Columbia v. A.-G. for Canada, 
,[1937] A. C. 368. Reid. Tortmto City Corpn. v. York 
(Township) & A.-G. for Ontario, [1938] A. C. 415. 

130g. Aviation — Exclusive power of Dominion 
Legislature.] — The whole field of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) sect. 132 of the 
British North America Act, 1867 (c. 3), 
which gives to the Parliament & Govt, of 
Canada all powers necessary or proper for 
performing the obligations of Canada, or of 
any Province thereof, under treaties between 
the British Empire & foreign countries, 
(6) the fact that an international Convention 
of 1919, a treaty under sect. 132, covered 
almost every conceivable matter relating to 
aerial navigation, & (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade & commerce), 6 (postal 
services) & 7 (military & naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, & necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of aerial navigation, & the ful- 
filment of Canadian obligations under sect. 
132, are matters of national interest & 
importance ; aerial navigation is a class of 
subject which has attained such dimensions 
as to affect the body politic of the Dominion. 
Consequently, the Dominion powers under 
sect. 132 in relation to the obligations under 
the Convention were exclusive powers^ & the 
Parliament of Canada had authority to enact 
the Aeronautics Act, R. S. C., 1927 (c. 3), 
8. 4, & the Air Reflations, 1920, respecting 
the licensing of pilots, navigators, etc., 
the regulation & licensing of all aircraft, 

sb. Action for account .] — No 

action for an account & injunction may 
be brought against tho Board con- 
stituted under tho Natural Products 
Marketing Act, 1934 (B. C.).— Van- 
cx)UA"ER Growers, Ltd. v. McLenan, 
[1937] 4 D. L. R. 143 ; 52 B. C. K. 
42 ; 7 F. L. J. (Can.) 163.— CAN. 


Board constituted under the Natural 
Products Marketing Act, 1934 (B. C.), 
for the recovery of assessments paid 
to it before the statute was declared 
ultra vires. — Vancouver Growers, 
Ltd. V. Snow, Ltd., [1937] 3 W. W. R. 
121 ; 4 D. L. R. 128; 52 B. O. R. 
32 ; 7 F. L. J. (Can.) 164.— UAN. 
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aerodromes & air stations . — Re Aehonautics 
IN Canada (Regulation & Control of), 
[1932] A. C. 64, P. C. ; »ub nom, A.-G. of 
Canada v. A.-G. op Ontario, A.-G. of 
Quebec & A.-G. of Manitoba, 101 L. J. 
P. 0. 1 ; 146 L. T. 70 ; 48 T. L. R. 18 ; 75 
Sol. Jo. 796, P. C. 

^ I^dio Communication in Canada. 
[1932] A. C. 304. Consd. A.-G. for Canada v. A.-Q. for 
Ontorio, G9371 A.-Q. for Quebec v, 

A.-G. for Canada (1932), 48 T. L. R. 23.'). 


ISOh. Special War Revenue Act, 1927, ss. 16, 20, 21 
— Validity .] — Re Insurance Act op Canada. 
No. 128b, arUe, 


1301. Special War Revenue Act, 1922, s. 17 — 
VaUdlty.] — There is only one Crown, but by 
legislation assented to by the Crown revenue 
& property vested in the Dominion are 
distinguished from revenue & property vested 
hi Province. There are two separate 
statutory purses ; in each the ingathering & 
expending authority is different. 

By sect. 17 of the (Dominion) Special War 
Revenue Act, 1915, as amended in 1922, but 
since repealed, liability to the Crown for the 
excise taxes thei'r'by imposed was to rank 
for payment in priority to all other claims of 
whatsoever kind save administration ex- 
penses. By sect. 1357 of the R. S. Que., 
1909, all sums due to the Crown in respect of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 10 
of the Interpretation Act (R. S. Can.. 1906, 
c. 1) no provision in any Act is to affect the 
Crown unless it is expressly stated tliercdn 
that the Crown is to be bound thereby . In 
a bkpey. in the Province of Quebec tL*? assets 
were insufficient to discharge both a sum due 
for tax under the Dominion statute abo\o 
mentioned <fe a sum due for l^rovincial taxes : 
—Held : that it would have been competent 
to the Parliament of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankruptcy), or head 3 (taxation), to enact 
the statute of 1916 so as to prejudice the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
had to be read as though it provided that the 
priority enacted should not operate so as to 
diminish any right of the Crown in any 
Province ; the result was that the two debts 
would run pari passu as claimed by the 
Province. — Re Silver Bros., I/td., A.-G. 
FOR Quebec v, A.-G. for Canada, [1932] 
A. C. 514 ; 101 L. J. P. C. 107 ; 146 L. T. 
656 ; 8vb nom, A.-G. for Quebec v. A.-G, 
FOR Canada, 48 T. L. R. 238. 

130J. Effect of Interpretation Act, 1906, 

s. 16 — On priority of Crown debt.] — Re 

Silver Bros., Ltd., A,-G. for Quebec v. 
A.-G. FOB Canada, No. 130i, ante, 

130k. Radio communication — Exclusive power of 
Dominion Legislature.] — The Parliament of 
Canada has exclusive legislative power to regu- 
late control radio communication in Canada. 

Great Britain, Canada, & other Dominions 
& Colonies, having entered separately into a 
convention on the subject with foreigr 
countries, the Parliament of Canada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 
1867 (c. 3), to make laws for the peace, order, 
& good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 


under sect. 132 if the convention had been a 
treaty between the British Empire as an 
entity & foreign countries. The legislative 
power of the Dominion extended Id inter- 
provincial radio communication on the same 
grounds that it extended to inter-provincial 
aeronautics, & because the matter was 
within “ telegraphs ” <Sc “ works & under- 
takings connecting the Provinces with any 
other, etc.,” subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, sect. 91, 
head 29, brought within the Dominion 
authority. — Re Radio Communication in 
Canada, A.-G. of Quebec v, A.-G. op 
Canada, A.-G. op Ontario, A.-G. op New 
Brunswick, A.-G. of Manitoba, A.-G. of 
SASKATO ilEWAN, A.-G. OP ALBERTA & CANA- 
DIAN Radio League, [1932] A. C. 304 ; 101 
L. J. P. C. 94 ; 146 L. T. 409 ; 48 T. L. R. 
235, P. C. 

Annotatimi Consd. A.-G. lor Uariada v. A.-G. for Ontario, 
[1937J A. C. 32G. 

1301. Natural Products Marketing Act — Ultra vires.] 

— Natural l*roducts Marketing Act, 1931, of 
the Parliament of Can.ida, as amond('d by 
Natural Products Marketing Act Amend- 
ment Act, 1935, which provided {inier alia) 
for the (establishment of a Dominion Mncket- 
ing B(>ard wliose pow<‘i*,'i included penvers to 
regulate tlie time A. place at which, the 
agency through wliic.h, nafural products to 
which an a])])roved schc^riue related should 
be marketed, ^ to d(‘t(‘vjnin<! tJie manner of 
distribution, the (piantity, (juality, grade 
or class of the |>roduct that sliould ho 
markc'ted by any p(irsoti iit any tiiiue, was 
iiltra vires of the Dominion Parlianaer>t. 

'J^he provisions (jf tiie Act, in addit-ion to 
dealing with tlie regulation of foreign (*xport 
tVe inter-lh‘ovincial trade, also covered trans- 
actions in any natural ju'oduct wl)ich wore 
completed within the Province which 
bad no connection vith iiiter-lh’ovincial or 
export trade. The rcigulation of ” trade & 
commerce ” by the Dominion under head 2 
of 8(ict. 91 of the Britisli N(jrth Arnericm Act, 
1867, did not permit the regulation of 
individual forms of trader or commcin^e con- 
fiiKid to the Province, & the legislation in 
question, thGref(.>re, in so far as it related 
to matters which were in substance local t’fc 
Ih-ovincial & affecUMl ” property <St civil 
rights,” a subject-matter exfdusiveiy reserved 
to the Provincial Legislature und'U' head 13 
of sect. 92 of the British North America Act, 
was beyond the compcitence of the Dominion 
Parliament. 

The whole textunj of the Act was inextric- 
ably interwoven <fc ladther sect. 9, wliich 
dealt with intcr-Proviucial or export trade, 
nor Part If., which was a genuine exercise of 
the Dominion legislative authority over 
criminal law, could be contemplated as exist- 
ing independently of the main Icjgislation & 
must fall with it as being in i)arb merely 
ancillary t/o it. — A.-G. for British (k>LUMBiA 
V. A.-G. FOR Canada, Re Natural Products 
Marketing Act, [1937] A. C. 377 ; 100 

I). J. P. C. 64 ; 156 L. T. 311 ; 53 T. L. R. 
330 ; 81 8ol. Jo. 235, P. C. 

AnnoUiUon Refd. Slinnnen r. Low(ir Mainland Dairy 
Produf:t8 Board (I93g>, .74 T. L. Jl. 1090. 

130m. Criminal Code, sect. 498a — Intra vires.] — 

Held : the sect, was in toto intra vires of the 
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Parliament of Canada under sect. 91, head 27, 
of British North America Act, 1867 — The 
Criminal Law, . . There was no reason 
for supposing that the Dominion were using 
the criminal law as a pretence or pretext 
for invading the Provincial legislative field, 
or that the legislation was in pith & substance 
only interfering with civil rights in the 
Province. 

The only limitation on the plenary power 
of the Dominion to determine what should or 
should not be criminal was the condition 
that Parliament should not in the guise of 
enacting criminal legislation in truth & in 
substance encroach on any of the classes of 
subjects enumerated in sect. 92 of the British 
North America Act. It was no objection 
that it did in fact affect them, for if it was a 
genuine attempt to amend the criminal law 
it might obviously affect previously existing 
civil rights. 

There was no other criterion of “ wrong- 
ness ” than the intention of the Legislature 
in the public interest to prohibit the act or 
omission made criminal. 

There seemed to bo nothing to prevent the 
Dominion, if it thought fit in tlie i)ublic 
interest, from applying tlie criminal law 
gmerally to acts & omissions which so far 
were only covered by Provincial enactments. 
— A.-G. FOR British Columbia v. A.-G. for 
Canada, lie Criminai. Code, Sect. 498a, 
[1927] A. C. 368 ; 106 L. J. C. 34 ; 156 
L. T. 308 ; 63 T. L. K. 340 ; 81 Sol. Jo. 265, 
1». C. 

130n. Farmers’ Creditors Arrangement Act — Intra 
vires.] — By Farmers’ Creditors Arrangement 
Act, 1934, of the Parliament of Canada, as 
amended by the Farmers’ Creditors Arrange- 
ment Act Amendment Act, 1935, a procedure 
was provided whereby {inter alia) a farmer 
who was unable to meet his liabilities as they 
became due might make a proposal for a 
comi)osition, extension of time or a scheme 
of arrangement to his creditors. If the pro- 
posal was not accepted by the creditors the 
matter was referred to a Board of Review to 
formulate a proposal. If the creditors or 
the debtor declined to approve the Board’s 
proposal the Board might nevertheless con- 
fiim it, & it was thereupon binding on the 
creditors & the debtor : — Held : that the 
Act was genuine legislation relating to 
“ bkpcy. & insolvency ” & was accordingly 
intra vires of the Dominion Parliament under 
sect. 91, head 21, of the British North 
America Act, 1867. 

The statutory conditions of insolvency 
wdiich enabled a creditor or a debtor to invoke 
the aid of the bkpcy. laws, or the classes to 
'which those laws applied, were not intended 
to bo stereotyped under head 21 of sect. 91 
of the British North America Act so as to 
confine the jurisdiction of the Parliament 
of Canada to the legislative provisions then 
existing as regarded those matters. 

Legislative provisions as to compositions, 
by which bkpcy. was avoided, but which 
assumed insolvency, were properly within 
the sphere of bkpcy. legislation. — A.-G. for 
British Columbia v, A.-G. i^xjr Canada, Re 
Farmers* Creditors Arrangement Act, 
[1937] A. C. 391 ; 106 L. J. P. C. 67 ; 166 
L. T. 313 ; 53 T. L. R. 334 ; 81 Sol. Jo. 116, 
P. C. 


180o. Employment & Social Insurance Act — ^Ultra 
vires,] — Employment & Social Insurance Act, 
1935, of the Parliament of Canada, which in 
substance provided for a system of com- 
pulsory unemployment insurance through- 
out Canada, was ultra vires of the Dominion 
Parliament. In pith & substance the Act 
was an insurance Act affecting the cml 
rights of employers & employed in each 
Province & was accordingly within the 
exclusive competence of the Provincial 
Lepslatures under sect. 92, head 13, of the 
British North America Act, 1867, which pro- 
vided that “ In each Pro'vince the Legislature 
may exclusively make laws in relation 
to ... (13) Property & civil rights in the 
Province.” 

The Act did not purport to deal with, & 
could not be supported on the ground of, 
any special emergency arising from the degree 
of unemployment in Canada at the relevant 
date. 

The other parts of the Act were so in- 
extricably mixed up with the insurance 
provisions of Part III. that it was impossible 
to sev^er them, & the whole Act was therefore 
ultra vires & invalid. — A.-G. for Canada v. 
A.-G. FOB Ontario, Re Employment & 
Social Insurance Act, [1937] A. C. 356 ; 
106 L. J. P. C. 37 ; 166 L. T. 307 ; 53 T. L. R. 
332 ; 81 Sol. Jo. 215, P. 0. 

130p. Weekly Rest in Industrial Undertakings Act 
— Ultra vires.] — Weekly Rest in Industrial 
Undertakings Act, 1935, the Minimum Wages 
Act, 1935, & the Limitation of Hours of Work 
Act, 1935, of the Parliament of Canada, 
which in substance gave effect to draft 
conventions adopted by the International 
Labour Organisation of the League of Nations 
in accordance with the Labour Part of the 
Treaty of Versailles, 1919, & ratified by the 
Dominion of Canada, were ultra vires of the 
Parliament of Canada & invalid in that the 
legislation related to matters coming 'within 
the class of subject Property & civU rights 
in the Province ” which was assigned ex- 
clusively to the Legislatures of the Provinces 
by head 13 of sect. 92 of the British North 
America Act, 1867. 

The legislation could hot be justified under 
sect. 132 of British North America Act, which 
provided that the Parliament of Canada 
should have ” all powers necessary or proper 
for performing the obligations of Can^a or 
of any Province thereof, as part of the British 
Empire, towards foreign countries, arising 
under treaties between the Empire & such 
foreign countries,” because the obligations 
under the ratified conventions were not the 
obligations of Canada as part of the British 
Empire, but of Canada by virtue of her new 
status as an international juristic person, 
& they did not therefore arise under a treaty 
between the British Empire & foreign 
countries. 

Jurisdiction to le^slate for the purpose of 
performing the obligations of a Canadian 
treaty does not reside exclusively in the 
Parliament of Canada : In re .The Regulation 
& Control of Aeronautics in Canada, [1932] 
A. 0. 64, & In re The Regulations Control 
of Radio Communication in Canada, [1932] 
A. C. 304, do not afford a warrant for the 
contrary view. 

For the purposes of the distribution of 
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legifdative powers between the Dominion 
& the Provinces under sects. 91 & 92 
there is no such thing as treaty legisla- 
tion as such. The distribution is based 
on classes of subjects, & as a treaty 
deals with a particular class of subject so 
would the legislative power of performing it 
be ascertained. No further legislative com- 
petence was obtained by the Dominion from 
its accession to international status & the 
consequent increase in the scope of its execu- 
tive functions. There was no existing con- 
stitutional ground for stretching the com- 
petence of the Dominion Parliament so that 
it became enlarged to keep pace with en- 
larged functions of the Dominion executive. 
If the new functions affected the classes of 
subjects enumerated in sect. 92 legislation 
to support the new functions was within the 
competence of the Provincial Legislature only ; 
if they did not, the competence of the 
Dominion Legislature was declared by sect. 91 
& existed db origine. The Dominion could 
not, merely by making promise to foreign 
countries, cloth* itself with legislative 
authority inconsistent with the constitution 
which gave it birth. 

Further, tlie present legislation was not 
concerned with matters of such general 
importance as to justify the overriding of the 
normal distinction of powers in sects. 91 & 
92. 

Lastly, m totality of legislative powers, 
Dominion & Provincial together, Canada 
was fully equipped to legislate m performance 
of treaty obligations, but the legislative 
powers remained distributed, & if ui the 
exercise of her new functions derived fr':*u 
her new international status Canada incurred 
obligations, they must, so far as legislation 
was concerned, when they dealt with Pro- 
vincial classes of subjects, be dealt with by 
the totality of powers-— by co-oi)eration 
between the Dommion & the Provinces. — 
A.-G. FOR Canada v. A.-G. for Ontario, Re 
Weekly Rest in Industriai. Undertakings 
Act, Re Minimum Wages Act, Re Limitation 
OF Hours op Work Act, [1937] A. C. 326 ; 
106 L. J. P, C. 72 ; 156 L, T. 302 ; 53 
T. L. R. 326 ; 81 Sol. Jo. 116, P. C. 

180q. Minimum Wages Act — Ultra vires.] — ^A.-G. 
for Canada v. A.-G. for Ontario, Re 
Weekly Rest in Industrial Undertak- 
ings Act, Re Minimum Wages Act, Re 
Limitation op Hours op Work Act, No. 
130p, ante, 

180r. Limitation of Hours of Work Act — Ultra 
vires.] — A.-G. for Canada v, A.-G. for 
Ontario, Re Weekly Rest in Industrial 
Undertakings Act, Re Minimum Wages 
Act, Re Limitation of Hours of Work 
Act, No. 130p, ante. 

130s. Dominion Trade & Industry Commission 
Act.]— Sects. 15 (2), 16, 17, & 23 to 26, in- 


clusive, of Dominion Trade & Industry 
Commission Act, 1936, of the Parliament of 
Canada, which was passed for the purpose 
of giving effect to certain recommendations 
contained in the Report of the Royal Com- 
mission on Price Spreads, were intra vires of 
the Dominion Parliament. Sects. 20, 21 & 
22 of the Act, so far as they were applicable 
to such of the enactments,, or to offences 
created by such of the enactments, enumerated 
in sect. 2 (/i) of the Act as might be intra 
vires f were not ultra vires. 

Sect. 18 of the Act, which provided that 
the words “ Canada Standard ” or the 
initials “ C. S.” should be a national trade 
mark, vested in His Majesty in right of the 
Dominion, & that the application of that 
national trade mark to any commodity 
warranted it to conform to the relevant 
Dominion commodity standard, & sect. 19, 
by which any producer or manufacturer or 
merchant was given permission t(i ap])ly the 
mitional trade mark to any commodity 
provided it conformed to the appropriate 
statutory specification, were intra vires of the 
Dominion l^arliament iinder liead 2 of 
sect. 91 of the British North America Act, 
1867, “ the regulation of trade commerce.” 
The substance of that h^gislation was to 
define a national mark, A to give the exclusive 
use of it it) the Dominion so as to provide 
a logical basis for a system of statutory 
licences to j)roducer8, manufacturers & 
merchants. The method adopted in sect. 18 
was to create a civil right of a novel cliaractcr, 
but there seemed to bo no reason why the 
legislative competence of the Dominion 
Parliament should not exbcmd to the creation 
of juristic rights in novel fields if they could 
be brought fairly within tJie classes of subjects 
confided to Parliament by the constitution. — 
A.-G. for Ontario v. A.-G. for Canada, 
Re Dominion Trade Industry Com- 
mission Act, [1937] A. C. 405 ; 106 L. J. 
P. C. 59 ; 156 L. T. 310 ; 53 T. L. R. 337 ; 
81 Sol. Jo. 276, P. C. 

131. Add. Annotation : — Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 

132. Add. Annotations : — Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. Refd. 
A.-G. for Canada v. A.-G. for British 
Columbia, [1930] A. C. 111. 

184». Add. Annotations : — Consd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328; 
A.-G. for British Columbia v, Kingcome 
Navigation Co., [1934] A. C. 45. 

135. Add. Annotations: — Consd, A.-G. for British 
Columbian. Kingcome Navigation Co., [1934] 
A. C. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 661 ; Erie Beach 
Co. V. A.-G. for Ontario (1929), 46 T. L. R. 33. 

136a. Direct — What Is. j — A tax is not 

” direct taxation ” within British North 


PART 11. SECT. 8, SUB-SECT. 4.— 
A. (b)lii. 

w i. Nona Scotia Railway 

Arranyemeni Act — Ultra vires.] — Mub- 
i>ooH V. Windsor Sc Annapolis Rt. 
Oo. (1877), 3 cart. 368.— CAN. 

w 11, Nova Scotia Winding-up 

Act — Valid.} — Rc Wallace HuEsna 
G*t »roNE Oo. (1881), 3 Cart. 374.— 




For a. TaxaHon — 
to impose .] — " Bub- 


Btitute *‘185ai. Taxation — Direct — 
What U.]— ** 

b (p. 435). For “ b substitute 
“ 135a ll.»* 

0 (p. 435). For ** o ** substitute 
•• 135a UL** 

185a iv. .1- City 

Aet (Sask.), s. 415a, which empowers 
the city council to enact a bye-law 
requiring every person attending a 
plaoe of amusement to pay a tax upon 
each admission to such plaoe, is intra 
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vires, as it is a direct tax & comes 
within the taxation powers of B. N. A. 
Act, 8. 92 (2). — Clarke v. Moose 
Jaw (City). 11923) 2 D. L. R. 216 ; 
16 Sask. L. K. 332 ; 11923] 1 W. W. R. 
1126.— CAN. 


135a V. -1 — A muni- 

cipal tax sought to be imposed on a 
truRtoe on assessment under Ontario 
Assessment Act, R. 8. O., 1914 (c. 195), 
B. 13 (3), as enacted by 1922 (o. 78). 
8. 12, in respect of Income ** not 
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America Act, 1867 (c. 3), b. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor- General, namely: (1) whether 
the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
* “ An Act to provide for the collection of a 

tax from persons selling grain for future 
delivery,” « (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires : — Held : the Act was wholly 
ultra vires y since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a tmn- 
cated form. — A.-G. Foa Manitoba v. A.-G. 
FOR Canada, [1925] A. C. 561 ; 94 L. J. P. C. 
146 ; 133 L. T. 193 ; 41 T. L. R. 409 ; 69 
Sol. Jo. 445, P. C. 

Annotation Consd. A.-G, for British Columbia v. Canadian 
Paoiflc Ry.. [ll*27].A. C. 934. 

135b. .] — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, <fc ultra vires under 
British North America Act, 1867 (c. 3), 
8. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the con.modity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. 0., 
1924 (c. 251 ), requiring that every person who 
shall purchase within the province fuel-oU 
for tlie first time after its manufacture in, 
or importatiijn into, the province, shall pay 
a tax thereon, is invalid. — A.-G. for British 
Columbia v. Canadian Pacific Ry. Co., 
[1927] A. C. 934 ; 96 L. J. P. C. 149 ; 137 
L. T. 745 ; 43 T. L. R. 750 ; 71 Sol. Jo. 701, 
P. C. 

Annotations : — Consd. Erie Beach Co. v. A.-G. for Ontario 


B , 46 T. L. R. 33. Bofd. Lower Mainlands Dairy 
ots Sales Adjustment Oommittee r. Crystal Daliy, 
Ltd., [1933] A. C. 168. 

185c. — — .] — The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be m 
occupation thereof, Sd should be assessed dt 
rated to business tax if the premises were 
used for business purposes : — Held : the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
8. 92 (2), & was within the powers of the 
province. — Halifax Corpn. v. Fairbanks* 
Estate, [1928] A. C. 117 ; 97 L. J. P. C. 11 ; 
138 L. T. 162 ; 44 T. L. R. 5 ; 71 Sol. Jo. 
946, P. C. 

Annotations : — Consd. A.-G. for British Columbia v. Kingr- 
(M)me Navffiratioii Co., fl934] A. C. 45. Reid. Forbes v. 
A.-G. for Manitoba. [1937] A. C. 260. 

Succession duty .] — See Nos. 

140-1 42b, post. 

135d. .] — Mine Owners Tax Act, 

1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
* his mine during each preceding month : — 
• Held : the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
8. 92 (2), & the Act was ultra vires. — R. v. 
Caledonian Collieries, [1928] A. 0. 358 ; 
97 L. J. P. C. 94 ; 139 L. T. 525 ; 44 T. L. R. 
622, P. C. 

Annotation : — Befd. A.-G. for British Columbia v. McDonald 
Murphy Lumber Co., [1930J A. C. 357. 

135e. .]-— Forest Act, 1924, s. 68, 

of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid : — 

• Held : (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 


wholly distributed annually,’* Is an 
Indlrc<!t tax & ultra vires.— C ity ok 
WiNDsoK Corpn. v. McLkod, 11926] 2 
1). L. R. 97 ; 11926] S. C. R. 450 ; 57 
O. L. R. 15.— CAN. 

136a Vi. — .1— Deft., 

the body incorporated by the British 
Columbia Land Settlement & Develop- 
Act, took proceedlntfs imder ss. 4 0-55 
of the Act, 11. S. B. C.. 1924, c. 128, 
with respect to lands of which pltf. 
was the registered owner, Sc penalty 
taxes provided for by s. 53 were Im- 

{ joaed. Pltf. sued deft., attacking said 
ogislation 08 ultra vires, os providing 
for indirect taxation. Sc claimed 
damages, an injunction, etc. : — Held : 
the taxation otYected upon the land & 
the owner wjis dlivot & intra tnres. — 
Rattenbitrt V. Land Settlement 
Board, [19291 1 D. L. R. 242 ; S. C. R. 
62 ; affg., 11928] 3 D. L. R. 882 ; 2 
W. W. R. 476 ; 39 B. 0. R. 523.— 
CAN. 

135a vil. .] — By sect. 

3 of the Produce Marketing Act of 
BrlUsh Columbia, 1926-27, a “ Com- 
mittee of Direction ” was constituted, 
** with the exoluslve power to control 
Sc regulate the marketing of all tree 
fruits Sc vegetables . . . being pro- 
ducts grown or produced in that portion 
of the province oontalned vdthin 
boundaiies therein speolded. By sect. 
10 (1), It was provided that, ** for the 


purpose of controlling &. regulating, 
under this Act, the marketing of any 
product within its authority, the 
Committee shall, so for as the logfislativo 
authority of the province extends, have 
power to determine at what time & in 
what (luaiitity, & from & to what 

1 )laees, Sc at what price the product may 
)e marketed, & to make orders Sc 
regulations in relation to such matters.” 
By sect. 10 (k), the committee was also 
given the power ** for the purpose of 
defraying the expenses of operation, 
Impose levies on any product 
marketed.” By sub-sect. (3) of sect. 
16, as enacted by Amendment Act of 
1928, it was provided that the com- 
mittee may fix Uoenoe fees to be paid 
by shippers ” ; — Held : this le^slatlon 
is uUra vires of the provtneiaf leg^la- 
turo. — Lawson v. Interior Tree 
Fruit & Vegetable Committee of 
Direction, [1931] S. C. R. 357 ; 2 
D. L. R. 193 ; revsg., [1930] 2 W. W. R. 
23; 4D. L. R. 1027 ; 42 B. C. R. 493. 
—CAN. 

13Ba vlil. The 

taxes which under Municipal Oom- 
missiouers* Act, R, S. M., 1913, he may 
require municipal councils to levy Sc 
collect are direct taxes on property Sc 
intra vires.] — Brandon City v. Muni- 
cipal Comb., 11931 J 3 D. L. R. 397 : 
2 W. W. R. 66 ; affd.. 11931] 3 W. W. R. 
225 ; 4 D. L. R. 830 ; 3 W. W. R. 225 ; 
39 Man. L. R, 582.— CAN. 
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135 X. — - .] — Tax on 

non-resident contractors held indirect 
Sc ultra mVes.— C harlottetown v. 
Foundations Maritime, Ltd., [1932] 
3 D. L. R. 353 ; 3 M. P. R. 196.— CAN. 

135 xi. .]— The official 

guardian of an Infant appointed under 
Official Guardian Act. R. S. B. C., 1924, 
is entitled to a commission on moneys 
voluntarily paid to the infant’s estate 
by foreign trustees. This commission, 
if a tax, is infra tares the provincial 
Legislature. — H addon v. Fillmore, 
[1933] 4 D. L. K. 582 ; 47 B. C. R. 299. 
—CAN. 

136 xii. .]— Sects. 4, 

10 & 13 (1), (4), (5). (6) of Assessment 
Act, R. S. O., 1927, ore infra vires. — 
Goodkrham V. Toronto C6rpn., 
[1934] S. C. R. 158 ; 2 D. L. R. 44.— 
CAN. 

186 xiii. The tax 

on wages imposed by Special Income 
Tax Act, 1933 (Man.), is a direct tax, 
SCy therefore, infra vires. — A.-G. FOR 
Manitoba v. Harper; A.-G. for 
Manitoba v. Forbes; A.-G. fob 
Manitoba v. Brooke^ 11934] 3 

W. W. R. 681 ; [1935] 1 D. L. R. 410 ; 
42 Man. L. R. 669 ; affd., (1936] 
S. C. R. 40 ; 1 D. L. R. 465.— CAN«. 

• (p. 436) i. .}— 

Plummier wagon Go. v. WiiaoN^ 
(1885), 3 Man. L. R. 68.— GAN. 



Vol. ZVn.— Dependencies. Cases 136e— 140. 


Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(c. 3), s. 122 ; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 

commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on. — A.-G. for 
British Columbia v. McDonald Murphy 
Lumber Co., Ltd., [1930] A. C. 357 ; 99 
L. J. P. C. 113 ; 143 L. T. 1 ; 40 T. L. R. 
206, P. C. 

Annotation : — As to (2) Consd. A.-G. for British Columbia v , 
Kingcome Navigation Co., [1934] A. O. 45. 

135f. .] — In an action by ax^plts., 

the Lower Mainland Dairy Products Sales Ad- 
justment Committee, appointed under Dairy 
IV)ducts Sales Adjustment Act of British 
Columbia of 1929, for a mandamus command- 
ing resps., distributors as defined by the Act,' 
to make to applt. committee returns of all 
milk or manufactured products purchased or 
received by them fr )m dairy farmers: — Held: 
the “ adjustment levy,” the share of the ap- 
pointment contributed by each farmer to the 
committee, &: the “ expenses levy,” the com- 
pulsory levy collected from the farmers to 
meet the expenses of the committee, were 
both taxes within B. N. A. Act, 1867 (c. 3), 
88. 91, 92, & did not constitute direct taxa- 
tion, & the Act of 1929 was therefore ultra 
vires & beyond the competence of the Legis- 
lature of the Province of British Coiw’ .abia. 
— Lower Mainland Dairy Products SAi.rs 
Adjustment Commiti’Ee v. Crystal Dairy. 
Ltd., [1933] A. C. 168 ; 102 L. J. P. C. 17 ; 
148 L. T. 300 ; 49 T. L. R. 104, P. C. 

135g. .] — The Fuel-oil Tax Act, 

1930, of British Columbia, which imposes a 
tax upon every consumer of fuel-oil according 
to the quantity which he has consumed, is 
valid under sect. 92, head 2, of the B. N. A. 
Act, 1867 ; the tax is direct taxation, because 
it is demanded from the very persons who it 
is intended or desired should pay it. As the 
tax does not relate to any commercial dealing 
with the commodity it does not fall within 
the category of customs & excise duties, 
which are within the legislative powers of the 
Dominions, both because they are by nature 
indirect taxes & having regard to sect. 122 
of the Act. The Act being within the legis- 
lative power given by sect. 92, head 2, & not 
purporting to regulate trade & commerce, is 
not invalid as infringing the Dominion 
authority under sect. 91, head 2, to legislate 
for that purpose. — A.-G. F(3R Biutlsh 
Columbia v. Kingcome Navigation Co., 
Ltd., [1934] A. C. 46 ; 103 L. J. P. C. 1 ; 
160 L. T. 81 ; 60 T. L. R. 83, P. C. 

135h. .] — Applt., a Dominion civil 

servant employed as a meat inspector in the 
Health of Animals Branch of the Dominion 
Department of Agriculture, was resident 
within the Province of Manitoba & performed 
his official duties there : — Held : the Special 
Income Tax Act, 1933, of Manitoba, which 
{inter alia) imposes a tax of 2 per cent, on 
the wages of every employee in the Province, 
is valid Provincial legislation, & a Dominion 
civil servant resident in & working in the 


Province is taxable thereunder equally with 
all other employees in the Province. 

The tax is a direct tiix on employees in 
respect of that portion of their income 
which consists of wages, & the legislation is 
therefore valid under head 2 of sect. 92 of 
British North America Act, 1867, wliich 
enumerates “ direct taxation witliin the 
Province in order to the raising of a revenue 
for I’rovincial purposes ” as within the 
exclusive powers of Provincial Legislatures. 

Applt. was an “ employee ” within the 
meaning of sect. 2 (1) (6) & (d) of the Act of 
1933, the Dominion Govt, was his “ em- 
ployer ” within the mejaning of sect. 7 of the 
Act, which provides that in the case of wages 
paid witho\it deduction of the tax ‘‘ by Ids 
employer ” the employee shall forthwith 
pay the tax. That- provision does not im- 
pose any duty on any employer outside the 
Province, the comprehensive meaning of 
tlie term ” employer ” is free to operate. It 
is not ultra vires of the Ihovincial L(*gislaturo 
to provide tiiat if a wage-earner witliin the 
Province receivers his wages from an (vm- 
ployer outside Province without deduction 
of tax, the wage-earner sluill himself pay the 
tax, whether the outsid(i employer is the 
Dominion Govt, or any one else. 

The provisions of secLs. 4, 5 iSc 6 of the Act, 
liow(wer, by which the duties of deduction, 
of accounting, of making returns & of 
keeping records are imposed upon ” every 
employer ” undt^r ])enaibies, do not apply 
to the Dominion Govt. 

Lastly, there is hero no conOict between the 
Dominion & ITovincial income tax legisla- 
tion. Both income taxes may co-exist & 
be enforced without clashing. &; there is 
therefore no room for the ajiplioation of the 
doctrine of the ” occui)ied field,” which 
only applies whore there is a- clash between 
Dominion & Provincial legislation within an 
area common to botlo- -Id^RBEs v. A.-G. for 
Manitoba, [1937] A. G. 260; [1937] 1 All 
E. R. 219 ; 106 L. .1. V. C. 17 ; 156 L. T. 
201 ; 53 T. L. K. 211 ; 81 Sol. Jo. 77, P. C. 

136. Add. Annotations : - Conofl. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T, L. R. 5; 
R. V. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. R. 33 ; A.-G. for British Columbia 
V. Kingcome Navigation Co., [1934] A. C. 45. 
Refd. Caron v. R., [1924] A. 0. 999 ; A.-G. 
for Manitoba v. A.-G. for Canada, [1925] 
A. C. 561 ; A.-G. for British Columbia v. 
Canadian Pacific Ry., [1927] A. C. 934 ; 
A.-G. for Manitoba v. A.-G. for Canada, [1 929] 
A. C. 260 ; Lower Mainland Dairy I*roducts 
Sales Adjustment Committee v. Crystal 
Dairy, Ltd., [1933] A. C. 168 ; Forbes v. 
A.-G. FOR Manitoba, [1937] A. C. 260. 

136a. .] A.-G. FOR Alberta v. 

A.-G. FUR Canada (1938), 159 L. T. 609; 
55 T. L. R. 65 ; 82 Sol. Jo. 1029, P. C. 

138. Add. Annotations : — Consd. A.-G. for British 
Columbia V. Kingcome Navigation Co., [1934] 
A. C. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561 ; A.-G. for 
British Columbia v. Canadian Pacific Ry., 
[1927] A. 0. 934. 

139. Add. Annotation : — Consd. Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. 

140. Add. Annotations : — Dlstd. ^Iberta Provincial 
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Cases 140— 142b. BNGfLiSH and Empire Digest Supplement, 


Treasurer v. Kerr, [1933] W. N. 206. Held. 
English, Scottish So Australian Bank, Ltd. 
V. f. R. Comrs. (1931), 48 T. L. R. 170 ; Re 
Russian Bank for Foreign Trade, [1933] Ch. 
745. 

141. Add. Annotations: — Consd. A.-G. for Manitoba 
V. A.-G. for Canada, [1926] A. 0. 661 ; 
Alberta Provincial Treasurer v. Kerr, [1933] 
A. 0. 710 ; A.-G. for British Columbia v. 
Kingcome Navigation Co., [1934] A. C. 46. 
Refd. Halifax Corpn. v. Fairbanks’ Estate 
(1927), 44 T. L. R. 6 ; Erie Beach Co., Ltd. 
V. A.-G. for Ontario (1929), 46 T. L. R. 33. 

142. Add. Annotations : — Consd. A.-G. for Mani- 
toba r. A.-G. for Canada, [1926] A. C. 661; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 
(1929), 40 T. L. R. 33 ; Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. Refd. 
Brassard v. Smith, [1926] A. C. 431. 

142a. .]— Certain shares in applt. 

CO., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), No property 
in Ontario belonging to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . until the duty, if any, is 
paid, or security given therefor, So any corpora- 
,tion or person allowing such property to be 
so transferred . . . contrary to this sub- 
section shall be liable for such duty ” ; — 
Held : on the death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario So as the shares could therefore 
be effectively dealt with only in Ontario, the 


shares were situate in Ontario So subject to 
succession duty there. So that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation So was 
not ultra vires of the Provincial Legislature. — 
Erie Beach Co., Ltd. v. A.-G. for Ontario, 
[1930] A. 0. 161 ; 99 L. J. P. 0. 38 ; 142 
L. T. 166 ; 46 T. L. R. 33, P. C. 

142b. .] — Under B. N. A. Act, 1867, 

sect. 92, head 2, a Province is not entitled 
to impose taxation payable on the death 
of a person therein domiciled in respect of 
his personal property locally situate outside 
the Province, but is entitled to impose taxa- 
tion on persons domiciled or resident within 
the Province in respect of the transmission 
to them under the Provincial law of personal 
property so situate. Personal property out- 
side the Province cannot be treated for the 
above purpose as within it by an application 
of the principle mohilia sequuntur personam : 
that principle relates to the law governing 
the devolution of personal property, not to 
its local situation. 

If a Provincial statute imposing succession 
duties makes the exor. personally liable for 

, the duties the taxation is indirect So therefore 
invalid ; that rule is not confined to the case 
of property within the Province. 

Upon the true construction of Succession 
Duties Act of Alberta the exor. is made 
personally liable for the duties, & as to per- 
sonal property outside the Province the 
duties are imposed upon the property itself, 
not upon its transmission. Consequently, as 
to property within the Province the taxation 
is invalid, because it is not direct, & as to 


141 III. ,]— The tax 

under Succession Duty Act (B. O.), as 
applied to “ movables ” outside tbe 
rovinoo belonging to a person who 
ied domiollod within the provinoe, is 
a direct tax & intra vires. — He IN- 
VERAJRITY Estate, [1924] 1 D. L. R. 
1020 ; 1 W. W. R. 901 ; 33 B. C. R. 
318.— CAN. 

141 Iv. .1 — Succession 

Duty Act, R. S. O., 1914 (o, 24):— 
Held : irUra vires. — A.-G. for Ontario 
V. Baby, [19201 3 D. L. R. 928 ; 69 
O. L. R. 181.— CAN. 

141 V. .] — Succession 

Duty Act, 1915, s. 10 (6) : — Held : 
intra vires. — R. v. Donegal (Mar- 
chioness) (1923), 51 N. B. R. 809; 
[19241 2 D. L. R. 1191.— CAN. 

141 vl. .] — Held: 

the taxation imposed under Succession 
Duty Act, R. 8, B. C., 1924, was direct 
taxation, & intra vires. — Untkrmyer 
Estate v. A.-G. for BRmau Co- 
lumbia, [1929] 1 D. L. R. 315 ; 
S. 0. R. 84 ; affg., (1928) 3 D. L. R. 
311 ; 2 W. W. R. 209 ; 39 B. C. R. 
633.— CAN. 

141 vli. .1— Quebec 

Succession Duties Act, R. S. Q., 1925, 
8. 6, Is ultra xrires as amounting to a 
tax on property not within the Pro- 
vinoe. — R. v. NATioNAi. Trust Co., 
[1933] 2 D. L. R. 474 ; S. C. R. 670.— 
CAN. 

141 viil. .]— Sects. 21- 

24 of British (Columbia Succession 
Duty Act is tdtra vires & the duty 
imposed thereby Indlrebt taxation. — 
Col t>. A.-G. for British Columbia, 
He pROMis So Frank Estate. [1934] 
2 W, W. R. 481 ; 3 D. L. R. 488 ; 
48 B. C. R. 171.— CAN. 

J i. Exemption from.] — Held : 

the power & authority to raise revenue 
for ^Dominion purposes was speolallv 
given to the Parliament of Canada. So 
any legislation passed by tbe Old 


Provinoe of Canada, denying the right 
to tax or exempting any subjeot in 
Ontario to pay such tax, oouJd not 
be valid after the passing of B. N. A. 
Act, 1807. — Holmsteai) v. Minister 
OF Customs & Excise, [1927] Eiob. 

C. R. 68.— CAN. 

1 (p. 436) i. .1 — Hawkers & 

Pedlers Act, R. 8. S„ 1920 (c. 147), 
applies to a hawker & pedler acting as 
such as the agent of a Dominion co , 
oven though its letters patent give It 
the power to sell So make known its 
products through ** salesmen So agents 
going from house to house & displaying 
samples," etc., the lioenoe fee imposed 
by the Act not being an indirect tajc. Sc 
not being made so by the fact that an 
employer pays it for his agents. — R. 
(Sinclair) u. Okbhardt, [1926] 2 

D. L. R. 950 ; [1926] 2 W. W. R. 235 ; 
45 Can Olm. Cas. 321 ; 20 Sask. R. L. 
485.— CAN. 

m (p. 436) i. Ixind re- 

gistry fees.] — The ad valorem foe which 
Land Ilea^ry Act. R. S. B. C., 1924, 
requires to be pala on an application 
for registration of title thereunder is 
a foe which must be paid by the 
Dominion If it applies for such re^tra- 
tlon of title to land to which It has 
obtained title under Expropriation 
Act, R. S. 0., 1927, since with respect 
at least to the title to such lands the 
Dominion has no need of the assistance 
of said provincial Act, &, therefore, 
the payment of the fee Is not compulsory 
&, therefor^ not ** taxation ** within 
seot. 125 of B.N.A. Act. Moreover said 
fee Is not a tax at all. — A.-G. for 
Canada v. Registrar of Titles 
OF Vancouver Land Registration 
District, [1934] 3 W. W. R. 165; 

4 D. L. R. 764 ; 48 B. C. R. 644.*— CAN. 

n (p. 430) i. Of Dominion notes 

forming part of bank reserve — Valid .] — 
Windsor v. Commercial Bank of 
Windsor (1882), 3 R. & G. 420 ; 3 
Cart. 877.— CAN. 


n (p. 43G) ii. Cojnpanies.] — A 

provinoe can place all cos. carrying on 
liusiness in the province, howsoever or 
wheresoever they have been incor- 
porated, on tho same liasis of taxation. 
— Re Proctor & Gamble Co. of 
Canada, Ltd., [1937] 3 W. W. R. 680 ; 
2 D. L. R. 597.— CAN. 

n (p. 436) iii. Income within 

province.] — Since a province’s i>ower 
of taxation is restricted by a territorial 
limitation, i.e. the taxation must bo 
‘‘ within tho province," it follows that, 
if the sul)je(;fc of tho taxation is income, 
then income wiilcli originated outside 
tho provinoe & which never came 
within tho province is not taxable. 
The tax imposed by tho Income Tax 
Act, 1932 (c. 5) (Alta.), is a tax on 
income not a personal tax computed 
on the basis of income. — Kerr v. 
Income Tax Superintendent & 
A.-G. FOR Alberta, [1938J 2 W. W. R. 
144.— CAN. 

q (p. 437) 1. .) — Ontario Insur- 
ance Act, 1924, B8. 168. 180:— i^cW; 
intra vires. — He Insurance Contracts, 
[19261 2 D. L. R. 204 ; 58 O. L. R. 
404.— CAN. 

q (p. 437) li. .] — Held: the right 

to empower the Imposition of license 
fees on insurance cos. was intra vires. — 
Halifax City Corpn. v. Western 
Assurance Co. (1885), 18 N. S. R. 
(6 R. So Q.) 387.— CAN, 

q (p. 437) iii. .\—Held: Ordi- 

nance incorporating City of C^algary 
(No. 33 of 1803), 8. 117 (41), wasimra 
vires. — Enqush v. O^Neill (1899), 4 
Terr. L. R 74.— CAN. 

q (p. 437) Iv. .1 — Held: sect. 

85 (1) of Insurance Act, R S. O., 1927 
{o. 222), is ultra vires of the Ontario 
Legislature. — Yorke r. Continental 
Casualty Co. of Can., 11929] 8 
D. L. R. 662 ; 64 O. L. R. 109 : on 
j^30) S. O. R. 180 ; 1 D. L. B. 
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personal property outside the Province it is 
invalid, both because it is not direct & because 
it is not within the Province. — Alberta 
Provincial Treasurer v. Kerr, [1933] A. C. 
710 ; 102 L. J. P. C. 137 ; 149 L. T. 663 ; 60 
T. L. R. 0, P. C. 

Annotation : — ^Refd. Public Trustee of New Zealand v. 

Lyon, [1936] A. O. 166. 

144. Add. Annotation: — Refd. Halifax Oorpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 6. 

146. Add. Annotations : — Consd. Re Insurance Act 
of danada, [1932] A. C. 41. Refd. A.-G. for 
Ontario v. Reciprocal Insurers, [1924] A. C. 
328 ; Caron v. R., [1924] A. C. 999 ; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 396; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. C. 260 ; Proprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. C. 310 ; 
Shannon v. Lower Mainland Dairy Products 
Board (1938), 64 T. L. R. 1090. 

145a. Construction of legislation — Limitation 

to provincial Jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. 108a, 
ante. 


148. Add. Annotation : — Refd. A.-G. for Manitoba 
V. A. G. for Canada, [1929] A. C. 260. 

149. Add. Annotations: — Consd. Chung Chuck v. 
R., [1930] A. C. 244. Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

160. Add. Annotations : — Consd. Chung Chuck v. 
R., [1930] A. C. 244. Refd. Nadan v. R. 
[1926] A. C. 482. 

153. Add. Annotations: — Refd. The Pagernes, 
[1927] P. 311 ; Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 64. 

154a. No power to confirm transfer of federal 

railway.] — Bourgoin v. Oompaonib du 
Chemin db Per db Montri^.al, Ottawa, 
ET Occidental (1880), 6 App. Oas. 381 ; 49 
L. J. P. C. 68 ; 42 L. T. 414, P. C. 

158. Add. Annotations : — Consd. Canadian Pacific 
Ry. Co. V. Toronto Transportation Com- 
mission ; Toronto Transportation Commis- 
sion V. Canadian National Railways (1930), 
144 L. T. 37. 

159. Add. Annotations : — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328 ; Re 
Insurance Act of Canada, [1932] A. 0. 41. 


146 ill a. .1 — Lkpine v. 

Laurent (1891), 17 Q. L. R. 226.— 

GAN. 

140 xil. .] — Govt. Liquor 

Art, 1921 (o. 30), which vesta In a 
Board of Control the exclusive sale of 
intoxicating: liquor within the province, 
is intra vires. — R. v. Ferguson (B.C.), 
[1922] 2 W. W. R. 473 ; 69 D. L. R. 
153 ; 37 Can. Grim, Caa, 89.— CAN. 

146 xiii. .] — The imposi- 
tion by Govt. Liquor Act, 1921 (c. 30), 
8. 55, of a tax upon any liquor not pur- 
chased from a vendor at a govt, 
liquor store, is intra vires the provincial 
le^slature. — Little v. A.-G. for 
British Columbia (B.C.), [1922] 2 
W. W. R. 359 ; 65 D. L. R. 297 ; 37 
Can. Grim. Cas. 189 ; affn.. 60 D. L. R. 
335 ; 30 B. C. R. 343.— CAN. 

146 xiv. .] — Saskatchewan 

Temperance Act, R. S. S., 1920 (c. 194), 
B. 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
•lorfein returns to the Commission is 
intra vires the provincial legislatiu'c, 
even In respect to a li^or export co. 
incorporated by the Dominion Par- 
liament. — R. V. Regina Wine & 
Spirit, Ltd., R. tj. Prairie Drug Co., 
Ltd., [1922] 1 W. W. R. 195; 65 

D. L. R. 258 ; 36 Can. Grim. Cas. 348 : 
15 Sask. L. R. 100.— CAN. 

146 XV. Suspension of 

Canada Temperance Ac<.]-^heehan 
V. Shaw, [1928] 2 D. L. R. 468 ; 49 
Can. Grim. Cas. 357. — CAN. 

146 xvl. .] — Held: reading 

sect. 141 of Liquor Control Act 
(Ontario), 17 Geo. 6, o. 70, In connection 
with sect. 72 (1), the latter must be 
regarded as limited to cases over which 
the Ontario Legislature had juris- 
diction, & not as an attempt to invade 
the field of Dominion Legislature. — 
R. V. Rui^DiCK. [1928] 3 D. L. R. 208 ; 
49 Can. Crlm. Cas. 323 ; 62 O. L. R. 
248.— CAN. 

146 xvil. .] — Nova Scotia 

Liquor Control Act, 1930, Is intra vires, 
—R.U. Roche, [1934] 3 D. L. R. 782; 
62 C. C. C. 11 ; 8 M. P. R. 197.— CAN. 

146 xviil. .] — Nova Scotia 

Liquor Control Act, 1930, is intra 
vires. — R. v. Slauqhenwhitb (1934), 
8 M. P. R 214 ; 62 C. C. O. 207.— CAN. 

146 idx. .1— Sect,. 62 of 

ProhlblUon Act, 1918, P. E. I. is 
tiUra ikres. — R. v. Flood (1922), 38 
Can. 0. O. 408.— CAN. 


146 XX. .] — Ontario Llcpior 

Control Act. R. S. O., 1927, is intra 
vires, since Canada Tomperanoe Act 
is now 8ur)er8eded & tiUra vires. — K. v. 
Vauley, [1936] 1 D. L. R. 771; 65 
Can. C. C. 192.— CAN. 

t (p. 438) i. .]— 

Keefe v. McLennan (1876), 2 R. & 0. 
5 ; 2 Cart. 400.— CAN. 

0 (p, 438). For “ Prohibition 

Act—-j<i::^iS’:a*ory provLnons ” rt^ad 

“ UonllHcaioty provisions — Pro- 

hibition Act. ’ 

0 (p. 438) i. Ant of 1886 

(c. 3), a. 55.] — I/eirf : the right to 
impose forfeiture under the above 
sect, of an offender’s goods as pimish- 
ineut was within the powers of the 
provincial legislature. — it. in Gardner 
(1892). 25 N. S. R. (13 R. & G.) 48.— 
CAN. 

d (p. 438) i. AWerta lAq^ior 

Control Act, 1924 (c. 14).]— /ieW; 

sect. 113 (3) of the above Act was 
ultra vires. — R. v. Forhan (Alta.), 
11927] 1 W. W. R. 689 ; 48 Can. Crlm. 
Cas. 86.— CAN. 

f (p. 438) i. Iteslrictions on 

export.] — The requirements in Sas- 
katchewan Temperance Act, that all 
warehouses in which liquor is kept for 
export bo located in cities having a 
population of 10,000, is intra vires. — 
Canada Drugs, Ltd. v. A.-G, for 
Saskatdhkwan (Sark.). 11922] 2 

W. W. R. 1089; 67 D. L. It. 3; 38 
Can. (jrim. Oas. 09; 16 Hask. L. R. 

506; varying, 66 D. L. It. 815; 37 
Can. (>im. Ctis, 367. — CAN. 

k(p.438)i. Creation of criminal 

offences. ] — Saskatchewan Temperanw 
Act, R. S. H., 1920 (c, 194), s. 68 (2). 
as amended, is uffra vires the provlnclsl 
legislature, in so far as it proh’i^soH to 
set up certain acts as a criminal offence, 
namely, the obstruction of the 
‘ officer ” mentioned In sect, 2 (7a) iu 
the execution of his duties under the 
Act. — R. (Wilbur) v. Magee (Saak.), 
1923] 3 W. W. R. 55.— CAN. 

k (p. 438) il. Imposition d: 

recov^ of fines <t penalties— VeUid .] — 
R. V. MoIkDLLAN (1873), 2 Pug. 110; 
2 Cart. 489.— CAN. 

k (p. 438) ill. 8. P. R. v. Ronan 
(1891), 23 N. S. R. 421.— CAN. 

k (p. 438) Iv. Amtndmeni of 

Temperance Ad, 1884 (c. 18) — FoJidffj/.] 
—Cooky v, Bbomb Municipality 
(1877), 2 Oort. 885.— CAN. 
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1511. Barristers — Proirision auiho- 
rising remuneration bu share of pro- 
ceeds of artion.] — it is ultra vires a 
provincial hjgislature to alter the law 
lelutlng to (ihainperty, authorising 
barristers A solrs. within the province 
to contract with clients for payment for 
I)rofeHsional servic(w by way of u shaie 
of the procotxlH of actioiis in iien of the 
usual costs. --Taylor v. Maofcintosii, 
[1921] 3 1). ].. n. 926; 3 W. W. U. 
97 ; 34 B. C. R. .')6.— CAN. 

161 ii. S. P. Be Constitutional 

Questions Determination Aoi', He 
Legal Professions Act (B. C.), 
[1927] 4 D. L. R. 195; [1927] 2 

W. W. R. 808 : 48 Con. Crlm. Oas. 
278.— CAN. 

162 i. Fisheries — Powers of pro- 
vincial Legislature.] — ’Phe Dominion 
Parliament has exclusive Jurisdiction 
to legislate with respect to the time, 
mode A manner of fishing ; but. sub- 
ject thereto, any inopriotary rights, 
e.g. the leasing of lishlng rights, & 
rights over ilsli as an article of com- 
merce within the province are within 
provincial Jurisdiction. Sect. 100 (1) 
If Game & Fishorlos Act, 1930 (Man.), 
BO ultra vires. — R. v. Wagner (No. 2), 
11932] 2 W. W. R. 162; 3 D. L. IL 
079 ; 40 Man. L. it. 305 ; 58 C. 0. 0. 
132.— CAN. 

o (p. 439) i. .]— It is 

not coinpotent to the legislature of the 
Province of Alberta to enact legislation 
autijorislng the construction & opera- 
tion of railways in such a manner a-i to 
interfere with tlie physical structure 
or with tlio operation of railways 
subject to the jurisdiction of tlic F’ar- 
1 lament of Canada . — He Albicrta 
Railway Legislation (1913), 24 

W. L. H. 630 ; 4 W. W. R. 008 ; 48 
H. C. K. 9 ; 12 D. L. R. 150 ; 15 Can. 
Ry. Cori. 213.— CAN. 

o (p. 439) ii. Nova Scotia Rail- 

way A rrangement A ct — Valid . ) — Re 
Windsor & Ann A pous liY. Co. (1883), 
4 R. & G. 312 ; 3 Cart. 387.— CAN. 

160 II. .1— Coal Mines 

Regulation Act, s. 4, as amended by 
Coal Mines Regulation Amendment 
Act, 1890, s. 1, provides that “no 
Chinaman shall be employed in, or 
allowed to be for the purpose of employ- 
ment in, any mine to which this Act 
applies, below ground," is within the 
constitutional power of the provincial 
Legislature as being a regulaton of 
(3oaI Mines, & is not ultra vires as an 
interference with the subject of allenB. 
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161. A<W. Citations .—[102^] A. 0. 203 ; 93 

L. J. P. O. 33 : 130 L. T. 227. 

162a. Legislation Incidentally affecting.] — 

A.-G. FOB Ontario v. Reciprocal iNStiBERS, 
No. 108a. ante, 

164. Add. Annotations : — Dlstd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1926] 
A. C. 384. Refd. Ppoprietary Articles Trade 
Association v. A.-G. for Canada, [1931] A. C. 
810. 

164a. .] — Lord’s Day Act (R. S. Can,, 1900, 

c. 153) made it a punishable offence to run 
or conduct Sunday excursions “ except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts witliin the 


province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 61 Viet. c. 33 (Dom.) : — Held: the 
Manitoba statute of 1923 being merely 
permissive, & not dealing with a matter 
brought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1807 (c. 3), 
s. 92, heads 13, 10 ; &, that being so, the 
Act was a provincial Act ” now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference. — 
Lord’s Day Alliance op Canada v. A.-G. 
FOR Manitoba, [1925] A. C. 384 ; 94 

L. .T. P. C. 84 j 132 L. T. 078 ; 41 T. L. R. 
22.5, P. C. 


— lie Coal Minks Kkoulation Amend- 
MENT Aot, 1890 (181)«), 5 B. C. K. 30G ; 

1 M. M. Ca8. 110.— CAN. 

q (p. 440) i. Chinese ItegulaHon 

Act, 1884, 8. 14 — Ultra vires.] — K. v. 
Gold Comii. of Victoria District 
(1886), 1 B. C. R. pt. 2, 2G0.— CAN. 

164 V. .] — Ucld. : Lord’s Day 

Ordinance, s. 3. waBintrainres . — Falli.s 
V. Dal'/thaser (1912), 21 W. L. R. 171 ; 

2 W. .W. R. 132 ; 4 D. L. R. 705 ; 4 
Alta. L. R. 301.— CAN. 

165 vl. .1 — Kerlky r. 

London & Lake Erik Ry. & Trans 
PORTA^ON Co. (1913), 28 O. L. R. 
60G ; 4 O. W. N. 1234.— CAN. 

165 vil. Restrictions on sale of 

shares.] — Sale of Shares Act, R. S. S. 
(1920), 8. 4, in 80 far as It purports to 
apply to the sale of its own shares 
by a Dominion (jo., is ultra vires the 
proylnclal lcKiHlatim\ — L ukey & A.-G. 
FOR SASKATOREWAN V. RUTIIENIAN 
Farmers Elevator Co., Ltd., (1924] 
1 D. L. R. 70G; [1924] S. C. R. 5G ; 
1 W. W. R. 577.— CAN. 

166 viii. .) — Solo of Securi- 

ties Act, 1923 (N. 11.), B. 4, HO far as 
It purports to apply to sales of sliaros 
of Dominion oos., Is ultra vires the 
provincial lefflfilature. — R. e. Hender- 
son, Ex p. Queen (1924), 51 N. B. R, 
34G.— CAN. 

165 ix. .] — Sale of Shares 

Act, 1924 (o. 175) (Man.), & Municipal 
& Public Utility Board Act, 1026 
(o. 33) (Man.), so far as they purport 
to apply to the sale of Its own sharos 
by a Dominion co. : — l/eld : ultra 
vires. — Re Sale of Shares Act & 
Municipal Sc Pubuo Utility Board 
Act, (1927) 2 W. W. R. 480 ; 36 Mon. 
L. R. 583 .— can. 

166 X. .] — Security Frauds 

Prevention Aot, 1930 (Ont.), does not 
In any way Impair the status or powers 
of a Doinlnion oo. coming within Its 

f irovlslons, Sc is therefore intra inre^. — 
V. Hazzaud, Security Frauds 
Prevention Board v. Conroy, (1932) 
1 D. L. R. 575 ; O. R. 139.— CAN. 

166 xl. Pnyvincial legislation as 

to foreign comjmnies.] — (1) Since the 
provincial Legislature’s Jurisdiction 
with respect to Dominion cos. Is limited, 
It cannot delegate to an official an un- 
fettered discretion which It does not 
itself possess. Therefore the power 
given the registrar by Bcct. 135 of 
Companies Act, 1929 (Alta.), which 
retiulree certain information to be given 
by a foreign oo. when applying for 
n'glstratlon, cannot apply t-o a 
Dominion oo. 

(2) The latter part of sub-scct. (1) 
of sect. 145 of sold Companies Act & 
sub-sect. (2) of sect. 145, dealing with 
prospectuses, are Invalid with respect 
to DonilnJon coh. 

(3) A provision that foreign cos. 
shall pay such fees for registration as 


may be prescribed by order In council 
Is Invalid with respect to Dominion 
cos,, since the foes being subject to 
order in council, may be altered at any 
time Sc may bo increased so as to make 
it practically impossible for foreign 
cos. to come into the province at aU 
& in that way prevent a Dominion co. 
from carrying on its business in the 
province. 

(4) Requirements of a provincial 
Act for the pajment of foes by foreign 
cos. & the furnishing of statements & 
returns are valid with respect to 
Dominion cos. if reasonable & uniform 
& If not such as to prevent such cos. 
from carrying on business In the 
province. 

(5) Sect. 141 of CJompanlos Act, 1929 

(Alta.), requiring the painting, affixing 
Sc legible printing of a co.’s name, can 
be Interpreted as intended, although 
not so expressed, to apply only to 
transactions within the province & to 
that extent It is valid with respect to 
Dominion cos. — Re Royalitb Oil Co., 
Ltd., [19311 1 W. W. R. 484 ; 2 

D. L. It. 418 ; 25 Alta. L. R. 20C.— CAN. 

Provincial leg^istation as to 

Dominion companies.] — See No. 165 xi, 
ante, 

165 xii. .] — The basic idea 

underlying the Confederation scheme is 
that there shall bo co-ordinate govern- 
ments, the Dominion on tbe one hand 
Sc the provinces on the other, dividing 
between them all legislative power in 
Canada, the one not subordlnaUi to the 
other, but each enjoying sovereign 
power within its owm Held of legislative 
competency as fixed & limited by the 
B. N. A. Act. A provincial Legis- 
lature may enact laws, province -wide, 
of general application in respect of any 
of the subjects enumerated in sect. 92, 
& in BO doing may completely paralyse 
all activities of a Dominion trading co., 
provided that In enacting such laws it 
does not enter the field of co. law & 
in that field encroach upon tbe status 
& powers of a Dominion co. as such. 
An enactment of a provincial Legis- 
lature, limited In direct effect by 
provincial boundaries, which relates 
to a particular trade or business carried 
on within Its boundaries, regardless of 
whether or not that trade or business 
is carried on by natural persons or cos., 
is VO lid : but the moment that a pro- 
vincial Legislature legislates concerning 
cos. as such, then, if such legislation 
constitutes regulation or Impairment 
or sterilisation of the powers & capaci- 
ties which the Dominiou has conferred, 
the legislation Is invalid. Such last- 
mcntioiiod legislation Is not saved by 
the fact that all kinds of cos., provincial 
as well as Dominion, are aimed at 
without special discriznlnation against 
Dominion oos. The distinction be- 
tween provincial enactments affecting 
Dominion oos. that are of genered 
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application & those that may be 
termed oo. law is this : In the former 
case there is no attempt to interfere 
with powers validly granted to the 
CO. by the Dominion nor with the 
status of the co. as such. The circum- 
stance that because of the general laws 
of tbe province the co. may not 
exercise those powers does not destroy 
or impair the powers. In the latter 
case the enactment prohibits or im- 
poses conditions upon tbe exercise of 
the powers of Dominion cos. as such. 
It is aimed at & affects Dominion co. 
powers as distinguished from being 
aimed at & affecting a trad® or business 
in the province wiiich Dominion cos. 
may happen to be engaged in in 
common with provincial cos. Sc natural 
pui’sons. In the one case the legisla- 
tion has to do with a provincial matter. 
Dominion coh. being only Incidentally 
affected ; in the other case t he legisla- 
tion is aimed either at Dominion oos. 
or at all cos., which includes Dominion 
cos., & 80 the province with power to 
legislate only as to provincial cos. must 
be said to have entered the Dominion 
field. Coal Miners’ Wages Security 
Act, 1928 (Alia.), as amended by 1930 
(c. 23), 8. 2 , Is intra vires, even with 
respect to Dominion cos. operating coal 
mines in the province & shipping coal 
therefrom to places outside the 
province. It is legislation provincial 
In character applicable to all mine 
owners, whether oos. or natural persons; 
It does not affect the status and powers 
of Dominion cos. as such ; & it does 
not encroach upon the Dominion's 
power to regulate “ trade & com- 
merce ” as judicially defined.— ^R. v. 
Arcadia Coal Co.. Ltd.. [19321 1 
W. W. R. 771 ; 2 D. L. R. 475 ; 26 
Alta. L. R. 348 ; 68 C. C. 0. 17.— CAN. 

f (p. 442) i. .1 — Held: 

the Dominion Parliament had power 
under B. N. A. Act, 1871, to enact 
Alberta Act, e. 17 with its protective 
previsions restricting full legislative 
pow'cr as to education, notwithstanding 
that those provisions are a modification 
of B. N. A. Act, 1867, s. 93. & School 
Attendance Act does not violate any of 
tbe protective provisions preserved by 
Alberta Act, s. 17.— R. (Brookh) v. 
Ulmer, [1923] 1 D. L. R. ^104 ; 38 
Can. Crim. Can. 207 ; 19 Alta. L. R. 12 ; 
[1923] 1 W. W. R. 1.— CAN. 

m (p. 442) L .1— The 

appointment of a magistrate to deal 
with applications under the Deserted 
Wives’ Maintenance Act is intra vires. 
— Dixon v. Dixon (1932), 46 B. C. K. 
375.— CAN. 


o (p. 442) 1. -I — B- 

Johnston (1930), 54 Can.C. C.99. — CAN. 


o (p. 442) ii. Jurisdiction 

of judge of Division Court to appoint 
deputy. y-Sect. 19 of Division Cte, Act, 
authorising “ the judge " to appoint 
a barrister to act as his deputy, is 
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168. Add. Annotations : — Apld. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. C. 260. Dlstd. 
Lymburn v. Mayland (1932), 48 T. L. K. 231. 
Retd. A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Canon v. R., [1924] A. C. 
999. 


170a. {legislation incidentally affecting.] — 

A.-G. FOB Ontauio V. Reciprocal Insurers, 
No. 108a, ante. 

176a. Protection of denominational schools — 

Meaning of Protestant.] — The Quebec Legis- 
lature in 1§03 passed an Act, 3 Edw. 7, c. 10, 


wlthiln the powers of the Ontario 
Lefirislature. — French v, McKendrjck 
[19311 1 D. L. 11. 690 ; 06 O. L. R. 

306.— CAN. 

o (p. 442) ili. .]— Work- 

men’s Compensation Commission Act, 
1928 (Que.), & sect. 36 of 'Workmen’s 
Compensation Act, 1928 (Que.), are 
intra vires. — A.-O. for Quebec v. 
Slanec, [1933] 2 D. L. R. 289 ; revsff. 
S. O. 8uff nom. Slanec v.~ Grimbtead, 
[1932] 3 D. L. R. 81.— CAN. 

o (p. 442) iv. .] — Any 

Judicial body, whether it be called a 
ot. or a commission or a board, which 
is exercising a jurisdiction like unto 
that exercised by the cts. named in 
soot. 96 of li.N.A. Act, at the time of 
Confederation, must have as its pre- 
siding officer or officers a pcjrson 
appointed by the Governor-General. 
Therefore a province cannot confer 
upon a magistrate the jn isdiction in 
alimony which Part IV. f DomoHtic 
Relations Act, 1927 (Alta ), purports 
to confer. Sect. 26 of Doiucstic Rela- 
tions Act, 1927, as amended is ultra 
mres. — Kazakewich v. Kazakew’ich 
& A.-G. for Albehta, [1936] 3 

W. W. R. 699 ; [1937] 1 D. L. R. 54 8 ; 
37 Can. C. C. 346 ; 6 F. L. J. (Can.) 
243.— CAN. 

o (T). 442) V. .]— Tlie 

provisions of Dcseitcd Wives' 6c 
Ciiildren’s Maintenance Act, K. S. O., 
1927, which confer unlimited juris- 
diction a,H a famUy et. ui)oii police 
magistrates ai)pointed hy t lio j'rovinee, 
are ultra vires, following Kazakenyich v. 
Kazakeuyich . — (^puhine v. (/'j.udink, 
[1937] 3 D. L. U. 751 ; 0. R. 636 ; 68 
Can. C. C. 327.- CAN. 

o (p. 442) vd. .] - A province 

cannot give an inferior ct. jurisdiction 
in matters of alimony, rcsgardless of 
whether thc! jurisdiction i)urported to 
be giv(5n is limitcui or unlimited. TIict’o- 
fore, the contention tliat Kazakeinrh 
V. Kazakewich, [1936] 3 W. W. K. 699, 
which was agreed witli in (Hulnnc v. 
Cluhine, [1937] O, R. 636, was wrongly 
decided hoeanse the Act there in 
question gave tiie inferior et. oidy a 
stric.’tly limited jurisdiction, while the 
Cluhiuc Case could be upheld on the 
gi'ound tliat the Act in question tlierein 
purported to give the inferior et, an 
unlimited jurisdiction, was not acceded 
to. — Krassman V . Krah.sman & A.-G. 
FOR Saskatchewan, [1937] 3 W. W, 11. 
349.— CAN. 

q (p. 442) i. .] — A local 

legislature can fix the number of mnd 
jurors who shall compose the panel, but 
not the number of grand j urors necessary 
to find a good bill of indictment. — R. v. 
Oox (1898), 31 N. S. R. 311.— CAN. 

a (p. 442) 1. Remuneraiian of 

judges.] — Having regard to B. N. A. 
Act. 1867, 8S. 92 (14), 96-101, the 
matters dealt with in Judges Act, 
R. S. C. 1906, s. 34 are within the 
exclusive authority of the provincial 
legislatures In so far as the judges of 
tho provincial cts. are concerned. — 
Re Judges Act, [1923] 2 D. L. R. 604 ; 
52 O. L. R. 105.~CAN. 

a.4p. 442) ii. Appointment of 

commissioner with judicial powers .] — 
McLean Gold Mines, Ltd. v. A.-G., 
[1923J 1 D L. R. 10 ; 64 O. L. R. 
573.— CAN. 

a (p. 442) ill. Alteration of con- 

stiiidion of court.] — An araeuament 
altering the quoram of the Ot. of 
Appeal, making It unnecessary for the 
judge ordinary to sit as a member of 
the ct, : — neld : intra vires. — Kino v. 
Kino (1904), 37 N. 8. R. 204.— CAN. 


a (p. 442) iv. Power to restrict 

bringing of action.] — A local legislature 
can enact that no civil action for damages 
shall bo brought against any partic- 
ular person or persons, Inchidhig mem- 
bers of the legislature. — T homas v. Hal- 
IBURTON (1893), 20 N. S. R. 55.— CAN . 

a (p. 442) V. Payment of debt by 

instalments.] — An Act authorising the 
making ot a judge’s order for such a 
payment : — field : mlra vires. — Gould 

V. Ryan (1894). 26 N. S. R. 461.~CAN. 

a (p. 442) vi. Imprisonment of 

fraudulent judgment debtors — Valid .] — 
Ex p. Kllis (1878), 1 P. & B. 593 ; 
2 Cart. 527.— CAN. 

a (p. 442) vii. Interference with 

pending proceedings.] — 6 Edw. 7, o. 15, 
aa to electrical ‘ power, 7 Kdw. o. 19, 
superseding the former, except os to 
contracts already entered into, 8 
Kdw. 7. o. 22, & 9 Edw. 7. c. 19. both 
providing for the validation of bye- 
laws contracts made under tho 
former Acts, are intra vires tho Ontario 
leglslatiiro. Sect. 8 of 9 Edw. 7, 
0 . 19, which provides that every action 
therefore brought & then pending 
wherein the validity of a contract or 
bye-law validated by tho Act is 
attacked, shall be for ever stayed, is 
witliin the competence of the legis- 
lature. — Smith v. London City (19U9), 
20 O. L. It. 133.— CAN. 

a (p. 442) viil. ^.1 — A Province 

c^aunot confer upon a tribunal created 
& appoiiilxd by it power i-o (loterndno 
purely questfonfl such as are 

normally dote’rnfnod l)y cts. of justice. 
— Toronto v. Vonvi Township. [1937] 
1 D. L. It. 175 ; O. H. 177.— CAN. 

11 (p. 442) I. Poor Persons* 

Rules.] — Rule 9a of (lie Rules 7‘elatlng 
to poor persons or needy litigants, 
which i)rovi(leH that “ no poor person 
or any solr. conducting tho proceedings 
for him shall discontinue, settle or 
compromise such proceedings without 
the leave of the ct. or a judge,” is 
intra vires of tho authority given the 
Lieutenant-Governor In Council i)y 
sect. 38 of Judicature Act, R. S. A., 
1922, to promulgate Rules governing 
practice & prooeduro, it being meredy 
a condition attached to only a smau 
class of litigants who ask for & obtain 
privileges ia tho conduct of their legis- 
lation. — Weklky V. Howe, [1936] 1 

W. W, R. 294 : 1 D. L. R. 653 ; 5 
F. L. J. (Can.) 307.— CAN. 

X (p. 443) i. .1—38 Viet. 

o. 88 ; — Held : not ultra vires as being 
an Intorferenoe with trade & commerce 
— Exp. Fairbairn (1878), 18 N. B. R. 
(2 P. & B.) 4.— CAN. 

t (p. 443) Ii. .1— Jonah v. 

Gilbert (1881), 5 S. C. R. 350. — CAN. 

t (p. 443) iii. S. P. Jonah v. Mar 
shall (1880), 20 N. B. R. 61.— CAN. 

a (p. 443) I. .1 — Fortier v. 

Lambe (1895), 25 S. 0. R. 422.— CAN. 

a (p. 443) ii. Company 

incorporated abroad.] — Halifax City 
V. Jones (189(0, 28 N. 8. R. 452.— CAN. 

a (p. 443) iii. Licensing of 

music teacher8.]~Ji. v. Burnett, [1930J 

3 W. W. R. 347 ; 54 Can. C. 0. 405.— 
CAN. 

a (p. 443) iv. .]— Segal v. 

Montreal City, [19311 S. C. R. 460; 

4 D. L. K. G03 ; 66 Can. C. C. 114.— 

CAN. 

a (p. 443) V. .1 — Bridge- 

town V. Patterson, [1930] 3 D. L. R. 
830.— CAN. 

m (p. 443) I. .1 — Female 

Employment Act, R. S. S. 1920, o. 185, 
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is supportable only as a police regula- 
tion k not under tho Legislature’s 
power of making laws with respect to 
licences. — Yee Clun v. City of Regina, 
[1925] 4 D. L. R. 1015; [1925] 3 

VV. W. R. 714.— CAN. 

n (p. 443) i. Vanccnivcr Island 

SeHlers Rights Act, 1904 — Intra vires.] 
— McGregor r. Esquimalt & Nana- 
imo Ry. Co., 11907] a. C. 462.- CAN. 

o (p. 443) 1. .]— 

Canadian Pacific Ry. Co. v. Oit'awa 
Fire Insuranok Co. (1907), 39 S. C. R. 
405.— CAN. 

o (p. 443) ii. Works wholly 

uTiihin province.] — R. v. MoilR (1881), 
7 Q. L. R. 183 ; 2 Cart. 257.— (3 aN. 

o (j), 4 43) iii. Conservation of 

natural f/a.s.] -Turner Valley Gas Con- 
servati(»u Act, 1932 (Alta.), which 
deflriOH Sc applies to a oertalii area In 
Alberta & constitutes a Board Sc 
invests It with powers luipportiiig to 
elVect thc eoriservation of uaturnl gas. 
Is intra vires. Its pith Sc substaneo Is 
the restriction of the wastage of gas in 
tlie produetjon of nai)]itha in said area ; 
it, therefore, deals with a matter of a 
” merely loco,! or iirhuxte nature in the 
province ” iv does not Infringe on the 
Dominion V. yiowers over tlie ” regula- 
tion of trade S: comnioree,” Sc Its olTect 
on Dominion c<>h. ougaged in said ania 
is merely to proscribe tho way in which 
Uicir business shall be carried on 
therein. ' 8i*()onei» Oilh, Ltd., & 
Spooner v. 'ruuNEH Valley Gah 

(;)ONHEUVATION HOARD Sc A.-G. FOR 

Aluejita, [1933] 2 S. C. R. 629 ; 4 
D. L. R. 515.--CAN. 

00 (p. 443) i. Penalties for 

fraudulent conveyances.] — Stat. 13 Kll*. 
c. 5,8. .3, is not in forcre in Alberta. 1 3 Sc 
14 Geo. V, e. 5 (Alta.), s. 46, deelaringthis 
stat. to have htnui in force, could not 
have tlie etToei. of introducing s. 3. 
J’ho Federal Parlianicmt having made 
the commission of fraudulent acts a 
crime, the Hiihjeet-matter Is criminal 
law & beyond the eoinpetmice of the 
rirovluclal U'-gislaturo. — Connors v. 
Egli, [1924! 2 D. L. R. 59; 1 VV. W. R. 
lord) 20 Alta L. K. 205.— CAN. 

00 (p. 443) il. Collection affreight 

(fr wharfage <£• warehonse charges — 
Ultra virca.) —Eastern Development 
Co. V. McKay (1888), 20 N. 8. R. (8 
R. & O.) 325.— CAN. 

dd (p. 4 43) i. .) — A pro- 
vincial Legislature bos power to pro- 
hibit the carrying on of u particular 
huHincss within the provlnoe as well as 
tho power to prohibit certain persons 
fromoairying it on within the province ; 
& it may authorise a municipal council 
to pass bye-laws Imposing such pro- 
hibitions within the munlciiiallty. — 
Micah V. A.-G. FOR Sahkatchkwan, 
[1928] 3 VV. W. R. 523.- CAN. 

dd (p. 443) il. .] — Produce 

Marketing Act, 1926-27, c. 54, amended 
1928, c. 39, Is intra vires with respect 
to sales made within the province 
whether delivery thereunder Is made 
therein or by shipping tho goods 
beyond the province to purebasers 
residing outside it ; even, sernhle, 
though thc contract of sale was made 
outside the province. — R. v. Chung 
Chuck, R. v. Wong Kit, R. v. 
Sales Services, Ltd.. R. v. Associ- 
ated Growers of British Columbia, 
Ltd., [1929J 1 D. L. R. 756 ; 1 

W. W. R. 394 ; 61 Can. Grim. Cos. 260 ; 
40 B. C. K. 512.— CAN. 

d (p. 444) i. .1— Murnk V. 

Morrison (1882), 1 B. <j. R. pt. 2, 
120.— CAN. 
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which provided that persons professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children ; & that school taxes paid 
by them should go to the ’Support of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1801 by 24 Viet., 
c. 16, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 93, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,*’ & by proviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec: — Held: (1) the word “Protestant** 
in the statutes consolidated in 1801 could not 
be construed as “ non-Catholic,” & so as 
including Jews ; & the Protestant com- 

munity, though divided for certain purposes 
into denominations, was itself a denomination 
& capable of being regarded as “ a class of 
^pemons” within British North America Act, 
1807 (c. 3), s. 93 (1); (2) :aving regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 


two cities, had rights & privileges within 
sect. 93, proviso 1, but that the conunon 
schools in the rural area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which “ a class of 
persons had by law ” ; (3) the Act of 1801 
impliedly reserved the right of attendance 
at dissentient schools in the rural area to 
children of the religion of the dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect ; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith ; (6)3 Edw. 7, c. 16 
(Quebec), although otherwise intra vires ^ was 
ultra vires so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, & 
except so far as it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian communities, & 
that legislation so limited would be valid. — 
Hibsch r. Montreal Protestant School 
Combs., [1928] A. C. 200 ; 97 L. J. P. C. 40 ; 138 


p (p. 444) I. Power to limit juris- 
diction of courts.} — No e^ieroleo by a 
provincial legislature of the legislative, 
owora given It by the B. N. A. Act can 
e questioned or Interfered with by the 
ota., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 
vincial statute empowers a municipal 
council to grant, refuse, & revoke 
trade licences, in Its discretion, a pro- 
vision therein that the counoirs actions 
with respect thereto “ shall not be 
open to question or review by any ot.” 
Is not ultra vires. — Micas o. City of 
Moose Jaw & A.-G. FOii Saskat- 
chewan, [19291 3 D. L. 11. 89 ; 1 

W. W. K. 725 ; 23 8. L. 11. 422; 

revg., sub nom. Micas v. A.-G. for 
Saskatchewan, [1928) 3 W. W. R. 
623 ; 23 8. L. R. 412.— CAN. 

aa (p. 444) 1. Power to authorise 
erection of booms.] — McMillan v. 
Southwest Boom Co. (1878). 17 

N. B. 11. (1 P. & B.) 715 ; 2 Cart. 642.— 
CAN, 

gg (p. 444) i, Jurisdiction — 

Power to define.] — The power given to 

S rovinoial Govte. to legislate regarding 
lie constitution, maintenance, & 
organisation of provincial cts. InoludcB 
the power to define the Jurisdiction of 
such cts. territorially os well aa In other 
respects, & also to define the Juris- 
diction of the Judges who ooustitute 
such eiots. — Re. County Courts of 
British Columbia (1892), 21 S. 0. R. 
446 ; 5 Cart. 490.— CAN. 

1 (p. 446) 1. No power to 

alter or amend.] — Hetd : RcYised 
Statutes (3rd series), o. 15^ being part 
of the criminal law of Canada, the 
legislature of Nova Sootia had no 
power to alter or amend any of its 
provisions. — R, o. Halifax Eijsotrio 
^AMWAY Co. (1898), 30 N. S. R. 499. 
—CAN. 

m (p. 445) I. What are — Not 

Act to prevent fraud against cheese 
factories.]— B.. v. Wason (1890), 17 
A. R. 221 ; 4 Cart. 578.— CAN. 


m (p. 445) ii. Act 

respecting appeals on prosecutions to 
enforce penatties dt punish offences 
under provincial Acts.) — R. v. Wason 
( 1890), 17 A. R. 221 ; 4 Cart. 578.— 
CAN, 

m (p. 445) HI. Dental 

Association Act, R. S. M., 1913, 8. 33.] — 
field: not ultra vires as relating to 
criminal law within sect. 91 of B. N. A. 
Act.— R. V. SIRKIS, 11930] 2 W. W. R. 
93.— CAN. 

m (p. 445) Jv. Regulation 

of traffic.] — ^ot. 62 of Vehicles & 
Highway Traffic Act. 1924 (Alta.), 
which provides that a motoriat in- 
volved in an accident who falls to 
return to the scene thereof shall be 
liable to a fine. Is intra vires ; since Its 
piuriiose Is to effect the regulation of 
traffic on a highway & of motor 
vehicles being operated thereon, sub- 
jocte which fall within the province’s 
JurlsdJctJon over Property Sc CJlvil 
Rights In the Province.” — Tl. (Taylor) 
V. CoRRY, [1932] 1 W. W. R. 853; 
4 D. L, R. 399 ; 26 Alta. L. R. 390 ; 
58 C. O. C. 198.— CAN. 

m (p. 445) V. .1 

— Since, by sect. 285 (4) of the Criminal 
Code, the Dominion Parliament has 
made it a crime to drive or be in 
control of a motor oar while intoxicated 
or under the influence of narcotics, a 
provincial Act which deiUs with the 
same kind of conduct by prohibiting it 
under penalty of fine & imprisonment 
& suspension or oanoellation of the 
offender’s licence, is invalid, except 
with respect to the provision for 
suspending or oancelllng the licence. — 
R. w. OTTKN0ON, 119321 1 W. W. R. 36 ; 
67 O. O. C. 234.— CAN. 

m (p. 445) vl. TU-treatmeni 

of children.] — Where the object of a 
provincial Act, e.g. Infants Act, 
R. S. B. O.. 1924, Is to Implement the 
lurisdiotiou of the cts. to deal with 
the care, custody, control Sc charge of 
children, a sect, thereof which makes 
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it an offence punishable by fine or 
Imprisonment for any person having 
the care, custody, etc., of a child to 
ill-treat, neglect, etc., such child, is 
not ultra vires as an invasion of the 
Dominion Parliament’s Jurisdiction 
over criminal law ; since the field of 
legislation as to offences relating to 
children. & especially their care, wel- 
fare Sc treatment. Is not so ” fully & 
clearly occupied ” by the Criminal 
Code as to Invalidate such a provision, 
— R, V. Dowdell, [19321 3 W. W. R. 
297 ; [19331 4 D. h. R. 794 ; 60 C, C. C. 
1C4; 46 B. C. R. 267.— CAN. 

m (p. 445) vii. Creation of offence 

by local legislature — Already an offence 
by Criminal Code — Ultra vires.]— v. 
Gallant (P. E. 1.), [1929] 1 D. L. R. 
671 ; 51 Can. Crlm. Cas. 209. — CAN. 


a (p. 445) I. Powers of medical 

couricil.] — Medical Profession Act. 
R. S. 8.. .1920 (c. 135), s. 40. Is not 
ultra vires on the groimd that It 
infringes on the powers of the Governor- 
General under B, N. A. Act, 1867. 
8. 96. — Hunt v. CJollege of Phy- 
sicians & Surgeons of Saskatche- 
wan, [19251 4 D. L. R. 834 ; [1925] 
3 W. W. R. 758.— CAN. 

a (p. 445) ii. Powers of OptomHry 
Board.] — Optometry Act, R. S. O., 1927, 
B. 8, ^vlng power to the Board of 
Examiners tn Optometry t« revoke 
certificates for professional misconduct 
is intra vires. — Re Hayward, [1934] 2 
D. L. R. 210 ; O. R. 133 ; 61 0. C, 0. 
239.— CAN. 

d (p. 445) 1. .1 — A proYincial 

enactment altering the law relating to 
champerty, by authorising sol rs. within 
the province to pontract with clients 
for payment for professional ser^oes 
by way of a share of the proceeds of 
actions in Hen of the usual costs, is 
an Invasion of the legislative domain 
of the Dominion Parliament relative 
to criminal law. — Taylor v. Mackin- 
tosh. [19241 8 D. L. R. 026; 3 

W. W. R. 97 ; 34 B. O. R. 56.— CAN, 



VoL XVn.— Dependencies. Cases 176a— 178. 


L. T. 660 ; 44 T. L. R. 287 ; 72 Sol. Jo. 137, 

P. C. 

Annotation : — QeneraUy, Retd. Roman Cathollo Separate 
School Trusts «. K., 11928] A. G. ^3. 

177a. — — Separate schools — Roman Catholic 
separate schools — Courses of study & grades 
of education in — Right to share In legislative 
grants.] — The trustees of a Roman Catholic 
separate school in Ontario, by a petition of 
right, claimed that certain Acts of the legis- 
lature of Ontario, & regulations made there- 
under, were ultra vires y in that, & so far as, 
they prejudicially affected rights which the 
suppliants asserted that Roman Catholics 
ha^ by law at Confederation in respect of 
separate schools, & which consequently were 
preserved by sect. 93 (1) of the B. N. A. Act, 
1867. They claimed : (a) the right to estab- 
lish & conduct courses of study & grades of 
education such as are conducted in continua- 
tion schools, collegiate institutes, & high 
schools ; (6) the right of supporters of Roman 
Catholic separate schools to exemption from 
rates for the support of continuation schools, 
collegiate institutes, & high schools not con- 
ducted by their own board of trustees ; 
(c) that separate schools were entitled under 
the Separate Schools Act, 1863, to share on 
the basis therein enacted, in all legislative 
grants fgr common schools, including all 
grants for the support of secondary schools ; 
they prayed for judgment for the difference 
between the sum which they would have 
received out of the legislative grant for 1922 
if their contentions were right, &> the amount 
paid to them : — Held : statutes passed 'xu^ore 
Confederation gave to the educational aviu'io- | 
rities full power to regulate separate schools^ i 
including power to determine the courses of i 
study & grades of education therein ; also, | 
the fund in which separate schools were 
. entitled to share as enacted by Separate 
Schools Act, 1863, s. 20, excluded moneys 
“ otherwise appropriated by law,” as ex- 
pressed in the Common Schools Act, 1859, 

8. 106, & that it was not ultra vires after 
Confederation to make new appropriations, 
although they diminished what otherwise 
would have come to the sei)arate schools. { 
That consequently suppliants’ claim failed 
in law, but that it was open to them to 
appeal under sect. 93 (3) of B. N. A. Act, 
1867, to the Governor-General in his quasi- 
administrative capacity even if the legisla- 
tion complained of was ultra vireSy since 
the words ” any Provincial authority ” in 
that sub-section included the Provincial 
legislatures. — Roman Catholic Separate 
School Trustees u. R., [1928] A. C. 363 ; 
97 L. J. P. C. 69 ; 139 L. T. 493 ; 44 T. L. R. 
611, P. C. 

177 b. Act affecting Protestant or Roman 

CathoUc minority— Appeal to Governor- 
General In Council.] — Where the Roman 
Catholic minority of Manitoba appealed to 
the Governor- General in Council against the 
Manitoba Education Acts of 1890, on the 
ground that their rights privileges in 
relation to education had been a.ffected 
thereby : — Held : (a) such appeal lay under 
Manitoba Act. 1870, s. 22 (2), which apphes 
to rights & privileges acquired by legislation 
in the province after the date thereof ; 
(5) the Roman Catholics having acquired by 


such legislation the right to control & manage 
their denominational schools, to have them 
maintained out of the general taxation of 
the province, to select books for their use, 
& to determine the character of the religious 
teaching therein, were affected as regard that 
right by the Acts of 1890, under which State 
aid was withdrawn from their schools, while 
they themselves remained liable to local 
assessment in support of non-sectarian schools 
to which they conscientiously objected ; 
(c) the Governor-General in Council has 
power to make remedial orders in the pro- 
mises within the scope of sect. 22 (3) — e.g. 
by supplemental rather than reiiealing legis- 
lation. — Brophy V. A.-G. OF Manitoba, 
[1895] A. C. 202 ; 61 L. J. P. C. 70 ; 72 L. T. 
163 ; 11 T. L. R. 198 ; 11 R. 385, P. C. . 

Annotations : — Consd. Hirsch v. Protestant School Comrs. of 
Montreal. [1928] A. C. 200 ; Roman Catholic Separate 
School TrnateoB v. R., [1928] A. O. 3G3. Reid. Edwards r, 
A.-G. for Canada (1929), 40 T. L. R. 4. 

177c. Roman Catholic 

Separate School Trustees v. K., No. 177a, 
ante. 

177 ^. Abolition of denominational education.] 

— According to the true construction of the 
Constitutional Act of Manitoba, 1870 (33 
Viet. c. 3), having regard to the state of 
things which existed in Manitoba at the date 
thereof, the legislature of that province did 
not exceed its powers in passing Public 
Schools Act, 1890, Sect. 22 of 1870 Act 
anthorises the provincial legislature exclu- 
sively to make laws in relation to education 
so as not to ” prejudicially aftoct any right 
or privilege with respect to denominational 
schools which any class of persons have, by 
law or practice in the province, at the 
Union”: — Held: the 1890 Act, which 
abolished the denominational system of 
public education estebJished by law since 
the Union, but which did not compel the 
attendance of any child at a public school, 
or confer any advantage in respect t)f attend- 
ance other than that of free education, & at 
the same time left each denomination free to 
establish, maintain, & conduct its own schools, 
did not contravene the above proviso ; & 

accordingly certain bye-laws of a municipal 
corpn. which authorised assessments under 
the Act were valid.— -Winniieu Cfty v. 
Barrett, Winnipeg City v. Logan, [1892] 
A. O. 445 ; 61 L. J. P. C. 58 ; 67 L. T. 429 ; 
8 T. L. R. 745, P. C. 

Annotations: — Consd. Brophy v. A.-G. of Manitoba, [1895] 
A. C. 202 ; Ottawa Separate Schools Trustees v. Maclcell, 
[1917] A. O. 02 ; Hlrsch v. Protestant School Comrs. of 
Montreal, [1928] A. O. 200 : Roinan Catholic Separate 
School Tnwtees for Tiny v. R., [1928J A. C. 303. 

177e. Building & public health — Application to 
denominational schools.] — British North 
Ameiica Act, 1867 (c. 3), s. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools. — Toronto Corpn. v. Roman 
Catholic Separate Scuooi^ Trustees, 
[1926] A. C. 81 ; 95 L. J. P. C. 12 ; 133 L. T. 
779 ; 41 T. L. R. 658, P. C. 

178. Add. Annotation : — Reid. Nadan v. R., [1926] 
A. 0. 482. 
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178a. Property & civil rights — Ultimate Heir Act, 1781). Procedure relating to expropriation^ 

R.S. A., 1922 (0.144) — Ultra vires.] — A.-G.por Intra vires.] — Having regard to sect. 129 of 

Alberta v. A.-G. foe Canada, No. 98a, an^. British North America Act, 1867 (c. 3), the 


178a i. Property & civil rights — Closing 
disorderly ho^iae .] — 10 Goo. V., o. 81 
(Q.). authorlsio? a Judgre to order 
the closing of a disorderly house, Is 
intra vires the provincial legislature, aa 
It deals with matter of property & 
civil rights by providing for the sup- 
pression of a nuisance & not with 
criminal law by aiming at the punish- 
ment of a crime. — Bedard t?. Dawson 
& A.-G. FOR OtJEBKC, [1923] 4 D. L. R. 
293 ; [1923] S. 0. R. 681 ; 3 *tV. W. R. 
412.— CAN. 

178a ii. Prevention of fraudulent 

sale of shares .] — A provincial statute 
which alms at preventing by injunction 
Buqh trading in securities, or attempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, la intra vires, even In 
so far as it applies to the selling of, or 
the attempting to sell, shares in a 
Dominion co. Such a statute does not 
impair In a substantia) degree the 
essential capacities of a Dominion co., 
nor does ft Invade the Dominion’s 
Jurisdiction over criminal law, but 
deals with a matter within provincial 
Jurisdiction under the headings “ pro- 
perty & civil rights in the province” 
& ” matters of merely local or private 
nature in the province.” — A.-G. for 
Manitoba v. Rosenbaum (Man.), 
[1930] 1 D. L. H. 162 ; [1929] 1 

yM, li. 148 ; 40 Man. L. R. 179.— 
CAN. 

178a iii. Claim for damages 

cugainst co-respondent .] — A claim for 
damages against a co-rosjp. is a matter 
of ” Property & Civil Rights In the 
Province ” & not a matter of ” Marriage 
& Divorce ” within the Jurisdiction of 
the Dominion. — Mitchell v. MiTcniicLi. 
& Croome, [19301 1 W. W. R. 663 ; 2 
D. L, R. 374 ; 44 Man, L. K. 23 ; 6 
F. h. 3. (Can.) 292.— CAN. 

178a Iv. Maintenance alP 

mony.] — Maintenance & alimony are 
matters of property & civil rights & 
therefore within the Jurisdiction of the 
province. — Langford v. Langford, 
[1036] 1 W. W. R. 174 ; 50 B. C. R. 
303 : 5 F. L. J. (Can.) 227.— CAN. 

fb. Labour in industrial under- 
takings .] — The matter of labour in 
Industrial undertakings lii Canada Is 
primarily wltliiu the comiiotence of 
proviucioJ legislatures, but Parliament 
can legislate as to labour in territories 
not yet organised into, or forming 
part of, a pi’ovinee, ^ us to labour of 
Borvunts of the Dominion, If these are 
within the seope of the draft con- 
vention adonted by the International 
Labour Conference of the League of 
Nations in 1919. — Re Treaty of 
Versailles, Re Hours of Labour, 
[1926] 3 1). L. 11. 1114; [1926] S. C. K. 
605.— CAN. 

•k. Marritt( 7 C.]~MarrIage Act, R.S.O., 
1914 (o. 148), ss. 16 & 36, as amended 
by Marriage Law Amouduient Act, 1919 
(c. 36), ss. 2 Si 4, are within the powers 
of the provincial legislature. — Stewart 
V. Stewart, [1926] 1 D. L. R. 1 ; 56 
O. L. R. 57.— CAN. 

•1. .) — Marriage Act, R. S. O., 

1914 (c. 148), & its amendments, are 
intra vires the provlncJai legislature. 
In so far os they provide for dissolution 
or nullity of a marriage. — Doyle t?. 
Deady, [1925] 3 D. L. R. 317 ; 57 
O. L. R. 44.— CAN. 

»m. Affecting status of husband 

Ar wife,] — Had: Married Women’s 
Act, R. S. A., 1922, is ultra vires as 
aJTeoting marital status, but, on appeal : 
— Held : the Act does not enable a 
married woman to sue her husband in 
tort, &, sernble, so far as the Act pur- 
ports to give this right. It is intra mres, 
—Hnx V. Hill, [19291 2 D. L. R, 736; 


2 W. W. R. 41 ; 24 Alta. L. R. 105.— 
CAN. 

sn. .] — Married Women’s 

Property Act, R. S. M., 1913, is intra 
vires of the Province. — R oyal Bank 
OF Canada v. Diamond. [1929] 3 
D. L. R. 390 ; 2 W. W. R. 267 ; 38 
Man. L. R. 301.— CAN. 

sa. Consent of parents .] — 

Ontario Marriage Act. 1927, s. 34 (1), 
makes the consent of parents a con- 
dition precedent to the marriage of 
an infant under eighteen years of age, 
& the ct. may annul a marriage cele- 
brated without consent. It is a matter 
of doubt whether this provision Ls 
irdra vires of the I'rovlnco. — M ar- 
QUARDT V. Goru. [19291 1 D. L. R. 
206.— CAN. 

sb. .] — Kerr v. Kerr, 

[1932] O. R. 289 ; 2 D. L. R. 349 ; 
on appeal [1932] O. R. 601 ; 4 D. L. H. 
289.— CAN. 

sc. .] — Sect. 20 of Solemni- 

sation of Marriage Act, Alberta, 1925, 
requiring parental consent to marriage 
under a certain ago,* as amended in 
1931, c. 16, making the consent a 
condition precedent to a valid marriage 
except in certain circumstances is 
intra virc^. ” Solemnisation of mar- 
riage ” is not confined to the ceremony 
itself. It legitimately includes the 
various steps or preliminaries leading 
to it. The said statute, in its essence, 
deals with those stops or preliminaries 
in the province. The requirement, in 
the statute, of parental consent is one 
similar in quality to the other require- 
monts therein concerning the banns or 
the marriage licences. It is one of the 
forms to he complied with for the 
marriage ceremony, & it docs not relate 
to capacity. It is a requirement 
wliich a provincial legislature may com- 
petently prescrilie in the exercise of its 
jurlsdiotion in relation to *' the 
Holomuisation of marringe in the 
province ” & to wlilch It may “ attach 
the consequence of invalidity absolutely 
or conditionally.” — A.-G. for Alberta 
& Neilson V. Underwood & A.-G. of 
Canada, [1934] S. C. K. 635 ; 4 D. L. R. 
167 ; retwg. S. C. sub 'twin. Neilson 
(OTHERWISE Underwood) v. Under- 
wood, [1933] 2 W. W. R. 609 ; 4 

D. L. R. 164.— CAN. 

8d. — .1— A provincial Legis- 

lature can make the consent of the 
parents of a minor to Ills or her 
uittrriagc a <*ontlition precedent to tlio 
marriage, & pi'ovido that where a 
cenmiony of marriuge has been per- 
formed witiiout eomi>Uance with said 
condition the et. .shall have jurisdiction 
to declare the luarriogir invalid. 
.Sect. 6 of c. 70, 1937, ann'nding the 
Marriage Act, 1933 (c. 59), l)y adding 
sects. 52a, 625, 62c, 52(/, ilicroto, is 
therefore intra vires. — Graham (other- 
wise Bruce) v. Graham, [1938] 1 
W. W. H. 165,— CAN. 

sp. Wide Tire Act, 1889 (c. 22) — 
Intra vires.] — R. v. Howe, McNeil r. 
Howe (1890), 2 B, C. R. 36.— CAN. 

•q. Habeas corpus.] — The provincial 
statute known os ” An Act Respecting 
Habeas Corpus,” R. S. P. Q. 1925, 
c. 167, is infra vires, & has general 
application to all Judgments, irre- 
^ectlve of the cause of detention. — 
Ex p. Fong, Ex p. You, Ex p. Chali- 
Foux, [1929] 1 D. L. R. 223 ; 50 Can. 
Crlm. Oas. 213 ; sub nom. Moquin v. 
Fong, Q. R. 44 K. B. 476.— CAN. 

sr. Water power — Powers rflaHng to.] 
Re Waters h Water Powers Refer- 
ence, [1929] 2 D. L. R. 481 ; S. C. R. 
200.— CAN. 

st. Grain Marketing Act, 1931.] — 
Grain Mariceting Aot, 1931 (Saak.), is 
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ultra vires, since In its true nature & 
character It is legislation enacted with 
the object of controlling the export of 
grain from Saskatchewan to other 
provinces & foreign countries, & it Is, 
therefore, an Interference with the 
Dominion Parliament’s exclusive 
powers over the ” Regulation of Trade 
& Oommeroe.” 

The right of a resident of a province 
to export therefrom & sell elsewhere 
grrain grown therein Is not a matter of 
” Property & Civil Rights within the 
Province,’^’ within clause 13 of sect. 92 
of B. N. A. Act, nor Is It a ” matter of 
merely local or private nature In the 
Province, ” within clause 16 thereof. — 
Re Grain Marketing Act, 1931, 
[19311 2 W. W. R. 146; 25 S. L. R. 
273.— CAN. 

■V. Soldiers* Taxation Relief Act ,] — 
A provincial Act, such as Soldiers' 
Taxation Relief Act, 1924, the object 
of which is to assist ex-soldiers because 
of their disabilities, is not an Aot which 
falls within the Dominion Parliament’s 
exclusive legislative authority with 
respect to “Militia, Military & Naval 
Services & Defence.” — Brandon City 

V. Municipal Comt., [1931 1 3 D. L. R. 
397 ; 2 W. W. R. 65 ; affd., [1931] 3 

W. W. R. 225 ; 4 1). L. R. 830 ; 3 
W. W .11. 225 ; 39 Man. L. R. 582.— CAN. 

8x. Navigation.] — The Lakes & 
Rivers Improvomenr Act does not 
purport to restrict or interfere with the 
navigation of the river & cannot be 
regarded as invading the rights of the 
Dominion in Its control over naviga- 
tion ; it Is therefore intra vires of the 
Ontario legislature . — He Arrow River 
& Tributaries Slide & Boom (Do., 
11932] S. C. R. 496 ; 2 D. L. 11. 250.— 
CAN. 

sy. Domestic Relations Act, 1927 
{Alta.) — Ultra rircs.] — A provincial 
Act which purports to invest a magis- 
trate appointed by the province with 
powers theretofore exercisable only by 
a Judge of a Superior Ct., as that term 
is understood in sect. 96 of the B. N. A. 
Act, is ultra vires. Therefore, sect. 26 
of Domestic Relations Act, 1927 (Alta.), 
Is ultra, vires . — RosKimcii v. Roski- 
wiUH (No. 2), [19311 3 W. W. R. 614 ; 
[1932] 1 D. L. R. 13.5 ; 26 Alta. L. R. 
137 ; 67 C. O. C. 226 ; on appeal, sub 
nom. A.-G. for Alberta v. Roski 
WICH (1932), 68 C. C. C. 346.— CAN. 

sz. Deserted IFims’ Mn.infenanee 

Acts.] — Deserted Wiv(*s’ IMaintenance 
Act, R. S. B. C., 1921 (B. C.), is intra 
mrrs. — Gaokn r. (Jagen, [1934] 4 

1). L. R. 409 ; 3 AV. W. R. 81 ; 48 
B. C. R. 481 ; 62 Can. C. G. 28G.--CAN. 

sa. .] — Deserted Wives & 

Children Act, R. S, N. B., 1927, is 
infra vires. — R. v. Vesky, Kx p. 
Vekiulle, [19381 2 D. L. R. 70; 12 
M. P. R. 307 ; 69 Can. C. C. 371 ; 7 
F. L. .T. ((Dan.) 180.— CAN. 

■f. Game laws.] — Accused, who was 
not an Indian, was convicted under 
Game Act, R. S. B. C., 1924, for killing 
a pheasant during a close season. The 
Hct was committed on am Indian 
Reserve. The accused did not hold 
a permit from the superintendent of 
the reserve to hunt thereon : — Held : 
the Act was irdra vires with respect to 
its application to the accused Sl the 
conviction should be sustained. — R. v. 
Mobley. [1932] 2 W. W. R. 193; 
4 D. L. R. 483: 58 C. C. 0. 166.— CAN. 

•g. Financial administration of muni- 
cipalities. h-Qvieheo Municipal (Dom- 
miBsion Aot, 1932 (Que.), is intra vires. 
— Quebec Municipal Commission v. 
Aylmer Town, [19331 2 D. L. R. 638. 
—CAN. 

•d. Debt Adjitstment Act, 1933.1 — 
Sect. 11 of Debt Adjustment Aot, 1933, 
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president or acting-president of the com- sect. 96 ; they were a legal commission or 

mission appointed under the (Quebec) Phiblic authority within sect. 129, so that the legis- 

Service Oominission Act by the Lieutenant- lature of Quebec under that section, com- 

Governor in Council, when assessing, under bined with sect. 92, head 13, liad exclusive 

art. 429 of the City of Montreal Charter, the authority to repeal the Act of 1 804 & to assign 

compensation to be paid for land expro- the assessment of compensation to the present 

priated by the city, does not act as a judge commission, the alteration in the mode of 

of a superior (hstrict or county ct., so as to appointment being a matter of procedure 

make the appointment invahd under sect. 96 within the legislative competence. As by 

of the Act in that it is not by the Governor- art. 429 awards made thereunder are to be 

General, & the tribunal consequently in- final & not open to appeal, they can be ques- 

competent. At confederation compensation tioned only for want of jurisdiction. — 

was assessed by comrs., appointed by the Mmitinteau (O.) Sons, Ltd. v, Montreal 

Superior Ct. under an Act of 1864, who did (City), [1932] A. C. 113 ; 101 L. J. P. C. 49 ; 

not act as judges of any ct. referred to in 146 L. T. 291 ; 48 T. L. R. 95, P. C. 


does not enable the board, on issuing 
a permit for the continuance of an 
action already begun, to control in 
any way the functions of the ct. in 
dealing with that action. The “ terms 
& conditions " that may bo proscribed 
by the permit must bo limited to those 
that may be imposed on the parties 
to the action, not upon the ct. Qu. : 
whether or to what exUnt said Act 
is ultra vires ? At any Mte, the Act 
docs not, & cannot, ap;dy to any 
action in which there is a bond fide 
dispute on any question of law or fact. 
— KOYL Securities, Ltd. v. Young, 
[1933] 2 W. W. R. 452.~CAN. 

sf. .1 — Sect. 11 of Debt Adjust- 
ment Act, 1933 (Sask.), which provides 
that no legal or other proceeding of 
certain enumoratod classes shall 1)0 
taken, made or continued against a 
“ resident ” as defined by the Act 
while the Act remains in force, i.e. 
until Mar. 1, 1936, unless the Debt 
Arljustment Board issues a permit 
authorising the proceeding, is intra 
vires, at least in so far as It applies to 
the classes of proceedings involved in 
the pre.sent case, which was an action 
for debt & for the enforcement of a 
mechanics* lien. Sect. 11 is severable 
from certain other provisions of the 
Act not in issue in the present case & 
the ct. expressly stated that it was not 
passing on the validity of such other 
provisions. — Maley v. Cad well, [1934] 

1 W. W. 11. 51. C. A.— CAN. 

8g. Woricmen's Compensation Act, 
1931 (Que.).] — Workmen’s Compensa- 
tion Act, 1931 (Que.) is intra vires. — 
Hi CARD V. Crete & A.-G. for Quebec, 
11933] 3 D. L. K. 660.— CAN. 

sh. Ontario Municipal Hoard — Effect 
of judicial powers.] — Ontario Municipal 
Board Is lawfully in office even though 
tlic legislature may have purported to 
confer judicial powers on the Board. — 
H. V. Stamford Townsuip & 
McKkown. [1935] 2 D. L. II. 157.— 
CAN. 

sj. Act disposing of rights sub lite .] — 
A provincial Act disposing of mining 
rights sub lite held itUra vires. — 
Florencf. Mining Co., Ltd. v. Cobalt 
Lake Mining Co.. Ltd. (1908), 18 
O. L. li. 275.— CAti. 

sl. Slot machines. 1 — The Slot Mach ine 
Act, 1935 (Man.), is intra vires. — II. t>. 
Magid, [1936] 1 W. W. R. 163; 1 

D. L. R. 638 ; 65 Can. C. G. 78 ; 43 
Man. L. R. 563 ; 5 F. L. J. (Can.) 243.— 


sn. .]— Slot Miiohine Act, 1935 

(Alta.), Lb intra vires. — R. v. Stanley, 
[1935] 3 W. W. R. 517 ; 64 Can. C. C. 
J85 ; [1936] 1 D. L. R. 100 ; 5 F. L. J. 
(Can.) 259.— CAN. 

sp. .] — The Slot Machine Act. 

1935 (Sask.), is ultra vires. — R. v. 
Karminos, [1930] 1 W. W. R. 433 ; 2 
D. L. R. 353 ; 65 Can. 0. C. 165.— CAN. 

iq. ,] — 2^Iow Brunswick Slot 

M^hine Act. 1936, is intra vires.— It. 
r. Lane, Ezp. Gould, [1937] 1 D. L. R. 


212 ; 11 M. P. R. 232 ; 67 Can. C. C. 
273.— CAN. 

sr. Imposition of fines — Failure to 
remit sales tax.] — A Provincial Legis- 
lature luiH power to impose a fine for 
failure to remit sales tax. — Ferland 
Corset Go. v. Recorder’s Court, 
[1936] 1 D. L. R. 121 ; 64 Can. C. C. 
347.— CAN. 

sw. Dairg Products Act, 1933 (Qwr.).] 
— Dairy Products Act, 1933 (Quo.), Is 
intra vires.] — R. v. Simonkau, [1936] 1 
I). L. R. 143 ; 65 Can. C. C. 19.— CAN. 

8z. Natural Products Marketing Acts, 
1934 (B. 0.).]— PItfs., potato growers 
within a district defined by Natural 
Products Marketing (British Columbia) 
Act, 1934 (B.C.),'wero bringinga load of 
potatoes to Van<50uver to bo delivcirtul 
to a broker there, when an official of 
the B. 0. Coast Vegetable Marketing 
Board ay.pointed under said Act 
stoppel ^heen & demanded their 
authority from the Boanl to proceed 
with the pot'.’ ‘CP. PItfs. said that 
the pot4itoos were f» r export & that 
authority to j)r<RX’cd was, therefore, 
uot required. It was evident that the 
potatoes were not tagged, as the 
regulations of the Board ro(|uired 
them to bo. The potatoes wore there- 
upon seized & sent to the Board’s ware- 
house to be sold. PItfs. obtained an 
interim injunction restraining the 
Board from preventing pltfs. trans- 
I»orting potatoes on the highways for 
marketing without complying with tlui 
regulations: — UeUl : what the Board 
had done was witliin the authority 
given it by said Act, as amomhid, & 
that said authority was not, as applic- 
able to the facts of this case, ultra vires 
of the lU’ovince ; 6c therefore the 
appeal should be allowed.— Chung 
fhiUCK Sc Mah Lai v. Gilmore, [1930] 
3 W. W. R. 575 ; 11937J 1 D. L. R. 
119 ; 67 Can. 0. C. 264 ; 51 B. C. li. 
189.— CAN. 

sb. .] — Natural Products 

Marketing (B. C.) Act, 1934 (B. C.), Sc 
said Act as amended are ultra vires. 
Interference with intorproviucial Sc 
export trade in natural products was 
the substantial Sc not merely the 
ancillary or iucidontijJ effect of their 
operation. Moreover they purported 
to delegate legislative functions to the 
Lioutenant-Govomor In Council Sc to 
give jurisdiction to the Dominion 
Parliament to function in the pro- 
vincial field. — H ayward v. British 
Columbia Lower Mainland Dairy 
Products Board, [1937] 2 W. W. R. 
401.— CAN. 

• 0 . Criminal Uffislaiion — Towns In- 
carporaiion Act (N. 6’.). 1— Towns In- 
corporation Act, N. S., empowering 
municipalities to regulate closing hours 
of shops & enforce the regulations by 
tine or imprisonment is not ultra vires 
os being legislation on criminal law. — 
R. tj. Awad. 11937] 2 D. L. R. 136; 
11 M. P. R. 389 ; 68 Can. C. C. 100.— 
CAN. 


sf. Unfair Competition Act.] — The 
Parllanumt of Canada undor para. 2 
of sect. 91 of Iho B. N. A. Act has the 
ncc(*ssary oompetonco to legislate in 
connection with trade names & 
soc-ts. 3, 7 &, 11 of Unfair Corapetitlon 
Act ar(‘ intra vires of the Canadian 
Parliament. — G ood Humor Corrn. 
OF Am ERR A V. Good Humor Food 
Products, Ltd., & Bradley, [19371 
Kx. C. R. til ; 4 J). L. H, 145. CAN. 

sg. Power Commission Act, 1935 
(0?i/.).] --I’ower CommiHsicu) Act, 1935 
(Ont.), 8. 2. is ultra vires. — O’I’I'AWa 
Valley Pov/er Co. v. A.-G. for 
ON' rAiuo, [S9361 4 D. L. R. 594; 
sub nom. Oitavva Valley Power 
(’ o. 15. Hvdko FLEcruKJ Power Com- 
mission. - CAN. 

sh. Ontaria ydalulr, 1937 (e. 58).]— 

Tliis wt>i( 1) alVcH’ts civil rights 

oiitHid(5 t he i’ro\ inc!’, by Ur; abroga- 
tion of watt‘ 1 ’ franchises, is ultra vires, - - 
Beach AUN oiw Licii j', JIea'j Si., Power 
(V). c. 1 1 \ i»Ro-iOi.i,- 'nc.c I’owEU Com- 
mission. IP.KU] 3 ,1>. L. R. 458 ; G. R. 
796. -CAN. 

sk. Ueduclion d*' Sctllem,eni of Debt 
Act J--Redm’tiou Settlement 

of Deiifs A(‘t, 1931} (Alta.), is ultra vires 
bec/iuse (I) if is essentially legislation 
on the subject of “ Interest *’ «,HHlgiied 
by sect. 9) (J9) of B. N. A. Act to tlio 
Dominion ; (2) it purports to add to 
the functions of tlie Lloiiteiinnt- 
Governor ; (3) it is in conflict with 
Bkpey. Act, R. S. C., 1927, Farmers’ 
Creditors Arrangement Act, 1934. 
An addifiomd reason for its invalidity 
in respect to civil rights existing out- 
side luo iirovinco is that it rnirports 
to affect such rights. — C redit Fonoier 
Franco-Canadien V. Rohm Sc A.-G. 
FOR Alberta, Netuerlandh Jnveht- 
MKNT Co. OF Canada, Ltd. v. Fife 
A.-G. Ff)R Alberta, [UL'I? I 2 W. W. R. 
353 ; 3 1). L. K. 365 ; 7 I’. L. J. ((5m.) 
51 ; affg. S. C. sub nom. Royal 
Truht Co. V. A.-G. i-oR Alberta, 
[1 937] 1 D. L. R. 709; 6 F. L. J. 
(Can.) 131.— CAN. 

Bp. Provincial Securities Interest Act, 
1936 {Alta.).] — Th(» Provincial Bccurl- 
ties lutercst Act. 19.36, is ultra vires. — ■ 
iNDERENDEN'r ORDER OF F 0 HEHTER 8 

V. Lethbridge Northern Irrigation 
D iS'fRKrr. [1937] 1 W. W. R. 414: 2 
D. L. R. 109.— CAN. 

at. Provitwially Guaranteed Securities 
Proceedings Act, 1937 {Alta.} — Ultra 
vires .] — Independent Order of 
FORESTKIiH V. JjF/rHBRIDGK NORTHERN 
Irrigation District (No. 2). [1938] 
2 W. W. R. 194.— CAN. 

sw. Saskatcheuuin Milk Control Act.] 
— Held : intra vires. — R. v. CHERRY, 
[1938] 1 W. W. R. 12 ; 1 D. L. R. 156 ; 
69 Can. C. C. 219.— CAN. 

sz. Alljcrta legislation.] — ^^Tho Alberta 
Social Credit Act, the Credit of Alberta 
Regiilatif)n Act, tlie Taxation of Banka 
Act, Sc the Press Bill, are ultra vires.— 
Be At.bi:rta Legihlation Reference, 
[1938] S. (J. R. 101 ; 2 I), L. R. 81.- 
CAN. 
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178c. Security Frauds Prevention Act, 1980 

(Alta.).] — Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
might trade in securities unless he Was 
registered with the approval of the A.-G. ; a 
corpn. could be registered, & in that case its 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did so through a registered 
person or was itself registered. By sect. 9 
the A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
“ fraudulent act,** which was very widely 
defined, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any “ fraudulent 
act ** not punishable under the Criminal Code 
of Canada : — Held : the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1867. It was not invalid in 
relation to Dominion cos., as it did not wholly 
preclude them from selling their shares unless 
they were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. Nor was it, 
as a whole, a colourable attempt to encroach 
upon the legislative power of the Dominion 
as to the criminal law ; so far as sect. 20 was 
invalid as so encroaching it was clearly 
‘severable. — Lymburn v, Mayland, [1932] 
A. O. 318 ; 101 L. J. P. t 89 ; 146 L. T. 
468 ; 48 T. L. R. 231, P. C. 

179. Add. Annotation : — Refd. Lower Mainland 
Dairy Products Sales Adjustment Committee 
V. Crystal Dairy, Ltd., [1933] A. C. 168. 

179a. Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties ; — Held : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3) ; it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
oven'iding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, & good government of Canada,** 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Electric Comrs. v. Snider, [1926] 
A. 0. 896 ; 94 L. J. P. C. 116 ; 182 L. T. 
738 ; 41 T. L. R. 238 ; 69 Sol. Jo. 326, P. C. 

Amvotation : — ^Refd. A.-G. for Canada v. A.-G. for Ontario, I 
tl937] A. C. 326. 

179b. Regulation of business — ^Natural Products 
Marketing (British Columbia) Act, 1936.}— 


Digest Supplement. 

Natural Products Marketing (British 
Columbia) Act, 1936, of British Columbia, 
which enables the Lieutenant-Governor in 
Council to set up a central British Columbia 
Marketing Board to establish or approve 
schemes for the control & regulation within 
the Province of the transportation, packing, 
storage & marketing of any natural products, 
to constitute marketing boards to administer 
such schemes, & to vest in those boards any 
powers considered necessary or advisable 
to exercise those functions, including the 
power to fix & collect licence fees, is intra 
vires the Provincial Legislature under sect. 92 
of the B. N. A. Act, 1867, as being in pith & 
substance an Act to regulate particular 
businesses entirely within the Province. 
The Act can further be supported as intra 
vires the Legislature of the Province a.s 
coming within the classes of subjects ex- 
clusively reserved to the Province under 
sect. 92, heads (9), (13) & (16), of the B. N. A. 
Act. — Shannon v. Lower Mainland Dairy 
Products Boaiid, [1938] A. 0. 708 ; 64 T. L. R. 
1090 ; 82 Sol. Jo. 728, P. C. 

f79c. Conferring of judicial powers on local 
' authority — What amounts to.] — In 1916 resp. 

coipn. entered into an agreement with applt. 
corpn. whereby the latter agreed to supply 
water to resps. on terms including payment 
at the rate of 20 cents per 1,000 gallons. In 
1936, on an application by resps. to the 
Ontario Municipal Board to vary the rate 
for water supplied, made pursuant to sect. 2 
of the Township of York Act, 1936, which 
provided {inter alia) that notwithstanding 
the provisions of the agreement of 1916 the 
Municipal Board should have jurisdiction 
to vary & fix tlie rates, <fe to hear & determine 
any such application, the Municipal Board 
made an order directing applts. to make 
discovery on oatli of documents, authorising 
resps. to enter upon & inspect applts.’ water- 
works system, directing applts. Comr. of 
Works to submit to be examined upon oath. 
Applts. having alleged that the Ontario 
Municipal Board was invalidly constituted 
to make such an order : — Held : the Ontario 
Municipal Board is primarily, in pith & 
substance, an administrative body. The 
members of the Municipal Board not having 
been appointed in accordance with the 
provisions of sects. 96, 99 & 100 of B. N. A. 
Act, w^hicli regulate the appointment of 
judges of Superior, District <fe County Cts., 
the Board is not validly constituted to receive 
judicial authority. Assuming that the 
Ontai’io Municipal Board Act, 1932, which 
set up the Board, does by some of its sections 
pui*port to constitute the Board a Ct. of 
Justice analogous to a Superior, District or 
County Ct., it is to that extent invalid. 
There is, however, nothing to suggest4hat the 
Board would not have been granted its 
administrative powers without the addition 
of the alleged judicial powers, although, 
therefore, such parts of the Act of 1932 as 
purport to vest in the Board the fimctions 
of a ct. have no effect, they are severable, & 
the Board is validly constituted for the 
performance of its administrative functions. 
The Municipal Board *8 powers of examina- 
tion, inspection & discovery of documents, 
even though couched in terms of similar 
powers of a Ct. of Justice, are not inconsistent 
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with the powers of an administrative body 
whose duty it is to ascertain the facts with 
which they are dealing. Further, assuming 
that the first part of sect. 2 of the Township 
of York Act, 1936, purported to confer a 
judicial function on the Board, it was inopera- 
tive, but the second part related to an 
administrative function — the varying & fixing 
of the rate — & was severable. The order 
made by the Ontario Municipal Board was 
accordingly valid. — Toronto Corpn. v. York 
CoRPN. & A.-G. for Ontario, [19381 A. O. 
415 ; [1938] 1 All E. R. 601 ; 107 L. J. P. 0. 
43 ; 54 T. L. K. 380 ; 82 Sol. Jo. 212, P. O. 

180. Add. Annotation : — Consd. Martineau (O.) & 
Sons, Ltd. V. Montreal (City), [1932] A. C. 113. 

181a. Appointment of Judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2—6), & s. 4 (1) & (2), 
are uUra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 


the High Ct. Div. of the Supreme Ot. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the officer of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), 8. 96, under which the 
powers of appointment referred to are given 
to the Governor- General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — A.-G. 
FOR Ontario v. A.-G. for Canada, [1925] 
A. C. 750 ; 94 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 

181b. Members of Quebec Public Service 

Commission.] — Martineau (O.) & Sons, 

Ltd. V. Montreal City, No. 178b, ante. 


PART II. SECT. 3, SUB -SECT. 4.— 

A. (0). 

« 1. — .V-Held: 37 

Vlct. c. 32, was vUra vires. — Sevebn 
r. R. (1878), 2 S. C. R. 70 ; 1 Cart. 
il4.~CAN. 

a I. LUjuor Act, 1902, a. 2.) — 

Held : although unusual. It was well 
within the powers of the legislature. — 
R. V. Walsh (1903), 23 O. L. T. 186 ; 
5 O. L. R. 627 ; 2 O. W. R. 222 ; 3 
0. W. R. 31.— CAN. 

b I. Eight to appeal to Supreme 

Court of Canada — Eestrictions on — 
Ultra vires .] — Clarkson v. Ryan 
(1890). 17 S. O. R. 251 ; 4 Cart. 439.— 
CAN. 

d 1. Betting Information Act, 

1923 (c. 6 ) — Ultra vires.] — R. v. Licht- 
MAN- (1923), 42 (jau. Crlm. Cas. 1 ; 
64 O. L. R. 602.— CAN. 

1 i. Succession Duties Act. 1914 

(c. 10) — Valid.] — Barthk v. Sharplks 
(1918), O, R. 56 S. C. 301.— CAN. 

1 11. lAguor laws relating to 

navigable rivers wharves — Wharves 
property of Federal Government — 
Ualidity .] — CoTK v. Quebec Liquor 
Commission, Fortin v. Quebec 
Liquor Commission, fl931] 4 D. L. R. 
137 ; 56 Can. C, C. 371.— CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 

B. (a). 

o (p. 447) 1. .) — CuHtoms Tariff 

(ludui^trios PreHenration ) Act, 1921- 
1922, deals only with the Imposition of 
taxation, & does not infringe the first 
paragraph of sect. 55 of the Constitu- 
tion. Customs Tariff (Industries Pre- 
servation) Act, 1921-1922, a. 8, deals 
with duties of customs only, & does uot 
Infringe the second paragr^h of 
sect. 55 of the Constitution. The tax 
^posod by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution. — Nott Brothers & Co., 
Ltd. ». Barkley (1926), 36 C. L. R. 
20; 31 Argus L. R. 256.— AUS. 

o (p. 447) il. .] — Held: neither 

Income Tax Assessment Act, 1922- 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 55 of the 
institution. — Federal Taxation 
tj. Munbo, British Imperial 
D iL Co., Ltd. v. Federal Taxation 
COMR. (1926), 38 C. L. R. 153.— AUS. 

o (P. 447) HI. .y-HeJd: War- 

lUVS Tax Assessment Act, 

1917-1918, 8. 14 (6). was not obnoxious 
to sect. 66 of the Constitution. — 
Fed er a l Taxation Comb. v. £Rp8* 


leys, Ltd. (1926), 38 C. L. R. 219.— 

AUS. 

r (p. 447) i. Discrimination be.’ 

tween States.] — Administration Act of 
Western Australia (1903, No. 13), a. 86, 
imposes a duty on the ilnal balance of 
the real & personal estate of doooasod 
according to lixed rates, & contains 
a proviso that in so far as benehoial 
Interests pass to persons bond fide resi- 
dents of & domiciled in Western 
Australia & occupying towards de- 
ceased a certain relationship, duty 
shall be calculated so as to charge only 
one-half of ♦he percentage upon the 
property acquired by such persons : 
— Tleld : the real ground of the dls 
crimination wt domicil & not resi- 
dence, & oonaequv'otliy, the enactment 
was not void under tjeot. 117 of the 
Constitution, as sotU up a discrimi- 
nation between the residents of 
different States. — Davies & Jones v. 
Western Australia (1905), 2 C. L. R. 
29.— AUS. 

r (p. 447) ii. .] — Excise 

Tariff, 1906 (No. 16), is notan Act im- 
posing duties of Excise, but is an Act 
to regulate the conditions of manu- 
facture of agricultural Implements, & 
is therefore not an exorcise of the 
power of taxation conferred by the 
Constitution. If otherwise valid, it is 
invalid on the ground that it autho- 
rises disorindnation, & therefore dis- 
criminates, between States or parts of 
States witliln sect. 51 (II.) of the Con- 
stitution, & authorises the giving, & 
therefore gives, preference to one State 
or a part thereof over another State 
or a part thereof within sect. 99 of the 
Constitution. — R. v. Baivier (1908), 6 

C. L. K. 4 1.— AUS. 

r (p. 447) Hi. .1 — Under 

Factories Act, 1904, it was a condition 
of the employment of Aslatlee that 
they should have been employed on 
or before Nov. 1, 1903; — Held: the 
provision was ultra vires as discrimi- 
nating between residents of different 
States. — Fay v. Vincent (1908), 7 
C. L. R. 389.— AUS. 

r (p. 447) iv, ,]~Sect. 75 

of the Constitution provides that ** In 
all matters . . . (iv.) between States, 
or between residents of different States, 
or between a State & a resident of 
another State . . . the High Court 
shall have original jurisdiction ** ; — 
Held : the words “ residents ** & 
“ resident in sect. 75 (iv.) refer to 
natural persons only & not to artificial 
persona or corporations. Therefore, 
a CO. formed In Victoria under Vic- 
torian law Sc having its management 
& control there & cirying on bnsiness 
in each of the other Stalos, was not 
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entitled to l)ring an action In the 
High Ct. agaiiiHt a resident of a State 
other than Victoria. — A uhtralahian 
'rEMPICRANCE & GENERAL MUTUAL 

Life Ahhukance Society, Ltd. v. 
Howe (1922), 31 C. L. R. 290.— 

AUS. 

r (p. 4 47) v. .h-Held: 

Kegs. 46 .Y 46 a Y Table III. of the 
Income Tax Hegiilations, 1917, dis- 
criminate between States & parts of 
States, Y are therefore invalid as being 
an infringement of sect. 51 (ii.) of the 
Constitution. — C ameron p. Dii'.puty 
Federal Comk. of Taxation (1923), 
32 C. L. H. 68.— AUS. 

r (p. 4 17) vi. Federal tax of 

State semm/s. j— Tlie three aiiplts. 
clnlmo(i oxoiuption from taxation 
under Income Tax Assessment Act, 
1915-1921 (Federal), on the ground 
that the Commonwealth Constitution 
Act did not confer upon the I’arlla- 
mont of the Ojmmonwealth power to 
impose an Income tax in respect of 
official salaries received by officers who 
were (a) employed by the Railway 
Comrs. for New South Wales ; or 
(5) employees in the I'nblic Trust 
Office, which is administered as a 
branch of the Dept, of the A.-G. & 
Justice ; or (c) employed by the State 
of Now South Wales as clerks in the 
Public Works Department. On cases 
stated uncier the Income Tax Aaseas- 
ment Act ” ; — Held : the asstissment 
of I’ederal Income Tm.t in respect of 
the salaries of appits. was valid, 
applts. were not exempt from such 
texation, & the Commonwealth Parlia- 
ment had power to impost' income tax 
upon them. — D avoren v, (Jommon- 
W'EALTH COMRfl. OF 'J’axation (1922), 
A. L. R. 129.— AUS. 

c (p. 447) i. — — Exemption of mem- 
bers of force from State legislatiim .] — 
There Is notlilng in the Coustitutloii 
that expressly or impliedly exempts 
mombers of the defence force from 
State motor car legislation. Sc sect. 6 
of Motor Act, 1915 (Viet.), is not 
Inconsistent with any provision of Air 
Force Atvt, 1 923, or Defence Act, 
1903-1918. — ITrrib v, McFarlane 
(1925), 36 C. L. K. 170.— AUS. 

d (p. 447) 1. .]— The pro- 

visions of sect. 4 of Seamen’s Compensa- 
tion Act, 1909, In BO far as they piUTort 
to regulate purely iutcr-State trade, 
are uUra vires sect. 51 (1) of the Con- 
stitution, sect. 98 of the Constitution 
does not enlarge the ambit of the 
trade Sc commerce clause in sect. 61 (1), 
but Is merely explanatory of the trade 
& commerce powers. — Kalibia 
(Owners) v. Wilson (1910), 11 

0. L. R. 689.— AUS. 
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e (p. 447) 1. Commonwealth 

Shippino Actt 1923 — ValidUyA — Com- 
monwealth & A.-G, FOR Common- 
wealth V. Australian Common- 
wealth Shipping Board (1927), 39 
C. L. R. 1 ; [19271 Annis L. R. 61.- 
AUS. 

K (p. 447) i. State court exercising 
Federal jurisdiction — Appeal to High 
Court.] — Sect. 39 of the Judiciary 
Act, 1903-1920 (the ct. expressing no 
opinion as to the provisions in sub- 
sect. (2) (o)) is a valid exercise of the 
powers conferred upon the Parliament 
of the Commonwealth. & therefore 
under it an appeal will lie to the High 
Ct. from a decision of a police magis- 
trate of a State upon an information 
charging an* offence against the pro- 
visions of the Crimes Act, 1914-1915. 
— Lorenzo v. Caret (1921), 29 

O. L. R. 243.— AUS. 

h (p. 447) I. .1 — Judiciary Act, 

1903-1920, B. 39 (2) (a) las Interpreted 
in No. 606 1, post], is a valid exercise of 
the power conferred by sect. 77 (ill.) 
of tne Constitution. — Limerick S.S. 
Co. V. Commonwealth of Australia 
(1924), 26 S. R. N. S. W. 293; 36 
O. L. R. 69 ; 31 Argus L. R. 163.— 
AUS. 

h (p. 447) ii. .]— An action 

having been brought against the 
Commonwealth in the Supremo Ct. 
of Victoria & judgment having been 
given for the Commonwealth, on appeal 
to the Full Ct. of the Supreme Ct. by 
pltf. a contention was raised by the 
Commonwealth that under Judiciary 
Act, 1903-1920, 8. 39 (2) (a), the only 
right of appeal was to the High Ct. 
The Full Ct., on the grouua t‘»at 
sect. 39 (2) (a) was ultra vires, rejected 
the contention, & then hoard the appeal 
& dismissed it. On the hearing of an 
application by pltf. to the Full Ct. for 
leave to appeal to the Privy Council 
pursuant to the Imperial Order in 
Council of Jan. 23, 1911, the Full Ct., 
accepting as binding on it the decision 
that sect. 39 (2) (a) was invalid, made 
an order granting the leave asked. 
On appeal to the High Ct. from the 
order granting leave : — Held : on the 
hearing of the appeal to the Full Ot. 
a question arose os to the limits inter 
se of the constitutional powers of the 
Commonwealth & those of the State 
of Victoria, within sect. 74 of the Con- 
stitution & sects. 38a, 40a of the 
Judloioi'y Act ; under sect. 40a the 
cause was removed to the High Ct., 
&, therefore, the Full Ct. had no juris- 
diction to entertOiin the appeal or to 
make the order granting leave to 
appeal to the Privy Councli. Whether 
the Full Ct. had or had not jurisdiction 
to entertain the appeal, sect. 39 (2) (a) 
of Judiciary Act is a valid exercise 
of the power conferred by sect, 77 
(iii.) of the Constitution, & therefore 
the Full Ct. had no jurisdiction to 
make the order granting leave to 
^poal to the Privy Council, — T he 
CfOMMONWEALTH V. KHKOLINGER & 
Fkrnau, Ltd. & Bardsley (1026), 37 
C. L. R. 393 ; [1926] V. L. R. 331 ; 
11926] Argus L. U. 161.— AUS. 

o (p. 448) i. Election for Senate.] 

— Held : Commonwealth Electoral Act, 
1918-1925, 8. 128 a (12), was a valid 
exorcise of the power oonforred by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to make 
laws “ proscribing the method of 
choosing senators.’^ — Judd r. MoKeon 
(1926), 38 0. L. R. 380.— AUS. 

r (p. 448) 1. .] — Customs Act, 

1901, being a valid exercise by the 
Cominonw^th of the exclusive power 
to impose, collect, & control duties of 
Customs & Exoide conferred by 
sects. 62 (li.), 86, & 90 of the Con- 
stitution, applies to goods imported 
by the Government of a State as well 
as to those imported by private persons. 
— R. V. Sutton (1908), 5 C, L. R. 789. 
AUS. 

r (p. 448) ii. .1 — Speoi&l leave to 


^peal from a judgment of the High 
Ot. of Australia holding that goods 
Imported by the State Governments 
are liable to duties of onstoms under 
the laws of the Commonwealth was 
refused although the case was within 
sect. 74 of Commonwealth of Australia 
Constitution Act. — A.-G. for New 
South Wales o. New South Wales, 
Collector of Customs for, [19091 
A. O. 345, P. 0.— AUS. 

0 (p. 448) I. Prevention of industrial 
disputes — What is ** industrial dis- 
pute,**] — The Parliament of the Com- 
monwealth has power, under sect. 51 
(XXXV.) of the Constitution, to make 
laws binding on the States with respect 
to oonoillation & arbn. for the preven- 
tion & settlement of industrial disputes 
extending beyond the limits of one 
State. A dispute between an organi- 
sation of employees & a Minister of 
the Crown for a State acting under a 
Statute of that State as an employer 
which, if it existed between the oreani- 
satlon & a private employer, would be 
an industrial dispute within sect. 51 
(XXXV.), is such an industrial dlimnte. 
— Amalgamated Society of Engi- 
neers V. Adelaide S.S. Co. (1920), 
28 C. L. R. 129.— AUS. 

c (p. 448) ii. .]~-Held : the 

educational activities of the States 
carried on under the appropriate 
statutes & statutory reflations of 
each State relating to odiication did 
not constitute an “ industry ** within 
sect. 4 of Commonwealth Conciliation 
& Arbn. Act, 1904-1928 ; the occupa- 
tion of the teachers so employed was 
not an ** industrial *’ occupation, & 
the dispute which existed between the 
States & the teachers employed by 
them was therefore not an “ indus- 
trial dispute *’ within sect. 51 (xxxv.) 
of the Constitution. — Federated 
State School Teachers Assocn. of 
Australia v, Victoria (1929), 41 
O. L. R. 5G9.— AUS. 

0 (p. 448) lii. .y-Held: 

the words in the Constitution, sect. 57 
(xxxv.) “ extending beyond the limits 
ot any one State ’* as applied to a dis- 
pute mean that the aispnte is one 
“ existing in two or more States ” or, 
In other words, “ covering Australian 
territory comprised within two or more 
States.” To constitute an industrial 
dispute there must be disagreement 
between people or groups of people 
who stand in some industrial relation 
upon some matter which affects or 
arises out of the relationship. Such a 
disagreement may cause a strike, a 
lock-out & disturbance & dislocation 
of industry, but these are the con- 
sequonc-es of the industrial dispute & 
not the industrial dispute itself, which 
lies In the disagreement. Upon this 
conception of an industrial dispute. It 
cannot extend bef nd the limits of 
any one State unless in each of two 
or more States, at one time, the dis- 
agreement exists between people or 
groups who stand in some Industrial 
relation. — Caledonian Collieries, 
Ltd. V. Australasian Coal & Shale 
Kmi’loyees* Federation (1930), 42 
C. L. R, 527.— AUS. 

0 (p. 448) Iv. Courts.] — The 

ower conferred by the Commonwealth 
onciliation & Arbn, Act, 1904-1915, 
upon the Commonwealth Ct. of Con- 
ciliation & Arbn. to enforce awards 
made by it is part of ” the judicial 
power of the Commonwealth ” within 
sect. 71 of the Constitution, & can 
only be vested in the ots. mentioned 
in that sect, — ^Waterside Workers 
Federation v, Alexander (1918), 25 
C. L. R. 434.— AUS. 

0 (p. 448) v. Conciliation Com- 

mittees.] — Held : a law which estab- 
lished a body of persons to settle a 
dispute by issuing a decree arrived at 
by discussion amongst themselves 
without any hearing or determination 
between the disputants as the Common- 
wealth Oonoillation & Arbn. Act, 
1904-1930, by sect. 34 (8-12), pur- 
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ported to do, was not a law with 
respeot to conciliation Sc arbn. for the 

S reventioD Sc settlement of industrial 
isputes. Sc was not anthorlsed by 
sect. 61 (xxxv.) of the Constitution, 
& therefore such sub -sects, were 
Invalid. — Australian Railways 
Union v. Victorian Rys. Combs. 
(1930), 44 0. L. R. 319.— AUS. 

0 (p. 448) vi. Inconsistency be- 

tween State tSr Commonwealth legisla- 
tion.] — The same conduct by the same 
persons was punishable differently 
under Commonwealth Conciliation &; 
Arbn. Act, 1904-1928 ; & the Now 
South Wales Masters Sc Servants Act, 
1902: — Held: the State Act was 
Invalid, pro tanto, by virtue of sect. 109 
of the Constitution. — Ex p. MoLean 
(1930), 43 O. L. R. 472.— AUS. 

0 (p. 448) vii. Prohibition by 

High Court.] — Original jurisdiction has 
been conferred by sect. 75 (v.) of the 
Constitution, by the phrase ” officer 
of the Commonwealth,” upon the High 
Ct. to issue prohibition to the Presi- 
dent of the Commonwealth Ct. of Con- 
ciliation & Arbn., & sect. 31 (1) of 
Commonwealth Conciliation Sc Arbn. 
Act, 1904-1911, so far as It purports 
to take away from the High CJt. the 
power to issue prohibition in respect 
of an award or order of the Common- 
wealth Ct. of Conciliation & Arbn., 
is Invalid. — Tramways Case (No. 1) 
(1913), 18 C. L. R. 54.~AUS. 

o (p. 448) viii. Extent of powers.] 

— The provisions of the Commonwealth 
Conciliation & Arbn. Act, 1904-1910, 
which purport to authorise the Com- 
monwealth Ct. of Conciliation & Arbn. 
to declare a common rule in any par- 
ticular industry, & direct that the 
common rule so declared shall be bind- 
ing iii)on the persons engaged in that 
industry, are \dtra vires. — Austraiaan 
Boot Trade Employees Federation 
V. Whvhkow & Co. (1910), 11 C. L. R. 
311.— AUS. 

0 (p. 448) ix. .] — An award 

made by the Federal Arbitration Ct. 
purported to bind named employers, 
including appet. oo., in respect of each 
& every person employed by them in 
the clothing & allied trades & Indus- 
tries, whether members of the union 
making the claim or not, & the 'onion 
Sc the members thereof. Appet. had 
never employed any member of the 
union or of any organisation or union 
of employees in the clothing or allied 
trades or industries : — Held : in so far 
as the award of the Arbitration Ct. 
purported to bind appet. in respect 
of every person employed by it, 
whether a member of the union or not, 
it was ultra vires. — Amai,gamated 
Clothing & Aijlied Trades Union 
OP Australia v. Arnaij. 8c Sons 
(1929), 43 C. L. R. 29.— AUS. 

St. Removal of proceedings to High 
Court.] — Judiciary Act, 1903-1920, 
s. 40, is a valid exercise of the powers 
conferred by sects. 76 & 77 of the 
Constitution. — Rc Yates, Exp. Walsh, 
Re Yates, Ex p. Johnson (1925), 37 
0. L. K. 36 ; [1926J Argus L. R. 46.— 
AUS. 

sv. .] — Judiciary Act, 1903- 

1920, 8. 40a, is a valid exercise of the 
power conferred by sects. 77 (li) Sc 51 
(xxxir) of the Constitution. — Pirrie 
V. McB^ablane (1925), 36U. L. R. 170. 
—AUS. 

»w. Trading by Commonwealth — 
Through agents — War Precautions 
(Wool) Reflations.]— During tho war 
Sc after tho making of tho above regu- 
lations, tho Executive Govt, of tho 
Commonwealth entered into agree- 
ments with a eo., engaged in the manu- 
facture & sale of wool tops. Each of 
these agreements was either an agree- 
ment to give consent to a sale of wool 
tops by tho CO. in return for a share 
of the profits, called by the parties a 
** licence fee,” or on agreement that the 
business of manufaoturliig wool tops 
should be oarried on by the co. as agent 
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184a. Power to compel British company to 

deduct Income tax from dividends on shares 
situate in England.]— Pltfs., a British co„ 
held shares in deft, co., which was a British 
CO., but which had its head office & board of 
directors in Australia, though it had a London 
committee for re^stering transfers of shares 
& issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 


due to pltf. co. In an action claiming the 
amount so deducted : — Held : the debt 
created by the declaration of a dividend was 
situate in England, &■ the Commonwealth 
legislature liad no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succeeded. — London & South Ameri- 
can Investment Trust, Did. r. British To- 
bacco Co. (Australia), IjTD., [1927] 1 Ch. 107; 
90 L. J. Ch. 58; 70 Sol. Jo. 1024; siib nom. 
Pass v. British Tobacco Co. (Australia), 
Ltd. (1920), 42 T. L. K. 771. 


in consideration of an annual sum frt)m 
the Commonwealth, or a combination 
of both these agrroeraents ; — Held : 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt, had no power to 
make or ratify any of the agreement b. 
— Commonwealth & Central Wool 
Committee v. Colonial Combi no. 
Spinning & Weaving Co., Ltd. (1922), 
31 C. L. R. 421.— AUS. 

sy. Power to confer judicial pov^ere.] 
— The powers which Income Tax 
AsBCBsment Act, 1922-1! '.{3, by ss. 44, 
60 & 51, purports to confer upon u 
Board of Appeal created under tlie 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of tho Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra inrrs tho Commonwealth Parlia- 
ment. — British Imperial Oil Co., 
Ltd. V. Federal Comk. of Taxation 
(1925), 35 C. L. R. 422 ; 31 Argus L. R. 
129.--- AUS. 

8Z. Power to give appellate jurifidic- 
iion to High Court — Ajweal from non- 
federal court.] — The Coium<»n wealth 
Parliament may confer upon the High 
Ct. jurisdiction to enttutain an aid’eal 
from a ct. established by the 1‘arlia- 
inent in a territory, notwitbBtanding 
that tho ct. so cstablislicd is not u 
federal ct. within sect. 71 of tli(! Con- 
filitution ; & jurisdiction to entertain 
an appeal from the Supreme C't. of tlic 
Northern Territory is lawfully con- 
f(Tred upon the High Ct. by Supreme 
Ct. Ordinance, 1911-1922, b. 21, N 
Northern Territory (Administration) 
Act. 1910, s. 1,3, — Pouter v. R., Ex p. 
CiHN Man Yee (192(1), 37 C. L. U, 433, 
—AUS. 

sa. Discovery — Against State.] — Judi- 
ciary Act, 1903-1920, s. 04, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of doc uments 
from, ^ to administer interrogatories 
to, defts., is within the legislative 
power of the Commonwealth Parlia- 
ment. — Griffin v. South Australia 
(State) (1924), 35 C. L. R. 200 ; 31 
Aigiis L. R. 81.— AUS. 

■b. Immigration.] — Immigration Act, 
1901-1925, 8. 8aa, Is a valid exercise of 
the pow'er conferred by sect. 51 (xxvli) 
of the Constitution. — Re Yatos, Ex p. 
WAi.8n, Re Yates, Ex p. Johnson 
(1925), 37 C. L. R. 30; [192ti] Argus 
L. R. 46.— AUS. 


so. .] — Immigration Act, 1901- 

1925,8.5 (3) (3a) (3b) ‘.—H eld: valid.— 
WiLUAMSON V. Ah On (1927 ). 39 C. L. R. 
95 ; [1927] Argus L. R. 13.— AUS. 

sd. Power to grant financial aid to 
Stefes.] — Held: Federal Aid Roads 
Acts, 1926, was a valid exercise of the 
power conferred upon the Common- 
wealth Parliament by sect. 96 of the 
Constitution, to grrant financial assist- 
ance to any State on such terms & 
oon^tlonB as the Parliament might 
think fit. — S tate of Viotoeia r. 
Co^ONWEALTH (1926), 38 C. L. R. 
a99. — AUS. 


»•. Bankruptcy — State Acts not 
J .S. 


affected as to matters not dealt with in 
Commonwealth Act- Or as to pcriding 
proceedings.] — Re Pahsons (1928), 28 
S. R. N. S. W. 575 ; 45 N. S. W. W. N. 
158.— AUS. 

sf. Interference with freedom of inter- 
state trade.] — The Primary Producers’ 
Organisation & Marketing Acts, 1926- 
1932, & Orders in Council made 
thercumdor provide for a system of 
collective marketing : — Held : neither 
tho Acts nor tlic Orders in Council arc 
in conflict with sect. 92 of the Common- 
wealth CoiisUtntion. — Munro (A. C.) 
& Sons Pty., Ltd. v. Sheehy, [1934] 
S. R. (Q.) 251.— AUS. 

sh. Powers as to Slate Courts.] — 
(1) Sect. 77 (in) of tho Constitution 
does not enable the I’arllament to make 
a Commonwealth officer a functionary 
of a State Court & authorise him to act 
on its behalf &. administer part of its 
jurisdiction; (2) although sect. 51 
(XXXIX) of tho Constitution confers 
power upon tlio Parliament to make 
laws with respect to mattcr.s whicii 
attend, or arise in, the execution of 
any po\v('!r vested by the CoiLst itufion 
In the 1 . deral Judicature, as distinct 
from matteir incidental to the Rubjects 
assigned to Common wealth, never- 
theless It does iK'f -iuthori.so the recon- 
stitution of a Stntc Court wldch Is 
Invested with Fiuleyel jurisdiction or 
of tho organisation through whitdi its 
powers & Jurisdiction are exorcised, 
l)ecauBO sect. 77 (iii) contemplates the 
selection by the Parllarnenl of an 
cxisthig judicial organ which dei>cnd.s 
alike lor Its stnicturo <S: Its ludug iijxui 
.State law & the grant to it of r>owerH 
of adjudication upon specified subjects 
of Federal Jurisdiction. — L e Mebuuikr 
V. Connor (1930), 42 C, L. K. 4 BL- 
AUS. 

Bk. Banicrupicy.]— Held : sects. 12 
(5). 18 (1) (bh 23 & 24 of Bkpey. Act,. 
1924-1928, arc ultra vires. — IjI: 
Mesurifr V. Connor (1930), 4 2 C. L. R. 
481.— AUS. 

bI. Immigration KxUnt of pou'crs.] 
— ’ITjo power of Parliament to make 
laws witli respect to immigiMtJon 
enables It to Impose upon tlio shiiy’s 
agent, who is uulhorls<Ml on its behalf 
to perform the duties imposed by laws 
In force In tho port, an absoluUy 
liability to a penalty upon entry of an 
immigrant from the vessel. — Orient 
Steam Navigation Co., Ltd. v. 
GLKi'kSON (1931), 4) C. L. R. 2.54 ; 
[1931 ] Argus L. R. 61 : 4 A. L. J. 371. 
—AUS. 

sn. Forfeiture of fishing boat — 
Whether Admiralty jurisdiction.] — 
Held : juri.sdlction to condemn a 

fishing boat as forfeited was not In Its 
nature Admiralty jurisdiction & there- 
fore it wu.s not necessary to reserve 
Fisheries A<;t, 1925, for Royal assent 
in order validly to confer such Juris- 
diction on a ct. of petty sessions. — 
Chatxkngek V. Rak (1931), 24 Tas. 
L. R. 53. -AUS. 

•p. Prohibition of Stale referendum 
on day of federal election.] — Sect. 14 of 
(Jomraon wealth Electoral (War time) 
Act, 1917, provides that “ On the day 
appointed os polling day for an election 
of the Senate or a general election of 
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the House of Represeutativos, no 
referendum or vote of the electors of 
any State or part of a Stat/O shall be 
taken under the law of a State : — 
Held : sect. 1 4 is a lawful exercise of 
the power conferred on tho Parliament 
of the Comuion wealth by sects. 10, 
51 (xxxvi.), (xxxlx.) of the Constitu- 
tion.- IL r. Brirrane Lr sensing Co. 
(1923), 28 C. L. R. 23.— AUS. 

sr. l)(i( gation of powers to rtuike 
regulaUons under I'ransjwrt Workers 
Act, 1928 I a Validity of regula- 
Sect. 3 of Transport Workers 
Act, 1928 -1929, purports to confer a 
power up“u tho Oovernor-Goneral of 
making regulations not Inconsistent 
with tliat A(d. with respect to tho 
employ lueut of transport workers, & 
in particular for i*egn luting the engage- 
ment, servj<;o & discharge of such 
workers, N: the licensing of persorts en- 
gaged as transport workers for the 
proteetbuj of transiyort workers : — 
Held: (I) within tho legislative power 
of the Cornmouwealth I’arliaiuent to 
confer sucli power ; \2) regulations 

made in ttie (;.\i!rcise of sucli ()owor, 
although they reritriot.ed the loading 
& unlouiling of inter state & over- 
seas vesHols to njembers of a specified 
industrial union A: to roturned sailors 
iV soldiers, may liave heeu made in 
imrsuanco of the Imiuhtrial policy of 
tho executive w<;re, nevertheless, within 
tho trade iSc cotumerco pem'er conferred 
by sect. 51 (i.) of tho Constitution & 
did not exci^ed the power given hy 
seist. 3 of tho 'I'ransport Workers Act, 
& were therefore valid. —Vk.’TORIAN 
Stevedoring General Contract- 
ing Ptv., Lpd. V. Dignan (1931), 46 
O. L. R. 7 3. -A US. 

gt, .1 - Sect. 3 of Transport 

Workers Act, 1 928-] 929, onoratos to 
authorise a regulation made by the 
Governor-General requiring that in the 
eio[)loyinent, engagement or picking up 
of ti‘anHp(;rt, workers (being waterside 
w'orkiU’s) for oversea & inter-State 
vessels at the i)ort to vhloh Pait 111. 
of the Act applies, prl.>rity shall bo 
given to tliuse worker'^ available for 
employment, engagement or picking up 
at those ports wdio are rn .mbers of tho 
Waterside Workers' federation, &, 
to that exigent at least, Is a valid 
exercise of the powers of the Common- 
wealth Parliament.' -11 UDDART I’ar- 
KER, Ltd. V. Cf)MMGNWEALTlI (1931), 
44 C. L. R. 492. AUS. 

sv. Finanerial Agrernwnls Enforce- 
ment Act, 1932.1~'rho provisions of 
Part II. of f'lnancial Agreements 
Enforcement Act, 1932, are a valid 
exercise of the legislative powers of 
the Federal Parliament. — New South 
WALF.H, State of t;. The Common- 
wealth (1932), 46 O, L. R. 155 ; 
[1932] Argus L. R. 245 ; 5 A. L. J. 
433 ; 6 A. L. J. 38.— AUS. 

8w. . 1 — Sect. 15 of Financial 

Agreements Enforcement Act, 1932, Is 
a valid exercise of the powder conferred 
upon the Commonwealth by sect. 105a 
or the Constitution. In addition to 
ordinary revenue the State of New 
South Wales deposited with Ite bankers 
moneys received by It under certain 
statutes & orders of ot. for speolfio 
purposes & to meet particular claims, 
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186a. Commonwealth Acts — Presumption in favour 
of validity.] — Shell Co. of Aubtealia, Ltd. v. 
Federal Comb, of Taxation, No. 206a, post 
186b. Interference with freedom of Inter-State 
trade.] — Sect. 92 of Commonwealth of Aus- 
tralia Constitution Act, 1900, which provides 
that trade, commence intercourse among 
the States shall be “ absolutely free,*’ binds 
the Parliament of the Commonwealth of 
Australia equally with ^ the States. The 
language of the sect., which is quite general 
& is in terms not subject to any exception or 
limitation, affords no countenance for the 
contrary view : it is the declaration of a 
guaranteed right. By “ free ” is meant 
freedom as at the State frontier or barrier, 
the crucial point in inter-State trade, or 


freedom in respect of goods passing into or 
out of the State, So in every case it is a question 
of fact whether there is an interferehce with 
this freedom of passage. On that inter- 
pretation of “ free^* In sect. 92, Dried Fruits 
Act, 1928-36, of the Commonwealth Parlia- 
ment & Dried Fruits (Inter-State Trade) 
Reflations, 1934, made pursuant thereto, 
which either prohibit inter-State trade en- 
tirely if there is no Ucence, or partially pro- 
hibit it if a licence is granted in accordance 
with the Act & Regulations, contravene 
sect. 92 of the Constitution & are invalid. — 
James v. Commonwealth of Australia 
(No. 2), [1936] A. 0. 678 ; [1936] 2 All E. R. 
1449 ; 105 L. .T. P. C. 115 ; 155 L. T. 393 ; 
62 T. L. R. 696 ; 80 Sol. Jo. 688, P. 0. 


Buoh aa, for example estates adminis- 
tered by the Master -In -Lunacy, the 
Public Trustee & the Ileglstrar of 
Probates respectively, & olalrns hy 
suitors & litigants. Tno accounts were 
kept by the hanks under vailous de- 
scriptive hcadlntrs, moneys deposited 
being allocated to the relevant accounts 
upon the receipt, subBequont to pay- 
ment In, from the State of a distribu- 
tion sheet *’ & by an afirreement be- 
tween the State & the banks the 
accounts wore treated as one account, 
withdrawals being permitted from any 
account, whether In debit or othor- 
wIbo, provided the combined account 
wafe in credit, interest being allowed 
by each of the banks on any amoir t 
held by It in excess of £100,000. The 
banks stated that they bad not been 
Informed, & wore unaware, that any 
of the moneys deposited by the State 
were “trust*' money h : — Held: such 
moneys were not received by the 
Crown In right of the State in a 
fiduciary capacity so as to remain 
BpocJflcally the property in equity of 
the suitors or others conc-orned, but 
went into the genetal resources of the 
State ; & accordingly the sums at 

credit of the bank account wore attach- 
able under sect. 15 of the Financial 
Agreements Enforcement Act, 1932. 
— New Souto Wales, State oi<' v. 
The Commonwealth (1932), 46 C. L. U. 
24 6 ; 6 A. L. J. 42.— A US. 

■z. Whether constitutional valid- 

ity Question for Privy O'm/Nci/.l— Un 
an application to the High Ct. for a 
cortifleato under soot. 74 of the Con- 
stitution that questions of law as to 
the limits inter se of the constitutional 
powers of the Commonwealth & of the 
Stat/G of New South Wales Involved 
In the case of xVeuf South Wales v. The 
Coinmonwealth (No. 1), were questions 
which ought to be determined by His 
Malesty in Council : — Held : the appli- 
cation must be refused. — New South 
Wales, State of v. The Common - 
WEALITI (1932), 46 0. L. II. 235 ; 6 
A. L. J. 41.— AUS. 

Bb. Declaration that animint 

“ due payuhle unpaid ” — No right 
of set-off by U^e State ,] — In on applica- 
tion by the Commonwealth for a 
declaration, under sect. 0 (3) of the 
Financial Agreements Enforcement 
Act, 1932, that an amount stated in a 
resolution passed by both Houses of 
the Commonxveolth Parllamont, or anv 
part thereof, is “ duo & payable & 
unpaid “ by a State to the Common- 
wealth the State is not permltU^d by 
the Act to claim a set-oil. — lie New 
South Wales, State of, Ex p, A.-G. 
Fon The Commonwtcalth (1032), 47 
C. L. R. ,58 ; 6 A. L. J. 44.— AUS. 

8d. Officer transferred to ComTnon- 
w.Qlth — Pension ri4/M9 cannot be 
aJffected,}-^Bj the operation of sect. 84 
of the (^Constitution the pension rights 
of an officer transferred from the 
service of a State to that of the 
Commonwetilth cannot be affected by 


legislation of the Commonwealth or of 
the State after the transfer. — Flint 
V, The Commonwealth, [19321 Argus 
L. H. 391 ; 6 A. L. J. 237.— AUS. 

■f. Agreement betuKcn Commonwealth 
dt State — Whether member of public 7nay 
challenge,] — A member of the public 
as such has not a sufficient interest to 
entitle him to maintain an action for 
a declaration of the invalidity of, or 
for an injunotloh to restrain the 
Commonwealth from carrying out the 
agreement between the Common- 
wealth & the State of Queensland, 
known as the Sugar Agreement. — 
Anderson v. The Commonwealth, 
I1932J Argus L. R. 177 ; 6 A. L. J. 
434 ; 47 0. L. R. 60.— AUS. 

8k. Bankruptcy legislation,] — Since 
the relevant provisions of the Bills of 
Sale Act, 1898 (N.S.W.), must be 
regarded as a Bkpey. Act within the 
moaning of sect. 6 (a) of the Common- 
wealth Bkpey. Act, & since Its pro- 
visions are not dealt with expressly 
or by necessary implication In the 
latter Act, & since the Commonwealth 
is now the recognised legislative autho- 
rity to deal with bkpey. in the State 
of N.S.W., the roforonco to “ bkpt. 
estate '* In sect. 6 of the former Act 
must bo treated as a reference to an 
estate which is bkpt. under the laws 
of bkpey. for the time being In force 
in N.8.W. & now includes estates 
bkpt. under the provLslous of the 
Commonwealth Bkpey. Act. — R ofk r. 
Grant (1932), 32 S. R. N. S. W. 354; 
4 A. B. C. 108.— AUS. 

so. Income tax.] — Sect. 20 (2) {b) 
of the Income Tax Assessment Act, 
1922-1932, is a valid exercise of the 
legislative power of the Common- 
wealth. — Colonial Gah Assoc’n., Ltd. 
V. Taxation Comr. (1934), 40 Argus 
L. R, 187 ; 2 A. T. D. 457 ; 8 A. L. J. 
69.— AUS. 

sp. Estate duty.] — Sect. 8 (4) (a) of 
Estate Duty Assessment Act, 1914- 
1928 (Cth.), is hUra mres the Common* 
wealth ParJiamont. — Trustees Ex 
E cui'ORS & AuKNcy Co., Ltd. v. 
Fedeival Comr. of Taxation (1934), 
49 C. L. R. 220.— AUS. 

8v, Validity of New Guinea Act .] — 
Held : the Commonwealth Parliament 
had power to pass New Guinea Act, 
1920-1926. — Jolley v. Mainka (1934), 
49 C. L. R, 242.— AUS. 

sx. Immigration.] — Sect. 3 (gh) of 
Immigration Act, 1901-1930 is a law 
with respect to immigration, & is 
tlierofoi-o within the legislative power 
of the Commonwealth Parliament con- 
ferred by sect. 61 (XXVII.) of the 
Constitution. — R, v. Carter, Ex p, 
Kisoh (1935), 52 O. L* R. 221 ; 41 
Argus L. K. 125.— AUS. 

8d. LegiskUiati relating to broadcati- 
ing.] — Sect, 61 (v) of the Constitution 
confers on the Commonwealth Parlia- 
ment power to legislate with respect 
to radio broadoasting. — R. v, Brjslan, 
Ex p. Williams (1936), 54 O. L. R. 
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262 ; 9 A. L. J. 348 ; 42 Argus L. R. 
45.— AUS. 

PART II. SECT. 3, SUB-SECT. 4.— 

B. (b). 

r i. Power to impose customs dt 

excise duties.] — Held : Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid. — Commonwealth & Common- 
wealth Oil Refineries, Ltd. v. 
State op SoirrH Australia, Ltd. 
(1926), 88 O. L. R. 408. [1927) Argus 
L. R. 40.— AUS. 

r il. .y—Held : Finance 

(Newspapers Taxation) Act, 1926 
(N. S. W.), & Finance (Taxation 
Management) Act, 1920 (N. S. W.), 
88. 2, 3, 6, 6 & 7, were Invalid. — Fair- 
fax (John) <fe Son, Ltd. & Smith’s 
Newspapers, Ltd. v. New South 
Wales State (1927), 39 C. L. R. 139; 
[1927] Argus L. K. 87.— AUS. 

r iii. Taxation of federal loans.] 

— Held: (1) the effect of sect. 7 (12) 
of Income Tax Acts, 1902-1920 (Qd.h is 
to make Interest derived from Common- 
wealth stock or treasury bonds “ liable 
to income tax ” within meaning of 
sect. 52b of Commonwealth Inscribed 
Stock Act, 1911-1918, & that the sub- 
sect. is to that extent invalid ; (2) an 
action lies by the A.-G. of the Common- 
wealth for a declaration that sect. 7 
(12) of the Income Tax Acts, 1902- 
1920 (C^d.), is invalid pro tanto; (3) 
sect. 52b of the Commonwealth In- 
scribed Stock Act, 1911-1918, is valid 
under the power conferred by sect. 51 
(iv.) of the Constitution to make laws 
with respect to “ borrowing money on 
the public credit of the Common- 
wealth.” — Commonwealth v, Queens- 
land (1920), 29 G. L. R. 1.— AUS. 

t I. .]— James v. The State of 

South Australia (1927), 40 C. L. R. 1. 
—AUS. 

t il. Prohifntion of importation 

of stock — Validity of Stock Act, 1901 
{N. S. H’.).}— Sect. 154 of the Stock 
Act, 1901, does not violate the pro- 
vision In sect. 02 of the Con8tltution 
that trade, commerce & intercourse 
an)ong the States shall be absolutely 
free.— L’x p. Neiaon (No. 1) (1928), 
42 C. L. R. 209 ; [1929] Argus L. R. 
21.— AUS. 

t iii. Validity of Fwrm Produce 

Agents Act, 1926 (N. 8. W.).}—Held; 
tbe provisions of Farm Produce Agents 
Act, 1926 (N. S. W.), were not ob- 
noxious to the provisions of sect. 92 
of the Constitution. — Roughlet v. 
The State of New South Wales, 
Ex p. Beavis (1928), 42 O. L, R. 162 ; 
1929 A. L. IL 1.— AUS. 

i iv. Profiteering Prevention Act, 

1920 (Qd.).] — The Profiteering Preven- 
tion Act of 1920 (Qd.) provides, by 
sect. 12 (1), that it shall be unlawful 
for any trader whether as principal 
or agent to sell or agree to sell or offer 
for sale any commodity at a price 
higher than a prloe deoiared in the 
Queensland Government Gasette ; Sl, 
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188a. Interference with freedom of inter-State 
trade.] — (1) Dried Fruits Act, 1924, s. 28, 
of South Australia, does not authorise the 
Minister of Agriculture to make orders for the 
compulsory acquisition of dried fruits with 
the object of forcing the surplus of dried 
fruits off the Australian market, as that object 
involves directly, & not merely incidentally, 
an interference with the freedom of inter- 
state trade contrary to sect. 92 of the 
Commonwealth Constitution, to which section 
the powers given by sect. 28 of the Dried 
Fruits Acts are expressly subject. 

(2) The decision of the High Ct. of Australia 
as to the validity of the orders was not a 
decision as to the limits inter se of the con- 
stitutional powers of the Commonwealth & 


of any State or States "within sect. 74 of the 
Commonwealth Constitution so a;S to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the High 
Ct. ; that was so whether or not sect. 92 of 
tlie Constitution bound the Commonwealth 
as well as individual States. — James v. 
Cowan, [1932] A. C. 642 ; 101 L. J. P. C. 
149 ; 147 L. T. 321 ; 48 T. L. R. 604, P. C. 

Annotation: — An /o (1) Consd. .Tamos v. Commonwealth of 
Australia. [1930] 2 All K. R. 1449. 

191a. Reform of Legislative Council — Creation of 
electoral college — Validity.] — The legislature 
of New South Wales amended the Con- 
stitution Act, 1902 (as already amended) by 
Act 2 of 1933, entitled the Constitution 
Amend inent (Legislative Council) Act, 1932, 


by RGct. 3, defines “ trader ** as In- 
cluding: the aprent ’* of any person 

carrying on the business of selling: any 
commodities. Pltf., a Sydney oo., had 
Its travellers in Queensland, & they 
sold cAllooes, etc., at a price hiKhor 
than the declared price for delivery 
in Queensland : — Held : so far as 
regards the sales by the 5 ravellers of 
goods stipulated to come from Sydney 
the Queensland Act was invalid as 
being in conflict with sect. 92 of the 
Constitution. — M* Arthur (W. & A.), 
Ltd. V. QtTEEVSLAVD (1920), 28 

0. L. R. 530. 666,— AUS. 

t V. Milk Act A— Held: 

(1) neither the provisions of the Milk 
Act, 1931, gonerallv. nor the provisions 
of sects. 23 (1). 26 (1), (3) & 28 (2) 
pnrticularly, contain a scheme which 
involves the imposition of a duty of 
excise within sect. 90 of Common- 
wealth of Australia Constitution Act ; 

(2) the scheme of compulsory acquisi- 
tion of milk under sect. 26 of Milk Act, 
1931, does not contravene the pro- 
visions of sect. 92 of Commonwealth 
of Australia Constitution Act as to 
the freedom of inter-State trade. — 
r^ROTHERfl V. Sheil (1934), 49 C. L. R. 
399.— AUS. 


t vi. Motor Car Act, sect. 4.1 — 

Resp, laid an information against 
applt. under sect. 4 of Motor Car Act, 
1928-1930 (Viet.), allegring that applt. 
was the driver of a motor car which 
v/as used on a public highway without 
being registered. Applt. was a carrier 
residing In New South Wales Sc was 
the owner of a motor tnick rogistxirod 
In that State, but not registered In 
Victoria. At the time in question 
applt. was using the truck for the pur- 
pose of carrying goods from a town in 
New South Wales to Melbourne. 
There were no goods in the truck 
which were being carried from any 
place In Victoria to any other place in 
Victoria, & applt, had never used the 
truck save for the purpose of carrying 
goods for hire from places in New 
South Wales to places in Victoria or 
from places in Victoria to places in 
New South Wales i—Held : sect. 4 
of Motor Car Act did not infringe 
sect. 92 of the Constitution, & applt. 
was rightly convicted. — Wili.ard v. 
Rawson, [1933] Argus L. R. 209 ; 7 
A. L. J. 67 ; 48 O. L. R. 316.— 
AUS. 

t vil. State Transport {Co- 

ordination) Act {N.8JV,}—H€ld: the 
PTOvlslonfl of the State Transport 
(Co-ordination) Act do not contravene 
sect.. 92 of the Constitution as inter- 
loring with the freedom of inter-State 
trade, commerce, & intercourse. — R. 

VizzARD. Ex V, Hill (1934), 50 
C. L. R. 30 ; 40 Argus L. R. 16 ; 7 
A. L, J, 362.— AUS. 

1 Motor Spirit Vendors Act, 

— ^Above Act contravenes 
swt. 93 of the Constitution. — VAfrmM 
uiL^. PROpansTARY. Ltd. v. State 
OF Qdebnbland (1934), 61 C. L. R. 


108 ; 40 Argus L. R. 154 ; 8 A. L. J. 
29.— AUS. 

t ix. Dnirij Produce Stat till sati or) 

Aci.\ — Held: Dairy I’rod non StabiliHU- 
tion A(d. of 1933 was not in conilb-l. 
with sect. 92 of tho ( -onstitution if 
McArthur v. Q)ieev stand coiTOotly 
stated tho law to bo t-hat the ( U)nimnn- 
w<!alth was not bound by 92, so 

that tho Dairy Produce Act (( Mb.) was 
val i dl y (ui a( tttul . — t ) t r i<: i-: nm i. a n i > D m h 
PUODUC n'8 STAHU.ISATION liOAPD r. 
Munro (A. (t) cS:. SoN8 Ptv., Lti>. 
(1937), Q. S. R. 317. - AUS. 

8g. Validity of Secret Commissions 
Prohibition Act, 1919, s. 3.]— Held: 
the provisions of the SiMTot Com* 
mlaslous Prohibition Act, 1919 
(N. S. W,), 8. 3, were not invalid. — 
R. V. Gates, Ex p. Malino (1928), 41 
C. L. R. 519 ; 2 A. L. J. 330.— AUS. 

ih. P'y'rcr alter Federal award.] — 
When an award has been made by the 
C/ommonwoabM Ot of ConclJialion & 
Arbn. pimmaii-. Lj CoininoTiwoalth 
Conciliation k An n. Act, 1904-1921, 
tho Parliainont of a State (»nnot alLir 
th(5 terms of tho aw'^rd, or conf(T or 
impose on the parties to it rights or 
obligatJons wdilcb are ineonslntent with 
such toniiP. — CiLTDE Enoinkeuing (to., 
Ltd. V. CovvBUHN, MirmcitH, Ltd. & 
Lever Broth krh. Ltd. v. Pp^kard 
(1926). 37 0. L. R. 466; [1936] Argus 
L. R. 214.— AUS. 

sk. Federal award inconHisienl vnth 
State law.] — Tlie Coiumon wealth (tt. 
of Conciliation & Arbn. has no Juris- 
diction under sect. 51 (xxxv.) to make 
an award incoiiKlstoiit wltli a State 
law. The det/crmi nation of a Wegos 
Board empowered by a Stat-o Statute 
to fix a minimum rate of wages may 
be such a law ; it depends upon t he 
terms of the StatuLi under wiiieh it Is 
made. — Auhtrauan Boot M’kadf. Lai- 
PLOYEKS Federation r. Wiivunow & 
Co. (1910), 10 C. L. K. 266.— AUS. 

b1. Slate Act repugmint to Common- 
v^ealth Act — Invalid.] — On an informa- 
tion for an offence under sect. 4 of 
Mastci's & Servant-s Act, ;902, N.S.W., 
(left, was convlotod & fined for nogh^ot- 
ing to fulfil the contract njade bf3 tween 
the informant. Ills om'ploycr. & himself 
in pursuance of an award, rnodtJ by tlie 
Commonwealth Ct. of Conciliation & 
Arbn., which bound both parties & 
requir^ them to perform tho contract. 
The very same conduct by the same 
persons was therefore punishable, but 
somewhat differently, midcT Common- 
wealth Oonclllatl(»n Sc Arbn. Act, 
1904-1928, & the New South Wales 
Masters & Servantj* Act, 1902 : - Held : 
the State Act was Invalid, pro tavio, by 
virtue of sect. 1 09 of the Constltuilon. — 
Exp. McLlan (1930), Argus I-. P. 377 ; 
4 A. L. J. 103; 43 0. L. R. 472.— 
AUS. 

■p. Masters d: Servants Act, 1902, 
4 .) — Held: sect. 4 of Masters & 
Servants Act, 1902, was Inconsistent 
with the provisions of Commonwealth 
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Conciliation & Arbn. Acts, 1904-1928, 
k wju?, to the extent of such Inoon- 
slstency, invalid. — M pKeohnie r. Ray 
( 1931). 31 S. n. N. S. W. 67; 48 

N. S. W. W. N. 12.— AUS, 

sr. Stamp duties — Receixits — For 
salary of Udcral officer.] — Tasmanian 
Act (2 Edw. 7. No. 30), which pro- 
8(?ril>e8 inter alia, that from Jan. 1, 
1903, tluM’o shall be levied In respect 
of . . . ovory rc(y.dpt wdiero tho sum 
re(jeivod anmunlH to £5 & under £50 
... a stamp duty of 2t/. must be 
construed s*.:' as not to apply to a 
r(‘celpt given by a fiyloral olficer in 
Tasmania for ids salary, sneli reeelpt 
luring rocpiired t-o bo given by the 
Cominonweiilt li law k ))ru.ctlre regu- 
lating tho dejd to wbl(!h tho offloer 
belongs. -D’Emden v . IhroDER (1904), 
1 0. L. R. 91. -AUS. 

Rcnyni eyavre. -diy Common- 
wealth.] — MMio Coimnonv^^oaltb as regis- 
tered i)roprletor of laud which It had 
aiujulrcd undiM* T>ands Acquisition Act, 
1906, rciconvoycd the land to tho per- 
sons from w'hoin it had l)eon a<3(|ulred : 
— JJeld : the Commonweal t,h was 
liable to pay stamp duty under Stamp 
Duti(y( Act, 1898 (N.S.W.).- Com- 

monwealth V. New South Walks 
(1918), 25 C. L. li. 325.— AUS. 

8W. Rill for ahnlUion of Tjeyislaiioe 
Council-- Voiinu ■ - ■ Validity. ] — Held : a 
Bill for nbollslilng tho Legislative 
Council was Bubmittod to the oliHjtors 
within tho meaning of sect. 7 a of 
(JonstltiiMon Act, 1902, If a vote of the 
whole of the electors upon the Bill w’^os 
taken by tho Electoral CommlHslonor 
on a day fixed by tho Legislature not 
e.'uiicr than two months after the 
passing of tho Bill through both 
Mouses ; further, tho Bii! was approved 
In accordance with sect. 7 a if a majority 
of the electors voting on that day 
Bigniflod their approval of tho Bill. — 
inDDINOTON V. A.-G. (193.0, 33 S. R. 
N. S. W. 317 ; 50 N. S. W. W. N. 108.— 
AUS. 

sjE. Companies {Death Duties) Ad, 
1901, s. lO.J— Hect. 10 of Cos. (Jicath 
Duties) A(d , 1901, as amended by tho 
Htamp Duties (Amendinont) Act, 1931, 
is valid & its nrovisions arc within tho 
now^ors of the legislature of New South 
Wales. — A.-G. v. Australian Agri- 
cui/ruRAL(Jo. (1934), 51 N. 8. W. W. N. 
197.— AUS. 

8c. Income, tax',.] — Income Tax Aot, 
1924 (Quo.) after making provision 
that tho taxable ln<!ome of a foreign 
CD. shalJ bo the amount of tho profits 
made by tho co. in Qnconslaud, further 
j^rovldes by tho second paragraph of 
wicL. 14 (4) (Iv) that ” if such proflta 
cannot. In the opinion of the Comr. be 
otherwise Batlsfactorliy dotormlnod, the 
taxable income of the co. may be 
assessed by the Comr. at a sum which 
bears the same proportion to the total 
profits made by the co. as tho sales 
made in Queensland liear to the total 
sales made by the oo., or, if there are no 
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& by Act No. 5 of 1933, entitled the Con- 
stitution Further Amendment (Legislative 
Council Elections) Act, 1932. Act No. 2 of 
1033 provided that the members of the 
Legislative Council, instead of being 
nominated by the Governor for life, should 
be elected for a period of twelve years by the 
members of the Legislative Council & the 
Legislative Assembly, voting at sittings of 
the respective houses by secret ballot ; also, 
that there should be omitted from the Act 
of 1902, s. 10, which provided for the 
Governor being authorised by the Crown to 
summon the members by an instrument 
under the Great Seal. The Act of 1902 was 
further amended by inserting sect. 17a, 
which provided by sub-sect. (6) that the 
elections should be held & conducted “ as 
may be provided by law,” & by adding to 
sect. 7a a sub-sect. (7), whicli provided that 
where that phrase was used in the Act the 
law might be made as if sect. 7a (requiring a 
referendum) was not in force. The Bill for 
Act 2 of 1933 had been approved upon a 
referendum. Act 5 of 1933 provided for the 
conduct of elections held under Act 2 of 
1933. The Bill, which had been passed by both 
houses when Act 2 of 1933 came into force, 
was not submitted to a referendum : — Held : 
(1) objections raised by applt. to the validity 
of the Acts were not susl-ainable as to Act 2 
of 1933 ; (2) it was competent to the legis- 
lature to make the Li gislativo Council 
elective, & to j)rovide a special electoral 
body ; the members of the two houses when 
voting v^ere not exercising the functions of 
members of their respective house ; (3) the 
Bill had been duly submitted to the electors 
upon the referendum although no co))y of it 
had been put before each elector, Sc altiiough 
the electoral comr. had not inserted in the 
notification of the receipt of the writ a copy 
of tlie Bill, nor any statement annexed to the 
writ ; (4) the deletion of sect. 10 of the Act 
of 1902 did not impinge upon any preroga- 
tive, right, or duty of the Crown to summon 
the elected members ; as to Act 5 of 1933 
(5), having regard to the provisions of Act 2 
of 1933, it was not required to be submitted 
to a referendum, although it had been passed 
by both houses before Act 2 of 1932 came 
into force. — Doylk v, A.-G. for New 


South Wales, [1934] A. C. 611 ; 103 L. J. 
P. C. 121 ; 161 L. T. 381 ; 50 T. L. R. 652, 

P. C. 

191b. Referendum — What amounts to.] — 

DoyIxB V. A.-G. FOR New South Wales, 
No. 191a, ante, 

191c. Machinery Act — Intra vires.] — Doyle 

V. A.-G. FOR New South Wales, No. 191a, 
ante, 

192a. Bill relating to abolition of Legislative 
Council — Condition precedent to presentation.] 

— The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
amended in 1929 by adding sect. 7a, which 
provided that no Bill for abolishing the 
Legislative Council should be presented to the 
Governor for His Majesty’s assent until it had 
been approved by a majority of the electors 
voting upon a submission to them made in 
accordance with the section ; & that the 

same provision was to apply to a Bill to repeal 
the section. In 1930 both houses of the 
legislature passed two Bills, one to repeal 
sect. 7a & the other to abolish the Legislative 
Council. By Colonial Laws Validity Act, 
1866 (c. 63), 8. 6, the legislature of the State 
had full power to make laws respecting the 
constitution, powers & prodecure of the 
legislature, provided that the laws should 
have been passed in such ” mannei; and form ” 
as might from time tc^ time be required by any 
Act of Parliament, letters patent, Order in 
Council, or colonial law in force in the 
colony : — Held : the whole of sect. 7 a of the 
Constitution Act, 1902, was within the com- 
petence of the legislature of the State under 
Colonial Laws Validity Act, 1865 (c. 63), 
s. 5 ; the provision tliat Bills of the nature 
stated must bo approved by the electors 
before being presented was a provision as to 
” manner Sc form ” within the proviso ; & 
accordingly the Bills could not lawfully be 
presented unless & until they had been 
approved by a majority of the electors 
voting. — A.-G. FOR New South Wales v, 
Thethowan, [1932] A. C. 626 ; 101 L. J. 
P. C. 158 ; 147 L. T. 265 ; 48 T. L. R. 514 ; 
76 Sol. Jo. 611, P. C. 

Annotation: — Refd. Doyle v, A.-O. for New South Wales, 
[1934] A. C. f»ll. 


Bales, iu the same proportion as the 
total revenue derived from Queensland 
bears to the total rovenuo derived by 
the CO,”; — Held: the second para, 
of sect. 14 (4) (iv.) did not constitute 
an interferon CO with trade tS: com- 
mereo among the States of the Com- 
mon wwilth & did not infrinwre the T>ro- 
vislons of sect. 92 of the Constitution. — 
Australian Scale Co., Ltd. r. Comr. 
OF Taxfjs (193.5), 53 O. L. H. 534 ; 41 
Arpma L. R. 363 ; 3 A. T. D. 171 ; 9 
A. L. J. 30; [1935] Q, S. K. 169.— 
A US. 

sf. Jiill not reserved — Emergency A — 
A petitioner, bolnR the recipient of a 
enpemnn nation allowance from Uio 
Crown which had been reduced by the 
Financial Emenjency Acts, 1931, & 
sneoeediufir years, claimed that such 
Acts had not been validly assented to 
as the Bills should have been reserved 
for the eignlticatiou of His Majesty’s 

S leosure, & that consequently the 
eductions from his pension were im- 
properly made. Each Bill in question 
had been assented to by His Excellency 
the Lieutenant-Governor, after he had 
declared himself to be satisfied that an 


urgreut necessity existed requirinpr that 
such Bill ho brougrht into immediate 
operation, & that the Bill was not 
repuffimnt to the law of England, or 
inconsistent with treaty obligations : — 
Held : under the Australian States 
Constitution Act, 1907 (Imperial), the 
Bills wore not required to bo reserved, 
& had been properly asisont-od to by 
the Lieutenant-Governor. — Burt v. 
The Crown, [1935] W. A. L. R. G8.— 
AUS, 

sk. Legislation r doling to assets 
available in bankruptcy .] — When State 
legislation invalidates In favour of his 
creditor a disposition by the bkpt. 
which, otherwise, would form part of 
his estate, what It in substance does 
is to nullify, in tho event of bkpey., a 
transaction which depends for its 
etHmcy entirely upon State law. Tho 
State legislation, iu other words, with- 
draws from tho tmnsaetion the support 
of the law lying within the Stato legis- 
lative power contingently ujion an 
adjudication of bkpey. By doing so, 
it makes way for tho vesting provision 
of tho -Federal law to operate upon 
property which, otherwise, would 
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have been alienated by tho bkpt. It 
thus swells the assets which it is the 
policy of the bkpey. law to make 
available for debts. There is nothing 
in sneh an enactment prima fade 
repngnnnt to a general law of bkpey. — 
Price v. Parsons (1U3C), 54 C. L. R. 
332 ; 8 A. B. C. 252 ; 42 Argus L. R. 
115 ; 9 A. L. J. 421.— AUS. 

sm. Gift JJuty Act, 192G ((?.).] — 
Domicil in a territory constitutes a 
siilliciont connection with that terri- 
tory to enable its legislature to impose 
a tax on personal property situated 
outside the territory of persons so 
domiciled. Consequently sect. 3 of the 
Gift Duty Act of 192G (Q.) is a valid 
exercise of the powers of the Queens- 
land Parliament. — Stamps Comr. (Q.) 
V. COLTsSKLL (19.37), 57 C. L. R. 248; 
43 Argus L. R. 420 ; 11 A. L. J. 239.— 
AUS. 

sp. DrieAl Fruits Act, 1928 (Viet.), 
s, IS.] — Held : this sect, was not ultra 
vires os imposing a duty of excise 
contrary to sect. 90 of the Constitu- 
tion. — -H artlev i\ Walsh (1937), 67 
C. L. R. 372 ; 43 Argus L. R. 480 ; 11 
A. L. J. 147. —AUS. 



VoL XVn. — ^Dependencies. Cases 197—199, 


197, Add. Annotations : — ^Refd. Croft v, Dunphy 
(1932), 48 T. L. R. 052 ; James i>. Common- 
wealth of Australia, [1936] 2 All E. R. 1419. 


199. Add, Annotation : — Refd. Bbagchand Dag- 
dusa (rujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


PART II. SECT. 8, SUB-SECT. 4.— C. 

sj. Samoa Act. 1921 — Valid.] — 

TAGALOA V. INSPKCTOR of POLICK, 
FUATAOA V. INSPEOTOR OP POLICE, 
[1927] N. Z. L. R. 883.— N. Z. 

sn. Divorce <t' Matrimonial Causes 
Amendment Act. 1930, s. 3 — Intra 
vires.] — Subject to the limitations im- 
posed by the Legrislaturo of Great 
Britain, the New Zealand Legrislature 
enjoys coftiplete independence & may 
leffisiate as it pleases ; & Divorce & 
Matrimonial Causes Amendment Act, 
1930, 8. 3, being for the peace, order, 
& good government of the country, & 
not being repugnant to any statute 
law relating to New Zealand by the 
Imperial IjCgislature, or ambiguous so 
as to permit the rules of international 
law to prevail, is intra vires the New 
Zealand Legislature. A wife petition- 
ing under that statute for a divorce 
from her husband, who was never 
resident or domiciled in New Zealand : 
— Held : entitled to a de< ree nisi. — 
Worth v. Worth, [19311 > . Z. L. 11. 
1109.— N.Z. 

sp. Power to legislaie for mandated 
territory of Western Samoa.] — Held: 
New Zealand had been constituted the 
mandatory Power of Western Samoa, 
tethe Samoa Act, 1921, was a valid exer- 
cise of jurisdiction effectively conferred 
on the legiHlature of New Zealand l)y 
Order in Coimcil of Ills Majesty the 
King, made in pursuance of the 
Foreign Jurisdiction Act, 1890, not- 
withstanding the limits of jurisdiction 
prescribed by the New Ztualand Con- 
stitution Act, 1922. — Taoaloa v. In- 
spector OF Police, FuATA(iA v. In- 
spector OF Police, [1927] N. Z. L. II. 
883.— N.Z. 

sr. Mandated territory — Samoa Act. 
1921, 8. 45.] — Sect. 45 of Samoa Act, 
1921, is intra vires the Now Zealand 
Legislature becau.so by the mandate 
New Zealand has full & exclusive pc)W(T 
of administration & legislation over 
Samoa, subject only to the terms of the 
mandate. Therefore, tlio Parliament 
of New Zealand may delegate all or 
any of its powers to the Governor- 
General In Council. — Nelson v. Brais- 
BY (No. 2), [19.34] N. Z. L. R. 559 ; 
G. L. R. 433.— N.Z. 


PART II. SECT. 3, SUB-SECT. 4.— D. 

h 1. DistributUm of divi- 

dends.] — The tax imposed upon 
fluaneial cos. by Transvaal Provincial 
Ordinance 8 of 1923, s. 3, of one 
sliiUlng for each pound of dividend 
distributed after a certain date, is a 
direct tax intra vires the Provincial 
Council under South Africa Act, 
H. 85 (J). — Johannesburg Consoli- 
dated Investment Co., Ltd. v. 
Transvaal Provincial Administra- 
tion. [192.il App. I). 477.— S. AF. 

h ii. Receipt of premiums.] 

— The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon insurance 
cos., ou premiums received, is a direct 
tax intra vires the Provincial Council 
imder South Africa Act. h. 8.5 (1).— 
Inland Revenue Comr. v. Royal 
Lxchangk Assurance Co., [1925] App. 
D. 223.— S. AF. 

h iil. Control of tradino licence^.] 

— Held: Transvaal Provincial Ordl- 
ni^ce 12 of T926 was ultra vires the 
Provincial (Council. — Rkloo.mal v. Re- 
ceiver OF Revenue, [192 7 J App. D. 
401.— S.AF. 

^ Proclamation of local areas.] 

—Natal Provincial Ordinance 7 of 
1 J23, which confers on the Administra- 
tor power to proclaim local areas & 
provides for the election of committees 
to function thereint such committees 


being established with the sole object 
of carrying out Public Health Act 30 
of 1919, & not of creathig any form of 
local self-government, is ultra vires the 
Provisional Council under South Africa 
Act, s. 85 (ji). — IsipiNGo Health Com- 
mittee V. Jadwat, [1920] App. D. 113. 
— S. AF. 

k ii. Municipal franrhL*te .] — 

Ord. 19. 1924. s. 13 (1) 7/cZd ; intra 
vires. — Abraham v. Durban Corbn. 
(1926), 47 N. L. R. 3.50.— S. AF. 

k lii. Enrolment of bury esses .] — 

Held : Natal Ordinance 19 of 1924. 
8. 13 (1), was intra inres the Provincial 
Council. — Abraham v. Durban Corpn., 
[1927] App. D. 444.— S. AF. 

k iv. Qualifleatimi of attorneys.] 

— The proviso to R. S. C., Ord. 32, 
r. 47, os originally framed in 1909 
provided that any person admitted as 
an attorney by virtue of quallllcations 
acquired by him elsewhere than in 
South Africa should not bo entitled to 
practise as an advocate mitil bo bad 
served under articles in Natal for at 
least 18 months. In 1923 the words 
“ Province of Natal,'* were substituted 
for “ South Africa ” by a rule fraimid 
by Judge -ITesidont & Judges of Natal 
Provincial Division : — Held : the 
amending rule was not ultra vires as 
being repugnant to sect. 115 of South 
Africa Act. — Inuouporated Law 
Society of Natal v. Van Aaudt, 
(19301 N. L. R. 09 ; afjd.. [1930] App. 
D. 385.— S. AF. 

sk. Rhodesia. — Taxailon of non-resi- 
dents carry ino on business unthin 
territory \ i Ji.dc.r the power conftored 
upon the Icgislaturo of Stnithcm 
Uhodosia hy 1,»,c virdor in (Jotmcil of 
1898, s. .35, it is mim vires for thal 
legislature to levy < tax UT)ori income 
accruing to a uon-re-ident from a 
sounte not within the territory, whtue 
such non-resident carrit^s on business 
witiiiij the territory. — Riiodehia Bvh. 
V. Comr. of Taxeh, 11925] App. 1). 
438. ' S. AF. 

si. Trnnskeian Territories — 1 m- 
migratinn of Asiatics.] — Held: ITo- 
olarnatlon 201 of 1904 was ultra vires. — 

R. V. Bahmama, [1927] App. D. 537. — 

S. AF. 

sm. Qualiflcalions oj voters ~ Poivcrs 
of Union Parluiment.] — The powers of 
the Union Parliament to prescribe tlio 
qualifications of voters are ilerlved 
from sect. 35 of the South Africa Act 
& arc strictly limited by the itrovlsions 
of that sect. By that sect, tlie Union 
Parliament, as usually constituted, is 
vested with plenary powers of making 
laws dealing with that subject-matter 
except in the cases mentioned in tl»e 
two sub-sects. These exceptions only 
arise where the new law would have 
the effect of discjuallfylng a person ou 
the ground of race or colour only. — 

R. r. Ndobe, [1930] App. D. 484. — 

S. AF. 

sp. Status of Provincial Councils.] — 
The status of Provincial Councils under 
the South Africa Act Is analogous to 
that of the Canadian Provincial Legis- 
latures. . . . The fact that under the 
South Africa Act Provincial statutes 
may bo overriden by a Union statute 
does not make the I'rovlncial Councils 
subordinate legislatures to the Union 
Parliament. Witlilu the scope of 
their authority their powers are as 
plenary as those of the Dominion 
Provincial legislatures. — Williams v. 
Johannesburg MuNiciPALrry, [19151 

T. P. D. 106.— S. AF. 

»r. Provincial legislation — Presump- 
tion of validity.] — Where an Ordinance 
passed by a Provincial CJouncll is not 
patently invalid Sc its invalidity is 
not in issuo, the ct. will assume it to 


66 


be valid. — JoHANNKSBUiia Munici- 
pality V. Maskuowitz, [1914] T. P. D. 
439.— S. AF. 

Bt. Proof of ,] — The statutory 

law of one I^rovinoe is a matter of 
fact & not of law In the ots. situated 
in another Province, & when material 
must bo alleged & proved as foot. 
Senit)le : the prodiiotlou of a copy of a 
statute (»f eno Province would be sufll- 
cient proof thereof In the cts. situated 
In another Province. — Ismail v. 
Skradling, [1911] T. P. D. 4 28.— 
S. AF. 

jy, _ — E.rtr7it of powers.] — The 
l>ow'er of regulation of horse-racing & 
betting conferred l)y Act of Parliament 
or a I'rovlncial Council does not em- 
power the (Council to prohibit betting 
In a partiel but most substaiitlal 
manner, e.y. by making betting other- 
wise than by a totalisator a criminal 
olTonco.— U. V. Williams, 119141 Ajip. 
1). 400. — S. AF. 

sw. .]— Sect. Ill of Grd. 9 

of 1912, which gives power to a iiuigis- 
trato to state a case wiiere a bye-law 
or regulati(m Is in question, Is ultra 
vires of the i'ransvaal J'rovinclal 
Council as eonferred by sect. 85 of 
South Africa Act, 1 909.— (rKliMiKTON 
Munkui'ai.hm v. Anoichrn & ITel, 
11913] T. P. 1). 135.- S. AF. 

sz. — -.1 -Sects, 88. 90, 91 of 

Ord. 9 (ihansvaal) of 1912, so far as 
they relate l,o cycle dealers, are ultra 
vires tl«o Provlnelal Council of the 
Transvaal under sects 85 (1), 89 of 
the South Africa Act, as that Act 
confers lu) power on I'rovlncial Councils 
to u'gulatc trade. A power to con- 
trol local 1-rade, commerce or industries 
is not a necoHsapy oi' Incidental function 
of local govenuuent. — M aherowttz v. 
Johan NE. sin'RG iowN Council, [19141 
W. L. 1). J39. - S. AF. 

gjj, .1 -Sub-sects. 32, 

35 of sect, 38 of Ord. 9 of 1912, em- 
power mnnieipal councils to make 
bye-laws for re-gulatlng, restricting, & 
licensing the use of motor oars, within 
the ijiuiiicipallty t'ic for licousiiig Sc 
regulating private vehieles : — Held: 
(1) tlio siib-s» ctH. were idtra vires the 
iTovInelal Comieil ; (2) the municipal 
council in making sucli bye-laws was 
entitlcfi to chai'ge a f(Mr tor such llfrenoo. 
— WiT.LiAMH V. Johan N r><BUiiG Muni- 
cipalitv, [1915] 1*. D. 302. — S. AF. 

sd. .]--Held : the provi- 

sions of an Ordinance relating to the 
dlsiiualilication for the francblso of 
persons of non-Europcaii origin were 
hdra virc. Hi. tbe fact tiiat tlie effect 
was to diHcriminaUr botwe<‘n one race 
& another did not affect it.s validity. 
— Abraham v. Durban Corpn., 11927] 
App. D. 444. — S. AF. 

sf. Mandated Terrilory oj Saath- 
If rsf, Afrira Liutdlily Jar PraUwioratc 
Jj)fins.\ AMKiijiiing that piioi' to the 
T!(;aty of Verwiilit'S tlie li'utcctorato 
of German S(mth-West Africa was a 
juristic (ntitv sepiirate from the 
German Reich & that that entity was 
liable in respect of Protecdorato loans 
raiscul undm’ tbe G<;rmau Act of May 1 8, 
1908, tlKi Mandated Territory of South- 
West Afrie^i Is not tbe same juristlo 
entity, Sc is conwjqiieiiUy not liable in 
respect of such loaiw.- “VF.iiEiN FUR 
SclIUT/GEBIirrHANLEIHEN F. V. V. 
CoNRADlE, N. O., [1937] A. D. 113. — 
S. AF. 

PART II. SECT. 3, SUB-SECT. 4.— E. 

so. Crown or ants.] — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Oown of estates unknown 
to the l.iw are not invalid, is not uUra. 
vires the Indian legislature. — S kcre- 
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200a. Appointment — What constitutes.] — A.-G. 
FOB Ontabio V. A.-G. FOB Oaxada, No. 181a, 
ante. 

200b. Rlirhts of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
jA^pellate Div., & the other of the Trial Div., 
of the Supreme Ot., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed. Chief Justice of the Appellate 
Div., & his non- appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
r. A.-G. FOB Canada (1923), 40 T. L. B. 6, 
P. 0. 

205a. Right to hold office for life — Members of 
Board of Review under Australian Income 
Tax Assessment Acts, 1922-26 — Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.] — An Act of the Commonwealth 
Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 


In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922~1 926, to review the decisions 
of the Oomr. of Taxation, & whose members 
are to hold office for seven years, is not a ct, 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 
contained in sect. 72. — Shell Co. of 
Australia, Ltd. r. Federal Oomr. of 
Taxation, [1931] A. 0. 275 ; 100 L. J. P. C. 
65 ; 144 L. T. 421 ; 47 T. L. R. 116, P. 0. 

Annotation : — Consd. Martin eau (O.) &; Sons, Ltd. v. Montreal 
(City), [1932] A. C. M3. 

208. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


TAJiy OF State for India v. Kaja 
pARTllASAUATUY APPA HaO (1920), 
I. L. H. 49 Mad. 349.— IND. 

IQ. Taxaiion.] — Held: Income Tax 
Act, e. 67, was not nltra vires. — Dr. 
R. N. Sr NORA V. Secretary of Stat. 
FOR India in Council (1927), I. L, R. 
6 Ran. 825.— IND. 

sq. Acts of local Legislatures — Extent 
of opcraturn.] — United Provdiicea 
(3t, of Wards, like the Acts of many 
other local Lerfslaturos doaliiiff with 
the local Ct. or Wards, has no effect 
beyond the Jurisdiction of Its own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 
local validity 8c special procedure 
validity In Its own sphere. No local 
LeglHlatnro can prescnhe procedure for 
any ot. beyond Its territorial Jnrls- 
dlotlon, & any Act passed by a local 
Legislature for Its own cts. cannot be 
enforced beyond those territories. — 
Chihattoo Lal Mishkr u. Naraindas 
Baunatii Prasad (1928), I. L. R. 
66 Calc. 704. — IND. 

•r. Bengal Criminal Law Amendment 
Act, 1930~Validiti/.]~~The Bengal 
Criminal Law Amendment Act, 1930, 
does not contravene the Governraont 
of India Act, 1915 (c. 61).— Jiten- 
dranath Ghosh v. Chief Secretary 
TO Bengal Government, 11932] 
I. L. R. 00 Calo. 364.— IND. 

PART 11. SECT. 4. SUB-SECT. 1.— A. 

o i. Powers of judge conferred on 

master by Province — ZJUra vires .] — 
Judges are to be appointed by the 
Governor-General in Coimcil, imdor 
sect. 96 of the B. N. A., & a I^ovinclal 
statute conferring upon a master the 
powers of a judge is therefore ultra 
vires. — Colonial Loan & Investment 
Co. V. Grady (1916), 24 D. L. R. 176 ; 
8 Alta. L, R. 496.— CAN. 

o ii. Who is ** judge *’ — Not 

7na8ter.] — A master is not a judge so 
as to reqnulre appointment by the 
Governor-General in (Connell wittdn 
sect. 96 of B. N. A. Act. — Polson Iron 
Works v. Munns (1915), 24 B. L. R. 
18.— CAN. 

o iii. Not judge of Surrogate 

Court.] — Judges of Surrogate Cts. ore 
not within sect. 96 of B. N. A. Act, 
& may therefore bo appointed by the 
I’rovluclal Legislatures. — Himmer v. 
Hannon (1021), 60 D. L. K. 637.— 
CAN. 

o iv. Whether presumed — Com- 


missioner urith judicial powers.] — To 
appoint a comr. under Mining Act 
(Ont.), B. 123, & then invest him with 
powers exercisable by a superior ct., 
as that term Is to be understood in 
B. N. A. Act, is to enable the provincial 
authority in effect to appoint a judge 
of a superior ct., which Is beyond its 
power; &c it could not bo presumed 
that the Governor-General had given 
the provincial appointee a patent 
doslguatiiig him a judge of a superior 
ct. — lie Mi’Lean Gold Mines, Ltd. v. 

A. -G., [1923] 1 D. L. R. 10 ; 54 O. L. R. 
573.— CAN. 

o V. .] — Colonial Loan & 

Investment Co. v. Grady (191.5), 24 

B. L. 11. 176 ; PoLSON Iron Works v. 
Munns (1915), 24 I). L. R. 18 ; Rim- 
MER V. Hannon (1921), 60 B. L. R. 
637.— CAN. 

o vi. .TuAacs of Superior Court — 

Board of Public Utility Commissiotiers.] 
—The Hoard of Public Utility Oomrs. 
ostRblished under Pul>lic Utilities Act, 
1923, is not a ct. within sect. 96 of 
B. N. A, Act. It is an administra- 
tive, not a Judicial, body, even though 
it may have quoai -judicial duties to 
perform. — Board of Public Utility 
OoMRS. V. Model Bairies, [1936J 3 
W. W. R. 601 ; [1937] 1 B. L. R. 96 ; 
68 <.!un. C. U. 148; 0 F. Ij. J. (Can.) 
228.-UAN. 

It. Bemuneraiion — Restrictions on.l 
"-^HeUi: Judges Act. R. 8. C. 1906, 
8. 34, has uo application to the re- 
muneration of a judge whoso appoint- 
ment to perform the duty or service 
was mode before the enactment of that 
sect. — Judges Act, [1923] 2 D. L. R. 
604 ; 52 O. L. R. 105.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

•w. Canada — Districtcourt,] — Except 
as to matters for which partioular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of emotion arose, the 
property is situated, or defta. reside. — 
POLAR Aerated Water Works v. 
WINNIKOFF, [1921] 3 W. W. R. 370 ; 
62 D. L. R. 403 ; 17 Alta. L. R. 150.— 
CAN. 

sx. ,J — When a district 

ct. action Is not commenced In the ct. 
of that district in which deft, or one 
of defts., dwells or carries on business, 
the ot. has now no jurisdlotion unless 
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the action Is one with respect to which 
the Bistrict Courts Act or some par- 
ticular statutory direction provides 
otherwise, or imless deft, by iiis con- 
duct has submitted to the imisdiotion. 
— Kulyk V. Klein, [1929] 4 B. L. R. 
159 ; 2 W. W. II. 334 ; 24 Alta. L. R. 
200.— CAN. 

8b. Exchequer Court.] — Ex- 

chequer Ct. Act, B. 22 (r), means that 
where the subject-matter of the action 
primarily, but not incidentally, con- 
cerns a patent of invention, trade- 
mark or copyright, the ct. may grant 
any appropriate remedy known to the 
common law or equity. — McCracken v, 
Watson, [1932] Ex. C. R. 83.— CAN. 

80. .1 — Oreamette Co. v. 

Famous Foods, Ltd., [1933] Ex. O. R. 
200.— CAN. 

sf. .] — Exchequer Ct. In 

a civil action has no jurisdiction tD 
try the issue raised by pleading 
the Bomluion Food &; Bnigs Act. — 
Crkamettk Co. u. Famous Foods, Ltd., 
[1933] Ex. C. R. 200.— CAN. 

flz. Prince Eduxird Island.] — The ot. 
of lost resort in Prince Edward Island 
Is the Supreme CJt. in that province. — 
Kelly v. Suluvan (1876), 1 S. C. R. 
1.— CAN. 

fl. Northern Ireland — Power to 
make order against ** neighbouring 
counties ” — Limited to counties in 
Northern Ireland.] — Under Grand Jury 
(Ireland) Act. 1836, s. 140, the 
expression “ neighbouring counties ** 
must be taken to mean ** neighbouring 
counties ’* in Northern Ireland. The 
jurisdictions respectively set up by 
Govt, of Ireland Act, 1920, are mutually 
independent & exclusive of each other 
within the respective areas. — I ^umb & 
Orr V. Fermanagh County (Jounoil, 
[1923] 2 I. R. 64.— IR. 

sm. High Court of Au^alia — Pro- 
ceedings involving the interpretation dt 
application of Commonwealth of Aus-^ 
tralia Constitution Act, s. 92.} — ^Tbe' 
question of the validity ot determina- 
tions made pursuant to the Dried 
Fruits Acts fixing the quantity of dried 
fruits which might be marketed within 
the Commonwealth raises an issue 
directly involving the Interpretation 
& application of s. 92 of the Constitu- 
tion, & the question of the validity 
of scqulsltlons of dried fruits pursuant 
to those Acts, also, raises an issue 
directly Involving the interpretation of 
the Constitution, & an action raising 
those questions is, therefore, within the 
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216a. Exchequer Court — Revenue bonds.] — 

Sect. 30 (d) of Exchequer Ct. Act of Canada, 
which provides that that ct. shall have 
original jurisdiction “ in all other actions & 
suits of a civil nature ... in which the 
Crown is pltf. or petitioner,*’ should be read, 
in view of the preceding sub-sects., as con- 
fined to actions & suits in relation to some 
subject-matter in regard to which legislation 
is within the competence of the Dominion. 
So read the provision is inira vires under 
B. N. A. Act, 1867 (c. 3), s. 101, & gives 
the Exchequer Ct. jurisdiction in an action 
by the Crown upon a bond entered into 
pursuant to the Inland Revenue Act of 
Canada upon the withdrawal of goods from 
a bonded warehouse for the purpose of export. 
— Consolidated Distilleries, I/td. v. R., 
[1933] A. 0. 508 ; 102 L. J. P. C. 66 ; 149 
L. T. 318 ; 49 T. L. R. 500, P. C. 

228a. Appeal by local government against 

acquittal — Power to review facts.] — Tlie 
Indian Code of Criminal Procedure, which 
provides {inter alia) that an appeal by 
a local govennnent through the public 


prosecutor lies from any order of acquittal 
passed by any ct. other than a High Ct., & 
that such an appeal (the trial not being by 
jury) will lie upon a matter of fact, contains 
no indication of any limitation or restriction 
on the High Ct. in tl\e exercise of its powers 
as an appellate tribunal. The High Ct. has, 
under the Code, full power to review at large 
the evidence on which the order of acquit^l 
was founded & to reach, if it think fit, the 
conclusion that on that evidence the order 
of ac((uittal should bo reversed. — S heo 
SwARiTP V. King-Emperor (1934), 51 T. L. R. 
10 ; 78 Sol. Jo. 600, P. C. 

228b. To increase sentence.] — Chunbidya v. 

R. (1934), 78 Sol. Jo. 897. 

228c. Suit against sovereign prince.] Pltf. claimed 
damages in regard to cu^rtain contra.cts und(*r 
whicli he was to su])])ly sl(H^p(>ra for applt. 
railway. His suit was iit'd against the 
Haroda State Railway thi’ough its manager 
ciigineer-in-chi('f. Deft, pleadiul tlwit the 
suit was not Tiled against tlu^ propcn* ])a,rt,y, as 
the railway was owned by M.INI. The (hiekwar 
of Haroda., a sovereign prince, At was man- 


oriflTliial jiirladictlon of the Iliph Ct. 
oonferred by Judiciary Act, 1903-1926, 
8. 30. — James v. The Static of South 
Australia (1927), 40 C. L. R. 1. — 

AUS. 

«n. To make order refused by 

court of co-ordinate jurisdiction .] — 
Jones v. Jones (1928), 40 C. L. R. 
315; [1928] V. L. R. 112; [1928] 

Argrus L. R. 45.— AUS, 

so. Proceedings between residctds 

of different States — One plaintiff 
drfenaunt resident in same State .] — 
An Hction Instituted In the Hiifh Ct. 
In which there is on each side of the 
record a resident of the same State who 
Is a necessary party to the action is not 
a matter between residents of diitorent 
States within the Constitution, s. 75, 
k the nig:h Ct. has no jurisdiction to 
entertain It. — Watson & Godfrey v. 
Cameron (1928), 40 C. L. U. 440; 
[1928] Arffus L. R. 44.— AUS. 

sp. Actions between States— 

Relating to boundaries.] — The boundary 
between two States having been flxed 
by an Imperial Act of Parliament 
beforo federation ; — Held : the High 
Ct. had lurisdlotion by soot. 75 of the 
Constitution to entertain an action by 
one of these States against the other 
seeking a declaration that certain land 
adjoining that boundary & in the de 
facto occupation of the other State 
formed part of the territory of tho 
former State. — South Australia v. 
Victoria (1911), 12 C. L. R. 667 : on 
appeal, [1914] A. C. 283, P. 0.— AUS. 

sr. Tort — Action by Common- 

wealth against State.] — Held : the High 
Ct. has jurisdiction to ontortaln an 
action for a tort brought by the 
Commonwealth against a State with- 
out the consent of that State. — 
Commonwealth r. New South Wales 
(1923), 32 C. L. R. 200.— AUS. 


•t. No right of appeal from 

Central Court of New wdnea. ] — 
Sect. 103b of Mining Ordinance, 1922- 
1926 (N.G.), as inserted by sect. 18 
of Mining Ordinance (No. 2), 1926, 
provides that on the nearing of an 
app^l from the Warden's Ct. to the 
Central Ct. ** the (Antral Ct. may 
rnake an order reversing or varying 
J®9^8ion of the Warden's Ct., or 
^«od»slng the appeal, & all such orders 
8^U be final & conclusive on the 
parties *• .. by the whole ct., 

as such orders are “ final & oonclu- 
Hy®* to appeal therefrom to the 

f^h cannot be granted under 
fe&t Judicial Ordinance, 

1921-19*7 (N. G.).— ifiDnc Creek 


I^Y. f). Symes (1929), 43 C. L. R. 53. 
—AUS. 

8v. Principles applied .] — In an 

action for libel in the Supromo Ct. of 
New South Wales a verdict had been 
given for deft, which, ou ai»peal by 
pltf. had a3 to one count V)eeu net 
aside & a new trial onlered. Deft, 
applied to tho Supretno Ct., under 
nile 2 of tho Order in Cofincil of 
Apr. 2, 1999, for leave to appeal to 
the Pi'ivv Council, but leave was 
refused .• leave to appeal to 

the High Ct Coin the order of the 
Supreme Ct. diroet.big a new trial 
should be refused. -Smith's Weeki-y 
Purlishino Co. Mveiwon (1924), 
34 G. L. R. 141.— AUS. 

BW. .] — Special leave to 

appeal in cases involving less than tho 
apptwilable amount will not bo gi'anted 
by tho High Ct. as of course, but tho 
conditions laid down by tho I'rivy 
Council will be considered. - Norton 
V. Taylor (1905), 2 C. L. R. 291. - 
AUS. 

gy. — 'I'he High Ct. has 

no jurisdiction to entertain an appli- 
cation by way of appeal for a new 
trial after a venlict of a jury in an 
action in tho Sunromo Ct. of a State 
exercising federal jurisdiction.' -Com- 
monwealtth V. Brihba.n'E Milling Co. 
(1916), 21 O. L. R. 559.— AUS. 

sz. .] — The jurisdiction 

conferred by Lands Clauses Consoli- 
dation Act, 1881 (8. A.), Bs. 5-10, is 
eoiifori*ed, not upon tit ‘ Supreme Ct,., 
but upon a judge of tho Supnuno Ct. 
as a persona dcsignata with a right of 
appeal to the Full Ct. of tho Bupnmie 
Ct. & therefore, a decision of a judge 
exercising the jurisdiction so conferred 
is not a judgnient of toe Supreme Ct. 
witliin sect. 73 of tho Constitution 
from which an appeal will lie as of 
right to Uie High Ct. — M acDonald v. 
Sorrni Australia Ry. Comrs. (1911), 
12 O. L. R. 221.— AUS. 

sb. .] — ConvietJon quasbed 

by Supreme Ct. Special leave to 
appeal granted, & motion to rescind 
special leave refused, notwithstanding 
that accused was no longer in custody. 
— A.'G. FOB New Sou’ra Waies v. 
jACliSON (1903), 3 C, L. it. "30. — 
AUS. 

sd. .1 — The High Ct. has 

jurisdiction to entertain an appeal 
from the Supreme C’t. of a State in a 
case of luvteas corpus. — A.-G. for 
Commonwealth v. Ah Shkuno (1906), 
4 0. L. R. 949.— AUS. 
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228 ii. “ Suit for land .”] — 

Hatimrhat H'assanally V. Kduuiee 
Dinhhaw (1927), I. L. R. 51 Bom. 
516.— IND. 

o b At Calcutta — To direct 

appellant to I rieg Cotmril to provide 
funds to eiuihle minor he represented. 1 — 
'Phe High Ct, is not cptiMcd after tho 
dnal admlsslrm of a Privy Council 
appeal to rnako an order ilIrwHng applt. 
In the Privy Gouncil rase to put tho 
guardian of the tnioor resp. in funds 
to have the ease argued on behalf of the 
minor before tho Judicial Ooinmtttoe. — 
RIR RIKKAM KlflUDRE Manikva V. Ali 
Ahamad (1927), I . h. K. 55 Calc. 758. — 
IND. 

o fl. A lliihaltad.] - Tho lnherri)t 

powers of the Suru'ome Ct. f)f Calcutta 
were not conferred on tho Allahabad 
High Ct. by the Indian High Courts 
Af:t, 1861. — Mahant Sham anand (iiic 
r. Mahant Rahudevanand Gir( 1930), 
I. L. R. 52 All. 61 9.- -IND. 

sp. J urlMieiion of Supreme Court of 
lieugal - - LiuiiUdion to liriiisk subjects — 
Who arc.] - Sect. 14 of 13 Geo. 3. c. 63, 
contlnes tlio Inrisdictlon of the Supremo 
(T. beyond the liniltH of C^alcutta to 
iUhtish subjects. In tb»- early stal iitos 
relating to India, the words “ British 
subject ” mean a subjecT of the King 
of British birth.-— Ke Phanindra- 
f'HANDRA Set (1930), 1. li. R. 58 Calc. 
919.- IND. 

*r. Foreign courts Whul inrluded.] 
— In tbo contemplation of t)ie g(‘ncral 
law of British India there arc only t,wo 
kinds of ctH. — British Indian Ctfi & 
P’onJgn Ct.s.- (fe wliat<ivor is not a 
British Indian Ct. is a Foreign Ct. 
'riiercforc, quoad tho cts. of British 
India, the cts. of foreign countricjs, 
liritlsh C(jloales, k asHlgned tracts like 
SocLindorabad stand upon an equal 
footing as Foreign Cts.— S koundera- 
BAD Uffictal Receiver v. La khh- 
MINARKYANA (1930), I. L. U. 54 Mad. 
727.-IND. 

•w. Civil courts in Pnrma — Ex- 
clusive Jurisdielion over civil rights .] — 
Tho Civil Cts. 08 const Ituted by law In 
Burma alone are vesP'd with juris 
diction to determine illsputes respecting 
civil rights as cts. of law% & will remain so 
vested unlesBarid until then Jurisdiction 
is aljroi^ted by a statutory enactment 
passed Dv an authority duly constituted 
In that behalf.— C I'yinnya Thiha v. 
U Ottama (1935), I. L. R. 13 Man. 648. 
—IND. 
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aged by his Govt The trial judge recorded 
the admission by pltf. that the railway was 
neither a statutory railway nor a co. railway, 
but was owned & managed by the Gaekwar 
of Baroda, whom the pltf. had declined to 
make a deft. lie made a decree in pltf. *8 
favour as he held that the railway was a 
corpn. within the Civil Procedure Code, 1908, 
& could be sued in its own name through the 
head of the railway department. Pltf. 
died before appeal & the present resps. were 
his heirs & representatives. On appeal the 
Higli Ct. came to the same conclusion & 
held that deft, railway was a corpn. of which 
the Gaekwar was the owner, & the owner of 
the corpn. carried on business under an 
assumed name & the suit therefore could be 
instituted against that assumed name with- 
out infringing the provisions of sect. 86 of the 
Civil Procedure Code : — HM : there was 
no evidence to support the finding that the 
railway was a legal entity or a cori)n. though 
its owner was one jicrson, the Gaekwar, & 
not several persons, & it was not capable of 
being sued as a corpn. Two notiHcations by 
the Gaekwar, No. 77 dated Apr. 16, 1922, &' 
No. 92 dated .Tune 17, 1922, afforded no 
evidence that the Gaekwar intended make 
the railway administration «. legal entity, or 
to establisli it as a corpn. The suit was in 
fact, though not in form, a suit against the 
Gaekwar, & if the judgr lents of the cts. in 
India were allowed to stand they would 
have far-reaching results & might have the 
olfect of nullifying the provisions of sects. 86 
<fc 87 of tile Civil Procedure Code, 1908, 
allowing suits to bo instituted against a 
sovereign prince, but only with tlic consent 
of the Governor-General, which liad not been 
obtained. The provisions of tliose sections 
were statutory A; imperative <fe could not be 
waived by the Gaekwar as suggested. The 
Gaekwar of Baroda was a ruling prince within 
the meaning of sects. 86 & 87 of the Indian 
Civil Procedure C/ode, 1908, & the suit was 
not maintainable in the cts. of British India 
as no cortilicato permitting tlie bringing of 
the suit liad been obtained under sect. 86 (1) 
of the Code could not have boon obtained 
as none of the conditions laid down in 
sect. 80 (2) (a), (6) (c) wore ap]>licable in 

this case. — Gaekwar Baroda State Rail- 
way V . Hafiz Habib-Ul IIaq (1938), 107 
B. J. P. C. 46 ; 159 L. T. 291 ; 54 T. L. R. 
018 ; 82 Sol. .lo. 392, P. C. 


234a. Court of civil judge of Secunderabad — 
Limitation of action.] — Applt. sued resps. in 
tlie ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct, had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
vdtbin the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahadur 
Bansilal Abirchand V. GhulaK Mahbub 
Khan (1925), 42 T. L. R. 5, P. C. 


K, Other Particular Courts. 

234b Beohuanaland Protectorate — Magistrates* 
Court — Limited to criminal matters.] — By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1890 (c. 37), 

Magistrates’ & other cts. were established in 
the Bechuanaland Protectorate. By clause 8 
the jurisdiction of the cts, was not to extend 
to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 
violence. By clause 9 where jurisdiction was 
exercised the decision was to foUow the laws 
& customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, & good government. Three 
natives were parties to an armed & mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting & 
with the approval of his native council, 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder, & 
sentenced to imprisonment ; the sentences 
were reduced, as the bouses of the accused 
had been burnt. Subsequently the three 
natives brought civil suits in the Magistrates* 
ct. against the chief for damages in respect 
of the house burning, & the chief counter- 
claimed : — Held : the ct. had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was one in 
which natives only were concerned, & there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semhle : the custom of house burning, 
above referred to, was incompatible with 
peace, order, & good government within the 
meaning of clause 9. — Khama v. Ratshosa, 
[1931] A. C. 784; 100 L. J. P. C. 229; 146 
L. T. 657, P. C. 

234c. Lagos — District Court — Jurisdiction of com- 
missioner — Validity of order of Chief Justice.] 

— Applt. was charged in the District Ct. of 
Lagos (a) with forging a Govt, tender, & 
(0) with fraudulently uttering the forged 
tender, contrary to sects. 467 & 468 of the 
Criminal Code Ordinance. He was tried 
summarily before a police magistrate, who on 
Mar. 20, 1933, found him guilty on both 
charges & sentenced him to nine months’ 
imprisonment with hard labour in respect 
of the first charge & to six months’ imprison- 
ment with hard labour in respect of the 
second charge, the sentences to run concur- 
rently. Sect. 45 of the Suiirerae Ct. 
Ordinance gave every comr. in criminal 
matters jurisdiction for summary ^.rial where 
a person was charged with an offence punish- 
able by imprisonment not exceeding six 
months, & where any person was charged 
with an offence punishable upon summary 
conviction, & where any person was charged 
with an offence which, if proved, could be 
adequately punished with imprisonment for 
not more than six months. Sect. 46 gave 
power to the Chief Justice by special order to 
authorise an increased jurisdiction to be 
exercised by a comr., & to revoke such special 
order, but no such revocation should prejudice 
the issue of a new special order to the same 
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commissioner. By an order dated Feb. 24, 
1928, purporting to be made under sect. 46 
the Chief Justice authorised all police magis- 
trates & comrs. to inflict punishment of 
imprisonment for a term not exceeding twelve 
months ; — Held : sect. 46 of the Supremo 
Ct. Ordinance empowered the Chief Justice to 
make a special order, to be exercised by a 
comrs., but did not empower him to make a 
general order in the terms of the order of 
Feb. 24, 1928, increasing the criminal juris- 
diction of all police magistrates indis- 
criminately ; consequently the decision of the 
police magistrate to try the ccise summarily 
under the discretion given to him by the third 
ara. of sect. 46, as purporting to be extended 
y the order of Feb. 24, 1928, & the sentence 
of nine months’ imprisonment in respect of 
the first charge were unjustilied. — Akerele 
(David Evaristo) v. R., [1934] A. C. 623 ; 


103 L. J. P. C. 91 ; 161 L. T. 630 ; 30 Cox, 
C. C. 174, P. C. 

234d. Gold Coast — Paramount ChiePs Tribunal — 
Appeal — Conditions precedent.] — Having re- 
gard to sect. 77 (2) of Native Administration 
Ordinance of the Gold Coast Colony, there is 
no jurisdiction to hear an appeal from a 
Paramount Chief’s Tribunal unless before 
leave to appeal was granted the taxed costs 
of the hearing have been paid in money, or 
a sum sulflcient to satisfy them has been 
deposited in ct. ; the Appellate ct. cannot 
waive compliance with the above statutory 
requirements. Appeal dismissed. — O ubnb 
Moore v. Akesseh Tayee, [1936] A. C. 72 ; 

104 L. J. P. 0. 38 ; 152 L. T. 241, P. C. 

234e. Eastern Africa — Court of Appeal — Appeal 

from— Conditions precedent. ] — Braci a Czeczo- 
WICZKA MARKUa, [1935] W. N. 127 ; 80 
L. Jo. 77 ; 180 L. T. Jo. 113, P. C. 


Part III. — Laws of 

238a. Rule of English law as to parliamentary 
control of revenue — Application in New 
Zealand.] — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without, that 
authority is illegal ultra vires, & the money, | 
if it can be traced, can be recovered by ti.o ( 
Govt. 

An agreement made in 1913 provided 
{inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,600 when applta. gi’anted a 
lease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Mini.ster, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme Ut 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 


the Colonies. 

it was not granted. Nevertheless the £7,500 
was paid by the Minister (jf Railways to 
applts. in BU I out uf a. vote inelud(‘d in the 
Public Works Schedule to the Appropriation 
Act for the year, & tlie Controller Auditor- 
General passed the sum a-s being so payable ; 
— 11 rid : as the lease had not been granti'd 
the payment of the £7,500 was not authorised 
by the Act of 1912, it was recfvver;i))le by 
the Govt. & could be dod\icted trorn a larger 
sum admittedly due to a]>plts. — Ai’ciCLANr) 
Harbour Board v, R., [1924 ] A. 0. 318 ; 93 
L. J. P. 0. 126 ; 130 L. T. 621, P. C. 

AnnotaiiouH : — Refd. A, G. .S. ik. W, Ky. of 1 rolaad, 1 1 !rJ.O] 
A. C. 7.^»4: North CMjartorland Mxplorotlon Co. (1910) 
t>. R. (19;{0), 99 L. J. Ch. lH;i. 

241. Add. Annotation: — Consd. Arseculeratne v, 
Perera, [1928] A. C. 173. 

242. Add Annotations: Refd. A.-G. for Alberta 
w. Cook, [1926] A. (k 44 1; Salvesen (or von 
Lorang) v. Au.strian Property Administrator, 
[1927] A. C. 641. 

243. Add. Annotation : — Refd. Abeyesekera r. 
Jayatilake, [1932] A. C. 260. 


PART 111. SECT. 1, SUB-SECT. 1. 

239 i. Inirodudion of Rnglish law by 
rulonial staiute.] — The custom whereby, 
when marine insurance was effected 
throufirh a broker, the broker & not the 
assured was liable to the underwriter 
for the prendum, while the underwriter 
was directly responsible to the assured 
for the loss, was not so firmly estab- 
lished 08 part of the law of England in 
1792 that It was to be deemed to have 
been Introduced lnt.o Upper Canada by 
32 Geo. 3, c. 1. — O’Kkkfe & Lynch of 
Canada, Ltd. v. Toronto Insurance 
& Vessel Agency, Ltd., [192CJ 4 
T). L. U. 477 ; 59 O. L. K. 235.— 
CAN. 

239 ii. .] — The rule in Shelley's 

Case is not part of the law of Alberta, 
since it was not “ applicable " within 
North-West Tenitorities Act, 1884, 
to the Territories. — Re Simpson Estate 
(Alta.), [19271 4 D. L. R. 817 ; (19271 
3 W. W. R, 534.— CAN*. 

239 lU. .]—Ueld: the EngUsh 

^mmon law, as it was established on 
July 15, 1870* was Introduoed into the 


)orth-West Torrltories by Statute of 
ianada, 1886, c. 25, s. 3, & tlie same 
>08 neither expressly nor by iniplk'-a- 
ion altered or umendt'd, in Its uppHcu- 
iou to riparian rights, by any subsc- 
uent Canadian legislation. — Fares 
. R., 11929] Ex. C. 11. I M : on appeal, 
19321 S. C. U. 78 ; 1 U. L. R. 421.— 
AN. 

239 Iv. .l—The provisions of 

.and Titles Act, R. S. S.. 1930, ro- 
pecting lea.se8 do not apjdy to pre- 
lises situated in a national j’ark 
ubject to .Saskatchewan Natural 
icsources Act, 1930. In the absence 
f any other Saskatchewan statutcj 
ealing with said leases the law 
pplicable thereto is the law of Eng- 
ind os introduced by North-West 
’crrltories Act.— Cherry v. Smith, 
1933] 1 W. W. n. 205.— CAN. 

sa. Legal tt* eo^iitable estates - British 
ndia.] — Iftoro is no distinction be- 
ween legal & equitable estates In 
iritlsb India.— Suuendramohan Ray 
IllANDHURI tv ^ MAHENDIIANATH 

Ianerji (1931), I. L. R. 59 Calc. 

mn. 


PART in. SECT. 1. SUB-SECT. 2.— A. 

k i. in/ippHcabilUy to specified 

covirnunily.] — In <>rder t«. show that 
the English law on Its InLroducUnu to 
India 1 m 1720 was Inappllcatde to a 
particular (Munraunlty, it is not en<jugh 
to prove that the comniunity had, 
prior to that date, been governed l)y a 
law dlirering from English lawv What 
must h(^ Htiovvn is that, the JOngllsh law 
Is based on or j)resui)poHCH social or 
polilleai conditions peculiar to the 
country of its origin It Is Imposslhlo 
or inexpedient to apply the provisions 
of it. to the community in question. — 
Jn the Goods of Ezrah (1930), 
I. L. R. 58Calc. 701.- IND. 

k ii. — — Comnum law not engrafted 
on local sUiiuicH.] — In India, where 
there are definite fitutut.eH enacted, 
they have to be folhivv<!d. I’he rules 
of the common law of lOnglarid, or the 
legal rnaxlniH embodying certain 
Judicial principles, how'ever wholesome 
they may bo, cannot bo engrafted upon 
the Indian Renal Code. — Emi-erou v. 
JOTI PRAHAD GuI'TA (1931) X. L. ll. 53 
All. 642.— IND. 
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Cases 8480— 281a. English and Empire Digest Supplement. 


248a. Mode of cession.] — In 1813 the sove- 

reignty of the island of Malta passed to the 
British Crown, & in 1921 letters patent were 
issued by His Majesty establishing in Malta a 
legislature to deal with local matters. Subse- 
quently, in July, 1930, the Malta (Letters 
Patent) Act was passed, providing that the 
letters patent of 1921 should have effect as 
if there were thereby reserved to His Majesty 
full power to revoke or amend any or 
all of their provisions by any fuHher letters 
patent. In 1930, the lettei*s patent of 1921 
were revoked by letters patent of Aug. 12, 
1936, & art, 16 thereof empowered the 
governor to make laws for the peace, order 
& good govt, of Malta. Resp. imported into 
Malta certain articles of the value of 3^. ^d. 
suitable for use in connection with Corona- 
tion festivities, & under protest paid a duty 
on these articles exacted by the first applt., a 
collector of customs, under the Temporary 
Additional Duties Ordinance, 1930 (No. 27 
of 1930), enacted by the governor of Malta 
under the powers conferred on him by the 
letters patent of Aug. 12, 1930. Resp. 
instituted proceedings against the first applt. ' 
& the governor (tlie second applt.) for the 
refund of tlie duty so paid, contending that* 
there was no power in the (’rown on that 
date to confer on the governor the power 
of making laws in the exercise of which 
. Ordinance No. 27 was made & promulgated 
by him. The contention ( resp. was founded 
on the proposition that the prerogative of the 
Crown so to legislate for the govt, of a 
possession was restricted to cases where the 
possession was acquired either by conquest 
or by cession, the meaning of the word 
“ cession ” being restricted so as to exclude 
a voluntary cession by the general consent 
of the people, <te, fiuther, that, whenever 
responsible govt, was conceded by the Crown 
to a colony oj* po-ssession, the royal preroga- 
tive to legislate by letters patent or orders 
in council came to an end, unless a special 
reservation had been made in the grant : — 
II eld : (1) there was no authority for the 

division of ceded territories into two classes, 
those acquired by an action of cession from 
some sovereign power & those ceded by the 
general consent of the people. The Crown 
had no prerogative right to legislate in the 
case of settlements, but the principle which 
excluded settlements from the royal preroga- 
tive had no ax)plicartion to cases wliere there 
had been a cession in the popular sense, 
whether with or without the assent of the 
inhabitents, & there was no valid ground for 
the distinction suggested between the wise 
of Malta & other cases of cession ; (2) there 
was no valid ground, either on principle or 
on authority, for holding that the royal 
prerogative bad been so far extinguished 
when the letters patent were issued in 1921 
that, after tliey were ro\^oked, the preroga- 
tive did not exist. The right of the Crown 
to legislate in relation to local matters was 
doubtless suspended while the letters patent 
were in force, but there was nothing in the 
instrument granting the poweis to preclude 
the exercise of the royal prerogative as soon 
as the letters patent in that respect ceased 
to be in foi*ce. — Sammut v. Strickland, 
[1938] A. C. 678 ; [1938] 3 All E. R. 693 ; 107 
L. J. P. C. 105; 159 L. T. 442; 64 -T. L. R. 
1080; 82 Sol. Jo. 778, P. C. 


260. Add. Annotation : — Dlstd. Performing Right 
Society, Ltd. v. Bray U. D. 0., [1930] A. C. 
377. 

251. Add. Annotation : — Refd. Khoo Hooi Leong 
V. Khoo Chong Yeok, [1930] A. 0. 346. 

252a. Revenue laws.] — When a foreim colony 

becomes a British colony the British laws of 
revenue immediately attach. — The Peibnd- 
8HIP (1814), 1 Dods. 373 ; 165 B. R. 1346. 

268. Add. Annotation : — Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 

265a. Recognition of existing proprietary rights — 
Effect of proclamation. ]~After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cte. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
i^iabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. wiU recognise 
such rights as upon investigation it linds 
existed. The Govt, does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to tlie British Govt, under a 
treaty : — Held : upon the facte, & applying 
the above principles, the suit failed. — 
Vajesingji Joravarsingji V. Secretary of 
State for India (1924), L. R. 51 Ind. App. 
357, P. 0. 

270. Add the following para. : — 

There is no authority for saying that the 
Roraan-Dutch law of Holland, which was 
in force in Ceylon at the date of its conquest 
by the British, & has not since been abro- 
gated, empowered the subject to sue the 
Government. Since the conquest a very 
extensive practice of suing the Crown has 
sprung up & been recognised by the leg^- 
lature : — Held : therefore, such suits are now 
incorporated into the law of the land. 
Further, where the Crown is pltf. <fe defts. 
sue in reconvention, the ct. is not bound to 
give separate judgments, but may set off 
the amount awarded to defts. against that 
awarded to the Crown, & give judgment for 
the balance. — Hettihewage Siman Appu 
V . Queen’s Advocate (1884), 9 App. Cas. 
671, P. C. 

271a. .] — Wu EYE wardens v . Jaya- 

WARDENE (1924), 94 L. J. P. 0. 44 ; *132 L. T. 
161 ; 69 Sol. Jo. 793. 

281a. By Art. 1384 of the 

Code Civil, the law prevailing in Mauritius, 
it is provided that Lea Mditres et lee Com- 
mettante [eont reeponeahlee] du dommage cauei 
par leure dome^iquee et pr^poeie dam lee 
fonctions auxquellee its lee ont employee : — 
Held: in order to make the Commeitant 
responsible for damages -occasioned by the 
negligence of the Pr^osS^ it is necessary to 
estamish that the Pr^p^ei was acting eoue 
lee ordreef eoue la direction et la eurvetUance 
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VoL XVIL— Dependencies. Cases 281a— 897, 


du ComnUUant, — S6ra.ndat v, SaIsse (1866), 
L. R. 1 P. C. 162 ; 3 Moo. P. C. C. N. S. 
534 ; 34 L. J. P. 0. 35 ; 12 Jur. N. S. 301 ; 
14 W. R. 487 ; 16 E. R. 202, P. C. 

283a. Lagos — Validity ot native custom.] — If the 

occupier of a dwelling in one of the native 
compounds at Bpetedo, Lagos, asserts a right 
therein inconsistent with the lawful rights 
of the chief, the chief is entitled by native 
law ,& custom to evict not only the offending 
occupier but also those of his relatives wlio 
have supported or sided with him against the 
chief. The custom, thus limited as to the 
relatives liable to be evicted, is not repugnant 
to natural justice, equity & good conscience 
so as to be one from which judicial sanction 
must be withheld. The Judicial Committee 
were not prepared, without further argument, 
to uphold the custom so far as it was stated 
to include a right to evict all the relatives ; 
that extension was not necessary for the 
decision of the case. A chief should not 
proceed to eviction without obtaining from 
the ct. a declaration of forfeiture ; if ho does 
so he will be reqvJred very strictly to justify 
his conduct if it called in question in sub- 
sequent proceedings. — I dewu Inasa v. 8aka- 
RIYAWO OsHODi, [1934] A. 0. 99 ; 103 L. J. 
P. C. 9 ; 160 L. T. 183 ; 50 T. L. R. 168, P. C. 

Annotati-on : — Refd. Sakariyawo Orthedi v. hriraah Balotnui 
& SoottiBh Nigerian Mortgage & Trust Co., fl93«] ‘2 All 
E. K. 1632. 

284a. Native custom originally barbarous— Recog- 
nition by court on modification.] — (1) The 
Governor of Nigeria, purporting to act under 
the Deposed Chiefs Removal Ordinance, 
oMered applt. to leave a specified are?.. 
upon his failing to comply ordered his depo* - ( 


tation to another place in the Colony. 
Applt applied to the Supreme Ct. of Nigeria 
for a writ of haf)eas corpm^ contending 
(a) that he was not a native chief ; (6) that 
ho had not been deposed ; (c) there was no 
native law or custom which required him 
to leave the area, & consequently the con- 
ditions did not exist entitling the Governor 
to make the orders : — the powers of the 
Governor under the Ordinance were purely 
executive «fc it was the duty of the ct. to 
investigate the questions raised by applt. ’s 
contentions & to come to a judicial decision 
thereon. 

(2) The Governor can make a deportation 
order under sect. 2 (2) of the Ordinance 
without previous proceedings before a magis- 
trate. 

(3) A native custom which originally was 
barbarous, & therefore one to which a ct. 
could nob give effect, may have become 
recognised by the native community in a 
milder <to acceptable form without losing its 
essential character of custom, but the ct. 
cannot itself transform a barbarous custom 
into a milder one. — FiSiiuaBAYi Eleko v. 
Nigeria Government (Administering 
Officer), [1931] A. 0. 662 ; 100 L. J. V. C. 
152 ; 145 L. T. 297, P. G 

290. Add. Annotation : — Refd. Nadan v. K., [1920] 
A. C. 482. 

293. Add. Annotation : — Distd. Performing Right 
Society, Ltd. v. Rniy IJ. .1). (h, [1930] A. 0. 
377. 

297. Before this case add “ See, aou\ Statute of 
Westminster, 1931 (c. 4), s. 4.” 


PART III. SECT. 1. SUB-SECT. 2.— C. 

284 ii. New Guinea.] — The 

meaning & effect of the provision in 
sect. 10 of Laws Repeal & Adopting 
Ordinance 1921-1933 (N.G.) that 
“ the principles & rules of common law 
& o(|uity that were in force in England 
on ‘ May 9, 1921 ’ shall be in force In 
the Territory ” of Now Guinea, dis- 
cussed. — B ooth v. Booth (1925), 52 
0. L. R. 1 : 41 Argus L. K. 183 ; 8 
A. L. J. 46().~AUS. 

284 ill. Married women .] — 

The capacity of a married woman in the 
Territory of New Guinea to acquire & 
enjoy property is not limited as at 
common law prior to Married Women's 
Property Acts. — B ooth v. Booth 
( 1925), ,53 C. L. R. 1 ; 41 Argus L. R. 
183 ; 8 A. L. J. 460.~AUS. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

h i. Mode of exclusion — Sulked’ 
nuitter covered oy colonial legislation .] — 
The Tp revisions, relating to fraudulent & 
preferential assignments, of Assign- 
ments Act, 1907, repealed in 1921, 
re-enaoted in 1922, & consolidated in 
Fraudulent Preferences Act, R. S. A. 
1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat, 13 Eliz. o. 5, 8.3, os to 
a penal action. — C onnora tJ. Koli, 
11924] 2 D. L.R. 69; 1 W.W. R. 1050; 
20 Alta. L. R. 206.— CAN. 

PART III. SECT. 2. SUB-SECT. 1.— B. 

a (p. 462) 1. Administrator — Appoint- 
meni--Court of Probate Act, 1867, «. 73 
—Applicable in New Zealand.]— Ct. of 
Probate Act. 1857 (o. 77), s. 73, Is, 
^utalis mutandis. In force In New 
Zealand, & is equally applicable to 
estate as to personal estate. — Be 
Hctntkr, Hhkter V. Hunter & 
Hunter. [1982] N. Z, L. R. 911.— N.Z. 


gg (p. 462) i. Crowii tSuils Act, 185.0.J 
- '(Jrown Suits Act, 1855, is not in 
Coicc in SaHkaichowan. --R. (A.-G. fou 
Sa.sk ATCIIK. WAN) V. MiaU(M\K (NO. 2), 
119:58] 2 W. W. R. 97.- CAN. 

1 (p. 463) i. Examination of 

peiitioner — Evidence Amendment Act, 
1869.] — Sect. 43 of Divorce & Matri- 
monial Causes Act, 1857, was, semble, 
completely superseded & covered i)y 
Evidence Amendment Act, 1869 ; &, 
in any event, is not in force in Alberta 
since it is in direct conflict with sect. 8 
of Alberta Evidence Act, R. S. A., 
1922, c. 87. — Emkna" v. Kmbny (Alta.), 
(19291 1 D. L. R. 253 ; [1929] 3 

W. W. R. 577 ; 24 Alta. L. R. 303.— 
CAN. 

p (p. 463) 1. Expropriation — Land 
Clauses Act, 1845 — Not applicaide in 
Ontario.]-~Re. Mayo v. Toronto City, 
(19291 3 D. L, R. 890 ; 64 O. L. K. 
139.— CAN. 


r ( p. 4 63 ) i. Not applir(if)le to New 

South Wales.]— UvAP v, FrrzciERALP 
(1931), 48 N. S. W. W. N. 25.— AUS. 

8 (p. 463) i. A jtpUcidflc to British 

Coluntfna.] — 14 Geo. 3, c. 78, is, I 
think, in force in this Province 
(Clement, J.). — Laidlaw v. Crow’s 
Ni:;=5T Ry. (1909), 14 B. C. R. 169; 
aXfd., 42 S. C. R. 355.— CAN. 


w (p. 463) I. Forfeiture Act, 1870 (c. 
3)— iVof applicable to Saskatchewan .] — 
Noble (Sask.), [19271 1 W. W. R. 
38.— CAN. 

g (p. 463) i. Applicable, to New 

'runswick .] — 9 Anne, c. 41, as 
mended by 5 & 6 Will. 4, c. 41, s. 1, 
in force in New Brunswick. — L b 
LANC V. Thomas (1932), 5 M. P. R. 
91.— CAN. 

r (p. 463) li. Apjilicalde in 

fanitoda. 1— Windsor Hotel Oo. v. 
iLVEKHiLAN. [19341 3 W. W. R. 249; 
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I1935J 1). L. R. {>3{> : 02 C. C. C. 247.— 
CAN. 

f : (p. 463) lit. Tiaheas Corpus Ad <f’ 
I of liinhh- 'Not applicafde to British 
/rwfia.)— Neither the IJabcas Corpus 
Act nor the liill of Bights fonns part 
of the law of Brithh India.— JnTQN- 

HUANATll GifOHlI V. ClTIEF SECKETAUV 

TO Bengal <Jovt. (1932), 1. L. It. 00 
Cal. 364.— IND. 

i (p. 463) i. Insurance- Life Assur- 
ance. Act, 1774 — Not applicahle in 
Saskatchewan.] — Held : Impliedly re- 
pealed by the Saskatchewan Insurance 
Act OH enacted in 1915 & ro-enactod 
in 1924-1925, — Okown Bakkuv, Ltd. 
V. PaKFEIlRKI) AOOIDK .T (NHOTC. Co. 
OF New York, (1933! 2 W. W. It. 
33 ; 4 D. L. H. 117.— C.^VN. 

t (p. 463) 1. Not apjd^calde to New 

South Wales.] -Hazelwood v. Weii- 
BKR (1925), 52 C. L. It. 208 ; 35 

S. H. N. S. W. 140 ; 52 N. S. W. W. N. 
53 ; 41 Aigus L. R. 76 ; 8 A. L. J. 
345.— AUS. 

dd (p. 463) 1. — Apportionment 
Act, 1 870.] — Held; not lu force In 
Saskatchewan. — TJ cjutm v. Torkklbon, 
( 19:501 3 W. W. K. 26 ; 4 D. L. R. 1022. 

—CAN. 

oo (p. 463) I. Applicable to 

Alberta.] — The “ prohibited degrees of 
consanguinity or affinity " referred to 
in 5 & 6 Will. 4, c. 54, are those set 
out In Archbishop Parker’s Table of 
1563, which is printed in the Book of 
Common Prayer of the Church of 
England, & this Act is In force In 
Alberta, except In so far as said table 
Is altered by R. S. O., 1927, c. 127.— 
lie 8kii)LER & Mackif. (Alta.), [1929] 
4 D. L. R. 478 ; 2 W. W. R. 645.— CAN. 

ooo (p. 463) II. Applicable 

to Alberta.] — 5 & 6 Will. 4, o. 54, Is In 
force in Manitoba.— Dejardin v. 



Cases 307— 346a. English and Empike Digest Supplement, 


807. Add. Annotation : — Consd. Be Vocalion 

(Foreign), Ltd. (1932), 48 T. L. R. 626. 

810a. Moneylenders Act, 1927 (c. 21) — Not applic- 
able in Straits Settlements.] — A moneylender 
carrying on business in the Straits Settle- 
ments sued there on a promissory note & 

g ost-dated cheque given in respect of a loan. 

>eft. pleaded that the suit could not be 
maintained, as there was no note or memo- 
randum in writing of the contract in accord- 
ance with English Moneylenders Act, 1927 
(c. 21), 8. G; he contended that that sect, 
applied by virtue of sect. 6 (1) of Ordinance 
No. Ill (Civil Law) of the Colony: — Held: 
the defence failed, because no question arose 
in the suit “ with respect to mercantile 
law ” so as to make English law apply under 
the terms of the Ordinance. — Shaik Saiiied 
Bin Abdullah Bajerai v. Sockalingham 


Chettiar, [1933] A. G. 342 ; 102 L. J. P. C. 
Ill ; 149 L. T. 26, P. C. 

Annotation : — Reid. Nihalohand Navalohand v. McMallan. 
[1934] 1 K. B. 171. 

316a. Limitation Act, 1623 (c. 16) — Extends 

to India.] — East India Co. v. Oditchubn 
(1850), 7 Moo. P. 0. C. 85 ; 5 Moo. Ind. App. 
43; 14Jur. 253; 13 E. R. 811,P. C. 
Annotation: — Folld. Ruckmaboye v. Mottlchund (1853), 
8 Moo. P. C. C. 1. 

316b. 8. P. Ruckmaboye v. Lulloobhoy Mot- 
TICHUND (1853), 8 Moo. P. C. C. 4 ; 5 Moo. 
Ind. App. 234 ; 22 L. T. O. S. 203 ; 14 E. R. 
2, P. C. 

316. Add. Annotation : — Dlstd. Shaik Sahied Bin 
Abdullah Bajerai v. Sockalingam Chettiar, 
f 1 933] A. C. 342. 

324. After this case add : — 

.] — See, now, Statute of Westminster, 

1931 (c. 4), s. 3. 


Part IV. — Ecclesiastical Law. 


325. Add. A nnotation : — Refd. Re Colonial Bishop-* 
rics Fund, 1841, [1935] Ch. 148. 

327. Add. Annotation : — Refd. Re Colonial Bishop- 
rics Fund, 1811, [1935] Ch. 148. 

337. Add. Ayinotation : — Refd, Re Colonial Bishop- 
rics Fund, 1841, [1935] Ci . 148. 

After this case add : — 

Application of Colonial Bishoprics 

Fund, 1841.] — See Charities, No. 981d, 
ante. 


345a. Canada — United Church of Canada — Decision 
not to enter union — Subsequent decision to 
enter in accordance with provincial legisla- 
tion — Invalid.] — By an Act to come into 
force on .Tune 10, 1925, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an agreed basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Canada. The congregations of the uniting 
Churches were to become congregations of 


I)E.TARmN, [1932] 2 W. W. n. 237.— 

CAN. 

q (p. 404) i. Sei-ofJ .] — StatutoH 

of Set-olT, 1729 & 1735, arc etill In 
force in New Zealand. — B usiiill v. 
Mklviluc, [10341 N. Z. L. R. Supp. 
211 ; G. L. R. 809.— N.Z. 

r (p. 464) i. JudicaUire Acts — 

Rales under — Not applicable in On- 
tario.] — The effect of rule 2 of the rules 
of 1913 is to make thoso rules a com- 
plete code of procedure, either by 
Bpoclal provisions or by analogy, & the 
practice in England no longer obtains 
in Ontario. — K kmp v. Beattie, [11)29] 
1 D. L. R. 55 ; 03 O. L. R. 170.— CAN. 

r (p. 464) ii. Procedure in forma 

pauperis — 11 //cii. 7, c. 12 — AppUcalde 
in RritisJi Columbia.] — Bland v. 
Aonew, [19.32] 3 W. W. R. 222; 4 
D L. R. 464 ; 46 B. C. R. 230.— CAN. 

r (p. 464) iil. 

The statute of 11 Hon. 7, o. 12, entitled 
“ A moan to help & speed poor persons 
In their suits,” is In force In British 
Columbia. — B land v. Aqnew (No. 3), 
[19.33] 3 W. W. R. 88; 4 D. L. R. 756; 
47 B. O. R. 7.— CAN. 

t (p. 464) 1. Real Estate Cliarges Act. 
1867 (c. 09), 8. 2 — Applicable to 

Saskatcliewan.] — Re MauDouoall, 
[1927] 3 D. L. R. 464; [1927] 1 

W. W. R. 612 ; 21 Sask. L. R. 397.— 
CAN. 

ee (p. 464) 1. Application 

in Canada.] — Held : the question of 
liioitation of liability was governed 
by Merchant Shipping Act, 1894, & 
not hy the Canada Shipping Act, since 
the Colonial Laws Validity Act had 
not been abrogated by British North 
America Act & the Statute of West- 
uduster, has no retroactive effect. — 
Canada Steamship Lines, Ltd. r. 
Emile CnARi.AND, Ltd., [1933] Ex. 
O. R. 147.— CAN. 


eg (p. 464) I. Charging order .] — 

Solicitors Act. 1860, s. 28, is in force in 
Saskatcliewan & must be given full 
effect in matUiirs of practice & pro- 
cedure in the cts. thereof. Under Its 
provisions, the ct. has power, in any 
procoetlings, to make a charging order 
in favour of a solr., with resiioct to his 
taxed cost, 8, against any property re- 
covertid through his Instrumentality ; 
& tho charge may be granted not only 
upon the intorest in the preserved 
property of those by whom tho solr. 
was employed but also upon the 
Interests of others intorested In the 
preserved property who get tho benefit 
of its preservation, even though they 
were not parties to the action. — 
Bloomaert V. Dunlop, [1930] 1 

W. W. R. 270 ; 2 D. L. R. 30 ; 24 
S. L. R. 261.— CAN. 

mm (p. 464) I. Applicable to 

Alberta.] — Lamb r. Lamb, [1925] 4 
D. h. R. 526 ; [1925] 3 W. W. R. 397. 
—CAN. 

b (p. 465) i. Applicable to 

India.] — The above Act extends to 
India, &, applies to Hindoos & Mahomo- 
daris as well as Europeans, in civil 
actions in the Supreme Ct. — Ruckma- 
BOYE V. Lulloobhoy Mottiohund 
11853), 6 Moo. Ind. App. 234.— IND. 

e (p. 465) I. » Mercantile Law 

Amendment Act, 1856, s. 14 — Applic- 
able in Saskatcheuan .] — Imperial Bank 
OF Canada v. Kuszks, [1932] 3 W. W. 
R. 180.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2. 

hh I. PreiHously in force in 

another Province.] — Where a statutory 
provision had been In force in another 
province before Its enactment in this 

C Vince It will be presumed to have 
n adopted with tho construction 
placed upon It by the eta. of that 
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province. — Re WiNxVIPeo Saddlery 
Co., Ltd., [1934] 3 W. W. R. 1 ; 42 
Man. L. R. 448.— CAN. 

hh ii. .] — Tho inter- 

pretation put by tho cts. of another 
province on a statute of that province 
which was afterwards introduced into 
Manitoba should ]>o followed by tho 
Cts. of Manitoba. — Broadbent v. 
1600 Club op Souitikrn Manitoba, 
[1935] 1 W, W. n. 353 ; 2 D. L. r! 
H02 ; on appeal, [1935] 2 W. VV. R. 539 ; 
2 D. L. K. 227 ; 43 Man. L. R. 221.— 
CAN. 

kk i. Provincial statute taken from 

Imperial statute.] — In interpreting a 
taxing provision taken by the legisla- 
ture of Ontario from an Imperial 
statutory provision as amended, but 
wittiout previous legislative history in 
Ontario, it is not permissible to con- 
sider the evolution of the Imperial 
provision or decisions based tlioroon. — 
A.-G. FOR Ontario v. Perry, [1934] 
A. G. 477 ; 51 T. L. R. 1 ; 78 Sol. Jo. 
488, P. C.— CAN. 

PART IV. 

s 1. Requisites of conversion to 

Hinduism.] — In the Indian Sue 
cession Act (XXXIX. oP 1925), the 
term ” Hindu ”l8 used In a theolugloal, 
as distinguished from a national or 
racial sense. A person of non -Hindu 
origin can become a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-roquislto for being 
a Hindu. It is a question of fact in 
each case whether a given person Is a 
Hindu or not. A European does not 
become a Hindu merely because he 
professes a theoretical allegiance to the 
Hindu faith, or is an ardent admirer & 
advocate of Hinduism, & its practices ; 
but If he resides long in India, abdicates 
his religion by a clear act of renuncia- 
tion, & adopts Hinduism by under- 
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the United Ohurch, & their property was to 
vest therein. By sect. 10, however, ii any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 
& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1925, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church : — Held : as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so ; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 


acceded to, its property vested therein under 
s. 8 {a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at present had not provided means 
whereby a later union could be effected. — 
St. IjUke’s I*hesbyteria.n Congreoatton 
OP Saltsprinos Trustees v. Cameron, 
ri9B0] A. C. 673 ; 99 L. J. P. C. 206 ; 143 
I.. T. 601, P. 0. 

349 . For “ No. 325, ante ” read : — 

It is the undoubted prerogative of the 
Crown to receive appeals in all Colonial 
causes, k> by 25 Hen. 8, c. 19 (by which 
the mode of appeal to the Crown in Eccle- 
siastical causes is directed), it is by sect. 4 
enacted, that “ for lack of justice at or in 
any of the cts. t)f the Andibishops of this 
realm, or in any of the King’s dominions, it 
shall bo lawful to tiie parties grieved to 
appeal to the ICing’s Maj(isty in the King’s 
Ct. of Chancery,” an (mactmcint wliich gave 
rise to the Commission of Delegates, which 
was abolished by 2 & 3 Will. 4, c. 92, & for 
which the Judicial Committee of the Privy 
Council is by 3 4 Will. 4, c. 41, now sub- 
stituted . — Re Natal (Bl'^hop) (1864), 3 

Moore, N. S. 115; 5 Kew Pep. 471; 12 
D. T. 188; 11 Jur, N. W. 353; 13 W. R. 
549; 16 E. R. 43, P. C. 


froiiiff formal conversion, prives up, alonjr 
with Chi’lstianity, his Christian name 
& (Iclibcratoly assumes a Hindu name, 
marries, iu accordance with Hindu 
religious rites, a person who Is a Hindu 
by racic <S: rellfflon, & cuts himself off 
from his old environments, takes to 
the Hindu mode of life. In such a case 
the Ct. may justly come to the conclu- 
sion that he Is a Hindu within Indian 
Succession Act, A European who 
becomes a Iliridu is goveniod by Hindu 
law, the test in such case being not 
flomiell, but religion. —Moratui v. 
A OMrNTSTRATOR-GEXF,KA.L OF MADRAS 
(11)28). I. L. R. 52 Mad. 16().~IND. 

8 ii. .] — Whether a Chinese is a 

Buddhist or not is a question of fact. — 
Tax Ma Siiwe Zix v. Tan Ma Nowk 
ZiN (1932), I. L. R. 10 Ran. 97.— IND. 

Canada — United Church of Canada .] — 
See copies in Euolesiastical Law, Part 
VIH., Sect. 9. 

sg. South A frica — Property originally 
vested in Lord Bishop of Cape Town as 
trustee — Appointment of new trustee .] — 
Petitioners, wiio wore churchwardens 
& members of Trinity Church, Cape 
rov\Ti, applied for an order appointing 
trustees to administer the trusts attach- 
ing to the property upon which the 
church was built. The property in 
question was transferred on Nov. 7, 
1S49, to “ the Lord Bishop of Capo 
lovvn & his successors In the said See 

trustees In perpetuity, for ccclesi- 
^tical use in connection with the 
Chuieh of England In this colony.” 
Notice of the application had been 
plven to the present Archbishop of 
^pe Town & the Regik-rar of the 
Diocese of Cape Town, who were cited 
^ resps. on an objection in limine 
taken by resps. the ct. held that inas 
much as there was no natural person 
office of Lord Bishop of 
pape Town as it existed in 1849, the 
trusteeship was vacant. The objeo- 


tlf)n Dt was accordingly over- 

ruled, Sc tiic matter postponed to 
allow resps. to 'dace further ovidemic 
before tlio ct. furriie; evidence having 
now been producod on affidavit : — 
Held : (1) assuming uhat Act No. 3 

of 1873 had no application in the 
pn^Hont case, the ct. had ])ower under 
tlio common law on failure of original 
trustees to apx)o!nt trii.stcoH ,* (2) the 
Lord Bishop of Cape Town was 
originally a l)arc trustee Si iic* nnuo, 
the congregation of Trinity Chnrch, 
as the benclicial owners of the property, 
bad sufficient interest In tlio propert y 
to entitle them to make tl»e present 
application, & appets. being <luly 
authorised by the congregation to make 
tlie application accordingly laid locus 
standi to apply ; (3) the decision in 

Merrirnan v. Williams (Fo<»rd, 203), 
that the Church of the Province of 
S. A. was not part of the Clmrch of 
England was iiuafTccted by tin? fact 
that the former church hud adopted 
a new canon. No. 34, providing for a 
final aijpcal in matb'rs of faltli Si. 
doctrine to a consultative body of 
which the Arcbi)p. of Canterbury was 
president, Se that therefore the ct. waa 
)>ouud to hold the Chiu'oh of the 
Province of S. A. was a different 
religious association from the Church 
of England ; (4) though the Crown 

had refused to exorcise its power of 
appointment of bishops In self-govern- 
ing colonies or dominions & had left 
the churches In such countries to 
organise themscives as voluntary 
asBoens., nothing had been plac*Ajd 
before the ct. to show that the Crown 
had delegated its power of appoint- 
ment In the Cape I^ovlnce to the 
Church of the Province of S. A., or 
that it had recognised the persons 
appointed bishops of Cape Town by 
that church as legal successorB to the 
Lord Bishops of Cape To>vn created 
by the Letters Patent of 1847 or 1853 ; 


(5) iu noiKi of tho cases of /te Trinity 
lurch (1 8. < 17 i), Cape Divisional 
(hnniril v. Bishop of (Jape Town (4 
8. C. 4Hr>) & an order of 188G antlm- 
rlHlng Bl.slioj> West-.ioncs to mtgo. 
Trinity Ciiurch, luid the et. roc(»giilHed 
hishoi)H elected l)y tlie (Jiiurch eff the 
IToviiu^o of 8. A. as siicceseors to the 
Lord Bishop of Caj>c I'own ; (G) the 

l^egisiature had iioL hy the passing of 
Acts Nos. 30 (1H(>()). 9(J89I), 1 1 (1891), 
21 (1897), 27 (1909) recognised bishops 
edectod by tl»o (Jiiurcb of tijo Province 
of S. A. as legal Huce.rssorH to the J.<ord 
Blshof) of (June 3V)wn more partleularly 
by reason o; tlio fact that all sucfi 
Acts were private iiills Introduced into 
]‘arliainent by the parl-los interested ; 
(7) no acts arnountlMg to acqulcHcence 
or estopfudh on the part of the congre- 
gation of 3'rinity ('Imrcli so as to 
d(}bar llieni from niai.lng the present 
application had been pie ' cd before tbo 
ct. ; (8) as It therefore appeared that 
there was no living persori occupying 
the position of trustee, u. wits lueum- 
bent on tlio et. to appoin* some fit & 
Tiroper person to exeeute tbo trust 
under which the property was hold, Sc 
In making such apnoiutment the 
[icrsons beneficially Interested in the 
trust were tlie persous whose interests 
wore imtinly to be considered ; (9) 

though tfie Archiip. of Cape Town was 
the vorson most nearly corresponding 
t<) tlie f uccessor in title to the Lord 
Bis 1 1 op c)f Cape Town, in view of certain 
differences between the clmrch of 
which ho was head, & the congrega- 
tion in question, it was not desirable 
to apx>t)lnt him trustee, but that 
wrtam trustees for the congregation 
in connection with other property 
held by it should be appointed, the 
appete. to pay the costs of the appli- 
cation & the resps. ejc officio the costs 
occasioned by their opposition. — Bar- 
ROLD V . Tknnant, 11932] S. C. 40(5.— 
S. AF. 
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Part V. — Extradition and Fugitive Offenders. 

353. Add, Annotation : — Refd. R. v, Brixton Prison Governor, Ex p. Bidwell, [1937] 1 K. B. 305. 


Part VIII. — Property in Land 


369. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

372a. Vesting of lands now forming 

Saskatchewan.] — The effect of the Order in 
Council of June 23, 1870, whereby Rupert’s 
Land & the North-Western Territory were 
admitted into <fe became part of the Dominion 
of Canada, <fe of sect. 6 of the Rupert’s Land 
Act, 1868, was that the lands therein which 
were then vested in the Crown, & now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, & the Dominion was given 
full control to administer them for the pur- ] 
poses of Canada as a whole, not merely for 
the inhabitants of the area. The Dominion’ 
Lands Act, 1872, & sect. 21 of the Alberta Sc 
Saskatchewan Acts, 1905, were therefore 
validly enacted by the Parliament of Canada. 

• — Re Natural Resources (Saskatchewan), 

[1932] A. C. 28, P. C. ; mh nom. A.-G. op 
Saskatchewan & A.-G. of Alberta v. 
A.-G. FOB Canada, 101 L. J. P. C 11 ; 146 


L. T. 60, P. 0. ; 48 T. L. R. 24 ; 75 Sol. Jo. 
780, P. 0. 

874. Add. Annotation: — As to (1) Refd. R. v. 
Jalbert, A.-G. of Quebec v. R. (1938), 82 
Sol. Jo. 262. 

874a. What amounts to.] — R. 

V. Jalbert, A.-G. of Quebec v. R. (1938), 
82 Sol. Jo. 262, P. C. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, Is the sole owner of 
the foreshore Sc bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — Montreal 
C oRPN. V. Montreal Harbour Comrs., 
Tetreault V. Montreal Harbour Comrs., 
A.-G. FOR Quebec v. A.-G. for Canada, 


PART VIII. SECT. 1. 


370 1. Canada — Respective rights oj 
Dominion dt Province — Territory ceded 
to Indians — British North America Act, 
1867 (c. 8).] — PiioviNCB OF Quebec 
V. Dominion of Canada, Re Dominion 
OF Canada & 1'uovinces of Ontario 
& Quebec, Re Indian Claims (1898), 
30 S. C. 11. 151.— CAN. 

e i, Rights of Dom inion dt 

private person — Grant of land by pro- 
vince before confederation.)— pltf. 
olaimed under a prant Issued by tbe 
province. In 18.57, prior to confedera- 
tion ; — Held : the Crown, eh roore- 
sented by the Dominion under B.N.A. 
Act, 1867, 8. 91 (12), could not grant 
by liconoe power to erect a weir on 
private property. — Delap r. Hayden, 
[1924] 3 D. L. R. 11 ; 67 N. S. H. 346. 
—CAN. 

e II. Public harbours — Ship 

Island.) — The ot. found upon tbe 
evidence that It was open to serious 
doubt if Ship Island was In 1867 
eltuato within the bounds of what was 
then known as Goderich Harbour. In 
any event, it did not then form part 
of tbe said harbour & was not then 
a harbour or river Improvement ; — 
Held : even assuming that Ship Island 
was In 1867 situate within the bonnds 
of the harbour of Goderich, inasmuoh 
as it was not part of the said harbour 
& was not at that time a harbour or 
rtver improvement. It did not pass to 
the Crown in right of the Dominion of 
Canada un^ar sect. 108 of the B. N. A. 
Act.— R. V. A.-G. OF Ontario & For- 
rest, 11933) Ex. 0. R. 44 ; affd., [1934] 
1 D. L. R. 667 ; S. C. R. 133.— CAN. 

• ill. Whai are .) — "Public 

harbours " within B. N. A. Act, s. 108. 
must bo used by boats in exercise of 
a public right, & must have been public 
harbours at the time of Confederation. 
— Owen Sound Transportation Co. 
V. Tackaberrt, [1936] 3 D. L. R. 
272.— CAN. 


e iv. Didian Reserves— -Indians 

not entitled to alienate by lease or sale — 


Right of Croum to recover possession .) — 
R. r. McMaster, [1926] Exch. O. R. 
68.— CAN. 

e V. .] — By a docu- 

ment dated Mar. 10, 1821, " the 
British Indian Chiefs of St. Regis," 
" for themselves &; on behalf of their 
tribe, whom they roprosont," purported 
to lease to C., his heirs & assigns, 
certain land, part of Crown land 
reserved for the Indians, & not ceded 
or surrendered to the Crown by the 
Indians, on Cornwall Island in the river 
St. Lawrence, for 99 years, " & at the 
expiration thereof for another & further 
like period of 99 years & so on until the 
full end & term of 999 years shall be 
fully ended & completed." The Chiefs 
covenanted " that they ore the repre- 
sentatives of the said tribe of St. Regis 
as weU as trustees of their estate & as 
such that they have a perfect right " 
to make the lease. The consideration 
was $100 cash & a yearly rent of $10. 
C. entered into possession on Mar. 10, 
1821, & possession was oontiuued in 
successive assignees, & it was admitted 
in this action that deft, was in posses- 
sion as assignee of whatever rights O. 
had under the lease. The reut was 
paid yearly to Mar. 10, 1920, when the 
Crown refused te accept further rente. 
I'rom about 1876 the rent was paid to 
the Department of Indian Affairs, for 
the benefit of the Indians. The lease 
was registered at the Department of 
Indian Ailairs in 1876. There was In 
evidence a letter of Feb. 26, 1875, 
from an offlolal of the Department to 
one B., an Indian, in reply to a letter 
from B., not product, in terms 
apparently recognising rights of O. 
under the lease. The Crown notified 
deft, to give up possession at the 
expiration. Mar. 10, 1920, of tbe term 
of 99 years ; &, deft, not complying. 
It took proceedings to recover posses- 
sion of the land, as ungraoted Crown 
lands reserved for the Indians : — 
Held : the Crown was entitled to 

E ossefision. The. lease was invalid in 
iw the ohiefs had no power to make 
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it, & the taking of it violated the 
Proclamation of 1763 respecting 
Indians & Indian lands, & subsequent 
enactments. — Easterbrook v. R., 
[1931] S. C. R. 210 ; 1 D. L. R. 628 ; 
[19291 Ex. C. R. 28.— CAN. 

e vi. Boundaries — Whether 

extended by acts of possession by 
Indians.]— R. v. Heiblkr (N. B.) (1913), 
13 E. L. R. 375.— CAN. 

e vii. Right to sell cordwood 

cut on unsurrendered reserve land .) — 
Fedan r. McLean (1869), 29 U. 0. R. 
202.— CAN. 

e viii — Sale by Indian before 

receipt of Crown patent — Indian Act, 
R. S.C. 1906, c. 81. 8. 102.]— Sander- 
son V. Heap (1909), 11 W. L. R. 238. 
—CAN. 

e ix. Power of Crown to 

grant licence.) — The legal title to lands 
in an Indian reserve Is In the Crown, & 
the Crown may grant a licence of such 
Ian ds for the purpose of constructing a 
highway. — Point v. Dibbleb Con- 
struction Co., [1934] 2 D. L. R, 785 ; 

0. R. 142.— CAN. 

e X. St. Francis River.) — St. 

B>ancls River, or the thirty-mile 
stretch of it above Lake St. Peter, is 
a navigable & floatable river within 
Art. 400 C. C. (Quebec), & is part of 
the Crown domain In the right of the 
Province of Quebec. The banks 
bed are the property of th^ Province. — 
St. Francis Hydro Kleotrio Go. v. 
R., [1937] 2 D. L. R. 353.— CAN. 

f i. Compulsory acquisition of 

land— Rights against State — Mines dt 
minerals.) — All lands acquired by tbe 
Commonwealth by compulsory pro- 
oess, iuoluding royal metals & other 
minerals therein, vest In the Common- 
wealth freed & discharged from all 
reservations, rights, royalties, con- 
ditions, & obligations of any kind 
whatever to the State wherein they 
were situated, subject to payment of 
compensation. — Commonwealth v. 
New South Wales (1923), 83 0. L. K. 

1. — AUS. 
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[1926] A. 0. 299; 95 L. J. P. C. 60; 134 
L. T. 578; 42 T. L. R. 98, P. 0. 

378b. Boundary between Canada & Newlound- 

land*] — The effect ot various Orders in 
Council, Proclamations, & Statutes being to 
gtve the Govt, of Newfoundland, not mere 
rights of inspection & rej^lation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself was capable of being defined 
by metes & bounds : — Held : the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. — Re Boundary 
BETWEEN Canada & Newfoundland in 
Labrador Peninsula (1027), 137 L. T. 187 ; 
43 T. L. R. 289, P. C. 

Annotation Refd. Jardine v. A.-G. for Newfoundland 
(1932), 48 T. L. H. 199. 

379a. West Africa — Extent of tribal lands— 
Validity of award.] — In an action involving 
the extent of the tribal lands of two neigh- 
bouring chiefs in West Africa the appellate 
ct. by consent cererred to the final decision 
of a named arbitrator the question whether a 
tract of land shown on the survey plan 
belonged to pltf. or deft. The arbitrator, 
after hearing evidence inspecting the dis- 
puted area, which was about 100 square miles 
in extent, awarded to pltf. the land on one 
side of a line which he drew upon the plan, 
being about a quarter of the whole, & 
awarded the rest to the deft. Proni his 
award, which referred in detail the 
evidence, it appeared that he based his a^^ard 
upon evidence of occupation & possessio n I 
of seventeen small hamlets or places ; of ■ 
these three were within the part awarded to 
deft, although the evidence mentioned was in 
favour of pltf. ; — Held : it was competent 
to the arbitrator to award part of the area 
to the pltf. & part to deft., but the award 
should be set aside, because the evidence upon 
which it was based was not evidence of title 
to any area larger than that possessed nor as 
to any boundary, & the arbitrator had mis- 
conceived his duty under the reference in 
that he had based his award not upon title 
but upon what ho considered was a fair 
division between the parties. — Kobina Foli 
V. Obeng Akesse, [1934] A. C. 340 ; 103 
L. J. P. C. 86 ; 151 L. T. 3, P. 0. 

381. Add. Annotations: — Apld. A.-G. for Alberta 
i;. A.-G. for Canada, [1928] A. C. 475. Refd. 
Toronto (City) Corpn. v. R., [1932] A. C. 98. 


381a. .] — A.-G. FOR Alberta v, 

A.-G. FOR Canada, No. 98a, ante. 

386. After this case add : — 

.] — SeCy alsOy British North America 

Act, 1930 (c.,26). 

385a. Sale of — Acceptanoe of offer — By 

making Order in Council.] — (1) Sect. 15 of the 
Department of Railways & Canals Act, 
R. S. C., 1906, which provides that no deed, 
contract, document or writing relating to a 
matter under the control or direction of the 
Minister shall be binding upon His Majesty 
unless signed in accordance with the sect., 
does not apply to a contract which is not 
embodied in an instrument or instruments 
in writing intended to be signed by some one 
on behalf of the Crown. Wliere, therefore, 
a written offer for the purcluise of Crown land 
which hiis come under the control of the 
Minister provides tlmt the offer, if accepted 
by an Order in Council, shall constitute a 
binding contract in the terms of the offer, 
there is a binding contract if tlie Order in 
Council is made, whether or not it is com- 
municated to the purehe-sor, provided that 
the Minister has coiiH<‘!nlc.d to the contract 
so as to satisfy sects. 3 (2), 7 of the above 
Act. 

(2) Althougli the (h^-wn is not named in 
sect. 17 (7) of Ontario Judicature Act, 1881, 
reproduced in sect. 11 o! Mercantile Law 
Amendment Act ( H. S. Ont., 1927), tlio sect, 
prevents tlio Crown Iroju treating time as 
being of the essence of a contra<;t if before 
the Act of 1881 it would not have been so 
regarded in a ct. of eqiuiy in an action 
between subjects. Tl\e (?x])ression “ the 
rights of His Majesty ” in sect. 10 of Inter- 
pretation Act (H. S. Ont., 1927), means tl)e 
accrued rights of His Majesty, A does not 
cover mere possibilities such as rights whicii, 
but for tlje alterations mad(‘ by sect. 17 (7) 
of 1881 Act in the g(Ui(.‘ral law, might have 
accrued thereafter under some future con- 
tract. — Dominion Building (]orpn., Lro. v. 
R., [1933] A. 0. 533 ; 102 T.. J . P. 0. 170 ; 
149 L. T. 337 ; 19 T. L. H. 510, P. C. 

385b. — - Completion — Whether time of 

essence of contract.] — Dominion Building 
OoRi’N., Jttd. V. R., No. 385a, ante. 

385c. Timber — Refund of dues to entrant 

for homestead — Liability of Province.] — 

Sect. 47 ( / ) of the Tbnber Regulations, made 
under Dominion Lands Act, R. S, C., 1927, 
c. 113, roquirod the holder of an entry for 
a lioriKistead to pay duos upon timber cut 


379 i. South Africor—Restrictimi of 
V^ospecting dS* mining — Whether Pro- 
('lamaiion vUra vires .] — R. v. Nolte, 
(19281 App. D. 377.— S. AP. 

tp. India — iMnd held by Ea^t India 
(company .] — A village not ponuaiiontly 
MReased was granted by the East 
India Co. in 1843 to the predecessor 
of pltf. with a condition restraining its 
alienation wlthont the Govt.’s previous 
sanction ; — HeTd .* though the formal 
^sumption of sovereignty in India by 
the Crown was only in 1858, yet the 
poss^lons were, as provided by the 
protons Charter Acts, held by the 
East India Co. only as the delegates of 
« trust tor the Crown. — Secbetart 

OP STATE FOR IKDTA V. RaJA PABTHA- 
SARAT^ App A Rao ( 1926 ), 1 . L. R. 49 
Mad. 349 .— IND. 


PART VlII. SECT. 2. 


q i, Whether sale of ordnance 

land canceiled,]~^\m\'HY v. R. (1892), 
3 Exch. C. R. 75.- CAN. 


q il. Timber cat on Crown lands 

— Necessity for marking ] — Hakrihon 
Bay Co., Lti>. r. Gautuieh (1925), 35 
B. C. R. 498.— CAN. 


q iii. Decis-ion of Minister of 

hands f Forests Sr Minej) — Effect of .) — 
The decision of the above Minister In 
favour ot the Issuing of a patent is 
moredy an intimation that he will 
recommence snch Issue : it is not a 
final adjiidlcjation & does not blud the 
Oovm. — Kitzpatrjok v. H., [1920] 4 
D. L. R. 239 : 69 O. L. R. 331.— CAN, 


r i. Canal Reserve, Ottawa .] — 

Held : legislation with respect to 
Ordnance lands vested in the Provlnoo 
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ot CanadM tlie lands compiisod in 19 
Viet. e. 45, Bobod. 2, Sr ajjy tnjst with 
which the lands were Inpressed was 
pul an end to as to the lauds under that 
schedule by such lei?islatiou, & 7 Viet, 
e. 11 gave power to sell any vacant 
land not required for military or canal 
purposes or for the Ordnancse Dept. — 
Ottawa (City) v. Gkanp Thunk Ry. 
Co.. Ottawa (City) v. Ottaw'a & Niew 
York Ry. Co. (1920), 04 D. L. R. 337 ; 
60 O. L. R. 239.--CAN. 

t i. S. P. R. t?. CUDDIHY (1831), 2 
Nfid. L. R. 8.— NFLD. 

1 11. S. P. R. r. Ryan (1831), 2 Nfld. 
L. R. 47.— NFLD. 

a i. Agreement to exchange — 

Necessity for consent of CommissUmer of 
Crovm fjands— Duty of transfer or. \— 
May V. Daly, (19271 3. A. 8. K. 428.— 
AUS. 



Cases 885c— 392c. English and Empirb Digest Supplement. 


& sold by him to persons who were not 
actual settlers, but provided that the dues 
paid should be refunded upon the entrant 
obtaining a patent for the homestead. 
Subsequently agreements were made, & 
obtained statutory effect in 1930, whereby the 
Dominion transferred the Crown lands in 
Manitoba, British Columbia, Saskatchewan, 
& Alberta to those respective Provinces. 
The agreements each provided that the trans* 
fer should be subject to any trust existing, & 
to any interest other than that of the Crown, 
in respect of the lands ; that any payments 
already received by the Dominion in respect 
thereof should continue to belong to the 
Dominion ; & that the Province would carry 
out every contract to purchase or lease the 
land transferred, & “ every arrangement 
whereby any person has become entitled to 
any interest therein as against the Crown ** : 
— Held : the obligation to refund the dues 
was an “ arrangement ” within the above 
cited words of the agreements, & accordingly 
it was binding upon the respective Provinces. 
— Re Timbeu Regulations, Refund op 
Dues Under, [1935] A. C. 184 ; sub nom. 
A.-G. FOR Manitoba v, A.-G. for Canada,, 
104 L. J. P. C. 41 ; 152 L. T. 362 ; 61 

T. L. R. 242, P. C. 

890a. Dedication as naval depot — 

Revocation of dedication.] — Au8trai.,ia Com- 
monwealth V. New South Wales State, 
No. 56a, ante, 

890b. Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry. — Laffer 
V, Gillen, [1927] A. C. 886 ; 90 L. J. P. C. 
160 ; 137 L. T. 701“; 43 T. L. R. 694, P. C. 

391. Add. AnnolatiouH : — Apld. Sunraonu v. Disu 
Raphael, [1927] A. C. 881. Dlstd. Sakariyawo 
Oshodi V. Moriamo Dakolo, [1930] A. O. 607, 
P. C. Refd. Sobhuza II. V. Miller, [1926] 
A. C. 518 ; Bakare Ajakaiye v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679 ; Eshugbayi Eleko v. Nigeria Government 
(Officer Administering), [1931] A. C. 062. 

391a. Lands acquired under Public Lands 

Acquisition Ordinance — Right of chief to 
compensation.] — The Govt. of Nigeria 
acquired under the Public Lands Ac<pisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of Ms family & 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt, grant 
had been made to a headman placed in 
charge of the compound ; — Held : the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 


versionary right ; the Govt, grant did not 
affect the respective rights of the cMef & 
the occupants to the compensation. — Sakari- 
yawo Oshodi v. Moriamo Dakolo, [1930] 
A. C. 667 ; 99 L. J. P. 0. 233 ; 144 L. T. 36 ; 
46 T. L. R. 699, P. O. 

Annotationa : — Refd. Idewu Inasa v. Sakariyawo Osbodl, 
fl934] A. C. 99 ; Sakariyawo Oshodi v. Brimah Balogiin & 
Scottish Nigerian Mortgage & Trust Co., [1936] 2 All E. R. 
1C32. 

892a. Kenya — Sale of Grown lands by auction — 
Restriction to Europeans. P-Under the terms 
of the Crown Lands Ordinance, No. 12 of 
1916 of Kenya, for the lease or sale of Crown 
lands : — Held : there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
were employed therein as domestic servants, 
& the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 11, 1928, on an ex parte application 
for mandamus by appct. who was an Indian 
subject of His Majesty resident in Mombasa, 
made by him on Aug. 8 not approved. — 
Local Government Lands & Settlement 
Comr. v. Kaderbhai, [1931] A. C. 662 ; 
100 L. J. P. C. 124 ; 146 L. T. 265, P. C. 

Annotation : — Refd. Eshugbayi Eleko v. Nigeria Govern- 
ment (Officer Administering), [1931] A. C. 662. 

392b. Lagos — Alienation of native land — Acquies- 
cence by chief.] — Certain lands in Lagos were 
granted by the British Crown as family 
lands to Chief Oshodi Tappa, head of the 
Oshodi family, in 1862. Subsequently he 
divided the lands into 21 compounds & 
appointed a head, at that date a slave, who 
upon emancipation later became an arota, to 
each compound & in 1869 the Government 
issued a series of Crown grants absolute in 
form to the various heads of the compounds 
so appointed. In 1913 an arota purported 
of himself, & without reference to the Oshodi 
family to convey or transfer an absolute or fee 
simple interest in part of his compound, & 
in 1927 the purchaser in 1913 claimed to bo 
entitled to the fee simple as the result of a 
subsequent acquiescence by certain members 
of the Oshodi family. There was in fact 
no chief of the Oshodi family for about twenty 
years of the relevant period : — Held : as 
there was no consent by the chief & his 
family as a whole to the transfer, an absolute 
fee simple title in the property did not pass, 
& there was no sufficient subsequent ac- 
quiescence by the family. Observations as 
to the application of the doctrine of laches to 
places where native law is in a fluid state. — 
Sakariyawo Oshodi v. Brimah BIlogun & 
Scottish Nigerian Mortgage & Trust Co., 
Ltd., [1936] 2 AU E. R. 1632 ; 80 Sol. Jo. 
753, P. C. 

392o. Gold Coast — Ownership — Exclusive Juris- 
diction of Divisional Court.] — After notice has 
been given under the Public Lands Ordinance 


880 l. Australia — Right of New Smith 
Wales — To Garden Island.] — Held : 
New South Wales was entitled as 
against the Ckimmonwealth, which 
claimed in right of the Imperial Govt., 
to poseession to Garden Island. — 


State op New South Wales v. 
Commonwealth (1926), 38 C, L. R. 
74.— AUS. 

so. India — Transfer — Necessity for 
deed .] — A deed duly executed by the 
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officers named in 22 & 23 Viet. c. 41, Is 
necessary in order to transfer the 
ownership of Crown lands. — Rupan 
SiNQH V. Akhaj Singh (1930), I. L. R. 
10 Pat. 203.— IND. 



(c. 142 of the Laws of the Gold Coast Colony) 
by the Colonial Secretary of the Colony of 
the proposed acquisition of lands for the 
public service the Divisional Ct. of the Gold 
Coast is, under the Ordinance, & particularly 
sects. 6 & 7 thereof, the proper tribunal to 
determine the amount of compensation due 
in respect of the lands, & also any case of 
disputed interest in or title to the lands. 

Where, therefore, an action had been begun 
in the Native Tribunal of Cape Coast in- 


Vol. XVn.— Dependencies. Cases 892c — 4408. 

volving a claim to land ■wliicli was the subject 
of a notice issued by the Colonial Secretary 
of the Colony, & under the Lands 

Ordinance, in which deft, in the action 
before the Native Tribunal was a party, were 
pending in the Divisional Ct., the proceedings 
before the Native Tribunal were miscon- 
ceived Sc should have been stayed. — Jackson 
V, Cooke, [19:17] A. C. 205 ; [1930] 3 All D. R. 
680 ; 100 I.. J. P. 0. 8 ; 150 L. T. 225 ; 81 
Sol. Jo. 12, 1\ C. 


Part IX. — Judicial Committee of the Privy Council. 


393 a. Not refusal of Governor-General of 

Canada to grant flat under Petition of Right 
Act.] — The Governor- General of Canada, in 
deciding under sect. 4 of Petition of Right 
Act of Canada whether to grant his fiat, 
does not act ar-: i “ judicial officer ’’ within 
the meaning of Judicial Committee Act, 
1833 (c. 41), H. 3, & consequently an appeal 
from his refusal does not lie to His 
Majesty in Council. — Lovtbond v. Canada, 
Governor-General. [1930] A. C, 717 ; 99 
L. J. P. C. 178 ; 144 L. T. 47 ; 40 T. L. R. 
618; 75 Sol. Jo. 278, P, C. 

394. Add. Annotatiofis : — Folld. Strickland (Lord) 
V. Griraa, [1930] A. C. 285. Refd. Nadaa v. 
R., 11920] A. C. 482. 

894a. Special Jurisdiction given by 

Letters Patent.] — Tlie Malta Constitution 
Letters Patent, 1921, provide by art. .33 ‘‘ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided bv our Ot. of Appeal in 
Malta.” The Ct. of Appeal having held that 
the election of the second & third applts. to 
the senate was null & void, Sc special leave to 
ax)peal to Uis Majesty in Council having been 
granted : — Held : the intention of the above 
article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an apx>eal to the Crown 
under the prerogative to admit an appeal ; 
& accordingly that the appeal should be 
dismissed. — Strickt.and (Lord) v. Grima, 
[1930] A. C. 285 ; sub nom. Parnis v, Aotu8, 
99 L. J. P. C. 81 ; 142 L. T. 380 ; 40 T. 1.. R. 
194, P. C. 

398a. Supreme Court of Palestine — Sitting as court 
of first Instance.] — Jerusalem- Jaffa Dis- 
trict Governor v, Suleima.n Mubra, No. 
20a, ante, 

401. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

402. Add. Annotation : — Refd. Seneviratne v. R., 
[1936] 3 All E. R. 30. 

405. Add. Annotation ;~-Consd. Re Transferred 
Civil Servants (Iceland) Compensation, [1929] 
A. C. 242. 

406. Add. Annotation ;-~Consd. Re Transfemd 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 


423. Add. Annotation : -Consd. Ambard v. A.-G. 
for Trinidad & Tobago, [1930] 1 All 10. R. 
704. 

426. Add. y\nnotation : — Consd. Ambard v. A.-G. 
for Trinidad A 3a:>bago, ( 1930] 1 All E. R. 704. 

430a. — — • Penalties.] — On a ]>r(4iminary obje(’tu)n 
raised by rasp, as to f In* (a)mpeteiHy of the 
appeal '.-—Held : it is (:om[)etcnt t-o His 
Majesty in Council to givr* leaves to apr)eal Sc 
to entertain ap|)c*als against ordeTS of cts. of 
i’(,‘Cord oversts'is im[)OrUfig ie!S tor con- 

temr)t of (;t. — Amhaiu) v. A.-G. i''oii Trinidad 
Sc Toraoo, [193(*>1 a. i:. 322; 11930] 1 All 
E. R. 704 ; 105 L. J. P. i'. 72 ; 154 L. T. 
010 ; 52 T. L. R. 335 ; 80 Sol. Jo. 344, P. C. 

i 439a. Not concerned with matters of procedure.]— 

Atta Mohammad v. \l.. No. 5.32a, post. 

442a. .]— British Coal Corfn. v. R., 

No. 447b, post. 

442b. — — .] — Renoef v. A.~G. for Jersey, 

No. 059a, post. 

444a. Creation of special tribunal -To try 

election petitions.]— Strickland (Lord) v. 
Grima, No. 394a, ante. 

445. 4dd. Annotations Consd. British Coal 
Corpn. r. R., [1935] A. C. 500. Refd. 
Nadan i;. K., [1920] A. C. 482. 

446a. — .] — The (Indian) Heljednled Dis- 

tricts Act (XIV. of 1874) giv(!B t he ct. of the 
collector t)ovver to try A determine suits of 
every description, A under the Art the ct. is 
to be considered as the district A jn-incipal 
ct. of (iriginal jurisdiction, A the Act gives 
a right of appeal from the ct. of the? collector 
to the ctA of the Comr. as tlu; highest Ct. of 
Ax>pcal. However, the v\ct provides (r. 9) : 

“ It shall be in the power of the Local 
Government to rchn to the Board of Revenue 
any case in whirJi t Ijo Cornr., on appeal from 
the collector, may have reversed the decision 
of the lower (;t., A the orders of the Board 
in such case shall bo final.” On a 
liminary objection taken to the competence 
of the appeal: — Held: the effect of rule 9 
was to enable the T.ocal Government to 
constitute pro Imc vice the Board of Revenue 
a ct. of second appeal with full ax)X)ella^ 
jurisdiction, but this could not affect His 
Majesty’s prerogative to grant special leave 
to appeal.-— SiNOH (Raja Sard a Mahesh 
Prasad) v. Badri Lal Sahu, [1936] 1 All 
E. R. 361 ; 80 Sol. Jo. 322, P. G. 
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CasM 44'^— 467a. Enolish and Eupire Digest Supplement, 


447a. By Dominion Act — Irish Free State.] — The 

prerogative right of appeal to His Majesty 
in Council from the Supreme Ct. of the Irish 
Free State has been effectively abrogated 
by the Irish Free State Constitution (Amend- 
ment) Act, 1033. The Treaty & Constituent 
Act scheduled to the Irish Free State Con- 
stitution Act, 1922, being parts of an Imperial 
Act, form parts of the statute law of the 
United Kingdom. Before the passing of the 
Statute of Westminster it was not competent 
for the Irish Free State Parliament to pass 
an Act abrogating the Treaty, because the 
Colonial Laws Validly Act, 1866 (c. 63), 
forbade a Dominion I^egislature to pass a 
law repugnant to an Imperial Act. The 
effect of the Statute of Westminster was to 
remove the fetter which lay upon the Irish 
Free State Legislature by reason of the 
Colonial Laws Validity Act. The Irish Free 
State Legislature can now pass Acts repug- 
nant to an Imperial Act. Petition dismissed. 
— Moore v. A.-G. for Irish Free State, 
[1935] A. C. 484 ; 104 L. J. P. C. 60 ; 153 L. T. 
206 ; 61 T. L. R. 604 ; 79 Sol. Jo. 601, P. C. 

447b. — — Canada.] — On a preliminary objection 
to the competency of a petition for speciaL 
leave to appeal to the King in Council from 
* a judgment of the Ct. of King’s Bench 
(Appeal Side) of the Province of Quebec in 
a criminal matter on the ground that the 
petition was incompetent by reason of the 
prohibition of appeals to His Majesty in 
criminal matters by the Canadian Statute 
23 & 24 Geo. 6, c. 63, s. 17 ; the 

petition was incompetent. Before the 
Statute of Westminster, the Canadian Legis- 
lature was subject to the limitations imposed 
by Colonial Laws Validity Act, 1865 (c. 63), 
by which legislation repugnant to an Act 
of tlio Imperial Parliament was declared 
void by sect. 129 of B. N. A. Act, 1867 
(c. 3), & also by the doctrine forbidding 
extra-territorial legislation. Tlieso limita- 
tions were abrogated by the Statute of 
Westminister. Tlie extent of the legislative 
competence conferred on the Canadian 
Legislature in regard to appeals to the King 
in Council in criminal matters must now be 
ascertained from its constituent Act, the 
B. N. A. Act, 1867 (c. 3). The i*ight of appeal 
to the King in Council is a prerogative right, 
& the prerogative cannot be restricted or 
qualified save by express words or necessary 


intendment. Sect. 91 of the Act read with 
the rest of the Act, not by express words, 
but by necessary intendment, does invest the 
Canadian Legislature with power to regulate 
or prohibit appeals to the King in Council in 
criminal matters. Appeal to the King in 
Council is prohibited in precise words by 
sect. 17 of the Canadian Statute 23 & 24 
Geo. 6, c. 63. — British Coal Corpn. v. R., 
[1936] A. 0. 600 ; 104 L. J. P. C. 68 ; 163 
L. T. 283 ; 61 T. L. R. 608 ; 79 Sol. Jo. 541, 
P. C. 

Annotation .— Refd. Renouf v, A.-G. for Jersey, [1936] I 
All K. R. 936. 

462a. Freedom of speech of members of 

legislature.] — Mahomed Abdul Cader v, 
Kaufman, [1928] W. N. 264 ; 66 L. Jo. 
425, P. 0. 

465. Add, Annotation .--Apid. A. -G. for Alberta 
V, Cook, [1926] A. C. 444. 

466a. Patent cases.] — As no question 

of general importance usually arises in a 
patent case, their Lordships deprecated the 
planting of special leave to appeal in cases of 
wiat naturo in which there were concurrent 
judgments. — Pope. Appliance Corpn. v. 
Spanish River Pulp Paper Mills, Ltd., 
[1920] A. C. 269 ; 98 L. J. P. 0. 50 ; 140 
L. T. 409 ; 46 R. P. C. 23, P. 0. 

467a. .] — Tlie case decided ^by the High 

Ct. of Australia followed a decision given 
fifteen years ago in Australia, where the 
point now decided arose incidentally, & the 
decision in that case was by a bare majority 
& had been a matter of considerable judicial 
doubt ever since. In this case some of the 
judges had expressed a strong view that it 
was deshable that the matter should be 
considered finally set at rest by the decision 
of the Judicial Committee. The question 
decided Involved matters of great public 
interest & difficult questions of law : — Held : 
though the Board did not desire to encourage 
appeals from the High Ct. of Australia, or 
from any one of the Dominions, or enlarge 
the class of cases in which such appeals were 
entertained, this case was eminently one in 
which special leave to api^oal to the Judicial 
Committee should be granted. — Jajmes v. 
Commonwealth OF Australia (No. 1) (1936), 
105 L. J. P. C. 57 ; 154 L. T. 363 ; 80 Sol. 
Jo. 109, P. C, 


PART XI. SECT. 3, SUB-SECT. 6. 

447a i. By Dominion Act — New 
Zealand,] — Cos. (Special Liquldatiuns) 
Act, 1934-35, held not to do unoon- 
etltutional or void, but to bo operative, 
beoauae (1) it was within the wm- 
petenoe of the New Zealand Legisla- 
tuTG to make now law, the making of 
which had rendered a further con- 
tinuance of oeitaln legislation useless 
or impossible ; (2) the sUitute in 

a uestlon was not unconstitutional, as 
, did not purport to deprive a litii^nt 
of his right to ask the Judicial Com- 
mittee of the l^ivy Council for leave 
to appeal, & was therefore, not re- 
pugnant to JndioiaJ Committee Act, 
1883, & Judicial Committee Act, 

1844, of the Imperial Pawliamont. — 
Transport Mcttual & General In- 
surance Oo., Ltd. (In Liquidation) e. 
Webber, 11936] N. Z. L. R. 11.— N. Z. 

PART IX. SECT. 4. SUB-SECT. 2.— A. 

448 1. OtnercU ruic.] — Special leave 
to appeal should only be granted where 


the oaae involves matters of public 
interest or some important question of 
law. — R iches v, Cttt of Moose Jaw, 
(19251 4 I). L. R. 326 ; (1925) 3 W. W. 
R. 399.— CAN. 

e I. .1 — The main question for 

decision was whether a certain agree- 
ment between the Muhammedon &; 
Hindu communities of a town regard- 
ing religious processions which bad 
been brought about by the Sub- 
D1 visional Officer a few years ago, & 
whioh had been signed by certain 
persons of each community was of 
permanent effect & binding on all 
members of both communities : — Held : 
the case Involved a matter which was 
of general Importance to both com- 
munities, & although the valuation 
was very small the case was ** other- 
wise a fit one for appeal to His Majesty 
In Council.*’ — SUbban* v. Baburam 
S iNOH (1929), I. L, R. 62 All. 329.— 
IND. 

486 i. Not if important only to 

parties,] — Ordinarily none but the 
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parties to a litigation are concerned 
with the result of a case. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of appeal to His Majesty in 
Council. It Is only when a case is of 
larger impoi’tanoe & the principle 
when finally decided by the Privy 
CJouncil will be of benefit, not only to 
the people who are directly Involved, 
in tlie litigation, but to a considerable 
body of other people, that leave to 
appeal should be granted. — Ruohcha 
Saititwar r. Hansrani (1928), I. h, R. 
50 All. 640.— IND. 

468 V. .] — Where In a petition 

for leave to appeal to His Majesty in 
Council the subject-matter of the suit 
Is more than Rs. 10,000, & the High Ct. 
affirmed the decision of the trial ot., 
&, therefore, the only question to be 
determined was whether there was a 
substantial question of law involved 
in the case : — Held : the certificate for 
leave to appeal could not be granted, 
as the queraon involved, whether, if the 



voL aVu.— jJependencjes. Cases 48Sja — OSSHa, 


4a2a« •] — In the Code of Civil Procedure, 

1908, 8. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ot., the words “ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance mean the amount or 
value at the institution of the suit, not at tlie 
date of the decree in the ct. of llrst instance, 
that meaning is not affected by the alterna- 
tive condition which follows in the sect. — 
Gudivada Mangamma V. Maddi Mahalak- 
SHMAMMA (1929), 67 L. R. Ind, App. 60; 
99 L. J. P. 0. 78 ; 142 L. T. 313 ; 46 T. L. R. 
130, P. C. 

485a. Directly or indirectly Involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner &> Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit refused to certify under 
Code of Civil P? ocedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property ” of Rs. 10,000, or 


upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 diunages under 
the contract : — Held : without defining the 
meaning of “ property ” as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed. — Udoyciiand Pannalal v. Guz- 
DAR (P. E.) & Co, (1926), L. R. 62 Ind. App. 
207, P. C. 

497. Add. Amiotation : — Rofd. Gudivada Mon- 
gaumia v. Maddi Mahalakshmamma (1929), 
99 L. J. l\ C. 78. 

501. Add. Annolaiiova : Nadan v. R., [1920] 

A. 0. 482 ; British Coal Corpn. v. R., [1936] 
A. C. 500. 

502. Add. Annotation : — Expld. & Dlstd. Davis 
(Lady) v. Shaughneasv (Lord), [1932] A. C. 
106. 

525. Add. Ayinotationfi : -Consd. Renouf v. A.-G. 
for Jersey, [19361 1 All E. R. 936. Refd. 
Nadan v.'U., [1926] A. C. 482. 

526a. From Canadian court.] — Nadan v. R., 

No. 91a, ante. 


marriaRre of the mother hoe been posi- 
tively (ilaprovod, the acknowledgment 
by the father la auffleieut for the 
legitimation of a aon, havlTig been 
detlnit-ely settled by their Lordships of 
the Privy Council, was not a snbstantlal 
question of law within Civil I^ocediire 
Code, 8. 110. — Feuoze Din Khan v. 
Nawab Khan (1928), I. L. 11. 9 Lab. 
582.— IND. 

476 i. Leuve ffr anted cm terms — By 
wfuit eomt imposed.] — Where leave to 
appeal to the Privy Council is granted, 
the conditions attached to such leave, 
^ the terms on which it Is allowed, 
should be left to the Judicial Com- 
mittee. — Stevenson v. Florant, [1926] 
1 D. L. R. 601 : [1920] S. C. R. 90.~ 
CAN. 

477 1. Security— By u’hom 

aJlmved — Privy Council Appeals Aci, 
a. S. O., 1914 in. 54), «. 11.]— Mc Bride 
V. Ontario Jockey Club, Ltd., [1926] 
1 D. L. R. 743 ; 58 O, L. R. 287.— 
CAN. 

479 ii. .l—R. (A.-G. fuk 

Saskatchewan) v. Meilicke (No. 3), 
[1938J 2 W. W. R. 424.— CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 

483 I V. Partnership suit .] — 

Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree involved 
a claim respecting property of He. 
10,000 withm the meaning of Civil 
Procedure Code, 1908, a. 110(2):— 
Held: it was the value of applt.'a share 
in the partnership that must be looked 
tcj, & not the value of the whole of the 
partnership property. — Nariman Kus- 
tomji Mehta v. Hasham Ismayal 
VALAD Haji KHAmsA (1924), I. L. K. 
49 Bom, 149.— IND. 

483 V. ** Property ** — Loss of 

trade dt goodtaiU.]— Where the result of 

Judgment was to destroy or prevent 
dofts. from trading by depriving them 
Of gcmdwill & of trade names which 
they had hitherto used : — Held : these 
were “ property ; & as any of the 
Watters in controversy was worth more 
t^an 84,000, the matter was a 

pecuniary amount exceeding that 
sum within Privy Oouncil Appeals Act, 
8. 2. — Battle Creek Toasted Corn 


Flake Co. v. KELLO<ia Toasted Corn 
Flake Co. [19241 2 D. L- R. 1238 ; 54 

0. L. R. 029. —CAN. 

483 vi. .1 — In a suit for an ease- 

ment of light & air (dal mod by the 
owner (*.(): 'operty A. against the owner 
of propel ty R., it is the value of the 
easement & nv,r the value of property 
A. that dotennines the appealaule value 
for leave to appeal to the Privy Council 
umlcr Civil I’rocodvie Code, 190H, 
H. 110 . — Lallubiiai J^MAan v. Bhimbai 
Dajibhai (1929), 1. L. R. 53 Bom. 552. 
- IND. 

483 vii. In Code of Civil 

Procedure, 1908, s. 110, dealing with 
appeals to tbo King in Council from a 
deci'oo or iinal order of a High Ct., the 
words “ the amount or value of the 
subject-matter of the suit in th(^ ct. of 
first instance " mean the amount or 
value at the Institution of the suit, & 
not at the date of the decree in the ct. 
of first Instance ; & that meaning is 
not affected by the alternative con- 
dition which follows In the sect. 
— Manganna V. Mahalakbiiaiamma 
( 1929), 1. L. R. 53 Mad. 167.— IND. 

483 viii. .] — Semldr : if a iduint 

merely claims a sum of or under 
Rs. 10.000 OH rent, the recurring nature 
of rent does not make the case lit for 
appeal to the I’rivy Council under 
sect. 110 of the Code of Civil fio 
cedure, 1908. — Jogesh Cuandba Bov 
V. Emdad Meah (1931), 59 L. R. Ind. 
App. 29.- IND. 

.) — On an application 

for leave to appeei to the Privy 
Oouncil mosno profits suosetiuent to 
the dnte of the High Ct. decree cannot 
bo taken Into account In making an 
c.sUmat4? of value under Civil Procedure 
Code, 1908, s, 110 (2 ).— Seshoiki 

Shambhulinoam V. Manjavya (1925), 

1. L. H. 50 Bom. 160. — IND. 

k i. .1 — Pltf. cannot 

insist upon the award of post-plaint 
interest os something to which he 
possesses e legal right. Such interest 
< 3 annot therefore be lucludtjd In 
ascertaining the amount or value 
r in dispute on 
y In Council.’* — 
V. Appaswami 
d. 886.~IND. 
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of the subject-mal 
appeal to His MaJ 
Venkatathibisami 
(1933), I. L. R. 56 J 


Mt. Not iimcimt of penaUj/ imposed 
by line (tr forfeiiitre uiuicr penal statute.) 
--U. r. iPotDNA Wine tic Simrit. Ltd. 
(No. 2), 119221 W. W. B. 1166; 67 
D. L. B. 436. C.^N. 

BW. Judo ment for sum less than 
appealalde anifiunt -Sufflrient sums sub- 
sequenily avendny.c Ocean i’RAWi.KUH 
V . Maritime Napionai. Fish, T/pd. 
(No. 2) (1034). 8 M. P. B. 233. - CAN. 


PART IX. SECT, 4, SUB-SECT. 2,— 
B. (b). 


e i. ---- M(dion for injunct i'm - 

/*asmnp-offa»i(on . ! -i’heHO were rnotlous 
on hohalf of rt^ps. for (^ondithmal leave 
t(» appeal to the l^rivy Couiudl. Bosps. 
brought pasHlrig-o/f actions against 
HppltH., to obtain an injuiietloti against 
eaclj of thej.o to provent tluun from 
keeping their taxicahn painted In such 
a manner as to he calculated to dectdvo 
the public into thinking that their cabs 
were tlnjHC of resps. The actions came 
on for tri/i.l He. Injunet-lons were granted 


against both appitii. Dofts. appealed. 
S:. the Ct. of Appt^al in .Vpril last allowed 
the appeals in both ca; *'.^ X: dissolved 
the inJunetioiiH. Respn moved for 
conditional leave to aT)T)oal Lj the 
I*rlvy Council against t his order : — 
TlfM : proposed ajjpeal did not dlrcictly 
or indlrei^tly Involve a claim or qucHtlon 
to or respecting a civil right of the value 
of £.500, & the nndion should imcord- 
lugly bo dismissed.— N idhoixdn v. 
Black & White Cabh, Ltd,, [1928J 
N. Z. L. U. 610.— N.Z. 


e ij|, Qiufdions of public im- 

por lance involved —flower to grarU 
publicans' licrnaes.]— On a motion for 
conditional leave to appeal to the 
Privy Council from a decision of the 
C’t. of Appeal in whlt5h the Question 
Involved was the right of a licensing 
oomralttee to grant Tjublloans* licences 
in a district originally forming part of 
a no-lloenso district, but which by an 
alteration of boundaries had become 
merged In a license district : — Held : 
even If the proc^dings did not involve 
a civil right of the value of £500 or 
upwards, the questions involved were 
of such general tic public importance 
that conditional leave to appeal shotild 
be granted without special terms. — 
Scales v. Young, [1930] N. Z. L. R, 
327.— N.Z. 



Cases 627— 654a. English and Empire Digesi Supplement. 


627. Add, Annotation : — Retd. Nadan v. R., [1926] 
A. C. 482. 

531. Add. Annotation : — Consd. Renouf v. A.-G. 
for Jersey, [1936] 1 All E. R. 936. 

681a. Abrogation by Canadian Statute.] — 

British Coal Cobpn. v. R., No. 447b, ante. 

582a. .] — Their Lordships do not act as a Ct. 

of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure. — Atta Mohammad v. R. (1929), 67 
L. R. Ind. App. 71, P. C. 

534, Add. Annotation : — Retd. Nadan v. R., [1926] 
A. C. 482. 

634a. Whether venire de novo ordered.] — Ras 

Behari Lal V. King-Emperor, No. 664f, 
post. 

538a. Question ot jurisdiction of colonial court — 
To Issue mandamus to Interior court.] — The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
, full powers. 

Special leave to ai)peal to the Privy Council 
was granted upon a petition alleging two 
p*ounds : (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons imlicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the appeal could be entertained was 
reserved : — Held : the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v. Daly, 
11924] A. C. 1011 ; 94 L- J. P, C. 21 ; 132 
L. T. 210 ; 40 T. L. R. 814, P. C. 

Annotation: — Refd. Nadan v, R., [1920] A. O. 482. 

538b. Question of procedure.] — A.-G. for Ontario 
V . Daly, No. 638a, ante . 

540a. As to construction of statute.] — ^A 

difference of judicial oi)inion in the High 
Cts. of India in reference to a sect, of the Code 
of Criminal Procedure may bo a ground for 
granting special leave to appeal in a criminal 
case. — Nazir Ahmad v. King-Emperor 
(1936), 154 L. T. 362 ; 80 Sol. Jo. 243 ; 30 
Cox, C. C. 369, P. C. 


541. Add, Annotation: — Refd. Seneviratne v. R., 
[19 . ] 3 All E. R. 36. 

642. Add. Annotations : — Distd. Practice Note 
(1932), 48 T. L. R. 300. Apld. Lawrence v. 
R., [1933] A. C. 699. Refd. Umra r. R. 
(1924), 41 T. L. R. 86 ; Nadan v. R., [1926] 
A. C. 482 ; Kishan Singh v. R. (1928), 44 
T. L. R. 690 ; Knowles v. R., [1930] A. C. 
366 ; Mahadeo v. R., [1936] 2 All E. R. 813 ; 
Renouf v. A.-G. for Jersey, [1936] 1 All E. R. 
936 ; Seneviratne v. R., [1936] 3 All E. R. 
36 ; Choukhani v. King-Emperor, Mukherjee 
V. King-Emperor (1938), 107 L. J. P. C. 35. 

546, Add. Annotation : — Refd. vSeneviratne v. R., 
[1936] 3 All E. R. 36. 

549. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

549a. .] — Nadan v. R., No. Ola, ante. 

549b, — — Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 

• induce the Privy Council to give special 
leave to appeal. — U mba v. R. (1924), 41 
T. L. R. 86, P. C. 

549c. -.] — ^Renoup V. A.-G. for Jersey, 

No. 659a, post. 

551. Add. Amiotatwyis : — Refd. Renouf x). A.-G. 
for Jersey, [1936] 1 All E. R. 936 ; Sene- 
viratne v. R., [1936] 3 All E. R. 36. 

554a. As to onus of proof — No miscarriage of 

Justice.] — Ceylon Evidence Ordinance, No. 14 
of 1895, provides by sect. 106 that : “ When 
any fact is especially within the knowledge 
of any person, the burden of proving that 
fact is upon him.” At the trial of two 
persons accused respectively of performing 
an illegal operation & of abetting its per- 
formance, the judge in the course of liis 
summing-up, after stating that the person 
on whom the operation was alleged to have 
been perfoi*med was at the time unconscious 
under chloroform, & that what took place 
was a fact especially within the knowledge 
of the accused who were there, directed the 
jury that the law said that the burden of 
proving that no criminal operation took 
place was upon the accused : — Held : that 
direction did not correctly state the law. It 
is not the law of Ceylon that the burden is 
cast upon an accused person of proving that 
no crime has been committ-ed. The facts 
of the case were such, however, as to point 
irresistibly to the guilt of the accused quite 
independently of that direction to the jury, 
there had been no such substantial in- 
justice, no such deprivation of the substance 


PART IX. SECT. 4. SUB-SECT. 3.— A. 

532 i. Not a court of crimi'nal appeal.] 
— The Judicial Coniinlttee will uoithor 
accept nor share the responsibility for 
the administration of criminal justice 
In India, unless there has boon some 
violation of the principles of justice or 
some disreirard of legal principles. — 
Rustom V. R., Kandir Sinoh v. 11., 
Tara Sinoh v. R., Rhuda Baksr v. 11. 
(1U23), I. L. R. 48 Bom. 515.— IND. 

63211, .1 — The power of the 

Jndioial Committee to entertain appeals 
from a lower ot. Is not that of a ot. of 
criminal appeal, but as the Privy 
Council advising the Sovereign with 
regard to the exercise of the preroga- 


tive, which is a remnant of the powers 
of the Crown to interfere with tribimals 
of justice, which do not exist in this 
country at all. There must be prooL 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but according to the 
imvarying character which is common 
to all. — Hunmantrao v. R, (1924), 
I. L. R. 49 Bom. 455.— IND. 

632 iii. .1— The Judicial Com- 

mittee does not sit as a ot. of criminal 
appeal. It will not Interfere with a 
criminal sentence unless there has been 
something so Irregular or so outrage- 
ous as to shook the very basis of justice. 

80 


— Mohindar Singh v. H. (1932), 
I. L. R. 13 Lah. 479.— IND. 

PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 

638 ii. .]- R. V. Scott (No. 2) 

(1924), 57 N. S, R. 201.— CAN. 

538 iii. Evidence improperly 

admitted.] — Held: the use made in 
evidence of books & documents found 
In the library of a suspected person 
prenented a question of “ groat general 
& public importance.** — R. v. MoLauh* 
LAN, [1924] 1 D. L. R. 1109 ; 42 Can. 
Crim. Cas. 86; 56 N. S. R. 649.— 
CAN. 



VoL XVil.— Dependendes. Cases 544a — 554e. 


of fair trial, as to justify the grant of special 

leave to appeal to His Majesty in Council. 

Attygalle V. R., [1936] A. C. 33S : [1936] 
2 AU E. R. 116; 106 L. J. P. C. 79 ; 154 
L. T. 620 ; 52 T. L. R. 390 ; 80 Sol. Jo. 571 • 
30 Cox, C. C. 390, P. C. 

Jnnoialion : — Consd. Senoviratno v. K., [193G] 3 All E It 
36, P. O. 

554b. .] — Applt. was charged in Ceylon 

with having murdered his wife. The evi- 
dence of applt. ’s servants, if believed, 
established that applt. was not in his wife’s 
room immediately before her death, & t here 
was no evidence that applt. was in his wife’s 
room at any material time. There was 
strong evidence, both in letters written by 
deceased & of conversations, pointing to a 
tendency or inclination on the part of 
deceased to commit suicide. Although there 
had been quarrels, applt. had never been seen 
to threaten his wife with any form of physical 
violence. Evidence was given by a number 
of medical witnesses, which established that 
chloroform was the cause of death, but the 
medical evidence was completely ambiguous 
in its effect, with i o preponderance of opinion 
among the doctors that the physical conditions 
of deceased apparent at tlie post-mortem 
were such as to be consisbmt only with the 
hypothesis of homicide. The doctors were 
divided in their opinions as to whether 
death was due to asphyxia or syncope, 
whether certain marks on the face of the 
deceased were such as would be caused by 
burns from chloroform, whether pressui*e on 
the face would be necessary to oau;-.* such 
bums & as to the behaviour of persons dm *rig 
the administration of chloroform. At tPe 
trial, the prosecution called all available eye- 
witnesses, even though Hieir names ap[)eared 
in the list of defence witnesses, witnesses 
who gave evidence favourable to ap|>lt. w€ire 
extensively cross-examined as to other & 
previous oral statements, such procedure 
being permissible with the leave of the judge 
under the Ordinance (Law of Evidence) 14 
of 1895, ss. 154 & 155. In other cases 
evidence of what a witness had said was given 
apparently without previous cross-examina- 
tion of the witness as to such statements. 
After the evidence of all the witnesses had 
been taken, the judge & jury with applt. & 
counsel went to applt. ’s house where the 
servant witnesses were questioned further & 
certain experiments were conducted. The 
jurors w^ere not all together, but were divided 
up for the ymrpose of the experiments, each 
being asked his impressions. Idle judge in 
the course of his summing up, discussing the 
medical evidence intimated that if tlic jury 
could not make up their minds from the 
doctors’ evidence, it was still their duty to 
come to a conclusion on their own observa- 
tions. The judge in giving his direction as 
to the facts generally said ; “ He (applt.) has 
got to explain. ... In the absence of ex- 
planation, the only inference is that he is 
guilty ” & finally the judge said : “ the 

verdict, whether it is a conviction or an 
acquittal, I hope it will bo unanimous, . . . 
but if you cannot agree please remember 
that I have got the full powder to ask you 
to reconsider your verdict, but four to 
three means an unacceptable verdict. That 
means you have to go through the trial 


again. I hope you will not have this mis- 
fortuce.” The jury convicted by five to 
two, one of the five recommending the 
applt. to mercy. Applt. appealed : — Held : 
(1) there being points both for & against 
applt. but the greater number merely 
ambiguous & no medical or other circum- 
sLantial evidence justifying a conviction, no 
tribunal as a matter of legitimate infei'cnce 
could arrive at the conclusion that the applt. 
was guilty ; (2) it is not incumbent upon the 
prosecution in a murder case to call every 
available oye-wntness, & while witnesses 
essential to the unfolding of the narrative on 
wdiieh the prosecution is based must be called 
by tlie prosecutif)n, it is uiub'sirable that the 
])rosecution sliould call witnesses & at once 
proceed to cross-examine them ; (3) in a 

criminal prosecution tlie onus of proof is 
upon Lie pi'osecutiou A- tliere is no obligation 
upoii tlu‘ prisoner of |)roviug facts especially 
within his own knowledge ; (4) wdiero a \"iew 
by th('. jury is neces.sju'v th('. statutory pro- 
cedure under Criminal Crocedure Code, a. 238 
must be strictly followed, «fc any serious 
d(q>arture therefrom t(‘nds “ to divert the 
duo & orderly adniii^isi. ration of the law.’* 
The procedure luM’e followed was altogether 
irregular; (5) rehM’em es in a summing up 
to the rn'cessify for a iinaiiimous V(*r(lict in 
order to prevent a ne w t i ial are apt. t-o ho mis- 
construed by the jury arc* to l)e avoided. — • 
Seneviratne V . R., [ li)3ii] 3 All E. 11. 36, P. C. 

554c. Non-direction of Jury.]- -On the appeal of 
an apj)lt. who had been convict-ed in Nigeria 
of stealing <fe false account ing it was csi>ab- 
lished by reference t(.» the* shortliand rc'cord 
of the judge’s summing-u}* at the trial that 
he did not give thc^ jury any direction at 
all as to the onus cjf j)rool resting on the 
]>ro8ecution, or that the accused w'as entitled 
to have the bonelit of a i'c‘asonable doubt : 
— Held: (1) such an otnission was as grave 
an error as active misdirection on the ele- 
ments of the offenccj, & a verdict of guilty 
given by a jury who had not taken that 
fundamental jjrincij)le into account was given 
in a case wh<;re the essc^ritial forms of justice 
liad been disi'egarded, & the conviction 
should be set aside ; (2) the general sentence 
of tlirce yeeirs’ im]jri8oiimcnt x)assed on apj)lt. 
was invalid, for it was ax>pUcahle to each 
count, whorcias for the offences charged in 
the counts for false accounting ^ he maxi- 
mum punisliment was two years ; (3) when 
the judge? in c.hamVjcirs, in the ar>sence of 
applt., varied the sentence on the r<!Cord so 
that appit. was to rejceive two years’ im- 
prisonment on the counts for stealing one 
year on the counts for false accounting, this 
was a new & different sentence passed in 
circumsLinces in which the judge had no 
jurisdiction to pass any sentence, & the 
BonUmco pur}j(jrLid to have been thus passed 
should accordingly be set aside. — I jAWIlence 
n. R., [1933] A. O. 699 ; 102 I.. J. P. C. 148 ; 
149 L. T. 574 ; 50 T. I.. R. 13, P. C. 

Annotations: — A8 to (1) Reid. Attygalle v. K., [1936] 2 All 

E. R. 116 ; Konouf v. A.*G. lor Jersey, [19361 1 All E. R. 

936. 

554d. Excessive sentence.] — Lawrence v. R., No. 
554c, ante. 

554e. Alteration of sentence In absence of prisoner.] 

— Lawrence v. R., No. 654c, ante. 



Cases 6541-<-S86a. English and Empieb Digest Supplement. 


664f. Juror unable to understand English.] — (1) A 

number of accused persons in India were 
convicted of murder A; in some cases were 
sentenced to death & in others to transporta- 
tion for life. It subsequently transpired that 
at the trial one of the jury did not under- 
stand English, the language in which some 
of the evidence, counsel’s addresses, & the 
judge’s charge were given : — Held : on 
appeal, the convictions & sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 
the protection afforded to them by law, & 
that the result of the trial was a miscarriage 
of justice. 

(2) In England the ordinary order woiUd 
be in such circumstances to* award a venire 
de novo. Their Lordships, however, think it 
desirable that any discretion as to any con- 
sequential order should be exercised by the 
High Ot., & they content themselves, there- 
fore, with humbly advising His Majesty that 
the appeal should be allowed {per Cub.). — 
Raa Brhari Lal V. King-Emperor (1933), 102 
L. J. P. 0. 144 ; 150 L. T. 3 : 50 T. L. H. 1 ; 
77 8ol. Jo. 671 ; 30 Oox, 0. 0. 17. P. 0. 

568a. Trial for murder — Failure to consider possi- 
bility of verdict of manslaughter.] — Knowles 
V. R., No. 664a, post. 

659. Add. Annotations : — A.9 to (1) Consd. Urara v. 

* R. (1924), 41 T. L. R. 86; Nadanv. R., [1920] 

A. C. 482. 

660. Add. Annotations: — Refd. Nadan v. R., [1920] 
A. 0. 482; Knowles v. R.. [1930] A. 0. 366; 
Attygalle v. R., [1936] 2 AU E. R. 110; 
Renouf v. A.-G. for Jersey, [1936] 1 All E. RT. 
930 ; Senoviratne v. R., [1936] 3 All E. R. 36. 

561a. What amounts to “ verbal ” evidence — 

Ceylon Evidence Ordinance, No. 14 of 1895.] — 
A woman whose tliroat had been cut was 
unable to speak owing to the nature of the 
wound. She was fully conscious, however, 
A able to understand what was said to her, 
to make signs <fe to nod her head slightly. 
After making certain signs which, it was 
alleged, jiossibly indicated applt., she was 
asked the direct question whether it was the 
api)lt. who had cut her throat, & in answer 
t/O that question she nodded her head. She 
died shortly afterwards from asphyxia result- 
ing from the injiny to her throat : — Held : 
evidence as to signs made in answer to 
questions put to the deceased was admissible, 
but statements of witnesses as to what 
interpretation they put upon the signs were 
not admissible ; further, the direct question 
to deceased whether it w'as applt. & her nod 
of assent constituted a verbal statement 
made by her within sect. 32 of Ceylon Evi- 
dence Ordinance, 1895, as such was 
admissible in evidence under the section. 
There was proper & sufficient evidence of 
a verbal statement by deceased to the effect 
that it was applt. who had cut her throat. — 


Ohandeasekera (otherwise Axisandiri) v. 
R., [1937] A. 0. 220 ; [1936] 3 All B. R. 865 ; 
106 L. J. P. 0. 30; 166 L. T. 204; 63 
T. L. R. 137 ; 80 Sol. Jo. 1012 ; 30 Cox, 
C. 0. 646, P. C. 

562a. Irregular view by Jury.] — S bnbviratne v. 
R., No. 654b, ante. 

564a. Trial for murder by Judge alone-— Trial by 
Jury Impraotlcable or not permitted by local 
circumstances.] — Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
“ so far as it is practicable & local circum- 
stances permit the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ct. of the Gold Coast 
Colony ; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a Jury. The trial Judge had not stated 
that a tri^ with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by Jury in Ashanti. The death 
of applt. ’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. ^ There w^ 
much circumstantial evidence : — Held it 

should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local cii'cumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to consider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, & the Board was 
clearly of opinion that it did not. — K nowles 
V. R., [1930] A. C. 306 ; 99 L. J. P. 0. 108 ; 
143 L. T. 28 ; 46 T. L. R. 276 ; 29 Cox, C. C. 
199, P. C. 

664b. Reduction of sentences — Failure to observe 
statutory requirements.] — R. v. Dahu Raut 
(1935), 61 T. L. R. 338 ; 79 Sol. Jo. 231, 

P. C. 

686a. Discretion of court below— Judicial Com- 
mittee will not Interfere — Though members 
of court below disagree.] — Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the p^und of “ out- 
rage, ill-usage, or grievous insult ” ; & by 
art. 190 : “ The grievous nature Sc sufficiency 
of such outrage, ill-usage & insult,^ are left 
to the discretion of the ct., which, in appreci- 

I ating them, must take into consideration the 

1 rank, condition & other circumstances of 


PART XX. SECT 7. 

m i. Plaintiff domiciled abroad.] 

— On an application by pltf. for leave 
to appeal per aaUum to the Judicial 
Oominlttee of the Privy Oouiioll : — 
Held : the question involved In the 
proposed appeal waa one of great 
general & public Importance & leave 
to appeal should be given ; but since 


pltf. had established his domicile 
abroad, he should be required to give 
security for the costs of the trial & of 
the appeal to the Ot. of Appeal, as well 
as the usual security on appeals to the 
Judicial Oomralttee. — Youno v. Oana- 
DIAN Nobtiikrn Ry, Oo» [1930] 1 
W. W. R. 764 ; 3 D. L. R. 413 ; 37 
O. R. O. 1 ; 88 Mon. L. R, 667.— CAN. 
m ii, Powers of Priw OouncU .] — 

82 


Rule 9 of Privy Council Rules does not 
empower the ot. to extend, beyond the 
limit fixed by Ord. 45, r. 7 of the Civil 
Procedure Code, the time for furnishing 
the security & depositing the transla- 
tive, etc., charges required by that rule 
in connection with an appeal to the 
Privy Council. — Bahadur Lal v. 
Judges of Allahabad High Court 
(1933), I. L. R. 55 All. 432.— IND. 
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the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion; unless it appears that there 
has been a miscarriage of justice. — Baldwin 
V. Baldwin (1922), 91 L. J. P. C. 208 ; 128 
L. T. 10, P. 0. 

598. Add, Annotation : — Consd. Re Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63. 

606. Add, Annotation : — Refd. Nadan v, 11., [192G1 
A. 0. 482. 

608. Add, Annotation : — Refd. A.-G. of British 
Columbia v, A.-G. of Canada, [1924] A. C. 222. 

609. Add, Annotation : — Dlstd. James v, Cowan, 
[1032] A. C. 642. 

610a. .] — James v, Cowan, No. 

188a, ante, 

618. Add, Annotation : — Refd. Eurana S.S. r. 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. 0. 300. 

618a. From Court of. King’s Bench of Quebec — 

In respect of what matters.] — (1) In Art. 68 

of the Code of Civil Pn^ccdure of Quebec, 
which provides that an appeal lies to the 
Privy Council from final judgments rendered 
in appeal by the Ct. of King’s Bench in cases, 
among others, concerning titles to lands or 
tenements, annual rents or other matters in 
which the rights in future of the parties may 


be affected,” the “ other matters ” are not 
necessarily ejtisdem generis with the matters 
previously mentioned. 

(2) Upon an application to admit an appeal 
it is the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicable. — Davis (Lady) v, 
Shauqhnessy (Lord), [1932] A. C. 106 ; 101 
L. J. P. C. 37 ; 146 I.. T. 289. 

618b. Duty of court on application to 

admit appeal.] — Davis (Ladv) v, Shauoh- 
NESSY (Lord), No. 018a, ante. 

621. Add. Annotation : — Refd. Nadan v, R., [1926] 
A. C. 482. 

621a. From Court of Appeal of British 

Columbia — No power to grant leave in criminal 
matter — What Is “criminal matter.*’] — 

Upon the true construction of tlie Order in 
Council of Jan. 23, 1911, regulating appeals 
from the (T. of Af^peal of British Columbia 
to 11 is Majesty in (..'ouncil, the power of that 
ct. under r. 2 (b), in conjunction with the 
definition of ” judgment ” in r. 1, to grant 
leave so tt> appeal from any “ decree, order, 
sentence, or decision ” does not apply to a 
criminal matter. A prosecution undcjr a 
statute of British (^dumbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consecpiont pro(;eedings by way of 
habeas corpus certiorari,, or case stated, raising 
tJie question whether the statute is ultra vireSt 
aie criminal mattors for the above piirpt>se. — 


PART IX. SECT. 8, SUB-SECT. 1. 

o i. QueMion rdaiiv^j 

to freedom of inter-state trade.] — On 
applications to the High Ct. for certlll- 
cates under sect. 74 of the Constitution 
that questions of law as to the limit-a 
inter se of the constitutional powers of 
the Commonwealth & of the Htate of 
New South Wales Involved In the 
decision in Ex p. Nelson. (No. 1), 42 
C. Jj. K. 209, were questions which 
ought to be determined by His Majesty 
In Council : — Held : the applications 
should be refused. — Ex p. NETiiJON 
(No. 2) (1929), 42 C. L. R. 258; 3 
A. L. J. 60 ; 1929 A. L. K. 177.— AUS. 

605 i. Operation oj 

Australian Juiicinry Act, 1903.) — 
Judiciary Act. 1903-1920, e. 39 (2) (a). 
cxcludcH an appeal as of right to tlio 
iVivy Council from a dcciHion of the 
Supreme Ct. exercising Federal juris* 
diction, & gives to the High Ct. 
jurisdiction to entortiiiu an appeal 
from such a decision. — Limerick S.S. 

Go. V. COMMOMWEAL'm OP AU8TRALIA 
(1924), 35 C. L. R.69 ; 25 S. H. N. S. W. 
293 ; 31 Argus L. 11. 153.— AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 
,*b. Competency of appeal — From 
In^iMonal Court of Appellate Division.] 
appeal lies, unless the case fails 
Privy Council Appeals Act, 
R- o. O., 1914 (c. 54), or unless leave 
appeal is ipronted by the Judicial 
^namittee. — B oland v. Canadian 
National Rt. Co., [1926] 1 D. L. R. 
420 ; 58 0. L. R, 225.— CAN. 

, **!• ■; From advisory opinion — 

xvnal judgmeni ,**] — Where questions 
wore r^erred to the ct. for Its considera- 
uon, & the matter was heard before 
a ct. imposed of four judges who were 
f Ji’^hy divided In opinion : — Held : 
uj for the purpose of appeal to the 
^vy Council the opinion of the ct., 
aiiDough advisory only, oould be 
a final judg^nt between 
parties; (2) the worn “final Judg- 
“ in the Privy Council Rules 
mean that which is regarded as a 


final Jmigmeiit under Canadian law. — 
Re Nova Soo n a I/eotskative (Jounoil 
(No. 2) (1920), 69 N. S. K. 49.— CAN. 

sf. Order for trial by jury.] — 

I.cave to appeal to (h( iTlvy Council 
from an order refusing to sc.t aside an 
order providing for a jury trial of an 
action for damages for personal in jiirlc's, 
refused. — Bradshaw v. Biirnsn 
Columbia Rapid Transit Co., Ltd., 
(19271 1 W. W. R. 425 ; 38 B. C. U. 
111.— CAN. 

q i. NteessUy for.] — Ever since 

34 Goo. 3, c. 2, H. 36, now found, 
substantially iinohangtMl, in Privy 
Council Appeals Act, R. B. O., 1914 
(c, 54), 8. 2, the right of appeal in 
cases falling within its terniH Iiuh Htood 
uncballonged, & no leave to apjauvl, 
(dthcr to bo given by the JudlciuJ 
Committee or by tJie ct. below, lias 
boon regarded as necesHary. Altliougli 
the Act Ih aliHOliite In prohibiting an 
appeal In cases which do not fail within 
It, this does not deprive his Majesty 
of tho prerogative right to OTant leave 
to ax)peal in any ca.se in which bo Koew 
fit to exercise that right. — M cBridf 
e. Ontario Jockey Cluh. Ltd., 11926] 
1 D. L. K. 743 ; 58 O. L. U. 2G7.-- 
CAN. 

t i. .] — Applt. CO., having 

been hold liable for approximately 
17,006, appealed giving secr.rity only 
for 1500 for the costs of the appeal. 
The appeal having been dismissed, 
appits. applied for a stay of pn>fX‘cding»5 
pending a projected ajipeal to the 
Judicial Committee of tbo ITivy 
Council : — Held : tho application as 
made could not be granted. — F iijelity 
IT iF.MX Fire Ins* chance Co. ot- New 
York v. McPiiKRaoN, [192.5] 3 D. L. K. 
131 ; [19251 S. C. U. 104.- CAN. 

f J, .J — An application for 

special leave to appeal to the Privy 
Council, & even the granting of such 
leave, do not ipso feteto ox>erate as a 
suspension of proceedings in execution 
of the judgment rendered by 
Supreme Ct. of Canada. — S teven 
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v. Flora NT, [1926 i i 1). L. R. 601 ; 
11926] B. C. R. 90. -CAN. 

k (p, 498) i. .F-(l) Leave to 

appeal to the I’rlvy Council slujuld not 
be granted In a criminal caHc, but 
partioH desiring to appeal should be 
left to tiudr remedy i>y application to 
tho Privy Council lor Huoh leave. 

(2) ASHundng the ct. to have power 
to grant Uui.v** t<j appeal, such leave 
Hhould be refused in any cuho not 
coining within tbo julnciples laid down 
in Re IHllel, No. 54 2, ante.— R. v. R. 
(1926), 16 Cnn. CTim, Cos. 367 ; 58 

N. H. R. 457.— CAN. 

I (p. 498) i. — — Reducing arbitrator’ a 

award- l‘]jj>r opr iaiUo I of land.] There 

is a right of appeal to t he Privy (Jouiicil 
from the judgment of tho Ct. of Appeal 
reducing tho arbitrator's aw'ard in 
regard to lands (jxpropriapjd under 
Dominion By. Act, ll. S. C.. 1927. — 
/kV Boulton tic ‘J'ohonjd ricRMiNAm 
Ry. Co., Ltd., 11933] 4 1). L. R. 021 ; 

O. K. 816.— CAN. 

sk. Appeals pendiny in Sujrreme 
Court d' beprre Rriry (Umnml - Stay of 
procerdinys in Canadian appeal .] — 
Where, A. &- H. being eo-defts., A. liad 
lirst iriMcrlbed u,n ajqnjaJ for hearing in 
tho Supreme Ct. of Canada, 6c. B. lat-er 
on bad inscribed an appeal to the 
Judicial ComnUtleei of the Privy 
Coiineil, upon motion on behalf of B. 
the proceedings on the llrHt appeal were 
Htuyed pending the decision of the 
I'rivy Council upon B.’s appeal. — 
AsunRiDUE V. Shaver & Harrison, 
f 192.5] 4 D. L. R. 1048 ; [1925] B. C. R. 
694.— CAN. 

BO. Appeal wUhout have — Not on 
question of jurisdielinn .] — An appeal 
which raltsjs only u nuestlon of juris- 
diction & does not Involve a peciiuiary 
amount, is not a matter in controversy 
wltfxin Privy Council Appeal Act, 
R. S. O., 1927, entitling pltf. to appeal 
as of right to the Privy Council. — 
Lovibond r.OHAND Trunk Railway ic 
Canadian National Railway, [1935] 

1 D. L. K. 179 ; O. R. 729 ; affd,, 11936) 

2 AU E. R. 495, P. C.— CAN. 



Cases et21a— 640b. English and Emfise 

Chung Chuck v, R., [1930] A. C. 244 ; svh 
nom. Chung Chuch v. R., Wong Kit v. R., 
99 L. J. P. C. 71 ; 142 L. T. 286 ; 46 T. L. R. 
134, P. 0. 

826. Add, Annotation : — Retd. Nadan v, R., [1926] 
A. C. 482. 

631a. Report to High Court should be Included 

In appeal.] — P ractice Note, [1933] W. N. 
148 ; 76 L. Jo. 421. 

640. Add, Annotation : — Refd. Hem Sing v, 
Mahant Basant Has, [1936] 1 All E. R. 350. 

640a. -- — 11 merely advisory.] — Applts. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for making profits in theii* business within 
Indian Income Tax Act, 1918. The collector 


Digest Supplement. 

of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, 8. 61, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent. — Tata Iron <fe Steel 
Co. V. Bombay Chief Revenue Authority 
(1923), L. R. 50 Ind. App. 212 ; 39 T. L. R. 
288, P. 0. 

640b. Order of High Court — On appeal from 

application to district judge to file award.] — 

An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The anneal is not nrecluded bv sect. 104 (21 
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p i. .) — A judffmeut 

of the High Ct. on the Appellate Side, 
grautiog prubat/O to a perHun, 1 r a final 
deoroo, from which an appeal Ilea to 
His Majesty In Council. — V kllasawmy 
SERVAI V, L. SlVARAMAN SERVAI (1926), 
1. L. R. 6 Ran. 119.— IND. 

t 1. .] — Syed 

Khan v. Sybd Ebrahim (1927), 
1. L.-H. 6 Ran. 109.— IND. 

X ii. .1— Where 

cofnpotlng applications under Probote 
& Administration Act, 1881, for pT >- 
bate of dillorcnt alleged wills of a 
testator, have been hoard by the 
district judge os a regular suit, an 
appeal from the decree or final order 
passed on appeal by the High Ct. lies 
to the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Procedure, 1908, bb. 109, 110,— 
VeLLASAWMY SKUVAI V. SiVARAINAN 
SERVAI (1929), I. L. R. 8 Ran. 179.— 
IND. 

t ill. An 

appeal does not Ho from an order under 
Ord. 41, r, 23, reversing a decree which 
dismissed a suit upon a preliminary 
point, & remanding the suit for trial, 
as this is not a final order *’ within 
sect. 109 of Code of Civil Procedure, 
1908. — Abdul Rahman v, D. K. 
Cassim & Sons (1932), L. K. 60 Ind. 
App. 76, P. C.— IND. 

I iv. .] — An 

order dismissing an appeal on the 
ground that, owing to applt.’s 
failure to Imnload tho representatives 
of a dotioased resp., it had abated in 
toto. Is a final order within sects. 109, 
110 of tho Code of Civil Procedure. — 
Ohuni Lal-Tulsi Ham v. Amin 
Chand (1933), I. L. R. 14 Lah. 609.— 
IND. 

Hi, jF'rom irUerlocuiory judo- 

merits.] — Appeals on matters inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
in Council only when their decision 
will practicu.Uy put an end to the litiga- 
tion iSc finally decide the rights of the 
parties. — H hauwati Dayal v. Dhan 
Khun WAR (1925), I. L.'U. 48 AU. 329. 
—IND. 

a II. yot from High Court — 

Sitting in criminal appeal from Court of 
Sessions.] — No api)eai lies to tlie Privy 
CounoU against a Judgment of the High 
Ct. sitting In criminal appeal from a 
trial by the Ot, of Sossious. — Hema- 
yetuddin Ahmed v. E.weror (1930), 
I. L. R. 68 Calc. 344.— IND. 

a iii. Suspension of advocate 

from procfice.]— Where an advocate 
has been suspended from prjictlce for 
breach of rule 1 of Chapter 21 of the 
General Rules for civil ots., & he raises 
tho question of the correct interpreta- 
tion of the rule, this is a fit & proper 


case for granting leave to appeal to tho 
Privy Council. — Shiva Narain Jafa 
V. Allahabad Hioh Ct. Judges (1933), 
1. L. R. 66 All. 702.— IND. 

639 ii. From order refusing to 

enrol legal practitioner, 1 — An order of the 
High Ct. refuslng*to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, Is not one 
from which tho High Ct. has juris- 
diction to grant leave to ai>peal to the 
Privy Council. — Re Miss (1922), I. L. R. 
1 Pat. 690.— IND. 

b I. .] — Re An Advocate 

(1929), I. L. R. 8 Ran. 40.— IND. 

b ii. Valuation of propertY com' 

pulsorily acquired,] — In appeals in- 
volving the valuation of property in 
India, the Judicial Committcie will 
onttTtain an appeal under Act XIX, 
1921, 8. 2, as to tho value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence. — Nowrdji Rus- 
TOMJi Wadia V. Bombay Government 
(1925), 1. L. R. 49 Bom. 700.— IND. 

b iii. Not from decree affirming 

ceniri below — What amounts to.] — l^ltfs. 
obtained a mtge. decree In the ct. of 
tha subordinate judge, but their claim 
to Interest pendente iite was disallowed. 
Hefts, appealed to the High Ct. while 
pltfs. preferred a cross-appeal in respect 
to Interest pendente life. Hefts. ’ appeal 
was dismissed while pltfs.* cross -appeal 
was allowed, tho decree of the High <2Jt. 
being In the following terms : “ The 
decree of the CT. below be modified to 
this extent that interest at the bond 
rate shall run on the principal up to 
tho expiry of tho period of gi’oce.'* 
Hefts, applied for leave to appeal to 
His Majesty In Council. The value of 
the subject-matter of the suit & the 
appeal was above ton thousand rupees : 
— Ileld : the decree of the High Ct. 
was not one ** affirming the decision 
of the ct. Immediately below ** vsithtn 
Code of dvlJ Procedure, 1908, a. 110, 
& appots. were entitled as of right to 
ampeal to His Majesty in Council. 
Fort, her, the appeal could not be 
limited to the question of interest only, 
upon which point there was variation 
in tho decree, but appets. were entitled 
to appeal from the entire decree. — 
Thakub Jamuna Prasad Singh v, 
Jaoarnath Prasad Singh (1929), 
1, L. R. 9 Pat. 558.— IND. 

b iv. .] — Matters in 

dispute in a pending suit haying been 
referred to arbn., an award was made 
to the effect that deft, should, within 
a time fixed, give possession of a certain 
factory to pltf., & in default should 
pay pltf. Rs. 13,000. Objections to 
the award were made by deft, which 
were disallowed, &; the award was 


ordered to be filed, but as the time 
fixed for delivery of the factory had 
by then expired, the ct. considering it 
unnecessary to incorporate in Its decree 
a direction relating to tho delivery of 
the factory, granted a decree to pltf. 
only for the Rs. 1 3,000. Deft, appealed 
to the High Ct. & his appeal was 
accepted only to the extent that tho 
decree of the trial ct. was modified to 
bring It into conformity with the 
award. Heft, then applied for leave 
to appeal to His Majesty in Council : — 
Held : as the High Ct, had in sub- 
stance affirmed the decision of the 
trial ct. the alteration made by it in 
the decree not being of a substantial 
nature, leave to appeal to His Majesty 
in Council under Code of Civil Pro- 
cedure, B. 110, could not be granted. — 
Bansi Lal V. Gopal Lal (1928), 
I. L. R. 10 Lah. 688.— IND. 

b V. Order of High Court under 

Provincial Insolvency Act.] — In a case 
where Provincial Insolvency Act, 1920, 
gives a right of appeal to the High Ct., 
an appeal from the decision of the 
High C5t. lies to the Privy Council 
under, & subject to, the Code of Civil 
Procedure. — Maung Ba Thaw v. 
Ma Pin (1934), L. R. 61 Ind. App. 
158.— IND. 

b vi. Order suspending pleader 

from practice,] — Leave to appeal may 
be granted from an order of the Bign 
Ct. Buepending a pleader from practis- 
ing for a period of six months. — Re 
A Pleader (1932), I. L. R. 65 All. 
246.— IND. 

f i. .] — The question of 

law Involved need not be of general 
Importance ; it is sufficient if there is 
a substantial question of law between 
the parties. — Raghunath I^asad 
Singh v. I^artabgash Deputy Combs. 
(1927), 64 L. R. Ind. App. 126.— IND. 

f ii. .1 — Delhi Cloth & 

General Mills Co., Ltd. v. Delhi 
Income Tax Comrs. (1927), 54 L. R. 
Ind. App. 421.— IND. 

f iii. .1 — Mathura, Kurmi 

r. Jagdeo Singh (1927), I. L. R. 50 
All. 208.— IND. • 

f iv. Order made without 

jurisdiction.] — Kishan Singh v. The 
King Emperor (1928), L. R. 55 Ind. 
App. 390.— IND. 

f v. Matter of general import- 

ance.] — Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of general Im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was very common & a considerable 
amount of litigation came before the 
Ota. in connection therewith. — Jivan- 
GERi Guru Chamelgiri v. Gajanan 
Narayan Patkar (1926), I. L. R. 60 
Bom. 753.— IND. 

t 
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of the Code ; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge. — Ramlal Hargopal v. Kis- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 

640c. Probate suit*] — Where competing 

applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & subject to the requirements 
of, the Code of Civil Procedure, 1908, ss. 109, 
110. — VeLLASAWMY SeRVAI V. SlVARAMAN 
Servai (1929), 67 L. R. Ind. App. 96, P. C. 

640d. Not on question of compensation for 

land compulsorily acquired.] — Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that Act. — Secre- 
tary OF State for India v. Hindustran 
Co-operative Inscb. Society (1931), 68 
L. R. Ind. App. 259, P. C. 

641a. — — • Lahore High Court — Jurisdiction under 
special Act.] — An Act gave power to a 
tribunal set up thereunder to decide questions 
which in substance concern the naturr* of the 
trusts under wliich the endowments of 
certain religious institutions were lield. 
They also included questions of eoiii; 
tion for loss of office & que.stions as reg.'ii f^ ; 
claims to property in respect of whiiJi i 
tribunal’s powers were not limited by any 
provisions as to value. Under Die Act the 
tribunal was given tlie same powers as a,r(‘ 
vested in the ordinary cts. of the country, 
& its proceedings were to be conducted in 
accordance with the ordinary rules of civil 
procedure of the country. The fo!*mal 
expression of its decision was described by 
the Act as a decree or order. The Act, 
however, i)rovided that appeals from the 
tribunal were to bo heard by a Div. (H;. &/ 
not by a single judge. On a preliminary 


objection taken to the competency of the 
ai)peal : — Held : the jurisdiction conferred 
upon the High Ct. was intemded to include 
the new subject-matter as part of the 
ordinary appellate jurisdiction of the High 
Ct., & the case was within the general 
principle laid dowm by VrscoiiNT Haldane, 
L.C. in National Telephone Co., Ltd. v. Post- 
maMer-Gcneral, [1013] A. O. 540, at p. 552, 
that “ wh^m a question is stated to be referred 
to an established ct. wntliout more, it . . . 
imports that the? ordinary incidents of the 
procedure of that ct. are to attach, & also 
that any general right of appeal from its 
decisions likewi.so attaches,” k, the obje(;tion 
could not bo sustained. — H em Stnou v, 
Mahant Basant Das, [I9:?fi] i All E. R. 
,3.56 ; 89 Hoi. .To. 303, 1*. 0. 

641b. High Court of Bengal — Claim relating to 
cantonment land.] — Barraokpore Canton- 
ment CoMMIlTEE SEtaiETARY V. SaTLSH 
Chandra Sen (1930), 17 T. L. R. 3, V. C. 

656a. Gold Coast —Native tribunal — Attitude of 
Judicial Committee to decision.] — The 
Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by H(‘ct. 11 that the 
civil jurisdiction of a native* tribunal shall 
extend to liearing A deLermining certain 
classes of suits, including all suits relating 
to the ownersliip or possession of lands held 
under native tenurt* k situated within its 
jurisdiction ; k by s(*et. 17 that when it 
appears to any ct. that a cases biouglit before 
it is oiHJ cognisable by a native tiil)inial the 
ct. shall, unless satisfactory reasons to the 
contrary be shc^wu, refer the parties thereto. 
A suit of the cla.ss mentionevl above having 
been tried k decided i)y a fiativo tribunal, 
the d(^cision was n; versed upon the evidence 
by the Provincial Oornr., k iiis judgment was 
affirmed upon a fuitlier appeal to the 
Supreme Ct. : — Held : liaving regard to f ho 
provision.s of tfie Ordinar^ce the dcicision of a 
native tribunal in a rnatUjr of the above kind, 
being one peculiarly within its knowledge, if 
arrived at afba* a. fair l^eai’ing k on relevant 
evidence, sliould not b - disturbed without 
verj^ clear proof that it wa.*? wrong, k in the 
present ca.se thei‘e w;i8 no such proof. — 
ABAKAfl NTUAH V. ANGUAH Bl'i.NNIEn, [1931] 


661 1. Sum helcyw appealable value — 
WJum appeal lies .] — Maung Ha. Than. 
V. Pegu District Council (1927), 
I. L. R. 6 Ran. 43.— IND. 


b1. Limitation of right to appeal — 
Tvftters Patent of Calcutta High Court 
0/1927.1 — The now clause of the Letters 
Patent of the Calcutta High Ct., 
passed 1927, takes away. In all second 
^p^ls decided by a single judgoi*^ 
without his giving a certificate that the 
case is a fit one for appeal, the right 
to go to the Privy Council under the 
law, though the right of the 
Judicial Coiimiltt€>e to give special 
leave la not of course affected. The 
new Letters Patent cannot be applied 
to pending cases without taking away 
existing rights of appeal. — Sadar Au 
w. Dalimuddin (1928), I. L. R. 56 CJalc. 
512 .— ind. 


T . Desirable to avoid two appeals. 1— 
It Is desirable that in some manner 
recourse to two appeals to the Privy 
council should be avoided where one 
Is a decree of the High Ot. under 
sect. 98 12) of the Code of Civil Pro- 
cedure & the other is from the decree 
in a Letters Patent Appeal varying 
me former decree. — J atondranath 


Chandiiuri r. Uhaykumar D.vh (1931), 
1. L. R. 58 Calc. 1281.— IND. 

PART IX. SECT. 8, SUB-SECT. 4. 

a (p. ,502) i. A'o jaYwer 

to extend .] — The ct. no discretion 
to depart from tho rules rc^mlatlng 
uppeafs to Ills Majesty in Council, A: is 
functus officio tis rogJirds granting leave 
to appeal when tho time i)rcscril)e<l 
bv the rules has expired. The ordy 
remedy of either tho Crown or a subje -t 
who desii-es to appeal from a docislon 
of the ct., but Is out oi time. Is to apply 
to His Majesty in Oiuncll for special 
leave to appeal.— Riiodes-Mookhouhk 
V. Stamp Duties Comr. (No. 2), 
(19331 N. Z. L. n. 1413.— N.Z. 

k (p. 503) i. Judges 

equally divided .] — The Ct. of Appeal 
granted leave to appeal to the IMvy 
Council from a decision of the Ct. of 
Appeal reversing an order for a new 
tnal, the verdict of the jur> being for 
more than .»:500, & the judges, including 
the trial judge, being eijually divided. 
— Tremain t;, Ma.n'awatek Dhai.naok 
Board, [19261 N. Z. L. R. 416.— N.Z. 

sm. Irish Free State — Lexive to appeal 
—When flrran/ed. 1— The general prhi- 
clples governing applications for leave 
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to appeal stabHl.- Hitm 'v M‘Kenna, 
“ Fickkma.v’h .Iournal ” V Ekrxhthom 
A 3'rak.sliukri, fl926J 1. 9 9)2.— IR. 

gn, — j —Leave to 

appeal refused. — ()T>.: /^aoiian v, 
O’.SoLi.iVAN, (192(;i 1. It. — IR. 

] — ,see, also, No. 

715. 

so. High Court of Western. Sanu,a ~ 
Crirniiuit matter — No public interest 
involved — Leave refusefl.l -HuvvEu v. 
Bkaisdv (No. 2), (1931) N. Z L. R. 
268. - N.Z. 

sq. .] — The Bupremo Ct. of 

New 25ealand has no jurisdiction to 
grant biave to appeal t/O the iTlvy 
Council Iroui a judgment of tho 
Bupremo Ct. on an ai»peal from tho 
High Ct. of WesUjrn Samoa. — NiemoN 
V. Braihby (No. 3), (1934] N. Z. L, R. 
036 : a. L. It. 474.— N.Z. 


PART IX. SECT. 9. 

sp. Stay of ejxecutifm pending appeal 
— What must be shoum — Ability of 
plaintiff to pay in ei^cnt of reversal ,] — 
Georgia CoNSTRUcrriON Co., Ltd. & 
Bank of Toronto v. Pacific Great 
Eartern Ry. Co. (B C.), (19291 4 
D. L. R. 607 ; 8 W. W. R. 92.— CAN. 
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A. 0. 72 ; 100 L. J. P. 0. 47 ; 144 L, T. 161, 
P. 0. 

669a. .] — (1) There is no appeal as of 

right to His Majesty in Council from the 
decision of the Royal Ct. of Jersey in a 
criminal case. There is no trace m any 
legislation, or in an authoritative work, of 
any such right of ajmeal. The Ordinances 
of Pyne & Napper, 1591, which, in the light 
of present evidence, must be regarded as 
having been properly confirmed by Order in 
Coimcil & registered, & as having become 
part of the law of Jersey, support the view 
tliat there is no appeal as of nght in criminal 
matters. There is, however, no Order in 
Council, charter, or other instrument of 
authority from which it can be inferred that 
the Crown’s prerogative right to grant special 
leave to appeal, & to allow an appeal, in a 
criminal case from Jersey has been taken 
away. Tliat prerogative right still exists. 

(2) The prerogative right of entertaining 
appeals can only be taken away by express 
words or the necessary intendment of a 
statute or other equivalent act of State. 

(3) The Board treats applications for 
special leave to appeal in criminal cases & 

. the hearing of criminal appeals so admitted 


as being on the same footing, A, in the case 
of misdirection, or in any other case of an 
alleged failui!*e in the proper trial of a criminal 
case, will advise His Majesty to intervene 
only if there is shown to have been such a 
violation of the principles of justice that 
grave & substantial injustice has been done. — 
Rbnouf V. A.-G. FOR Jersey, [1936] A. C. 
445; [1936] 1 All E. R. 936 ; 106 L. J. P. C. 
84 ; 165 L. T. 1 ; 62 T. L. R. 465 ; 80 
Sol. Jo. 304 ; 30 Cox, C. C. 397, P. C. 

662. Add. Annotation : — Retd. Nadan v. B., [1926] 
A. 0. 482. 

662a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
e. R., [1928] W. N. 197, P. 0. 

665a. Appeal under Ordinance No. 108, 

sect. 80.] — Under the terms of the charter 
of 1865 of the ct. then having jurisdiction, 
& sect. 1154 of the Civil Procedure Code of 
the Straits Settlements, an appeal lies to 
H.M. in Council from a decision of the Ct. 
of Appeal of the Straits Settlements upon 
an appeal under sect. 80 of Ordinance No. 103 

. (Stamps). — Straits Settlements Come, of 

Stamps v. Oei Tjonq Swan, [1933] A. C. 
378 ; 102 L. J. P. C. 90 ; 149 L. T. 146 ; 
49 T. L. R. 428, P. C. 


Part X. — The Channel Islands. 


688a. Validity of will of immoveables.] — By 

art.. 28 of the Law of Jersey, 1851 : “ Les 
actions touchant la validit/t'i des Testamens 
contenant dos legs d’immeubles seront 
institutes k la Cour du Samedi, et aussi les 
actions en partage des immeubles d’une 
succession, lorsquo ces immeubles auront ttt 
Itguts en tout on en partie par Testament” : — 
Hidd : that art.. 28 of the Law of 1851, 
which for the first time authorised, subject 
to conditions, the disposition of immovables 
in the Island of Jersey by will, conferred 
jurisdiction to entertain proceedings relating 


712a. Right of Crown to minerals — Shale.]— By 

an Act of Tynwald, known as the Act of 
Settlement, 1703-1704, s. 10, all mines & 
minerals, quarries & delfs of flagg, slate or 
stone ai‘e it^served to His Majesty as Lord of 
the Isle & Manor of Man. Applt. claimed a 
declaration that a certain mineral commonly 
called shale was witliin the reservation in the 
Act of Settlement, 1703-1704. Resp. by her 
answer, while admitting that lier estate of 
customaTv freehold was subject to the 
Crown’s legal rights, denied that the shale 
was a mineral within that Act. She con- 
tended that it waa the ordinary subsoil of 
the estate & district, & her absolute property, 
A was composed essentially of clay & sand. 
It was admitted by applt. that the contention 


to the validity of such wills upon the Cour 
du Samedi (which sits weekly) to the ex- 
clusion of the Cour d’ Heritage (which sits 
only twice a year). The Cour d’H^ritage, 
a very ancient ct., had no original jurisdiction 
to decide as to the validity of wills disposing 
of immovables in Jersey, because before the 
Law of 1851 such disposition by will was for- 
bidden & unknown, & there is no ground for 
conferring any implied jurisdiction on the 
Cour d’ Heritage. — Gilbert v. Ching, [1936] 
A. C. 145 ; 105 L. J. P. C. 27 ; 164 L. T. 
196, P. C. 


of Man. 

that shale was a mineral could not be main- 
tained, but it was contended that it was 
covered by the specific words “ flagg, slate 
or stone ” : — Held : the question was an 
issue of fa<% to be decided according to the 
articular circumstances, the duty of the ct. 
eing to determine what the words meant 
in the vernacular of mining men, commercial 
men & landowners in 1703 when the Act of 
Settlement was passed. As there was no 
evidence that the words “ flagg, slate or 
stone,” or any one of them, had ever been so 
used, that substance was not within the 
terms of the Act of Settlement. — ^A.-G. FOR 
Isle op Man v. Moore, tl938] 8 All E. R. 
263 ; 169 L. T. 426 ; 82 Sol. Jo. 520, P. 0. 


Part XI. — Isle 
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Part XIa. — Other Islands. 


712b. Lundy Island — Whether part of Great 
Britain.] — On a charge of an offence on 
Lundy Island against Coinage Act, 1870 
10), s. 6, the justices for the Bideford 
Division of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lun^ Island was not 
» part of Great Britain : — Held : there was 
evidence before the justices to support the 
conclusion that Lundy Island was part of 


Great Britain, & their decision must be 
ailirmed. Senible: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it. — HARidAN v. Bolt 
(1931), 47 T. L. R. 219; 76 8ol. Jo. 99, 
D. C. 

712c. Ceylon — Validity of Order in Council.] — 

Abeyesekera V, Jayatilake, No. 17a, ante. 


Part XII. — Irish Free State. 


718. Add. Citation : — 21 L. G. R. 419, C. A. 

714. For the paragraph in the original volume 
substitute the following paragraph : — 

Transference of liabilities of British 

Government to Irish Free State.] — By agiee- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. <fc resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the caniage of coal from 
certain collieries for purposes comiected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Conatitiifion 
Act, 1922 (session 2) (c. 1 ), were passed, vt the 
date of the passing of these Acts the contract'' 
with the Govt, were still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State. — A.-G. 
V , Great Southern & Western Ry. Co. 
OP Ireland, [1925] A. 0. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 608 ; 41 T. L. R. 670 ; 69 
Sol. Jo. 744, H. L. ; revsg. S. C. aid) norn. 
Great Southern & Western Ry. Co. of 
Ireland v. R., [1924] 2 K. B. 450, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 54).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 


is that Judgments Extension Act, 1808, ha-s, 
since Dec. 5, 1922, ceased to apply the 
Irish Free State.- -Banfield v, Chester 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 023 ; 
41 T. L. R. 503 ; 69 Sol. .In. 692, C. A. 

.] — alaOf No. 710. 

714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. Vlll - Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78~-RIght of 
transferred civil servants to compensation on 
retirement In consequence of change of govern- 
ment.] — Wioo v. A.-O. of iiuym Free State, 
[1927] A. 0. 674; 96 L. J. P. O. 88; 137 
L. T. 400 : 43 T. h. R. 457. P. 0. 

Annotations: — Folld. /ifc Transferred Civil .servants (Ireland) 
Compensation, UV)291 A. C. 242, Refd. Nlxori v. A.*G. 
(11)30), loO L. J. Ch. 70. 

714c. S.P. Re Transferred (hviL Servants 
(Ireland) Compensation, 11929] A. C. 242 ; 
Huh norn. lie Ihi.sh Civil Servants, 08 L. J. 
P. C. 39; MO L. T. 251; mib nom. He 
Article X of Articli:h of Agreement for 
Treaty between Great Britain & Ire- 
lanil 45 T. L. R. 57, P. C. 

Aa77ot(ilion : — Consd. NIxou v. A. (L, [lU30j 1 Ch. 

715. AfMr this case add “ See, alao, ca8(!H in Part 
IX., Sect. 8, sub-8('ct. 4, an/c.” 

716. Add. Citation.^ 1 K. B. 214; 93 

L. J. K. B. 331 ; 130 L. T. 269. 

Add. A nnotaiuma .' FoUd. BanOrhl v. Chester 
(1925), 94 L. J. K. B. 805. Reid. Perform- 
ing Right Society, Ltd. v. Bray U. D, C., 
[1930] A. O. 377. 


PART XII 

714 1. Irish Free State Constitution 
Act, 1922 (session 2) (c. 1) — Transfer- 
ence of assets of British Oovemment to 
Irish Free State.}— Held : a debt dne 
to the Land Commlfision, altlioinrh 
occurred In 1922, was an “ asset ” that 
been transferr^ from the former 
Govt, of the United Einerdom of Great 
Britain Sc Ireland to the Govt, of the 
Iri^ Free State. — Re Malonbt, [1926] 
I. R. 202.--IR. 

714 ii. Effect on jurisdiction of 

cj^ing courts — Fending establishment 
^ courts for Irish Free Stote.H-R. c. 
wicKxow OotTNTT Couht Judge, 
[19241 2 I. R. 139.— m. 

714 UL Pvbllc Safety Act, 1927 

1®- 31)— Ordinort/ tegislation,] — A.-G. v. 
M Bride, [1928] I. R. 451.— IR. 

^714 Iv, Effect of on Fugitive 

OjflTenders Act, 1881.}— HeW .* the 

^nalttve Ofleiiden Act, 1881, oon- 
to be of foil fozoe s c^eot in ^e 


Irish Free State by vlrtm- of the pro- 
vlttlons of Art. 73 of the Constitution, 
& it Is not inconsthtent vvit.h the pro- 
visions of the Constitution. — lufsfi 
Free State v. Little [1931 ] i, H. 39. 
— IR. 


714b i. Government of Ireland Act, 
1920 (c. 67), 88. 54 , 55, Schai. VIII— 
Constitution of Irish Free State (Sairrstai 
Eireann) Act, 1922 {No. 1 of 1922), 
Sched. I, Art. 78 — Right of transferred 
HvU servants to compensalum on retire- 
ment in consequence of change of Govern- 
ment.]— ho fiSD say. V. A.-G., [1928] 

I. R. 35.— IR. 


714b U. .] — Cassidy 

V. A.-O. OF THE Irish Free State, 
[1930] I. R. 65.— IR. 


714b III. riTZ- 

OIBBON V. A.-0. OF THE IRISH FRBB 
State. [1930] I. R. 49.— IR. 


714b Iv. .] — A claim 

to compensation under Art. 10 of the 
Treaty by a civil servant, who, having 
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served under the Govt, of the ITnlted 
Kingdom, served under tho Provlidoofil 
Govt., & HuhHoqiieiitly was traiiHfcmjd 
to the sorvlee of the lYoe State Govt., 
is maintainable. — Dk J.Arv Smyth u. 
A.-G.. il934J 1. II. 139.— IR. 


716 I. Liatrility to give security for 
costs — Resident in position of foreigner.] 
— Application on behalf of defts., 
resident in Northern Ireland that 


g ltfs., who reside^] In the Irish Free 
tate, might be ordered to give security 
for costs on the groTjnd that in tho 
event of defts. obtaining judgment, 
they would be unable to have it 
ext-ended in the Irish Frtse State, as 
Judgments ExtensIonH Act, 1808, no 
lon^r applied to that country ; — 
Heui : pltfs. must give security for 
cost.s.'~ Oai.lan V. M'Kenna, 11929) 


N. I. 1.- IR. 


•t. Irish Free State {Agreement) 
Act, 1922 (c. 4 ) — Effect on Companies 
Acts .] — On petition by a shareholder 
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716a. Summons relating to bequests to Irish 
parishes — Whether Attorney-General of Irish 
Free State proper defendant.] — Re Love, 
Naper V. Barlow, [1932] W. N. 17 ; 173 
L. T. Jo. 116 ; 73 L. Jo. 168. 

716b, Treaty scheduled to Irish Free State (Con- 


stitution) Act, 1933 (session 2) (c. 1) — Part of 
statute law of United Kingdom.] — Moore v, 
A.-G. FOR Irish Free State, No. 447a, ante. 
716c. Power of Irish Free State to abrogate.] — 

Moore v. A.-G. for Irish Free State, 
No. 447a, ante. 


Part XIII. — Northern Ireland. 


Validity of statute — Whether tax of sub- 
stantially same character as income tax.] — 

Sect. 3 of Finance Act (Northern Ireland), 
1934, which provides that there shall be paid 
to the Exchequer of North(3rn Ireland by the 
council of every county & county borough an 
annual contribution, to be raised by means 
of the poor rate, towards the cost to the 
Exchequer of educational services, is within 
the legislative competence of the Parliament 
of Northern Ireland. Even assuming that 
under that sect, a tax is imposed on the 
ratepayers by the central authority, such 
tax is not “ substantially the same in, 
character ” as income tax, wliich, by Govt. 

, of Ireland Act, 1920 (c. 67), s. 21 (1), is 
expressly excepted as ultra vires the Parlia- 
ment of Northern Ireland. It is the essential 
’ characteristic of the particular tax that is 
to be regarded, the est ntial difference in 
character between income tax Sc rates is 
that the former is a tax on income generally, 
whereas the latter are levied in respect of 
the occupation of hereditaments irrespective 
of the ratepayer’s income generally Sc 
iiTespective of whether ho is in fact deriving 
profits or gains from such occupation . — Re 
Reference under Govt, of Ireland 
Act, 1920, Re sect. 3 op Finance Act 
(Northern Ireland), 1934, [1936] A. C. 
352 ; [1936] 2 All E. K. Ill ; 105 L. J. P. C. 
81 ; 154 L. T. 614 ; 52 T. L. R. 388 ; 80 
80 Sol. Jo. 404, P. C. 

716e. Government of Ireland Act, 1920 (c. 67), s. 4 


Part XIV.- 

716f. Registration of land — Jurisdiction of settle- 
ment officer.] — A settlement order was issued 
under Palestine Land Settlement Ordinance, 
s. 3, that a settlement of rights in land Sc 
registration thereof should be effected in the 
area included within the boundaries of, 
inter alia, the village of Hudeira in the Haifa 


— Interference with trade — What amounts 
to.] — Milk & MUk Products Act (Northern 
Ireland), 1934, is not a statute in respect 
of ” trade within the meaning of sect. 4 (7) 
of Govt, of Ireland Act, 1920 (c. 67), but 
is an Act for the peace, order & good govt, 
of Northern Ireland “ in respect of ” pre- 
cautions for the securing of the health of the 
inhabitants of Northern Ireland by protecting 
them from the dangers of an unregulated 
supply of milk. The Act was therefore 
within the competence of the Parliament of 
Northern Ireland to enact, though its pro- 
visions preclude a person whose premises 
are outside Northern Ireland from obtaining 
a licence for the sale of Grade A, B or C 
milk in Northern Ireland. If, in considering 
whether a statute is within the competence 
of a subordinate legislature to pass, it is 
found that the substance of thrts legislation 
is within the express powers, it is not in- 
validated merely because incidentally it 
affects matters which are outside the 
authorised field. The legislation must not, 
however, under the guise of dealing with one 
matter encroach upon the forbidden field. — 
Gallagher v. Lynn, [1937] A. 0. 863 ; 
[1937] 3 All E. R. 598; 106 L. J. P. C. 161; 
157 L. T. 374 ; 53 T. L. R. 929 ; 81 Sol. Jo. 
609, IT. L. ; affg. S. C. sub nom, R. v. Gal- 
lagher, [1936] N. I. 131. 

Add, Annotation : — Consd. Shannon v. Lower 
Mainland Dairy Products Board (1938), 54 
T. L. R. 1090. 


Palestine. 

sub-district Sc of the lands of Attil & Zeita 
in the Tulkarem sub-district. A settlement 
officer was duly appointed Sc a preliminary 
notice issued of the intended settlement & 
registration of rights in the village of Hudeira. 
A dispute arose with regard to certain land 
known as Khor al Wasa’, of which applts. 


for the oompiiiHory wiadinfp up of a oo. 
ae an uurowrisU^red oo. : — Held : not- 
withstanding the provisions of the above 
act & of the Orders thereunder, the 
CJos. Acts remain iu full foriHi until 
revoked or altei\3d by a oompeteiit 
logislature, & the ots. of Southern 
Iroleind had no jurisdiction to make 
the order. — Re Portaulington Elkc- 
TRio Light & Power Co., Ltd., [19221 
1 I. R, 100.— IR. 

•w. Power of Oireachtas,] — Within 
the whole area of the Irish Free St/ate, 
the Oireachtas Is a free & unfettered 
legifilaturo, & there is nothing in the 
treaty, the constitution, or the statute 
confirming them, to limit the power of 
the Oireachtas to authonse the 
detention of untried persons. — R. 


\ Hare Park Camp 

(Miutary Governor), [1924] 2 I. R. 
104.— IR. 

■z. Ptiblic Safety {Powers of 

Arrest Detention) T’emporary Act 
(7. F. N.l, 1924 — Inira vires.) — R. 
(O ’Connell) v . Hare Park Camp 
(Miutary Governor), [1924] 2 I. R. 
104.— IR. 

•b. DiUy of Attorney 'Oeneral to 
represent the State.) — The A.-G. alone 
could be heard making any claim on 
behalf of the State or community of 
citizens of the Irish Free State under 
Art. 11 of the constitution. — Moorb 
V. A. G., [19301 I. R. 471.— IR. 

so. lUegai arre^ removal from 
jurisdiction — Right to injunction .] — 
The provisiona of this Art. 6 of the 
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Constitution of the Irish Free State do 
not exclude jurisdiction to grant on 
injunction in an appropriate case, 
e.g., it It were sought to arrest a person 
illegally & remove him out of the juris- 
diction before he could apply for a 
writ of habeas corpus. — O’Boyle & 
Rodgers v . A.-G. & General O’Duffy 
[19291 I. R. 558.— IR. 

sf. SvLccession D\Uy Act. 1863 (c. 61), 
8. 60 — Whether repealed hi/ Oovemment 
of Ireland Act. 1920 (c. 67).)— Held; 
there is an implied repeal of Succession 
Duty Act, 1853 (c. 51), s. 60, by 
Government of Ireland Act, 1920 
(o. 67), so far as sect. 60 gives any 
appeal to the English cts. over 
Northern Ireland succession duty. — 
A.-G. V. Jaffa, [1936] N. L 97.— ffl. 
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were registered in the land registry of Haifa 
as absolute owners. The entry in the registry 
described the area as being within the 
village of Hudeira. The settlement oilicer 
found that the area in dispute was included 
within the boundaries of Zeita &/or Attil 
musha’ lands, & he ordered that the entries 
in the Haifa land registry relating to the 
area in dispute be separated from the entries 
in respect of the lands of Hudeira, & that an 
observation be made in respect of such 
entries that in accordance with the judgment 
of the settlement officer those lands were held 
to be situated within the musha’ lands of 
Zeita &;/or Attil were recorded as such in 
the Tulkarem land registry, & that a corre- 
sponding entry be recorded in the Tulkarem 
land registry. Applts. appealed. The com- 
petency of the appeal was challenged on the 
ground that the decision was not one “ as to 
any right to land ” within Land Settlement 
Ordinance, 1928, s. 50 (1). The Land 
Ct. upheld the competency of the appeal & 
dismissed the appeal. On appeal to the 
Supreme Ct., the ; ppeal was held not to be 


competent & applts.* application was dis- 
missed. Applts. appealed to the Privy 
Council: — Held: (1) the decision of the 
settlement officer was a decision as to rights 
to land in so far as it held that, the lands of 
Khor al Wasa’ were musha’ lands ; (2) the 
judgment of the settlement oilicer was ultra 
vires in so far as it dealt with questions of 
rights to land outside the village of Hudeira, 
whicli was under settlement, & accordingly 
the finding that the iirea of Khor al VV^asa’, 
which he lield to bo outside the boundai'ies 
of Hudeira, u as muslia’ land, along with the 
consequential entries in the land registries 
of Haifa Tulkarem, was idira vires ; (3) in 
defining the boundari(;s of tlie village of 
Hudeira, the settlement officer was 
entitled to find that t lie area of Khor al 
Wasa’ was not in Hudeira, but his judg- 
ment ought to be varied by excluding from 
the findings any finding that the area was 
musha’ hind, & also the orders as to entries 
in tlu^ land registries. Aauonson v, 
CiiADimi, 1193(1] 2 All E. Ji. 1070 ; 80 Sol. 
Jo. 815, P. C. 


Notes on Canadian Constitutional Cases 

(Vol. XVII., p. 508). 

The cases referred to in the late Mr. Cameron’s | volume therefore appciar in t}nar apjiroi^riato 
Note are digested in Vol. XVII., pp. 427-l dh or | sections not as supplementary tn tl'e Notes in 
in other relevant Titles. Cases coming under tt>h; j Vol. XV IL, p. 508. 
head decided since the publication of the original • 


DEPOSITARY. 

See Bailment. 
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VoL XVni. Cases 8a— 183a. 


DESCENT AND DISTRIBUTION. 


Note. — ^Fop the peferences to Law of 
Property Act, 1922 (c. 10), substitute refer- 
ences to Administration of Estates Act* 1925 
(c. 23>, 88. 45-62. 


For cases decided under 1926 Act, see 
new Part Va., 'posL 


Part II. — Intestacy. 

Sa. Contingent partial Intestacy.] — Re McKee, Pchlic Trustee v. McKee, No. 283b, post. 


Part III. — Devolution of 

9. Citations : — Delete “ 0. A.” 

10. Add. Annotation : — Refd. Macleay v. Trend- 
well, [1937] A. C. 626. 


Real and Personal Estate. 

After this case add Death after 

1925.] — See, ?wtv, Aditiinistration of Estates 
Act, 1925 (c. 23), s. 9.” 


Part IV. — Descent of Real Estate 


17. For cross-reference before this case read 
“ See Law of Property (Amendment) Act, 
1924 (c. 6), s. 9, Sched. IX. (1), by which 
Inheritance Act, 1833, remains in force for 
certain purposes.” 

74, Add. Annotation: — Refd. Be Price, [1923] 
Ch. 679. 

102a. .] — Philpotts d. Philpotth 

James (1784), 3 Doug. K. B. 425 ; 99 E. R. 7.30. 

Annotations : — Diatd. /2e Sheppard, Sheppard v. Mannlnur, 
[1897] 2 Ch. 67. Ezpld. lie Inman, Inman v. Inman, 
[1903] 1 Ch. 241. 

113a. Lease pur autre vie — To A. & his heirs — 
Heir special occupant.] — Philpotts d. Phil- 


potts V. James (1784), 3 Doug. K. B. 426 ; 
99 E. R. 730. 

AnnoUitions : — Distd. He Shoi»i»rrd, 8hept»ard v. Manning:, 
118971 2 Ch. 67. Consd. He Inman, Inman n. Inman, 
(1903) 1 Ch. 241. 

132a. .] — Rawlinson t;. Montague 

(Duchess) (1710), 2 Vein. 067 ; 3 P. Wms. 
264, n. ; 23 E. R. 1035. 

4 nnoialion : — Consd. Bearpark t). Outx'bluHon (1830), 7 
MlriiT. 178. 

1.33 After this case insert “ Liability to legacy 

duty.] — See Estate Other Death Duties, 

Vol. XXL, p. 58. No. 377.” 

133a. S. P. Lock v. Lock (1710), 2 V(jrn. 666 ; 23 
E. R. 1035. 


PART I. 

a i. Meaning of “ legally represent ' 
<r* “ legal representaiives of **— Ontario 
Devolution of Estates Act, s, 30 .] — Re 
Mackenzie, [1927] 4 D. L. R, 825 ; 
61 0. L. li. 230.— CAN. 

ta. Murderer — Not entitled to share 
in estate of vicHm.} — Re Medaini 
Estate, [1927] 4 D.L.R. 1137; [1927] 
2 W. W. R. 88 ; 38 B. O. R. 819.— CAN. 

sd. Insane.) — man killed his 

wife & child, & thereafter committed 
suicide. The evidence showed that 
the man was an apparently normal 
mdivldoal, & was on the best of terms 
jnth his wife & child. Shortly prior 
to the tragedy he had been worried 
over business affairs & had been 
BufTerlng from melancholia. Apart 
therefrom there was no prior evidence 
of inanity: — Held: the man had 
^mmltted the crime whilst insane, &, 
therefore, there was no bar to his 
representatives succeeding on the 
Inteetacles of his wife & chlld.-~/te 
t^iensR. Perpetual Trustee Co. v. 
CiuweHAW n934), 84 S. R. N. S. W. 
547 ; 61 N. S. W. W. N. 141.— AUS. 
c Ordinance, 1884, of 

Nigena, ss. 38, 89— Con- 
^riicHon .} — Martins v. Fowler, [1926] 
^ C. 746 ; 95 L. J. P. C. IsS; 135 
L. T. 582.— NIGERIA. 

PART II. 

*8. ITA/sl constUuies cm tniestacy- 
incoww not nestino ineasyone.y- 
s^Jumulated Income c 
t^t which does not vest In an) 
^ passes as on a 
mtestacy.— iJe Hauuomu* 11935] 


D. L. R. 203 ; affd., M935] S. C. K. 
550 ; 4 D. L. R. 209.— CAN. 

PART III. SECT. 1. 

sh. “ Devolve *' — Lf>r.al Reaistration 
of Title Act, 8. 84.) — M‘ Donnell v. 
Stenson, [1921] 1 I. U. 80. — IR. 

fill. .) — COLUNS r. COLLINB, 

[1924] 1 1. K. 72.- IR. 


PART IV. SECT. 1. 


h i. .] — Maclean & Graham v. 

Smith & Mackintosh, [1927] N. 109 

— IR. 


b ii. Who are.) — Lee v. Branh- 

COMBS (1925). 52 N. B. II. 239. — CAN. 

sj. Effect of Dominiem lAind Titles 
Act, 1894 (c. 28), s. 3.J— .Tenhen 
(A lta.), [19271 1 D. L. R. 76; [1926] 
3 W. W. R, 737.— CAN. 

sm. Effect of Ontario Drcoiution of 
Estates Act, 1927.1 The f iVect of 
Ontario Devolution of KMtatcH A<‘t, 
1927, is not to trauwfonn i-eal iiroporl y 
into pei-sonalty for piiriJoHcs of doBcont, 
but to abolinh the former liistinotimi 
between the eoum'' of dewont of n*alry 
& yjersonalty. — He Smiitj, (1938] I 
D. L. R. 94 ; O. K. 16 ; 7 F. L. J. 
(Can.) 181.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

■k. Heir of hatf’bUKMl—Onus of jtr tof, ] 
— Where a party claims as one of r,he 
heirs of the half-blood of an intfwtate, 
& in his hill professes to set out bow 
his Interest arises, it Is necessary for 
him to n^atlve the tact of the Interstate 
having obtained the land by gift or 


1 


devise from Wh ancestor ; or, If he did 
80 obtain It. the c.laiinant rnnst show 
that he is of ti/c Idood of «uch aneestfir. 

Tkvon V. (1867), 13 Gr. 311.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (a). 

BO. ” Otherifri.se than hi/ dcjfccnl** -- 
Widow u((/ui.rin(f land uafer Intestates’ 
Estates /4eM — I’romlHCH !'< Itl under a 
fee farm grant, suldeet a yearly 
rent were conveyed for value to li. 
The purebaser died Inte-tme leaving 
bis wi(b>w but no issue survi- ing Ills 
real & personal estate anujiiijt< d to 1 »!hh 
than li.'jOO In value, & all puHsod under 
sect. 1 of lut<'Htate8’ KHtates Act . 1890, 
U) hill widow, who entered Into A 
remained in posfiosslfui until Mhe filed 
Iritestatf . 'Fhereupon lurr brother, 
(loft., entared Into poHsesslon as her heir 
at law. I'ltf., who was heir at law of 
her husband, claimed itossesslon, con- 
tending that title must be traced from 
B. OH the last purctiaser. Ho lirought 
a civil hill for ejectment on the title 
of the priutilsos ; — HeUl : the widow 
neqnlrod the land “ otherwise than i)y 
descent,” & being the lost person to 
do so she was thertrfore under Inherit 
anee Act, 1833, the mirehawrr from 
whom descent should he traced. 
Deft., the widow's iudr at law, 
was therefore entitled to remain In 
IK>SHf;8Sjon of the premises. — B kahlet 
V . MoAtamnky, [19361 N. I. 74.— IR. 

PART IV. SECT. 4, SUB-6E0T. 2. 

h. Read now ” 113a 1.” 

k. Read now “ 118a II.” 

L R^d now *• 113a Hi.** 



Cases 184a -187. English and Empike Digest Supplement. 


Id4a. Construction of ancient customary — 
Nepos.”] — Whitlock v, Whitlock (1924), 
40 T. L. R. 566, D. 0. 

144. Add, Annotation : — Consd. Re Smith, Bull 
V, Smith, [1933] Ch. 847. 

150a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 
Destruction of custom of gavelkind.] — T. 
died on Jan. 28, 1926, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 


which then became vested by virtue of 
Part IV. of Sched. I. para. 1. sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) : — 
Semble : in the absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Re Price, [1928] 1 Ch. 579 ; 97 L. J. Cli. 
423 ; 139 L. T. 339. 

Annotations : — Refd. Re Kempthorne, Charles v. Kempthorne 
(1029), 40 T. L. R. 16; Re Newman, slater v, Newman, 
[19:i0] 2 Ch. 409; Re Thomas’s Will Trusts, Powell v. 
Thomas, (1930] 2 Ch. 07 ; Re Warren, Warren v, Warren, 
[1932] 1 (IJh. 42 ; Re Hind, Bemstone v. Montgomory. 
[1933] Ch. 208 ; Re Jones, Public Trustee v. Jones, [1934] 
Ch. 315. 


Part V. — Distribution of Personal Estate. 


161. Citation : — For “Skin. 212“ read “Skin. 

■ 218.” 

166. Add. Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 

166a. Subject to interest of posthumous child.] 

— Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. C. 

Annotations: — Folld. Wallis v. ITodson (1740), Barn. Ch. 

272. Refd. Vlllar v. Cilbey, [1907J A. C. 139. 

IgSb. .] — J. w. died intestate in 1724, 

& left issue 'P. W. wlio died within a week 
aft(jr his father, & his wife enceinte, & on 
Majr 29 following pltf. w’as born ; she is 
entitled to her share under the Statute of 
Distributions, as mucli as if she had existed 
in his lifetime. — Wallis v. Hodson (1740), 
2 Atk. 114 ; Barn. Ch. 272 ; 26 E. R. 472, L. C. 

Annotations : — Folld. Burnet v. Mann (1748), 1 Vos. Sen. 

156; Thellussoii v. Woodford (1799), 4 Ves. 227. Refd. 

TholJusBon V. Woodford (1805), 1 Bos. & P. N. R. 357 ; 

Vlllar v. Gilbey, [1907] A. C. 139. 

165c. .] — A child ventre sa nn^re may 


take under the St^atute of Distribution. — 
Tiiellusson V. Woodford (1799), 4 Ves. 227 ; 
31 E. R. 117, T.. C. ; affd. (1895), 1 Bos. & 
P. N. R. 357, H. L. 

Annotations: — Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367 ; Re Burrows, Clejirhorn v. Burrows, [1805] 2 Ch. 
497 ; lie Wilmer’s Trusts, Moore v. Wingfield, [1903] 1 
Ch. 874 ; Villar v. Gilbey, [1907J A. C. 139. 

See^ noiv^ Administration of Estates Act. 
1925, (c. 23), Bs. 47 (1), 65 (2). 

170. Add. Annotations : — Dbtd. Re Pitts, Cox v. 
Kilsby, [1981] 1 Ch. 646. N.F. Re Sigsworth, 
Bedford v. Bedford, [1925] Ch. 89. 

173. Add. Annotation : — Consd. Re Jones, Johnson 
V, A.-G., [1925] Ch. 340. 

175. Add. Annotation : — Refd. Re Vaux, Nichol- 
son r. Vaux, [1938] 1 Ch. 5S1. 

180. Add. Annotation : — Refd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation Consd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 

187. Add. Annotation : — Consd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 


PART V. SECT. 1. 

n i. amended h|/ 17 Oeo. 5, 

c. 35. s. '2~E£feci of.] -tie Shier, 
ante, not overriUod, & the practice 
adopted since that decision not altered. 
—Re Allison, [1927] 4 D. L. R. 729 ; 
61 O. L. R. 261.— CAN. 

sc. When next of kin entitled to 
dclimry in specie.] — After payment of 
debts, the administrator of the estate 
of an intestate holds the estate In trust 
to convert it divide among those en- 
titled under the statute to distribution. 
Where there is only one cestui oue trust, 
or whore the cestuis que trust are aJl 
of one mind & no complication arises 
from disability, the right to demand the 
delivery of the estate in sjiecie is ln(5on- 
trovertlble. But w’here the parties 
benoflcially entitled are not of one 
mind, those of them who so dosiro are 
entitled to insist upon the normal 
course of administration being pur- 
sued to the end. — Re Harris (1914), 33 
O. L. R. 83.— CAN. 

Bd. Statutori/ rights of concuHne .] — 
Held : oppet. herein, who had Lived 
in the province with the intestate as 


his wife for n number of years & had 
been iiiaiutained by him, was his 
“concubine” within sect. i02 of 
Administration Act, R. S. B. C., 1936, 
(Sc was entitled to the benefits thereof. — 
Re Wii.soN’8 Estate, [1938] 1 

W. W. R. 856.— CAN. 

PART V. SECT 2. 

sf . Divorced Jivsharid — Foreign 
divorce.] — GARTER v. Patrick, [19351 
1 W. W. R. 383 ; 2 D. L. R. 811 ; 49 
B. O. R. 411.— CAN. 

PART V. SECT. 8, SUB-SECT. 1, 

e i. Effect of separation 

agiecment .] — After being married for 
three months a husband & wife, then 
domiciled & resident in Saskatchewan, 
made a separation agreement under 
which, os varied by a subsequent agree- 
ment, ho paid her $2,500 & she agreed 
to relinquish her rights to any & all 
lands thou or thereafter belonging to 
hlm,& in particular her rights in the 
homestead. She also agreed not to 
take any proceedings against him arising 
out of the marriage exoept divoroe, & 

2 


in the event of her suing for divorce 
that she would make no claim for 
alimony. The husband died leaving a 
will in which he was described as of 
(^ilgary, Alberta. After making cer- 
tain specific bequests he left the residue 
of his estate to his sister. The only 
reference in the will to his wife was a 
clause releasing her from any claims 
which the estate might have against 
her : — Held : the ct. was empowered 
to make such allowance as it thought 
roper to tho widow without begin 
amnerod by the provisions of Sas- 
katenewan Widows^ Relief Act ; tho 
w'idow had not so contracted in the 
agreement as to deprive herself of the 
benefit of Widows’ Relief Act even if 
she could so contract . — Re Anderson 
Estate, [1934] 1 W. W. R. 430 ; 2 
D. L. R. 484.— CAN. 

e ii. .] — Appet. sought 

relief under Widows Relief Act, R. S. A., 
1922, from the provisions of her hus- 
band’s will. She married deceased a 
little over eight years before his death. 
After living together for sixteen months 
they separated by agreement, but 
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221. Add. Annotation : — FoUd. Re Ashton, Sier 
Ashton (1934), 78 SoL Jo. 803. 


V. 


221a. •] — lie Ashton, 

Ashton (1934), 78 Sol. Jo. 803. 


Sier r. 


232. Add, Annotaiion : — N.F. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

234, In the cross-reference following this case for 
“ p. 148, No. 374,’* read “ p. 374, No. 148.** 


thereafter made frequent motor trips 
to^retiier & visits to one another, & on 
these trips & visits lived os man & 
^ife. She also at regular Intervale 
rendered household services for him 
^\ithout remuneration : — Held : appet. 
was entitled to relief under the Act, &, 
under all the oircumstances, to sub- 
Htiintial relief . — Ke Magi Estate, 
[11)35] 2 W. W. R. 422.— CAN. 

e ill. •] — Application for 

relief under Widows Relief Act, 
R. S. A., 1922. Nothing was left to 
nppet. by her husband’s will but ho 
stn,t(5d therein that his reasons for not 
leaving her anything by the will was 
that he had already provided for her 
I IV transferring certain property to her. 
qqds property had at the time of the 
application deteriorated in value & the 
rentals thcrefi’om were being collected 
by the mtgee. Appet. lived in a small 
house at the r(?ar of the property & 
liad been obliged to aT)ply t > the city 
for relief. The cost of an a^muity of 
$50 per month for appet. would pro- 
bably be as much or more than could 
be realised in cash for the oel^ate : — 
livid : the estate should be charged, 
next after debts & encumbrances & the 
costs of the application, with the pay- 
ment of $50 per month to appet. 
during her lifetime & should the 
revenues from the estate be Insufticicnt 
to provide for this payment the exors. 
are empowered to encroach upon the 
corpus of tne estate for the purpose of 
meeting the same . — Re McDonald 
Estate, [11)37] 2 W, W. R. 22.— CAN. 

e iv. ,] — Application under 

Widows Relief Act, K. S. A., 1922. 
Apixit. who had obtained a decree of 
judicial separation in 1920, had 
shortly thereafter returned to her 
husband at his request & in reliance 
on promises made by him which sho 
alleged he did not keep. In 1923 she 
l(‘ft him again & lived thereafter with 
her son or daughter until her husband’s 
tl(!aLh in 1930, & had refused to see him 
or communicate with him when he was 
afTlieted with paralysis. Sho had con- 
tributed $1,000 to the farming opera- 
tions in 1907 & from 1893 to 1923 not 
only did her own house work but also 
worked in the fields. Sho was without 
any means & the will bequeathed her 
one dollar ; the residue of the estate 
was left to testator’s sister & to 
ebariti(?8 : — HfM : in view of all the 
evideneo, that it was just & equitable 
that appet. should he allowed a share 
01 the estate equal to that to which 
she would have been entitled had her 
biisband died intestate . — Re Wilson 
Estate, [1937] 1 W. W. R. 101.— CAN. 


e y. Testator with foreign 

aomldle .] — In the case of a testator 
who dies domiciled out of Saskatche- 
wan the ct.’s jurisdiction to grant his 
widow relief under Widows’ Relief 
Act, R. a. 8 ., 1930, is confined to that 
part of his property which Is subject 
po the laws of Saskatchewan, i.e., bis 
immovables within Saskatchewan. — 
vvim,iAM8 V , Moody Bible Institute 
OF CmcAGO, [19371 2 W. W. R. 316; 
CAN^‘ IE 405 ; 7 E. L. J. (Can.) 38.— 

io share of child dying 
ivT — CJonstruction of sect. 9 of 

Dovoiution of Estates Act, R.S.M.. 
^ amended by 1917, c. 5, s, 7. 

Intestate died in 1920, leaving him 
^ylving a widow & two children, of 
m infant & unmarried, died 

siiaro of the 
eo^itjod child passed to the mother. — 
Estate, [19341 2 W. W. R. 


f 1. Prnmsum made for widcw—Lvss 
recetiyahlt on intestoeg — 
n hat relief granied .] — ITjo discretion 
conferred on the ct. In favour of the 
widow, who applies for relief under 
Married omen’s Relief Act is restricted 
by implication to the portion of her 
decou^sod husi»and*a estate whleli she 
would have received on an Intestacy. — 
McIIratnky V. McBratnky (1919), 59 
C. U. 550 ; 119191 3 W. W. R. 1000 ; 
50 D. L. R. 132. — CAN. 


sd. Ascertainment of net value of 
estate — Time for .] — For the purpose of 
determining who Is or are entitled 
pursuant to tim Administration Act, 
R.S.B.C., 1924, to sliaro in an estate 
the net value of the estate is to be 
aseertuined as of tlie date of the dt^at b 
of the doeeast'd . — Ife C’oli.inh Ebta'I’e, 
[1935] 1 W. W. R. 295 ; affd. sub nom. 
Re COL1.IN8 Estate, Toronto (Jkneral 
Trusts Coupn. v, A.-G. for British 
Columbia Collins, [19351 2 W. W. K. 
550 ; 50 B. C. Ji. 122 ; affd. sub nom. 
CouKiNGS V. Collins, [1936J 8. C. R. 
37 ; 2 1). L. 11. 193 ; 5 E. L. J. (Can.) 
291.— CAN. 


sg. IVifc living in adulter g at lime of 
husband.\H death.] — Sini,. 127 (1) of 

Administration Act, R. 8. B. O., 1924, 
as amended, provides : “ If a vvih* has 
left her husband & Is living in adidtery 
at the time of his death, slio sbaJl lake 
no part of Imr husband’a (‘.state ” : — 
Held: tho words “living in adultery 
at tho time of hjs death ’* mean exactly 
what they i e.. tJiey refer to a state 
of allairs cxi..; ou- at that time, ^ it is 
not sufiicieiu to nr *^e that the wife 
was living >n ad* Dty. say for two 
years, for a pericd wt . n ended before 
his d(^ath, or that she ;n»J committed 
isolated acts of aduDcry a long time 
prior to his (hsath. — Burns v. Burns, 
119371 2 W. W. B. 07 3 ; 52 H. C. R. 4 ; 
affd. [1938J 1 All E. R. 173, P. C. - CAN. 


PART V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.] — Held: the 
widow is not entitled to any jiortion 
of the real estate in Hpeclo.— C u.nning- 
iiAM V. Cunningham. [1920] 1 1. K. 119. 

— IR, 

sl. S. P. Dunicanp. Dunican, [1920] 
1 1. R. 212.— IR. 

PART V, SECT. 3, SUB-SECT. 3.— A. 

213 i. Covenant to secure payment t/J 
sum of money — Sat isfaction pro tnnUo j — 
F. on his marriuge execuU^d a liond, 
whereby, in tho event of Ids »leath in 
the lifeUine of his wife, u . um of money 
was to i)o paid to two tniHtees In trust 
for his wife. J\ predeceased his wife^, 
intestate & without Issue ; — field : tlie 
sum secured by tho bond was to bo re- 
garded. in the absence of evidence of 
any other Intention, as s-s tisfactlon pro 
tanto of the widow’s share of Iter Ims- 
band’s estate. — ^Matbkwh v. Ijonkgan 
^ Cooke, [19251 1 I. R 201.— m. 


PART V. SECT. 4. SUB-SECT. 1. 

229 V. .1 — Tho words “ child oi 

children of a doceased brother or 
sister “ in Intestate Huccessions Act, 
R. 8. A., 1922 (c. 143). s. 7 (2), mean 
issue in the fiit*! generation only, & do 
not inc.lude grandchildren or more 
romoto descendants. — Re Kmhlky 
(Alta.), [192.5] 1 W. W. H. 816.— CAN. 

229 vi. .) — An intestate died 

unmarried leaving him surviving several 
brothers & sisters & a nephew & grand- 
nephew. The nephew was the son of 
a sister who predeceased testator, & the 

3 


grandnephew was the grandson of said 
sister. On the (luostion dlii tho sliare 
of tho estate that would have gone to 
said sister, bad she been alive at 
testator’s death, pass to tho nephew & 
graiulnophow In equal shares or did It 
all go to tlie nephew : — Held : under 
sect. 12 of Dovolutloii of Estates Act, 
R. S. M., 1913, tho whole share went to 
the nephew . — Re Bupd Estate, Har- 
mon r. Furber, [1934] 2 VV. W. R. 
182 ; 3 i). L. R. 687 ; 42 Man. L. R. 
152.— CAN. 

229 vii. .1 — Re. Gall Estate, 

[1937] 3 W. W. R. 2GG.— CAN. 

a i. J — Held : such ciiild 

not entitj(‘d in 8u skat chew iin to sliaro 
in tlie estate of the father dying 
Intestate & lioniieiled In Saskatchewan 
before tlie coming into force of Adoption 
of Children .\(d., 1922 . — Burnfiicl v. 
Burnfiej., [l92Gj 2 D. L. R. 129; 
I192G] 1 W. \V. H. 057 ; 20 Sask. L. K. 
407.— CAN. 

a ii. .] 'rho word “ child ’’ 

in a will made In ►Saskatchewan by 
testator domiciled therein, wlio died 
before the coming Into force of Adop- 
tion of CliiJdren Aid., 1922, hold not to 
Include an adopted child, even though 
under tlie law of tlie fr.relgn stato where 
tl,e child iv’ its adopting parents wore 
donilelUul i5c In wbich it was adopted 
tlio cll'ect of the udovition was to 
entitle it to all the riglds (.f a clilld 
of Its adopting failicr liorn In lawhil 
wedlock.- /»V iXiNALP Bald- 

win V. Modnicy, 1192)^1 4 D. L, U. 181 ; 
[1928] 2 \V. W'. [{, G3G ; affd., 11929] 2 
J). K. 244 ; S. O. Iv. 3dG ; sobsiyuent 
proceedings, 4 1). L. U. 7 71. — 

CAN. 

a iil. Child ft' el fare Act- Rights 

of inhrriUinre.]- Welfare Act 

(Iocs not e-r(;t»ti' a new (ianou for (lie 
('/onstrijctton of wills, 'rhereforo, w’hcro 
th(^ adopH^d (laughter was the nUs*o 
of tho fostijr father’s wdfo & his will, 
after making provision for said adopHrd 
dauglitor by name, gave fiart, of the 
roHldiH* of bis (.‘State to bis & Ids wife’s 
next-of-kin, said daughter took under 
the residuary Ixiquest as his wife’s 
niece & not as the testator’s child. — 
Re Scorr Ehtate, [19281 1 \V. W. U. 
1G8.- CAN. 


PART V. SECT. 3 . 

»lt, A'of xci.doiv <tf onlg bnither pre- 
dereasina iute.state. 1 — Re i « i ,) laiHON , 
[1920] 2 D. L. U. 53G.--CAN. 

St. lirothers sister Sr~~Of infant 

dying after father who preeleeeeiaed 
irraridfuther — JnfanVa share in oranrl- 
father *8 estate- ~ D tan d at hm of Estates 
Afi, R. S. S., 1920 (e. 73). ss. 18, 23.] — 
Re GEORGK'r Kbtateh (Bask.), [1928] 
1 I). Jj. R. 230 ; [1927] 3 W’. W. R. 
709.— CAN, 


8W. Whether half-blood in- 

clwled.] — “ Brothers & sisters “ within 
H<;ct. 116 of Administration Act, 
R. S. B. (J., 1924, as amended by 1925, 
include brothers &c sisters of the half- 
blood. Therefore where an Intostat-o 
iiad been predeceased by three half- 
brothers & sisters, ea^di of whom left 
issue surviving the IntostaU?, & lie woe 
survived also by a brother of the whole 
blood : — Held : ono-quarter of tho real 
& personal estate went to the brother 
& three-quarters to tho nephews & 
nieces, jmr stirpes . — Johnson v. Line- 
ker, [1936] 1 W. W. R. 393 ; 4 D. L. R) 
435 ; 50 B. C. R. 378 ; 6 F. L. J. (Can.. 
36 ; affd. sub nom. Re Lineker’s 
Estate, 50 B. O. R. 608.— CAN. 
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239. For ** Mother, brothers Sc sisters — Mother 
takes half Sc brothers Sc sisters hall — Subject to 
right of widow.] ** read ** Mother, brothers & 


sisters — Share moiety equally — Widow taking 
hall.] 

266. Add, AnnotcUion : — Ck>nsd. Be MerralJ, 
Greener v, Merrall, [1924] 1 Oh. 46. 


Part Va. — Distribution under Administration of Estates Act, 

1925. 


See Administration of Estates Act, 1926 
(c. 23), 88. 33 (4), 46-62. 

283a. Rights of surviving spouse — Interest on sum 
charged — Payable out of corpus of estate.] — 

Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i), interest becoming payable 
on the sum of £1,000, thereby charged on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge upon the 
income but upon the corpus of the estate. — 
Re Saunders, Public Trustee v. Saunders, 
[1929] 1 Ch. 674 ; 98 L. J. Ch. 303 ; 141 
L. T. 27 ; 45 T. L. R. 283. 

288b. — -- Contingent partial Intestacy.] — Testator 
devised & bequeathed his residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers & sisters as 
should survive her. The last of the brothers 
& sisters died in the widow’s lifetime : — 
Held : the widow’s estate would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow’s survival, to a 
sum of £1,000, with interest at the rate of 
6 per cent, per annum from the date of 
testator’s death, under Administration of 
Estates Act, 1925 (c. 23), s. 46, but the widow 
was not entitled to have the reversion 
expectant on her death sold & the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her life as part of testator’s estate devolving 
as upon an intestacy. — Re McKee, Public 
Trustee v. McKee, [1931] 2 Oh. 146 ; 100 
L. J. Ch. 325 ; 145 L. T. 605 ; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, C. A. 

AnnoiatUm : — Consd. Re Thoruber, Orabtrco v, Tboraber, 
[1H3GJ 2 All E. K. 1594. 

283c. Descent to heir — Estate of lunatic — No 
committee or trustee appointed.] — For six 
years before her death a lady was a certified 
patient at a mental home, without any 
testamentary capacity. She was not, how- 
ever, a lunatic so found by inquisition. Sc 
never had a committee or receiver. She died 


at the home on Feb. 1, 1929, a spinster & 
intestate, aged seventy-six : — Held : her real 
estate went to her heir-at-law under Adminis- 
tration of Estates Act, 1926 (c. 23), s. 51 (2), 
which exemption section, read with the defini- 
tion section, sect. 55 (1 ) (viii. ), was not confined 
to cases where a lunatic or defective had a 
committee or receiver. — Be Gates, Gates v. 
Gates, [1930] 1 Ch. 199 ; 99 L. J. Ch. 161 ; 
142 L. T. 327. 

283d. Proceeds of sale of land in court 

— ^Lunacy Act, 1890 (o. 5), s. 123.] — 

Testatrix made a will in 1877 Sc was sub- 
sequently in that year found to be of un- 
sound mind. She remained in that condition 
until her death in 1932. At her death all 
the persons who would have been interested 
under her will were dead, with the result 
that her property (which included the pro- 
ceeds of sale of an undivided .three-fourths 
share in certain freehold land) devolved as 
under an intestacy. Her share in the free- 
hold land had been sold in 1923. A summons 
was taken out by her administrator for the 
determination of the question whether the 
proceeds of the sale of the property devolved 
upon her heirs at law or upon her next of kin : 
— Held : the capital devolved upon the heirs 
nt law under Lunacy Act, 1890 (c. 6), 
8. 123 (1), Sc was not affected by the transi- 
tional provisions of Law of Property Act, 
1926 (c. 20), but fell within the exceptions 
provided for by Administration of Estates 
Act, 1926 (c. 23), s. 51 (2) ; & with regard 
to the dividends, so much thereof as had 
accrued before tiie death of testatrix de- 
volved upon the next of kin as personal 
property. Sc so much thereof as had accrued 
sincG her death devolved upon the persons 
who became entitled to the real estate. — 
Re Harding, Westminster Bank, Ltd. v. 
Laver, [1934] Ch. 271 ; 103 L. J. Ch. 121 ; 
150 L. T. 277 ; 77 Sol. Jo. 863. 

283e. Effect of Legitimacy Act, 1926 


PART V. SECT. 7. 

249 ii. .J — M. who 

was unmarrlod died Intestate. He had 
one slstt^r still living, & another sister 
who had iiredecreosed him, left one son 
living. One brother was still living, 
A second brother who had predeceased 
him left three oliildren Rtlll living, & 
a thli*d brother (A.) who had pre- 
deceased him left nine ohlldren BtUl 
living, Sc a tenth cldld (E.) who had 
predeceased M. left four ohlldren 
(grandchildren of M.) still living. On 
a netltlon for direotions : — Held : the 
one-tlfth share of the estate to which 
the brother A. would have been entitled 
should be divided Into ten parts, & one 
of the ten parts should be divided 
equally amongst Edward's four 
children.— Re McKay (1927), 89 

B. C. It. 51.— CAN. 

249 ill. .1— Carter v. 

Patrick, [1936] 1 W. W. R. 883 ; 2 


D. L. II. 811.— CAN. 

251 UI, .h-Re Grant 

Estate, Grant v, Morrison (B. C.), 
(1929] 3 W. W. R. 044 ; (19301 1 

D. L. R. 365 ; 41 B. O. R. 511.— CAN. 

PART V. SECT. 8. 

h I. Uncle d: children of deceased 

uncles,] — Re Kjroksino Estate, [1928] 
1 D. L. R. 643 ; [1928] 1 W. W. R. 224. 
—CAN. 

h ii. Uncles dt aunts & conisina,] 

— The surviving next of kin of an 
intestate, who had never married, were 
three paternal uncles & a maternal 
aunt & uncle. Two aunts had pre- 
deceased the intestate leaving children : 
—Held: under sects. 117, 118, 119 of 
Administration Act, R. S. B. O., 1924, 
the estate was distributable per capita 
solely among the surviving aunts Sc 
uncles. — OROMARTT Estate, [1937) 


2 W. W. R. 082 ; 51 B. C. K. 531.- 

CAN. 


PART V. SECT. 9. 

273 iv a. S, P. Re Jensen (Alta.), 
[1927] 1 D. L. R. 76 ; [1926] 3 W. W. B- 
737.— CAN. * 


273 vi. Exception as to ancestral 

property,] — Held : the proviso to sect. 
126 of Administration Act, R. 8. B. C.. 
1924, excludes, without qualifloatlon, 
those who are not of the blood of tho 
ancestor. “ Ancestor,** within the 
meaning of the sect. Is the person from 
whom tme estate In question is derived. 
He need not bo a progenitor of the 
suooossor or lineal anoestor so long oi? 
he really preceded In the estate, & 
may be brother, annt, uncle, nephew 
or cousin . — Re Parshallb Estate. 
Shaw v, Oox. [19301 1 W. W. R. 767 ; 
3 D. L. R. 438 ; 42 B. C. R. 413 .— CAN. 
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(c, 60).] — E. M. B., who had for many years 
been a person of unsotind mind, died on 
Feb. 22, 1933, intestate & a spinster, without 
parents or brother or sister of the whole 
blood. Her estate consisted of real 
personal property. There were two claimants 
to her real estate, the first deft., who would 
be entitled apart from & before the coming 
into force of Legitimacy Act, 1926 (c. 60), &; 
the second deft., who was not legitimate at 
the time of her birth, but by reason of the 
subsequent marriage of her parents was 
legitimated by virtue of Legitimacy Act, 
1926 (c. 60), & who would have been entitled 
if legitimate : — Held : on the true construc- 
tion of Administration of Estates Act, 1925 
(c. 20), ss. 45 (1), 61 (2), the descent of the 
real estate of a person who was of unsound 
mind before the commencement of the Act 
& who died intestate while still of unsound 
mind remained unaltered and the real estate 
passed to the persons who would have taken 
it before the commencement of the Act, & 
accordingly, the fi*'st deft, was the person 
entitled to the real estate of the intestate. — 
Be Bbrrey, LEWib v. Berrby, [1936] Ch. 
274 ; 106 L. J. Ch. 38 ; 154 L. T. 335. 

283f. “ In accordance with the general 

law ” — Exclusion of custom of gavelkind.] — 
An intestate, who was, at the date of her 
death, a spinster of full age had, since 
before Jan. 1, 1926, been a person of unsound 
mind. She died in 1933, possessed of land 
in Kent which had, before 1926, been sul>- 
ject to the custom of gavelkind. Adr-'ii:'.;:' 
tration of Estates Act, 1925 (c. 20), s. 51 \2). 
which applied to the case, requires that th», ; 
land shall “ devolve in accordance with the 
general law in force before” 1926: — Held: 
the requirement that the land should devolve 
in accordance with the general law |)revcnted 
the apphcation of the special custom of gavel- 
kind, & the land devolved upon the heir-at- 
law according to the common h\w.~ -He 
Higham, Higham V. Higiiam, [1937] 2 x\ll E. 
K. 17. 

283g. Estate tail— 1925 Act, s. 51 (3)— 

Application to notional settlement on In- 
testacy.] — In 1926 an infant S. inherited land 
as elde^ son & heir of an intestate, subject 
to his mother’s right to dower. On Jan. 1, 
1926, the Settled Land Act, 1925 (c. 18), 
came into operation, & under sect. 1 (2) S. 


was treated as deriving his title under the 
settlement deemed to have been made by the 
intestate, his mother’s right to dower being 
preserved by sect. 1 (3). On Oct. 8, 1930, 
S. died an infant & unmarried ; — Held : 
Administration of Estates Act, 1926 (o. 23), 
s. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail Sc ceased on his death 
as an unmarried Infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate Sc not to S.’s mother 
under Administration of Estates Act, 1926 
(c. 23), 8. 46 (1) (iv.). — Re Taylor, Pullan 
V. Taylor, [1931] 2 Ch. 242 ; 100 L. J. Oh. 
374 ; 145 L. T. 417. 

283h. Distributive share — Right of murderer of 
Intestate.] ~iSY‘m5/e ; the rule of public policy 
which prevents a sane murderer from taking 
any benefit under his victim’s will prevents 
him also from taking a distributive share 
under his vict-im’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association, [1892] 1 Q. B. 
147, 167, 158, would probably prevail over 
those of Joyce, J., in in rtj Houghton, No. 170, 
Sc the peremptory provisions of Administra- 
tion of Estates Act, 1925 (c. 23), s. 46, would 
be read Sc construed subject to the public 
policy rule. — Re Pitts, Cox v. Kn«iiY, [1931] 
1 Ch. 546 ; 100 L. J. Ch. 284 ; 116 L. T. 116 ; 
47 T. L. U. 293. 

Annotation !^ ; * -FoUd. He filf^sworth, Jicdford v, llodford, 
ili)3r>] oil. Kd. Reid, liercnford v. lioyid JTiKunou'<‘. (!<)., 

! 11)37] 2 K. JL If) 7. 

?82j . .] — A coroner’s jury found a verdict 

against X. of wilful murder of his mother Scr 
of felo de se, X, was named as the solo 
beneficiary under his mother’s will. On a 
summons taken out to determine the devolu- 
tion of the mother’s estate '-—Held : the rule 
of public policy which prevented X. (or his 
estate) from benefiting under the mother’s 
will also debarred his personal representative 
from ])articipating as such in the intestacy 
arising from the death of the mother caused 
by the son’s act . — Re vSigswortii, Bedford 
V. Bedford, [1935] Ch. 89 ; 104 L. J. Ch. 
46 ; 152 L. T. 329 ; 51 T. L. K. 9 ; 78 Hoi. 
Jo. 736. 

Annotation: — Refd. IJorcHlord v. Koyal Insinuiico Co., 
[1U37J 2 K. B. 11)7. 


Part VII. — Escheat and bona vacantia 


285. Add, Annotations: — Consd. A.-G. for Alberta 

V. A.-G. for Canada, [1928] A.C.475. Refd. 
Toronto (City) Corpn. v, R., [1932] A. C. 
98. 

286. Add, Annotaiion : — Refd. Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Ch. 29. 

292. Add, Annotations : — Consd. Re O’Hagan, 
O’Hagan v, Lloyd’s Bank, Ltd., [1932] 

W. N. 188. Refd. Re Deloitte, Griffiths v, 
Deloitte. [1926] Ch. 66 ; Re Tong, Hilton 
V, Bradbury (1930), 144 L. T. 260. 

298a. FaUtire of devise — No heir of testator — 

Death of testator before Intestates Estates 
Act, 1884— Trustee holds for own benefit.] — 
^ Rawunson, Wilson v. Banks (1934), 78 
Sol. Jo. 002. 


301, Add. Annotation: — Consd. Re Wells, Swin- 
bume-Hanham v, Howard, [1033] Ch. 29. 
311. Add. Citations: — [1924] 2 Ch. 19; 93L. J. Ch. 

483 ; 130 L. T. 800 ; 68 Sol. Jo. 419. 

812. Add. Annotations : — Refd. Re Wells, Swin- 
burne Uanham V. Howard (1932), 48 T. L. R. 
617 ; Re Rawlinson, Wilson v. Banks (1934), 
78 Sol. Jo. 602. 

315. After this case add “ Land In Alberta granted 
by Crown.] — See Dependencies, No. 98a.” 
819. Add. Annotation: — Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 

323. Add. Annotaiion : — Refd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931). 47 T. L. R. 650. 
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82Sa. Funds appointed — Appointor Ulegitimate — 
Death of appointee in lifetime of appointor.]—* 

Testatrix, who was illegitimate, exercised by 
her will a power of appointment over certain 
funds in favour of her husband. Her will 
contained the prefatory words “ to the in- 
tent that this my will shall take effect whether 
I survive or predecease my husband.’* Her 
husband predeceased her : — Held : the pre- 
sence in the will of the prefatory words was 
not sufficient, in the absence of a substitution 
of other legatees in the event of her husband 
predeceasing her, to show an intention, within 
the meaning of the authorities, that the hus- 
band’s estate should take the benefit of the 
appointed funds. Consequently there was 
a lapse of those funds, &, as testatrix was 
illegitimate, & had never had issue, the funds 
became hona vacantia & went to the Crown. — 
Re Ladd, Henderson v. Porter, [1932] 2 
Ch. 219 ; 101 L. J. Ch. 392 ; 147 L. T. 433. 

829. Add, Annotations : — Refd. Re Cullum, Mercer 
V . Flood, [1924] 1 Ch. 640 ; Re Rawlinson, 
Wilson V , Banks (1934), 78 Sol. Jo. 602. 

329a. Proceeds of sale under Settled Land Act.* 
1925 (c. IS),]— Re Rawlinson, Wilson 
V . Banks (1934), 78 Sol. Jo. 602. 

830. After this case add ‘‘ Property In Alberta.]*— 
, See Dependencies, No. 98a.” 

331. Add, Annotation: — Refr. Re Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. R. 
617. 


886a* •] — A lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
tliat the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratid grants of the funds to certain persons 
& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund ; (2) whether the 
petition was barred by any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made : — Held : the 
first question must be answered in favour 
of suppliants. — Re Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L. R. 
225 } affd,, [1929] 1 Ch. 1, C. A. 

Annotation : — Consd. Re Blako, Rc Minahan’e Petition of 
Right (1931), 100 L. J. Ch. 251. 

337a. ,]—Re Mason, No. 336a, ante, 

Limitation of action.--5ec Limitation 

OP Actions, Nos. 1761a, 1701b, post. 


PART VII. sect. 2, SUB-SECT. 5. 

80 . Descent to University of Alberta 
under Ultimate Heir Act, 1931 — Action 
by heirs to recover estate, — Defence ,] — 
Where an estate of an intestate has 
been transferred to the University of 


Alberta In accordance with Ultimate 
Heir Act, 1931, & then afterwards 
ersons who allege that they are the 
eirs or next-of-kln of the Intestate, 
but that the University has refused 
to recognise their claim, bring an action 
for a declaration of their right to the 


estate & for its transfer to them under 
sect. 6 of the said Act, It is not a good 
defence to the action that their claim 
was not substantiated before the smtlon. 
— Mackley V , Albekta University 
(Governors), [1933] 2 W. W. K. 330 ; 
3 D. L. 11. 726.~CAN 
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DISCOVERY, INSPECTION, AND INTERROGATORIES. 


17* 


Part I. — In General. 


Add, Annotation : — Refd. Hillman’s Airways, 
Ltd. V, Soci^t^ Anonyme D’lSditions A^ro- 


nautiques Internationales, [1934] 2 K. B. 
356. 


Part II. — Discovery of Documents. 


60. Add, Annotation: — As to (2) Refd. Elliott 
V. Albert, [1934] 1 K. B. 650. 

77a. Inquiry as to damages.]— There is no 

different xninciple applicable to an application 
for discovery of documents on an inquiry as 
to damages from that wliicli prevails on an 
application for di.'-covery where any other 
issue has to be tried between opposing 
parties. — British Lnited Shoe Machinery 
Co., Ltd. v, Lambert Howartu & Sons, 
Ltd. (1929). 46 R. P. 0. 315. 

Annotation : — Refd. Draper v. Hubert H. P. TriHt & Trist- 
beBtos Brake Linings, Ltd. (1036), 63 11. P. C. GO. 

86. Add, Annotation : — N.F. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

87a. .] — Wakefield & Co., Ltd. v. 

Board (Trading as J, P. Board ^ Co.) 
(1928), 45 R. P. C. 261. 

99. Add, Annotations : — As to (2) Apld. Cavendi.sh 
V. Cavendish (1925), 42 T. J^. R. 134. Distd. 
Elliott V, Albert, [1934] 1 K. B. 650. 

126. Add, Annotation : — Folld. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. .To, 159. 

127. Add, Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

127a. .] — By an underlease lands & works 

were demised to the first defts. for the term 
of twenty-one years less one day. Th(3 under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or- part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 


covenant it should be lawful for the under- 
k^ssor to re-enter upon the dcunised priunises, 
A that thereupon the dcMuise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim ho alleged that the 
lirst (lefts., in breach of their covenant, had 
transferred, underlet or partial with tlie 
possession of the premises f-o t he second dedis., 
A/t>r the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. (Jn a summons taken 
out by pltf. asking tliat the.* R<;cond (lefts, 
might bo ordoj’cd to tile a lull A siilllcient 
• affidavit of documents, the judge, (am.sider- 
ing himself hound by PoitAs {hUirl) v. Nr<p(,s^ 
No. 127, made the order askial for : — lldd : 
there was one issue only betwov n pltf. A the 
three d(‘fts., namely, whetlKir the under- 
lease, subject to which pltf. as he alleged 
derived his title B) th(‘ poss(\ssion of tl>e 
land in question, was still subsisting or had 
been determined by the e.xercis(‘ by pltf. of 
his right of re-entry, A that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documtuits applied, A tlio order made against 
the 8e(X)rid defts. rnusi, be discharged. 
Poivis {Earl) v. NcgiM^ No. 127, overd , — 
Seddon v, Commioktal Salt Co., l/ro,, 
[1925] Ch. 187; 94 h. .1. Ch. 225; 1,32 

L. T. 437 ; 69 vSol. Jo. 159, C. A. 

136. Add. Annotation : — Folld. Gale t. Denman 
Picture Houses, Ltd., [1930] 1 K. B. 588. 


PART I. SECT. 1. 

, Whether experiments ordered — 
A necessary for proper determiruition 
Nichols v. T. T. C., (1928 ] 
- D L. R. 36t ; 34 Can, Ry. Cas. 262 ; 
O. L. R. 124.— CAN. 

part II. SECT. 4. SUB-SECT. 1. 

130 iv. ,] — Bailie v. Inolis & 

Ltd. & Jamison, [1920] N. 63.— 

ruw? M d — Deft. CO. Bought pro- 

1 action of a diary wtileh had been kept 
pltfB.' boItb., & which. It was 
interview between 
(t? ^ person other than pltfs. 

at which Interview the 
debenture was dla- 
: the diary was the 
& as they wore not 
action, there was no 
present proceedings to 
production & inspection of their 
& Brad- 
shaw, (1928) N. Z. L. R. 360.— N.Z. 


ki. 


~ ; •] — In an action by an 

jnred workman against three defts. 


claiming daniageH for in juries HufTertul 
through the breaking of the gear UH<id 
in lifting a heavy weight, where dls- 
covery had been ordered In favour of 
one deft, agahist another deft, on a 
motion to review the order so made : — 
Held : as in the event of the ct. holding 
that the accident was dhe tc the gear 
used being defective there was ntlll an 
issue hotweeu defts. in nuestlon, 
namely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the Implied warranty 
that the gear supplied was effective 
there were consequently lights to be 
adjusted between defts., & the order 
for discovery was properly luadci. — 
Clarke v. Eta.ebman. Bucknali. & 
Co., Ltd., [1930] N. Z. L. R. 722.— 
N.Z. 

sb. Miners union — Dejenre filrd 
raising gvestion whether defewUnds 
Legal entiiy.y—A miners* union entered 
an appearance in an action, A by 
statement of defence raised the objec- 
tion that it was not shown that deft, 
was a legal entity capable of being 
•ued:— flkd; deft, by so pleading 


must be deemed, before th(^ t» .al of the 
(mtlon, to bo a corpn. for the nnrpose 
of tho litigation, & so compeljahJc to 
make discovery. — C entre Star Min- 
iN(i Co., Ltd. r. Rohht.and Minkr;:* 
Union (1902). 9 B. C. R. 190.— CAN. 

sd. Common informer. 1 — Altboiigh 
the ets. Will not readily assist a common 
informer by their proeodnro, yet, os 
against, tho Crown when it has made a 
contract with a person to procure 
Information for its own i)urpo8(!8, that 
prirndple la inappUmblo, & sneh a 
person is entitled to discovery In any 
proceedings Instituted niion the con- 
tract. — Heim ANN v. Commonwealth 
(1936), 41 Argus L. R. .".OL— AUS. 

PART II. SECT. 4, SUB-SECT. 2. 

161 il. — — .1— An in- 
dividual wIjo brings an action at law 
against the Commonwealth in tho 
.Supremo Ct. of New South Wales 
may, by invoking the auxiliary luris- 
diction of that ct. in equity, obtain 
an order for tbe discovery of docu- 
ment» against deft. — Hsuiann v. 



OaaeB 182-269. 


Enolibb and Empikb Dioest Supplement. 


162» Add, Annotation : — Generally, Retd. Robinson 
V, South Australia State (No. 2), [1931] A. O. 
704, 

171. Add. Annotations: — As to (2) Consd. Soviet 
Republics Union v, Belaiew (1926), 42 T. L. R. 
21. Reid. Duff Development Co. v. Kelantan 
Government, [1924] A. 0. 797. 

173. Add. Annotation: — Consd. Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All B. R. 
077. 

214a. .] — The ct. will not, save in very 

exceptional circumstances, order a deft, to 
produce documents in his possession before 
pltf. has delivered his statement of claim. — 
Gale v. Denman Picture Houses, Ltd., 
[1930] 1 K. B. 688 ; 99 L. J. K. B. 361 ; 143 
L. T. 31 ; 46 T. L. R. 282 ; 74 Sol. Jo. 187, 
C. A. 

238. Add, Annotations: — Refd. Tecalemit v Ex.- 
A-Gun (1926), 44 R. P. C. 62 ; Gerrard Indus- 
tries, Ltd. V. Box Wiring Co. (1933), 60 
R. P, C. 126. 


f 241. Annotation : — Consd. Draper v, Hubert H. p. 
Trist & Triatbestoa Brake Lininga, Ltd, (1 935), 
53 R, P, a 66, 

242. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

254a. Liberty to apply reserved.] — Poisson A 
Woods v. Robertson & Turvby (1902), 80 
L. T. 302 ; 50 W. R. 260 ; 46 Sol. Jo. 190, 
0. A. 

254b. Pursuant to undertaking on Injunction.]— 

Farrow v. Smith (1916), Yearly Supreme 
Court Practice. 

259. Add. Annotation : — Consd. Berry & Stewart v. 
Tottenham Hotspur Football & Athletic 
Co., [1936] Ch. 718. 


Sect. 7.— GROUNDS FOR RESISTING. 

(Vol. XVIII., p. 71). 

For “ Sect. 3, sub-sect. 2, ante,** read ** Part 
III., sect. 9, post,** 


Commonwealth (1936), 64 C. L. R. 
126 ; 9 A. L. J. 384.— AUS. 

a. Citation .‘—For [19081 S. C. 
336 “read" [190918.0. 336.** 

. a 1. Statutory right to sue 

Crown.] — When a statute gives the 
right to sue an officer or representative 
of the Crown according to the ordinary 
ptactloe & procedure of the ot.. it 
must be taken to subject the off. cr 
or representative to the compulsory 

f )rooeaa of the ct. in relation to ordinary 
nrldents of practice & procedure, sub- 
ject to any special saving or exemption. 

The South Australian Harbours Board 
is an Incorporated agent of the Crown 
under the Harbours Act, 1913, & is 
empowered to sue & be sued, & by 
sect. 75 (2), if default is made In the 
performance of any duty authorised, 
such actions or suits may be brought 
as might be brought if the contract 
hod been made between private per- 
sons. In 6kn action in respect of such 
an authorised contract pltf. applied 
for discovery against deft. Harbours 
Board : — Held : the general tenor of 
the Harbours Board Act, 1913, is 
more consistent than otherwise with 
the Intention to subject deft. Board 
to the ordinary jurisnlctlon of the ct. 
with regard to discovery. & accord- 
ingly deft, was compellable to make 
discovery. — Qoninan (A.) & Go., 

Ltd. V. South Australian Harbours 
Board, [19311 S. A. 8. R. 128.— AUS. 

a ii. Common informer.] — 

An individual who for reward contracts 
with the Crown to furnish information 
loading to the conviction of persons 
for evasion of customs duty & to the 
recovery of duty evaded & the penalties 
provided by law cannot be regarded, 
for the purpose of an action brought 
by him against the Crown on the con- 
tract, as a “ common informer,*’ & is 
not disentitled to an order for dis- 
covery of documents. — Heimann v. 
Commonwealth (1936), 54 O. L. R. 
126; 9 A. L. J. 384.— AUS. 

PART II. SECT. 4. SUB-SECT. 8. 

d i. Discovery against infant.] — 

Sagan v. Patan, [1931] 3 W. W. R. 
772.— CAN. 

tk. Action of damages for iMoligencc.] 
— An infant pltf. in an action for 
damages for injuries sustained in an 
automobile acoid eDt h eld examinable 
for discovery. — Rutherford v. Con- 
solidated Pr*ATK Glass Co., Ltd., 
[19361 1 W. W. R. 377 ; 43 Man. L. R. 
589.— CAN. 

sp. Procedure.V — In determining 
whether an order should be made for 
the oxamination for discovery of a 
child of tender years the judge applied 
to should determine for hima^, before 


making the order, whether the child 
would bo compotent to give evidence, 
& should also determine whether 
an oath should or should not be 
administered to the child. In doter- 
ming those questions resort should 
bo had to sect. 19 of Alberta Evidence 
Act, R. S. A., 1922, o. 87. If it is made 
to appear that the child is not possessed 
of sufllolont intelligence to justify the 
reception of his evidence the ordcT 
should be refused. If it appears that 
ho is possessed of such intelligence & 
does understand the duty of speaking 
the truth, but docs not understand the 
nature of an oath, the order should 
provide that no oath should bo 
administered, or it may be that the 
matter should be adjoimned to have 
the child instructed as to the nature of 
an oath. — Hebert v. Calgary City, 
[1938J 2 W. W. R. 25.— CAN. 

PART II. SECT, 4. SUB-SECT. 4.— A. 

182 i. Whether next friend may make 
affidavit.] — The ct. will not order a 
party to an action who is of unsound 
mind, or his next friend or the Public 
Trustee administering such person's 
estate under Mental Defectives Act, 
1911, 8. 100 {h), to make an affidavit 
of documents in compliance with an 
order for discovery under Rule 161 a; 
& Rule 167 a does not apply to persons 
of unsound nUnd. — Tasker v. Ajlqar, 
[19281 N. Z. L. R. 629.— N.Z. 

PART II. SECT. 5, SUB-SECT. 1. 

■e. Not till issues defined.] — When 
it Is necessary, before an order for 
discovery can be made, that certain 
questions in the suit should first be 
decided, the proper order to make is 
that the suit snoiild be set down for the 
settlement of the issues. The judge 
will then be in a position to decide which 
of the issues are necessary to be deter- 
mined before the question of Inspection 
or discovery can be decided. — Eagle 
Star & British Dominions Insurance 
Co. t>. Dinanath (1922), I. L. R, 47 
Bom. 509.— IND. 

IPART II. SECT. 6, SUB-SECT. 8. 

218 I. Not m after defence delivered-- 
Interlocutory iudgmemi signed.] — After 
pltf. had B^ed interlocutory Judgment 
against deft. In an action of tort, deft, 
sooght to examine the pltf. for dis- 
covery, the action being about to oome 
on at the assiEes for assessment of 
damages. R. 489 states that the 
examination of pltf. by deft, may take 

S laoe at emy time after suob deft, has 
elivered his statement ot defence ; — 
Held .* deft, oonld not examine pltf. — 
Ashley v, Brbnton (1889), 13 P. R. 
98.— CAN. 


218 il. .1 — Fong Young v. 

Shing Wah, [19281 3 D. L. R. 481 ; 
62 O. L. R. 370.— CAN. 

PART II. SECT. 6, SUBsSECT. 4. 

p i. .1 — British Columbia 

Liquors Co., Ltd. v. Consolidated 
Exporters Corpn.. Ltd.. [19301 2 
W. W. R. 379 ; [1931 1 1 D. L. R. 195 ; 
42 B. O. R. 481.— CAN. 

240 11. — .1 — In a case 

wherein it appears that deft, knows the 
facts & pltf. does not, deft, should give 
discovery before pltf. delivers par- 
ticulars. In such a cose where the 
order for particulars provided that 
they should be given oy pltf. after 
examination of deft, for discovery, the 
order also extended the time for 
doUrory of the defence imtil after the 
delivery of the particulars. — Alberta 
Wheat Pool v. Nahajowioz, [1930] 

1 W. W. R. 483 ; 2 D. L. R. 759 ; 24 
Alta. L. R. 400 ; ajfg., [1930] 1 D. L. R. 
344 ; [19291 3 W. W. R. 673.— CAN. 

sf. Discretion of judge.] — Blygh r. 
Solloway Milm & Co., Ltd., [1930] 

2 W. W. R. 208 ; 4 D. L. R, 582 ; 42 
B. O. R. 631.— CAN. 

PART II. SECT, 6. 

255 iU. .1 — Resp., a member 

of the Permanent Defence force of 
the Union & dlschortred therefrom as 
medically unfit, applied for an order 
on appit. to furnish him with a true 
copy of the medical oertlflcnte Issued 
under Act 27 of 1923, s. 54. He alleged 
he had sustained injuries in the dls- 
charge of & specially attributable to 
his duties, that be was entitled to 
receive compensation in maimer pro- 
vided under the sect., that he was 
desirous of brlngmg an action to obtain 
compensation & that it was imperative 
that a copy of the prescribed medical 
certificate referred to in sect. 64 should 
be disclosed to him before any legal 
steps were taken to enable him to 
determine the form of iplief to which 
be was entitled. A Provinolal Dlv. 
having granted the application : — 
Held: as the real dispute between 
the parties was whether resp.’s HI* 
health was occasioned In the discharge 
of his official duties or not &. as it 
was only when the cause of his ill- 
health had been established in bis 
favour as a fact, that the necessity for 
the inspection of the certificate xnight 
arise, the application was premature 
& should have been refused. — Union 
Government Minister of Defence 
V. Zyu 11929] App. D. 131.— 

256 L AUeged partnerOiip*] 

— Harnam Singh v , Kapoor Singh 
(1927), 89 B. O. R. 485.— GAN* 
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279. Citations : — For “ Bitt. Pbac. Cas, 1 read 
“ Bitt. Prao, Cab. 13.*' 

324. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

372. Add. Annotation : — Consd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

373. Add, Annotation : — Refd. Minter v. Priest* 
[1930] A. C. 668. 

373a. .]— The City of Baroda, No 

874a, post. 

377. Add. Annotations : — Refd. Minter v. Priest. 
[1930] A. C. 558 ; Infields, Ltd. i;. llosen cV: 
Son, [1938] 3 All E. K. 591. 

380. Add. Annotation: — As to {!) Consd. Redda- 
way & Co., Ltd. v. Hartley (1930), 48 R. P. C. 
10 . 

3S2. Add. Annotation: — Apld. Reddaway v. 

Hartley (1928), 72 Sol. Jo. 502. 

389. Add. Annotation: — As to {\) Apld. Chowood 
V. Lyall, [1929] 2 Oh. 406. 

390. Add. Anyxotation : —Consd. Infields, Lf d. 
Rosen & Son, [193^ ] 3 All E. R. 591. 

394. Add. Annotations . — As to (2) Folld. 1’he 
Hopper No. 13, [1925] P. 52. Apld. The City 
of Baroda (1926), 134 L. T. 570 ; Ogden v. 
London Electric Ry. Co. (1933), 49 T. L. R. 
542. Refd. Ankin v. London & North 
Eastern Ry. Co., [1930] 1 K. B. 527. 

437a. Effect of rule.] — Reddaway (P.) & Co. v. 
Hartley (1928), 72 Sol. Jo. 502 ; 45 R. P. C. 
432. 

437b. ,] — ^Before the hearing of the action, 

an application by pltfs. that deft j 
ordered to make a furthijr Sn better afiiaav /. ! 
of documents, or in the alternative, that an j 
order be made, under R. S. C., Ord. 31, 
r. 19 a (3), was refused by the master, on the 
ground that such an order would be contrary 
to practice. Pltfs. appealed. It appeared 
from certain letters that had been disclosed 
that there were certain letters relative to the 
issues in the action, as well as other docu- 
ments, which had not been disclosed ; but it 
was contended on behalf of deft, that, since 
the coming into operation of the rule, it was 
no longer open to a pltf. in such a case to ask 
for a general further & better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not exist before the rule was 
framed ; but that it should not be read as 


interfermg with the rights which were 
possessed before it came into force ; & that it 
was apparent, from sources which might be 
referred to, that the deft, had in his possession 
other documents not disclosed in his affidavit. 
Deft, was ordered to file a further affidavit. 
Deft, appealed to the Ot. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft, hied a further affidavit, whereupon 
pltfs. applied for a further & bettor affidavit 
before Maugham, J., who made an order 
under R. S. 0., Ord. 31, r. 19a (3), ordering 
deft, to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to dis- 
tribution by deft, of samples of belting & 
including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what had become thereof. Pltfs. 
appealed, by leave, to the (H/. of Appeal : — 
Held : the appeal should be allowed with 
costs in any event ; R. S. C., Ord. 31, r. 19a (3), 
did not cut down the powers of the ct. as 
expressed in the cfise of Jones v. Monte Video 
Gas Co.^ L. R. 5 Q. B. 1). 556 ; the order of 
UoMER, J., must be complied with ; it was 
an order which was intended to be based upon 
Jones V. Monte Video Gas Co., there were 
materials which showed that a further 
affidavit was necessary ; k a further affidavit 
muvst be made by deft. — Reddaway (F.) & 
Co., Ltd. v. Hartley (1930), 43 R. P. C. 
10, C. A. 

440a. .] — Astra - National Productions, 

Ltd. V . Neo-Art Productions, Ltd., fl928J 
W. N. 218. 

442. Add. Annotation : — Consd. Leon v. Oasoy 
(1932), 48 T, L. R. 452. 

447. Add. Annotatioyi : — Consd. Lrion v. Oasey 
(1932), 48 T. L. R. 452. 

449. Add. Annotation : — Consd. Loon v. Oasey 
(1932), 48 T. L. R. 452. 

450. Add. Annotation : — Consd. Loon v. Casey 
(1932), 48 T. L. R. 452. 

451. Add. Annotation : — Folld. Loon v. Casey 
(1932), 48 T. L. R. 452. 

451a, — — .] — By o policy in the form 

of a Lloyd's policy of marine insurance under- 
writers insured certain goods & merchandise 
upon the steamship L. or other steamers or 
conveyances at & from Cairo to Jaffa. The 
risks insured against included damage by 


part II. SECT. 9, SUB-SECT. 4. 

• ** "" “ Pleadinya <t ‘proceedings ” 

xn specified action.} — IsiTi' & Isitt v. 
uAM&mND & National Rksouroes 

CAN 

part II. SECT. 9, SUB-SECT. 6. 

V. .V—Rkid V. Van- 

Tuq Boat Co.. Ltd., [1928] 
244; [19281 1 W.W. R. 800; 
B. C. R. 479.— CAN. 

_,270 111. .] — When in an afladavit 

privilege is claimed In 
doenment or doenmente, 
documents mnst be 
Individnaliv in the schedule 
att^hed to the affidavit of discovery, 
’Tiferred to as being included 
others contained In a bundle. — 
RLSHB^pj. V. O'Sullivan & Hibkr- 
f p Co.. Ltd., (192C) 

1. R. 500 I 69 I. L. T. 161.— IR. 

870 iv. Where privilege is 


ilalraed with renpoct to tocuirionte 
leponent Is not required to descrlbs 
,he documents in sneb a manner as 
voiild disclose the nat tkre nr parti - 
mlara of such documents. “ A bunule 
)f clocumonts marked ‘ A ’ & niimberlng 
I to 160, all of which documents were 
nltialiod by this deponent,” Is a 
luftlclent Identlfloatlon of the docn* 
nentfl. — Campbell v. Woods, Jrmir & 
rnK Canadian Press (Alta.), (1926 1 
! D. L. R. 805 : 2 W. W. K. »». 

PART II. SECT. 10. 


335 .J — Where deft. 

obtained an order for disco very, in 

the affidavit vf discovery it was sworn 
on t>ehalf of pltf. that a document In his 
possession related solely to pltf.’s ca^ 
& did not support deft.'s case, s the 
Supreme Ct. had refused an application 
by deft, for inspection of the document : 
— Held : on the evidence there was no 
substantial ground upon which to 
a conclusion that the statement In the 

9 


affidavit was made erroneously or lunler 
fi rniscoiKjeptlon of the character of the 
document, &: the application was pro- 
perly refused. — S mith, etc. v. Sunday 
Times {1U23), 31 C. L. R. 652.--AUS. 


888 i. Claim of 'privilege .] — 

Whertj an affidavit sets out positively 8i. 
definitely that privilege is claimed for 
C/ertaln documents, on the gromid that 
they arose out of negotiations carried 
on “ without prejudice, ” that state- 
ment cannot be contradicted by 
affidavits or material from tJ»e other 
side ; but It can be attacked or 
Lrnpugued only by some admission or 
nualificatiou coming from that side. — 
BLAOK V. Ocean Accident Sc 
Guarantee Co. (Man.), 11926] 2 

D. L. II. 98.'> ; [1926J 1 W. W. K. 883.— 
CAN. 


PART 11. SECT. 11, SUB-SECT. 2. 

h I. .1 — Hutchinson & Dowdino 

r. Bank of Toronto (No. 2), 119341 
1 W. W. R. 446 ; 48 B.C. R. 316.— CAN. 



Cases 451a— 494. English and Empire Digest Supplement, 


fire, & the policy contained a warehouse to 
warehouse dause. The adventure consisted 
of a journey by land from Cairo to Alexandria 
& thence by sea on the steamship i. to 
Jaffa. In an action upon the policy the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo to Alexandria : — Held : 
upon a summons for directions an order was 
properly made that pltfs. should make an 
afhdavit of ship’s papers, the policy being 
substantially one of marine insurance. — 
Leon v. Casey, [1932] 2 K. B. 676 ; 101 
L. J. K. B. 678 ; 147 L. T. 166 ; 48 T. L. R. 
452 ; 37 Com. Cas. 330 ; 18 Asp. M. L. C. 
300, C. A. 

452. Add, Annotation : — Consd. Leon v, Casey 
(1932), 48 T. L. R. 462. 

453. Add, Annotation : — Expld. & Dlstd. Leon 
V. Casey (1932), 48 T. L. R. 462. 

464. Add, Annotation : — Consd. Leon v. Casey 
(1932), 48 T. I.. R. 462. 

455. Add, Annotation : — Retd. Leon v, Casey 
(1932), 48 T. L. R. 452. 

456. Add. Citaiions 93 L. J. K. B. 169 ; 130* 
L. T. 139 ; 16 Asp. M. L. C. 236. 


Add, Annotation : — Consd. Leon v, Caaey 
(1932), 48 T. L. R. 452. 

457. Add, Annotation : — Expld. Leon v, Casey 
(1932), 48 T. L. R. 452. 

461. Add, Annotation : — Refd. Leon v, Casey 
(1932), 48 T. L. R. 452. 

462a. Effect of.] — Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparmg his 
case ; on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. — PfecHERiES Ostendaises 
(Soc. Anon.) v. Merchants’ Marine Insur- 
ance Co., [1928] 1 K. B. 750 : 97 L. J. K. B. 
445 ; 138 L. T. 632 ; 44 T. L. R. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, C. A. 

Annotation: — Refd. Tho Channel Queen, [192S] P. 157. 

468. After this case add “ For form of order for 
production of ship’s papers, see R. 8. C. 
(No. 1), 1915, r. 11.” 


Part l!l. — Production and Inspection. 

478. J 7 i 7 iotation : — Refd. Infields, Ltd. v. appointed by debenture-holders — Liability 

Rosen & Son, [1938] 3 All E. R. 591. to produce .] — See Companies, No. 5067a, 

494. After this case add “Receiver & manager ante.'' 


PART III. SECT. 3. 

sa. County court.] — Tho county ct. 
has power to make an order for tho 
production of documents apart from 
an examination for discovery. — 
McDonald v. Howie, [1931 ] 3 VV. W. R. 
773 ; 40 Man. L. 11. 302.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

ab. liioht to examine officers cfr em- 
ployees in any order.] — In tho absence 
at least of special circumstances, the 
right of pltf. to examine for discovery 
the oltioer & employees of a deft. co. 
In whatever order he wishes will not be 
interfered with. — Cote v. Canadian 
National Ky. Co., [1930] 1 W. V^. R. 
591 ; 2 D. L. R. 999.— CAN. 

sd. Bight to examine several officers.] 
— Hauuison Mills, Ltd. v. Ahkoth- 
FOKD LUYIBEIt CO., LTD., [1935] 1 
W. W. R. 480 ; 49 B. C. R. 301.— CAN. 

Bg. Solicitor acting os servant of com- 
pany .] — Where duties which can bo, & 
usually are, performed by an oftlcla], 
servant or agent of a co. are performed 
by a Bolr., the fact that he is a solr. docs 
not render him immune from examina- 
tion for discovery with respect to the 
transactlous so performed. — Canary 
u. Vested Estates, Ltd., [1930] 1 
W. W. R. 99(] ; 3 D. L. R. 989 ; 43 
B. C. R. L— CAN. 

Bd. Officer — Who is — Architect.] — 
Hyslop V. New Westminster Board 
OF School Trustees, [1930] 3 

W. W. R. 227 ; 4 D. L. R. 1030.— 

CAN. 

Bin. Jnsuranrr adjuster.]— 

The adjuster who had been engaged 
by the fire Insurance cos. to make the 
adjustment of pJtf. lumber co.'s loss 
held not to have been under tho cir- 
cumstances of this case, an “ oflloer *’ 
of tho insurance cos. within rule 370c ( 1 ) 
providing for the examination for 
discovery of one who has been on officer 
of a eorpn. — Kapoor Lumbf.R Co.. 
Ltd. V. Canadian Northern Paoifio 
Ry. Co., [1932] 2 W. W. R. 417 ; 3 


D. L. 11. 487 ; 45 B. O. R. 213.— 
CAN. 

go. — Insurance agent.]— 

Tkevvin V. Wawanesa Mui'ual Insur- 
ance Co., [19381 1 W, W. R. 303 ; 1 
D. L. R. 793.— CAN. 

sp. When compelled to answer.] 

— In an action under Fatal Accidents 
Act for the death of a trainman from 
injuricH sustained during switching 
opei'ations pltf. alleged that while the 
deceased was coupling the air-hose 
between tho cud (;ar & the caboose his 
foot l)cearae caught in a switch -point 
& without warning to him tho train 
was moved & passed over his foot. 
Deft, pleaded that d.ecca8cd’s injury 
was due to his own negligence in that 
contrary to deft.’s instructions bo had 
gone between the end of the train & 
the caboose while the end of the train 
was moving towards tho caboose & 
was knocked over or stumbled In front 
of tho end of tho train. Pltf., after 
examining for discovery tho conductor, 
the engineer & a trainman who were 
working with deceased at tho time of 
tho accident, examined P. os an officer 
of deft. P. r(5fusod to answer certain 
questions & an order was moved for to 
ivquire him to do so. Pltf. contended 
that must, from the information 
ho had obtained, form a belief os to 
what In fact occurred on the occasion 
of the accident & must upon the 
examination state that belief as an 
admission of what did actually occur : 
— Held : since deft, had pleaded its 
belief ns to how deceased was injured 
It could not bo heard to say that it had 
no belief with respect thereto ; there- 
fore I*, must answer questions directed 
toward ascertaining from him what did 
in fact occur. — MacGregor v. Cana- 
dian Pacifio Rt. Co., [1938] 1 

W. W. R. 865; revsd., [1938] 2 W. W. R. 
426.— CAN. 

PART III. SECT. 4, SUB-SECT. 7. 

Be. Deponent on application for aecu^ 
rity for costs — Production of documents 
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referred to in affidavit .] — College 
Brand Ct.othe8 Co., Ltd. v. Brown 
& Fitzpatrick, [1928] 2 D. L. R. 502 ; 
[19281 1 W. W. R. 778 ; 23 Alta. L. R. 
3G3.— CAN. 

sf. Employee — Who is — Agent — 
Burden of preo/.] — Where an order for 
the examination for discovery of an 
employee is sought under rule 234 & 
there is a dispute as to whether tho 
persons sought to be examined are in 
fact employees, tho burden of proving 
the employment rests on tho party 
asking for Iht; examination. An agent 
is not an employee witliln the meaning 
of said rule. — Hoskins v. Minne- 
apolis Threshing Machine Co., 
[1930] 1 W. W. R. 309 ; 2 D. L. R. 
690 ; 24 Alta. L. R. 437.— CAN. 

St. Executor.] — On an examination 
for discovery, the principle relating to 
otilcers & agents of a co. which requires 
that they shall obtain information 
when they do not have it of their own 
personal knowledge, does not apply 
in the case of an exor. ; & he will not 
be compelled to answer questions 
concerning matters of which he has no 
personal knowledge. — B riese v. DU‘ 
GARD, [1935J 3 W. W. R. 08 ; 43 Man. 
L. R. 339.— CAN. 

PART III. SECT. 5, SUB-SECT. 1. 

625 li. .1 — HAmLTON V, Street 

(1850), 1 Gr. 327.— CAN. 

625 iii. Documents supporting 

case — Or repelling aefendanVa case .] — 
As a general rule pltf. In equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever Is material to repel 
the case set up by deft. ; as a part 
of that discovery, to the production of 
such documents os are material for the 
same purpose. — Lawlor v. Murchison 
(1852), 3 Gr. 553.— CAN. 

r i. .] — In an action on a 

policy of Insurance against liability for 
damages, to recover the amoimt of a 
judgment which the Insured had paid 
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628a. Action on bill ol exchange — Deed 

giving time to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 309 ; 6 
Dowl. 386 ; 1 Horn & H. 45 ; 7 L. J. Ex. 
79 ; 150 E. R. 1162. 

532 a, Action to avoid policy for non-dis- 

closure — Documents relating to other policies 
containing disclosures.] — Pltfs., a motor insur- 
ance CO., issued a policy to deft. 1). covering 
liability to third parties by accident caused 
in connection with a certain moi,or-cycle. 
During the currency of the policy, D., while 
riding the motor-cycle, was involved in an 
accident which resulted in injuries l.o deft. 
O. entitling him to claim dain.'iges fi*om D. 
Pltfs., in order to get the benelit of Road 
TralTic Act, 1934 c. 50), s. 10 (3), brought 
an action against J o & O. claiming a d(‘clai‘a- 
tion that j^ltfs. wrre entitled to avoid the 
jiolicy on the ground that it had bet^n 
obtained by non-disclosure of material fa,cts, 
namely, two previous convictions of (lt4t. 1). 
for driving a motor-car without a licence & 
for driving a motor-cycle in a dangiuous 
manner, respectively. Dt‘fts. in ilit4r 
defences denied tlie materiality of t.hes(‘ 
undisclosed convictions. The defence of 
deft. O. contained an allegation tli.d plP *. 
had not refused the risk in cases simil. i 
that of deft. D. where disclosure of the la,(‘'-o 
had been made to them. Idtfs. made au j 
application for an order striking out tl‘e 
above-mentioned allegation in the defemoe of 
deft. O. Each of defts., desiring to show 
that the uudisclosc'd convictions wert^ not 
“ material ” facts within suh-.sects. (3) ^ (5) 
of sect. 10, made an application for an (e*der 
for discovery by i)ltfs. of all documents in 
the possession of pltfs. relating to pro|)osals 
for motor insurance made to them by persons 
disclosing the fact of a previous conviction 
of any such jjerson similar to either of the 
above-mentioned convictions of deft. 1>. : — 
Held: (1) the ai)plication t)f idifs. to strike 
out the said allegation in ilui deftmee of the 
deft. O. should be granted, on tlic ground that 
that allegation amounted to no more tlian a 
pleading of evidence ; (2) the ap]>lication 

of each of defts. for the discovery desired 
should be refused, inasmuch as docurntruis 


tending to show that x^ltfs., as insurers, had 
not regarded the previous conviction of an 
insured person as a malerial fact preventing 
them from accepting the risk, in a case ■sv'hero 
tliat conviction had been fully disclosed to 
them at the time of the proposal for insurance, 
would not ho I'olevant evidence to show that 
a similar conviction was not a “ material ” 
fact within suh-sects. (3) ct (.5), in a case, such 
as the pi’csent, in which the conviction had 
not l)(‘en disclosed to the msui’er. — MlOll- 
ciiANTs’ MANurACTimERs’ Inhuuance 

(’o.. Ltd. r. Daviijs, [1938] 1 K. H. 190; 
[1937] 2 All E. K. 707; 100 1.. ,T. K. B. 
433; 150 T. 524 ; 53 T. L. R. 717 ; 81 
Sol. Jo. 157, 0. A. 

539. Add. Annotation: — Refd. Godman v. Times 
Publishing CVn, [1920] 2 K. B. 273. 

539a. Action for slander.] —D ay v. Tuckett 

(1840), 7 L. T. O. S. 234. 

544. Add. Annotation : — An to (2) Apld. Chowood 
V. Lyall, [1929] 2 Ch. 400. 

551a. Document relating to compromise with third 
party.] — A party to a suit cannot be required 
to produce documents reln.ting to the com- 
promise of a dispute between himself a 
person not a party to tlx*, suit. — W auiuck 
V. Quekn’s Gollege, Oxeokd (No. 2) (1807), 
L. R. 4 Eq. 254. 

555a. .] — In an action of sl.inder imputing 

to pitf. that be was the writtx; of a scandalous 
letter rellocTing u])on deft., the latter in one 
of bis pleas set- forth Die h*tt»*r <11' jnstilied the 
words si)oken '.—Held : pltf. should inspect 
the l<‘tter with witnesses, in order that he 
might be prepart‘d /vt tln^ trial to show that 
it was not in his handwril iug. — CuiiTis v. 
Curtis (1833), 3 Moo. t't S. 819. 

575a. Applies to answers to Interrogatories.]—! 
am of opinion that the word allidavits " 
in r. 15 is wide enough to iticludo an answer 
to interrogatories, & I cannot see why the 
meaning sla^uld be narrowed so as to cxcludo 
it (Denman, J.).— Moore v. Peachey. [1891] 
2 Q. B. 707 ; 05 L. T. 750 ; 39 W. R. 592 ; 
7 T. L. R. 748, D. C. 

588. Add. A nnotation Held, Minter v. Priest, 
[1930] A. C. 558. 

594. For existing para, substitute : — 

In a suit by a contractor against a ry. 
CO., in respect of works done for elium, a 
motion was by defts., that pltf. sixatid pro- 
duce all written communications wh'^h had 
passed between cei-tain persons, naming 
tiiem, & all account books, documents, papers 


& which had been recovered against 
them in an action in which the Insur-; 
ance oo. had conducted the defence : — 
field : pltfs. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending: the 
taction & to see aU papers & documents 
^°°Qycted therewith, & also were en- 
tiUed to the benefit of all Investiga- 
tions made, & opinions obtained, by the 
CO. — VViLUAMs V . London Guarantee 
w Occident Co., Ltd., [1925] 1 

W. W. R. 1023.— CAN. 

part III, SECT. 5, SUB-SECT. 3. 

.1 — Bradbury r. Mof- 

Ss^CAn"^*^ (1884), 1 Man. L. R. 

^ 1* Po$9ewion of aocnl — Agency 

be establi^ud — PayHn elips in 
hands of banker .] — A bank, retalnl^ 


ly-ln slips which have accompanied 
lyments into a custom(rr’s account, 
ocB not hold them as the agent of 
le customer, who, «5onHequentiy, wU* 
ot be ordered In an action to wrilcli 
3 is a party to jjroduce them as docu- 
lents in bis possession or power. In 
ich an action the ct. hIho declined 
) make any order relating to those 
ocTimente under Evidence Act. 191 o, 
89. — Lever v. Maguire, 

. L. IL 202 ; 11928] Argus L. R. 109. 
-AUS. ^ ^ , 

BK. JJocurnente ned prodwed at first 
earing— OffU 'Ml needed to 

rurt — Leave granted to admit at later 
Where a pm-ty has not pro- 
uoed at the first hearing, as 
y Ord. 13. r. 1. the documents in his 
oHsession or power on 
ae leave of the ct. under r. 2. admitting 
aem at a later stage, should not 
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ordinarily he refused If the documents 
are ottlolaj records of undoubted 
authenticity which may asslsL the ct. 
to decide rightly the Issues before it. 
— Gopika Raman Roy v. Atal Singh 
(1929), L. R. 50 Ind. App. 119.— IND. 

Bh. Documents voluntarily delivered 
to agent of AtlorneinUeneral.] — Lt 
appearing from the anitlavlta tiled on 
an application by pltfs. for an order 
that defts. file a further & better 
affidavit of documents, that the booka 
& documents in (luestlon had been 
voluntarily turned over f o the duly 
authorised representative of the 
Attorney-General of Hritlsh Columbia 
& that the documents were now in the 
sole possession & power of the repre- 
sentative, the application was refused. 
— MacKee V. SOLLOWAY MiUR & Co., 
Ltd. (No. 2), [19311 J W. W. H. 624 ; 
2 D. L. K. 822 ; 44 B. O. R. 42.— CAN, 

36 * 
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& writing relating to the contracts in the 
bill mentioned. Defte.* solr. made an affi- 
davit in support of the motion, that he 
believed that pltf. had documents as stated 
in the notice of motion ; & pltf., by an 

affidavit in answer, admitted that he had 
in his possession a great mass of documents 
relating to the works in question, but stated 
that to ascertain which of them came within 
the terms of the motion would be productive 
of great expense & inconvenience to him. 
The ct. made the order according to the 
terms of the motion. — MT ntosh v. Great 
Western Ry. Co. (1852), 1 Sm. & G. 4. 

597a. .] — Where one party has a document 

in his possession in which both parties have 
a comm on interest, as, for instance, a document 
containing the terms of the contract sued 
upon, & the other party seeks inspection of 
such document, he is entitled to discovery 
at common law &> independently of the 
. . . rules (Mathew, J.). — Brown v. Liell 
(1885), 10 Q. B. D. 229 ; 66 L. J. Q. B. 73 ; 
2 T. L. R. 4. 

699a. Co-defendant not party to 

application.] — Upon motion on behalf of a 
deft, in a suit, for production by pltf. of a 
document of which pltf. hiid obtained pro- 
duction by an order against his co-deft., the 
ct. refused to make an order in the absence 
of the latter. — R eynolds v. Godlek (1858), 
4 K. & J. 88 ; 32 L. T. O. S. 35 ; 70 E. R. 
37. 

614. After this case add ; — 

In possession of director after 

appointment as receiver for debenture- 
holders .] — See Companies, No. 5067a, ante, 

640a. Broker’s book.] — B rowning v, Aylwin 

(1827), 7 B. & C. 204 ; 9 Dow. & Ry. K. B. 
801 ; 6 L. J. O. 8. K. B. 320 ; 108 E. R. 699. 

Annotatvrns : — Distd. Smith v. Winter (1838), 3 M. & W. 
309 ; Day ». Tuckett (1840), 10 J. P. Jo 368, Refd. 
Mutter r. Eastern & Midland Ry. (1888), 38 Oh. D. 92. 

650a. .] — Ross V. Laughton (1813), 1 

Ves. & B. 349 ; 36 E. R. 136. 

Annotations Consd. Griffiths tj. Griffiths (1843), 12 L. J. Oh. 
397 : Simmonds v. G. E. Ry. U808), 3 Ch. App, 797 ; 
Re Httwkes, Ackerman v. Lockhart, [1898] 2 Ch. 1 ; Re 
Rapid Road Transit Co., [1909] 1 Ch. 96. Refd. Bozou 
V. Bolland, Husband v. Bolland (1839), 4 My. & Cr. 354. 

66ia. .] — Baker v. Henderson (1830), 

4 Sim. 27 ; 68 E. R. 11. 

Annotations : — Distd. Warburton v. Edgre (1839), 9 81m. 508, 
Refd. Re Hawkes, Ackerman v, Lockhart, [18981 2 Ch. 1. 


663. Add. Annotations : — Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1869), 26 Beav. 1. Refd. 
Lockett V. Cary (1864), 8 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. R, 800 ; Re 
Hawkes, Ackerman v. Lockhart. [1898] 2 Ch. 1. 

714, Add, Annotations : — As to {I ) Distd. The City 
of Baroda (1926), 184 L. T. 576. Folld. 
Ankin v, London & North Eastern Ry. 
Co., [1930] 1 K. B. 627, C. A. As to (2) 
Expld. Bank of Russian Trade, Ltd. v. 
British Screen Productions, Ltd., [1930] 2 
K. B. 90. Consd. Ogden v. London Electric 
Ry. Co. (1933), 49 T. L. R. 642. 

736. Add, Annotation Apld. Minter v. Priest , 
[1929] 1 K. B. 655. 

740. Add, Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 055. 

743. Add, Annotation : — Consd. Minter v. Priest. 
[1929] 1 K. B. 655. 

747, Add para. ; — 

“ Such privilege being the privilege of the 
client & not of the attorney.” 

764. Add, Annotation : — As to (2) Refd. Minter v. 
Priest, [1030] A. C. 658. 

767. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K, B, 656. 

769. Add, Annotation : — Apprvd. Minter v. Priest , 
[1929] 1 K. B. 055. 

763. Add. Annotation : — Apld. Minter v. Priest, 
[1929] 1 K, B. 656. 

805a. .] — Completed drafts of documents 

[settled by counsel] in support of an applica- 
tion for the hat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — Vigneron- 
Dahl (British & Colonial), I/ro. v. Pettti 
(1926), 69 Sol. Jo. 693 ; 42 R. P. C. 431. 

821. Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. 0. 568. 

823. Add. Annotations : — As to {I ) Apld, The City 
of Baroda (1926), 134 L. T. 576. Consd. 
Ankin v. London & North Eastern Ry. Co., 
[1930] 1 K. B. 527 ; Ogden r. London Elec- 
tric Ry. Co. (1933), 49 T. L. R. 542, 

843a. .] — Ankin v. London & North 

Eastern Ry. Co., No. 1209a, post. 


PART II L SECT. 6, SUB-SECT. 6.--F. 

fj. Ger^eral rule.]' — In the cose of 

{ )ubllo documeuta there is a oominon 
aw right of Inspootion, but that right 
must noce«flarlly bo exercised wltJiln 
certain limits. The right ought to 
bo restricted to those persons who 
can prove themselves to be interested, 
& there are documents which, for 
reasons of State, ought not to be 
disclosed. — Re Fitzgerald, [1925] 1 
I. R. 42.— IR. 

sk. Register of titles to land kept under 
Local Hei 7 istrai.i(m of Title {Ireland) 
Act, 1891 (c. 66).] — The above register 
Is a public register, & the documents 
kept In the office for registration of 
titles are public doouments. — Re iTi'Z- 
QERALD, [1926] 1 1. R. 42.— IR. 

PART III. SECT. 6. 

o I. May be dispensed with.) — 

The master has jurisdiction to provide, 
in an order for directions which colls 
for the production of doouments, that 
“ the service of a notioe to produce 
such dooumonta be dispensed with & 
that the service Of a copy of this order 
upon the solrs. of the respective parties 


shall have the same effect as the 
service of a notice to produce.*’ — 
Royal Trust Co. v. Canadian Paotfio 
RY. Co., [1925] 4 D. L. li. 772 ; [1925] 
3 W. W. R. 571.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— A. 

f fjcUer dictcUed by solicitor — 

dt reply thereto.} — Held : privileged. — 
Mkrohantb Bank v. Moffatt (1870), 
6 P. R. 348.— CAN. 

r ii. Notes of evidence taken 

during arbitraiUm.} — Held : not. privi- 
leged from discovery & Inspection in 
a subsequent action between the same 
parties. — East Tamabi Co-operative 
Dairy Oo. v. Nobnkn, [1928] N. Z. 
L. R. 395.— N.Z. 

r iU. Confined to legal advisers — 

Patent agent — Communications in re- 
sped of pending application for patent 
— Not privileged.} — MoKercher v. 
Vancouver-Iowa Shingle Co.. Ltd. 
(B. C.), [1929] 4 D. L. R, 231 ; 2 
W. W. R. 287.— CAN. 

p Iv. Solicitor acting employe of 

porfy.] — DE LA Girodat v. MoOaf- 
raRY, [1980] 2 W. W. R. 676.— CAN. 
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PART III. SECT. 9, SUB-SECT. 1.-^ 
B. 

718 I. General rule.} — CJommunica- 
tions between solr, & client which arc 
privileged from production do not 
cease to be so privileged in a subse- 
quent action merely because of the fact 
that pltf. therein was deft, in the former 
action. — N orth-western UTiLiriEs, 
Ltd. V. Century Indemnity (Do., 
[1934] 3 W. W. R. 139.-5-CAN. 

PART III. SECT. 9, SUB-SECT. 1.— 

8 U .] — Keep Bros, v. 

Birch & Bradshaw, (19281 N. Z. L. R. 
360.— N.Z. 

PART III. SECT. 9, SUB-SECT. l.-“ 
C. (b). 

807 ii. Letter included in — Not 

privilege.} — Moffatt v. Hangar, 
[1923] N. Z. L. R. 448.— N.Z. 

PART III. SECT. 9. SUB-SECT. 1.— D. 

823 i. General rule,} — Bell v . 
Toronto Tbajibportation Combussion 
(1936), 6 F. L. J. (Can.) 246.— -CAN. 
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874a. •] — Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship! 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery: — Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form <fe contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents. — T he City of Baroda 
( 1926), 134 L. T. 676 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. C. 27. 

Annotatum : — Oenerally, Refd. Ankin v. London & North 
Ea.storn Ry. Oo.. [1930] 1 K. B. 527. 

890. Add. Annotation -Refd. Ankin v. London & 
North Eastern Ry Co., [1930] 1 K. B. 627. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belon^^ng to pltfs. The form was lieaded, 
“ Confidential report for the inforFnai ion 
of the Authority’s solr. . . The rej.v i t 
was sent to the master’s superior officer;?, 
who passed it on to the manager of riie 
Authority’s insurance department, & he in 


turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report wont through various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production. — The Hopper No. 13, 
[1925] P. 62 ; 94 L. J. P. 46 ; 132 L. T. 736 ; 
41 T. L. R. 189; 16 Asp. M. L. C. 473, D. C. 

Annotathms — Distd. Tho City of BMroda (192(1), 134 L. T. 
57(1 Reid. Anklu v. Loudon & North Kaetorn Ry. Oo., 
[1903] 1 K. B. .527. 

893. Add. Annotation: — Distd. Ankin v. I^:»ndon 
& North Eastern Ry. (Vi., [1930] 1 K. B. 627. 

904. Add. Armolalions : — Dbtd. Ogden v. luondon 
Electric By. Co. (1933), 49 T. L. R. 512. 
Refd. Ankin v. London North Eastern Ry. 
Co., [1930] 1 K. B. 527. 

905. Add. Annotation : — Refd. Tho Hopper No. 13, 
[1925] P. 52. 

906a. .] — Reports by servants of a railway 

oo. of an accid(mt, m.ade for tlie information 
of the railway co.’s solrs. in anticipation 
of litigation, are privilogoel from inspection. 
— Ogden v. LoNDr)N Electrio Ry. Co. 
(1933), 149 L. T. 476; 19 V. L. R. 542, 0. A. 

926. Add. Annotation : — Refd, Bradstrootc British, 
Ltd. V. Mitchell (1932), 48 T. L. B.. 670. 

933. Add. Annotation. — Consd. MinLu v. Priest, 
[1930] A. C. 558. 

941. Add. Annotation: — Retd. Mintor v. Priest, 
[1929] 1 K. B. 655. 


PART III. SECT. 9, SUB-SECT. 1.— 

F. (a). 

856 i. No privilege — Litigation not 
roufrmjj laird .) — Smith w. C. N. Ry. 
(Alta.). [1926] 2 D. L. R. 372.— CAN. 

g i. Report of local manager 

— 7'o head office of insurance company.) 
'—Held : prlvilegred. — Grain Claims 
Bcrkau, Ltd. v. Canadian Surety 
C o, (Man.), [19271 i 1). L. R. 297 ; 
[1927] 2 W. W. R. 407.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) ii. 

T. Stbphenson V. E. D. & 

H^o. R. (Alta.). [1926] 2 D. L R. 680.— 

* It .] — Where followlnff 

a railway accident in which personal 
Injury or property damage la Incurred 
tiie railway oo. obtains reports thereof 
irora its employees for the use of Its 
^ material on which he may give 
It hl8 professional advice & conduct its 
oeronoe with respect to an action or 
aotiruia which It anticipates will. In 
4 ^ ^ settlement be brought 

gainst It as a result of the accident, 
^la reports are privileged from pro- 
uuctioii even though made before such 
an action has been actually brought or 
mreateped, & although obtained, not 
solely for such use by the solr., hut 
^80 for the -use of other officials of the 
«•(?•» what, if any, 
njwlpiine should he given the em- 
ployees In the accident. — M atoard v. 

Pacific Ry. Co. (Alta.), 
^ 2 W. W. R. 27 ; 

C. R, a 288.— CAN. 

Reports of claims ageni .) — 

•'^trphknbon V. B. D. & B. O. R. 
(AJta.). [1926] 2 D. L. R. 680.— CAN. 

trwefiigator for 
^*eurance co.J — ^In an action by an 


insurance co. to ro(;over from a porson 
whose fidelity It had IriHiiriMi the 
amount paid by It under the bond : — 
Held : reports made to It liy au in- 
vestigator whom It had Instnjcicd to 
invoHtlgatc after tho Insured had given 
notice of the loss were privilcgcfi from 
production, since there was noMiing to 
suggest unj’^ lack of good faith in Mie 
setting up of tho elairn Sc the afli'lavifc 
in support thereof satisfied tiie require- 
ment for sueh a claim in that It 
showed that the reports were obtained 
for tlic CO. ’8 solr. us material on wbieti 
bis advice should be token with resjieet 
to an anticipated action.- Gim-ehoik 
Grain Co., I.td. & (iK-MN Tnhuj(a.n«:k 

& (iUAKANTKR Co. V. WACOWIcn, 

[19321 1 W, W. R. 916; 3 I). L. R. 
255 ; 26 Alta. L. R. 263. — CAN. 

886 Ii. .] — Laurknson v. Wel- 
lington City Corpn., [1927] N. Z. 
L. R. 610.--N.Z. 

PART III. SECT. 9, SUB-SECT. l.~ 
F. (0). 

a. Citation For ‘Ml 908] S. C. 
335 " read “ [1909] S. C 33.5." 

p .] — Resp. lau-ein bail 

recovered judgment against an insured 
for damages arising out of a luotoi-ear 
accident. The judgment wa^ nut T>Rid 
& n?8p. thci-efom sued tho iiiHuranec 
<■ 0 ., applt. heixiin. Tiic co.’s defence 
denied lialiility under the polii;y. 
Resp. in her re])ly alleged that the eo. 
had defended t he original action in the 
name of & on behalf of (ho deft, 
therein Sc, tho»^fom, was now estopped 
from denying liability under M»e poli -y. 
Issue being joined on this rc|-*l.v. the 
co died an affidavit of docuinentH in 
which it claimed privilege with respect 
to certain documents, viz. reports or 
the co.’s adjuster, doctors* reports, & 
confidential communications between 
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the eo. Sc, Its solrs. at Vancouver Sc. its 
legal advisri K in ( h<! U.S.A. R(:sp. 
old, (lined an ordr;- for produetlou free 
from i)rivil(‘g(i tho c,o. appealed ; — 
Held. : tls! doeuiiamts wine privileged 
Sc the upjieal should ho alJowed. - 
Mann v. Amehioan Ad roMomLii; In- 
HURANCE Co., |l93Sj 1 W. W. U. .538 ; 
2 I). Ji. It. 2(ii ; 7 F. L. J. (Can.) 

308. CAN. 

PART III. SECT. 9. SUB-SECT. 1.- H . 

924 i. Hrivileged — Communication 
with viev: lo rompromit^e -Copy not 
retained by aoludtor.) — Held • alinoiigh 
(lie oixraslon on which tho document 
was written was not privileged, tho 
dooumont, ow ing to its uaLuio Sc etloet, 
was privileged from producldori. — 
VIoFl<*A'n r. llANOAR, [1923] N. Z. L. R. 
M8.— N.Z. 

924 ii. Hiiptclaiion in 

eAuvnt of failure to agree . ) — NiigotlatJons 
carried on " without predudlec,” be 
with a view to tho settlement of an 
action. Sc ell letters Sc odri mu nlcatious 
arising out of such uiigotlatlons. are 
privileged from production. — B lack 
V Ocean Ai'i'idknt & Guarantee Oo. 
(Man.), [19261 2 D. L. R. 985 ; [1926] 
1 W. W, R. 88.3.— CAN. 

PART 111. SECT. 9, SUB-SECT. 2.— A. 

b j. AdjuHter'e report to fire 

insurance cmnjjany .) — In an action on 
a firo-lnsuranw policy iield that a 
confidential report made i)y an nxijuster 
to deft, was protected from inspection 
by pltf.. where it was objected in 
deft. ’a affidavit on production, that the 
report related solely to the case of 
deft. & not to that of pltf. & did not 
tend to support the fatter. — LrrwiN 
V. Great American Insurance Co., 
[19321 2 W. W. Ii.472; 4 D. L. R. 195: 
40 Man. L. R. 461.— CAN. 



that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
manors, consisted of uninclosed lands, & . 
that some portion thereof was waste land, 
held of the ancient manor, & that of such 
the informant was tenant in common with* 
the deft. ; deft, admitted, by his answer, 
that there were such waste lands, but stated 
that the same were allotted, & formed part 
of deft.’s ancient freehold tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fme rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff & sport- 
ing. The information insisted that the 
uninclosed lands, except the ancient tene- 
ments, were held by the two lords as tenants 


1144. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd. B. v. Elworthy 
(1807), 37 L. J. M. 0. 3. 

1150a. .] — To a bill stating deft.’s mar- 

riage with a particular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain. — C lakidge v. 
Hoare (1807), 14 Ves. 59 ; 33 E. B. 443. 

1197. Add. Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187* 

1198. Add. Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1202. Add. Annotations : — Consd. Bobinson r. 
South Australia State (No. 2), [1931] A. C. 704 ; 
Spigelman v. Hocken, Goldblatt v. Hocken 
(1933), 150 L. T. 250. Refd. Bowell v. 
Pratt, [lOBH] A. C. 101. 


ART in. SECT. 9, SUB-SECT. 4. 

1116 11. .] — Sydney Cheese & 

Butter Factory Assocn. «. Brower 
(11)00), 19 P. K. 152.— CAN. 

sh. Servant .] — A servant cannot bo 
compelled to produce the documents of 
bin master where the suit or proceeding 
is one to which the master Is not a 
party & it is not shown that he has 
given authority for their production, 
even though the master is outside the 
jurisiilction of the ct. — Chapman & 
Sons v. Stoddart & Co,, 11930] 3 
W. W. R. 171 : 4 D. L. R. 1013.— CAN. 


PART III. SECT. 9. SUB-SECT. 6. 


1132 I. Objection attaches to production 
not discovery .] — Mills r. Mercer Co., 
Ltd. (1893), 15 P. U.270.— CAN. 


1136 1. l>iscovery ieiuiing to t7i- 
criminate — Not enforced. ] — Where a 
person who has been required to make 
an aflidavit of documents rofuses to 
produce certain documents on the 
groimd that they ore privileged because 
they may criminate him or, where he 
makes the allldavit as an oflOeer of a co., 
may criminate the co., & after inspec- 
tion thereof tl\e judge finds that the 
documents may be criminating to him 
or the CO., their production cannot be 
oompellcd, whore such gi'ound of 
privilege is not taken away by statiito 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force In Alberta. — Webster & 
KiRKNBSS V. SOLLOWAY MILLS & CO., 
Ltd. (No. 2), (19311 1 B. L. R. 831 ; 
^ . 25 L R. 


(1930] 3 W. . 

8 ; affo., (19301 3 W. W. R. 381.- 


CAN. 


1136 ii. .]— The fact that 

the partv against whom the inspection 
is sought has already been proseentod 
&, thci'e is no probability of any further 
prosecution does not deprive htm of the 


privilege, where, at any rate, the judge 
is not prepared to say that there is 
really no possibility of any prosecution 
by any one & that, therefore, the docu- 
ments have lost the criminating 
tendency which they otherwise would 
have. — LooKKTr v. Solloway Mills 
& Co.. Ltd. (No. 2), (19311 3 W. W. R. 
389 ; 46 B. C. R. 211.— CAN. 

b i. Not taken away by Alberta 

Evidence Act, R. S, A., 1922 (c. 87), 
88. 3. 7.1 — Campbell t>. Woods, Irmie, 
& The Canadian Press (Alta.). 11926) 
2 n. L. U. 805 ; (192C1 2 W. W. R. 
99.— CAN. 

sj. Waiver of objection — Propriety of 
production cannot be raised on appeal .] — 
On the trial of an action for conversion 
deft. co. refused at first to produce its 
books. Its ground being that their 
production might tend to criminate 
the co. The trial judge ruled that 
unless they were produced ho would 
strike out the statement of defence. 
Thereupon deft.’s counsel produced 
them & evidence founded on them was 
taken, & judgment given for pltf. : — 
Held : by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produc-e the books could 
not be raised on an appeal from the 
judgment. — Lockett v. Solloway 
Mills & Co., Ltd., (19321 1 W. W. R. 
886 ; 3 D. L. R. 600 ; 45 B. C. R. 375 ; 
affo.. (19311 3 W. W. R. 302.— CAN. 

si. Statements made to detective .] — 
In an action to recover back the prize 
money in a lottery which it was alleged 
had been won by fraud pltf. issued a 
subpoena to a detective to whom 
sundry people had made statements 
in writing relating to the adjudicator. 
These wore made with a view to 
criminal proceedings : — Held : the 
documents were privileged from pro- 
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ductlon. — C all & Mirror News- 
papers, Ltd. V. Humble, (1933J 
W. A. L. R. 54.— AUS. 

PART III. SECT. 9, SUB-SECT. 8. 

f i. .] — Hkllet V. South 

African Railways & Harbours 
(1927), 48 N. L. R. 65.— S. AF. 

h I. .] — In an action for 

damages for personal injuries sustained 
in 1928 in a motor car oollision, de- 
fender averred that certain knee 
injuries which pursuer ascribed to the 
coUlsion were due to gunshot wounds 
received by pursuer during war service, 
& he craved a diligence for recovery of 
the medical history sheets & other 
military records applicable to pursuer. 
The War Dept, objected to produce 
these documents : — Held : wfille the 
ct. has power to order production of 
documents In the custody of a public 
dept., oven though the dept, pleaded 
public interest as a gToimd for refusing 
to produce them, the documents here 
In question did not appear to be of 
such material value to the case as tt> 
warrant an order for their production. 
— Caffrey V. Inverolydb (Lord), 
[1930] S. C. 762.— SCOT. 

h ii. .1 — In every civil case 

whether the Crown is a party or not, 
& whether, if the Crown is a party, it 
is a party in a trading or in an admmis' 
trative capacity, where privilege ia 
claimed for a document on the ground 
that its disclosure would be contrary to 
the interests of the public, the ct. has 
always in reserve the power of examin- 
ing the document for which protection 
is sought, in order to ascertaiii whether 
the public interest would be prejudiced 
by Its production. Sc to require some 
indication of the injury which would 
result from such production. — GiB- 
BORNS Fire Board v. Luksxn, [1936] 



Vol. XVUl.~~Discovery. Casas 1207— 1266a. 


1207. Add, Annotation : — Consd. Spigelman v. 
Hocken, Goldblatt v, Hocken (1933), 150 
L. T. 260. 

1208. Add. Annotation : — Consd. Rowell v. Pratt 
[1936] 2 K. B. 226. 

1208a. Objection to class of documents — 

Statements to police In running-down cases — 
Not prlvUeged.] — Pltf. in an action for 
damages for negligence called as a witness a 
sergeant of police, who gave evidence of an 
oral statement made by deft, when he (tlic 
police sergeant) arrived on the scene of the 
accident. He went on to say that three 
days later he took a further statement from 
deft., after duly cautioning him, that that 
statement was reduced to writing & that a 
prosecution of deft, was in contemplation. 
An objection to the production of that docu- 
ment was taken on behalf of the Comr. of 
Police on instructions from the Secretary of 
State for Home Affairs on the ground tliat 
it belonged to a class of documents which it 
would be contrary to the public interest to 
produce in a ct. of justice :—Held : the 
objection had not b:5cn taken in tlie manner 
in which the law requires an objection of 
this kind to be taken, in order to render it 
effective ; the objection, therefore, failed 
the documents must be produced. — Spigel- 
man V. Hocken, Goldblatt v. Hocken 
(1933), 150 L. T. 256 ; 50 T. L. R. 87 ; 77 
Sol. Jo. 852. 

1209a. .] — (1) In an action to recover 

damages for personal injury incurred in an 
accident on defts.* railway, an order Ipiving | 
been made for discovery of documents, lefts 
in an affidavit stated that they had in tiuur- i 
possession a copy of a report made by them j 
to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of tluiir duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
produced & verified a copy of a letter written 
by him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect, 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them : — Held : it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest ; <fe conse- 


quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
“ confidential communications at the instance 
& request & for the use of defts.’ solr. between 
the officials of the deft. co. & between those 
oflicials & third per.so' s after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.* 
solr. evidence iS: information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.” : — Held: 
these documents were also privileged. — 
Ankin V. London A: North Eastern Ry. 
Co., [19301 1 K. B. 527 ; 99 L. J. K. B. 293 ; 
142 L. T. 308 ; 40 T. L. R. 172 ; 74 Sol. Jo. 
20, C. A. 

AnnnUilioti^ : -An to (t) Consd. Spij^rlman r. lIockOT), 
(iolilhlatt r. (I!).'!.'!), L. Retd. Howell 

r. JViUL. 2 K. B. 

1210. Add. AnrwifiUons : — Consd. Spigelman t;. 
lloekim, Goldhhitt v. Ho(*ken (1933), 150 
\j. T. 250. Retd. Robinson v. South Aus- 
tralia Stale (No. 2). [1931) A. C. 704. 

1212. yidd. Annotafion : — Consd. Isaacs v. (%)ok, 
[1925J 2 K. B. 391. 

1213. Add. A nnoialion : — Con*>d. Robinson v. 
South Australia State (No 2), [1931] A. C. 
704. 

1218. Add. AyimdaiUnis :-- Consi\. Isaacs v. (kH)k, 
11925] 2 K. B. 391; Ankin v. London Ac 
North Eastern Ry. Co., [19301 1 K. B. 527. 
Refd. Bohinson v. South Australia State 
(No. 2), [1931] A. C. 704. 

1.223. Add. Aanidalions lo (2)Rofd. Brown v. 
Dagenham llrljan District [ H)29] 1 

K. 11. 737 ; Errington v. Minister of Health, 
[1935] I K. IL 219; Frost v. Minister of 
Health, [1935] 1 K. B. 2S0 ; (^H)i>er v. Wilson, 
[1937J 2 K. B. 309. 

1223a. Report of railway company to Ministry of 
Transport — Under Regulation of Railways 
Act, 1871 (c. 78), s. 6.) - Ankin v. London 
& North Eastern By. Co., No. 120i)a, ante. 

1266a. .] — An apidication before d(^cree to 

have documents prcaluced for in.specl-ion to 
irit-en<led witnesses is a special application, 
A: only to be made on sptpaal grounds. 

Where defts. did not by their answer dtuiy 
the ga,nuirien(*BS of a de.ed, but mendy HtaU*d 
that they did not know whether th.f‘y had 
cxecutcul it. A: after an ordinary iiisoection 
:q)})hed for an order allowing inspecaion of 
it by witnesses, which application was not 
Bupporb^d t>y any affidavit as to the d<;ed 
being forged, hut only by an affidavit of 
defts.’ solr. Lj the effect that he was advised 


Z. L. R. 894 ; sub nom. Rodda v. 
Litxken, [1936] G. L. R. 604 ; 12 

N. Z. L. J. 291.— N.Z. 

Qo?*,, For “(1908] S. C. 

->35 road “ [1909] S. C. 335.” 

q. Add. Citalion : — 60 J. P. 152. 

against public policy 
r^ojcction by Attorney -Oeneral. ] — 
ft action to which a State is 

State objects to produce 
fftL documents which are in 

ct stote papers, a statement by the 
State, that their pro- 
for Inspection would be pre- 
public interests, is con- 
answer to an application 
or an order for insp^Uon. — Griffin 


V State of Sotrm Australia (1926), 
36 C. L. R. 378.— AUS. 

PART III. SECT. 12. 

o i. .] — The party who haa 

obtained an order b»r production of 
documontp may In.sist; on obedience to 
that part of the order which rcrmlreH 
the documents produced to bo 
deposited with the prothonotary.— 
Bloomfielt) V. Monarch, etc., 

(No. 1), fl927j 1 W. VV. K. 140 ; «//d., 
[1 927 ] 3 D. L. R. 335 ; f 1 927 1 2 W. W. H. 
196 ; 36 Man. L. R. 603.— CAN. 

■a. Purpose — Criminal trial in 
progress — Making copiss avoUaiiU for 
ciinl tried .] — When the criminal trial 
of defts. now in progress is completed, 
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It is at present entirely uncertain what 
will become of the books &; documents 
in question. They may be banded 
over to defts. if they are Ofxiultted, & 
thereupon removed out of the Juris- 
diction, or. If retained by the Crown, 
It may become nece-ssary to remove 
them out of Ontario In conne<;tlon 
with criminal proHecution.s in other 
F^rovincc.s of Canada. It is therefore 
proper that an order shouid be made 
under rule .3.00, not for discovery, but 
HO that certified copies of those docu- 
ments papers may be available as 
evidence at the trial of this action. — 
Walker Solix)way Miij.s & CJo., 
[19311 4 D. L. R. 296; O. R. 650.— 
CAN. 



Cases 1089a— 1202. English and Empire Digest Supplement, 


1039a. .] — Greenwood v. Rothwbdl 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226 ; 2 
L. T. O. S. 496 ; 49 B. R. 1077. 

1087a. ,] — Notwithstanding a statement 

in deft.’s answer that a deed of conveyance, 
the production of which is sought by pltf. 
for his inspection, is his title deed, & does 
not in any manner evidence pltf.’s title, the 
deed will be ordered by the ct. to be pro- 
duced if it appear on the face of the answer 
that its contents may prove material to 
pltf.’s case. 

A partition was made, prior to the reign 
of King Henry VIII., of an ancient manor, 
by dividing it into two reputed manors, to 
which divers tenements were respectively 
allotted in severalty, but a considerable 
portion of waste lands of the original ancient 
manor continued undivided, the property of 
the two lords of the reputed manors, as 
tenants in common. The information stated 
that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
manors, consisted of uninclosed lands, & 
that some portion thereof was waste land* 
held of the ancient manor, & that of such 
the informant was tenant in common with 
the deft. ; deft, admitted, by his answer, 
that there were such waste lands, but stated 
, that the same were allotted, & formed part 
of doft.’s ancient freehold tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fine rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff Sc sport- 
ing. The information insisted that the 
uninclosed lands, except the ancient tene- 
ments, were held by the two lords as tenants 


in common, Sc were subject to tin-bounds, 
Sc that waste Sc unallotted lands only were 
subject to tin-bounds. Deft, stated that 
there was a difference of opinion, as to 
whether lands subject to tin-bounds were 
always waste lands. Sc insisted that the deed 
of conveyance of 1829 was the title deed of 
deft., Sc in no manner evidenced the in- 
formant’s title. The deed Sc the map 
delineated thereon, were, notwithstanding, 
ordered to be produced for the informant’s 
inspection. — A.-G. op Prince of Wales v. 
Lambe (1848), 11 Beav. 213 ; 17 L. J. Ch. 164 ; 
10 L. T. O. 8. 498 ; 12 Jur. 386 ; 50 E. R. 798. 

1087b. Deed pleaded.] — Pbnarth Harbour, 

Dock Sc Rv. Co. v. Cardiff Waterworks 
Co (1860), 7 C. B. N. 8. 816 ; 29 L. J. C. P. 
230 ; 1 L. T. 551 ; 6 Jur. N. 8. 942 ; 8 W. R. 
215 ; 141 E. R. 1036. 

Annotation : — Consd. Price w. Harrison (I860), 8 C. B. N. S. 

617. 

1144. Add, Citation : — 1 Leach, 300, n. 

Add, Annotation : — Refd. R. v, El worthy 
(1867), 37 L. J. M. C. 3. 

1150a. .] — To a bill stating deft.’s mar- 

riage with a particular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain. — Claridge v. 
Hoare (1807), 14 Ves. 59 ; 33 E. R. 443. 

1197. Add, Annotation Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187; 

1198. Add, Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1202. Add, Annotations : — Consd. Robinson r. 
South Australia State (No. 2), [1931] A. C. 704 ; 
Spigelman v. Hocken, Goldblatt v, Hocken 
(1933), 150 L. T. 250. Refd. Rowell 7^ 
Pratt, [1938] A. C. 101. 


ART 111. SECT. 9, SUB-SECT. 4. 

1116 il. .] — Sydney Cdeesf. & 

BirrTKii Factory Assocn. v. Brower 
(1000), 10 P. H. 152.— CAN. 

sh. Servant.] — A servant cannot bo 
coiiipoUed to produce the documents of 
his master where the suit or prooeodlug 
is one to which the master Is not a 
party & It is not shown that ho has 
given authority for their production, 
even though the master Is outside the 
jurisdiction of the ct. — Chapman & 
Sons v. Stoddart & Co., 11930) 3 
W. W. R. 171 : 4 I). L. H. 1013.— CAN. 

PART III. SECT. 9, SUB-SECT. 6, 

11321. Objection attache i< to production 
not dittcovery .] — Miu^ v. Mercer Co., 
Ltd. (1893), 15 P. 11.270.— CAN. 

1136 1. Discovery leridino to in- 
criminate — Not enforced.] — Where a 
person who has been required to make 
an affidavit of documents refuses to 
produce certain documents on the 
ground that they are privileged because 
they may orlmluale him or, whci*o he 
makes the affidavit as an officer of a co., 
may criminate the co., & after inspec- 
tion thereof the judge finds that the 
documents may he criminating to him 
or the co., their production cannot be 
oompellod, whore such ground of 
prlvilego Is not taken away by statute 
or by a rule having the force of a 
statutx). There Is no such statute or 
rule in force in Alberta. — Webster & 
KiRKNESS V. SOLLOWAY MiLLS & CO., 
Ltd. (No. 2), (19311 1 D. L. R. 831 ; 
11930] 3 W. W. R. 445 ; 25 Alta. L. R. 
8 : affa., [19301 3 W. W. R. 381.— CAN. 

1130 il. The foot that 

the party against whom the Inspection 
is sought has already been prosecuted 
& thei-e is no probability of any further 
prosecution does not deprive him of the 


prlvUegc, where, at any rate, the judge 
is not prepared to say that there is 
really no possibility of any prosecution 
by any one & that, therefore, the docu- 
ments have lost the criminating 
tendency which they otherwise would 
have. — LocKETr v. Solloway Mills 
& Co., Ltd. (No. 2), 11931 1 3 W. W. R. 
389 ; 46 B. C. R. 211.— CAN. 

b J. Not taken away by Alberta 

Evidence Aci, 11. S. A., 1922 (c. 87), 
S8. 3, 7.) — Campbell v. Woods, Irmie, 
& The Canadian Press (Alta.), 1 192 6] 
2 D. L. R. 805 ; [1926] 2 W. W. R. 
99.— CAN. 

sj. Waiver of objection — Propriety of 
production cannot be raised on appeal .] — 
On the trial of an action for conversion 
deft. CO. refused at first to produce its 
books, its ground being that tbolr 
production might tend to criminate 
the co. The trial judge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Thereupon doft.’s counsel produced 
them & evidence founded on them was 
taken, & judgment given for pltf. : — 
Held : by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produce tbe books could 
not oe raised on an appeal from the 
judgment. — Lockeit v. Solloway 
Mills & Co.. Ltd., 119321 1 W. W. R. 
886 ; 3 D. L. R. 600 ; 45 B. C. R. 375 ; 

I a£fO„ 119311 3 W. W. R. 302.— CAN. 

§1. Statements made to detective .] — 
In an action to recover back the prize 
money In a lottery which it was alleged 
had been won by fraud pltf. issued a 
subpoena to a detective to whom 
sundry people had made statements 
in writing relating to the adjudicator. 
These were made with a view to 
criminal proceedings ; — Held : the 
documents were privileged from pro- 
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duction. — C all & Mirror News- 
PAPER.S, Ltd. V . Humble, [1933J 
W. A. L. R, 54.— AUS. 

PART III. SECT. 9, SUB-SECT. 8. 

f i. .] — Hellkt V . South 

African Railways & Harbours 
(1927), 48 N. L. R. 65.— S. AF. 

h i. .] — In an action for 

damages for personal injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain knee 
Injuries which pursuer ascribed to the 
collision were due to gunshot wounds 
received by pursuer during war service, 
& he craved a diligence for recovery of 
the medical history sheets & other 
military records applicable to pursuer. 
The War Dept, objected to produce 
these documents : — Held : while the 
ct. has power to order production of 
documents In the custody of a public 
dept., even though the dept, pleaded 
public interest as a ground for refusing 
to produce them, the documents here 
in question did not appear to be of 
such material value to the case as to 
warrant an order for tlq^ir production. 
— Oaffrey V , Inverclyde (Lord), 
[19301 S. C. 762.— SCOT. 

h ii. .] — In every civil case 

whether the Crown Is a party or not, 
& whether, if the Crown is a party, it 
is a party in a trading or ij> an adminis- 
trative capacity, where privilege is 
claimed for a document on the ground 
that its disclosure would be contrary to 
the Interests of the public, the ct. has 
always in reserve the power of examin- 
ing the document for which protection 
Is sought, in order to ascertain whether 
the public interest would be prejudiced 
by its production, & to require some 
indication of the injury which would 
result from such production.— -Gis- 
borne Fire Board v, Luneen, [1936] 



Vol. XVm.— Discovery. Cases 1207— 1268a. 


±20T» Add. Annotation: — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. 

1208. Add. Annotation : — Consd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 

J208a. Objection to class of documents — 

Statements to police In running-down cases — 
Not privileged.] — Pltf. in an action for 
damages for negligence called as a witness a 
sergeant of police, who gave evidence of an 
oral statement made by deft, when lie (the 
police sergeant) arrived on the scene of the 
accident. He went on to say that three 
days later he took, a further statement from 
deft., after duly cautioning him, that that 
statement was reduced to writing tliat a 
prosecution of deft, was in contemplation. 
An objection to the production of that docu- 
ment was taken on behalf of the Cornr. of 
Police on instructions from the Secretary of 
State for Home Affaus on the ground that 
it belonged to a class of documents which it 
would be contrary to the public interest to 
Iiroduco in a ct. of justice : — Held : the 
objection had not been taken in the manner 
in which the law requires an objection of 
this kind to be taken, in order to render it 
effective ; the objection, therefore, failed 
the documents must bo produced. — S piukl- 
MAN V. Hocken, Goldblatt v. Ho(Uvi<:n 
(1933), 150 L. T. 256 ; 50 T. L. R. 87 ; 77 
Sol. Jo. 852. 

1209a. ,] — (1) In an action to recover 

damages for personal injury incurred in an 
accident on defts.’ railway, an ordei hu\ iic>: 
been made for discovery of documents, divfts. | 
in an affidavit stated that they had in their i 
possession a copy of a reiiort made by tlnuo 
to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
roduced & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect, iv 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them : — Held : it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest ; & conse- 


quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
“ confidential communications at the instance 
request & for the use of defts.’ solr. between 
the officials of the deft. co. & between those 
officials & third perso' s after this action was 
threatened or anticipated for the purpose of 
obtaining for &; furnishing t/O the defts.’ 
solr. evidence & information as to the 
evidence which wiU bo obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.” '.—Held: 
tlieso documents wiu’e also privileged. — 
Ankin V. London A North Eastern Ry. 
Co., 119301 1 K. B. 527 ; 99 L. J. K. B. 293 ; 
142 L. T. 368 ; 40 T. L. P. 172 ; 74 Hoi. Jo. 
26, C. A. 

Annotatioufi : — An tn (1) Consd. S{)iKclman r. Hocjkori, 
OoklhlaU 1 ). ILu'k(‘ri (lS):n), i:>() L, T. Refd. Kowoll 

V. Pratt, ‘2 K. H. 2lM). 

1210. Add. Annotations .'--Consd. S[)ig(‘lman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. Refd. Robitison v. South Aus- 
tralia State (No. 2), [1931 j A. C. 704. 

1212. Add. A nnotation : — Consd. Isaacs r. (’ook, 
[1925] 2 K. B. 391. 

1213. Add. Ayinotation : — Consd. Robinson v. 
South Australia State (N.c 2), [1931] A. C. 
704. 

1218. Add. Annotations .' Consd. Js/iars v. Cook, 
119251 2 K. B. 391: Ankin v. l^ondon 
North Eastern Ry. Co., [1930J 1 K. B. 527. 
Refd. Robinson v. South Australia State 
(No. 2), [1931] A. C. 701. 

l223. Add. Annotations : — As to (2) Refd. Hrown v. 
Dagenham Urban Distri<’t (’ouneil, (1929] 1 
K. B. 737 ; lOrrington v. Minister of H(\aUh, 
[1935] I K. B. 219; Frost v. Minister of 
Health. [1935] 1 K. B. 286 ; Coopc'r v. Wilson, 
[1937] 2 K. B. 309. 

1223a. Report of railway company to Ministry of 
Transport — Under Regulation of Railways 
Act, 1871 (c. 78), s. 6.) — Ankin v. London 
North Eastern R.y. CJ-., No. 1209a, ante. 

1266a. .] — An appli(;at ion hefoif^ decree to 

liavo documents produced for ins])ec.f.ion to 
intendcal witnesst^s is a special apf)licatioM, 
& only to be made on speeial grounds. 

Where (lefts, did not by tlieii' aji.^wor d<*ny 
the gtuiuinem^sB of a deed, hut mc^ruly Htat(.‘d 
tliat they did not know whether they had 
executed it, aft<u' an ordinary mspe.idion 
applied for an order allowing inapeeJon of 
it by witru'sses, which application w’as not 
supported by any affidavit as to the dtied 
being forged, but only by an affidavit of 
defts.’ solr. to the effcjct that he was advised 


Z. L. R. 894 ; sub nom. Rodda v. 
Luxken. [1936] G. L. R. 604 ; 12 

N. Z. L. J. 291.—N.Z. 

o. Cita/ion .-—For *‘[1908] S. C. 
*135 read “ [1909] S. C. 335.'* 

q. Add. Citation : — 60 J. P. 152. 

f^uttlicaiion against public policy 
by Attorney -Oeneral. ] — 
A action to which a State is 

State objects to produce 
foL dociimonts which are In 

A A®^te papers, a statement by the 
State, that their pro- 
InsiMxjtlon wonld be pre- 
public interests, is con- 
® answer to an application 
‘or an order for inspection. — Griffin 


V. State of South Auhtrajia (1925), 
36 O. L. R. 378.— -AU8. 

PART III. SECT. 12. 

o i. .] — The party who has 

obtained an order for production of 
documents may insist on obedlernro to 
that part of the order which itMjuireb 
th3 documents produced to bo 
deposited with the prothonotury -~ 
Bloomfielp V. MoNAuen, etc., Co. 
(No. 1), [192( J 1 W, W. K. 140 ; a/Td, 
n 927 1 3 D. L. R. 335 ; [1927 1 2 W. W. H. 
196 ; 36 Man. L. R. 603. — CAN. 

•a. rurpose — Crimiruil trial in 
progress— Alakina copies availahU for 
nvil trial .] — When the criminal trial 
of defts. now in progress is completed. 
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It at present entirely uncertain what 
will bectime of the books &c documents 
in question. '^I’liey may be iiandod 
over to deftH. If they are acquitted, & 
tiicreupon rcuuoved out of tl»e Juria- 
iliction, or, if retained by the Crown, 
It may become neciC.HHary to remove 
them out of Ontario in connection 
witli criminal proHceutlonH in other 
Provinces of Canada. It is therefore 
proixT that ar> order shouid be made 
under niio 3.50, not for discovery, but 
so that certified copies of those docu- 
ments Fi papers may be available os 
evidence at the trial of this action. — 
Walker v. Solloway Miixb & Co., 
[1931] 4 D. L. K. 296 ; O. R. 660.— 
CAN. 
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& believed that it was necessary to his 
clients’ case that the deed should be so 
inspected by witnesses : — Held : an order for 
inspection by witnesses ought not to be made. 
— Boyd v. Petrie (1808), 3 Oh. App. 818. 

Annotation : — Refd. A.-G. v. Whitwood Local Board, A.-G. 

V. Castleford Local Board U871), 40 L. J. Ch. 502. 

1283a. .]-~Akt. pCe Autogbnb Aluminium 

SCHWEISSUNG V, LONDON ALUMINIUM Oo., 

I/rD. (No. 2) (1921), 38 R. P. O. 301. 

1809. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704. 

1310a. .] — In an action in the Ch. I>iv., 

pltfs. upon discovery claimed privilege for 
certain documents. Ujjon a summons before 
the master, & by agreement between the 
parties, tlic master insx)ected the documents 
under R. S. C., Ord. 31, r. 19a (2), & ordered 
production, suliject to the parties’ right to 
have tlie matter adjourned to the judge. 
Tliia right being exercised, the judge decided 
without himself examining the documents or 
I'eceiving from the master a report as to 
their nature <te contents. In an affidavit 
in other proceedings, the pltfs. had referred 
to the same documents: — Held: (1) by 


consenting to the master reading the docu- 
ments, the parties did not deprive themselves 
of the right of having the matter adjourned 
to the judge ; (2) thereupon the judge must 
not content himself with the view of the 
master, but must first either examine the 
documents for himself or receive a report 
of their nature contents from the master, 
& then form his own opinion as to the legal 
validity of the claim of privilege ; (3) the 
fact that a party claiming privilege for certain 
documents in one action refers to them in an 
affidavit in another proceeding or action 
does not deprive the documents of thoii 
privilege. — I nfields, Ltd. v. Rosen A 
Son, [1938] 3 All E. R. 591, C. A. 

1311a. ,] — ^An affidavit in support of a claim 

to seal up certain passages in a book not being 
sufficiently explicit, the ct. inspected the 
disputed passages in order to det<ermine their 
right to protection. — Labdne v. Falklanus 
Islands Co. (1857), 27 L. J. (Ch.) 25. 

1311b. .] — The ct. will examine documents 

claimed to be privileged to see whether they 
establish a case of privilege. — V etter v. 
ScmtEiBER (1888), 53 J. P. 39. 


Part IV. — Interrogatories. 


. 1314. Add. Annotation : — As to (1) Consd. Suther- 
land V. British Dominions Land Settlmt. 
Corpn., [1926] Ch. 746. 

1316a. By whom settled.] — On application being 
made by motion in an action in regard 
to reserved costs of interrogatories dehvered, 
the question arose as to the persons to settle 


them : — Held : it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew them. — 
“ Practice Note ” (1930), 169 L. T. Jo. 123 ; 
[1930] W. N. 24. 


PART III. SECT. 16. 

1311 iia. Ord. 31, r. 14, 

ETub-r. (2), of tho South AuBtraliau 
IluloB of Court— which, like R. S. C., 
Ord. 31, r. 19a, Hub-r. (2), of the 
English niles, provides that whore on 
an application for an order for insne- 
tlou privilege Is claimed for any docu- 
ment, It shall be lawful fer the ot. or a 
judge to inspect It for the purpose of 
deciding as to the validity of tho claim, 
applies where privilege Is claimed for 
an official dooumout on the ground 
that Its disclosuro would be contrary 
to the Interests of the public, oven 
though the claim Is supported by a 
statement to that ollect by tho 
Ml ulster responsible. The ot. has 
always bad In reserve the power to 
Inquire Into the nature of tho oocumont 
for which protection Is so sought, & 
to require some induction of the injury 
which would result from Its pro- 
duction. When a State, being a party 
to litigation & bound to give discovery, 
claims privilege for documents upon 
the ground above stated, the claim 
should bo made under oath by a 
reBpoDsll^lo Minister whose mind has 
been directed to the material question. 
A olaim to protection in tho case of 
documents relating to the trading, 
oommoroial or contractual activities 
of a State can rarely bo sustained, 
especially in time of peaoe. That 
documents would prejudice tho case 
of tho State In the litigation, or assist 
the other .party, Is a compelling reason 
for their production only to be over- 
bo me by tho gravest reasons of State 
policy or security. Applt. brought an 
action in the Supreme Ct. of South 
Australia against rosp. State claiming 


damages for alleged negligence In the 
care of wheat plaxjed In the control of 
the State under Wheat Harvest Acts, 
1915-17. Upon an order for dis- 
covery the respondent State, by an 
affidavit made by a civil servant, 
claimed privilege In respect of 1,892 
documents tied In three bimdles, & 
stated to be State documents, com- 
prising communications between 
officers administering the department 
concerned ; there was exhibited to the 
affidavit a minute by the respousible 
Minister stating (inter alia) that dis- 
closure of the documents would bo 
contrary to tho Interests of tho State 
& of the public ; — Held : the minute 
was inadequate to support the claim of 
privilege, as It was too vagrue in the 
circumstances of tho case, & was not a 
statement on oath showing that the 
Minister bad himself considered each 
of the documents, or indicating the 
nature of the suggested injury to the 
Interests of the public ; & the Supreme 
Court should exercise its power under 
Ord. 31, r. 14, sub-r. (2), to inspect 
the documents, that course being less 
likely to oause delay than an order for 
a further and better affidavit of docu- 
ments. — Robinson v. South Aue- 
TBAUA Statk (No. 2), 119311 A. O. 
704 ; 100 L. J. P. O. 183 ; 145 L. T. 
408 ; 47 T. L, R. 454 ; 76 Sol. Jo. 
458, P. a— AUS, 

1311 V. .1 — Where a olaim of 

privilege is made In an affidavit on 
production of documents, it Is not 
necessary that It should first be made 
to appear that the claim of privilege 
is improper before the judge oan direot 
tho produotion for his Inspeotion under 
rule 372 (2) of the documents for whioh 
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privilege is claimed. — Webster v. 
SOLLOWAY Mills & Co., Ltd., [1931] 
1 D. L. R. 749 ; [10.30] 2 W. W. li. 
514 ; 24 Alta. L. R. G32.— CAN. 


PART IV. SECT. 1. 

1314 vll. .1 — With respect to the 

scope of an examination for discovery, 
the practice is now settled In favour 
of a full examination “ touching tho 
matters In question In the action,” A 
is not confined to matters respectlm; 
which discovery might have been 
Bouj^t under the old Chanoery practice 
in England. — Harvie v. Canadian 
Pacific Ry. Co. & Hurst Enginekk- 
ING & Construction Co., Ltd., [1928] 
1 D. L. R.696: [1928] 1 W, W. R. 187 ; 
22 Sask. L. K. 361.— CAN. 

ri. .] — Under r. 328 n 

foreign pltf. has not a primA facie right 
to be examined for discovery at hiw 
place of rosideuoe. The place & manner 
of his examination are matters to be 
determined by the ct.,* having regard 
to what Is ” just & convenient.” — 
Sweeny v. Manufacturers Holding; 
Corpn., [1924] 2 D. L. R. 296 ; 54 
O. L. R. 250.— CAN. 


r II. Temporary absence — 

ItiUs 270. 272, 275.] — Abramson v. 
Jnited States Fire Insurance Ck)., 
1927J 1 D. L. R. 834 ; [19271 1 

V. W. R. 252 ; 21 Saek. L. R. 372.— 


si. Oral examination — Restriction by 
Order 31a of New Brunswick Rules .) — 
Dunn v. McLean (N. B.), [1929] 1 
D. L. R. 106.— CAN. 

sp. Orounds for — Saving of costs d* 
expenses .) — Roche v. Grajtt, [1935] 1 
D. L. R. 78.--CAN. 
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1874a. •] — ^Aa regards the person from whom 

the information is to be obtained, primd facie 
the secretary is the best person ; but I quite 
admit that they were- entitled to have informa- 
tion from such persons as can best give it 
with respect to the matters which are the 
roper subject for the interrogatories, though 
am not prepared at present to decide who 
should answer them ; except that, as at 
present advised, I do not think the traffic 
manager would be the proper person for the 
purpose (North, J,). — A.-G. v. North 
Metropolitan Tramways Co., [1892] 3 Cli 
70 ; 61 L. J. Ch, 693 ; 67 L. T. 283 ; 36 
Sol. Jo. 665 ; ajgfdf. (1895), 72 L. T. 310, C. A. 


1379a. Executor.] — R. sold some Indian minia- 
tures tc K. by auction. R. died & his 
exors. brought this action for the balance of 
the piirchaso price. K. alleged that the 
miniatures were not genuine that R. was 
guilty of fraud. K. obtained leave to 
administer interrogatories asking the cii’- 
cumstances in which R. had obtained the 
miniatures ; whether he believed that th(?ir 
description in the auction catalogue was 
accurate & that they corresponded with it ; 
& wh(*ther the goods were spurious if so, 
whetlier R. or the auctioneers knew it. The 
exors. appealed: — Held: (1) the interroga- 
tory asking whore R. had obtained the 


PART IV, SECT. 2, SUB-SECT. 1. 

si. Probate of will.] — Probate Riiloa, 
19 1 C, r. 32, makes provision for dis- 
covery of documents but not for dis- 
covery by interrogatoriee. — In tub 
Wilt, of Dents, [1928] V. L. R. 20C ; 
[1928] Argus L. R. 136.— AUS. 

PART IV. SECT. 3. 

f(p. 184)1. .1— Rule 207 (Bask.) 

provides that a person hr whose 
iinmedlaUi benefit an actboi is proso- 
cuted or defended shall be rofcarded as 
a party for the purpose of examination 
in discovery, but whore a party to the 
action wishes to avail himself of the rule 
&: the pleadings do not disclose that the 
action has been brought for the 
iininediate benefit of the person sought 
to be examin(?d the registrar is not in a 
position to say that th(^ party seeking 
the appointment is (uitiUed to examine 
Hiich person, & ho should therefore not 
issue an appointment without an order 
of the ct. or a judge. — J ohnson r. 
Hawkes, [1924] 3 D. L. R. 524 ; [1924] 
2 W. W. R. 965.— CAN. 

f (p. 184) ii. .] — In order to 

el)tain an order for the examination 
for discovery of a person who is not a 
]>aity to the action, appet. must show 
that pltf. in whose name the action 
was i*rought is not really pltf., but 
itjat the person whose examination is 
leaked for Is the real pltf. & tliat the 
action is being prosecuted for his 
benefit. — C anadian Ciiedit Men's 
Tucyr AasocN. v. Mouton, [1925 1 

W. W. H, 772.— CAN. 

f (p. 184) iil. .] — An order is 

neccissary for the examination for dis- 
covery under rule 267 of a person for 
whose Immediate benefit an action is 
prosecuted or defended, — Imfekial 
J iCMHKR Yards, Ltd. v. McManus, 
11928] 2 D. L. R. 150; [192S1 1 W. W. R. 
409 ; 22 Sask. L. R. 278. — CAN. 

I (p. 184) iv. .] — One of two 

oertH. in an action of ejectment who 
jUlovvH judgment to go by default is 
liaijie to bo oxamiiied. — Bacon v . 
LAMimELL (1876), 6 P. R. 275.— CAN. 

sni. Person for whose immediate benefit 
defendfAi — Beneficia,rv under urill 
Action oijainst trustees. ] — In an action 
igainst trustees under a will to rescind 
a contract for the sale of property of 
The estate : — Held : a beneficiary Who 
‘-'^titled to the rents & profits of 
f Pmperty, whether sold or not, was 
{ whoso Immediate 
Jjencflt the action was defended,’’ & 
©xaminable for dlBoovery. — 
[1925] 2 

nr^SP/l Co-defendant not 

Where pltfs. sued 
nnr^Klr* ^ recover the balance of the 

rif-Tna5.i than by delivering 

notice. & G. alleged that C. 
ono^f iSJ' oommlasion paid by 

pltfa. to procure Q. co enter 
agreement of purchase:— 
m ^ person “ adverse 

1 to C. BO a. to make C. 

amlnable for discovery by Q. under 


r. 234. — HEOi.Kit v. MacNau, [19241 3 
D. L. R. 501 ; [1924] 2 W. W. R. (>49. 
— CAN. 


k (p. 185) i. Different i.<tsues 

Ofjainst two sets of defciuUints.]~\hiaGr 
the British Coliiuil)la RtiIoh governing 
discovery the examination is restrjctcil 
to the isRTies l)etwoen ai)pct. IL tlu? 
party oxainined. Therefore, where the 
claim ogalnist one sot of defts. was that 
they liad wrongfully couHjiiretl to 
Induce another set of defts. to iireak 
tiic latter’s contract with pltf., A' t,ho 
claim against the soctiud sot of dchs. 
was for l)rea<“.h of that contract, tlu'y 
not being charged tis parties to tlio 
conspiracy :— //< fd : t his second sot 
could not be examined on dis<*ovory 
by pltf. as to any knowledge they 
rrilgiit iiave with re.si)ect to iiiattcfs 
temflng to establish the alleged (con- 
spiracy. WlTTELDON V. MOUIUSOX, 

[1931] 3 W. W. R. 12(5: 4 I). L. R. 3()0 ; 
48 B. 0. R. 4,02.- CAN. 

k (p. 185) b. One of two c.o- 

defendant }• If Ihhuch ixdvvc'cu oo. 
defts. uio .U!u.te.*.la.| to pllf. Jx' may 
examine a dett. ';p,*n iIkmm, aifiiougii 
there is no Isseci L. iw'evn that deft. iSr 
himHolf. — AtJCXAN'ia;*’. i^. Djamond 
(1882), 9 P. R. 274.- - 0A**4, 

m (p. 185) i. C'ounterrlA m for halaru'C 
of arcounl — ssiffnmt'nl from aHsiunec 
of iii^oleeni sfoc/dtritker.] — Held: ilui 
stockbroker was exandnable, at the 
instance of pltf., uimPt r. 285, O. J. 
Act. — Catinkthe V. Cox (1886), 11 

i’. R. 311.— CAN. 


r (p. 186) i. Defendant nui of juris- 
diction.] — SiiANDLy v. Herndon 
(Alta.), [19291 4 1>. L. R. 1086 ; 1 

W, W. R. 240.— CAN. 


B (p. 186) I. E'mfUoyee ] — In order to 
be exuminabl(‘ for dibcovery undcu 
r. 2.34 an enH)loyee of a i>arty must 
liave been directly connc^cU;*! witii the 
traiibjiction in Ishtu;, not merely as 
a witncBs, but becjause of the cha- 
racU'r of his einploymeut.- - Weinh r. 
H(’rnE8('KL (Alta.), [1926] 1 W. W. R. 
154.— CAN. 

s (p. 186) ii. fnit include 

minister of Crtryyn.] — R. UbtoviNt'iAL 
TKEASURElt OK ALBERTA) V. SMITH, 

[1927] 2 D. L. R. 69 ; [1927] 1 W. W. R. 
474 ; 22 Alta. L. R. 544. CAN. 

0 (p. 186)i. .} — Under County 

Ct. Ord. 8, r. 17, an In Chi t., a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. — Lancahteb r. Vaughan (1924), 
33 B. C. R. 159.--CAN. 

0 (p. 186) fi. .3 — An Infant pltf., 

who Is competent to testify at the 
trial, Is subject to exuu)i nation for 
dl.scovery. — W at.so.v v. Motor Livery 
Co. (Alta.), [1926] 1 W. W. R. 652.— 
CAN, 

1 (p. 186) i. . J— Deft., in an 

action by a corpn., has a right to Kclect 
the officer of the corpn. whom he will 
examine. — T rinity College r. Levin- 
TER, [1924] 2 D. L. l:. 584 ; 54 O. L. R. 
290.— CAN. 

1 (p. 186) Ii. .1— In an 

action for libel against the pubJishers 
of a newspaper, wherein the only 
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questions in issiu^ w^ere tliose of malice 
is.' damng(>s, an order wnis made deslg- 
nutlng nil officer of deft. eo. as its 
orlicer to be examined for discovery as 
to matterH atVciMing damages. — Kaft 
V . Star I’uulihhing Co., (19251 1 

\V. W. i:. 7 7 1. CAN. 

e(r. 187)1. .]— 7/fid- 

an oIIUmt of the railway eo. — GoH- 
DANiKiie. C. N. U. (1994), 15 Man. L. R. 
1.— CAN. 

m tp. 187) i, Street fore- 

man .] — Held • not an ottiewr examln- 
al)le for dlsc’overy. — VV euhtkr v. 
Toronto C^)m>N. (1892), 15 P. U. 21. — 

CAN. 

n (p. 187)1. Fire uxirden.] 

— Held : an otiker (?xn.mlnuble for dis- 
co vcol — KtNo Lowrfr Milis r, 
Canadian Baoifk.! Ry. CTo. (1912), 19 
VV. L. R. 9;>9 ; 17 B. C. R. 26; 2 

1). L. R. 34.5.- CAN. 

■ (I). 188) 1. - Whether limited 

to officers employed uheu eausr of action 
arises ]- The i)ltf. Imving examined for 
discovery, under reJi' 200 mp <)ffic<‘r 
of each of t he t wo deft, -os., applied for 
leave to exandne, as servant s, two other 
men who at rlie time of the accident 
in (jufwtiou were (!i!! ployed by one deft., 
a contracting co., A' at the time of the 
application were empl()yed by the ot her 
deft., a railway eo. ; tftid : the haivo 
shonld be given, but, In view of t.ho 
f»u‘ts disclosc'i in tlu^ material filed, 
pltf. should DC allowc'd by this order 
examine only one of said servants, 
she to elect which omn Rule 26i) 
did not limit the examination to officers 
A servants vvlio wen^ employed by the 
cor]m. w'ln.m the cause of action arone, — 
JlARviE V, Canadian pA('iFn’ By. Co. 
A liuiWT Engineering A Co.nhtrhg- 
tion Co., I.td., (19281 1 D. I.. U. 696; 
[1928] 1 W. W. R. 187 ; 22 Sask. L. R. 
361.— CAN. 

B (p. 188) II. fVtu'f trader.] 

— A man employed by a co oh “ chlof 
trader ” for Its vaucouvcjr olfice, having 
complete charge of the order dei)art- 
rnent, his duties including th»* handling 
or filing of buy A sol) orders f(;r ell(^nts 
A for the co.. Is an “ officer ” A subject 
to examination for discovery. — .) ohn- 
HON V. SOLLOWAY MtLIH A CO., LTD. 

( 1931), 45 B. C. R. 3.5.- CAN. 

e (p. 18H)i. .] — An order 

may be made for the examination of a 
deft, corpu. by its olllcer outside the 
jurisdiction. The question is one of 
convenience. — C aven v. Canadian 
I’acifk.; Ry. (>>., [19241 2 D. L. R. 
1112 ; [1924] 2 W. W. R. 200.— CAN. 

f (p. 188) i. .] — In an action 

against a landlord for damages for 
illegal distress, the bailiff not tieliig a 
party to the action is not examinable 
for disoovory. — H arvey v. Sylvia 
Court, Ltd., [1924] 3 VV. W. R. 849. — 
CAN. 

•p. Minister of Crown.] — TJe.ld : not 
an officer within r. 250. — It. (Pao- 
VINCIAL TUBAflURttR OF ALBERTA) t). 
Smith, [19271 2 D. L. R. 69; [1927] 
1 W. W. R. 474 J 22 AJta. L, R. 544.— 
CAN. 
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miniatures, though it might be an admis- 
sible question in cross-examination, was a 
fishing interrogatory ; (2) exors. ought not 
to be asked to swear to the belief of deceased ; 
(3) a party should not be interrogated on a 
question which ho can only answer by con- 
sulting an expert & repeating the expert’s 
opinion. — Rofe v. Kevorkian, [1936] 2 
All E. R. 1334 ; 80 Sol. Jo. 719, C. A. 

1422. Add, Annotation : — Retd. Wakefield v» 
Board (1928), 45 R. P. C. 261. 

1442a. .] — Deft., a shipowner, was sued by 

the cargo owners & charterers for non- 
delivery of the cargo. Deft, alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible. — Bolckow, Vaughan & Co. 
V. Young (1880), 42 L. T. 690 ; 4 Asp. 
M. L. C. 301. 

1444. Add. Annotation : — Consd. Sutherland r. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 

1462a. .] — The owners of the 

steamship JV., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
• against the fund were in due course filed by 
the owners of the N, & the owners of the 
other ship, the >8., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 


ships. The owners of cargo on the who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S. ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S, : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 31 , r. 2, & must be 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1464. Add. Annotation : — Refd. Perlak Petroleum 
Maatschappij r.Deen (1923), 93 L. J. K. B. 158. 

1465. Add. Citations 93 L. J. K. B. 158 ; 130 
L. T. 234. 

Add. Annotation: — Refd. La Radiotechnique 
V. Weinbaum, [1928] Ch. 1. 

1469. Add. Annotation : — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum & 
Croydon Advertiser, Ltd., [1937] 3 All E. R. 
133. 

1470a. — — .] — Rofe v. Kevorkian, No. 1379a, 
ante. 

1514. Add. Annotation : — Consd. Hillman’s Air- 
ways, Ltd. V. Soci6t^ Anonyme D’ Editions 


PART IV. SECT. 4. 

m I. .] — While a judffo or master 

In chambers has Jurifldlctlon to direct 
that a party shall not oxamino an 
opposite party for discovery until the 
oxamining party has hinisolf made 
discovery of documents, such Juris- 
diction should be oxoredsed only under 
special clrcumstauoi^B. — Milleu v. 
Great West Natural Gas Corpn., 
Paok Hersey Iron Ture & Lead Co. 

V. Great West Natural Gas Corpn. 

20 Alta. L. R. 379; [1924] 1 

W. W. R. 1100.— CAN. 

•r. Jfter auiendmeni of Tplcadinga.] 
— If a party, after all discovery ordcicd 
has been made, desires to amend his 
pleadings & then desires to have a 
further examination for discovery, this 
oan bo granted by a Judge or master 
under r. 234, — Miller v. Great West 
Natural Gas Corpn., Page Hersey 
Iron Turk & Lead Co. r. Great West 
Natural Gas Corpn. (1923), 20 Alta. 
L. U. 379 ; 1192«41 1 W. W. U. 1100.— 
OAN. 

PART IV. SECT. 6. SUB-SECT. 6. 

1416 V. .] — A party cannot be 

required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witncBHOR. — N emerovsky v. Mc- 
Bride (No. 2) (Man.). [1927] 1 D. L. R. 
148 ; [192G] 3 W. W. R. 436.— CAN. 

1428 iv, ,1 — Pltf. having marked 

judgment by default in an action 
brought to recover damans for tres- 
pass to & flooding pltf. ’s lands, defts. 
applied to set aside the Judgment. 
In support of this application an 
affidavit was filed on behalf of defts. 
by their solrs., setting out their defence 
to the action, & in that affidavit docu- 
ments were made exhibits for the 
purpose of substantiating the defence 
alleged. The Interlocutory Judgment 
was set aside on July 11, 1890, after 
which no further steps were taken in 
the action, owing to proposals for a 
compromise being made. On Jan. 21, 


1891, pltf. applied to defts. for In- 
spection of tno documents made ex- 
hibits In the affidavit:— HcM; pltf. 
was entitled to inspection. — Hunter 
V. Dublin, etc. Ry. Co. (1891), 28 
L. R. Ir. 489.— IR. 

PART IV. SECT. 6, SUB-SECT. 7. 

1432 ill. .] — If the answers to 

an Interrogatory can disclose anything 
which can be ffltirly said to be material 
to enable pltf. either to maintain Ids 
own case, or to destroy that of his 
adversary, the Interrogatory ought to 
bo answered, but. if the answers cannot 
be material for either of these purposes 
deft, ought not to be ordered to answer. 
— Heidner & Co. v. The Hanna 
Nielsen, [19261 2 D. L. R. 1059 ; 
[1926] 2 W. W. R. 397 ; 37 B. C. R. 
207.— CAN. 

1434 iv, .] — Under r. 423, 

Imported into county ct. procedure, 
Interrogatories must bo directly relevant 
to the matters in issue. — Dunlop Drug 
Depot v. Hartt Boot & Shoe Co. 
(Man.), [19261 2 W. W. R. 92.— CAN. 

1446 X. .] — In an action claiming 

damages for allogod 8horta.go8 in weight 
of grain at the point of delivery : — 
Held : questions upon the examination 
for discovery as to the loading of cars 
other than the ones in dispute wore 
irrelevant & pr^orly excluded. — 
Grain Claims Bureau, Ltd. v. 
Canadian Pacifio Ry. Co., [1934] 
2 W. W. R. 277 ; 4 D, L. R. 707 ; 42 
Man. L. R. 282.— CAN. 

PART IV. SECT. 6, SUB-SECT. 8. 

1454 it. Admission of breach of 

contract — Questions as to reasons for 
breach.] — Whieldon v. Fraser Valley 
Milk Producers Assocn. (No. 2), 
[1934] 1 W. W. R. 751 ; 48 B. C. R. 
317.— CAN. 

PART IV. SECT. 5, SUB-SECT. 9. 

1457 i. How far admissible.] — In a 
suit to set aside an agreement on the 
ground of fraudulent mlsrepresenta- 

18 


tions : — Held : deft, was entitled to 
ask for the substance of the oonversa- 
tlons. — West v Conway (1923), 23 
8. R. N. S. W. 344 ; 40 N. S.. W. W. N. 
60.— AUS. 

1467 il. .1 — Wedin V. Robert- 

son (1907), 7 W. L. R. 72.— CAN. 

PART IV. SECT. 6, SUB-SECT. 12. 

1476 i. Material in part.] — On 

an application to set aside interroga- 
tories, on the ground that they were 
prolix, oppressive, & unnecessary : — 
Held : they should be set aside as a 
whole, oven though some of them, 
taken by themselves, might be im- 
objectionable. — Lyte v. Currey, 
[1927] V. L. R. 472 ; 49 A. L. T. 47 ; 
[1927] Argus L. R. 353.— AUS. 

PART IV. SECT. 5, SUB-SECT. 16.— 
E (a). 

f i. .] — In an action for libel 

said to be contained in a letter written 
by deft, to the husband of pltf. deft- 
on being examined for discovery, ad- 
mitted the authorship of the letter but 
refused to answer questions directed 
to finding out who the person referred 
to in the letter as “ lady friend " was, 
pltf. not being named in the letter. 
Deft, in his statement of defence 
denied all the allegations of the state 
ment of claim, & said 4hat, if the 
words were written & published of & 
oonoemlng pltf., as alleged, it was 
without malioe & upon a privileged 
occasion : — Held : deft, should answer 
the questions ; the aUeged libel having 
made a reference that could only be 
understood having regard to ex- 
traneous oiroumstanoes, the questions 
were relevant' to show that pltf. was 
the person who would be understood 
by her associates or persons acquainted 
with the ciroumstanoos, to have been 
referred to, & the questions were also 
relevant upon the Issue as to malice 
raised by the defence of privilege. — 
Morlet V. Patrick (1910), 21 O. L. R. 
240.— CAN. 



Vol. XVm.— Disoovery. Cases 1614— 1671a, 


A^ronautiques Internationales, [1934] 2 K. B. 
366. 

1514a. .]— The right of a pltf. who alleges 

that he has been libelled in a newspaper to 
obtain discovery “ of the name of any person 
concerned as printer, publisher, or proprietor ” 
of the newspaper, “ or of any matters relative 
to the printing or publishing ” thereof, pro- 
vided by 6 & 7 Will. 4, c. 76, s. 19, still 
exists &, since the Judicature Acts, is enforce- 
able by the administration of interrogatories, 
the procedure by bill of discovery specified in 
sect. 19 of the statute having fallen into 
disuse. — Hillman’s Airways, Ltd. v, 
Soci6t6 Anonyme D’15ditions A6ronauti- 
QUES Internationales, [1934] 2 K. B. 356 ; 
103 L. J.K.B.670; 151 L.T.451 ; 50T.L.R. 
669. 

1515. Add, Annotation : — As to (2) Consd. Hill- 
man’s Airways, Ltd. v. Soci6t(^ Anonyme 
D’l^ditions A^^ronautiques Internationales, 
[1934] 2 K. B. 366. 

1516a. .] — Hillman’s Airways, Ltd. v, 

Soci6t6 Anonym^: D’^ditions A6ronauti- 
QDES Internatio VALES, No. 1514a, ante. 

1523. Add, Annotation : — Refd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 

1523a. .] — Franklin v. Daily Mirror News- 

papers, Ittd. (1933), 149 L. T. 433, C. A. 

1526. Add, Annotation : — As to (3) Refd. South 
Suburban Co-operative Society, Ltd. v. 
Drum & Croydon Advertiser, Ltd., [1937] 
3 All E. R. 133. 

1528. Add, Annotation: — Consd. South Suhoioan 
Co-operative Society, Ltd. v. Oram 
Croydon Advertiser, Ltd., [1937] 3 All E. 11. 
133. 

1531. Add, Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1532. Add, Annotations : — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum 
Croydon Advertiser, Ltd., [1937] 3 Ail E. K. 
133. Refd. Aga Khan v. Times Fublishing 
Co., [1924] 1 K. B. 675. 

1534. Add. Annotation : — Consd. South Suburban 
Co-operative Society, Ltd. v. Orum & Croydon 
Advertiser, Ltd., [1937] 3 All E. K. 133. 

1536. Add. Annotation: — As to (1) Consd. South 
Suburban Co-operative Society, Ltd. v. 
Orum & Croydon Advertiser, Ltd., [1937] 
3 AU E. R. 133. 

1542. Add. Annotation : — Consd. Franklin v. Daily 


Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 

1549. Add, Annotation : — Refd. Toumier v. 
National Provincial &; Union Bank of 
England, [1924] 1 K. B. 461. 

1555. Add. Annotation : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1556. Add. Annotations : — As to (1) Consd. Hearts 
of Oak Assurance Co. V. A.-O., [1931] 2 Ch. 370. 
Refd. O’Connor v.Waldron, [1936] A. C. 76. 

1564a. State of mind of author— Action against 
printer.] — -A party interrogated is not l)ound 
to procure information from persons who are 
not his servants or agents, or who have not 
been acting as such. 

Pltf. sued defts., the printers & publishers 
of a book, wTitten by one P., which contained 
statements wdiich pltf. alleged wei'e defama- 
tory of him. To that acTion 1’. was not made 
a deft. Defts. pleaded fair comment made 
in good faitli &> without malice. Pltf., who 
j)lcaded in reply that t he words were wu’itten 
falsely & maliciously, sought to administer 
an interrogatory to defts. asking {inter alia), 
“ What information liad 1*. when ho W'roto the 
words complained of . . . which induced you 
<fc/or the said P. & whicii of you to believe 
tluit the expressions of opinion or any & 
which of them in the said words contained 
& which you allege . . . are fair comment 
made in good faith A without malice, were 
true”: — Held: the interrogatory in this 
form w'as inadmissible, as defts. couid not bo 
asked as to tlio informat ion which J’., who 
was not their servant or agent, had on the 
subject at the time of t he })ul>lication of the 
book. Defts. could only lie asked what 
information, if any, they tluunselves had 
.is to the knowledge of P. wiion they respec- 
tively j)iinted &• published the book. — 
Crozier V. WisiiAUT Hooics, l^TD., [19.36] 1 
K. B. 471 ; 105 L. J. K. B. 257 ; 154 L. T. 
363; .52 T. L. R. 255 ; SO Sol. ,lo. 144; 
suh norn. Crozier v. Wish art tV. (k)., Ltd. & 
Western Prin'jtng Services, Ltd., [19.36] 1 
All E. li. 1, C. A. 

1571. Add. AKHofatuois : Consd. ’rudor-llart v. 
British Pnion for Abolition (d Vivisection, 
ri93.S| 2 K. B. 3»29. Reid. A;j:a Khan v. 
Tim(‘S Puldishing ('o., [1921] 1 l\. B. 675. 

1571a. Proceedings against contributoi -Identity 
of Informants.] — Where, to an ataion for 
libel in n\spect of a letter publis! ed in a 
newspaper thfU’C are )>l(ias that the iett<;r is 


1635 i. Per 80718 to whom libel piUf- 
iished.] — In an action against a mer- 
cantile agency for libel pltf. in his 
^tement of claim & particulars gave 
the names of certain cos. to whom 
alleged defamatory reports were 
published & added “ & other in- 
dividuals, organisations & cos. at 
Pijsont unknown to pltf.*" Deft.'s 
affidavit on production of documents, 
arter referring to a certain document, 
aenied that there was in its possession 
or power any other document relating 
m the matter In question. The 
Ueponent was examined on tho affidavit 
f*’ J' V? answer to certain questions, 
^ted that he did not know & he 
answer other questions, 
rnnE* 'ohtelned an order from tho 
^hat the deponent submit to 
examination & answer the 
El the order. Deft, 
appealed, contending that pltf. had 


no right to the discloHurc of any 
matter relating to reports to persons 
other than those namod plB. : — 
Held : since the adniitted do<*umcnt 
containing tho libel bore intrinsic 
evidence of having emanated fmrri deft. 
& tliero was also evidence that similar 
reports bad been received by other 
persons, it could not ho said that the 
claim was “ a sham or bogus claim ” 
or that the application was mere 
fishing,” &, therefore, tho master 
was right. — CuKR'rKOW v. Hktail 
Credit Co., [1932] 1 W. W. li. 905; 
3 T). L. K. 390; 26 Alta. L. R. 291.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 15— 
E. (c). 

p i. .] — In an action for libel 

brought against newspaper publishers 
wherein they pleaded absence of actual 
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malice & of gross iKigJlge/iec, tluit 
they had puhlislied an ajiology & 
made a payment into et.. in full satis- 
facdlon of damages, fhey contended 
that, HlrK'.e tluiy liad thereby assumed 
the onus of disproving actual malice 
ife gross negligence, their information 
on these matters was strictly private & 
need not ha disclosed on examination 
for discovery : — Held : the contention 
was unsound ; malice & negligcnco 
were relevant &c imjiorLant matters at 
issue since they had a flirect bearing 
on the quantum of dainagcH, & w hether 
the onus was on pit/, to i)rove them or 
on defts. to disprove tl cm the result 
was the same in rc8i)ect to defts.’ 
obligation to answer tho questions ; tho 
facts were in issue, &, therefore, tho 
questions concerning thcim must he 
answered. — Popovich v. Lobat, (1937J 
2 W. W. R. 64 ; 45 Man. L. K. 323.-- 
CAN. 
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fair comment made in good faith & without 
malice on a matter of public interest, an issue 
being thus raised as to the attitude of mind 
of deft, at the time when the letter was 
published, the special rule of practice which 
in such a case exempts a deft, who is the 
l^roprietor or the publisher of the newspaper 
from disclosing the name of a person who 
supplied information contained in the letter, 
notwithstanding that such information is 
otherwise relevant to that issue, does not 
extend to protect a deft, who is the writer 
or contributor of the letter from disclosing 
tlie names of his informants. — South Subur- 
ban Co-operative Society, Ltd. v, Orum, 
[1987] 2 K. B. 090 ; [1987] 3 All E. R. 133 ; 
106 L. J. K. B. 555 ; 157 L. T. 93 ; 53 
T. L. R. 803 ; 81 Sol. Jo. 497, 0. A. 

1625a. J—I*! action for infringement 

of a patent, defts. alleged prior user by V., 
& prior publication by J. : — Held : (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existt^d, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J. — General Electric 
’Co. (1900), liTD. V. Safety I-ift & Elevator 
Co. (1903), 21 R. P. C. 109. 

1626a. Prior publication.] — General Electric 
Co. (1900), Ltd. v. Safety Lift & Elevator 
Co., No. 1625a, ante* 

1631a. Chemical composition of Infringing sub- 
stance.] — This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desired 
to make have been amended in certain respects 
by the master. Pltfs. are not satisfied 
entirely with these amendments, & in order to 
make the matter clearer pltfs. themselves 
have before now suggested an amendment to 
the proposed interrogatory No. 1 in lieu of 
the amendment proposed by the master 
... of course, it is perfectly plain that 
interrogatories may be delivered in a c^e of 
this kind as to the cliemical composition & 
constitution of the alleged infringing sub- 
stances (Astbury, j.). — Sharpe & Dohme, 
Incorporated Boots Pure Drug Co., 
Ltd. (1927), 44 R. P. O. 69. 


1631b. General question as to process used In manu- 
facturing infringing article.] — Held: inad- 
missible. — OsBAM Lamp Works v. Pope’s 
Electric Lamp Co., Ltd. (1914), 31 R. P. C. 
313, 0. A. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf.’s & if so how did it become his. — 
SiviER V. Harris (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 

1690a. As to Ingredients of infringing articles.] — 

Coca Cola Co. v. Duckworth & Co. (1928), 
45 R. P. C. 225. 

1702a. Enticement of husband — Questions not 
directed to adultery.] — Pltf. brought an action 
against deft., a married woman, for wrong- 
fully enticing away pltf.’s husband. She 
alleged that deft, solicited the affections of 
her husband by providing him with large 
sums of money, & that on Jan. 10, 1928, 
pltf.’s husband in consequence of deft.’s 
enticement deserted pltf., &> that since then 

* deft. & pltf.’s husband had lived together as 
man & wife. Pltf. also alleged that in con- 
sideration of her abandoning her claim to 
maintenance under a maintenance order, her 
husband agreed to hand over to her a certain 
house which he had purchased, thaj/ she took 
possession of the house & had been forcibly 
evicted therefrom by deft.’s servants. Deft, 
in her affidavit of documents admitted that 
she had made certain loans & gifts of money 
to pltf.’s husband & had in her possession 
certain documents relating thereto, but she 
objected to produce them on the ground 
“ that they may tend to expose me to 
ecclesiastical cen8iu*e & punishment.” Deft, 
successfully resisted an application for the 
production of the documents. Pltf. then 
applied for liberty to administer to deft, 
certain interrogatories relating, mainly, to 
the gifts of money & to the purchase & mtge. 
of the house. The Master of the Judge in 
Chambers refused to allow pltf. to administer 
the interrogatories to deft. On appeal : — 
Held : inasmuch as the cause of action was 
not based on adultery & the object of the 
action was not to prove adultery, & the inter- 
rogatories which it was sought to administer 
were not addressed directly or indirectly to 


PART IV. SECT. 6. SUB-SECT. 16.— F. 

1690 i. Document in hmids of third 
party,] — On oxamluatloii for dlHcovory 
tho partj" being: examined oan be asked 
to tell what are tho oontents of a docu- 
ment not under his control & not pro- 
duced to him. — Habhibon v. King, 
[19251 1 I>. L. R. 1072 ; [1925] 1 

W. W. R. 649 ; 21 Alta. L. R. 373.— 
CAN. 

am. Telegram — Meaning of word .] — 
An ollicer of a co. examined on dis- 
covery cannot bo compelled to answdr 
a question as to tho meaning of a word 
in a telegram sent to another officer, it 
not being shown that this would help 
pltf. in establishing his case. — Levi v, 
British Columbia Distillery Oo., 
[1936] 4 D. L. R. 205 ; 60 B. O. R. 
4 8 i.— CAN. 

PART IV. SECT. 6, SUB-SECT. 16.— Q. 

1698 ii. .] — Hillman v. Impbirial 

Bank of Canada, [1926] 3 D. L. R. 
192 ; [1926] 2 W. W. R. 276 ; 20 
Sask. L. R, 607.— CAN. 


PART IV. SECT. 6, SUB-SECT. 16.— H. 

1601 I. Circumstances in which injury 
occurred .] — In an action for negligence 
arising out of a collision deft, was 
interrogated about his speed & the 
position of the oollldtng vehicles. In 
ills answers he stated that he was 
unahle to answer these interrogatories 
except as to his opinion upon tne 
matters involved, & did not answer 
what the speed Sc position were : — 
Held : these answers were insuflBcient. 
—Mat V. Bowerino, [1928] S. A S. R. 
226.— AUS. 

•d. Escape of gas .] — In an action 
against a gas oo. for damages from a 
alleged to have been caused by an 
escape of gas from deft. *8 mains 8c 
pipes : — Held : deft.’s officer, who was 
questioned on examination for dis- 
covery as to systems of inspection 
alleged to have been adopted after 
the fire, was not obliged to answer said 
questions in so far as they referred to 
measures taken with reepeot to matters 
or objeots away from the loons of the 
fire. However, questions as to leaks 
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& explosions alleged to have occurred 
after tho accident should be answered, 
because they came within the Rule as 
“ touching the matter in question.” 
The manager of pltf.'s hotel, the pro- 
perty which was burned, who had been 
examined under Rule 234 as an em- 
ployee, was held obliged to answer as 
to what statements or reports about 
the fire were made to him by two 
employees who were on duty at the 
time of the fire. — London Guarantee 
& Accident Co. v. Nobth-Wbstern 
Utilities, Ltd.. [1933] 1 W, W. R. 
744.— CAN. 

PART IV. SECT. 6, SUB-SECT. 16.— I. 

1614 1. Partnership accounts ,] — 

Macdonald v. McArthur (1887), 4 
Man. L. R. 66.— CAN. 

PART IV. SECT. 6, SUB-SECT. 16.— R. 

1700 i. Agency — Wliether representa- 
tions made by agent — Marne of agent 
— Disallowed ,] — West e. Conway 
(1923). 23 8. R. N. 8. W. 344; 40 
N. S. W. W. N. 50.— AUS. 
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the sole proof of adultery but were intended 
to show the means by which the desertion 
of pltf. by her husband was procured, & to 
prove the trespass to a house in which pltf. 
was living by permission of her husband, 
therefore the interrogatories were admissible 
& deft, was bound to answer them. — 
Elliott v. Albert, [1934] I K. B. 650 ; 103 
L. J. K. B. 305 ; 151 L. T. 13 ; 78 Sol. Jo. 
206, 0. A. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.] — Art. 27 of a 
co.’s arts, of assocn. was as follows : “ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fuUy paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the CO.” Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of the transfer was 
refused, & pltf. I rought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any ^ansfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous OX n 
consent of the trustees, release any ol ibc 
holders of these shares from any mone> 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. (^o. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Detts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approv(‘d by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 

whether they said pltf. was in fact a person 
jointly or alone indebted tti the co. ; (4) 

whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed ; — Held : all the interrogatories were 
proper to be allowed. Deft. co. was pot 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 


under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground. — SUTHERLAND 
(Duke) v. British Dominions Land Settle- 
ment OoRPN., Ltd., [1926] Ch. 740; 50 

L. J. Ch. 542 ; 135 L. T. 732. 

Annotation : — Distd. Berry r. Tottenham Ilotspnr Football 
& Athlotlo Co., [11)35] Oh. 718. 

1705b. .]— Art. 16 of the co.’s 

articles of association provided : ** The 

directors may decline to register any transfer 
of shares made by a member who is indebted 
to the co. or in case the transferee shall be a 
person of whom the dii*ectors do not approve 
or shall be considered by them objectionable, 
or the transfer shall be considered as having 
been made for purposes not conducive to the 
interests of the co. the directors shall not 
be bound to ai>ecify the grounds upon which 
the registration of any transfer is declined 
under this article. . . 

The CO. refused to register the transfer by 
pltf. B. to pltf. S. of a share in the co.’s 
capital of which B. was the registered holder. 
By this action pltfs. claimed (inter alia) a 
declaration that the co. was not entitled to 
decline to register the transfer, & an order 
that the register of niembcjrs of the co. 
should be rectified by the deletion of B.’s 
name as holder of thci share by the insertion 
in lieu thereof of S.’s name. Pltfs. sought to 
administer to the co. the following among 
other interrogatories : (2') Did the directors 
refuse to register the said transfer as one 
made by a member indc^bl ed to the co. ? 

(3) Did the directors in fact disapprove of 
j>li.f. H. .13 a transferee of the said share ? 

(4) Did the directorB in fact consider pltf. S. 
objectionable as a transfen'e of the said 
sbare ? (5) Did the dii'ccd-ors in fact cjousider 
the transfer of the said share as having been 
made for purposes not conducive to the 
intcirests of the co. ? T’be niaster refused 
leave to administer tla^sc interrogatories. 
On this summons by pltfs. claiming to be 
entitled to administ-er them, it was con- 

ended for pltfs. that the word “grounds” 
in the clause “ & shall not V>e bound to 
specify the grounds ” in Art. 16 bad the 
same in(*aning as the word ” reason ” in the 
phrase “ witdiout assigning any rciason ” in an 
article which was considered by Ibe ct. in 
Sutherland (Duke) v. Briiwh Dominior^ 
Land Selilemcnl Cfrrpn.y Lld.y No. i B)5a, in 
which thc^ interrogatories which it was sought 
to administer were allowed as being vxirected 
to eliciting under which branch of the power 
given by the article the directors had acted. 
I'or the CO. it was contended that i\w two 
words had not the s/imo meaning ; — Held : 
on the true construction of Art. 16 “ sj^ecifying 
grounds ” was not the same thing as “ assign- 
ing reasons,” & the interrogatories were not 
proper to be allowed. — Berry Sl Htewart v, 
Tottenham Uothpur Football & Athletic 
Oo.y Ltd., [1935] Ch. 718 ; 104 L. J. Ch. 342 ; 
154 L. T. 10 ; 79 Sol. Jo. 642. 


1709 i. Wronoful dismissal — Acts 
y^lfying dismissal .]— a doctor, 
defts. for wrongful dismissal. 
He had been dismissed on the ground 
that he heid recommended, as a suit- 
able person to be a nurse In defts.* 
hospital, a woman with whom he hod 
lived In adultery. Upon an applica- 
tion to compel pltf. to answer questions 
a* to his relationa with the woman ; — 


^Id * he W'ae bound to answer eruch 
“ referred to his alleged inhUt^ry.— 
ES e, Caloary General Hospital 
899), 4 Terr. L. It- 68. — CAN. 

■a. A ction for al ieiMiion of offtfiwns . ) 
On examination for dlsc^overy hi an 
tion for alienation of affections, the 
ife havlngr been deft.’s housekeeper, 
, may bo required to answer the 
lostion whether he ever heard from 


r of any objection by ber husband to 
ir working at his bouse. — Harribon 
Kino, (19251 1 D. L. U. 1072 ; [102611 


sd. Action by trustee in banlipiptcy 
— Ayainst auditor — Trustee audilor.}— 
In an action by a trustee in bkpey. oi 
a CO. against a firm of auditors : — 
Held: the trustee, who was himself 
an auditor, should not be required to 
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1710. Add. Citations ;—93 L. J. K. B. 168 ; 130 
L. T. 234. 

Add. Annotation: — Retd. La Radiotechnique 
V. Weinbaum ^927), 137 L. T, 638. 

1740. Add. Annotation: — Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1742. Add. Citation : — previous proceedings.^ sub 
nom. Stuart V. Bute (Lord) (1841), 11 Sim. 
442. 

1752. Add. Annotation : — As to (1) Consd. Crozier 
V, Wishart & Co. & Western Printing Ser- 
vices, Ltd., [1930] 1 AD E. R. 1. 

1767. Add. Annotation : — Consd. Bank of Russian 
Trade, Ltd. v, British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1806a. Answer by one officer — No inquiry as to 
information avaUabie to other officers.] — In 

an action by indorsees of a number of biDs of 
exchange aDeged to have been drawn by a 


German co., accepted by defts., an English 
CO., indorsed to the pltfs. & dishonoured, 
defts. among other pleas denied the drawing 
& indorsement of the bills. Pltfs. adminis- 
tered to defts. the foUowing, among other, 
interrogatories : (1) “ Were not aU or some 
or one & which of the said biUs drawn by ** 
the German co. “ or their agent or agents 
duly authorised in that behalf ? (2) “ Were 

not aU or some or one & which of the said 
bills indorsed by ** the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of ** certain named 
indorsees ? (3) “ Was not ** the German 

CO. “ at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ? ** Appended to the interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply : 
“ I say that I do not know ” : — Held : the 


answer on examination for discovery 
a question as to his own practice in 
conduotlnif an audit. — Blue Baj^d 
Navigation Co., Ltd. (Trustee) v. 
Prick, Waterhouse & Co. (No. 1), 
[193ai 3 W. W. R. 49 ; 4 D. L. R. 447 ; 
47 B. C. R. 258.— CAN. 

sf. Foreclosure action.] — London & 
Cana4^>ian Investment Co., Ltd. v. 
British Columbia Realty Develop- 
ment Corpn., Ltd. & Griffii’hs, 119341 
3 W. W. R. 319.— CAN. 

sk. Specific performance — Safe of 
shares.] — In an action for specific per- 
formance of an agrreomcnt to sell shares 
in a co. made by deft. S. the issues wore 
(inter alia) whether after the agreement 
was made S. transferred the shares to 
the two other defts. R., & w'hether 
before acceptance of the transfer defts. 
R. know of the agreement between pltf . 
Sc 3., Sc that the transfer was in breach 
of the agreement. Pltf. interrogated 
defts. as to the dispatch of a cablegram 
by S., stating that ho could not sell 
his shares to pltf. for family reasons: 
as to the belief of defts. that be bad 
agreed to sell his shares to pltf. ; os to 
why ho was unable to sell ; as to the 
family reasons ; & as to references to 
the family reasons between defts. : — 
Held : the Interrogatories as to the 
cablegram were permissible. Sc the 
other questions wore primd facie 
relevant, some to the issue os to the 
making of the alleged agreement. Sc 
others on the Issues of noticA? to defts. 

R. — Jordan v. Sanders, [19341 S. A. 

S. R. 424.— AUS. 


PART IV. SECT. 6. SUB-SECT. 1. 

C I. Whether interfered with by 

Court of Appeal .] — The discretion of the 
local ot. judge or a special magistrate 
in allowing some interrogatories Sc 
not allowing others should not be 
reviewed imless the need for the inter- 
ference of the Supreme Ct. is clearly 
made out, Sc only on very strong 
grounds. — Bluston «. Dally, [19301 
S. A. S. R. 89.— AUS. 

Bk. Under Marginal Rules, rr. 344 (2), 
348.J; — Esquimalt Sc Nanaimo Rt. Co. 
V. (iRANBY Consolidated Mining, 
Smelting Sc Power Co. (B. C.). [19261 
3 W. W. R. 240.— CAN. 


PART IV. SECT. 6. SUB-SECT. 2. 

1 i. Service on solicitor of com- 

pany — Insufficient .] — Eastman v. Paci- 
fic Forwarding Co., [1934] 1 

W. W. R. 639.— CAN. 


PART IV. SECT. 7. 

0 i, .1 — Fletcher, Turney 

Sc H anbury. Ltd. v. Oolquhoun, 
DeWolp Sc Oo.Jjtd.. [19841 IW.W. R. 
762: 48 B. O. k S2i.— can. 


PART IV. SECT. 8: SUB-SECT. 1. 

1732 xiv. .r — The person 

examined must make full disclosure of 
Information which lie has secured from 
others that has a bearing on the issue ; 
Sc he must give his belief. If any, with 
reference to the matters in issue ; this 
belief may be founded on information 
which he has secured from others, but 
he must state what it is ; & he may also 
give Ids reasons therefor. — Kirk- 
patrick V. Canadian Pacific Ry. Co. 
(Sask.), [19261 3 D. L. R. 642 ; [1926] 
2 W. W. II. 861.— CAN. 

1748 ix. .1— Where a 

party Is Interrogated os to matters in 
Issue clone by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, he is 
bound to obtain the information they 
have. Sc does not sufficiently answer 
by saying that bo does not know & has 
no Information on the subject. — Dun- 
lop Drug Depot v. Hartt Boot Sc 
Shoe Co. (Man.). [1926] 2 W. W. R. 
92,— CAN. 

1748 X. .) — A witness on 

his examination for discovery as an 
oflloer of a co. must not only answer 
os his Individual knowledge, but 
must also inquire Sc get such informa- 
tion 08 he can from the other officers 
& servants of the co. who have personal 
knowledge of the foots. — Goodbun v. 
Mitchell, [1928] 3 D. L. R. 709 ; [1 9283 
2 W. W. R. 594 ; 37 Man. L. R. 451.— 
CAN. 

1748 xl. .1 — A party under 

examination for discovery Is bound to 
impart any information touching the 
matters in question which at the time 
discovery Is sought be has either of his 
own knowledge or has actually received 
from third persons. — Culver & Culver 
V. Lloydminster Town, [1928] 2 
D. L. R.93; [19281 1 W. W. R. 406 ; 22 
Sask. L. R. 314.— CAN. 

1748 xil. .) — Rogerb V. 

Beley, [1928] 3 W. W. R. 584.— CAN. 

1748 xlll. By officer of company,] 

— JUR8ZSZYN V. WKIDMAN BBOS., LTD., 
[19341 2 W. W. R. 153.-CAN. 

1752 i. Agent having left 

employment.] — An officer of a corpn. 
who is being examined for discovery is 
not excused from the duty of informing 
himself of the facts by Inquiry of an 
employee who knows them merely 
because tbo employee who has the 
desired information gained in the 
course of his employment has ceased 
to be employed by the corpn. : pro- 
vided such employee is available sc Is 
willing to give the information. — 
Abel v. Cooke, [1937] 1 W. W, R. 
705 ; 7 P. L. J. (Can.) 19.— CAN. 
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PART IV. SECT. 8, SUB-SECT. 3. 

1803 i. Officers acting as solicitor — 
Claim of professional privilege.] — Held : 
the fact that the chancellor of pltf. 
corpn. was a member of the firm acting 
for the corpn. was not a reason for refus- 
ing to allow him to be examined : if he. 
had as solr. information which pltf 
corpn. had the privilege of preventing 
him from disclosing, the privfiege could 
be exercised when a quesilon was put 
as to something which he had learned 
in his professional capacity. — T rinity 
College v. Levinteb, [1924] 2 

D. L. R. 684 ; 54 O. L. li. 290.— 
CAN. 

1806 I. Officer* 8 information acquired 
in course of employment — Whether 
answers amount to admissions by com- 
pany.] — Qu. : whether, when an offl 
of a CO. has been examined for dis- 
covery under rule 266 (3), answers of 
his which are qualified as being based 
on information a3qulrod by him from 
the oo.’s servants & other officers can 
be read against the co. as an admission. 
— Anweiler V. G. T. P. R. Co., [1928] 
3 D. L. R. 626 ; [1928] 2 W. W. R. 
614.— CAN. 

o I. Action against municipality. ] 

— A police officer is an officer or ser- 
vant of the municipality for the pur- 
pose of discovery. — H owes v. \as- 
couvER City, [1934] 1 W. W. R. 800; 
48 B. C, R. 195.— CAN. 

q i. Equivalent to e^xarhination 

of corporation .] — Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between individum 
parties & corpn. parties, Sc the examina- 
tion of a corpn. 's officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn. — C avkn d. Canadian 
Pacific Ry. Co., [1924] 2 D. L. R. 
1112; [19241 2 W. W. R. 200.™ CAN. 

sw. Action against trustee in bank- 
ruptcy of company.] — In an action 
against the trustee In bkpey. of a co. 
thoro is no right to examine an officer 
of the co. — M ay v. Roberto (No. 2), 
[1934] 1 W. W. R. 798 ; 48 B. C. R. 
411.— CAN. 

sz. Application to examine former 
officer after examination of another 
officer .] — Harrison Millb, Ltd. v. 
Abbotsford Lumber Co., Ltd., [1935] 
1 W. W. R. 32, 480 ; 49 B. C. R. 301.— 
CAN. 

sa. .] — On an application under 

Ord. 31, r. 1, for leave to examine for 
discoveiw, a past officer of a co., an 
officer 01 the co. having been examined 
previously, the leave was given. — 
Des Brisat V. Canadian Govern- 
ment Merchant Karine, Ltd., [1936] 
3 W. W. R. 383 ; 51 B. C. R. 57.— 
GAN. 
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answer was InsufiRcient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion ; if they had, this would have been the 
information of the co., <fc it did not appear 
from the ani^er whether the secretary had 
made any inquiries to ascertain wli ether 
such information was available. — Bank of 
Bussian Trade, Ltd. v. British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 662 ; 143 L. T. 305 ; 74 Sol. Jo. 
337, C. A. 


1817, Add, Annotation: — Refd. Cavendish t?. 

Cavendish (1925), 42 T. L. R. 134. 

1855. Add. Annot<ition : — Refd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Minterv. Priest, 
[1929] 1 K. B. 655. 

1856a. Communications between solicitors of oppo- 
site parties .] — See Evidence, Vol. XXII., 
p. 415, No. 4252. 

1895. Add. Annotation : — Refd. British Thomson- 
Houston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


PART IV. SECT. 8, SUB-SECT. 4.— B. 

1813 xii. .1 — The provieione of 

Canada Evidence Act, R. S. C., 1900 
(c. 145), & Alberta Evidence Act, 
R. S. A.. 1922 (c. 87), that a witncKH 
Bhall not be excused from answering a 
question on the ground that the answer 
may tend to criminate him, do not 
apply to an examination for discovery, 
but hlB common law right to refuse to 
answer a question tending to criminate 
does apply ; & on discovery the person 
examined may on such gr< and refuse 
to answer the question wheihor he has 
committed adultery. — Hauuison t\ 
Kino (No. 2), (19261 3 D. 1-. R. 395 ; 
[1925] 2 W. W. R. 407 ; 21 Alta. L. R. 
381 ; rersff., (19251 2 U. L. R. 1111 : 
[19251 2 W. W. R. 276.— CAN. 

1813 xiii. .] — Under the English 

practice relating to interrogatories, 
deft, is excused from answering 
questions that may tend to criminate 
him. Sect. 5 of British (volumbla 
Evidence Act provides that no witness 
shall be excused from answering any 
question upon the ground that the 
answer to the question may tend to 
criminate him. On an application to 
compel deft, to answer Intorrogatories ; 
— Held : a party being examined on 
interrogatories is not treated as a 
witness & is in the same position as a 
party being examined on interrogatories 
In England & is protected. — B litm- 
BERQER V. S 0 LI. 0 WAY Mills & Co., 
Ltd., [19311 2 W. W. R. 56; (1931) 
2 D. L. R. 204 ; 44 B. C. R. 41 .—CAN. 

1813 xiv. .1 — In an action for 

damages for negligence in driving a 
motor-car whereby a person was in- 
injured & died, interrogatories w(to 
administered to deft., the alleged 
driver of the car. The first interro- 
gatory asked whether deft, w'as the 
driver, & the remaining interrogatories 
related to acts of deft, or of deceased. 
Deft, objected to answer on the ground 
that the answers might tend to in- 
criminate her. The accident took 
place on Dec. 17, 1930, & resulted In 
the death of deceased on Dec. 29, 1930. 
It was admitted that no inquest bad 
been held, & deceased’s employers had 
paid bis widow workman’s compensa- 
tion. It was also admitted that no 
criminal proceedings had been taken 
up to Oct. 20, 1931 i—Held : a ct. 
could not be clearly satisfied that all 
danger of criminal proceedings had 
passed, & the claim of privilege should 
be sustained; also, It was Immateiial 
that the answers, being obtained under 
compulsion of an order of ct., could 
not be used In evidence against deft, 
in criminal proceedings. — S bluhing 


(J.H.)&Co.tj. Hinton, (19321S. A.S.H. 
233.— AUS. 


PART IV. SECT. 8. SUB-SECT. 4.— C. 

1847 i. Communication with legal 
adviser or agents — Contract of cmvloy- 
ment or agency not established.] — h‘e 
U.S.A. V. Mammoth Oil Co., (19251 2 
D. I.. R, 966 ; 56 O. L. R. 635 : uffg., 
(19251 2 I). L. R. 66 ; 50 O. L. R. 307. 

-CAN. 


t i. .] — While members of the 

Executive Council of the Irish Free 
State, sued as corpu. solo, are liable to 
the ordinary orders for discovery by 
way of InUirrogatorios & dlscov<‘ry of 
documents, & to orders for bettor 
discovery on filing Inadequate answers 
to IntorrogaterloR, a claim to privllecrci 
made by them on grounds of public 
interest is coiichisive, & must bo 
recognised as paramount, on the same 
principle as that underlying the 
reco^iition of a similar claim by a 
British Minister undeV the royal 
prerogative. — Lkkn v. 1’hehh>knt of 
the Kxlcutivii; Council, etc., (1926] 
I. R. 45U. 


PART IV. SEC'! 'L 5UB-SECT. 4.— D. 

st. Disclosarc of oamc of person on 
whose behalf priviOge rldmed.] — I’llvi- 
l(!go may be clalnual wt.bout diKclosing 
to the ct. the name of the client or 
pen-on on w'hoso belialf it is claimed. — 
Ite U.S.A. V. Mammoth Oil Co., 11925] 
2 1). L. R. 966 ; 56 O L. R. 635 ; uf/g., 
(1925) 2 T). L. R. 66; 56 O. L. 11. 
307.— CAN. 


PART IV. SECT. 9. 

1877 iv. ,1— Whore the only 

question which nppet. for an order for 
a re-examination f()r discov<*ry wished 
to put was one w'hich th<’ party to 1)0 
examined was entitled to refusij to 
answer, & his counsel stated that he 
would instruct him to refuse to answtu 
it, the order was refused. — H auhihon 
e. King (No. 2), ll92/>] 3 D. L. it. 395 ; 
(19251 2 W. W. R. 407 ; 21 Alta. L. It. 
381.— CAN. 

1877 V. .1 — Su\NVON r. Kin<. 

(No. 2), (19321 1 W. VV. K. 156 ; 1 

D. L. R. 700 ; 45 B. C. K. 7.— CAN. 


PART IV. SECT. 10. 

m i. Effect of, consent to use 

inadmissible eviderwe .] — The parties to 
an action cannot by consent make 
something evidence which Is not 
evidence ; although in a proper case 
thev may he estopped from taking the 


objection. Therefore they cannot by 
consent provide that the examination 
for discovery of employees may be 
used at the trial as ovidonoo against 
their respective omployom, where there 
Is no rule making their examinations 
available as evldenco. — Dench v. 
ALBEUTAN i’UnLlHlHNO Co., (19311 2 
W. W. B. 1 16 ; 3 D. L. R. 200 ; 26 
Alta. L. U. 326.— CAN. 

pi. .1 — Atrial Judge should 

not use as evidence a portion of the 
examination for disco very not put in 
at the trial. — (Jwin e. Starhs (Saak.), 
(19291 3 W. VV. R. 704 ; [1930] 2 

D. L. R. 54 ; 24 S. L. R. 221.— CAN. 

p ii. .1 — VV'here on tlie trial 

of an action or issue pltf. had put in 
certain parts of U»o oxamluatfon of 
the opposite party, it is tlio duty of the 
Judge, either ex ntero nwtu or at the 
request of counsel to “ look at the 
whole of tfie examination,” to see if he 
could form t he ” opinion that an v other 
part of it is so conuoeted w^Jth the part 
to 1)0 used that the las.-moutionod 
I)art oxight not to he iLsod without 
such other part,” Sr in so doing the 
object sought to he {Kseouipllshed by 
nutting ill the orlgiuiil part must bo 
Taken into couMlderation as one of the 
elements In the funning of that 
oi)lnlon. — CU nauv e. Vested Estates, 
Ltd., (1931)1 D. L. U. 997 ; 43 B. C. K. 
305.— CAN. 

sp. Discovery of one. defendant — 
Use ayainst roolffendant.] — Testimony 
given on an oxoininatlon for discovery 
of one deft, cannot, as a general rule, 
1)0 used on the trial as evidonoo against 
a (Jo-deft. — .SYGNATfiWic/. v. Sfona- 
Tovvicz, (1933) 1 W. W. R. 132; 1 

D. L. Li. 758 ; ! I Man. L. U. 42.— CAN. 


PART V. SECT. 1, SUB-SECT. 1. 
1898 i. CorUempl of court — Answer 
to inlerrouatories.] - KarW'OOD He 
Cooper w. Wilkinbon, (192914 D. L. R. 
734 ; 64 O. L. U. 392 ; revsd., (19301 
2 D. L. R. 199 ; 04 CV T ,. R. 658.— 
CAN. 

PART V SECT, a. 

a I. Service of copy of appoint 

ment on examinee's eolicUy.r .] — Stap* 
FORD V . Mackenzie (Alta.), (1929) 1 
D. L. U. 005 ; 1 W. VV. R. 271.— CAN. 

gw. Corutitions precedent to order — 
Decision tfuit questions ^jroperiy put d 
refusal to anmoer questions on further 
examiruition.] — HANHr).v r. (Ji.eankr, 
Ltd.. 1:92.5) 3 D. L. U. 1H9.— CAN. 

•z. Effect of concluding examination 
without wlpmmmenl.] — Bobko w v. An- 
DRUCHOW, (1930] 2 W. W. R. 272, 308. 
—CAN. 
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English and Empire Digest Supplement, 


DISTRESS. 

Part I. — In General. 

2. Add, Annotation : — Distd. Bevir v. British Wagon Co. (1935), 80 L. Jo, 162. 


Part II. — Distress for Rent 


43. For the paragraph “ Defts. were partners in 
business . . . for his quiet tenantship ** sub- 
stitute ; — “ Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.* Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.** 

Add, Annotations : — Refd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. 
•v. Mitchell & Booker, [1924] 1 K. B. 762. 

46. Add. Annotation : — to {I ) Refd. Cohen v* 
Donegal Tweed Co. (1936), 79 Sol. Jo. 343. 

63. Add, Annotations : — As fo (1 ) Distd. Borman v, 
Griffith, [1930] 1 Ch. 493. Refd. Carrington 
Manufacturing Co. v, Saldin (1926), 133 L, T. 
432 ; Ariff v, Rai Jadunath Majumdar 
Bahadur (1931). 47 T. L. R. 238. 

71a. No exclusive user.] — Pltfs. had an agree- 

ment with certain manufacturers to have 
the goods purchased from them, stored at 
the manufacturers’ premises until such time 
as they might take delivery. The goods 
were not .stored continuously in the same 
room, but the room was changed from time 
to time to suit the convenience of defts. 


Invoices were sent in respect of this storage 
from time to time & the word “ rent ’* 
was used. The second-named deft, was land- 
lord of these premises & authorised deft. 
CO. to enter the premises & levy a distress 
upon all the goods thereon, including the 
goods belonging to pltfs. Pltfs. then served 
upon defts. the usual notice under Law of 
Distress Amendment Act, 1908 (c. 63), but 
• defts. proceeded with the distress. Pltfs. 

* then took out a summons under Law of 
Distress Amendment Act, 1908 (c. 63) s. 2, 
& defts. were ordered by the magistrate to 
return the goods to pltfs., which, under 
certain conditions pending the hearing of a 
case stated, they did. Pltfs. then brought 
this acti(m for trespass & illegal dis- 
tress claiming substantial damages : — Held : 
(1) upon the facts pltfs. had no exclusive use 
of any part of deft, co.’s premises & were not 
tenants or imdertenants thereof ; (2) the 

distress was illegal ; (3) though no actual 

damage was proved pltfs. were entitled to 
substantial damages. — Interoven Stove Co., 
Ltd. V . Hibbard & Painter & Shepherd, 
[1936] 1 All E. R. 263. 

128. Add, Annotation : — Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

145. Add. Annotation : — Refd. Consolidated Enter- 
tainments, Ltd. V . Taylor, [1937] 4 AU E. R. 
432. 


PART II. SECT. 8. SUB-SECT. 2.--A. 

44 vlil. .] — When a new 

lease Is substituted for an existing one, 
tho right of distress for rent due under 
the prior lease Is at an end. — O rtstall 

V. Olbkn (Alta.), [1927] 3 D. L. R. 
85 ; [1927] 2 W. W. R. 36.— CAN. 

d 1. Alleged lessors unable 

to enter into lease — Unincorporated 
body.] — Canada Morning Nrws, Ltd. 
». Thompson. [1930] S. O. R. 338 ; 3 
D. L. R. 833 ; rcvag., [1929] 2 D. L. R. 
144 ; 1 W. W. R. 548: 41 B. 0. R. 24 : 
rexsg., [1928] 4 D. L. R. 628 ; [1928] 3 

W. W. R. 35.— CAN. 

9 i. Demise substituted — Strict 

proof necessary.] — Where a distress is 
iUBtiflod on the ground that the dis- 
trainor substituted a demise for a 
former agreement of sale, this must 
be clearly proved. — K ill am v. MoLeod, 
[1935] 3 D. L, R. 414 ; 9 M. P. R. 465. 
—CAN. 

PART II. SECT. 3. SUB-SECT. 6. 

m I. Based on price of gasoline. ] 

— Pltf. leased an automobile service 
station from deft, oil oo. at a rental of 
1200 per month payable in advance. 
A few days later it was iMrood that the 
rent should be paid by the addition of 
a charge of two Sc a half oenta per 
gallon, payable on dellveiw. to the 
price of the gasoline to be bought by 
the lessee from deft. The lease pro- 
vided that it should be at the pleasure 
of the lessor Sc determinable forthwith 


on the delivery of a written notice to 
the lessee. The original lease pro- 
vided that the first payment of rent 
should be on July 1, but pltf. went 
Into occupation on June 16 & agreed 
to pay one -half of the previous tenant’s 
rent for that month. On Aug. 1. 
seizure was made under a warrant of 
distress stated to be for one Sc a part 
mouth’s rent due on July 1, & pltf. 
being unable to pay the amount 
demanded, agreed to deft.’8 demand 
that he take a certain amount for his 
goods from a sug^rested new tenant 
who W8k8 then present. Out of this 
amount the alleged rent was paid & 
pltf, drove away. The written notice 
provided for in the leeise had not been 
given to pltf. In an action foT illegal 
distress & eviction ; — Held : even if 
the sum mentioned In the warrant was 
due for rent on Aug. 1, the distress 
was wrongful. Tho distress was ex- 
pressed to be for rent due on July 1, 
but imder the arrangement varHng 
the lease no fixed rent fell due Sc pay- 
able on any day & no sum was in fact 
due Sc pavablo on July 1, Sc slnoe the 
rent for the jpart of June had been all 
paid at the time of the seizure it was 
wrongful to include it in the distress. — 
Denykr V. British American Oil Oo. 
(Man,), [19291 4 D. L. R. 1063 ; 2 
W. W.-R. 677.— CAN. 

PART II. SECT. 3, SUB-SECT. 8. 

sp. Debt AdjvMmeni Acts — Seizure 
of grain without permit,] — Accused was 
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convicted on a charge that he “ did 
make a seizure from E., a resident 
farmer, & dispose of 334 bushels of 
wheat without having a permit from 
Debt Adjustment Board, contrary to 
sect. 27 of Debt Adjustment Act, 
1936 ": — Held: the conviction was 
bad because, (a) wilfulness, which is of 
the essence of the offence, was not 
charged ; (6) the charge was one for 
two offenocs, sinc^e both from the 
langua^ of the sects. Involved Sc from 
the nature of the acts themselves a 
seizure Sc disposition are two offences. — 
R. V, Ball, [1937J 1 W. W. R. 482.— 
CAN. 


PART II. SECT. 4, SUB-SECT. 7.— 
B. (a) i. ^ 

160 vli. .1 — A mtgee. of land 

who under an attornment olause 
distrains for arrears of Interest or 
principal due under his mtge. can make 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word ** assigns " does not include 
, a purchaser from the mtgor. under an 
executory oontrimt of sale of land, even 
though such purchaser be actually in 
possession. — klenman v. Isman, [1924] 
2 D. L. R. 146 ; 1 W. W. R. 883 ; 18 
Sask. L. R. 171.— CAN. 


160 viil. Distress Act, R, S, A„ 

1922 (c. 97), B, 6— Effect ,] — Bank of 
Montreal v. Lyon (Alta.). [19271 4 
D. L. R. 1012 ; [1927] 8 W. W. R. 
620.— CAN. 



Vol. XVm.— Distress, Cases 176--~400, 


175 , Add, Annotation: — As to (1) *Refd. Conquer 
V. Boot, [1928] 2 K. B, 336. 

229. Add. Annotation: — Refd, Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

234. Add. Citation : — sub nom. Hudson v. 

Snbllgar, 2 Roll. Rep. 212. 

319. Add. Annotation : — Generally^ Refd. Spyer v. 
Phillipson, [1931] 2 Ch. 183. 


356. Add. Annotation : — .18 to (1) Refd, Swaffer 
V. Mulcahy, Hooker Mulcahy, Smith v. 
Mulchay, [1934] 1 K. B. 608. 

369. For existing citations read (1836), 1 M. & W. 
633 ; Tyr. & Gr. 1086 ; 2 Gale, 158 ; 6 L. J. Ex. 
34; 150 E. R. 688.’^ 

400. For No. 369, ante,** read ** No. 261, ante.** 


160 lx. .] — Default having been 

made In irrigation ratea levied against 
land in the L. N. Irrigation District, 
proceedings wore taken wl^oh resulted 
in the land becoming vested in the 
board of trustees for the district. The 
land was subject to a mtge., containing 
an attornment clause, the mtge. having 
been given prior to the formation of 
the district. The board rented the 
land bn the crop -payment plan, & its 
tenant, having disposed of his share 
of the crop, the mtgee. caused the share 
roHcrved to the board to be seized for 
an-ears of Interest under its mtge. : — 
Held : the mtgee. was not entitled to 
dist rain for interest on the goods of the 
board, &, therefore, the board was 
entitled to said share of the crop. — 

INCORPORATBD SYNOD Oh HURON 

DiociisE V. Lethbridge i^^ortueun 
Irrigation Distrioi' Trubteeb, []»30J 
2 W. W. R. 603; 4 D. L. H. 1035.— CAN. 

sa. Effect of judgment on covenant for 
payment.] — The right to distrain for 
rent duo under an attornment clause 
in a mtge. is not merged in a judgment 
on the covenant for payment in the 
mtge. even though the Judgment Is fur 
the whole of the principal & all the 
interest then due.-^OMMERciAL Life 
Ahhurance Co. of Canada v. Caden- 
iiEAD, [10311 3 W. W. 11. 653.— CAN. 

PART 11. SECT. 6. SUB-SECT. 1. 

q (p. 303) i. — — Goods in which tenant 
has beneficial interest.] — Under Distress 
for Kent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
nerty of another, in which his tenant 
has a beneficial interest under agree- 
ment to purchase at the time of dis- 
tress, is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
determined the tenant’s beneticlal 
interest. — Stalley v. Haigh, [1928] 
a. A. S. R. 239.— AUS. 

sb. Goods sold after seizure for taxes 
tf' left in charge of city charnhcrlain . ) — 
HeM : liable to seizure for rent due to 
the original landlord. — L angton v. 
Bacon (1859), 17 U. O. R. 559.— CAN. 

PART II. SECT. 6, SUB-SECT, 3. 

261 ii. .1 — The remedy of dis- 
tress is not available against the Crown, 
& the interest of the Crown cannot be 
affected by any distress made by the 
landlord. — A.-G, for Canada v. Gor- 
don, [1926] 1 D. L. R. 664 ; 56 O. L. R. 
18.— CAN. 

262 II. .] — Under a writ In 

the King’s name, issued out of the 
Superior Ct. of the province of Quebec, 
goods which are the property of His 
Majesty & in the possession of His 
Majesty’s ofHoerB cannot be seized & 
sold to satisfy a pecuniary claim of a 
subject. Under the English law, the 
[^le is absolute that no proceeding 
having for its purpose the issue of any 
process against His Majesty himself 
or against any of His Majesty’s pro- 
perty is competent In any of His 
Majesty’s cts. ; & there la nothing in 
the Quebec Act of 1774, in the two 
oriUnanoes of 1777 establishing the cts. 
pi Quebec & regulating the proceedings 

cts. or In the Civil Code or 
the Code of Civil Procedure, justifying 
an ^erenoe that there was any In- 
dention of in nny way Impairing snoh 


Immunity of the sovereign from pro- 
cessual coercion in hia own cts. — 11. v. 
Central Railway Signal Co., In- 
coRp. & Canadian National Chemical 
Works. [1933] S. C, R. 555; 4 D. L. R. 
737.— CAN. 

PART II. SECT. 6. SUB-SECT. 4.~B. 

b i. Dealer in secoml-hand good.s. 1 

— A dealer in aecond-lmiul good-- la not 
carrying on a public trade within the 
meaning of the rule under wliicli thiiigH 
delivered to a person exercising a i)ublie 
trade to be carried, wrought., \vork(‘d 
up or managed in t.he way of his t rade 
or omploymcnt are exempt from dis- 
tress for rent owing by liim. 'J’he fact 
tnat in the present Instance the goods 
in cjucstion were consigned to tl»e 
tenant for sale on a commission basis 
was held not to render them exempt. — 
— Lautienok V. Turner, 11934] 3 
W. W. R. 353 ; 41) B. C. R. 99.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— C. 

285 li. . 1— L. wjis the t-cnant 

of deft., & carried on a public trade 
of salesman of motor supplies, A', ho 
also (icted an agent of pltf. co., receiving 
goods manufac.lm'ed by. pltf. for sale 
or return, subject to certain <’.on(lltlons. 
These goods were delivered under a 
ineinorandum, which on its face was a 
delivery no' to L. as agent. \ eon- 
sigumout accor.’it was kept showing 
the goods sold b) stock. 'I’his was 
signed by L. as coi.»dgnmont agent, & 
riven from time tn tlu'e to pltf. L. 
fell into arrears with his rent, Sc 
secretly loft the premises. Deft, dis- 
trained on li.’s property on the pro- 
mises, Including goods which had heoti 
delivered by pltf. to L. on sale or 
return ; — Held : under tlio memo- 
randum the goods delivered to L. by 
pltf., & uns<ild, remained the property 
of pltf.; at the time of distress L. was 
t-enant of deft. & had custody of pltf.’s 
goods upon the premises ; the goods 
were exempt from llabllltv to distress, 
& deft. w<iH ordered to deliver them to 
pltf. — F erdriau Burber Co., T/pd. v. 
Sadf.k, 11928} S. U. Q. 144.— AUS. 

PART II. SECT. 6, SUB-SECT. 4.— D. 

8d. Market — Goods tn.] — Where plt f. 
was not using promises as a market, 
but simply as a shop In which to offer, 
In tlio ordinary way, goods purchased 
to bo sold for a profit: — HeM: a 
claim for exemption, on the ground 
that the goods seized wod- in a public 
market for sale, failed. — Bent v. 
McDougall (1881), 2 R. & G. 468; 

2 C L. T. 262.— CAN. 

PART II. SECT. 5. SUB-SECT. 7. 

se. Jpplicatifm of English law .] — 
There is nothing In the conditions of 
life in, or climate of, Alberta wliich 
justifies the ct. in holding that the 
common law as interpreted in England 
in 1870, as to what goods of a tenant 
or members of his family are exempt 
from distress for rent, is not *’ applic- 
able,” within sect. 16 of Alberta Act, 
1905 (Dora.). Therefore, tho ct. can- 
not enlarge such exemptions so as to 
cover household goods & wearing ai i parol 
which is in use from time to time but 
not " in actual use,” i.c., not on the 
tenant’s back. — STorr v. Raby, [1934] 

3 W. W. R. 625.— CAN. 

PART II. SECT. 6, SUB-SECT. 10. 

sf. Hoi grain removed <£• sold under 


execution before claim for rent made.] — 
Douglas v. Carrington (1914), 29 
W. L. R. 00 ; 7 W. W. R. 59 : 7 Hask. 
L. R. 80 : 20 1). L. R. 919.— CAN. 

PART II. SECT. 6, SUB-SECT. 11. 

393 i. Not privileged.] — IlENDEnsoN 
& Henderson v. MoGugan, Thompson 
& Bennington, Ltd. ; Faterhon v. 
McGugan,(193313 W.W.R. 230.— CAN. 

393 ii. — Goods otijerwiso sub- 

ject to distress under an atiornment 
clnuso are lu't romlored exempt from 
distraint hy t lio fact tliat they belong 
f,o a Ktrauger f,o tlie agroemout. — 
Hendei^'son .'v Hendebhon 7\ M<'(Jlt- 
GAN, TnoMrs{)N' Bennington, Ltd., 
Fateu^on v. M(!(Jugan, 1J933] 3 

W. W. K. 2;K). - CAN. 

h 1. ,] — Bloemfontein 

Mdnioipai.ity r. ,Ta(’khonh, Ltd., 
[19291 App. D. 2U0. - S. AF. 

q i. assigned.]— V Ann r. 

Annabijc, M92!:! 2 D. L. R. 127 ; 58 
O. L. Jl. 3.S7, CAN. 

q ii. ... _ rAahility of goods 

assigned whilr assignor tenant of dis- 
txainter.]— K., some y(?jirH prior to 
beroming lia; teumit apt»ltH., bad 
given rest), u ilia, Mel irdge. (,n lior 
bousebold gi)odH (c fi'.rtiii nr(\ During 
tho tenanry, appits made a (llnt,reHH 
for ovonluo reiil N Kci/.ed tlio goods 
found on tlie pnouises. Jte^jp claiuKsl 
the gof'ds under fh., chatted mfgo. 
& awHorterl that they vvcto cximipt from 
ai)pHs.’ distress: fur rent . An 
])leador issue Iwdweoii tin.' parties was 
(liroc1,(‘(i to b(i ti'i<‘d : - /Ield: the goods 
& ehaftels eov<*r(Ml hy tluj utj.ge. w(»re 
subject to upplt.s,’ (iisti-esH for umU, - ■ 
SrOlT V. II FN! VOKR, [)93,'')| S. C. R. 
408 ; 3 I). L. F. 700 ; 5 F. L. .1. (Can.) 
115.— CAN. 

j, i. — ] — goods of 

a strajiger not a party nor a jirivy to 
the ('stoppel cr sif.ed l)y an attornment 
of tenanoy to a p(Thou having no 
rovenslon are not liable to distress 
jiltbougb found upon t.he X)r(;inlHOH the 
subject of the attornment. — J* ar' 1 'R 1 D(;e 

V. Mi'lNTOKH Sons, JjTD. (1934), 49 
C. L. li. 453.— AUS. 

PART II. SECT. 5, SUB-SECT. 12.— A. 

405 i. (iene.ral rule, - *:'‘ods not 

privileged.] — Wh<*n a b.iKi^e suhlets 
orcmisi'R to a Hub-lessee, tlje ^^ead land- 
ord may distrain upon the goods of 
the sub-iesHoe for all the nmt «Dviijg by 
the lessee.— /I’ft Chamberlain &[. Fekk- 
LKH« Bumpkin ik. AfCEBRoRjEu, Ltd., 
[1924] 4 D. L. it. 298.— CAN. 

PART II. SECT. 5, SUB-SECT. 12.— B. 
(a) il. 

414 il. .1 — -Henderhon & 

Henderjson V. MoGugan, Thomphon 
8c Bennington, Ltd. ; Paterbon v. 
MoGugan, 11933] 3 W. W. K. 230.— 

CAN. 

414 ill. .] — In order to bo 

entitk'd to tho proteeMon afforded by 
Distress Act, B. S. i». C., 1924, to 
boarders & lodgers tho 1 ) 01*800 alleging 
that be is a boarder or lodger must 
prove an arrangement between him & 
the tenant which is definite aa to the 
amonut payable by him ^ as to the 
time 8c. manner of payment. — Hender- 
son & Henderson v. MoGugan, 
Thompbon & Bennington, Ltd., 
Pati^rhon V. MoGugan, [1933] 3 

W. W. R. 230.~OAN. 
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Cases 421a- 428a. English and Empire Digest Supplement. 


421a. Agreement with one of two Joint 

tenants.]-— Premises were demised to two 
persons jointly : one of them hired from 
applts. a piano under a hire-purchase agree- 
ment ; — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 63), 

8. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — D amage (A. W.), Ltd. 

V. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. R. 138, D. 0. 

423. Add, Annotations : — Dlstd. Smart Bros., Ltd. 
r. Holt, [1929] 2 K. B. 303. Consd. Drages, 
Ltd. V. Owen (1935), 164 L. T. 12. Refd. 
Druce & Co. v, Beaumont Property Trust, 
Ltd., [1935] 2 K. B. 257. 

424. Add. Annotations : — Dlstd. Smart Bros., Ltd. 

V. Holt, [1929] 2 K. B. 303. Consd, Drages, 
Ltd. V. Owen (1935), 154 L. T. 12. Refd. 
Times Furnishing Co. v. Hutchings, [1938] 

1 K. B. 775. 

424a. .] — The tenant of a dwelling-house , 

hired goods from pitfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
of the premises on which the goods might be. 

, By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith determine the agreement, & the^€^- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 

& the goods the subject of the hire-purchase 
agi’eement were seized. In an action by the 
ownere for illegal distress, the county ct. 
judge gave judgment for pitfs. ; — Held : as 
soon as the notice terminating the agreement 
was given the right of the hirer to possession 
of the goods was at an end, & neither party to 
the a^eement had any rights imder it. When 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time “ com- 
prised in any hire-purchase agreement ** 
within I^aw of Distress Amendment Act, 
1908 (c. 63), s. 4, & the distress was illegal. — 
Smart Bros., Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J. K. B. 632 ; 141 L. T. 268 ; 

46 T. L. R. 604 ; 36 Com. Cas. 63. 

Annotations: — Consd. Drages, Ltd. v. Owen (1935), 154 
L. T. 12. Refd. Druce & Oo. t>. Beaumont Property 
Trust, Ltd., [19351 2 K. B. 257; Times Furnishing Co. v. 
Hutchings, [1938] 1 K. B. 775. 

424b. Provision also for automatic 

determination.] — By a clause in a hire- 
purchase agreement made between pitfs. & 
a hirer it was provided that “ this agreement, 

& the co.’s consent to the hirer’s possession 
of the furniture comprised therein, shall 
automatically determine & come to an 
end . . . if any landlord of the hirer threatens 
or takes any step to levy a distress for rent 
upon the furniture of or in possession of the 
hirer. ...” During the continuance of the 
agreement the hirer was in arrear with his 
rent, his landlord signed a distress warrant, 

& a distress was levied, some goods which 
were the property of pitfs. & were in the 
possession of the hirer under the hire- 
purcheise agreement being seized. Pitfs. 
served on the bailiff a declaration pursuant 


to Law of Distress Amendment Act, 1908 
(c. 63), 8. 1, that the goods were their 
propeHy ; but the goods were sold. In 
an action brought by pitfs. against the land- 
lord & the bailiff for illegal distress : — Held : 
the effect of the clause in the agreement was 
that when the landlord signed the distress 
warrant & so took a “ step to levy a distress 
for rent ” the agreement automatically 
determined & the goods were no longer 
” comprised in any hire-purchase agreement ” 
within sect. 4 (1) of the Act of 1908 so as to 
exclude the operation of sects. 1 & 2 of that 
Act, under which pitfs. brought the action, 
but that at the time of the distress the goods 
were “ in the possession, order, or disposi- 
tion ” of the hirer “ by the consent & per- 
mission of the true owner in such circum- 
stances that ” the hirer was “ the reputed 
owner thereof” within sect. 4 (1), since, in 
the absence of any steps by pitfs. to indicate 
their intention to withdraw their consent 
& to assert their right to the goods wliich had 
been left in the possession, order, or disposi- 
tion of the hirer, the clause in the agreement 
did not operate automatically to determine 
the consent of pitfs., & defts. were, therefore, 
entitled to succeed. — Times Furnishing 
Co., Ltd. v. Hutchings, [1938] 1 K. B. 775 ; 
[1938] 1 All E. R. 422 ; 107 L. J. K. B. 
432 ; 158 L. T. 335 j 54 T. L. R. 390 ; 82 
Sol. Jo. 315. 

424c. When notice operative — From time of 

posting.] — A hire-purchase agreement con- 
tained a clause entitling the owners of the 
goods hired to terminate the agreement in 
cei*tain events, which had happened “ by 
written notice sent by post (or otherwise) 
to, or left at, the hirer’s last known address ” 
& providing that “ thereupon the hirer shall 
no longer be in possession of the goods with 
the owners’ consent ” ; — Held : a notice sent 
by post pursuant to that clause operated to 
terminate the agreement from the moment 
when it was put in the post for delivery to the 
addressee, & therefore from that moment the 
goods were no longer comprised in a hire- 
purchase agreement within Law of Distress 
Amendment Act, 1908 (c. 63), s. 4 (1), & 
could not be distrained on by the hirer’s 
landlord for arrears of rent. — Drages, Ltd. 
V. Owen (1935), 154 L. T. 12 ; 52 T. L. R. 
108 ; 80 Sol. Jo. 55. 

428. Add. Annotation : — As to (3) Refd. Druce & 
Co. V. Beaumont Property Trust, Ltd., [1935] 
2 K. B. 257. 

428a. .] — By Law of Distress Amendment 

Act, 1908 (c, 63), 8. 1 (c), if a superior landlord 
levies a distress on the goods of any person 
not being a tenant of the premises & not 
having any beneficial interest in any tenancy 
of the premises, such person may serve the 
superior landlord with a declaration in writing 
setting forth that the immediate tenant ” has 
no right of property or beneficial interest in 
the .... goods ... so distrained . . . upon, 
& that such . . . goods . . . are the pro- 
perty or in the lawful possession of such . . . 
person aforesaid, & are not goods ... to 
which this Act is expressed not to apply ” : — 
Held : omission to state that the goods were 
not goods to which the Act was expressed not 
to apply is a fatal defect in a declaration. — 
Drugs & Co., Ltd. v. Beaumont Property 
Trust, Ltd,, [1936] 2 K. B. 267 ; 104 L. J. 



K, B. 455 ; 163 L. T. 183 ; 61 T. L. B. 444 • 
79 Sol. Jo. 435. 

430. Add. Annotation : — Consd. Druce & Co. r. 
Beaumont Property Trust, Ltd., [19351 2 
K. B. 257. 

451. Add, Annotation : — Consd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 AD E. II. 232. 

460. Add. Annotation : — Refd. Oakley v, LysW. 
[1931] 1 K. B. 148. 

476. Add, Annotation : — Refd. Barratt v, Bichard- 
son & Cresswell, [1930] 1 K, B. 686. 

482. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 592. 

509. Add, Annotation : — As to (3) Refd. Re Winter- 
bottom (Leeds), Ltd., [1937] 2 All E. B. 232. 

517. Add, Annotation : — Refd. Barratt v. Bichard- 
son & Cresswell, [1930] 1 K. B. 080. 

523. Add. Annotation : — Consd. Drughorn v. 
Moore, [1924] A. 0. 63. 

524. Add. Annotation : — Refd. Tredegar Viscount 
r. Harwood, [1929^ A. G. 72. 

531. Add. Annotation :■ -Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

532. Add. Annotation: — As to (2) Refd. Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

538. Add. Annotation : — As to (2) Refd. Brooks 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 
[1937] 1 K. B. 534. 

581. Add. Annotation : — Refd. Allen v. Boyal 
Bank of Canada (1925), 41 T. L. B. 025. 

583. Add. Annotation: — As to (1) Refd. Allen v, 
Boyal Bank of Canada (1925), 41 T. L, i<.. 


VoL ZVm.— Distress. Cases 428a — 781. 

599. Add. Annotation : — Apld. Lavell & Co. v. 
O’Leary. [1933] 2 K. B. 200. 

600. Add, Annotation : — Generally, Refd. Lavell 
& Co. V. O’Leary, [1933] 2 K. B. 200. 

601. Add. Annotation : — Consd. Lavell Co. v. 
O’Leary, [1933] 2 K. B. 200. 

623. Add, Anjiotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

654a. Distress by landlord In per- 

son.] — There is nothing in the above Act 
to prevent an uncertilicated landlord from 
distraining in person. — Jackson v. Bbnnan 
(1893), 37 Sol. Jo. 282. 

686. Add. Annotation: — Refd. Bawlence & 
Squarey v. Spicer, Withers & Co. v. Spicer, 
[1935] 1 K. B. 412. 

714a. Removal of goods at tenant’s request — 
Estoppel.] — Upon a distraint being made 
upon such a sewing machine, & a man btjing 
put in possession, a letter was written t^o 
the landlord : “I hereby request you to 
remove the sowing niJwihino & other goods 
you have distrained on my promises”: — 
Held : this did not estop reap, from raising 
the question whether tin? machine could bo 
distrained upon at all. — M asters v. Fraser 
(1901), 85 L. T. 611 ; 00 J. P. 100; 18 

T. L. B. 31. 

723. Add. Annotation : — Expld. Davies v. Property 
& Reversionary Investments Corpn., litd., 

. [1929] 2 K. B. 222. 

731. Add. Citation : — after “ Ex. Ch.” add 

S. C. std) norn, Leyland v. Tanchbd (1850), 
10 Q. B. 001.” 


PART II. SECT. 5, SUB-SECT. 13. 

*j. Conditional Sales Act — Interest of 
seller under comiitional sale.] — A land- 
lord is not entitled to dintrain on the 
interest of a seller in goods bought by 
tile tenant under a conditional sale 
agreoinont, even though the above Act 
has not been complied with. — O ku. & 
ScFUESEL V, Jacobson & VVEny.ER, 
fli)25] 2 D. L. R. 393 ; [1925] I W. \V. 
U. 91 3. —CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

440 iv. .] — Albert r. Storey, 

[1925] 4 D. L. II. 374.— CAN, 

440 V. .] — The attornment clause 

In (luestion herein, which was contained 
jn ttu agreement for the sale of laud, 
hold not to be affected by the accelera- 
Uon clause in said agreement ; &, 

therefore, since there was no rent due 
under the attoniracnt clause at the 
time the distress, with respect to w hich 
this action was brought, was made, the 
distress was bad & the purchaser 
entitled to damages therefor, — Bttrrell 
t . Watt & Hardinqe, [19281 3. D. b, R. 
^>05 ; [1928] 2 W. W. R. 482.— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

.povenant to summer ‘fallow — 
rorjeiture clause on execution .] — A 
lease of farm lands on the crop -pay- 
I'r.^W’ian also provided by a clause 
in the habendum that the lessee 

snouid pay yearly a certain sum per 
acre for ea^^h acre of the portion agreed 
®timmer-f alio wed which should 
summer-faDowed, & a further 
t,he erpiratlon of tho 
^rm for every acre not left ploughed as 
forfeiture clause provided 
of P 1 (inter alia) of the goods 

being taken In execution 
execution being Issued 
pPPf the then current year’s 

become duo 
^ term should Imme- 
a mrJfi forfeited & void. On 

naotlon, in an action for wrongful 


distress, to continue mi Junction until 
trial : — Held : asHundng Init without 
diicidlng that tho ciauK- following t lie 
hultcmlum was part thereof, tho for- 
feiture clause could not bo applied ho 
as to render Irnmcdlatcly payatilo l.ho 
amomit agreed on as payable for 
falliuv to summer-fallow ; niicb amount 
did not fall due rmtU the day aftr^r the 
latest day tho lessee had Uj do tho 
work. Sc., slnct) that isTlod had not 
expired when tho lessor dislrahied with 
respect to said amount, the distress 
was sernble lllogaI.- (j arrow r. Raikd, 
[1931] 1 W. W. R. 129 ; 39 Man. L. R. 
3 G 7. —CAN. 


PART II. SECT. 6. SUB-SECT. 5. 


460 iil. .] — A distrcjHs for 

n;nt, when made at night, is Invalid 
oven as against a third party, wiien the 
tenant has not waived tlio objeetlon. — 
Roach v. Lapi'ah, [1926! 1 IL I*. R. 
391 ; [192G1 1 W. W. R. 74 ; 20 Sank. 
L. R. 246.- CAN. 


461 i. Waiver of irreovlarUy by tenant 
— Whether distress valid tis ayainsi third 
larty .] — Roach v. IjAVPjvo, [1926] 1 
J. h. R. 391 ; [1926] 1 W. W. R. 74 ; 
!0 Sask. L. R. 246.— CAN. 


ART II. SECT. 6, SUB-SECT. 6. -B. 

482 ii. .1 — 8 Anno, b. 7, which 

□ntinneB tho right to distrain for six 
lonths after tho cxpimtlon of the term 
' the landlord’s title & the possession 
f the tenant continue, Is Inapplicable 
here the term has been put an end to 
y a forfeiture. The ouestlon whetner 
tenant’s term has boon ended does 
ot depend upon the fact of posscss^n 
ut upon the continued existence of his 
ght to possession. Tho taking oy a 
endor of an order for speollio pe^ 
irmance of the agreement for saio & 
ir a writ of possession Is Inconsistent 
ith the continuance of tho relaUon- 
lip of landlord & tenant created by 
le agreement between him & tho 
uTchaser ; & a distress made after 
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the issue of the writ of posHORslon is 
wrongfully made. — Swenson r. 
McIlmoyle, [1930] 2 W. W. 11. 382; 
3 D. L. K. 959.--CAN. 

PART n. SECT. 7. 

496 I. General rule. - -/Mnd out of which 
rent issues.]- Tho distress was void 
o/t initio on tho ground tiuit It was not 
made on the premises in respect lo 
which the rent was claimed. — Hu kkkll 
V. Wa7T& Haphinue, I192H] 3 I). L. R. 
505 ; 11928] 2 W. W. R. 4 82.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

g i. Ntd limited to one. year's rent .] — 
Tho contention that a distress cannot 
be made foi more than one year's 
rent cannot be upheld.- Commeuuial 
L ine Asburance Co. oi Canada v, 
Cadenhead, [1931] 3 W. W. R. 653. — 
CAN. 

PART II. SECT. 9, SUB-SECT. 3. 

666 Hi. .1 — Whorti th(Te was a 

crop payment lease, & prior to tlio 
lease there was a nitge. over the 
property & the mlgtH/H. bad exc;rclHcd 
their right to teke posstrsslon .—Held : 
the lessor had no right to distrain. — K. 
V. Sullivan, [1924] 2 1). L. R. 429; 42 
Can, (hini. Cos. 44. — CAN. 

PART II. SECT. 9. SUB-SECT. 6.— A. 

684 1. Necessity for tender — Condition 
precedent to replevin.] — Whore a dis- 
tress for rent Is legally Justilled tho 
tenant in order to render tlio coo- 
tinuanco of the distress wrongful 8c 
to have the right to replevin must 
tender the pnji>er amount duo tho 
landlord before ho ropievles. — S tani* 
LOFF V. Larbon, [19361 2 W. W, li. 
177 ; 6 F. L. J. (Can.) 38.— CAN. 

PART II. SECT. 9, SUB-SECT. 7. 

a i. Chattel mortgage given to 

landlord.] — Ej^aw v. Antoniades, 
[1937] 3 W. W, li. 363 ; 7 F. L. J. 
(Can.) 148. — CAN. 



Cases 732—934, 


English and Empiee Digest Supplement, 


732. Add. Annotation : — Aa (1) Folld. Davies v. 

Property & Reversionary InvestmeDts Corpn., 
[1029] 2 K. B. 222. 

737a. — -,] — (1) A notice of distress which 

specifically sets out each article that has been 
distrained, or which, while not specifically 
setting them out, is to be interpreted os mean- 
ing that all the goods on the premises have 
been distrained, is good. 

(2) A notice which, after setting out certain 
specified articles, continued “ & all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ” :-—Held : bad. — Davies v. 
Propkhty & Reversionary Investments 
OoRFN., [1929] 2 K. B. 222 ; 98 L. J. K. B. 
515 ; 141 L. T. 256 ; 93 J. P. 167 ; 45 T. L. R. 

434 ; 73 Sol. Jo. 252 ; 27 L. G. R. 600, D. 0. 

738. Add. Annotation: — As to (2) Reid. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 

739. Add. Annotation: — As to (3) Reid. Davies v. 
Property &; Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 

743. Add. Annotation : — Apld. Lavell & Co. v. 

O’Leary, [1933] 2 K. B. 200. 

756; Add. Armotation : — Refd. Lavell &; Co. v. 

O’Leary, [1933] 2 K. B. 200. 

772. Add. Annotation : — As to (2) Refd. Bushell r. 
Timson, [1934] 2 K. B. 79 

796. Add. Annotation: — Generally^ Refd. East- 
(fiieap Alimentary IVoducts, Ltd., [1936] 3 
All E. R, 276. 

802a. Relationship of landlord & tenant must 
exist.] — ^By an agreement made in 1934 & 
exijressed to be between the S. Ry. Co. & 
“ T.C.B. & M.O. trading as E.A.P., Ltd.” 
thereinafter called ” the tenants,” certain 
premises were let to ” the tenants,” & it 
was provided {inter alia)^ that ” the tenants 
hereby jointly & severally agree to pay the 
rent,” etc. In the icsthnonium clause “the 
tenants respectively set their hands, etc.” 
In 1936 judgment was obtained against 
E.A.P., Lt-d., a writ of fieri facias issued 
against certain goods of E.A.P,, Ltd., at the 
above-mentioned premises, & the sheriff’s 
o nicer took possession of the goods. The 
sheriff received notice from the S. Ry. Co. 
tliat a C(>rtain sum was due to them for rent 
of th(^ premises. The execution creditors 


sent a cheque for that amount to the sheriff. 
E.A.P., Ltd., then went into voluntary 
liquidation & on the same day the S. Ry. 
Co. applied to T.C.B. & M.G. for the rent due. 
The liquidators of E.A.P., Ltd., wrote to the 
sheriff, undertaking to reimburse the sheriff 
in respect of the rent if he should be found 
entitled to it, & the sheriff thereupon de- 
livered to the liquidators the goods which 
had been taken in execution. The execution 
creditors took out a summons, asking for 
an order that the liquidators should repay to 
the execution creditors or to the sheriff on 
their behalf the sum paid by the execution 
creditors to the sheriff for the rent due to the 
8. Ry. Co. The execution creditors based 
their claim on the Landlord & Tenant Act, 
1709 (c. 18), s. 1. The liquidators contended 
that the relationship of landlord & tenant did 
not exist between the S. Ry. Co. & E.A.P., 
Ijtd., & that in the absence of such relation- 
shij), the Act of 1709 did not apply : — Held : 
(1) the relationship of landlord & tenant 
must exist between the person claiming 
the rent & the execution debtor to make 
the Landlord & Tenant Act, 1709 (c. 18), 
applicable. Upon a proper construction of 
the lease of 1934, the tenants were T.C.B. 
& M.G. & not E.A.P., Ltd. Ihe Act of 1709 
did not therefore apply, & the execution 
creditors were not entitled to the order asked 
for . — Re Eastcheap Alimentary^ Products, 
Ltd., [1936] 3 All E. R. 276 ; 165 L. T. 521 ; 
80 Sol. Jo. 932. 

808. Add. Annotation : — Consd. Re Eastcheap 
Alimentary Products, Ltd., [1936] 3 All E. R. 
276. 

861. Add. Annotation : — As to {!) Consd. Re East- 
cheap Alimentary Products, Ltd., [1936] 3 
All E. R. 276. 

897. Add. Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

923, Add. Annotations : — Dlstd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. Refd. 
Karfiex, Ltd. v. Poole, [1923] 2 K. B. 251. 

931. Add. Annotation : — Refd. Day v. Davies, 
[1938] 2 K. B. 74. 

932. Add. Annotation: — Aa to (1) Consd. Queen 
Anne’s Bounty v. Thome, [1934] 1 K. B. 
297. 

934. Add. Annotation : — Consd. Dav ik Davies, 
[1938] 2 K. B. 74. 


PART n. SECT. 11, SUB-SECT. 1.— 

B. (b). 

752 i. Expulsion from premises — 
Not permissible.] — A landlord distraln- 
lujir Is not entltlt3d to lock up the whole 
of t he demised premlsos so as to exclude 
the tenant therefrom. — Black v. 
STEBmcKi, [1930] 4 D. L. R. 715; 2 
W. W. R. 056 ; 39 Man. L. R. 123 ; 
revsg.. [19301 2 D. L. II. G75 ; 1 W. W. R. 
437.~CAN. 

PART II. SECT, 12, SUB-SECT. 8.— A. 

779 iv. .] — Ma(.’Donald t. Cum- 

MINOS (1892), 8 Man. L, R. 406,~CAN, 

PART II. SECT. 12, SUB-SECT. 8.— 

C. (6), 

833 i. Effexjt of — Property seized under 
A bseondinff Debte>r8 A cz. 1 — Property 
Hidzod upon a warrant issued under the 
above Act is not liable to the landlord 
for a year’s rent, thousrb notice of his 
claim is given to the sheriff before the 
delivery of the property to the trust-ees. 
— Stanton v. Johnston (1858), 4 All. 
54.--CAN. 


PART 11. SECT. 13, SUB-SECT. 1. 

8V, Orderly Payment of Debts Act. 
1932 — Whether applicable to landlord 
holding under dislress .] — A right of dis- 
tress is not a security within the Act. 
— Bermaok V. Blank, 11932) 3 

W. W. R. 507 ; [19331 1 D. L. R. 187; 
40 Man. L. R. 601.— CAN. 

PART II. SECT. 18, SUB-SECT. 2. 

880 i. Bar to action for rent — Goods 
insufficient to satisfy rent.] — The exist* 
once of a distroas is. until the sale, an 
answer to an action for rent, regardless 
of whether the distress be suflQoient or 
not to satisfy the amount for which the 
levy is made. — Fa well r. Andrew, 
(19171 2 W. W. R, 400 ; 34 D. L. R. 
12 ; 10 8ask. L. R. 162.— CAN. 

PART II. SECT. 18, SUB-SECT. 7. 

k i. ,1 — In the absence of an 

agreement with all parties Interested, 
a landlord cannot be the purchaser at 
a sale uhder a distress for rent. — H art 
V. Yarwood, (19321 2 W. W. R. 74 ; 
4 D. L. R, 169; 45 B. C. R, 381.— 

CAN. 


k ii. .1^ — The landlord levying 

distress cannot, at the auction sale of 
the chattels distrained upon for rent, 
buy in so as to acquire a good title. 
Sc, consequently, the chattels remain 
the property of the tenant & liable to 
seizure by the execution creditor of 
the tenant. — Hone v. Thorpe & 
Edilson, [1932] N. Z. L. R. 1101.— 
N.Z. » 

PART II. SECT. 18, SUB-SECT. 10. 
tl. On goods sold under conditional 
sale by wife to hxuband — Bailiff’s sale 
a mere pretence.] — Barlow v. bbsezz 
(B. O.), [19171 1 W. W. R. 270.— CAN. 

PART II. SECT. 13. SUB-SECT. 11. 
•n. Taxes unpaid — Sale valid as 
between landlord dr tenant .] — ^Mathe- 
80N V. Calkin (1931), 3 M. P. R. 9. — 
CAN. 

PART II. SECT. 14. 

b 1. Costs of Distress Act, 

R. S. O., 1927 — Agreement between 
linance company dr bailiff — No offence 
by baUiffh-U. v. Anderson (1031), 
56 Can. O. O. 190.— CAN. 
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VoL XVm.— Distress. Cases 934a^l069c. 


984a. Agreement between baUlft & 

tenftiit.] — D., a bailiff, having distrained on 
the goods & chattels of pltf, for arrears of 
rent due in respect of certain premises, pltf. 
on the same day that he had received notice 
of the distraint, entered into a written agree- 
ment with D. that D., in consideration of his 
not leaving a man in possession, should 
have “ walking possession,” &; that pltf. 
would pay aU costs. D. did not go into real 
possession but visited the premises for a few 
minutes on each of iive days & charged the 
pltf. 6s. on each of the days. On the last 
day on which D. came, x>ltf. paid him a total 
sum which included £1 Os. for possession fees. 
On an application being made to the registrar 
of the county ct. by pltf. for the return of 
the sum so paid to D. for x)os.session fees, 
judgment was given in his favour. The 
county ct. judge on an axji)eal by 1). having 
dismissed his appeal, D. now ax>peal(^d to the 
Ct. of Appeal. The particular question 
before the ct. was whether D. was <;ntitl(xl 
to charge what he did in view of the fact that 
he only had “ w; Iking possession ” under the 
special agreenief’t :-—Held : D. was only 
entitled to charge tlie ain<^unt specilied in 
Si authorised by the Distress for llent Kules, 
1920, Appendix II., Scab*. II. (2), that the 
fees so authorised could only be charged by a 
man actually in cliarges 

could be made otherwise than those provided 
by the Sched. D. never was actually in 
possession Sc tJiereforo had no x)owei* to 
charge, the prohibition under the Hules 
being absolute. The special agr< to 

pay a charge for walking X)ossessiun c.v:uld 
not be relied on to take the <'.ase out of 
statutory rules, since, the j)rohibition under i 
the statutory rules being absolute, it could 
not be waived by the parties or be the subject 
of a valid contract. 8ucli an agreement 
could not be enforced Sc the af)peal must be 
dismissed.— Day Davies, [1938] 2 K. B. 
74 ; [1938] 1 All E. K. 686 ; 158 L. T. 306 ; 
54 T. L. K. 488 ; 82 Sol. Jo. 256, D. A. 

944. Add, Annotation : — Consd. Rawlence & 

Squarey v, Spicer, Withers & Co. v. Spicer, 
[1936] 1 K. B. 412. 

951. Add, Annotation Apld. Rawlence & 


Squarey v, Spicer, Withers & Co. v, Spicer, 
[1936] 1 K, B. 412. 

962. Add, Annotation : — Refd. Rawlence Sc 

Squarey v, Spicer, Withers Sc Co. v, Spicer, 
[1935] 1 K. B. 412. 

953. Add, Annotation : — Refd. Rawlence Sc 

Squarey v, Spicer, Withers & Co. v, Spicer, 
[1935] 1 K, B, 412. 

965. Add, Annotation : — Refd. Rawlomio Sc 

Squarey v. Spicer, Withers & Co. v. Spicer, 
[1936] 1 K. B. 412. 

956. Add. Annoiatiojis : — As to ( 11 ) Consd. Swaffer 
V, Mulcahy, Hooker Sc Mulcahy, Smith v. 
Mulcahy, [1934] 1 K. B. 008. As io (2) 
Apld. Rawlence Sc Squarey v. Spicer, Withers 
Sc Co. V. Spicer, [1935] 1 K. B. 412. 

Generally, Refd. Queen Anne’s Bounty v. 
Thorne,' [1934] 2 K. B. 175. 

964. Add. Annotation : — Refd. Rawlence & Stpiarey 
V. Spicer, Withers Sc Co. v. Spicer, [1935] 1 
K. B. 412. 

1065. Add. Annotation : — Refd. Lavell SC Co. v. 
O’Leary, [1933] 2 K. B. 200. 

1069. Add. Annotatioyi : — Apld. Lavell Sc Oo. v. 
O’Leary, [1933] 2 K. B. 200. 

1069a. Distrainor allowing use of goods 

distrained.] — Permission to use vehicles which 
have been seized under a distress does not 
justify a pound-breacln — Bkviii v. British 
Wagon Co., Ltd. (1935), 80 L. .To. 162. 

1069b. Who may be liable — Pound breach by 
tenant — Subsequent removal of goods by con- 
tractor.] — Goods of a tenant which are dis- 
trained on for rent Sc are impoimdcHl on the 
tenant’s premises are impounded not merely 
against the tenant but against any stranger, 
because they are in the custody of the law. 
If, however, the tenant breaks tlie pound 
by the removal of tlie goods on to a landing 
outside the pound Sc afterwards, on the 
instructions of the tenant, tliey are taken 
away by removal conlraett^rs acting in the 
ordinary course of their business, such con- 
tractors are not guilty of pound-breach. — 
Laveij. & Co., l/iT). O’Leary, 11933] 2 
K. B. 200 ; 102 L. J. K. B. 4 19 ; 149 L. T. 
227 ; 49 T. L. R. 388, C. A. 

1069c. Stranger.] — L avi*:ix Sc Oo. v. O’Learv 

(A. Sc E.), No. 1009b, ayde. 


PART II. SECT. 17, SUB-SECT. 1.— C. 

1 1. Removal mvst he during 

tenancy.] — Held : the rlghtfi of the 
landlord, under Distress for Rent Act, 
1737 (o. 19), 8. 1, to follow goods 
removed by the tenant, applies only 
to goods removed during the tenancy. 
— Re McKay & Adams, Ex p. Vest 
(1929), 47 N. S. W. W. N. 88.— AUS. 


a i. .] — To entitle a landlord 

to follow Sc distrain & sell goods which 
his tenant has removed from the 
demised premises it is necessary that 
the rent should be actually due at the 
time of the tenant’s removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
distrains Sc sells the goods for rent 
subsequently falling due, the distress 
Sc sale are illegal Sc the landlord is 
liable in dameiges. — Z ubouvinski ®. 
Duke. [1924] 4 D. L, R. 326 ; 3 
W. W. R. 49.— CAN. 


• i. Necessity for .] — A landlord 

on becoming aware that hie tenant 
who was in arrear with his rent was 
removing the invecta et ilkUa, prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attachment or interdict : — Held : 
the landlord's hypothec was Inoperative 
until an order of atta<diment was 


obtained from the ct.. & the landlord 
was not entitled to i)rovcnt foixdbly 
the removal of the invecta et illatu. — 
Rkddy V. Johnson (1923), 44 N. L. R. 
190.— S. AF. 

PART II. SECT. 17. SUB-SECT. l.—F. 

1000 iv. .] — A lease to C. 

provided that in case the lessee 
attempted to abandon the premises or 
to remove his goods & chattels so that 
there would not bo a sufficient distress 
for three months' rent, the rent for the 
current Sc ensuing three months 
should Immediately become due. The 
premises wore in fact occupied by a co., 
of which C. was a shareholder & 
official, though no assignment of the 
lease was made. The co. proceeded to 
abandon the premlj^ & to remove Its 
goods, Sc the lessr/r distrained : — Held : 
this rdause did not justify a seizure of 
the co.’b goods, upon which there was 
no right to distrain for rent not in 
arrear.— C rystal, Ltd. v. Willard 
Kitchen, Ltd., [1924] 2 D. L. R. 1051 ; 
2 W. W. R. 344.— CAN. 

PART IL SECT. 18. SUB-SECT. 2. 

1064 i. Whai constitutes — Goods not 
in actual possession of distrainer .] — 
Where goo^ distrained for rent have 
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been Impounded on Ui" pttojiiHeH, it is 
not essential that th(‘ landlord or 
any one on his behalf should remain 
on the premises in poHsesslon of the 
goods ; & whore such go* :iH are after- 
wards reinoveifl by a iKjrson claiming 
them as the true owner thereof under a 
bill of sale, the landlord, in the absonco 
of proof of abandonment of such 
distress, may maintain an action for 
pound broach for treble tlte value of 
the goods so removed. — Cleave v. 
CcmMERuiAL Loan Sc Finance Co., 
Ltd., (J030J N. Z. L. II. 925.— N.Z. 

C I. Distress on goods sutdect of 

hire-purchase agreement — Repossession 
by owner unthoui knowledge, of distress.] 
—Forrest v. Wasrino, [19291 W. A. 
L. R. 49.— AUS. 

PART U, SECT. 18, SUB-SECT. 3. 

1071 i. Recerdi/m — Upon fresh j/ur- 
suit — Loss of right.] - In the case of 
pound breach or rescue of goods dis- 
trained, the right of recantlon on 
fresh pursuit, which is explained to 
mean without delay, la not defeated by 
mere lapse of time, but by some want 
of diligence on the part of the party 
seeking to exercise the right. — May v. 
Morris (1929), 30 S. R. N. S. W. 355 ; 
47 N. 8. W. W. N. 152.— AUS. 



Cases 1081— 1887. English and Empire 

1081. Add, Annotation : — Refd. Lavell & Co. v, 
O’Leary, [1933] 2 K. B. 200. 

1090. Add, Annotation : — Refd. Owen & Smith 
(trading as Nuagin Car Service) v, Reo Motors 
(Britain), Ltd. (1934), 161 L. T. 274. 

1181. In Citation, for “ (1847), 1 Car. <fc Kir. 
626 ” read “ (1848), 2 Car. & Kir. 626.” 

1253. Add, Annotation : — Consd. Queen Anne’s 
Bounty v, Thome, [1934] 1 K. B. 297. 

1266a. Evidence — Terms of tenancy.] — If a 

tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 


Digest Supplement. 

its terms from his own admission or his own 
evidence in the case. — Cownb v, Cordery 
(1862), 10 W. R. 347. 

1271. Add. Annotation : — Refd. Elliott v, Boynton, 
[1924] 1 Ch. 236. 

1283a. Substantial damages — Although no actual 
damage.] — Interoven Stove Co., Ltd. v, 
Hibbard & Painter & Shepherd, No. 71a, 
ante. 

1328. Add. Annotation : — Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

1337. Add. Annotation : — Refd. Interoven Stove 
Co. V. Hibbard & Painter & Shepherd, [1936] 
1 All E. R. 263. 


PART 11. SECT. 19, SUB-SECT. 8. 

m i. .] — A diBtresB is exoea- 

bIvo when the value of the groods 
seized was unrea«onably neater than 
the amount of rent due, &, In such a 
case, nominal damages will be pre- 
sumed. — IlOWAN r. COSTKLLO, [1928] 
3 D. L. R. 744 ; [1928] 2 W. W. R. 343. 
—CAN. 

PART II. SECT. 19. SUB-SECT. 4.— 

C. (a). 

1127 i. Taking of goods privileged 
from distress — Failure to claim exemp- 
tion.] — A tenant whose goods had been 
distrained & advertised for solo was 
written to by the balliClB, the letter 
drawing his attention to his failure 
to select hla exemptions, & notifying 
him that if they were not claimed before 
the tJlrae of sale the sale would be pro- 
ceeded with. No reply was made or 
other notice thereof taken by the 
tenant ; Instead, he brought a replevin 
action, alleging that the goods were 
unlawfully distrained. The sale had 
not taken place *. — Held : the distress 
was lawful & the imtlon for replevin 
premature & unnecessary. — Long v. 
Simmons, [1935] 1 W. W. R. 677 ; 2 

D. L. R. 410 ; 43 Man. L. R. 86.— CAN. 

t 1. .1 — Dicks v. Baiibouk 

(P. B. I.), [1927J 4 D. L. R. 478.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
C. (d). 

1147 1. General rule.] — Pltfs., the 
sons & daughters of a fanner whose 
live stock had been distrained for the 
amount ovortlue on a mtgo. which 
contained an attonimont clause, 
brought a replevin action in I'ospoct 
of C/ortain of the animals. Pltfs. lived 
on the farm with their father & mother, 
the mtgore. Roy, C.O.J., found that 
pltfs. did not own tho animals, & 
dismissed tho action. On appeal : — 
Hefd : tho appeal should bo dismissed. 
—Hartman v. Gallagher, [1938] 2 
W. W. R. 521).— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

E. (b). 

g i. .1 — Held : a replevin bond 

with one snrety was suflloient. — 
Taylor v. Burpee (1861), 10 N. B. R. 
(6 All.) 191.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (o) i. 

« 1 . ,] — p. brought a re- 

plevin action, & tho goods were de- 
livered to him. The judgment in his 
favour was rovorsod, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged: 
— Held : as tho obligees could in the 
ronlevin action have oloimod Sc ob- 
tained an order for return of tho goods 
or for damages, they could not oloim 
it in an action on the replevin bond. — 
Pktrtk t). Ridkoi/t. [19261 1 D. L. R. 
1078 ; [19251 S. C. R. 347.— CAN. 


B ii. .1 — Travis v. Smith, 

[19301 3 D. L. R. 231 ; 1 M. P. R. 67. 

—CAN. 

a 1. Goods liable to seizure .] — 

Martin v. Passarini, [19281 1 D. L. R. 
636 ; 59 N. 8. R. 460.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (a). 

p (p. 380) I. Breach of covenant 

forfeuing rent claimed— Admissible .] — 
In an action of replevin by a sub -lessee 
against the lessor, pltf. is entitled to 

f irove, on cross-examination of the 
essor, that there liod been a breach 
of a covenant in the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the bonoflt of such 
covenant, though there has been no 
assignment of the lease in writing. — 
Rionuette V. Hebert (1905), 37 

N. B. R. 68.— CAN. 

st. Stay of proceedings — When 
ordered.] — ^Dkwhurst v. McCoppin 
(1870), 17 Gr. 672.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. (d). 

1 1. Warehouseman — Joinder of 

parties.] — In a replevin action against 
a warohousoman : — Held : a co. In 
whose name the w'arehouse receipts 
were taken was entitled to be added os 
a party deft. — Northern Fish Co. v . 
Winnipeg Cold Storage, Ltd., [1932] 
2 W. W. R. 231 ; 3 D. L. R. 427 ; 40 
Mon. L. R. 340.— CAN. 

il. Constables’ Protection Act, 

R. S. N. S., 1923.1— In an action of 
replevin for wron^ul distress. Con- 
stables’ Protection Act, R. S. N. S., 
1923, does not apply. — Hill v. 
Warner, [19331 3 D. L. R. 771; 
7 M. P. R. 37 ; 00 O. O. O. 360.— CAN. 

sv. By what persons — ** Owner ” of 
goods.] — Pltf, offered for sale at public 
auction certain cattle, for which deft, 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold tho purchaser was either to 
pay cash or deliver an endorsed pro- 
missory noto to be approved of by pltf. 
Deft, having a money claim against 
pltf. & desiring to make a settlement 
with him, openly took the stock to his 
farm without paying cash or giving an 
approved note : — Held : pltf. was not, 
when ho commenced this action for 
replevin, the ** owner ** of the cattle 
&; there was not a wrongful taking 
within Replevin Act, R. S. O., 1927, 
B. 2. — McE.ee V. Fisher, [19301 2 
D. L. R. 14 ; 64 O. L. R. ck.— CAN. 


PART 11. SECT. 19, SUB-SECT. 4 .— 
F. (o). 

a 1. Effect o/.}— A lexander v. 

CowTE (1880), 19 N. B. R, (3 P. & B.) 
699.— CAN. 

•a. Statement of claim — NecessUy for.] 
— In a replevin action In the county ct.. 


there must bo a statement of claim 
whether damages are claimed or not. — 
Brown v. Morgan Nicholson, Ltd., 
[1936] 1 W. W. R. 267 ; 1 D. L. R. 
622.— CAN. 

PART IL SECT. 19, SUB-SECT. 4.— 
F. (f). 

sd. Plaintiff ordered to return goods.] 
— Pltf. obtained possession of goods by 
virtue of an order tor replevin & subse- 
miontly discontinued his action : — 
Held : the ct. bad power t o order the 
return of the goods. — P assarini v . 
Martin. [1925] 2 D. L. 11. 914; 68 
N. S. R. 121.— CAN. 

PART II. SECT. 19, SUB-SECT. 5.— 
A. (a). 

1259 I. Against landlord — Pleading.] 
—Scott v. McCabe (1871), 31 U. C. R. 
220.— CAN. 

80 . Whether proof of volute of goods 
necessary — Value admitted by defendant 
accepted .] — Martin v. Passarini, [1928] 
1 D. L. R. 630 ; 59 N. S. K. 4G0.— CAN. 

sp. Against bailiff <£: auctioneer — 
Right of defendants to protection of 
Magistrates Courts Act, 1908.] — Where 
a bailJlT acting in good faith seizes goods 
belonging to A., under a distress 
warrant directed against B., & where 
on auctioneer at the request of the 
balllll & in good faith sells such goods, 
both the ballifl’ & the auctioneer are 
entitled to the protection afforded by 
above Act. — Ekwenk v. Buchland & 
Sons, [1928] N. Z. L. R. 818.— N.Z. 

PART II. SECT. 19. SUB-SECT. 6.— 
A. (b). 

1275 i. Illegal entry — Entry at night 
— Prevention of removal of goods — 
Actual damage .] — Baldrt v. Dixon, 
[1931] 2 D. L. R. 437 ; 1 W. W. R. 21 ; 
39 Man. L. R. 273.— CAN. 

d i. .] — Where a landlord 

follows & distrains & sells goods for 
rent subsequently falling due, & tho 
distress & sale arc illegal : — Held : the 
quantum of damages is the full value 
of tho goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot be awarded 
where the landlord considered that he 
was acting within bis rights & did not 
act in a wanton or insolent manner in 
making the seizure. — Z urouvinski v. 
Duke, [1924] 4 D. L. R. 326 ; 3 

W. W. R. 49.— CAN. 

PART II. SECT. 19, SUB««ECT. 6.— 
C. (a). 

a 1. . 1 — While It seems that 

en action for distraining for more rent 
than is due cannot oe maintained 
without a tender of the sum that is 
actually due, this principle does not 
apply to an action for an excessive 
distress. — Rowan v. Costello, [19281 
3 D. L. R. 744 ; [1928] 2 W. W. R. 343. 
—CAN. 
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Part Mi. — Distress for Rates. 


1376. After this case add : — 

,] — SeCy now. Rating & Valuation Act 

1926 (c. 90), B. 62. 

1384. Add, Annotation : — Consd. Swaffer v, Mul- 
cahy, Hooker & Mulcahy, Smith v, Mulcahy, 
[1934] 1 K. B. 608. 

1396. Add, Annotation : — Refd. L. 0. C. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

1409. Add, Citation : — 2 B. R. A. 949. 

1412. Add, Citation : — 1 B. R. A. 450. 

Add, Annotation : — Consd. L. 0. 0. v, Hackney 
B. C., [1928] 2 K. B. 688. 

1413. Add, Annotation : — FoUd. L. C. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

1413a. .] — Where a rate, duly made 

& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will nol lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation. — 
London County Council v, Hackney 
Borough Council, [1928] 2 K. B. 688 ; 97 
L. J. K, B. 694 ; 139 L. T. 407 ; 92 J, P. 
138 ; 44 T. L. R. 592 ; 26 L. G. R. 366 ; 
(1926-31), 1 B. R. A. 249. 

Annotation: — Refd. Townloy Mill Co. (1919), Ltd. v. Old- 
ham Aeaossment Committee, 1193GJ 1 K. 11. 585. 

1414. Add, Citation : — 2 B. R. A. 919. 

Add. Annotations : — Refd. Kingston JVJiil, 
Stockport V, Owen (1928), 92 J. P. Jo. 78:*: 
L. C. C. V. Hackney B. C., [1928] 2 K. B. 
588. 

1419a. .] — The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant w^as £5 lO^'i. a year. A 
demand note for a half-year’s rate, namely 
£2 16.9., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 


been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord’s daughter hadaddressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, & they had acted 
correctly in point of law on the evidence 
which had been so proved. — PAI..MER v. 
Crone, [1927] 1 K. B. 804 ; 96 L. J. K. B. 
604 ; 137 L. T. 88 ; 91 J. P. 67 ; 43 T. L. R. 
265 ; 25 L. G. R. 161. 

1420. Add, Annotation : — Refd. Gateshead Assess- 
ment Committee v. Redheugh Colliery, [1926] 
A. C. 309. 

1422. Add. Annotations : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804 ; Lowery v. Kingston- 
upon-Hull Corpn., [1930] 1 K. B. 368. 

1423. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1424. Add, Annotation : — Refd. Pigg v, Weardale 
Union Tow Law Overseers (1923), 22 L. G. R. 

17. 

1431. Add. Annotation : — As to (2) Refd. R. v. 
North, Ex p. Oakey (1920), d3 T. L. R. 00. 

1438. Add. Annotation: — As to (1) Refd. L. C, 0. 
V, Hackney B. 0., [1928] 2 K. B. 688. 

1446. Add. Annotation: — As to (2) Refd. R. v. 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 216. 

1459. Add. Annotation : — Refd. Re Airedale Gar- 
age Co., Anglo-South American Bank, Ltd. 
V. Airedale Garage Co. (1932), 101 L. J. Ch. 
289. 

1462. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


PART III. SECT, 1, SUB-SECT. 1. 

p i. .] — Where a 

tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 
ment Act, 1850, B. 5, & payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 
entitled to the securities or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor is It a remedy which, upon 
payment, the landlord can use . — Tie 
Hingstox-Smith, Ex p. MacPherson 
Estate, 119241 3 D. L. R. 844 ; 2 
W. W. R. 1081 ; 34 Man. L. R. 312; 
5 C. B. R. 41.--CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

«g. Goods held as purchaser under 
conditional sale aoreemenl .] — Under the 
Medicine Hat Olartcr goods In the 
poBsession of the person taxed may be 
seized & sold for such taxes os are 
made a lien on land, even though his 
interest therein Is only that of a vendee 
under a conditionaJ sale agreement : 
where, however, the taxes with respect 
to which the distress is made are not a 


lien on land, it Is only the Interest of 
the taxpayer In goods held by him 
imder a conditional sale agreement 
that may be sold. — Canadian Hoff- 
man Maohinert Oo., Ltd. r. Medicine 
Hat City, 119311 2 W. W. R. 121 ; 3 
D. L. R, 196.— CAN. 

sk. Animals subject of chattel mort- 
gage — In possession of tenant.] — Deft, 
municipality seized Sc sold certain 
goods & chattels, including animals, for 
arrears of taxes on several quarter 
sections of land, the owner of which 
bad ^ven to pltf a chattel mtge. 
covering the seized property. At the 
time of the seizure the animals were 
on one of such quarter sections Sc in 
the possession of a tenant thereof : — 
Held : the mtge. passed the property 
included therein to the pltf. ; the 
definition of “ occupant ” in sect. 2(18) 
of Rural Municipality Act, 1935, 
includes a tenant ; & since the animals 
seized were the property of a person 
other than the defaulter or occupant 
or any relative of either they came 
within the third proviso to sect. 352 (c) 
of said Act & could not, therefore, be 
the subject of a distress & sale for taxes 
due by the defaulter. — Royal Bank 
OF Canada v. Duffkrin Rttkal Muni- 
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CIPALITY, [1936J 3 W. W. R. G84.— 

CAN. 


PART III. SECT. 1, SUB-SECT. 4.~A. 

1427 i. By whom made -Collector,] — 
The right to serve notice & the 
right to receive payment of municipal 
taxes rest in the collector of taros Sc 
not In the city. Sc, the service of the 
notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant. — lie Hino- 
bton-Smith, Ex p. MacPhkiison 
Estate, 119241 3 D. L. R. 844 ; 2 
W. W. R. 1081 ; 34 Man. L. R. 312 ; 
6 G, B. R. 41.-^AN. 

1427 ii. Under Village Ad, 

R. 8. 8., 1920 (c. 88).l — The duties of 
the socrotary -treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appointed 
by the Act for such purpose, the vlUagre 
must appoint some person when 
necessary, & where distress has boon 
levied by a person not authorised, the 
village may subsequentiy ratify & 
adopt his acts. — Manitoba Oil Pbo- 
DUOT0, Ltd. v. Lanoknbubo Village, 
(19231 4 D. L. R. 260 ; 3 W. W. K. 
308.— CAN. 
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Part VIII— Distress for other Purposes. 


1870. Add, Citations :svb nom. 


1 W.W.R. 132; 5CD. L.R. 735 ; U 
Sa«k. L. 11. 25.--CAN. 

k ii. .]— Where there is 

nothint? Indicating the presence of a 
brand on an impounded animal the 
poundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to describe 
the animal in the prescribed advertise- 
ment. 

The sale of an Impounded horse by 
a poundkeeper :—IJeld : defective be- 
cause notices of the Impoimdlng & of 
the sale had not been properly posted, 
& both the pound -keeper & the 
Tiinnlcipallty which employed him were 
liable in coiivcrRlon for the value of the 
horse at the tiiiio of sale.— -Brown v, 
Hural Muntoipality of St. Francois 
Xaviku & Breland (Man.), [19251 1 
W. W. K. 42.-CAN. 

] I. .)“Where the 

posted & published notices of the 
Iropouhdlng of an animal under Stray 
Animals Act, It. 8. S.. 1920, o. 124, 
the owner of the animal was unknown, 
did not describe the brand ooireotly & 
the description of the animal was 
insufflcloiit to satisfy the requirements 
of sect. 26 (1) of the Act, it was held 
that the sale was invalid, & that the 
municipality & the poundkeeper wore 
liable for tho value of the am dial, 
which was placed at tho amount for 
which it was sold at said sale.— 
Miller and Mutuh v. Loreburn and 
Kelly Kuial Municipality, [1928] 
4 D. L. K. 25J ; [1928] 2 W. W. K 66 ; 22 
Saak. L. K. 486.— CAN. 

sd. Payment of residue to owner— 
Domestic Animals Act, 1921 (c. 60)— 
Municipal District Act, 19J1 (c. 3).]— 
The effect of the amendment made by 
Bs. 27, k'8 of the former Act extends the 
period of twelve months provided by 
B. 213 of the latter Act, for application 
for payment to the owner of the residue 
of the pro(5oeds of sole of an impounded 
animal, to twenty-four months from 
tho date of sale.— Oollan e. Sitoling, 
[19241 3 W.W. R. 209.— CAN. 


PART VII. SECT. 8, SUB-SECT. 2.— A. 

1838 li. Payment by un^ 

certified The delivery of an 

uncertified cheque to the poundkeeper 
is not a ** deposit of the amount claimed 
for damages " within Stray Animals 
Act, R. 8. S., 1920, c. 124, s. 34 (1), 
even though the poundkeeper treats 
the cheque as casn. What the Act 
contemplates is the payment of money. 
The deposit of the money is a condition 
precedent to thc^rlght of the owner of 


.. V, Fobdham, L. B. 8 Q. B. 601 ; 


the Impounded animal, which Is released 
under the sect., to institute proceedings 
against the person impounding it.— 
WILEY e. Booker, [19281 2 W, W. R. 
329.-CAN. 


PART VII. SECT. 9. 

if. Conviction — Vruier Stray Ani- 
mats Act, 1920 (c. 124).}— Whore tho 
evidence showed that aoensod had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle tmder a 
provincial Act, in that he had merely 
made an attempt held : (1) the 
ofltonoe, not being an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code. B. 949 ; (2) s. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed.— 
R. V. Gurskt (1922), 69 D. L. R. 1913 
38 Can. Grim. Gas. 139; [1922] ; 
W. W. R. 540.-^AN. 


PART VII. SECT. 12. 

I Measure of damages,] 

amages wore fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as largo as are 
usually obtained at private sales, still 
tho prices obtained at auction sales very 
often have a groat deal to do with 
fixing the price of an animal in 
he community.— S in WICK r. Eui’ROS, 
[1924] 2 W. W. R. 765.— CAN. 

g ii. Alloujance for pound- 

keeper's fees expenses,]— In an action 
for damages for tho conversion of 
animals illegally sold at a pound -sale, 
defts. have no right to an allowance 
for tho pound -keeper's fees or expenses. 
— Leach v, Mantario Rural Munici- 
pality No. 262 & Moiil [1921] 1 
W. W. R. 182; 66 D. L. 1 735 ; 14 
Sask. L. R. 26,-CAH. 

g iii. Complaint under Stray 

Animals Act, R,S,S,, 1930, «. 41.)— An 
owner of Impounded auimalB who gives 
a notice under sect. 41 of Stray Animals 
Act, R.S.S., 1930, that ho intends to 
complain against the person Impound- 
ing the animals has two courses open 
to him : (o) he may make a deposit Sc 
got immediate possession of tho 
animals : or (b) he may not make any 
deposit Sc let tho animals remain with 
the poundkeeper until the adjudica- 
tion &, if it is adjudged that the 
animals are illegally Impounded, the 
justice shall order that they be returned 
to the owner. A cheque, if accepted 
by the poundkeeper as a deposit, is a 


42 L. J. M. a 163 ; 22 W. R. 85. 


good deposit under the Act.— Cadrain 
V. Nash, [1935] 1 W. W. R. 622 ; affd,, 
[1935] 2 W. W. R. 383,— CAN. 

Ii i, .]— Pltf. im- 

pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to tho 
owner on receipt of the latU^r’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence & that pltf. was 
not entitled to damages. Pltf. sued 
tho poundkeeper & the municipality 
for the damages field : pltf. was 
entitled as against both defts. to the 
damages claimed.— Johnson v. Muni- 
cipal Dis'frictof Beaver Dam, [1925] 
4 D. L. R. 299 ; [1925] 3 W. W. R. 
369.— CAN. 

PART Vlll. SECT. 6. 

sg. Effect of Distress Ad, It 8, 8„ 
1930, 8, 8.1— The right conferred by 
sect. 8 of Distress Act, R. 8. 8., 1930 
(which confers upon mtgees. & vendors 
of land a certain extraordinary right 
against third parties with whom they 
have not entered Into any contract, 
but who occupy, by lease from the 
mtgor. or vendor, or otherwise, the 
land which constitutes their security) 
is the right to receive from the occu- 
pant of the land its rent or its rentable 
value, & may be exercised against the 
occupant whether or not the mtgor. 
or vendee has attorned tenant to the 
mtgee. or vendor. It has nothing to 
do with the rights & remedies of 
parties who are by contract in the 
position, in respect of each other, of 
landlord & tenant.— Bailey v. Miu^r 
& Broatch, [1932] 3 W. W. R. 260. 
—CAN. 

si. Distress for relief advances— 
Application of Debt Adjustment Act ] — 
The distraining by a municipality of 
the goods of a “resident” for the 
purpose of satisfying claims for relief 
advances or hospital aid Is a proceed- 
ing to which Debt Adjustment Act, 
1933, applies.— Banquk Ganadiknnb 
Nation ale v. Wood River Rural 
Municipality, [1935] 3 W. W. R. 9.— 
CAN. 

Bq. Distress by mortgagee — Validity,] 
— Seizure by distress for arrears of 
interest under a short form mtge. 
containing no attornment clause is 
ilJegal if made at night.— Shaw v, 
Goodberry, [1936] 4 D. L. R. 198; 
0. R. 497.-CAN. 
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EASEMENTS AND PROFITS A PRENDRE. 


Part I. — Nature and Characteristics of Easements. 


4, Add, Annotation: — As (1) Retd. Sack r. 

Jones, [1925] Ch. 235. 

8. Add. Annotation: — As to (1) Refd. I. R. 
Comrs. V. New Sharlston Collieries Co., 
[1937] 1 K. B. 583. 

20. Add. Annotation: — As to (1) Consd. Todrick 
V. Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 

25. For “ Distinguished from running powers over 
railway.] ** read “ .]’* 

27. Add. A’nnotations : — Refd. Simpson v. Weber 
(1925), 133 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138 ; Keewatin Power 
Co., Ltd. V. Lake of the Woods Milling Co., 
[1930] A. C. 040. 

35. Add. Annotation: — As to (1) Refd. Callard 
V. Becney, [1930] 1 K. B. 353. 

48. Add. Annotations : — Refd. Back v Daniels 
(1924), 69 Sol. Jo. 160; Hackney B. 0. v. 
Metropolitan Asylums Board (1924), 31 


L. T. 136 ; Bertram v. Wightman, [1936] 
2 All E. R. 487. 

56. Add. Annotations : — Refd. Secretary of State 
for India in Council v. Pourcar & Co. (1934)’ 
50 T. L. B. 241 ; Syinos & Jaywick Associated 
I’roperties, Ltd. v. Essex Rivers Catchment 
Board, [1937] 1 K. B. 548. 

60. For words at commencement of para. (2) 
“ There is no distinction ** read “ There is a 
distinction.^’ 

Add. Annotations : — As to (2) Consd. Lid- 
diard v. Waldron, [1933] 2 K. B. 319. Refd. 
Aldridge v. Wright, [1929] 1 K. B. 381. 

68. Add. Annotations : — As fo ( 1 ) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117 ; Greg v. Planquo, 
[1936] 1 IC. B. 669. 

69. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

73. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


Part III. — Creation of Easements. 


89. Add. Annotation : — Refd. Lord Strathcona 
S.S. Co. V. Dominion Coal Co. [1926] A. C. 
108. 


121. Add. Annotation: — Consd. Keewatin Power 
Co., Ltd. V. I.<ake of the Woods MUling Co., 
[1930] A. C. 640. 


97. Add. Annotations : — Expld. & Distd. S. E. 
Ry. V. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1920] A. C. 356. 

98. Add. Annotations : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v, Southport 
Corpn., [1926] A. C. 356. 

100. Add. Annotation .-—Refd. Tie Newhill Com- 
IJulsory Purchase Order, 1937, Payne’s 
Application, [1938] 2 All E. R. 163. 

103. Add. Annotation : — Refd. I. R. Coinrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
683. 


124. Annotations : — For Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 875,” read “Consd. 
Poulton V. Moore (1913), 83 L. J. K. B. 876.’' 

139. Add. Annotations : — As fo(l) Distd. Aldridge 
V. Wright, [1929] 2 K. B. 117. Generally^ 
Refd. Liddiard v. Waldron, [1934] 1 K. B. 435. 

146. Add. Annotation : — Consd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

147a. According to Intention of parties — Common 
approach — Not effective until approach 
cleared.] — Swan v. Sinclair, No. 615, post. 

153. To first para, of headnoto add : — ♦ 

Qu. : whether such intention can be 
collected from anything dehors the deed, as, 
from a plan of the premises marked on par- 
ticulars of sale referred to in the deed. 


PART I. SECT. 2, SUB-SECT. 2. 

20 V. .] — Gapes v. Fish, 11927] 

L. R. 88 ; 48 A. L. T. 161 ; [19271 
Aryufl L. R. lll.~AUS. 


PART II. 

76 I, Distinguished from profits d 
primdre.] — B ratt v. Township of 
Malden, [1927] 1 D. L. R. 1116; 60 
O. L. R. 102.— CAN. 

80 i. Distinguistied from licence .] — 
Whipp V. Mackey, [1927] I. R. 372.— 

PART in. SECT. 1, SUB-SECT. 1. 

•A, Public riQht. 1 — Tbough the public 
pannot acquire ownerebip of a land, 
jt can acquire over It an eaflement 
by arant. — Ubsan Kasim Sait v. 
sborbtart of State for India (1923), 
I- L. R. 47 Had. 118.— IMD. 


PART 111. SECT. 1, SUB-SECT. 2.— A. 

98 1. Musi not be ultra vires .] — A 
corpn. having: agreed to gn’ant an ea«o- 
raent to lay plpea over certain land : — 
Held : the granting of such easement 
being quite aonsietent with the pur- 
poses for which the corpn. was autho- 
rised to hold land. It was competent 
for the corpn, to make such grant.— 
Banks Peninsula Electric Power 
Board v. Akaroa Borough Council, 
[19231 N. Z. L. R. 880.— N.Z. 

98 ii. Quebec Public UtUUy 

Commissi/m.] — II eld: the above com- 
mission had DO power to create 
a servitude, or any other right, in 
property of a “ public utility.*' — 
MONTREAL TRAMWAYS OO. V. MON- 

trAal-Nobd VlLLS, [1924] A. O. 994. — 
CAN. 


PART III. SECT. 1, SUB-SECT. 4. 

107 I. Easement cannot be reserved or 
excepted .] — An easement cannot strictly 
be made the subject either of exception 
or reservation in a deed of conveyance 
of land. — Ottawa Eleotrio Ry. Co. 
V. Federal District Commission, 
[1931] 1 D. L. R. 437 ; 60 O. L. R. 
154.— CAN. 

PART III. SECT. 1. SUB-SECT. 6. 

■b. Devise of adjoining plots to two 
devisees — Condition for maintenance of 
right of tcau.]— Vansickle v. Kelly 
(1877), 42 U. C. R. 274.— CAN. 

PART III. SECT. 1, SUB-SECT. 6.— A. 

n. For “ n ** substitute ** 147a 1." 

o. For ** o *’ substitute 147a ii.” 

p. For ” p ** substttute ” I47a Ui.“ 


J.8. 
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Semhle : not. — Babi^ow v, Rhodes (1833), 1 
Cr. & M. 439. 

166. Add, Annotation : — Apld. Borman v. Griffith, 
[1930] 1 Oh. 493. 

161. Add. Annotation : — Consd. Greg v, Planque, 
[1936] 1 K. B. 669. 

166. Add, Annotaiiona : — As to (l)Expld. Aldridge 
* V. Wright, [1929] 2 K. B. 117. As to (2) Dbtd. 
Liddiard v. Waldron, [1934] 1 K. B. 435. 

173. Add. Annotaiiona : — ^Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 582 ; Liddiard v. 

* Waldron, [1933] 2 K. B. 319. 

178. Add. Annotation : — As to (2) Held. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

C. (Vol. XIX., p. 35). 

Conveyancing Act, 1881 (c. 41), s. 6, is 
now replaced by Law of Property Act, 1925 
(c. 20), 8. 62. 

181a. Whether preventing acquisi- 

tion by prescription. — Land was conveyed 
to pltf.’s predecessor in title by a conveyance 
dated Dec. 30, 1907, at which time no house 
bad been erected on the land conveyed. The 
conveyance was expressed not to include 
** any easements or implied easements of 
light & air over any other land now or 
formerly part of the A. estate.’^ A house 

, was subsequently erected on the land con- 
veyed, & this was conveyed to pltf. by a deed 
dated Jan. 17, 1934, together with such 
rights, easements & appurtenances <fc sub- 
ject to sucli reservations as are set out ” in 
the conveyance of Dec. 30, 1907. Defts., 
who had acquired land which was part of the 
A. estate, erected a wall near a window of 
pltf.’s house, which substantiallv interfered 
with the light coming thereto. Pltf. claimed 
damages on the ground that she had, under 
Prescription Act, 1832 (c. 71), s. 3, acquued 
an easement of light, with which defts. had 
interfered ; — Held : pltf. was entitled to 
damages, as under the above sect, she had 
acquired a prescriptive right to the light in 
question, which the terms of the two above- 
mentioned conveyances did not operate to 
exclude. — Hapgood v. Martin & Son, Ltd, 
(1934), 152 L. T. 72 ; 51 T. L. R. 82. 

181b. Right of struck out of draft con- 

veyance.] — Glare v. Barnes, No. 196a, post. 

182« Add. Annotation : — Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

183. Add. Annotations: — Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

186a. .] — In the conveyance to pltf. of 

a house & land there was an express grant to 
her of a way described as coloured ^een on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
art of a wider roadway running along the 
ack of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was “ to l^old 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 


right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance : — Held : that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ” con- 
trary intention ” expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right. — G rego v. Richards, 
[1926] Ch. 521 ; 95 L. J. Ch. 209 ; 135 L. T. 
75; 70 Sol. Jo. 443, 0. A. 

Anmytation : — Apld. Hapgood v, Martin & Son, Ltd. (1934), 
152 L. T. 72. 

189. Add. Annoiatiom : — As to (1) Consd. Beau- 
champ V. Frome Rural District Council, 
[1937] 4 All E. R. 348. Refd. Barlett r. 
Tottenham, [1.932] 1 Ch. 114. 

190. Add. Annotation: — Aa fo (1) Refd. Gregg v. 
Richards (1926), 96 L. J. Ch. 209. 

195. Add. Annotations: — As to (1) Distd. Aldridge 
V. Wright, [1929] 2 K. B. 117. As to (3) 
Refd. Liddiard v. Waldron, [1933] 2 K. B. 319. 

196a. Right reputed to be enjoyed with land.] 

— Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of 0. in the coimty of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 636 So 636 ; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road* running from 
C. to a common. Deft, became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 So 618 in the same parish. Pltf. had 
previously ptirchased the strip coloured 
Drown in 1925, the parcels being as follows : 
” Ail that strip of land leading from W. 
Fields ” — which were the plots 652 So 653 — 
” to the high road running from the village 
of 0. to ... C. common in the parish of 
P. . . ; the habendum being to pltf. in fee 

simple ” to the use that the vendor his hens 
successors in title owner or owners . . . 
of the hereditaments coloured red ” — which 
were the plots 634, 653 So 652 — ” . . . shall 
have full right So liberty ... to pass & 
repass . . . over Sc along the piece of land 
coloured brown on the said plan ...” Pltf. 
subsequently, in June, 1926, purchased at 
an auction sale the plots referred to above, 
634, part of 636, 652 & 653 ; deft, also bought 
the plots numbers 618 So 654. TTie plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant So servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 
653 So 662 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by 4pft.’s solrs., 
a right of way was inserted in favour of the 
purchaser (deft.) over pltf.’s land to the 
brown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; Sc no grant was 
shown in the conv^ance iiltimately executed 
by the parties in Oct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 634 in order to make use 
of the brown stnp for the purpose of taking 
farm carts from his own land over pltf.’s 
property to the high road ; Sc he clahned a 
rig^t of way. Pltf. sought a declaration that 
d^. was not entitled to any such right of 
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way as he claimed, & further that the cou- 
vey^oe to deft, of plots 652 & 653 might be 
I'ectified by the express exclusion therefrom 
of any implied ri^t of way which might arise 
under Law of Property Act, 1925 (c. 20), 
8, 62 : — Held : though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 652, & to that 

extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance of plots 653 
& 652. The conveyance therefore would 
be rectified by thd insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), s. 62. — Clark v, 
Barnes, fl929] 2 Ch. 368; 99 L. J. Ch. 20; 
142 L. T. 88. 

Annotation: — Re!d. Borman v. Griffith, [1930] 1 Ch. 493. 

196b. What amounts to “ assurance of property 
or of an interest therein — Agreement for 
lease exceeding three years.] — By an agree- 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pltf. The Gardens, 
“ with the paddock, orchard, & adjoining 
gardens,” for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft, of The Hall, & the remainder 
of the park, for fourteen years from ?lav. 25, 
1926. The Hall had previously been let to 
H., who had surrendered his lease, A 
carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens : but after that date pltf. constantly 
used the drive. Deft, obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive : — Held : ( 1 ) an agreement for a 
lease exceeding a term of three years is not 
an ” assurance of property or of an interest 
therein,” within Law of Property Act, 1925 
(c. 20), s. 205 (1) (ii), & therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act ; (2) the tenant was in 
the same position as if the ct. had granted 
specific performance of the agreement, i.c., 
in regard to rights of way, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way ; 4fe, in the 
circumstances, a demise to pltf. of a right to 
use the drive npon terms must be implied. — 
Borman v, Griffith, [1930] 1 Ch, 493 ; 99 
L. J. Ch. 295 ; 142 L. T. 645. 

iniMtaium :—A8 to (2) Eefd. Uddlard r. Waldron. [1933] 
2 K. B. 319. 

204a. Intention of parties — No evidence of 

Intendon to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 


&; deft, respectively. For some years before 
the Severance of ownership, a creeper had 
been growing in what was now deft. *8 garden 
with its foliage spreading along the wall of 
pltf. *8 house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs A nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.*B gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.’s wall &> the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, Sc 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft, in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & as to this part of the case 
the award os to damages must stand. — 
Simpson v, Wkbicr (1925h 133 L. T. 46 ; 41 
T. L. R. 302, D. C. 

210a. .] — A grantor cannot ordi- 

narily reserve an easement otherwise than 
by express words for the benefit of land which 
he retains. 

The common owner of two adjoining houses, 
A. Sc B., at the back of which ran a paved 
path, sold A. without reserving any right 
to use the path except for one specific 
purpose, Sc afterwards sold B. : — Held : in 
the absence of any evidence of a claim of 
user as of right admitted or acquiesced in, 
the purchaser of B. was not entitled to use 
the path at the back of A. for all purposes, 
hut was limited to the use which was speci- 
fically reserved. — Liddiard Waldron, 

[1934] 1 K. B. 436 ; 103 L. J. K. B. 172 ; 
160 L. T. 323 ; 60 T. L. R. 172, 0. A. 

210b. Matter of convenience & not 

necessity.] — Where real property is severed 
by the giant of a part of it, there can he no 
implied reservation, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years* lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No, 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 O. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. claimed In 
the cojuxty ct. an injunction restraining deft, 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 


part III. SECT. 2, SUB-SECT. 1.— A. 

II LJ: rTr"-!— N antam v. Pajekkb, 
U926] 4 D. £7 R. 258 ; 59 O. L. R. 


SIS.—CAN, 

f u. .] — Edinbuboh Life Assub- 

ANOB CJo. «. Babnbabt (1886). 17 G. P. 
63.— 43AN. 


f lii. .] — Lancaster r. Llotd 

1927), 27 S. R. N. 8. W. 379 J 44 
8. W. W. N. 89.— AU8. 
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two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft, claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, &, 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.'s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the aDeged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft, had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuring 
to deft, for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect ; — Held : there was no 
evidence that on the grant in 1901 to t^e 
pltf . ’s predecessor in title whore was an implied 
reservation of a right of way in favour of 
deft, across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal. — 

* Aldridge v. Wright, [1929] 2 K. B. 117 ; 98 
L. J. K, B. 682 ; 141 L. T. 352, C. A. 

Annotation: — Gonsd. Llddiord v. Waldron, [1034] 1 K. B. 

435. 

215. Add. Annotation : — As to (1) Consd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

216. Add. Annotation: — As to {\) Retd. Aldridge 
V. Wright, [1929] 1 K. B. 381. 

223. Add. Annotations : — Retd. Sack v. Jones, [1926] 
Ch. 235 ; Aldridge v. Wright, [1929] 2 K. B. 
117 ; Vanderpant v. Mayfair llotel Co., [1930] 
1 Ch. 138 ; Liddiard v. Waldron, [1933] 2 
K. B.319. 

226. Add. Annotations : — As fo (1) Consd. Liddiard 
V. Waldron, [1934] 1 K. B. 435. As to (4) 
Consd. Aldridge v. Wright, [1929] 1 K. B. 381. 

229' Add. Annotations : — Apld. Sack V. Jones, 
[1925] Ch. 236. Refd. Simpson v. Weber 
(1926), 133 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138 ; Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

288a. Way.] — Borman v. Griffith, No. 196b, 

ante. 


250. Add. Annotations : — As to (1) Consd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. As to 
(3) Refd. Aldridge v. Wright (1929), 98 
L. J. K. B. 285 ; Liddiard v. Waldron, [1933] 
2 K. B. 319. 

252a. .] — Pltf. was the owner of a 

cottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1919, & deft, was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the pink land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a drinking trough for cattle 
& horses, & it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a waU between 
the pink & the blue land. The overflow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned & flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, & at two points along it were dipping 
points, one used for watering pltf.’s cattle 
& the other used by cottagers & other persons, 
including the occupants of the cottage on the 
pink land & of two other cottages near by 
which also belonged to pltf. In Feb. 1920, 
deft, substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.’s 
house. There was also an overflow outlet 
to the new tank by which the overflow still 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 
southern boundary of the blue land in a 
trench, springs were tapped & damage was 
said to have resulted from the escape of this 
water on to the surface of the pink land : — 
Held: (1) as Tank Z had been constructed 
simply for supplying water to cattle & horses 
grazing on the blue land & not for the beneflt 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary, & the right to the continuance 
of the overflow did not pass under the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41), 8. 6, now Law of Property Act, 1925 
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223 1. Whether reservation will be 
implied — Easement of necessity — Sup- 
pori — SubscQueni sale by grarUor .] — 
National Trust Cto. v. Western 
Trust Co. (1»12), 21 W. L. li. 671; 
2 W. W. R. 667 ; 4 D. L. R. 465.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 1.— C. 

K i. Land bounded by 

pnvate road.} — Pltf., a lessee, olalmed 
to be entitled to a rlgrht of way ovor a 

a rivate road existent at the time of 
de lease & maintained by the lessor, 
owner of adjoining lands, as one of the 
approaches from the highway to his 
own house, & permitted to be used 
by tenants in prior years without 
objootlon. The leased property as 
described In the lease did not embrace 
this road, but the lessee claimed that 
be Sc prior ooonplers of the leased house 


had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
It : — Held : the lessee was not entitled to 
the right-of-way. — Bread y v. McLen- 
nan (No. 2), [19241 3 W\ W, R. 924 ; 
33 B. O. R. 460.— CAN. 

g If. Land bounded by 

lane.] — A conveyano© or lease of land 
descxibod as abutting on, or bounded 
by. a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or Is 
bounded by, a lane or right of way, is 
equivalent to a grant to the oonvevee 
or lessee of access to & fro over that 
lane or right of way, if tbe ownership 
of the same Is vestM In the conveyor 
or lessor. — Cowushaw v. Ponsford 
(1928), 28 S. R. N. S. W. 331 ; 45 
N. fi. W. W. N. 94.— AUS. 

g 111. .] — The deolsionB 

in England prior to 1881 were not 

4 


uniform on the question whether a 
right of way was a oontlnnous ease- 
ment or not : but the Indian Ease- 
ments Aot adopted the view that it 
was not. Hence on a partition of 
two tenements, a right of way even 
over a well -formed & metalled road 
does not pass to the grantee as a con- 
tinuons easement. It Is this view, as 
enacted in the Act, that most govern 
wherever the Act is in force, In pre- 
ference to the now well-established 
view In England. The wav may, 
however, pass to the grantee if It is an 
easement of necessity ; but an ease- 
ment of way cannot be termed ** neces- 
sary ** though the way was used as a 
way before the partition or even 
though it may be tne most convenient 
or reasonable means of aooess. If in 
fact there is another way. — Narayona 
GaJ APATIRAJU V. RATNATAMMAJI 

(1929). I. L. R. 53 Mad. 449.— IND. 
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(c. 20), s. 62 ; (2) pltf. had no prescriptive 
right to have the water naturally flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which had been constructed for a temporary 
purpose only. — Bartlett v, Tottenham, 
[1932] 1 Ch. 114 ; 101 L. J. Ch. 100 ; 145 
L. T. 686. 

253. Add, Annotations: — As to (1) Apld. Aldridge 
V , Wright, [1929] 2 K. B. 117. Consd. Lid- 
diard v, Waldron, [1934] 1 K. B. 435. Refd. 
Simpson v, W^eber (1925), 133 L. T. 40 ; Greg 
V , Planque, [1930] 1 K. B. 009. As to 
(2) Consd. Aldridge v. Wright, [1929] 2 
K. B. 117 : Borman v, Griflith, [1930] 1 Ch. 
493 ; Bartlett V. Tottenham, [1932] 1 Ch. 114. 

261. Add, Annotations: — As to (1) Refd. Bartlett 
V , Tottenham, [1932] 1 Ch. 114. As to (0) 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117. 

264>. Add, Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add. Annotations : — Refd. Vanderpant v. 
Mayfair Hotel Ct , Ltd., [1930] 1 Ch. 138; 
Liddiard v, Waldren, [1933] 2 K. B. 319. 

267a. Intention to use property for working 

mlU.] — Keewatin Power Co., Ltd. v. Lake 
OF THE Woods Milling Co., Ltd., No. 273a, 
ante, 

271. Add, Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

273a. Right to take water from artificial 

channel — Limited to capacity of channel at 
time of grant.] — In 1894 the Crown, by an 
Ontario patent, granted to applts. the h.ir.ks 
bed of a natural outflow from a very larg - j 
lake, & the adjoining water power. The i 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.’ predecessors in title land the bound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channeL 
made by the grantees with the approval of 
the Crown ; the grants mentioned the mill 
races, but did not expressly include water 
power. Kesps. used water power from the 
channels to work their mills. Water passing 


through the channels & the mill sluices, when 
open, flowed into the river formed by the 
outflow at a point below applts.* works. 
Applts. brought actions to restrain resps. 
from diverting water from the lake : — Held : 
having regard to the circumstances in which 
the grants of 1892 <te 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
tlie purpose of working a mill, & the grant to 
applts. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon ; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill. — Keewatin Power Co., Ltd. 
V . Lake of the Woods Milling Co., Ltd., 
[1930] A. C. 640 ; 100 L. J. P. C. 1 ; 143 L. T. 
033, P. C. « 

274. Add. Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

282. Add, Annotations : — Ah to (2) Apprvd. Gregg 
V, Richards, [1926] Ch. 521. Refd. Hapgood 
V. Martin & Son, Ltd. (1934), 152 L. T. 72. 
As to (3) Dlstd. Aldridge v, Wright, [1929] 
2 K. B. 117. Refd. Liddiard v, Waldron, 
[1933] 2 K. B. 319. 

291. Add Annotations: — AHfo(l) Refd. Simpson 
V. Weber (1925), 133 L. T. 46. As to (2) 
Consd. Bartlett v, Tottenham. [1932] 1 (3h. 

1 14. As to (5) Refd. Beauchamp v. Frome 
Rural District (Jouucil, [I93 7j 4 All F. R. 
318. 

29?/. In the last line of the first paragraph add the 
word “not” after the word “ought.** 

Add, Annotations : — Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co,, 
(1925] Ch. 841. Refd. Winsford Entertain- 
ments V, Winsford U. D. C. (1924), 23 
L. G. R 254 ; Layzell v, Thompson (1926), 
43 T. L. R. 58 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v, Harvey & Sons, 
[1930] A. C. 649 ; Pishenden v, Higgs & Hill, 
Ltd. (1935), 153 L. T. 128. 

309. Add, Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

320. Add. Annotation : — Refd. Birkdalc District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


PART III. SECT. 2. SUB-SECT. 1.--D. 

k 1. RigM of rmy reserved to some 

Qrantees onlj/. )— Mauohan v. Casci 
(1884). 5 O. K. 518.— CAN. 

284 1. Conveyances not simult oncosts 
— Right of way .] — PniLLiPS v, Ross, 
(1920J 1 t). L. R. G05 ; 58 N. S. R. 
326.— CAN. 


PART III. SECT. 3. SUB-SECT. 2. 

•m. The public .] — To a suit by a 
private person agrainst tbe Govt, for a 
u^laratlon of his ownership of a land, 
the acquisition of an easement over it 
by the public is no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by prescription. — Ussan Kasim 
Sait v. Secretary of State for 
India (1923), I. L. R. 47 Mad. 116.— 
IND. 

»p. Mortgagor agcAnai mortgagee .] — 
Where the owner of tbe servient tene- 


ment Is ratgee. of the dominant tene- 
ment for the whole of the proscrlptlvo 
period, the mtgor. in possession of the 
dominant tenement c.annot claim au 
eaHenient against the mtgee. by pro- 
scription. — Walker v. IlENNiaAii, 
[1935] 1 D. L. R. 285.— CAN. 

oi. In land of lessor.] — 

Although a tenant cannot acquire a 
proscriptive right of easement in land 
belonging to his lessor, ho may claim 
a right of easement based on Im- 
memorial user. — Tinkowri, etc. v. 
Ram, etc. (1922), I. L. R. 50 Calc. 
356.— IND. 

sr. Weekly tenant.] — A weekly tenant, 
suing wltho.it joining his landlord, can 
establish a right of way against another 
tenant of the same landlord.- -T allon 
V. Ennis, [1937] I. R. 549.— IR. 

PART 111. SECT. 3, SUB-SECT. 8. 
t i. .] — In India a tenant can 

6 


establish his right to irrigate his field 
from his landlord’s tank bv proof of 
open Sc continuous user from time 
immemorial. — T inkowri, etc. v. Ram, 
etc. (1922), I. L. R. 50 Calc. 356.— 
IND. 

•w. Not right to use railway .] — 
Meaoher V. Canadian Pacific Rt. 
Co. (1912), 42 N. B. R. 46.— CAN. 

•z. Right to trap.] — Rioi Lake Fur 
C o., Ltd. v, McAllister, [1925] 2 
D. L. R. 606 ; 66 0. L. R. 440.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— A. 

826 X. .1 — Pltf. claimed that 

he & his predecessors In title for 
20 years preceding the commencement 
of the action had enjoyed as of light 
a wav for themselves Sc their servants 
on foot Sc with horses, carriages, 
vehicles, cattle, sheep Sc other farming 
stock from the public highway over 
deft.*B land to pltf.'s land Sc. from pltl.'s 
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829. Add, AnnotaMon : — A$ to (1) Refd. Busby v, 
Avgherino, [1928] A. 0. 290. 

846. Add, Annotations : — Generally , Reid. LayzeU 
V, Thompson (1927), 137 L. T. 106 ; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons. ri930] A. 0. 649. 

847. Add, Annotations : — Reid. Stoney v. East- 
bourne R. D. C., [1927] 1 Oh. 367. Hue v, 
Whiteley, [1929] 1 Oh. 440. 

849. Add, Annotation : — FoUd. Willoughby v. 
Eckstein, [1936] 1 All E. 11. 660. 

858. Add, Annotations : — As to (2) Reid. Wirral 
Estates, Ltd. v, Shaw (1932), 48 T. L. R. 
281. Generally, Reid. Wheeler v, Wirral 
Estates, Ltd., [1936] 1 K. B. 294. 

869. Add, Annotation : — Reid. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. C. 366. 

860. Add, Annotation: — As lo (1) Consd. Green v, 
Matthews & Co. (1930), 46 T. L. R. 206. 

861. Add, Annotations: — As to (6) & (6) Folld. 
Green v, Matthews & Co. (1930), 46 T. L. B. 


206. Generally, Reid. Leggo & Son, Ltd. v. 
Wenlock Corpn., [1936] 2 All E. R. 1367. 

861a. ,] — ^A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would bo in contravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Prevention Act, 1876 
(c. 76). — Green v , Matthews & Co, (1930), 
46 T. L. R. 206. 

Annotation : — ^Retd. Leggre & Son, Ltd. v. Wenlock Corpn., 
[1930] 2 AU E. R. 1367. 

863. Add, Annotation : — Reid. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

381. Add, Annotation : — Generally, Retd, Todrick 
V, Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 

389. Add, Annotation : — As to (3) Reid. Slack t. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

399. Add, Annotation : — Consd. Merstham Manor, 
Ltd. V, Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 


land to enoh publlo highway & that 
doft. had wrongfully obstructed him in 
the enjoyment of euch right of way. 
Deft, pleaded that there had been no 
such user or enjoyment of the way 
olalmed by pltf. as supported a ore- 
Borlptiye right or olaun thereto. & 
alleged {inter alia) that deft.*a pre- 
deoessor In title had no knowledge of 
the allemd claim, Sc further, that pltf. 
during the said period of 20 years bad 
himself olalmed the ownership of port 
of the land over which the way was 
claimed to have been enjoyed : — Held : 
deft. *8 predecessor In title In any event 
had had a reasonable opportunity of 
becoming aware of the enjoyment by 
pltf. of a right over his land & for that 
reason the enjoyment of the right of 
way could not be alleged to be secret. — 
Hough v, Taylor, [1927] W. A. L. R. 
OT.—AUS. 

826 zi. ,}—Held : where a person 

has possessory rights over a piece of 
land, the title to the land being vested 
in Oovt., another person may establish 
a right of aooess to a tomb erected on 
Buoh land Sc to worship there. Suoh a 
right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
heoome a oustomary law of the place 
in respect of the persons or things in 
which it is concerned. — Dawson v. 
Rouhab Zamani Begum (Princess) 
(1928), I. L. R. 6 Ran. 466.— IND. 


ta. User as one of ptiblic .) — To con- 
stitute a legal possession of land, not 
only must there he a corporeal 
detention, or that Quasi-detentlon 
which, aooording to the nature of the 
right, is equivalent thereto, hut, also, 
the intention to act as owner of the 
land ; no legal possession is acquired 
by the exercise of a supposed right as 
one of the public. The rear portions of 
pltf.’s Sc deft. *8 lands abutted on a 

S ubllc lone, a strip of land between 
lie fenoe areoted on doft.'s land Sc the 
boundary of the lane being unendoBed. 
Pltf., for over 20 years, believing this 
strip to be a part of the lone, had been 
aooustomed to drive over it to get to 
bis stable, doing so in the exerclso of 
a supposed right as one of the public, 
Sc not as an easement to his land : — 
Held : he had not acquired any right 
to use the strip. — adamb v . Fair- 
weather (1906), 7 O. W. R. 786 ; 8 
O. W. R. 886 ; IS O. L. R. 490.— CAN. 

•b« Dominant dt servient tenement in 
same occupation — Occupation of servient 


tenemeni lorongfuL ] — The time for 
acquisition of an easement by proscrip- 
tion does not run while the dominant 
& servient tenements are in the occu- 

S atiou of the same person, even though 
tie occupation of the servient tenement 
be wron^ul Sc without the privity of 
the true owner. — I nnes v , Ferguson 
, 21 A. R. 323 ; affd, (1895), 
C. R. 703.— CAN. 



PART III. SECT. 3, SUB-SECT. 4.— B, 

839 Iv. .]— Pltfs. &• defts. 

occupy lands very near each other, the 
land of a third party Intervening 
between. Defts. bad been taking 
water, flowing through an artlficl^ 
channel, Into their land, for the purpose 
of Irrigation, for nearly thirty -two or 
tlilrty-flve years without interruption, 
every monsoon through the land of the 
third iierson, by cutting the ridge 
(ail) of a plot of land, belonging to 
pltfs., in one place, Pltfs. sued for 
permanent injimotion to restrain defts. 
from cutting the ail : — Held : defts. 
had acquired a prescription right to take 
water by cutting the ail. — Bipin 
BEHARI GHATAK V, llAMNATH GHATAK 
(1929), I. L. R. 56 Calo. 161.— IND. 

so. Continuous user — Right exercised 
from year to year.] — Held : where deft., 
in an aotiou for trespass to land, claimed 
a light of way by prescription over the 
land, It was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
— Petipas v. Mtette (1913), 12 

E. L. R. 537.— CAN. 

•d. Whether as of right or hy 

permission. ) — PJtf . Sc deft, were the 
owners Sc occupiers of adjoining farms. 
Sc deft, olalmed to have ocquli^, by 
prescription, a right of way over a 
road or track on pltf.'s property. The 
way over pltf.’e property hod been need 
bv deft, whenever he wished to visit 
bis brother or whenever he wished to 
go past his brother's house into the 
main road. Deft, used the way for 
all the purposes for whioh be required 
to use ft in oonneotlon with his farm. 
This user oommenoed at a time when 
pltf. *8 farm was owned by deft. *8 
brother & oontinued through subse- 
(luent changes of oocupanev until Sc 
since pltf, became the owner & occupier 
of the farm. - Pltf. alleged & deft, 
denied that permission had been given 
to deft, to use the road. Sc that the use 
of the road by deft, was not as a right : 
— Held : deft. *8 right of way over the 
road had been established. — Austin v . 


Wright, [19271 W. A. L. R. 65.— 

AUS. 

PART III. SECT. 3. SUB-SECT. 5.— A. 

846 f. Origin of doepnne.] — When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long series 
of years, such enjoyment should bo 
attributed to a legal origin. Sc the ct. 
should presume a grant or an agree- 
ment. — Tinkowri, etc. V. Ram, etc. 
(1922), I. L. R. .60 Colo. 356.— IND. 

PART III. SECT. 8, SUB-SECT. 6.— E. 

■e. Proof of commencement of ten' 
ancy — User immemorial.] — Where 
the origin of a tenancy Is known, but 
the origin of a right of easement has 
not been crocod, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of Immemorial user. 
—Tinkowri, etc. v. Ram, etc. (1922), 
I. L. R. 50 Calc. 366.— IND. 

PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) i. 

t i. S. P. SUBBA Rao V. Lakshmana 
Rao (1925), I. L. R. 49 Mad. 820.— 
IND. 

t ii. .] — Carpet Import Co., 

Ltd. V. Death Sc Co., Ltd., [1927] 
N. Z. L. R. 37.— N.Z. 

PART III. SECT. 8, SUB-SECT. 6.— 

C. (b) U. 

413 i. Evidence that user not of right 
— Parol licence pmnfed during statutory 
period.] — Parol lioenoe is of no moment 
unless it is applied for Sc granted 
within the period of forty years pre- 
scribed by Limitations Act, R. S. O., 
1914, s. 35, in which case it will negative 
the enjoyment of the easement as of 
right for forty years. — Bowes «. Reid, 
[1924] 2 D. L. R. 399 u 54 O. L. R. 
253.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 
C. (b) ill. 

s 1. Way.] — Ferguson v . Innes 

(1896), 24 8. O. R. 703.— CAN. 

PART III. SECT. 8. SUB-SECT. 6.— 
0. (0) i. 

sf. Forty years — Whether conclu- 
sive.] — Limitations Act, R. S. O., 
1914, 8. 85, makes a right which has 
been enjoyed for the full period of 
forty years indefeasible, unless it 
appears that it was enfoyed by virtue 
or some oonsent or agreement expressly 
given by deed or wrltiiig. — Bowes e. 
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435. Add. Annotations : — As to {l)Re!d. Stoneyv. 
Eastbourne R. C. & Devon^ire (1926), 95 
L. J. Ch. 312 ; Williams-Ellis v. Cobb, [1985] 
1 K. B. 310. 

452. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159. 

466. Add. Annotation : — As to (3) Refd. Merstliam 
Manor, Ltd. v. Coulsdon Purley Urban 
District CouncU, [1937] 2 K. B. 77. 


467. Add. Annotation: — ^Dlstd. Wade (Gabriel) & 
English, litd. v. Dixon & Cardus, Ltd., [1937] 
3 Ail E. R. 900. 

467a. .] — Wliere a party is relying upon 

the legal fiction of a lost grant, the ct. will not 
make an order for particulars thereof. — Wadb 
& English, Ltd. v. Dixon & Cardus, Ltd., 
[1937] 3 All E. R. 900 ; 81 Sol. Jo. 703. 

475. Add. Annotation : — Oenerally, Refd. Fishem 
den V. Higgs & Hill, Ltd. (1935), 153 L. T. 
128. 


Part V. — Preservation and Repair of Easements. 

482. Add. Annotation : — Refd. Sack v. Jones, I 483. Add. Annotation : — Refd. Metropolitan Water 
[1925] Ch, 236. I Board ». L. & N. B. Ry. (1924), 131 L. T. 123. 


Part VI. — Extinguishment of Easements 


487. Add. Annotation : — Generally ^ Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

493. Add. Annotations : — As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. 0. 227. 

494. Add. Annotation : — As to (2) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

502. Add. Annotation Swan v Sinclair, 

[1925] A. C. 227. 

505. Add. Annotation: — Refd. Swan v. Smcia:“, 
[1925] A. C. 227. 

511, Add. Annotation: — As to (1) Refd. Swan v. 

Sinclair, [1925] A. C. 227. 

515, For the paragraph in the original volume sub- 
stitute the following paragraph ; — 

Acquiescence In obstruction of way.] — 

In 1870 a row of houses was put up for sale 
bjr auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 


A- being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to with the bonellt of such 
right of way, & that tiie respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet or end garden wall & 
form the right of way. This condition was 
recited in each of th(^ conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots <fc lots 2 & 3 with 
the benefit of subject to the right of way. 
The purchaser of lot 1 lot it for a term of 
fifty years, which expired on June 16, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 3, 
with the benefit & subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 


Reid, [1924] 2 D. L. R. 399; 54 

O. L. R. 253.—CAN. 

433 i. Against whom time computed — 
fieversioner.] — Eisenhaukk v. Why- 
NACHT (1902). 35 N. S. R. 295.— CAN. 

PART HI. SECT, a, SUB-SECT. 6.— 
C. (g) iii. 

448 I. Must be adverse obstruction — 
With knmcledoe <S: assent of servient 
oumer.] — Acta done by the tenant of a 
servient tenement which Interfere with 
the possession of the dominant owner 
do not constitute Interruption of user 
unless the acts are done with the 
knowledge & assent of the servient 
owner as an assertion of adverse right. 

Oircumstanoes in which held that 
temporary obstructions placed periodi- 
cally across an aocess right of way by 
the tenant of the servient tenement, 
without the knowledge or assent of 
the owner of the servient tenement & 
merely for the protection of the tenants 
own crops, had not been placed there 
as an assertion of adverse right ; 
accordingly, interruption of user had 
not been established. — Stevenson v. 
Bonaldson. (19351 S. C. 551.— SCOT. 

PART III. SECT. B, SOB-SECT. 2. 

, sf. Plea of user — Road wUhin well- 
^fined limim — Slight variation of via 
tnta — Suf/leient.}— Bowes v. Reid, 


[1924] 2 1). L. R. 399 ; 54 O. L. R. 
253.— CAN. 

PART IV, SECT. 1. 

sh. Whether assignable.] — In .July, 
1910, deft. & anotlmr granted to .S. n 
right to lay down a tramway through 
deft.’s land for the purpoHc of removing 
S.’s timber. In 1919 S. assigned his 
rights under the agreomont to pltf,, 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
Aug. 1922, placed oImI, ructions across 
the tramway. On a motion for an 
injunction, deft, contended that the 
contract granting the tramline was not 
assignable : — Held ; the ipant was not 
a personal one, & pltf. had an equitable 
interest by assignment from S. in the 
easement. — Macdonald v. Peddle, 
ei923] N. Z. L. R. 987.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 2.— B. 

607 i. Non-user alone as presumption 
of abandonment — Abandonment question 
of fact .] — While mere non-user is not 
sumoient to amount to abandonment 
of a right of way, it is a fact to be taken 
Into consideration, as it is from ail 
such facts that the ot. has to decide 
w’hether or not a clear Intention to 
abandon can be inferred or is indicated. 
Where pltf. & his predecessors in title 

7 


had failed to exorcise a right of way, 
bad fenced off their land, so as to 
shut off the right of way & had omitted 
any specific mention of the right in 
various con voyanocB: — Held: an aban- 
dopmeut woe esDibllshcd. — CURiS'ro- 
idiKitr. OonicN (1924), I. i-. R. 2 Ran. 
534.~1ND. 

608 V. .1 — Non-user Is not of 

Itself evidence of abandonment. — 
NaNTAIS V. l^AZNBK, [19281 4 D. L. U. 
268 ; 69 O. L. R. 318.— CAN. 

608 vi. Onus of proof.] — Lifl* 

COMBE V. Maughan, [19281 8 D. L. R. 
397 ; G2 O. L. R. 328.— CAN. 

g 1. .1 — mutual right of way 

was estabUsbod In 1907 6c 1908 by 
grants oonreylng adjoining parcels of 
land respectively to the predecessors 
In title of pltf. & deft, covering 6 feet 
in width of one parcel Sc 2 feet in width 
of the other, extending from the 
westerly limit of a street westerly for 
75 feet. There was a dispute os to tho 
westerly 15 feet, os to which deft, 
alleged that pltf.’s right of w^ had 
been abandoned : — Held : the evidence 
did not justify tho inference that the 
right of way had been abandoned, 
although It was first used by deft, or 
her predecessor only. — B aker v. 
HARRifl, [1930] 1 D. L R. 364 ; 64 
O. L. R. 513.— CAN. 
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no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, p roposed to build a 
garage on lots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2 ; subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 


the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swan 
V. Sinclair, [1925] A. C. 227 ; 94 L. J. Ch. 
104 ; 132 L. T. 577 ; 89 J. P. 38 ; 41 T. L. R. 
158 ; 22 L. G. R. 705, H. L. 

658. Alternative headnote in 15 R. R. 508, n. : — 

“ Unity of seisin of the land to which a 
right of way is appurtenant, with the land 
over which the way lies, extinguishes the 
right of way. But if there is a subsequent 
severance, the continued use of the way may 
be given in evidence of its necessity, although 
the owner claiming such way of necessity 
has acquired other land through which it 
would be physically possible to make a way ; 
no such way having been in fact made or 
used.” 


Part VII. — Rights of Way 


671. Add, Annotation : — Generally^ Refd. Williams- 
Ellis V, Cobb, [1935] 1 K. B. 310. 

571a. Contiguity between dominant tenement & 
way unnecessary.] — (1) A right of way can 
validly be made appurtenant to land with 
which the way has no physical contiguity, 
but it must be beneficial in respect of the 
occupation of that land. 

Pltf. was the owner of a house in St. Ives, 
Cornwall, & of a private roadway to the south 
of the house leading from a highway to the 
west to garages at the eastern end, which also 
belonged to pltf. Property which included 
the roadway & garages had been convoyed 
to his predecessor in title by N. by a con- 
veyance dated Oct. 15, 1021, which contained 
a reservation to N. & his successors of a 
perpetual right of way along the roadway 
with power to extend it some yards to land 
further east belonging to N., which was 
shown on a plan attached to the conveyance 
& coloured blue. Sub.sequently N. bought 
some land north of the blue land, & by a deed 
dated Mar. 22, 1926, a right to extend the 
roadway to this land was substituted for the 
right to extend it directly on to the blue 
land. The result of this was that when the 
roadway was so extended it could sub- 


stantially only obtain access to the blue land 
over an intervening strip of thb land to the 
north of it. Deft. co. having purchased the 
blue land & the land to the north of it built 
a garage for motor omnibuses on the blue 
land proceeded to extend the roadway 
to the intervening strip & carry it over the 
strip to the blue land. As the part of the blue 
land where the garage stood was much higher 
than the roadway deft, co., in order to obtain 
a gradual slope, continued the roadway on 
pltf.’s land by means of a concrete ramp, 
which by the lime it reached the five foot 
wall between pltf.’s land & the intervening 
strip was almost the height of the wall. 
Pltf. objected strongly to the making of this 
ramp, which made access to his garages more 
difficult, & brought an action claiming (a) that 
defts. had no right of way over the roadway 
for the reason that the right alleged to have 
been given pertained only to the blue land 
to which there was no direct access from the 
roadway ; or alternatively (h) that there had 
been excessive user of the right (i.) by reason 
of the building of the ramp, and (ii.) by 
reason of the user of the roadway for motor 
buses : — Held : it was sufficient that a right 
of way should be beneficial in respect of the 


PART VI. SECT. 3. SUB-SECT. 1. 

1 1. .1 — The unity of the dor- 
mant 6c servient estates in the same 
I>er8on extlnffuishes the easement 
appurtenant to the dominant estate. — 
Tinkowri. kto. t>. Ram, etc. (1922), 
I. L. R. 60 Oalo. 356.~-lND. 

1 ii. Easement of support .} — 

Backus v. Smith (1880), 6 A. R. 341. 
—CAN. 

549 1 . Unitv of possession without 
un^ of seisin — Suspension o f easement 
— Water. ] — Tinkowhi . etc. v. Ram, 
ETC. (1922), I. L. R. 60 Calo, 356.— 

IND. 

n 1. .J — An easement may 

be revived after It has been ex- 
tinffuished. by the union of the domin- 
ant 6c servient tenements in one 


owner, by their subsequent severance, 
provided the easement is apparent, 
oontinuouB 6c essential to the enjoy- 
ment of the dominant tenement. — 
Tinkowri* etc. V, Ram, etc. (1922), 
I. L. R, 60 Colo. 356.— IND. 

PART VI. SECT. 4 . 
tk. Sale of servient tenement for 
taxes under statutory poxoer.] — Under 
Caltrary Charter a sale for taxes of the 
servient tenement does not extlnRulsh 
a true easement. — Hutchinqs t>. CJamp- 
BKLL, Wilson 6c Horne, Ltd., [1924] 
2 D. L. R. 299 r 1 W. W. R. 1070 ; 20 
Alta. L. R. 27.5.— CAN. 

PART VII. SECT. 1, 

566 ii, Agreement between co- 

8 


oumers.J — Deft. & B, each of whoa 
o'svTied ono-half of a lot of land, entered 
into an agreement for a wight of way 
to a building in the rear, each oon- 
tiibuting from his half one. foot nine 
Inches, so as to make a right of wav, 
three feet six inches In width : — Held : 
tbo deed providing for the establish- 
ment of the way must be construed os 
a mutual conveyance from each party 
to the other of an interest in the land 
necessary to be used in common for 
the alleged right of way, & not as an 
agreement to establish a right of way 
by grant or otherwise. — Travis In- 
vestment Co. V. Power, [1925) 1 
D. L. R. 232 : 57 N. S. R. 432.— CAN. 

r. For Badhakath ** read “ Rad- 

HANATH.*' 
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ownership of the land to which it purported 
to be made appurtenant, & there need be 
no physical contiguity between the way Sc 
the dominant tenement ; but (2) there had 
been excessive user in regard both to the 
building of the ramp Sc to the user of the road- 
way for motor omnibuses. — Todrick v. 
Western National Omnibus Co., Ltd., 
[1934] Ch. 561 ; 103 L. J. Ch. 224 ; 151 
L. T. 163 ; 78 Sol. Jo. 318, C. A. 

Armoiation : — As to (1) Consd. Ttc Salviu’s Indentiiix*. Pitt v- 
Durham County Water Board, UJ)38J 2 All E. li. 4 98. 

580. Add, Atinotaiion : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

581 In the cross-references following this case for 
“Church ways.] — See Highways,** substitute 
“Church ways.] — See Ecclesiastical Law, 
p. 307, post,** 

598. Add* Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

607. Add* Annotations : — Dlstd. Aldridge v* Wright, 
[1929] 2 K. B. 117. Apld. Borman v* 
Griffith, [1930 1 Ch. 493. Refd. Liddiard v* 
Waldron, [1933] 2 K. B. 319. 

641. Add* Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

652. Add. Annotation : — Refd. Symos iSc .Taywick 
Associated Properties, Ltd. v. Essex Kivers 
Catcliment Board, [1937] 1 K. B. 548. 

658. Add. Annotation : — Generally y Refd. Blundy, 
Clark & Co. v. London Sc North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

664. Add* Annotation : — Refd. Callard v. Beei;ey, 
[1930] 1 K. B. 353. 

683. Adcf. Annotation: — Refd. CaUard v. Beeney, 
[1930] 1 K. B. 353. 

684, Add* Annotations : — Consd. S. E. Ry. v* 
Cooper, [1924] 1 Ch. 211 ; Todrick v. Western 
National Omnibus Co., [1934] Ch. 190. 

QS7. Add* Citations :—[1924:] 1 Ch. 211; 130 

L. T. 273 ; 88 J. P. 37. 

Add. Annotation: — As to (2) Refd. Birkdale 
District Electric Supply Co. v, Southport 
Corpn., [1926] A. C. 355. 


687a. .] — In 1923 pltf. conveyed a freehold 

farm to defts.* predecessor in title by a deed 
which contained the following words : “ & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
said plan to the field numbered 169.*’ The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor house Sc park : — Held : the dominant 
tenement in tliis grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only. — 
Callard v* Beeney, [1930] 1 K. B. 353 ; 99 
L. J. K. B. 133 ; 142 T. 45. 

Annotation : — Refd. Todrick v. Western National Omnibus 
Co., 11934) Ch. 601. 

687b. .] — Pltf. *8 pn?d(K‘es8or conveyed to 

deft, a certain Ihild of which deft, was tenant, 
Sc granted to him as a means of access to the 
field a right of way “ as at present enjoyed ” 
over a drive which iiassed through the vendor’s 
property. The field ha<l been used mainly 
for agricultiii-al purposes Sc to a small extent 
as a camping ground. Afixu’ tlie convc*yance, 
the number of people using t he field for camp- 
ing Sc eonseipiently passing over tlie drive 
increased considerably, in an acdion for a 
declaration that deft, was not entitled to use 
tlie drive so as Bubstantially to increase the 
burden of the easement over the drive by 
altering its character, nature or extent 
Held : tlie words “ as at )> resent enjoyed ** 
had no i‘eference to the pur])ost's for which 
deft, was using the fiehl nor to the quantity 
of the user, but refer red to the quality of the 
user, i.e.y on foot, witlr horses Sc with vehicles, 
by deft, at the time of ti»e conveyance. — • 
Hurt v. Bowmer, [1937 J 1 All E. K. 797 ; 
53 T. L. R. 325 ; 81 Sol. Jo. 118. 

688a, Excessive user — What amounts to.] — Tod- 
rick V . Western National Omnibus Co., 
TjTD., No. 571a, ante. 


part VII. sect. 2, SUB-SECT. 6. 

602 i. Extent of user of way — Grant 
subject to existing obstr^iction .) — When 
^ of way is granted over land on 
which there exists an obsti-uction at 
the date of the grrant, it is a question 
of mterpretatlon of the ^ant whether 
the easement is subject to the obstruc- 
tion or free from it. — S pear v. Row- 
LAvr. [19241 N. Z. L. R. 801.— N.Z. 


PART VII. SECT. 8. SUB-SECT. 2.— B. 

620 vi, 'A side door In the 

wall of the back g:arden of pltf.’s 
premises opened Into an avenne leading 
to deft. *8 house. Pltf. claimed a rlg:ht 
of way from this door, along the 
avenue, to the avenue ^tes. Pltf.’s 
premises were the end house of a ter- 
race of six similar houses, which formed 

ut ® triangle in the apex of 

J^ch stood deft.’B house. The avenue 
from the latter house ran alongrslde the 
^rden wall of pltf.’s house, & its (rates 
opened on the same street as the front 
entrance of the terrace of houses. All 
seven houses had b€>en built by the 
same person. Sc continued for some 
y^rs In the ownership of members of 
^ family. But, by the will of his 
daughter, who died in 1919, a severance 
2i®^®r«blp as between pltf .*b house & 
deft, s house was created ; &, subse- 


quently, pltf. purchased the fee simple 
of his house. He grave evidence that 
he had entered the premises In 1917 
under an agnreement for a twelve- 
months’ letilugr, & continued as tenarjt 
until he acquired the fee simple 
interest : & that he hod used the door 
in the grardon wall for the purpose of 
brining: in coal & manurti, A of bringr- 
Ingr bicycles In & out. Evidence was 
also griven by the tenant of the 
premises from 1899 to 1907 that ho 
received the key for the door or found 
it hanging in the premises, that bo 
used the door for the puipose of gretting 
in coal & for porters deuverinfir groods, 
that his origdnal landlord, who died in 
1905, used to got a little path con- 
necting the door with the avenue 
cindered, & that he gave up the key 
on the expiration of his tenancy; & 
evidence was given by the tenant frona 
1911 to 1916 that he used the door for 
bringing goods in Sc out & for getting 
in coal & manure. Pltf.’s tenancy 
agreement was not proved, nor wew 
there evidence of any agreement as to 
a right of way or easement. Only one 
other house in the terrace of six houses 
had a back entrance. Sc this back 
entrance, which also opened into deft.’s 
premises, bad become disused before 
action brought. There was no evi- 
dence as to its previous user, nor was 
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there any evidence as f o the origin of 
either back entrance : — Held : pltf. 
had failed to (‘stabllsh Ills claim. — 
M'DoNAon V. Mulholland, [1931 J 
I. 11. 110.— IR. 

PART VII. SECT. 8, SUB-SECT. 2.— D. 

g 1. .1 — Fielder r. Banmister 

(1860), 8 Gr. 257.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 
B. (a). 

683 V. — — .1 — Travis Investment 
Co. r. Power, [19261 1 D. h. R. 232 ; 
57 N. S. R. 432.— CAN. 

si. .1 — Where there was a 

grant of way to & from claimant’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of the grant claimant 
had no building whb-h could bo de- 
scribed as a warehouse, but was then 
contemplating the building of one : — 
Held : when the grant was made the 
parties must have intended to create 
a right of way in connection with the 
warehouse to bo erected iu the future. 
Sc the grant ought to be so considered. 
— Paterson Sc Babil Ltd. v* Otago 
University. [19261 N^. Z, L. R. 19 1. — 
N.Z. 
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700a. .] — Eobbbtson v . Adams (1030), 

09 L. Jo. 301 ; 8vb nom, Kobebtson v. 
Abrahams, 169 L. T. Jo. 306 ; [1930] W. N. 
79. 

702. Add, Annotation: — As to (2) Oonsd. Callard 
V, Beeney, [1930] 1 K. B. 363. 

706. Add, Annotation : — Consd. Callard v, Beeney, 
[1930] 1 K. B. 363. 

710. Add, Annotaiions : — As to (1) Consd. Todrick 
V, Western National Omnibus Co. (1934), 
103 L. J. Oh. 224. Refd. Warwickshire Coal 
Co. V, Coventry Oorpn., [1934] Ch. 488. 

718. Add, Annotation : — Retd. Wllliams-Ellis v, 
Cobb, [1936] 1 K. B. 310. 


721a. Includes motor cars.] — A.-G. v, Hodgson, 
[1922] 2 Oh. 429 ; 91 L. J. Oh. 426 ; 127 
L. T. 329 ; 87 J. P. 121 ; 38 T. L. R. 601 ; 
66 Sol. Jo. 638 ; 20 L. O. R. 426. 

788. Add, Annotations : — Consd. S. B. Ry. v. 
Cooper, [1924] 1 Ch. 211 ; Todrick v. Western 
National Omnibus Co., [1934] Oh. 190. 

740. Add, Annotation : — Retd. Todrick v. Western 
National Omnibus Co. (1934), 103 L. J. Oh. 
224. 

748. Add, Annotation : — Consd. S. B. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

754. Add, Annotations : — Retd. Taylor v, British 
Legal Life Assce. (1926), 94 L. J. Ch. 
284 ; Todrick v. Western National Omnibus 
Co. (1934), 103 L. J. Ch. 224. 


PART VII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

690 1. Limited by user proved — Only 
when terminus ad quern of special 
naiure,\ — Tho ouly oaflea In which 
soryitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of the truffle carried by 
thorn are those casea in which there hs 
some special feature attached to the 
terminus to which the roadway leads, 
as in a way to a mill, kirk, or peat 
moss. — O arstairs v, Spence, [19241 
8. C. 880.— SOOT. 

PART VII. SECT. 6, SUB-SECT. 8 — 
B. (0), 

701 i. Whether over whole width — 
Via frita.l— “The rtfcht of pltf. to a way 
over a fenced drlyeway or lane, 49 feet 
in width, part of a parcel of land owned 
by deft., was held to have been estab- 
lished by prescription, but tho rlifht 
was limited to tho via trita or the part 
of the lane actually used by piti. 8c 
his predecessors In passing over It with 
horses & vobloles. — Pickard v, Kkr- 
NICK. [1920] 1 D. h, K. 493 ; 63 0. L. R. 
225.—CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 
B. <f). 

716 i. Whether \my for general jmr- 

{ loses,] — Where proprietors of certain 
ands sought to interdict the pro- 

E rioter of adjoining lands from oarxing 
uilding materials for dwelling-houses 
over a roadway or track which 
traversed their lands : — Udd : during 
a period defonders had acquired a 
servitude right of aooess for caxt 
traffic ; 8c the fact that the oarting 
had been for agrloultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of aooess by cart for all purposes, 
including the oarting of building 
materials, had been acquired. — C ab- 
stairs V. Spence, [1924 J S. G. 380.— 
SCOT. 

716 il. .] — Where a dominant 

owner, who has acquired a right of 
way over the servient heritage for the 
agricultural uses of his land, seeks to 
use that right of way for non- 
agrloultural purposes, he has a right 
to do BO, pro\ided that additional 
burden Is not thereby Imposed on 
the aervlqnt heritage. — ^M anchehsha 

SORABJl V. ViRJIVAtXABHDAfl JBKI- 
80NDA8 (1926), I. L. R. 60 Bom. 636.— 
IND. 

PART VII. SECT. 6, SUB-SECT. 8.— 

B. (g). 

•k. Includes rioht to eamvats ground — 
Qrading to street Isvel necessary,} — The 
grant of a right of way, implfeoly for 
use as a passage for an automobile, 
oarrles with it the right to oxoavate the 
ground in order to grade It to street 
level.-^SMiTH V, Morris, 11986] O. R. 
260.— CAN. 


PART VII. SECT. 6, SUB-SECT. 8.— 

736 1. Whether corresponding altera- 
tion of user permissible— Interpretation 
of grant.] — ^A right-of-way was granted 
by a memorandum of transfer under the 
Land Transfer Act to the respective 
owners of the dominant tenements, one 
of whom was pltf., “ 8c every part 
thereof (to be ammrtenant to the said 
land)," in the following terms : “ Full 
& free right Sc liberty for themselves 
& each 01 them their & each of their 
respective tenants servants & workmen 
<Sc all persons going to & from (tho 
dominant tenements) to pass & repass 
along tho said piece of land . , . 
hereby intended to be transferred for 
a right-of-way." In an action claiming 
a declaration of right, injunction, & 
damages : — Ifeld : (1) taking into con- 
sideration tho circumstances when tho 
grant was made, as tho ct. was entitled 
to in interpreting the grant, pltf. was 
(jnt.itJed to a doolamtion of right that 
tho right of pltf., etc., to pass & repass 
along & over the land comprised the 
I’lght-of-way was " with or without 
Ijorses & other animals, carts Sc vehicles 
of all descriptions for all reasonable 
purposes of tho farming or other 
occupation " of pltf. ; (2) os the words 
of tho grant made tho way appurtenant 
to the land in tho dominant tenements 
& every part thereof, the way might bo 
used for the purposes for whi(!h such 
land was from time to time used, 
though such purposes might differ 
from tho purposes for which tho 
dominant tenements were used at the 
date of tho grant, — Fim.vell v. Lange, 
[1937] N. Z. L. R. 444 ; 13 N. Z. L. J. 
139.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 8.— 
D. (a). 

764 I. Method of— Whether 

reasonable,] — Deft, leased to pltf. an 
island, standing in a shaUow lake, 
which in the dry season bocame a 
muddy marsh. The land surrounding 
the island belonged to deft., 8c the 
lease provided that pltf. sboula have a 
right of way across It, nothing being 
sedd as to tne mode of exerd^g the 
right. Pltf. having bnllt a trestle 
bridge from the island to the main 
land ; — Held : pltf. *8 mode of user was 
reasonable, & deft, was not JusUfled in 
Interfering with the brld^. — Bur- 
ORART V, Doyle (1897), 84 A. R. 616. 
—CAN. 

•1. Removal of exisUna obstruction 
— Way granted free of oostrucUon,}— 
Where a right of way is granted over 
land on whiob there eziste an obstmo- 
tion at the date of the grant, but fr<^ 
from it, it is for the grantee to get rid 
of the obstruction by his own act. 
The grantor Is not under any obR^tion 
in the absence of a contract to that 
eiloot. — Spear v, Rowlatt, [1984] 
N. 2. L. R. 801.— N.Z. 

sp. AUeration-^arrievsway into 
motorway,}— An easement intended as 
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a driveway may be excavated 8c used 
for a motor if this can be done without 
causing Injury to other lands. — 
Smith v. Morris, [1935] 2 D. L. R. 
780.— CAN. 


PART VII. SECT. 6, SUB-SKOT. 8.— 
D. (b). 

7691. General rule.] — Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement. — S pear v. Rowlatt, [1924] 
N. Z. L. B. 801.— N.Z. 

760 il. .}— Pltf. claimed to be 

entitled to a right of way from his land 
over adjoining grazing or agrloultural 
land of deft, to a publio highway, 8c 
that he was entitled to enter on d^t.'s 
and to effect reasonably necessary 
repairs to the way. Deft, admitted 
that pltf. & his predecessors in title 
bad, since the year 1861, at all times 
of the year passed 8c repassed over a 
defined portion of deft.'s land between 
pltf.’B land 8c the highway: — Held: 
pltf. was entitled to a right of way 8c 
was entitled to enter on the land of 
deft, to effect reasonably necessary 
repairs to the way. — B yrne v, Steele, 
[1932] V. L. R. 143.— AUS. 


PART VII. SECT. 8. 


P 1 . — Deft, having, 

by mnt, a right of way over a strip of 
land, the property of pltf. : — Held : 
pltf, wag entitled to erect a fence 
upon the boundary between the strip 
8c deft.'s land, cdlo\^g deft, reasonable 
aooess by a gate or gates to the way. — 
Lewis v. Wakeung (1923), 64 0. L. R. 
647.— CAN. 


■ I. Whether duty on domi- 

nant owner to close.] — A landowner over 
whose bolding an adjoining owner had 
a general right of way erected a mte 
across the passage over which the right 
existed. There was no intention on the 
part of the servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the wav. The s^vient owner, 
suing by dvll bill, claimed damages 
for the failure 8c reftiBal by the dominant 
owner to close the gate. No actual 
damage was caused : — Held : the gate 
having been erected by the sernent 
owner in the reasonable Sc proper 
exercise of his rights in his own 
property, that an obligation was oast 
upon the dominant owner to shut it. — 
Qboobxqan V, Henry. [1928] 2 1. R. 1. 
— IR. 

s ll, — - — — — .} — When a gate 
is erected across a private road there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after passing or repaaalng on 
the private roa^— H bhbsr v , Oohl, 
(1988] S. A. 8. B. 886.— AUS. 


VoL XIX.— Easements. Oases 788— 898b. 


788. Add. Annotation : — Aa to (2) Held. Roberteon 
V, Adcuns (1980), 69 h, Jo, 801. 

787. Add, Annotations: — As to (3) Consd. Callard 
V, Beeney, [1930] 1 K. B. 353 ; Todrick v. 


WeaiShm National Omnibus Oo. (1934), 103 
L. J. Oh. 224. 

795. Add, Annotation : — to (1) Apld. Oldham v, 
Sheffield Corpn. (1927), 136 L. T. 681. 


Part VIII 

829. Add, Annotations : — Consd. News of the 
World, Ltd. v, Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Hapgood v. Martin 
k Son, Ltd. (1934), 162 L. T. 72. 

830. Add, Annotations: — As /o (1) Folld. Price v. 
HUditch, [1930] 1 Ch. 500. Consd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Ch. 516 ; Pishenden v, Higgs & Hill, 
Ltd. (1935), 163 L. T. 128. As to (3) Consd. 
Sheffield Masonic Hall Co. v, Sheffield Corpn. 
(1932), 48 T. L. R. 336. As to (6) Consd. 
Slack V. Leeds Industrial Co-op. Soc. (1924), 
94 L. J. Ch. 46. is to (10) Refd. News of the 
World, Ltd. v, Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. 

833. Add. Annotation : — As to (1 ) Consd. Fishenden 
V. Higgs & Hill, Ltd. (1935), 163 L. T. 128. 

834. Add, Annotation : — As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

841. Add, Annotation: — As to (3) Consd. News of 
the World, Ltd. v, Fairhead (Allen) & Sons, 
Ltd., [1931] 2 Ch. 402. 

842. Add, Annotations: — As to (2) Consd. Sh: ‘held 
Masonic Hall Co. v. Sheffield Corpn. (193.?) 
48 T. L. R. 336. Refd. Fishenden v. Higgs A 
Hill, Ltd. (1935), 163 L. T. 128. 

850. In passage commencing “ Held : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,” 
for “ 8. 2 ” read “ s. 3.” 

858. Add, Annotations: — Consd. Foster v, Lyons 
(1926), 70 Sol. Jo. 1182. Apld. Hapgood v. 
Martin & Son, Ltd. (1934), 152 L. T. 72. 
Consd. Willoughby v. Eckstein (No. 2). [1937] 
Ch. 167. 

860. Add. Annotation : — Refd. Wdlougliby v. Eck- 
stein (No. 2), [1937] Ch. 107. 

864. Add. Annotation : — Refd. Merstham Manor, 
Ltd. V. Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 

878, Add, Annotation : — Refd. Merstham Manor, 
Ltd. V. Coulsdon & Purley Urban District 
CouncU, [1937] 2 K. B. 77. 

896. Add, Annotation: — As to (1) Refd. Rye r. 

Purcell, [1926] 1 K. B. 446. 

898. Add. Annotations : — As to (1) Folld. Foster v, 
Lyons (1926), 70 Sol. Jo. 1182. Consd. 
Willoughby v. Eckstein *(No. 2), [1937] Ch. 
167. As to (2) Consd. SpiUers, Ltd. v. Cardiff 
Assessment Committee, [1931] 2 K. B. 21. 


. — Light. 

898a. .] — A reservation in a lease 

empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3. — Foster v. Lyons A Co., [1927] 1 Oh. 
219 ; 96 L. J. Ch. 79 ; 136 L. T. 372 ; 70 Sol. 
Jo. 1182. 

Add. Annotation : — Consd. WiJloiigUby v. Kckstoln (Nr). 2), 
[1937] Ch. 1G7. 

898b. .] — Pltf. A deft, were lessees of 

adjoining premises under leases granted by 
a common landlord. Deft, having, as plti*. 
alleged, so rebuilt A altered liis premises as 
to constitute a niiisancf' or illegal obstruction 
to certain of pltf.’s windows, pltf. commenced 
an action for an order [inter alia) directing 
deft, to pull down so much of the buildings 
erected by him as causcnl the nuisance or 
illegal obstruction compinincd of. Subse- 
quently a question was raised as a point of 
law in the defence A brouglit before the ct. 
upon an agreed statement of facts wliether 
the access of light to the windows of pltf. *8 
premises was enjoyed by (lonsent or agree- 
ment expressly given for that purpose by 
deed or writing within Prescription Act, 
1832 (c. 71), s. .3. In the lease under which 
pltf. acquired the promises rights of light or 
other easements ovejr other premises were 
expressly excluded, A the lease was subject 
to all rights A easements belonging to 
adjacent property A to the adjacent buildings 
or any of tlxem being at any time rebuilt 
or altered according to ixlans as to height, 
elevation, extent or othr^rwise as might be 
approved by the ground landlord : -—Held : 
the exception from the lease to pltf. of any 
right to light coupled with the right expressly 
reserved for the adjacent buildings to be 
rebuilt constituted a grant by tiie lessee to 
the lessor of the right to build during the 
term of the lease on the adjacent land (in- 
cluding deft.'s premises), notwithstanding 
the effect of such rebuilding on the light to 
Itf.’s premises, A constituted an agreement 
y pltf. that any enjoyment of liglit to her 
premises was throughout her lease permissive 
only. There was therefore a sufficient agree- 
ment or consent in writing relating to the 
enjoyment of light to the i>ltf.’s premises to 
satisfy the proviso to sect. 3 of Prescription 


■ m. Whore, in 

respect of land held in fee simple 
under Real Property Act, 1886, there 
was a grant to an adjoining owner of 
“ fee A unrestricted right of way,** 
which words, by sect. 89 of the Act, 
imply “ full & free right A liberty 
to pass A repass,** the erection of a 
sate was not In the drciunstances dis- 
closed in evidence an obstruction or 
interforenoe with that right. There 
w a duty on the owner of the dominant 
tenement A others using A enjoying 


the right of way through him in 
normal circumstances to shut the ^te 
after opening A passing through it if 
leaving it open occasions damage 
to the owner of the servient tenement 
or others claiming through him. — 
OoHL V. HENDsa, [1930] S. A. 8. R. 
168.-~AUS. 

PART VIIL SECT. 8, SUB-SECT. 1. 

sk. Joint wall.] — Pltfs. sued for the 
establishment of an easement of light 
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A air through the windows which they 
had built in the southern waiJ between 
their house A deft.*H land. Deft, con- 
tended that the wall wa.< a joint wall 
A therefore acauisitlon of easement of 
light A air was not posRii)lo : — Held : 
the wall being the joint wall of pltfs. 
A deft., the easement of light A air 
through the windows opened in the 
joint wall could not be acquired by 

S rescription. — Naratan Bai^want v, 
HANKAH WaMAN GOVEIKAI, I, L. R. 
[1938] Bom. 53.-— IND. 



Cases 898b— 988. English and Empire Digest Supplement. 


Act, 1832 (c. 71), & to prevent pltf? acquiring 
any statutory right to light under the sect. — 
Willoughby v. Eckstein (No. 2), [1937] Ch. 
107 ; [1937] 1 All E. R. 267 ; 106 L. J. Ch. 86 ; 
166 L. T. 187 ; 63 T. L. R. 261 ; 81 Sol. Jo. 
98. 

905. Add, Annotation : — Refd. Fishenden v, Higgs 
& Hill, Ltd. (1936), 163 L. T. 128. 

910. Add, Annotation : — Consd. Sheffield Masonic 
Hall Co. V, Sheffield Corpn. (1932), 48 T. L. R. 
336. 

911 . Add, Annotations : — Consd. Fishenden v, 
Higgs & Hill, Ltd. (1935), 163 L. T. 128. 
Refd. Smith v. Evangelization Society (Incor- 
porated) Trust (1933), 102 L. J. Ch. 275. 

912. Add, Annotation : — Refd. Fishenden v, Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 

914. Add. Annotation : — As to {I ) Refd. Fishenden 
V. Higgs & Hill, Ltd. (1936), 153 L. T. 128. 

918. Add. Annotation : — As to (2) Consd. Fishenden 
V. Higgs & Hill, Ltd. (1935), 163 L. T. 128. 

920. Add. Annotation : — Generally, Refd. Smith v. 
Evangelization Society (Incorporated) Trust,* 
[1933] Ch. 515. 

923. Add. Annotation: — -As to (1) Refd. Smith \f. 
Evangelization Society (Incorporated) Trust 
(1933), 102 L. J. Ch. 275. 

932. Add, Annotations : — Consd. Sheffield Masonic 
‘ Hall Co. V. Sheffield Corpn. (1932), 48 
T. L. R. 330; Fishendv a v. Higgs & HUl, 
Ltd. (1935), 153 L. T. 128. 

934. Add. Annotation : — Refd. Fishenden v, Higgs 
& Hill. Ltd. (1936), 79 Sol. Jo. 434. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. V, Beattie, Ltd., [1927] 1 Ch. 76; 96 
L. J. Ch. 16; 136 L. T. 218; 42 T. L. R. 
701 ; 70 Sol. Jo. 917. 

Annotation: — Consd. FisUondon v. Hi^srs & Hill, Ltd. (1935), 
153 L. T. 128. 

934b. .] — A right of light by prescription to 

a room in a residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pltf. owned a freehold house built in & 
occupied since 1907, & continuously having 
adequate light to the windows & openings, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 


intimation to pltf., building operations were 
begun on deft.^s premises, the boundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, Sd on Feb. 15 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft, not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction & damages : 
— Held: (1) pltf.’s right of light to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past ; (2) in the circumstances, the case 

was not one for a mandatory injunction. — • 
Price v, Hilditch, [1930] 1 Ch. 600 ; 99 
L. J. Ch. 299 ; 143 L. T. 33. 

AnnotcUion : — A 8 to (1) Refd. Smith tj. Evangelization 
Society (Incorporated) Trust, [1933] (3h. 515. 


934c. .] — The burden on a servient tenement 

cannot be increased by any merely voluntary 
action of the owner of the dominant tenement. 

In an action to restrain interference with 
light to a window in a room lighted also, 
at the beginning of the period of twenty 
years before action brought, by skylights 
which during that period were blocked up 
but which though not ancient' lights could 
not have been obstructed except by the 
action of the owner of the dominant tenement 
himself, the ct. in deciding the issue as to 
nuisance must treat the skylights as rein- 
stated & will not disregard the vertical light 
which the skylights would afford, even if it 
is established that for some purposes of user 
that vertical light would be unsatisfactory. 
— Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515 ; 102 
L. J. Ch. 275 ; 149 L. T. 6 ; 49 T. L. R. 
262, C. A. 

934d. Light received through windows on different 
sides of building — Extent of right to each 
window.] — When a room in a building 
receives light through windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 
only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause a nuisance. — Sheffield Masonic Hall 
Co., Ltd. v. Sheffield Corpn., [1932] 2 Ch. 
17 ; 101 L. J. Ch. 328 ; 147 L. T. 474 ; 48 
T. L. R. 336. 

Annotcdions : — Refd. Smith v. Evangelization Society (In- 
corporated Trust (1933), 149 L. T. 6 ; Fishenden v. Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 

938. Add. Annotation : — Refd. Fishenden v, Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 


PART VIII. SECT. 4. SUB-SECT. 1.— B. 

911 viil. .] — Held : intcrpi'ctlng 

the tei*m “ ordinary light ” in a 
common -sense manner, a pltf. is not 
claiming more than ordinary light 
hocause ho claims a reasonable amount 
of direct light where he may expect to 
find it in a room laterally lighted, & 
the deprivation of such direct light 
may be taken into account in consider- 
ing the effect of a deprivation of light 
by on obstruction on the servient 
tenement. If so much latitude be 


not given to the expression “ ordinary 
light ” the flexibility of the legal 
principle stressed in CoUs v. Home d: 
CoUmtal Stores is lost & a rirfd standard 
set up by experts is introduced. 

Pltf 8. were the owners in fee of 
certain premises in which they had for 
many years carried on the manufacture 
& repair of cotton & Jute ba^ & the 
colour printing of same. The said 
premises had been re-built by them in 
or about the year 1903. In May, 1934, 
defts. demoUshed a theatre, their 
property, 3c constructed a new theatre 
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of a much greater height upon the site. 
The light which pltfs.' premises had 
enjoyed was diminished as a result, & 
pltfs. alleged that their business 
suffered in consequence. Pltfs. brought 
an aotion olaiming an injunction to 
restrain defts. from permitting to 
remain any portion of the said theatre 
which had caused or would cause a 
nuisance or illegal obstruction to the 
access of light to the windows of 
pltfs.* premises. — Smyth & Smyth v. 
Dublin Theatre Co., Ltd., [1936] 
I. R. 692.— IR. 



Vol. XIZ. — ^Easements. Cases 940—1117. 


940. Add, Annotation : — to (6) Refd. Fishenden 
V, Higgs & Hill, Ltd. (1936). 153 L. T. 128. 

942. Add. Annotation : — As to {!) Refd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 

953. Add. A.nnotaiion8 : — As to {^) Consd. Price v. 
Hilditch, [1930] 1 Ch. 500. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. 

956. Add. Annotations : — Consd. Slack v. Leeds 
Industrial Co-op. Society, [1924] 2 Ch. 475. 
Refd. Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515. 

982. Add. Annotations: — As (1) Refd. Slack r. 

Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475 ; 
Smith V. Evangelization Society (Incor- 
porated) Trust, [1933] Ch. 515. 

983. Add. Annotations : — As to (2) Refd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Smith t;. Evangeli- 
zation Society (Incorporated) Trust, [1933] 
Ch. 515. 

985. Add. Annotations : — Consd. News of the World, 
Ltd. V. Fairhead Allen) & Sons, Ltd., [1931] 
2 Ch. 402 ; Smitl v. Evangelization Society 
(Incorporated) Trust, [1933] Ch. 515. 


987a. Increase of burden on servient tene- 

ment.] — An owner of ancient light cannot so 
diminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lord Lindlky in 
Colls V. Home <fc Colonial Stores^ No, 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
with this paramount principle. If, there- 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 
old & new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owner 
cannot ask the ct. to measure the nuisance, 
if any, by treating the rest of the new window, 
rendered obstnictible by his own act, as 
blocked up. — News op the World, Ltd. v. 
Fairhead (Ali^n) & Sons, Ltd., [1931] 2 
Ch. 402 ; 100 L. J. Ch. 394 ; 140 L. T. 11. 

Annotation: — Refd. Smith v. li' canffolizatlon Society (In- 
corporated) Truiit (1933)> 149 L. T. 0. 


Part IX. — Water. 


997a. Water from pond.] — A right to 

take water from the pond of another is a 
mere easement, not a profit d prertdrt . — 
Manning v. Wasdale (1836), 5 Ad. & I'’, i 
758 ; 2 Har. & W. 431 ; 1 Nev. & P. K. H. ‘ 
172 ; 6 L. J. K. B. 69 ; 111 E. R. 1353. 

Annotations : — Apld. Franks r. QnJnseo (1839), 2 Will. Woll. 

& H. 58 ; Race v. Ward (1855), 4 E. & B. 702. 

1012. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1016. Add. Annotation : — Apld. Attwood v. Llav 
Main Collieries (1925), 70 Sol. Jo. 265. 

1046. Add. Annotation : — Consd. Bartlett v. Tot- 
tenham, [1932] 1 Ch. 114. 


1054. Add. Annotation : — As fo (2) Consd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. 

1055. Add. Annotation: — Refd. Bartlett v. Tot- 
tenham, [1932] ] Ch. 114. 

1055a. .] — Bartle'i’t v. Toti'enham, 

No. 252a, ante. 

1070. Add, Annotation : — As to (1) Consd, Kee- 
watin Power Co., Ltd. v. Jjake of the Woods 
Milling Co., [1930] A. C, (MO. 

1092a. — — . 1 — Green v. Maithews &; Co., 

No. 36 1 a, ante. 

1117. Add. Annotations -Consd. Ilford TI. 1). O. 
V. Beal Judd. [1925] 1 K. B. 671. 

Refd. Noble v. Harrison, [1926] 2 K. B. 
.332. 


PART IX. SECT, 2. SUB-SECT. 2.— A. 

1000 1. Subterraneous water .) — The 
principles of Enyrlish law regardinK 
underground streams (defined or un- 
deOued) do not apply to irrigation 
channels taking sub -surface water In 
ludla. — Basavana Gown v. Narayana 
Hkddi (1930), I. L. R. 54 Mad. 793.-- 
IND. 

PART IX. SECT. 2, SUB-SECT. 2.— B. 

si. By natural right.) — Applt. & resp. 
were the owners of adjoining agri- 
cultural farms, the natural fall of which 
'' as from that of resp. to that of applt. 
In the farming of nls property resp. 
kept open certain surface drains con- 
structed many years before, the effect 
of which was to convoy the surface 
water from his farm to that of applt. 
On a claim by applt. for an injunction 
to restrain resp.’g action : — Held : 
when two contiguous fields, one of 
which stands upon higher mund than 
the other, belong to dinerent pro- 
prietors, nature Itself may be said to 
constitute a servitudlp on the inferior 
tenement by which It is obliged to 
receive the water which falls from the 
superior ; & If the water which would 
otherwise fall from the higher ground 
without hTirtlng the inferior tenement 


should bo collected In one body by the 
owner of tbo superior in the natural 
use of his property for draining or 
otherwise Improving It, the owner of 
the Inferior is, without the positive 
constitution of any servitude, bound 
to receive that body of wat<3r on 
his proi>erty. Injunction refused. — 
Bailey v. vilb, [1930J N. Z. L. R. 
829.— N.Z. 

PART IX. SECT. 2» SUB-SECT. 2.— C. 

1036 ill. .1 — Cartkb r. Suddaby 

(Ont.). 119271 1 D. L. R. 812.— CAN. 

PART IX. SECT. 2, SUB-SECT. 8.— 
D. (0). 

o i. .] — Held : pltf. corrm. 

had obtained by prescription an ease- 
ment to cast upon the land of defts. 
surface waters to tlie same extent as 
at a date 20 yeatrs before the commence- 
ment of the action, but it had no right 
to Increase the volume & force of the 
current beyond that which existed 
20 years ago. to the extent to which the 
voliune & force of the current at times 
of flood was now greater than It was 
20 years ago, pltf. corpn. was a tres- 
passer. — WEflT FLAMBOROUOH V. 
PRETU8KI. [19311 1 D. L. R. 520 ; 66 
O. L. R. 210.~-CAN. 
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PABT IX. SECT. S. 

1133 111, .1— FoiiTiN V. Caron 

(Can.), [1927] 4 D. L. R. 936.— CAN. 

tm. Irrigation from tank — Prescrip- 
tion by lessee.) — In India, e tenant can 
ostablish his right to Irrigate his field 
from his landlord’s tank by proof of 
open & continuous user froiri time 
Immornorial. — Tinkowrt. etc. v. Ram, 
KTO. (1922), I. L. It. .50 Calc. 356.— 
IND. 

PART IX. SECT. 4. 

an. Unity of seisin for different 
estates — Enjoyment of irrigation rights 
continued by tenarU.) — Where the ten- 
ancy in execution of a rent decree was 
sold & purchased by the landlord, but 
the tenant continued In occupation in 
the imdlsturbed enjoyment of the right 
of Irrigation Sc the rent was substan- 
tially enhanced : — Held : in such clr- 
oumstances the right of irrigation was 
not extlninilshed, but moineutarily 
suspended k revived. — Tinkowri, etc., 
V. Ram, etc. (1922), I. L. R. 50 Colo. 
356.— IND. 

sp. Right to water for mill — Limited 
to existence of dam.) — Riverin & 
Belanger v. Price Bros., Ltd., 
[1932] 3 D. L. R. 730.— CAN. 



Cases 1140— 1828b. English and Empibe Digest Supplement. 


Part X.- 

1140. Add, Annotations : — As to (1) Refd. EUiofcfc 
V. Bum, [1934] 1 K. B. 109 ; Its Beckermet 
Mining Oo., Ltd.’s Application, [1938] 1 
All E. R. 389. 

1150. Add, Annotation : — As to (1) Refd. Elliott v. 
Burn, [1984] 1 K. B. 109. 

1162. Add, Annotation : — Refd. Warwickshire Coal 
Oo. V, Coventry Oorpn., [1934] Oh. 488. 

1166. Add, Annotations: — ^Refd. Waring v. Poden, 
Waring v. Booth Crushed Gravel Co. (1931). 
101 L, J. Ch. 33 ; Warwickshire Coal Co. v. 
Coventry Coipn., [1934] Ch. 488 ; Re 
Wilson Syndicate Conveyance, Wilson v, 
Shorrock, [1938] 3 All E. K. 699. 

1156. Add, Annotation : — Refd. I. B. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
683. 

1157. Add, Annotations : — Consd. Warwickshire 
Coal Co. V, Coventry Corpn., [1934] Ch. 488; 
Wath-upon-Dearne Urban District Council v. 
Brown & Co., [1936] Ch. 172. 

1166. Add. Annotation : — Refd. Graigola Merthyr* 
Oo. V. Swansea Corpn., [1928] Ch. 31. | 

1174. Add. Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

1193. Add, Annotation : — Consd. Ilford U. D. C. 
V, Beal & Judd, [1925] 1 I . B. 671. 


Support. 

1197. Add, Annotations: — Consd. Warwickshire 
Coal Oo. V. Coventry Corpn., [1934] Ch. 488. 
Refd. Wath-upon-Deame Urban District 
Council V. Brown & Co., [1936] Ch. 172. 

1108. Add. Annotation : — Refd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Oh. 488. 

1206. Add, Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

1223. Add, Annotation Apld. Sack t). Jones, 
[1925] Ch. 236. 

1226a. Whether party-wall entitled to support—- 
From adjacent building.] — Pltf. & deft, were 
the owners of adjoining houses, separated by 
a party -wall, & with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, drag^ng the party -wall over, & 
thereby damaging pltf.’s house : — Held : 
Itf.’s allegations had not been substantiated 
y the evidence. Semble : even if they had 
been substantiated pltf. would have had no 
caiise of action. — Sack v. Jones, [1925] Ch. 
235 ; 94 L. J. Oh. 229 ; 133 L. T. 129. 

1231. Add, Annotations: — As to (1) Refd. Honey- 
will & Stein, Ltd. v, Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. As to (2) Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


Part XI. — Miscellaneous Easements. 


1247a. .] — Pltf.’s statement of claim 

contained a claim for infringement of pltf.’e 
right to light from ancient windows & a 
further claim for nuisance alleging that the 
carrying up of deft.’s building to a greater 
height had interfered with the proper escape 
of smoke & fumes from pltf.’s chimneys & 
such interference had caused a nuisance to the 
pltf. ; — Held : having regard to Bryant v. 
LefctwTf No. 349, the claim for nuisance 
disclosed no cause of action & should be 
struck out . The ct. is entitled to deal with 
the law as it think it stands. — Willoughby 
V. Eckstein, [1936] 1 All E. R. 650, C. A, 


1270. Add, Annotations : — Refd. Vanderpant r. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 
Chesham (Lord) v, Chesham Urban District 
Council (1936), 79 Sol. Jo. 463. 

1282. Add. Annotations : — Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 588. Refd. 
Back V. Daniels (1924), 69 Sol. Jo. 160; 
Hackney B. C. v. Metropolitan Asylums 
Board (1924), 131 L. T. 186. 

1822a. To attach creeper to wall.] — Simpson v. 
Weber, No. 204a, ante. 

1322b. To attach post to wall.] — Simpson v, Weber- 
No. 204a, ante. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a). 

1189 ill. .] — Every owner 

of land In Its natural state has a 
light to lateral support of hJs land by 
the adjacent land of another laudowuier. 
Such a right is not an easement, but Is 
a right of property. The ct. will 
intortoro by Injunction to prevent 
trroparablo damage to land when any- 
thing la done by the owner of the 
adjacent land In his own land bo os to 
let the former land Blip or go down or 
subside even If no actual damages are 
sustained by the former land. — 
Tamluk Thadinq & MANurAcruiuNO 
Co., Ltd. V. Nabadwipchandra Nandi 
(1932), I. L. R. 59 CJalc. 363.— IND. 

PART X. SECT. 1. SUB-SECT. 1.— 
A. (b). 

1143 i. Oeneral rule — Supmrt in 
natural atate .) — A person must not 
oxoavate on his land so as to destroy 


the lateral support sudloivnt to main- 
tain the soil on his neighbour's adjoin 
lug land In Its natural state. — M etro- 
rouTAN Life Asbubancr Co. v. 
McQueen, (19241 2 D. L. R. 942 ; 2 
W. W. K. 981.— CAN. 

PART X. SECT. t. SUB-SECT. 1.— 
B. (b). 

1189 i. Weight of Iruilding contrUmt- 
ing to 8ubsidence,]—\VhGTO a person by 
an excavation on his land causes sub- 
sidence on bis neighbour's laud, 
because of the added weight of a build - 
lug thereon, he is net liable. The 
nmghbour is not entitled to suffloient 
support to maintain hie building. — 
Mktropoutan Life AseuRANCE Oo. 
V. MoQubbn, [1924] 2 D. L. R. 942 : 
2 W. W. R. 981.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— C. 

$q. No right of support — Demolition 
of adjoining building — Wlieiher negli- 


gence, i— Where no right of support 
exists, the mere demolition of a buflding 
resulting in the removal of support 
revlously enjoyed by an adjoining 
uildlng does not constitute neglironce 
provided that due warning of the 
demolition is given.— United Build- 
ing Society v. Lennon, Ltd., [1034] 
App. D. 149.— S. AF. 

PART X. SECT. 3, SUBjSECT. 2. 

p i. .] — An oiHining in the soil, 

not reaching the sub-soil, & not proved 
to be consequent upon excavations in 
the adjacent land, is not actionable 
against the excavator. — Citadel 
HuicK, Ltd. v. Garneau, [1937] 3 
1). L. K. 169.— CAN. 

PART XI. SECT. 11, 

ar. i?unai.]— A right to bury dead 
bodies is not a right of easement.^ — 
Sheo Raj Chamah w. Mudeeb Khan 
(1934), I. L. R. 57 All. 166.— IND. 
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VoL XEC.— Easements. Oases 1880a— '1444a. 


Part XII. — Disturbance of Easements. 


1330a. .] — Pbnwarden v. Ching (1829), 

Mood. & M. 400 ; 173 E. R. 1203, N. P. 

Annotations: — Consd. Bryant v. Foot (1867), L. R. 2 Q. B. 
161 ; Dalton v, Angua (1881), 6 App. Cas. 740. 

1339a. Power to make grant must be shown.] — 

Paine & Co., Ltd. v. St. Neots Gas & Coke 
Co., [1938] 4 All E. R. 692 ; 65 T. L. R, 160. 

1362. Annotation : — As to (2) Consd. Free- 

born V, Leeming, [1926] 1 K. B. 160. 

1356. Add. Annotationa : — Aa to (1) Held. West 
Midlands Joint Electricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 96 J. P. 
169. As to (2) Consd. Slack v. Leeds In- 
dustrial Co-op. Soc., [1924] 2 Ch. 476 ; 
Horton’s Estate v. Beattie (1926), 42 T. L. R. 
701. Apld. Price v. Hilditch, [1930] 1 Ch. 600. 
Consd. Fishenden v. Higgs <fc Hill, Ltd. (1936), 
163 L. T. 128. Reid. Farnworth v, Man- 
chester City Corpn., [1929J 1 K. B. 53:{. 
Generally y Refd. Wiltshire Bacon Co. v. 
Associated Cinem^i. Properties, Ltd., [19381 
Ch. 268. 

1396. Add. Annotation: — As to (1) Refd. Medcalf 
V. Strawbridge, Ltd., [1937] 2 K. B. 102. 

1396. Add. Annotation : — Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 

1399. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1868 

(c. 27), s. 2, confers on the Ct. of Ch. juris- 
diction to award damages in lieu ef In- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act b> | 
Statute Law Revision & Civil Procedure Act, ; 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s, 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
t^en place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industrial Co-operative Society, 
Ltd. V. Slack, [1924] A. C. 861 ; 93 L. J. Ch. 
436 ; 131 L. T. 710 ; 40 T. L. R. 746 ; 68 
Sol. Jo. 716, H. L. ; revsg. S. C. svb nom. 
Slack v. Leeds Industrial Co-operative | 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; sub- 
sequent proceedings^ [1924] 2 Ch. 476, C. A. 

Annotations: — Consd. Blshenden v. Higgs & Hill, I^td. (lOS.y, 
153 L. T. 128. Refd. Peech v. Best (1930), 99 L. J. K. B. 
637. 

1399a. .] — In an action brought by pltf. 

against deft, society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an | 
CM^tionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 


& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would bo small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co, 
(1889), 43 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1868 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a mafority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision. & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits : — Held : the 
findings of the judge brought the case within 
the “ good working rule” suggested by A. L. 
Smith, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1366, antCy as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Anaendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colls V. Home d: Colonial Stores,^ No. 830, 
ante ; therefore, there being evidence to 
suppoi’t the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, &; in ^ 
lieu thereof an inquiry direct ed as to dauiages. 
— Slacjk V, Leeds Induhtbiai. Co-operative 
Society, I^d., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
46, C. A. 

Annotation Consd. FiHhouden r. & Hill, Ltd. (1935), 

153 L. T. 128. 

1406a. Erection of building Interfered with 

acquiesced in by defendant.] — Where pltf. & 
deft, held adjoining pieces of CTOund under a 
common landlord, & pltf., with the licence of 
the landlord, <te without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building ae 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v. Wilson (1856), 3 
W. R. 378. 

1408. Add. Annotations : — As to {I ) Consd. Black 
V. Leeds Industrial (3n-op. .Soc. (1924), 04 
L. J. Ch. 46. Refd. Fishenden v. Higgs & 
Hill, IM. (1936), 163 L. T. 128. 

1419. Add. Citation : — 11 Jur. N. B. 676. 

1433a. .] — Price v. Hilditch, No. 

034b, ante. 

1442a. Against lessee — Freeholder not party 

to action — Light.] — Barnes v. Allen (1927), 
64 L. Jo. 92 ; 164 L. T. Jo. 83. 

1444a. .] — Slack v. Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante. 


PART XII. SECJT. 2, SUB-SE(rr. 2.— 
B. (»). 

•t. Mortoagee — Though not in pos- 
session .] — A mtgee. of land, thou^b not 
in pcaaesaion, baa a right to bare bia 
left tmlmpaired. Sc if the owner 
of adjomiiigla&d excaratw on tbe mort- 


red land, altbongb the mtgee. inay 
b be entitled to maintain an a<3tion 
trefrpaea, he has a right of acBon 
injunction or damagea. independent 
3 tny that tbe owner of the mortg^ed 

d might have.— Mktbopoutan LiP^ 

3 X 7 RANOR Co. V. McQueen, [1924] 


2 D. L. R. 942 ; 2 W. W. R. 981.— 

CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— 
D, (b) 1. 

1451 HI. .1 — Under SpecUlo 

Relief Act. 1877, the question of an 



Cases 1444b— 1690. ErroLiSH and Empire Dmest Supplement. 


1444b. .] — Fishenden v. Higgs & Hill, Ltd. 

(1035), 163 L. T. 128 ; 79 Sol. Jo. 434, C. A. 

1468. Add. Annotation : — Consd. Fishenden v. 
Higgs & Hill, Ltd. (1936), 163 L. T. 128. 


1471. Add. Annotations : — FoUd. Horton’s Estate 
17. Beattie (1926), 42 T. L. R. 701. Consd. 
Sheffield Masonic Hall Co. v. Sheffield Corpn. 
(1932), 48 T. L. R. 336. Apld. Hapgood v. 
Martin & Son, Ltd. (1934), 152 L. T. 72. 


Part XIII. — Profits a Prendre. 


1490. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

1494. After this case add : — 

.] — stat. Frauds, s. 4, is now 

replaced by Law of Property Act, 1925 
(c. 20), s. 40. 

1496. Add. Annotation : — Refd. Re Timber Regula- 
tions, Refund of Dues under, [1936] A. C. 184. 

1497. Add. Annotations : — Consd, Peech v. Best 
(1930), 99 L. J. K. B. 537. Apld. NichoUs v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Refd. Wenner v. Morris (1936), 79 Sol. Jo. 
252 ; NichoUs v. Ely Beet Sugar Factory, 
Ltd., [1930] Ch. 343. 

1409. Add. Annotations: — As to (1) Refd. Peech 
V. Best (1930), 99 L. J. K. B. 537. As to (2) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 

• 537. 


1501. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

1503. Add. Annotation : — Generally^ Refd. Stoney 
V. Eastbourne R. C. & Devonshire (1926), 95 
L. J. K. B. 312. 

1511. Add. Annotation : — Refd. Oleobury Mortimer 
Rural District Coimcil v. Childe, [1933] 2 
K. B. 368. 

1528. Add. Annotation : — Refd. Todrick v. Western 
National Omnibus Co. (1934), 103 L. J. Ch. 
224. 

1570. Add. Annotation: — As to (2) Refd. The 
Fagemes, [1926] P. 185. 

1589. Add. Annotations : — Refd. Abrahams v. Mac 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
[1928] 2 K. B. 117. 

1590. Add. Annotation : — As to (1) Consd. NichoUs 
V. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 


injunction to restrain a party from 
erecting a building so os to iiiterfei'c 
with his neighbour’s (msementa of light 
& air presents Itself In a dllTerent light 
to what it does in the English ots. ; & 
the ct. has a discretion. ^ may issue 
,an Injunction where the Injury is such 
that peoimiary oomponfiatlon would 
not afford adequate relief. — Mahomed 
Auzam Ismail v. Jaoanath Jamnadah 
(1925). 1. L. R. 3 Ran. 230.-— IND. 


PART XIII, SECT, 3. 

sk. IHqht of cuUivation.]- A. died 
in 1908 iiitoKtttte, leaving a widow & 
thirteen children, lie loft a farm 


consisting of about 100 acres. The 
widow died in 1914. In 1927 & 1928 
the yt. John River I’ow’cr Co. acquired 
from each of tlio heirs all their int/crost 
in 7 Sz G-tenths acres of the farm. 
Each deed contained the following 
clause : ** Except ing & reserving, 

however, unto the said grantors, their 
heir & assigns Iho right to cultivate 
niiy ]>art of tlio above described lands 
not damaged by the tiowage due to the 
development at Grand Falls ” : — 
Held: pltf.’s interest was a yrojlt d 
prendre, ^ the reservation above must 
1)0 treated as a grant dc novo to each 
of the heirs.— Akkhley v. Rellefleur 
(1937), 12 M. P. K. 299.- <?AN. 


PART XlII. SECT. 4. SUB-SECT. 1.— A. 

iw. Who may acquire — Public.] — 
Though the public cannot acquire 
ownership of a land , it can acq uiro profits 
d prendre over it by grant. — Ussan 
Kasim Sait v. Secretary of State 
FOR India (1923), 1. L. R. 47 Mad. 
116.— IND. 

PART XlII. SECT. 4. SUB-SECT. 2.— B. 

1636 I. T/tc puhlie ,] — Though the 
public cannot acquire ownership of a 
land, it can acquire profits d prendre 
over it by prescription. — Ussan Kabim 
Sait v. Secretary of State for 
India (1923), J. L. R. 47 Mad. 116.— 
IND. 
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VoL XIX. Cfases la— 90a. 


ECCLESIASTICAL LAW. 


Part 1. — I 

la. Church Assembly — Legislative Committee.] — 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity^ — R. v. Church Assembly 
Legislative Committee, Ex p. Haynes 
Smith, [1928] 1 K. B. 411; 97 L. J. K. B. 
222 ; 138 L. T. 399 ; 44 T. L. U. 68 ; 71 Sol. 
Jo. 947, D. C. 

2a. Compulsory acquisition of freehold in premises 
used for “ public religious worship — Part 
of public only admitted.] — Two tenements 
known respectively as “ the Salvation Army 
Hall ” or “ the Cit adel of the Salvation Army, 
Weston-super-Mare ” “ the Young People’s 

Hall ” & comprised in one lease were held 
under a trust deed executed after the lease 
upon trust to be used as a place of worship. 
The Salvation Army Hall was in fact used 
for religious worship : the rooms in the upper 
part of the Young People’s Hall were used 
for teaching. The tv^o buildings were 
separated by a yard. Tlie lessees, in pur- 
suance of the powers given by Place.s of 
Worship (Enfranchisement) Act, 19?0 .'0), 

gave to the lessors notice in writing re(juirmg 
the lessors to treat contract & agree with ti. 


n General. 

lessees for the sale to the lessees of all the 
lessors’ estate & interest in the premises, 
subject to the provisions of the Act, & to give 
particulars of the lessors’ estate & interest 
in the premises & of their claims in respect 
thereof & of their claim for compensation. 
The lessors contended that under the trust 
deed the premises demised by the lease were 
not held on trust for the purposes of a place 
of worship, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the lessees 
were not entitled, under the Act or otherwise, 
to acquire the freehold reversion in all or any 
part of the premises, & an injunction to 
restrain them from proceeding under the 
notice: — Held: (1) public religious wor- 
ship ” may include worship to which, on 
any or all occasions, only certain sections 
of the public are admitted ; (2) a trust 

for the use of premises for the purposes 
of public religious worship is carried out 
although minor parts of the premises are 
not so used. — Stradling v. Higgins, [1932] 
1 Oh. 143; 101 L. J. Cb. 119; 146 L. T. 
383. 

2b. Minor parts of premises not so used.] — 

Stradling v. Higgins, No. 2a, ante. 


Part III. — Constitution of the Church of England. 


16. Add. Annotation}^ : — As to (4) Refd. Wickham - 
brook Parochial (’hiirch Council v. Croxford, 
[1935] 2 K. H. 417. Generally. Refd. R. lu 
North, Exp. Oak(‘y (1026), 43'T. L. R. 60. 

19. Add. Annotations: — Refd. GottlifXe v. 
Edelston, [1930] 2 IC. B. 378 ; Re Ogden, 
Brydon v. Samuel, [1933] Ch. 078. 

41. Add, Annotation : — As to (2) Consd. Notley v. 
Birmingham (Bp.), [1931] 1 Ch. 529. 

70. Add. Annotation : — As to {1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

90a. Right of public to attend.] — Under Icttos 
patent from the Crown & statutes pursuant 
thereto Westminster Abbey is made a Royal 
Peculiar the govt, of which belongs to the 
dean. Applt. was a professional guide for 
sightseers, &, after a special pemiit to him 
to act as a guide to the Abbey had elapsed, 
the dean made an order that he was to be 
excluded therefrom. On a subsequent day, 
which was neither a Sunday nor a holy day, 
applt. was in the Abbey during divine service 
wearing his ordinary guide’s badge, when 
resp., a police constable, after havii^ re- 
quested him to leave, ejected him without 


unnecessary violence. Applt. laid an in- 
formation in the police ct. against resp. for 
liaving unlawfully assaulted him. Applt. 
made no claim to be a parishioner of the 
Abbey, <te could produce no evidence of per- 
mission having been given to him to be there, 
but it was f(3und tliat there had been no 
misconduct by him on the day of bis ejection. 
The magistrate dismissed the information. 
On a case staffed which set out these facts : — 
Held : the dean had authority to make the 
order excluding applt. ; on applt. ’s refusal 
to leave when requested resy). was justified 
in ejecting him ; <fc, therefore, the magistrate 
had rightly dismissed the infonnation. 

Semhle : a per.*8f>n who is not a parishioner 
has no legal right to attend a parish church 
even on Sundays or holy days, but if he is ' 
prevented from attending his own parish 
church on such days, he may present himself 
for admission to some other church where 
service is usually held. — Cole v. Police 
Constable 443A, [1937] 1 K. B. 316 ; [1936] 

3 All E. R. 107 ; 106 L. J. K. B. 171 ; 155 
L. T. 498 ; 53 T. L. R. 40 ; 80 Sol. .To. 855 ; 
34 L. G. B. 561, D. C. 


PART I, 

1 1. Church — Reliffioue community — 
Schism — Whether provided for by con- 
ftitution .] — Bre.vdzij v. Hajdu, 
[1927J 1 D. L. li. 1051; (1927] 1 

W. W. R, 301; 36 Mon. L. li. 300. 
—CAN. 


1 ii. What amounts 

<<?.]- Buexdzij V . Hajdu, (1927) 1 
D. L. R. 10.01; 11927 J 1 W. W. K. 301; 
36 Man. L. R. 300.— CAN. 


gtiiutitm entitled to ‘use of church 
Vrfyperty .) — Brkndzu v. Hajdu. (1927} 
1 D. L. k. 1051; 11927] 1 W. W. R. 
301 ; 36 Man. L. R. 300.— CAN. 


1 ill. 


Effect of-- 


1 Iv. S. P. Hknnio «. Tbautman 
(Alta.), (19261 2 D. L. R. 280 ; 11926] 


Members adhering to original con- I 1 W. W. R. 912. — CAN. 
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186. Annotationa : — For “ Re Letters Patent No. 
139,207, Re Oarbonit Akt., [1923] 2 Oh. 604,” 
read ” Re Letters Patent No. 139,207, Re 
Oarbonit Akt., [1924] 2 Oh.- 63.” 

186. Add* Annotation : — As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc,, [1926] P. 1. 

186a, Former Royal chapel — Grant by Crown 

for use as parish church.] — The ct. held that 
the rector & the parish church of St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation. — Lichfield 
(Bishop) v* Lambert (1929), 46 T. L. R. 24. 

190. Add* Annotation :^Aa to (3) Consd. Vincent 
V* St. Magnus the Martyr, etc., [1925] P. 1. 

204. Add* Annotation : — Consd. Notley v* Bir- 
mingham (Bp.), [1931] 1 Oh. 629. 

270. Add* Annotation : — Refd. R. v* Ohurch 
Assembly Legislative Oommittee & Church 
Assembly, Ex p* Haynes Smith (1027), 44 
T. L. R. 68. 

276. Add* Annotation: — Aa to (2) Refd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

292. Add* Citations : — stib nom* Ayer v. Obmb, 2 
Dyer 221b ; Ben. 129 ; avh nom. Anon.,* 
Dal. 63 ; 1 And. 9. 

Add* Annotationa: — Refd. Cromwers Case 
(1601) 2 Co. Rep. 69b ; Lyn v. Wyn (1665), 

• O. Bridg. 122. 

846. After this case add : — 

,] — geSf noWf Cathedrals Measure 

1931 (No. 7), s. 24. 

888. Before this case add ” See Parochial Registers 
and Records Measure, 1929 (No. 1). 

401. Add. Annotation : — Consd. A.-G. v* Mallock 
(1931), 48 T. L. R. 107. 

415. Add* Annotations : — Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. Refd. Wickham- 
brook Parochial Ohurch Council r. Croxford, 
[1936] 2 K. B. 417. 

418. Add* Annotation : — Refd. Wickhambrook 

Parochial Church Council r. Oroxford, [1936] 
2 K. B. 417. 

420, Add* Annotation : — Aa to (4) Consd. Wick- 
hambrook Parocliial Ohurch Council v. Crox- 
ford, [1935] 2 K. B. 417. 

472. Add. Annotationa : — Apld. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 
Consd. Wickhambrook Parochial Church 
CouncU V. Croxford, [1936] 2 K. B. 417. 

472a. Liability of lay-impropriation to seques- 

tration.] — Walwyn V. Awbebry, No. 2699a, 
post. 

472b. Personal llabUlty.]— rhe impropriator 

of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability. — Hauxton 
Parochial Church Council v* Stevens, 
[1929] P. 240. 

Annotation : — Refd* Wickhambrook ParoohlaJ Church 
OouncU V. Croxford, [1935] 2 K. B. 417. 

472c. Right to contribution from other | 

tithe owners.] — The liability of a lay im- 
propriator of a tithe rentcharge to pay the 
costs of the repair of the chancel of a parish ] 
church is personal & several & not joint & | 
is not limited to the amount of the tithe rent | 
received by him. i 


I In an action Iw pltf. council against deft. 

j under Chancel Repairs Act, 1932 (c, 20), 
calling upon her to pay £123 12s. 6d., the 

I reasonable estimated cost of repairing the 
chancel of the parish church, on the ground 
that she was the owner of an impropriate 

I rentcharge of the value of £39 11s. 9d., deft, 
contended that but for sect. 2 (3) of Chancel 
Repairs Act, 1932 (c. 20), she could only 
have been held liable if she was a person who 
would have been liable to be admonished by 
the appropriate Ecclesiastical Cts., & that 
she could not in fact have been so admonished, 
since the amount she had received from the 
tithe rentcharge was less than the cost of the 
repairs. The coxmty ct. judge accepted this 
view & dismissed the action. On appeal : — 
Held : (1) the liability of deft, being personal 
& several & not joint, she would have been 
liable to be admonished by the appropriate 
Ecclesiastical Cts. to repair the chancel, & 
was therefore liable to do so notwithstanding 
that the sum received by her in respect of 
the rentcharge was less than the estimated 
cost of the repairs ; (2) deft, on payment 
of the cost of the repairs would be 
entitled to obtain contribution from the 
other tithe owners. — WiCKHAitfBEOOK Paro- 
chial Church Council v* Croxford, [1935] 
2K. B. 417; 104 L. J. K. B. 636 ; 163 L. T. 
187 ; 79 Sol. Jo. 418, C. A. ; nom* Re 
Chancel Repairs Act, 1932,* Wickham- 
brook Parochial Church Council v. 
Croxford, 51 T. L. R. 424, C. A. 

472d. No notice of liability — At time of con- 

veyance of lands.] — Hauxton Parochial 
Church Council v* Stevens, No. 472b, ante* 

472e. Although tithe Insufficient for costs of 

repair — Chancel Repairs Act, 1982 (c. 20).] — 
Wickhambrook Parochial Church Council 
V* Croxford, No. 472c, ante. 

^7B, Add* Annotation : — Refd. Wickhambrook 

Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. 

474. Add. Annotation : — Refd. Wickhambrook 
Parochial Church Coimcil v. Croxford, [1936] 
2 K. B. 417. 

475. Add* Annotationa : — Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. Refd. Hauxton Parochial 
Church Council v* Stevens, [1929] P. 240. 

482a. .] — A tenant of premises 

rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed : — Held : qualified as a 
vestryman under Metropolis Management 
Acte, 1855 (c. 120), & 1856 (c. 112).— 
Gordon v. Williamson, [1892] 2 Q. B. 469 ; 
61 L. J. Q. B. 820 ; 67 L. T. 214 ; 67 J. P. 
166 ; 40 W. R. 692 ; 8 T. L. R. 70^, C. A. 

Annotalion : — BeZd. London & India Docks Co. v. Woolwich 
Borough (1902), 71 L. J. K. B. 394. 

669. Add* Annotation: — Aa to (3) Refd. R. v. 
North, Ex p* Oakey (1926), 43 T. L. R. 60 

627. After this case add : — 

Right of presentation where patronage vested 
in parishioners.] — See No. 1981a, post* 

627a. Removal *of name from roll — Order for 
restoration by lay electoral commission — 
Whether court will Interfere.] — A parishioner 
whose name was removed by the parochial 
church council from the electoral roll of a 
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parish appealed to the lay electoral com- 
mission, the appeUate tribunal constituted 
under riile 18 cdi Sched. to Representation of 
the Laity Measure, 1929. The commission, 
after obtaining from the council their 
reasons in writing for the removal of the 
name, directed that the name should be 
restored to the roll. The council failed to 
comply with this direction, & the parishioner 
whose name had been removed commenced 
an action in which he sought an order 
directing the council to restore his name to the 
roll & an injunction restraining the council 
from preventing him from attending & 
voting at church parochial meetings : — 
Held : the commission had duly come to a 
decision & in doing so had acted in no way 
contrary to natural justice. The name of 
pltf. must therefore be restored to the roll 
& he was entitled to the injunction asked for. 
— Stuart v. Haughley Parochial Church 
Council, [1936] Ch. 32 ; 104 L. J. Ch. 314 ; 
153 L. T. 311 ; 51 T. L. R. 638 ; 79 Sol. Jo. 
559, C. A. 

627b. Condition precedent — Electoral roll.] — By 

sect. 1 of Benelicas (Exercise of Rights of 
Presentation) Measure, 1931, a vacancy or 
impending vacancy in a beneflce shall be 
notified by the Bishop to the parochial church 


council : — Held : the giving of this notifica- 
tion was a condition precedent to the power 
of the Bishop to institute an incumbent to 
the vacant benefice, even though there was no 
parochial church council in existence. — King 
V. Truro, Bishop, [1937] P. 36 ; 10(^ L. J. 
Oh. 257 ; sub 'twin. R. v. Truro, Bishop, 53 
T. L. R. 4. 

758. Add, Annotation :—Consd. A.-G. v, Mallock 
(1931), 48 T. L. R. 107. 

983. Add. Annotation : — Reid. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

1016. Add. Annotation : — As to (2) Consd. R. v. 
Daily Herald Editor, etc. &: Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, etc. 
Sc Davidson, Ex p, Norwich (Bp.) (1932), 48 
T. L. R. 263. 

1017. Add. Annotation Reid. Wickharnbrook 
l^xrochial Church Council v, Croxford, [1935] 
2 K. B. 417. 

1049a. — .] — Voj.K V. Police Constahlb 

413a, No. 90a, ante. 

1063. Add. Annotation : — Aw to (1) Reid. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

1066. Add. Annotation Refd. Keren Kayemeth 
Le Jisroel, l.(td. v. I. R. Comrs., [1931] 2 
K. B. 466. 


Part IV. — Ecclesiastical Courts. 


1069. Add. Annotation: — As to (1) Consd. R. j 
Daily Herald Editor, etc. Sc Davidson, Ex p. | 
Norwich (Bp.), R. v. Empire News Editor, 
etc. Sc Davidson, Ex p. Norwich (Bp.) (1932)» 
48 T. L. R. 263. 

1115. Add. Annotations: — As to (1) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Reid. Vincent v. St. Magnus the Martyr, etc., 
[1925] P. 1. 

1146. Add. Annotations As to (1) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. 0. 243. Aw to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
[1926] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 

1146. Add. Annotations: — As to (2) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. 0. 243. As to (7) Cp^sd. 
Capel St. Mary, Suffolk v. Packard, [1927] 
P. 289. Apld. Be St. Saviour’s, Hampstead, 
[1932] P. 134. 

1148. Add. Annotation: — As to (2) Reid. R. v. j 

North, Ex p. Oakey, [1927] 1 K. B. 491. ] 

1149. Add. Annotation Consd. Re Transferr^ 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 243. 

1150. Add. Annotaiion : — As to {!) Rdd. Huntley 
V. Norwich (Bp.), [1931] P. 210. 

12808. Alternative remedy.]— Prohibition 

will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, uut- 
withstanding an appeal lie from such order 
to a higher ecclesia^ical ct. Sc thence to the 
Privy Council.— B. v. North, Ex p. Oakey, 


[1927] 1KB. 491; 90 L. J. K. B. 77; 130 
L. T. 387 ; 43 T. L. R. 60 ; 70 Sol. Jo. 3 181, 

C. A. 

1349. Add. Annotation .-—Refd. R. v. North, Ex p. 

Oakey (1026), 43 T. L. K, 60. 

1372. Add. Annotation : — As to {I ) Refd. Raeburn 
V. Raeburn (1928), 138 L. T. 672. 

1392. Add. Annotaiion: — Generally, Refd. Re 
Colonial Bishoprics Fund, 1841, [1936] Ch. 
148. 

1400. Add. Annotation : — Refd. Capol St. Mary, 
Suffolk v. Piickard, [1927] P. 289. 

1585. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1936] 
A. C. 76. 

1596. 4dd. An?ioiaiion : — As to (3) Hefd. Re 
Colonial Bishoprics Fund, 1841, [1936] Ch. 
148. 

1605. Add. Annotation .'—Tietd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1721. Add. Annotations : — Refd. Eahugbayi Eleko 
V. Nigeria Government, [1928] A. C. 469 ; 
Re CarroU, [1931] 1 K. B. 317. 

1765, Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. I, 

1756. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

1768a. J — Held : a faculty ought 

to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 


PART IV. 8B0T. SUB-SECT. 2.— D. 

1817 L IfUerpretaiUm of ttahUes-- 
Ooneemtm sptrUuai maUtr».)—ln an 


action invoJvlnif the oonetructlon of 
United Church of Canada Act, 1924 
(c. 100) : — field : the eodedaetloai ct«. 
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the credence which had been used cere- 
monially, (6) a censer which had been used 
ceremonially, (0) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
canddes vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, &> a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, <fe (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (10) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix* 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
officiating clergymen to do so, a con- 
firmatory faculty till furtuer order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit. — Oapkl St. 
Mary, Suffolk (Rector Church- 


! WARDENS) V, PACKARD, [1927] P. 289; sub- 
sequent proceedings^ [1928] P. 69. 

Annotation : — As to (Z) Consd. Re St. Saviour’s, Hampstead, 
11932] P. 134. 

1775a. ‘*Tm further order.'*]— (1) 

Where a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ot. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
“ that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ” is an improper con- 
dition, &> such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is gi*anted “ till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each. — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) r. Packard, tl928] P. 69. 

1784. Add, Annoiaiion : — Refd. Capel St. Mary, 
Suffolk r. Packard, 11927] P. 289. 

1789a. Cause remitted to decree faculty — Objection 
to condition proposed to be inserted in faculty 
— Right of aggrieved party to appeal.] — Capel 
St. Mary, Subtpolk (Rector & Church- 
wardens) r. Packard, No. 1776a, ante. 


Part V. — Clergy 


1806. Add. Annotation : — Oonsd. Clergy Orphan 
Corpn. V. Christopher, [19.33] Ch. 267. 

1808* Add. Annotation : — Refd. Re Little Gaddes- 
den Churchyard, Ex p. Cuthbertson, [1933] 
P. 160. 

1821. For “ Who are exempt — Military Service 
Act, 1916 (c. i04),Sched. 1. (4) — Lay member " 
read ** Who are exempt — Military Service Act, 
1916 (c, 104), Sohed. I. (4) — Lay reader." 

1846. Add. A flotation : — Refd. R. v. Stepney 
Corpn., Ex p. Walker &> Sous, Ltd. (1932), 
102 L. J. K. B. 113. 

1851. Add. Annotation: — Apld. Re Clerical Dis- 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re Clerical Disabilities Act, 1870, 
Ex p. Cowan (1927), 137 L. T. 616 ; 71 Sol. 
Jo. 272. 


Sect. 4.— PATRONAGE OF BENEHCES (p. 370). 

To cross ref. add ” See^ also. Benefices 
(Diocesan Boards of Patronage) Measure, 
1932 (No. 1). 

1971. Add. Annotation : — Generally, Refd, Notley 
V. Birmingham (Bp.) (1930), 99 L. J. Oh. 305. 


1981. Add. Annotation : — Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

1981a. Patronage vested In parishioners — Transfer 
to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1),] — Re Lichfield Cathedral Grant^ 
Ohapel-en-le-Frith Parochial Church 
Council r. Bagshaw (1929), 45 T L. R. 683. 


Sub-sect. 2. — Transfer and Transmission 
of Patronage (p. 379). 

To cross-reference add ” See, also, Bene- 
fices (Transfer of Rights of Patronage) 
Measure, 1930 (No. 8).” 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.] — Wilmot 
V. Wilkinson (1827). 6 B. & C. 606 ; 9 
Dow. & Ry. K. B. 620 ; 6 L. J. O. S. K. B. 
196 ; 108 E. R. 538. 

Annolalum : — Betd. Doogood v. Rose (1850), 9 C. B. 132. 

2105a. Non-completion of purchase — Default 

of vendor.] — Weddall v. Nixon (1853), 17 
Beav. 160 ; 22 L. J. Ch. 939 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 51 B. B. 994. 
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2198. After this case add : — 

.] — See Benefices (Exercise of Bights of 

Presentation) Measure, 1931 fNo. 3), s. 6. 

2272. Add. Annotation : — Generality Consd. Notley 
V. Birmingham (Bp.), [1931] 1 Ch. 529. 

After this case add ; — 

.] — Seey nowy Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), s. 3. 

2320. Before this case add “ See^ nowy Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 3), 8. 1. 

2355a. Jurisdiction of court of equity to order 
admission — No lawful excuse for refusal 
shown.] — A ct. of equity can make an order 
on a bishop to admit Si licence to a per- 
petual curacy a duly qualiOed nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence bo shown. — N otley v. 
Birmingham, Bishop (1930), 99 L. J. Ch. 
305 ; 46 T. L. R. 347. 

2355b. Refusal to obey order — Discharge of 

order.] — A bisho] refused to admit & licence 
X., a clerk in hoiy orders, to the perpetual 
curacy of Z. on the presentation of the 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the 
bishop was bound to admit & licence X. to 
the benefice. The bishop not having entered 
an appearance the action came before the 
ct. on Apr. 2, 1930, as a short cau.se, upon a 
motion for judgment in default of appearance, 
& an order was made that the bishop should 
admit & licence X. to the bcneficj i... oue 
form according to law. The bishop refus'>d 
or neglected to admit Sc licence X. to the 
benefice, & to comply with the order. The 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence X. to the 
benefice at the nomination or presentation 
of the patrons : — Held : so much of the order 
of Apr. 2, 1930, as ordered the bishop to 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof & in substitution 
thereof it might be ordered that a writ should 
issue directed to the Archbishop of Canter- 
bury commanding him to admit a fit person 
to the benefice at the nomination or jiresenta- 
tion or other legal requisition of pltfs. as 
patrons thereof. — Notley v. Birmingham 
(Bishop) (No. 2), [1931] 1 Ch. .529 ; 100 

L. J. Ch. 303 ; 145 L. T. 261 ; 47 T. L. B. 257. 

2355c. Issue of writ to Archbishop.] — 

Notley v. Birmingham (Bishop) (No. 2), 
No. 2355b, ante. 

2437. Add. Citation 2 B. R. A. 932. 

2440. Add. Citation : — 2 B. R. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.] — Although it may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. — Re Ghssage All Saints 
& Gussage St. Michael, DoRs^rr, PaRaShes 
( 1925), 69 Sol. Jo. 493, P. C. 

Annotations : — Folld. Great Masslngham & Little Massingham 
(Benefices), [19311 A. C. 328. Apld. lie Thelnetham & 
Hinderclay Benefices, [1934] A. C. 119. 

244Sb. .] — Having regard to Union of Bene- 

fices Meaenire, 1923, s. 2 (6), which sub- 


sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded . — Re Great 
Massingham & Little Massingham, Bene- 
fices OF, [1931] A. C. 328 ; 100 L. J. P. 0. 
03 ; 144 L. T. 064 ; 47 T. L. R. 294, P. 0. 

Annotations : — Apld. Re Tholnotham fe^HIndorolay Benefices, 
11934] A. C. 119. Refd. Re Bolton-Le-Moors Bonofloea, 
[1933] A. O. 559. 

2443c. .] — Where a scheme under the Union 

of Benefices Measure, 1923, includes a recom- 
mendation by the Ecclesiastical Comrs. under 
sect. 15 that surplus revenue of the united 
benofleo shall be applied to the spiritual needs 
of another benefice in the diocese, it is not 
fatal to the validity of the scheme that the 
comrs. of inquiry while reporting in its favour 
have stated that apart from the proposed 
diversion of surplus revenue, a matter beyond 
tlieir cognisance, they would have found it 
difficult to justify. The report of the comrs. 
can be regarded as a locognition Sc fulfil- 
ment of the duty imposed upon them by 
sect. 2 (0) of the Measure to have regard to 
the interests of religion in England generally. 
— Re Bolton-le-Moors, Ht. Paul, Christ 
Church, & Emmanuel, Lancashire, Union 
OP Benefices, [1933] A. C. 556 ; 102 L. J. P. 0. 
105 ; 149 L. T. 370 ; 77 Sol. Jo. 446, P. C. 

2443d. .] — Re Thelnetham Sc Hinderclay 

Benefices, No. 2443e, post. 

2443e. Charge on endowments of united benefice — 
In favour of other benefices — Validity.] — 
The power conferred by sect. 15 of the Union 
of Benefices Measure, 1923, is a power to 
dispose of surplus revenue after competent 
provision has been made for the united 
benefices. The sect, therefore does not 
authorise the creation of a charge on the 
endowments in favour of other benefices, 
because upon a diminution of the endowments 
a competent provision might not remain. 
The power under sect. 16 to create a rent- 
charge cannot be utilised to alter the character 
of the operation authorised by sect. 16. 
Scheme set aside. — Re Thelnetham Sc 
Hinderclay Benefices, [1934] A 0. 119 ; 
103 L. J. P. 0. 32 ; 160 L. T. 202 ; 60 

• T. L. R. 119 ; 77 Sol. Jo. 862, P. C. 

2443f. Approval of bishop — What amounts to.] — 
The report of a commission of inquiry con- 
stituted under the Union of Benefices 
Measure, 1923, recommended the union of 
two benefices, & stated that the united endow- 
ments were not too much. The bishop of 
the diocese endorsed on the report his 
approval, with the reservation that the 
income of the united benefices should be 
limited to £500 net, Sc the sui^lus allocated 
to other benefices. The Ecclesiastical Comrs. 
prepared a scheme for union which provided 
that a substantial part of the endowments 
should be alienated: — Held: (1) there had 
been no approval of the report by the bishop 
as required by sect. 4 (1) of the Measure, & 
that there was no jurisdiction to prepare the 
scheme ; (2) the chairman of the commission 
on inquiry nominated by the Ecclesiastical 
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Oomrs. under sect. 3 (d) of the Measure 
should not be in any way officially connected 
with the Comrs., nor one so frequently 
nominated as chairman as to afford any 
ground for the suggestion that he is present 
to represent their views. Scheme set aside. — 
Be Edburton & Poynings Benefices, [1934] 
A. 0. 115 ; 103 L. J. P, 0. 22 ; 160 L. T. 
201 ; 60 T. L. E. 106 ; 77 Sol. Jo. 852, P. 0. 

, 2448g. Chairman of Inquiry Commission — Who 
may be appointed.] — Be Edburton & Poyn- 
ings, Benefices, No. 2443f, ante, 

2443h. Application by interested party — Settlement 
of locus standi at preliminary hearing — Form 
of Order in Council.] — Under a scheme, put 
forward by the Ecclesiastical Comrs., two 
benefices in the city of London were to be 
united. It was further proposed that the 
parish church of the second benefice should 
be closed & taken down, & the site sold. 
The scheme was opposed by the corpn. of 
the city of London, by certain learned 
societies, & by a gentleman who had at one 
time been a parisliioner. It was contended, 
on behalf of the Ecclesiastical Comrs., while 
admitting the right of the city of London to. 
appear, that the various learned societies 
had no such right, on the ground that they 
had no lociis aiandif although the Order in 
Council provided that their petition & 

< objection should be considered by the 
Judicial Committee of t ho Privy Council 
when the appeal was being heard ; — Held : 
the Judicial Committee were themselves 
bound by the terms of the Order in Council 
to hear the petition & objection as well as 
the appeal of the city of London. Their 
Lordships were further of the opinion that, 
in future, in cases of a like nature, the Order 
in Council “ should make provision to enable 
a resp. to take a preliminary point, should he 
so desire, & an ox)portunity should be 
afforded to the parties to have that pre- 
liminary point disposed of before the hear- 
ing of the main appeal,” & so obviate a party 
being put to the expense of preparing his case 
for the main ax)peal, only to find, perhaps, 
that, on a preliminary objection, he was not 
entitled to be heard because he was not an 
interested party . — Re All Hallows, Lom- 
bard Street, [1937] 2 All E. R. 04 ; 53 
T. L. R. 380 ; 81 Sol. Jo. 356, P. 0. 

2488. Add, Annotation : — As to (2) Refd. Ladies 
Hosiery & Underwear, Ltd. v, Parker, [1930] 

1 Oh. 304. 

2491. Add, Annotation : — Refd. Be Gillott’s Settle-* 
ment, Ohattock v, Reid, [1934] Oh. 97. 

2496. Add, Citation : — aub nom, Oublews v. 
Butts, 9 L. J. O. S. K. B. 69. 

2539. Add, Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

2595. Add, Annotation : — As to (2) Consd. R. t?. 
North, Ex p, Oakey (1926), 43 T. L. R. 60. 

2599a. - Failure to repair chancel.] — (1 ) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. . 
(2) But the profits of a lay-impropriation 


cannot be sequestered for the repair of the 
chancel. — Walwyn v. Awbebby (1677), 1 
Mod. Rep. 268 ; 2 Mod. Rep. 254 ; Freem. 
K, B. 230»^; 86 E. R. 866 ; sub nom. Anon., 
2 Vent. 36 ; 3 Keb. 829. 

Amwiaiions! — As to (2) Oonfld. Hauzton Parochial Ohnrob 
Oounoil V, Stevens, [19291 P. 240 ; Wiokhambrook 
Paroohlal Cburob Oounoil v, Oroxford, [1935] 2 K, B. 417. 

2607. Add, Annotation: — As to (1) Consd. R. v. 
North, Ex p, Oakey (1926), 43 T. L, R. 60. 

2676. Add, Annotation : — Refd. Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. 0. 366. 

2716. Before this case add “ See Benefices 
(Ecclesiastical Duties) Measure, 1926 (No. 8). 

2717a. Appointment of commission under Bene- 
fices (Ecclesiastical Duties) Measure, 1926, 
s. 8 (1) — Necessity for notice to incumbent — 
In respect of what duties.] — By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 6 (1) to 
inhibit him. By sect. 2 (a) “ ecclesia^icaJ 
duties ” include the observance of ordination 
promises, & also (iii) ” an obligation binding 
the incumbent to manifest in his acts, con- 
duct & course of life, due respect for his 
sacred office, &> a due soUcitude for the moral 
& spiritual welfare of his parishioners.” A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, Sc also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent 
Sc of the provisions of sect, 2 (a) (iii). By 
sect. 2 (6) : ” No incumbent shaJi be deemed 
to have been negligent in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
has been required of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.” No such requirement was made : 
— Held : the commission had jurisdiction to 
hold the inquiry, although the above notice 
had not been givep, because the inadequate 
performance of ecclesiastical duties chi^ged 
was that of ecclesiastical duties not exprei^y 
set out in sect. 2 (6), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (b) applies only where the 
neglect charged is that of ordination promises, 
as such, or of duties imposed by tne Rules 
for the Representation of the Laity as such. 
Sc the charges against applt. were not charges 
of this character. — Huntley v. Nobwich 
(Bishop), [1931] P. 210. 

2719a. Conduct.] — Rice v, Oxfobd (Bp.), No, 1160, 
ante, 

.] — See, note, Benefices (Ecclesiastical 

Duties) Measure, 1926 (No, 8), s. 2 (a) (iii.). 

2719b. .] — Huntley v, Nobwich (Bishop), 

No. 2717a. ante. 
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2744. Add. Annotation : — Reid. Matthews v. King, 
[1934] 1 K. B. 505. 

2751. Add, Annotation: — Generally, Held. Capel 
St. Maryt Suffolk v, Packard, [1927] P. 289. 

2762. Add, Annotation : — As to {\) Retd. Vincent 
17. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. — .] — Vincent v, St. Magnus 

the Martyr, etc. (Rector & Church- 
wardens), No. 2831, post, 

2768. Add, Annotations: — As to (7) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
As to (8) FoUd. Capel St. Mary, Suffolk v, 
Packard, [1927] P. 289. As to (9) FoUd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Generally, Reid. Capel St. Mary, Suffolk v, 
Packard, [1928] P. 69. 

2786. Add, Annotation : — As to (1) Reid. Vincent 
17. St. Magnus the Martyr, etc., [1925] P. 1. 

2797. Add, Annotatim* : — As to (3) Refd. St. 
Margaret’s, Toxteth Park (1924), 40 T. L. R. 
687. 

2801a. .] — Capel St. Mary, Suffolk (Rector 

&. Churchwardens) v. Packard, No. 1768a, 
ante, 

2809a. ,] — Capel v. St. Mai^y, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante, 

2812. Add. Annotation : — As to (S) Folld. Cape) St. 
Mary, Suffolk t7. Packard, [1927] P. 28\ 

2816a. Must be limited to two.] - 

(1) The old English use in parish churchcii j 
being to place not more than two Sc at least I 
one ught on the Holy Table in service time, 
this was retained at the Reformation. Con- 
sequently the use of six lights on the Holy 
Table or a retable is unlawful. The vicar 
of a parish having introduced without a 
faculty six candlesticks placed on a retable 
behind the Holy Table, the Chancellor 
granted a confirmatory faculty for two of 
them. Upon an undertaking being given 
by the vicar that the remaining four should 
not be used on or in connection with the Holy 
Table, their removal from the church was 
not insisted on. 

(2) In the absence of evidence of super- 
stitious reverence or use the placing of a 
crucifix so as to be visible to the penitent 
during confession is not unlawful. — Re St. 
Saviour’s, Hampstead, [1932] P. 134. 

Anmit4itwn > — ^Refd. lie St. Hilary, C/'orii\vulI (ID.'IH), 

T, L. R. 975. 

2818a. On credence table.] — C apel St. 

Mary, Suffolk (Rector <fc Church- 
wardens) 17. Packard, No. 1768a, ante. 

2824a. .] — Capel St, Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante, 

2825. For the paragraph in the original volume 
substitute the following paragraph ; — 

As of course.] — V incent v. St. Magnus 

THE Martyr, etc. (Rector & Church- 
wardens). No. 2831, post, 

2881. For the paragraph in the original volume 
substitute the following paragraph : — 

Approval of decorations de fittings.] 

^ — On the hearing in the Consistory Ct. of 
London of a petition ae to the furniture & 


fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty W£U3 
granted for, amongst other things; (1) a 
second Holy Table ; (2) an image of the 
Virgin & Holy Child placed behind the 
second Holy Table ; &: (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed the appeal as to (1) &: (3), 
but allowed it as to (2) : — Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, Sc 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty bo granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the V^irgin & Holy 
Child being so Ujsed ; ( 3 ) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer ; (l) a faculty 

authorising the erection of an image in a 
church should not be absolute, bub until 
further order. 

(6) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred Sc four 
hundred people, Sc there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial Sc 
services of this church. 1 am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans Sc parlAculars of the decorations Sc 
fittings of Sc surrounding the second Holy 
Table, Sc these fittings ought tc> be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sir 
Lewis Dibdin I.— Vincent v , St. Magnus 
THE Martyr, etc. (Rector Sc Church- 
wardens), [1925] P. 1 ; sub nom. St, Magnus 
THE Martyr, London Bridge, 41 T. L. R. 3. 

An fwtafirm .’--Generally, Eefd. Capol St. Mary, Suffolk v. 

Packard, 11927] P. 289. 

2842. Add. Annotation : —Retd, Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2844. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2859. Add. Annotation : — As to (3) Dbtd. Vincent 
17 . St. Magnus the Martyr, etc., [1925] P. 1. 

2861. Add. Annotation: — As to (1) Refd. Vincent 
17 . St. Magnus the Martyr, etc., [1925] R 1. 

2862. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2871. Add. Annotation : — Refd. Vincent t7. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add. Annotation: — Refd. Vincent i7. St. 
Magnus tiie Martyr, etc., [1925] P. 1. 
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2873. For the paragraph in the original volume 
substitute the following paragraph : — 

Ordinary rules as to images 

apply.] — Vincent v. St. Magnus the 
Mabtyb, etc. (Rector & Churchwardens), 
No. 2831, ante* 

2874. Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

2875. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1895] P. 1. 

2876. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2882. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2883. Add, Annotations : — Apld. Oapel St. Mary, 
Suffolk V. Packard, [1927] P. 289. Refd. Vin- 
cent V, St. Magnus the Martyr, etc., [1925] 
P. 1. 

2888. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2889. Add, Annotation : — Refd*. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2892. Add, Annotation : — Generally, Refd. Vincent , 
V, St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2898a. When visible to penitent during 

confession.] — Re St. Saviour’s, Hamp- 
stead, No. 2816a, ante. 

2896. For the paragraph in the original volume 
substitute the following paragraph ; — 

.] — Vincent v, St. Magnus 

THE Martyr, etc. (Rector Church- 
wardens), No. 2831, ante, 

2899a. Above confessional stool — Whether 

permissible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante, 

2899b. Behind Holy Table — Whether per- 

missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, j 
No. 1768a, ante, 

2900. Add, Annotations: — As to (2) Consd. Vincent 
V, St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2903. Add. Annotations : — As to (3) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
V. Packard, [1927] P. 289. As to (6) Folld. 
Oapel St. Mary, Suffolk v, Packard, [1927] 
P. 289. As to (7) FoUd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. Generally, 
Refd. Oapel St. Mary, Suffolk v, Packard, 
[1928] P. 69. 

2904a. .] — Capel St. Mary, Suffolk (Rector 

4SS Churchwardens) v, Packard, No. 1768a, 
ante, 

2906* For the paragraph in the original volume 
substitute the following paragraph : — 

.]~^Vincent V. St. Magnus the Martyr, 

etc. (Rector & OhurchwardKns), No. 2831, 
ante. 


2913. Add, Annotation: — Refd. Capel St. Mary, 
Suffolk V, Packard, [1927] P, 289. . 

2915a. With candles & vases — Whether 

permissible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ante, 

2916. For the paragraph in the original volume 
substitute the following paragraph ; — 

The Virgin & Child — Probability of venera- 
tion.] — Vincent v.St. Magnus the Martyr, 
etc. (Rector &; Churchwardens), No. 2831, 
ante, 

2924a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

(n) Lights (Vol. XIX., p. 44=9). 

Add the following cross-references ; — 

Used in service of adoration of Sacrament.] — 

See No. 1768a, ante. 

To denote presence of reserved Sacrament.] — 

See No. 1768a, ante, 

2947a. Books pamphlets displayed in church.] -- 

Capel St, Mary, Suffolk (Rector & 
Churchwardens) v, Packard, No. 1768a, 
ante, 

2947b. Notices — Times lor hearing of confessions.] 

— Capel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard,. No. 1768a, 
ante, 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector & Church- 
wardens) V, Packard, No. 1768a, ante, 
2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rector & Churchwardens) v, 
Packard, No. 1708a, ante, 

2948. Add, Annotation: — As to (1) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
2965a. Books of devotion — On Holy Table.] — 
Capel St. Mary, Suffolk (Rector 
Churchwardens) v, Packard, No. 1768a. 
ante, 

2972a. .] — Capel St. Mary, Sufi^’olk 

(Rector &; Churchwardens) v, Packard, 
No. 1768a, ante, 

2975. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

2985. After this case, for 

“ Registration of baptism.] — See Registra- 
tion OF Births, Marriages & Deaths,” 
read “Registration of baptism.] — See Canon 
70 of 1603; Parochial Registers Act, 1812 (c. 
146). 

Admissibility in evidence.] — See Evi- 
dence, Vol. XXII., pp. 336, 337, Nos. 3368^ 
3378.” 

3006. Add. Annotation : — Generally, Re|d. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
3015a. Sounding sacring gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) r. Packard, 
No. 1768a, ante. 


PART VI. SECT. 4. 

It. Registration of right to marru.l — 
Tho governlnK body mentioned in 
»ect. 3 of Marrfa^ Act, 1930, Is not the 
Mroverning body by which the minister 
or cloTKyman In question has been 
ordained but means the govemlDg 
body of a religious body as defined by 


sect. 2 thereof, viz., any church or any 
rellgloiia denomination, sect, con- 
gregation, or society having jurisdiction 
In the province. - It is not necessary 
that the person for whom application is 
made for registration as authorised 
to solemnise marriage ** should be 
ordfidned. Therefore, if there is a 
religions body as denned by the Act, 
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with a governing authority having juris- 
diction in the province, such governing 
body may apply under said Act for 
such authority on bohalf of a minister 
or clergyman, as defined by the Act, 
belonging to it. — Re Victorja City 
Temple’s Appucation, (1934] 3 

W. W. R. 761 ; sub nom. Re Thomkon, 
59 B. O. E. aTS.—CAN. 
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Part VII. — Property of the Church of England. 


3049. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

(6) Neglect to Repair (p. 460). 

Jurisdiction of county court— Repair of chancel.] 

— See Chancel Repairs Act, 1932 (c. 20). 

3081a. Demolition of private chapel.] — A 

metropolitan borough council contracted to 
purchase the site of a charitable institution on 
the removal of' the institution to other 
premises in the suburbs. The institution 
included a private chapel for the benefit of 
the inmates, with some seats for members 
of the public on payment of pew rents. The 
purchasers & vendors presented a petition 
for a faculty for the demolition of the chapel. 
The Chancellor of the diocese ordered the 
issue of a faculty on condition that the Holy 
Table <fc all othe;* furniture & fittings be 
removed for inccj’poration & use in the 
chapel to be provided on the new premises ; 
that, subject to any expression of opinion by 
relatives of those commemorated, the 
memorial windows, if not capable of being 
used in the new chapel, were to bo preserved 
& used, if possible, in a new church or chapel 
to be built in the London diocese ; that the 
chapel site was to be preserved for ever 
unbuilt on, & to secure that object the 
instrument of transfer was to contain a 
restrictive covenant to that effect by ' l*e 
purchasers with the vicar of the parisli ; tha.* 
the title to the site was to be registered in 
the Land Registry ; & that the site was to be 
marked & a tablet with an inscription stating 
that the site was consecrated ground, not to 
be buUt on, was to be let into the surface of 
the ground. — Ex p. St. Pancras Metro- 
politan Borough Council & Journeymen 
Tailors* Benevolent Institution (1937), 
63 T. L. R. 456. 

3105a. Removal of Illegal ornaments — Orna- 

ments subsequently brought back.] — A clear 
distinction must be maintained between 
ornaments which have been held by the ct. 
to be by their very nature illegal, thosci 
which, though not necessai'ily illegal, may 
become so by reasf)n of their being used for 
superstitious purposes or in connection with 
illegal ceremonies. No faculty, whether con- 
firmatory or otherwise, can be granted in 
respect of ornaments of the first class. Tlxi 
ct. has a discretion whether or not to 
authorise ornaments of the second class, but 
the discretion is a judicial one, to be exercised 
only after weight has been given to the 
various factors to which decisions ()f the cts. 
require the Consistory Ct. to have regard. 
In exercising that discretion, the ct. must 
take into account the fact that the existing 
incumbent of the parish has not at any time 
during his incumbency used any of the 
ornaments of that class for any superstiti<ms 
purpose or in connection with any illegal 
ceremony ; the necessity of not hampej ing 
the incumbent in his work ; & the beauty 


&> decorative value of the ornaments in 
question. Wlioro articles which have been 
removed from a church under a faculty 
granted by a Consistory Ct. are subsequently 
improperly brought back into the churcli, 
the ct. is not bound in law to follow its own 
decision with regard to those articles. The 
case must be treated like an ordinary case of 
the introduction of articles into a church 
without a faculty, in view of the fact that 
what may have bec^n proper or nec(*ss/iry in 
the case of a previous incumbent of tint parish 
may not he necessary in the case of the new 
incu!Td)ent.- St. Hilary, (\)Unw^all 

(193S), 1.^,5) L. T. 321 ; 54 T. L. T. 975 ; 82 
Sol. .To. 607 ; on appeal, [1938] 4 All E. R. 147. 

3112. Add. Annotation: — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

3113a. Whether faculty absolute — Erection of 
image.] — Vincent u. St. Magnus the 
Martyr, etc. (Rector Churchwardens), 
No. 2831, ante, 

3391a. Tlthable where landed.] — By 

custom, fish taken in the sea is tlthable 
where landed. — Anon (1632), Cro. Car. 204 ; 
79 B. R. 830. 

340^. Add. Annotation : — Aa to (1) Refd. Busby v, 
Avgherino, [1928] A. C. 290. 

3449. Add. Citation : — West. Tithe Cas. 44. 

Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. O. 290. 

'^.451. Add. Annotation : — Aa to (I) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act <fc a decree made pursuant to it having 
the force of a statute, the lessees of houses & 
all other hereditaments, with coi*tain im- 
material exceptions, situated in the City of 
lA>ndon, are liable to pay a tithe of 28 9d. 
for every rent of 20/?. by the year, “ & so 
above the rent of 20s. by the year by the 
rate aforesaid.*’ The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (I ) the onus was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts, had not discharged the onita . — Busby 
V. AVGHERINO, [1928] A. 0. 290; 97 L. J. Oh. 
291 ; 139 L.T. 170 ; 92 J. P. 129 ; 44 T. L. R, 
651; 20L. G. R.40l,H. L. 

3455a. Whether payable on reserved or 

improved rent.] — A lease of premises was 
granted at the yearly rent of £102 10/?. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 : — Held : tithes were payable 
* upon the annual value, &; not on the rent 


PART VII. SECT. 1. 

HT* Control of court.) — Held: the 
loriediotion of the ot* to interrene in 


I the Internal affairs of the Church of 
England was baaed on property righta. 
Sc, aa the action waa a direct claim to 
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the right to the posseasion of property 
the ct. had Juriadiction. — C iierrinoton 
V. Bell (1934), 29 M. C. R. 106.— N.Z. 
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reserved. — Vivian v . Coohbanb (1866), 4 
De G, M. & G. 818 ; 25 L. J. Ch. 663 ; 26 
L. T. O. S. 17 ; 19 J. P. 131 ; 1 Jur. N. S. 
809 ; 3 W. R. 254 ; 43 B. R. 728, L. C. 

8455b. Whether non-payment a defenoe.l — 

Mere non-payment of tithes under the Act 
is not an answer.— St. Paul’s Warden, 
BTC. V, Kettle (1813), 2 Ves. & B. 1 : 35 
B. R.218, L. 0. 

Annotations : — Retd. Payne v. Esdalle (1888), 18 App. Caa 
613 ; Bnaby v. Ayfirherlno, [1928j A 0. 290. 

84550. .] — Payne v , Bsdailb, No, 3451, 

ante, 

8456. Add, Annotation : — Refd. Busby e. 

Avgherino, [1928] A. 0. 290. . 

3465. Add. Annotations : — -48 to (4) Consd. Queen 
Anne’s Bounty v. Thorne, [1934] 1 K. B. 
297. Generally^ Refd. Queen Anne’s Bounty 
V. Blacklocks’ Executors, [1934] 1 K. B. 599. 

8465a. What words operate to pass.] — A 

tithe rentcharge wiU not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a' 
hereditament separate from the land, 
express words are necessary to pass it.— 
Public Trustee v. Lancaster Duchy, 
[1927] 1 K. B. 616 ; 96 L, J. K. B. 188 ; 136 
L.T.468; 43T.L.R. 163; 71 Sol. Jo. 19. C. A. 

8466. After this case add ’’ Transfer to Queen 
Anne’s Bounty.]— Tithe Act, 1926 (c. 87), 
8. 3.** 

3466a. Meaning of ** rectory with cure of 

souls ’’—Sinecure.] — Pltf. having been in- 
stituted & inducted to a rectory by the 
Bishop in 1917, read himself in & presented 
himself to the vicarage. He was the only 
person in the parish with cure of souls, & 
since his institution he had been in receipt 
of the tithes in respect of the vicarage & 
also of the rectory, & had resided throughout 
in the parish. Since 1849 the rectory & 
vicarage had been held by the same person, 
& for many years the rectory had. been what 
is commonly called a sinecure. If the 
rectory was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty & be 
aid to pltf. free of rates ; if not, pltf. would 
e liable for certain rates. In an action by 
pltf. against Queen Anne’s Bounty for a 
declaration that by the Tithe Act, 1925, the 
rectorial tithe rent which was attached to the 
benefice was transferred to & became vested 
in defts. for all the interest therein & for the 
purposes of the Act : — Held : though pltf. 
was the vicar with cure of souls, yet, since the 
expression “ rectory with cure of souls ” in 
Tithe Rentcharge (Rates) Act, 1899 (c. 17) 
meant a real cure of souls actuaXiier & did 
not include a rectory which was a sinecure, 
& since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pltf. was not a rector with cure of souls 
within the definition of “ benefice ” in Tithe 
Rentcharge (Rates) Act, 1899 (c. 17), & the 
action failed. — Greening v. Queen Anne’s 
Bounty. [1932] 1 Ch, 348 ; 101 L. J. Ch. 
260 ; 146 L. T. 447 ; 48 T. L. R. 156 ; 76 
Sol. Jo. 10 ; 30 L. G. R. 181. 

8466b. Meaning of “ benefice.”] — Greening 

V, Queen Anne’s Bounty, No. 3466a, ante. 


8468. Add. Annotations : — As to (2) Refd. Jones 
V. Waring & Gillow, [1926] A. C. 670. 
Generally, Refd. Queen Anne’s Bounty v. 
Blacklock’s Executors, [1934] 1' K. B. 699. 

8470. Add. Annotations : — Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

8476a. .] — ^UNivEBsrrY College, 

Oxford (Master A Bellows) v. Garton 
(1847), 10 Q. B. 760 ; 16 L. J. Q. B. 381 ; 9 
L. T. 0. S. 246; 11 Jur. 007 ; 116 E. R. 289. 

Annoiaiion : — ^Befd. R. v. England Sc Wales Tithe Oomrs. 

(1862), 21 L. J. Q. B. 208. 

8487. After this case add : 

.] — See, now. Extraordinary Tithe 

Act, 1897 (c. 23), s. 1 (1). 

8488. For “ Held : the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption” read "'Held: (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations: — As to (1) Apprvd. Re 
Wartllng Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption. [1924] 2 Oh. 123. 

3490a. What may be taken — ^All goods upon 

land.] — The right gjven by the Tithe Act, 
1836 (c. 71), 8. 81, to a person entitled to 
tithe rentcharge to distrain for arrears thereof 
upon the land liable thereto extends to all 
the goods & chattels upon the land, which are 
not specially protected from distress by law, 
& is not limited to things which were tithe- 
able before the passing of the Act. — Queen 
Anne’s Bounty v. Thorne, [1934] 1 K. B. 
297 ; 160 L. T. 135 ; 60 T. L. R. 20 ; 77 
Sol. Jo. 764, D. C., revsd. on other grounds, 
[1934] 2 K. B. 175, C. A. 

Annotation : — Consd. Swafler v. Mulcahy, [1934] 1 K. B. 608. 

3490b. Beasts which gain the land.] — 

The owners of certain tithe rentcharge applied 
to the county ct. under Tithe Act, 1891 (c. 8), 
B. 2, for the recovery of arrears due from 
P., J. & W. The county ct. made orders 
accordingly & appointed X., an officer of the 
ct., to distrain. X. gave to P., J. & W. 
respectively ten days’ notice in writing of his 
intention to distrain, as required by Tithe 
Act, 1836 (c. 71), a. 81. He took no further 
steps, & eight months later the county ct., 
on the application of the tithe owners, 
appointed M., an officer of the ct., to distrain 
in place of X. M. served no further notices 
but seized in the case of P. 10 ewes, 19 lambs 
& 6 tegs ; in the case of J., 5 cows & 1 horse, 
which was at the time of the seizure in use 
drawing a cart ; in the case of W., 43 sheep, 
1 cow, 1 heifer & 1 cart horse (in actual use), 
of which W. was a bailee, but not the owner. 

Actions of replevin by P., J. & W., respec- 
tively against M. were removed by certiorari 
into the High Ot. Pltfs. contended that the 
distress was illegal (a) because M. had not 
served ten days* notice of his intention to 
distrain ; (6) because, by the statute 51 Hen. 
3, stat. 4, known as Les Estatuz del Eschekere, 
** beasts which gam the land & sheep ” are 
privileged from distress if other distress is 
available, which they asserted was the case 
on the facts ; (3) because, in the case of J. 
Ss W., the horses seized were in actual use. 
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(This point was conceded by deft., subject, 
in the case of W., to the question whether a 
bailee was entitled to maintain an action of 
replevin. ) 

Deft, relied on the notices given by X., & 
contended that no further notices were 
necessary. He did not admit the existence 
of the statute cited as 61 Hen. 3, stat. 4, or 
as Les Hstatuz del Eschekere, & said that its 
true construction (tf it existed) was not that 
contended for by pltfs., & that it had no 
application to the cases before the ct. : — 
Held : (1) the purpose of the ten days’ notice 
of intention to distrain being merely to give 
the tithe-payer 'an opportunity to pay & 
avoid the inconvenience of a distress, that 
purpose had been fulfilled by X.’s notice, & 
no further notice by M. was necessary ; 
(2) whether or not the so-called statute 
61 Hen. 3, stat. 4, known as Les Estatuz 
del Eschekere, was a statute properly so 
called or not. it had for centuries been treated 
as a declaration of the common law binding 
on the cts. ; (3) the true meaning of “ bestes 
ke gaignent sa terre ” was “ beasts of the 
plough ** which, with sheep, were privileged 
from distress, in those cases to which the 
statute applied, if other distress was available ; 
(4) the applicability of the statute depended 
on whether the right of distress for tithe rent- 
charge was in the nature of execution like 
a distress for poor rates, or was subject to 
the same limitations as a landlord’s distress 
for rent. On the true construction of 
Tithe Act, 1830 (c. 71), s. 81, the words 
“ otherwise to act & demean hims.df in 


posed by Tithe Act, 1830 (c. 71), s. 81, is not 
imported into Tithe Act, 1891 (c. 8), s, 2 (2), 
as part of the power to levy a distress 
created by sect. 81 so as to require the officer 
appointed to distrain to give that notice 
before levying a distress. — Queen Anne’s 
Bounty v. Thorne, [19341 2 K. B. 175 ; 103 
L. J. K. B. 473 ; 161 L. T. 101 ; 60 T. L. R. 
294 ; 78 Sol. Jo. 200, C. A. 

Annotaiion : — Folld. llawlenco & SQUorey v, Sploer, Withers 
& C3o. V. Spioor, [1936] 1 K. B. 412. 

3491. Add, Annotation : — Consd. Queen Anne’s 
Bounty v. Thorne, [1934] 1 K. B. 297. 

3491a. By bailee.] — Swafpkr v. Mul- 

CAHY, Hooker v. Mulcahy, Smith v, Mul- 
CAHY, No. 3490b, arde, 

3492a. Abortive sale by auction — Second 

distress & sale by auction — Jurisdiction to 
order.] — Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentoliargo issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of trio ct. distrained 
& offered the goods seized for sale by auction. 
A number of persons attended the sale & 
by their conduct prevfinted it from being 
successful, not bidding themselves & pre- 
venting others from bidding. The tithe 
owners thereupon applied to the countv ct. 
for a further order for tb(» recovery of the 
same tithe rentcharge, together with the costs 
& expenses of the abortive sale. The county 
ct. judge accordingly made an order that a 
second distress bo levied for the recovery 


relation thereto as any landlord may ’■ reTtir i 
only to the last of the three branches “ to 
distrain,” “ to dispose of the distress,” & “ & 
otherwise to act & demean himself ” & do 
not limit the distress itself, which is analogous 
to an execution. The ancient statute there- 
fore does not apply to a distress for tithe 
rentcharge ; (5) in the case of W., a bailee 
may maintain replevin. — Swaffbr v. Mul- 
cahy, Hooker v, Mulcahy, Smith v. 
Mulcahy, [1934] 1 K, B. 008 ; 103 L. J. 
K. B. 347 ; 150 L. T. 240 ; 60 T. L. R. 179 ; 

77 Sol. Jo. 899. 

3490c. Necessity for notice.] — Where, under 

Tithe Act, 1830 (c. 71), s. 81, & Tithe Act, 
1891 (c. 8), s. 2, the bailiff of a county ct. 
levies a distress for unpaid tithe, he must , 
give the tenant ten days’ previous notice. — 
New College, Oxford, Warden & 
Scholars v. Davison (1933), 49 T. L. R. 
579 ; 77 Sol. Jo. 689. 

Annotations: — Overd. Queen Anne’s Bounty v, Thorne, 
[1934] 2 K. B. 176. Beld. Swafler v. Mulcahy, Hooker v. 
Mulcahy, Smith v. Mulcahy, [1934] 1 K. B. 608. 

3490<i. .]— Swapper v. Mulcahy, 

Hooker v. Mulcahy, Smith v. Mulcahy, 
No. 3490b, ante, 

34906. .] — An officer appointed by the 

county ct. under Tithe Act, 1891 (c. 8), s. 2, 
to distrain on land occupied by the owner 
thereof for the sum ordered to be paid in 
respect of arrears of tithe rentcharge together j 
with costs hjua conferred on him by sect. 2 (2), 

” the like powers of distraint for the recovery 
of the sum ordered to be paid as are conferred 
by the Tithe Acte on the owner of a tithe 
rentcharge for the recovery of arrears of tithe 
rentch^upTO ” : — Held : the obligation to give 
ten dayir noUce of intention to distrain im- 


of the same tithe rentcharge, together with 
the costs, & directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorari was obtained to remove the second 
order of the county ct. Judge into the High 
Ct. upon the ground tho.t he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order :—Held : 

(1) the county ct. judge had not exceeded his 
jurisdiction in ordering a second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 

(2 ) the application for the second distress was 
properly made by the tithe owmers, & it was 
not necessary that it should be made by the 
officer of the ct. — R. v, Clements ^udge), 
Ex p. Ferridge, [1932] 2 K, B. 535 ; 76 
Sol. Jo. 414 ; mb nom, R. v. Kent County 
Court Judge, Ex p, Ferridge, 101 L. J. 
K. B. 603 ; 147 L. T. 353. 


Annotations :—As to (1) Apld. liawlon^ & Squarey v. Spicer, 
Wlthore & Oo, V. Spicer, [1936] 1 K. B. 412. Generally, 
ReM. Queen Anne’s Bounty v, Blacklock’s Exocutorg, 


[19341 I K. B. 599. 


3492b. •] — ^An order having 

been made by the county ct. directing the 
recovery from a landowner of a sum of about 
£30 on accoxmt of tithe rentcharge & appoint- 
ing an officer to distrain therefor, the officer 
seized three hayricks of the market value of 
£170. By reason of a local agitation against 
tithes & of threats by the landowner a sale 
of the hayricks bv auction could not be held. 
Under an order for sale by tender only two 
tenders were forthcoming, the higher being 
one of £10 by the landowner himself which 
was accepted. An application by the parties 
entitled to the tithe rentcharge for an order 
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for a second distress having been refused by 
the county ct. : — Held : the case was ex- 
cepted from the general rule of law that a 
second distress cannot be made for the same 
sum, on either of these grounds : (1 ) that the 
officer in levying the first distress had in the 
circumstances made a bond fide & excusable 
mistake in underestimating the true value of 
the hayricks seized ; (2) that the misconduct 
of the landowner himself had contributed to 
prevent the first distress from being effective ; 
& the case should be remitted to the county 
ct. judge, who in the exercise of his judicial 
discretion should make such an order 
if necessary, give such further directions, as 
were in accordance with the principles of 
law which the ct. had laid down. 

(3) Under sect. 10 (2) of the Tithe Act, 
1891 (c. 8), s. 10 (2), the proceedings which 
are req[uired to be commenced before the 
expiration of two years from the date at 
which the sum on account of tithe rentcharge 
became payable are the original proceedings for 
the recovery of that sum & not proceedings 
subsequently initiated by direction of the 
county ct. under sect. 2 (2) of the Act. 

Qu, : whether the rules by which the cts.* 
have limited the powers of distress in 
ordinary cases apply to a case of distress for 
tithe rentcharge under the Tithe Acts where 
, the conduct or the distress is not left to the 
judgment or initiative of i he tithe-owner, but 
has to be exercised at every stage under the 
directions of the county ct. — IIawlbncb Sh 
Square Y v, Spicer, Withers & Co, v. 
Spicer, [1936] 1 K. B. 412 ; subnoin. Withers 
V. Spicer, Hawlbnce Squarey v, Spicer, 
104 L. J. K. B. 89 ; 162 L. T. 81 ; 61 T. L. R. 
89 ; 78 Sol. Jo. 802, C. A. 

84920. Who may apply for second 

distress — Tithe owner.] — R. v, Clements 
(Judge;, Ex p, Perridge, No. 3492a, anie. 

3402d. Mistake as to value — Jurisdiction to 

order second distress.] — Rawlence & 
Squarey v. Spicer, Withers & Co. v. Spicer, 
No. 3492b, ante, 

3492e. Limitation of time for.] — ^The owner of 

tithe rentcharge obtained from the county ct. 
judge in May, 1932, an order for the payment 
of a sum on account of arrears for throe con- 
secutive half-years ending Oct. 1, 1931. In 
Nov. 1933, application was made to the 
county ct. judge to direct the officer of the ct. 
to distrain for that sum under Tithe Act, 
1891 (c. 8), 8, 2 (2). He refused, on the 
ground that by the proviso to Tithe Act, 
1830 (c. 71), 8. 81, “ not more than two years’ 
arrears shall at any time be recoverable by 
distress *’ & that the arrears claimed went 
back more than two years before the date of 
the proposed distraint ; — Held : there is 
nothing m sect. 81 of 1830 Act which limits 
the two years’ arrears to the period im- 
mediately antecedent to the date of the 
distress, but the sect, deals with quantum 
only. The time limit is foimd in sect. 10 (2) 
of 1891 Act, which enacts that tithe rent- 
charge shall not be recoverable unless pro- 
ceedings for its recovery have been com- 
menced before the expiration of two years 
from tlie date at which it became due. The 
present proceedings having been so com- 
menced the owner of the tithe rentcharge was 
entitled to have a distress levied by the 


officer of the county ct., & the judge should 
have directed him accordingly. — Queen 
Anne’s Bounty v, Blacklocks’ Exors., 
[1934] 1 K. B. 699 ; 103 L. J. K. B. 183 ; 
160 L. T. 479 ; 60 T. L. R. 223 ; 78 Sol. Jo. 
135, D. C. 

3492f. Form of order;] — An order for distress 

for arrears of tithe rent is not invalid by 
reason of its referring to lands in two or more 
parishes. — Queen Anne’s Bounty v, Cooke 
(1934), 161 L. T. 172 ; 60 T. L. R. 339 ; 78 
Sol. Jo. 337, D. C. 

3492g. Commencement of proceedings — What pro- 
ceedings must be commenced within two 
years.] — Rawlence & Squarey v. Spicer, 
Withers & Co. v. Spicer, No. 3492b, 
ante, 

3494a. Tithe Rentcharge Recovery Rules, 1891- 
1933, rr. 6, 8 — Validity.] — (1) Applications 
had been made to the county ct. for the 
appointment of a receiver for the recovery 
of certain tithe rentcharge. The landowner 
gave no notice of opposition to the 
applications, but he attended the ct. &; 
claimed a right to be heard under Tithe 
Act, 1891 (c. 8), 8. 2 (1). The county ct. 
judge offered an adjournment to enable the 
landowner to file his notice of opposition, 
but this was refused, the landowner maintain- 
ing his claim to be heard then & there & 
saying that Tithe Rentcharge Recovery 
Rules, 1891-1933, r. 8, & the other rules 
which purported to extend the power of the 
county ct. under sect. 2 (1) of the Act of 
1891, were ultra vires the rule committee. 
The judge withdrew the offer of an adjourn- 
ment & made an order for the appointment 
of a receiver. The landowner applied to 
the High Ct. for a writ of prohibition to issue 
to the county ct. judge, to the receiver & 
to the titheowner to prohibit them from 
proceeding further in the matter of the 
applications. The judge in chambers dis- 
missed the summons & the landowner 
appealed : — Held : the rule committee had 
power to make the rules & regulations which 
they had made with regard to the recovery 
of rentcharge, & the landlord did not have 
an unregulated right of audience under the 
Tithe Act, 1891 (c. 8), s. 2 (1). 

(2) A landowner, who is dissatisfied with 
the order of a county ct. judge directing him 
to pay a sum on account of tithe rentcharge 
& desires to have it set aside, ought only to 
be granted a writ of prohibition to the judge 
for that purpose in a clear case of want of 
jurisdiction or excess of jurisdiction on the 
part of the judge ; & in any other case he 
should proceed by appeal, more especially 
as a right of appeal is expressly given by 
Tithe Act,* 1891 (c. 8), s. 7. — Queen Anne’s 
Bounty, Governors op v, Prrt-RivERS, 
[1930] 2 K, B, 416 ; 2 AU E. R. 161 ; 
105 L. J. K. B. 608; 154 L. T. 627; 80 
Sol. Jo. 487 ; sub nom, Pitt-Rivers v. 
Queen Anne’s Bounty, 62 T. L. R. 449, 
D. C. 

3494b. Appeal against order for payment — Whether 
prohibition lies.] — Queen Anne’s Bounty, 
Governors op v, Pitt-Rivbrs, No. 3494a, 
ante, 

8494c. Tithe Act, 1936—“ Arrears.”— Meaning of.] 

— Pltfs. were owners within Tithe Act, 1936 
(c, 43), 8. 20 (3), of a tithe rentcharge charged 
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upon certain lands of which B. was the owner 
& occupier. In Sept. 1934, & in Sept. 1936, 
pltfs. applied to the county ct. for an order 
for the recovery of sums due in respect of 
the tithe rentcharge. On each occasion an 
order was made for the recovery by distress 
of the sum due together with a sum for costs. 
On Apr. 17, 1937, pltfs. gave notices to R. 
& to the Tithe Redemption Commission in 
accordance with Tithe Act, 1936 (c. 43), 
s. 20 (3). The Tithe Redemption Commission 
contended that the sums in respect of which 
orders had been made by the county ct. were 
not “ arrears ** within sect. 20, & that the 
commission had no power to recover & to 
give a discharge for such sums : — Held : 
\\) ** arrears ’* in sect. 20 referred to the 
sums which became due on account of tithe 
rentcharge before the appointed day (Oct. 2, 
1936), but not to any right or liability in 
respect of sums which may have accrued or 
become due before the appointed day. The 
two sums in respect of costs in the county 
ct., were, there fore, not “ arrears ” ; (2) 
“ arrears ’* included the sums due for 
tithe rentcharge in respect of which an order 
for recovery by distress had been made as 
well as sums in respect of which no such order 
had been made. — Queen Anne’s Bounty v. 
Tithe Redemption Commission, 11038] (3i. 
229 ; [1937] 3 All E, R. 515 ; 107 L. .1. Ch. 
85 ; 157 L. T. 334 ; 53 T. L. R. 0(i0 ; 81 
Sol. Jo. 588. 

494d. Limitation of time for recovery.] 

—Tithe Act, 1936 (c. 43), abolLdu J tdlu; 
rentcharge on Oct. 2, 1036, but pres(‘r eo 
the right to recover tithe l entchai’ge. accrued 
due before that date, subject to the pro- 
vision that after Ax>r. 1, 1037, arrears could 
only be recovered by the Tithe (Nuimii.ssion. 
After that date no jjroceedings for arrears 
could be commenced by the ( Commission 
until the exi)iration of one month after the 
tithe-owner had given ])articulars of the 
arrears claimed to the tithe-payer the 
Commission. The arrears recoverable are 
limited to two yearn by the Tithe Act, 1801 
(c. 8). On Sept. 30, 1037, pltfs. posted to 
the Commission & to the tithe-payers 
X)ai'ticulars of arrears duo on Oct. 1, 1035, 
it was admitted that such notices were 
received on Oct. 1, 10,37, & that the receipt 
on such date was in time for the puiposes of 
the two-years’ limitation prescribed by the 
Tithe Act, 1891 (c. 8), which period would 
expire at midnight Oct. 1-Oct. 2, 1937. It 
was also admitted that, upon such receipt on 
Oct. 1, 1937, the period of one month above 
referred to would commence immediately 
after midnight on Oct. 1-Oct. 2, 1937. By 
Tithe Act, 1936 (c. 43), s. 10 (a), in the 
calculation of the two-years’ lunitation 

E eriod, time after the service of the particulars 
y the tithe-owner during which xiroceedings 
cannot be commenced is to be excluded. 
The proceedings for recovery of the arreare 
were commenced in the county ct. on Nov. 2, 
1937. It wae contended that, although the 
period of one month commenced on Oct. 2, 
1937, “ time after ” the service oi the 
particulars began on Oct. 1, 1937, or, in the 
alternative, in calculating these times regard 
must be had to the exact time of service : — 
Held : (1) the proceedings were out of time 
because the two years’ period under the 


Tithe Act, 1891, ended on Oct. 1, 1937, & 

“ time after ” the service of the particulars 
did not commence until Oct. 2, 1937. The 
aiTeai*s, therefore, became irrecoverable 
before the excluded x)eriod began ; (2) Tithe 
Act, 1936 (c. 43), s. 20 (10) (a), cannot be 
construed as referring to the exact time at 
which notices are served or proceedings 
begun, <fc the legislature did not thereby 
intend to deal with fractions of a day. 
Queen Anne’s Bounty p. Tithe Rediomp- 
TioN Commission (No. 2), [1938] 3 All E. R. 
664 ; 54 T. E. R. 1 106 ; 82 Sol. Jo. 645. affd. 
[1938] 4 All E. R. 368, C. A. 

3501. Add. Annotation : — Consd. Queen Anne’s 
Bounty v. Thorne, [1934] 1 K. B. 297. 

8506. Add. Annotation Refd. R. v. Customs & 
Excise Comrs., [1928] A. 0. 402. 

3513a. Mode of payment of compensation — At 
election of limited owner — Whether election 
revocable.] — Re Wartling Tithe Redemp- 
tion, No. 3513b, po.9t 

3513b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled T.*and Acts, &- pro- 
viding that a solo trustee should be competent 
to act for all the purpose.*^ of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to O. In 1905 C. died, having by 
his will devised his real & x^crsonal estate to 
resps. & .appointed them bis exors. In 1922 
applt., who was the owner of the land out 
of wliich certain of the tithe rontcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (o. 54), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s. respectively, 
for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the x^^ymont of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt.^ 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life; — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 8 . 6 , in the discretion of the 
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ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis* 
missed the application as against him with 
costs. 

(2) Semble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, 8. 9, to revoke or alter the 
exercise of it . — Re Wabtling Tithe Re- 
demption, [1024] 2 Ch. 123 ; 03 L. J. Ch. 
662 ; 131 L. T. 186 ; 88 J. P. 133 ; 68 Sol. 
Jo. 618 ; 22 L. G. R. 349, 0, A. 

Compare original volume, p. 402, No. 3488. 

8648. Add. Citations ;-~[1024] 1 K. B. 161 ; 93 
L. J. K. B. 116 ; 130 L. T. 383 ; 88 J. P. 
33 ; 68 Sol. Jo. 641. 

3679a. What amounts to Incumbrance 

affecting land.] — Wrench v. Lord (1837), 3 
Bing. N, C. 672 ; 4 Scott, 381 ; 6 L. J. C. P. 
193; 132E. R. 669. 

3614. Add. Citations : — 1 And. 47 ; 3 Dyer, 

338 b ; sub nom. Bedford v. Poord (1695), 
Cro. Eliz. 447 ; sub nom. Bbtpord v. Ford, 
Oo. Eliz. 472 ; sub nom. Foord’s Case, 
6 Co. Rep. 81 a. 


Add. AnnoiaHon: — Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Oas. temp. King, 66. 

8616. Add, Citations : — sub nom. Bbtpord v. 
Ford, Cro. Eliz. 472 ; sub nom. Poord’s 
Case, 6 Oo. Rep. 81 a ; sub nom. Anon. 
(1574), 1 And. 47 ; 3 Dyer, 838 b ; Ben. 238. 
Add, Annotation : — Refd. Betesworth v. St. 
Paurs (Dean) (1726), Cas. temp. King, 66. 

8648. To cross-reference before this case add 
** See Ecclesiastical Dilapidations (Amend- 
ment) Measure, 1929 (No. 3).” 

3666. Add. Annotation : — ^Refd. Wickhambrook 
Parochial Church Council v. Oroxford, [1935] 
2 K. B. 417. 

8787. After this case add : — 

'' Extinguishment or redemption of first fruits 
& tenths.] — See First Fruits & Tenths Measure, 
1926 (No. 6).” 

8827. Add. Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

3900. The order of the cross-references following 
* this case should be inverted. 

8907. Add. Annotations: — Apld. Patton (W. R.) 
V. Toronto General Trusts Corpn., [1930, 
A. C. 629. Consd. Be May, Eggar v. May] 
[1932] 1 Ch. 99. 


Part VIII. — Religious Bodies other 

England. 


than the Church of 


8967. After this case add : — 

-.] — See, nowt Minister of Religion 

(Removal of Disqualifications) Act, 1925 
(c. 64). 

3987. Add. Annotation : — Refd. Stepney Borough 


Council V. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

4017a. Premises of Salvation Army — Whether used 
for public religious worshlp—Places of Worship 
(Enfranchisement) Act, 1920 (c. 66).] — 

Stradling V. Higgins, No. 2a, ante. 


part VII. sEcrr. 6. sub-sect. 4.— i. 

td. NeceasUy for consent of Ministry 
of Finance .] — The estate of G., which 
vested In the Land Purchase Com- 
mission by Northern Ireland Land Act, 
192.^. was snbjeot to two eooleaiastloai 
tithe rentcharprea. The vendor served 
notice of motion to redeem these 
ohar^res. & the redemption price was 
fixed by the Judicial Oomr. at nineteen 
years* purchase in each case, the 
Ministry of Finance objected : — Held : 


eccleslaHtioal tithe rentoharges cannot 
be redeemed under Land Purchase 
Acts vdthout the consent of the Ministry 
of B^anoe as representing the Treasury, 
— In the Estate of Gunning, 119291 
W. 1. 01.— IR. 


PART VII. SECT. 6. SUB-SECT. 8. 

3536 1. Proceeds of sale — Applicaiion 
— Church of Scotland {Property dt En- 
dourments) Act. 1925 (o, 38), s. SO.)— 
Milligan. Petitionbib, [1927] 8. O. 
692.— SOOT. 

d I. — Action for trespass ,} — 

Where land is granted to a church 
oorpn. as a glebe, & a rector has been 
duly inducted, he has the possession, 
& an action of trespass for entering on 
the land & cutting down trees mast be 
brought In his name, & not in the name 
of the oorpn. — St, Stephen Rector e. 
Tobtelot (1842), X Kerr, 637.— CAN. 


PART VII. SECT. 7, SUB-SECT. 2.— A. 

nk. Ontario Act of 1889 simpHfi/ing 
sales of property held in trust tor Ohurtk 
of Enoland-^^ect of.] — Re ST. John*® 


Ohubch, 119271 3 D. L. R. 636 ; 60 
O. L. R, 191.— CAN. 

PART VII. SECT. 18, SUB-SECT. 1. 

■a. Spiritual corporation aggregate 
— Power to horrow.\-—Axx eoclesiastlcaJ 
oorpn.. being a non-trading oorpn., has 
no implied power to borrow money, 
unless such power is expressly or im- 
pliedly given by its constitution. 
Although an Act oonstitnting such a 
oorpn. does not expressly griv© power 
to borrow or to erect a church, but 
does expressly give power to mortgage, 
the power to borrow for the purpose 
of ereoting a ohuroh is Implied, ^ce 
the erection of a church is the 
principal reason for the incorpor- 
ation. — Leonabd V. St. Patbiok*® 
Pabish, 11922] 1 W. W.^ R.^ 601; 
66 D. L R. 304 ; 17 Alta. L. R. 262. 
—CAN. 

PART VIII. SECT. 2. SUB-SECT. 1. 

11 . .) — ^The canon law of the 

Roman Catholic Church is foreign law, 
which must be proved accordingly. — 
O’Oallaohan r. O’Sullivan, il925J 
1 I. R. 90.— m. 

ai. Power to remove parish 

priest.] — ^Applt., a parish priest, was 
removed from his parish by a decree 
of removal Issued by the bishop of the 
diooese in which the parish was situated. 
Applt. claimed a declaration that the 
decree was illegal 8c void on the grounds 
that (1 )■ there was no ^wer under the 
oanon law to issue such a decree unless 
a “ citation ** haul been first served on 
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him, & he had an opportunity to meet 
the charges made against him ; 
(2) alternatively, if the oanon law did 
not require the service of a “ citation ” 
or the granting of a personal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
luptloe : — Held : the decree was not 
Illegal on either ground. — O’C allaghan 

V. O’Sullivan, [1926] 1 I. R. 90. — IR. 

■b. Corporation — Parish — Borrow- 
ing for cliurch building.] — Leonard v. 
St. Patrick*® Parish, [1922] 1 

W. W. K. 601 ; 66 D. L. R. 304 ; 17 
Alta. L. R. 262.— CAN. 

■d. Relation to civil law — Arch- 
bishop of Edmonton — As to parishes in 
Calgary diocese,] — Leonard v. St. 
Patrick’s Parish, [1922] 1 W. W. R. 
601 ; 66 D. L. R. 304 ; 17 Alta. L. R. 
282.— CAN. 


PART VIII. SECT. 8 , SUB-sicT. 8 .— A. 

q i. .] — Land was conveyed 

to certain persons In trust for a reiigious 
body called the United Brethren In 
CLrm, 8c a oongremtion was organised 
8c a church built. Subsequently a 
division took place in the religious 
body, & it was held that the party 
to whioh the cohgregation in question 
adhered were seoeders. This con- 

r gation oontinued to use the ohuroh, 
some of the original trustees havli^ 
died, appointed new trustees to act 
with the survivorB, 8c these trustees 
refused to give up possession to. the 
representative of what had b©^ 
declared to be the true body : — Held : 
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4027. Add. CUcUion : — 3 Macq. 827, 

4038a. .] — Doe d. Kibk v. Roe (1838), 

2 Jur. 945. 

4034. Add. CUaiion : — sub nom. v. , 

3 Jup. 460. 

4034a. .] — Special service in ejectment 

where possession ot a chapel is sought to be 
recovered. — Doe d. Somers (Earl) v. Rob 
(1840), 8 Dowl. 292. 

4034b. .] — Special service in an action 

of ejectment for the recovery of a chapel & 
free school. — D oe d. Smith v. Rob (1840), 
8 Dowl. 609 ; sub nom. Dob d. Smythe v. 
Roe, 4 Jur, 338. 


4047a. Who are.] — The word “ Jew in English 
law has almost always been cozened to 
persons practising the Jewish religion ; the 
disabilities of Jews have not attached to 
ersons of Jewish race who have become 
aptised (Slbssbr, L.J.). — Keren Kayb- 
METH LE JISROEL, I/TD. V. INLAND REVENUE 

Combs., [1931] 2 K. B. 466 ; 100 L. J. K. B. 
696 ; 146 L. T. 320 ; 47 T. L. R. 461, 0. A. ; 
on appeals [1932] A. 0. 650, H. L. 

4056. After this case add the following new 
sections : — 

Sect. 9.— PRESBYTERIANS. 

See cases infra. 


t he trusteea miifit be treated as being 
trustees for the true body, who were 
entitled to enforce the trust & to have 
poseession of the church, & It was not 
necessary to organise another con- 
gregation & appoint new trustees for 
that congregation under Tlellgloua 
Institutions Act. — Brewster v. Ben- 
dershot (1900), 27 A. R. 232.— CAN. 


gg. Tranafer hy irusteea church 
corporation — Repreaentino deiuMnination 
o/ortpinaZconflrrcfl^ion,]— Pltfb. claimed 
certain land & a church edifice thereon, 
the title to which was In defts. until 
they transferred it to the congregation 
Incorporated under the name of " The 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Ohio, other 
States at Neudorf, Saskatchewan *' ; 
& the question in dispute was, whether 
pltts. or dofts. represented the con- 
gregation for which the land was bought 
& the edifice erected : — Held : all the 
original members of the congregation 
belonged to the Missouri Synod of the 
EvangelIc6Ll Lutheran Church in the 
United States & Canada, & the church 
was built & dedicated as a mission 
church of the Missouri S 3 Tiod, ifc not 
as an independent church, & the 
question in litigation should be decided 
in favour of defts., & it should bo 
declared that It was no breach of trust 
on their part to transfer the property 
to the above-mentioned church corpn. 
— Stein v. Hauser (1913), 26 W. L. H. 
4r)2 ; 5 W. W. R. 971 ; 15 D. L. R. 
223 ; 6 Saak. L. R. 383.— CAN. 


sh. Church books — Right to retain — 
Clerk of sessions of Presbyterian church,] 
—Griffiths e. Fraser, 11928) 2 
D. L. K. 540 : 60 N. 8. R. 71.— CAN. 

sj. Church records, correspondence, 
etc. — Rigid to inspect — Church member — 
WhcOuT court wxU interfere.] — The 
principle that the ct. will not interfere 
with the decision of the members of a 
voluntary assocu., professing to act 
under their rules, where It Is not shown 
that there was mcda ftdea in arriving at 
the decision, or that the rules wor 
contrary to natural lustloe, or that 
anything was done whioh was contrary 
to the rules themselves, was applied 
herein to the decision of the board of 
directors of a local church, ratified by 
the congregation, refusing to allow a 
member tnereof to inspect all the 
records, correspondence & files of said 
local churoh. — Wktmon v. Bayne, 
[1928] 1 D. L. R. 848 : [19281 1 W. W. R. 
519 ; 23 Alta. L. R. 446.— CAN. 


PART VIILSECT. 8, SUB-SECT. 8.— C. 

4026 II. .1— Pltfii. & those 

associated with tbeni. DPiPfiT a minority 
of the members of a Regular Baptist 
Church, refused to sign an acceptance 
of oertahi " articles of faith ** proposed 
to them by defts. representing the 
majority, Sc were, in consequence of 
^heir refnsid, if oertain resolutions 
passed at meetings of the congregation, 
pltte. dissmitiii^, were to govern, 
excluded from memberslilp : — Bdd : 
there was no inbearent or other power 


in defts. to change the statement of 
doctrines, & the trustees had no 
authority to hold the property on any 
other trusts than those declared by the 
deed. — W odell v. Potter, [1929) 3 
D. L. R. 525 ; 64 O. L. R. 27 : varied, 
1 D. L. K. 726 : on appeal. 2 D. L. K. 
449.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.— E. 

sk. Power to sell — WUh consent of 
governing body — Contract to hcU by 
representative of congregation — Invalid.] 
— Irving v, MoLaohlan (1856), 5 Gr. 
62^.— CAN. 

sq. “ Waiaenamt ** of Mennonite 
Church — Power to sue.] — Pltfs. who 
were elected orphan -administrators by 
the Keinland Mennonite congregdllon 
held to constitute the “ Wolsenemt," a 
special department of the' congregation 
organised for the purpose of managing 
the estates of deceased members, & 
to be entiUed to sue in their own 
names to recc-^'er mone^ loaned by 
them out of the funds thereof. — 
Neuteld & NEU¥ ii:i.T> T . Fehr, 11929) 
4 D. L. R. 1070 , 1 V/. W. R. 908 ; 38 
Man. L. R. 194. -CAN. 


PART VIII. SECT. 4. 

si. Authority of the yearly meeting — 
Right to hold property — M embers refusing 
to accept book of discipline .] — The 
supreme or governing body of the 
Society of Friends, or Quakers, In 
Canada, os well In respect to matters of 
discipline as to the general govt, of 
the society, is the Canada yearly 
mooting. The Canada yearly meeting 
having adopted a book of discipline 
which certain men]il>er9 of the society 
refused to accept, these dissentient 
members, therefore, could not bold, 
nor exercise any right over, property 
granted to a subordinate branch of the 
society to which tb^ had formerly 
belonged. — Joneb v. Dorlanp (1886), 
14 S. C. R. 39.— CAN. 


PART VIII. SECT. 7, 

b I. Irregular marriage in 

rrresence. of minister followed by prayer — 
Minister not guiUy of offence under 
Marriage Notice (Scotland) Act. 1878 
(c. 43), 8. 12.)— STRATHERN V. Stuabt, 
[1926) 8. C. (J.) 114.— SCOT. 

•f. Minister's stipend — Obligation to 
provide .] — Greenock (Provost) v. 
Peters, [1893} A. O. 258.— SOOT. 


PART VIII. SECT. 9. 

sm. Plan of oo-operatUm adopted by 
’^resbyterian db Methodist eemyregor 
Urns— Whether unit for voting on chu rch 
inion.l — Re Conn Presbttrrian 

(Ont.), [1926] 4 D. L. R. 386. — 

)AN. 

sn. IHgU of minister to invoke 
mthoriiy of cUHl courts.} — Action by a 
^^rMbyterian minister against the 
leneral Assembly for a deolamtlon 
bat a sentence ox dismissal was Illegal 
fc void &; for a mandamus to rentore 
lim to oflioe : — Beld : not a violation 


of pltf.’s vow of BUbmiasion to the ote. 
of the Churoh. — Maoqueen v. Fraok- 
leton (1908), 8 C. L. R. 673.— AUS. 

BO. Mernijers — Who are^Name on 
roll.] — Rooney Cane (Out.), [1926] 
2 D. L. R. 516.— CAN. 

jp. Name also on 

roll of arudher church.] — Re Maple 
Valley PuKSDYrKRiAN Church (Out.), 
1926) 4 I). L. R. 378.— CAN. 

■q. Old roll.] — Re 

Burlington I'rksbytehian Churoh 
(O nt.), [19261 4 0. L. U. 380.— CAN. 

sr. S. P. He Dalhousie Mills 
Presbyterian Churuii (Out.), [1926) 
4 1). L. ri. ,38.3.- -CAN. 

gt. Reserve or 

appendix roll.] — Wf(^K Case (Out.), 
[1926) 1 D. L. U. 829.— CAN. 

gy, , ] Rfi 

IllOH MONl> H I LLPRKSBYTERI AN CO UltCH 
(Out.), [19261 4 D. h. H. 305.— CAN. 

BW. Meetings — Calling — How regu- 
laiedr— Meeting relatiro/ to entry into 
Church Union.] -- Cameron r. St, 
Luke’s Salt Springs (TRutmcBts), 
(19271 2 D. L. K. 760 ; 59 N. 8. 11.272; 
affd. sub nom. St. lG;Kic’a Salt Si‘hingh 
rrRUsTEEs) V. Cameron, (1929) 3 

D. L. U. 497 ; 8.0. U , 452; a/fd., [1930) 
A. C. 673.— CAN. 

•y. Properly- Statutory disposal of.\ 
--lie United Oiiuiwm (P. E. I.), [1927) 
2 V. L. R. 1169.— CAN. 


BZ. .] — McLean v. Ballan- 

TYNE, [19281 4 V. L. R. 37 ; 62 O. L. R. 
443.— CAN. 

sa. v) — A majority ot the 

oongregation of a Presbyterian Churoh 
at G. m Jan. 1925 voted in favour of 
union with two other denominations. 
Pltf., who had voted against union, 
brought this action, on behalf of 
himself Sc other members of the con- 
gregation wno bad vot/cd against 
union, for an injunction restraining 
the trustees of the property of the 
church at G. from using or disposing of 
It otherwise than by transfc ring It to 
pltf. or trustees for pltf. & other 
members of the Presbyterian Church 
In Canada at G. ; Sc for other relief : — 
Beld : the oongregaton of the Churoh 
at G. after entering the union, was 
entitled to consent, & did effectually 
consent to the application of United 
Churoh of Canada Act, 1925, s. 4, to 
the proiKJrty In question ; Sc the Act 
having vested in the United Churoh 
the power of determining how the 
trusts upon which the property was 
held were to be performed, & having 
provided that what was done in pur- 
suance of the Act should not 1t>e 
deemed a breach of the trusts, but a 
compliance tborowith, the ct. hod no 
iurlii^ctioa to grant the relief asked. — 
AiRD V. Johnson, [19291 4 D. L. R. 
664 ; 64 0. L. R. 233.— CAN. 


.] — Pltfs., as repre- 
senting all oommunlcants, pewholders 
Sc adherents of 8t. James Presbyterian 
Churoh, Newcastle, N.B., not oon- 
oQ^rt^ in churoh union, claimed the 
ohurob property, or a share therein. 
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Sect. 10. — GREEK CHURCH. 

See cases infra^ 


Sect. 11.— WELSH CHURCH. 

4055a^ Jurisdiction of Commissioners — Weish 

Church Act, 1914 (c. 91), s. 11.]— Sect. 11 of 
Welsh Church Act, 1914 (c. 91), confers upon 
the Welsh Comrs. exclusive jurisdiction over 
those matters with which they are given power 
to deal under sects. 8 & 9 of that statute. The 
provisions of sect. 1 1 have not excluded from 
the jurisdiction of the ct. consideration of 
matters of dispute between the Welsh 
Comrs. on the one side & the King’s subjects 
on the other, & it is only when property 
is vested in the Welsh Comrs. that the 
purposes of the Act over which they have 
exclusive jurisdiction arise. — Winorove v. 
Morgan, [1934] Ch. 423 ; 103 L. J. Ch. 62 ; 
160 L. T. 471 ; 60 T. L. R. 100 ; 77 Sol. Jo. 
867 ; on appeal, 103 L. J. Ch. 209, C. A. 

4055b. Holder of ofllce — Bequest of annuity — 
Effect of appointment to new office with 
special stipend.] Pltf. was at the date of the 
coming into force of the Welsh Church Act, 
1914 (c. 91), rector of the i)ai‘ish of C. in the 
county of Glamorgan. The emoluments of 
his office included tithe rentcharge & an 
. annual sum derived from the redemption of 
tithe rentcharge amountint-* to thcvtotal annual 
sum of U628 138. 6d. In 1933 pltf. resigned 
the rectory of C. on being instituted as vicar 
of another parish — namely, P., the incum- 
bent of which was entitled under the will of 
one N., who died in 1917, to the perpetual 
annual income derived from the investment of 
a legacy thereby bequeathed to the vicar for 
the time being. The income amounted to 
the sum of about £243 a year. 

By his stat/cment of claim pltf. claimed a 
declaration that, so long as ho held the office 
of vicar of P. or any other ecclesiastical office 
in the Church in Wales, he was entitled to 


the full sum of £628 138. 6d., & that defts. 
were not entitled — so long as he held the 
office of vicfMT of P. — to deduct from the said 
annuity the amount of the income to which 
he, as incumbent of the parish of P., was 
entitled imder the trusts of N.’s will. Defts. 
claimed that pltf. was only entitled to the 
annual sum of £268 138. 6d., & that he must 
bring into account the amount of the said 
income payable to him as incumbent of P. 
in respect of the legacy under N.’s will : — • 
Held : pltf. had accepted the living of P. 
on the terms of being paid the same stipend 
as he had received for the living of C. ; also, 
on the construction of the Welsh Church 
Act, 1914 (c. 91), although the commutation 
effected by sect. 18 of the Act had the result 
of rendering inapplicable the provisions of 
sect. 8 (2), relating to the existing interests 
of ecclesiastical offices & also the provisions 
of sect. 16 & that j^art of sect. 14 which dealt 
with the preservati^ & duration of existing 
interests against the transferees of alienated 
property, nevertheless it did not render 
inapplicable the proviso to sect. 14 (1), 
which, although in form a proviso, was in 
effect a substantive enactment imposing 
upon the holder of the office, upon such 
transfer, the obligation to pay over the whole 
of the net income of the original office, &, 
as such proviso applied to aU tithe rent- 
charges, it followed "that it applied to the 
annuity which pltf. claimed. * Therefore 
pltf. was only entitled to receve so much 
of his annuity of £628 138. Qd. as with 
the £243 arising from the N. bequest would 
made up the £628 138. 6d. — Price v. Repre- 
sentative Body of the Church in Wales, 
[1938] Ch. 434 ; [1938] 1 All E. R. 351 ; 107 
L. J. Ch. 186 ; 158 L. T. 166 ; 54 T. L. R. 
380 ; 82 Sol. Jo. 93, C. A. 


Sect. 12.— IRISH CHURCH. 

See case infra. 


attaoklug the legality of the congro- 
gational votes, one taken under the 
prGvlnclal Act & the other under the 
Dominion Act, aforesaid, In favour of 
union, & contending that, In any ease, 
the property fell within soot. 6 of 
14 Geo. 6, N.B., & therefore, there 
having been no “ consent under that 
sect., the property bad not vested in 
the United Church but belonged to the 
continuing Presbyterians of the con- 
gregation : — Held : the congregation 
not having nasBed a vote of non- 
oonourrenoe. It became, bv statutory 
operation, a congregation of the United 
Cmurch, &, even if the property feU 
within seet. 6 of 14 Oeo. 5, N.B., yet, 
After the Union, it was held for the 
benefit of the conanregatlon as a con- 
gregation of the United Church ; the 
absence of consent under sect. 6 merely 
leaving the property unaffected by the 
trusts. Sc not subleot to the terms & 
conditions, sot out in the Model Deed. 
— Ferguson v, MaoLean, [19301 
S. O. R. 630 ; [19311 1 D. L. R. 61 ; 
OjOTa., 2 M. P. R. 61.— CAN. 

PART VIIL SECT. 10. 

• 0 . Selection of priests — Itight of 
majority of members,] — Where emi- 
grants to Canada who before coming 
here were adherents of the Greek 
OathoUo Church have organised a 
ohuroh & erected a ohtirch building 
with the Intention that the servioes 
oonduoted therein should be of the 
Greek Orthodox faith Sc that the 


ofl9ciatlng priests should bo of that 
faith, but the congregation has never 
expressed a wish to belong to, or sub- 
mitted itself to, the Jurisdiction of ary 
partlouiar branch of that church, it is 
the right of the majority of the members 
to seleot through their trustees such 
priest as the/ see fit, regardless of the 
particular ** mission ** to which he 
belongs, provided only that he must 
be a priest in good standing in the 
Greek Orthodox faith. Qu. : whether 
by allying himself with the Ukrainian 
movement in said Greek Church a 

E riest has done somet hing unoanonlcal 
I not a matter for the dburoh ots., Sc 
not for a ot. of law, to decide. — Dwirm- 
CHUK V. Zaiohuk (Sask.), [1926] 3 
W. W. R. 608.--CAN. 

s6. Con^egation — Whether liable for 
debts,] — There is no legal relation 
between a member of a religious con- 
gregation & a oredltor of the congrega- 
tion unless It is created by contract 
between them. 

Under Religious Societies Land Act, 
R. S. S., 1930, a religious oongregatlon, 
although not otherwise incorporated 
or retdstered, is a body corporate which 
can be sued under the name of the 
congregation for debts inourred by the 
trustees on its behalf. — Kjcul (other- 
wise Kitziel or KrrauL) v. Bultcz Sc 
Spilchuk, [1933] 1 W. W. R. 45.— 
CAN. 

if. . Exptilsion from — Whether 

actionable, ] — The wrongful dismissal 
of a parishioner from an office in the 
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coiiRTcgation without salary is not 
actionable, but the cts. will interfere 
in the case of expulsion from member- 
ship & consequently from the right to 
vote upon matters connected with a 
church in which he owned a pew. — 
Zawudoski V. Ruthenian Greek 
Catholic Parish of St. Vladimir Sc 
Olga, [1937] 2 D. L. R. 509— CAN. 

sg. Bishop of Canada — Who is — 
Declaratory j udgment. ] — Declaration 
granted as to who is the lawful Bishop 
of Canada of the “ Russian Greek 
Catholic Orthodox Church.” — Soher- 
BANUK V, Skorodoumov, [1935] O. R. 
342.— CAN. 

PART Vlll. SECT. 12. 

■k. General Synod — Whether pro- 
hibiiion lies,] — Held : prohibition will 
only issue to a ct. or trlbimal or body 
of persons, other than tne Superior 
CJts., having, under statute or common 
law, authority to Impose liabilities 
upon, or to determine questions 
anecting the rights of, Indlvlauals, Sc 
having the duty to act Judicially. The 
ct. of the General Synod of the Church 
of Ireland derives its authority solely 
from the consent or agreement of the 
members of that Church & is, there- 
fore, not a tribunal to which an order 
of prohibition will lie, though the 
legality of Its decisions may be other- 
wi^ questioned Sc determined in the 
High Ct. of Justice.— The Stato 
g^LQ^rouN) V, D'Abot. [19361 I. H. 
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EDUCATION. 

Part I. — In General. 

5. Add. Annotation : — Refd. B, v. B., [1924] P. 170. 


Part II. — Central and Local 

13. Add, Annotation : — As to (2) FoUd. Richard- 
son V. Abertillery tJ. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

14a. .] — Pltfs., assistant teachers in the 

employ of deft, council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
&> notices sent to them in pursuance thereof. 

The council were in financial difficulties, & 
had approached tht Minister of Health with 
a view to obtaining a further loan. This had 


Education Authorities. 

been refused, unless the finances wore placed 
on a sound footing & expenses reduced. 
With a view to achieving this result they 
appointed a sub-committee with full powers 
to scrutinise expenditure & effect reductions 
& savings. This committee recommended 
that pltfs., who were rornunerated on the 
Burnliam scale, should have their engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 
sent out determining the contracts signed by 


PART I. 

Ba. Right of child — To receive infdruc- 
The governing principle of 
School Act, 11. S. S. 1920, c. 110, la 
that children between the ages referred 
to In sect. 202 (2) (as amended by 1 928, 
c. 48, 8. 18) have the right to attend 
school & receive instruction. The right 
Is tlio right of the child itself ; & it Is 
not a matter left to the discretion of 
lr.fl parents or the school board. — 
Wilkinson v. Tuomah (Saak.), [1928] 
2 W. W. It. 700.— CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

sd. Officers — Who are.\ — Tho Supor- 
Intondcnt of Maintenance to the 
Toronto Board of Education, & its 
Chief Clerk of Works In tho Architect’s 
Dopt., are ** offlcoi*8 *' entitled by 
Btatuto to old ago pensions. — Re 
Toronto Board of Education 
Docghtv, [1935] 1 D. L. R. 290 ; O. R. 
85.~CAN. 

PART II. SECT. 2. SUB-SECT. 1. 

sb. School hoard — Election — Method 
of voting,] — lie Edmonton School 
Board Elkction (Alta.), [1927] 1 
D. L. R. 411.— CAN. 

sd. Nature of,] — A School Board 

Is a creation of Primary Education 
Act, 1923, & has a separate & inde- 
pendent existence apart from the 
District Local Board. It is a corporate 
body & liable to be sued as such, — 
Bijapur District School Board v, 
Bitaovvan Vasuder (1932), I. L. K. 
o7 Bom. GO.— IND. 

sg. Education Board — Distinct entUy 
front. Crown — Right of siih-contracifn ’ — 
Charge on money dice from hoard to 
contractor.] — The effect of Education 
Act, 1924, 8. 24, Is to constitute an 
Education Board an entity separate & 
distinct from the Crown, & in conse- 
quence a claim of charge can be validly 
established by a sub -contractor upon 
Roneys due to a ooutractor by an 
Education Board in respect of work 
done for tho Board by such contractor. 
--McCallum «. Official Asbignkk of 
Saqar & Lusty, [19281 N. Z. L. R. 
292.—N.Z. 

si. Inability to act as landlord — 

^ tenant of same school .] — Where a 
demand was made upon a municipal 
counoU for $25,000 to be spent in 
repairing. Improving & enlarging one 
public school building In the town in 
order that It might serve as the sole 
PubUp school for the town, another 
building erected & paid for by public 

J.S. 


school supporters being used for high 
school purposes only, & tho lntonth)n 
being to charge tho high school an 
adequate rental : — Held : this purposo 
of the board was nr»t authorised by 
clause («) or clause (v) of sect. 88 of 
Public .Schools Act, R. S. O., 1927, & 
was ultra vires of the board. — Re 
Almonte Board of Education & 
Almonte, 11930] 1 D. L. R. 668 ; 64 
O. L. R. 50.5. -CAN. 

sr. Da/y trustees — To summon 
meeimg — JUiiUiHUtnn by majority of 
ratepayers — Roue.- of tnspector on 
refusal,] — If a reqni Mon is made to 
tho trustees of 8ch(»ols, Ly a majority 
of the ratepayers of a district, to call 
a special mooting for a purposo 
authorised by Common School Act, 
1 87 1, It Is their duty to call tho nieetlng 
under s(H‘t. 28 of the Act ; it If they 
refuse, the inspector Is anthoristal to 
appoint now trustees, uiidor sect. 37 
of the Act. A’x p. (liLHF.RT (1873), 14 
N. B. R. (1 Pug.) 231.— CAN. 

St. To take legal advice — In 

important matters of law.] — School 
trustees should not act with respect to 
important niattors Of law, such as the 
legal right of a child to receive Instruc- 
tion. In the school, without consulting 
their solr. &; counsel ; &, If they do so, 
it must be at the risk of having to x>ay 
costs If they are wrong. — Wilkinht)n v. 
Thomas, [19281 2 W. W. Li. 700.— 
CAN. 

sv. Meeting not formally sum- 

7iioncd — All trustees present —Necessity 
to record waiver of proper notice .] — 
Where all the members of a board of 
school trustees are i»re8ont a* a meeting 
thereof Kc tacitly w^alve the written 
notice called for by School Act, R. S. S. 
1920, c. 110, 8. 104 (1),- tho fact that 
their consent to tho waiver is not 
recorded in tho inlnuteH & subscribed 
by each member of the board Is a mere 
1 nf orniality . — W aterm an -W aterb ur y 
Manufaoturino Co., Lti>. v. Si.avanka 
School District, [19281 4 D. L. R. 
522 : [1928] 3 W .W. H. 16.— CAN. 

sx. Contract- -Formalities neces- 

sary— Executed contract.] — Tho con- 
tention that a contract In tho form 
presciibcd by School Act, II. S. A. 
1922, c. 61, 8. 194, between a school 
teacher & a school district was not 
binding on tho latter because not 
entered Into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
In any event, was completely met by 
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School Act, if. S. A. 1922, c. .51, s. 195, 
which provides that “ The contract 
shall 1)0 doomed valid binding if 
signed by tho teacher 8c by the chair- 
man on behalf of tho board.” Somers 

V. Liuerty S«'n, Dis'! ., [192SJ 2 D. L. R. 
334 ; [1928] 1 W. W. Li. 8H4.— CAN. 

Bz. Tender H not called 

for.] — Tho fact that before, awarding 
a contract for the erection of a se.hool- 
bouHO tho board of tnistoos dlvl not 
advert.lHO for or obtain formal wrltDm 
tenders hold to have boon a iiicro 
Informality In tho Inlornal manago- 
ni(3nt of the board whit j) did not affect 
tho rights of tho co] 1 1, r?u', tor to whom tho 
contract was avvnrd(‘d.-- \VATKnMAN- 
WATEHBURy MANl'FAfTUniNU C3)., 
Ltd. V. Slavanka School Dihtrk.t, 
119281 4 1). L. K. .522: [19281 3 

W. W. It. Id; revsd.. [1929] 2 D. L. U. 
161 ; 1 W. W . H. 598 ; 23 S. L. It. 3.38. 
—CAN. 

Bd. RenefUs of contract 

acce 7 >f<‘d.)- School Act, It. S. S, 1920, 
c. 110, H. 10.5, is Imperative; A, whore 
It has not been comijliod with In respect 
to a contract the cont.ract Is ahsolutoly 
void ; & tho fact that the work has 
been done & the bonidlts thereof 
acccptA)d by tlie board does not entitle 
tho contractor to rcoov- i- from tho 
l>oard an arnoimt due tiorcunder. — 
Waterman -Watkruuuy Mko. Co., 
Ltd. V. South Aroola School Diht., 
11929] 2 D, L. H. 214 ; 23 S I., R. 227; 
[1928] 3 W. W. K. 690.— CAP. 

bL Hiring of teacher.] 

--McDonald v. Eldon School Dis- 
trict No. 3 (1929), 1 M. J*. It. 253. - 

CAN. 

Bh. — - - -.] — Whore 

a statute provides that no act or 
proceeding of certain corpus,, In 
this Instaiico a school corf>n., ” which 
is not adopted at a regular or special 
meeting or the trustees, shall be valid 
or binding on any i)erson affected 
thereby,” a proposed contract is not 
binding on tho corjin., unless a 
formal vote on the questhjn of its 
approval was iJiit to tho tm.steos, even 
though the contract has been signed 
with the corpn.’s seal. Evidence that 
tho chairman & secretary were war- 
ranted In Inferring that the majority 
assented tc a motion which was made, 
hut not put to the meeting, for the 
adoption of the proposed contract. Is 
not sufficient. — Wakdrop v. White- 
mouth School District, 119311 3 
W. W. R. 499 ; 4 D. L. R. 861 ; 40 
Man. L. R. 1.— CAN. 
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their clerk : — Held : (1) it was clear that it 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
8. 4 (2), & the committee had vested in them 


the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
& sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, &; pltfs.’ 
claim failed. — Richabdson v. Abeetillery 
Urban Districjt Council, Thomas r. Same 
' (1928), 138 L. T. 688 ; 92 J. P. 69 ; 44 T. L. E. 
333 ; 72 SoL Jo. 226. 

19. Add. Annotation : — Consd. Purkis v, Waltham- 
stow Borough Council (1934), 161 L. T. 30. 


•1. Removal of trustees — By Board of 
Commissioners—Vnder ithR. N., c. 32.]— 
Held : where no vacancy had occurred 
& no proof was produced of any refusa] 
or neglect by & on the part of the 
trustees to aot or perform their duties 
as such, their dismissal by the Board of 
OomrR,wa8iiZ/ra — School Section 

16 Trustees v. Cameron (1877), 11 
N. S. 11. (2 di. & C.) 328.--CAN. 

sm. Improper dealings with 

trust funds — Action'— Whether Attorney- 
General necessary party.] — Xn an action 
by an inoorporated educational institute 
for the fomoval of one of the trustees, 
who also acted os secretary, for allegred 
Improper dealing with the corporate 
funds, judgment was ^ven, but with- 
out any finding of wilful misconduct, 
directing such trustee's removal, on the 
groimd that so much doubt was cast 
upon his doaliugs with the trust f\mds 
tliat it would not be proper to allow 
him to remain a member of the bOK^'d. 
Huch an action is maintainable without 
making the A.-G. a party. — Wilbkb- 
jHiROfi Educational Institute v. 
Holden (1887), 17 O. R. 439.— CAN. 

so. Neglect of duty — Proceedings 

for removal inUynnal — One applicant not 
ratepayer.] — Although on an appeal 
by school trustees from a judgment 
removing them from office the Ct. of 
Appeal agreed with the judge appealed 
from that apt)lt8. had been guilty of 
a neglect or duty in disregarding 
School Act, K. S. S. 1920, o. 110, with 
respect to procuring a new alto for a 
school house, it was held, nevertheless, 
that the ai)peal must be allow'ed on the 
ground, raised apparently for the first 
time In the notice of the appeal, that 
one of the five persons by whom the 
proceedings for removal were com- 
menced was not at the time they wore 
commenced on the last revised assess- 
ment roll for the district, &, therefore, 
was not a “ ratepayer " within the 
moaning of sect. 124 of the Act. — 
K. V. Rivvny & Peskchniok, 11929] 

2 D. L. R. 347 ; 23 B.L.R.281; fl928] 

3 W. W. R. 728.— CAN. 


gp. — Improper €le4lion.]'—Re 
Blades & Great Bend Consolidated 
School Dihtuict, [1937] 3 W. W. R. 
4Gt). — CAN. 




Appoint7nent of truster — Whether 
— Made at anntml meeting of rate- 
payers — Nogioticeof special Imsiness .] — 
The election of a trustee at the aimual 
meeting of ratepayers In question herein 
to fill a vacancy on the boaxd caused 
by resignation was held Invalid, since by 
School Act, R. S. S. 1920, o. 110, s. 125, 
such a vacancy must be tillod at a 
special meeting ; since sect. 92 (2) 
roQulros the notice of a special meeting 
to set forth its purpose, & the noUoe 
of said annual moetiog made no 
mention of the election of a tnistee to 
fill the vacancy, it could not be said 
that the annual mooting was suoh a 
special meeting. — Lacourse v. McLel- 
lan &: DeGraw, (19291 3 D. L. R. 73 ; 
23 S. h. R. 159; 11928] 3 W. W. R. 
680.— CAN. 


St. Reporta not read as 

directed in School Ad.] — An election 
of trustees under School Aot, R. S. 8. 
1920, o. 110, is not rendw^ invalid 
by the fact that the reports referred to 


in sect. 70 were not read before they 
were elected. — Laoourse v. MoLellan 
& Be Griw, 1X929] 3 D. L. R. 73 23 
8. L. R. 169; [1928] 3 W.W. R. 680.— 
CAN. 

IV. Qualification of trustees — ** Able 
to read dt write ** — Whether “ in the 
English language ** implied.] — The 
words able to read & write ** in Public 
Schools Act, R. S. M. 1913, c. 165. 
8. 24 (2) (C. A. 1924,0. 165, s. 8), which 
proscribes the quaJiflcatlons of school 
trustees, are not to be read as if 
modified by the addition of the words 
“in the English language." — Re 
Maczkwski, [1928] 2 W. W. K. 24. — 
CAN. 

sw. Effect of trustee teaching in public 
school — Office vacated.] — Re East York 
Public School Board & Mackenzie, 
[19311 2 D. L. 11. 558.— CAN. 

SE. School distrid — Annual meeting— 
Commenced after tune fired by School 
Act—WheUier valid.]— The fact that 
the annual meeting of a school district 
wew not commenced until after two 
o’clock ill the afternoon, the hour 
appointed by School Act, R. S. 8. 1920, 
c. 110, 8. 64, does not render the pro- 
ceedings at suoh meeting invalid. — 
Lacourse v. McLeixan & Dk 
Gwaw, (1929] 3 D. L. R. 73 ; 23 S. L. R. 
159; [1928] 3 W. W. R. 680.— CAN. 

■z. School div ision — Valid it y of order 
const i luting.] — The contention that 
because an order by the Minister of 
Education constituting a school 
division purported to be made in 
pursuanc-e of sect. 231 of School Act, 
which Aot had ceased to bo in forex), 
instead of under sect. 231 of School 
Act, 1931, tlierofore tho whole jjro- 
(;ec dings under the order were a 
nullity '.—Held : not sustainable. — 
Alw’ard V. McIntosh & Minister op 
Education, [1938] 1 W, W. R. 690 ; 
2 1). L, R. 522.--CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

1 ^; .] — Sect. 48 (1) of 

Public Schools Act, 1934, which re- 
quires the trustees of a district created 
under sect. 47 thereof to nrovide " con- 
veyance to & from school once a day " 
of all pupils " who would have farther 
than one mile to walk to reach the 
school," should not be construed 
strictly or literally, & does not require 
tho trustees to provide transportation 
beyond what is reasonably adequate, 
reasonable adequacy being a question 
of fact varying with the circumstances. 
— R. (Kowalski) v. Oak Bluff 
School District, 119371 3 W. W. R. 
352 ; 4 D. L. R. 368 ; 45 Man. L. R. 
409.— CAN. 

k ii. Meaning of ** residence " in 

SchooU AcU R. S. N. B., im-Resi- 
dence of child.}— Ex p. Lambert (1930), 

1 M. P. R, 12.— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

17 i. Negligence of education authority 
— JJefective state of playground .] — 
Applts, planted a number ol young 
tr^ upon a portion of the playground 
of a school under their oontrol, & 
ereoted wooden stakes with sharp 


jagged points round each tree. These 
stakes were pressed Into the ground & 
brought together at tho top in tlu? 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
three feet In height, Resp.'s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye : — Held : applts. had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages. — 
Transvaal Provincial Adminisira- 
TiON r. Coley. [1925] App. D. 24.— 
S. AF. 

17 ii. Defective playground 

equipment .] — A school board which 
provides a piece of playground equip- 
ment, e.g. a " teeter-totter," for the 
use of its pupils Is, apart from Its 
statutory duty of keeping the school 
property In repair, ui\d6r the duty of 
seeing that the thing provided Is so 
constructed & kept In repair as to be 
reasonably fit for the purpose for which 
it Is Intended ; & is liable in damages 
where Injuries sustained by a pupil 
were caused by its negligence with 
respect to such duty. — Schultz v. 
Grasswold School District Trus- 
tees, [1930] 1 W. W. R. 579 ; 3 

D. L. R. 600.— CAN. 


17 ill. Defective playroom equip- 

ment .] — ^Tho infant pltf,, a pupil in 
defts.' school, while ewduglng on a 
horizontal ladder attached to the 
coiling of the basement of the school, 
fell to the cement floor & broke her 
arm. She was under a legal com- 
pulsion to attend tho school & defts. 
were under a statutory duty to provide 
such material & appliances for school 
sports & games as might be deemed 
necessary & to repair & keep in order 
all school property ; — Held : having 
provided play rooms & equipped them 
with horizontal ladders for the use of 
the pupils, it was defts.* duty to keep 
tho premises & equipment reasonably 
safe for such use ; but, since, apart 
from the question whether the omis- 
sion tb put mats or similar protections 
under the ladders was a breach of that 
duty, the evidence was not sufficiently 
certain to justify the conclusion that 
their absence caused the injury, it 
appearing just as probable on the 
evidence that it woiild have occurred 
even had mats been there, the action 
must foil. — Boivin & Boivin v. 
Glenavon School Districtt, [1937] 
2 W. W. R. 170.— CAN. 


o i. Supervision oj rifle-shooting 

oompeHtion .] — A school board has a 
duty to see that the school premises are 
not used in a manner dangerous to the 
ohUdren. If it authorises or permits 
a shooting competition with rifles in 
tho course of school sports on a holiday 
granted for such purpose, it must 
provide effloient supervision, including 
effldont insi>eotion of the rifles used, 
& a breach of that duty will subject It 
to dama^ for injury to a boy caused 
through nis having a defeotive rifle. — 
Walton «. Vancouver Board of 
School Tbubtbbs, [1924] 2 D. L. R- 
387 : 2 W. W. R,49; 34 B. C. B. 88. 

— cAn. 



VoL XDL— Bdaoation. Cam 21a — 24a 


21a. — ^ — CJookery class — ^No guard on gas-cooker.] 

— ^Pltf., a child aged 11, attended a school 
maintained by deft, authority. Whilst she 
was being instructed in cooking, her apron 
caught fire from a gas-cooker, &; she received 
injuries. There was no guard round the 
cooker : — Held : the danger was one which 2i 
ought reasonably to have been anticipated, 
one which a local authority ought to have 
taken precautions to prevent by the provision 
of a guard round the stove or otherwise. — 
Fryer v. Sat^pord Corpn., [1937] 1 ^111 
E. R. 617 ; 101 J. P. 263 ; 81 Sol. Jo. 177 ; 

35 L. G. R. 257, C. A. 

21b. Slippery floor.] — Giu.more v London 

County Council, [1938] 4 AU E. R. 331 ; 1 r>9 
L. T. 615 ; 55 T. L. R. 95 ; 82 Sol. .To. 932. 2 

23. Add. Annotations : — Consd. Langham v. Wel- 
lingborough School Governors & Fryer (1932), 

96 J. P. 236 ; Wray v. Essex County Council, 
[1936] 3 AU E. R. 97. 

23a. Order to play alleged dangerous 

game.] — The infant ])ltf., who was 17 years of 
age & was an unemi^^ioyed person undergoing 
a compulsory course of instruction at a county 
council instruction centre, was ordered by the 
councU’s instructor, a man of experience, to 
take part in an organised game called “ riders 
& horses,** in which one boy mounted the 
back of another & endeavoured to bring to 
the ground the foot of the boy who was acting 
as “ rider ’* in an opposing pair. During the 
game the infant pltf., who was taking the 
part of a horse,** feU on the wooden floor 6c 

seriously injured his arm. In an ^ 

against the councU for negligence, on t.he ' 
groimd that the game was so dangerous in itself | 
thatto orderaboyto play it amounted to pegli- ' 2‘ 
gence, the evidence of the instructor was that 


for 20 years he had seen the game played 
without serious accident : — Held: there was 
no evidence of negligence, & therefore the 
action failed. — JonbS v. London County 
Council (1932), 96 J. P. 371 ; 48 T. L. R. 
577 ; 30 L. G. R. 465, C. A. 

Accident at gymnastics.] — In the 

course of gymnastic training a schoolboy was 
required to vault over a horse. For some 
reason the boy landed “ in a stumble *’ & 
was injured. The master in charge did 
nothing to assist the boy in landing : — Held : 
the master had not taken reasonable care 
& the Education Authority wore liable in 
damages to the injured boy. — G ibbs a. 
Barking Corpn., [1936] 1 All E. R. 115, C. A. 

t. .]— Pltf., a boy of 12 years of age 

attending a school owned & conducted by 
deft, council, was “ trotting ” from one 
classroom to another, when at a blind corner 
he collided with another boy, B., carrying an 
oU can. The spout of the oil can, about 
6 ins. long, struck pltf. in the eye & severely 
injured him. The boy B,, who was carrying 
the can in a perfectly proper way, had been 
told to take it from one room to another by a 
master. Pltf, sued the council as the 
employer of the master, alleging that the 
latter was negligent in not taking special 
precautions when entrusting a boy with a 
dangerous article : — Held : tJie oil c^an was 
not an inherently dangerous thing, nor was 
it a dangerous thing in the special cipciim- 
stances of a school for young children, & the 
master was under no duty in such a case 
to take special precjiutions.- -Wiiay v. Essex 
County (kiuNCiL, 11936] 3 AU TL R. 97 ; 165 
L. T. 494 ; 80 SoL Jo. 894, C. A. 

.] — Cahill v. West Ham Corpn . 

(1937), 81 Sol. Jo. 630. 


Part III. — Schemes as to Powers and Duties. 

24a. For organisation of education — What amounts to the Board of Education for approval 

to scheme.”] — In determining whether constitute a “ scheme ” within Education 

propo&,ls put forward by a local education Act, 1921 (c. 51), s. 11, so as to render 

authority for the development & organisa- necessary to its validity the peiTormance by 

tion of education in its area & submitted the authority of the conditions precedent to 


0 ii. Pupil injured on dangerous 

(/round near school demises .] — A school 
itoard is not liable lor injuries caused a 
pupil while on a highway close to but 
outside the school grounds by the 
falling of a dead tree whioh stood on 
the property of a third person. — 
Patterson v. Board or School 
iHusTEEs OP North Vancouver, 
I atterson V. Canadian Robert 
Dollar Co., [1929] 3 D. L. R. 33 ; 2 
W. W. R. 181 ; 41 B. C. R. 123.— 
CAN. 

o Ui, PupU lefi wUh unguarded 

f'/icmioote.] — An action by a pupil 
^Against a board of school trustees for 
tlamaMs for personal injuries resulting 
uom the alleged negligence of a master 
in leaving ohemioals furnished to him 
oy the board, unguarded in a school- 
room, must be brought within the time 
hmited by Pnblio Schools Act, 
h. S. B. O., 1924 (0. 226). s. 81.— 
dunoan V, Ladysmith, Board School 
fRUSTKEB, [19301 3 W. W. R. 175 ; 1 
b. L. R. 176 ; 43 B. O. R. 154.— CAN. 

o iv. NeeessUy for notice of 

— ^Action for negU^noe against 
a school board dtoaiiMed, because of the 


lack of the notice required by sect. 32 
of Public Schools Act Amendment Act, 
1929. — Ritchie ». Qale & Vancouver 
Board of School Trustees, (19341 3 
W. W. R. 703 ; [1935] 1 D. L. R. 362 ; 
49 B. 0. R. 251.— CAN. 

22 i. Negligence of teacher — Injury to 
pwm/.]— At the conclusiou of a 
knitting class in a day school the 
children left the classroom on their 
way home, carrying, alodg with their 
knitting, knitting needles with ex- 
posed ends. While crossing the play- 
ground a child, ten years of was 
accidentally injured In the eye by a 
knitting noodle carried by a schoolmate 
of the same age : — Held : while 
teachers had a duty to take reasonable 
care to protect children under their 
charge from danger, the pursuer had 
not averred either ia) that the children 
did not appreciate the danger, or 
ib) that It was usual for teachers to 
ensure that such needles were made 
safe when not in use ; action dis- 
missed as irrelevant ; further, a 
teacher has no duty to warn a normal 
child, ton years of age, of such an 
obvious danger as the exposed ends 
of knitting needles. — ^M aoDonald’s 

35 


Tutor e. Invernehb County Council, 
II 937 J 8. C. 69.— SCOT. 

■t. Negligence of driver of srh'^ol van.] 
— IJnder sect. 140 (3) of Public Schools 
Act, 1930, the duty imposed upon a 
union school district to provide f(^r the 
conveyance of certain pupils to & from 
school is imperative ; 5c, therefore, the 
fact that the district has employed an 
Independent contractor to transport 
the pupils does not free it from lia- 
bility for injuries resulting to a pupil 
because of his negligence. — Cochrane 
t>, EiiOiN Consolidated School Dis- 
trict, 11934] 2 W. W. R. 409 ; 42 
Man. L. II. 257.— CAN. 

«y. .) — In an action for Injuries 

sustained by a pupil through the over- 
turnlug of a horse-drawn van In which 
he was being driven to school r — Held : 
the accident was due to the negligence 
of the driver In using unreliable harness 
6c deft, school boayf^ which employed 
Mm was liable, he being Its servant ; & 
would be liable even if he were an 
independent oontraotor. — Tyler 
Tyler v. Ardath Sob^l Distriot, 
[19361 1 W. W. R. SSn 2 D. L. R. 
814.— CAN. 



Cases 24a— 47, 


English and Empibb Digest Supplement. 


the Bubmission of a scheme specified in 
sect. 14 (2) of the Act, the test to be applied 
is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a “ scheme ” within 
sect. 11 so as to make the education authority 
bound, under sect. 16 (1), to give effect to it. 


The magnitude & quality of the proposals 
are not material considerations. — R. v. East 
Ham Borough Council, Ex p. Hunt, [1930] 
2 K. B. 64 ; 99 L. J. K. B. 497 ; 143 L. T. 
709 ; 94 J. P. 136 ; 46 T. L. R. 334 ; 28 
L. G. R. 646, D. C. 


Part IV. — Elementary Schools. 


80. Add. Annotation : — Consd. Northern Theatres 
Co. V. Shillito, [1925] 2 K. B. 100. 

32. Add. A nnotaiion : — Consd. Griffiths v. St. 
Clement’s School, Liverpool, [1938] 3 All 
hi. R. 537. 

32a. Provision of concrete paving In play- 

ground.] — A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-pro vided schools*. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 

. by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1927 (c. 31), 8. 2 i— Held : the concrete 
paving or flag^ng of the playgrounds was 
not an alteration or improvement in the 
buildi ngs, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 51), 8. 29 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient aU public elementary schools 
within their area which are necessary. — 
Lancaster (County Palatine) Council v. 
Crowe (No. 1), [1929] 1 K. B. 687; 98 L. J. 
K. B. 353 ; 140 L T. 554 ; 93 J. P. 38 ; 45 
T. L. R. 170 ; 73 Sol. Jo. 13 ; 27 L. G. R. 96, 
D. C. ; subsequent proceedings, [1929] 1 K.. B. 
004, I). C. 


35. Add. Annotation : — As to (2) Consd. Griffiths 
V. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 537. 

45a. Variation of order as to foundation managers 
— Powers of Board of Education.] — The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8), to make an order 
varying any order previously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when under a trust deed 
of 1860 the vicar & wardens of a parish were 
made managers of a non-pro vided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
which should be the vicar as ex officio man- 
ager, it was not ultra vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), 8. 11 (8), excluding the 
vicar & appointing as managers one warden & 
three nominees of the Archdeacon of Suffolk. 
Theproviaionsofsect.il (1), (2), did not make 
the order of 1903 part of the trust deed in 
jsuch a way that it was impossible to vary that 
order without showing that all the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act. — Falconer v. Stearn, [1932] 1 Ch. 
609 ; 101 L. J. Ch. 231, 232 ; 146 L. T. 461 ; 
30 L. G. R. 187. 

47. Add. Annotation : — Refd. Sadder v. Sheffield 
Oorpn., Dyson v. Sheffield Corpn., [1924] 1 
Ch. 483. 


PART IV. SECT. 2. SUB-SECT. 1. 

q i. .1 — Thubqood v. Vioneau 

(N. S.). 11929] 4 D. L. K. 857.— CAN. 

q ii. Who may imc.] — An 

orphaiia^ consisted of a number of 
detached bouees in each of which a 
certain number of children lived under 
the charjce of a lady or a married couple, 
who wore known os the “ fathers & 
“ mothers ” of tho children. These 
“ fathers “ mothers *' were ap- 

pointed by tho founder & greneral 
manager of tho orphanage, who had 
tho power to dismiss them at any time. 
They had the same authority over tho 
children for ordiiifltry domestic pur- 
poses 08 if they wore their owm, but 
the ultimate disposal of tho children 
by emigration or otherwise rested with 
the founder, to whoso disposal they 
wore committed ot entry. In on 
action at tho instance of those 
“ fathers " 8c “ mothers ** against a 
school board for declaration that 
defenders were bound to provide ecbool 
accommodation for tho children in the 
orphanage : — Held i tho pursuers were 
not the *' parents of the children 
within tho Education Act, & had no 
title to sue. — ^M‘Fadzean v. Kilmal- 
coLAi SoHOQL Board (1903), 40 

Sc. L. R. 440T^COT. 


PART IV. SECT. 2, SUB-SECT. 2. 

26 1. Huty to ** maintain d: keep 
efficient ” — School transferred to local 
authority .] — Trustees of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
then being conducted as a primary 
Bohool, with a supplementary course. 
Two years after the transfer, the 
education authority altered the system 
& began to conduct It in sequence with 
a noighhouring school. In an action 
against the education authority at the 
lustanoo of the former trustees : — 
Held: under Education (Scotland) 
Act, 1918, 8. 18 (3), defenders were 
bound to hold, maintain, & manage 
tho transferred school as a public 
school of the some oharocter & status 
os at tho date of the transfer & provide 
similar instruction to that provided 
at that date. — Norfor t?. Aberdeen- 
shire Education Authority, [19241 
S. C. 690.— SCOT. 

28 ii. Performance of duty dis- 

puted — Jurisdiction of coun.\ — Held: 
while questions as to duo fulfllment or 
observance by the education authority 
of their statutory obii^tions were 
questions of fact which fell to be deter- 
mined by the Education Department 
under Education (Scotland) Act, 1918, 

36 


B. 18 (4), where tho question involved 
the measure of those obligations, that 
was a question of law, with regard to 
which the jurisdiction of the ct. had 
not been excluded. — N orfor v. Abkr- 

DEENHTURE EDUCATION AUTHORITY, 
[19231 S. C. 881.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 8. 

80 . Teachers — Employment of sisters 
of Order of Roman Catholic Church — 
Whether sectarian education.] — Rogers 
r. Bathurst School District No. 2 
(Trustees) (1896), IN. B. Eq. Rep. 266. 
—CAN. 

sd. Contracts with — Duty of 

trustees to con/irm. }—Dbs Rosiers v. 
Balmoral & Dalhousie School Dis- 
tricts No. 1 (N. B.). [19271 3 D. L. R. 
505.— CAN. 

se. Admission to separate school — 
Powers of trustees.] — The obligation of 
the trustees, of a separate school to 
admit ohildicn only extends to those 
who appear on the annual enumeration 
with an indication that the parents 
are separate school supporters. — 
liENAUD V. Board Trustees of 
Roman Catholic Separate School 
(Tilbury North), (19331 3 D. L. R- 
172 ; O. R. 565.— CAN. 



Vol. XK. — ^Education. Cases 49a — 62b. 


49a* Liability for assault — Excessive punishment by 
schoolmaster.] — Pltf., a schoolboy of ten 
years of age attending a non-pro vided stdiool, 
was by reason of his lack of discipline boxed 
on the ear by his schoolmistress. As a 
result of the blow, which was found not to 
have been a violent one, the boy became deaf 
in one ear. The class in which the boy was 
working at the time of the accident was a 
largo one, consisting of forty-six boys. In 
an action for damages to which the mana.gei‘s 
of the school were made defts. with the school- 
mistress, it W’as proved that there was an 
agreement between the schoolmistress tlie 
managers, which was not lU’oved to liavc been 
brought to the notice of parents, wliereby 
she agreed to teach & conduct the school “ in 
accordance with the requircunents of the 
Board of Education & in acc.or(la,n<;o with 
the directions given from time to time by the 
managers. ’ ’ The only regulations dealing with 
c(;iq)oral punishment proved in evidence were 
certain regulations of the borough education 
committee, made Without the cons<mt of the 
managers & not adop f cd by them. As betwau^n 
(lefts., the manager.-j clainnMi contril>uti(Hi 
from the mistress in i'esp(*ct of any damages 
awarded. It was contended tluit, as betwi^en 
employed & employer this was a claim foi* an 
indemnity, &, therefore, not within tlie ha.w 
Iteform (Married Women & Tortf(*asors) Act, 
1085 (c. 30), s. 6 (1), {2):— Held: (1) the 
blow, though a moderate one, exceeded 
reasonable lawful correction ; (2) the 

schoolmistress was the servant of the man- 
agers, & the latter were jointly liable to » 
with her ; (3) the act of punishing the oo>' 
was one within tlie general scope of tlie 
(‘rnployment of the mistress, &, as against 
third parties, the managers could ncit pl(.ia(i 
a limitation of her iiovvers of punishment 
not known to tlie parents. On tin? facts, no 
such limitation was proved ; (4) Law Ileform 
(Married Women Torth^asors) Act, 133.'') 
(c. 30), s. (5 (1), (2), although it sjieaks of 
contribution excludes the case of a person 
entitled to be indemnilied in respect of the 


liability in respect of which contribution 
is sought, contemplates a contribution 
amounting to 100 per cent, of the damages, 
which is in effect an indemnity ; (5) the 

sect, applies where an employer claims to be 
indemnilied by his employee ; (0) the fact 
that the class was a large one was not 
material in considering the questhm of con- 
tribution, wliicli shouhl bo a contribution of 
100 per cent., amounting to a complete 
indemnity by tlie mistress of the managers.-— 
Ryan v, Filuks, [1938] 3 All E. It. 517. 

52. Add. Annotation: — .t.s’ to (1) Refd. Griffiths 
r. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 537. 

52a. Injury to Invitee— Non-repair of build- 

ing.] — i*ltf.’s son was at the material time a 
pupil of a non-pi'ovidiMl school. Rltf. was 
invited to attend an exhibition of the pupils’ 
work. Tlie invitation was sigru'd by the 
headmaster, was issued with th(5 authority 
of the managers of llte school. 1‘ltf. 
a.tt(‘n(h‘d. & was injurtid tlii<»ugli tlie c.oilapsii 
of a door duti to want of repair. It was 
alleg(‘d that the managia's of tlie school were 
in occujiation only as the s(*rvants or agents 
of the geu(*ral commitb'e of the (diuirh (>1 
Jhigland Schools Society. Lefts, also n4ii>d 
uj)on Rublic Authorities Ih'otection Act, it 
b(‘ing admitted that th(^ action was not 
comrmuKUid within six months of the act 
complained of : — Held: (1) the pltl. wa,s a.n 
invitee, not a m(?re licensei! ; (2) the 

managers of th<i school w<m*(? in occu])ation 
thereof, <!v not the giuKM’al eommittcM) of the 
(diurcli of Jhigland Scdiools SocKity ; (3) the 
duty to ixqiair was imposed upon them by 
th(‘/Edu(%ation Act, 1902 (c. 12), s. 7 ; (;l) the 
manag(;rH weJ*e a public autiiority within the 
Ihddic Authoidtiiss Ri‘ote<‘tion Act, (A. the 
ac.tion was tlanefore ba,ri’(‘d. - (dMi’'r’iTns v. 
St. (’ntJRfi'tNT’s Sciioou, JjI vigM>()(>r. (Man»> 
AOKHH) Om.OU'lI OF l^iNOl.AN!) SCIIOOLH 
Society Tuusteios, [1938] 3 Ail R, U. 537. 

52b. Public Authorities Protection Act Applica- 
tion of.] — Pltf., an infant, was injured at 


PART IV. SECT. 5. 

sg. Contribution by one education 
auUiority to another — Parents iwt re- 
fiding in area in which school sitimte ] — 
Tho B. education authority granted 
bursaries to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
oducjatlon. There was no secondary 
‘school in Arran, & the children attended 
Ardrossan Academy, which is witliin 
tbe edu(3ation authority. Except for 
months in summer, the chiJdnm 
left Arran for Ardrossan on Monday 
loomings, & they were boarded during 
tbo week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday they returned 
borne for the week-end, & they spent 
tbelr holidays at their homes in Arran- 
The A. education authority claimed 
repayment of the cost of educating the 
ehildron at Ardrossan from the B. 
education authority : — Field : pursuers 
'vore entitled to nxjover the cost of the 
ebildren’s education from dcfcndci*H. 
Education (Scotland) Act, 1918 (c. 48), 
10, discuBsed. — Aykshire Educa- 
'tion Authority v. Buteshire Educa- 
Tiox Authority, [192C1 S. C. 169. — 
SCOT. 


PART IV. SECT. 6. 
Aiierati^_ of school 


section 


l^ndaries — Sufficiency of notice .} — By 
ft township bye-law, oertain land was 


Ictuched from one scliool section A. 
idded to another. Notice of the pro- 
)OHcd alteration had been given by 
ho to^vnshlp council by posting 
ourteen nolicos, seven in each of the 
eotiouB, & publicity was given in the 
)Ubllc pr(5HB, though not. by advertlse- 
nent containing the formal notice, 
m an application for a declaration 
hat the bye-law was in valid :—IJeld : 
•ublio Schools Act. 1920, s. ir» (1) (b). 
hould be construed as leaving tin; 
lotlco to bo given entirely to the dis- 
:retion of the township council. — he 
loYLAND & York (1925). 66 O. L. 11. 
86.— CAN. 

sj. Alteration of sch'tol districts — 
3y whom sanctumed — 7 Viet. c. 29, 
IS. 14, 24.] — MoFee V. Dundar (1860), 
LO C. P. 94.— CAN. 

sk. Award under Public Schools 

4ct, 1896 (c. 70) (Oni.) — Validity.}-- 
He Chestkrvujje I^ublio School 
Roard 11898). 29 O. H. 321.— CAN. 


sm. Union of sections — 10 Viet. c. 16 
(Onl.)— Effect of.] — He MiNmTEri op 
Education Petition (1877), 28 G P. 
325.— CAN. 

to. liefusal of some trustees to j(4n in 
transfer — Right of majority of trustees 
to retire execution by minorUy .) — 
The managers & a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
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L. under lOducMition Act (Northern 
Ireland!. 192;i. B'our tinsteos refused 
to Join In the nocessary deed of con - 
voyanoo : — Held : the majority of the 
triistoes cmild require tb< minority 
to Join In the deed for the purposo of 
transferring the schools mider the Act. 
— Londondeuhy G’. C. V. M'Glade, 
11929] N. I. 47.— IR. 

■q. Under Education (Scotland) Act, 
1918 (c. 48 ), H. IS (D-NercHsUy 

fttr consent of Education Authority.]— 
The trustiCes of a Homan Catholic 
school, established after the passing of 
Education (Scotland) Act, 
obtained In 1926 the consent of the 
Departmoiit to the transfer of the 
school to the Education Authority, & 
thereafter they Intimated to the 
Authority their intention to transfer 
the school. The Autboritv refused U) 
a(K?cpt the proposed transfer, &, In an 
action of declaration brought by the 
truBtecs, maintained that its consent 
was a condition precedent to a vftHd 
transfer : — Held : the coiiKont of the 
Authority was not a condition precio- 
dent to a valid transfer , &, as the 
Education Department had given Its 
consent, the authority was bound to 
accept the transfer.— Bonn YmiiDOE 
ItoMAN Caihouc School t?. Stirling- 
shire Education authority, (1930] 

S. O. 27 ; mb nom. Smith v. 8tirlin<3- 
8HIRB Education Authority, 40 

T. L. R. 137.— SCOT. 



Cases 5Sb-«6a. 
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school dnr^ an authorised recreation period 
by the swinging to of a pair of iron gates 
which crushed Ms hand. The accident hap- 
pened onApr. 8, 1937, & on Nov. 10, 1937, more 
than six months later, a writ was issued against 
defts. who were respectively head teacher Sc 
managers of the school, claiming damages 
for breach of duty. Defts. pleaded Public 
Authorities Protection Act, 1893 (c. 61). 
The school was a non-provided voluntary 
school which under Education Act, 1921 
(o. 61), received a grant towards the costs 
of education. The school & its body of 
managers were in existence before the 
passing of the Education Act, 1921 (c. 61). 
For the purposes of cairyihg out the pro- 
visions of the Act, supervision & instruction, 
including recreation, were among the duties 


which the managers with the assistance of 
the head teacher had to perform. Pltf. 
contended that the duty of supervision was 
not a public duty, but was owed to a 
particular class of children: — Held: (p the 
managers were a statutory body acting in the 
execution of the Education Acts ; (2) the 
duty of supervision was a duty owed to all 
the children who attended the school, * A 
was a public duty protected by Public 
Authorities Protection Act, 1893 (c. 61) ; 
(3) the head teacher was acting as the servant 
of the managers ; (4) the action was therefore 
barred as being out of time. — GbebinTWOOD v . 
Atherton, [1938] 2 All E. B. 476 ; affd, [1938] 
4 All E. B. 686 0. A. 

Annotation :—As to (2) Reid. Griffiths v, St. Clement’s School, 
Liverpool, IVlUinagrers, & Ohuroh of En^rlsnti Schools Society , 
Trustees, [1038] 8 AU E. R. 537. 


Part V. — School Attendance. 


62. Add. Annotation : — Apld. Woodward v. Old^ 
field (1927), 96 L. J. K. B. 796. 

72. Add. Annotation : — Aa to (3) Consd. Thomas 
V. Hughes (1928), 139 L. T. 613. 

78. Add. Annotation : — N.F. Bednall v. Beamish 
, (1926), 135 L. T. 165. 

78a. — Where an education authority 

has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a “ reasonable excuse for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — Thomas v. 
Hughes, [1929] 1 K. B. 226; 98 L. J. K. B. 
42 ; 139 L. T. 618 ; 92 J. P. 169 ; 44 T. L. B. 
818 ; 28 Cox, 0. C. 642 ; 26 L. G. B. 545, D. C. 

79a. .] — Besp., a share-fisherman & the 

father of a boy of fourteen years of age Sc 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week. Sc applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, Sc, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five Sc fifteen 
vears of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneflcicd 


nature was a reasonable excuse, Sc they dis- 
missed the Information : — Held : the fact 
of the boy’s employment was not a reasonable 
excuse, Sc the case must be remitted to the 
justices. — Bednall v. Beamish (1926), 135 
L. T. 165 ; 90 J. P. 153 ; 42 T. L. R. 538 ; 
24 L. G. R. 391 ; 28 Cox, O. 0. 246, D. C. 

82. Add. Annotation Dlstd. L. C. 0. v. Maher, 
[1929] 2 K. B. 97. 

gga, ,] — 'Xhe words “ under efficient 

instruction in some other manner ” mean 
that the child is receiving the whole of its 
instruction in some other manner. Sc do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 

E rivate lessons in a subject not approved 
y the Board of Education for elementary’ 
schools. — Osborne v. Martin (1927), 138 
L. T. 268 ; 91 J. P. 197 ; 44 T. D. R. 38 ; 25 
L. G. B. 632 , 28 Cox, C. 0. 465, D. C. 

89a. Child taken to hop fields.] — H aynes 

V. Turton, Haynes v. Leah (1938), 82 Sol. 
Jo. 585, D. 0. 

96a. .]— 1921 Act (c. 51), s. 49, provides that 

any of the three reasons therein set out, 
which may be summarised as follows : 
(a) sickness ; (b) no school open within three 
miles ; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school : — Held : 
thosethree reasons were not an exhaustive 


PART V. SECT. 1. SUB-SECT. S. 

It. By whom taketi,] — A father, 
ohartred with failure to provide 
efficient education for his child upon 
a oomplaint at the instanoe of the 
person appointed by the education 
authority for the county of Lanark to 

S roseoute,** objected on the ground 
tiat the proper prosecutor was the 
school management oommittee for the 
area, or the person appointed by them : 
— BiUd ; the power, previously vested 
In school boards, to prosecute for 
education offenoes was Included in the 
powers transferred to the education 
authoritv by 1918 Act, & had not boon 
rostrioted by s. 3 (2) ; & the education 
authority, or the person appointed by 
them, oould oon^tently proseoute. — 
Hiddleston V. WiisoN, [19241 S. C, 
(J.) 62.— SOOT 

■b. Under Education (SooUand) Act, 
1872 (c. 62), 9 . TO.J^Th© above sect. 


has not been impliedly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
8. 8, & a prosecution under sect. 70 is 
competent, even though the real 
question at issue between the parent 
Sc the education authority is the 
seleotlon of the school which the 
children are to attend. Semble : pro- 
oeedings should not be taken under 
sect. 70 where there is a question of 
principle at issue between the parties. 
— Calder V . Alexander, [1926] S. C. 
(J.) 61.— SCOT. 


PART V. SECT. 2. 
sd. To regulaie am of admission of 
mipils to grade / — Power of town dis- 
irici trustees.] — The power which School 
Acjt, R. 8. 8. 1920, c. 110, s. 110 (27), 
'ves the trustees in town districts 
determine in the case of graded 
sohools at what time pupils may be 
admitted to grade I. is not oonmired 
on the troBtees of dlitrlota which are 
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not town districts.— W ilkinson i’. 
Thomas, [1928] 2 W. W". R. 700. — 

CAN. 


PART V. SECT. 3. 

89 I. No schook within three 

miles — Parent's refused of offer oj 
travelling /ociZiliss.)— A father was 
charged with failure to provide efficient 
education for his son agw twelve years, 
contrary to Education (Scotland) Act, 
1908 (o, 63), 8. 7 (1). The boy bad 
passed out of the piimary sohooL A 
there was no eeconaary school within 
three miles Of his place of residence. 
The education authority offered to pay 
an allowanoe towards the cost of con- 
veying the boy to a seoondary school. 
The father refused the offer ; — Held • 
the father had a ** reasonable exouM 
for failure to provide education within 
Education (Scotland) Act, 1888 (o. 56), 
a. 11. — ^BlAcsxNzix V. Surra, [1927] 
8. a (J.) 47.— SOOT. 



VoL XIX.— Bdaoation. CaMS 86a— 120s. 


enumeration o£ what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 
(6) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
parents sought to hnd a reasonable excuse 
outside the named categories (a), (b) & (c), 


the tribunal were not bound to accept it ; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
— IjONdon County Council v, Maher, [1920] 
2 K. B. 97 ; 08 L. J. K. B. 492 ; 142 L. T. 69 ; 
93 J. P. 178 ; 46 T. L, R. 534 ; 73 Sol. Jo. 209 ; 
29 Cox, O. 0. 1 ; 27 L. G. R. 444, D. 0. 


Part VL — Blind, Deaf, Defective and Epileptic Children. 


99a. Who Is “parent.”]— The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 64 (l), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child; & where iho 


Part VI I L — Health and 

104a. Responsibility of “ parent ” — Whether 

mother liable to fine.] — For the purposes of 
Education Act, 1921 (c. 61), s. 87 (1), in a case 
where a father, mother & child are living 
together, ** parent ” refers only to the fatlier. 


father of a defective child was a convict 
serving a term of penal servitude, & the clnld 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [1928] 1 K. B. 204 ; 
96 L. J. K. B. 796 ; 136 L. T. 731 ; 91 J. P. 
151 ; 43 T. L. R. 488 ; 25 L. G. R. 296 ; 28 
Cox, 0. C. 363, D. 0. 


Well-Being of Scholars. 

& does not include the mother. — I^ondon 
County Council v. Htan8ELL (1036), 164 
L. T. 241 ; 100 J. P. 54 ; SO Sol. .To. 92 ; 34 
L. G. R. 62 ; 30 Cox, 0. C. .336. 1). (?. 


Part X. — Acquisition, Appropriation, and Alienation of Land. 


120a. Whether consent to sale within School i 

Grants Act, 1855 (c. 131).]— In 1872 a piece 
of land was conveyed to a vicar & cluirch- 
wardens upon educational trusts, &, in 


accordance with the provisions of School 
Giants Act, 1856 (c. 131), tlie conveyance 
was subject to a condition that no sale 
should bo valid unless either the consent of the 


PART VII. SECT. 1. 

se. Dtiiy of educodion authority — 
M'heULer bound to provide free secondary 
education.] — An education authority, 
with the approval of the Education 
Department, prcvldod free post- 
primary education In certain schools in 
tliolr area. They also provided a 
iMirsary scheme, under which children 
who passed a qualifying: examination. 
& whose parents required financial 
asaiatanoe, might receive free secondary 
education at certain additional schools, 
ihe fathers of two children, one of 
whom had failed to pass the authority’s 
mi^ry examination, while the other 
had passed the examination, but its 
father had failed to satisfy the 
authority that he required financial 
aaai^noe, brought actions against the 
authority concluding, inter alia, for 
declarator that the defenders were 
f)oiiud to provide free secondary 
ed^ation for their respective children : 
—-Tfcid .• (1) Education (Scotland) Act, 
1918 (c. 48), B. 6 (1) (a), does not impose 
upon an education authority any 
uhiigatlons to provide free secondary 
education for all children within Its 
area, but merely Imposes an obligation 
to submit a scheme dealing with free 
Jft^ndary education, & (2) it was for 
the Education Department. & not for 
the ot., to determine whether the 
scheme submitted was or was not 
adequate ; te actions accordingly 
uisinlssed. — Qunm v. Dijndeb Educa- 
tion Authority, Hat v. Dundrb 
J; i^voAWON Authoritt, [1930 j S. 0. 
77. — SOOT. 


PART VII. SECT. 2, 

8g. Appointment of teacher — Neces- 
sity for deed. ]— A contract as a tca<;her 
in a continuation school must bo under 
seal, being governed by Public Schools 
Act, R. S. O., 1927,8. 103 (I).— -Parkeu 
V. Lion’s Hkad Punuio School 
Board, fl934] O. K, 14 ; 1 D. L. It. 
430.— CAN. 

si. Ontario Training Schools Act, 
1931 — Meaning of ** resident .*'] — Tbfi 
term “ resident ” In Ontario Training 
Schools Act. 1931 (Ont.). must be con- 
strued strictly os meaning sleeping & 
eating \\ithln the rniiuleipaiity. — Rc 
Rix, [1935] 2 D. L. R. 815.— CAN. 

PART VIII. 

106 1. Conveyance of children to 
school — Duty of school trustees-— Under 
School Act, R. S. S., T920 (c. 110), 
8S. 188, 207 (l).j— RroiNOB v. Elm- 
HURflT School Distriot No. 3605 
Board of Trustees (No. 2), 11927 J 
3 D. L. R. 173; (19271 2 W. W. U. 
169 ; 21 8. C. R. 471.— CAN. 

sm. Lease by school trustees — 
VatidUy.y—NiAQABA PuBUc School 
Board v. Queenston Women's 
Institute, (1926) 4 D. L. R. 13 ; 69 
O. L. R. 213.-— CAN. 

PART X. 

m i, Penalty far non-am- 

pliance with School Ad — Whether 
applUxihle where schoolhouse rdmfU 
an same site. )— W aterman -W ater- 
BURY MaNUFACTTURINO CX)., LTD. C. 

Slavanka School District, [1938] 
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4 I). L. R. 522 ; [1928] 3 W.W. R. 16: 
revsJ., (1929) 2 O.L. R. 161; 1 W. W. K. 
698; 23 S. L. K. 338.— CAN. 

nj jl, Trustees of separate 

Softool — Originally rural school.] — A 
board of trustees of a separate school 
which originally was a rural school, but 
which, because of the incorporation of 
a town covering the territory under the 
Jiuisdlotlon of the board l»ecame de 
facto an urban school, may pass a 
bye law for the solcjctlon of u site for 
a school house without the c<ms6nt of 
a majority of the supporters of the 
Bohool as required In the case t,t boards 
of rural schools by Separate Schools 
Act, R. 8. O., 1927, s. 33(1).— Rff 
Fortin & Hearst Roman Catholto 
Separate School Trdsteks, [1933] 
O. R. 62 ; 1 D. L. R. 331.— CAN. 

0 I. Who is ** ovmer."] — There 

can be no “ owner ” within soot, 70 (2) 
of School Act. R. S. A., 1922, until the 
land in question has been patented & 
a certificate of title issued to some one. 
The sect, was never intended to cmply 
to a case where the ownership of the 
land was still In the Crown. — Re 
B ALLAS & Minister of Education, 
(1931 ] 1 W. W. N. 290 ; 25 Alta. L. R. 
359.— CAN. 

o 11. Adjoining" land — Mean- 

ing of.] — The word ” adjoining ” cus 
appll^ to parcels of land does not 
neoessarlly imply that the parcels are 
In physical contact with each other. 
Therefore under sect. 135 of Public 
Schools Act, 1930, land may be 
** adjoining ’* an existing sobool site 
although separated therefrom by a 
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Home Secretary were given or the grant (a 
grant of £736 towards the purchase money 
had been made out of public funds) were 
repaid to the Treasury. In 1929 the Liver- 
ool Corpn., after confirmation of the order 
y the Board of Education, acquired the land 
compulsorily, & an arbitrator assessed the 
compensation. The corpn. paid to the 
vicar & churchwardens the compensation 
money less £730, the amount of the grant, 
which it paid into ct. Upon an application 
by the A.-G. for that sum to be paid out to 
the Treasury, it was contended that (a) the 
confirmation of the order by the Board of 
Education amounted to the consent to the 
sale required by the Act of 1855, (6) if there 
was no such consent, the sale was invalid : — 
Held: (1) the confirmation by the Board 
of Education was not a consent to the sale, 
but a mere approval of the exercise of the 
power of compulsory purchase ; (2) the sale 
was not invalid. The strict course would 
have been to pay the whole purchase money 
into ct., but all that was essential was that 
the grant should be repaid, & that could be 
secured by an order for the payment out of 
the money in ct. to the Treasury . — Re Mill* 
Lane Land, Everton, Re Liverpool Educa- 
tion (Emmanuel School Purchase) Order, 
1929, Ex p. Liverpool Corpn., [1937] 4 
. All E. K. 197 ; 81 Sol. Jo. 921. 

121a. Provision of education by county council — 
Payment of rent to borough council — Assess- 
ment.] — By Education Act, 1902 (c. 42), the 
duty of supplying higher education in a 
borough was transferred from the borough 
council to the county council. In pursuance 
of its duties as the authority for higher 


education in the borough, the county coimcil 
occupied a technical school owned by the 
borough council. The school in question was 
built by the borough council when it was the 
local authority for higher education. Part of 
the cost of building the technical school was 
borne by the borough council, while the 
county council made a series of annual grants 
towards the cost. The borough council 
undertook that the school premises should 
be used exclusively for higher education. 
But since its powers in regard to higher 
education had been transferred to the county 
coimcil, the borough council could no longer use 
the school for that purpose. Education 
Act, 1902 (c, 42), contained no provisions 
dealing with the financial adjustments which 
became necessary in consequence of the 
transfer of powers from one local authority 
to another: — Held: (1) there was nothing 
in the Education Acts to prohibit the county 
council from paying, or the Gravesend council 
from receiving, an economic rent in respect of 
the occupation of the school by the county 
council for higher education ; (2) the county 
council had no interest in the premises, except 
an equitable interest, which resulted from the 
grants which it had made towards the cost of 
the premises. In assessing the rent to be paid, 
allowance must be made for that equitable 
interest. The rent payable on that basis 
would be arrived at by arbn. in the absence of 
agreement, & the arbitrator would proceed in 
the manner recognised as proper in valuing 
public buildings. — Gravesend Corpn. v. 
Kent County Council, A.-G. v, Gravesend 
Corpn., [1935] 1 K. B. 339 ; 104 L. J. K. B. 
109 ; 152 L. T. 110 ; 99 J. P. 57 ; 51 T. L. R. 
109 ; 32 L. G. R. 524. 


puLHo highway. — McKenzie v. 
MiNioTA Municipal School District, 
[1931J 2 W. W. U. 105 ; 2 D. L. ll. 
095.— CAN. 

o lil. Appropriate tribunal for 

assessing compensation.] — By sect. 20 
of School Sites Act, 1928, the Official 
Arbitrator is the solo tribunal for 
fixing the price of school sites In a 
municipality for which an arbitrator 
has been appointed. Such an arbi- 
trator having been appointed, pro- 
ceedings before a county ct. judge wore 
declared coram non judice. Ik, his a ward 
was set aside. — lie Noimi York Puiilic 
School Board & Dufii', [1031] 1 
D. L. 11. 198 ; 06 O. L. R. 1.— CAN. 

0 iv. Deed not registered — Sub- 

sequent closure of school.] — A.-G. for 
British C’olijrihia r. I’AiuacR, [1937] 
3 W. W. li. 705 ; 4 D. L, U. 212.— 

CAN. 

pi, Power of trustees — Sale of 

old site..] — Under School Act, K.S.A., 
1922, a board of trustees has power to 
purchase a new site for a school & 
remove the school building to it, &, 
with the Minister's approval, to sell 
the old site. — OLSTEADi;. Coal Valley 
School District No. 1053, [19241 1 
VV. W. R. 211.— CAN. 

1 (p. 574) i. Validity of bye-law 

prohihUing .] — A bye-law piussed by a 
city council under Municipal Act of 
Ontario, 8. 399 a, prohibiting in a 
certain district the erection of build- 
ings except for use as private residences, 
is enforceable In respect of a school 
erected by the trustees of a separate 
school under their statutory powers. — 
Toronto Corpn, v, Roman Catholic 
Separatb Schools Trustees, [1926] 
A. C. 81; 95 L. J. P. O. 12; 133 L. T. 
779; 41 T. L. R. 658.— CAN. 


PART XL 

Bk. Powers of education authority — 
Assistance by way of loan.] — Education 
(Scotland) Act, 1918 (c. 48), s. 4 (1), 
does not empower an education 
authority to grant assistance by 
way of loan. — Banffshire County 
Council v. Scottish Education 
Dept., [1934] S. C. 363.— SCOT. 

d i. Submission cond it ion 

precedent to payment by municipal 
council .] — Whore a school board had 
failed to submit an estimate to the 
municipal council, as required by 
Public Schools Aot, R. S. O., 1927, 
8. 88 (p), a motion for a mandamus to 
compel the council to pay over to tho 
school board certain sums roqulsitlonod 
by tho school board was dismissed. — 
lie Beaverton Public School Board 
OP Trustees & Thorah Township, 
[1932] 4 D. L, R. 468 ; O. R. 663.— 
CAN. 

g. Add citation : — 19 Alta. L. R. 623. 

g i. Annea^tion by urban 

municipality — Effect of.] — Windsor v. 
Turner, [19251 2 D. L. R. 684 ; [1925] 
S. C. R. 413 ; reesg. 26 O. W. N. 221.— 
CAN, 

g ii. AssessTTient by — Whether 

property temporarity in district liable .] — 
lie Edmonton, Dunveqan & British 
Columbia Ry. Co, & MoLellan 
School District, He Mannix & Wal- 
ORKN & McLkllan School District, 
[1928] 2 W. W. R. 684.— CAN. 

k i. For county pupils 

attending urban collegiate instiiute.y — 
Re Qrimbby & Lincoln County, [1928] 
4 D. L. R, 589 ; 63 O. L. R. 470.— CAN. 

o (p. 676) I. By 

sect. 9 of the award dated S^t. 3, 
1870, made in pursuance of British 
North America Act, 1867 (o. 3), s. 142, 
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It was directed that all moneys received 
by the Province of Ontario since Juno 
30, 1867, from the school lands sot 
apart by Canadian statutes & called 
the common school fund should he 
paid to tho Dominion, & that the 
Income derived therefrom should ho 
paid to tho Provinces of Ontario & 
Quebec in tho proportions spooifled in 
sect. 5 of that statute. 

On Apr. 10, 1893, the throe Govts, 
of tho Dominion, Ontario, & Quebec 
entered under statutory authority 
into an agreement of submission as to 
matters in diflerouco In the settlement 
of accounts between them under tho 
awai*d of 1 870, & for tho ascertainment 
& distribution of the said school fund. 
Thereunder Quebec claimed that 
certain moneys, which It was admitted 
bad not been actually received by 
Ontario, had been constructively 
received, since they were deductions 
which Ontario was not authorised to 
make except at her own expense, & 
should be tho subject of distribution 
between thorn : — Held : tho Supremo 
Ct. was right in affirming an award to 
the effect that tho arbitrators had no 
jurisdiotion. Moneys actually re- 
ceived by Ontario were alone the 
subject of the submission, the terms of 
which could not be extended so as to 
force a contribution from a large 
constructive receipt. — A.-G, for 
Quebec v. A.-G. for Ontario, [19101 
A. C. 627. P. a— CAN, 

p (p. 576) 1. Demand upon for 

money coUeded for erection of school — 
Resolution of trustees insufficient — Sub- 
seguent bye-law invalid.}— -Re Sandwich 
Town School Trustees & Sandwich 
Town (1864), 23 U. C. R. 639.— CAN. 

p (p. 576) ii. Demand upon — 

expenses of conducting high school. 



Vol. XIX.— Edacation. Cases 186—188. 


Part XII. — Reformatory and Industrial Schools 

See, now. Children & Young Persons Act, 1932 (c. 46), Part II., Sched. I. 


135. Add* Annotation : — Refd. L. C. 0. v, Wiltshire 
County Council (1927), 137 L. T. 626. 

137a. .] — A youthful offender com- 

mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — London 
County Council r. Wiltshire County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. R. 663 ; 26 L. G. R. 384 ; 28 Cox, 
C. C. 416, D. C. 

138. Add. Citations 1 K. B. 248; 93 

L. J. K. B. 66 ; 130 L. T. 414; 27 Cox, O. C. 
581. 


Alleged irregvlarUy in dcscripticm oj 
applicants, etc.] — Re Pour Rowan 
High School Trustees & Walsing- 
HAM Township Corpn. (187:v,' 23 C. P. 

11.— CAN. 

P (p. .576) iil. Money raised by 

sale of deberitures — For erection of aclujol 
buildino — Right to unexpended balance. | 
— It Is the duty of a municipal council 
to pay over to a school board or boards, 
from time to time, upon request, 
moneys raised by the sale of municipal 
debentures for the erection of a school 
building. The unexpended balance of 
such moneys is not the property of the 
municipality In its own right, at most 
it Is a trustee or custodian of the 
moneys for the boards. — Clarkson v, 
ALLISTON Corpn., (19281 2 D. L. R. 
71.0; 62 O. L. R. 149.— CAN. 

p (p. 570) Iv. Agreement exempt- 

ing taxpayer from taxes — Wheiher 
school ta^res included.] — Exp. Bathurst 
Co., [1928] 4 D. L. R. GO.— CAN. 

p (p. 076) V. Appeal against 

rq^uiHsed assessment — D^dy of equaliser.] 
— On an appeal against the equalised 
assessments made under Public Schools 
Act, 8. 13.3, as amended by 1928, c, 48, 
8. 13, the only question for tho judge 
to decide Is whether the equaliser has 
done what the statute as amended 
reqidres him to do, i.e. made his 
equalisation on the basis of the 
equalisation made by Manitoba Tax 
Commission. — Re Bkauskjour School 
OrsTRicT (Man.), [1928] 3 W. W. R. 
310.— CAN. 

P (p. 076) vi. Correction of 

errors in school assessmeni.] — Sect. 70 
of School Assessment Act, R. S. 8., 
1930, as amended, which provides for 
tho making or correction, by order of 
the Minister, of the assessment or tax 
levy of any school district “ which has 
not been made in any year as provided 
by law or has been Incorrectly or Im- 
properly made," is retrospective ; 

therefore, applies to errors made in 
years prior to that In which the 
amendment became law. — Kpp School 
Bistuiot V. Park Rural Municip- 
ALI'TY. [1936] 2 W. W. R. 331.— CAN. 

_ P (P. 576) vii. Assessment by .] — 

Sects. 9 & 10 of School Assessment 
Act, 1931, o. 33, which provide that 
the assessed values fixed pursuant to 
Alberta Municipal Assessment Com- 
mission Act, 1935, o. 63, shall in certain 
school districts be taken as the assessed 
values for school assessment purposes, 
have no application to districts which 
are within class (a) of sect. 3, i.e. vil- 
lofro districts, or to those which are 
Within class (c) thereof, i.e. those 
districts, or to those which are within 
cl^ (6) thereof, i.e. those districts 
which are empowered by the Minister 
to make an assessment and levy taxes 
m respect to their whole areas. Sect. 


55 of the Act aullioriscs the Minister 
to order that any district wlilch hjis not 
power to make an asHossmont sliall have 
power to do ho. If siieli an order 
included some districts which already 
had the power to asscHS tSc levy taxes 
under a former order of tho Minister : — 
Held : such Inclusion was no douht 
duo to an excess of caution. — ^A tlas 
Coal Co., I/id. & Rkual Coal Co., 
Ltd. V. East Coux.ee Village School 
Dis i'kict Boaro of Thuhtkeh, 119371 

3 W. W. R. 674.— CAN. 

Bn. City board — /School in adjoining 
rural section —Equalisation of assess- 
ment.] — An agrocmeut was made in 
1917 between Uio trustees of a rural 
school sectl^'u c'^joinlng a city & tho 
board oi edu*-eliv'.i for the city for tho 
erection vSt muint'uaaoo by the luttxT 
of a school houHo ji . tf o rural section, 
tlio pupils In the rnrul section to have 
the right to atUuid the ^..Ahool & tho 
higher grade schuolH in tiio city, it tho 
trustees of tho rural socuon agi'oelng 
to pay a fl xed annual sum to bo raised 
by taxation : — Held : assuming the 
agreement was a valid one. School 
Law Amendment Act, 1922, s. 14, did 
not apply to the agreement, as it was 
not one f(jr payment of any proportion 
of the cost of erecting it muintaluiug 
the school ; & a judgiiiont restraining 
tho city board & arbitrators appointed 
to equalise the assoHsment in respect 
of tho school from proceeding to do so, 
was alllrmed. — York I»urhc School 
Board o. Toronto Board of Kduca- 
TION (1923), 54 O. L. R. 216.— CAN. 

so. School board — LiabUdi/ for cost of 
vocxUional training — Refused by school 
board — Cfranted by vocatvmal board .} — 
Fredericton School Trustekh v. 
Kxngscleah School Truetees, (1928J 

4 D. L. R, 13.— CAN. 

sd. Payment to mcmljer — 

Whether breach of School Act, R. .S'. S., 
1930, 8. 239.] — Deft. & his i*rothor were 
two of the three members of the board 
of trustees of a school district. The 
board awarded a contract to one R. 
for repairs to the schooj house & pro- 
vided that tho exoavatijn of the base- 
ment should be done by tho ratepayers 
by day labour. Some of this work 
was done by deft. & Ids brother who 
were paid for It by cheque of tho board 
issued by them as ebatrman & 
secretary of the board. Pitfs. sued on 
behalf of all other ratepayers of the 
district to recover the amount so paid 
deft, on the ground that Its payment 
was a violation of sect. 239, School 
Act, R. S. S., ^930, as amended by sect. 
21, o. 52, 1931, Sc also of sect. 130 of 
said Act: — Held: neither sect, ooidd 
be relied upon in support of the action. 
— McNabb & Jarnaoin v. Findlay, 
[19321 3 W. W. R. 255.— CAN. 

Bp. Joint board of grammar Jb common 
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school trustees — Claim against district 
municipality — Joint board illegal.] — Re 
Trenton School Thustbics & Trenton 
Village Corpn. (1867), 20 U. 0. R. 
353.— CAN. 

Bq. Remittance to bank of county 

Ireamirer for grammar school tritsleea — 
Failure of bank — Liability of county 
[rmimrrr.F—CALEnoNiA Grammar Sc 
Common School Thuhtefa^ r. Farrell 
(1868), 27 IT. O. U. ,321. — CAN. 

BF. Collection of school rates by de facto 
trustees — Validity . ) — School trustees are 
de facto oftlccrs, although they have 
failed to make dwlaratlon of olfloe, 
if they have actually acted, Sc an 
assessment for school rates Sc execution 
by them is valid os ogainst tho tax- 
payer. — G unter v. Prince \Viu.iam 
S eXIOOL IXIHTUIOI' No. 3 Tuusteeh, 
[1934] 3 1). L. R. 439 ; 8 M. P. R. 113. 
—CAN. 

Bt. School rates on lands of Pro- 
testant husband if; Homan Catholic wife 
— Not applicable to separate schtm.] 
— School rales on lands hold by a 
ITotcsPint hu.sband Sc a Roman 
Catholic wife jointly, are applicable to 
public school purpoHCB only & are not 
applicable as to any part to separate 
school purposes. — lioi.MEH v. Stiver, 
fl934] 4 D. L. R. 358; sub nom. Re 
Holmes Sc Stiver, [1934] O. R. 645.— 
CAN. 

Bx. Assessment of corporations to 
school rales — Roman CcUholic share- 
holders. )— Consideration of questions 
arising from (uisessmont of corpus, to 
school rates where some yharenolders 
may bo Roman Catholics. — Dillon v. 
Catelli Food Produui'h, [1937J 1 
D. L. R. 353 ; sub nom. Re D 1 LI.ON, 
[1937] U. R. 114.— CAN. 

■z. B'ailure to raise rates — Man- 
damus.] — If a county fails to perform 
Its statutory duty In raising school 
rates, tho proper remedy is by man- 
damus . — Port Perry Board of 
Education v. ONTAruo Countv, [1936] 
ID h. R. 394 ; O. R. 540.--CAN. 

Bd. LiabUity for school rates — 
Although o.tempt from municipal taxa- 
tion.] — The exemption, by bye-laws 
of tho City of Brandon, of the property 
in question herein from ‘‘ municipal 
taxation " : — Held : not to render it 
exempt from taxation for school pur- 
poses under sect. 240 of PubJio Schools 
Act, 1930. — He AHsmSMENT Ai*peal 
OF L'Inhtitute de Notre Dame deb 
Missions Sc Bkando.v, [1938J 2 

W. W. R. 557.- -CAN. 

sf. Effect of repcfji of statute,] — Re 
Union Stock Yards of Toronto, 
Ltd., 11938J 2 D. L. R. 361.— CAN. 

PART XII. SECT. 1. 

b I. .} — Re R. e. 8 t. Petbrb 

(1927), 47 Can. Orlm. C3aa. 204 ; 69 
N. 8. R. 198.— CAN. 
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Oases 176— 18Sa. ENGLISH AND Emfibe Digest Suppleuent. 

Part XIII. — Powers and Duties of Poor Law Authorities. 

See^ nouj^ Poor Law Act, 1930 (c. 17), ss. 63-58. 


Part XIV. — Universities and Public Schools. 


176. Add. Annotation : — As to (2) Reid. Short v. 
Poole Corpn. (1926), 42 T. L. R. 107. 

178. Add. Annotation : — Expld. Girls* Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643. 

180. Add. Annotation : — Consd. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643. 

182. Add. Annotation : — Apld. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B.' 
643. 

183a. .] — The Girls’ Public Day School 

Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
’ education at the lowest possible cost. The 
Trust School was open U the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, A in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co, 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1905, & that in the event 
of a winding up before the end of that period 


the surplus assets of the co. should be subject 
to an educational trust Sc should not be 
distributed among the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax : — Held : there was ample evidence on 
which the Comrs. could find that this school 
was a public school, & the possibility of profit 
arising to an individual in the coui*se of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn. ^ No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
pecuniaiy benefit could in any circumstances 
be a public school. — Girls’ Public Day 
School Trust v. Ereaut (Inspector of 
Taxes), [1931] A. C. 12 : 99 L. J. K. B. 643 ; 
96 J. P. 3 ; 46 T. L. R. 638 ; 74 Sol. Jo. 612 ; 
8vb nom. Ereaut v. Girls’ Public Day 
School Trust, Ltd., 143 L. T. 716 ; 28 
L. G. R. 603 ; 16 Tax Cas. 629, H. L. 


PART XIV. SECT. 1. 

■t. Taranaki scholar ships — Meaning oj 
“ worthy.*’] — The University Senate, 
in exercise of the powers conferred by 
New Zealand University Amendment 
Act, 1914, 8. 18. enabling it to make 
regnlatlouB for tlie carrying out of the 
objects of soot. 17 of tnat Act, which 
established Taranaki Scholarships that 
were to be awarded on the conditions 
sot out therein, made a regulation 
containing the words that no scholar- 
ship ^half be awarded to a candidate 
unless he obtains credit in the 
examination & is doomed worthy by 
the Council.** Pltf. qualllied for a 
scholarship within sect. 17 by obtaining 
credit In an examination, but the 
Senate refused to award him one. On 
a claim bv him for a declaration that he 
was entitled to a scholarship, the fvmds 
available being sufficient for the Pur- 

S ose, It was contended for deft., that 
le word “ worthy ** in the regulation 
meant worthy from the soholastlo 
point of view HeW ; granting the 


declaration as prayed, the word 
“ worthy,’* if so interpreted, would 
make the regulation Invalid, as being 
Inconsistent with the pro^slons of 
sect. 17, & most be construed in its 
primary sense as meaning worthy from 
the point of view of character, &, the 
Senate having misinterpreted its 
regulations, pltf. was entitled to the 
relief sought. — S ymb v. New Zealand 
Univkusity, 11931] N, Z. L. B. 952. 
—N.Z, 

8. Injury to student — Liability of 
University.] — Powlett & Powlett v. 
Alberta University, 11934] 2 

W. W, R. 209.— CAN. 

PART XIV, SECT. 2. SUB-SECT. 4. 

n i, .] — ^Whon pltf, was 

appointed to a professorship In 1916, 
no definite term was fixed ; — Held : 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable noUoe on either side 
would apply, unless the particular 


nature of the contract or the olroum- 
Btanoos in which it was made overrode 
the rule ; & an appointment to a 

professorship without limitation of 
time could not be an appointment for 
life, subject only to good behaviour & 
ability to perform his duties, as such 
a contract must be mutual, Sc could 
be binding neither on the university nor 
on the professor. — Craig v. University 
OF Toronto (Governors) <1923), 63 
O. L. R. 312.-— CAN. 


PART XV. SECT. 8, SUB-SECT. 2.— A. 

192 1. Modiikxtiion of scheme — Powers 
under Educational Endougments (Scot- 
land) Act, 1882 (c. 59).]— Where a 
scheme approved by the Education 
Department is submitted which is 
reasonable Sc consistent with the Act, 
it Is not the funotion of the ot. to 
remodel or alter It. — Be Campbell 
Endowment Trust, Argyll Edu- 
cation Authoritt V. Campbeltown 
OORPN., (19281 S. 0. 171.— SOOT. 
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V(ri. XIX.— Education. Cam £59a— 277a. 


Part XVI. — Grant of Land 

259a. •] — deed poll dated Dec. 30, 

1870, & enrolled in the High Ct. of Justice, 
Ch. Div., a piece of land was, by express 
reference to the power conferred by Schools 
Sites Act, 1841 (c. 38), s. 2, &; to no other, 
granted to trustees for the purposes of a 
school within that Act. On Mar. 22, 1932, 
the school was closed & the land so granted 
ceased to be used for the purposes of the Act. 
In spite thereof, the trustees, in the puri)orted 
exercise of their powers for that purpose 
under sect. 14 of the Act, proceeded to sell 
the land, & in the course of the negotiations 
for the sale objections were raised against 
their title on the ground that the land had, 


for Educational Purposes. 

in the circumstances, reverted in pursuance 
of the proviso in sect. 2 of the Act : — Held : 
upon Mar. 22, 1932, tlie date when the land 
ceased to be used for the purposes of the Act, 
the grant of the land had no operation other- 
wise than by virtue of & subject to the pro- 
visions contained in sect. 2 of the Act, with the 
result that the question raised by the sum- 
mons must bo answered in the affirmative 
& a declaration to that effect made accord- 
ingly. — Dennis v. MALCom, [1934] Oh. 244 ; 
103 L. J. Ch. 140 ; 50 T. L. It. 170 ; sub nom. 
lie Che AM Common School, Dennis v, 
Malcolm, 150 L. T. 304. 


Part XVII. — Schoolmasters and Teachers. 


268a. .] — Wrongful expulsion of a pupil 

from a school does not of itself, without more, 
constitute an actionable tort. — Hunt v. 
Damon (1930), 46 T. L. R. 579. 

271. Add. Annotation: — As to (2) Consd. Kya-n v. 

Fildes, [1938] 3 AU E. R. 517. 

273. Add. Annotations : — Consd. B, v. Newpoi t 
(Salop) Justices, Ex p. Wright, [1929] 2 

K. B. 416 ; Ryan v. Fildcs, [1938] 3 All E. Jt. 
517. 

275. Add. Annotation : — Apld. R. v. Newport 
(Salop) Justices, Ex p. Wright (1929), 98 

L. J. K. R 565. 

275a. .] — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
afl^r having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 


the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that t he rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer roasona bio punish- 
ment to the boy for breiich of a school rule, 
that the punishment administered was 
reasomible ; & they dismissed the infoipia- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not states a case on a question 
of law : — Held : the decision of the justices 
was right, that no question of law arose on 
which they could state a case, <V; that the order 
nisi should be discharged. — R. v. Newport 
(Hai.op) Justices, Ex p. Whioht, [1929] 2 
K. B. 416 ; 98 L. J. K. B. 555 ; 141 L. T. 
563 ; 93 J. P. 179 ; 45 T. li. R. 477 ; 73 
Bol. Jo. 384 ; 27 L. O. R. 518 j 28 Cox, C. C. 
668, D. 0. 

277a. Excessive punishment — Liability of 

managers.]— ‘Ryan v. Fildes, No. 49a, 

ante. 


PART XVII. SECT. 4, SUB-SECT, 1. 

»t. Duty of teacher to obey order of 
school hoard to mispend pupil .] — If a 
toaciher knows of no reason why a 
pupil be suspended or expelled & has 
rocoivod no complaint against the 
pupil, ho is justified In refusing to obey 
order of the school board to suspend 
Huch pupil. — LacLERO V. Perioord 
8 POOL District No. 850, Board of 
i’ausTEES, [10251 3 D. L. K. 678 ; 
i n<2r)] 2 W. W. R. 312 ; 19 Sask. L. R. 
L‘i5.— -CAN. 


sv. Duty of master — PuiM guilty of 
“ wilful opposition to authority .**] — A 
pupil who remains away from eohool 
t>oeau8e he finds certain school work 
uninteresting, or because he does not 
jlke the teacher's manner of teemblng, 
ifl guilty of ** wilful opposition to 
authority '* i;dtbln School Act, R. S. A., 
(0. 61), B. 202, & It Is not only the 
Liacher's right, but his duty, to sus- 
pend him. — FInlatbon v. Powell, 

^ SR V. Poweu^ [19261 2 D. L. R. 

, . 11926] 1 W. W. R. 939 ; 22 AltA- 

b. R. 171.— CAN. 


part XVII. SECT. 4, SUB-SECT. 2, 

i i. .1 — teacher has a right to 

use reasonable foroe to enforce dis- 


cipline. R. V. CORKUM, [1U371 1 

D. L. R. 79 ; 67 Can. C. O. 114.— CAN. 


BW, General rule.] - Where a child 
sent by its pai'ont or guardian to a 
school, they must be held to have 
glv(m an implied consent to the in- 
filotiOQ of such reasonable punishment 
fis may bo noeessary for the purpose of 
school discipline. & the purpose with 
wldch the parental authority is dele- 
gated to the schoolmaster must to 
some extent include autlfority over the 
child when it is outside trie school 
walls ; but when the school is closed 
for any length of time for a period of 
regular holidays, the child then returns 
to the charge of its parent or guardian 
& the authority of the schoolmaster 
ceases.— -R. v. Mauno Ba Thauno 
( 192.5), I. L. R. 3 Kan. 659.~-IND. 


1 I. Moderate d: reasonable .) — 

L eoboolteaoher has the right to inniot 
orporal punishment on a pupil for 
lolatlng the mJes of the school, pro- 
dded the punishment is not exoosslFe, 
he Instrument with which it is infiloted 
i a proper one for the purpose & there 
) no malloe or ill will on the part of tho 
eacher.— R. v. Mbtoalfb (Sask-), 
1927] 3 W. W. R. 194.— CAN. 
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PART XVII. SECT. 6. 

q i. Night school teacher — 

Liability of school board.] A night 
school teacher may recovei uo his con- 
tract with a school boanl, although 
it is not in the prescribed form or 
In writing. — L kclkhtj v. I'KuiaouD 
S('iiooL District No. 850, Boakd of 
Trustees, [1925] 3 D. L. R. 578; 
(19251 2 W. W. H. 312 ; 19 Sask. L. U. 
435.— CAN. 

q 11. Computation of teeming 

period — Teacher prevented from mich- 
ing.] — Where a school board wrong- 
fully prevents a teacher from teaching, 
the time during which ho is thereby 
unable to teach will be counted In his 
favour in determining whether he has 
been teaching continuously for the four 
months or more required to entitle 
him to the benefits of flohool Act, 
R. S. S., 1020 (o. 110), s. 195 (I). 
Holidays under sect. 177 of the Act 
should not be counted as actual 
teaching days under sect. 196 (1). — 
Leolerc V. Perioord Bchool Dis- 
trict No. 850, Board of Trustees, 
119251 3 D. L. R. 678 ; [19251 2W. W. 
tl. 312 19 Sask. L. R. 435.-*CAN. 

q Hi. School arbitrarily 

' ‘ a school is oloseo 




Vol. XX. 


Cases 24— 128a. 


ELECTIONS. 

Part II. — Male Franchise. 


Sect. 1.— PARUAMENTARY 
(Vol. XX., p. 8). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

24. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


Sub-sect. 2. — Residence Qualification 

(Vol. XX., p. 11). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sub-sect. 3. — Business Premises Qualifica- 
tion 

(Vol. XX., p. 16). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 

92. Add. Citation 13 L. T. 762. 

96a. Exclusive occupation of room by director 

— At yearly rent.] — By an agrecmont in 
writing a limited co. gave one of its dii’ectors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director • ; 

(1) the room constituted “ premises wiiinn I 
Representation of the People (Fqii:u | 
Franchise) Act, 1928 (c. 12), s. 1 (3) , j 

(2) it was occupied by the director for the ^ 


purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the register 
of voters. — Frost v. Caslon, Frost v. 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K, B. 
523 ; 141 L. T. 281 ; 45 T. L, R. 417 ; 93 
J. P. 192 ; 73 Sol. Jo. 333 ; 27 L. G. R. 480, 
O. A. 

AnntHntion : — Generally Refd. Union Gold Storatfo Co. v- 
Adaintjon (1931). 10 Tax Caa. 293. 


Sub-sect. 4. — University Qualification 

(Vol. XX., p. 18). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Sect. 2.— LOCAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See, now. Representation of the People 
(Equal Franchise) Act, 1928 (c 12), s. 2. 

123a. .] — Applt., an assistant to a 

wine merchant at weekly wages, resided on 
his employer’s premises, occupying a room 
at a rent of 5s. a week, having the sole use 
of it for the qualifying period Held : ho 
was duly qualified as a lodger voter. — 
BENNE7T V. Evans (1892), 68 B. T. 765 ; 9 
T. L. R. 57. 


PART I, 

a I. Voters in township added to 

Htv.] — B. V. Wilson (1888), 12 P. K. 
516.— CAN, 

a ii. Persons omitted from 

verified copy of coUectaPs roll — Persons 
omitted from collectors roll.] — K. v. 
Stephenson (1851), 1 0. L. Ch. 270. — 
CAN. 

PART II. SECT. 1, SUB-SECT. 2.— 

A. (d) ii. 

84 V. .] — A person, who 

roaided ordinarily In Glasgow & was 
on the electoral roll there, was tenant 
at a rent of per annum of a i)lot of 
grronnd In tho County of Stirling, on 
which he bad erected a wooden hut 
which he used as a summer reaidonce. 
To qualify for tho electoral franchise 
it was necessary for him, under tho 
Representation of the People Acts, to 
have “ resided ” in tho hut for three 
nionths prior to & including June 1.5, 
1935. In 193.5 ho had occupied the hut 
from Friday night to Monday morning 
every week-end in April, May & June, 
it also appeared that he had occupied it 
for the whole months of July & 
Aumist, & for week-ends in Sept(imbcr : 
— Held : his use of tho hut during the 
qualifying period was merely incidental 
to his rewdence in Glasgow, & did not 
satisfy the statutory residential re- 
quirements for franchise purposes. — 
f V. Wallis, [1936J S. C. 661.— 
hCOT. 

part ii. sect. 1, SUB-SECT. 1.— 

B. (n). 

■X. Local agent of corporation — No 


office, maintained — Not permanently em- 
ployed — Whether “ chief resident 
officer.*']— A local agent for a con)n. 
In a town where it does not maintain 
an offleo of its own & who is not 
permanently employcu thereby or 
in receipt of a salary therefrom is not 
a “ chief resident oillccr of the corpn. 
who under Town Act, 1927 (Bask.), 
c. 24, 8. 284. Is entitled to vote on Its 
behalf where a vote is tfikeii on a bye- 
law.— P. o. Holz, [19281 3 W. W. K. 
80 ; .50 Can. Crlm. Cos. 298. — CAN. 


PART II. SECT. 2, SUB-SECT. 2.— A. 

sy. N^o right to vote — Municipal 
District Act, 1926.1 — Under Municipal 
District Act, 1926 (c. 41), neither 
tenants nor their wives are eligible as 
voters at an election for coimcillors ; 
except in the case where a tenant votes 
for a non-resident landlord as provided 
by sect. 195 (3). A tenant is not a 
“ purchaser " within tno meaning of 
said Act. — R. v. CAwmoiiNL, [19301 
3 W. W. R. 273 ; [1931 j 1 D. L. R. 31 7 : 
2.5 Alta. L. R. 19; affg^, (1930) 1 
W. W. R. 991; 4 D. L. R. 154.— CAN. 

■z. ViUaoe Act, 1927.1— (1) 

Under Village Act, 1927 (c. 54), teuante 
as such are not quallfled to vote at an 
election of connclUors held prior to the 
completion of the first voters' list. At 
such an election unleM a voter votes 
for tho number of candidates to be 
elected his ballot should not be counted. 

(2) Tho words ** liable to a business 
tax therein " in sect, 171 of said Act 
mean ** subject to be assessed or 


'* assessable " for tho business tax 
within the municipal district, provided 
they are persons so asHeswtd or assess - 
al)le with respect to a biisinoss caniod 
on in that part of the district which is 
within the area of tlio village. --It. v. 
K 0 WI.EH, [1930] 3 W. W. k. 327.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

•b. Oumership — Proof of — Hegisira- 
ti(m.] — ln order to qualify as a voter 
at municipal elections under Municipal 
I'llectlons Act, s. 6, os enacted by 
Municipal Ele<;tlon8 Act Arnondnient 
Act, 1902, 8. 2, with roH]»* ^'t to real 
estate, It Is necessary that appet. 
should be the registered ow;..^r of such 
real esteto under Land Registry Act, 
1906, e. 23, 8. Kahlo Muni- 

cipal VoTEnft’ Liht (1907), 12 R. O. R. 
3C2.— CAN. 

•c. Of corporation as trustee.] — 

Semble : a corpn, acting os a truatee, 
exor. or administrator of an estate 
has not the right under Town Act, 
1927 (Sask.), c. 24, to have its name 
placed on tho voters’ list with respect 
to tho property of an estate which it 
represents. — K. v. HoiJC, [1928] 3 

W. W. R. 80; 50 Can. Grim. Cos. 
298.— CAN. 

PART II. SECT. 2, SUB-SECT. 8.— B. 

•d. Gaoler — Living in cminty oaol 
rent free — Not a hemschoUler wiihin 
14 <£• 15 Viet. e. 109, Sclted. A., No. 12.1 
— lie Chaules o. Lewis Sc McMahon 
(1851), 2 O. L. Ch. 171.— CAN. 


1 



Caws 146a— 361a. English and Empire Digest Supplement, 


Part ill. — Female Franchise. 

See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12). 

Part IV. — Naval or Military Voters. 

See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V. — Registration 


146a. Sufficiency of — Christian name in full 

not necessary.] — R. v. Hartlepool Corpn. 
(1851), 2 L. M. &; P. 600 ; 21 L. J. Q. B. 71 ; 
15 J. P. 835; 15 Jur. 1158; sub nom. R. 
V, Hartlepool Corpn., Ex p. Dobing, 18 
L. T. O. S. 111. 

Annotations : — Apld. R. p. Avery (1852), 18 Q. B. 576. 
Reid. R. tf. Bradley (1861), 30 L. J. Q. B. 180; R. p. 
Plenty (1860), 38 L. J. Q. B. 205. 

246. Add. Annotation : — Refd. Stepney Borough 
■ Council V. Walker (John) & Sons, Ltd., [1934] 

A. 0. 306. 

268a. Who may appeal — Claimant for vote.] — An 

appeal to the county ct. j idge under Repre- 
sentation of the People Act, 1918 (c. 64), 

B, 14, was brought by an election agent in 


his own name instead of in the name of the 
claimant, & the agent was cited throughout 
the proceedings as the applt. ! — Held : the 
county ct. judge had no jurisdiction to deal 
with the matter & an order made by him 
thereon must be set aside. — Hampshire 
Parliamentary County Registration Of- 
ficer V, Ainslib (1933), 148 L. T. 496 ; 
97 J> P. 121 ; 49 T. L. R. 233 ; 31 L. G. R. 
165, 0. A. 

263b. Order for alteration of register — Whether 
necessary.] — No order for altering the register, 
pursuant to the decision of the ct. need be 
drawn up. — Whitmore v. Bedford (1843), 
6 Man. & G. 9 ; 134 E. R. 460. 


Part VI. — Parliamentary Election 


306a, .] — (1) The words “conduct & man- 

agement of the election ” contemplate an 
election which is reasonably imminent, but 
many circumstances may be included in the 
“ commencement of the election,” e.g, a 
vote adverse to the ministry. The uncer- 
tainty of the date does not affect this point. 

(2) In order to invalidate an election 
because an agent has performed duties 
additional to those for which he was expressly 
engaged, it would be necessary, at least, 
that we should have a case very clearly 
proved ... so far as I can see, there is 
no restriction on the right of a paid agent or 
officer to render services to the candidate 


such as he may think fitting, except that he 
cannot be employed in the payment of 
election expenses unless he is the sub-agent 
(Lord M‘Laren). — Elgin &; Nairn Case 
(1896), 6 O’M. & H. 1. 

829a. Candidate’s wife.] — A candidate’s wife, 

if she interfere in the election, is ipso facto his 
agent. — Hastings Case (1869), Leigh & 
Marchant, 4th ed., 1886, p. 81. 

829b. Extent of duties.] — Elgin & Nairn 

Case, No. 306a, ante, 

361a. Act involving persuasion of voters.] — The 

expression “ to get votes ” must be taken 
with some limitation, because in one sense 


PART V. SECT. 1, SUB-SECT. 8.— 
A. (a). 

Bg, No claim after final revision.] — A 
voter whose name is not regrietored after 
final revision of the lists has no redress. 
— Feuquson V. MacDonald, U936j 3 
J), L. R. 680 ; 11 M. P. R. 49.-*CAN. 

PART V. SECT. S, SUB-SECT. 6. 

249 vU. For 1 D. L. R. 84 ** read 
“ 1 D. L. R. 265,” & for “ 22 Man. 
L. R, 597 ” read “ 22 Man. L. R. 16.»* 

249 xiii. .1 — Marion t\ 

Herbert, 11937] 2 W. W. R. 507 ; 3 
D. L. R. 585 ; 45 Man. L. R. 300.— 
CAN. 

f i. Non-compliance with statu- 

tory qualifications — Election Laws 
Amendment Act, 1920, a. 6 (1), (2).)^ 
Votes oast by persons whose names 
wore on the lists, but who had not been 
residents of the electoral distriot for 
three months next preoeding the day 
of polling : — Held : illegal. — M krosb 


V . Homuth (1924), 55 O. L. R. 246.— 
CAN. 

f ii. Register wrongfuMy prejMred 

— Righi of court to invemgate .] — There 
Is in every ot. having Jurisdiction In 
such matters an inherent power to hold 
a scrutiny for the purpose of investi- 
gating the legality of the votes oast at 
an election. 

On a motion under Oontroverted 
Municipal Elections Act, R. S. S. 1920, 
0 . 01, 6. 19, to set aside an eleotion, 
the ot. ii not limited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore, if there hae been 
an eida^eous illegality which is 
shown to have a direot bearing on the 
result of the eieotlon, that is a fit subjeot 
for inquiry. The provisions of Wlage 
Aot, R. 3. 8. 1020, o. 88, do not prevent 
such an inquiry being made. — R. v. 
JOHANSIOK, (19281 2 D. L. R. 013; 
1928] 2 W. W. R. M5.— CAN. 

tl. Only when so declared by sUxtute, ] — 


A voters’ list is final & conclusive only 
If made so by statute either expressly 
or by Implication. — R. e. Joransick. 
[19281 2 D. L, R, 913 ; [1928] 2 

W. W. R. 315.— CAN. 


PART VI. SECT. B. 

823 1. Who U a eandidfite,] — Where 
pltf. was selected as a candidate, & 
statements were published concerning 
him. Sc a writ in an action tor libel was 
Issued before the Issue of the writ for 
the election, but after the vaoanoy 
had occurred : — Held : pltf. was a 
candidate for a Parliamentary oon- 
Btltuenoy when the libel was published. 
—Cullen t>. Stanlxt, (1926] I. R. 
73.— BR. 

tg. Deposit payable — Return of-— 
Successful candtdtae entitled to return 
notwUhdanding r^uaal to take Jpre- 
ecribed oath .] — O’Donoohxtb v. Red- 
mond Roohe (1), (19271 I. R. 152.— 




Vo!. XX. — ^Elootions. Cases 861a— 774a 


all work whatsoever which is done for a 
candidate at an election is done to get votes, 
&; I think in this connection the words mean 
something in the nature of canvassing, 
soliciting Sm persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Tal- 
bot, J.). — Plymouth Election Case (1929), 
7 0»M. & H. 101. 

390. Add» Annotation : — As to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & H. 101. 

390a. .J — North Norfolk Case, No. 626a, 

post, 

442a. .] — There is, first of all, the 

strictest of all principles, that which is 
applicable to a criminal charge, & there a 
man is responsible for nothing at all except 
his own individual guilt. There is then the 
principle that is applicable to actions of a 
civil kind raised against a party on the 
ground of a wrong done, & in which it is 
proved that the wrong was done by the 
defender’s agent — i.e., a person employed 
by the defender while he was doing the thing 
which he was employed to do ; but then 
there comes in the- principle that he was 
employed to do the particular work, & that 
he was not employed to do the wrong. Then 
there is the third class of cases, with which 
we are at present engaged, where in these 
election petitions, it being proved tliat a 
candidate is having his election carried on by 
a committee or by certain canvassers, those 
canvassers do something which, if the candi- 
date is responsible for it, will invalidate tlie 
election ; & it is held that he is respon d v.ie 
for it in the sense of making the validity cf 
the election dei)end on it (Loud liAucAPiJi:). — 
Greenock Case (1869), 1 O’M. & H. 247. 

478a. .] — North Norfolk Case, No. 

626a, post 

482a. .] — (1) If it could be proved that 

those things [intimidation & violence] had 
been in any way done or sanctioned by the 
sitting member or his election agent, we 
should have had no difilculty whatever in 
declaring the election void (Field, J.). 

(2) We do not feel justified in unseating 
resp. ; we think there was such a reasonable 
case for inquiry that we do not think resp. 
ought to have his costs in reference to that 
matter (Field, J.). — Thornbury Case (1886), 
4 O’M. & H. 66 ; on appeal, 16 Q. B. D. 739. 

595a. Gift on one occasion.] — Shortly before the 


election a sovereign was given by the resp. 
to a clergyman to be passed on to a dis- 
tressed voter ! — Held : the gift under such 
circumstances was a matter of degree ; if it 
were a habit on the part of a candidate to 
make gifts of a like kind, e.g. upon the event 
of a birth or death in the family of a voter, it 
would be hard to come to any other con- 
clusion than that it was done for the purpose 
of obtaining votes, but it is a different 
question where the gift is single isolated. — 
Windsor Case (1869), 1 O’M. & H. 1 ; 19 
L. T. 613. 

624a. .] — Plymouth Election Case 

(1929), 7 O'M. & H. 101. 

626a. Meaning of “corruptly.*'] — (1) “ Cor- 
ruptly ”... means, with the object & 
intention of doing that thing which the 
statute intended to forbid (Blackburn, J.). 

(2) The agency at the election which was 
solely from tlio canvassing before the election 
expires with the election (Blackburn, J.). 

(3) Wlien a man . . . says “ 1 will look 
aftxir a particular set of voters, my own 
tenants,” & he does, in fact, canvass them 
& nobody else does, I t.hink he is an agent 
for the purpose of canvassing his tenants 
(Blackburn, J.). — Kohth Noufou^ Case 
(1869), 1 O’M. & 11. 236. 

626b. Benefit of corrupt agreement adopted by 
new candidate.] — Where a corrupt agreement 
to return A. is alleged, but in the- event B. 
becomes a candidate in the place of A., 
evidence of such agreenn-iit <‘-an be given 
before the candidature of B. eouimeuced.- — 
Dover Case (1860), Wolf. B. 121. 

697. Add.. Annotation: — Refd. l^lvuioutl) Election 
Case (1929), 7 O’M. 11. 101. 

771 rt. Impersonation procured by agent - Voter 

innocent.] — Agents may be guilty of aiding 
<& abetting personation by ron uptly inducing 
a person to vote, although the vt>t(3r liirnself 
is not guilty of j)erHonatieri siucti ho did not 
know lie was entitled to vote. — llioxirAM 
Case (1892), Day, 68. 

F, Incurring of Expenses hy Person Other than 
Election Agent (Vol. XX., p. 98). 

Add the following case : — 

774a. What amounts to.] — During an election at 
which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative hi politics 
but disapproved of the existing Coiiservative 


PART VI. SECT. 7. 


480 I. Refusal of nomination by 
retumino officer — Jurisdiction of court 
— To compel returning officer to accept 
nomination dh grant poll.] — Re Adding- 
ton Election, [1927) 1 D. L. R. 188 ; 
59 O. L. R. 570.~-CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
A. (a) I. 

«h. To candidate — To Induce with’ 
drawal of candidature — What amounts 
to .) — Re SotrTH Bbuob Provincial 
Election, Johnston t>. MoCallum 
(1927), 61 O. L. R. 892 ; 33 O. W. N. 
135 ; varied (1928) 1 D. L. R. 104 ; 61 
O. L. R. 39i— CAN. 

— — ,] — ^ North 

Bruce Provinoial Election. Fenton 
Me^nnrt, (1927) 4 D. L. R. 897 ; 
61 O. L. R. 99.— €AN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 

681 Iv. Speech at 

picnic instead of hiring hall.] — Mkrokb 
V. Homuth (1924), 55 D. L. li. 245. — 
CAN. 


r (p. 91) i. .) — Tlib aot of aD 

agronl In treating an elector to a drink, 
witliout the knowledge or consent of the 
candidate, & at the emphatic request of 
the elector Held .• not to have loeen 
a corrupt practice. — Adams v. Huok 
(No. 2), [19261 1 W- W. R. 313; 20 
Sask. L. R. 43l— UAN. 


reap., through hia o/ficlal aKont, for 
the sorviotJH of a hand & an onterUiinor 
at a picnic, a gathering of mem hors 
of the party organisation supporting 
reap. '8 candidature, & at which he 
made a speech ; — IleMi : these pay- 
ments, though they might be considered 
corrupt practices, were not made with 
cornipt Intent, but with a belief in 
tholr propriety, as resp. by addrcHsIng 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense. — 
Merger v. Homuth (1924), 55 O. L. R. 
246.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1 — 
B. (b). 

696 xix. For “ 23 D. L. R. 573 ” read 
“26 D. L. R. 573.“ 

696 XXV. Entertainmeni dt 

picnic — At meeting of supporters for 
speech by candidate — Expense of hiring 
hall saved^h— Payments were made by 


PART VI. SECT. 9, SUB-SECT. 1. — D. 

sg. Arrest— Whether warrant neces- 
sary.] — A person aircstcd for persona- 
tion under Election Act, R. S. Q., 1925, 
must be taken in flagrante I elido or 
be taken upon warrant. — R. v. 
Laplante (19^), 66 Can. O. O. 124. — 
CAN. 



Cases 774a— 878. Engush and Empibb Digest Supplement, 


Govt. OD special grounds, incurred expenses 
on account of issuing posters, circulars 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1). — R. v. Hail- 
wood, R. V, Hailwood Sd Ackeoyd, Ltd., 
[1928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 405 ; 44 T. L. R. 343 ; 28 Cox, C. C. 
489 ; 20 Cr. App. Rep. 177, C. C. A. 

802. Add the following para. : — 

(4) The person who obtains relief always 
has himself to bear the costs of obtaining it. 
If, therefore, resp. delays until the last 
moment to ask for it, so that the whole case 
has to be fought out, he has only himself 
to thank for not taking an earlier opportunity 
of giving notice of what it is he intends to do, 
& thereby giving petitioners an opportunity 
of reconsidering their position (Cave, J.). 

817a. Payment for damage by banner.] — (1) Illegal 
payments excused on ground of inadvertence. 
I do not say that if I found a precisely 
• similar course taken on any future occasion 
I might not feel constrained to hold other- 
wise, but I cannot but give some weight to the 
consideration that the Act had never before 
come before any judicial tribimal ; that it 
is an Act by no means easy to master ; & that 
the blot which has been hit upon after full 
investigation is one which was so far from 
. obvious that neither resp.’s counsel nor the 


counsel for the Director of Public Prosecu- 
tions relied upon it until the ct. pointed out 
its bearing upon the recriminatory charge 
(Denman, J.). 

(2) Payment for damage done by rope for 
banner not illegal. 

(3) Until a vote is declared invalid, an 
election ct. is prohibited by rule 41 in the 
Sched., to the Ballot Act from discovering 
how such vote has been given (Denman, J.). 
— Stepney Case (188G), 17 Q. B. D. 64 ; 55 
L. J. Q. B. 331 ; 64 L. T. G84 ; 34 W. R. 
647 ; 2 T. L. R. 559 ; 4 O’M. & H. 34. 

851. Add. Annotation: — Dlstd. Everett v, Ryder 
(1926), 135 L. T. 302. 

859. Add. Citation : — sub nom. Jones v. Picker- 
ing, 29 L. T. 210. 

865a. .] — By the common law the principle 

seems to be firmly established that where a 
candidate is in point of fact disqualified at the 
time of an election, all votes given for him 
with knowledge of the fact upon which such 
qualification is founded must be considered 
as thrown away. This knowledge may be 
established cither by distinct notice or by 
notoriety, & it will in all cases be inferred 
that where the voter is aware of the facts he 
is aware of the legal deduction from those 
facts, however intricate & doubtful such 
deduction may be. — Clitheroe Borough 
(2nd Case) (1853), 2 Pow. R. & ,D. 27G. 

878. Before this case add : — 

Blind Voters.] — See Blind Voters Act, 1933 
(c. 27). 


PART VI. SECT. 9, SUB-SECT. 3. 

b i. Band tt entertainment at picnic.] 
— Mrroeu V. Homuth (1924), 55 

0. L. R, 245.— CAN. 

PART VI. SECT, 10, SUB-SECT. 7. 

II I, Presumption that duties pro- 

perly carried out.] — He Provincial 
Eijcottons Act, Smith v. Cahier- 
WOOD, [19251 3 D. L. 11. 770 ; [1925 
3 W. W. R. 54.— CAN. 

n ii. Breach of duties — Effect of.] 

— Breacboa by a prefllding officer of the 
rules of procedure proscribed for the 
performance of his duties do not 
necessarily render an election void. — 
Re Provincial Klkctionb Act, Smith 
t). Cathkrwood, (19251 3 D. L. R. 
770 ; [1925] 3 W. W. R. 54.— CAN. 

PART VI. SECT. 11. SUB-SECT. 2. 

881 1. Name wrongly inserted on 
register — Voter under age — Voter exercis- 
ing right innocently.] — A.-Q. v. Ctts- 
NINOHAM, 11929] I. R. 187.— IR. 

b1. Ballot paper borrowed by candidate 
- — Corrupt practice.] — At the request 
of a candidate at a municipal election 
a deputy roturninfir officer gave him 
an uninitialled blank ballot which he 
said he wanted as a sample. There 
was no evidence of the use actually 
made of the ballot. Apparently It was 
returned to the deputy at the close of 
the poll in the same condition as it 
was fu when received by the candidate. 
Said candidate was declared elected, & 
the defeated candidate moved to set 
aside the election : — Held : both the 
deputy rotumlng oflaoer & the candi- 
date were guilty of a corrupt practice. — 
Garnett v. Langford & Oswaud, 
11937] 1 W. W. R. 497 ; 45 Man. L. R. 
2.'*.— CAN. 

PART VI. SECT. 11, SUB-SECT. 8.— A. 

d (p. 109) 1. Counterfoil not wholly 
detached.] — Ballots, from whioh the 
oouuterfoil has not been detached by 


the officer taking the ballot, should 
be counted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, such 
portion furniBhiiig DO means of identi- 
fying the voter, should bo counted. — 
Rc Dewpney Elkotion Appeal, Smith 
t). Cathkrwood, [1924] 3 W. W. R. 
947.— CAN. 

f 1 , On counterfoil .] — 

Whore the deputy returning officer 
did not initial the ballots in the manner 
prescribed by the statute, but initialled 
the oountorfoilB, which no afterwards 
destroyed : — field : this irregularity 
did not affect the election. — M ercer v. 
Homuth (1924), 55 O. L. R. 245.— 
CAN. 

a(p. llQ)i. Signed voting paper.] 

— Madle Valley Case (Ont.), [19261 
1 D. L. R. 808.— CAN. 

o(p. 110)i. .] — At a general 

provincial election a plebiscite was also 
taken. Of twenty meotion ballots of 
absentee voters only nine were enclosed 
In onvolopea bearing the affidavit 
required of such voters with respect t o 
the election, while the other eleven 
were found in plebiscite enveltmcs 
bearing jilobiaoito affidavits. The 
affidavits required of such eleven 
absontoo voters in the election were not 
sent to the returning officer nor 
accounted for In any way, & there 
was no evidence to show from whi<*h 
envelopes the votes for the respective 
oandldates had been taken : — Held : 
In the a bsence of any evidenoe of fraud 
or collusion, the above facts were not 
grounds for declaring the election 
void. — Re Provincial ELKcno NR Act, 
Smith v. Catherwood, [1925) 3 

D. L. R. 770 ; [19251 3 W. W. R. 51.— 
CAN. 

0 (p. 110) ii. Non-com- 

pliance by presiding officer.] — Absent 
voters* ballots, which have been en- 
olosed in envelopes on whioh the 
presiding officer has failed to affix, as 

4 


requiied by Provincial Elootious Act, 
8. 106 (3), his official mark across the 
line where the envelope is closed, 
should bo counted . — Re Dewdney 
Elechton Appeal, Smith v. Gather- 
wood, [19241 3 W. W\ R. 947.— CAN. 


PART VI. SECT. 11, SUB-SECT. 3.— B. 

890 V. Alberta Election Act. 

1924 (c. 34), s. 82.1 — The above sect, 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, throe, etc., instead of the 
figures, 1, 2, 3, etc., renders a ballot 
void ; but if It is clear that a figure 
can reasonably bo said to have been 
honestly intended for the figure 1, it 
is sufficient, oven though it is not 
precisely the same form of the figure 
as that printed In the Act. — Re 
Alberta Elec'tton Act, Re Bow 
Valley Election (Alta.), [1926] 4 
D. L. R. 117 ; [1926] 3 W. W. R. 1.— 
CAN. 

sk. Preferential voting — Method of 
marking ballot papers.] — Six candidates 
nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament, Three of the candidates 
had to be elected ; but one of them 
died before the polling day, & his 
name was as far as possible withdrawn 
from the ballot-papers. *A number of 
ballot papers wore rejected as informal 
where the electors had marked their 
ballot papers with the numbers 1, 2, 3, 
4, 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll Held .* by the terms of 
Commonwealth Electoral Act, 1918- 
1928. it was Imperative that voters 
should indicate their preferences by 
numbers in numerical succession, & 
that the ballot-papers marked as above 
stated were rightly rejected as informal. 
— Blakey V, Elliott, Findley v. 
Kluott (1929), 41 C. L. R, 602 ; 2 
A. L. J. 406 ; [19291 Argus L. R. 86.— 
AUS. 



VoL ZX.— Eleotioiis. Cases 892— 1025a. 


892. Add, Anmtatum ‘“4,*/? (1) ^pld. Re Bames | 967. Add. Annotation : — Refd. Plymouth Election 
Oorpn., Ex p. Hutter (1932), 97 J. P. 76. 1 Case (1929), 7 O’M. & H. 101. 


Part VII. — Municipal 

1012. Add. Annotation : — Distd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1021. Add. Annotation : — Apld. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 


and Other Elections. 

1025a. Description as commonly 

understood.] — A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of “ Charles 


PART VI. SECT. 12. 

916 X. — — Unqualified person^ 
allowed to vote — Illegal votes exceeding 
majority.] — Rosp. was returned an 
elected by a majority of only 15 votes. 
The evidence showed that 21 votes 
were coat by persons who had no right 
to vote : — Held : the election should 
bo declared void, although it could not 
be shown in whose favour the illegal 
votes were^oast. — Mercer v. Homutr 
(1924), 55 O. L. R. 245.— CAN. 

915 xi. Ballot papers issued tSr 

accepted in excess of voters on r register .] — 
Where in a polling 8ub'di^ sion 137 
ballots were found In the be -c & only 
134 names appeared in the poll-book ; 
— Held : an irregularity, which did 
not affect the result of the election. — 
Mercer V. Homutd (1924), 55 O. L. R. 
215.— CAN. 

PART VI. SECT. 13. 

m. For “ Power of Svprcvt^ 

Court to compel ” substitute “ Tlecovni 
— Power of SupremA> Court to compel.** 

m i. Under Manitoba Election 

Act — Not applicable to election under 
proportional representation system ,] — 
Re Manitoba Ei.RtmoN Act, Re 
Winnipeg Electoral District, (1927 1 
3 W. W. R. 92 ; 37 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 16, SUB-SECT. 2.— B- 

964 1. Error in return — Liahility of 
candidate to penalties — Not for accidental 
omission of one small item .] — McInnks 
V. Bird, (1926] N. Z. L. R. 638.— N.Z. 

PART VII. SECT. 1. 

si. Place of election—Outside u’ard — 
Election void.] — R. v. Preston (1851), 
2 C. B. Ch. 178.— CAN. 

sm. When election computed — Effect 
of declaration of returning officer .] — 
The election of c^indldatea takes place, 
not as a result of the declaration of the 
returning oflioer, but by virtue of tlio 
methods proscribed by Village Act, 
1927 ; the declaration is merely a 
formal indication that the persons 
named have been elected under that 
Act.~R. V. LOUNT, [1928] 3 D. L. R. 
61 ; [1928] 2 W. W. R. 15.— CAN. 

sx. Edmonton Charier — Construction 
of .] — R. ex rel. Sheppard v. Colli8.son 
(Alta.), (19291 1 D. L. R. 555.— CAN. 

•y. Disclaimer.] — The term " com- 
plained of In sect. 37 of CJontrovertcd 
Municipal Elections Act providing for 
a diHcIalmer by the person elected 
before his election is complained of 
refers to the launching of the legal pro- 
ceedings under sect. 19 of said Act. 

(2) Although a candidate duly 
nominated was Ineligible for nomina- 
tion, yet, if he receives the highest 
number of votes as the result of a poll, 
he shall be declared elected & treated 
ns a person elected until such time aa 
the ct. In the manner provided by the 
Act otherwise detennlnes, unless he 
disolalxns meanwhile In accordance 
with Controverted Municipal Elections 
Act, or unless he has exercised bis right 
io resign under sect. 51 of Rural 
Municipality Act or his seat has been 
forfeited under sects. 62 or 81 thereof. 


(3) Where a vacancy has boon 
created by disclaimer under said 
Controverted Municipal Elections Act 
a new election must bo held. 

(4) It is only when the person 
elected has not disclaimed, in tlie 
manner provided by the Act, & the 
seat has been declawMi vacant by the 
ct., that the ct. has discretion to fill 
such a vacancy by declaring the 
minority candidate elected. Even in 
such cases, with few exceptions, the 
cts. have refused to fill the vacancy in 
this way, & have considered it to bo 
in the public interest to order a new 
cloctlon. This is more part-icularly 
true wliero tho electors wore not aware 
of any objection to tho nomination of 
the candidate on the ground of uualill- 
ctttions, until after the time for re- 
ceiving nominations had expired. — R. 

( G A LLo %vA Y ) V. Eckel, (19311 1 

W. W. R. 242 ; 2 D. i.. R. 589.— CAN. 

sc. IHght of voter to entr\i on assess-’ 
rnent roll.\~ Otico a person’s name is 
entered on tho Voters’ List- ho must be 
entered on tho AsscHsmeht Roll of tho 
oorpn. as a voter. — Re Stkpuenson, 
11936] 1 0. L. a. 304.— CAN. 

PART VTX. SECT. 3. 

d i. ] —Go a ?notion in the 

nature of a quo wurro:'J ) to sot aside tho 
oloolion of resp.. wlm been doelared 
oIo('f<t(l as a eounoillor fo'' a municipal 
district by a majority of one vote ; — 
Held : although the cvidf'iico sliowed 
tliat in sonic rcspciets the lormaJitJeH of 
Muuicijial Jiistrict Act, 1926, as to the 
conduct of tlio election had not l»eon 
complied wit.h, yet since thenj was no 
reason to tiiink tluit the result of the 
election had hoen affected thereby, He 
since tho secrecy of tho ballot had not 
been jeopardised & a fair tv free 
opportunity had been afforded tho 
voters to express thidr will, the motion 

should he diemissed. R. (thiui.M'i’KN- 

HKN) V. WlIEATLEV, 1 1 937 J 1 W. W. R. 
7 5 6. -CAN. 

f (p. l2l) I. — ,1 — R. V. 

Jackson, [1927] 2 I). L. R. 977 ; 60 
O. L. R. 264.— CAN. 

h i. .] — A candidate for tho 

office of deputy reeve c.f a township, 
who was declared diuy elected, was 
foimd to be disqualified by reiison of 
the fact that lie bad not before or on 
the day of his nomination paid the 
taxes chargeable against him. — R. r. 
Boddy, (19311 2 D. L. R. 661 ; O. R. 
20.— CAN. 

a (p. 122) I. S. P. Smiley o. Evans, 
(1927) 4 D. L. R. 629; 38 B. O. R. 
468.— CAN. 

8g. Appeal.] — No appeal lies from 
orders of district ct. Judges in pro- 
ceedings in the nature of quo warranto 
taken under Controverted Municipal 
Elections Act, R.S*i8., 1930.— K. (is- 
MAN) V. Tran, [1935] 1 W. W. ll. 81. — 
CAN, 

PART VII. SECT. 5. SUB-SECT. 1.— C. 

n i. CasiinQ vote given by 

lot A — On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The returning officer then 
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prepared a number of slips which were 
put in a hat & mixed up. Tho return- 
ing oflioer asked a voter to draw, 
stating ho would give the easting vole 
to the candidate wlioso name first 
appeared. On the petition of the 
unsuccessful candidate : — Held : the 
election was void & a now election 
ordori'd. — Re Munioipal KLEt^TioNS 
Act Sc Tomhett, [1924] 1 D. L. R. 
921 ; 33 B. O. R. 377.— CAN. 

n li, striking out vote 

wrongly entereA.] — Now election 
ordered. — R. ». Rankin (1801), 2 

0. L. Ch. 161.— CAN. 

n ili. — Improperly closing 

poll.] — New election ordered. — R. v. 
MAitoriANT (1851). 2 C. L. CJh. 189.— 
CAN. 

PART VII. SEC3'. B, SUB-SECT. 1.— D. 

t I. - — Onus of proving 

irregularity not imteruil.] — The onus 
of showing tliat in an eloetioii under 
Rural Muidrlpadty Act, R. S. S. 1920, 
c. 80, the failure to comply with tho 
requirements of tho Act a^ to j costing 
notices of the poll “ 'Jld not. affect tho 
result of the election ” ts on the person 
upholding the eU^ction. 

Under said Act tho notice of poll Is 
required to be posted In at least two 
widely senaraU'd conspleuous piaocs 
in each division of the municipality. 
In the present eas<^ no notice at all 
was posted in one of tho divisions, a 
number of voters in that divLslon did 
not vote, & rcHp. was declared elected 
by one vote; — Jnid : it could not bo 
said that tlie omission tr> post tho notice 
did not affect the result, & the election 
was declared invalid & resp. unseated. 
— R. V. Rkii>, 119281 3 1). h. R. 747 ; 
11928J 2 W. Vv. R, 436 ; 22 Soak. L. R. 
595.~CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— 
E. (a). 

«n. Withdrawal of nominedion — 
DtcAaralion of intention - Not made 
formally,] —A candidate cannot with- 
draw under the Ontario EJ«?ction Act 
by making a docJaratlon of Ids Intention 
to do BO to a few persons -/<« South 
Bhuoe PnoviNniAL Elk ’Tion, John- 
ston tJ. McCallum, (1928 j : IJ. L. R. 
104 : 61 0. L. it. 392.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— 
E. (b). 

1013 I. Delivery of — Time for — Paper 
returned for amendmerU — Power of 
returning officer to extejul time.] — Where 
a nomination paper when delivered to 
the retJirnlng otneer Is so Inoornpleto 
as not to constitute a valid nomination 
&: it Is subsequently amended, It Is 
“ received *’ by tho returning otfleei 
when it is banded back to him in its 
amended state, & If then tho time 
limited by statute for the receipt of 
nomlnatioiiB has expired the nomina- 
tion is bail. It la not wltidn tho dis- 
cretion of a returning officer at an 
eUKJtion under Village Act, 1927, c. 64, 
to rccelvo a nomination paper after 
the time fixed by the statute nor has 
he power to say that a nomination paper 
delivered to him after that time oon- 
stitutes a good nomination. — R. v. 



Caaes 1025a— 1076. Enoush aitd Empire Diqest Sxtpplemeet; 


Arthur Barman" as an assenting burgess; 
but his name was erroneously entered upon 
the burgess roll as " Charles Burman ” only : 
— Held: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words commonly 
understood " in that sect, meaning “ com- 
monly understood by any person comparing 
the nomination paper & the burgess roll." — 
Mooehouse V, Linnby, Thorpe v. Linnet 
n886), 16 Q. B. D. 273 ; 63 L. T. 343 ; 40 
J. P/471 ; 33 W. R. 704 ; 1 T. L. R. 600, D. C. 

Annotations : — Distd. Bowden v. Bosley (1888), 21 Q. B. D. 

309 ; Gledhlll v. Orowther (1889), 23 Q. B. D. 136. 

1038a. From election address.] — An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held: not a “bill, poster or 
placard " within Municipal Corrupt Practices 
Act, 1884 (c. 70), — Re Election of Common 

CoUNCILMEN for THE WARD OF FARRINGDON 

Without in the City of London (1926), 
101 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
Is communist.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
• moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
, communists : — Held : the statements com- 
plained of were not false statements as to 
personal character within Jiunicipal Elections 
(Corrupt Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Associated Newspapers, Ltd. 
(1926), 89 J. P. 205 ; 42 T. L. R. 37. 


10S8c« Misleading circular — Iiyunotlon.]— 

Mills v. Drummond (1934), 78 Sol. Jo. 192. 

1042. Add, Annotation: — Aa fo (2) Apld. Baldwin 
V. Ellis, [1929] 1 K. B. 273. 

1052a. Recount — General recount unnecessary.] — 
At an election for a school board under 
Municipal Elections Act, 1884 (c. 70), s. 36, 
applying Municipal Corpus. Act, 1882 (c. 60), 
Part IV., there were eight candidates for 
five seats. The five highest on the poll, of 
whom resp. was fifth, were declared by the 
returning officer to be elected. A petition 
was presented by the candidate who was sixth 
on the poll against the election of reap., on 
the ground that certain votes given for 
petitioner had been wrongly counted for 
resp. or for some other candidate, & petitioner 
claimed the seat. A recount having been 
had of the votes given for the resp. & peti- 
tioner, it appeared that petitioner had a 
majority over the resp. The votes of the 
other candidates were not recounted : — 
Held: petitioner was entitled to ’the seat, 
for it was enough for him to establish that 
he had more votes than resp., nt the 
was unnecessary for him to recouthat it 
votes given for the first four candidates. — 
Monkswell V, Thompson, [1898] 1 Q. B. 
479 ; 67 L. J. Q. B. 378 ; 78 L. T. 116 ; 62 
J. P. 212 ; 14 T. L. R. 224 ; 42 Sol. Jo. 291 ; 
46 W. R. 382. 

1057. Add. Annotation : — As to (1) Refd. Edwards 
V. A.-G. for Canada (1929), 46 T. L. R. 4. 

1075. Add, Citation : — afub nom. Re Saffron Wal- 
den Election, Ex p, Robson, 61 J. P. 199. 


Lount, [1028] 3 D. L. R. 61 ; [1928; 
2 W. W. R. 16.— CAN. 

1013 ii. .1 — Whoro nomina- 

tion papers are to be in the hands of the 
presiding offloor on a certain day it la 
sufficient if they are handed to him 
on the previous day. — MoLkod v. 
McKenzie, [1933] 1 D. L. R. 374 ; 
6 M. P. R. 22.— CAN, 

t 1, Remedy for MoronafvX 

rejection.] — A writ of prohibition or 
mandamus does not lie for the pur- 
pose of dotermlning whether a return - 
inpr officer has wrongrly & illegally 
rejected the nomination paper of a 
candidate for a municipal election. 
OQUCh a case is provided for by Munici- 
pal Oorpns. Act, 1882, s. 87, 6c the 
proper mode of deterniinlug tho ques- 
tion is by an election petiuon. — R. v. 
Dublin Town Clerk (1909), 43 

I. L. T. 109.— IR. 

t ii. Although receipt given.] 

— The intention of Provincial Elections 
Act. R.S.B.C., 1924, is that the receipt 
of tho Returning Officer required by 
sect. 63 (2) must bo given at tho time 
the nomination paper Is handed to the 
Keturuing Officer, & sect. 64 shows 
that, notwithstanding the giving of the 
receipt, tho Rotumlng Officer has the 
right after the nominations have been 
closed & before declaring the names 
of the candidates to reconsider the 
validity of the nomination papers 
received by him. In satisfying hlm- 
^If of their validity he must do so 
from an examination of the nomination 
papers themselves. — Re Hartley, 
[19341 1 W. W. R. 108.— CAN, 

k I. .] — In the election in 

question herein there was only one 
member to be elected. After the 
expiration of the time for nominations, 
the returning officer continued &, 
completed the oheoklng of the nomina- 
tion-papers, Sc oonsiderod an objection, 
made before tho close of nominations, 
to H.’s paper, vi*., that four of the 
ausentoipa on it were also on S.*b paper. 


He held that these four voters could 
not bo assentors to both papers, & that 
as S.*8 paper had been received first 
& no objection made thereto the voters 
assenting to it must bo taken to have 
exorcised their rights & could not be 
oonsidered as assentors to H.'s paper, 
6c that, as without these four names 
H.'s paper was not signed by the 
require number. It mu^ be rejected. 
He, therefore, deolared it Invalid 6c 
that the throe other persons who filed 
nomination-papers were nominated : — 
Held : tho decision of tho returning 
officer was right . — Re Hartley, [1934] 
1 W. W. R. 108.— CAN. 

to. Rejection of — Declaration of 
election by acclamation — Time for 
nomination expired.}— The rejection 
of nomination papers 6c a declaration of 
election by aoclamation may properly 
be made by the returning officer after 
tho time limited for the nomination of 
candidates. — R. v. Lount, [1928] 3 
D. L. R. 61 ; [1928] 2 W. W. R. 16.— 
CAN. 


•p. CoTiclusiveness .] — If a nomina- 
tion paper filed with the deputy 
returning officer under Rural Munloi- 
palitv Act, 1929, is legal on its face, it 
is not his dutv to go behind it 6c inquire 
Into the quallfloatioiis of the candidate. 
— R. (Galloway) v. Eokel, [1931] l 
W. W. R, 242 ; 2 D. L. R. 689.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 

■q. Must be stricUy proved,] — R. 
(Glover) v. Little 6t Armstrong, 
[19261 2 D. L. R. 1056 ; 69 O. L. R. 
28.-^AN. 


PART VII. SECT. 6, SUB-SECT. 1.— 
Q, (a). 

nt. Copy of collector's roU not furnished 
to reluming ojflcer.] — Held: on irregu- 
larity. for whioh the election might be 
avoided. — Re Charles v, Lewis 6C 
McMahon (1851), 2 C, L, Oh. 17i»— 


p i. Black lead pencil obligatory.] 

— Ballots must be marked with a 
black load pencil, as Election Act, 
H. S. O., 1927, fl. 99, is obligatory.— 
NKSBrrrr. Conaoher, [1937] 4 D. L. R. 
663 ; sub nom. Re Nesbitt 6c Con- 
ACHER, [1937] O. R. 918.— CAN. 

q i. Ballot papers not initialled — 

Result of election affected.] — Under 
Rural Municipality Act, R. S. 8. 1920, 
c. 89, as amended, a ballot cast at an 
elootion thereunder, whioh has not 
been marked on the bock thereof with 
the initials of the deputy returning 
officer, must be r^ected by him, & 
by the returning omoer 6c by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 
a candidate was elected who would not 
have been elected had it been possible 
to count the bedlots not properly 
initialled, the ct. should declare the 
election invalid 6c the seat vacated. — 
R. V. Sluggett, [1928] 3 D. L, R. 
702 ; [1928] 2 W. W. R. 431 ; 22 Sask. 
L. R. 661.— CAN. 

0 f, jVo right to vote — Except to 

give casting ^te.] — Exp. Tuttle (I860), 
4 All. 61 6.— CAN. 

St. Recount — BaUot not initiaUed by 
deptUy returning officer must be dounted — 
AUhe^h retired to be rejected on count 
by r^'umtng officer.] — %Re Rural 
Munioipalitt Acrr, Re Carrot River, 
Rural Municipality, Minakbr v. 
Sanderson (Saak.), [19271 1 W. W. K. 
439.— CAN. 

sw. When warded.] — ^A county 

ct. judge may grant a recount upon tho 
strength of an affidavit by a scrutineer 
at the polls.! — Re WIOKS, [1936] 4 
D. L. R. 722.— can. 

PART VII. SECT. 5, SUB-SECT. S.— A. 

k i. Foilwre to comply with — 

Nomination.] — Hdd : Town Act, 1927, 
o. 66. 8. 224. requires a candidate to 
do what had not been required of him 




VoL XX.— Elections. Oases 1089—1148. 


1089. Add, Citation: — svb nom, B. v, Exeter 
(Mayor), 3 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph : — 

S.P, — R. V. Gloucester (Mayor) (1838), 
2 J. P. 777. 

1103. After this case add “ See, now. Municipal 
Corporations Act, 1882 (c. 60), s. 34 (1).” 

1104a. Chairman at first election — Persons named 
In charter all candidates .] — Re Barnes 
O oBPN.> p, Hutter, No. 1109a, post. 

1109a. Voting papers not “ openly produced 

& read.”] — At the first meeting of the council 
of a borough for the election of aldermen, 
the chairman, acting in pursuance of an 
arrangement to that effect previously nuuie 
by the councillors, read aloud from the voting 
papers to the meeting only the surnames of 
the persons voted for, &; did not road there- 
from the other matters therein contained in 
accordance with Municipal Corporations Act, 
1882 (c. 60), s. 60 (4), namely, the Christian 
names, places of ahodo & descriptions of 
these persons, & the names of the persons 
by whom the voting papers were signed, & 
as the result of the voting certain councillors 
were declared to have been elected aldermen 
& acted as such: — Held: (1) the chairman 
did not “ openly . . . read ” the voting 
papers within sub-sect. 6 of that sect. 
instead of the open election provided for by 
the Act, there had been a ballot or secret 
election which was not in accordance with 
the law ; (2) as there had been no h-v'^fr.! 
election <fe the offices of aldermen were un- 
filled, the proper remedy was not a quo j 
warranto, or an election petition undoi 
sect. 87 of the Act, but a mandamus under 
sect. 225 to hold an election of aldermen, 
& the writ should be peremptory, notwith- 
standing any inconvenience that might be 
caused by the displacement of persons who 
were then acting as aldermen. 

(3) The charter of incorporation of a 
municipal borough, which was granted in 
accordance with the Municijjal Corporations 
Act, 1882 (c. 50), provided that a named 
person, or in case of his death, inability, 
refusal or default a second named person, 
or in case of his death, inability, refusal or 
default a third named person, should per- 
form the duties of chairman of the first 
meeting of the borough council for the elec- 
tion of aldermen. The first named of these 
persons having already been elected mayor, 
& he & the second named of them being 
candidates for the office of aldermen, & the 
third named of them not being present, a 


councillor who was not one of these throe 
persons was elected chairman of that meet- 
ing acted as such without protest at the 
time by any of the three named persons ; — 
Held : in the circumstances, the councillor 
who had been elected chairman was entitled 
to act as such although he was not one of 
the three named persons. — Re Barnes 
C oRPN., Ex p. Hutter, [1933] 1 K. B. 068 ; 
102 L. J. K. B. 641 ; 148 L. T. 328 ; 97 J. F. 
76 ; 49 T. L. U. 162 ; 31 L. G. B. 110, D. C. 

1140. Before this case add “ See, now, Urban Dis- 
trict Councillors Election liulos, 1931.” 

1145. Before this case add “ See, now. Rural Dis- 
trict Councillors Election Rules, 1931.” 

1145a. Omission of parish for which 

nominee qualified.] — The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading ” how qualified,” 
that the persons nominattul wore ” local 
government electors,” did not stiik^ the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning offictir rejected the nomination 
papers as being invalid, b(3cause the parish 
within the ])oor law union for which cpialilica- 
tion was claimed was not state«l. Upon an 
election petition: — Held: (I) the omission 
to state in the norninaD«>n papeu* the name of 
the parish for wliioh the pcjson nominated 
was qualified as a local gr»vi;rnmont elector 
was a non-compliance with Rural District 
Cfouncillors Election Ordiu*, 1S98, r. 4 ; 
(2) that defect was not. cured V»y Ballot Act, 
1872 (c. 33), 8. 13, because that sect, only 
applied to a case where theie liad banm a 
.viongful admission of a nomination paper, 
k> did not apply to a case wlicre a nonunation 
paper had been rejected ; (3) neither was the 
omission an ” inaccurate (lescription ” of the 
pei'8(m nominated within r. 33 of the 1898 
Order, but was a non-com i)liance with the 
requirements of r. 4 of that Order, & there- 
fore was not cured by i'. 33. — Baldwin v. 
Ellis, [1929] 1 K. B. 273 ; 98 L. J. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 86 ; 27 L. G. R. 72, 
D. C. 

1140 a. Rejection —Whether Ballot Act, 1872 

(c. 33), s. 13, applies.] — B aldwin v. Eixib, 
No. 1145a, ante. 

1146b. Inaccurate description of nominee — 

What amounts to.] — Baldwin v. Ellib, 
No. 1145a, ante. 

1148. Before this case add ” See, now. Parish 
Councillors Election Rules, 1931.” 


before, it muBt be read strictly ; & 
where two candidates* acoeptauoes of 
their nominations omitted ail but one 
of the statements Included in said 
form the acceptances Sc nominations 
were invalid & their election mnst be 
set aside. — R. «. PiuLLn»s, [1928] 
2 W. W. R. 51.— CAN. 

»f. Acceptttnce of nomination — 
Failure to sign form .] — ^Under the St, 
Bonifaoe Chaorter lAilure by a candidate 
for the office of mayor to siifn the form 
of aoceptanoe of nomination does not 
invalidate the nomination if it is 
otherwise oorreot Sc the prescribed 
declaration is slsned. — R. (wabican) 
V. POULAIN (1934). 43 Man. L. R. 80.— 


PART VII. SECT. 6. SUB-BECT. 2.— 0. 

sw. Secrecy of ballot — NecessrUy 
for.} — Whero at an election of a mayor 
& ^dermen the provisions of Con- 
solidated Municipal Act. 1922. enjoin- 
ing secrecy of the ballot were generally 
ignored : — Held: the non-conipHanoe 
with the provisions of the Act had 
effected the result of the election, & 
a new election ordered. — R. (Jacques) 
V. MiTcriET.L (1924), 55 O. L. R. 286. 
CAN. 

PART VH. SECT. 6, SDB-SECT. 3.- C. 

a. Seereev of haXIot — 
f or. y— Where at an election of alder- 
menof a city the provlsioiM of Oon- 
Mlfiatod Municipal Act, 1822, reqnlr- 


Ing Bccroey of the ballot were generally 
Ignored: — lleUl : the election was 
Invalid. — R. (JACQirES) v. Mitohkll 
11924), 56 O. L. R. 286.— CAN. 

»y. Mandamus for recount — Costa — 
TAaldlUy of Bucceneful candidate.] — lie 
Winnipeg Ciiahter, 1918, [1933] 2 
W. W. K. 68.— CAN. 

PART VII. SECT. 5. SUB-SECT. 6.— 

G (a) 

so. Invalid return— After recount — 
Oeriim-ari.] — Certiorari will lie to qnash 
an Invalid return after a recount at a 
munlolpal election. — R. v. Bean, p, 
Schofield ; R. v. Quinn, Ex p. 
Schofield, [1934) 2 D. L. R. 706. — 
CAN. 
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1154a. .] — B. V. St. Mary Newington 

(Governors) (1848), 0 Dow. & L. 162 ; Oripps 
Church Oas. 117 ; 2 Saund. & 0. 303 ; 17 
L. J. Q. B. 220 ; 11 L. T. O. S. 205 ; 12 Jur. 918. 


1163. After this case add : — 

Abolition of guardians.] — See Local Govern 
ment Act, 1929 (c. 17), Part I. 


Part VIII. — Authorised Excuses and Exceptions. 


1172a. .] — Stepney Case. No. 817a, 

ante. 


1191a. Illness.] — Re Lloyd George 

(Right Hon. David), Application op (1932), 
76 Sol. Jo. 166. 


Part IX. — Petitions. 


1290a. Reservation of ballot papers — Right 

to take copies.] — Where ballot papers are 
reserved for the consideration of the Judges, 
the parties may be allowed to take copies. — 
Finsbury Case (1892), Day, 19. 

1290b. .] — Cirencester Case 

(1893), Day, 19. 

1290c. Recount by judge.] — Stepney Case, 

No. 817a, ante, 

1410a. For whom vote cast.] — Stepney Case. 
No. 817a, ante. 

1436a. .] — Statement of resps.* agent 

after the election is not adn 'ssible as evidence 


against resp. — Cheltenham Borough Elec- 
tion Case (1880), 3 O’M. & H. 80. 

1539a. .] — Thornbury Case, No. 482a, 

ante, 

1581. Add. Annotation : — As to (2) Refd. White v. 
Altrincham Urban District Council, [1930] 

. 2 K. B. 138. 

• 1593. Add, Annotation: — As to (2) Consd. Cam- 
bridge County. Council Petn., Fordham v, 
Webber, [1925] 2 K. B. 740. 

1593a. “ Candidate ” — Necessity for declara- 

tion or nomination.] — An election for the 
olhce of county aldermen took ^ place at a 


PART IX. SECT. 1, SUB-SECT. 1. 

h i. .] — Held : it was not tho 

duty of the ot. to pronouuco upon the 
CQUHtitutioual right of tho executive 
to direct tho IsHue of a new writ. — 
Re Nipissinq Dominion Elbotton, 
Klock v. Varin. 21 O. L. T. 258.— 
CAN. 

h ii. To make preliminary order,] 

— Re North Huron Elkotion, nii2C] 
1 D. L. Ii. 690; 68 O. L. Ii. 197.— CAN, 
st. County court judge — Sufficiency 
of affidavit — Application for recount .] — 
On an applicatiou for a recount under 
Maultoba Election Act, 1981, the 
Bullioieiicy of the atlldavit required by 
sect. 117 of tho Act is a matter for the 
county ct. jjudge : & he is not subject 
to prohibition if ho acts on a bond fide 
athdavit which in his opinion is suffl- 
ciont . — Re liiUTLK Election liBCOUNT, 
[1930] 3 W. W. li. 201 ; 41 Man, L. II. 
201.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— E. 

p i. .] — Held: Contro- 

verted Elections Act, li. S. S. 1920 
(o. 5), 8. 4 (c), had been ooraplied with 
by a petition which olJo^d that reap. 
“ was guilty of, by himself & hie 
a^uts, corrupt practloes within 
Saskatchewan Election Act, R. 8. S., 
1920 (C. 3), 88. 247. 249, 251 & 262, 
& amendmoiits thereto.*' — Adams v, 
Huck, Li 925} 3 W. W. li. 640.— CAN. 

IX. Proof of identity of petUicnerd dt 
execution of petUiem. ] — Tho identity of 
petitioners & their execution of the 
petition should be proved by colling 
each petitioner to prove hie own 
identity & status. — Re Munich* ax Act, 
Hratheu V , Maddock, [1925] 2 

W. W. li. 464.— CAN. 

•y. What may be claimed.] — In on 
election petition, a claim to tho seat 
on behalf of a candidate defeated 
aooordln|: to the return Sc a claim for 
the voidmg of the election are not so 
luoompatible as to render the petition 
Illegal Sc void. — Boucher v. Vkilleux, 
119331 S. O. R. 66 ; 1 D. L. R. 606.— 
GAN. 


PART IX. SECT. 1, SUB-SECT. 4.— B. 

m i. From dismissal before trial 

of petition for irregularity. ] — II eld : tho 
Supremo Ct. of Canada hod no juris- 
diction to entertain such an ajipeal. — 
Valiantes V. Bell, [1927] 3 I). L. R. 
790 ; [1927] S.O. R. 341.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— 
D. (a). 

8z. I'mie for application .] — Lamb v. 
McLeod (No. 2), [1931] 2 W. W. li. 
847 ; 25 6. L. K. 321.— CAN. 


PART IX. SECT. 1, SUB-SECT. 5.— B. 

im. Who may appoint — Judge of 
Court of Appeal .] — Lamb v. McLeod 
(No. 4), [1932] 1 W. W. R. 686.— CAN. 

sn. During session — Jurisdiction to 
order .] — Lamb v. McLeod (No. 3), 
[1932] 1 W. W. R. 412.— CAN. 


ip. Jurisdiction of Court .] — When 
acting in cases of provincial election 
petitions, the ct. is not exercising its 
ordinary civil or criminal jiu'isdiction. 
The Legislative Assembly is the 
guardian of its own prerogatives & 
privileges ; & tho ct. has nothing to do 
with questions affecting membership 
in tho Assembly except in so far as It 
h£i8 been specially deslgruated by law to 
act in such matters. Therefore, the 
ot., being im willing to interfere without 
undoubted authority, will always 
approach questions concerning its 
jurisdiction over election contests 
with great caution. In the present 
case : — Held : w'hatevor doubt there 
may be as to the ct.’s jurisdiction had 
been set at rest by the Le^slative 
Assembly itself when in directing tho 
amendment of tho returning officer’s 
return it ordered that tho amendment 
was to be made " without prejudice to 
the rights of any person with respect 
to the said election under Controverted 
Elections Act.*' — Lamb v. McLeod 
(No. 1), [1932] 1 W. W. R. 206.— CAN. 

sq. .] — Lamb v. McLeod (No. 6), 

[19321 3 W. W. li. 106 ; affd,» [1932] 
3 W. W. R. 596.— CAN. 


PART IX. SECT. 1, SUB-SECT. 6.— E. 
kl, Failure to establiMh — Effect.] 
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— Buckmabter V. Knicklb, [19261 2 
D. L. R. 798 ; 68 N. S. R. 492.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

p i. United Provinces Muni- 

cipalities Act, 1916.1 — There is no right 
of ai)poal against the order of a comi’. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916. — Abdur Rahman, 
SON OF Ismail v . Abdur Rahman, 
SON OF Zauuri (1925), I. L. R. 47 All. 
513.— IND. 

sa. Jurisdiction of judge to fix time 
<£• place of trial — N oturith standing 
absence of rules. ]—lte Slogan Municipal 
Election (1902), 9 B. C. R. 113.— CAN. 

•b. Whether civil action lies.] — A 
suit will not lie in a civil ct. for a 
declaration that tho result of a muni- 
cipal election has been wrongly 
declared & that pltf. Is the person 
entitled to bo declared elected. — Abdur 
Rahman, son of Ismail v. Abdur 
Rahman, son of Zahuri (1926), 
I. L. R. 47 All. 513.— IND. 

sd. Jurisdiction of District Court 
judge..] — Tbo judge of tho District (Jt. 
of the judicial district of B. made 
an order setting aside the election 
of appet. heroin as councillor for 
division 4 of the rural municipality of 
Ii. L. Another election was conse- 
quently held in said division. Tho 
tipT)et. herein & resp. were both candi- 
dates & resp. was declared elected. 
Tbo appet. then applied •by way of 
certiorari to have sold order of tho 
District Ct. judge quashed on the 
OToiind that tho rural municipality of 
B. L. was & is mainly situate in the 
judicial district of A., & that, there- 
fore, the judge had acted without 
jurisdiction. MacDonald, J., dismissed 
the application on the preliminary 
objections to tho appet. 's material. 
Tho appet. appealed ; — Held : it had 
not been established by tho evidenoo 
that the District Ct. judge acted with- 
out jurisdiction &, therefore, the appeal 
should bo dismissed. — R. (Onishenko) 
r. Nksdoly. [1938] 2 W. W. R. 261.— 
CAN. 



meeting of a county council, voting papers 
were signed & personally delivered to resp., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp. had before the election declared himself 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
&; petitioner was not elected. Petitioner, 
allemng himself to have been a candidate 
at the election, presented a petition against 
the election of resp. ; — Held : petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 18<^2 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp. — Cambridge County 
Council Case, Fordham v. Webber, [1925] 

2 K. B. 740 ; 94 L. J. K. B. 891 ; 89 J. R 
181 ; 41 T. L. R. 634 ; 69 Sol. Jo. 779, 
D. C. 

1598a. Time for — Last day falling on holiday.] — 

An election of rural district councillors j 
held on Apr. 5, 1937. The period of six i 
weeks allowed for presenting election p(^ti- : 
tions ended on May 17, which was a bank 
holiday. On May 18 a petition was presented 
against one of the successful candidates 
alleging that he had connuitt(;d an illegal | 
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practice contrary to Municipal Corpus. 
(Corrupt Illegal Practices) Act, 1911 (c. 7), 
s. 1. Local Govt. Act, 1933 (c. 61), s. 296 (1), 
provides : “ Where . . . the last day on 

which any thing is required or permitted by 
or in pursuance of this Act to bo done is 
[any of certain specified days one of which is 
a bank holiday] the requirement or permission 
shall be deemed to relate to the lirst day 
thereafter which is not one of the days before 
mentioned.” 

Hawke, J., in Chambers refused to strike 
out the petition as out of time, holding that 
this sub-sect, aiiplied. On ajjpeal by resp. 
t he Div. Ct. struck out the petition, holding 
that the sub-sect, did not api)ly. On appeal 
by petitioner : — Held : the petition was 
presented within the time required by the 
statutes ; the effect of sect. 10 (2) of Local 
Govt. Act, 1933 (c. 61), was to iucori)orate 
the enactments there enumerated with tlie 
Act of 1933, so as to make the presentation 
of a ])otition in accoi’dance with those Acts a 
” thing required or permittt'd by or in pur- 
suance of ” tlie Act of 1933, to which sect. 296 
applied ; &, further, rule 38 of the Municipal 
Election Petition Rules, 1883, Ixad no bearing 
on tlie question within wJia.t> time a rural 
district council election pet/dJon might be 
presented, but dealt only with tlie mode of 
liling the petition on a da>^ wh(;n thcj master’s 
ollice was (dosed owing to a. holiday at the 
Supremo (T . — Hr )UNTi:if,’s 1 V.titkw, Buck- 
ingham V. Counter, [1938 1 2 K.* B. 90; 
[1938] 1 All E. R. 180 ; 107 L. .T. K. B. 193 ; 
168 L. T. 144 ; 102 .1. P. 138 ; 61 T. T.. R, 
329; 82 Sol. Jo. 93 ; 30 L. C. JC 177, C. A. 

1326. Add, Citation: — 8 ub nom. Re ilERKFORD 
Municipal Election Petition, Ex p. 
Garrold, 5 T. L. R. 411. 

1627a. .] — Plymouth Election Care 

(1929), 7 O’M. & H. 101. 


Part X.— Criminal Law, Penal Actions, and Injunctions. 

1693. Add, Annotation : — Consd. Thomas v. Bolton (1928), 139 L. T. 397. 


PART IX. SECT. 2, SUB-SECT. 2. 

sd. Joinder of parties.] — Consol i- 
dated Municipal Act, 1922, a. 172 
(1) (a), does not grive power to join a 
city corpn. as an “ other person,” 
as a party to proceedings to avoid 
a municipal election. — 11. (Jacques) 
r. Mitchell (1924), 65 O. L. R. 286.— 
CAN. 


PART IX. SECT. 2, SUB-SECT. 3. 
sf. Absence of-— Effect.] — Davies v. 
Mills, [1930] 1 W. W. R. C72 ; 42 
B. C. R. 606.— CAN. 


PART IX. SECT. 2. SUB-SECT. 8. 
8 I. As nearly as may be 


county court scale.] — Tie McBuide & 
Stewart, [19321 1 D. L. R. 624 ; O. R. 
176.- CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

sg. Against candidaie — For corrupt 
practice — Proof required.] — lie South 
Bruce Provincial Election. John- 
ston V. McCallum. [1928] 1 D. L. R. 
104 ; 61 O. L. R. 392 —CAN. 

sb. Against voter — Casting more votes 
than lawful — Mens rea,] — The doctrine 
of mens rea applies to the case where 
a person ts charged under Town Act, 
1927 (Sask.), o. 24, s. 136, with having 


voted oftener than ho was on titled to 
do at a municipal olocti<yn. — H. v. 
UoiJZ, [19281 3 W. W. R. 80 ; 60 Can. 
Urira. Cas. 298.— CAN. 


sm. Who may sue.] — In an action to 
recover a penalty for voting at an 
election of a member of the Legialatlve 
Assembly, contrary to sect. 4 of 
Election Act : — f/eld : though for- 
feityre & penalties belong to the Crown 
unlosH otherwise disposed of, the sum 
forfeited under sect. 4 la a penalty 
within sect. 182 (1) for which an action 
may bo maintained by any person who 
will sue. — Shriulky v. Tavi.or (1884), 
4 O. R. 39G.— CAN. 
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ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 


1. Add, Annoiaiions Apld. A.-G. V, London 
<fe Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. Consd. R. v. Electricity 
Oomrs., Ex p, Yorkshire Electric Power Co. 
(1927), 91 J. P. 191 ; R. v. Minis^r of Health, 
Ex p, Yafife, [1930] 2 K. B. 98. Refd. B. v. 
Church Assembly Legislative Committee & 
Church Assembly, Exp, Haynes Smith (1927), 
44 T. L. R. 68 ; R. v. Health Minister, Ex p, 
Davis, [1929] 1 K. B. 619; R. v. North 
Worcestei'shire Assessment Committee, Ex p, 
Hadley, [1929] 2 K, B. 397 ; SheU Co. of Aus- 
tralia, Ltd. V, Federal Commissioner of Taxa- 
tion (1930), 47 T. L. R. 116 ; Minister of 
PTealth V. R., [1931] A. 0. 494 ; R. v. Webster, 
Ex p, Marshall (1931), 95 J. P. 226 ; R. v. 
Milk Marketing Board, Ex p. North (1934), 
50 T. L. R. 569. 

3a. — — Amendment or revocation of special 

order.] — The power conferred by Electricity 
, (Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electnc Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order. — R. v. Transport 
Minister, Ex p, Leicestershire & War- 
wickshire Electric Power C6, (1928), 139 
L. T. 660 ; 92 J. P. 171 ; 44 T. L. R. 823 ; 26 
L. G, R. 572, D. 0. 

3b. Alteration from direct to alternating current 
— Consent of Commissioners — Assessment of 


compensation.] — The Electricity Comrs. gave 
their consent to the supply of electricity by 
a corpn. being changed from direct to alter- 
nating current, subject to the following 
clause : “ Unless otherwise agreed the under- 
takers shall at their own expense carry out 
the necessary alterations to consumers’ exist- 
ing apparatus to suit the altered system & 
pressure of the supply or pay to each con- 
sumer injuriously affected by the alteration 
of system & pressure such sum as may be 
agreed or, in default of agreement, as may 
be determined by an arbitrator to be 
appointed on the a^lication of either party 
by the Minister of Transport as the reason- 
able cost of & incidental to the change of 
system & pressure, including compensation 
for any loss or damage incurred in conse- 
quence of the alteration.” The claimant, 
who was an engineer, had in his business used 
for charging batteries an apparatus which 
was rendered useless by the change to alter- 
nating current : — Held : the claimant was 
entitled to receive from the corpn. as com- 
pensation, (a) the cost of supplying convert- 
ing apparatus which would enable him to 
continue charging batteries after the system 
had been changed, & (b) damages for inter- 
ference with his business during the process 
of change, — Lakbman v, Chester Corpn. 
(1933), 148 L. T. 664 ; 97 J. P. 141 ; 49 
T. L. R. 288 ; 77 Sol. Jo. 198 ; 31 L. G. R. 
196. 


Part II. — Powers, Duties, and 

B. Add, Annoiations : — As <o (1) FoUd. A.-G. v. 
County of London Electric Supply Co., [1926] 

Oh. 642. As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 642. 

As to (3). Apld. A.-G. V. Gravesend Corpn., 
[1936] Ch. 550. Refd. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 542. 
Generally, Consd. Damps Selsk Svendborg v, 6b. 
London, Midland & Scottish Ry. Co. (1929), 

20 Ry. & Can. Tr. Cafe. 07. 0^^ 

5a. Meaning of terms — “ Supply.’*] — For 

the purposes of the Electricity (Supply) Acts, 


Liabilities of Undertakers. 

” consumer’s terminals ” are the ends of the 
lines of supply on the consumer’s premises ; 
& ” supply ” means supply at the consumer’s 
terminals. — ^A.-G. v. Gravesend Corpn., 
[1936] Ch. 660 ; 106 L. J. Ch. 202 ; 165 L. T. 
409 ; 62 T. L. R. 206 ; 80 Sol. Jo. 74 ; 34 
L. G. R. 412. 

“ Consumer’s terminals.”] — ^A.-G. 

V, Gravesend Corpn., No. 6a, ante. 
Abstraction of water — ” Other source.**] — 
The King George Reservoir, belonging to the 
MetropoUtan Water Board, is a ” river, 


PART I. sect. 2. 
sa. Whether under iurisdicHon of 
Public Utilities Board of Commissionera 
— Not St. John Power Commisaioners.] 
'—Ex p. New Bhunswiok Power Oo. 
(N. B.), [19261 1 D. L. R. 483.--CAN. 

gb. Andover Perth Electric 

Light Commissioners.] — Ex p, Andover 
& Perth Eucotrio Light Oombb. 
(N. B.). [19261 1 D. L. R. 669.~-OAN, 
sd. Commissioner of Toronto Hydro- 
Electric Commission — Reappointment — 
Validity.] — Comr. of the Toronto 
Hydro -Eloctrio Commission Is not a 
jmmlcipal officer & may be reappointed 
to his office.-— Reid v. Christie, [19351 
2 D. L. R. 185 ; aub nom. R, v. 
Christie, [1935] O. R. 212. 


PART II. SECT. 1. 

»g, Indian Electricity Act — Scope of 
Act .] — The Indian Eleotrioity Act is 
not a complete oode makii^ the holdera 
of lioenoes Issned thereunder free from 
the control of any other law or 
authority In respect of their operations, 
building, machinery & apparatus. — 
Madras Corpn. v. Madras Eleotrto 
Tramways, Ltd. (1930), I. L. R. 64 
Mad. 364.— IND. 

•m. ControiA w^h local authority of 
adjoining district for supply — JIfeaninj 
of adioining di8<ricf.**j--5eot. 282 m 
M unicipal Oorpns. Act, 1920, provides 
that a oounoil having established 
electric light works for the uee of the 
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borough & its inhabitants may ** con- 
tract with the local authority of any 
adjoining district to supply eleotrioity 
to such locfU authority . . .** : — Held * 
the word ** adjoining ** In the sub-sect, 
must be oonstnied in its primary 
meaning of “ lying next to ** or “ in 
actual contact with,** & therefore, deft, 
borough, which had established such 
eleotrio light works, was not entitled 
to oontraot to supply eleotrioity to two 
boroughs situate respectively six & 
eight miles from deft, borough. — New 
Plymouth Borough Council v, Tarv- 
NAKi Electrio Power Board, [19331 
A. O. 680 ; 102 L. J. P. C. 212 149 

L. T. 594.— N.Z. 
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stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), 8, 16 (1). — Metropolitan 
Water Board v. Transport Minister 
(1925), 90 J. P. 62 ; 42 T. L. B. 165 ; 24 
L. G. B. 289. 

6d. Statutory authority incorporated by Electricity 
Commissioners — Power to promote bill for 
purposes of scheme — Extent of power.] — 

Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Comrs. 
under Electricity (Supply) Act, 1019 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
ElectHcity (Supply) Acts ; but clause 10 
authorised them to promote “ any ” bill 
” for the purposes of this scheme ” : — Held : 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 
neither expressly nor impliedly authorised 
by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging their 
district, or by obt.< ining additional powers 
omitted from their scheme, though 
adumbrated in the Acts. — A.-G. v. London 
& Home Counties Joint Eij^ctricity 
Authority, [1929] 1 Ch. 513 ; 98 L. J. Ch. 
162; 140 L. T. 678; 93 J. P. 115; 45 
T. L. B. 235 ; 27 L. G. B. 337. 

10. Add, Annotation : — Refd. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 542. 

11. Add, Annotation : — Refd. Farnwortb v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

After this case add : — 

.] — See, now. Electricity (Supply) Act,. 

1926 (c. 61), s. 48. 


12. Add, Annotation: — As to (1) Consd. Caer- 
philly U. D. 0. V. Griffin (1927), 44 T. L. B. 
132. 

13. Add, Annotatio7i : — Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 


Sect. 9.— EXECUTION OF WORKS. 

Sub-sect. 1. — In General. 

17a. Right of undertakers to support — Pylons.] 

— West Midlands Joint Electricity 
Authority v. Pitt, Minister of Transport 
V, Pitt, No. 30a, post, 

25. Add, Annotations: — As to (1) Consd. St. 
Nicholas Aeons, London v, L. C. C., [1928] 
P. 102. Refd. St. Nicholas Aeons v. L. C. C., 
[1928] A. C. 469. 

30. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

30a. Wires carried over land — Sanction of Minister 
of Transport — “ Terms, conditions & stipu- 
lations.”] — (1) In the absence of consent by 
the landowner, it is for the Minister of 
Transport to consider whether a proposal 
to place electric lines across any land, under 
Electricity (Supply) Act, 19*19 (c. 100), 

s. 22, should be sanctioned, tSc, if ho decides 
to sanction the proposal, what “ terms, 
conditions & stipulations ” should be attached 
to his sanction. Such ‘‘ terms, conditions & 
stipulations ” do not mean or include 
pecuniary terms, conditions or stipulations. 
(2) The Minister has no power U* assess 
compensation payable to th(i landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), H. 22 (1). Tlie claim of 
the landowner for (tompensation in to be 


PART II. SECT. 9, SUB-SECT. 2. 

g i. Erection of poles .] — 

The Hydro-Electric Power Commis- 
Bion of Ontario has no right, either 
under Power CommlHsIon Act, 1915, 
8. 5, or otherwise, without the consent 
of the municipal corpn. controlling 
a highway, to place polos & wires 
upon the highway. — Hydro-Electric 
Power Commission op Ontario v. 
Grey County (1924), 66 O. L. R. 339. 
—CAN. 


PART II. SECT. 9. SUB-SECT. 6. 

sd. Remcy*}aX of poles by county council 
— lAabUity for cost. ] — Where an electric- 
power Board In pursuance of the pro- 
visions of the Electric-power Boards 
Act, 1925, has erected electric -light 
poles on a road which Is subject to the 
control & management of a county 
council, & subsequently the county 
council effects improvements on such 
road, thereby neceesitating the removal 
of the poles to new positions on the 
road, the county council is liable for 
the cost of such removal. — Waitemata 
County Oouncjil v. Waitemata 
Eleotrio -Power Board, [1932] N. Z. 
L. R. 94.— N.Z. 

8ee,alao, case In Sect. 13, sub -sect. 2, 
post, 

PART II. SECT. 11, SUB-SECT. 2. 

1 1. Failure by default of 

undertaker .] — In an action for damages 
for failure to supply eleotrio power 
imder a oontraot made in Nov. 1912 
between the parties, it was admitted 
that defts. had developed enough 
power In Jan. 1921. when the shortage 
ooonrred, to have supplied all require- 
ments of idtfs., & that they did not 
give them the power owing to the 
requirements of other customers ; — 


Ueld : defts. could not sot up the 
requirements of other oustomers as 
mofiifying what on the face of the 
contract with pitfs. made com- 
pliance with pltfB.’ demands an 
absolute undertaking. — Hollinoer 
Consolidated Gold Mines, Lttk v. 
Northern Cana7:>a Power Co., Ltd., 
[1923] 1 D. L. It. 1205 ; 54 O. L. R. 
508.— CAN. 

1 ii. Whether (lareernenl ier 

mirLoble by notice. ] — If a power to termin- 
ate a contract on reasonable notice is to 
be implied It must be available to either 
party. Where, however, the power to 
terminate a contract, e.g. one for the 
supply of electric energy. Is expresHly 
given only to the party purchatnng the 
energy, & there is a provision for a 
continuous payment by the piirchasor, 
whether he avails himself of the counter 
consideration or not, it is impossible 
to extend the power to terminate to 
the other party, the vendor, by implica- 
tion of law.— CoNiAOAS Reduction 
Co., Ltd. v. Hydro -Elkcjtbio Power 
Commission of Ontaiuo, [1933] 3 
W. W. R. 134 ; [1932] 2 D. L. K. 811 ; 
ajyd., [1933] 3 D. L. R 337, P. O.— 
CAN. 

1 iii. Under agreement uHth 

munidpeUity— Construction of agree- 
ment.] — Maple Ridoe Corpn. t>. 
Western Power Co. of Canada, 
[1926J 2 D. L. R. .525 ; 37 B. O. R. 
252.— CAN. 

m I. While arrears of charges 

unpaid — lAabiliiy for injury in dark- 
ness .] — Humphries v. Pictou County 
Power Board, (19311 2 D. L. R. 671; 
3 M. P. R. 26. -^AN. 

m ii. JnstaUation by tenant — 

Refusal of conseni by landlord .] — ^The 
Electric Lighting Orders Confirmation 
(No. 14) Act, 1890, enacts by the 
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Schedule (Glasgow Corpn. Kleetrle 
Lighting Order, I«b0). «. 21, that the 
imdortaktTH " shat],” upon tho refiuoBt 
of an owner or .jenipler of any premises 
situatocl witJiln a <ieri<xirj distance from 
a distributing main. “ give if:, continiio 
to give a supply of [electrical] energy ” 
for such proinlseB in at^cordaneo with 
tho provisions of the Order. 

The tenant of a dwelling-houso, 
which formed part of a tenement, & 
wrxs within tho ifHiuisito dlHtance from 
one of the undertakerrs' distributing 
mains, employed, with his landlord’s 
knowledge, his own eonlraotop to make 
an installation of eloctiicity in the 
dwelling-houso. Tho landlord owned 
th(3 whole tenement. Including a main 
(dectrlc cable connecting the tenant’s 
dwcillng-houBO with the undertakers’ 
distributing main in the st. jot. On 
tho completion of tho work, the under- 
takers, having l)cen requcBted by the 
tenant to Bui)i)ly electrical energy to 
the dwelllng-houil<i, refiu-<ed to do so 
until tho landlord’s consent had been 
obtained. Tho landlord, however, re- 
fused to consent to the supply 6c to tho 
use of the main cable on tiio ground that 
the cable used in tim tenant’s Installa- 
wos not of tho typo which It was his 
practice to require for his prepertios. 
The tenant having, with C/<iucutTenco 
of the procurator-ilH(;ai, ehai-gcd tlie 
undertakers, by way of complaint, with 
breach of their statutory obligation to 
supply electrical energy in terms of 
sect. 21 of the Order : — J/cld ; (1) with- 
out the landlord’s consent to tho supply 
& to the use of the main mblo, the 
tenant wfts not, legally or in fact, in a 
position to receive a supply of electrical 
energy in terms of sect. 21 of the 
Order ; (2) in those circumstances, the 
undertakers were not bound to supply 
such energy. — B rand v. Glasgow 
(30RPN., [19^35] S. 0. (J.) 83.- SCOT. 
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determined by an arbitrator under the pro- 
visions of the Electric Lighting Act, 1882 
(c. 66), & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67), but not 
under Lands Clauses Consolidation Act, 
1846 (c. 18). The enactments with respect 
to the purchase & taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation Act, 1846 (c. 18), are expressly 
excepted from incorporation in Electric 
Lighting Act, 1882 (c. 66), which is to be 
read with Electricity (Supply) Act, 1919 
(c. 100), as one Act, & therefore cannot be 
incorporated in these Acts by implication. 

(3) A contiguous owner may have to give 
support to the land in which the pylon is 
erected (Lord Han worth, M.R.). — West 
Midlands Joint Electricity Authority 
V. Pii'T, Minister op Transport v. Pitt, 
[1932] 2 K. B. 1 ; 101 L. J. K. B. 401 ; 147 
L. T. 122 ; 96 J. P. 169 ; 48 T. L. R. 332 ; 
30 L. G. R. 219, C. A. 

Annotation: — As to (1) Re£d. Canadian Electrical Associa- 
tion V. Canadian National Hallways, [19341 A. C. 551. 

33a. To “ person requiring supply — Who is 

— Receiver.] — A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supiilied to them. The distribution co. 
'threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that : “ the co. shall give a supply 
of energy to any person who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to take the energy 
upon such terms as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Trade ” : — Held : the receiver 
was a “ person ” within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out in the 
sect. ; So the distribution co. must be re- 
strained from withholding or threatening to 
witlihold from him a supply of electricity. — 
Granger v. South Wales Ei^ctrical 
Power Distribution Co., [1931] 1 Ch. 661 ; 
100 L. J. Ch. 191 ; 146 L. T. 93; 29 L. G. R. 209. 

38a. General strike — Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.] — Pltfs., who 
carried on business in S., were entitled, by 
statute So by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully So maliciously 
conspired So combined among themselves So 
with the London District Conunittee of the. 
Electrical Trades Union to procure So induce 
tlie borough council, its servants So agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 


on Jan. 13, 1927. Defts. denied pltfs.’ 
allegations. So pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt, made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt, also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 60 per cent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council So eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith in the honest belief that they were 
carrying out their statutory duties, So that 
they were actuated by an indirect motive to 
injure pltfs. So to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed : — Held : there was no 
evidence to support the jury’s findings. — 
ScAMMELL G. So Nephew, Ltd. v. Hurley, 
[1929] 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 
L. T. 236 ; 93 J. P. 99 ; 27 L. G. R. 53, C. A. 

Annotation: — Refd. R. v. Minister of Health, Ex p. YaHe, 
[19301 2 K. B. 98. 

39a. Injunction to restrain supply by another 

person.] — Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), 8. 23, to restrain deft, from 
supplying electricity to certain consumers in 
the area : — Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed. — Caerphilly Urban District 
Council r. Griffin, [1928] Ch. 171 ; 97 
L. J. Ch. 139 ; 138 L. T. 616 ; 92 J. P. 5 ; 44 
T. L. R. 132 ; 26 L. G. R. 38. 

39b. Negligence in supply — Whether action lies.] — 
Where a statutory duty is imposed on under- 
takers to supply electricity So default is made 
in ensuring a proper So sufficient supply which 
causes loss to a consumer who has received 
his supply by virtue of the statutory right 
So not under a special contract, no action hes 
at common law for damages for negligence 
against the undertakers. The only remedy 
is to enforce against the undert^ers the 
penalty provided by statute. — Stevens v. 
Aldershot Gas, Water So District Light- 
ing Co. (NOW Mid-Southern District 
Utility Co.) (1932), 102 L. J. K. B. 12 ; 31 
L. G. R. 48. 

39c. Contract to supply for mining life of property — 
Company dissolved — Sale of mine.] — In 1931, 
the I^a Roche co., the owner of two mining 
claims, contracted as a consumer with the 
Northern Ontario Power Co. for the supply 
of electric power, a term of the contract being 
that it should “ extend for the mining life of 
the properties now or hereafter operated or 
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owned or controlled by the consumer in the 
Porcupine district.” The contract was made 
upon a printed form supplied by the power 
CO., & did not contain any definition clause 
extending the meaning of the word “ con- 
sumer.” The contract was not assignable 
except with the consent of the power co. 
Power was supplied at intervals during 19^2, 
1933 & 1934 as required, & on Oct. 31, 1934, 
the Roche co. sold its mining claims to the 
Delnite Mines, Ltd., no assignment being 
made of the power agreement, as Delnite 
Mines, Ltd., did not wish to become bound by 
it, nor to become entitled to the benefit of 
it. In Nov. 1934, the La Roche co. informed 
the power co. that they no longer had any 
ownership in the property, & tliat they w^ere 
going into voluntary liquidation. In the 
course of the liquidation, a claim was sub- 
mitted by the power co. for damages for 
breach of the contract of 1931. The power 
CO. claimed that, by reason of the a(;ts of the 
La Roche co. in selling its mining properties, 
going into voluntary liquidation A: refusing 
further to carry out the terms of its agree- 
ment. the power * >. had suffered damage 
to the amount ol $524,1 (>3,24. The La 
Roche co. pleaded tJiat, as a result of the sale 
of their mining claims, they liad ceasc^d to 
operate, owm or control any mining i>i'operti(‘s 
or other properties in the district of Porcu- 
pine, and that the contract bad thereby 
ceased to bo operative or binding on the 
j)arties thereto : — Held : the clause stating 
the period of the contract was so wordcul 
that the mining life which it contemplot*^! 
was, in the events which had happen kI , ^bo j 
mining life while the propcjrties were 1 emg ' 
operated or owned or controlbid by the Li i 
Roche co. As there was no extended dclini- ‘ 
tion of “ consumer,” it irieant the La Roclie 
co. only. If an effective assignment had been 
executed, the assignee would havm become 
the consumer for the purposes of the contract ; 
but, no one having become by assignment the 
consumer under the contract, the conti-act 
necessarily came to an end. — Noiitiieun 
Ontario Power Co., I/id. v. J^a Rocm^ 
Mines, Ltd., La RoerrE Mines, LTr>. 
Northern Ontario Power Co., Ltd., [1938J 
3 All E. R. 755 ; 82 Sol. Jo. 779, P. C. 

a. Supply to premises partly outside area — 

Point of supply within area.] — Lefts, were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relatoi^s’ area of supply. Sect. 6 of the Order 
rohibited the supply of energy by defts. 
eyond their area of supply, Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Delta, entered 
into a contract to supply a firm having a 
small part of its premises within defts.' area 
of supply & the remainder of the premises in 
the relatirs* area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.' service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
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trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area : — Held : 
the point of supply was the consumers* 
terminals, &; as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
the Act of 1909. — A.-G. v. County op 
London Electric Supply Co., (1926] Ch. 
642 ; 95 L. J. Ch. 357 ; 135 L. T. 601 ; 42 
T. L. R. 328 ; 70 Sol. Jo. 486. 

Annotation: — Apld. A.-G. i?. Qravosond Oorpn. (1935), 52 
T. L. R. 205. 

43a. Supply to railway company by order of 
Minister — Amalgamation of railways, j — 

The corpus, of Rirkenhead & Idvorpool were 
authoiisc'd und(‘rtak(U‘s for tbo supi)ly of 
electricity witliin their I’espective areas of 
supply. TIk? li. M. A- S. Ry. (k>., an amalga- 
iiui.tcd co. witlnn Railways Act, 1921 (c. 55), 
desired to obtain a supply of electricity for 
working the VVJrral iiailway, which was 
absorbed l)y the L. M. 8. Ry. Co. was a 
detaclu;d pru'tion of their system lying partly 
within the Rirlaadioad, ))ut wholly without 
the I jivt?i‘])ool, area of su[»ply. They obtained 
tend(Ts from Liverpool llirkenliead, the 
Liverpool lender being (ho lower, they 
accjepted it subject to tli(‘ consent of the 
Minister of 'rrans})ort, which was given after 
ib(^ Jiolding t>f a local inquiry. It was pro- 
posed to givti a su])])ly at a }>i>int in Liverpool 
.i)elonging to the Jj. M. A S, Uy. (^>., A' to 
(‘onvey it to the Wirral Railway ilu\)ugh the 
Mersey Railway tumuil under a w'ay leave 
agreement. Pltf. luought this action ai< the 
r(4atiori of the Rirkenliead (^)r]m. aga.inst the 
Jiiverpool Corpn. the Jj. AI. A S. Hy. Co., 
claiming that deft. (‘orpn. iuul no powcT to 
give or the railway co. to taUc‘ such a su])ply : 
- J/cld : (1) tlio Wirral Railway was not for 
the purpose of tbo ])ow(Ss of (jlec'Jrilication a 
8(q>arat(5 imdoi’taking f)Tit pai‘(> of the under- 
taking of the L. M. A: S. Ry. Co., which were 
the owners of a railway j)artly witliin Ac 
])artly without the area of HU])ply of tb(3 
Liveri>ool (k)rpn. ; (2) the L. M. A: 8. Ry. Co. 
was not restricted in regard to obtaining a 
supply of electricity for electrification of the 
AVirral Railway to the powijrs conbiirtjd by 
the Wirral Railway Act, 1909, s. 6, which 
was an enabling sect, Ac did uo(/ prevent 
sect. 47 of Electricity (Supply) Act, 1926 
(c. 51), from conferring the requisil/c power ; 
(3) the worfls ” may supply ” in sect. 47 did 
not refer exclusively to the jKjwor tc snjiply 
electricity conferred by sect. 5 of Electric 
Lighting Act, 1909 (c. 34) ; (4) by supplying 
electricity within their area of BUpx>ly to 
the L. Al. Ac 8. Ry. Co. for general puiposes, 
the Liverpool Coq^n. were, as part of that 
supply was being used for the operation of 
capstans Ac traversers, ” supx^lying within 
their area or district of supi>ly electricity 
for haulage or traction ” within sect. 47 ; 
(5) the words ” so supply electricity ” in 
sect. 47 meant supply electricity within their 
district or area of supply. Therefore sect. 47 
enabled the IJverpool Coq)n. within their 
area of supply to sufjply, As the Tj. M. Ac S. 
Ry. Co. to take, electricity for the electri- 
fication of the Wirral Railway. — A.-G. v. 
Liverpool Corpn., [1938] Ch. 76 ; [1937] 3 
All E. R. 691 ; 106 L. J. Ch. 296 ; 157 L. T. 
214 ; 101 J. P. 619 ; 53 T. L. R. 989 ; 81 
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Sol. Jo. 628 ; 36 L. G. R. 620 : 20 Ry. & 
Can. Tr. Gas. 40, 0. A. 

47, Add. Annotations: — As to (1) Refd. Orediton 
Gas Go. V. Grediton U. G., [1928] Gh. 447. 
As to (2) Reid. Western Power Go. of Ganada, 
Ltd. V. Matsqui Gorpn., [1934] A. G. 322. 

50. Add, Annotation : — Refd. Western Power 
Go. of Ganada, Ltd. v. Matsqui Gorpn., [1934] 

A. G.. 322. 

62. For the paragraph in the original volume 
substitute the following paragraph : — 

Not incompatible with performance of 

statutory duties.] — ^By a Provisional Order 
of 1898 the B. Gouncil were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Gouncil trans* 
f erred the undertaking to defts. with a 
provision for retransfer if defts. made default 
m their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. a^eed with the B. Gouncil not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 

B. district & the contractual rights of the 
. B. Gouncil were transferred to pltfs., the 

S. Gorpn., but defts. still r^^mained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 

E ltfs. brought an action to restrain their 
reach of agreement, Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act, 1882 (c. 60), s. 11, 
which prevented them from divesting them- 


selves of their statutory lowers without the 
consent of the Board of l^ade, also under 
the general law applicable to statutory under- 
taki^ : — Held : the agreement was a 

business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
erformance by them of their statutory 
uties, & was not therefore tUtra vires . — 
Southport Gorpn. v. Birkdale District 
Electric Supply Go., [1926] Gh. 794 ; 94 
L. J. Gh. 371 ? 133 L. T. 364 ; 89 J. P. 149 ; 
69 Sol. Jo. 623 ; 23 L. G. R. 490, G. A. ; affd. 
sub nom . Biredale District Electric Supply 
Co. V , Southport Gorpn., [1926] A. C. 365 ; 
96 L. J. Gh. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R. 157, H. L. 

Annotations : — Reid. Brown v. Datrenham Urban District 
CJounoil, [19291 1 K. B. 737 ; Heywood’a Conveyance, 
Cheshire Lines Oomjnlttee v, Liverpool Corpn., [1938] 2 
AU E. li, 230. 

54a. .] — ^A local authority were the 

undertakers for the supply of electricity in 
their district, but no electric inspector had 
been appointed for that district, & con- 
sequently the meters which the local 
authority supplied to their consumers, 
although standard meters, were not duly 
certified as required by Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched., s. 49. A 
consumer of electricity objected to the 
demand made upon him for electricity alleged 
to have been consumed by him during a 
summer quarter. He alleged that either the 
meter had incorrectly registered the amount 
consumed or that the meter had been incor- 
rectly read. After a long correspondence the 
local authority cut off the consumer’s supply 
of electricity, alleging that they had the 


PART II. SECT. 11. SUB-SECT. 6.— A. 

p i. At fixed rate for definite 

period — Whether valid.] — In the absence 
of an express or neoessarUy Implied 
irraut of power to pltf. town to contract 
to supply electric energry from Its 
municipal plant for a definite period at 
a fixed rate, held that suoh a contract 
was ultra vires, since It wiped out during 
its currency the statutory power of the 
town to fix from time to time suoh rates 
as It may deem necessary in the proper 
management of the utility, of which 
the council are In a sense trustees 
for the public. — Bkoapview Town 
V. Saskatchewan Co-operative 
Creameries, Ltd., [1928] l D. L. R. 
1119; [1928] 1 W.W.R. 324 ; 22 Sask. 
L. R. 350.— CAN. 

so. Powers of municipality as under- 
taker — No power to surcharge for delay 
in payment.] — A municipal oorpn.. 
though It may allow discounts for 
prompt payment for supplies of gas or 
electricity, cannot surcharge for delay 
In payment unless it is given statu- 
tory authority so to do, & no suoh 
authorl^ at present exists. — Nelbon 
City Gorpn. v, Busbridob, [1930] 
N. Z. L. R. 269,— N.Z. 

ee. Prohibition against discrimination 
in grant to company — Construction of 
gra ^.] — By a contract made in 1913, 
resp. mimloipal oorpn. granted to applt. 
00 . the right & privilege to sell electric 
energy for lighting, neatlng, power, 
Industrial & other purposes inoidentaJ 
thereto, within the municipality for a 

S erlod of forty years. By clause 11 
le co. agreed not to make any charge 
for supplying the oorpn. or any of the 
inhabitants of the municipality greater 
than that paid for similar servioes by 
any municipality or the Inhabitants 
thereof, 6c that it would not dis- 
criminate against the oorpn. or 
residents of the munioipality i^Ueld: 


(1) the prohibition against making 
higher charges was not limited to 
oharges made by applt. oo. itself, but 
extended to oharges made by any 
supplier In the Province ; (2) the 

woius ** similar services ** did not refer 
to the character of the areas supplied 
according as it rendered the service 
more or less costly, but to the purpose 
or user of the electric energy supplied 
according to classifloations in schedules 
of rates. — Western Power Co. op 
Canada, Ltd. v. Matbqui Oorpn., 
[19341 A. C. 322 ; 103 L. J. P. O. 67 ; 
150 L. T. 441, P. O.— CAN. 

Bg. Reduction — Orounds for order. J — 
Decrease in costs of energy is not alone 
sufficient ground for the Publlo Utility 
Commission to order a reduction of 
rates to the consumer. — R. e. Public 
Utilities OoMmssiONBBs, [1935] i 
D. L. R. 456 ; 9 M, P. R. 1.— CAN. 


PART II. SECT. 11, SUB-SECT. 

q 1, iTiaceurate accounts sub- 

mitted.] — ^Applts,, a private co. which 
generated & supplied electrical power 
m the City of Fredericton, New Bruns- 
wick, were, however, a public 
utility ** 00 . within Public Utilities 
Act, R. S., 1927, of New Brunswick, 
& were accordingly under a statutory 
duty to furnish reasonably adequate 
service & facilities, & were strictly 
limited, in accordance with filed soheds. 
open to publio inspection, as to the 
rates, tolls Sc ohai|^ which they could 
make & exact. Resps., who carried 
on a dairy business In Fredericton, 
bought from applts. eleotrio energy 
which they used in the manufacture 
of butte^ loe-oream Sc other milk pro- 
ducts*. To arrive at the oorreot amount 
of eleotrio energy supplied it was 
neoeseaxy to muinply the meter dial 
reading by ten, but owing to a mistake 
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on the part of the applts. that was not 
done over a period of twenty-eight 
months, with the result that during 
that time the resps. were charged with 
only one -tenth of the electric energy 
supplied to them. On a claim by 
applts. to recover the balance of nine- 
tenths ; — Held : applts. wore not 
estopped from recovering the sum 
claimed. The duty imposed by the 
Publio Utilities Act on applts. to 
charge. Sc on resps. to pay, at scheduled 
rates, for all the eleotrio current 
supplied by the one Sc used by the 
other could not be defeated or avoided 
by a mere mistake in the computation 
of accounts. The relevant sects, of the 
Act were enacted for the benefit of a 
section* of the publio. Sc in such a case 
where the statute imposed a duty of a 
positive kind it was not open to resps. 
to set up an estoppel to prevent it. 
An estoppel is only a rule of evidence, 
Sc could not avail to release applts. 
from an obll^tion to obey the statute, 
nor could it enable resps, to escape 
from the statutory obligation to pay 
at the scheduled rates. The duty of 
each party was to obey the law. — 
Maritimb Electric Ca, Ltd. v. 
General Dairie8, Ltd., [1937] A. C. 
610: [1937] 1 All E. R. 748 ; 106 
L. J. P. C. 81 ; 156 L. T. 444 ; 53 
T. L. R. 391 ; 81 Sol. Jo. 156, P. (5. 

•k. Whether entitled to lien — Under 
Public Utilities AcL B, S, O., 1914 

(C. 204), «. 27.] WELLAND CJiTT V. 

Electeuo Steel Sc Metals Co.. Ltd.. 
[19271 2 D. L. R. 168 ; 60 O. L. R- 
127.— CAN. 

Supply to tenants — 

Tenants evicted.] — Hud : the only right 
of the undertakers was to leoover 
damages for the refusal of the oon- 
Buiners to carry out their contract. — Re 
MoKrrraioK Pbopkrtzeb, Ltd., [1927] 
8 D. L. R. 93 : 60 O. L. R. 132.-LcAN. 
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right to do so under Electric Lighting Act, 
1882 (c. 66), B. 21. In an action in a county 
ct. by the consumer for an injunction to 
restrain the local authority from cutting off 
his supply of electricity the county ct. judge 
held there was a bond fide dispute between t he 
consumer & the local authority as to the 
amount due & that therefore the local 
authority were not entitled to cut off the 
customer’s supply of electricity by reason of 
sect. 18 of the Electric Lighting Act, 1909. 
On an appeal by the local authority : — Held : 

(1) haying regard to the finding of fact by 
thjB county ct. judge that there was a hojid fide 
dispute between the parties the local authority 
were not entitled to cut off the consumer’s 
supply of electricity by reason of Electric 
Lighting Act, 1909 (c. 34), s. 18, as the cutting 
off of a supply of electricity was a most 
effective & practical refusal of supply ; 

(2) inasmuch as the meter furnished by the 
local authority to the consumer r was not a 
duly certified meter as required by Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., 
s. 49, the register of that meter was not 
conclusive evidence < f the value of the supply. 
Joseph v. East Bah Corpn., [1936] 1 K. B. 
367 ; 105 L. J. K. B. 410; 153 L. T. 444 ; 
99 J. P. 431 ; 51 T. L. R. 579 ; 79 Sol. Jo. 
625 ; 33 L. G. R. 431, C. A. 

56a. Refusal of supply — Bon& fide dispute pending.] 

— Joseph v. East Ham Corpn., No. 54a, ante. 

63a. Overhead wires — What statutes applic- 

able.] — West Midlands Joint Electricity 
Authority v. Pitt, Minister of Transport 
V, Pitt, No. 30a, ante. 

64. Add, Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn. (1927), 138 L. T. 46.5. 

64a. Notice by highway authority of Intention to 
reinstate road — Liability of undertaker for 
injury to public.] — ^Thc receipt of a notice 
under Electric Lighting (Clauses) Act, 1899 
(c. 19), Sched., para. 16, does not rcli<we the 
undertakers from their duty to protect/ the 
public from injuries sustained owing to th(^ 
roadway not having been roinstalxid after 
an excavation has been made by them, if the 
highway authority fails to comply with their 
requisition. 

Semble : a notice under para. 16 to the 
undertakers need not be a written notice A 
can be inferred from a course of conduct. — 
Pearce v. County of London Electric 
Supply Co., Ltd. (1935), 34 L. G. R. 349. 


64b. Whether writing necessary.] — P earce v . 

County op London Supply Co., Ltd., 
No. 64a, ante. 

65a. Liability for — Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).] — Pltf., who was a farmer, 
was the occupier of property in tlie neigh- 
bourhood of an electricity power station 
which had been erected by deft, corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur &; sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance: — Held: (1) above Act did not 
expressly make dofts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was (uititled to an 
injunction A damages. — Manchester Corpn. 
r. Farnwortu, [1930] A. C. 171 ; 99 L. J. K. B. 
83 ; 46 T. li. R. 85 ; 7,3 Sol. Jo. 818 ; 94 J. P. 
62; sub mmi . Farnwortu v. Man( hester 
CortPN., 142 L. T. 145 ; 27 L. G. K. 709, ILL. 

Annotation; — Otnerallii Refd. Marlvlaiul TMuiuMiostcr 

Corpn., B»31j 1 K. B. 500. 

67. Add. Annotations : — Hefd. Farnworth v. Man- 
chester City Corpn., [ 1929 ] I K. B. 533 ; Price 
V . miditch, [1930] 1 Cl). 500 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

70a. Fumes — Injunction.] — M an- ii Esrioii (V)upn. 

V . Farnwortu, No. 05a. antr , 

72. Add Annotations: — Consd. Nobie v. Harrison* 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 
'Brewery Co. v. Roberts (1928), 140 Tj. T. 1 ; 
Bartlett v. Tottenham, [1932] 1 Cn. 114; 
Fardon v. narcourb-Rivingtou (1932), 48 
T. L. R. 215 ; Wilkins r. L^igliton (1932), 76 
Sol. Jo. 232. Apld. A.-G. v. Corko (1932), 
IS 3'. L. R.. 65(1 ; I talc v’. .((‘laiings lii (»s., 
[1938] 1 All E. R. 579. Refd. Hfoi’d I . (\ r. 
Beal, [1925] 1 K. B. 671 ; B<,oMi v. 33ioma,s 
(1926), 95 L. J. (3). 160 ; Snjif h v. G. W. By. 
(1926), 135 L. T. 112; Glanville c. SutLm 
(1927), iA T. L. R. 98; G. VV. liv. v. S.S. 
Mostyn, [1928] A. C. 57 ; L’ontai'dawo R. 1). C. 
V. Moore-Gwyn, 11929] 1 (3i. 656 ; Sycanioio 
IK lAiy (1932), 117 L. 3\ 312 ; Bishop v. (Vui- 
H()lidated London l*roi)eities, Ltd. (1933), 
102 L. J. K . B. 257 ; Knott v. London County 
Council, [1931 j 1 K. B. 12() ; Ryau v;. Youngs, 
[1938] I All E. R. 522 ; Sedleigh-Denlleld v. 
St. Joseph’s Society for Foreign Missions A 
Hillman, [1938] 3 All E. R. 321. 

73. Add. Annotation : — Refd. Manchesl-er Coi^pn. 
V. Farnworth (1929), 46 T. L. R. 8 5. 


PART II. SECT. 13, SUB-SECT. 1. 

sp. Injury to workman — Limitation 
action — Electric-Power Boards Act, 
l'52o, 8. 127.] — Applt., who was em- 
I'loyed by reaps., a body corporate 
conatituted under the provisionB of 
Electric-Power Boards Act, 1925, 
Hlleaed that on June 6, 1930, while 
working on a transformer connected 
with hfeh powered lines he met with 
an accident & auatained injuries. He 
issued a writ against the reaps . on 
Apr. 1, 1932, claiming general A special 
'iamages. On July 5, 1932, bo de- 
livered an amended statement of claim, 
basing his claim alternatively on (a) a 
breach of an implied term of his con- 
t met of employment, or (6) a breach of 
outy owed by the resps. to him as a 
w orkman In their employ : — Held : 
the claim was out of time under 
sect. 127 of Uie Act. The statutory 
wor^ were clmracterised by the utmost 
am^tude, A the action was one 
reiQje. for something done or 


omitted to be done in liic execution 
or intended cxct;nMon of tl»o Act within 
sect. 127. 11 mattered m)t whether 

applt. ’s claim was regardt-u as based 
on implied coiitmct or tort. -Vincent 
V. TATTKANOA ELECTRIC-PoWFn Boahu, 
[1937] A. C. 190: [193t;j 3 All E. 11. 
884 ; lOG L. J. P. (J. G ; 100 L. T. 
151 ; 80 Sol. Jo. 1034, P. C.- N.Z. 


PART II. SECT. 18, SUB-SECT. 2. 

ct. FaUing wires — Compensation .] — 
Damage to land or stock from fallmg 
wires, arising apart from imautliorised 
or negligent ac-ts on Hie part of a power 
board for which claimants would have 
a remedy by action at law; — Held: 
improbable k too speculeUve to form 
a subject of compensation. — Wood v. 
Taranaki Eleotrio-Powter Bo/»rd, 
[1927] N. Z. L. R. 392.— N.Z. 


PART II, SECT. 13, SUB-SECT. 3. 

73 il. .1 — The use of electric 

energy for lighting or other domestio 
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purposes is HO reasonubJc FirovaJf.nt 
that to bring olcctrif Ity njmn latui or 
nromlses for such puri) 08 eH is to ukd tii(5 
land or prcraiscH in a natural & not aji 
unnatural way. A person who keei>s 
on his premises elect, ric energy f(»7‘ 
domestic purposes is bound to exorcise 
reasonahlu care to prevent damag<? 
therefrom acA:i'uiiig, but he is not 
rcsjiousible for damage not due to his 
own d(5faiilt. — D hanal Boouma v. 
IlANQOON Indian TELKoitAPn Ahsocn., 
Ltd. (1935), I. L. R. 13 Ban. 3G9.— 
IND. 

1 (p. 213) i. Fuse durinp sUnmi — 

Contributory neoliyern'r..] — A fuse bo- 
twoeu high tension wi/es A: a trans- 
former was Ignited during a storm & a 
person killed : — IJeUl : t he co, was not 
liable, as the deceased had approached 
too near the live wire without excuse. 
— POTVIN V. (JATINEAU ELECJTKIC 
LiGUT Co., [1935] 4 D. L. li. 1 ; 5 
F. L. J. (Can.) 99.— CAN. 

o i. Injury to licensee with 
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English and Empiee Digest Supplement. 


76. Add. Annotation : — ^Apld. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

84a. Fire caused by faulty circuit — Damage by 
water.] — (1) In premises adjoining those of 
pltf. a fire originated, owing to some im- 
known defect in the electrical wiring. Pltf.’s 
premises were damaged by the water used 
for extinguishing the fire : — Held : in the 
absence of any proof of negligence by defts. 
in the installation or the maintenance of the 
electrical wiring, they were not liable in 
damages to pltf. under the doctrine of 
Rylari^ v. Fletcher, 

(2) For the purpose of reinstating both 
premises a hoarding was erected just outside 
pltf.’s premises, interfering with acceSB to 
them. Pltf.’s trade in fact increased during 
that period : — Held : it was impossible to 
say that there was no interference with 
l)ltf.’s trade by reason of the erection of the 
hoarding &> damages were assessed under this 
head at £15, if upon appeal they should be 
hidd to be recoverable. — Collingwood v. 
Home & Colonial Stores, Ltd., [1036] 1 


AU E. R. 74 ; 80 Sol. Jo. 107 ; affd., [1936] 
3 AU E. R. 200, O. A. 

84b. Measure of damages — Erection of hoard- 

ing during rebuilding — Interference with 
access.] — Collingwood v . Home & Colonial 
Stores, Ltd., No. 84a, ante. 

88a. Basis of assessment — Deduction of sinking 
fund payments.] — ^An electricity undertaking 
carrying on business under statutory powers 
was required by statute to set aside out of 
revenue certain sinking fund payments to 
jirovide for the value of its physical a^ets 
when the imdertaking would be transferred 
to a joint electricity authority in 1971 : — 
Held : in arriving at the rateable value of 
the undertaking, on the “ profits ” basis, the 
sinking fund payments were not to be de- 
ducted from the profits. — St. Jambs’ & Pall 
Mall Electric Light Co., Ltd. v. West- 
minster Assessment Committee, [1934] 
A. C. 33 ; 103 L. J. K. B. 9 ; 150 L. T. 123 ; 
98 J. P. 20 ; 50 T. L. R. 75 ; 77 Sol. Jo. 815 ; 
32 L. G. R. 1, n. L. 

Annotation : — Reid. Re Southern Railway Oo. Appeals 
(1935), 152 L. T. 299. 


notice of danger-] — An action for 
damuffoB for personal Injuries sustained 
by, pltf. as the result of his flshlng-rod 
cominj? iuto contact with nn electrical 
traiisirilsslon wire which deft. co. main- 
tained under an easement therefor 
granted by the owner of the land over 
which the wire was carried. The land 
was in the possession of a tenant & fuo 
pltf. had, apparently, the Implied 
assent of the tenant to go on the land. 
The jury found deft, negligent in main- 
taining the wl:*e too near the ground, 
but also found that pltf. had been 
contrilmtorlly negligent, & apportioned 
the damages. The judge dismissed 
the action, on the ground that the 
cause of action as sot up in the plead- 
ings was confined to alleged breaches 
of the regulations for such wires under 
Electrical Energy Inspection Act, 
R. S. B. C., 1924 ( 0 . 77) '.—Held : the 
appeal should be dlsmlssod, on the 
ground that pltf. was aware of the 
danger but took no care to avoid it, & 
deft, owed no duty to him to have its 
wire strung higher. — Salk v. East 
Kootenay 1*owkr Co., Ltd. (No. 2), 
119311 3 W. W. H. 117 ; 4 D. L. II. 221 ; 
44 B. O. R. 141 ; affd-. 11931] 4 D. L. R. 
693 ; S. C. R. 712.— CAN. 

o ii. On standard .] — Pltf., 

a boy of ten years, claimed damages 
for personal injuries occasioned by the 
negligonoe of defta. His Injiudes were 
sustained by coming In cont-act with 
wires carrying an oloctrio current at 
the top of a standard & of falling from 
the standard : — Held : defts. not 
liable. — K enny v. Electricity Supply 
Board, [1932] I. R. 73.— IR. 

o ili. Power line in tree — Short 

circuit during storm.] — cRKTIN v. 
Ottawa Elecjtrio Co., [1931] 1 

D. L. R. 792: a^d., [19311 S. C. R. 
407 ; 3 D .L. R. 113.— CAN. 

Q iv. Improper supply of high 

tension current.] — One of pltfa., a boy 
lying In bod in the house of his mother, 
the other pltf., was burned by a current 
of electricity from the towm supply : — 
Held: (1) the town corpn. was liahlo 
for the acts of the Boards of Comrs. 
appointed imder a bye-law ; (2) the 
system waa defective, since it consisted 
of a high tension current ; (3) there 
was no contributory negligence, 
although the Iron bedstead w'as in 
contract with a radiator in contact 
eleotrloally with the earth, for this was 
usual & common. — Young v. Graven- 
hurst (1910), 22 O. L. R. 291 ; e^ffd. 
(1911), 24 O. L. R. 467.— CAN. 

78 1. Limitation of — Statutory 

authority.] — The piinoiple of Hylands 


V. Fletcher t No. 7 does not apply to 
persons properly exercising their 
statutory powers. — Hancock: v. Mid- 
land JuNciTON Municipality Corpn. 
(1920). 28 W. A. L. R. 91.— AUS. 

sk. Liability of licensee for leakage — 
A Ithough supply line constructed hy 
consumer.] — Where a supply lino is 
constructed by the consumer the 
llccnsoo remains liable for leakage of 
the current through the supply line. — 
Rangoon Electric Tramway & 
Supply Co., Ltd. v. King-Emperor 
(1933), I. L. K. 11 Ran. 162.— IND. 

sg. Standard of care required.] — Cos. 
supplying electricity for lighting & 
ower aro engaged in an operation of a 
augerous nature & aro bouud to 
exorcise over their systems a super- 
vision & diligence proportionate to the 
peculiar & dangerous character of the 
commodity In which they deal. — 
Bluaisen V. National Light & Power 
Co.. Ltd., [19341 1 W. W. R. 257.— 
CAN. 

PART IL SECT. 16. 

BO. Assessment of franchise — Va- 
lidity.] — Applt. had a special franchise 
for supply of electric light & power 
to rosp. town. It had only a distribu- 
tion system within the town, its 
generating plant being elsewhere. The 
town assessed the pole lino & distribu- 
tion system at $3,000 & the franchise 
at $7,000. Applt. contended that, as 
it had no property in the town except 
that assessed at $3,000 as aforesaid, 
the $7,000 assessment on the franchise 
was Illegal ; — HeUL : the assessment 
did not violate soot. 413 (6) of Town 
Act, Sask, 1927. Assossment must bo 
made of the land &, “ in addition,** of 
tho special franchise according to tho 
method of determination laid down. 
Any argrumont that might otherwise 
be based on “ double assessment ** was 
met by the express etatutoiy pro- 
vision. — Canadian Utilitles, Ltd. v. 
Strasbourg Town, [19311 S. O. R. 
72 ; 2 D. L. R. 43.— CAN. 

sr. Offices of Power Commission .] — 
Nova Scotia Power Commission la 
expressly exempted from taxes for 
olhcos occupied under a lease, by 
Power Commission Act, 1930. — Re 
Nova Scotia Power Commission 
& Dank op Nova Scotia, [19351 3 
D. L. R. 495 ; 9 M. P. R. 476.— CAN. 

St. Plant oL Power Board.] — The 
exemption of ** machinery, whether 
fixed to tho soil or not,** from the 
definition of “ rateable property ** in 
Rating Act, 1925, s. 2, includes the 
whole of the plant ox an eleotrlo- 
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power board for the generation of 
electricity water-power, & is not 
applicable only to tho moving parts of 
such plant — namely, the turbines 
which drive the generator together 
with the generator itself. — Grey 
County v. Grey Eleotiuo-Power 
Board, [1930] N. Z. L. R. 247.— N.Z. 

sw. Hydro- electric v'orks — Basis of 
assessment .] — In valuation of a hydro- 
electric works : — Held : the con- 
tractor’s principle was properly 
applied, but no addition should bo 
made to tho cvipital cost in respect of 
pre-war construction, & a 33j^ reduc- 
tion should bo made for depreciation 
& obsolosccuco. — British Aluminium 
(^ o. V. Inverness-shire Assessor, 
[1937J S. L. T. 376.— SCOT. 


PART II. SECT. 24. 

BQ. What must be shown.] - 


-To 


ost^lish the offence, under sect. 47 (1) 
of the Electric Light & Power Act. 
1928, of fraudulently using electricity 
of any undertakers, it must clearly 
appear that tho person charged used 
tno clootrlcity with intent to defraud 
the undertakers by depriving them of 
their electricity without due pajmiont 
therefor. — Foster v. Damyon, [1932] 
Argus L. R. 477.— AUS. 

PART II. SECT. 26. 

Ba. Property in apparatus on 
premises — Transformer s, switches 
bulbs.] — Held: tho words “dynamos, 
polos & wires*’ in 3 Edw. 7, 1903, 
0. 45, B. 20, refer to the equipment 
necessary to render electricity avail- 
able for tho ratepayers generally, os 
contrasted with oqiiipment necessary 
to supply any individual ratepayer. 
The expression “ all other machinery 
construed ejusdem generis with the 
words “ dynamos, poles & wires ’’ 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which woulcf only benefit 
the Individual ratepayers & not the 
general body of the ratepayers. — Ex p. 
Lewis, [1923] 1 D. L. R. 146 ; 50 
N. B. R. 446.— CAN. 

PART IL SECT. 27. 

sb. Whether compulsory — Agreement 
urith provision for arbitration con- 
firmed by statute.] — An agreement 
Dotwoen a muniolpallty & a oo. for 
the supply of electric light & other 
services to the citizens of the muni- 
cipality contained a clause for the 
adjustment of rates in future between 
the parties with provision for arbn., 
8c an Act was passed in 1906 
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l03a. What amounts to employment by 

“ authorised undertaking »» — Employment 
when claim arises.]— The claimant N. had 
been employed as an electrical engineer by a 
CO. supplying electricity at P. The co. 
entered into an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, cSc ceased itself to 
supply electricity from the date of the agree- 
ment. The co. then dismissed the claiinant, 
having no further need for his services. He 
clauned to be entitled to compensation under 
Electricity (Supply) Act, 1919 (c. 100), s. 10, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised iindertakers within that 
sect. ; <te he based the amount of his claim 
on the fact that he had been in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, & tliat 
the amount of compensation to which be was 
entitled was £1,100: — Held: on argument 
of the special case, (1) although at the time 
when the agreement was made between tlie 
P. co. & the N. und -rtaking the co. was not 
an authorised unch riakor, it liad since 
become an authorised undertaker & was tuie 
at the time when this claim arose, it was 
therefore covered by the reference in sect. 10 
to authorised undertakers ; & (2) on the 

facts, the claimant was employed at a weekly 
& not an annual salary, & tlie compensation 
due to him must be calculated accordingly. — 
Naylor v. Peacehavi^n J^lectrio Light & 
Power Co., Ltd. (1931), 47 T, L. R. 535. 

103b. Employment at ‘"annual salary’’’- i 

What amounts to.] — Naylor v. Peacehaven i 
Electric Light & Power Co., Ltd., No. | 
103a, ante, 

103c. Meaning of “ scheme.’’] — Electricity 

(Supply) Act, 1919 (c. 100), s. 10, provided 
that “ if . . , within five years from the 
date when under this Act ... a sclieme for 
the improvement of the supply of electricity 
in any district has come into operation,” 
any servant who has been regularly employ<‘d 
in any authorised undertaking proves that in 
consequence of the scheme he has suffered 
loss of employment or diminution of wages 
he shall be entitled to compensation, 'Idie 
Electricity Comrs., in order to provide for 
the improvement of the existing organisa- 
tion for the supply of electricity in a di.strict, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district & 
establishing an Electricity Advisory Board fur 
that district. The Order, which provided 
that the Scheme set out in the Sched. to 
the Order should operate & have effect, came 
into operation on June 4, 1921, having been 
previously confirmed by the Board of Trade 
& approved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
set out in the Sched. the Advisory Board I 
could only make recommendations to the 1 
constituent bodies composing it & to the 
Electricity Comrs. Para. 11 of the Scheme 1 


provided as follows ; “ (1) The main outlines 
of the Teclmical Scheme for the improvement 
of the supply of electricity in the district, to 
which the general approval of the Comrs. is 
hereby given, are set forth in the Second 
Annex hereto, which Annex shall be deemed 
to form part of this Scheme & shall have effect 
accordingly. (2) The Board shall take all 
steps within their power to secure the cai’rying 
into effect of the Technical Scheme, which 
may be modified or varied with the approval 
of the Comrs.” The main outlines of the 
Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
< 'orpri., should be utilised under the Scheme 
extended as might hereafter be determined, 
that certain generating stations, including 
two belonging to the Leicester C\)rpn., should 
be utilised until the load could be transferred 
to the new Btatit)ns. Those two stations were 
closed down in Aug. & Sept. 1930, & a number 
of workmen employed therein in consequence 
lost tlieir employment or suffered a dirtiinu- 
tion of wagr*s, & on Nov. 5, 19.30, they claimed 
compensation from the Leicester Corpn. under 
Electricity (Siq>ply) Act, 1919 (c. 100), s. 10. 
It was contended on tlieir behalf that the 
word ” scheme ” in that section referred not 
to the Scheme in tVie Sched. to the Order, 
under which the Advisory Board was 
established, but to the Technical Scheme set 
out in the Annex, wldcli provided for the 
closing of the two gemirating stations & 
under which they were closed ; — IJeld : the 
word ” scheme ” in sect. 10 meant the 
Scheme for the improvement of tlio existing 
organisation for tlie sujiply of electricity 
in any district which the Electricity Comrs. 
had to ajiprove or formulate under sect. 5 
of the Act of 1919, Ha tlni Order giving effect 
to which in the present case came into opera- 
tion under sect. 7 of that Act, as Sfion as it 
was confirmed by the lioai'd of Trade k, 
approved by resolutions of both Houses of 
Parliament, the last of which in the pr(3scnt 
ca.se was June 4, 1924, k consequently the 
claims for comxierisation wore out of time. 
Further, even if the word ” scheme ” in 
sect. 11) meant Technicar Scheme, inasmuch 
as y>ara, 11 of the Sclied. provided that 
the Second Annex, in w!»ich the main out- 
lines of the Tccimical Scheme were set out, 
should be deemed to form fiart of the Scheme 
k should liavo effect accordingly, therefore 
came into oxieration on the same date 
as the Scheme. — Betts v. Leicpoteh i.orcn., 
[1932] 1 K. B. 579 ; 101 L. J. K. B. 203 ; 140 
L. T. 400 ; 90 J. P. 114 ; 48 T. L. K. 223 ; 70 
Sol. Jo. 129 ; 30 L. C. R. 103. 

106a. Time for ascertaining value of property.] — 

Under an IClcctrio Lighting Corilirmation 
Order Act, it was directf^d that a co. should 
sell, & a local authority might, k should 
purcliase that part of the undertaking k 
})ti.sincs3 of the co., which was situate in the 
area of the local authority. Aft<*r a notice 
to treat had been given the co. incurred a 


<!oaQrming it k declariiig it biuding 
upon the parties: — Held: the effect 
at the Act was not to turn the clause 
the agroomont into a statutory 
obligation to go to arbn. but the 
Act only made valid & binding what 

J.8. 


without it mikht have been an invalid 
agreement. — U e;d Dkkr (City) v. 
Westcrn’ Gicnebal Euccticic Co., 
[19'24J 2 D. L. U. 317 ; 1 VV. W. li. 
1092 ; 20 Alta. L. R. 372.— CAN. 
sd. AidJiorUif of council to refer 


17 


dispute U) urbilralion — VaLidiLy of con- 
ee/juent award — Hawar Commission Act, 
H. 8. a., lUH (c. 39), 8. 15.)— Beach v. 
Hyoro Electkio Power CoMMiseioN 
OF Ontario, [1927) 1 D. L. R. 277; 
[19271 S. O. R. 261.— CAN. 


38 
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considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price having been left to 
arbitration & the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the €uijustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the jhearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rates : — 
Held : (1) the High Ot. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
urchase subject to necessary fluctuations 
efore completion, & that it could not have 
thrust on it an unduly enlarged undertaking ;* 
(2) there must be an inquiry as to the title 
of the co. to the property sold, for the pur- 
pose of seeing if the local authority were 
* entitled to any compensation ; (3) a decree for 
specific performance W' uld be made in 
favour of the co., & a date fixed for comple- 
tion ; with liberty to apply to extend the date. 
— Metropolitan Electric Supply Co., 
Ltd. V. Marylbbone Corpn. (1903), 07 J. P. 
382 ; 1 L. G. R. 673. 

AnnotaHon: — Aa to (1) Apld. Oxford Oorpn. v. Oxford 
Electric Co., Ltd. (1930), 143 L. T, 677. 

106b. .] — By the Oxford Electric Lighting 

Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 60), & 1888 
(c. 12), power waa given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, resp. corpn., could within forty- 
two years mve notice requiring the under- 
takers to sell, subject to all subsisting rights 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 6 per cent, per 
annum upon the capital of the co. shown by 
the books of the co. to have been pn^perly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 03 
notice was given by the corporation on 
Dec. 3, 1928, to the co, to sell. An action 
was brought by the corpn. to determine what 
was the pi*oper method for ascertaining the 
purchase pnce to be paid by the corpn., 
& what was the date as from which the sale 
was effected & the corpn. became entitled 
to take the profits of the going concern. The 
corpn. claimed that the price should be 


arrived at by capitalising upon a basis which 
the order did not fix, a sum of 6 per cent, 
upon the capital of the co. shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
CO. *8 undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 

asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 6 per cent, basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 6 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone : — 
Held : there would be difficult calculations 
necessitated by the co.^s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right would simplify the 
calculation. Where there was no special 
indiOation of the date when property was to 
chsjige hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
date of such notice ** in that sect, showed 
that to be the crucial date. — Oxford Corpn. 
V. Oxford Electric Co., Ltd. (1930), 143 
L. T. 677 ; 94 J. P. 229 ; 29. L. G. R. 1, 
C. A. 

106c. Purchase of part of undertaking — Price — 
Construction of provisional order.] — Applts. 
were statutory undertakers for the supply of 
electricity in the Sale Urban District & in 
parts of the Bucklow Rural District under 
Ashton-on-Mersey Electric Lighting Order, 
1890, confirmed by the Electric Lighting 
Orders Confirmation (No. 6) Act, 1896. 
The question involved in the appeal was 
whether on the true construction of sect. 58 
of the Ashton-on-Mersey Electric Lighting 
Order, 1890, the price to be paid by the Sat 
Urban District Council (resps.) on the pur- 
chase of the part of the undertaking authorised 
by the said order, which was situate within 
the district of resps., was a sum equal to tlu 
total expenditure on th© whole undertaking 
or only a sum equal to the expenditure on a 
part of that undertaking. By sect, 68 of 
Ashton-on-Mersey Electric Lighting Order, 
1890 : “ (4) The price payable by the local 
authority shall be ascertained as follows : 
If the accumulated profits of the under- 
taking shall at the expiration of the notice 
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amount to or exceed a return of seven & a half 
per cent, per annum on the total expendi- 
ture of the undertakers upon the undertaking 
including the cost of additions & alterations 
the purchase money shall be a sum equal to 
such total expenditure. If the accumulated 
profits of the undertaking shall at the said 
time not amount to such a return as aforesaid 
the purchase money shall be a sum equal to 
the total expenditure as aforesaid together 
with such further sum as will with the 


accumulated profits if any made by the 
undertakers amount to a return of seven & 
a half per cent, per annum as aforesaid ” : — 
Held: in sect. 68 (4) of the 1896 Order, 
“ total expenditure of the undertakers upon 
the undertaking ” meant the total expendi- 
ture on the whole undertaking authorised by 
that order.— Altrincham Ei^bctiuc Supply, 
Ltd. V . Sai^ Urban District Council 
(1936), 154 L. T. 379; 100 J. F. 243; 80 
Sol. Jo. 204 ; 34 L. G. 11. 216, H. L. 


Part IV. — Special Legislation — Power Acts. 


111. Add. Annotation : — Consd. Southport Corpn. 
V . Birkdale District Electric Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary.] 

—U. Electricity Ooum.,Exp. Yorkshtrb 
Electric Power Co. (1027), 188 L. T. 230; 
01 .T. P. 191 ; 44 T. L. R. 20 ; 25 L. G. R. 624, 
D. C. 


Part V.— Undertakings not Specially Authorised. 

114. Add. Annokfion .-" Consd. I ns(>l(!’,s Settled Estate, [103K) 3 All E. R. 40l>. 


PART IV. 

sf. Power Commission Act, R. 8. 0., 


1927 — Submission of question to electors 
Who — are '* electors of the munici - 

polifl/."]— K .L'kv.iMiF. V. SOUTUAMl'TON, 


[1929] 3 D. L. K. 029 ; 0? 0. L. H. 
046.-*CAN. 
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EQUITY. 


Part li. — Equ 

80, Add. Annotation : — Refd. Tallack v. Tallack 
^ Broekema, [1927] P. 211. 

81. Add. Annotation : — Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

41. Add. Annotation : — Consd. Sutherland Pub- 
lishing Co. V. Caxton Publishing Co., [1936] 

1 All E. R. 177. 

44. Add. Annotaiiona : — Refd. Wright v. Morgan, 
[1926] A. C. 788 ; A.-G. r. Goddard (1929), 
98 L. J. K. B. 743 ; Harrods, Ltd. v. I^mon, 
[1931] 2 K. B. 157 ; Solloway v. Johnson, 
[1934] A. C. 193. 

69. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1028), 44 T. L. R. 448. 

68. Add. Annotations : — Folld. Re Arden, Short 
V. Camm, [1935] Ch. 326. Refd. I. R. Comrs. 
V, Raphael, I. R. Comrs. v. Ezra, [1935] 
A. C. 96. 

63a. .] — When strict conveyancing 

phraseology is not employed in the limitation 
of an equitable estate in freehold heredita- 
ments, the grant thereof will carry the fee 
simple, if the instrument upon its proper 
construction discloses a clear intention to 
pass it. — Re Auden, Short v. Camm, [1936] 
Ch. 320 ; 104 L. J. Ch. 141 ; 162 L. T. 453 ; 
79 Sol, Jo, 68. 

76. Add. Ciiation : — 132 L. T. 21. 


itable Maxims. 

86. Add. Annotation: — As to (1) Apld. Berry r. 
Berry, [1929] 2 K. B. 316. 

101. Add. Annotation : — Refd. Liggett (Liverpool ) 
V. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation : — Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 

133. Add. Annotations : — Generally ^ Refd. Maine 
& New Brunswick Electrical Power Co., 
Ltd. V. Hart, [1929] A. C. 631 ; Simpson r. 
Maurice’s Exors. (1929), 45 T. L. R. 581. 

140a. S. P. Rich v. Sydenham (1671), 1 Cas. in 
Ch. 202 ; 3 Rep. Ch. 74 ; 21 E. R. 733. 

149. Add. Annotation : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236. 

159. Add. Annotations: — As to (1) Consd. Re 
Wait, [1927] 1 Ch. 006. Refd. Cotton v. Heyl, 
[1930] 1 Ch. 510. As to (2) Consd. Re Wait, 
[1927] 1 Ch. 606. Generally, Refd. Re Gil- 
lott’s Settlement, Chattock v. Reid, [1931] 
Ch. 97 ; Re Warren, Wlieeler v. Mills, [1938J 
2 All E. R. 331. 

173. Add. Annotations: — Refd. Re Wait, [1927] 
1 Ch. 606; Ditcham v. Miller (1931), 100 
L. J. P. C. 177. 

177. Add. Annotation : — Consd. Re Blackwell, 
Blackwell v. Blackwell, [1929] A. C. 318. 

186. Add. Annotation : — Refd. Re Blackwell, Black- 
well V. Blackwell, [1929] A. C. 318. 


PART I. 

1 vl. .] — Even If an English 

equitable doctrine should be applied 
In any case so as to modify tho <5lTect 
of an Indian Act, which may well bo 
doubted, the English doctrine of part 
performance affecting the provisions 
of an English statute as to the right 
to sue upon a contract, cannot be 
applied so as to create without writing 
an interest which Transfer of Property 
Act, 8. 107, enacts can bo created only 
by a registered Instrument. — A riff v. 
Jadunath Majumdar (1031), 58 L. R. 
Ind. App. 91, P. C.— IND. 

1 vil. .1 — The law In India recog- 

nises no distinction between legal & 
equitable estates. — C hhatra Kumaui 
Devi «. Mon an Bikram Shah (1031), 
58 L. R. Ind. App. 270, P. C.— IND. 

1 viii. .1 — Tlie principles of 

equity as anplled to tho practice of the 
ots. in England should bo observed in 
the cts. of British India In cases In 
which there is no law extant, which 
lays down a different procedure. — 
Nabakumah Singh Ditdhuuia v. 
Fateh Singh Nahar (1934), I. L. R. 
01 Calc. 98G.— IND. 

1 lx. .] — Tho rules of equity that 

can be applied In India aic well 
recognised rules wlilch have been 
accepted in England. It is hardly 
open to ail Indian et. to invent a 
new rule of equity for tho first time 
contrary to the priiieiplos laid down in 
English cts. — A juiuha Puasah v. 
Chandan Lal, I. L. K., [1937] All 8G0. 
—IND. 

22 I. No interference wiUi operation 
of 8t<xt.ute .] — It la not open to tho ots. 
In India to Introduce & enforce 
equities modifying the statute law. — 
Baslingawa V. Chinnava (1931), 
I. L. R. 56 Bom. 656.— IND. 

22 ii. .] — The ct. cannot dispense 

with the exprcjss terms of a statute 
by construing them as subordinate to 
the considerations of equity. — Re 


Miohaelis, [1933] 1 W. W. R. 465.— 

CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

97 1. Imposition of equitable terms — 
As condition of relief, \ — A person who 
Books equity must do equity. & there- 
fore one who demands performance of 
an agreement to hold property In 
trust for him must be content to have 
tho agreement equitably construed. — 
Re Regal Phonograph Co., Kx p. 
Trustee, (1924) 1 D. L. R. 947 ; 4 
C. B. K. 418.— CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

!ca. Applicable to school corporation.] 
— Niagara Public School Board v. 
Qukenston Women’s Institute, 
11926] 4 D, L. R. 13 ; 59 O. L. R. 213. 
—CAN. 

PART II. SECT. 6. 

130 vi. .1 — McGuire v. 

Prosser, [1925] 3 D. L. R. 860.— CAN. 

PART II. SECT. 7. 

167 I. Application of maxim — Con- 
fined to persons entitled to enforce 
obligation.] — When tho obligation to 
do what ought to be done Is not an 
absolute duty but only an obligation 
arising from contract, the maxim 
“ equity looks at that as doUe which 
ought to have been done ” Is applicable 
only In favour of some person entitled 
to enforce the contract as against the 
person liable to perform It. — Re 
Michaelis, 119331 1 W. W. R. 465.— 
CAN. 

o 1. Executory agreement for lease 

— Acts of ownership — Ejectment .] — 
Ariff v. Jadu Nath Majumdar (1928), 
I. L. R. 55 Calc. 1090.— IND. 

c U. Assignment of future pro- 

perty. ] — In the absence of any statutory 
onactment, the principle of Collyer v. 
Isaacs. No. 173, supra, should be 
adopted In British India. — Co-opkra- 
TIVK HINDUSTHAN BaNK, liTD. V. 

20 


SURRNDRANATH DE (1931), 1. L. R. 
59 Calc. 667.— IND. 

PART II. SECT. .11, SUB-SECT. 1. 

192 iv. .]— In AprU, 1923. 

pltf. CO. entered Into an agreement 
In writing with B. for a lease to the co. 
for live 3 ’-oars of certain land. B. died 
in Feb. 1924. This action woe brought 
on May 20, 1924, against the exors. of 
B. & against G., to whom the exors. 
had, in May, 1924, agreed to sell the 
same laud ; & the M. co.. to which the 
land was (by direction of G.) conveyed 
by the exors. of B. on July 13, 1924, 
was added as a deft. Pltf. co. claimed 
speciflo performance of its agreement 
with B., a declaration that its rights 
were paramount to the rights of defts., 
In tho land, & in the alternative 
damages for delay in carrying out the 
agreement & for broach thereof. A cer- 
tificate of lia pendens was registered on 
May 21, 1924. On May 20, 1924, which 
was after the making of the second 
agreement, but before Its re^stration 
on that day, defts. received notice of 
the claim made by pltf. co. Defts. 
O. & the M. oo. contended that they 
were purchasers In good faith without 
notice of pltf. co.’s claim & were 
entitled to the benefit of the Ueglstrv 
Act, R. S. O. 1914, c. 124, ss. 71, 72, 73 
& 75 : — Held: sect. 71 wa« applicable 
to the facta of the case ; at the time of 
tho purchase these defts. had no etctual 
notice of pltf. <30. ’s claim or agreement, 
& their agreement was registered before 
pltf. oo.’s — in fact the latter w&m never 
registered at all — & the provisions of the 
Act afforded them a complete defence, 
but, leaving ^ide the provisions of the 
Registry Act, defts. had tho better 
equity. — Paramount Theatres, Ltd. 
V. Brandenberoer, [1928] 4 D. L. R. 
573 ; 62 O. L. R. 579.— CAN. 

sb. Defence of purchase for value with- 
out notice — Not pleaded — Right to raise 
on appeal.] — The plea of bond fide pur- 
chase for value Is one which ought to 
be specifioally alleged Sc proved by 
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I93a. Purchase pendente Ute.]— A 

purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside. — Sorrell v. Carpenter (1728) 
2 P. Wms. 482 ; 24 E. R. 825, L. C. 


,innotations : — Consd. Bollamy v. Sabine (1857), 1 
& J. 566 ; Wlgrrara v, Buckley, [1894] 3 Ch. 483. 
Metcalfe t>. Pulvortoft (1813), 2 Ven. & B. 200. 


I)e O. 

Befd. 


219. Add. Annotation : — Retd. Clayton v. Clayton 
[1930] 2 Ch. 12. 


233a. .] — Pltf. filed a bill to liave a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgees. : — Held : they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with. — 
Bolley V. Bulley (1874), 9 Ch. Ann. 739; 
44 L J. Ch. 79 ; 30 L. T. 848 ; 22 W. K. 779, 
L. JJ. 


239a. .] — Hajirison v. Forth (1695), 

Prec. Ch. 51 ; 1 Eq. Oas. Abr. 331 ; 24 E. R. 26. 

252. AnnoteUiona : — Por“ Refd. Stickney v, Keeble 
[1915] A. C. 386 ” read “ Consd. Stickney v. 
Koeble, [1915] A. 0. 386.” 

Add Annotations : — Apld. Bernard v. Williams 
(1928), 139 L. T. 22. Refd. Lock v. Bell 
[1931] 1 Ch. 85. 

253. Add. An?iotations : — Consd. I?e Sand well Park 
Colliery Co., Field v. The Co.. [1929] 1 Ch. 
277 ; Lock v. Bell, [1931] 1 Ch. 35. Refd. 
Bernard v. Willinma (1928), 139 L. T. 22; 
Harold Wood Brick Co. v. Ferris, [1935] 2 
3\. B. 19S ; Pincotti'. Moorstons, Ltd. (1936), 
80 Sol. Jo. 207. 

255. Add. An?iotatio?i : — As to {I ) Refd. Watson «fe 
Everitt v. Blundou (1934), 18 Tax Cas. 402. 


Part Mi. — Equitable Jurisdiction or Equitable Relief. 


258a. S. P. Drewry v. Barnes (1826), 3 Russ. 
94 ; 5 L. .T. O. S. Ch. 7 ; 38 E. R. 511. 

290a. -.]-— An agent cannot file a bill against 

a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insulli- 
cient remedy at law. 

Pltf. filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action whici' h i i 
been brought against him by one of such 1 
persons for the recovery of the fund, to j 
which action the pltf. had pleaded equitable 
pleas. Pltf. admitted by his bill tiiat he 
held the fund as agent or trustee, & himself 
claimed an interCvst. Cpon demurrer by the 
dififerent defts. to the bill for want of e<{uity : 
— Held : pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 
pleader, to ascertain his rights as well as 
those of third parties. 4'he demurrers were, 
therefore, overruled. — Blyth v. Whiffin 
(1872), 27 L. T. 330. 

292a. Pleading.] — Sturton r. Richard- 

son (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 153 


E. R. 7 ; 8uh nom. Richardson v. Sturton, 
3 L. T. O. S. 164. 

.’--Refd. lOasou v. IltMidorHori (1848), 12 Q. B. 

9S6 ; JIcudoiNDii r. Eason (1851), 17 O. JC 761. 

293a. One tenant In common locking gate 

& taking away grass .] — HM : the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common oroperty, & 
the only remedy was a procoerding for an 
account. — Jacobs v. Seward (1872), L. R. 
5 H. L. 464 ; 41 L. J. C. P. 221 ; 27 L. T. 
185 ; 30 ,T. P. 77], H. L. 

Arhofatum : —Retd. Birklri v. SaiK U, [1909] 2 K. B. 112. 

303, Add. Annoiaiion Soviet Republics 

Union V. Belaiew (1925), 42 T. U. li. 21. 

329. \d(l. Anyioiaiion : — Refd, Bislnin (^jand Firm 
V. Selh (Jirdliari Lai (15)31), 59 T. I.. R, 4m. 

347. Add. Annotation : — Refd. Anderson v. 

able Assce. Soc. of the United States (1926), 
131 L. T. 557. 

358. Add. Annotation: — Refd. Re Barratt, Na- 
tional Ih'ovincial Bank v> Barratt, [1925] 
Ch. 550. 

412. Add. Annolaiion : — Refd, He Lyncli-Whit-e , 
Smith V. J.ynr.b-Wliite, [1937] 3 All E. It. 551. 

414a. .] — Rr Bai'k, Uchlic Trustee v. 

Hate, [I5‘3S] ] All K. H. 2IS. 


Uioso who rely on it. Where, tlicro- 
fore, dofta. did not plead that they 
were bond fide purchasers for value 
without notice & no Issue was raised 
on this point, which was for the first 
time taken In argument In the appellate 
ft. ; — Held : the defence was not 
available to defts. at the appellate 
8tage. — M urat Sinoh v. Pheko Singh 
(15)28). 1. L. R. 7 Pat. 584.- IND. 

PART III. SECT. 3, SUB-SECT. 1. 

so. Hioht to maintain action — Dis- 
pyded allegations raised by pleadings — 
preliminary points raised .] — 
1 Itf. haviDgr brought an action against 
deft, for an accouht of moneys received 
oy deft., an order was made In chambers 
for an account under the Rules of the 
supreme Ct., 1909, Ord. 15, r. 1. Prior 
to the order being made pleadings had 
been delivered, & In his defence deft, 
niade certain allegations which were 
dispute by pltf. : — Held : those 

tiRegations did not raise preliminary 
points to bo decided before the taking 
01 the accounts, but points which would 
arise upon the taking of the accounts. 


— Lk MKHUHJICU CONNUK, [1927] 
W. A. L. R. 66.-- AUS. 

PART III. SECT. 3, SUB SECT. 8.— 
B. (a). 

sd. Materiality of error — Parties 
in fldiLcUiry relationship.]- The cts. 
will grant permission to reopen an 
account that has l)eon Bottled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. It. 3 Ran. l.—IND. 

PART III. SECT. 3, SUB-SECT. 8.~ 
B. (b). 

318 iv. .1 — Where a single 

fraudulent error is discovered in settled 
accounts, the proper order for the ct. 
to make Is for the reopening of the 
whole account. — Rahim v. Low (1924), 
I. L. R. 3 Rar . l.—IND. 

PART III. SECT. 3. SUB-SECT. 8.— C. 

362 ii. For what mistakes. ]— 

Where an error of importance has been 
proved in an account stated, though 

21 


Hiich error may mjt be ii/iportant 
i'Tiougb to ju‘d.lfy the opoiiliig of the 
Hottled accounts, the et. should permit 
the accountj^ t,o bo 8ureh«rge<i & 
falsified generally. — R ahim v. Low 
(1924), I. L. li. 3 Ran. l.—IND. 

362 iii. JUirties in fidn<riory 

relaiionship.] — The cts. will grant per- 
mission to surehargtj & falsify an 
account that has been settled for 
errors lesti considorablo than imiial 
where the parties stand in a fiduciary 
relationsliip. — Rahim u. Low (1924), 
1. L. U. 3 Han. l.—IND. 

386 i. Overcharge — A cquicsced in. ]— 
Whore an overcharge has been paid by 
a principal with knowledge of the 
overcharge He without protest, he 
cannot be nermitted to nuestJou such 
Xjayrnent after the accounts have been 
settled. — IUhim v. Low (1924), 1. L. R, 
3Ran. l.—IND. 

PART III. SECT. 7. 

439 i. General rule.] — Fort Frances 
Pulp Paper Co. v. Spanish River 
Pulp & Paper Mills, Ltd., (19311 2 
D. L. R. 97.-~CAN. 



Cases 494—647. 


English and Empibb Digest Supplement, 


Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 


494. Add, Annotations : — N.F. Legh v. Legh (1930), 
143 L. T. 161 ; Lynn v, Bamber, [1930] 2 
K. B. 72. 

496. Add, Annotations : — N.F. Legh v, Legh (1930), 
143 L. T. 161 ; Lynn v, Bamber, [1930] 2 

K. B. 72. 

495a. .] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctrine of equity will apply & time 
only begin to run from the time the truth 
became known. — Legh v, Legh (1930), 143 

L. T. 161. 

Annotation: — FoUd. Lynn v. Bamber, [1930] 2 K. B. 72. 

495b. .] — Since the Jud. Acts the equit- 

able principle that active & fraudulent con- 
cealment on the part of deft, constitutes a. 
good reply to the Stat. Limitations is applic-. 
able even to pure common law causes of 
action ; & even without the element of 

active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
' ranted as Purple Pershore.^* Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 


warranty. Deft, denied the breach 
pleaded the Stat. Limitations. In his repl)^ 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of till' 
breach : — Held : either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud. — Lynn v. 
Bamber, [1930] 2 K. B. 72 ; 99 L. J. K. B. 
604 ; 143 L. T. 231 ; 46 T. L. R. 367 ; 74 
Sol. Jo. 298. 

497a. Variation of specialty by parol agree- 

ment.] — Since by Jud. Act, 1873 (c. 60), 
s. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
6. 44, in the case of a conflict between the 
rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment. — Berry v. Berry, [1929] 2 K. B. 310; 
98 L. J. K, B. 748 ; 141 L. T. 461 ; 45 T. L. B. 
624, D. C. 

601. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

604. Add. Annotation: — -As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 

606. Add, Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Part VI. — Priority 


609a. .] — Anon. (1676), 2 Cas. in Ch. 208 ; 

22 E. R. 913. 

611. Add. Annotations : — Apld. Commonwealth 
Trust V. Akotey, [1926] A. C. 72. Refd. Jones 
V. Waring & Gillow, [1926] A. C. 670. 


Part VII.— 

643. Add, Annotations : — As to (1) Refd. Parker v. 
Judkin, [1931] 1 Ch. 476. Generally, Refd. 

Re Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 

647. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A, C. 491. 


691. Add. Annotation : — As to (2) Refd. Abigail v, 
Lapin, [1934] A. 0. 491. 

695. Add. Annotation : — Generally, Refd. Abigail 
V. Lapin, [1934] A. C. 491. 


Notice. 

Seot. 3.— constructive NOTICE. 

(Vol. XX., p. 316.) 

Conveyancing Act, 1882 (c. 39), s. 3, i^ 
now replaced by Law of Property Act, 1926 
(c. 20), s. 199. 


PART IV. SECT. 2. 

■1. In Ontario — Deprivation of right 
to present claim to Department of Crown 
Lands .] — Johnston v, Steaoy, [1926] 
4 D. L. R. 902 ; 69 O. L. R. 475.— CAN. 

PART IV. SECT 4. 

•o. Judgment in Supreme Court of 
Province.):^A. judfirment recovered In 
the Supreme Ct. may be attacked in 
the Ct. of Ch. — Dan Smallman v. 
WooDSiDK & Bryan, [1932] 4 

M. P. R. 1.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1.— A. 

618 il. Where two 

olalmantfl to a fund have equal rights 
In equity to that fund, and one of the 
claimants has the legal title to it, the 
latter’s claim will prevedl over that of 
the other. 

H., a dealer in motor oars, agreed to 
buy a oar from the owner thereof for 
cash provided pltf. oo. would finance 


the purchase. Accordingly, under an 
arrangement made with pltf. oo. he 
had a lion contract executed by the 
owner as vendor Sc himself as purchaser. 
This contract, which was assigned by 
the owner to the oo., was dis- 
counted by it. H. then sold & de- 
livered the oar to one K. under a lien 
contract which deft, oo., having no 
notice of pltf. oo.’s rights, disooxmted 
on H.*8 assignment Sc delivery of the 
contract to it. H. absconded Sc the 
present action between the two cos. 
was brought to determine which of 
them was entitled to the unpaid portion 
of the purohase-prloe due from K. : — 
Held : K. was entitled to enforce his 
contract of purchase oven as against 
pltf. 00 ., Sc as between the two cos. 
deft., having the possession Sc the right 
to retain the possession of H.’s contract 
with ‘ K., hM the superior right to 
receive the payments thereunder. — 
Imperial Finance Oorpn., Ltd. v. 
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Fideuty Trust Co., [1930] 2 W. W. li. 
769 : 4 D. L. R. 827 : affd., [19311 2 
W. W. R. 720 ; 3 6. L. R. 801 : 
39 Man. L. R. 673.— CAN. 


PART VI. SECT. 2. SUB-SECT. 2.— A. 
614 i. Time alone insufficient to 

g rioritpA — A widow Sc administratrix 
ad carried on the business of deceased. 
Sc appointed her son to act as manager, 
givmg him cheques blank as to the 
amount, Sc simed on behalf of the 
trading oo. with this money the sou 
purohased various seouritieB which he 
lodged with the bank to secure over- 
drafts for himself &; for the oo. The 
next of kin sought a declaration that 
the securities were assets of deceased. 
Sc were held by the bank In trust for 
them : — Held : the equitable estate of 
the bank took preoedpnoe over the 
equity of the next of kin in spite of 
the latter's priority of time. — Scott 
V. Scott (19*4), 58 I. L. T. 187.— IB- 



VoL XZ.— Equity. Oasw 648a— 760a. 


649a* •] — ^The doctrine of constructive notice 

operat^ adversely to a pereon who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — Houohton 
& Oo. V. Nothard, Lowe & Wills, [1927] 
1 K. B. 246 ; 96 L. J. K. B. 25 ; 136 L. T. 
140, 0. A. ; affd., [1928] A. 0. 1. H. L. 

innotationa: — Apld. Evans v. Employers* Mutual lusuranoe 
Association, Ltd. U935), 162 L. T. 333. Befd. Newsholrae 
Bros. V. Road Transport & General Insoe. Co., Ltd., I1U29] 
2 K. B. 356. 


659. Add. Annotationa : — Apld. Greer v. Downs 
Supply Oo., [1927] 2 K. B. 28. Retd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356 ; The Njegos, 
[1936] P. 90. 


661a. .] — As a general rule the equitable 

doctrines of constructive notice are not to be 
extended to purely commercial transactions, 
— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 534 ; 137 L. T. 174, 
0. A. 

671. Add. Annotation: — Hefd. Abigail v. Lapin, 
[1934] A. 0. 491. 

676. Add. Annotation: — Dlstd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 


685. After this case add : — 

Statutory restriction on Inquiry — Exclusion of 
constructive notice .] — See Law of Property 
Act, 1925 (c. 20), a. 44 (2)— (5). 

686. Add. Annotation : — Generally, Refd. Man- 
chester <fc County Bank v. Monk (1929), 73 
Sol. Jo. 465. 


687. Add. Annotation: — As to (1) Refd. Kredit- 1 
bank Cassel G.m.b, H. v. Schenkers, [1926] | 
2 K. B. 450. I 


688a. Purchase of property from company- 

property charged with annuity — Sale to com- 
pany by executors as “ beneficial owners."]-^ 

Testator, who died in 1914, bequeathed his 
business & other assets & devised freehold 
property to his two sons, charged with an 
annuity in favour of his widow of £300 per 
annum. In 1923, the sons, who were also the 
exors. of the will, formed a co., & “ as bene- 
ficial owners '' conveyed the property to the 
CO. In 1926 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
CO. were liable to pay the annuity, & also tlmt 
J. held the property subject to the charge, by 
reason of the fact that the ^ circumstances 
attending the conveyance to him should have 
put him upon inquiry as to its existence ; 
Held: (1) the co. had notice of the charge 
& were liable, & debenture holders of the 
co, could not take the co.*s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (o) because the sons nacl 
purported to convey not as executors but as 
beneficial owners ; or (6) by the fact 


that the assignment to the oo. was one not 
only of testator’s freeholds A; leaseholds, but 
also of leaseholds acquired since Ws death ; 
or (c) because in the deed assigning to the 
co. there was a recital which showed that a 
leasehold had been deposited with a bfimk to 
secure an overdraft ; or (d) because in the 
deed of 1923, the seal of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. Th^e 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
& he was therefore entitled to hold the 
property freed from the annuity. — Parker 
V. JuDKiN, [1931] 1 Ch. 475 ; 100 L, J. Oh. 
159 ; 144 L. T. 662, 0. A. 

0 gSb. Assignment to company of 

leaseholds acquired since testator’s death.] — 
Parker v. Judkin, No. 688 a, ante. 

6g8c. Recital In assignment to 

company]. — Parker v. Judkin, No. 688a, 
ant-e. 

gggd, Assignment to company in 

presence of two directors — One director 
executor.] — P arker v. Judkin, No, 688a, 
ante. 


699. Add. Annotations : — Refd. Torbay Hotel v. 
.Tenkius, [1927] 2 Oh. 225: Wliite v. Bijou 
Mansions, l.(d., [1937 J 3 Al! \]. U. 269. 

719a. .]— Hall v. Smith (1808), 14 

Ves. 420 ; 33 B. R. 684. 


Annotations : — Consd. Pope v. Garland (1841 >, 4 Y. &: 0. Ex. 
3U4 ; Drysdalo v. Mooe (1854), 2 8m. He G. 225 ; GroBvenor . 
r. Gi^on (1858), 28 L. J. Ob. 173 ; Phillips MUler (1876), 
L. U. 10 O. P. 420. Refd. Adams v. hambe^ a838), 2 
.lur. 1078 ; Carroll v. Koays, Koaye v. OaxToll (1873), 22 
W. R. 243. 


727. Add. Annotations : — Apld. Me-lzak w.Lilienfeld, 
(1026] Oh. 480; Plexman v. Corbett, [1930] 
\ Ch. 672. 


729. Add. Annotation : — Apld. Floxman v. Corbett, 
[1930] 1 Ch. 672. 

746. Add. Annotation: — Refd. Re Des Reaux A; 
Setchfi eld’s Contract, [1926] Ch. 178. 

755a. Stock standing In Joint names— Whether 
notice of trust,] — The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owner.s are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust. — Kaembna v. 
Central Bank op London, Ltd (1888), 
4 T. L. R. 657. 

769. For (1836) " read “ (1839).” 

760a. Notice of mortgage— After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — An owner of a house mortgaged 
to first, second & third mtgees. Ho then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., be 
withdrew his countermand, & the cheque was 


PART VII. SECT. 8, SUB-SECT. 1. 

648 I. Nattdre of doefrinej— H ender- 
son V. Graves (1856), 2 E. & A. 9.— 
3AN. 

PART VII. SECT. 8, SUB-SECT. 2. 

_ 669 I, CammeroUxl transcuiiaM — 
^ofirtns noi Attention 


ttwn to Qreer v. Downs Supply Oo., 
0 . 661a, 8upra.--li. v. MoPrerson 
Quigley & Union Bank of Canada 
ita.). (19271 4 D. L. R. 937 ; 3 

^ W. R. 416.— CAN. 


PART VIL SECT. 8, SUB-SECT. 6. 
780 iv. .1 — PoMeerion is In itself 
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3 tloe of the title under which inch 
Mse^on is retained which any oim 
sallnsr with the property ownot, 
Ithout risk, ignore.— N ational Bank 
r Australasia, Ltd. v. Josefb, [19211 
W. W. R. 379.— CAN. 
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she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death. — Johnson v, Bouth 
(1867), 27 L. J. Oh. 306 ; 0 W. R. 6. 

Annotation : — Refd. Harrlnirton (Countess) v. Atherton 
(1864), 4 New Bep. 206. 

1049a. .] — Testator devised his real & 

personal estate to trustees, charging them not 
to sell, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children. A., B. & O. in certain shares. The 
trustees declined to accept the trust. All 
the ceatuis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
— Held : (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semhle : under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator. — Fbbrib v. Atherton 
(1862), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell Immediately for 

limited purpose.] — Ferrie v. Atherton, No. 
1049a, ante, 

1065. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Ch. 146. 

1068a. .] — When property is given by will 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducl]^ income as well as to property of a 
wasting chara,cter. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 


3 per cent. — R owlls v. Bebb, Re Rowlls 
Walters v. Treasury Solioitob, [1900] 
2 Oh. 107 ; 09 h. J. Oh. 602 ; 82 L. T. 633 ; 
48 W. R. 662 ; 44 Sol. Jo. 448, 0. A. 


AnnotaHona : — Oonsd. Re Woods, Qabelllnl v. Woods, [1904] 
2 Oh. 4 ; Re Baker, Baker v, Publio Trustee, [1924] 2 Oh. 
271. Bald. Re Hargreares, HargreaTes v, Hargreaves 
(1002), 86 L. T. 43 ; Re Whlteford, Inglis v. WMteford, 
[1903] 1 Oh. 889 ; Re Beech, Saint v. Be^, [1920] 1 Ch. 40. 


1079. Add, AnnotaHona : — ^Refd. Re Wells, Swin- 
bume-Hanham v, Howard (1932), 48 T. L. R. 
017 ; Re RawHnson, Wilson v. Banks (1934), 
78 Sol. Jo. 002. 


1180. Add, Annotation : — Refd* Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Oh. 29. 

1184. Add. Annotation : — Folld. Re Walpole, 
Public Trustee v. Canterbury, [1933] Ch. 431. 

1187a. Income & accumulation from land — 

Heir-at-law entitled.] — By a codicil to her 
wiU, a testatrix left three-fourths of her 
residuary estate, subject to certain payments, 
upon trust to apply the income for the bene- 
fit, maintenance &; support of her daughter, 
who was of unsound mind, & during the life- 
time of her daughter to accumulate all the 
. residue not applied under the discretionary 
„ trust by way of compound interest by in- 
vesting the surplus income & the resulting 
income thereof in certain investments & for 
certain purposes mentioned in the codicil. 
Testatrix died in 1901, & in 1922, twenty- 
one years after her death, the trusts for 
accumulations determined, & as from that 
date they were held to be undisposed of. 
The question then arose whether : (a) the un- 
disposed income & accumulations derived 
from the income of the residuary real estate ; 
& (6) the income & accumulations derived 
from the income of accumulations of income 
of the real estate were divisible among the 
next-of-kin of the testatrix, or whether they 
went to the representative of her heir-at- 
law, who died in 1931 ; — Held : the personal 
representative of the heir-at-law of the 
testatrix was entitled to (a) & (6). — Re 
Walpole, Public Trustee v, Canterbury, 
[1933] Ch. 431 ; 102 L. J. Ch. 209 ; 148 
L. T. 626. 

I 1282. Add. Annotation : — Consd. Re Walpole, 

Public Trustee v, Canterbury, [1933] Oh. 431. 


1268. Add, Annotation : — Refd. A.-G. for Alberta 
I?. A.-G. for Canada, [1928] A. C. 476. 

1283a. Reconversion by foreclosure — ^Effect of 
Conveyancing Act, 1911 (c 37), s. 9 — 
Intention to accept reconversion.] — Testator, 
who died in 1801, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
* public funds or on real securitien to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments 


PART IX. SECT. 3, SUB-SECT. 2. 
1062 1. Interest payable to tenant for 
life.]— He RuTHsaroBD, [1933] 4 

D. L. H. 223 ; O. R. 707.— CAN. 

PART IX. SECT. 4, SUB-SECT. 8.— E. 
M. Settled Land Act, 1889 (c. 38), 


8. 22 (5) — Construction,] — Held: this 
Bub-seot. by its tenns applies in favour 
of persons for, 8c to whom, the land, if 
not disposed of, would have been bald 
& gone under the settlement. Onoe 
the benefl^al interest has become 
absolutely vested in possession in a 
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remainderman, the settlement has come 
to an end, & any subsequent devolution 
from such remainderman cannot be 
said to be under the settlement. — 
Bbnnstt e. Lucas, [1099] I. K. 006.— 




In the events which happened the material 
limitations of the will resulted as follows : 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T, died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to wWch J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specihcally 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), s. 9, & that she was entitled to two- 
thirds of the proceeds. Tlie only daughter 
of E. claimed the foreclosed laud as tenant 
in tail under the limitations of the will, B., 
T. & J. no rer having disentailed : — Held : 
(1) owing to the power to vary investments, 
the ciuCial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion of the 
property into realty, & that there was no 
equity on the part of any cestui que irusi undei: 
the will to have the personal character of the 
investment restored to it ; (2) by the deed 
of 1899, to which all the parti* rbio to con- 
trol the character of the investment or the 
trust fund were parties, the foreclosevi land 
was duly adopted as real estate & settlwd to 
the uses of the will ; (3) although ConvoyaiK;* 
ing Act, 1911 (c. 37), s. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be uni'easonable to extend 
the retrospective operation of the section to 
a case like the pi’esent where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
& rights acquired thereby ; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, 1911 
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(c. 37), 8. 0, was to be deemed to applj ^ 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. ^ ^ 

had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 2 ; (6) 

the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of B.—Re BoGG, Allison r. Paige, [1917] 
2 Ch. 230 ; 86 L. J. Oh. 536 ; 116 L. T. 714. 

Annotation: — Chnerally, Bsid. Twopeny, Monro v. 

Twopeny (1924), 130 L. T. 810. 


1290. Add. citation : — 

affg, 8. C. 8vb nom. Cookson v. Reay (1842), 
6 Beav. 22. 


1296. Add. Annotation : — Refd. Re Kawlinson, 
Wilson V. Banks (1934), 78 Sol. Jo. 002. 

1316a. Contingent reversionary interest— In 
personalty.] — Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in 1921 [ -Held : inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
cliild being bom who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under his will as personalty . — Re 
Sturt, Db Bun0EN v. Hardingb, [1922] 
1 Oh. 416 ; 91 L, J. Oh. 289 ; 126 L. T. 460 ; 
66 Sol. Jo. 230. 

1410. Add. Annotation : — Consd. Re Silva, Silva v, 
Silva, [1929] 2 Ob. 198. 


Part X. — Election. 


1419. Add* Annotation : — Aa to (2) Refd. Re 
McKee, Public Trustee v. McKee, [1931] 2 
Ch. 146. 

1424a. Legacy to heir-at-law — Will In- 

operative to pass real estate.] — 0., by Ids 
■will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law ; — Held : 


supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate. — P arqu- 
HARSON V, Colville (Lord) (1772), Rom. 
129, L. 0. 

1428a. Gainer v. Ounyngiiam 

(1750), 1 Bli. 27, n. ; 4 E. R. 10, L. O. 

Annotation : — Consd. Kor v. Wauchope (1819), 1 BlI. 1. 

1438a. •] — Where by her will a wife 

expressly refrained from exercising a power 
of appointment, which she had, but abstained 


PART IX. SECT. 9, SUB-SECT. 2.— A. 

1284 1. Election by person absohUely 
en4itf«i.}~Althotigh there may be a 
troat for oonvensloii, the beneflciarlea 
may. If absolately entitled, elect to 
take the property in Its actual state^ 
CBJLWFomD r. Lundy (1876). 23 Gr. 


244.— CAN. 

PART IX. SECT. 9. SUB-SECT. 2.— 
E. (0). 

1849 I. Election on behalf of infard^ 
By court.]— Where droumsiAnces D^ke 
It highly advantageoui for an infant 
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devisee, an order will be made on his 
behalf grrantlug election, to take 
property In its actual state before its 
conversion facto where the 
directs conversion.— Z?eCANN (19I0\ 

34 W. L. IL 296 ; 10 W. W. R. 447 
26 M an. L. R. 286. — CAN. 
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from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband^s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions ; — 
Held : she was in no way precluded from 
exercising her power of appointment by a 
subsequent will. — Gray v. Perpetual 
Trustee Co., [1928] A. C. 391 ; 97 L. J. 
P. C. 85 ; 139 L. T. 469 ; 44 T. L. R. 664, 
P. 0. 

1462. Add, Annotation : — Refd. Re Williams, Wil- 
liams V, All Souls, Hastings (Parochial 
Church Council), [1933] Ch. 244. 

1516a. Two claims under marriage settlement — 
One claim statute-barred but satisfied by 
legacy in will — Other claim ignored by will.] — 
A testator by a settlement made on his first 
marriage in 1884 covenanted (a) that he 
would take out a policy of insurance of 
£2,000 xjayable on his death to the trustees 
of the settlement, & (b) that he would by 
his will bequeath to the same trustees all his 
interest in every coi^yright to which he was 
entitled. Testator never took out a i)olicy 
of insurance, but by his will he bequeathed 
to the trustees of the settlement £2,000 in 
full satisfaction of all obligations arising out 
the covenant to elTect such a policy, & 
he left the residue of his property, which 
included the copyrights, by A'ay of a general 
bequest to his widow, who was a second wife 
& not a X)arty to the marriage settlement. 
Testator died in 1935, & a STimmons was 
t aken out to determine wliether the trustees 
of the settlement c;ould claim both the 
£2,000 under the will k> an assignment to 
them of the copyrights or damages in lieu 
tlier(H,)f, or whether they were put to their 
election between the two claims : — Held : 
(1) the covenant applied to all cojiyrights to 
which testator was entitled at the date of 
liis death ; (2) if the trust(‘es claimed the 
benefit under the will, they ought on the 
general princij)les of election to give effect 
to the whole will, including testator’s plain 
intention that tll(^ copyrights should not go 
to them, although any remedy uj)on the 
covenants in tht? marriage settlement was 
statute-barred. — Rc Fletcher’s Settlement 
Trusts, Medley v. Fletcher, [1936] 2 
All B. K. 230 ; 80 Sol. Jo. 486. 

1552a. Provision for forfeiture In case of dispute — 
Election.] — Re Wtiitwell, Senior v. Wilson, 
[1890] W. N. 171. 

Annotation : — Refd. UayncH r. Foster, flOOlJ 1 Ch. 301. 


1578a. .] — WTiere successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments ai-e made will be compelled 
to elect between them. — E ngland v. Lavers 
(1866), L. R. 3 Bq. 63 ; 15 W. R. 61. 

Annotalicma : — Expld. Tie Tanored’s Settlmt., Somerville r. 
Tancred, Re Selby, Church v. Tanored, [19031 1 Oh. 715. 
Refd. Re Eardloy*B Will, Simeon v. Freemantle, [1920] 
1 Ch. 397. 

1580a. Appointment to object within extent of 
power — No object in fact in existence — No 
election.] — Bulwer v. Hoars (1825), 3 
L. J. O. S. Ch. 227. 

1681. Add, Annotation : — Refd. Re Beresford’s 
Will Trusts, Siurges v. Beresford, [1938] 3 
All E. R. 666. 

1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 
— Re Stevens (1912), 134 L. T. Jo, 83. 

1601. Add, Annotation : — As to (1) Refd. Re Beres- 
* ford’s Will Trusts, Sturges v, Beresford, [1 938] 

* 3 All E. R. 566. 

1619a. Marriage settlement — Husband not 

entitled to elect against interests of other 
parties to marriage settlement.] — Cboker v. 
Martin (1827), 1 Bli. N. S. 573 ; 1 Dow. & Cl. 
16 ; 4 E. R. 987, H. L. 

Annotation : — Consd. Anatey v, Newman (1870), 39 L. J. Ch. 
769. 

1637a. .] — Testator having directed 

his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back r. Kett (1822), Jac. 
634 ; 37 E. R. 952. 

Annotations: — Consd. Churchman v. Ireland (1831), 1 Rues. 
& M. 250. Refd. Schroder v, Schroder (1854), 3 Eq. Hop. 
97 ; Hanco v. Tniwhltt (1862), 2 John. & H. 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtgo. money to the mtgor., &; desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v. King (1789), 2 Bro. C. C. 600 ; 29 
E. R. 330, L. C. 

Annotation: — Consd. Whittaker v. Whittaker (1792), 4 Bro. 
C. C. 31. 

1724. Add, Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 


PART X. SECT. 2. SUB-SECT. 1.— 
B. (e). 

■o. Income of estate left to uHdow by 
will for life — IFidouj’s property left after 
her death to son by c<)dicu — Income 
received by undow till will <£• codicil 
proved — Liability of widow on election 
against urUl.] — Testator by his will left 
the income of his estate to his wife for 
Ufo, & directed that after her death it 
should be disposed of as set out In a 
codicil, not to be opened until after 
her death. By the codicil he disposed 
of all his estate among his children, 
giving to two of them, after the death 
of his wife, a certain property, which in 
reality belon^d to her. His widow, 
without proving the will, received all 
the Income of the estate for five years 
after the lapse of which the will & 
codicil were proved. She then elected 
against the will : — Held : her election 


related back to, & she was liable to 
account from, the date of testator’s 
death ; but, as she was not called upon 
to elect until this action was brought, 
she should not be charged with interest 
In the meantime. — Davis v, Davis 
(1896), 27 O. II. 632.— CAN. 

PART X. SECT. 3, SUB-SECT. 9. 

•p. JVidow takino different interests 
under tciZl.}— Under S.'s will his widow 
took absolutely thirty -four acres 
devised to her worth $1,000; she also 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right *‘ to have a 
home ” there “ as long as they are 
single.” The son took absolutely the 
rest of testator’s land, worth about 
$3,500, & at the widow’s death took 
*' the house & lot & garden ” also : — 
fiTcW .* the widow was not put to her 
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election. — Re Sexsmith (1925), 57 

O. L. R. 283.—CAN. 

sq. Oifl of legacy maintenance to son 
— Gift of mortgage debt to mortgagor — 
M origage debt previously assigned to son, ] 
— RosBOBouGfi ' V, St, Andrew’s 
Church, The Trustees op (1917), 55 
S. C. R. 360 ; 38 D. L. IL 119.— CAN. 

sr. Preferred beneficiary under policy 
— Election between policy <t will.}— A 
wife who is a preferred beneficlcuw 
under Insurance Act, R. S. O., 1927, 
cannot be compelled to elect between 
the policy & her husband’s will. — Re 
MuiJJSS, [19331 3 D. L. R. 573; 
O. R. 638.— CAN. 

PART X. SECT. 7. SUB-SECT. 2. 

1691 U. .1— P. in Feb. 1921, 

conveyed certain lands to a trust co., 
& by a declaration of trust of even date. 
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Part XI. — Satisfaction and Ademption. 


1753. Add, Annotation : — Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1769. Add, Annotations : — ^5 to (1 ) Apld. Binns, 
Public Trustee v, Ingle, [1929] 1 Oh. 077. 
Refd. Re Vaux, Nicholson v, Vaux, [1938] Ch. 
581. 

1770. Add. Annotation : — Refd. Re Vaux, Nichol- 
son V, Vaux, [1938] Oh. 581. 

1772a. .] — Walpole V. Conway (Lord) (1740), 

Barn. Ch. 153 ; 27 E. R. 593, L. C. 

Annotations : — Distd.‘ Tolson v. Collins (1709), 4 Ves. 48:t, 
Apld. Douglas v. Wlllos (1840), 7 Hare, 318. Refd. 
Kirkham v. Smith (1749), 1 Ves. Son. 258. 

1785. Add. Ayinoiations : — Consd. Re \ aiix, Nichol- 
son V. Vaux, [1938] Ch. 581. Refd. JR 
Vaux, Nicholson n;. Vaux (No. 2) (1038), 82 
Sol. Jo. 332. 

1786. Add. Annotations .‘—Apld. Rc Vaux, Nicliol- 
son V. Vaux, [1938 1 Oh. 581. Refd. 
Vaux, Nich dson v. Vaux (No. 2) (1938), 
82 Sol. Jo, 3; 2. 

1788a. Gift of shares — Partial intestacy.] — A testa- 
tor by his will gave legacies of irivestinents 
to the value of £20,000 to each of his two 
daughters, & then settled the residue of his 
estate for the beiieht of his four children ii])ou 
trusts wdiich the ct. held were void for 
perpetuity. He subsequently settled sliarew 
in a CO. of considerable value equally upon 
his four children : — Jdeld : the rohs against 
double portions w'as applicabu MmJ the 
legacies must be adeemed pro ianto < > the 
extent of the value of tlie shares settled on 
the daughters. But tlic rule must 1 ki applic':! 
for the benefit of children only, not so a,s to 
increase any sliare of residue to which the 
wddow of the testator became entitled on his 
death intestate as to sucJi residue. rule 

so laid (\o\\nix\ MciiLertzaqenY . Wallers {VHl'l), 
L. R. 7 Oh. 670 ; 20 Digest 455, //-S i, ai)plies as 
well to the ademption of a lega(;y as of .a 
share in the residue . — Re Vaux, Nicholson 
V. Vaux, [1938] Ch. 581 ; [1938 j 2 All E. R. 
177 ; 158 L. T. 519 ; 54 T. L. R. 658 ; 82 
Sol. Jo. 215 ; on appeal, [1938] 4 All K. R. 
297, 0. A. 


1840. Add. Annotation : — Dlstd. Rc Binus, Public 
Trustee v. Ingle, [1029] 1 Oh. 677. 

1873. Add. A nnotation : — Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691, 

1873a. .] — There is no such obligation, 

according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father ; therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself &; her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence.— Bknnet v. Bennkt 
(1879), 10 Ch. I). 474 ; 40 L. T. 378; 27 
W. R. 573. 

AniUitation : — Refd. Re, Onno, Evans v. Maxwell (1883), 
50 L. T. 51. 

1873b. .] — (1) No presumption arises in 

cases of dispositions in favour of cliiUlren by 
a mother unless .slie has placed herself in 
loco parentis tow^ards thorn, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, subsequently on the daughter’s 
marriages covenanted in her daughter’s mar- 
riage settlement to p/iy a similar amount to 
the trustees th(*reof, & later by codicil 
recited the appointment of a cortaiu sum by 
the wdll : — Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, the codicil was not inconsistent 
with such a view.- hV? Ware, Rc Rouse, 
Ware v. Rouse (1926), 70 Sol. Jo. 091. 

1878. Add. Annotation : — As to (3) Refd. Re Binns, 
l*ublic Trustee v. Inglo, 11929] 1 Ch. 677. 

Ig94.a. Funds transferred by trustees — In pur- 

suance of appointment & surrender of life 
interest.] — Funds transferred by the trustees 
of a marriage settlement to a son in pursuance 
of an appointment, in his fav(nir made by his 
father in exercise of a special power of 
appointment amongst his children tSo of a 
surrender of the father’s life ird.erest, are 
not money or ]>roperty by way of advance- 


aoceptod by the tru^t ro., declared 
certain trusts upon which the lanris 
were to be held. P.'s wife was to have 
a life interest In three of the parcels 
conveyed. & certain other benefits, 
& at her death the property was to be 
distributed among P.*b children ; this 
life Interest was to be in lieu of dower 
In all P.'s lands. On Feb. 21, 1921, 
P., by letter, requested the trust co. 
Ur sto a declaration of trust to the 
eftect that it held one of the parcels 
of land conveyed to it, in which the 
wife was given a life interest, in trust, 
for payment to an Investment society 
of 17,500 “ which pays oil the loan on 
stock for that amount held by my wife,” 
& this the trust 00 . did. By P.*8 will, 
made on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. Sc trustee. The 
wife took nothing under the will. P. 
died In July. 1921. In Jan. 1923, 
the trust 00 . made a mtge In favour of 
an assurance 00 . upon three of the 
properties In which the widow claimed 
a 1^ estate, to secure repayment of 
a large sum of money which was 
advanced to the trust 00 . & which the 


trust Cl), applied In pnylng oIT loans 
mailo to 1*. In an action by the widow 
against the assurance co. for a declara- 
tion as to her rights imilor the trust 
deed & declaration Sc tor other relief : — 
Held : pltf. having taken & continued 
In poBHosslon of the properties in which 
she claimed to have a life Interest, had 
elected to take the benefits given to 
her by the trust deed Sc declaration, Sc 
waa. therefore, tenant for life of the 
three properties referred to. — P urdom 
r. NoRniERN Life Ass'oe Co. of 
Canada. 119281 4 D. L. R. 079 : 03 
O. L. R. 12 ; ajfd. sub nom. Fidelity 
Trust Co. of Ontario v. Purdom & 
Northern Life Abscb. Co. of 
Canada, 11930} S. O. R. 119; 1 

D. L. R. 1003.— CAN. 

PART XI, SECT. 1. 

1743 I. SatisfcKtion (U fined.] — Satis- 
faction is the donation of a thing, with 
the Intention, either expressed or 
Implied, that It la to be taken, either 
wholly or In part. In extinguishment of 
some prior claim of the donee. The 
dootrlne has no application to oases 

9Q 


where the prior portion hfw adually 
b(3en traiiBforred or i»aid. 

One whose life was Insured asslgnod 
to hlH HOn a portion of the Insurance 
moneyH $1,000. in ’oiiHideratlon of an 
undoH-akliig by tbe sou to advance 
from time to time moneyn necessary to 
pay parts of the prenilunis. Subso- 
quently tho Insured made his will by 
which ho gave to his son $1,000 ” out 
of the money payable at my death out 
of my life Insurance policy ” : — Held : 
tho II ,000 given by the will could not 
l>o regarded as a satisfaction of tbe 
$1,000 assigned to tho t^on. — lie Maukh 
(1921), 64 D. L. R. 516 ; 50 O. L. R. 
473.— CAN. 

PART XI. SECT. 3. SUB-SECT. 2.— 

A. (a). 

sr. By payments tf> legatee — In 
iesiatm'a lifetime.] — Held : a sum of 
money paid by testator to persons to 
whom lie had bcqueiithed ono-half 
of hie effects, was an anticipated pay- 
ment of their provision, Sc net a 
donation. — B uchanan v. Crawford 
(Mollison) (1824), 2 Sh. So. App. 445. 
—SOOT. 
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ment paid to the son by the father within 
Administration of Estates Act, 1926 (c. 23), 
s. 47 (1) (iii), & are not liable to be brought 
into accoimt in or towards satisfaction of 
that son's share in the estate of the father 
upon the father’s death intestate. Even 
assuming the life interest of the intestate in 
the appointed share of the settlement funds 
surrendered by him to the appointee to be 
money or property paid by way of advance- 
ment within clause (iii) aforesaid, in view of 
the fact that the value of that life interest 
to be brought into account under that clause 
has to be reckoned as at the date of the death 
of the intestate &; therefore could be of no 
value, the surrender could have no effect 
upon the proposition first above stated. — 
Re Reeve, Reeve v. Reeve, [1936] Ch. 110 ; 
104 L. J. Oh. 101 ; 162 L. T. 254. 

1805a. .] — Re Ashton, Sier v. Ashton (1934), 

78 Sol. Jo. 803. 

1912. Add, Annotation : — Refd. Re Vaux, Nichol- 
son V. Vaux, [1938] Ch. 581. j 

After this case add : — 

.] — SeBy nowy Administration of Estates 

Act, 1925 (c. 23), s. 49 (a). 

1018a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — Bridges Hales (1729), 
Mos. 108 ; 26 B. R. 298, L. 0. 

1920a. .] — Bridges v. Hales, No. 1918a, ante. 

2006a. .] — The principle deducible from the 

dictum of the Ot. of Appeal expressed in Re 
Scotty Langton v. Scotty No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildi’en are not liable, upon 
claiming their deceased parents’ share, to 


bring into accoimt a debt owing by the parent 
to testator’s estate . — Re Binns, Publio 
Trustee v. Ingle, [1929] 1 Ch. 677 ; 98 
L. J. Ch. 307 ; 141 L. T. 91. 

2000. Add, Annotation : — Consd. Re Ashton, Sier 
Ashton (1934), 78 Sol, Jo, 803. 

2012. Add. Annotation: — Mentd. Chaney v. 

Maclow (1928), 97 L. J. Ch. 345. 

2046a. Although interest unpaid at date of 

death.] — A person, who borrowed £100 
carrying interest at 6 per cent, per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt : — Held : the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the creditor operated as a satis- 
faction of the debt, applied notwithstanding 
] that there was interest due &: unpaid in respect 
of the debt at the date of testator’s death. — 
Fitzgerald v. National Bank, Ltd., [1929] 

1 K. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 406. 

2047a. Bequest antecedent to debt.] — Roberts 

V, Bennet (1090), 2 Vern. 136 ; 23 E. R. 695. 

Annotation: — Refd. Northoote o. Northoote (1702), Colles 
287. H. L. 

2057a. Although interest unpaid at date of 

death.] — Fitzgerald v. National Bank, 
Ltd., No. 2046a, ante, 

2075a. .] — Re Shafto, Fawcett v, Shafto 

(1903), 48 Sol. Jo. 68, C. A. 

2102a. .] — Hobbs v. Taite (1738), West 

temp. Hard. 682 ; 25 E. R. 1096, L. C. 

Annotation: — Consd. Wallace v. Pomfret (1805), 11 Ves. 
542. 

2138. Add, Citation 3 Bro. C. C. 242. 

2188a. .]-— Kemp (Lady) v, Kemp (1671), 

2 Rep. Ch. 63 ; 21 E. R. 617. 

2224. Add, Annotations to (5) Refd. Vaux, 

Nicholson r. Vaux, [1938] Ch.5Sl. Generallyy 
Consd. Re Warren, Warren v, Warren, [1932] 
1 Ch. 42. 


for support of infant son — Provisum in 
oHU for support.] — -By a eeparation 
a^rreement tne husband agreed to pay 
the wife a certain sum per annum for 
“ support & otherwise *' of their child 
until it should become self-supporting 
or attain majority or leave the custody 
of the wife: & she agreed to accept 
said sum in full settlement of all olaims 
which she then had or might thereafter 
have for the support & otherwise of the 
child. By his will executed four years 
later, which disposed of all his property, 
the husband directed his tr^toes to 
pay the Income of the resloue of his 
estate *' towards the maintenance & 
education of ** said child “ during his 
minority *’ : — Held ; said provision in 
the will was in substitution for, & not 
in addition to, that in the agreement ; 
& the wife had on election between 
them, but was not entitled to both. — 
Rosa e. lioss, [19301 1 W. W. R. 375 ; 
2 D. L. R. 42 ; svb nom, Bose v. 
Fossum & Toronto General Trusts 
Co., 42 B. C. R. 272.-^AN, 


PART XI, SECT. 3, SUB-SECT. 3.~ 
C. 

1902 1. In respect of realty.] — DoEd. 
SnoRK V. Saunders (1842), 2 Kerr, 18. 
—CAN. 

PART XI. SECT. 4, SUB-SECT. 2.— A. 

2037 U. .] — A testator by 

his will, after dlreotlng the payment 
of oil his just debts, appointed F. to be 
one of his three exors. & trustees. & 
went on to declare that F. should ** be 
paid out of my estate the debt or sum 
ot money owing by me to him the 
amount of which the said F. will dis- 
close to my other trustees.” F. 
renounced probate & lodged with the 
exors. a 8tat(»nent of the amount of 
his olaim ; — Held : the words of the 
will did not oroate a legacy, but the 
testator's purpose was to acknowledge 
that he was mdehted to F. In an un- 
certain amount Sc that F. was entitled 
to payment of the sum which he 
named os owing, without further 
investigation or inaulry on the part 
of the exors. — Fitzpatrick o. Gilbert, 


Gilbert v, Fitzpatrioe, 22 Tas. L. R. 
29.— AUS. 

PART XI. SECT. 4. SUB-SECT. 8.— B. 

2069 I. Addition to annuity .] — Cole 
V . Cole (1838), 6 O. 8. 744.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— G. 

2102 I. Presumption of satisfaction 
refmttcd .] — A legacy to a creditor equal 
to or greater than the debt owing him 
by the testator is presumed to be a 
satisfaction of the debt, but this 
presumption will bo rebutted by slight 
circumstances, either appearing in 
the will or incident to the nature of the 
debt & of the legacy. A simple 
direction to pay debts is sufficient to 
rebut the presumption, a fortiori a 
direction, os in this instance, to pay 
debts & *' thereafter ” legacies. — 

Sparrow v. Royal Trust Co., [1932] 
1 W. W. R. 379 ; 40 Man. L. R. 211.— 
CAN. 

PART XI. SECT. 6. 

»j. Separation agreement providing 
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VoL ZX.— Bqaity. Cases 8880ar-8440a. 


Part XII. — Performance. 


2280a. .] — Re Ashton, Sier v. 

Ashton (1934), 78 Sol. Jo. 803. 

2291 • Add» Annotation : — FoUd. Re Ashton, Sier 
V. Ashton (1934), 78 Sol. Jo. 803. 

2294a. Covenant by tenant tor life— To pay money 
to trustees — Expenditure on improvement of 
trust property.]— The tenant for life under a 
settlement voluntarily expended monies in 


Part XIV. — Merger of 

2845. Add- Annotation : — Apld. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 

2848. Add, Annotation : — Apld. Symons v. 
Southern Ry. Co. (1935), 163 L. T. 98. 

2854. Add, Annotation : — Consd. Re Wai wick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

2867a. .] — Norfolk v, Gifford (1690), 

2 Vem. 208 ; 23 B. R. 735. 

2373a. .] — Where under a marriage settle- 

ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, the usual trusts 
for the issue of the marriage, w’tl) a gift over 
in default of issue, which event as 

the wife should by deed or will Mpporr i with 
an ultimate trust for next of kin, A the w'Jo 
died & her will operated as an exercise of ty ;0 
power of appointment in the husband’s 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests : — Held : 
there had been no merger of the husband’s 


erecting necessary buildings on the trust 
property. He also paid the expenses of the 
investment of the trust funds in land : — 
Held : his exors. could not set off this outlay 
as a satisfaction pro tanto of a covenant, on 
his part, to pay £3,000 to the trustee of the 
settlement. — Horlook v. Smith (1863), 17 
Beav. 672 ; 23 L. J. Ch. 962 ; 22 L. T. O. S. 
232 ; 2 W. R. 117 ; 61 E. R. 1167. 


Estates and Charges. 

life estate in the reversion, because the two 
estates were not coterminous, an estate 
might come in<;o existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage. — Re Chance’s Settlement 
Trusts, Chance v. Billing (1918), 62 Sol. Jo. 
349. 

2379. Add. Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 

2395. Add. Annotation : — As to (2) Dlstd. Re Silva, 
SUva V. Silva, [1929] 2 Ch. 198. 

2397. Add. Annotations : — As to (2) Consd. Re 
Chesters, Whittingham v. Chesters, [1934] 
W. N. 174. Folld. Re Chesters, Whittingham 
V. Chesters, [1935] Ch. 77. 

2399a. .] — When a tenant for life in remainder 

pays off a mtge. on the property the mtge. is, 
in the absence of evidence of a contrary 
intention, kept alive for his benefit. — Re 
Chesters, Whittinuham v. Chesters, [1935] 
Oh. 77 ; 104 li. J. Ch. 65 ; 152 L. T. 210 ; 78 
Sol. Jo. 634. 

2419. Add. Annotation : - Ah to (3) Consd. Re 
Warwick’s SoMleineut ’J’l'iists, Grovillo Trust 
Co. V. Grey, [1938J (Jh. 530. 


Part XV. — Subrogation. 

2424. Add, Annotation : — Refd. Page v, Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


Part XVI. — Penalties and Forfeiture. 

2440. Add, Annotation : — Expld. Mussen v. Van | 2440a. Provision for retention of instalments.] 

Dieman’s Land Co., [1938] Ch. 253. | “-By an agi erment in writing dated Nov. 2, 


PART XII. SECT. 8, SUB-SECT. 2. 

•k. Failure to pay emdrOndions — 
Joifd venture — Wh^her abandonment.] 
— Dadson V, Grest & Grest, (1928] 
1 D. L. H. i79 ; [1928] 1 W. W. li. 
286 22 Saek. L. R. 253.— CAN. 

PART XIIL SECT. 3. 

tv. OenercU rule,] — In order to 
marshal, not only must there be two 
creditors of the tame person, but one 
of them must have two funds belonglugr 
to the tame x>erBon to which he can 
reeort. — Botal Bank op Canada v 
IZEN, [1921] 2 W. W. R. 929.— CAN. 


PART XIV. SECT, 2. SUB-SECT. 1. 

Bk. Merger not beneficial .] — To pre- 
vent tbe morger of a charge In the 
inheritance of the estate upon which it 
is <ihancfed t here must, in the absence of 
evidence of intention, be either oxistlnjr 
(di-cnmstaiices, or at least a reatsonahic 
probability of their occurrence, in 
wtvieh it would be to th(- advantOKO of 
the owner of the charffe & of the estate 
to preserve their separate exJstanoo. — 
He Alexander’s Estate, 11938] I. R. 
2.3.- IR. 

PART XV. 

2424 J. Definition ,] — As a general 
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rule the doctrine of subrogation does 
not apply In favour of a party who has 
not paid money or given something In 
satiraactlon or extinguishment of a 
security, olaim, or demand, or partly 
so, or who has not paid something by 
way of getting in a security, or the like. 
— <j<:>uiwoLLK.4 V. FooKES (1889), 16 
O. R. G91.— CAN. 

8X. Whether doctrine applicable to 
volunteer paying debt .] — Subrogation is 
never applied In aid of a mere volunteer 
who pays the debt of another. — 
Campbell Aoto Finance Co., Ltt>. v. 
Warren, [1933] O. R. 774 ; 4 D. L. It. 
599.— CAN. 



Cases 2440a— 2564. Enolish and Empiee Digest Supplement, 


1927, pltf. agreed to purchase from defts. 
land in Tasmania for the sum of £321,000, 
the money to be paid by instalments as 
therein set forth & on dates therein stated. 
Time was made of the essence of the contract. 
By clause 12 it was agreed that if pltf. made 
default in paying any of the instalments 
defts. could rescind the contract & that 
thereupon all moneys already paid by the 
l)urcha8er should be absolutely forfeited to 
defts. It was also a term of the contract 
that on the payment of certain moneys defts. 
would convey to pltf. two named blocks of 
land. In May, 1930, defts. conveyed to 
pltf. the two blocks of land, the value of 
which was taken to bo £99,300. Pltf. had then 
paid to defts. sums amounting to £139, .500, 
leaving a difference of £40,200. Subse- 
quently pltf. failed to pay an instalment of 


£37,500 falling due on May 2, 1931, & by 
letter dated May 4, 1931, defts. gave him 
notice, pursuant to clause 12, that they 
rescinded the contract. By letters dated 
Mar. 15, 1933, & Sept. 9, 1936, pltf. demanded 
payment of the £40,200. This demand defts. 
refused to comply with. Pltf. then brought 
this action : — Held : the retention by the 
defts. of the £40,200 was not in the nature of a 
penalty, &> in view of the terms of clause 12 
it was not unconscionable on the part of 
defts. to retain the £40,200. Action dis- 
missed. — Mussen V . Van Diemen’s Land 
Co., [19381 Ch. 253 ; [1938] 1 All E. R. 210 ; 
107 L. J. Ch. 130 ; 158 L. T. 40 ; 54 T. L. R. 
225 ; 82 Sol. Jo. 35. 

2459. Add. Annotation : — Consd. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 253. 


Part XVII. — Equitable Relief in Cases of Fiduciary Relationships. 

Sect. 1.— THE FIDUCIARY CHARACTER. 2478a. Agreement to form club— One party to 

* engage other as secretary.] — Mitchell v. 
(P* ^21.) Alexander (1935), 79 Sol. Jo. 381, 0. A. 


Part XVIII. — Equitable Defences. 


2483. Add. Annotation : — Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

2489a. .1 — WiTALLEY V . Wh alley (1800), 2 

De G. R & J. 310 ; 45 E. R. 041, L. JJ. 

2490. Citations .-—For “ 3 Bro. C. C. 646 ” read 
“ 3 Bro. C. C. 039, n,” 

Add. Annotation : — As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

2497, Add. Annotation: — to (1) Held. Weld v. 
Petre (1928), 97 L. J. Ch, 399. 

2512. Add. Annotations: — to (4) Consd. Weld 
V . Petre (1928), 97 L. J. Ch. 399. Refd. 
Anchor Trust Co. v. Bell, [1920] Ch. 805. 

2513. Citations : —For “ L. R. 5 C. P. 221 ” read 

' L. XV. O X . KJ . 

Add. Annotations : — As to (2) Apld. Weld v. 


Petre (1928), 97 L. J. Oh. 399. Refd. Anchor 
Trust Co. r. Bell, [1926] Ch. 805. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2521. Add. Annotations : — Consd. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotations: — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2527. Add. Annotations : — Refd. Jones Waring 
Gillow, [1920] A. C. 070; Queen Anne’s 
Bounty v. Blacklocks’ Executors, [1934] 1 
K. B. 599. 

' 2552. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 

* 2554. Add. Annotation : — Refd. Douglass v. Llovds 
Bank, Ltd. (1929), 34 Com. Cas. 203. 


PART XVI. SECT. 1. SUB-SECT. 2.— A. 

2428 I. fVhat is a pev/ilty — Goods 
delivered under hirt-purctuise agreemenl 
— Jtiqhi to seiae gnmis on failure to pay 
instalment .] — A hlrt^-purcbase agree- 
rolattiiff to a motor track provided 
for payment in nine monthly iustah 
menla. The hirer could become the 
owner of the truck on payment In full 
of the Instalmonte & a rupee extra. 
On failure on part of the hirer to pay 
any Instalment as It heoara© due, the 
owner was entitled to selwi the tniok 
& credit Its value as against the amount 
due, but subject to a condition that the 
owner In no ease would credit the hirer 
with more than the amount still due 
on the contract : — Held : the clause 
of the agrroement which enabled the 
owner to seize the truck, & keep it 
without making any payment to the 
hirer even though tJhe value of the 
truck may be very greatly In excess 


of the amount due under the agree- 
ment, was a stipulation by way of 
penalty wliJch the ct. can relieve 
against \indor Contract Act, s. 74. — 
Maunci Ba Oh V. Motor House Co. 
(1929), I. L. R. 7 Ran. 431.— IND. 

PART XVI. SECT. 1, SUB-SECT. 2.— C. 

•w. Diacofuni for prompt paymmi .] — 
Held : a penalty, & relief granted. — 
COI/3ROVB V. Gundy (1914), 28 W. L. R. 
731 ; 17 D. L. R. 45.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— D. 

1 1. .] — In the case of a 

sale when the oondltlons are that the 
purchaser shall forfeit the money 
which be has paid If he makes default 
in any future payment, the ot. wiU 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 


tions of the vendor, In order to expose 
the purchaser to forfeiture. — Rt Stan- 
ley & Bunting, [1924] 3 D. L. R. 
599 ; 5 O. B. R. 18.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 1. 
sz. Penalty bring reservation only of 
existing legal right — Relief not granted.] 
— Boland v. MoCarboll (1«76), 38 
U. C. R. 487.— CAN. 

PART XVIII. SECT. 4, SUB-SECT. 4. 

B. 

2579 i. Rescission on ground of 
fraud .] — Where deft, raises a defence 
of fraud & misrepresentation, the ct. 
will not grrant him relief if be has been 
guilty of laches. On discovering the 
fraud or misrepresentation it is the 
duty of deft, to repudiate the trans- 
action Immediately. — Meiklejohn v 
Hugo, [1924] 1 D. L. R. 272.— CAN. 
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Vol. XX.— Equity. Cases 2687a-2713a. 


Part XIX. — Ne exeat regno. 

2637a. .] — A,-G. i\ Mucklow (1815), 1 cannot have a writ of 7 i€ exeat regno against 

Price, 289 ; 145 E. R, 1405. a debtor of testator, on the ground that he 

colludes with the exor. — Graves r. Griffith 
2667a. Not residuary legatee.]— A residuary legatee (1820), 1 Jac. W. (M6 ; 37 B. R. 514, L. 0. 


Part XX. — Quia Timet Actions. 


2702a. Nature of action.] — A quia timet action is 
a proceeding by which the ct. Is enabled to pre- 
vent its jurisdiction from being stultified. — 
Re Anderson-Berry, Harris v, Griffith, 
[1928] Ch. 290 ; 97 L. J. Ch. Ill ; 138 L. T. 
354, C. A. 

2703. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 

2705. Add. Annotation • — Consd. Graigola Merthyr 
Co. V. Swansea Co -pn., [1928] Ch. 235. 

2705a. Threatened Injury to property by water- 
works.] — It is open to the owners of pro- 
perty tlireatened with injury by .authorised 
waterworks to bring a quia tirnet actif)n to 
restrain the undertakers from doing an act 
which threatens to injure such property. — 
Graigola Merthyr Co., Ltd. v. Swansea 
CORPN., [1928] Ch. 31; 97 L. .T. Ch. 129; 
43 T. L. R. 000 ; 71 Sol. Jo. 081 ; affd, on 
another point, 11928] Ch. 235, C. A. ; 11929] 
A. C. 344, H. L. 

2710. Add, Annotation : — Consd. Peech T>. it i 
(1930), 99 L. J, K. B. 537. 

2712. Add, Annotations : — Consd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 
Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Oh. 358. 

2713, Add, Annotations: — Refd. Re Ji.arrington 
Motor Co., Ex p, Chaplin, [1928] Ch. 105; 
Hood’s Tru§tees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 703. 

2713a. Threatened disclosure of confidential In- 
formation.] — The manager of deft. cos. en- 
deavoured by dishonest means to procure 
for his cos. information to wdiicli they Jiad 


no right whatever. ITc had attempted to 
secure this information from employees of 
pltf. CO., but the attempts were unsuccessful. 
Tiicse employees were under stringent service 
agreements, prohibiting them from disclosing 
confidential matters. Plifs. So defts. were 
interested in t-elevision, pltfs. were a 
research co., going through the preparatory 
stages in ordcT to p(n‘f«'cb rond(T commercial 
a method of television which had not yet 
rf‘ached a comnuTcial stage. TJie disclosure 
of the information to (lefts, would have 
caused pltfs. irreparable damage. Pltfs. pro- 
I)ared a draft leUer complaining of these 
matters, which was shown to defts., &. the 
latter promised that the attempts sliould 
cease ; but whatever wns done proved quite 
ineffective to stop such attem[)ts. Pltfs. 
then issued the writ in t his action asking for 
an injunction to rcstreiu defts. & their 
servants & ngfmls fi'om mal^ung siudi 
attempts: — Held: (I) it hiring proved that 
deft s. through tlaur maniiger w(Te wrongfully 
(‘nd(‘av()iirmg to p(Tsuado ern] >J(>yccK of pltfs. 
to disclose informntion, A t/liat such dis- 
closure would (\ause iiTe])ai'afdo damage U) 
])ltfs., tlie latter were (‘ntitliMl to the injunc- 
tion aski'd for, altljougli sinrh attempts had 
becui wholly urisucc(‘ssfijl : (2) pltfs. were not 
under any duty to take a-ny further steps 
before issuing the wait i)i this action ; (3) it 
was no answer to the claim h>r an injunction 
that tlie manager who made tlio atXmnpts 
was now (rinployed by defts. in a dilTerent 
capa(!ity. TIk? imj>ortant fact was that he 
was still in their employment.— Scoru ion Y, 

J/ri). i;. Traub, [1937] 4 All E. R. 279; 81 
Sol. Jo. 981, C. A. 
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VoL XXI. Cases 1— 27a. 


ESTATE AND OTHER DEATH DUTIES. 

Part I. — In General. 

1. Add. Annotations :—Aa to (1) Reid. Straits Settlements Comr. of Stamps w. Ooi Tjong Swan, [1933] 
A. C. 378. As to (2) Reid. A.-G. v. BelUios, [1928] 1 K. B. 798. 


Part II. — Estate Duty. 


19. 


22a. 


Adds Annotation : — Generally, Refd. Re 
Prerit^, Sturges v. Previt^, [1931] 1 Ch. 447. 

.] — Testator bequeathed “ B. 

House & contents ” & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate/’ C. having died, 
was succeeded as tenant for life by T>. : — 
Held: (1) on the death of C., the pr'«jt...i'ty 
which passed was the right to enjoy ‘he 
benefit of the annual sum, & the case fell 
within 1894 Act. s. 1 ; (2) the principal value 
of the property should be ascertained under 
sect. 7 (6) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, wiiich should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premium.s 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Re Cassel, Public Trustee v. Mount- 
batten, [1927] 2 Ch. 275 ; 96 L. J. Ch. 483 ; 


137 L. T. 785 ; 43 T. L. B. 743 ; 71 Sol. Jo, 
804. , , 

Annoiatians :~-A3 to (t) Consd. lie Norfchdiffe, Arnholz t>. 
HiideoD, [1U2()] 1 Ch. 327; Chrlsdo t’. Lord Advocate, 
(I93G] 1 All E. 11. 413. Ad to (2) ReM- T. H. ComrB V. 
Grossinaii, I. li. CoinrH. v. Miuin, [193U1 1 All E. 11. 7 (12. 

26. Add, Annotations : — As io (1) Consd. A.-G. v. 
Llewelyn, [1935] 1 K. B. 94. Refd. De 
Trafford V. A.-G., { 193.5 1 A. C 280; Scott v. 
I. B. Comrs., [19371 A. V, 174. As in 
(3) Consd. Adamson v. A.-G. (1932), 102 L. J. 
K. B. 129. aenerally, Refd. I. B. C[»rnrs. v, 
(A'ossman, 1. B. Comr.s. v. Mann, [1936] 1 
All E. B. 762. 

27. Add, Annotations :~ -A s to ( i ) Apld. Re Ci^sel, 
Public Trustee v. Mountbatf en, [1927] 2 Ch. 
275. Folld. De Trafford v, A.-G., [1 935] A. C. 
280. Appld. Chrisf.ie v. Lord Advocate, fl9361 
1 All K. B. 443. Consd. A.-G. v, Burrell 
(1935), 153 L. T. 393. Held. Parr v. A.-G., 
[1926] A. C, 239; Burt<‘ll A. Kinnaird v. 
A.-G., [1937] A. C. 286. As fo (5) Consd. Farr 
V, A.-G., [1926] A. C. 230 ; Adamson r. A.-G. 
(1032), 102 L. J. K. B. 129 ; L B. ComvH 
V. (jrosBinan, I. B. (’omrs. v. Mann, [1936] 

1 All E. B. 762. Refd. A.-G. v, Idoyds 
Bank, Ltd. (1934), 151 L. T. 208; Hcott y. 
1. B. Comrs., (1935] Ch. 240 : A.-G. v. l.loyd s 
Bank, Ltd., [1935] A. C. 382. (Imerally, 
Refd. lie NortholilTe, Arnhnl’/. v. Hudson, 
[1929] 1 Ch. 327. 

27a. Interest passing Iree Irora liability to pay 
annual sum.] — At the date of Uie order of tlio 
Chancery Div. hereinafter nientioned nn 
estate of great value conBieting of real 
property, invested funds, A policies tu 
insurance was by a deed of resettlement « 


PART n. SECT. 8, SUB-SECT. 1.— A. 

d I. ,] — A testator directed his 

trustees to divide the balance of the 
annual income of his estate into ten 
equal shares, & (inter alia) to pay one 
such share to eac n of his four daughters 
during their respective lives, & further, 
on the death of any daughter leaving 
issue, to apply her share for her Issue. 
Testator further directed that, after 
the death of his widow, the amount 
payable In respect of each of these 
shares was not to exceed £600 -per 
annum. One of the four daughters, 
who survived testator, predeceased 
his widow leaving issue. At the time 
of the daughter’s death her one -tenth 
share of income amounted to £2,800 
per annum. The trustees having been 
assessed to estate duty upon one-tenth 
of the trust estate, they & the 
daughters ezors. petitioned for recall 
of the aoBeesment. Pet^onors main- 


Jned that, on the daughters death, 
pofisirig of property, within Finance 
ot, 1894, fi. 1, had taken place. & 
lat, the daughter’s interest In Ineoino 
^iug restrietable upon the widow s 
vath to £600, the -prlnelpal value of 
10 property passing on h'-r death fell 
) be estimated, under sect. 7 U) of the 
ct, upon on actuarial b^Is ; U eld : 
iO case was one in which property 
issed on the death of the daughter 
ithln sect. 1, & the property wbieb 
assed was the property which pro- 
uced the one-tenth share of the Income 
hich she enjoyed Immediately befoie 
er death, & which immediately 
lereafter became applicable for the 
eneflt of her issue, no account falling 
3 be taken of tho circumstance that 
le benefleiariee' interest in the 
roperty was restrietable on the death 
t testator’s widow.-— D undkrdaijb 8 
ausTBBa V, Inland Rkvienuk, [1936] 
. O, (H. L.) 20.— BOOT. 

1 


sa. Licenre — d' interest in licensed 
remises.) —The Interest of a dor’oased 
ei*soD In the hUHlnesH carried on In 
censed premises Joasod from him ec 
1 tho license thereof 
dtbln J^eaih Duties Act, 1009, s. o, 
D tho value of which his estate is 
able for payment of estate duty oyer 
: above the amount of the valuation 
liide under Valuation of Land Act, 
908.— Be Gilmku, Public Truhtkk 
. Stamp Duties Comr., 11929) 
L Z. L. 11. 61.— N.Z. 

Bb. Provincial hovAs exempt from 
^mxxsaion duty.) — Alticrta provincial 
londs, exempt from succession duty, 
nuHt bo included In the net value of an 
(State in order to arrive at the per- 
lentage of duty payable by any 
lenellclary, but such Inclusion does not 
nake the amount of the l)onds subject 
A> snc/cessiou duty . — Re 
19281 3 1). L. B. 106 ; 119281 2 W. W. 
R. 66; 23 Alta. L. R. 621.— CAN, 
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two private Acts of Parliament vested in 
trustees for the life of Sir H. P. de T., the late 
baronet, to uses for raising £260,000 for 
portions for the late baronet’s younger 
children & subject thereto to the use of Sir 
H. E. de T., the present baronet, for life 
with remainder to nis first & other sons in 
tail male ; & it was provided that the annual 
income of the estate should during the life 
of the late baronet be held & applied by the 
trustees in making certain payments 
among them a payment of an annual sum of 
£8,000 to the present baronet during the joint 
lives of the late baronet & the present 
baronet ; furthermore, the present baronet 
was authorised to charge the estate with 
sums amounting to £60,000, not to be raised 
or paid during the life of the late baronet. 
The late baronet exercised to its full extent 
his power of appointing portions for his 
younger children by various deeds poll 
charging the estate with various sums to be 
raised & paid after his death. The present 
baronet borrowed from the trustees sums 
amounting to £60,000 &, in pursuance of the 
authority above mentioned, charged the 
estate with payment thereof after the death 
of the late baronet. By an order of tfie 
Chancery Div. dated July 28, 1928, & 
referred to above, the trustees were em- 
powered to raise & pay in the lifetime of the 
late baronet the two sums of £250,000 & 
£60,000. At some tinu after Aug. 15, 1928, 
the £250,000 was accordingly raised & paid 
as portions to the younger children of the 
late baronet, & the £50,000 was treated as 
repaid to the trustees. On Jan. 10, 1929, the 
late baronet died. On an information by 
the A.-G. claiming estate duty at the appro- 
priate rate under Finance Act, 1894 (c. 30), 
s. 1, in respect of the princijjal value of the 
estate as property passing on the death of the 
late baronet, including the sums of £250,000 
& £50,000 as property deemed to havc% passed 
thereon under Finance Act, 1900 (c. 7), s. 11, 
as amended by Finance (1909-10) Act, 1910 
(c. 8), 8. 69 (1), the tru.stees contended that 
they were entitled to deduct from the estate 
alleged to pass: (1) a principal sum sufficient 
to produce a yearly sum of £8,000, being the 
yearly sum payable to the present baronet 
immediately before the death of the late 
baronet; (2) the two sums of £250,000 & 
£50,000 mentioned above ; — Held ; (1 ) the pro- 
perty passing on the death of the late baronet 
included the principal sumsufficient to produce 
the yearly £8,000 inasmuch as the yearly 
sum ceased to be payable on the death of the 
late baronet ; (2) the sums of £250,000 & 
£50,000 fell within the words of the 1900 Act, 
s. 11, as amended by 1910 Act, s. 69 (1), 
being sums in which the trustees had an 
interest limited to cease on the death of the 
late baronet, w^hich had been surrendered 
within three years before the death for the 
benefit of persons entitled to an interest in 
reversion, & which therefore were deemed to 
pass on the death of the late baronet. — D b 
Trafpord V. A.-G., [19351 A. C. 280 ; 104 
L. J. K. B. 390 ; 153 L. T. 17 ; 61 T. L. B. 
298 ; 79 Sol. Jo. 194, H. L. 

Annotaiion: — As io (1) Reid. Burrell & Klunaird tj. A.-Q., 
[1937] A. 0. 286. 

27b. Restricted estate under protective trust — 
Lands passing to tenant in tail.]— -By a deed 


of settlement made in July, 1889, the Fifth 
Earl of C. & his eldest son settled the C. 
Estates to the use of the eldest son as tenant 
for life with remainder to the use of his sons 
successively in tail male & in default of such 
issue to the use of the second son of the said 
Fifth Earl for life with remainder to the use 
of his sons successively in tail male with 
remainders over. In 1893 the Fifth Earl 
bought the life estate of his said second son, 
& this interest was conveyed to trustees their 
heirs & assigns for the life of the said second 
son upon discretionary trusts in favour of the 
said second son, hLs wife & his children or 
remoter issue &, subject to this trust, upon 
trust to accumulate the surplus of the rents 
& profits, invest it, & apply the proceeds in 
discharging debts or incumbrances upon tlie 
estates, with a proviso limiting the duration 
of this trust. In 1908 the eldest son of the 
Fifth Earl died. In 1910 the only son of that 
son died. In 1915 the I^th Earl died & was 
succeeded by his said second son as Sixth 
Earl & the life estate of the Sixth Earl 
became an estate in possession. In 1933 the 
Sixth Earl died & was succeeded by his only 
son as Seventli Earl & tenant in tail male in 
possession of the estates: — Held: estate 
duty became payable on the death of the 
Sixth Earl when the property passed to the 
Seventh Earl & his estate became an estate 
in i)ossession instead of an estate in 
remainder ; he then becam® entitled to 
receive the whole income of the property 
which was formerly applicable for the benefit 
of the objects of tlie discretionary trust, 
it mattered not that he w^as himself one of 
the objects of that trust. — Sco'n’ &> Coutt.s 
& Co. V. Inland Revenue Comhs., [1937] 
A. C. 174 ; [1936] 3 All E. K. 752 ; 106 
L. J. Ch. 36 ; 156 L. T. 33 ; 53 T. L. R. 130 ; 
81 Sol. Jo. 12, H. L. 

Annotation: — Refd. Burrell & Klnnaird v. A.-G. [1937] 
A. C. 280. 

27c. Discretionary trust for payment to class — 
Death of member of class — Trust for payment 
to new class.] — A testator devised all his real 
property to trustees in fee simple upon trust 
in their absolute discretion to pay a yearly 
allowance of such amount as the trustees 
should think fit to his son H. for life or to 
pay or apply the same for the benefit of H. 
or his wife or children or other specified 
X)ersons & after the death of H. in trust for 
the first & other sons of H. successively in 
tail male ; & in default of such issue to pa^ 
to his son R. during his life a similar yearly 
allowance & after the death of R. in trust 
for the first & other sons of R. successively in 
tail male ; & in default of such issue as 

therein directed. The will contained a 
proviso that if any equitable tenant in tail 
should be bom in testator’s lifetime the 
interest of such person should be excised 
from the will, & the trustees should hold the 
property in trust to pay him a yearly allow- 
ance of such amount from time to time as 
they should in their uncontrollable discretion 
think fit, & after his death in trust for his 
fii’st & other sons in tail male. After certain 
other dispositions the will devised- the 
property in ultimate remainder to testator’s 
right heirs. Each beneficiary who should 
be entitled to an allowance was given power 
to appoint a jointure to his wife & to charge 
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the property with portions for his children. 
During the life of H. the persons who were 
beneficially interested in tlie discretionary 
trusts were H. himself, his wife, his sons W. 
& M. & his daughter G. After the death of 
H. the persons beneficially interested in the 
trust were W., his wife & his brother M. : — 
Held : on the death of H. the title to the 
beneficial interest in the property passed 
under Finance Act, 1891 (c. 30), s. 1, from 
the first named group of persons to the 
secondly named group, notwithstanding that 
certain persons were members of both groups. 
— Burrell & Kinnatrd v, A.-G., 11937] A. 0. 
286 ; [193G] 3 AU E. B.. 758 ; 100 L. .T. K. B. 
134 ; 156 L. T. SO ; 81 Sol. Jo. 96, 11. L. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the peisonal repre- 
sentatives of a deceased intestate teacher as 
property passing on the doatli of the teaclic^r, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent to dispo8 ‘ within Finance Act, 1891 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos^ or 
by will, or by both.-^A.-G. r. Quixley (1929), 
98 L. J. K. B. 652 ; 141 L. T. 288 ; 03 J. W 
227 ; 45 T. L. R. 455 ; 27 L. G. R. 693,0. A. 

Annotation: — Reid. A.-Q. v. Dickiiifion & IJurori, [11)37] 2 
All E. R. 485. 

35. Add, Annotation: — Generally^ Refd,. A •(;. i?. 
Llewelyn, [1935] 1 K, B. 94. 

36. Add. Annotation : — Consd. A.-G. v. Adauii ;a j 
(1932), 140 L. T. 358. 

37. Add, Annotations : — Refd. A.-G. v. Do Trafford 
(1933), 150 L. T. 21 ; Armstrong ?). Estafe 
Duty Cornr., [1937] 3 All \). R. 481; 7A 
Wliite, Skinner v. A.-G., [1938] 2 All E. R. 691 . 

39. Add. Citation : — 132 L. T, 704. 

After tins case add : — 

.] — now. Finance Act, 1930 

(c. 28), s. 39. 

40a. Liability to reduction in lifetime of 


annuitant.] — Testator by a trust disposition 
& settlement & codicils thereto, after pro- 
viding for his debts & other expenses & 
making other dispositions, directed his 
trustees to divide the balance of the annual 
income of the trust into ten equal shares & 
to pay five of these to his wife & one to each 
of his four daughters & his sister-in-law during 
their respective lives. Should any of his 
daughters die leaving issue, the share of 
income which would have been payable to her 
was to be applied for the maintenance & educa- 
f ion of her issue until t he youngest of them 
.should have attained the age of twenty years & 
thereafter should be i)aid in equal portions 
during tlioir lives to such of them only as 
were daughters. After certain otlu’r declara- 
fions lie further provided that after the 
death of his wife no beneficiary should 
receive more than £000 yer annum from the 
income of the trust & that the balancre should 
be otherwise disposed of as dirtict-c^d. 
Testator was survived by liis wife, his four 
daughters his sistt*r- in-law, & for a time the 
income of tlio trust fund belonged, & was 
paid, as to one moiety to the widow, as to 
one-tenth to the sister-in-law, & as to ono- 
t-enth to each of the four daughters. One- 
tcntli of the income of the fund amoimLid 
annually to £2,800. Mrs. N., one of tho 
four daughters, di('d leaving three children 
her surviving. At the date of her death her 
mothi'i* was still living: — Held: as Mrs. N. 
was immodiat-ely bolore lier death entitled 
to the income of one-ienth of tlio residuary 
(‘st.ate pi'oiierty whiih ])roduccd that income 
pas.sed on her di^ath under 8e(;t. 1 of 1894 
Act. — ("iiHisTJE 1’. Loud Advoiwi'E, [1936)] 
A. C. 569; [1936] 1 All E. K. '143; 105 
L. J. P. 0. 65 ; 154 L. T. 441 ; 8U Sol. Jo. 
381, IT. L. 

Annotation : — Refd. Inland Rovonuo ( Junirs. ??. OroflHn)an 
Inland Itovcnuo Comrs. v, Mann, | l!)30] 1 All E. R. 7(52. 

42. Add. Annotations : — Consd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605 ; A.-G. v. Llewelyn, 

1 1935] 1 K. B. 94. Refd. A.-G. v. Do Trafford 
(1933), 150 Ij. T. 24. 

4.2a. .] — De Trafford v, A.-G., No. 27a, 

ante. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 

45 li. By deed incompletely 

executed.] — Federal Comr. of Tax- 
ation V. Taylor (1929), 42 C. L. R. 80 ; 
3 A. L. J. 65 ; [1929] Argus L. R. 109. 
— AUS. 

BO. Gift made uHthin three years before 
death — Money spent on improving house 
— Whether gift to tei/e.}— A bufiband & 
wife, with their children, lived together 
iu a house which belonged to the wife ; 
each enjoyed a separate income. The 
husband paid to a builder with whom 
he had made contracts about £2,000 
for Improvements & repairs to the 
house, A few months later he died at 
the age of fifty -throe. It was found 
that the transaction was not entered 
nto with intent to diminish the valiio 
of the husband’s estate, but that the 
object w€w simply to Improve the 
family home in accordance with their 
mecins & station In Ufe ; & that there 
was no reason to believe that the 
msband would not enjoy the normal 
pan of life, or that ho would necessarily 
predecease his wife : — Held : the pay- 
ments did not oonstitnte a gift to the 
of the deceased within Death 
Duties Act, 1921, of New Zealand, 
88. 38, 39, so as to be deemed to be 


part of the husband’s estate for tho 
purposes of that Act. — F inch i\ 
St.vmp Duties Comh., [19291 A. C. 
427.-'N,Z. 

sd. Shares in company issued to 

children of deceased- Baymeni by com- 
pany's cheque cUHl^d to deceased'^ 
personal acG<mnt — sequent transfer 
of debits to children’s accounts — Be- 
transfer of debits to deceased’s account 
wUhin three years of death .] — Per- 
petual Trubteb Co. v. Comr. of 
Stamp Duties (19?9>, 29 S. U. 153 ; 
40 W. N, 68 ; reesd., 43 O. L. H. 247 ; 
30 S. K. N. S. W. 215 ; 47 N. S. 

VV. W. N. 108 ; (1930). Argus L. Li. 
33.— AUS. 

gf. Settlement-" Trust property 

not transferred to irustecs.] — In 1918 a 
resident in New Zealand hold mtges. 
& debentures securing £57,200, the 
deeds & certifiesates being In tho cus- 
tody of hfs agents, who managed his 
private affairs under a general power 
of attorney^, & kept accounts relating 
thereto. He wrote to them giving 
particulars of a settlement o? £30,000 
which he proposed to make on his 
children, & instructing them to take 
that sum from his capital for the trusts. 
Thereupon they debited his capital 
account with £30,000, & credited it 

3 


to a special trust nficount. By tho 
elect! of Hcttlornont, wlilch was ox<5Cute(l 
by all the necessary parties, the tnistees 
acknowledged tho receipt of tho 
.£30,000, & the trusts wore declared. 
No money, however, worf paid, nor any 
Hccmrltlcs transferred, to tho trustees. 
Further sums were sObtled in 1919, 
1920, & 1924, similar entries being 
made in the agents* books. Interest' 
at a flat rate was paid t(* tho beno- 
ilclarlos on tho sums settled on them 
respectively, the payments being made 
out of tho income received by tho 
settlor from tho swurltlos in his 
agents’ custody. ’J’hoBO socurltlea 
varied from time to time, but tho 
amount always exceeded that settled. 
Upon the settlor’s death in 1928, his 
estate was assessed to duty under 
Death Duties Act, 1921 (N.Z.), as 
Including the settled sums, less capital 
wliich more than three years before 
the settlor’s death had been paid out 
to two of tho beneficiaries under power 
in the settlements, 8c subject to an 
allowance for gift duty paid when the 
sums were settled : — Held : having 
regard to sect. 5 (1) of tho Act the 
assessment hod been rightly mode, as 
the settlements (x>uld not be treated 
as gifts perfected either by transfer 
of property or doclaration of trust; 
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47. Add, Annotation :^^enerally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. O. 477. 

48. Add. Annotation : — Reid. A.-G. for Ontario v. 
Perry, [1934] A. 0. 477. 

64, Add. Annotation : — Generally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. 0. 477. 

65. Add. Annotation : — Generally, Refd. A.-G. for 
Ontario v. Perry, [1934] A. 0. 477. 

69. Add. Annotation : — Aa to (2) Consd. Foscolo 
Mango & Oo. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

61. Add. Annotation : — Refd. Bird v. I. R. Oomrs. 

(1924), 12 Tax Cas. 785. 

63. Add. Annotation : — Folld. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

63a. Disentailing deed & resettle- 

ment.] — By a disentailing deed & a deed of 
resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.’s 
sons, & with ultimate remainder to E. The 
mother died in 1925, & estate duty w^ 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid U50 a month to A. & the balance of 
income to E. In 1926 A. died, unmarried, 
& estate duty was claimed : — Held : A., in 
executing the disentaUi ug deed & resettle- 
ment, had acted as a person “ competent to 
dispose of property ** within 1894 Act, 
s. 22 (2) (a), & the discretionary trust in his 
favour was a reservation by him of an 


“ Interest ” in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect, read 
with 1894 Act, s. 2 (1) (c), tiie property was 
deemed to have passed on A.’s death So estate 
duty was payable. — ^A.-G. v. Fabbbix, [1931] 
1 K. B. 81 ; 99 L. J. K. B. 605 ; 143 L. T. 
639; 46 T. L. R. 687, 0. A. 

Annotation : — Consd. A.-G. v. Burrell (1935), 163 L. T. 393. 

67a. Contingent succession — ^Accumulations.] 

By a deed, dated Mar. 1924, appointing 
trustees of a large sum of money, the settlor, 
who died in Mar. 1928, provided that during 
his life the income of the whole was to be 
paid or applied by the trustees for the benefit 
of ail or any of his children in such manner 
as he should direct, dt so far as any direction 
should not extend the income was to be held 
as an accretion to the capital of the settled 
funds. After his death the capital & income 
of the funds not already distributed were to 
be held in trust for his children living at his 
death in such manner as he should by deed 
or wiU appoint, & in default of appointment 
in trust as to two-fifths for his son. So the 
remaining three-fifths for equal division 
among l^s three daughters as tenants in 
common. The settlor made no direction by 
deed or will, So on his death the Crown 
claimed that the property the subject of the 
trust “ passed ” vrithin Finance Act, 1894 
(c. 30), s. 1, or that the children’s interests 
which arose on his death were interests pro- 
vided by the settlor within sect. 2 (1) (d), 
So that in either case estate duty was payable 
on the whole of the funds So accretions : — 


though a charge probably was created 
upon the eettlor'a capital It waa not 
a debt for which, by the terms of 
Beet. 9(2), an allowance could bo made. 
— Gould v. Stamp Duties Oomr., 
[19341 A. O. «9 ; 103 L. J. P. C. 25 : 
160 L. T. 162.— N.Z. 

8g. Larul transferred to children 

subject to partnership agreement.] — In 
1909 M., the owner of 35,000 acres of 
land In New South Wales on which 
he carried on the bnalnoss of a grazier, 
verbally agreed with his six ohlldron 
that thfereaftor the business should be 
carried on by him & them as partuere 
under a partnership at will, the busi- 
ness to be managed solely by M., & 
each partner to receive a spooiflod 
share of the prollts. In 1913, by six 
registered transfers in the form 
prescribed by the lloal Property Act, 
iOOO, M. transferred by way of gift 
all his right title & interest In portions 
of his laud to each of his four sons & 
to trustees for each of his two daughters 
& their ohilden. The evidence showed 
that the transfers were taken subject 
to the partnership agreement, & on the 
understanding that any partner could 
withdraw & work Ids land separately. 
In 1919 M. & his children entered Into 
a formal partnership agreement, which 
provided that during the lifetime of M. 
no partner should withdraw from the 
partnership. On the death of M. 
in 1929 the land transferred In 1913 
was included In assessing his estate 
to death duties under Stomp Duties 
Act, 1920-1931 (N. S. W.), on the 
ground that they were gifts dutiable 
under sect. 102 (2) (a), of that Act ; — 
Held: (1) the property comprised in 
the transfers was the land separated 
from the rights therein belonging to 
the partnership, & was excluded by 
the terms of soot. 102 (2) (a) from being 
dutiable, because the douees hem 
assumed & I'ctained possession tliereof, 
& emy benollt remaining in the donor 
was r^erable to the partnership agree- 


ment of 1909, not to the gifts ; (2) the 
transfers did not mention the rights 
of the partnership, & therefore under 
sect. 42 of Real Ih*operty Act, 1900 
(N. S. W.}, might in law give a title 
free from those rights, was not material, 
because the substance of the trans- 
action had to be ascertained, as lia- 
bility to taxation ought not to be based 
upon refinements but on clear words. — 
Munro V, Stamp Duties Oomr., [1934] 
A. C. 61 ; 103 L. J. P. O. 18 ; 150 

L. T. 145.— AUS. 

ik. Property subject of gift inter 
invos.]— 1936 (N. S.), c. 13, which 
subjects to taxation. Nova Sootia 

{ iropcrty taken as a gift, however 
ong before death. Is retroactive. — 
Ait’ornev-General for Nova Scotia 
r. Davis, [1937] 3 D. L.R. 673.— CAN. 

sm. .] — On the death of the 

donor of a gift infer vims subsequently 
to the death of the donee the gift 
forms part of the donee’s estate. — lie 
JBoyd, [1937] 4 D.L. R, 791.— CAN. 

PART II. SECT. 3. SUB-SECT. 2.— E. 

p i. .] — By on indenture 

T., who was entitled in tee simple to 
certain lands subject to certain leases 
then current, conveyed the lands to A., 
his daughter, for life, or imtil the 
happening of certain events, with 
remainder to her children, in oonaidera- 
tioD of covenants by her to make 
annufld payments to him & his wife 
during tiieir lives, & to indemnity him 
in respect of covenants contained in 
the unexptred leases. T. & his wife 
predeceased the daughter, & she 
died leaving children. Her life estate 
had not determined in her lifetime : — 
Held : the lands comprised in the 
indenture did ;aot form port of the 
dutiable estate of A. by virtiie of 
seot. 102 (2) ik) of ** Stamp Duties 
Act,. 1920-24,” The dominant words 
of that provision are ** under or by 
virtue of any agreement made by the 


deoeaiied,” 8c they mean that the pass- 
ing of the property shall proceed from 
the volition of deceased. — Anous v. 
Oomr. op Stamp Duties (1030), Argus 
L. R. 337 ; 4 A. L. J. 163.— AUS. 

■e. Reservation of life interest to settlor 
— On surviHng tPi/e.]— By a marriage 
settlement made in 1876, £30,000 was 
settled upon trust to pay the income 
to the settlor’s wife for life, after her 
death to the settlor for life, & after 
the death of the survivor upon trust 
for the children or remoter Issue as they 
should by deed Jointly appoint, or 
in the absenoe of a joint appointment 
as the survivor should by wUl or deed 
appoint. Sc in default of appointment 
for the ohlldren as therein provided. 
The settlor died In 1925, without having 
exercised the ioint power of appoint- 
ment, leaviti^ his wife Sc children him 
surviving. For the purpose of death 
duty under the Stamp Duties Act, 
1920-1924, of N. S. W. i—Held : as 
the settlement contained a trust to 
take effect ** after the death ** of the 
deceased settlor 8c in referenoe thereto, 
his property was to be ” deemed to 
include^* the property subject to the 
trust, without doauotlng the value of 
hla widow's life interest therein. — 
Rabbit v. Stamp Dutibs Oomr., [19291 
A. O. 444.— AUS. * 

if. Jointly with wife .) — In 1896 

a husband settled property in N. S. W., 
directing that the Income therefrom 
should be paid to his wife during their 
joint lives, 8c upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died to 1914^ & was survived by his 
wife : — Held ; the settlement contained 
a trust ” to take effect after his ” (the 
settlor's) ” death ** within Stamp 
Duties Act, 1898, of New South Wales. 
8. 68, & aooordingly upon the death of 
the settlor duty under that sect, became 
payable. — Thomson v. Stamp Durnes 
Oomr., (1929} A. a 450*— AUS. 
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Held : th© funds & ftccretious did not pass 
on the settlor’s death & estate duty was not 
payable in respect thereof under sect. 1, but 
that on the true construction of sect. 2 (1), 
the beneficial interest of each child of the 
settlor in the settled funds & accumulations 
to the extent to which the principal value 
of such beneficial interest upon the death 
of the settlor exceeded the actual value, if 
any, of the expectant beneficial interest of 
each child before such death was an interest 
accruing or arising on his death, Sc was, 
therefpre, to be deemed to bo property pass- 
ing on the death of the settlor, & that estate 
duty on the principal value of such exce.ss 
was leviable & payable accordingly. — Adam- 
son V, A.-G., [1933] A. 0, 257 ; *102 L. J, 
K. B. 129 ; 49 T. L. R. 169 ; sub nom. 
A.-G. V, Adamson, 148 L. T. 365, H. L. 


Jnnofa^^s Consd. A.-G. v. Do TralTord (1933). 150 L. T. 
24. Apld. A.-Q. V. Lloyds Bank, Ltd. (1934), 151 L. T. 
2G8. Ezpld. & Folld. A.-G. V. LloA'ds liaiik. Ltd., 
11935J A. G. 382. Consd. A.-G. v, Burrell (1935), 153 
Iv. T. 393 ; Scott V. I. It. Goiiirs., 119371 A. C. 171 : 
Hudson’s Settlement, Bruokes v. A.-G., [1938] 3 All K. H. 


67b. .] — By a deed of settlement the 

^ttlor caused to be issued to or transferred 
into the names of trustees certain shares in 
a CO. in trust for all such one or more of her 
cldldren or remoter issue, or the husbands or 
wives of the children or remoter issue, as she, 
the settlor, should by deed revocable or 
^revocable or by will appoint, & until & 
in default of appointment upon trust to 
divide the trust fund into three equal shares 
& appropriate one share to each of h or th**‘*e 
named children, but so that the three riu rs;s 
should be retained by the trustees upon the 
trusts therein declared. 

^ By a deed of appointment the settlor 
directed the trustees of the settlement to liold 
the trust fund in trust during her life to accu- 
mulate the income & after her death to 
stand possessed of the trust fund & accumula- 
tions in trust for her three named children 
in equal shares, but so that the share wliicli 
after her death was to be held for (jach of the 
said three children should not vest absolutely, 
but should be retained by the trustees upon 
timst during the life of each cliild to pay to 
him or her the income of his or lier share & 
aft^r the death of such child to hold that 
child's share in trust for the children or 
remoter issue of that child as he or she should 
appoint, & in default of such appointment in 
trust for all or any of the children of that 
child who being sons or a son should attain 
the age of twenty-one years or being 
daughters or a daughter should attain that 
age or marry if more than one in equal shares. 
There followed a hotchpot clause, & an 


accruer clause in case the trusts declared 
concerning the share of any child should fail. 
Finally, the deed reserved to the settlor a 
power of revocation by deed or will. The 
settlor died without having revoked the 
appointment. She left' her surviving the 
three children unmarried : — Held : the rule 
in Lassencc v. Tierney (1819), 1 Mac. G. 
551, applied to the settlement ; under it the 
three children took absolute & immediate 
interests in the trust fund (though liable to 
defeasance) «& nothing passed to them under 
it on file death of the settlor ^vitllin Finance 
Act, 1891 (c. 30), 8. 1 ; also, the life interest 
of each child was deemed to be property 
passing on the death of the settlor within 
sect. 2 (1) (d) of the Act, & the duty there- 
under was leviable on the excess, if any, of 
the value of the expectant life interest of 
each child after the death of the settlor over 
its previous value. — A.-G. v. Lloyds Bank, 
I/rD., [1035] A. C. 382 ; 101 L. J. K. B. 523 ; 
152 L. T. 577, IT. L. 

AmutfollitHs : CoDSd. Ii(’> JlodKon's Si*tl loinoiil , Bi'ookoH v 
A.-G., fl'.l3Sl 3 All B. It. 341. RoKd. A.-G. r. Jllokiusou 
Haroii, 119371 2 All B. It. 485 ; Scott v. I. K. OoinrH., 
11937J A. (J. 171. 

07 c, ,] — A settlor vested a trust 

fund in trustees upon trust that they should, 
if the income were suOiciont, pay the ch^ar 
yearly sum of £1,200 to S, dui'iug her life. 
During the joint lives of (.h<‘ settlor SC' H. the 
residue of tlie income was to he accumulated 
A form an iiccunmlaliorts fund. If tlio 

■ income of ties principal triist fund was at 
any time insuOiciont to pay H. £’,000 prr 
aiimmit the delitiiency was t-o be mad(5 up out 
of the capital or incom<'. of (:li(' accumulations 
fund. Afkir tlie death of tlu^ sottloi*, if S. 
survivcM] him, the armiml income of t h(^ 
accumulations fund wiih to be ))aid to S., 
<Sr. after the dc^ath t)f H. t he t I'ust fund A 1 lu; 
uccurnulation.s fund W(9'e suljject to a sp^K'la’ 
])(>wei* of appointment ,gi\s n t.<> H., A ind(9'jHilt 
of appointment for tin; children <»f H. Dy a 
.s<s;(md S(itth9nent the I 3 ‘sidue f»f the irujonie 
during the lib; of S. was given G.) the trushje. 
The settlor died in tin lifetiirn^ of H., A the 
<luost ion was as Ut the <^s».a,te duty payal)I(j on 
his death ; — Held : (1) the estatx3 duty ]aiy- 
a])hi in respect of the a(;(‘umul/itions fuTid was 
on tlie amount of the dilTereiK c betwisjii the 
values of the interests of H. in that fund imme- 
diately after A before the death of tlie settlor; 
(2) the above dilference was to be triiatiMl as 
an estatfi in itself A not aggregati’d with the 
settlor’s other property. — He liODSijN’H Set- 
TLKMENT, Brookeh V. A.-G., [193X1 (111. 916; 
[1938] 3 All K. K. 341 ; 107 1.. J“. (Jh. 361 ; 159 
L. 160 ; 51 T. ].. H. 929 ; 82 Sol. Jo. 522. 

72. Add. Annotation : — As to (2) Retd. Re Wilkin- 
son, Page V. Public Trustee, 11926] Bh. 842. 
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73 ii. .] — assured took out a 

Policy of assurance on his life in 1910. 
44® aaetoed the policy to a donee in 
J924. Thereafter he continued to pay 
the premiums until 1927 ; & he thus 
fourteen premiums before the date 
cf the assignation and four premiums 
1927 the donee 
}*ald the premiums falling due, seven 
in number, until the death of the 
j^’jnred In 1936. The Comrs. of 
inland ReTeuue imposed an assessment 
or estate duty on the donee in respect 
or four-elevenths of the proceeds of the 
Policy, being the proportion which the 
prezmums i^d by the deceased after 


the (bitt^ of (he asNiu:i,a.ti(>n !.or(‘ to tin* 
whole pixuniunis paid after that thiB^ : 

lieUi : estate duty was chai*geablo 
in le-spcct of four-twenty gifts only 
of the proceeds of the policy, being 
t he Tiroportion W'hfch the fotir picmf nnis 
paid by the deceased after the date of 
the assignation bore to the whf)lo 
premfnms, twenty-five in mimbor, 
paid under the policy since it was first 
taken out.- -Inzijevar ]P:^?TA7E« v. 
Lord Advocate, [1937 J S. C. 645. — 
SCOT. 

73 iil. .] — In 1916 a person took 

out a policy of assurance on his life, 
payable to his exors., adminLstratx^rs or 
assigns. In 1931 he assigned the policy 

K 


to trustees, dir(!(;tliig Ihciii to maintain 
the policy during his life, Sc on his 
denth 6) apply tlie pr(jccc(ls (a) in 
jiaying to his testu-mentary tru.stncs the 
anmunt nc(x>!flRary to scttlo the death 
duties payable by reason of his death. 
Sc (t>) in paying the rcHidiU! among his 
cbildrcn. On his death in 193.5 the 
net ptocefids of the policy amounted to 
k7 5,328 13.0 Id. Th(5 d(;ath duties 
exceeded tliin amount. Sc, accordingly, 
the whole proenndH were paid over to 
t h<; tyntamenUiry trustees. ’I’he Comrs. 
of Inland Revenue having assessed the 
said sum of £75,328 13s. 7d. for estate 
duty on the basis that It was property 
which, for the puri>08c of determining 
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76. Add. CUationa 94 L. T. K. B. 139 ; 132 
L. T. 717, 

Add, Annotation : — Generally y Retd. A.-Gr. v, 
Dickinson & Baron, [1937] 2 AJl E. B. 485. 

76. Add, Annotation : — Reid. A.-G. v, Llewelyn, 
[1936] 1 K. B. 94. 

80a. Assignment to donee.] — S. effected a 

policy on his life for £20,000 in 1910. In 
1926, having by then paid fourteen premiums, 
he executed a gratuitous assignment of the 
policy in favour of rosps. After the assign- 
ment S. paid the next four premiums, & 
resps. paid the remaining seven to the date 
of the death of 8. when the policy money 
was x^aid to resps. : — Held : the proceeds 
were liable to estate duty to the extent of the 
proportion which the number of premiums 
paid by the donor after the assignment bore 
to the total number of premiums paid during 
that x^eriod — namely, on four-elevenths of the 
policy money. — Loud Advocate v. Inzievaii 
Estatt:s, [1938] A. C. 402 ; [1938] 2 All E. K. 
424 ; 107 L. J. P. C. 66 ; 159 L. T. 97 ; 64 
T. L. R. 692 ; 82 SoL Jo. 372, H. L. 

90a. Trust established In England. ]-r- 

By his will, made in English form, testatpr, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised & bequeathed 

, his prox)erty, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
X)ossessed of the residue to pay the annual 
income thereof to his sons or son during their 
or liis lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at liis death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 


four new trustees of the will, three of whom 
were resident in England. Between 1913 A 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
&; two infant sons, who were domiciled in 
liong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
&, the orders made therein. The trust pro- 
perty was situate abroad ; — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtu(r 
of Hong Kong law & to Hong Kong property, 
& it had never lost that character or fallen 
within 1853 Act, s. 2, the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
-—A.-G. V, Belilios, [1928] 1 K. B. 798; 97 
L. J. K. B. 139 ; 138 L. T. 294 ; 44 T. L. R. 
214; 72 Sol. Jo. 49, C. A. 

Annotation : — Refd. Re Drake’s Settlement Trusts, Wilson r 
Drake, [1938] Oh. 133. 

94. Add, Annotation : — Apld. A.-G. v, Howe 
(1925), 94 L. J. K. B. 640. 

94a. Property situate in Northern Ireland — 
Testator domiciled in Northern Ireland.] — 

The testator, who died on July 27, 1923, 
domiciled in Northern Ireland, had, by a 
testamentary disposition dated Dec. 2, 1920, 
given an annuity of £7,500 to his wife. At 
the date of Ids death, only property to the 
value of £66 was locally situate in Great 
Britain, & no estate duty was then payable 
in Great Britain. Duty was, however, x^aid 
in Northern Ireland. On Feb. 5, 1936, 
testator’s widow died, & at that date the 
X3roperty charged with the payment of htir 
annuity consisted in part of investments 
locally situate in England, in part of invest- 


the rate of duty, foil to bo ag^rroifated 
with tho other oistatc of the docoaflod : — 
IlcM : the buui in quoHt iou waa not 
property in which the deceased “ never 
had an iiitorost ” & therefore did not 
fall to bo treated os “an estate by 
itself ’’ within sect. 4 of tho Act 
accordingly, tho Comrs. had rightly 
aggregated it with the r<!at of the 
estate for tho purposo of determining 
the rate of estam duty. — Tennant’s 
Tritsteks V. liOup ADVOCAnc, (1938 J 
S. C. 224.— SCOT. 
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82 i. Benefit retained by disponer .] — 
By deed of Apr. 11, 1927, a farm, 
together with the farmhouse & Its 
contents, tho live stock thereon & the 
chattels & effects, were assigned 
absolutely to deft., A. O’D., in oon- 
sidoratlou of natuml love & affection 
by his cousin J. O’D. “ subject how- 
ever to tho right of the said J. O’D. to 
the exclusive uao of a room in the 
dwelling-house upon the sJiid lands 
with the use In common with the said 
A. O’D. of the kitchen & passages of 
tho said house & to the right of his 
support tliendn which is to include all 
necessary fuel at tho expense of tho 
said A. O’D. & to the use of a donkev 
& trap when requinid.’’ Deft, also 
covenanted with the said J. O’D. to 
permit him to enjoy tho said rights & 
to provide pomonal attendance on him. 
On tho death of J. O’D., deft, was 
assessed to estate duty upon all the 
X)roporty comprised In the said deed. 
Upon a motion for attachment for 
failure to pass an estate duty account : 
— Held : the, property trazisferred by 
J. O’D. to deft, was not possessed or 


enjoyed by tho latter to tho entire 
exclusion of the donor or of any beneflt 
to him by contract or otherwise &, 
accordingly, estate duty was payable 
thereon niider sect. 2 (1) (c) of Finance 
Act, 1894. — Revenue OoMits. v, 
O’DoNonOE, [1936] I. B. 342. — IR. 


8h. Property situate cdjroad — S/iarcs.l 
Deceased, not a British subject, was at 
the date of ids death domiciled in tho 
Colony of the Straits Settlements. 
The Corar. of Stamps for the Colony in 
determining tho value of deceased’s 
estate for the purposes of estate duty 
included the value of his movable 
property outside the Colony, which 
oonsisted chiefly of sbaroa valued at 
over $27,000,000 : — Held : such mov- 
able assets outside the Colony fell 
within the words “ all property which 
passes on the death ” in sect. 68 (1) of 
Ordinance No. 103 (Stamps) of the 
<3olony & were accordingly assessable 
to estate duty. — STBArra Settlements 
OOMR. OF Stamps v. Oei Tjono Swan, 
[1933] A. O. 378 ; 102 L. J. P. O. 90 ; 
149 L. T. 145 ; 49 T. L. R. 428. P. C.— 
STRAITS SETTLEMENTS. 
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si. S flares in company domiciled pi 
/risA Free State — Testator rf* life 
tenant domiciled in Northern Ireland — 
Death of life tenant.] — Testatrix, B., 
died domioiled iu Northern Ireland. 
By her will she gave all her property 
to tnistees to allow samo to remain 
In the state of investment in which it 
might be at the time of her death or 
to change said investments as the 
trustees in their absolute disGretion 
xnight think fit 8c to pay the income 

6 


thereof to testatrix’s daughter, N., 
during her life, & after her death to 
hold tho principal & income of the 
property in trust for tostatiix’s grand- 
daughter, 11., absolutely. She ap- 
pointed VV. & her daughter, N.. 
exors. of her will. Tho assoto included 
shares in a co. situate in tho Irlsli 
Free State. N., the life tenant, died 
on Apr. 23, 1928, within two month- 
of the death of B., & before representa- 
tion to tho estate of B. had issued. 
A claim for estate duty arose on the 
death of N. in respect of the residuary 
estate of B., passing on tho death of 
N. under the will. It was contended 
on liehalf of the Crown that tho 
residuary estate of B. as at the death 
of N., constituted a Northern Ireland 
chose in action, os B. died domiciled 
In Northern Ireland & the foruru 
of administration of her estate was th<? 
Northern Ireland (3ts. The exor. of 
the estate of B., however, contended 
that tho estate of B. passed In specie 
on the death of N. : — Held : after the 
death of B., N. has a proprietary 
interest in her mother’s estat-e & estate 
duty was payable in tho Irish l^rec 
State & not in Northern Ireland, tho 
residuary estate having passed on the 
death of N., & having consisted of 
shai'es in a co. situate iu the Irish Free 
State. — A.-G. v. Walker, [1934] N. I. 
179.— IR. 


so. Situs of 8hare.s .] — The situs of 
shares is at the place where the register 
of shareholders is kept, & duty is pay - 
able there in accordance with the law 
of the locality, & this is so even though 
tho name of a deceased owner was not 
actually on the register at the time of 
death . — He Febouson. [1935] I. K. 21. 


— IR. 
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ments locally situate in Northern Ireland* & 
in part of propert]^ situate in the United 
States of America. A claim was put forward 
for estate duty in England in respect of the 
English investments as property deemed to 
pass on the death of the widow. It was 
contended (i) that the widow had no interest 
in these investments, but ^nly a right to bring 
an administration action in Northern Ireland, 

& (ii) that, by the operation of Finance Act, 
1894 (c. 30), s. 5 (2), no duty was payable on 
the death of the widow, a.s estat-o duty had 
been paid on the death of her husband : — 
Held : the annuity was an interest within 
the meaning of Finance Act, 1891, s. 2, in 
the property situate in England ; the words 
“estate duty” in Finance Act, 1891 (c. 30), 
s. 5 (2), mean estate duty in England. 'J'lui 
fact that duty is still levied under the sanu*. 
Act, since the passing of tVie Govt, of Ireland 
Act, 1920 (c. 07), does not make tlui duties 
levied in the two countries one duly . — lie 
White, Skinner v. A.-O., [1938J 2 All E. 11. 
091 ; 107 L. J. Oh. 357 ; 158 L. T. 503 ; 51 
T. L. R. 838 ; 82 Sol. Jo. 132, 0. A. 

96a. Shares.] — Testator, a German 

subject, was, at t he outbreak of the European 
War, entitled to stocks, shares, securities 
in English, South African, & American cos. 
The certili cates were in all cases situate in 
London, & the securities themselv(‘s were 
transferable in London at th(^ outbn^ak of 
war, at the date of testator’s (leatb. 
Testator died in 1915, in Berlin, btlng 
domiciled in Germany. By his will three- 
fifths of his property were bequeaf/hed to 
German Austrian beneficiaries, A:, twe- 
fifths to British Polish beneficiarie.s- | 
1915 the will was proved in Germany bv ihe 
exors. named therein. In 1922, grant oi 
administration in England was made to pltl. 
By virtue of Treaty of Pcsicc Orders, the 
whole of the interests of the (unarian tto 
Austrian beneficiaries became charged with 
& subject to the claims of the (/u.stodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an e.xor. dative 
was appointed in South Africa to administer 
testator’s South African estate, estate duty 
in South Africa was paid by him in resf)ect 
thereof. Some of the American securiti(*s were 
transferred to the American Alien l*rf)y)erty 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, the 
securities were transferred to the American 
Custodian to be distributed by the American , 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 

1 924, pltf. fded a corrective afTidavit,including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in rcsj)ect 


thereof : — Held : (1 ) all the shares were 

locally situate in England the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
was accountable to the extent of the 
assets ho had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re As^iibott, Clifton 
V, Strauss, [1927] 1 Ch. 313 ; 90 L. J. Ch. 205. 

99. Add, Annotation : — Af* to 14) Refd. Re 
Bateman, [1925] 2 K. B. 429. 

102a. Release of life Interest — In exchange 

for remainder.] — Deceased, under a settlement, 
was entitled to certain lands & capital 
moneys for life with remainder to deft. By 
a deed of exchange made between deceased 
deft., deft, conveyed to deceased his 
remainder in the above lands, in return the 
deceased conveyed to deft, his life interest 
in the caY)ital moneys to the intent that the 
life interest should merge in deft. ’s estate in 
remainder. Deceased died within three 
years. The Crown claimed ost/itc duty on 
these moneys : — Held : the property, the life 
interest, did not pass by reason of the pur- 
chase, because that interest ceased on death, 
& consequently 1894 Act, s. 3 (1), did not 
aj)ply, &, deceased having died within three 
years of the making of the deed. Finance 
Act, 1900 (c. 7), 8. 11, as amended, applied, 
the property was deem(‘(l to pass notwith- 
standing its disposition by the above de(*(l. — 
A.-G. i). Llewklyn, [1935] 1 K, B. 91 ; 103 
L. J. K. B. 497 ; 152 L. T. 315. 

106. Add. Annotation : — As to (2) Refd. A.-G. v. 
Llewelyn, [1935] 1 K. B. 91. 

f07a. •] — By settloments made In 

1900 t’fc 1011, a lady, in considenition of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1018 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty estate duty upon 
the dilterence bcitwuen the two sums from 
the trustee of the settlements: — Held: (1) 
the transaction was a bond fide sale between 
mother son, no succession duty was 
payable ; (2) as to the claim ff)r estate duty, 
there had been a “ purchase for Y>artial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-liftlis of 
the value of the property at the date of such 
purchase, estate duty was payable only 
upon one-Hfth of the value as at the date of 
the death of the tenant for life ; (3) “ paiTial 
consideration,” insect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller. — Re Bateman (Baronebb), 
[1925] 2 K. B. 429; 95 L. J. K. B. 199; sub 
norn. Re Bateman (Bauonerb), A.-G. v 
Wreford-Buown, 134 L. T. 153, 
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8 1. 8. P. Holmes v. Stamp Duties 
COMR., [1927] N. Z. L. R. 753.— N.Z. 

8 Ii. LHscharge by son of legitim,] 

—-A father firranted a bond for £30,000 
In implement of an undertaking by him 
in hl» second son’s marrlatco contract. 
In contemplation of the son ’s marriage, 
& In consideration of a conveyance 
executed by the son’s Intended wRe 
for behoof of the spouses. In the 
maniage contract the son accepted the 


obUgatlons therein contracted by his 
father as In full satisfaction In any 
event of all Jofiral claims for lofirltlrn 
or otherwise ho mifirht have upon his 
father’s estate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 
son was In the event of his ^der 
brother predeceasing his father. That 
event happened, oc at the fathers 
death the amount of legitim to which 
the second son would have had a claim, 
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had he not discharged it, was £25,000 • 
—IJeUl : the bond could not bo 
regarded as a debt Incurred by the 
father for full oonHldcruMon in money 
or money’s worth wholly for decoosod’s 
own use & beneflf in the sense of 
1894 Act. 8. 7 (1), & did not form a 
proper deduction in detrirralnlng the 
value of his estate for the purposes of 
estate duty. — Lord Advocate v . 
Warrknder’s Trustees (1006), 8 

F. (Ct. of Boss.) 371.— SCOT. 



Cases llva— lij7a. EKOLISH and JiiMPIBB UIOBST bUFFLEMENT. 


117a. Who is person ** competent to 

dispose ** — ^Donee ol power.] — The donee of 
a power who can freely appoint the whole 
of the fund to himself & so acquire the right 
to dispose of the fund in accordance with 
his own volition is “ competent to dispose ** 
of that fund within Finance Act, 1894 
(c. 30), s. 6 (2). The word ** power ** in the 
phrase “ power ... to appoint or dispose 
of property^as he thinks fit ** in Finance Act, 
1894 (c. 80), s. 22 (2) (a), is not used in the 
strict sense attaching to it when used with 
reference to a power of appointment, but in 
the sense of capacity. — Re Penrose, Pen- 
rose V. Penrose, [1933] Oh. 793 ; 102 L. J. 
Ch. 321 ; 149 L. T. 326 ; 49 T. L. R. 285. 

120. Add. Annotation : — Ae to (4) Distd. Re Grin- 
linton, Public Trustee v. Grinlinton (1932), 
102 L. J. Ch. 4. 

121. Add. Annotations : — As to (2) Distd. Re Grin- 
linton, Public Trustee v, Grinlinton (1932), 
102 L. J. Oh. 4. Refd. Re Sarson, Public 
Trustee v, Sarson, [1925] Oh. 31. 


121a. Enures for benefit of residuary 

legatees— Where annuities free of duty given 
out of residue.] — ^Testator who died in 1910 
directed the payment of an annuity to his 
son E., & on the latter’s death ** to his pre- 
sent wife,” free of duty. Settlement estate 
duty was paid on so much of testator’s re- 
siduary estata as was required to provide 
for the annuities payable under the will. 
E. died in 1930 his widow. A., became 
entitled to the annuity. Estate duty was 
payable, but an allowance of interest was 
claimed under Finance Act, 1914 (c. 10), 
s. 14 (6), as a set-off in respect of the settle- 
ment estate duty already paid on testator’s 
death : — Held : the annuities having been 
paid in full, the pemons entitled to the allow- 
ance were the persons entitled to the re- 
siduary estate . — Re Grinlinton, Public 
Trustee v. Grinlinton, [1933] Ch. 344 ; 
102 L. J. Ch. 4 ; 148 L. T. 191. 

127a. Property in which deceased never had an 
Interest — ^Accumulations of income of volun- 


PART II. SECT. 4. sub-sect. 2. 

0 1. Annuity paid out of ncneral 

income — No property settled.] — Scot. 4 
of Estate Duty Ordinanoo, 1932, of 
lldner Konpr, provides that estate duty 
shall bo paid on the principal value of 
“ all property passing: on the death ” 
of . a deceaaoa person, which, by 
sect. 5 (1), “shall be deemed ^3 
include ... (6) property in whi. h 
deceased or any other person had an 
interest oeasiugr on the death of 
deceased, to the extent to which a 
bcnetlt accruot^ or arises by- the cesser 
of such interest, . . By sect. 25(1) 
of the Ordinance : “If estate duty has 
already been paid In respect of any 
settled property since the date of the 
Bottlcment, upon the death of one of 
the parties to a marriaffcs no estate 
duty shall bo payable on the death of 
the other party to the marriage unless 
such T)cr8on was at the time of his or 
her death or had been at any time 
during: the continuance of the settle- 
ment compotant to dispose of such 
property. (2) For the purposes of 
this section, the term settlement 
means any . . . will, . . . under or by 
virtue of which instrument . , , any 
property, or any estate or interest in 
any property, stands for the time being 
limited to or in trust for any persons by 
way of succession, & the terra settled 
property means the property comprised 
in a Botuoraent,’* 

A testator by his will bequeathed to 
his wife an annuity of £10,000 during 
her life. No specifle fund was sot 
aside by the trustees of the will to 
meet the annuity, whioh was in fact 
paid out of the greneral income of the 
estate. The whole of that income was 
not applied in meeting the annual 
payment-s. The annuitant was not at 
any time competent to dispose of the 
property out of the income of which 
her annuity was payable. Estate 
duty had been paid in Hong Kong on 
the whole of the testator’s estate when 
probate was granted. On a claim by 
the Estate Duty Oomr. that upon the 
death of the annuitant estate duty 
became payable under soot. 6 (1) of 
Estate Duty Ordinance. 1932, to the 
extent to whioh a benefit accrued by 
the cesser of the aunulty : — Held : 
(!) there was property of testator in 
which the annuitant bad an interest 
ceasing at her death within the mean- 
ing of sect. 5 (1) (6) of the Ordinance, 
« therefore to the extent to whioh a 
benefit aconied by the cesser of the 
annuity that property was deemed to 
be included In property passing on 
the death of the annuitant ; (2) there 
was not a “ settlement ** within the 


meaning of sect. 25 (2) of the Ordi- 
nance, under or by virtue of which 
any property, or aev estate or interest 
in property, stood during the life-time 
of the annuitant limited to or in trust 
for any person by way of succession. 
& therefore the exemption conferred 
by sect. 2.5 (1) did not operate, & 
estate duty was accordingly payable. 
The phrase “ any property, or any 
estate or Interest in any property “ 
in sect. 25 (2) of the Ordinanoo, coupled 
with the words “ stands limited, 
referred to definite property or on 
estate or interest in it which actually 
existed & could bo precisely defined. 
There was no such definite property 
allocated in the present case, & a 
hypothetical slice of the property 
passing by the will could not properly 
bo treated as an interest In that 
property within the meaning of 
sect. 26 (2). — ^Armstrong v. Estate 
Duty Oomr., [1937] A. 0. 885 ; [1937] 
3 All E. R. 484 : 106 L. J. P. C. 133 ; 
157 L. T. 376 ; 81 Sol. Jo. 587, P. O.— 
HONG KONG. 

sa. “ Interest in business ’* — What is 
— 1914 Act, 8. 15. J — A father & two 
of his sons carried on buslnoss in 
partnerahip. By a re-arrangement of 
the partnership relations the father 
accepted £124,646 In full of his whole 
rights In the old firm & its assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent, 
interest, on condition that, if called 
up by him, or In any event on his 
death, it was to be repaid by ten vearly 
Instalments. The father contributed 
no capital to the new firm apart from 
the loan, but had an interest In the 
profits to the extent of a one-tenth 
share. He died in 1922, leaving a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons came to an 
arrangement with their father’s exors., 
under which the sons agreed to repay 
the loan at onoe In return for a certain 
dlsootint : &; in settling with the oxors., 
they retiUned in the business the 
respective shares of the loan falling 
to them, bv crediting themselves with 
the amounts In the books of the firm. 
Within two yeara of the father’s death 
one of the sons died. & estate duty 
became payable on his estate. Hfs 
exor. having claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan : — 
Hdd the father’s right to repayment 
of the loan was not an ** interest in the 
business *’ within the sekst., &. the sum 
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standing in the son’s name in the books 
of the firm was an interest in the assets 
of the firm, & was not identical with 
his father's interest in the jus credit 
of the loan. — Glen v. Inland 
Revenue, [1926] S. C. 44.— SCOT. 

80 . .] — The proprietor 

of a wine 8c spirit business, by his 
tniBt-disppsitlon & settlement, directed 
his trustees to convey .the residue of 
hJs estate to his only daughter on her 
attaining twenty -five years of age. 
with a destination over in the event 
of her predeceasing the period of con- 
veyance, & to pay her the income of 
the residue until that date. He 
directed his tnistoes to sell the business. 
The daughter died eight days after 
testator, under the age of twenty-five, 
& before the direction to sell had been 
implemented. The trustees having 
claimed a reduction, under Finance 
Act, 1914, s. 15, of the estate-duty 
payable on the daughter's death, In so 
for as assessable on the value of the 
business, the Comrs. of Inland Revenue 
refused the claim: — Held: sect. 15 
applied, in respect that the beneficial 

P ossession & enjoyment of the residue, 
icluding the business, had passed to 
the daughter on testator’s death, & 
had again passed on her death ; & 
the trustees were, accordingly, entitled 
to the relief claimed. — Warren’s 
Trusi'ebs V. Inland Revenue, [1928] 
S. C. 806.— SCOT. 

PART II. SECT. 4 . SUB-SECT. 4 , 
d. For •* Charitahle purposes — In 
Australia <t abroad/* read “ Charitable 
purposes — In Australia — abroad/* 

d I. .] — By Estate Duty 

Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as is beoueathod 
** for religious, sclentifio, charitable or 
public educational purposes ” ; — Held : 
as no contrary intention appeared, the 
word ** charitable ” was to be con- 
strued in its legal Sc not its popular 
sense. — Ohestbrman r. Federal 
CoMR. OP Taxation, [1926] A. O. 128 ; 
95 L. j. P. O. 39; 134 L. T. 360; 42 
T. L. R.121.— AUS. 

d ii. “ Public benevolent instUu- 

tion** — Whai <«,] — Held: the expres- 
sion “ public benevolent Institution ” 
in sect. 8 (5) of Estate Duty Assess- 
ment Act, 1914-1928, does not Inolude 
organisations which do not promote 
the relief of poverty, sullerlng, distress 
or misfortune. The " Roj^ Naval 
House ” is, therefore, not a ** public 
benevolent tnstitntion ” within the 
sect. — Perpetual Tbubteb Oo., 
Ltd. V. Taxation uomr., [1931] Argus 
L. R. 240 ; 5 A. L. J. 109.— AtlB. 
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tary settlement.] — ^Deceased transferred cer- 
tain stocks & shares to trustees on trust to 
accumulate the income thereof at compound 
interest during a certain period by way of 
accretion to the settled fund, & after that 
period to deal with that fund on certain 
trusts for the benefit of others. The income 
was so accumulated for several years. On 
the death of the deceased the Comrs. con- 
tended that for determining the rate of estate 
duty the said accumulations should under 
Finance Act, 1894^ (c. 30), s. 4, be aggregated 
with the rest of the settled property passing 
on the death, & that they were not property 
in which deceased “ never had an interest ” 
within the meaning of the proviso to that 
sect. : — Held : the contention of the Comrs. 
was correct. — A.-G. v. Dickinson & Baron, 
[1937] 2 K. B. 674 ; [1937 ] 2 All E. R. 485 ; 
106 L. J. K. B. 615 ; 157 L. T. 560 ; 63 
T. L. R. 668 ; 81 Sol. Jo. 339. 

Annotation : — Consd. Uc. Hodnon’s Sottlomotit, Brookes v. 

A.-Q., [19381 3 All E. R. 341. 

128. Add, Annotations: — Refd. Re Exmouth’s 
Annuity, [1926 ; Oh. 280 ; Re Drake, Drake v, 
Wilson, [1926] » ^h. 669. 

128a. “ Land & chattels — What are 

“ chattels.’*] — By an Act of 64 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £66,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount B. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having rrh^m as to 
the payment of estate duty, the ct, was asked 


whether estate duty became payable (a) upon 
the capital of the sura of Consols, or (6) upon 
the v^alue of the interest of the succesi^or to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought {a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself : — Held : 
“ chattels ** in collocation with settled lands 
in 1894 Act, s. 6 (6), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels ** 
within Jbhe sub-sect., & must be aggregated 
with tffe other property for the purpose of 
paying estate duty. — Re Exmouth’s Annuity, 
[1925] Oh. 280 ; 94 L. J. Oh. 208 ; 133 L. T- 
39 ; 09 Sol. Jo. 411. 

129a. Where duty commuted — Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 
Act, 8. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ’’ within 
8. 4 of that Act & is net to bo aggregated 
with other property of tlio same person on 
which estate duty is leviable. — A.-G. v. Howe 
(Earl) (1925), 94 L. .T. K. B. 540 ; 133 L. T. 
801 ; 41 T. L. R. 610 ; 69 Sol. Jo. 791, C. A. 

131. Add, Citaiiona : — affd. sub nom, Paur v, 
A.-G., [1926] A. 0. 239 ; 95 L. J. K. B. 417 ; 
134 L. T. 321 ; 42 T. L. R. 217, IT. L. 

After cross-reference folio wiug tips case add ; — 

Death alter July 29, 1927.]— 

See, noWy Finance Act, 1927 (c. 10), s. 51. 


PART II. SECT. 6. 

132 I, Aggregated property — Whether 
property aggregated more than once on 
sarne d^h.] — Testator, who bad two 
sons, H. & J., by bis will devised certain 
real property to bis son, H., in trust for 
H. for bis life, with remainder to H.'s 
children as H. should eyppoint, &, If 
there should ho no son of H. who should 
attain the age of 21 years, thou in trust 
for his, testator's, other son, J. 
Testator died in 1893, & H. entered 
into possession of the lands \mder the 
trusts of the will. J. died Intestate & 
unmarried in 1897, leaving his brother, 
the said Tl., his heir-at-law. By an 
order of the ot. made In 1908 it was 
declared that on the death oi J., H. took 
an estate for life, with a vested absolute 
interest In remainder, subject to being 
divested if ho left issue, In the freehold 
lands devised by his father’s will, &, 
accordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
interest in the lands. On the death of 
J., H. took out a grant of administra- 
tion, & paid duty In respect of the 
personal property which passed on the 
death of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which had been 
devised to J. by his father’s will, & 
which passed to hiim H., as his 
brother’s helr-at-law. H. died without 
Issue In 1920 , & estate duty was paid 
by big exor. on the value of the pro- 
perty which passed on his death, 
Inoluding the lands In question : — 
Beld : the Revenue Comrs. were 
entitled to olalin estate duty on the 
death of J. In respect of his contingent 
estate in the lands which passed on his 
death to H., Sl the rate of estate duty 
was to be oalculated according to the 
value of that luterost when it fell into 
poaM»iou on the death of H.. together 
with the value of the rest of the estate 
of J. — Be O’CJoNNOB’s Estate, Hen- 


drick V. RKViijNiTE Comrs., [1931] 
I. R. 98.— IR. 

sd. Degree of relaiionshiv — Calculation 
of — Beyond third degree.] — Ttio words 
“ not beyond the third degree ” 
occurring in Deceased Persons’ Estfitcs 
Duties Act, 1921, Sched. (2), Part 11.. 
para. 2, refer to the method of calcula- 
tion according to the civil law, in which 
the degrees were calculated up to the 
common ancestor, & then down to the 
beneficiary in question : —Held : a son 
of a first cousin of testatrix was beyond 
the third degree of relationship to 
testatrix, & the Comr. of Taxes bad 
rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Schod. (2), 
Part II., para. 3, of the said Act . — Re 
Cook (1^5), 21 Tos. L. K. 11.- AUS. 

se. Selected class of relatives.] — 

The benefit of Estate Duty Assess- 
ment Act, 1914-1922. 8. 8 (0), extends 
to all property which by force of the 
will, or by the law os to the distribution 
of the estates of Intestates, passes 
directly from testator or Intestate to a 
member of the selected class, provided 
In the case of a wjll that on the death 
of testator It can be shown, from the 
terras of the will Sc by roferenc^e to the 
state of his family, that the property 
must go directly from him to persons 
within the class & that In no conceivable 
event can it pass from the testator 
to any person who Is outside the class. 
—Smith v. Tira Federal Comr. of 
Taxation (1928). 40 C. L. R. 407 ; 
[1928] Argus h. R. 189.— AUS. 

PART II. SECT. 7. SUB-SECT. 1. 

m I. .1 — Testator was, at 

the time of his death, ebainnan & 
managing director of a co. carrying on 
business as tea & wine merchants. The 
business had been established by 
testator's grandfather many years ago, 
& had been carried on by nJs tanuly 


over since. biwiiiCMa had bccai 

turned Into a limited co. In 189S, with 
a Hharo caj)itul of iiltO.OOO, divided Into 
30,000 Hharort of £1 each, of whicjh 
23,007 had boon issued, Sc Jt was turned 
into a prlva (/0 co. In 190S. At tlm date 
of hJd death the testator held la.-OOl 
Hbares, Sc his son, the assistant manag- 
ing director, hold 4,251. The shares 
wore transferable, Bui>ject to the right 
of the directors to refuse to register 
any tran.-ifer of shares upon whirdi the 
CO. had a iien, or a transfer to a truns- 
feroo of whom the director's did not 
approve. '’I'ho co. was a solvent one ; 
the last balance sheet, prior to tho date 
of the death of tdio testator, showed a 
surplus of assets over llabllltleH of 
£3(i,.399, the principal asset consisting 
of tho stock-in-tmde, valued In tho last 
balance shoot. at £23. .329. The shares, 
which wore all held by members of 
testator’s family, had never boon dealt 
with on the Stock Exchange, & there- 
fore they had no market quotation. 
Aj3 the CO. was a private co., In which 
practically no one was interested 
except the direritors, tho profits could 
bo divided up either as saiarles or 
dividends as the directors chose, & 
they decided to give tho profits as 
salaries. At the time of his death the 
salary of testator was £2,000 & that of 
his son £1,000 per annum. For the six 
years previous to testator's death the 
actual dividend paid aypraged .O-.i per 
cent, on the Issued capftal of £2,3,007. 
Both testator & hls son bad special 
knowledge of the buslneas, to which 
they gave constant daily attention. . 
Testator’s exors. when making their* 
return for the purpose of estate duty, 
valued testator’s shares at 15«, each, 
basing their estimate of value on the 
average dividend for the preceding 
period of six years Sc the market price 
of similar shares, a valuation which 
they subsequently offered to Inoreass 
to 17s. Od., but the Revenue Comrs. 
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136a. Shares.] — Re Aschrott, Clifton v , 

Strauss, No. 90a, ante, 

136b. Subject to restriction on transfer.] 

— A testator at the time of his death was 
entitled to a number of ordinary shares of 
£100 each in a co. the articles of assocn. 
of which imposed rigid restrictions upon the 
alienation <fc transfer of the shares in the co. : 
— Held : the value of the shares for the 
purpose of estate duty was to be estimated 
at the price which they would fetch if sold 
in the open market on the terms that tlie 
purchaser should be entitled to be registered 
& to be regarded as the holder of the shares, 

should take <fc hold them subject to the 
provisions of the articles of assocyi., including 
those relating to the alienation & transfer 
of shares in the co. 

There was evidence that the value of the 
shares in tlie open market would be enhanced 
if Trust Cos. were to be included among 
possible compet>itors in the open market : — 
Held : the value of the shares should not be 
appreciated by reason of tlie special value of 
the shares to such cos. — Inland Revenue 
(^OMRs. V. Crossman, Inland Revp:nue 
C k)MRS. V. Mann, [19:17] A. C. 20 ; [1936] 

; 1 All E. U. 762 ; 52 T. L. R. 415 ; 80 Sol. Jo. 
485 ; suh nom . Rc Cjiossman, Re Paulin, 
105 L. ,1. K. B. 450 ; 154 L. T. 570, H. L. 

13^0. How ascertained — Special facts to be 

considered.] — Re Cassel, jI ublic Trustee v, 
Mountbatten, No. 22a, ante, 

137. Add, Annotation : — Consd. A.-G. v, Burrell 
(1935), 153 L. T. 393. 

137a. Bequests of shares of residue — Accruer clause 
— Calculation of value of Interest of deceased 
beneficiary.] — Viscount N. by his will & three 
codicils tliereto dispose/! by clause 6 of his will 
of 74i luindredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74i hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
chanties. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in those circumstances asking whether 
the estate duty payable by reason of the death 
of any pereon entitled to any share of the 
income wiis to be paid upon the value of the 
share in the capital equal to that of the income 


previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income diu’ing the respective 
lives of the several persons, entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable : — Held : (1) the property which 
assod on the death of any such person must 
e taken to bo a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate. — Re 
Northclifpe, Arniiolz V, Hudson, [1929] 
1 Ch. 327 ; 98 L. J. Ch. 65 ; 140 L. T. 300. 

Annotation: — As to (1) Refd. Christie v. Lord Advocate, 
[193CJ 1 All K. K. 443. 

137b. “ Proceeds of sale — Objects of art.] — 

Wliere works of art or any other objects of 
national, scientific, historic or artistic interest 
within Finance Act, 1930 (c. 28), s. 40, 
passing on the death of any person, are 
exempt from death duties while enjoyed in 
kind, A are subsequently sold, the estate & 
otlier death duties, which then become 
chargeable on the proceeds of sale, are to bo 
charged not on the gross proceeds of sale, but 
on the net proceeds, after deduction of 
commission & all other expenses'* incurred in 
selling the property to the best advantage. — 
Tyher A.-G., [1938] Ch. 426 ; [1938] 1 
All E. R. 657 ; 107 L. J. Ch. 247 ; 169 L. T. 
186 ; 54 T. L. R. 481 ; 82 Sol. Jo. 174. 

144a. Debts — Whether deduction allowed against 
gifts inter vivos.] — Deceased, within the 
period of three years before his death, made 
gifts to members of his family & friends of 
shares in a co. of whicli he was the governing 
director, & also of freehold &> leasehold 
property ^ cash, amounting in value to a 
total of £185,101. At the time of his death 
his only property was certain wearing apparel, 
valued at £10, & two deferred shares & one 
ordinary share, each of the nominal value of £1, 
in the aforesaid co., & he owed debts amount- 
ing, together with the expenses of his funeral, 
to £90,390. It was admitted that the gifts 
inter vivos were liable to estate duty, but it 
was claimed that, in determining the principal 
vakio of the jiroperty passing on the death of 
the deceased for the puq)ose of estate duty, all 
the property of deceased must be aggregated 
to form one estate, & allowance made for the 
funeral (expenses of the deceased & his debts 
A incumbrances, within Finance Act, 1894 


deoliued to accept these values : — 
Held : the co. could be fairly regarded 
as capable of earning on a oominerolal 
basis 10 per cent, on Its capital, but, 
taking this es the principal test of 
value, it must be subject to the con- 
sideration, bn the one band, of the 
restriction updn the transfer of the 
shares, &, on the other, to the added 
value by reason of the socurlty of the 
oo.’s position. Also, the Comrs.* con- 
tention that testator’s shares would bo 
most likely sold cn bloc to a single 
purchaser, & that their value should bo 
fixed accordingly, was unsustainable 
08 the possibility of the shares being 
divided up among several purchasers, 
either members or testator’s family or 
of the public, must be considered, for 
Finance At b, 1894 (c, 30), s. 7 (6), does 


not contemplate in the term “ open 
market ” not only a market which Is 
hypothetical, but also only h^ijo- 
thetlcal purchasers wanting a block of 
shares. — Smyth v, Rkvenub Comrs., 
[1931] I, R. 643.— IR. 

m ii. At date of dealh — Property 

transferred by gift unihin three years of 
death.] — A mother transferred certain 
seourities in ^ft to each of her children, 
the total value of the securities at the 
date of transfer being £406.662. She 
died within three rears of tbe date of 
the gifts. Tbe value of the securities 
at tbe date of her death was £453.212 : 
— Held : the value of the seourities for 
the purpose of estate duty was tbe 
value, at the date of the donor’s death, 
& not that at the date of the gifts. — 
Stzutboona, Lord v. Inland Revbnux 
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Comrs., [1929J S. C. 800.— SCX>T. 

PART II. SECT. 7, SU^-SECT. 2. 

b i. Secured on Tiome d: foreion 

assets — Foreign assets alone sufficient 
security.] — The estate of a deceased 
person consisted of property in N. S. W. 
& of property outside the State. 
Amongst other debts there was one of 
£32,279 which was secured by mtge. 
or charge over a part of his home assets 
&, also, over certain of his foreign assets 
which were valued at £33,427 : — Held : 
tbe ease fell within Stamp Duties Act, 
1920, 8. 109 (3), & in assessing death 
duty on the estate no allowance should 
be made for the debt or any part 
thereof. — Sollas v. Stamp Dctibs 
Comr. (1928), 28 S. R. N. 8. W. 207 ; 
45 N. 8 . W. W. N. 52.— AU8. 
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(c. 30) : — Held : sect. 7 (1) only contemplated 
allowance being made for liabilities of the 
estate which were met out of available assets 
of the estate, & the debts & funeral expenses 
of the deceased could not therefoi'e bo set off 
against the gifts inter vivos, which were not 
available for the purpose. — Re Barnes, [1988] 
2 K. B. 684 ; [1938] 3 All E. B. 327 ; 107 
L. J. K. B. 620 ; 159 L. T. 437 ; 54 T. L. R. 
980 ; 82 Sol. Jo. 648 ; affd. [1938] 4 AU E. B. 
870, C. A. 

146. To cross-references before this case add “ See, 
also. Law of Property Act, 1925 (c. 20), 
s. 17 (3).” 

147a. Payment by. Instalments — Real property — 
Land held in undivided shares —Effect of 
Law of Property Act, 1925 (c. 20), Sched. L, 
Part IV,] — Re Wheeler, Jameson u. Cotter, 
No. 209d, post. 

147b, .] — A.-G. V. Public 

Trustee & Tuck, No. 209e, post. 

155. Add. Annotations: — As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294. Dlstd. fte 
Drake, Drake Wilson, [1926] Ch. 559 ; He 
Lomor, Public Trustee v. Victoria Hospital 
for ChUdren, [11 29] 1 Ch. 731. Refd. Re North- 
cliff e, Arnholz v. Hudson, [1929] 1 Ch. 327. 

161. Add. Annotations : — Folld. Re Portrnan 
(No. 2), [1925] Ch. 294. Dlstd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 

161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to comnu-ehi e from 
their respective successions to the litie & t > 
be paid without any deduction except h.r 
death duties, & a similar rentcharge v as 
limited in remainder, in the event of any 
other issue of the fourth Viscount succec^ding 
to the title, k) the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited k> the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remaindcr.s over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,(M)0 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, wlule 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the quo.stions for 
the decision of the ct. at the original hearing 
of the summons {Re Portman {Viscoiinl), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50.000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty Sc that which was assessable upon the 
death of the third Viscount. After judgment 


had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid. Sc it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should bo argued : — • 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
Sc in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 

order would bo in the terms of the minutes 
prepared in accordance with that judgment. — 
Re Portman (Viscount) (No. 2), [1925] Oh. 
294 ; 94 L. J. Oh. 329 ; 133 L. T. 389. 

166a. Effect of hotchpot clause— Whether advances 
made over three years before death brought 
into charge .] — He Tollbmaohb, Forbes v. 
Public Trustee (1930), 69 L. Jo. 423 ; 169 
L. T. Jo. 519; [1930] W. N. 138. 

170a. .] — Re NoimicLiFFB, Arnholz v. Hud- 

son, No. 137a, ante. 

173a. .]— 72^7 Ahiton, Sibr tf. Ashton 

(1934), 78 Sol. Jo. 803. 

176. Add. Annotation: — As to (1) Consd. Re 
Carrington, Ralphs v. Swithenbank, [1932] 

I Oh. i. 

186. Add. Annotations: — As to (I) Refd. Re 
Phillips, Lawrence v. Huxtablo, [i93l] I Ch. 
347 ; Re Bullock- Webster, Royal Exchange 
Assurance v. Royal Ti'ust Co. of Canada, 
[19.36] Oh. 1. 

203. Add. Annotation : — Refd. Re Provit6, Sturgos 
V. Previt6, [1931] 1 Oh. 447. 

209a. Effect of Law of Property Act, 1925 (c. 20), 
s. 16 (5).] — Re Mellish, Clark v. Buchan- 
nan (1927), cited in 1 1929] 2 K. B. at p. 82, n. 

Annotfitumn : — Folld. A.-G. v. Pul)llo Tnist/oo Sc Tuck, (15)25)1 
2 K. B. 77: /if- Whooler, JarnoHori v. (k>ttxT. (15)25)] 2- 
K. B. 81, n. Distd. Rr K< uipthonie, (Jluirlcn v. Komp, 
thonio(15>2!)), 4f; '1\ L. H. lie Nowrnan, slater r. Now- 
man, (15)H()| 2 Cb. 4U9. Consd. tin Warren, Warrou v. 
Warren, (15)321 1 Ch. 42. 

209b. .] — 'riie above sub-sect, preserves the 

liability of real estate to pay its own duties. — 
Re Morris, vSkinner v. Sanders (15)27), 71 
Sol. Jo. 472. 

209c. Incorporation of Form 8 of Statutory 

Will Forms, 1925.] — Testator by his will, 
after making specilic & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him & in which 
he should be residing at his death. He 
declared that all legacies thereby given should 
be free of all death duties Sc devised Sc be- 
queathed all his residuary real & personal 
estate to his trustees, Sc declared that {inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incorporated in his will so 
far as it was applicable k> his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 

the life IntercHts wore not liable for a 
portion of the deflclencv, but the 
annuitants & spocUlc dovtsoes of real 
estate should Jointly contribute to the 
dofloioncy. — Caldwkll, etc. v. Flem- 
ing, [19271 N. Z. L. H, 145.— N.Z. 


PART II. SECT. 9, SUB-SECT. 1.— B. 

a 1. .J — By his will testator 

directed that all his debts & funeral & 
teetamentary expenses should be paid 
is conveniently as might be after his 
decease. Sc thereafter proceeded by his 


will ti* devise & bequeath all his real & 
personal property not otherwise dis- 
posed of field : (1) estate) duty wm 
under the dlrootlon payable actually 
out of the residuary estate ; (2) in the 
event of the residuary estate 
Insudlcient to pay the estate duty, 
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freehold house in which he was then residing. 
Questions arose ; (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testator’s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, & 
(b) whether upon the true construction of 
the will, the estate & succession duties pay* 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate \-y-Held : (1) 

although the exor. was by reason of the 
provisions of Law of Property Act, 1925 
(c. 20), 8. 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1894 (c. 30), s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow ; (2) on 
the true construction of the will testator had 
used the word legacies ” not in its strict 
sense, but as including the gift of the house 
in which he was residing at his death, 

. although that house was of freehold tenure. 
The estate &: succession duties payable by 
reason of testator’s death in respect of the 
• freehold house in question were therefore 
properly payable out of thf residuary estate. 
Ue Prbvit6, Sturqbs v, Prbvit6, [1931] 1 
Oh. 447 ; 100 L. J. Oh. 286 ; 145 L. T. 40. 

209d. Land held in undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Sched. L, 
Part IV.] — Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
I'emains unchanged & where the oxors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the repayment 
may, at his option, be by instalments. — 
Re Wheeler, Jameson v. Cotter, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations : — FoUd. A.-G. r. Public Trustee & Tuck, [1929] 
2 K. B. 77. Distd. Kempthome, Charles v, Kemp* 
thorue (1029), 46 T. L. R. 15 ; Re Newman, Slater v, New- 
man, [1930] 2 Ch. 409. Oonsd. Re Warren, Warren v. 
Warren, [1932] 1 Oh. 42. 

209e. .] — Notwithstanding the pro- 

visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies in common of land 
& direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1925 (c. 20), was held 
in undivided shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 


mencement of that Act, deemed to be ** duty 
due upon an account of real property ” 
within Finance Act, 1894 (c. 30), s. 6 (8), & 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 32), s. 30, the duty may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G. v. Public Trustee 
& Tuck, [1929] 2 K. B. 77 ; 98 L. J. K. B. 
462 ; 141 L. T. 398 ; 73 Sol. Jo. 299. 

220. Add. Annotation : — Generally ^ Consd. Re 
Oassel, Public Trustee v. Mountbatten, [1927] 
2 Oh. 275. 

220. Add. Annotations : — As to (1) Apld. Re Laid- 
law, Wilkinson v, Lyde, [1930] 2 Oh. 392 ; Re 
Trimble, Wilson v. Turton, [1931] 1 Oh. 369. 
Refd. Re Sarson, Public Trustee v. Sarson, 
[1925] Oh. 31. As to (2) Refd. Re Hicks, 
Bach V. Oockbum, [1933] Oh. 335. 

227a. .] — By his will a testator who died 

on Nov. 3, 1915, directed that aU legacies & 
annuities thereby given should be paid & 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 

• was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies : — Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in the future. — Re " Laidlaw, 
Wilkinson v. Lyde, [1930] 2 Oh. 392 ; 99 
L. J. Ch. 463 ; 143 L. T. 761. 

227b. .] — Testator by his will dated 

Feb. 24, 1930, after giving several pecuniary 
& specific legacies, directed by clause 6 that 
all the pecuniary legacies <^5 specific bequests 
& devises given by his will “ shall be free 
from all death duties which (whether pre- 
sently or presumptively or prospectively pay- 
able) shall be paid out of any general personal 
estate.” 

He then directed his exors. to invest a 
sum of £5,000 upon trust to pay the income 
to his daughter L. during her life with pro- 
vision for forfeiture in certain events Sd after 
her death or forfeiture to hold the invest- 
ments in trust for her daughter A. abso- 
lutely. He devised & bequeathed his re- 
siduary real & personal estate to his exors. 
upon trust for sale & conversion & out of 
the proceeds {inter alia) to pay his testa- 
mentary expenses (including all estate duty 
leviable at his death in respect of his re- 
siduary estates). Testator died on Dec. 6, 
1931. Questions arose whether under the 
terms of the will the estate duty which would 
become payable on the death of the daughter 
& the legacy duty which might become pay- 
able in the event of the forfeiture of her life 
interest would be payable out of the ^residuary 
estate or out of the settled legacy : — Held : 


PART II. SECT. 9, SUB-SEOT. 3. 

tf. Agcrreoation of setOed funds — 
Whole edate subject to dutj/ at higher 
rate ,\ — Deceased made a settlement of 

S roperty on her marriage. & on her 
oath left a will. The rat© at which 
duty was assessed was 6| per cent., 
& if the value of the settled property 
had not been included in the final 
balance, the rate would have been 
4i per cent. The exors. claimed that 
the trustees of the settlement were 
liable to bear the difference; — Held: 


the inoidenoe of the duty was governed 
by Death Duties Act, 1909, s. 31 (4), 
8c the exors.’ claim oonld not be sus- 
tained. — Brown v. Brown, [19241 
N. Z. L. R. 427.— N.Z. 

PART II. SECT. 9, SUB-SECT. 4. 

2161. Gift infer vivos — Gift within 
three years of settlor* s death.) — Testator, 
after devising 8c bequeathing all his 
real 8c personal estate upon certain 
trusts, deolared that ** all probate 8c 
estate duties shall be paid by eacdi 
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beneficiary in proportion to the value 
of the share or interest taken by him 
or her xmder this my wilL” Within 
three years prior to his death testator 
dispose of a oertaln sum by way of 
gift to his wife, 8c after his death that 
sum had been assessed for State death 
duty : — Held : the death duty payable 
in respect of the gift inter vivos fell 
within the words sdl probate 8c estate 
duties ” in the declaration in the wilL — 
Abhbt t?. Hayden (1931), 31 S. R. 
N. S. W. 324 ; 48 N. ^ W. W. N, 61.— 
AUB. 
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as the words used in clause 6 were found in 
precedent books ptiblished prior to the pass- 
ing of Finance Act, 1914, they could not be 
held to apply exclusively to the future estate 
duties imposed by that Act, the words of the 
will showed that the mind of testator was 
directed to the duties payable at his death, 

& did not provide a context which would 
justify a more extended construction being 
imposed upon clause 6, & the estate duties 
which would become payable on the death 
of the tenant for life upon the settled legacy 
would not be payable out of the residuary 
estate, but the legacy duty would be so pay- 
able. — Re Hicks, Bach v. Cockbuun, 

Ch. 336 ; 102 Lk J. Ch. 177 ; 148 L. T. 466. 

229. Add. Annotation : — Aa io (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

232. Add, Annotation : — Distd. Re Laidlaw, | 

Wilkinson v. Lyd6, [1930] 2 Ch. 392. 

233. Add. Annotation : — As to (1) Refd. Rc Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

234. Add. Annotation : — >Refd. Re Sarson, Public 
Trustee v. Sarson, [1926] Ch. 31. 

234a. Bequest to pay duties — Duties payable at 
death of testator. j — Testator who died in 1912 
gave, by clause 7 of his will, certain sliares 
to his exor. “ upon trust to sell so many of 
such shares as shall bo sufficient to pay all 
my debts & funeral &; testamentary expenses 
... & all duties of every description, 
including settlement estate duty where pay- 
able, to which my estates, botli real & 
personal, or any part thereof, shall be liable, 

&, subject to such payments, in tr'^^t fv:r my 
son G. absolutely ” : & he devise*! *fc 

bequeathed his residuary real «& port- oral 
estate to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her life, & after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), s. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that clause : — Held : 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold & applied in paying 
duties which were presently payable, 
under which, after those duties had been 
paid, the residue of the shares or the x^roceeds 
were to be handed over to G . — Rc Fenwick, 
Lloyd’s Bank, Ltd. v. Fenwick, [1922] 2 
Ch. 776 ; 92 L. J. Ch. 97 ; 128 L. T. 191 ; 66 
Sol. Jo. 631. 

Annotations : — Apia. Re Trimble, Wilson r. Turton 11931] 1 
Ch. 369. Retd. Re Sutherland (Duke), Chaplin v. Levoson 
Gower, [1922] 2 Ch. 782. j, 

238. Add. Annotations : — Apld. Re Forder, Forder j 
V. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1926] Ch. 
31. 

238a. .] — Re Jones, Lambert v. Col- 

BOUBN, [1928] W. N. 227. 

239. Add. Citations 94 L. J. Ch. 155 ; 132 L. T. 
339. 

243a. Gift of all legacies ** free from all death 
duties ** — Legacy construed to Include devise 
of realty .] — Re Prbvit6, Sturges v. Pre- 
vit6, No. 209c, anie. 

244a. — .] — An assignee for value of a 


sum of £10,000 to be paid absolutely & free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land : — 
Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne &> payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their lights 
to bo determined by their contractual 
arrangements. — Re Drake, Drake v. Wil- 
son, [1926] Ch. 559 ; 95 L. J. Ch. 386 ; 134 
L. T. 302, C. A. 

246. Add. Ayinotation : — Refd. Re Portman (No. 2), 
[1925] Ch. 294. 

249. Add. Citation .*—132 L. T. 440. 

253. Add. Annotation : — Apld. Rc Ashton, Sier v. 
Ashton (1934), 78 Ho]. Jo. 803. 

254a. BeneOclary & residue — Equitable terms.] — 
Re Oassel, Public Truhtee v. Mount- 
batten, No. 22a, ante. 

261. Add. Annotation : — As to (2) Refd. Re Aberga- 
venny 8. E., Aoergavenny v. Ntjvill, [1926] 
Ch. 465. 

262. Add. Annotation : — Consd. Re Drake, Drake 
r. Wilson, [1920] Ch. 55J). 

264. Add. Annotations : — As to {I ) Refd. He Drake, 
Drake v. Wilson, [1926] Ch. 559; Rc lleeves, 
Ileeves v. Pawson, [1928] Cli. 351. 

265a. Bequests to several charities successively — 
Intention to exonerate earlier charities.] — By 
his will dated 1911 a testator devised 
bequeathed his residuary real iV; pm’sonal 
estate to his exors., the l^ublic Trust^Ri iSt 
another, ujion trust for sale & conversion *&, 
after payment of his debts funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to bo placed 
wdth the Public Ih-ustee & the income paid 
to bis wife for life. Te8tati>r then directed 
that after his wife’s doatli four cajiital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & tlie respective 
ineorne paid to certain life t^mants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective li'e tenancies 
the respective capital sums should bo X)aid to 
thirteen charities thereinafter narncid “ in 
the order of priority in which the names 
appear in this my will as far as the money 
will go, no. 1 being first paid ; no. 2 next « 
so on, that is to say : ” Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece; no. 11, 
£1,000 ; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), a. 14, 
abolishing settlement estate duty &; the relief 
thereby conferred, was passed. The estate 
was cleared & the residuary trust fund paid 
to the Public Trustee, who paid the Income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies 
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One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife ; but on the cesser of subsequent 
life tenancies estate duty would be payable, 
& the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
08 between the successive charities : — Held : 
clause 9 conferred an absolute priority as 
between the successive charities, was 
sulTlcient as between the earUer & the later 
charities to exempt the former from their 
primd facie statutory liability to contribute 
to tlie estate duty under Finance Act, 1894 
(c. 30), 8. 8 (4). — Re Lomer, Public Trustee 
V. Victoria Hospital for Children, [1929] 
1 Ch. 731 ; 98 L. J. Ch. 201 ; 140 L. T. 087. 

265b. Devise with option to sell to specified person 
— Purchaser to pay annuities & road charges — 
No reference to death duties.] — Testator, by 
bis will, devised land to P. subject to the 
payment of certain -annuities, of road-making 
charges for which testator was liable, & of 
estate other death duties, &; subject also to 
the proviso that if within twenty-years of 
testator’s death P. should desire to sell the 
land, he was to give the Governors of the"N. 
Grammar School the option of purchasing the 
land at the price of £300 an acre, such offer 
to be subject to the payment by the Governors 

‘ of the said annuities & road charges, & accept- 
ance to be notilied 'ithin three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
<& the land sold iSt couveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property: — Held: that the Governorf having 
acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties. — Re Oockerill, Mackaness v. Per- 
ciVAL, [1929] 2 Ch. 131 ; 98 L. J. Ch. 281 ; 
141 L. T. 198. 

271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] — 

Re Hellish, Clark v. Buchannan (1927), 
cited in [1929] 2 K. B. at p. 82, n. 

AnmMiona : — Folld. Re Wheeler, Jameson v. Cotter. [19291 
2 K. B. 81, n. Retd. A.-G. v. Tuck, Public Trustee, [19291 
2 K, B. 77 ; Re Kempthorue, Charles tj. Kempthoroe 
(1929), 46 T. L. R. 15: Re Newman, Slater n. Newman. 
[19301 2 Ch. 409. Oonsd. Re Warren, Warren v. Warren, 
[1932] 1 Ch. 42. 

271b, .] — Re Wheeler, Jameson 

V. Cotter, No. 209d, ante, 

272a. By Dominion executors — Duty paid on 


Dominion property — Out of English assets.] — 

The right conferred by sect. 9 (4) of 1894 
Act on exors. who have paid estate duty 
on property not passing to them as such to 
be repaid by the trustees or owners of the 
property the rateable part of the estate duty 
on the estate, in proportion to the value of 
the property not passing to them as such, 
aj)plies to personal property in British pos- 
sessions to which sect. 20 of the Act applies, 
notwithstanding the special relief given by 
sect. 20 in respect of the estate duty on any 
such property. The charge in resi)ect of the 
rateable part enacted by sect. 9 (1) is made 
inapplicable to property in such a British 
possession by sect. 20 (2), but there is nothing 
in sect. 20 to take away the right conferred 
by sect. 9 (4). — Re Bullock- Webster, 

Royal Exchange Assurance v. Royal 
Trust op Canada, [1936] Ch. 1 ; 105 L. J. 
Ch. 291 ; 153 L. T. 448, C. A. 

272b. To trustees — Duty paid In respect of forfeited 
interest.] — On the death of a settlor in 1924 
estate duty had been paid by testator’s 
trustees in the belief that testator’s residuary 
estate passed on that event, & the rate of 
duty was computed on the same footing : — 
Held : the trustees were entitled to recover 
the amount of the estate duty paid, the settlor 
having forfeited his interest in the estate 
before his death. — Inland Revenue Comrs. 

V, Raphael, Inland Revenue Comrs. v, 
Ezra, [1935] A, C. 96; 51 T. L. R. 162, 
sub nom . Re Sassoon, Inland Revenue 
Comrs. v, Raphael, Re Sassoon, Inland 
Revenue Comrs. v, Ezra, 104 L. J. Ch. 24 ; 
152 L. T. 217, H. L. 

272c. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 

— He Ticbhurst’8 Settlement, Wyatt v, 
Ticehurst (1930), 170 L. T. Jo. 9; [1930] 

W. N. 166. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
Re Abergavenny Settled E8Tates,Aberqa- 
VENNY (Marquis) v. Nevill, [1926] Ch. 465 ; 
95 L. J. Ch. 289 ; 134 L. T. 602 ; 70 Sol. Jo. 
634. 

277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
int€>pest on unpaid estate duty without 

Sc was not bound to ohargro it by way 
of terminable charge ; (2) B. was 

entitled to an order on C. to grant the 
bond notwithstanding an averment by 
C. that B. had in her hands the pro- 
ceeds of sales of timber, the fee of which 
belonged to him. — Turnbull r. Turn- 
bullTi910), 47 So. L. R. 688.— SCOT. 


PART II. SECT. 11. 

0 . Add the following para. ; — 

A. disponed an estate to himself in 
liferent, & after his death to B. in 
liferent &; to C. In foe. On A.'s death 
B. paid estate duty Sc presented a 
petition for an order on C. to grant a 


I bond & disposition in security over the 
estate in her (B.’s) favour for the 
amount of tpo duty: — Held: (1) the 
subject chargoabie with the duty was 
the fee of the estate & not merely the 
liferent. Sc B. was entitled to have 
the duty charged on the estate by 
way of bond Sc disposition in seourity, 
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deduction of income tax : — Held : for tlio 

P urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 


of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1924] A. 0. 680 ; 9 Tax Gas. 14 ; 
Hvh nom, Inverclyde’s (Lord) Trustees «. 
Inland Revenue Oomrs., 93 L. J. P. 0. 266; 
131 L. T. 739, H. L. 


Part III. — Settlement Estate Duty. 


287. Add, Annotation : — Refd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 

288. Add. Annotations : — Consd. Re White, Skinner 

V. A.-G., [1938] Ch. 360. Refd. Re 

Ryder & Steadman’s Contract, [1927] 2 Ch. 
62 ; Ormond Investment Co. v. Betts, [1928] 
A. C. 143. 

290. Add. Annotation: — As to (1) Consd. Arm- 
strong V. Estate Duty Comr., [1937] 3 All 
E. R. 484. 


292. Add. Annotations: — As to (1) Consd. Re 
Alington & L. C. C.’s Contract, [1927] 2 Ch. 
253. Refd. Armstrong v. Estate Duty Comr., 
[1937] 3 All E. R. 484. 

293. Add. Annotation : — Generally^ Refd. Arm- 
strong Estate Duty Comr., [1937] 3 All 
E. R. 484. 

296. Add. Annotations: — Consd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. Refd. Scott v. 
I. R. Comrs., [1935] Gh. 240. 


Part IV. — Legacy Duty. 


337. Add. Annotation: — As tx> (1) Refd. Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 
680. 

345. Add. Annotations : — Consd. yV.-G. V>o kin- 
son & Baron, [1937] 2 All E. R. 185 Refd. 
Jones V. Wright (1927), 41 T. L. R. 12S, 

349. Add. Annotation: — Refd. Jones v. Wright 
[1928] A. C. 143. 

359. Add. Annotation : — As to A) Refd. Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

384a. Gift of equitable life Interest In personalty — 
Absolute Interest on payment of debts In life- 
time of life tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after i)roviding 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, <& 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to D. The debts were paid in the lifetime of 


D., but the art collection was never convoyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
vested in D. as beneficial owner, ^ that his 
estate was liable to pay duty thereon. — 
Hamilton (Duke) v . Lord Advocatij (1892), 
68 L. T, 94 ; 1 R. 70. H. L. 

385. Add. Annotation ; — Refd. He Cousen’s Will 
Trusts, Wright Killick, [1937] Ch. 381. 

386. Add. Annotation: — Refd. Re Cousen’s Will 
Trusts, Wright v. Killick, [1937] Ch. 381. 

405. Add. Annotations Fleming?;. Horni- 

man (1928), 138 L. T. 669 ; A.-G, v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 

413. Add. Annotation :—Apld. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

414. Add. Anyiotalions :- ~As to (2) Consd. A.-G. for 
Alberta v. Cook, [1026] A. C. 441. Refd. 
Herd V. Herd, [1936] 2 All E. R. 1516. 

430. Add. Annotations : — Refd. Ramsay v. Liver- 
pool Royal Infirmary, [19301 A. C. 588 ; 
Ross V. Ross. [1930] A. C. 1 ; J’eal v. Peal 
(1930), 143 L. T. 708; A.-G. v. Yule & 
MercantDe Bank of India (1931), 146 L. T. 9 ; 
Boldrini v. Boldrini & Mail-ini, [1932] Ik 9. 
448. Add. Annotation: — Apld. A.-G. v. Rudge 
[1928] 2 K. B. 515. 


Burn to the window. Tho Itcvcnm; 
Oomrs. claimed legacy duty from the 
exors. in roflrxjct of this sum, which 
(dalm tho exors. declined to pay, 
oonUmding that tho money waw given 
t-o them upon a secret trust, vi?:. for 
testator’s widow, who was the actual 
bonfjflciary, & that it had been jraid 
to her -//cW : the gift was a legacy 
U) tho exors. & liable to legacy duty 
notwithstanding that a secret trust 
api>earod on the face of the will ; the 
benefit to the cestui que trust under the 
secret trust w'as a benefit derived dehors 
the will & not by virtue of tho will. — 
Kevenub Combs. #. Stapleton 
O’Brien, 11937] I. R. 225.— IR. 

39 


PART IV. SECT. 2, SUB-SECT. 2. 

334 li. Subject to condition .] — 

A will contained the following pro- 
vision : ** 1 desire that J. 8. shall 
assist my wife In the working & 
management of my property during 
her life, or as long as she retains any 
interest therein, & in recjognltion of 
such services I direct that ray said 
wife shall pay to J. 8. an annuity of 
fifty pounds, the first payment to be 
inade at the expiration of twelve 
months from my decease, but such 
annuity shall only be payable so long 
as the said J. 8. shall act as aforesaid : 
—Held •* this constituted a legacy to 

J.S. 


I' 


J. 8., In respect of which he was bound 
to furnish an account to the Itovonno 
Comrs.. & to pay such duty as might 
bo assessed thereon. — Uevenue Comrr. 
r. SuittLEY & Brown. [19301 1. It. 45. — 
IR. 

348 i. Leoncy to exemitxjr — Secret 
verb'll trust.] — Testator by bis will 
bequeatbed (inter alia) £H50 to bis 
exors. “ to be disposed of by them as I 
shall verbally din)ct them.** The 
verbal direction given to tho exors. 
by the testator was to pay the said sum 
to testator’s widow, & this was com- 
municated to the exors. by testator 
contemporaneously with the making 
of the will. The exors. paid the said 
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469. Add. Citation L. B, 4 Ex. 327. 

462a. Settled articles not yielding income.] — For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator. — A.-G. v. Rudgb, [1928] 2 K. B. 
616 ; 97 L. J. K. B. 710 ; UO L. T. 636 ; 
44 T. L. R. 708 ; 72 Sol. Jo. 487. 

681a. .] — Be Hicks, Bach v. Oockburn, 

No. 227b, ante. 

641a. “ Death duties (payable In consequence 

of my death).”] — The testator by his will 
gave a number of legacies free of duty, & 
other legacies which were not ex;pre8sly 
stated to be free of duty. The residuary 
clause provided for the payment of funeral 
& testamentary expenses, “ & all death 
duties (payable in consequence of my death).** 
It was contended that the legacies which 
were not expressly given free of duty were by 


these last words made free of duty : — Held : 
the words “ death duties (payable in con^- 
quence of my death) ’* here meant the duties 
which would in any event be payable in 
respect of property passing on the death, 
whatever disposition might be made of it 
by the testator, or even if he made no dis- 
position of it at all. The legacy duty on the 
legacies not given free of duty therefore was 
not payable out of the residue. — Re Borough, 
PuBUC Trustee v. Roberts-Gawen, [1938] 
1 All E. R. 376 ; 82 Sol. Jo. 174. 

668. Add. Annotation : — ^Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 666. 

676a. Direction to pay legacies free of duty.] — 

Re Tanqubrat, Sewell v. Woodfibld, 
[1924] W. N. 142 ; 69 L. Jo. 252 ; 157 L. T. 
Jo. 324. 

577. Add. Annotation : — ^Dlstd. Re Tanqueray, 
Sewell V. Woodfield, [1924] W. N. 142. 


Part V. — Succession Duty. 

691. Add. Annotation : — As to (3) Retd. Jackson’s Belilios, [1928] 1 K. B. 798 ; A.-G. v. De 

Trustees v. Lord Advocate (1926), 10 Tax Trafford, [1934] 1 K. B. 1. Refd. A.-G. v. 

Cas. 460. Glyn, Mills & Co.^ [1038] 3 All E. R. 005. 

602. Add. Annotations: — As to (1) Consd, A.-G. v.‘ 622. Add. Annotations: — Qeneratty, Refd. Parr v. 


PART IV. SECT. 3. 

0 1. Not restricted to jmrposes in 

Province .] — Applicatiou by oxors. for 
(iotcrminatlou of certain questions 
arising: under a wlU whereby testatrix 
bequeathed “ unto the society called 
the British Union for the abolition of 
vivisection $75,000 free of legacy 
duty'’: — Reid! U Edw. 7, c. 12, 
8. 0 (2), absolving from succession 
duties “ property dorlsod or bequeathod 
for religious, charitable or educational 
purposes to be carried out In Ontario,*’ 
only applied to objects which must of 
necessity be carried out lu Ontario, 
not to those which might be carried out 
In Ontario without ocoaslouing a breach 
of trust . — lU Gwynnb (1912), 22 
O. W. R. 405 ; 3 O. W. N. 1428 ; 6 
D. L. R. 713.--CAN. 


PART IV. SECT. 7, SUB-SECT. 2.— B. 

m 1. ** Free of probatCt legacy 

succession dufire.”]— The will In 
question herein held not to direct that 
all probate, legacy & succession duties 
be paid out of the corpus of the estate, 
but only such duties with respect to 
three legacies . — lie Blowey Estate, 
fl935] 3 W. W. R. 95 ; 60 B. O. R. 
222.— CAN. 


PART V. SECT. 1. 


■g. Distinct from estate probate 
duty — Application of doctrine of viobilia 
seQuuntur perssnam. 1 — Ontario 8uo- 
oeealon Duty Act la a succession duty 
Act, & not an estate Sc probate duty 
Act ; the duty is imposed on the 
8Uooes«ion, & the doctrine of mobilia 
sequuntur personam applies. — E rie 
BBACB OO. V. A.-G. FOR Ontabio, 
[19201 I D. L. R. 739 ; 61 O. L. R. 507 ; 
rmsd., 40 T. L. R. S3. P. O.: affg.. 
[19291 2 D. L. R. 754 ; 63 O. L. R. 469. 
—CAN. 


•1. JurisdicHon of court to determine 
vahdUy of .^cf.l— -The ot. has not 
jiuisdictioQ OB proceedings takon under 
sect, 36 of Succession Duties Act, 
1932 (Alta.), to dgtermine vrhether that 
Act Is uUra vires , — ROYAL Trvst Oa 
(Executor op Cochrane Estate) v. 


A.-G. FOR Alberta (No. 1), [1934] 
1 W. W. R. 824.— CAN. 

8k. Determination of liability .] — 
(1) The exors. of an estate are entitled 
as a matter of right under st>ot. 35 of 
Succession Duties Act, 1932 (Alta.), 
to have the amount of the duty for 
which the estate is legally liable deter- 
mined in the manner provided by 
that scot, regardless of the state of the 
paymenta between them & the Minister. 
This right is not affected by the fact, 
if It be a fact, that there is no way of 
obtaining, without the consent of the 
Crown, repayment of any sums over- 
paid. 

(2) Whatever liability by the Crown, 
If any, may arise sw a result of over- 
payment of succession duties, it is not 
a liability imder this Act,” within 
the meaning of said sect. 35. Said 
words refer only to the liability of 
the subject to the Crown. Therefore, 
exors. are not entitled in proceedings 
under said sect, to a declaration that 
the Crown is liable to repay any 
moneys paid it. — Royal Trust Co. 
(Executor of Cochrane Estate) v. 
A.-G. FOR Alberta (No. 2), [1934] 1 
W. W. R. 831.— CAN. 


si. Bond by executors to secure pay- 
ment — Succes^on Duty Act declared 
ultra vires — No further liability for 
dwfy.l— G odson v. A.-G. for British 
Columbia, [19841 8 W. W. R. 476; 
[1936] 1 D. h. R. 92 ; 49 B. C. R, 131.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 1. 
599 I. *• Property ** — Transfer of 
stock, etc., to wife — Dividends paid to 
Atisbond.] — Held : deceased retained 
an interest in the gift to his wife to the 
extent of the dividends to be derived 
therefrom, & the stock, etc., were 
subject to succession duty. — Fowkes 
V . Minister of Finance, [19271 2 
D. L, R. 717 ; 88 B. 0. R. 396.--CAN . 

d i. — ^ — ? — .1 — Held : taxes 

imposed on movable property by the 

S uebeo Sueoesalon Du^ Act, 1892, Sc 
le amending Acts apply <mly to 
property which the suooeasor ctalms 
under or by virtue ot Quobeo law ; Sc 
have no appUoatlon to the several 
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items in this case, which formed part 
of a sucoesslou devolving under the 
law of Ontario. — L ambe v. Manuel, 
[1903] A. O. 68. P. a— CAN. 

Bp. Includes life insurance moneys .] — 
Life insurance was held chargeable 
with suooesBion duty, although ft was 
payable to a preferred beneficiary, & 
the estate was insolvent even after 
Including the life insurance . — Re A.'s 
Estate (1933), 43 Man. L. R. 89.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— A. 

0 i, Property appointed.] — Re 

Norman’s Trusts, [1926] 3 M. P. R. 

571.— CAN. 


g 1. .] — Re Littridob (B. C.), 

[19271 3 D. L. R. 250.— CAN. 

g ii. Marriage settlement.] — A 

transfer of property by a husband to 
trustees for the benefit ot hia wife & 
the issue of their marriage, pursuant to a 
covenant in an ante-nuptiaJ settlement, 
is not a ” gift ” so as to be chargeable 
upon his death with succession duty 
under Ontario Succession Duty Act, 
1914, 8. 7 (2) (h), as amended in 1914. 

The woi^B at the end of the above 
enactment, beginning ” of which pro- 
perty actual Sc bond fide possession & 
enjoymont shall not have been assumed 
by the donee . . apply only to the 
third description of ” property taken ” 
there mentioned. — A.-G. fur Ontario 
V. Perry, [1934] A. C. 477 ; 153 
L. J. P. O. 145: 151 L. T. 405; 10 
T. L. R. 1 ; 7 8 Sol. Jo. 488, P. O.— CAN. 


sh. Insurance poHby .] — A policy of 
life-insuranoe on the life of the manager 
of a CO. was taken out at the instance 
of the OO. Assured, the manager, 
sUrued the applioatlon. The oo. was 
named as sole benefioiary. Two years 
later the oo. transferred for a cash 
consideration Its beneficial interest in 
the policy to the assured ,* Sc on his 
applioatlon his wife was substituted as 
beneficiary* Thereafter the premiums 
were paid by or on behalf of assured. 
Later tiie assured created a trust fund 
oomprising (ttiter oHa) said policy. Sc 
at the request of himself Sc wife the 
trustee was substituted as beneficiary* 
Sc. at the time of assoied’s death, the 
trustee held the poUoy pursuant to 
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A*-0.| [1926] A. C. 239 ; IRe, Drake Settlement 
Trusta, Wilson v. Drake, [1938] Ch. 133. 

627. AM, Annotaiion : — Held. A.-G. v, Farrell 
(1980), 99 L. J. K. B. 605. 

632. AM, Annotations : — As to {\) Distd. A.-G. v, 
Adfi<nison, [1932] 2 K. B. 159 ; Lord Advocate 
V, Inzievai* Estates, [1938] A. C. 402. A.s- to 
(2) Refd. Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371 ; Inland Revenue Oomrs. i\ 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 
640. AM, Annotaiion : — Apld. A.-G. v, Adamson, 
[1982] 2 K. B. 159. 

660. AM, Annotations : — As to (2) Apld. A.-Q. 
V, De Trafford, [1934] 1 K. B. 1. As to 

(4) Consd. Re Drake’s Settlement Trusts. 
Wilson V. Drake, [1938] Ch. 133. As to 

(5) Refd. A.-G. v, Belilios, [1928] 1 K. B. 
798. 

662. Add, Annotations : — Overd. A.-G. v. De 
Trafford, [1934] 1 K. B. 1. Refd. I»arr 

V. A.-G., [1920] A. 0. 239. 

666. AM, Citation .*—-132 L. T. 699. 

AM, Annotati m : — Overd. A.-G. v, De 
Trafford, [1934] 1 K. B. 1. 

666a. Effect of disentailing deed.] — A ttmant 

in tail in remainder of settled estates barred 
the entail & by a re-settlement dated May 8, 
1914, granted the settled estates (subject 
to his father’s life estate) to the use that 
trustees should raise a sum of Jb* 160,000 as 
portion for the younger children of the tenant 
for life & their issue as the tenant for life 
should appoint with remainders By 

various appointments the tenari. to, lilo 
appointed the sum of £160,000 between his 
two younger sons & the issue of one thj’n. 
The tenant for life died in 1029 & the questimi 
arose whether succession duty was payable 
on his death in respect of this sum at the rate 
of 6 per cent, as on a succession from the 
tenant in tail or at the rate of 1 per cent, as 


on a succession from the tenant for life ; — 
Held : the tenant in tail’s succession had to 
the extent of this sum of £160,000 become 
vested during the lifetime of the tenant for 
life by “ alienation ” within Succession Duty 
Act, 1853 (c. 61), 8. 15 ; & succession duty 
was therefore payable by virtue of that sect, 
at the same rate as if there had been no 
alienation, with the result that duty was pay- 
able at the rate of 1 per cent, only as on a 
succession from the tenant for life. — A.-G. 
V. Dh Trafford, [1934] 1 K. B. 1 ; 103 L. J. 
K. B. 401 ; 160 L. T. 24 ; 40 T. L. R. 677, 
C. A. ; affd, on another pointy suh nom. De 
Trafford v. A.-G„ [1935] A. C. 280, H. L. 

694. Add, Annotations : — to (3) Consd. A.-G. v, 
Glyn, Mills eVi Co., [1938] 3 All E. R. 606. 
As to (8) Refd. Parr v. A. -CL, [1926] A. C. 
239; A.-(L De Trafford (19.33>), 150 L. T. 
24. (irnrrallf/f Refd. Jie .Dnike’s Settlement 
Trust s, Wilson r, Drake, [1938] Ch. 133. 

694a. Resettlement by party with defeasible estate 
& party with contingent interest subject 
thereto.] — The time lor as(?ertiiining the 
predecessor or predeci'ssors from whom a 
successor derives his succession for the pur- 
poses <)f the Suc(M*ssi(>n Duty Act, 1853 
(c. 51), is llie time wiem the disposition is 
made creating tlie succession not the tim(> 
wlam tlie succt^ssiou. falls into possession. 
Ihider the vill f)f a. test./?to]' A. was oniithHl 
to prop(S‘ty for n,u (‘sLit-o iii fee Him]>l(? iii 
remainder ex[)ectant upon the d('.a,th of a 
tenant for life hut deh^r.siblo if A. ffiihsl to 
survive a certain dale, iu which event B. 
would become aljsolutely cnlithsl to an estates 
iu feti flimx)le. Before tliat daU^ liad arrivt^l, 
A. B. n.gre(‘d to sett le t ))0 pro|>«^rty u])on 
certain trusts iVc afterwards joimsl in making 
a settlement arajordhrgly. in the events 
whicli happened the contingency on which 
A.’s int<^rest w^>uld cease A: B. would Ixicoine 
entitled never took |)hice : Held: that a 


the terms of said trust : — Held : the 
policy was dutiable under soot. 7 (2) (e) 
of Succession Duty Act, 1930, as an 
“ interest purchased or provided by 
the deceased ... to the extent of the 
beneficial Interest accruing: . . . on the 
death of the deceased .” — Re Thacker 
Estate, [1931] 1 W. W. R. 97 ; 1 
D. L. R. 1015 ; 39 Man. L. R, 375.— 
CAN. 

•L .1 — Re Byrne Estate, [1931] 

1 W. W. R. 228 ; 43 B. O. R. 39G.- 

CAN. 

sm. .] — Deceased was one of 

three holders of a policy of assui-anoe 
& was the first of them to die. The 
policy provided that in consideration 
of an annual premium the insurers 
should, on the death of the first to die 
of the three policy-holders, pay the 
survivors a certain sum. The annual 

g remlum was paid by the policy- 
olders in equal proportions. On the 
death of deceased In Apr. 1931, the 
assurance moneys were paid to the 
two survivors. Suooesalon doty was 
assessed on one-third of the proceeds 
of the policy, on the ground that there 
was a dis^sitlon within sect. 4 of 
Succession & Probate Duties Acts, 
1892 to 1931 HeZd.* there was no 
disposition of property ; fiirther, the 
covenant by the insurers to pay moneys 
was not a disposition of property, but 
a mere contaraot . — Re xsusBt [1933] 
S. R. (Q.) 838.--AUS, 

PART V. SECT, a, SUB-SECT. 2.— B. 

634 i. Whm suceesston aocruee.J — 
Stake* Buraia Comb. (Quebnblanp) 


V. Donaldson (1927), 39 O. L. R. 539. 
— AUS. 

642 i. Death aft cause or occasion of 
mccessinnA — Eahtehn Trust Co. v. 
Plummer, [1932] 8 D. L. R. 158. — 

CAN. 

642 li. 1 — A. executed a deed 

under which sccurltlos were delivered 
to pltf., dividends from thorn being 
payable to A.’s son until a certain 
date when the socuritleH worn to bo 
transferred to the sou or his nominees, 
If the son die before that date, to his 

E ersonal roproaentatives to be held 
y them on the Hauio trusts as they 
hold the estate of the son as a gift from 
the grantor to the boncftclaries of tho 
^tate who are raombers of his family. 
The son died before the date fixed for 
the transfer of the securities ; — Held : 
they were liable th succession duty as 
property passing or deemed to pass. — 
Re Plummer’s Estate (1932), 5 

M. P. It. 161.— CAN. 


PART V. SECT. 2. SUB-SECT. 4 . 

h i. person entiiled aRer death 

of ftucceesor before property paid over .] — 
Where ft share In a ro^^lduary estate 
not paid to tho residuary devisee 
during her lifetime but pewised under 
her will, her death oocurHug eighteen 
monthr after that of testator : — Held : 
the Crown was entitled to succession 
duty thereon, although suooesslon 
duty had been paid by the exors. 
under the first will on the residuary 
estate.—Be Luwn Estate (B. 0.5, 
[1925] 2 W. W. R. 608.--CAN. 

J7 


h li. Rcitidtiary crlft in trust for 

Preshyterian Church of New /.calami — 
For purpose of assisting foreign mis- 
aioTuiry work.] — Held: tho Prewhy- 
D^rian church was a '* succosHor ” under 
Death Duties Act, 1921, s. 10. — 
TAL Trustees, Estate & 
Oo., Ltj>.,ofNew Zealani> V, 
Stamp Duties Comr., [1927] N, Z. 
L. Jl. 714.— N. Z. 

sd. ” Competent to dispose ” — 
Heir of Gntail — Cwu^nt necessary to 
disentail.]— Tho right to charge suc- 
(iCHHion duty on an entailed estate 
depends on the provisiouH (as amended) 
of Finaneo Act, 1891, s. 38 (1), Sc, 
accordingly, an bolr of entail who is 
not entitied to diHcnlR,!! th(^ estate 
without c.onHcntb is not entitled to 
charge succession duty on the estate. — 
B L YTtW woo D ’H ( j ^ OBD ) J UI> lOlAL 
Factors. 1)ou(3Lab. 11935] S. 0. 511. — 
SCOT. 


PART V. SECT. 2, SUB-SECT. 5.— A. 

670 Iv. Donor of truM fund — 

^Succession Duties Act, li. S. A., 1922 
(c. 28), s. 6.] — A.-Q. OF Alberta v. 
Cowan, [1920] 1 D. L. K. 29 ; [1926] 
S. C. R. 142.-— CANi 


PART V. SECT. 2, SUB-SECT. 6.— 
B. (b). 

sf. Succession Duly Act, 1915 (c. 27> 
(N. B.) — Absolute power of appoinl- 
WICni.] — PnOVI NCI AL Seoeetaby-Tkea- 
smusB V. Schofield (N. B.), [1923] 2 
D. h. R. 1144.— CAN. 
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successor under the agreement & settlement 
derived his succession from both A. & B. 
as predecessors, &, as the proportional interest 
derived from each predecessor was at the 
critical time not distinguishable, the suc- 
cessor must, pursuant to Succession Duty 
Act, 1853 (c. 51), s. 13, be deemed to have 
derived his succession in equal proportions 
from A. & B . — lie Draice’s Settlement 
Trusts, Wii^^on v. Drake, [1938] Ch. 133 ; 
[1937] 4 All E. K. 171 ; 107 L, J. Ch. 39; 
157 L. T. 559 ; 54 T. L. R. 98 ; 81 Sol. Jo. 
*921, C. A. 

697, Add, Annotation : — Hefd. Re Drake Settle- 
ment Trusts, Wilson v, Drake, [1938] Ch. 133. 

899. Add. Annotations : — As to (1) Apld. A.-G. v. 
Farrell (1930), 99 L. J. K. B. 605. Refd. 
A.-G. V. De Trafford, [1934] 1 K. B. 1. 

699a. Subsequent private Act avoiding restraint 
upon alienation — Effect on succession.] — 

Under a settlement of 1888, out of property 
brought into settlement by cousins of the 
deceased, deceased was given a life interest 
subject to forfeiture in 'the event of aliena- 
tion, A, subject thereto, the settled property 
was entailed in tail male in the usual form. 
In 1918, the entail was barred & the settled 
property made subject to the joint appoint- 
ment of the deceased & his eldest son. At 
the same time, the settled property was I'e- 
settled, the material clause of the resettle- 
ment being that the eldest son was given a 
power to charge the settled property with 
the payment after the death of the de- 
ceased of any sum not exceeding £50,000 
free of death duties, such charge not to 
take effect unless the eldest son survived 
the deceased. By a i)rivate Act, passed in 
1921, it was provided that the above power 
to charge might be exercised during the life- 
time of the deceased, &, notwithstanding the 


provision for forfeiture in the event of aliena- 
tion, the deceased might release his life 
interest in ^ny sum so charged. The Act 
also contained a general saving to His Majesty 
of all estate, right, title, interest, claims or 
demands. In 1923 & 1925, by three chai’ges 
the sum of £50,000 was raised. The eldest 
son died on July SO, 1930. Deceased died 
on Oct. 3, 1932, &, this date being more than 
three years after the £50,000 had been raised, 
there was no claim to estate duty in respect 
thereof. The Crown claimed succession duty 
in respect of the £50,000 under the Succession 
Duty Act, 1853 (c. 51), ss. 2, 12, 15, upon a 
succession by the eldest son to the settlors in 
the 1888 settlement: — Held: (1) the re- 
settlement in 1918 was a disposition by the 
eldest son within Succession Duty Act, 1853 
(c. 51), s. 12, & the private Act of 1921 did 
not dispose of the property, but left the 
parties free to determine whether or not they 
would exercise their powers of disposition 
under the resettlement, the Act only bemg 
necessary to enable the deceased to alienate 
his interest. By joining in the raising of the 
charges, the deceased had accelerated the 
title of the eldest son by surrendering pro 
tantOi within Succession Duty Act, 1853 
(c. 51), 8. 15, his life interest ; (2) the Crown 
clearly had a claim to succession duty before 
the Act of 1921 was passed, & the Act saved 
every claim on the part of the Crown upon the 
settled property, including the liability to 
succession duty. — A.-G. v. Glyn, Miijss & 
Co., [1938] 3 All E. R. 605 ; 82 Sol. Jo. 730. 

714, Add. Ann station : — Distd. A.-O. v. Belilios, 
[1928] 1 K. B. 798. 

718. Add. Annotations: — Distd. A.-G. v. Belilios, 
[19281 1 K. B. 798. Consd. lie White, 
Skinner v. A.-G., [1938] 2 All E. R. 691. 

719. Add. Ayinotation : — Distd. A.-G. t;, Belilios 
[1928] 1 K. B. 798. 


PART V. SECT. 2, SUB-SECT. 7.— A. 

p i. Bonds issued by Dominion 

Oovernment to testator resident in pro- 
vince .] — Certain bonds were issued to a 
testator resident in Aiberta by the 
Govt, of Canada under statutory 
authority, & on his death his oxors. 
raised the question whether succession 
duties with respect to the bonds were 
assessable by the Province of Alberta 
under Succession Duties Act of Alberta, 
8. 27, which provided that ** all pro- 
perty of the owner thereof situate 
within the Province Sc passing on the 
death shall be subject to succession 
duties.’* The bonds passed on the 
death of testator. The reprister of 
bondholders was at Ottawa In Ontario : 
— Held : as the bonds constituted a 
Btatutorv obligration they were debts 
by specialty & therefore in point of 
Ilablitv to taxation had their local 
situation at the testator’s place of 
residence in Alberta & were subject 
to the duties in question. — Roval 
Trust Co. v. A.-G. for Alberta 
[19301 A. C. 144; 46 T. L. R. 25.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

718 1. Realty oiUside province-— 

Devised under trust for sale — Testator 
domiciled in province .] — Whore by the 
will of testator, who died domiciled 
in British Columbia, land outside the 
province Is devlBod to a trustee under 
direction to convert It into money, 
ft Is not, while at least it is yet unsold. 
Bubjoot to du^ under Buooe^on Duty 
Act, R. 8. B. 1924 (o. 244).— 
Alexander v. A.-g., [1927] 1 D. L, R. 


602 ; [1927] 1 W. W. R. 143; 38 

B, d. K. 28.— CAN. 

q i, Agreement for sale.] 

— V., resldont & domiciled in U.S.A., 
ngroed by writing: under seal to sell 
land owned by him in the province of 
Alberta, the purchaser Roing into 
possession. The purchase-money w'as 
to be paid, with interest, in U.S.A. At 

V. ’s death in U.S.A.. there was a 
balance ovvine: him under the agree- 
ment : — Held : V., at his death, was 
the owner of property situated in 
Alberta or of on interest in the land, 
liable to duty in Alberta under Suo- 
oossion Duties Act, 1914 (o. 5), the 
question not beintf dotorroluod by the 
locality of the debt, but by the nature 
of the Intei-ost hold by deceased in the 
Aiberta land. — Vaughn v. A.-G. for 
Alberta, [1924] 3 D. L. R. 467 ; 2 

W. W. R. 821 ; 20 Alta. L. R. 424.— CAN. 

sk. Mortgages on land outside pro- 
vince — Owner domiciled wUhin province . ) 
— Held : subject to duty under 

Succession Duty Act, R. S. B. C., 
1924 (o. 244).— Rc PARKER, [1920] 
1 D. L. R^ 783 “■ “ 


PART V. SECT. 2. SUB-SECT. 7.— C. 

b 1. Sttares held in company 

incorporated in province .] — Shares In a 
oo. incorporated in Ontario, which were 
recorded in the name of a foreigrner 
domioiled in the Stat« of Michigan , 
who died there, were held liable to 
succession duty in Ontario. — Erie 
Beach Co. v. A.-G. for Ontario, 
[1930] A. C. 161, P. C.— CAN. 
b 11. Shares held in company 

18 


with head office in province.] — The 
Province has no power to levy succession 
duty on the shares of a oo. merely 
because the co. has a head office within 
the province. — Macfarlane, [1933] 
1 D. L. R. 345 ; O. R. 44.— CAN. 

b iii. .] — Succession duty 

in Quebec is not payal)lo on shaies In 
the stock of a co. having its head office 
in Montreal, belonging to a person 
domiciled in Ontario, registration being 
made in Montreal, l)ut the ccrtillcatea 
being In Toronto at the time of death. — 
TGuonto General Trusts Cokpn. 
V. R., [1938] 1 D. L. R. 40.— CAN. 

b iv. Simple contract debt.] — 

For the purpose of Ruooesslon duty a 
simple contract debt owed by a co, 
with its head office & place of business 
outside the Province is property outside 
the Province.— A.-G. for Ontario v. 
Fasken, tl93.51 1 D. L. R. 718 ; affd., 
[19351 3 D. L. R. 100 ; O. R. 288.— 
CAN. * 

k i. .] — Hdd : subject to 

duty under Succession Duty Act, 
R. S. B. C., 1924 (c. 244).— /te Suc- 
cession Duty Act, A.-G. for British 
Columbia «. Wilson (B. C.), [1926] 
4 D. L. R. 139 ; [1927] 1 W. W. H. 
265.— CAN, 

k ii. — • — .] — Testator, whose 

domicil was in Ontario, possessed 
secnritlos, which were in a safety 
deposit box In a bank in Michigan : — 
Held : the securities were subject to 
duty under Succession Duty Act, 
R. S. O., 1914 (c. 24).— A. -Q. POR 
O.NTARio V. Baby, [1927] 1 D. L. R. 
1105 ; 00 O. L. R. 1.— CAN, 
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724. Add. Annotation : — Consd. A.-G. v. Belilios. 
[1928] 1 K. B. 798. 

725. Add. Annotation • — Held. A.-G. v. BelOios, 
[1928] 1 K. B. 708. 

726. Add. Annotation: — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


732. Add. Annotation : — Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

755a. .] — Re Bateman (Baroness), No. 107a, 

ante. 

765. Add. Annotation : — Consd. Re Bateman, 
[1925] 2 K. B. 429. 


k ili. .1 — Debenture stock 

of a city In Nova Sootia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bank at the 
earae city, belonprlng to testator 
domiciled In Now Brunswick : — Held : 
not liable to duty under Succession Duty 
Act, C. S., 1903 (o. 17).— Receiver 
General of New Brunswick v. Ros- 
BOROUOH (1915), 43 N. B. R. 258.— CAN. 

n 1. Spenijalty deht .] — A mtge. 

debt duo in Now Brunswick at the time 
of tho foreign creditor’s death is pro- 
perty of the criMlitor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915. — Royal Trust Co. 
V. Provincial Secretary, TREAfliJUEH 
OF New Brunswick. [19251 2 D. L. R. 
49; [19251 S. C. R. 94; rcmg-* 52 

N. B. R. 21.— CAN. 

n ii. .] — Spoofalty debts 

secured by bond & mtg>^v of real estate 
situate In Nova Sootia, the bonds & 
mtfifcs. bolng In the possession of 
testator in New Brunswick at the time 
of his death: — Tlehi : liable to duty 
imder Succession Dii^ Act, C. S., 1 903 
(c. 17). — Receiver general op New 
Rrunswiok V. Rosborough (1915), 
43 N. B. R. 258.— CAN. 

n iii. .1 — Tho Crown, In the 

right of tho province of Quebec, by its 
notion claimed tho sum of $15,775.95, 
as representing suocossion duties nllogod 
to be due by rosp., as sole trustee & 
exor. of the estate of the late S. who 
died In New York in 1929 <fe was at 
the time of his death domiciled in the 
province of Ontario. Amongst the 
assets of his estate were certain bonds 
or debentures of the Grand Trunk 
I’acido Railway Co. & tho Canadian 
National Railway Co., rospeotivoly, 
guaranteed by the Oovt. of Canada. 
Those bonds or debentures, registered 
in Montreal, were at the time of B.’s 
death in tho possession of tho latter in 
Toronto. Suocossion duties wore paid 
to tho Govt-, of the province of Ontario : 
but the Govt, of the province of Quebec 
also claimed succession duties on tho 
ground that these bonds or debentures 
were to 1)0 considered for suecossir)?! 
duty purposes as property situate in 
tho province of Quoiiec according to 
tho deftnltlon of the word “ property ” 
in sect. 5 of Succession Duties Act, 
i)ecauso the two cos. debtors had their 
head oflaces at Montreal & the bonds 
& debentures wore registered & trans- 
ferable on the cos.' registei’s in that 
city : — Held : these bonds or de- 
bentures had not, In tho relevant 
sense, a local situation within tho 
province of Quebec, &, therefore, were 
not subject to the payment of succession 
duties In that produce. Debentures 
authorised by the Parliament of 
Canada & charged by statute upon tho 
Consolidated Revenue Fund have the 
character of specialties. The Grand 
Trunk Pacific Railway Co. has statutory 
powers to create bonds having the 
character of specialties. The bonds in 
this case must, os respects the oliliga- 
tion of the railway co., bo considered 
Bpecialties. although the head office of 
the co. la fixed by statut-o in Quebec ; 
&, In view of the statute law applicable 
to the case. It must be held such a 
Bpocialty has Its situs in Ontario. 
Neither, for the reasons fully stated in 
wie judgment, have tho bonds ot the 
Canadian National Railway Co. in 
Question in this case a situs in Quebec. 
r-R. V. National Trust Co., 11933] 
S. C. R. 670 ; 4 D. L. R. 465.— CAN. 

n iv. .j — The vendor under 

an agreement for tho sale of land in 


Sask. died domiciled in Alta. At his 
death there was a largo amount still 
payable under the ogroomont. Tho 
agreement was made in St^k. & 
described tho parties os both resident 
at S. in tliat province ; & tho pur- 
chaser continued to live there. It 
also provided that the money pay- 
ments as well as tho deliveries of gn\in 
thereunder were to l)e made in Sask. & 
that it should for all purposes bo con- 
strued according tf> tlio laws of Sask. 
All tho beneficiaries of tlio estate 
were domlcilctl olsowhore than In Alta. 
Tho agreement was executed iu du pli- 
cate under seal. TTium the vendor’s 
death his c.fuiy was found In bis safety 
deposit box in Kdmonton & wps 
there reduced into the T>ossesslon of the 
administrator of ids estat-e ; th(^ pur- 
chaser’s copy was then & had at all 
Uiatorial times been in tho i)oHs<iH8i<)n of 
Die pnn^hascr within 8ask. Tho prov- 
ince of Alla, contended that the debt 
duo under tho agreement was subject 
to succession duties under Succession 
Duty Act, 1931 { \\U\.) '--Held : tho 
rule that tho situs of a si>ecialt y debt 
is the place where it is found iu the 
crotlitor’s posscsscin at Ids death was 
not aiTc(d(ui by the fact that tho pur- 
chaser’s copy of tho duplicate agree- 
ment w'as in tiic latier’s i»(»sHOHSion In 
Sask. Th(;rcforc. Aha. liad tho right 
to impose the tax. All the cascis deal- 
ing vdth tibe situs of specialty debts in 
whl- b f,<^st put is where is the 
spetijdt A “ found.” or when) Is It 
” conspiemoe v»r where docs it 
happen ” to f I'claio as a matter of 
course to t!;o eijdty as the property 
of tho creditor in Ii’.a posscjssion or in 
some place where 1 c has pla.e.ed it. — 
Seir.MiDT V . Auieuta I’rovincial 

TUEAHUftER Se A.-G. FOR ALUERTA, 
[19.351 3 W. W. R. 498; 4 1). L. R. 
752 ; 5 F. L. J. (Can.) 211. -CAN. 

n V. .1 — B,, who died 

domiciled & residing In Minnesota, 
had deposited $50,000 in tho Winnipeg 
bmneli of at'anadian bank & roeedvixl 
a receipt by which the hank undertook 
to r(;F*ay the money to him or order, on 
1 5 duys’ notice, with inUwcHt at 
21 per cent. ” until further notice,” iic 
wfiich stated : ” This rtsccipt is 

negotiable.” 3’ho receipt was found 
among B.’s posHCHslons in Minneapolis 
upon bis death there. Uis exors. & 
beneficiaries all live in the United 
,Stat<‘S. Manitoba contended that 
duties under Sueeosslon Duties Act, 
1931, were payable on said deposit & 
interest. MontiHfuc, J., allowed the 
claim, tho oxors. appealed : — Held. : 
the appeal should 1)0 allowed . — ite 
Bennett Estate, Manitoha Pro- 
vincial Treasurer v. Benne'it, 
[1930] 1 W. W. R. 091 ; 2 D. L. R. 
201 ; 44 Man. L. II. 03 . on appeal, 
fl937] 8. C. R. 138 ; 2 D. L. R. 1. — 
CAN. 

n vi. .1 — Bonds of the 

Dominion & Provincial Govts, belong- 
ing to a person domiciled In tho 
U.S.A. & kept in a bank in the Provine/* 
of Ontario arc specialty debts taxable 
under tho Siiecossion Duty Act (Ont.). 
—Pn Moore, 119371 2 D. X.. R. 740.— 
CAN. 

o i, Re^isterrd outside 

prQVinL -%] — -A banking co., with a head 
ofllco at Montreal In the I’rovlnco of 
Quebec, had pt)wep by statute to main- 
tain In any province a registry office 
at which alone shares held by resi- 
dents in that province were to be regis- 
tered & could vallcUy be transferred. 

19 


A. resided at Halifax In the Province 
of Nova Sootia, & died there, owning 
shares registered at an office of tho 
CO. at Halifax under the above sta- 
tutory power. Under Suooossion Duty 
Act (Quc.), 1909, art. 1376, duty was im- 
posed upon ” property actually situate 
within the province, whether the trans- 
mission takes place within or without 
the province ” : — Held : as the owner- 
ship of tho shares could bo olTootlvely 
dealt with only In Nova Scotia, they 
were not property situate in Quebec, 
5c the claim could not bo maintained. 
— Brass AR i> v. Smith, (1925) A. C. 
371; 94 L. J. P.0.81; 132 L. T. 647; 
41 T. L. K. 203.— CAN. 

o II. -- — .1 — Tbo words 

” or cl HO whore ” In sect. 4 2 (5) of Bank 
Act, both under their ordinary meaning 
& In the light of prior legislation, are 
adcquat.c ti> provide for the establish- 
ment of places for registration & 
transfer of sliares t>utsldo the Canadian 
territory, iti respect of shares owned 
l)y persons not resident in Canada. — 
U. V. CimiNG, [1932] S. C. R. 410; 
3 D. D. H. 273.~CAN. 

r i. For the paragraph in the original 
umc Bulislitute the following para- 
graph : — 

Owner not domiciled uriihin 

prorincc—PecognitUm of status of 
** -If a person domiciled in a 

country whoso lawy permit poly- 
gamous inarrlagos is married there to 
two w'ivos, iSc dies while still domiciled 
there though tmnpoiarily residing In 
British (k)lumhla, the status of the 
wives will ho recogniflcd by tho els. 
of British (5>lumbia for tho purpose 
of fixing the Horjccssjon duly payable 
on property In British CoJumbia going 
under d«‘reasod’s will to each of the 
wives. — Yew i?. A.-G. for Britibii 
OriLUMiUA, ; 19241 1 D. L. R. 1166; 1 
W. W, R. 7 53 ; 33 B. C. R. 109; 

revsfj. S. C. sub noin. He liEE ClIEONG, 
[1923] X W. W. U. 867.--CAN. 

PART V. SECT. 3. SUB-SECT. 1. 
si. De^Minition of trust several years 
before death.] — 'IVm years before his 
death an owner of debentures executed 
a declaration of trust whereby he 
deeJared that he held them In trust for 
his chlldicn & deposited tho delientures 
& the declaration in a bank whore they 
remained until his death. He never 
received any ben<dlt from the 
debenturoH, Sc then* whs no ovidonco 
of any scheme or re.A.nwation whereby 
ho retained any hem ficlal Interest. 
No part of the income was i»ald to tho 
beneficiaries, but tbo trustee Invested 
It In trust or placed It to tliO credit of 
a trust account In the same bank wlmre 
it accumulated until ho died : — Held : 
the fund was not liable to snoceBslon 
duties under SucccBslon Duties Act, 
R. 8. A. 1922 (c. 28).— Cowan e. A.-G., 
[19251 2 D. Ij. R. 647; 11925] 1 

\V. VV. R. 993 ; 21 Alta. I.». R. 241 ; 
revad., [19201 1 D. L. R. 29.— CAN. 

PART V. SECT. 3, SUB-SECT. 6. 

sm. When exemption ajytdicahle .] — 
Tho exemption from tho payment of 
the 1 per cent, succession duty pay- 
able imder Succession Duty Act, 1853 
(c. 61), 8. 10, be the additional ton 
BhilllngB per cent, payable under 
Cuatoms h Inland Revenue Act, 
1888 ( 0 . 8), only arises where estate 

i duty is payable under Finance Act, 
1894 (o. 80), & the principal value of 
the estate does not exceed £16,000." 
A.-a. V. Jaffa, [1936] N. I. 97.~in, 



Cases 777a— 799a. English and Bmpibe Digest Supplement. 


777a, Devise for life free of all duties ** — 

Liability for succession duty on death of 
tenant for life.}— testator devised “ free of 
all duties ” certain premises to his trustees 
upon trust to permit S. to have the use & 
occupation of the same during her lifei & 
after her death he directed hfi trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
& bequeathed the residue of his real & 
personal estate to his trustees upon trust, 
after payment of his debts, funer^d & testa- 
mentary & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty -four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 
thirty -four residuary legatees named therein. 
A question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so devised by the person or 
persons entitled thereto upon her death : — 
Held : upon the true construction of the 
will the words free of all duties ** applied 
only to the succession dutv presently payable 
on the death of testator, & did not extend, to 
the succession duty payable on the death of 
S. — Re Trimble, Wilson v, Turton, [1931] 
1 Oh. 869 ; 100 L. J. Ch. 73 ; 144 L. T. 612. 

*780. Add. Annotationa : — As to (1) Consd. A.-G. 


V. Be Traflord (1983), 49 T. L. B. 677- 
As to (2) Consd. A.-G. v. Df Trafford, [1934] 
1 K. B. 1. Generally, Ref a. Re Duncombe's 
WiU Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

796. Add. Annotationa : — Constf* A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd, A.-G. v. Behlios, 
[1928] 1 K. B. 798 ; Be Drake's Settlement 
Trusts, Wilson v, Drake, [1938] Ch. 133. 

796a. Finance Act, 1925 (c. 86), s. 24.]— 

Oiroumstances {see No. 90a, ante) in which ; — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. BelilIos [1927] 2 K. B. 439 ; 43 
T. L. R. 669 ; revsd, without affecting this 
point, [1928] 1 K. B. 798, O. A. 

799a. .] — Where a perdon, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
increased v^ue of the succession for the 
purpose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases to the value of 
the property as at that date, less the ground 
rents, &: not to the value of the property when 
the succession first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [1926] 2 
K. B. 184 ; 95 L. J. K. B. 517 ; 135 L. T. 
541 ; 42 T. L. R. 346 ; 70 Sol. Jo. 466. 


PART V. SECT. 8. SUB-SECT. 7. 

cl. Validity.] — There la nothing 

In Suoceaalon Duty Act, 1923 (o. 13), 
or other atatutes of Saakatchewan 
to prevent a teatator from directing 
that legacies be paid fro© from euo- 
oeasion duty. — Re Andeiison Estate, 
Canada Permanent Trust Co. e. 
MoAdam, [1928] i D. L. 11. 01 ; [1928] 2 
W. W. R. 305 ; 22 Saak. L. 11. 610.— 
CAN. 

o ii. Beguest of residue not ex- 

onerated.] — Testator made bequosta 
out of residue, inter alia, to two educa- 
tional Inatltutloua in Ont^irio & to two 
Minnesota oharitlos. By tlie will, all 
legooiea, funds & stocks transferred 
to trustees were declared to bo “ free 
of aucceasion duty ” & certain other 
legacies were to be “ free of all auccea- 
Blon duty ” : — Held : the ^fta of 
I'ealdue to the four charities not being 
hi any sense free of sucoeaalon duties, 
each must bear Its share of the duties 
Imposed in respect of its share of the 
residue. — Re whitnky (1930), 66 

O. L. 11. 839.— CAN. 

•q. Legacy subject to payment of ail 
succession duty payable on estate — 
Whole legacy included in estate in deter- 
mining rate of duty — Portion of legacy 
applied in payment of duly exempt from 
doty .] — Stamp Dutibs Comb. r. Lans- 
POWNK (1927), 40 C. L. H. 115.— AUS. 


PART V. SECT. 4. 

so. l^ovincial duty — Assets in 
province forming part of larger estate — 
Deceased domiciled outside province .] — 
Deceased, domiciled outside British 
Columbia, loft personal property of 
ll.OOd.OOO of which 110,000 was In 
British Columbia ; — Held / under 
R. S. B. O., Acts 1911 (o. 217) & 1921 
(o. 58), the duty payable on the not 
amount should be 14 per cent, on the 
firat 1100.000, 24 per oent. on the 
second $100,000 Sc 5 per cent, on 
the balance ; of the sum thus ascer- 
tained the 110,000 within the province 
was charged with its proportion which 
W8ifl taken by the province. — Re Suo- 
CEsaioN Duty Act, Re Heoht, [19241 
1 W. W. R. 1 153 ; 33 B. 0. R. 164.— CAN. 


ad. Construction of Succession Duty 
Act, 1030 (Uan.).s. 8(1).}— JKe Twx 
Estate, [10831 1 W. W. R. 604.--CAN. 


86. Deceased domiciled outside Pro- 
vince — Property within Province .] — 
Under Suoces^n Duty Act, R. S. B. 0., 
1924, in the case of an estate subject to 
sect. 7 thereof, all the property subject 
to duty is taxed, not under a gi^uated 
scale, but at the rate opposite the 
highest group In Sched. D in which 
the estate is arranged when classified 
for the purposes of said schedule 
according to its net value, even though 
only part of the estate is property 
situate \vlthln the Province . — Re 
Untermkyer Estate, [19331 1 W. W. 
11. 705 ; 46 B. C. II. 547.— CAN. 

af. Surtax under 1932 Act — Not 
appiicable where death before Act in 
force.!— JRe McIntyre Estate, [1933] 
2 W. W. R. 257.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


t i. Between date of gift d: death.] 

— Where a gift of co. shares is subject 
to succesHion duty any increase in the 
value of the shares between the date 
of the gift & the date of the death of the 
donor must be taken into account In 
determining the value tinder Succession 
Duty Acts, 1930, 193,5.— R. (A.-G. FOR 
Saskatchewan) v. Mkieioke (No. 2), 
[1938J 2 W. W. 11. 97.— CAN. 

d 1. Shares.]— Bdd : with 

respect to a very large block of shares 
in a mining co., the ** fair market 
value ** could not be said to be the 
price which probably would have been 
obtsdned had the whole block of shares 


been put on the market at once. In 
view of the number of shares & the 
limited market, that course would 
undoubtedly have depressed the market 
price, & the exofs. were not bound to 
offer the shares for sale at one time 
or at all ; nor should said value be 
fixed at the price which would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at the time of the death. — Unteb- 
METBK Estate v. A.-G. for Britisb 
Columbia, 11928] 3 D. L. ^ 811 ; 
[1928] 2 W. W. R. 209 ; 39 B. C. R. 
633; oXrd.. [19291 1 D. L. R. 315; 
3. C. R. 84.— CAN. 


d ii. .] — The fair market 

value in sect. 3 of Suooeesion Duty 
Act, 1934, is the price which could 
probably have been obtained in the 
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open market at said date. — Re Leiser, 
Forman & Fowkes v. Minister op 
Finance, [1937] 2 D. L. R. 341 ; 2 

W. W. R. 428 ; 51 B. C. R. 368.— CAN. 

h 1. .] — Although exors.i 

when applying for ancillary letters 
patent in British Golumbla, had placed 
a value on the estate in the province 
for the purpose of Buooession duty Sc, 
being aooepted by the Crown, had riven 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown ; but 
they have still the right to present a 
petition under Suooession Duty Act, 
B. 43, to a Judge of the Supreme Ot. 
of the province who has jurisdiction 
to determine what property of the 
estate is liable to duty & the amount 
due. — Blackman v.B., [192414D.L. R. 
123 ; [19241 S. 0. R. 400.— CAN. 

h II. .] — In an action on 

a bond to secure payment of duties 
under Succession Duties Act, R. S. A., 
1922 ( 0 . 28), wherein the defence was 
that the true value of the estate did 
not exceed $6,000 Sc no duty was pay- 
able ; — Held : the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining the letters probate, whioh 
values had been accepted as satis- 
factory by the Crown. — R. v. London 
Sc LANCAfllltRE GUABANTEK & ACCIDENT 
OO. (AltaA [1926] 4 D. L. R. 874 ; 
[19261 3 W. W. R. 461.— CAN. 

h lii. .1 — The essential 

precedent to the Jurisdiction of the ot. 
under Suocesalon Duties Act, 1922, 
o. 28, 8. 38, is that^there is property 
the liability of which to duty is in 

a uestion Sc has to be determined by 
tie Judge. Therefore, when an exor. 
on applying for probate placed a 
valuauon on the estate for the purpose 
of suooession duty Sc this veduatlon was 
accepted by the Crown, the ot. cannot 
grant relief under said seotloru — Re 
Spence Estate* [1928] 1 D. L. R. 
644 J [19281 1 W. W. R. 71 ; 23 Alta. 
L. R. 199.— CAN. 

sp. Aggregots value — Succession Duty 
Act, O. S., 1903 (c. 17).l— Rjbczivxr 
General of New Brunswick v, 
BosBORouaH (1915), 43 N. B. B. 
258.— CAN. 

sq« Lsgaey to benefletary — Shots 



Vol. XXI.— Estate and Other Death Duties. Oases 884-861a. 


824. Add. -4nnotofion Refd. Ormond Invest- 
ment Oo. V. Betts, [1928] A. 0. 143* 

853. Add. AnnoiaXion : — Held. Re Drake, Drake «. 

Wilson, [1926] Oh. 559. ’ 

881. For citation read “ No. 268, ante.'* 


Sub-Sbot. 2. — ^PowEB TO Raisr the Duty (p. 114). 

861a. Provision for payment by court—Extent of 
powers.] — The power of the ct. under sect. 53 
of the Succession Duty Act, 1853 (c. 51), 
s. 63, to direct payment out of any fund under 


the control of the ct. in an administration 
action, of legacy or succession duty, does not 
enable the duty payable in respect of a be- 
quest, etc., to one person to be deducted 
from the assets comprised in a bequest, etc., 
to another person. It only enaoles duty 
owing by a legatee to be paid out of any other 
property to which he is entitled & which is 
under the control of the ct . — Re ElGHMlB, 
CoLBomiNB V, Wrucs, [1936] Oh. 624 ; 104 
L. J. Ch. 264 ; 163 L. T. 295 ; 61 T. L. R. 
404. 


of residue to same beneficiary.] — Tes- 
tator gave a peoimiary legacy to A., 
& the residue of his estate upon trust 
to pay the Income to the mother of A. 
for lire, & after her death to divide the 
capital among her children, of whom 
A. was one. Suooesslon duty was 
assessed as if A. were the sole survivor 
entitled to the residue, & to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total : — Held : duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
given to A. subject only to the life 
Interest. — Re Short, Shi^rt v. IIeois- 
TRA.R OF Probates, ] S. A. S. K. 
220.— AUS. 

•r. Gift inter vivos — Valve at time, 
of death.] — Succession Duty Act of 
Ontario by sect. 8 charges to duty all 
property situate in Ontario passing 
on the death of any person, & provides 
that property so passing is to bo deemed 
to include (inter alia) any property 
taken under a disposition operating as 
an immediate gift infer vivos made 
since July 1, 1892. It is provided by 
sect. 4 that the dutiable value of 
property is to be its fair market value 
at the date of the death of tlio deceased. 
A resident of Ontario died in 1929, 
having in 1925 transferred to his wife 
as a gift shares In a oo. registered & 
having its office In Ontario. The value 
of the shares at the date of the gift was 
350,240, & at the date of the death of 
the deceased 3204,183.50. It was not 
disputed that the shares were dutiable 
under the Act : — Held : the duty wew 
payable upon the value at the date of 
the death of deceased. — A.-Q. for 
Ontario v. National Trust Oo., 
Ltd., (19311 A. O. 818 ; 100 L. J. P. C. 
215 ; 145 L. T. 673 ; 47 T. L. 11. 625, 
P. C.— CAN. 


St. 7.1 — Under Succession 

Duty Act, R. S. A., 1922, the value of 
property which was the subject of a 
gift inter vivos Is to be taken for the 
purpose of calculating the duty as of 
the date of the death of the donor. — 
A.-G. FOB Alberta v. Pearck, 11931] 
3 W. W. R. 400 ; (1932] 1 D. L. 11. 
587 ; 25 Alta. L. R. 553.— CAN. 


■w. Agreement between parties as to 
val^ie.] — Re Rtall Estate, lie 
McMenemt Estate, [1934] 2 W. W. P. 
288.— CAN. 


. w. Determination of present value of 
'*rieome.] — Held : sect. 30, Succession 
Duty Act, 1934, does not authorise the 
finding of an annual Income by a 
calculation of 5 per cent, on the net 
value of an estate ; its sole purpose 
is to fix the present value of a known 
fixed annual income . — Re Hamilton 
Kstatb, (19351 1 W. W. R. 649; 5 
F. L. J. (Can.) 51.— CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

•V. ** Net value ** — Mode of calculation 
— Aggregait value including life insur- 


money. 1—R. t>. Meibaoh. (1927] 2 

?o w- : 

22 Alta. L. R. 482. — CAN. 

sx. Debts, encumbrances expenses.) 
—Held : under Succession Duty Act, 
K. S. N. B., 1927, the debt^, encum- 
brances & expenses should bo de- 
ducted from the value of all the 
property passing on the doatli of 
testator within the moaning of the Act, 
including both the assets liable for t,lie 
payment of debts, cticnmbranccH & 
expenses & the property not so liable.— 
IHASEH V. PnoVIN'ClAL SKCUKTAHV- 
Tbeaburer, [1935J S. C. R. 133.— can. 


PART V. SECT. 6, SUB-SECT. 1. 

Bw. Valuaiitm of r stale <£• acceptance 
bu Crown of mretu bowl— Rigid of 
executor to distribute estate — Succession 
Duty Act. R. S. R. C., 1911 (c. 217).]— 
Minister of Finance v. Caledonian 
Insurance Co., Re Land Reoihtuy 
Acr & Hiooinhon, (1923] 4 D. L. H. 
439 ; (1923] 3 VV. W. R. 925.— CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

sa. Postponement — ^ Disputed claim 

against eeio.t.e.] — Where decoaHod’s es- 
tate is subject to a claim, not admitted, 
on U ndo as surety for another, 

while it ia figlit to postnone the final 
settlement ‘U’ oxor.'s liability for 
siiccossior. duty as to the Hurii repre- 
sented by sueb .ilUgt'd JndebtednosR, 
an order dealing with vhe matter should 
postpone the date of payment to u 
time certain, & slionJd contain a term 
directing payment of duty upon the 
stun should it be determined that the 
estate is not liable for the claim, & 
a further term that. If the estate Is 
liable, the exor. sliould pay duty upon 
his claim agninst the principal debtor. 
— Re Such’krhion Duty Act ik. 
Sproule, 11924] 2 W. W. R. 1087 ; 
34 B. C. R. 110.- CAN. 

Bg. Before ivde.rcsl vested in posses- 
sion .] — Tho word “ poHSCS ” in SticccS' 
sion Duty Act. 1934, s. 3H (1), 
is not restricted to propci’ty finally 
ve.sting in the boncfleiary upon dis- 
tribution of tho CKtfito. — Re Drum- 
mond Estate, MiNisTOu of Finance 

V. Drummond, (1930] 2 W. W. K. 635 ; 
4 D. L. R. 1(;4 ; 50 B. C. R. 485.— CAN. 

PART V. SECT. 6, SUB-SECT. 8.- -A. 

sb. *• Sister ** of deceased — Succession 
Duty Act Amendment Act. 1899, s. 2 (4) 
— Includes half-sister ] — Re Oliver 
(1901), 8 B. O. K. 91.— CAN. 

PART V. SECT, d, SUB-SECT. 1. 

Bd. From what date payable — Suc- 
cession Duty Act, n. F. h. a., 1924 
ic. 244 ).J — Re> Oldfield Estate, 
Re Succession Duty Act (B. C.), 
(19271 4 D. L. R. 711 ; [1927] 3 

W. W. R. SOl.^AN- 

16 . .] — Where under Suc- 

cession Duty Act, R. a. B. C. 1924, 
c. 244, tho exors. elect to pay the duty 


on a oontlngont estate within two years 
from tho neivtb of tho deceased, & a 
time is fixed by the Liouteimnt- 
Oovornor in Council for the payment 
thereof, no interest on said duty is 
chargeable except from the date so 
fixed. — Wiii^oN r. Minister op 
Finance. [1928] 3 D. L. U. 253 ; [19281 
2 W. W. n. 585.— CAN. 

sf. Succession Duty Act, 1924, 

declared ultra vires — Interest muter new 
Succession Duty Act, 1934.] — Testator 
died on Aug. 1(1, 1933, when the then 
SucoOHNfon Duty Act, IU3.B.C., 1924. 
purported to l>o In fr)roe. By a Judg- 
ment doliveml on Nov. 29, 1933, & 
affirmed by the Ot. of Appeal on 
Feb. 29. 1934, said Act was declared 
to be v/tm vires. On Mar. 29, 1934, 
the now Succession Duty Act, 1934, 
came Into force ; (k sect. 50 of that Act 
provhlcii that it should bo rotroae.tivo 
&; should apply in respect of persons 
who had dl'Mi since Anr. 11, 1894, & 
further provided tlmt that Act should 
1)0 doomed to be &. to declare tho law 
relating l,o the inatBjr ot sucoesslon 
duty i)ayablo upon the dcatii of any 
person dying boli)ro tho commence- 
ment of the Act. wh'^tLar or not the 
matter was pending or has been ad- 
Judioated on by any ct., ck;. : — Held : 
sinco ail ultra virrs Act Is ono which 
never liad any legal being the nrosent 
application inuejl he dealt with as if 
thcie had been no HuceoHslon duty Acd 
prior to the iuthoiiI one, tk. since the 
j)i‘oseTit Act was not passed until more 
Ilian six months after tiio death of 
testator, appot. had brought himself 
within sold 38 (1) ; Ik., therefore, 

interest should bo ehargeablo from 
May 31, 1934. — Rc Meiuucr Fax ate, 
(19:51] 3 W. W. R. 382 ; 49 B. (J. U. 
294. -CAN. 

»g. Extension of dale from which 
interest runs~~Appiicati/m for — 'J'imc 
for making.] — Held: such an applica- 
tion might bo made after (4»e expira- 
tion of the six rriontliM during wlilch. 
If payment wore then made, no int/Crent 
was chaigeable. — Re P'armku, |1926] 
1 D. L. il. 894; 11926] 1 W. W. R. 
360 : 30 B. C. R. 334. —CAN. 

PART V. SECT. 8 SUB-SECT. 3. 

■j. Hearing of summons uwicr 
Ruercssion Ihity Act,, R. B. C. 1924 
(r, 244), 8. 34 — Must he before judge who 
issued summons.) — Jie Clafham, 
MiNiaTF.R OP Finance v. Burre- 
Rouhk (B. (;.). (1925] 4 I). L. R. 325; 
on appeal sr.ib mtm. K. V. liURiCE-ItOOHK 
(192(5), 37 B. C. H. 313.— CAN. 

PART V. SECT. 9. 

si. When repayment carries interest. ] — 
Succession Duties Act, 1893, s. 34 (2), 
relating to the payment of Interest on 
succession duty repaid applies only to 
tho repayments of succession duty 
assessed under sect, 34 (i).~~Re Knox 
(1927), S. A. S. R. 264. -AUS. 
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Cases 894—959. 


English anb Empire Digest Supplement, 


Part VI. — Probate Duty. 


894f, Add, Annotation : — Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

902. Add, Annotation: — Aa to (1) Refd. Royal 
Trust Oo. V, A.-G. for Alberta (1929), 46 
T. L. R. 25. 

914. Add, Annotations: — Apprvd. Brassard v. 
Smith, [1926] A. C. 371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863 ; Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v, A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. » 
Sudeley, [1896] 1 Q. B. 354 ; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205 ; Re 
Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313; 
London &: South American Investment Trust 
V. British Tobacco Co. (Australia), [1927] 1 Ch. 


917. Add, Annotations: — As to (1) Consd. Baker 
V, Archer-Shee, [1927] A. C. 844. Refd. Herbert 
V, I. R. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 693; A.-G. v. Behlios, [1928] 
1 K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunbar V. Inland Revenue Comrs. (1928), 
14 Tax Cas. 68. Generally^ Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K. B. 713 ; 
Corbett v, I. R. Comrs., [1938] 1 K. B. 567 ; 
Re Wliite, Skinner v, A.-G., [1938] 2 AU E. R. 
691. 

919. Add, Citation: — Subsequent proceedings 
(1833), 6 B. & Ad. 78. 

949. Add, Annotation : — Refd, Stepney Borough 
Council V, Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


Part VIII.— Foreign Duties. 

958. Add, Annotation : — Refd. Re Rooke, Jeans v, j 9b9,Add. Annotation : — Generally, Refd. Re Rooke, 
Gatehouse, [1933] Ch. 970. 1 Jeans v. Gatehouse, [1933] Ch. 970. 


PART VI. SECT. 1. 

so. Payment to registrar .] — Probate 
duty Is assoasod & collected by the 
registrar, who Is an “ o Ulcer of the ct. 
generally.* On payment he must 
issue probate . — lie Say ward (1934), 
49 B. 0. H. 307,— CAN. 


PART VI. SECT. 2, SUB-SECT. 1.— B, 

886 1. Not liable to dniy-^Under 
Probate Duty Act, R. S. B. €., 1924 
(c. 202).]— Bowman v. A.-G. (B. C.) 
[1926] 4 D. L. R. 834.— CAN. 


PART VI. SECT. 2. SUB-SECT. 8. 

900 iv. .] — S. at the time of his 

death was beneficially entitled to a 


certain share In his deceased father's 
estate. That estate was viistod in a 
certain co. & one W. E. S. as trustee. 
The CO. carried on business & had its 
head office in Victoria &, although 
registered in N.S.W., had no inde- 
pendent office of its own there but 
carried on its business In the office 
of another co. W. E. S. resided in 
N.S.W. All the administrative work 
in the estate had always been done in 
Melbourne, where all meetings of tho 
trustees wore held, all income received, 
& all investments made. Duty on tho 
assets in question had been paid in 
Victoria: — Held: S.’s interest in his 
deceased father’s estate was not subject 
to probate duty in N.S.W. — 1’eu- 
PETUAL Trustee Co., Ltd. v. Stamp 


DutUss (]omb. (Sargood’s Case), 
(1930), S. R. N. S.'^W. 100 ; 53 N. S. 
W. W. N. 28.— AUS. 


PART VI. SECT. 3. 

a i. Deed of gift. ] — Stamps 

CoMR. V. Skinner (1920), 29 W. A. L. U. 
58.— AUS. 


PART VI. SECT. 5, SUB-SECT. 1. 

d i. .] — The value on an open 

market is tho best guide to tho value 
of stocks for valuation purposes . — Re 
Goldins, Toronto General Trusts 
V. A.-G. for British Columbia, [1935] 
3 D. L. R. 003.— CAN. 
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ESTOPPEL 


Part I. — Nature and Classification. 


5, Add. Annotation : — As to (3) Refd. H. v. H., 
[1928] P. 206. 

7. Add. Annotation : — Refd. H. v, H., [1928] 
P. 206. 

8. Add. Annotations : — Refd. Ilyirian v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416 ; Bussell (Countess) v, Bussell (Earl), 
[1935] P, 39; Knott v. Kuott, [1935] P. 
168. 

9. Add. Annotation : — Refd. H, v. H., [1928] 
P. 206. 


10. Add. Annotation : — Refd. Pago v. Scottish 
Insco. Corpn. (1929), 98 L, J. K. B. 308. 

10a. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — 11. v. U., [1928] 
P. 206 ; 97 L. J. P. 116 ; 139 L. T. 412 ; 44 
T. L. B. 711 ; 72 Sol. .lo. 598. 

11. Add, Annotation : — Refd. H. v. H., [1928] 
P. 206. 

28. Add. Annotations : — Refd. Anderson v. Equit- 
able AsBce. Soc. of the United St^ates (1926), 
134 L. T. 557 ; Barilam v. Evans, [1936] 1 
K. B. 202. 


Part II. — Estoppel by 

52. Add. Annotation Apld. Morriss ik Winter 
(1929), 45 T. L. R. 643. 

63. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 135 L. T. 45. 

72. Add. Annotation : — Refd. A.-G. v. Artluir 
Ryan Automobiles, Ltd., [193SJ 2 JC. B. 16. 

96. Add. Annotations : — Dlstd. Iloystead v. Taxa- 
tion Comr., [1926] A. 0. 155. Refd. L. v. L. 
(1934), 60 T. L. R. 441 ; Lindsay l^Vudsay 
(1934), 103 L. J. P. 100. 

103a. .] — Money-lenders Act, 1900 (c 5Mi 

9. 1 (1), does not empower a judge to re-opeu 
a money-lending transaction wlfere tlie 
money-lender has brought an action in 
respect of that transaction, A d(dt. borrow er 


Matter of Record. 

has consented to jiulgment, although tha 
judgment may never have been drawn up &> 
entered. The agieement to pay has become 
merged in the juilgrmuit, wliich is res judicata 
A not an agreement w ildiin tlie sect. — CoincN 
V. .Ionesco, ri92(;j i K. B. 119; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other gi'ounds. [1926] 2 K. B. 
1 ; 95 L. J. K. B. 467; 134 L. T. 090; 90 
J. V. 74 ; 70 Sol. Jo. 380 ; 42 T. L. 11. 294, 
C. A. 

104a. .]— An order hy consent is binding 

unless A until it lias been set aside in pro- 
ceedings constituted for tliat purpose, I'^ltf. 
in an action based upon charges which lie has 


PART II. SECT. 1. 

Ba. Prior action must he identical ,] — 
Upon aiipeal from the order of a 
Hummarlly dismissing an action noon 
the grround that the issues therein had 
been determined by a ct. of concurrent 
Jurisdiction in an earlier action between 
the same parties : — Held : the Identity 
of the issues in the two actions was not 
clear upon the material before the ct., 
& therefore the order should be set 
aside & the action allowed to proceed 
to trial, the question of res judicata 
being left open. — Andjcuson v. Amr- 
UA8BURO, [19311 2 D. L. R. 359 ; 00 
O. h. R. 683.— CAN. 

8d. Assessment by income tax officer.] 
— An income tax oiheer docs not con- 
stitute a ct. A, therefore, the doctrine at 
res judicata can have no appliciitlon 
to an assessment made by him. — 
Trichinopoly Tenmoue Hindu Peu- 
manent Fund, Ltd. v. Comr. op 
Income Tajc, I. L. K., (1938) Mad. 183. 
— IND. 


PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) i. 

8X. Issue xjoUhdrawn from jury ,] — 
In a petition for restitution the husband 
alleged omelty in his cross-petition. 
After evidence had been given counsel 
abandoned the claim on the cross- 
petition 8c the jury were thereupon 
discharged from finding upon this issue. 
In a subsequent suit where cruelty was 
again alleged : — Held : these facts 
did not amount to an estoppel. — 
Oarneoik V. OABNBaiB (1886), 17 
L. R. It, 430.— IR. 


•ART II. SECT, 2, SUB SECT. l.~ 

B. (a) ii. 

sb. t rrcyalaritics in procedure .] — The 
ismissal of juior inol.ions for 
rrog ilaril Ics in proroduu' does not 
nevcnt an adjudication on a Hubso- 
uent profM'r & regular motion. 
ic Dow Sc Maiikb, [1925) 1 1>. L. R- 
40.— CAN. 

so. .iclinii on immoral coyitrncl.] -Dn 
he trial of an action the judgo eanie to 
he eoncluj-ion that the evidence «IIh- 
losed afi illegal contract under which 
lefts, were to receive part of l.he 
noncy obtained by pllf. while engaged 
n prostltuthm. Sc that the action 
vas of un indeconi characU'ir Sc unht 
(1 be dealt with, 8c ho dismissed it. 
he formal judgment stating that " this 
it. docy of its own motion & wlth<uit 
djuJlcating ns between pltf. & defts. 
in the matrcrR dispute between 
hern, order that this nclion bo dls- 
nistiod out of this ct., with costs ” : — 
leld ; the order precluded pltf. from 
iguin suiug In respect of anv of the 
■ausea of action included in the Ht^ate- 
Qont of claim. — GuulbaL'I.t v. 
tKOTiiiER (1904), 24 0. L. T, 342 ; 
0 n. O. U. 449.— CAN. 

8f. Dismissal of motion for man- 
Inmus .] — Dismissal of a motion for 
nandamus to levy a tax for school 
)iirposc .'3 is res judicata l>iirring renewal 
)f such motion. — He Otjawa Gol- 
.EoiATR Institute, [1937] 2 D. L. R. 
;30.— CAN. 

>ART II. SECT. 2, SUB-SECT. 1.— 

B. (a) 10. 

p I. .1— While a judgment 

23 


(JIsiniHslng un action on defuult of 
a[)puamnco by pltf. at tbo trial has the 
same jdTect as a judgment for deft, upon 
the merits it does not follow neet^Hsarily 
that from -inch a judgment an estoppel 
by res judicata arlHcs. On that ques- 
f.ion being raised In a Hul)ser|uent action 
It Is th(5 duty of the ct. to look Into the 
prowedingH in the previous action & 
ascertain denultely what matters wei-e 
In fiujt dofdded by the judgment there- 
in, 8c If that judgoient. was founded 
on procoedliigH which do not disclose a 
vital defect which OAihted In a contniot 
set up thorrdn, such an the defect of 
illegality or Invalidity it cannot be 
Bald to have made Umt eontratit valid 
& enforoeabJo notwithstanding tbo 
defect. — Kliah u. Dukukmicn He Duekk - 
HEN, 11930) 2 W. W. R. 481 ; 4 D. L. R. 
077 ; 24 8. L. R. 5G2.— CAN. 


PART II. 8E(3t. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 I. Consent order,] — Where 

an order woe made at chambers by con- 
sent of the parties, & an appeal was 
HubsequouUy taken by the solr. for one 
of th© parties that at the time of the 
making of the order he was under a 
mlsapprfihensioii as to the etj<’ct of 
two judgments of the Hnprenie Ct. : — 
Ilr.ld : the consent order operated as 
an estoppel. — Hr Kline, (19241 1 

D. L. R. 295 ; N. 8. R. 389.— 
CAN. 

^04 II. .) — Re Drummond, 

Benn V. Hawthorne, [1931 1 4 D. L. R. 
188 ; [19321 S. C. It. 73.— CAN. 

t 1. .) — Action for forecloeuro 

of a ratge. Pltf. & deft. P. had been 
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withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment. — Kinch v, Walcott, [1929] 
A. C. 482 ; 98 L. J. P. 0. 129 ; 141 L. T. 102, 
P. 0. 

114. Add, Annotation : — Consd. Papadopoulos v. 
Papadopoulos (1929), 40 T. L. R. 44. 

122. Add, Annotation : — ^Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

140. Add, Annotation : — Aa to (2) Reid. Lindsay 
V. Lindsay, [1934] P. 102. 

148. Add, Annotation : — Consd. Obnquer v. Boot, 
[1928] 2 K. B. 330. 

151. After this case add ** Decree for restitu- 
tion of conjugal rights.] — See Husband & 
Wife, No. 4707a.’* 

153a. Re-reglstratlon of birth of illegitimate child.] 

— The re-registration, as provided for in the 
schedule to Legitimacy Act, 1920 (c. 00), of 
the birth of a child originally illegitimate*, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
• tion of the birth does not create a res judicata, 
— Jones v, Jones (1920), 98 L. J. P. 74 ; 
140 L. T. 047 ; 46 T. L. R. 292 ; 73 Sol. Jo. 
192. 

168. Add, Annotation : — Consd. I. R. Oomrs. v, 
Sneath (1932), 48 T. L. R. 241. 

183. Citation : — For “ subsequent proceedings ” read 

190. After this case add “ .] — See^ also. 


Insubanob, Vol. XXIX., pp. 122, 182-184. 
Nos. 762, 1404-6, 1408, 1409, 1420, 1422.” 

204a« For deduction of costs — ^Not res Judicata.] 

— ^Pltf., who had been negotiating for the 
purchase of a house, handed to de^., as his 
agent, the amount of the deposit dc the 
balance of £490 payable to the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon issued an interpleader summons 
In respect of the £100, & the master directed 
an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicaia^ but merely 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue So the 
result of the action, So pltf. was entitled to 
recover the full £100. — AlliAjtt v. Mills 
(1926), 42 T. L. R. 08. 

209. To the cross-reference following this case 
add “In proceedings before Railway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Mines, 
Vol. XXXIV., pp. 035, 030, No. 325.” 


parties to a prior action in which the 
main isniie was the ownership of the 
land covered by the mtge, & In which 
a oonHont Judgment was given dis- 
missing the action as against the 
present pltf. & declaring that the title 
to the land was subject to the mtge. 
now sought to bo foreclosed & vesting 
the land in P. subject to said mtge. 
P. now raised the defence of adverse 
poBsosslon, a point which had not been 
brought forward by her in the former 
action : — Held : on the principle of 
res judicata or. at least, on the principle 
that a Judgment is ooncluslve proof 
between the parties of the matters 
aotually decided, said defence was not 
open to P. — Canada I^brmanbnt 
OORPN. V. CnRISTENSKN (B. C.), 11029] 
3 D. L. It. 864 ; 2 W. W. R. 198.— 
CAN. 

h I. .] — Aikins V, Blain (1865), 

11 Gr. 212.— CAN. 

PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) viU. 

r I. Code of Civil Procedure^ 

8. 207.} — Applt., who had brought an 
action in his umregkitorod business 
name against reap, to recover the 
balance of moneys alleged to be due on 
a running account, obtained a deoree 
of the District C7t. In his favour subject 
to hlfl complying with the terms of the 
Ceylon Bushiess Names Registration 
Ordinance within a limited period. 
Against that decree re^. appealed to 
the Supreme Ot. of Oeylon, Sc the 

K ent applt., faced with the poesi- 
y that if resp.*s appeal succeeded 
any further proceedings might be 
barred by limitation, instituted a 
second suit against reap, in respect of 
the some subject-matter. This second 
action was dismissed In the District Ct. 
on the ground iud^/teda, & against 
that decision the present applt. 


appealed. The Supreme CJt. of Oeylon 
allowed reap. *8 appeal in the first 
action, & dismissed Che present applt. 's 
appeal in the second action. On an 
appeal to the Privy Council In the 
second action : — Hem : under sect. 207 
of the Cl\^ Procedure Code no decree 
from which an a* , 1— - 

been taken, but not yet determined, 
is final between the parties so as to 
form res judicata, & therefore the 
second action would be remitted to the 
District Ot. to proceed as etccords. — 
Annamalay Ohetty V, Thornhill, 
ri931J A. C. 697 ; 146 L. T. 416 ; 47 
T. L. R. 469 ; 76 Sol. Jo. 393, P. O. ; 
Sub norm, Ohetty v, Thornhill, 100 
L. J. P. O. 174.— IND. 


PART II. SECT. 8. SUB-SECT. 1.— 
B. (0). 

201 i. In administration suit — 
Orioinatinq summons aaatnst adminis- 
trator — Subsequent probate action by 
edmini^ator.] — D.’s father was be- 
lieved to have died intestate, 8c D. 
took out a grant of letters of adminis- 
tration de bonis non. Subsequently 
a sister of D. issued an originating 
summons, an order for administration 
was made, 8c also an order that four 
payments should be made to four 
sisters of D. out of the funds in ot. to 
the credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a 
which he knew his father had made, 
k, which had be^ burned by his father's 
directions, was not legally jpevoked, 8c 
D. instituted an action to revoke the 
grant of letters of admIniBtration ds 
bonis non to himself, ft to prove the 
will in solemR form: — Beta: being 
an oHgtitotint summons by a neart- 
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of -kin for administration against D. 
as administrator, It was not open to 
D. to challenge in those proceedings 
the fact that ho was an administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, [1927] 
I. R. 190.— IR. 

204 i, .] — An inteiiooutory Judg- 

ment, which definitely deoides a ques- 
tion of law, & from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even in the same action. — 
Diamond v. Western Realty Co., 
[1924] 2 D. L. R, 922 ; [19241 S. O. R. 
308.— CAN. 

sf. Order strikino out ffuardian ad 
litem’s name from record.]— Hs/d .* not 
to operate as res judicata. — Xumar 
QANGAKAND SlNOB V. MAHARAJAH SiB 

Rameshwar Singh Bahadur (1927), 
I. L. R, 6 Pat. 388.— IND. 


sk. Order givina leave to renew applica- 
tion for security for costs. I — ^An applica- 
tion by deft, in a libel action for 
security for costs was dismisBed by the 
referee. On sustaining the dismissal 
ADAifflON, J., gave deft, leave to renew 
Ms application. The Teferee on the 
renewed application gave an order for 
security. (3n appeal It was contended 
that under Libel Act, R. S. M., 1913, 
doft.*B right to apply for security was 
limited to one application : — Heid : 
while the Judgment of Adamhoh, J., 
stood unaltered by the Ct, ol Appw 
the mattei^ was res judicata in the Otk 
of King's Bench Sc the judment was 
binding on the referee ft the Judges 
of the King's Bench, ft that no cm 
had been made out for Intexiwing 
with the disoretimi exercised by the 
leferee under sect. 10 of said Act. — 
Bsdzzak V, Polish Wo&ksbb assocha- 
tion(No. 2). aOSTlBW. W. - 
CAN. 
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218. Add. Annoiaiiona :^A8 to (1) Held. I. R. 
C5om». V. Sneath (1932), 48 T. L. R. 241; 
Freshwater v, Buhner Rayon Co., Ltd., 
[1033] 1 Oh. 162 ; Smith v. Cutler & Sons, 
Ltd, (1932), 25 B, W. C, C. 408 ; Lindsay v. 
Lindsay, [1934] P. 102 ; Rentit, Ltd. r. 
Buffield, [1937] 3 All E. II. 117 ; British A: 
French Trust Corpn. v. New Brunswick By. 
Co., [1937] 4 All E. R. 516 ; Martinson v, 
Blackburn Borough Coimci], [1938] 2 tMI 
E. R, 639. As to (4) Refd. Jacobson v. 
Franchon (1927), 138 L. T. 386. 

214s. — .] — A previous decision on a matter in 
dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter weis 
raised &; controverted before that tribunal & 
was clearly & finally decided by it. — E ast- 
wood & Holt v. Studer (1920), 31 Com. 
Cas. 251. 

215. Add. Annoiaiione : — As to (2) Refd. Eastwood 
& Holt V, Studer (1926), 31 Com. Cas. 251. 
As to (4) Refd. Smith v. Cutler <te Sons, Ltd. 
(1932), 25 B. W. C. C. 408. 

222a. .] — In July & Aug. 1920, the share- 

holders of a CO. carrying on tlie business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling \ip to Mar. 31, 
1921, but not after, & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as oppoi*tunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 19i;i 22 in 
respect of the profits of its business ct. Ihc | 
footing that the liquidator was carrying < ; 

the trade in that year. This assessment was | 
discharged by the Special Oomrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from ilu? 
determination of the Special Oomrs., & that 
they were bound to follow his decision : — 
Held : the Special Comrs. were not bound hy 
the decision of the recorder regarding the 
1920-21 appeal to discharge tl»e 1921 22 
assessment. — Edwards v. “ Old Br sii- 
mills” Distillery Co., Ivn). (In Liquida- 
tion) (1926), 10 Tax Cas. 285, TI. L. 

Annotation: — Rdld. I. R. Comrs. v. “Old Bushraills ’’ 
DifltUlery Co., Ltd. (1927), 12 Tax Cas. 1148. 

224a. Finding of adultery.] — A finding of adulkry 
as a fact on which a decree nm has pro- 
ceeded is not res judicata, so that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it. — 
Chalmers v. Chalmers, [1930] P. 154 ; 00 


L. J. P. 60 ; 142 L. T, 054 ; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 

229a. Judgment in action on bond — Subsequent 
action on another bond of same series.] — 

Defts., a Canadian cor})ii., registered under 
the laws of New Brunswick, issued on Aug. 1, 
1884, 6,000 first mtgt\ gold bonds of like 
amount, tenor, & date. The bonds were 
secured by a mtge. trust deed, At- all became 
due on Aug. 1, l934. The bonds stated that 
on that (late defts. for velue received promised 
” to pay to beai'cr or registered holder thereof 
.£100 sterling gold (’oin of Great Britain of 
the present standard of wt'ight A lineness at 
its agency in London, England, with intiirost 
thereon ” at 5 per cent, per annum, payable 
in London or, at ihe liolder’s optioTi, at defts.’ 
ollice in JSew Brunswick. The interest 
coiijxm sbvted that the co, would i-iay the 
bear<‘r £2 lO.s*. st('iling at its agency in 
London, England, «>r at its in New 

Brnnswirk, on Aug, I, 1931. IMtfs., ladders 
of 992 such bonds, rtiiined in respect of each 
bond the sum iTi sterling ealeulated on 
Aug. 1 , 1931, then r(‘(U (\s<mting tlu* gold value 
of .1^100 on Aug. I, IsiSl. Defts. contended 
that tlu'y wmre Ixumd to i)ay only £100 
st(‘rling upon eaeli bond. A interest upon tlie 
sam(‘ l)asis. in an ;ietion between tlie same 
parties iqion anotlu'?' ».!‘ the said bonds, pltfs. 
oVitairuxl judgmeui on Nov. 7, 1931, upon 
th<^ gold l)a.sis mwv r iaimad, dafts, not having 
]Mit> in any dafamM' to tliat^ aid-ion. 'Dio 
.<tat<*mant of ( ja.im in lhat action did not 
allc^gi^ t hat all the Ixuids w i're i.iaTitical in t heir 
t(*rms. On Jan. 16, I9;9>, judgmant was 
givan in tha pr(*H<‘nt action in favoui* of defts. 
IMtts. a.ppiialed, hut, bidoie t la^ apix^al could 
he he.ird, tin? li‘gislalure of New Bruns- 
wii'k, on Apr. 2, 1937, A that i J Canada, on 
Apr. 10, 1937. botli )>a.sseil legislaJion 

affecting gold-clause obligations: Held: 
(1) defies. \vi*re ast-ofi]»,Hl IVom raising any 
arguunuit about- the a, msl ruction of tJio bonds, 
as a cont ra,ct in idiuit-ical t erms A b(‘t-WMM*n the 
same jmrties had aJrea,dy bc‘au consti'ued by 
the ct. in tlu^ (‘arlier action ; (2) d<4’ts. were 
not/ estopjXMl from raising .as a d(!fcnco the 
dominion or jirovincial h^gislation, as that 
had passed a-fte.i* diJivery of judgment 

ill tiie ct. belows A had not, tfiereforig bem 
available to deft-s. as a d(‘f( rs'e at the lirst 
iiearing ; (3) {per Sesrn’, ]i..T ) : by virtue 

of tie* British North .Vmerh a Act, 1867 
(c. s. 92, A 44 Viet, (C^an. /, c. 42, s. 1, 
the Parliament of Camida W'ii.s ent-iiled to 
legislate in rii.spect of deft. c<)., alt/hougli such 
parts of deft, co.’s undeitaking as were 
within Canada were situate wholly within 
New Brunswick. The JAslera-l Gold Clauses 
Obligations Act, 1937, was ther'el'ore inter 


PART II. SECT. 8, SUB-SECT. 1— A. 

213 z. .) — ViLLAOK OF Hagers - 

VTLLS V . Hamblbton, [1927] 4 D. L. R. 
1044 ; 61 0. L. R. 327.— CAN. 


PART II. SECT. 8. SUB-SECT. 1.— 
B. (b). 

•k. AatncyA — Where a Indgmeot for 
IndemnltT has been pronounced between 
two partiee, on the ground that one 
was the principal & the other the 
agent, the Indraent is conolnsiFe as 
to that fact.— ^TTMB «. MacDonald 
(W. 0.) Rboistkked, Latimer e. 
Fostbb ToBaooo Co., Ltd., [1926] 
1 D. L. R, 899 ; 68 O. L. R. 822.— CAN. 


•1. Decided hy jury in ejectment 
action.] — The Judgment In an action 
of ejectment is only an estoppel between 
the parties ns to the statutory Isune 
wbottier the claimant was eutJtled to 
possession on the day named In the 
writ, & not as to any facts decided by 
the jury in such action. — Burnham 
V . ( Jarkoll Musgrove Thkatrer, Ltd. 
fc VioTOKiA Arcade, Ln.>. (1927), 28 
S. R. N. 8. W. 169 ; 45 N. S. W. W. N. 
23 ; ojflrd., 41 0. L. R. 540.— AUS. 

sm. In action of ejectment.] — The 
Judgment in on action of ejectment is 
only an estoppel between the parties 
on the statutory issue as to whether or 
not the claimant waa entitled to 


poHHOflsIon on the day named In the 
writ, & not as to any fociis decided by 
tho Jury In such action. — Burnham v. 
CaRICOLL MUHGROVE THKATRKil, LTJ>. 
& Victoria Arcade, Ltj>. (1928), 29 
8. R. N. 8. W. 51 ; 46 N. S. W. W. N. 
22.— AUS. 

PART li. SECT. 3. SUB-SECT. 1.— 
B. ( 0 ). 

225 i. General rnl^.l—Where the 
cause of action Is dilTcrcnt from what 
It was in the first action, tho matter is 
not rca judicata . — Branigan t). Saba, 
[19241 N. Z. L. R. 481.— N.Z. 
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vire8 the Canadian Parliament ; (4) although 
the contract was as a whole governed by 
Canadian law, questions as to mode of pay- 
ment & as to measure of the amount of pay- 
ment were to be settled by the lex loci 
solutionis, whicli in this case was English 
law ; (5) the clause in the bonds was a gold 
clause, & both principal & interest must be 
calculated on a gold basis. — British & 
French Trust Corpn. v. New Brunswick 
Ky. Co., [1937] 4 All E. R. 616 ; 64 T. L. R. 
172 ; 81 Sol. Jo. 1038 ; 43 Com. Cas. 110, 
C. A. ; varied suh nom. New Brunswick Ry. 
Co. V. British & French Trust Corpn., 
[1938] 4 AU E. R. 747, H. L. 

232, Add. Annotations : — Apld. Jaeger Co., Ltd. 
V. Jaeger (1929), 46 H. P. C. 336. Refd. 
Hoystcad v. Taxation Oomr., [1926] A. C. 166 ; 
Lindsay v. Lindsay, [1934] P. 162. 

251. Add. Annotations : — Refd. British French 
Trust Corpn. v. New Brunswick Ry. Co., 
[1937] 4 All E. R. 616 ; Marginson v. Black- 
burn Borough Council, [1938] 2 All E. R. 639. 

253. Add. Annotation : — Refd. Green v. Weatherill* 
[1929] 2 Ch. 213. 

253a. Judgment relating to right of set-off— Claim* 
to set off contingent liability under guarantee 
— Subsequent application as to disposition of 
dividend — After payment under guarantee.] — 

F., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
interested, subsequently executed two deeds 
of arrangement in favour of his creditors. 
The Assocn. having gone into liquidation, the 
liquidator lodged a proof against F.’s estate 
in respect of sums due by F. to the Assocn. 
The trustee of F.’s estate rejected the proof 
& claimed to set off the various sums which 
had been advanced by the banks to the 
Assocn. for wliich F. had given liis personal 
guarantee. At that time, although one or 
more of the banks had proved against F.’s 
estate under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of Is. in the pound. The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. The 
sums constituting the amount of the banks’ 
proofs represented the amount of the Assocn. ’s 


debt which had been guaranteed by F. The 
question arose whether the trustee of F.’s 
estate was under the circumstances entitled 
to pay to the liquidation of the Assocn. the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the trustee, the question being 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 
of all or any part thereof. On behalf of the 
Assocn. it was urged that the previous pro- 
ceedings reported Re FerUon, [1931] 1 Ch. 
85, had concluded the matter, that the 
question was now res judicata, & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the ^socn. was entitled to 
the full dividend in respect of the Assocn. ’s 
admitted proof : — Held : the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previous proceedings. 
— Re Fenton (No. 2), Ex p. Fenton Textile 
Assocn., Ltd., [1932] 1 Ch. 178 ; 146 L. T. 
229 ; [1931] B. & C. R. 69 ; sub nom. Re 
Fenton (No. 2), Ex p. Trustee under Deed 
op Arrangement v. Fenton Textile 
Assocn., Ltd., 101 L. J. Ch. 1. 

253b. Plaintiff in second action third party In 
first.] — Pltf. sued deft, for damages in respect 
of injuries received by his daughter & him- 
self, in respect of the deattf of his wife, 
arising out of a collision between a car 
driven by pltf.’s wife, & a motor omnibus 
driven by deft.’s servant. Ihior to the com- 
mencement of this action, a thu’d person, 
whose premises had been damaged as a 
result of this accident, had, in a county ct. 
sued both the present pltf. & present deft., 
each of whom then served upon the other a 
third-party notice claiming indemnity & 
contribution in respect of any sum which pltf. 
in the county ct. action might recover. 
In this prior action judgment was given 
against the present pltf. & present deft, 
jointly & severally, & it ^vas ordered that they 
should be liable for tlie sum & costs in equal 
shares. Deft, contended that, by reason of 
the judgment in the county ct., pltf. was 
estopped from proceeding in the present 
action, whicli was on the same facts as was 
the action in the county ct. Deft.’s con- 
tention was argued as a preliminary point ; — 
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230 xvii. .) — llesn. rlfllmod to 

deduct £1,000 in computiiifi: the profits 
for tbo year ending Mar. 31, 1921, & 
the recorder allowed the dednetion 
claimed. The question came afrain 
befoi*c the Special Comr«. by way of an 
appeal from an asaewment f or 1922-23 ; 
— Held: the recorder’s decision on 
tbo assesstnont for 1921-22 was bind- 
ing, & the qnestion was res jiuiimin . — 
AI.VMKH n, MAnAiiTKY, [1925] N. 167 
10 Tax Cas. 594.— IR. 

230 xviii, .] — Wilson v. 

OamkRON (1842), 1 Kerr. 542.— CAN. 

230 3tix. .] — Ckambers r. Dol- 
lar & Stevenson (1870) .29 U. O. R. 
599.~CAN. 


230 XX, .1 — Jones v. C3itt of 

St. John (1901), 31 S. O. R. 320.— 
CAN, 

230 xxi. .1 — Foster v. Reaume, 

[1920] 1 D. L. R. 1024 ; 60 O. L. K. 
63.— CAN. 


r J- .] — A vendor of land 

sued for cancellation of tho agreement 
for sale, & for possession, alleging the 
purchaser’s liefault in payment of 
int-orest & tuxes ; Sc recovered judg- 
luoiit for possession & a declaration 
that tho agreement bad become null & 
void. The imrehasor counterclaimed 
for repayment of all amounts paid by 
him by the judgment, recovered all 
amount-s in excess of the lirst payment. 
The vendor subsequently brought the 
present action, claiming damages for 
loss on a re-sale of tho land, & suras 
expended by him In repairs & for 
taxes : — Held : while, in the first 
action, the claims now made were not 
all claimed directly as specific relief to 
which the vendor would be entitled 
upon cancellation of the agreement, 
yet they were all urged as separate 
r^ons why the amount recovered by 
the purchaser should not be returned 
to him. The claims now made were 
thus all before the ct. In the first 
aotidn ; Sc therefore could not be made 
the subject of another action. — 

26 


Krause v. York, [1932] S. C. R. 548 ; 
2 D. L. U. 701 ; affg., [1932] 1 D. L. R. 
270 ; O. U. 29.— CAN. 

sh. Action to set aside fraudulent 
convcj/tince — Finding that plaintiff 
secured creditor.] — In an action by a 
judgment creditor against a husband 
Sc wife to set aside as In fraud of the 
husband’s creditors a transfer made by 
him to his wife : — Held : <a finding, in a 
prior action by the same creditor 
against the husband, that pltf. was an 
amply secured creditor at the time of 
the transaction, estopped pltf. as 
against the husband, who had pleaded 
res judicata, from again raising the 
issue as to the suflOlclency of the pltf.’s 
security. — Baxter v. Derkasz & 
Debkasz, [1929] 2 D. L. R. 443 ; 1 
W. W. R. 673 ; 10 C. B. R. 473 ; 23 
S. L. R. 444.— CAN. 
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254 xi. .] — CHA^rBERS V. Unger 

(1875), 25 O. P. 180.— CAN. 
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Held : the actual questions in this action 
had never been decided, & pltf. was not 
estopped from proceeding in his action. — 
Mabginson V. Blackburn Borough 
Council, [1938] 2 All E. 11. 639. 

256a. .] — Applts.* mine was worked during 

the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period ; — Held : the question of average 
annual value was not res judicaia by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — Broke|5 Hill Proprietary Co. v. 
Broken Hill Municipal Council, [1929] 
A. 0.94; 95L..T.P.0.33 ; 134 L. T. 335.P. C. 

Annotation : — Apld. I. R. Corara. v. Sncath (1932), 48 T. L. K. 

241. 

257. Add. Annotation : — Distd. IToystoad r. Taxa- 
tion Comr., [192(5] A. C. 155. 

259a. Order for maintenance out of fund—Sub- 
sequent order negativing title to fund.]— 
Semble : the existence of an order for the 
maintenance of an infant out of the incoino 
of a fund doe^ not prevent tl)e ct., in a 
subsequent proceeding in which the title to 
the principal comes direcl-ly in question, 
from making an order negativing tljo infant’s 
title to the fund. — S aundijrs v. Vautier 
( 1841), Cr. & Ph. 240 ; 10 L. J. Ch. 354; 
41 E. R. 482, L. C. 

265a, Decision that patent valid — Subsequent action 
for infringement — Whether defendant estopped 
from disputing validity of patent.]— In an 
action for infringement of a pat« .-1 d(‘ft. 
denied infringement & pleaded that^ Cc.' | 
patent was invalid by reason of iac.k 1 j 
novelty & lack of subject-matter owing to 
common general knowledge A ])rior i)ublic;i- 
tion, want of utility, insul'liciiuicy A. false 
suggestion in the specification, A be cf>unt(*r- 
claimed for revocation of the patent, in a 
previous action the patent had been attacked 
only on the ground of prior puhlit-ation of 
two specifications, G. Sc V., A the issue of , 
infringement had not bcim cont(;sted. In 
that action the patent had been hold to he 
valid. It was contended by deft, that the ct. 
was bound by the prior d<.*cision only as to 
construction of the specification A mjt a.s 
to subject-matter, that the additional docu- 
ments relied on showed features claimed m 
the specification not disclosed by G. or \ A 
that, owing to the issue of infringeancnt not 
having been contested it had been 
necessary for the ct. to define the ainbit of 
the claims :—Ueld : the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft, to prove anticipation 
by documents not before the ct. in the 


previous action. — H igqinson & Arundel v, 
Pyman, Same v. Same (1926), 43 B. P. G. 
291, C. A. 

276. Add. Annotations As to (3) Apprvd. Hoy- 
stead V. Taxation Comr., [1926] A. 0. 165. 
Apld. Green v. Weatherill, [1929] 2 Oh. 213; 
West V. Automatic Salesman, Ltd., [1937] 

2 K. B. 398. Refd, Pickford v. Qiiirkc, Pick- 
ford V. I. R. Coinrs. (1927), 44 T. L. R. 16 ; 
Mould V. Mould (1933), 49 T. L. R. 242 ; 
British Sc French lYust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All E. R. 616 ; Mar- 
ginson v. Blackburn Borough Council, [1938] 

2 All E. Pv. 639. 

285. Add. Annotation: — Refd. Sagar v. Ridohalgh 
(II.) Sc Son, Ltd., [1930] 2 Ch. 117. 

291. Add. AnnolaUons :—A8 to (2) Refd. British 
A hYonch Trust Corxui. v. New Brunswick 
By. Co., [1937] 4 All E. R. 516. Generally, 
Refd. Conquer v. Boot, [1928] 2 IC. B. 330. 

292. Add. Annotation : — Refd. British Sc French 
qVnst Corpn. v. Now Brunswick By. Co., 
[1937] 4 All E. B. 610. 

293. Add. Annolaiions Refd. Lindsay v. Lindsay 
(1931), 103 L. J. P. 100; British Sc French 
’J’rust Corpn. v. 'Now Brunswick By. Co., 
[I937J 4 All E. B, 510. 

294. Add. Annotations : Refd. IToystead v. "j’axa- 

f.ion Comr., [10201 A. C. 155; Lindsay v. 
T/mdsav (1831). 103 L. .L P. 100 ; British Sc 
Fnmcir ’IVust ( r. New Brunswick By. 

(;o., 11937] 4 All E. B. 510. 

295. Add. A ruiufalion : — Refd. British A French 
Trust (’orpu. v. New Bruuswick Ity. Co., 
119371 1 All E. B . 510. 

296a. Action for arrears of maintenance— 

Agreement to release — Judgment by consent — 
No evidence that consent based on agreement.! 

-Pltf. A deft, wepii iliviuced in 1925, A an 
int-<‘rim order for rruiintenMnee was made on 
Dec. 21, 1925, for payment to i)ltf. of £3 lO.v. 
a, week. In Feb. 192:, an agreement was 
ent.er<Ml into wheu-eby d(*ft. was to continut3 
to i)ay £182 j>er aurnim hut the payments 
were to be (juarterly. The- agr<‘ement also 
provided inter alia, that each party should 
give to the other full discharge of all sums 
ejahned A that all actions, claims, demands 
at law A oih(.‘r\\iKe were withfiT*awn by con- 
sent. Payment f(dl irit;0 arf'-ars A pltf. 
]>rought an action in the Mayor’;; Ct. for the 
amount t hem owing. The deh le u was with- 
drawn A judgment consemted to. Payments 
again fell into arrears A the present action 
w’as brought in respect of them. Deft, con- 
tended that, as the agre(uiamt provided for 
the payrrjent of a sum which deft, was ah'eady 
liable to pay, it was void for want of con- 

f sideration. Pltf. replied that deft, was 
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274 ix. .}—Re Globe Wine Co. 

(Sask.). [1926] 1 D. L. R. 213.— CAN. 

274 X. .]~CA88ir)T V, IN- 

«OLD8BY (1875), 36 U. C. K. 339. — CAN. 
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276 II. .1 — An action was brought 

by a CO. to romovo two of its trustoop 
for refusing to obey an order of the 
ct. made in a previous action directing 
them to loin with the other tnisteo 
In asseasmg certain shares : — He/a ; 


deft. tniHtecs wore estoppod by the 
Jiidgmont in the provloUH action from 
objectiiicr to the sUitus of <i recurs 
who had ordered the oHsessniciit «f OJ® 
stock, as that was a (lUCHtion which 
should have been raised In that action. 
—Erabeh Kivkr 
OALLAUiir.B (1896), 5 D. C. K. 82. 

L. FOBHYni V. BUBT 

(1887-8), 15 8. C. II. 543.— CAN. 

276 jv. .1 — If the re«, the thing 

actually & directly in diispute. has hwn 
already adiudlcatcd upon by a com- 
petent ct. It cannot be litigated again. 
Pltf. having raised in a former action 

07 


a dispute as to the prwdMe Lvets & 
QU( 3 Htiojifl Involved In the second 
action must adjrilt that which has been 
Judlclaliy declared to bo the tnilb with 
respect to that dispute. The pl«a <)f 
res judicata applies, except In »P^1 
coses, not only to imlnts ’which 

the ct. was actually required by the 
parties to form an opinion A pro- 
nourux! a Judgment, but to every 
which properly belonged to the Hub)e<;“.t 
of litigation, & which the partl<^, 
exercising rcasonabio diligence, might 
have brought forward at the ^ me.-- 
OAJUEUON V. KOUN8EirKLL, UV33j 3 

Vv. W. R. 121 : -17 B. C. K. 40 X.— CAN. 
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estopped from relying on this defence by the 
proceedings in the Mayor’s Ot. which arose 
out of a breach of the same agreement : — 
Held: (1) there was no estoppel inasmuch 
as there was no evidence that judgment in 
the Mayor’s Ct. was based on the agreement. 
It might have been consented on because the 
money waa in any event due tinder the main- 
tenance order ; (2) the settlement of all | 

accounts & claims was good consideration 
for the agreement & pltf. was entitled to 
succeed. — Mann v. Mann, [1936] 1 All E. R. 
962 ; 80 Sol. Jo. 324, 

296b. Admission.] — Under a will the annual in* 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1910, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ot. of the High 
Ct. upon the questions : ( 1 ) whether the . 

shares of the joint owners, or of any &; which , 
of them, in the land were original shares 
within sect. 38 ; (2) how many deductions 
of £5,000 reap, should make. The Pull Ct. 
answered these questions as follows : (1) the 
shares of the six children survivi^ at the 
date of the assessment ; (2) six. Upon the 
assessment for 1919-192 k the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Pull 
Ot. upheld that view, & held that the comr. 
was not estopped by the previous decision : — 

^ Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystbad V, Taxation Comr., [1926] A. C. 
156 ; 94 L. J. P. 0. 79 ; 134 L. T. 854 ; 42 
T. L. R. 207, P. 0. 

AnnotaJions : — Consd. Plokford t>. Quirke, Plokford v, I. R, 
Oomrs. (11)27), 44 T. L. H. 16 ; I. R. Comra. v. Sneath 
(11)32), 48 T. L. R. 241 ; British & French Trust Oorpn. 
V. Now Brunswick Ry. Co., [1937] 4 All E. R. 510 ; Mm- 


grlnson V. Blaokbum Borough Ootmoll, {1938] 9 All E. R. 

689. Befd. Green v. Woatherill, [1929] 2 Oh. 213. 

815». Fraud — ^Fraud allagud in letter to 

registrar in previous proceedings.} — ^Resp. 
CO. took proceedingjg to recover certain 
instalments, amounting to about £6, due 
under a hire-purchase agreement. In the 
ordinary course, & imder County Cts. 
(Amendment) Act, 1934 (c. 17), s. 19, the 
case came before the registrar. Resp. co. 
was represented & was admittedly a con- 
senting party ; applt. was not represented, 
but he wrote to the registrar alleging that the 
contract had been obtained by fraud. The 
registrar gave judgment for resp. oo. Sub- 
sequently resp. co. started a second action 
to recover fm’ther amounts due under the 
same contract. Applt. counterclaimed for 
cancellation of the contract on the ground 
that it had been obtained by fraud. The 
county ct. judge found that the contract 
had been obtained by fraud, but he held that 
applt. was estopped from raising this defence, 
as the registrar had already decided this 
point against him. On appeal applt. con- 
tended tliat the registrar had had no juris- 
diction to hear the case, as applt. had not 
applied to the registrar to hear the case : — 
Held : applt. ’s letter to the registrar 

amounted to an application to the registrar 
to hear the case, & applt. could not therefore 
raise the question of fraud which was res 
judicata. — Rentit, Ltd. v. BuitaaiiD, [1937] 
3 All B. R. 117, 0. A. 

334f. Add. Annotations : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 166 ; Marginson v. 
Blackburn Borough Council, [1938] 2 All 
E. R. 539. 

389a. Between co-defendants.] — A decision oper- 
ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them ; (6) it was necessary to 

decide that conflict in order to give pltf. the 
relief which he claimed ; (c) the question 

between co-defts. was finally decided. — 
MuNNr Bibi V. Tirloki Nath (1931), 68 
L. R. Ind. App. 168, P. C. 

366. Add. Annotation : — Ref d. Mackenide-Kennedy 
V. Air Council, [1927] 2 K. B. 617. 
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303 !. General ruU .\ — Oarpenteb v. 
OOMMKKOIAL BAN1\ OF CANADA (1862), 

2 E, & a. 111.— can. 
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329 xxvil. Co-d4ifendant8 \. — If 

Ibo rt41ef fflvon to pltf. does not require 
or involve e deolHlon of any case 
between oo-defts., they will not be 
bound ae betwoon each other by any 
proceodintf which may be necessary 
only to the decree pltf. obtains. — 
Ma Pan Nyun t?. Mauno Sit I^^uno 
(1928), I. L. R. 0 Rad. 675.~IND. 

329 xxvlii. .1—The 

Judicial Committee have approved of 
the dictum aot«d upon by tho cts. in 
India that to apply the dixjtrine of res 
judicata as between co-defts. three 
conditions are requisite, uis. (1) there 
must be a condiot of interest between 
the dofts. concerned ; (2) it must he 
necessary to decide this conflict in 
order to grivo pltf. the relief ho claims ; 
(3) tho question between defta. must 
]\ave been finally decided. — L axmohan 
D uun V. lUMTARSHKt DASSK (1931), 
I. L. R. 69 Calc. 636,— IND. 

829 xjdx. .1 — A iudgment was 


obtained agrainst A. & two others 
without service of process on A. or 
bis having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. He was 
afterwords arrested on a ca. <a. issued 
on the Judgment, & was discharged by 
a judge’s order on an aflfldavit denying 
knowledge of tho suit Sc ot any authority 
to the attorney to appear for him. 
In an action for false imprisonment 
against pltf. In that suit : — Held : A. 
was not estopped by the judgment 
from denying nis liaDUity.— ^ulis v, 
Feroubon (1861), 10 N. B. R. (5 All.) 
110.— CAN. 
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846 li. — Exception to— ^Action 
on oovencmt of indemniiy.] — ^Ao action 
on a covenant of indemnity is an 
exception to the general rule that an 
estoppel is binding only on privies. — 
London Guabantee Sc Aooidbnt Oo. 
V. David80NlJ 19261 1 D. L. R. 66; 
fl920J 1 W. W. K. 148 ; 36 B. O. R. 
301.— CAN. 

g I. One plaintiff prtaidemi of 

company d^endaniin (Ahtr proeeedifws.] 
— IiONDOK Loan & $AyiN«6 Co, v. 
Osborn, ri998ll D.LTr, 258 ; Tl928] 
B.O.R.4k.— CAN. 


*>8 
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sm* Action by recereioner — How far 
bindinQ on other revereionere.] — Held : 
it is well settled that a suit for a 
declaration by a revemlonor to contest 
an alienation made by a widow in pos- 
session, is a representative suit on 
behalf of all the reversioners. Sc a decree 
fairly Sc properly obtained against the 
reversioner in such a suit binds not 
only him but the whole body of 
reversioners on the one hand, & the 
alienee or his representatives on the 
other. — T hakarsinoh v. Uttamkaub 
(1929). I. L. R. 10 Lah.^613.-^D. 

sp. Action by ratepayer against rmmi- 
cipaiity.] — ^A jud^pnent rendered upon 
an action brought by a ratepayer of a 
munioipalitT in which it was alleged 
that a resolution adopted by a muni- 
cipal coundl was illegal, constitutes 
res judicata as to all other ratepayete ef 
that municipality ; Sc such judgment 
can be invoked os such in a subsequent 
action where the legality of the same 
resolution is challenged. Municipal 
oorpns. represent before the cts, aU the 
ratepayers. Sc a judgment rendered in 
favour ot the oorpn. or against it in 
an action brought by a rmpayer can 
be oppose^ to ai^ other istepayer. — 
DB DSSCQEdlNBB OO^. V. IMTKIB Sc 
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8B2». .] — Knight v. Lhgh (1828), 4 

689 ; 1 Moo. & P. 628 ; 6 L. J. O. S. 

128 ; 130 E. R. 895. 

385a. .] — ^Pltfs.* steamer stranded in the 

Black Sea, & deft. L. agreed to try to salve 
her on the terms {inter aim) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to bo removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, <Sc, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. L. then disposed of 
the ship, pltfs. brought this action, (a) for 
damages for breach of contract, (ft) for a 
declaration that the Turkish judgment was 
invalid, & (c) U\r an injunction to prevent 
the Turkish judgment from being enforced : — 
Held : as pltfs. were not parties to the 
Turkish proceedings the doctrine of res 
judicata could not apply to the question of 
breach of contract. — Ellerman Lines, Ltd. 
V. Head (1927), 44 T. L. R. 7 ; on appeal^ 
[1928] 2 K. B. 144, C. A. 

398. Add, Annotations : — to (2) Refd. Re Davy, 
[1935] P. 1. Generally^ Refd. XJnitx?d Mo^^ssos 
Co. V. National Petroleum, Ltd. (11)3 i). 50 
T. L.^R. 266. 

4<)4a. Decision as to property passing on death 
Grown not a party — Not binding on Crown.] — 

The Crown is not bound by a decision as to 
construction in proceedings to which it is 
not a party, where that decision implicitly 
determines whether or not property passed 
on the death of a person who is already dead. 
— Re Sassoon, Inland Revenue Comus. v. 
Raphael, Re Sassoon, Inland Revenue 
COMRS. V. Ezra, [1933] Ch. 858 ; 102 L. J. 
Ch.374; 149L.T. 217; 49 T. L. R. 407, C. A. ; 
affd,, [1936] A. C. 96. 

406. Add, Annotation : — Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 660. 

422. Add, Annotations : — Refd. Ingenohl v Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang ) v, Austrian Property 
Administrator, [1927] A. C. 641. 

432. Add, Annotaiion : — Refd. A.-G. v, Denby, 
[1926] Ch. 596. 

443. Add, Annotation : — As to (2) Consd. Work- 
ington Harbour & Dock Board v. Trade 


Bing. 
C. P. 


Indemnity Co, (No. 2), [1037] 3 All E. R. 
139. 

447a. .] — To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — Conquer v. Boot, [1928] 
2 K. B. 336 ; 97 L. J. K. B. 452 ; 139 L. T. 
18 ; 44 T. L. R. 486, D. 0. 

Annotation Folld. Rowntroo Sc Sons, Ltd. v, Frodorlok 
Allen Sc Sons (Poplar). Ltd. (1935), 41 Oom. Gaa. 90. 

447b. .] — Pltfs.. a limited co., were the suc- 

cessors in business of a firm A. R. A; Sons. 
They had taken over the firm’s buskioBS as 
a going concern & had {hiter alia) acquired all 
the firm’s stock-in-trade & the benefit of all 
the firm’s pending contracts. In thti course 
of the business it was necessary t-o use 
caustic soda, A before the assignment of the 
business to pltfs. the firm had bought from 
defts., who knew the purpose for which it 
was required, a supply of caustic soda 
8ulti(dent to last for three years. This 
caustic soda turned out to bo of inferior 
quality, A in C(^ns( (luence the firm, using 
it without know'ledg*,* of its defects, suffered 
a loss in their business before the date of the 
assignment to pill's. After tlio assignment 
pltfs., not knowing that, the loss had been 
caused by the fact t,hat the caustic soda was 
defective, continu(‘d to use it in the business, 
A suffered furtiau* less in consequence. 
Ultimately, when tlu- loss had been tracked to 
the caustic; soda, }?ltls. l>rouglit an action 
againsl; defts. for daniagci.s in rt‘spect of the loss 
suffered by the firm before; the assignment, 
A in t.hat action o))tained judgment for a sum 
of £292 lO.v. 3d. Hubseciuently they brought 
this ac'i/ion to reco\er damages from (lefts, in 
respect of the loss which the> had themselves 
suffered by using the remainder of the 
caustic soda after tlioy had taken over the 
businc.ss. Defts. i)l(;aded res judicata A 
contended tliat the? aef ion was not main- 
tainable, A an ord(;r wa;; made for the trial 
of a preliminary issue;, whetlicr pltfs. had a 
<;auso of action : —f/rld : where the same 
breacdi of contract lia.s caused the same kind 
of damage; a pitf. caniwrl bring t wo actions for 
different parts of t lie same kind of damage ; 
he can recover in emo action for all damage 
actual or prospective, A if he does not ask 
for both in that actKui he cannot afterwards 
bring anotlier action for dam m uch for which 
he omitted to ask in the fir^t tiction. — 
Rown7’ree (Ai:jfreo) A Sonb, v, Allen 
(Frederick) A Sonb (Poplar), I-td. (19.35), 
41 Com. Cas. 90. 

454a. .] — Deft., in an action in a county ct., 

gave notice of set-off, but failed in proving it, 
through the improper rejection of evidence, 
A the judge adjudicated against it : — Held : 


BBTOHaRMAN, [1036] S. O. R. 351. — 


PART II. SECT. 8, SUB-SECT. 1.— 

0. (d). 

874 11. .] — SONAOHALAM PiLLAI 

V. Euharavelu Chetttab (1927), 
I. L. R. 61 Mad. 128.-~1ND. 

PART II. SECT. 8. SUB-SECT. 1.— 
C. (g). 

so. — WidtUious lessee varty 

*0 firdt action — Second action against 
tessw ,\ — ^At the trial of an ejectment, 
onder 14 ft 16 Vlot. o. 114, recovery 
was proved in favour of John Doo, on 
the demise of tbe now deft, against the 


now pltf. ; & It appeared that tho 

question there deemed, being one of 
boundoryf wae precisely the same aa 
that again brought up In this case : — 
Held : clearly no estoppel, for that 
judgment was between diiieront parties, 
& under the old practice. — CJiatbine v. 
McMullen (1854), ii U. C. Pw. 250. — 
CAN, 


PART II. SECT. 8, SUB-SECT. 1.— E. 

sg. Libel .] — Liability In au action 
for damages for libel is not res hidicata 
In criminal proceedings for llbeL nor 
vice versa , — ^MENAKD v, R,, [1934] 1 
D. L. R. 156 ; 60 C. C. O. 334.— -CAN. 




PART II. SECT. 3. SUB-SECT. 2.— A. 

a I. .] — Where an appUca- 

tl(in for a writ of possession wa« dis- 
miased because no notice of detcrniliia- 
tlon of the Ioobo had been given ; — 
Held : tho landlord was not thereby 
barred from making another applica- 
tion after giving such notice. — He 
Erneweik & Wkl<;h, (1928] 4 D. L, 11. 
498 ; [1928] 2 W. W. R. 628.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (a) I. 

g I, .]— Jones v. Btueb, 

[192813D.L.R.301; I192812W.W.R. 
302 : 30 B. O. R. 547.— CAN. 
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the adjudication was a bar to an action for the 
same claim. — D anks v. Farley (1863), 1 
0. L. R. 95 ; 1 W. R. 291. 

457. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

463. Add, Annotations : — Refd. Re Wilson, Wilson 
V. Bland, [1937] 3 All E. R. 297 ; Re Wilson, 
Ex p. Wilson V. Trustee, [1937] Ch. 075. 

464. Add, Annotation: — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

473. Add, Annotations : — Consd. Workington Har- 
bour & Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. R. 139. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 

2 K. B. 517. 

479. Add, Annotation : — Generally y Refd. Margin- 
son V, Blackburn Borough Council, [1938] 2 
All E. R. 539. 

480. Add, Annotations : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252 ; British & French 
Trust Corpn., Ltd. v. New Biamswick Ry. 
Co., [1036] 1 All E. R. 13; Rowntree & 
Sons, Ltd. V. Frederick Allen & Sons (Poplar), 
Ltd. (1935), 41 Com. Cas. 90 ; Rose v. Ford, 
[1937] 3 All E. R. 359 ; Workington llarbour 
& Dock Board v. U>ade Indemnity Co. 
(No. 2), [1937] 3 AU E. R. 139 ; British 
iYoiich Trust Corpn. v. New Brunswick Ry. 

. Co., [1937] 4 All E. R. 516 ; Marginson r. 
Blackburn Borougli Council, [1938] 2 All 
E. R. 539. 

482. Add, Annotation: — Refd. Palmer v, Crone» 
[1927] IK.B. 804. 

483. Add, Annotation : — Refd. Conquer v. Boot, 
[1028] 2 K. B. 336. 

489. Add. Annotation : — Refd. British & French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 All E. R. 13. 

492. Add, Annotation : — A s to {1) Refd. Eastwood 
& Holt V, Studer (1926), 31 Com. Cas. 261. 
494. Add. Annotation Refd. Rose v. Ford, [1937] 

3 All E. R. 359. 

498a. .] — Held : a statement of claim should 


be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to stiike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScRUTTON, L.J.). — Mackenzie-Kennedy v. 
Am Council, [1927] 2 K. B. 517 ; 96 L. J. 
K. B. 1145 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
033, C. A. 

505. Add, Annotation : — Refd. British & French 
Timst Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 AU E. R. 13. 

508a. .] — Mackenzie - Kennedy v. Am 

Council, No. 498a, ante, 

510. Add. Annotations : — Consd. West v. Auto- 
matic Salesman, Ltd., [1937] 2 K. B. 398. 
Refd. Conquer r. Boot, [1928] 2 K. B. 336. 

511. Add, Annotation : — As to (2) Consd. Conquer 
V, Boot, [1928] 2 K. B. 336. 

520. Add, Annotations : — Refd. Green v, WeatheriU, 
[1929] 2 Ch. 213 ; Marginson v. Blackburn 
Borough Council, [1938] 2 All E. R. 539. 

521a. Proceedings In respect of registered trade 
mark — Former proceedings before registra- 
tion.] — Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim aUeging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. apjjealed : — Held : the reasons for the 
decision of the judge were right. — Jaeger Co., 
Ltd. V, Jaeger (1929), 46 R. P. C. 336, C. A. 


PART II. SECT. 8. SUB-SECT. 2.— 
B. (a) ii. 

406 i. Lease — U nsuccesahil action for 
breach of covenant against subleUing — 
Action for ejectment on conviction under 
licensing Ititus.)— Applt., lesBoe from 
roep. & licensoe of an hotel, was con- 
victed of an offence under Liquor Act, 
1912 (N. S. W.i. After the conviction, 
by a writ iHBuod on the Bniue day. reap, 
brought an aetJon for ojcctinoiit against 
applt. clniTniiifir to be entitled to 
nossesHiou on the ground of a breach 
by applt. of hlfl covenant not to asaigm 
or .suolct without resp.’s leave, & 
Jiidgrment was entered for applt. By a 
writ iBBued about a year after the issue 
of the writ In the first action, reap, 
brought another action for ejectment 
agrainst applt., claiming to be entitled 
to posseaslon on the ground of the 
conviction : — Held : reap, was not 
debarred from relying on the conviction 
by reason of the fact that In the Hr^t 
action ho might have asserted the right 
of re-entry which it gave him. — 
OoHKN V. LAPIN (1924), 35 C. L. R. 
247 ; 25 8. R N. 8. W. 291; 42 
N. S. W. W. N. 7.~AUS. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (a) 111. 

474 1. Fraud — Action for fraudulent 
conversion of partnership oase/a.V— 
Eastern Trust Oo. v. Bitscr, [1930) 
1 D. L. R. 723; 1 M. P. R. 140.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (b). 

490 lii. .1 — ^^WlLLIAMS & Seaur V. 

Richards (1918). 25 B. O. R. 19.— CAN. 

496 Iv. .J — The chief test of res 

judicaia la identity of Issue. The 
Issue raised in the present motion for 
an extension of time for serving the 
statement of olaim held not to bo 
Identical with any issue that had been 
adiudicated in the earlier proceedings 
in this matter. — Goodbun v. MrrcnKix, 
[19281 2 W. W. R. 12 .— can. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (d). 

607 vi. .] — Where a cause of 

action Is shown & the claim is defended, 
tried & decided, or where the real issue 
between the parties, although not set 
out In the statement of olaim, is tried 
& decided, it is not open to pltf., by 
a subsequent action relating to the 
same matters Involved in the earlier 
proceedings, to put forw^ard a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro* 
oeedlngs but which he either omitted 
or chose not to put forward at that 
time. Such claim or plea Is res 
judicata . — Wahl «, Nugent, [19241 
3 D. L. R. 679 ; [19241 2 W. W. R. 
1138; 18 Sask. L. R. 592: rersp., 

[192412D.L.R.97; [1924} 1 W. W. R. 
939.— CAN. 

607 vIL .1 — A suit Is not barred 

.^0 


by res judicata where, though the 
matter which forms the ground of 
attack might have been made a ground 
of attack in the former suit, pltfs. 
were not bound to do so. — A bid-Ud- 
Din V. Bisharat, Axi, eto^ Raoop- 
Un-Din, etc. (1927), I. L. R. 8 Lab. 
308 — IND. 

607 Vlll. .1 — SOKOLOSKI V. 

WINISKI, [19271 2 D. L. R. 1029 ; 
[19271 1 W. W. R. 972 ; 21 Sask. L. R. 
455.— CAN. 

607 Ix. .1 — Winter v. Dewar 

& Co., [19291 4 D. L. R. 389; 2 
W. W. R. 518.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
B. ^e), 

0 i. Action for fudiciai separa- 

tion — Subsequmt action for separation 
dr restitution of conjugal rights .] — 
Hopkinson V, Hopkinson, [1931] 8 
W. W. R. 62 ; ajfd.y [19321 1 W. W. R. 
623.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
B. (f). 

d i. Award of damages for delay — 
Subsequent proceedings for compensa- 
tion for fuller delay. }— Where there 
was only one cause of action, & it waa 
pltf. *8 right to have his damam 
assessed onoe for all : — Held : the 
finding that pltf. could recover no 
damages after commencement of a 
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629l. Judgment against separate estate ol married 
woman — Action to obtain payment Into court.] 
— ^Where the ct. in giving judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, h^ paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, received 
the money as constructive trusbie : — Held : 
in regard to the first deft, the matter was res 
judicata^ as pltf. had already obtained judg- 
ment against her separate estat() therefore' 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct. — Green v. 
Weatherill, fl929] 2 Oh. 213 ; 98 L. J. Cli. 
369 ; 142 L. T. 216 ; 45 T. L. R. 494. 

Annotation : — Refd. Marglnson v. Blackbia'n boi outfit 
Coimcll, [1938] 2 AU E. U. 539. 

538. Add, Annotations: — As to (1) DIstd. Kresi' 1 
water v. Bulmer Rayon Co., [1933] Oh. Pi:'. 
Consd. Holmes v. Watt, [1935] 2 K. B. 300. 
Refd. Firm of R. M. K. R. M. v. Firm of 
M. R. M. V. L., R. M. K. R. M. Somasun- 
daram Chetty v. M. R. M. V. L. Supramanian 
Chetty (1926), 95 L. J. P. C. 197 ; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023 ; Cumber- 
land V. Lanarkshire Tram Co. (1927), 20 
B. W. C. C. 780. Generally, Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

540. Add, Annotaiions : — Apld. Pirie v Richard- 
son, [1927] 1 K. B. 448. Refd. Re Pennington 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 90 L. J. K. B. 268 ; Hardie & 
Lane v, Chiltem (1927), 96 L. .1. K. B. 773 ; 
Freshwater v, Bulmer Ravon Co.. [1933] Ch. 
162 ; Holmes v. Watt, [1935] 2 Iv. B. 300. 


546. Add. Annotation : — Refd. Pirie v, Richard- 
son, [1927] 1 K. B. 448. 

550. In the last line for “ case of the law ** read 
“ case out of the law.” 

Add. Annotations ; — Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448; Cumberland v, 
Lanarkshire Tram. Co. (1927), 20 B. W. 0. C, 
780. 

After this case add “ Compare Contract, 
No. 163a.” 

555. Before this case add : — 

See, now. Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 6. 

Add. A nyiotaiion : — Distd. Freshwater v, 
Bulmer Rayon Co., [1933] Ch. 162. 

555a. .] — Barker v. Martin (1047), Sty. 20 ; 

82 E. R. 198. 

556. Add. Annotations : — As to (!) Consd. Ellis v, 
Stennirig & Son, Ud. (1932), 101 L. .T. Oh. 
401. Distd. Fresluvator v. Bulmer Rayon 
('o., [1933] (3i. 162. Apld. Ash v. Hutchin- 
son A. Co. (Publishi'i's), litd., [1936] CIi. 489. 
A.s to (2) Refd. South Bedfordshire Electrical 
Finance, Ud. v. Bryant, [1938] 3 All E. R. 
580. Generalbj, Refd. tbirnbcrlaud v. Lanark- 
shire Tram Co. (1927), 20 B. W. 0. 0. 780. 

557. Add. Annotation : — As to (1) Refd. Clark v. 
IJrquhart, Stra^X'y v. Crqiihart (1929), 141 
L. T. Oil. 

559. Add. Aimolations : -As /n(l) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Dobenham 
r. Perkins (1925), 132, L. T. 252 ; Rowntroe 
Sons, Ltd. V. h^rtMloriek Allen & Sons 
(Poplar), Ltd. (1935), 41 ('om. I’n.s. 00; Ash 
V. Jlutehinson & Co. (I Publishers), IJd., 

[193(H 489. 

.>66. Add. Annotations: — Expld. Ellis v. Stonning 
(John) A Sons, Ltd., [1932] 2 Ch.81. Consd. 
He Simms, Ex p. Trustee, [1934] Oh. 1. 

567. Add. Anuolaiio)LH : -~Exp\(l. Bllis v. Stenning 
(.lohn) A Son, Ltd. (1932), 101 L. J. Ch. iOi. 
Refd. Freshwater v. Bulrmn* Rayon Co., 
[1933] Ch. 162. 

568. Add. Annotation: — As to (1) & (2) Refd. 
J,ynn v. Bamber, [1930] 2 K. B. 72. 

569a. .] — Where two are bound, jointly & 

severally, the obligee has judgment against 
one, he may sue the other. — H iuoenb’ Case 
(1605), 6 Co. Rep. 46a; 77 E. H. 322. 

573. Add. Annotation . — As to (2) Retd. Firm of 
R. M. K. R. M. V. Finn of M. iC M. V. L., 
[1926] A. 0. 701, 


CHittbllwbed that in contracting to pay 
a cojiimiHHion, deft, had l)ccr» actiusr 
as the uifc'nt of U. & that pltf. had 
cliicuui to look to II. for payment : — 
Held : a j udgment ijy default reco vered 
by pltf. figalnst H. did not render 
pItf.’H f’laluj agairiHt deft, res judicata 
Hineo the cause of ac*tlon agulnst deft., 
which it was admitted pltf. had beforo 
ho sued H., did not exist against the 
latter & was not affected by the jud^’ 
rnont. — Williams v. Uodgjckh, [1921] 
2 W. W. 11. 185 ; .OB D. L. R. GDI ; 
60 H. C. H. 664.— CAN. 

o i. Judffrneni by default against 

?iu3f>and. 1 — Where two poraons are sued 
jointly & Judgment by default la 
entered aifainst one of them pltf, then 
cannot turn round & say that that 
deft, was an agent of the other ik 
recover jud^ent against the latter as 
the principal. — CAimoLi.t>. Kexniciu.ky 
(B ask.), [1929] 4 D. L. R. 1062 ; 2 
W. W. R. 437.— CAN. 


subsequent action was binding upon 
both parties & was not, though 
erroneous, open to dispute. The Judg- 
ment had not been appealed from & 
the question was res judicata between 
the parties. — McIntosh t>. Parent, 
[19241 4 D. L. R. 420 ; 55 O. L. R. 
652. — CAN. 

PART 11. SECT. 8, SUB-SECT. 2.— 

B. (g). 

■a. Action for rent — Eviction pleaded 
W tenant — Beduation of rent granted — 
Right to bring action for trespass .] — 
If a tenant defends an action for rent, 
« a reduction is made on the amount 
claimed on the ground that he has been 
ejvlcted by the landlord from part of 
the premises, he cannot afterwards 
maintain trespass against the landlord 
for the same action which he relied 
on as an eviotlon In the former action. 

V. McCullough (1859), 9 
N. B. R. (4 AIL) 861.— CAN. 


PART II. SECT. 3, SUB-SECT. 2 - 
C. (b) i 

646 I. — Application to sa 

aside judgment efe* add new party .] — 
Hudson’s Bay Co. v. Bcuit (B. C.), 
[1929J 4 D. L. R, 978 ; 3 W. W. R. 232. 

—CAN. 

PART II. SECT. 3. SUB-SECT. 2.— 
C. (0) 

572 i. Unsatisfied ju/lgment.] — The 
fact that a decree has been obtained 
against one of a number of Joint & 
several obllgants does not preclude a 
hesb action being brought against the 
others, if satisfaction has not been got 
under the decree already obtained. — 
Bteven V. Bboady Noeman & Co., 
[1928] S. C. 351.— SCOT. 

PART II. SECT. 3. SUB-SECT. 2.— 
C. (d) i. 

n i. .1 — Whei'e it had not been 

31 
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676a. Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the ^oup of letters 
under which a money-lending Arm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law. — Firm op 
B. M. K. B. M. V. Firm op M. B. M. V. L., 
[1026] A. 0. 761 ; 186 L. T. 646 ; 8ub nom. 
Firm of B. M. K. B. M. v. Firm op M. B. M. 
V. L., B. M. K. B. M. Somastjndaram 
Chbtty V. M. B. M. V. L. Supramanian 
Chetty, 95 L. J. P. C. 197 ; 42 T. L. B. 686, 
P. C. 

Annotation : — FoUd. Klnch v. Walcott, [1929] A. C. 482. 

577. Add. Annotations Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. Retd. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 657 ; De Bearn (Prince) v. 
Compagnie D ’Assurances La Federale De 
Zurich (1937), 42 Com. Cas. 189. 

577a. Action against partner — Subsequent 

action against firm.] — Firm op B. M. K. B. M. 
V. Firm op M. B. M. V. L., No. 675a, ante. 

379. Add. Annotations : — As to (2) Consd. Chris- 
topher (Hove), Ltd. V. Williams, [1936] 3 
All E. B. 68. Refd. Debenliam v. Perkins 
(1926), 133 L. T. 252 ; Bennett in White- 
head, [1926] 2 K. B. 380 ; Firm of B. M. K. 
B. M. in Firm of M. R. M. V. L., B. M. K. 
B. M. Somasundaram Chetty v. M. B. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

680. Add. Annotation : — Distd. Debenham v. 
Perkins (1926), 133 L. T. 252. 

681a. Judgment tor debt Incurred 

atter separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — D ebknham’s, lm>. 
V. Perkins (1926), 133 L. T. 262, D. O. 

582. Before this case add : — 

SeCi note. Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 6. 


686. Add. Annotations : — As to (2) Consd. Elfrs v. 
Stenning (John) & Son, Ltd., [1932] 2 Oh. 
81. Refd. Be Simms, [1930] 2 Oh. 22. 

68&a. Nuisance — Unsatisfied Judgment against one 
tortfeasor — Action against another tortfeasor.] 
— In 1931, the owners & occupiers of a farm 
on the banks of a river brought an action 
against a limited co. (hereinafter called the 
selling co.), manufacturers of artificial silk, 
for polluting the stream & causing damage 
& injury to the farm & to their business as 
farmers from 1925 to May, 1928. The sell- 
ing co. in their defence pleaded that in Mar. 
1928, they sold the goodwill of their business 
& all their property to a purchasing co. as 
from Feb. 1, 1928, &; that it was agreed 
between them & the purchasing co. that the 
latter should satisfy & discharge all liabilities 
& obligations of the selling co. & indemnify 
them against all actions & claims in respect 
thereof ; that in Sept. 1928, the same pltfs. 
had brought an action against the pur- 
chasing CO. in respect of the same damage 
& injury from May, 1928, & that it was then 
agreed between pltfs. & the purchasing co. 
that, for the purpose of calculating the 
amount of damages suffered by pltfs., the 
damages caused by the selling co. should be 
added to those caused by the purchasing 
co. ; that in Oct. 1929, pltfs. recovered judg- 
ment whereby an inquiry was directed what 
damages pltfs. had sustained through the 
pollution of the river by the purchasing co. 
or their predecessom in title, the selling co. ; 
that these damages were assessed at £265, & 
that the judgment remained in force. Sub- 
sequently an order was made for the com- 
pulsory winding-up of the purchasing co. 
the judgment was wholly unsatisfied : — 
Held : the facts pleaded in the defence 
afforded no answer to the action against the 
selling co., inasmuch as they suggested neither 
a release of the selling co. from the causes 
of action complained of, nor semble an accord 
& satisfaction thereof or any merger of them 
in the judgment. — Bulmer Rayon Co., Ltd. 
V . Freshwater, [1933] A. C. 661 ; 102 L. J. 
Cb. 318 ; suh nom. Freshwater v. Bulmer 
Bayon Co., Ltd., 149 L. T. 409. H. L. 

686. Add. Annotation : — Consd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. 

589. Add. Annotations: — As to (2) Consd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401. Refd. Freshwater v. Bulmer 
Bayon Co., [19331 Ch. 162. 

590. Add. Annotation : — Apld. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

593. Add. Annotations: — Apld. Dexters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 848. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 657. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (d) li. 

■a. — A Judgment for libel 

against a wholesale newe agenoy with 
respect to its distribution of defama- 
tory matter to Ite several retail selling 
agents is not a bar to aotioaa against 
the retail agents based on the sale of the 
same matter to the public. The whole- 
sale agency & the retail vendor are not 
Joint tortfeasors.— L ambobt Sc L ambxbt 
V. HoBBR’re Drug Stokbs, Ltd., [1933] 
2 W. W. B, 308 ; 4 D. L. R. 193,— CAN. 

PART n. SECT. 8. SUB-SECT. 8.— 
0. (e). 

58$ Iv. ,1 — Abdur Rahim 


Mahombd Barkat Axi (1927), 65 
L. R. Ind. App. 96.— IND. 

PART II. SECT. 8, SUB-SECT. 2.— E. 

5941. Summons for aaaaxiU — Dismissal 
— Subsequent action for same assault . ) — 
In an action for a£»ault & battery, deft, 
pleaded that an information had been 
made against him by pltf. before a 
magistrate in respect to the trespasa 
declared on, under Dominion Act, 
32 Sc 33 Vlct. p, 20, s. 43, 4c that the 
magistrate, after hearing, dismissed 
the information Sc gave deft, a oertifl- 
oate.of dismissal, whereby 8c by foroe 
of the statute he was released from the 
aotion : — Uetd : the plea was In- 

82 


sufficient in not stating %hat the com- 
plainant had prayed the magistrate 
to proceed summarily. — Wubon v. 
CoDYRE (1866), 28 N. B. R. 516.— CAN. 

so. Acquittal on charge of murder — 
Subsequent charge of assault occasioning 
aolual bodily Aotth, h— Alter being 
acquitted on a trial for murder the 
accused were charged with assault St 
battery occasioning actual bodily harm 
to the man whom they had been 
aoquitted of murdering. They piecuied 
res iudioata : — Beld : since the fact 
of the as^ult in question was involved 
in the alleged muraer, i.e. If there was 
a murder It could only be beoanee there 
was the assault, 4c, iherefore, tt must 
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597a, — Meaning ot forthwith — 

** Forthwith ” means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
nad been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith within 
Offences Against the Person Act, 1828 (c. 31), 
s. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault. — • 
Costar v. HBmiKRiNGTON (1859), 1 B. & E. 
802 ; 8 Oox, 0. C. 175 ; 28 L. J. M. O. 198 ; 
33 L. T. O. 8. 105 ; 23 .1. P. 083 ; 5 Jur. N. S. 
985 ; 7 W. R. 413 ; 120 E. 11. 1111. 

599a. What amounts to conviction.] 

— To an action for an assault deft, pleaded 
that, before auction brought, pitf. caused deft, 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate “ adjudged &; determined the 
said complaint charge, &, then ordered 
deft, then to pay, & then convicted liim, 
deft., in the oost^; as well of the said complaint 
So charge as of the hearing thereof, but did 
not further order or convict deft.*^ The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace So 


pay the costs thereof, So such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, So taking it as it stood it was 
not proved. — Hartley v. Hindmarsh (1866), 
L. R. 1 C. P. 653 ; Har. So Ruth. 607 ; 86 
L. J. M. O. 265 ; 14 L. T. 796 ; 12 Jur. N. 8. 
602 ; 14 W. R. 862. 

Annotatifma : — Expld. H. v. Miles (1800), 24 Q. B. D. 423. 
Reid. Police Comr. for the MotropoUs t>, Donovan (1903), 
52 W. R. 14. 

600a. Defendant bound over — Subsequent 

action for same assault.] — Jones v. Lamond 
(1935), 79 Sol. Jo. 859, 0. A. 

623. Add. Annotation : — Consd. I. R. Oomrs. v, 
Sneath (1932), 48 T. L. R. 241. 

631. Add. Annotation : — As to (1) Gonsd. I. R. 
Comrs. V. Sneath (1932), 48 T. L. R. 241. 

647. Add. Annotation: — to (1) Consd. Pirio v. 
Richardson, [1927] 1 K. B. 418. 

659. Add. Annotation : — As to (2) Apld. The Point 
Breeze, [1928] P. 135. 

After this case add “ See, also, Admiralty, 
No. 706b.” 


Part III. — Estoppel Quasi of Record. 

672. Add. Annotation: — Refd. Hyman v. Hyman, He Pitts, Cox v. Kilsby (1931), 47 T. L. K. 

[1929] A. C. 601. 293. 

686. Add. Annotations : — Distd. Re Stollery, Weir 687. Add. Annotation ;'" Retd. York Glass Co. v, 
V. Treasury Solicitor, [1926] Ch. 284. Refd. Jubb (1925), 134 L. T. 30. 


have been considered & directly 
a<ijudicated on by the jury, the 
acquittal on the charjre of murder 
rendered the matter of the assault 
res judicata as between the Crown & 
the accused, & was a bar to the second 
ohargo. — H. v. Gosselin, [1928] 1 
W. W. R. 134 ; 50 Can. Grim. Cas. 287. 
—CAN. 

698 liL Necessity for 

certificate of conviction.] — Jude r. 
Archer & Goodman, [19241 1 D. L. U, 
448 ; (19241 1 W. W. R. 279 : 41 Can. 
Crim, Cm. 289 ; 18 Sask. L. R. 32.— CAN. 

g i, Subsequent conviction for 

same offence — Whemer appeal in action 
constUtUed ** further proceedings .'*] — 
Pltf. sued deft, by oivU bill for £20 
damages for assault. The Recorder 
held In pltf.*s favour, & gave a decree 
for ^,14 6s. Deft, appealed from the 
decree, & entered Into a recognisance 
as provided by 45 & 46 Viet. c. 29, s. 6. 
After the oase had been at hearing 
before the judge of Assise for a short 
time. deft, admitted the assault & the 
reeeooableness of the damages awarded, 
6c raised a new defence which had not 
been available to him in the county 
ct. Deft, relied upon Offences Against 
the Person Acst, 1861, o. 100, s. 43, 
& it was oontsnded on his behalf that 
deft. *8 oonviotion coupled with the 


payment, of the penalty operated as a 
release from “ all turther or other 
proceedings,” including the rediearliig 
of the civil bill on appeal : — Held : the 
appeal did not. conHUtate ” further or 
other proceedings ” within Utfciicoa 
Against the I'crson Act, 1801, s. 45. — 
Maqkk V. Stohey, [19291 N. J. 134. — 
IR. 

g 11. (Jonviciion for same offence 

— Whether bar to action.] — A conviction 
of a servant for having refused & 
neglected to obey the lawful commands 
of his master : — field : to render the 
servant’s claim herein for damages for 
wrongful dismissal res jwlic<ita.- 
SciiiLLf. Balfour, [1937] 2 W. W. R. 
219.— CAN. 

■f. Order for maintenance of infant — 
Subsequent cHmirud proceedings — No 
bar.] — fie Brooks (1930), 54 Can. O. C. 
334.— CAN. 

PART II. SECT. 4, SUB-SECT. 3. 

623 i. General rule .}- — Lack of Juris* 
diction in the ot. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
assistance of the ct. whose jurisdiction 
is impugned. — McIntosh v. Parent, 
[19241 Td. L. R. 420; 55 0. L. K. 

652.— Can. 


PART II. SECT. 6, SUB-SECT. 1 . 

638 X. .) — JOIJBNKAY V. It AIL- 

WAV pASfSF.NGERS ASSURANOK Co., 
[19241 1 D. L. H. 30K; 50 N. B. It. 
501.— CAN. 


PART II. SECT. 5, SUB-SECT. 2. 


Bt. Should not be pleads in state- 
merU of claim .] — VicrrottiA Lumber & 
Manufauturino Co., L ro. v. Thomsen 
& Clark (B. C.), [1926] 4 D. L. K. 
971 : [19261 3 W, W. K. 459.— CAN. 


la. Should not be pleaded in omnter- 
claim.] — Victoria Lumber & Manu- 
FAOTUBl NO Co., Lt 17 . V. TJIOMSEN & 
Clark (B. O.), [1920] 4 D. L. R. 971 ; 
[1926] 8 W. W. E. 459.— CAN. 


PART III. SECT. 1, SUB-SECT. 6. 

lb. Dismissal of first petition based 
on aUeged fraudulent preference.] — The 
doctrine of res judicata is applicable to 
prooeedlngB in insolvency. Therefore, 
the dlsmlsBal of a petition in respect ot 
a sale by the insolvent on the ground 
that the sale did not amount to a 
fraudulent preference : — Held : a bar 
to a subsequent petition by a creditor 
in respect of the same sale. — K an- 
OAPPA V. Ranoappa (1933), I. L. It. 
66 ; Mad. 395.— IND. 
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734. Add, Annotation : — Refd. 

Jenkina, [1927] 2 Ch. 226. 

736. Add, Annotation : — Refd. Fresli water v, Bul- 
mer Rayon Co., [1933] Oh, 162. 

771. Add. Annotations : — As to (2) Consd. Re Parent 
Trust k> Finance Co., [1936] 3 All E. R. 432. 
Apprvd. Greer v. Kettle, [1938] A. C. 156. 

776. Add. Annotation: — As to (1) Refd. Parr v. 
A.-G., [1926] A. C. 239. 

786a. .] — The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — Gillett v. 
Abbott (1838), 7 Ad. & El. 783 ; 3 Ncv. 
& P. K. B. 24 ; 1 Will. Woll. & H. 91 ; 7 

L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. K. 605. 

A nnotation : — Refd. Flshmonsrers Mystery Wardens & 
Commonalty v. Hobertson & Staines (1848), 18 L. J. C. P. 
5Ck 

790. Add. Annotation : — Dbtd. Greer v. Kettle, 
[1938] A. C. 156. 

$10. Add. Annotation: — As to (1) & (2) Consd. 
Greer v. Kettle, [1938] A. C. 160. 

813a. Existence of shares.] — By an agi^eement 
made between A, co. & M. co. A. co. in con- 
sideration of an advancu to it of £250,000 by 

M. CO., agreed to repay that sum with interest, 
<fe charged certain specified shares as security, 
among these being 275,000 fully paid shares 
of £1 each in the I. co. By another agree- 
ment of even date made between the P. co. 
& the M. co., which recited that in considera- 
tion of the M. CO. having, at the request of the 
P. CO., advanced to the A. co. the said sum of 
£250,000 on the security of the above 
mentioned charge, which was set out in the 
8ched., showed the 275,000 shares in the 
I. CO. to bo included in the charge, the P. 
CO. covenanted that, in the event of the A. 
CO. failing to repay that sum, that P. co. 
should be considered & held as j^rincipal 
debtors for all moneys secured by the first 
agreement, & it further provided that, as 
guarantors, the P. co. should not be released 
or their liability affected by time being given 
to the borrowers or by the *M. co. omitting or 


neglecting to protect the security created 
thereby, or by any other act, omission or 
thing whatsoever whereby but for this pro- 
vision the guarantors, as sureties only, would 
have been released. When these agreements 
were entered into, both the M. co. & the P. 
co. believed that the 275,000 shares in the 
I. CO. had been validly issued ; but later it 
was discovered that those shares had not 
been issued, & that accordingly the debt had 
never been secured on these shares. The A. 
co. not having repaid the whole of the loan 
to the M. co., the liquidator of the latter 
CO. claimed the unpaid balance from the P. 
co. : — Held: (1) as what P. co. agreed to 
guarantee was the repayment of a debt 
effectively secured by {inter alia) 275,000 fully 
paid shares in the I. co., & as in fact the debt 
was not so secured, the P. co. was under no 
liability, & was not estopped by the terms 
of the recital in the guarantee ; (2) on the 
true construction of the guarantee the recital 
was intended to be the statement of the M. 
co. &; not to be that of the P. co. — Greer v. 
Kettle, [1938] A. C. 166 ; [1937] 4 All E. R. 
396 ; 107 L. J. Ch. 50 ; 158 E. T. 433 ; 
54 T. L. R. 143 ; 82 Sol. Jo. 133, H. L. ; 
suh nom. Re Parent Trust & Finance Co., 
Ltd., [1936] 3 All E. R. 432, C. A. 

828, Add, Annotations : — Dlstd. Re King’s Settle- 
ment, King V, King, [1931] 2 Ch. 294. Refd. 
Tsang Chuen v. Li Po Kwai, [1932] A. C. 
715 ; Abigail v, Lapin, [1934] A. C. 491. 

828a. .] — In order to keep the trusts of a 

settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gift in consideration of his love & affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries. 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
by the settlor’s solr. The grantees puj^ort- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without 
notice of the trusts : — Held : as the settlor’s 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 


Part V. — Estoppel by Deed 

Torbay Hotel v. 


PART V. SECT. 1. 

■ 0 . Inapplicable in India ,] — Tho doc- 
trine of “ estoppel hy deed ” in Itn 
toohnloal senne cannot bo said to exist 
In India. — Johnston v. Gopal Singh 
(1931), [. L. K. 12 Lah. 64C.— IND. 

PART V. SECT. 2, SUB-SECT. 1. 

sf. Lease null tfc* void — Lessor uruier 
disaf)ilUu .] — Whore the Nawab of M. 
executed a loose of certain immovable 
property for a term of 21 years In 
consideration of tho sum of rupees 
5 lacs 08 advance of the total rent 
payable for & during tho said term 
of 21 years, on a suit boinsr brought 
by the Nawab for recovery of 
poBsesslou i-^Held : os tho lease con- 
travened condition (1 ) of the Murshida- 
bod Act it was null 8c void & the 
Nawab was entitled to recover 
p^ossession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act aa he was a person 
under disability. — Mcbehidabad Na- 
wab V. Bilas Rot Ohoxjdhuri (1928), 
1. L. R, 5G C5alo. 252.— IND. 


PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.} — T., to whom a 
patent of land issued, by deed poll 
made prior thereto, sold the land to L. : 
— Held : In obtaining the patent T. 
was estopped by the deed from setting 
up title in himself under the patent. — 
Robertson v, Dalet (1886), 11 O. R. 
352.— CAN, 

PART V. SECT. 2, SUB-SECT. 3. 

10. By nominee of Crown to convey 
land — SubseQueni yrant to stronger.] — 
Where the nominee of the Crown gave 
a bund for a deed of the land to be made 
when the patent should issue, & in 
the same bond conveyed & covenanted 
to ^arontee the title : — Held : on 
ejectment by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligee 
no title by estoppel. — Doe d. McGiu. 
V. Shea (1846), 2 17. C, R. 483.— CAN. 

PART V. SECT. 4, SUB-SECT. 3.— C. 

IX. Release of mortgaoe .] — Deft., a 
mtgor., wishing to pay off the mtge. 6c 
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substitute another, arranged with one 
M. that money In tho hands of M.’s 
Bolr. should be appropriated for that 
purpose. A mtgo. was executed by 
deft, in favour of M. & a release of the 
existing mtge. duly executed by pltfs. 
was received by the solr. Sc exhibited 
to both deft. Sc M. It W€i8 not res- 
tored, however, & the solr. absconded 
without paying over tho money to the 
mtgeoB. or being requested by the 
mtgees. to do so, although over a yea* 
had elapsed before the smr. left. Pltf., 
who had particular charge of the 
transaction, said that he had forgotten 
the matter. Deft, twice paid interest 
to M. on his mtge., they both thinking 
that It was in ©fleet & that pltfs? 
mtge. had been satlsfled : — Hdd : pltfs. 
were not entitled to enforce their mt 4 re., 
since they had put in the power of the 
wrongdoer to commit the wrong. Sc 
because they were estopped by the 
release Sc by their oondnot from assert- 
ing that their mortgage had not been 
paid. — Thom Sc Lamont v. Walker, 
[19301 3 W. W. R. 33 ; 3 D. L. R. 915 ; 
43 B. O. R. 142.— CAN, 
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grantees were absolute owners, the settlor 
& the other beneficiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed. — Re 
King’s Settlement, King v. King, [1931] 2 
Oh. 294 ; 100 L. J. Ch. 359 ; 145 L. T. 517. 

AnnoioHons ; — Refd. Tsangr Chuen v. Li Po KwaJ, [19321 
A. C. 716 ; Abigail v, Lapin, [1934] A. 0. 491. 

831. Add, Annotation : — Refd. Liddiard v, Wal- 
dron, [1933] 2 K. B. 319. 

847. Add, Annotation : — Refd. Maritime Electric 
Co.’ V, General Dairies, Ltd., [1937] A. C. (110 

851. Add, Annotatiqn : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


916. Add, Citation 94 L. J. Ch. 169. 

948. Add Annotation : — Consd. Greer v. Kettle, 
[1938] Ch. 156. 

965. Add, Annotation : — Refd. A.-G. v, Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (19^9), 34 Com. Cas. 309. 

993a. i8. P , Seauourne v, Powel (1686), 2 Vern* 
11 ; 23 E. R. 619. 

Jnnolntion : — Refd. Smith v. Osborne (1857), 6 H. L. Cap. 
375 . 

993b. .] — Clayton v, Nbwcastijbj (Duke) 

(1682), 2 Cas. in Ch. 112 ; 22 E. R. 871, L. C. 

Annotation : — Refd. Morse v, Faulkner (1792), 3 Swan 
429, u. 

1018. Add, Annotation :■ — Refd. Greer v. Kettle , 
[1938] A. C. 156. 


Part VI. — Estoppel in Pais 


1019. Add, Annotaiions : — As to (1) Refd. Green- 
wood V, Mart ns Bank, Ltd. (1931), 47 
T. L. R. 607. As to (2) Apld. Sullivan v. 
Constable (1932), 48 T. L. R. 267. Refd. 
Farrow v, Orttewoll, [1933] Ch. 480 ; Square 
V, Square, Cowan v, Cowan, [1935] P. 120 ; 
Official Trustee of Charity Lands v. Ferri- 
man Trust, Ltd., [1937] 3 All E. R. 85. 

1020. Add, Annotations: — As to (1) Refd. Ropner 
S.S. Co. V, Morgan, Miller v, Morgan, [1935] 
1 K. B. 1. As to (4) Consd. Rodcnhurst 
Estates, Ltd. v, Barnes, Ltd., [103^^1 2 All 
E. R. 3. Generally, Refd. De Tv^vhatchef 
V, Salemi Coupling, Ltd., [1932] 1 Oh. 330 ; 


Marititvi(‘ IClectric (A>. v. General Dairi(‘S, Idd., 
[1937] A. O. 610. 

1021. Add. Annotations : — As <o (1) Refd. Slingsby 
V. District Bank, Ltd. (1931), 48 T. L. R. 1 14. 
As to (2) Refd. Jone.s r. Waring Gillow, 
[1926] A. C. 670. Generally, Refd. Comraon- 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
167 ; Mcu’canrile Bnuk of India, Ijid. v, 
(■('utral Bank of India., l.td., [1938] A. C. 
287. 

1022. Add. Annotaiions: — As to (1) Refd. Re 
Brnce, Brudenell v, Bnuloneii, [1932] J Ch. 
316; WiiTal Estates, l^td. v, Shaw (1932), 
96 J. P. 143. 


PART V. SECT. 4, SUB-SECT. 6. 

S 48 vii. .] — Applt. & reap. 

entered into a contract for the sale &; 
purchase of certain leasehold land & 
property of applt. at a price payable 
by instalments. The agreement con- 
templated a transfer of the lease before 
payment of the whole purchase, & 
after transfer applt. had the right 
either to require rosp. to give a mtgo. 
or himself to enter a caveat against 
dealings. Applt. lodged a caveat. 
The transfer contained statements 
acknowledging receipt of tho purchase 
price & that the price was tho same as 
that referred to in the agreement : — 
Held : the statements in the transfer 
did not work an estoppel by deed, & 
there waa no need to obtain roctiiica- 
tlon of the transfer. — ( xOwer r. 
Waples, [19301 S. A. S. R. 120.-- 
AUS. 

868 I. Operation of rule — Money paid 
to solicitor producing executed deed — 
No intention that money should be paid 
over to party to deed.] — A solr. obtained 
from pltf., his client, a cheque for 
♦1,100, representing that he would 
invest it upon the security of a mtgo. 
upon land which had been mortgeiged 
to his sister, whose mtge. would be 
paid off by the 11,100. In the receipt 
given to pltf. by the solr. It was stated 
that the cheque was given to him “ re 
mtge. 10 R. St.*\ which was a brief 
description of land upon which defts. 
had made a mt^. to tho solr. *8 father's 
exors. The solr. notified defts. that 
tho exors. desired payment of this 
mtge., & that he had a client who 
would advance the money necessary 
to pay it off. A mtge. by defts. to 
pltf. upon this land was thereupon pre- 
pared by the solr. & executed by defts. 
in Mar. 1923. They made payments 
from time to time upon the mtge. by 
oheqae to the solr., who paid off the 
mtge. held by the exors., & conse- 
quently did not obtain a discharge of 


It. The ♦ 1,100 was misappropriated 
by tho solr., wiio ii, /.^-condotl in 192G. 
It was intended thai. the mtge. moiioys 
should bo paid to tho exors. & not to 
the mtgor.s., & this pltf. understood. 
This action was brouglit to enfon^o 
the mtge., tSc pltf. in her evidence at the 
trial stated that the solr. sliowed her 
the mtge. In Mar. 1923: — Held: tho 
facts that the ratgor. delivered the 
mtge. to the solr. & that ho showed 
it to pltf. did not amount to a repre- 
sentation that the inouoys advanced 
by pltf. had been paid to tho holders 
of the first mtge., A that it had been 
discharged, & it could not be said tlmt 
tho mtgors, were estopped from <lls- 
putlug the fact that the moneys had 
been advanced to them.— Mukiiay v. 
ChiossLAND, 11929] 4 D. L. R. 721 ; G4 
O. L. n. 403.— CAN. 

PART V. SECT. 5. 
f(d. Transfer vruJer Real Property 
Art — Without specif il cevena^Us — Pouil- 
abtr irdrrcHt auhsequrntly aerjuired by 
transferor.] — A transfer of land. In the 
form provided In the Real Property 
Act, made by the registered owner & 
without any Bj*eciai covenants or 
recitals, does not operate as an estoppel 
& does not vest in the transferee an 
equitable interest siibsequenty acquired 
by the transferor in tho absence of any 
fraud or misrepresentation by tho 
latter. — B e.Wrtt v. Oiemocr (19()G), 
IG Man. L. R. 304.— CAN. 

se. Deed of adof/tinn — Aceompnnied 
by all necessary ceremonies.] — Where an 
adoption had taken place with great 
publicity & with due performance of 
all the necessary ceremonies, & a 
formal deed of adoption had been 
executed & registered & the adopt-ed 
son had been received into tho family 
of his adoptive father, & where, further, 
the adoption was not challenged for 
several years : — Held : an estoppel 
was created whereby the adoptive 


mothiT was Tgccludod from afterwards 
disputing the adoption. — Drajiaai 
I’RAKASH V. KAf.AWATI DERI (1928), 
I. L. It. 60 All. 886.— IND. 

PART V. SECT. 8, SUB-SECT. 3.--C. 

993 vii. .] — Doe d. Tifeanv v. 

MoEwan (1837), 6 O. 8. 698. -CAN. 

PART V. SECT. 9. 

See cases in Part II., Beet. 5, sub- 
sect. 2, ante. 

PART VI. SECT. 1. 

1019 i. General rule .] — Tho reason 
for procladlng a party from rcdylng 
upon an actual state of afTairs as tho 
foundation of his rigtits ll(?s in the 
injustice of pCyrmlttinK him to depart 
from some contrary aHsuini)tion If 
anr»ther party hrvs based his conduct 
u]ion it. Tho inlustico of allowing 
him to disregard the aHsumptJon must 
arise from the eircurrjstAnfMJH attending 
its adoption by tlie other party. There 
are well recognised grounds for r,om- 
Kdllng adherence to such an fwsump- 
ion. One such ground Is that tho 
assumption has been made boeauso a 
beliet in its correctness has boon In- 
diiCA^d by tho ropresontation or the 
conduct of the party seeking to depart 
from it. But what makes It unjust 
tu permit tho doparturo from an 
assumption so induced is that, were it 
permitted, tho party so induced would 
through making tho assumption find 
himself in a position orxjasioning 
material detriment to himself. With- 
out this element tiicro is nf) estoppel. 
It must appear that upon tho faith of 
his belief by act or omission ho has 
lac^d himself in a position which, if 
is belief proved incorrect, would be 
productive of loss. — Newbon v. Ciry 
MxrrDAL Life Assurance Society, 
LIT). (1935), 62 C. L. R. 723 ; 9 A. L. J. 
78.— AUS. 
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1032. Add, Annotations Refd* Greenwood v, 
Martin’s Bank, Ltd., [1932] 1 K, B. 871 ; 
Farrow v, Orttewell, [1933] Ch. 480 ; Square 
V. Square, Cowan v. Cowan, [1936] P. 120 ; 
Ofllcial Trustee of Charity Lands v, Ferri- 
man Trust, Ltd., [1937] 3 All E. R. 86. 

1036. Add. Annotations : — Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. Refd. Lloyds Bank 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 

1036a. .] — If a man misrepresents a fact, to 

that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage. — B eattib 
V. Ebury (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 681 ; 38 J. P. 664 ; 
22 W. R. 897, H. L.-", affg. (1872), 7 Ch. App. 
777, L. J J . 

1038. Add. Citation 132 L. T. 22. 

1039. Add. Annotation : — As to (1) Refd. Maritime 
Electric Co. v. General Dahies, Ltd., [1937] 
A. C. 010. 

1040. Add, Annotations : — ^Apld. Huddersfield Fine 
Worsteds v. Todd (1925), 134 L. T. 82*. 
Consd. Maritime Electric Co. v. General 
Dairies, Ltd., [1937] A. 0. 610. 

1041. Add. Annotations: — As to (1) Refd. De 
Tchihatchef v, Salemi Coupling, Ltd., [1932] 
1 Ch. 330 ; Bartlam v. Evans, [1936] 1 K. B. 
202 ; Provident Accid nt White Cross 
Insurance Co. v. Dahne & Wliite, [1937] 2 
All E. K. 265. 

1043. Add, Annotation : — Refd. Houghton v. 
Nothard, Lowe <& Wills (1927), 44 T. L. R. 76. 

1054a. Construction of agreement.] — If a person 
authorises or permits another to make a 
representation intended to be acted upon & 
it is acted upon, that person cannot after- 
wards bo heard to say that the representation 
is not true. This applies when the repre- 
sentation is as to the legal effect of a docu- 
ment if there is no qualification in the repre- 


sentation suggesting that the document d. 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that co. &; purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, & were also known to & acquiesced in 
by the duly authorised agent of that party : — 
Held : the contracting party & his agent 
were thereby estopped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus. — 
Db Tchihatchef v. Salerni Coupling, 
Ltd., [1932] 1 Ch. 330 ; 101 L. J. Ch. 209 ; 
146 L. T. 505. 

Annotation : — Refd. Farrow v. Orttewell, [1933] Ch. 480, 

1057. Add, Annotation: — As to (1) Apld. Klein- 
wort, Sons & Co. v. Associated Automatic 
Machine Oorpn., Ltd. (1934), 151 L. T. 1. 

1065. In the twelfth line on p. 297, after the word 
“ agreement,” insert “ defts. pleaded that 
the agreement.” 

1066. Add. Annotations: — Consd. Kreditbank Cas- 
sel G. m. b. H. v, Schenkers, [1920] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Consd. British 
Thomson-Houston Co. v. Federated European 
Bank, Ltd., [1932] 2 K. B. 176. Refd. 
Houghton V. Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 

1068, Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe &. Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v, Barclays Bank (1927), 
137 L. T. 443. 

1081a. .] — A man petitioning for a decree of 

nullity of an English marriage on the ground of 
the survivorship of a former husband of the 
woman to whom, as petitioner alleged, she 
had been married previously in Scotland was 
met by a plea of estoppel in pais. Particulars 
of the alleged estoppel were that in an earlier 
suit in this ct. by the former husband of the 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

1032 I. How estoppel arises .] — 
EHtoppol arises whore a man la pre- 
cluded from denying the truth of any- 
thing which ho has represented to be 
a fact, though It is not a foot. — Re 
Montoomkrt V , Diamond, Diamond 
e. Montoombry, [1925] i D , L. B. 
780.— CAN. 

1040 i. Wliere all parties know the 
truth — No representation.) — A tenant 
after the expiry of his original lease 
received from his landlord notice to 

? ult at the end of J^he following month, 
n reply, he wrote a letter which oou- 
tainea (inter alia) an admisaion that he 
was a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
oontondod that his original lease being 
for manufacturing purposes ho had 
a tenancy from year to year, & was 
entitled to six months* notice : — Held: 
he was not estopped from so eon- 
tending as the facts affecting the 
tenancy Wore within the knowledge 
of both parties. — Jacks & Ob. v. 
JOOSAB MAHOMED (1923), 1. L. H. 
48 Bom. 38.— IND. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a). 

1041 xiv, In 1894 applt- 

granted a lease of land ** from year to 
year ** to reaps. In 1908 reaps, wished 
to build a house on the land & applt. 
wrote that the lease was a permanent 


one, though the rent was liable to 
enhancement, llesps. built a bQUse 
& applt. received a bonus in respect of 
it. In 1916 applt. sought to eject 
resps. : — Held : whether the lease was 
a permanent one under the agree- 
ment. applt. 's statement In the letter 
that It was so was a ropresentarion of 
fact Sir not an expression of opinion, 
& ho was estopped from denjing It. — 
Forbes v. Ralli (1925), L. R. 62 
Ind. App. 178.— IND. 

1041 XV. .] — The prihcipal ques- 
tion in this case being whether the pur- 
chasers of some of the plots abutung 
on the land in question, which was 
described in their conveyance as ** land 
kept for the proposed 100 feet drainage 
road of the Calcutta Improvement 
Trust,” or as ‘*the proposed drainage 
road of the Trust,** had a right of way 
ov^r the land by reason of any rule of 
estoppel : — Held : in order that a 
representation may operate as an 
estoppel, it must be a representation 
of an existing fact & not of a mere in- 
tention or future promises. It was a 
statement of what the Improvement 
Trust was going to do with regard to 
the land, whioh was described to be on 
the boundary of the plots sold, & did 
not confer any title on the purchasers 
of the plots sold, either by express 
grant or by implication. Hence no 
right of easement was created. — 
Hindusthah Co-opekativb Insub- 
A.NOB Soonmr, Ltd. v. Sborbtabt of 

36 


State for India in Council (1929), 
I. L. R, 56 Calc. 989.— IND. 

10441. .] — In order to 

found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promise which 
is a mere statement of an intention 
to do something in the future Is not 
Bufheient. — Razanboffu. Brounstein, 
11924] 2 D. L. R. 1170; 2 W. W. R. 
500.— CAN. 

1044 ii. S . P . Ontario Equitajblk 
Law & Accident Insurance Co. v. 
Baker, 11926) 2 D. L. R. 289 ; [1926J 
S. C. R. 297.— CAN. 

PART VI. SECT. 8. SUB-SECT. 1.— 
B. (b). 

■g. Construction of contrad.] — A 
party who represents to another that 
ne places a particnlar construction 
upon a clause in a wirtton contract 
thereby inducing the other to enter 
into the contract is not entitled in an 
attempt to enforce the contract to set 
up a different construotion though the 
latter construotion may be correct in 
law. — Sampson v. Union & Rhodesia 
Wholesale, Ltd., (1929] A, D. 468. — 
S. AF. 

PART VI. SECT. 8. SUB-SECT. 1.-— 
B. (f). 

1072 X. WiKTINO Sc Hiohtbb, 

Ltd. V. Braid tuck Sc Oo., Ltd., [1936] 
3 W. W. R. 286 ; 61 B. O. R. 136.— 
CAN. 



Woman for divorce from her on the ground of 
her adultery with the present petitioner, 
petitioner as co-resp. in that suit had expressly 
adopted a plea of the woman denying the 
validity of the Scotch marriage, & further 
that in certain proceedings then taken by the 
woman in the Scotch ct. seeking a declara- 
tion that she & petitioner were husband & wife 
& praying that the former husband of the 
woman should be “ put to silence in respect of 
false & calumnious allegations by him that 
he was married ’* to the woman, the petitioner 
had not only been a party to those proceed- 
ings as “curator & administrator” of the 
woman & “ fpr his own interest in the 
premises ” but had also been a party to the 
settlement of them, resulting in the former 
husband of the woman admitting that there 
had been no legal marriage in Scotland 
between him & the woman & withdrawing his 
suit & subsequently marrying another woman 
in England : — Held : none of the req^iiire- 
ments for an estoppel had been fulhlled. 
Although petitioner had adopted tlie plea by 
the woman deny mg the validity of the Scotcli 
marriage he had not done so with intention 
to mislead the woman, whose knowledge 
of the facts was greater than liis own. Both 
parties were simultaneously making the same 
statement for a common purpose, & neither 
could be estopped as against the other by 
the making of it. Finally, in the proceedings 
taken by her in the Scotch ct. the woman 
relied upon her own knowledge of the facts as 
to the alleged Scotch marriage in whicJi the 
petitioner had no part, & if she hvd -d to 
her own detriment sh(3 did not do stv on the 
faith of any statement by the petitions ‘j*. 

Qu. : whether the decision of an issue a; 
to the validity of a marriage which in velvets 
status & is of public interest can be governed 
by an estoppel inter 'partct^. — Square v. 


VoL XXL— Estoppel. Oases lOSla— 1148a. 

Square (otherwise Bewicke), Oowan 
(OTHERWISE YOUBLL) V, OOWAN, [1935] P. 
120 ; 104 L. J. P. 46 ; 163 L. T. 79 ; 79 
Sol. Jo. 403. 

1108. Add, Annotations: — ^Apld. Silver v. Ocean 
S.S. C5o. (1929), 46 T. L. R. 78. Refd. Evans 
V. Webster (1928), 46 T. L. R. 136 ; United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 50 T. L. B 266 ; The Skarp, [1936] 
P. 134 ; Square v. Square, Cowan v. Oowan, 
[1936] P. 120. 

1111. Add, Annotations Reckitt v, Bar- 

nett, Pembroke & Slater (1927), 44 T. L. R. 
63. Refd. Jones v. Waring & Oillow', [1926] 
A. 0. 670; British & North European Bank 
r. Zalzstoin, [1927] 2 K. B. 92; Home & 
Colonial Insce. v, London Guarantee & 
Accident Co. (1928), 45 T. L. R. 134 ; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1930 ] 2 K. B. 292; Lover Bros., Ltd. v. 
BeU, [1931] 1 K. B. 657. 

1130. Add, Annotalion : — Refd. Provident Acci- 
dent A White Cross Insurance Co. v. Dahne 
A White, [1937] 2 Ail E. R. 255. 

1132a. — — Quantity of estate.] — Vendor, 

representing A contracting to sell the estate 
as his own, cannot object, that ho has only a 
partial interest. — M otitlook v. Buixer (18()4), 
10 Ves. 316 ; 32 E. R. 857. 

1147. Add. Annotation -Refd. liaurie A More- 
wood u. Dudin, [1926] 1 K. B. 223. 

1148a. .] — Lefts. , warehousemen A whar- 

lingors, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. A 
Co., wlio sold them to pltJs., giving to the 
latter a delivery note, wliich they lodged 
with defts. Lefts, did not acknowledge it 
or object to it, hut souie days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 


PART VI. SECT. 8, SUB-SECT. 1.— 

B. («) 11. 

1096xvlii. .1 — If a person seta 

up estoppel he must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he claims is estopped. — 
St. John County Hospital v. Peck, 
[1924] 2 D. L. R. 163; 51 N. B. R. 
324.— CAN. 


1006 xix. .]— A tenant in reply 

to a month’s notice to quit wrote a 
letter containing (inter alia) an admis- 
sion that he was a monthly tenant. At 
the hearing of a suit In ejectment, be 
contended that he was entitled to six 
months’ notice : — Held : he was not 
estopped from so contending, os the 
landlord having already given notice 
to quit had not shown that he had 
altered his position hr reason of the 
admiaslon. — Jacks & Oo. v. Joosab 
Mahomkd (1923). I. L. R. 48 Bom. 
38.— IND. 


1066 XX. .] — In order to 

create an estoppel in pais It must he 
shown that be who desires to take 
advantage of it has acted upon the 
untrue representation, as true not 
knowing It to be untrue, thereby 
altering his position to hie prejudice. — 
Huttman V . Ross (1925), 67 O. L. R. 
329,— CAN. 

1096 xxi. .] — Where a person* In 

reliamoe on the statement of a third 
person, pays over money which he has 
a ngnt to get back, it is not true, 
ae a general proposition, that in order 
to establish prejndioe sufhclent to 
BimSS m est^l a^nst such third 
peBMUi ha miuit snow that the payee is 
r. Bobley, [1928] 


4 K. 302; [1928] 3 W. W. H. 09. 

PART VI. SECT. 3, SUB-SECT. 1. -C. 

1113 i. General ride .] — Although uu 
eHtoj)peI may hav« lh(^ ott(‘f*t of 
creating suliKtaiitivo rights a.-i against 
tlio person estopped, noverf-iicJcHH tiiis 
(loctrino cannot be succesKfiilly invoktal 

to Biipport an illegnl cnulract. He, 

Pelyea (JoNHTumrnoN, 1/rn., (h/Hii- 
iN(i V. Snaddon, [1938] 2 W. W. It. 
171. CAN. 

PART VI. SECT. 3. SUB-SECT. 1.— F. 

sk. Representation as to value, 1 — 
Where D., tho owner (if a house, repre- 
sented to M., who afterwards purebaBod 
It, that any person hulkllng a house 
adjoining would have to pay the owner 
of tho existing house £150 for the uao 
of tho tlank v;all thereof ; — Beld .*1). 
was not thereby esttJpped from showing 
that tho value of such user w'aa 
than fil r>0. — Martin v. DouoLAa (1867 ), 
10 W. R. 268.— IR. 

PART VI. SECT. 8. SUB-SECT. 2.— A. 

1144 xl. .) — I’ltf. was induced 

to buy certain lots of laud at H. by 
the representations of the vendor s 
agent that a near-by block of land wm 
apubllc park to the free user of which, 
oa a bathiag beach A recreation groj^d. 
pltf. A his family would be entitled, 
The vendor, who owned said block, 
afterwards fenced it off & demanded 
a fee from pltf. A others for admission 
to on the ground of 

estoppel, pltf. was entitled to a depla^- 
tion Sat he A aU persons clal^ng 
through or under him were entitled 
to free passage to A free use of said 


-.1 — ritf. municipality 
the f4ix-sale purobasor 


block at all tlmcH os though It wore a 
]>ubllc park, A to an injunction rewtraln- 
iug vendor from doing anything to 

f irevont Huch paseago A ubo. — Hugo v. 
.OW, [19281 4 D, L. 11. 315 ; [19281 2 
W. W. U. 710; on appeal, [1929} 3 
1). L. II. 725 ; 2r W. W. 11. 55; 23 
S. h. R. 592.— CAN. 

1144 xii. - 
having become tm^ 
of a quarter section of land leased it, 
before ol)talnIng title thereto, to the 
deft, on the crop -payment plan. After 
deft, had put in his crop the registered 
owner Intcrlored with deft.’s possosslon 
A ho Invoked the assistance of pltf’a. 
oificjlals to protect tho crop froii* tho 
registered owner. They decided that 
pltf. would BcUo tho crop for arrears 
of taxes due by the registered owner, 
ritf.’s secretary mode out the seizure 
papers & handed a notI(50 of seizure to 
deft., & deft, accepted It A treated 
it as a seizure of a quarter of the crop 
for tho arrears of taxes. Later deft, 
removed A disposed of aU the crop, A 
pltf. sued for the value thereof : — 
Held : oven If the arrangement did not 
amount to a valid seizure deft, could 
not, imder the circumstances, bo heard 
to say that it did not.— Heaut’s Hill, 
Rural Munioipality v, 

[19301 2 W. W. R. 535 ; 3 1). L. R. 
1004 ; 24 8. L. R. 513,— CAN. 

•d. As to fault for accident. h-T he 
fact that pltf., the driver of a vehicle 
wlilch came into collision with a motor 
oar, stated immediately aftor the 
accident that he mi8ju<tod the dis- 
tance of the motor car : — Held: not to 
raise any estoppel.— Hunt e. Morgan 
(Afu.h U026 iY W. W. R. 8041 [1927] 
1 D. L. K. 267, — CAN, 
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delivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place : — Held : (1) 
pltfs. had no claim to the maize ; (2) defts. 

A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can bo acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (Sankey, J.). — 
Laurie & More wood v. Dudin (John) & 
Sons, [1925] 2 K. B. 383 ; 94 L. J. K. B. 
928 ; 30 Com, Cas. 280 ; affd/, [1920] 1 K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L. T. 309 ; 42 
T. L. R. 149 ; 31 Com. Cas. 90, 0. A. 

Annotation: — Aa to (1) Apld. Re Walt, [1927] 1 Ch. 600. 

1164<. Add. Annotation : — Refd. Vandepitto v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. 0. 70. 

1213. Add, Annotation : — Aa to (2) Refd. Anderson 
V. Equitable Assce. Soc. of the United States’ 
(1920), 134 L. T. 557. 

1219. Add, Citation: — 1 B. R. A. 210. ’ 

Add, Annotation: — Aa to {\) Expld. & Dlstd. 
Gateshead Union Assmt. Com. v, Redheugh 
Colliery, [1925] A. C. 309. 

1^23. Add, Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 140 L. T. 258. Refd. 
Blay V, PoUard & Morris, [1930] 1 K. B. 628 ; 
Sullivan v. Constable (1932), 48 T. L. R. 309. i 


1224a. .] — If, whatever a man’s real intention 

may be, he so conducts himself in making a 
contra^ct that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other party’s terms.— Sullivan v. 
Constable (1932), 48 T. L. R. 369, C. A. 

1227. Add, Annotations: — Consd. Houghton v, 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 
Refd. Re Porter (William) & Co., [1937] 2 
All E. R. 361. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Corpn. v, 
Pribstman, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
4414 137 L. T. 688 ; 26 L. G. R. 64. 

Annotation: — ^Reld. Stockwoll v, Southgate Oorpn., [1936] 
2 All B. R. 1343. 

1232. Add, Annotation : — As to (1) Refd. Bartlam 
V, Evans, [1936] 1 K, B. 202. 

1238. Add, Annotations : — Consd. Hyman v, Hy- 
man. [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770 ; Bartlam v, Evans, 
[1936] 1 K. B. 202. 

1247. Add, Citaiiona : — 94 L. J. P. 0. 93 ; 132 
L. T. 511. 


PART VI. SECT, 8, SUB-SECT. 2.— 
B. (a). 

H^d : the aellors were not estopped 
from proving their ownoralUp of the 
safe.— -Walkkk V, Hyman (1877), 1 
A. R. 345.— CAN. 

TJf ld : there was ovidonoo of an 
estoppel. — W est v. O’Leary (1894), 
32 N. B. R. 286.— CAN. 

sk. Stale, menta relating to statutory 
duty.] — Estoppel cannot bo invoked 
against a public boily in its perform- 
ance of its statutory duty. A board 
of assessors cannot bargain in taxation 
matters so as to give rise to such an 
estoppel. — Turnbull Real Estate 
C o. V. Sewell, [1937] 2 D. L. R. 218; 
12 M. P. R. 130.--CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (c). 

1173 iv. Allegation of 

previous judgment — Made by attorney 
ad litem.] — Acquiescence In a judgment 
cannot be presumed & must be un- 
equivocal ; It must be made by the 
party himself or by his attorney 
specially authorised & It is not binding 
upon the principal If made by an 
attorney ad litan acting under his 
general mandate. — Dubuo v. Corpn. 
Dk Marston, [1928] 1 D. L. R. 225; 
[1927] S. C. R. 526.— CAN. 

PART VI. SECT. 3. SUB-SECT. 2.— 
B. (•). 

af. Document nridcncing loan.] — 
Whore deft, executed a dociuuent 
evldeuclng a loan received by him from 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business : — Held : the doemuent con- 
stituted an estoppel which precluded 
rosp. from giving evidence to contradict 
or vary the terms thereof, & the money 
advaucfid, not having been paid by the 


co. to applt., rosp. was personally 
llalile on the contract. — Hempenstall 
Brus., Ltd. v, Poulson (1928), 22 
Q. J. P. 11. 156.— AUS. 

PART VI. SECT. 3, SUB-SECT. 3.— A, 

1221 I. General rule.] — Deminob r. 
Bedell, [1925] 3 I). L. R. 1063.— CAN. 

1221 II. .1 — Patterson v. Smith 

(1877), 42 U. C. R. 1.— CAN. « 

1221 ill. .1— Where pltf. Induced 

the ct. to grant him a judgment 
recognising doft.’s right to timber : — 
Held : ho was estopped from after- 
wards contending that deft, had no 
right to dispose of timber. — Manley 
V. O’Brien. Re Mackintosh (1901), 
22 0. L. T. 74 ; 8 B. O. R. 280.— CAN. 

1221 iv. .1 — Baker v. Baker 

(1904), 40 N. S. R. 470.— CAN. 

1225 i. As to position of party 
esioppexi.] — A party Is not disabled by 
law from explaining a matter of evi- 
dence, only because his explanation 
consists of circumstances which include 
wrongdoing on his part. — Press v, 
Mathers. [1927] V. L. R. 326 ; 48 
A. L. T. 183; [1927] Argus L. R. 197.— 
AUS. 

sk. Transfer of Imsiness.] — Pltf. sued 
deft, for the price of goods sold & 
delivered. For several years pltf. had 
sold to deft, tailoring materials. Deft, 
carried on a tailoring business, trading 
08 T. S. & Son. Deft, by deed in 1925 
assigned the uremises in which he was 
carrying on his business to E. S. & 
O. S., who continued to trade as tailors 
under the name of T. S. & Son. No 
assignment In writing was made of tho 
business or of the debts duo to deft., & 
no notice of the assignment of the 
promises or of any change In the 
ownership of the business was given 
to pltf. Deft, come to the place of 
business after the transfer & appeared 
to act In relation to the business in the 
same way as before the transfer. — 
Held : deft, was estopped from denying 
that at the time the goods whose price 
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was sued for were sold & delivered, be 
was the owner of the business, & pltf, 
was entitled to Judgment. — D unn t>. 
Shanks, [1932] N. I. 66.— IR. 

sm. Payment of mortgagee — Assign- 
ment of mortgage as collateral — Payment 
by mortgagor to assignee.]— Where a 
mtgor., knowing that mtgee. has been 
fully paid, permits mtgeo. to assign 
the mtgo. to a bank as collateral, & 
continues to make payments of Intorost 
& principal to tho bank, he will bo 
estopped from pleading that the mtge. 
bos been fully discharged. — Royal 
Bank of Canada v. Green, [1935] 2 
D. L. R. 724 ; 9 M. P. R. 387.— CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— B. 

1233 ii. .)— Tho fact that a 

person, who has recovered a J advent, 
takes part in a reference dlrectea 
thereby, does not bring him within 
the rule that a person, who after 
recovering a Judgment puts it into 
elloct & accepts benefits under It, is 
estopped from appealing therefrom. — 
Mainfroid V. Mainfroid (Alta.), 
[1926] 4 D. L. R. 1060 ; [1926] 3 
W. W. R. 617.— CAN. 


1241 1. Property afterwards 

claimed under another tiUc .] — Connors 
V, Myatt (1915), 49 N. S. R. 139.— 
CAN. 

1248 1. TiUe stibseguently acquired 

by possession .] — Smith v. Smith ( 1884 ), 
5 0,n, 690.— CAN, 

q i. Sale of reversUmary interest,] 

— Flemino V, West (1881), 14 N. S. R. 
(2 H. & G.) 294 ; 1 C. L. T. 709.— CAN. 

a i. Acceptance of credit from un- 
authorised a^ent .] — A co., knowing a 
vendor of goods was giving It credit 
in a case wnere the person onying on 
its behalf has no proper authority so 
to do. Is estopped afterwards from 
disputing liability on the ground of 
want of authority. — Great West 
Saddlery Co. r. Canadian Inqot 
Iron Co.. [19241 4 D. L. R. 881.— 
CAN. 
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1267. Add. Annotation : — Consd. Huddersfield 

Fine Worsteds v. Todd (1925), 42 T. L, E. 62. 

1259. Add. Citation : — 132 ll T. 99. 

Add. Annotation: — Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. E. 308. 

1265. Add. Annotation : — Refd. A.-G. v. Denbv, 
[1926] Ch. 696. 

1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — Doyle v. Doyle 
(1850), 12 Beav. 471 ; 19 L. J. Ch. 246 ; 15 
L. T. O. S. 498 ; 50 E. R. 1141. 

1294>. Add, Annotations : — Refd. Jones v. Waring &. 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.] — A con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game : — Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — Loud v. Wardle 
(1837), 3 Bing. N. 0. 680 ; 4 Scott, 402 ; 
1 Jur. 382 ; 132 E. R. 572. 

1311. Add. Annotation : — Refd. Sagar v. Rido- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

1318a. Payment of rent not due.] — The 

predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to i^ltfs.’ predecessors by a 
deed which contained an excei)tio>i reserva- 
tion of all mines & veins of coal in or i ndcr 
the land. Defts. their predecessors woi 


the coal mines under the land made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. :~ Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein &> use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — B at'ocn Pooll v. 
Kennedy, [1907] 1 Oh. 256 ; 76 L. J. Ch. 162. 

1319a. Objections to account stated not pressed.] — 
Bubrough’s Adding Machine, Ltd. v. 
Aspinatx (1925), 41 T. L. R. 276, C. A. 

1326. Add. Annotations “ Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. Refd. Anchor Trust 
Co. V. Bell, [1926] Ch. 805. 

1328. Add. Annotation -Refd. Bell v. Lever 
Bros., Ltd. (1931), 1J6 L. T. 258. 

1330. Add. Annotations : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931 ), 47 T. L. R. 607 ; 
Algemeeno Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 

1331. Add. Annotation : — Retd. Greenwood v. 
Martinis Bank, Ltd., [1932] 3 K. B, 371. 

1345. Add. Annotation : — Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 


PART VI. SECT. 3, SUB-SECT. 8.— 
C. (a). 

1260 iv. .] — Estoppel by ac- 

quiescence connotes that the person 
estopped has represented to the person 
who Is infrliisrlngr his rij?ht that he is 
not entitled to complain, & that the 
other party relying: upon this repre- 
sentation has altered his position to his 
detriment. — Gobinda Ramanuj Das 
Mohanta V . Ham Ciiaran Das (1925), 
I. L. R. 52 Calc. 748.— IND. 

1260 V. .] — In order that the 

protection of the equitable doctrine of 
aoQuieBcence may bo successfully 
claimed, the following: circumstances 
must subsist. The party claimiug: the 
benefit of tho doctrine must have made 
a mistake as to his legral rights ^ must 
have expended some money or done 
some act on the faith of his mistaken 
belief ; & the possessor of the legal 
right must have known of tho existence 
of his own right which is inconsistent 
with the right claimed by the other 
party, he must have known of the 
other party’s mistaken belief in bis 
own rights, & he must have encouraged 
the other party In Ids expenditure of 
money, or in the other acts which ho 
has done, either directly or by abstain- 
ing from asserting his legal right. — 
Jai Narain V . Jafar Beg (1926), 
I. L. R. 48 All. 353.— IND. 

1260 vi. .1 — Crocker v. Hut- 
chinson (1861), 10 N. B. R. (6 All.) 
139.— CAN. 

1260 vli. .] — Nauoler V. 

Jenkins (1899), 32 N. S. R. 333.— CAN. 

1262 I. Who hound — Croum — Entry 
on Croum lands.} — R. v. Canadian 
Pacipio Railway (Can. Ex.), 11929] 
2 D. L. R. 641 ; 85 Can. Ry. Caa. 248.— 
CAN. 

1268 II. Or ultra vires.] — Ac- 

quiescence cannot rehabilitate or 


render valid a transaction which is 
'fi/ira rircM or illegal. — Qobjnda 
Kamanuj Dab Mohanta v. Ram 
(’HAKAN Dab (1925), I. L. H. 53 Calc. 

748. IND. 


PART VI. SECT. 3. SUB-SECT. 3.— 
C. (b) i. 

1270 vi. .] — Whore under a con- 
tract between pltfs., U.S. oitizons, & 
defts,, a Canadian co., paymeots had 
i)een made in dllTeront curif.ncies at 
dillcrent times : — /Jrld : as under the 
contra<;t payments should be in Cana- 
dian currency, payments made in 

U. S. currency could not operate as an 
estoppel, as they w'cro made under 
inibopprehciiHion of rights. — Myfhb 

V. Union Natural Gas Co. (1922), 
53 O. L. R. 88.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
C. (c). 

•g. Assent to mif of goods — Ac- 
Quiescence in contJition of goods ]. — 
In an action to recover for work &c 
labour In pressing a quantity of 
straw, evidence show'od that deft, was 
of opinion that the straw was not in 
a fit condition to bo pressed, & that 
he only consented to have tho work 
done on pitf. offering to buy the straw, 
& that pltf. subsequently roadd a sale 
of the straw widen was delivered at 
his roquest : — Held : nltf. was pre- 
cluded from setting up the unn»crchant- 
ablo condition of tho straw in answer 
to deft.'s counterclaim for the price 
agreed to be paid. — Pept^abd v. Wood, 
Pfj^pard V. Cameron (1924), 67 

N. 8. R. 222.— CAN. 

ih. In registration of motor car in 
name of another .] — Cairns v. Worthy 
(P. E. I.). (19291 3 D. L. R. 123.— CAN. 
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PART VI. SECT. 3, SUB-SECT. 3.— 

E. (a). 

m I. .U-Millkr V. R., [1927 J 

Exeh. O. R. 52; affd., 1192SJ 8. C. R. 
318 —CAN. 

•n. Application of doctrine — Giui- 
rantee iruluced by fraud— Delay in 
rejfiidiation.] — A. was induced to gua- 
rantee a delit by fraud of debtor. 
Gii learning of tho fraud from the 
creditor ho did not rfqmdinto the 
guarant<»o '.—Held : it was afi or wards 
too late to set a defenee based on tho 
fraud. — M antle Lamp (k). or America 
r. Nixon. [1924] 3 D. i.. It. 1073.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

E. (b) ii. 

BO. Delay in iaidng security — 
Creditor estopped from raying on agree- 
ment by defdor to give security.] — Ue 
McIntyre, Truhtee v. Canada Metal 
Co., [1925] 2 D. L. R. 889 ; 5 C. P. It. 
62 9.— CAN. 

Bp. Delay by vendor in giving notice 
that goods not paid fur by agent — Agent's 
drafts on principal duly met.] — In an 
action by pltf. co. against deft. co. 
for tho price of goods :—IIeld : the 
latter had accepted the London 
agency’s drafts for tho goods in the 
belief that the amounts due in respect 
thereof had been paid to pltf. co. &; 
pltf. oo. had by Its conduct Induced 
deft. oo. to believe that such was the 
cose, 6c was not entitled to rcc;ovor. — 
Sopwmi Aviation & Enoinkering 
C o., Ltd. v. Magnub Motors, Ltd., 
(19281 N. Z. L. R. 433.— N.Z. 

PART VI. SECT. 8, SUB-SECT. 3.— 

F. (B). 

g f, Adoption ^ one of two 

alterruUive remedies. 1 — I3utchi80N v. 
Paxton, (1928) 4 D. L. R. 704 ; 63 
O. L. R. 74.— CAN. 



Oases 1380— 1456a. English and Emfihs Digest Supplement. 


1380. Add. Annotation : — Retd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1395. Add. Annotation : — Aa to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

1402. Add. Annotations : — Dlstd. Reckitt v. 

Barnett, Pembroke & Slater [1929] A. O. 176. 
Retd. Lloyds Bank v. Chartered Bank of 
India, Australia Sc China (1928), 97 L. J. 
K. B. 609. 

1418. Add. Annotations : — ^Refd. Re King’s Settle- 
ment, King V. King, [1931 ] 2 C)h. 294 ; 
Abigail v. Lapin, [1934] A. C. 491. 

1419. Add. Annotations: — ^Distd. Be King’s Settle- 
ment, King V. King, [1931] 2 Ch. 294. 
Refd. Abigail v. Lapin, [1934]. A. 0. 491. 

1425. Add. Annotation: — As to (1) Consd. Mer- 
cantile Bank of India, Ltd. v. Central Bank 
of India, Ltd., [1938] A. C. 287. 

1485a. .] — Laurie Sc Moeewood v. Dudin 

(John) & S6ns, No. 1148a, ante. 

1439. Add. Annotation: — Refd. Be Wait, [1927] 
1 Ch. 006. 

1441a. .] — Held : in order to exclude an' 

equity in respect of acquiescence it was not’ 
necessary that the notice of his claim, gived 
by the claimant to the party in possession, 
should disclose any particulars relating to his 
title ; nor, if the claim which he made ex- 
, ceeded what he was entitled to, was the 
party in possession justi^ed in disregarding 


it, or supposing it to be unfounded. — 
Clare Hall v. Harding (1848), 6 Hare, 273 ; 
17 L. J. Ch. 801 ; 10 L. T. O. S. 439 ; 12 
Jur. 611 ; 67 E. R. 1169. 

1449. Add. Annotations : — ^Distd. Canadian Pacific 
By. Co. V. R., [1931] A. C. 414. Refd. Arifl 
V . Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. 

1450. Add. Annotation : — ^Apld. Canadian Pacific 
By. Co. V. R., [1931] A. C. 414. 

1456a. .] — A colliery proprietor con- 

structed a railway from his colliery across the 
lands of several other persons by agreement, & 
his solrs. wrote a letter to deft., across whose 
lands he desired to carry the railway, referring 
to the powers of a local Act of Parliament, 
supposed to enable him to take lands within 
a certain area for roadways, & offering, on 
the part of the pltf., to pay him for the land 
at a fair valuation. Deft, did not reply to 
the letter, & the railway was made across his 
land without further communication with 
him. A year or two afterwards pltf. Sc deft, 
had an interview, but did not agree as to 
the price to be paid for the land, & three or 
four years after the railway was made deft, 
brought his ejectment, whereupon pltf. filed 
his bill for an injunction, charging ac- 
quiescence. The ct., on motion, restrained 
the action, upon pltf. giving judgment in the 
ejectment, Sc payinjg a sum into ct. not less 
than the amount of the utmost valuation of 


PART VI. SECT. 3. SUB-SECT. 3.— 

F. (b). 

■q. Special corUraci denied — Not avail- 
able to defeat claims.] — Stock v. Great 
Western Rt. Co. (1868), 7 0. P. 526.— 

CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 

F. (0), 

h i. .J — Re Kearney's Estate, 

Whitehurst, ' Appellant (1927), 27 
S. R. N. S. W, 386 ; 44 N, S. W. W. N. 
117.— AUS. 

h ii. .] — Whore a vendor, on 

default of payment of an instalment of 
the purchase price of laud, takes out 
an order niH for foreclosure, he 
cannot afterwards proceed by way of 
execution against the purchaser. — 
Standard Trust Oo. v. Little (1915), 
31 W. L. R. 769.— CAN, 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (a). 

Q I. Manager of hotel — Whether 

agent of executors of deceased proprietor. ] 
— In an action to recover for services 
rendered & coal supplied for the carry- 
ing on of an hotel, defts., who were 
exors. of the former owner of the hotel, 
were held liable on the ground that 
they were estopped from denying that 
one M., who was operating the hotel 
& had ordered the coal & servloes, was 
their manager or a^nt for that purpose. 
An alternative claim for Judgment 
against M. was dismissed. The exors. 
appealed : — Held : the evidence did not 
support the finding of estoppel, & 
since it had been properly found that 
there was uo actual contract between 
the exors. 8c M. authoiielng him ta act 
as their agent or manager of the hotel, 
the appeal must he allowed ; & since 
there was no appeal or cross -appeal 
against the dismissal of the action as 
against M. the ot. could make no order 
respecting it. — Wiiron v. Willougu- 
BT, (1934J S W. W. R. 539.— CAN. 

PART VI. SECT. 8. SUB-SECT, 3.— 

G. (h). 

we. Nationality of partg .] — Where 
pltf. was ignorant when be made a 


contract that deft, was a person of 
enemy origin & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, 8. 6, the contract was 
illegal ; — Held : in an action for 
breach ot contract, deft, would bo 
estopped fron alleging that the con- 
tract was void on aooount of his 
enemy origin since the deft. weU 
knew that fact. — Branioan v. Saba, 
[1924] N. Z. L. R. 481.~N.Z. 

PART VI. SECT. 8. SUB-SECT. 8.— 
G, (0). 

14-25 I. Goods transferred to third 
party — Through third party's fraud .] — 
Whenever one of two mnocout persons 
must suffer by the act of a third person, 
he who has enabled such third person 
to occasion the loss must sustain it. — 
Dominion Paper Co. v. N. Ratten- 
BURY, Ltd. (1933), 6 M. P. R. 411.— 
CAN. 

h I. .1 — Wellband V. Walker 

(Man.) (1911), 16 W. L. R. 408.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— 

H. (a.) 

1438 I. A form of acguiesoence .) — 
Gobinda Ramanuj Das Mohanta v. 
Ram Charan Das (1925), I. L. R. 62 
Oalc. 748.— IND. 

o I, .1 — Departure from an 

assumption upon which cuaother person 
has acted to his detriment is not per- 
mitted to a party who, knowing or 
believing the other labours under a 
mistake in adopting it, has refrained 
from oorroctlng him when it was his 
duty to do so Applt. opened an 
account with reap, bank for the pur- 
poses of a business conducted for aim 
by his son, 8c authorised It to pay 
cheques drawn on the account by his 
son Sc coimtersigned by his wife. After 
some months the son arranged with a 
teller employed by the bank to honour 
cheques on his signature alone. Some 
time later this arranimment came to 
the notice of the apmt.. but he took 
no step to stop the praotioe Sc made no 
oommunloation to the bank Sc in one 
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instance Indorsed negotiable instru- 
ments so drawn. The practice con 
tinned. Later applt. brought an 
action against the bank to recover 
moneys paid by it on cheques bearing 
only the signature of his son ; — Held : 
applt. was precluded by his conduct 
from denying the regularity of the 
drawings so made from his account & 
was not entitled to recover the moneys 
claimed. — ^Webt v. Commercial Bank 
OF Australia, Ltd. (1936), 56 O. L. R. 
315.— AUS. 

t 1. .] — Hutchinson 

Brothers & Co., Ltd. v. I^kins 
(B. O.) (1908), 8 W. L. R. 16.— can. 

St. Claim to distinctive colour design — 
Objection not raised in previous pro- 
ceedings.] — Pltf. 00 ,. which had adopted 
a certain design of contrasting black 
& white colours for the painting of Its 
cabs, dissimilar to any previously In 
use in the city in which It conducted 
its operations, sought by injunction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue 8c 
white, on the CTound that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so got up as to bo calculated, at 
night, to deceive people into believing 
them pltf 8.* cans. No instance of 
actual deception on defts,* part was 
proved, nor was any fraudulent 
intention of their part to mislead the 
public established : — Held : pltf. hav- 
ing, in previous prooeedinas, ooncurred 
In the painting of defts.* cabs in a 
particular design 8c oolour now had 
no ground for complaint. — Black & 
Whitb Cabs, Ltd. «, Nicholson, 
Nichoihon V . Black 3c Whitb Gabs, 
Ltd., [19281 N. Z. L. R. 2T3.— N.Z. 


PART VI. SECT. 8, SUB-SECT. S.— 
H. (b). 

b I. .] — ^Th© equitable principle 

prohibiting a party firom lyw by 8c 
reaping the benefit of the exx>enditnre 
of another’s money on his property, 
applied. — PuBiJO Pbopbbtt 'Tbubtbss 
V. Gillis (1881), 14 K. S. R. (2 R. G.) 
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the land. — ^P owbll v. Thomas (1848). 6 
Hare, 300 ; 67 E. R. 1180. 

1472. Add, Annotdtion : — Refd. Greenwood v 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1472a. .] In 1925, a certain piece of land, 

known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. A largo amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, &: in these circumstances J. 

M. stated that pltf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1027, & a certain sum 
by way of damages for conversion against 
J". & M. was at the instance of the judge 
agreed between parties to the proceedings 
& awarded pltf. In the meanwhile J & M. 
purported to sell the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. 

M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M. to them was in- 
effective, as J. & M. had no title to the timber, 
& requesting the return of the timber tf) him. 
Defts. having refused repudiated liability, 
pltf, commenced an action, <fe by his state- 
ment of claim asked for a sum by of 
damages for conversion ; the com er ion 1 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 : — Held : no special 
circumstances existed sufficient to constitutes 
any confirmation by pltf. of any title to the 
timber in J. <& M., nor did pltf. by accepting 
judgment in the form he did against J. &, M. 
confer any title on them or deft. co. by 
estoppel. — Ellis v, Stenning (John) cfe Son, 
[1932] 2 Oh. 81 ; 101 L. J. Oh. 401 ; 147 L. T. 
449 ; 76 Sol. Jo. 232. 


1477a. Money paid on forged oheque^ — Failure to 
Inform bank of forgery.] — Pltf. had an 
account with deft, bank, k his wife forged 
his signature on cheques & thereby drew out all 
the money left in the account, she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank & told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft, bank with the amount of the forged 
cheques, the bank pleaded (a) adoption & 
ratification, (b) that pltf. was estopped by 
his silence from alleging that the signatures 
were foi'geries. The tribunal of first Instance 
found that the forged cheques were honoured 
through the carolessneas of the bank officials. 
Tliere was no evidence that pltf. had ever 
adopted the forged cheques as his own : — 
Held : ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alleging the forgeries because his 
silence until after his wife's death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed. — 
(Greenwood v. Martins Banic, Ltd., [1933] 
A. 0 . r>] ; 101 L. ,7. K. 17. 623 ; 147 L. T. 
441 ; 48 T. L. K. 601 ; 76 Sol. Jo. 544 ; 38 Com. 
Cas. 54, U. L. 

A nwtlat ionn : — Apld. Re National Uonoflt AsBuranco Co. 
(11K52), 48 T. L. U. 012. Refd. Iiiuxjria! Bank of Canada 
w. 2 All W. Jt. 007; Oflloial TruHioo of 

Charity Lands v. Ferriman Trust, Ltd., [lOOTJ 3 All E. It. 
8.7 ; Uo(ni?o Assurance Co. v. [1 9381 2 All E. It. 

A 537. Add. Annotation R. t;. Essex JJ , 

Ex p. Perkins, [1927] 2 K. K. 475. 

1549. Add. Annotation : — Refd. Bernard v, 

Williams (1928), 139 J., T. 22. 

1550. Add. Annotation : — Retd. Huddersfield Pine 
Worsteds v. Todd (1925), 42 T. L. R. 52. 

1556. Add. Annotation : — Refd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotations : — Refd. Macaura v. North - 


14-65 1. Works executed by local 
authority. ] — Sandringham City Corpn. 
V. Rayment (1928), 40 C. L. R. 510 ; 
[1928] V. L. R. 312 ; 11928] Argus h. R. 
1 7 3.— AUS. 

1466 11. .) — A municipal council 

pr^ared plans, specifications & 
ostunates for the construction of a 
street formed or set out on private 
pr^erty. Before the notice to pro- 
perty owners provided for by the 
Local Govt. Act, 1915, had been sent 
out a contract for the work had been 
entered into by the council & the work 
commenced. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
^reet alleged to be due by him : — 
ReW ; pltf. had not by conduct waived 
^mpUance with the statutory pro- 
Jdslona nor was he by conduct estopped 
from asserting his rights. — Ddnn v. 
Shuie op Braybrook, [1928] V. L. R. 
454 ; [1928] Ague L. R. 286.- AUS. 


PART VT. SECT. 3, SUB-SECT. 3.— 
H. (c). 

•k. RegistraUon of car in name of 
5(?»®4^*h~BAZA» V. Grant Sc Grant 
[1929] 4 D. L. R. 1075 ; 1 
W. W. R. 281.—CAN, 


I PART VI, SECT, 3, SUB-SECT. 3.— 
H. (e), 

I e i. Failure of surely to inform 

cr editor of matter leading to discharge of 
gvarantee.] — A surety is under no legal 
duty to the guaranteed party to warn 
him that something ho Is doing or some 
mlHapproheriHlon he Is under may have 
the legal effect of discharging tlie 
suretyship. In an action by an 
employer on an emph>yoe’8 fidelity 
bond the fact that deft. co. which had 
received a letter from pltf.’s solr. 
allowed him to rest under a misappre- 
hension, disclOBod by his letter, as to 
when the theft was discovered was 
held not to ostop the oo. from relying 
on a term In the contract that an 
action thereunder must be brought 
within a specified period after the 
discovery of the theft. — BiRon Lake, 
Municipal District v. London 
Guarantee & Accident Co., Ltd.. 
[1031] 1 D. L. R. 600 ; [1930] 3 

W. W. 11. 634.— CAN. 

f 1. Claim by silent partner.] 

— Pearson v. Drake, [1937] 1 

W. W. R. 12 ; 1 D. L, R. 417.-CAN. 

•w. AoQuiescence of agent — Holding 
goods as agent for sale — Goods seized in 
execution.] — Deft., having obtained an 
order in a ot. of petty sessions against 
pltf.*B son, infomed the police in charge 
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of a distress warrant that tlio judgment 
debtor bad a motor lorry at L.’s 
promlBos ; that he did iu»t know its 
reglsLifod numbor, but that h, would 
point out the lorry to tbo constable 
executing the warrant. The lorry was 
seized on L.’s promises. It was the 
property of pltf., & was in tbo pos- 
session of L. tt« Ills agent for sale. L. 
did not inform the police of pltf.’s 
claim, & refrained from giving any 
information of tlio seizure to pltf. until 
after the lorry had been sold. In 
an action by pltf. for con version of the 
lorry: — Held: pltf. was not estopped 
by his agent’s silence or conduct from 
assoHing that ho was the owner of tho 
lorry. — Mort v. Barnk«, [1928] 
V. L. R, 56.— AUS. 


PART VI. SECT. 3, SUB-SECT. 3.— 
I (a) ii. 

s 1. On policy.] — Dor«ht v. 

Tranb-Oanada Inhc’E. Oo., [1933] 
O. it, 98.™ CAN. 

PART VI, SECT. 3, SUB-SECT. 8. - 
I. (b) IL 

m (p. 287) Citation : — For ** Agri- 
cultural Insurance Co. of Water- 
town V. Anslbt ” road “ Ansley v. 
Watertown Insurance Co.** 
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em Assce., [1925] A. C. 619 ; Locker & 
Woolf V. Western Australian Insurance Co. 
(1930), 164 L. T. 667. 

1561. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1584. Add, Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, KatcliiS & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1593. Add, Annotation : — Refd. Fisher, Ltd. v, 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1594. Add, Annotation : — Refd. Smith v, Kinsey, 
[1936] 3 All E. B. 73. 

1599. Add. Annotation : — Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

1601. Add, Annotations : — Refd. Bishun Chand 
Firm v. Seth Girdhari Lai (1934), 60 T. L. R. 
465 ; Baton v. I. R. Comrs., [1938] A. C. 341. 

1602. Add, Annotation : — Refd. Guildford Trust 
V. Goss (1927), 136 L. T. 725. 

1603. Add. Annotation : — Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 

1604. Add, Annotations : — Refd. Australian Bank 
of Commerce v. Perel, [1926] A. C. 737*; 
Jones V. Waring & Gillow, [1926] A. C. 
670 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264 ; Banco de Portugal 

, V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465 ; Midland B^ nk, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271 ; Savory & Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344; 


Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add, Annotations : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609 ; Bottomley v, Bannister (1931), 
101 L. J. K. B. 46. 

1610a. .] — Defts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent : — Held : defts. having 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry v. Great Eastern Ry. Co. 
(1883), 11 Q. B. D. 776 ; 52 L.*J. Q. B. 694 ; 
49 L. T. 641, C. A. 

Annotation :--Apld. Seton v, Lafono (1887), 19 Q. B. D. 68. 


PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) iii. 

1 1. IZ'o natiirn of goods delivered.] 

— Held : the purchassera were estopped 
from alleging that the goods were Txot 
as contracted for. — J. I. Case Thuesii- 
ING Machine Co. v . Mfiten (Sask.). 
ril)19] 3 W. W. II. 601 ; 49 D. L. R. 
30.— CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— J. 

•1. Negotiations with committee of 
municipal council — Pariu not estopped 
from setting up lack of jurisdiction .] — 
Simon v. Gastonouay, [1931] 2 
D. L. 11. 75 ; 2 M. P. 11. 470.— CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— A. 

1596 X. .] — Deft. wiHhod to 

purohawe a piece of laud & approached 
S, for a loau of the amount which he 
required to make up the price. S., 
without the knowledge of deft., obtained 
from pltf. the money which deft. 


needed, & presented a mtge. in pltf.'s 
favour to deft, to sign. Deft, never 
road tho mtge., but understood from 
the representations of S. that tho 
writing which he signed was moi-ely 
an acknowledgment of tho receipt of 
the money from S. who, ho thought, 
was advancing it : — Held. : tho mtge. 
was not the deed of deft. & he was nut 
O8topi)od from alleging that it was not. 
— Cooil 1’, Clarkson, [192.5] 2 D. L K. 
493 ; [1925] 1 W. W. R. 1094 ; 35 

B. C. R. 308.— CAN. 

1696 xl. .] — As a general rule 

tho owner of property Is not estopped 
from assorting his title thereto merely 
because bis careloesoess In tho custody 
of It, or of his documents of title, has 
enabled some one to fraudulently sell 
the property to another. — Anaconda 
Oil Co., Ltd. v. Aladdin Oij^, Ltd.. 
[1930] 1 W. W. K. 943 ; 3 D. L. R. 
770.— CAN. 

1605 vi. .] — Where taxes were 

paid to a municipal employee who 


had no authority to receive them : — 
Held : tho fact that the municipality 
kept its tax-receipt books, cashier’s 
stamp & tax roll In such a manner that 
the employee was enabled to get 
possession of the books, etc., & give 
a receipt for the taxes, did not estop 
the municipality from showing his 
lacjk of authority, even if it amounted 
to negligence, since such negligence 
did not occur in tho transaction itself 
& was not the proximate cause of the 
taxpayer’s payment of bis taxes to 
tho employee.— R iches v. City ok 
Moose Jaw, [1925] 3 D. L. R. 1176 ; 
[1925] 3 W. W, K. 127.— CAN 

PART VI. SECT. 6. 

1619 xii. .] — The facts relied 

upon to establish an estoppel of any 
kind should be pleaded in any case 
in which it Is Intended to rely upon it. — 
Hughes v. J. H. Watkins & Co., 
[1927] 3 D. L. R. 302; 60 O. L. R. 
448 : affd.. [1928J 2 D. L. R. 1176; 
61 O. L. R. 587— CAN. 
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EXECUTION. 

Part II. — Matters Common to all Modes of Execution. 


22. Add, Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 


SiTB-SECT. 11. — Foreign Sovereigns and 
Ambassadors. 

Ambassadors & other diplomatic persons.] 
— See Constitutional Law, Vol. XI., pp. 
636-642, Nos. 390-407. 

60. Add. Annotations : — Refd. Capron v. Capron, 
[1927] P. 243 ; Biirrowes v. Burrowes (1929). 
141 L. T. 201. 

61. Add, Annotation : — Refd. Kayley v. Hofcher- 
sall, [1925] 1 K. B. 607. 

63. Add, Citation 1925] 1 K. B. 607. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft, with costs. On a bkpcy. 
notice founded on that judgment not being 


complied with, dofts. presented a petition 
in bkpcy. ; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground {inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of tlie summons : — Held : 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order: — Held: (2) tlie deati» of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.— Bundy v. Motor 
Cab Owner Drivkius’ AsfiociATioN (1930), 
113 L. T. 331 ; 46 T. L. B. 422. 


PART II. SECT. 1. SUB-SECT. 1. 

0 i. In Griminal 'proceedings.] — A 

criminal proceeding is not an “ action ” 
within the meanins of soot. 2 of 
Execution Act, K. 8. B. C., 11)24, &, 
therefore, a judgment recovered in a 
criminal proceedinf? cannot bo enforced 
under sect. 38 thereof. — R. v. Beiu^ 
[li)3G] 2 W. W. K. 574; 4 D. L. U. 
805 ; 6(1 Can. 0. C. 295 ; 50 B. O. Jl. 
444.— CAN. 

PART II. SECT. 3. 

17 Hi. .1 — CULLKN V. 

CULLBN (1860), 2 Ch. Ch. 94,— CAN. 

17 iv. .] — fie MoLelan 

(B. 0.), [19261 1 W. W. R. 198.— CAN. 

sm. Judgment on promissory note 
taken for “ cash ** payment on agree- 
ment for sale of land — Issue of execution 
on mde before sale of land — Valid .] — 
CorroN V. DKMPSTEn (Alta,), [1925] 
1 W. W. R. 954.— CAN. 

so. Before action commenced — Mean- 
ing of “ lorit.'’] — Under Attachment of 
Dei)tB Act a garnishee order may Issue 
before action is commenced. In this 
connection “ has Issued a writ in- 
cludes a “ summons ” in the county 
ct. — Fleishman v. Allan (T. A.) & 
Sons (1932), 45 B. O. R. 553. — CAN. 

PART II. SECT. 4. 

sp. Extension of time for filing 
renewal — Right of master in chambers 
to grant.] — Re Renewal op a ckbtain 
Execution, (19171 1 W. W. R. 113. — 
CAN. 

8t. .1 — There Is no authority fo^ 

an extension of the time for renewal o 
an execution ei^er before the exocu 
tion has lapsed for want of renewal or 
after that date. There Is no doubt an 
Inherent power In the ct. in exceptional 
cases to make an order nunc pro tunc, 
e.g.y where an ofllcer of the ct. has 
frustrated an application to renew. 
An execution, by statutory provision 
carried into the Rules, has force for a 
fixed period. At the end of that 
period, unless previously renewed. It is 
not in force, & however meritorious it 
may appear to overlook a slip or 
omlsalon of pltf. In renewing within 


the time, there is no provision war- 
ranting that orocodure. — JoirxHTON v. 
biMONO, !!. “T ! 3 W. W. R. 310.- CAN. 

PART II. SECT. SUB-SECT. 1. 

8C. Solicitor purimiing to act for one 
defendant — Authority io act for second 
only — Validity of execht. on against first 
defenda}U .\ — OvETix v. f^rHAND, 11931) 
S U. it. 720 ; 11932] 1 1). L. B. 490.— 
CAN. 

PART II. SECT. 6. SUB-SECT. 3. 

sg. One. tortfeasor assignee of judg- 
ment — May tud issue execution against 
joint tortfeasor.] — A judgment In tort 
was assigned by tlu? pltf. to one of the 
joint defts. '.—Held : the assignee 
could not i.ssue execution against the 
other (left., since he had no right of 
contribution against him. — Hkio v. 
Ac’Oun He M('D().n AM), (1932) 3 D. L. U. 
239; 4M. P. R. 34i. CAN. 

PART II. SECT. 8, SUB-SECT. 1.— B. 

sk. Amount recoverable — Judgment 
debt (P six years* irderest .] — KAULBAril 
r. Lavender (N. S.) n929j 1 D. L. P. 
238.— CAN. 

PART 11. SECT. 8. SUB-SECT. 1.— 
C. (0). 

o 1, .1 — The assignee of a Judg- 
ment debt can enforcy execution only 
aft^r obtaining leave under K. B. 
Rule 451, even though the ajislgnment 
expressly purports to assign the execu- 
tion Issued l)y the Judgment ci*edlt,or. — 
Condon v, Gahhall & Drinklk, [1928] 
3 W. W. R. 719.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— H. 

sm. Debt Adjustment Acts, — Aj)- 
plication to pending actions,] — In a 
foreclosure action begun before Debt 
Adjustment Act, 1932, came Into force, 
an application for a final order of fore- 
closure c^n bo entertained although the 
provisions of sect. 6 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to & the effect of the words 
“ or continued ** Is that the sect. 
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applies to the contlauing of actions or 
proceedings hf'giirt when the At't (uimo 
into force ; siu't. (h however, wliJch 
does not contain tlx; wonbi “ or con- 
tinued ” applies only to tlie bringing 
of the a(3tlonrt or proceedings^ tlieroin 
referred to. - Eddy v. Stewart. i1932] 
3 W. W. R. 71 ; rrvsg., [J932] 2 W. W. 
R. 699.— CAN. 

sn. Whether aprdicahlc to execu’ 

tion on J'udgmnil for tori ,] — Under Doiit 
Adjustmoiit .Act, 1933, a permit from 
tlio Debt Adjustment Board is not a 
prerooiil.Mibo to tho isHiie of an execution 
on a Judgment roc.ovf^rod in an action 
foiinded on tort. — D ili. d. Baade (No. 
2), [19341 2 \V. W. R. 1 6.— CAN. 

8p. Right to initiate proceedings 

by way of garnishment .] — IIUTonrHON 

V. Conn, Andeiwon v. CfWN, [1933] 2 

W. W. R. 505.— CAN. 

gr. j — S’)l)-Hcct. (5) of 

Hcct,. 7 of Delit AdjuMtiru'nt Act, J934, 
ajiplicH only to garniHlico iirocecHlingH 
wiilcli are incidental to the cIuhkc^h 
of actions cnunieraicd in suh- 
H(>ct. (I) (a) of said sect. Th(*rcfore, 
garnlKlice pro<;ecdlngs In an action 
under tho small debt proccidnro are not 
subject to the rostrictioiw (»f snh- 
He(d. (5), even whirre wages or salary 
are sought to ho attaehed. in view 
of the language of said sub-Hoct. (5) 
tho words “ acjtions or Huits in suli- 
Hoct. (1 I (a) IncJndo garnishee pro(X!ed- 
ings. — F jlek V. Meyerh <Sc (Canadian 
National Ryh., 11937J 1 W. W. It. 
554.— CAN. 

gt. Powers of sheriff.] — Debt 

Adjustment Act, 1934, does not 
prevent the placing of an execution in 
the sh(jrifT’s uandH for tho puriioso of 
investigating whether anything can be 
roaliscu Uiereon, or prevent tho sheriff 
from making inquiry in pursuance 
thereof & reporting to tiie execution 
crfJdltor. — Georoxa Investment Co., 
Ltd. V. London Buildino & Invebt- 
MENT Co., Ltd., [1936] 1 W. W. R. 3. — 
CAN. 

Bz. Orderly Payment of Debts Act, 
1932 — To whal judgments applicable .] — 
Held : tho amount referred to In Orderly 
Payment of Debts Act, 1932, s. 2 (1) is 



Oases 87— 802a. 


Ekqlish and Empire Digest Supplement, 


87. Add, Annotation : — ^Refd. Newport v, 

Pougher, [1937] Ch. 214. 

88a. Against co-surety — Judgment debt paid by 
surety.] — Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 6, he must obtain 
the leave of the ct, under R. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt. — K ayley v. Hothebsall, 
[1926] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 69 Sol. Jo. 310, 0. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft, had been arrested under a ca. aa. for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca, sa, for the 
costs. — Smith v, Dickinson (1844), 6 Q. B. 
602 ; Dav. & Mor. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368; 8 Jur. 123 ; 114 E. R. 
1376. 

260. Add, Annotation : — Refd. Be A Debtor, No. 
549 of 1928, [1029] 1 Ch. 170. 

262. Add, Annotation : — Refd. Re Judgment 

' Debtor (1935), 51 T. L. R. 524. 

263. Add, Annotation : — Reid. Re Judgment 

Debtor (1935), 61 T. L. 11. 524. 

313. Add, Annotation : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

318. Add, Annotation : — Refd. Macaulay v. 

Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

366a. Payment of Irrevocable sum — Title of plaintiff 
not proved — Should not be ordered.] — Pltf. 

was the widow of a man employed by deft. 
CO. as a derricker. The deceased had left 
the barge on which lie was employed & 
volunteered to act temporarily as tipper on 
a second barge in ord(?r to relieve a fellow- 
worknuin. Tlio fellow-workman was in fact | 


a director of the co., but at the time he was 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. While engaged as a tipper in these 
circumstances he stumbled & fell into the 
hold, sustaining minor injuries. He was 
removed to hospital 4fe given an anrosthetic 
under which he. collapsed & died. The 
post-mortem examination showed that he 
ha4 a diseased heart, but neither the history 
of the man's activities nor the use of a 
stethoscope did or would have disclosed the 
man's condition. At the trial it was held 
that the death was due to the negligence of 
defts., who were ordered to pay to pltf. 
£785, of which sum £300 was not to be 
recoverable in any event. On appeal : — 
Held: (1) on the facts there was no negli- 
gence on the part of the defts. ; (2) the fact 
that tlie fellow-worker was a member of the 
board of directors did not in a case where he 
was in fact acting as a foreman bar the 
defence of common employment ; (3) on the 
work upon which the deceased was engaged 
at the time he was merely a volunteer & the 
defence of volenti non fit injuria applied ; 
(4) the administration of the ana3sthetic was 
not a wrongful act intervening between the 
accident & the death, & could not be relied 
on as a case of novus achis interveniens ; 
(6) where there is an appealable matter, the 
ct. should not, as n condition of granting a 
stay of execution, order to bd‘ paid to pltf. 
& to be irrecoverable in any event any sum 
to which it is possible that it may ultimately 
bo decided that pltf. has no title. — ^^Bloor v , 
Liverpool Derriokino & Carrying Co., 
Ltd., [1936] 3 All E. R. 399, 0. A. 

880. Add, Citation : — aid) nom, Walter v, Davies, 
Ex p. Glamorgan (former Sheriff), 31 
L. T. O. S. 169. 

892a. .] — If a pltf. or his attorney has received 

the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him ; & so, 
if he tenders the amount, it is the duty of 
pltf. or his attorney to discharge him, & the 
omission to do so is primd facie evidence of 


the amount of the original judgment & 
the application of the clause is not 
affected by tho fact that that amount 
has been Increased by interest, costa 
of execution or costs of an appeal so 
ofl to bring It over 1800. — Dominib; v. 
Stbyk, [1035J 2 W. W. R. 555: 4 
D. L. R. 2C9 ; 43 Man. L. R. 262.— 
CAN. 

PART II. SECT. 8. SUB-SECT. 2. 

891. AMdaviiin support — Attachment 
of propeny of abacondinp deJbtor — Con- 
fma .] — He Long, Ex p. Moork (1883), 
23 N. B. R. 229,— CAN. 

89 11. Sufflaiencv of — Action by 

two plaintiffs.] — In an action by 
two pltfs. an attachment order under 
K. B. r. 814, should not be made 
where the affidavit In support of the 
applioatlon for tho order states that 
“ defts. are justly 8c truly Indebted 
to pltfs. or one of them or are legally 
Uable to pltfs. or one of them,*’ since 
this is not that positive & definite 
statement of Indebt^edness or liability 
which the rule requires, — Fields v, 
Northland Oo.. 11933) 1 W. W. R, 
734 ; 2 D. L. R. 366; 29 Man. L. R. 
200.— CAN. 

PART 11. SECT. 11. 

■1. PHorprooeedinos under Abeetmdiny 


Debtors Act.) — Held: a subsequent 
execution was defeated. — Kerr v. 
SooviL (1870), 13 N. B. R. (2 Hon.) 16. 
—CAN. 


PART II. SECT. 15, SUB-SECT. 1. 

264 I. Appeal from judgment .] — Tho 
broad principle in India as regards 
execution matters is that time is not 
computed from the date when the 
right to apply aoorues, but is post- 
poned in oases where there is an appeal. 
— Naoendranath Banbrji V, Ambi- 
KAOHARAN ChAERAVARTI (1929), 
I. L. R. 57 (3alo. 540.— IND. 


PART II. SECT. 18. SUB-SECT. 4.— 
B. (a) 1. , 

815 111, .) — In the absence 

of special clroumstanoes, & where It 
was unlikely that leave to appeal 
would bo granted by the Privy Oounoil, 
the Appellate Div. refused to stay 
execution of a judgment for £2,801 
damages & £1,414 costs pending an 
application to. the Privy Gounoil for 
•peoial leave to appeal & refused also 
to order that seo^ty de rtsHfuendo 
should besdren by the party levying exe- 
cution.— fibhbr V, Thornton, [1029] 
4pp. D. 17.— 8. AF. 

AA 


PART U. SECT. 16. SUB-SECT. 4.~ 
B. (a) U. 

k i. Stay permitted only as 

to amount involved in suit pending,}—- 
SotriLLi V, Planta (1928), 39 B. (5. R. 
450.~r-OAN. 

PART II. SECT. 15, SUB-SECT. 6. 

•j. Protection of successful party* s 
interests.] — Upon motion by defts. for 
stay ponding appeal : — Held : the ct. 
had inherent jurisdiction to stay pro- 
ceedings, but a stay should not be 
granted unless defts. could devise a 
scheme by which pltfs. would be 
adequately protected. — Battle Creek 
Toasted Corn Flake Oo. v. EIellooo 
Toasted Corn Flake ©o. (1924), 56 
O. L. R. 127.— CAN. 


PART il. SECT. 19, SUB-SECT. 4.— 
E. (0) I. 

si. NteessHy for actual sei^nire ,] — 
Before there is any right to aot upon a 
replevin bond there must be a replevin, 
ft idds involves the actual seixure of the 
goods ft putting them in the hands of 
pltf.— SooTT eTSMiTH (1932), 6 M. P. R. 
85.— CAN. 


PART II, SECT. 20. SUB-SECT. 1,— 
A. (a). 

885 II. .1 — McDonald r. 

MmsHELL (1878), 12 N. B. R. <8 R. 
ft a) 274.— CAN. 



VoL XXI.— Execation. Cases 892a-61S. 


malic© (Parke, B.).— Tebbutt v. Holt 
(1844), 1 Car. & Kir. 280 ; 174 E. R. 811. 
Annotation OUasold «. Cratoliley. [1910] 2 K. B* 


417a. Servlo© of writ— On clerk In court.]— Heid: 


not good. — E llison v. Pickering (1803), 8 
Vea. 319; 32 B. R. 377. 

Annotation .-—Reid. Ward t>. Arch (1839), 8 L. J. Oh. 266. 
417b. Sheriff’s officer remaining In house — Until 
money paid.] — Moore v. Beamont (1796), 6 
Term Rep. 137 ; 101 B. R. 470. 


Part III. — Particular Forms of Execution. 


512. Add* Anyioiatiom : — to (3) Refd. The 
Beldis, [1936] P. 61. Generally ^ Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v. Marks (1618), Cro. Jac. 

485.; 79 B. R. 414. 

568a. .] — A sheriff’s officer, having a 

ft. fa. against A., called at his house when ho 
was from home, waited till be returned, & 
then informed him of his business : — Held : 
sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the ofif.cer’s entry. — Bird v, Bass 
(1843), 6 Man. & G. 143 ; 6 Scott, N. R. 928 ; 
1 L. T. O. 8. 231 ; 134 E. R. 841. 

574a. .]— Anon. (1704), 6 Mod. Rep. 

105 ; 87 E. R. 804. 


674b. .] — Burdett v. Abbot (1811), 14 

East, 1 ; 104 B. R. 501 ; affd, mb nom. 

Burdett v. Abbot, Burdett v. Cotj^an 

(1817), 5 Dow. 165, H. L. 

Annotation : — Consd. Harvey v. Harvey (1884), 26 Ch. D. 644. 

582a. Original entry unjustifiable.] — P arke 

& Percival V. Evans (1616), Hob. 02; 80 
E. R. 211. 

AmioViiions : — Refd. Lee v. Gausol (1774), 1 Cowp. l; 

Sandou r. .Torvia (1859), E. B. & E. 942. 

614. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174, 


PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

459 1 , jn action bp third party .] — 

Where a third party brings an action 
against the sheriff for seizure of goods 
under an execution Sc, establishes a 
primd facie case of title as against the 
execution debtor, the eherif! must prove 
a Judgment as well as an oxooutiou. — 
Kirohhoffbr V. Clement (1897), 11 
Man. L. R. 460.— CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

A. <b). 

sa. Judgment irregular,] — A seizure of 
chattels under an execution Issued on a 
Judgment which la afterwards set aside 
as Irregular gives rise to a cause of 
action for damages for the trespass In 
taking the chattels out of their owner’s 
possession. — D emers v. Desbosikr 
(N o. 2) (Alta.), [1929] 8 D. L. II. 401 ; 
2 W. W. R. 241.— CAN, 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q 1. Onus of woof on 

sheriff — To justify seizure ,} — Johnson 
V, Buchanan (1896), 29 N. S. R. (17 
R. & G.) 27.— CAN. 

PART II. SECT. 21. 

494 1. When ordered.] — Hart t. 
Ruttan (1874), 23 C. P. 613.— CAN. 

PART III, SECT. 1, SUB-SECT. 1. 

506 i. In respect of what judgment or 
ordar — Judgment for instalmetUs of pur- 
chase money .) — Worth v. Davie, 
[1917] 1 W. W. R. 615 ; 11 Alta. L. R. 
461.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 

B. (£). 

582 iii a. S. P, Howard v. High 
River Trading Oo. (1899), 4 Teir. 
L. R, 109.— CAN. 

588 V. .1 — Snarr V, Wad- 

dell (1864), 24 U. O. R. 165.— CAN. 

582 vl. Earlier writ not 

renewed loUhin year.) — Bank of Mon- 
treal V. TaTLOB (1864), 15 O. P. 107.— 
CAN. 

g L ,j — H amilton Pro- 

vident Sc Loan Socibtt v, Campbell 
(1884), 12 A. R. 260.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (b). 

f 1. S. P. HiNrjKfl V. SowKRBV (1879), 
4 A. R. 113.— CAN. 

1 !. Goods listed.] — Nose WORTHY 

V. [1929] 1 D. L. R. 964; 

60 N, S. 1( 377.— CAN. 

PART Hi. SECT 1, SUB-SECT. 4.— 

E. .» n. 

e1. Not last cm?.] — McLean v. 
Watson (1868). 2 Thom. 406.— CAN. 

PART HI, SECT. 1. SUB-SECT. 4.— 
E. (e) iii. 

sn. Seisin in fee.] — Held : not sale- 
able under an execution agtilnst goods. 
— Dob d. Kkooh r. Calhoun (1843), 
1 U. C. It. 157.-43AN. 

Bp. Interest of assignee of leasehold 
projjerty in lease.] — Held : not saleable 
under an execution against goods. — 
DoF/d. SiMr* 80 .v V. PuivAT (1848), 5 

U. C. R. 21,').— CAN. 

)jt. Interest in land charged for main- 
tenance.]— Held : saleable under exocii- 
tlon. — K athbun V. CuLBKR'rsoN (1875), 
22 Gr. 405.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. fc) fv. 

607 I. Oeneral rule.] — Doe d. Aubman 

V. Minthorne (1846), 3 U. O. R. 423.— 
CAN. 

608 111. .1 — Gilbert v. Jarvis 

(1869), 16 Gr. 265.— CAN. 

av. PurchasePe interest in land under 
agreesneni to buy.]— A purchaser's 
interest In land which he has agreed 
to buy is not bound by an execution 
against him. unless be has becumo the 
registered owner. — H udson's Bat Co. 
t). Bullock Farms, Ltd., [1925J 2 

W. W. R. 559.— CAN. 

sx. When hound by execution .] — A 
chose in action Is not bound bv execu- 
tion put in the sheriff's hands, but only 
by seizure thereunder, — R ennie v. 
Quebec Bank (1900), 1 O. L. R. 303.— 
CAN. 

PART IIL SECT. 1. SUB-SECT. 4.— 
E, (e) V. 

o I. On homestead trans- 

ferred to wife .) — Where a husband 

45 


transfers his liornestead to his wife 
who becoiufw the real manager of tho 
fanning operations with him as her 
assistant, tho crops gri»wn by her are 
not exigible under an execution, oven 
though she admits that the farm has 
been managed in such way because of 
the oxiwtonoo of the execution. — 
.Standard Trubth Co. e. Buroas, 

r !6] 2 D. L. K. 379 ; [19261 1 

W. R. 882 ; 22 AlU. L. R. 113.— 
CAN. 

o il. — On udfe’s farm worked 

by debtor. ] — Held : in the ciroumstjjrjces 
the crop belonged to the husband & 
could bn seized in execution. — J’ aiucn- 
TFAU 1 ). HAHRia (1884), 3 Man. L. R, 
329.— CAN. 

o Hi. S. P. Slingeuland v. Massey 
MANUFAOTTmiNO Co. (1894), 10 Man. 
L. It. 21.— CAN. 

p i. Undiirldcd crop — Debtor 

servant of owner of land.] — Crop I'ay- 
ments Act, 11. 8, S., 1920, o. 126, as 
amended by 1921, o. 28, which allows 
a shorlH U) seize & khII the interest of 
an exocutiou debtor in on undivided 
crop, does not apply to a case wboro 
tho debtor’s interost dues not ariso 
under a lease, ogroeiin?? t for sale or 
mtge., but only under an arrangement 
under which he was to act as manager 
or servaut of the owner of the land on 
which the crop was grown. — Donovan 
i>. Bblivkau (Hask.), [19291 4 D. L. It. 
900 ; 3 W. W. R. 107.— CAN. 

p II. What amounts to 

division .] — Donovan v. Beliveau, 
[1931] 1 W. W. R. 158 ; 1 D. L. R. 
992.— CAN. 

PART III. SECT. 1, SUB-SECT, 4.-- 
E. (e) vii. 

e I, Interest in shares.] — Haykf 

tJ. GilfoY, [1925] 1 W. W. rt. 992,— 

CAN. 

6 If. .] — The ot. has no 

Jurisdiction to appoint a receiver by 
way of equitable execution for the sale 
of. tho equity in shares of a co. — 
Goodbun V. MITCHELL (No. 6) (Mon.), 
{1929J3W. W.R.022 ; [19301 1 D. L. K. 
580 ; 38 Man. L. R. 395 ; revse., 38 
Man. L. H. 298 ; [1929] 2 W. W. R. 
90.— CAN. 

• ill. Interest of vendor of land. 1 — 

A vendor who has retained the legal 



Cases 645—680. 


English and Empire Digest Supplement, 


645, Add, Annotation : — Reid. Bpyer v, Phillipson, 
[1931] 2 Ch. 183. 

680. Add, Citation : — aiib nom, Dickinson v. 
Kitchen, 8 B. & B. 789 ; 120 B. R. 293. 


Add. Annotations : — Reid. The Feronia (1868), 
L. R. 2 A. & B. 05 ; Keith v. Burrows (1876), 
10. P. D. 722. 


title as security for paymout of his 
purchafie money, has, until full pay- 
ment has been made, a benenclal 
Interest in the land which, coupled with 
the lefifal title, may be seized & sold 
under execution. — Wkidman v. 
MoClary, [19171 2 W. W. R. 210; 33 
D. L. R. 672.— CAN. 

• iv. .] — The provisions of Land 

Titles Act (Alta.) are such, that a 
Icsral execution against land cannot 
bind an equitable intorcst in lands 
registered in the name of a person 
other than an execution debtor, some 
form of equitable execution is nooessary 
for the Dispose. — Seay t>. The Som- 
MEiiviLLE Hardware Co., Ltd., [1917] 
1 W. W. R, 1497 ; 33 D. L. R, 608.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) vUi. 

sa. Article claimed as fixture by third 
imrtv — Interpleader issue directed — 
Effect of.] — Where an article seized 
under a writ of execution against goods 
is clalraeil by a third person as a fixture 
the directing of an intorpleader Issue 
with respect to it In no way decides 
that it is a chattel. — Findlay v. 
Menzies, [19281 1 W. W. R. 457.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) X. 

n 1. Paid to debtor's solicitor — 

For payment of costs of action.] — Held : 
not liable to attnehmont. — lie Fort 
Francks Pulp & Paper Co. v. Tele- 
gram PlGNTINQ Co., PniLLTPPS & 
SoARTH o. London Guarantee & 
Accident Co., Ltd., [19251 4 D. L. R. 
204.— CAN. 

f f. In name of wife d" son.] 

— Robert Dollar Co. v. Walker 
(1926). 36 B. C. R, 405.— CAN, 

1 (p. 488) I. Shares — Company 

ouiMde province.] — Shares in a co. 
which has no place within Manitoba 
whoro service of process may be legally 
made upon it are not subject under 
sect. 14 of Executions Act, R. S. M„ 
1913, 0 . 66, to legal execution. — 
OooDBUN V. Mitchkij^. (No. 5) (Man.), 
[19301 1 D. L. R, 580; 38 Man. L. 
R. 395; [19291 3 W. W. R. 622; 

revQ‘. 38 Man. L. R. 298 ; [1929] 2 
W. W. R. 90.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xlii. 

f I. .1 — Kassop V. Evans (1900), 

8 Nfid. L. R. 396.— NFLD. 

f ii. Not ship sold under 

Admiralty judgment.] — VanEvkry o. 
Grant (1862), 21 U. O. R. 542.— CAN. 

si. Property of wife under bill of sale — • 
ExemUion creditor of husband.] — The 
execution creditor of husband cannot 
Boize a ehip tmuied by the wife under 
an vuireglstered hill of sale. — Dicks 
r. Keays. [19361 2 D. L. R. 58 ; 6 
F. L. J. (Can. ) (i9.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 

E. (®) XV. 

q i. ^.1 — In order to be entitled 

to an exemption from execution with 
respect to the tools or Implements of his 
trade, debtor must have boon actually 
following the trade at the time of the 
seizure. — McLeod v. Giuvin Central 
Tklkphonf. Assocn. (Sask.), [1926] 
1 D. Ii. K. 216; [19261 1 W. W. R. 38. 
—CAN. 

« 1. Automobile — Used for business.] 
— The judgment debtor, the salaried 
manager of a building co., claimed 


exemption for an automobile which 
he used exclusively & continuously 
In superintending the erection of 
houses by his co. In different parts 
of the city. The contract between 
him & the co. did not require him 
to supply an automobile, & did not 
define his duties or the method to 
he followed in performing them : — 
Held : the automobile was not exempt 
under Exemptions Act, R. S. M. 1913, 
c, 66, 8. 29 ( / ), as amended by 1925 
Act, 0. 20 . — Goldsmith v. Harris, 
(19281 3 D. L.R. 478; [1928] 2 W.W. R. 
401 : 37 Man. L. R. 389.— CAN. 

fi if. Used for agriculture .] — 

An automobile Is not exempt under 
Exemptions Act Amendment Act, 
1935, unless inter alia it is one used 
for agricultural purposes. — Western 
Grocers, Ltd. v, Kay. [19351 3 
W. W. R. 320 ; affd.» [19363 1 W. W. R. 
381.— CAN. 

8 iii. .1 — ^A motor car used by Its 

owner, whose sole occupation was that 
of a fisherman, to haul fish from the 
lake where they were cauitht to 
market : — Held : a “ necessary ’* with- 
in Executions Act, R.S.M., 1913, 

B. 29 { / ), 08 amended, & therefore 
exempt from seizure. — Zelenisky v. 
ISFIELD, [1935] 2 W. W. R. 45 ; 43 
Man. L. R. 100.— CAN. 

sw. Agricultural implements.] — Under 
sect. 29 ( / ) of Executions Act. 

1913, whlcn exempts inter alia '* agri- 
cultural implements ’* to the value of 
$800, the exemption Is not restricted 
to one set of implements. — Banquk 
Canadienne Nationale V. Houde, 
[1935] 1 W. W. R. 421 ; 2 D. L. R. 
808 ; 4 3 Man. L. R. 27.- -CAN. 

sz. Building materials.] — Materials 
acquired by a debtor for the purpose 
of building a house on his homestead 
to replace one thereon which has been 
destroyed by fire are not made by 
Executions Act, R. S. M., 1913, or 
otherwise, exempt from seizure under 
executions. The words “ or other 
person ** following “ mechanic, artisan, 
machinist, builder, contractor," in 
sect. 39 or said Act must bo construed 
ns ejuadem generis. — ^Rosmus v. Bazay, 
[1936] 2 W. W. R. 175 ; 2 D. L. R. 
730 ; 44 Man. L. R. 192.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xvi. 

0 (p. 493) i. Part of proceeds 

consisting of mortgage,] — Held: not 
exempt. — Massey - Harris Co. e. 
SCHRAM (1902), 6 Terr. L. R. 338.— CAN. 

0 (p. 493) ii. Whether pro- 

cesds exempt . }— Purdy v. Colton (1908), 
1 Sask. L. R. 288 ; 7 W. L. R. 820.— CAN. 

0 , (p. 493) m. Effect of 

Exemptions Act, R. S. il/.,1913, a. 40.1 
— Property exempt from seizure under 
a writ of execution, disposed of by the 
judgment debtor to a third person, 
cannot bo reached by the Judgment 
creditor, whether on grounds of fraud 
or otherwise. The contention that the 
claim for exemption must bo made by 
the debtor la met by the prohibition In 
Exemptions Act, R. S. M., 1913 (o. 66), 
8. 40. — Sfruhs V. Orkuortk & 

Botcum, [19301 1 W. W. R. 378 ; 1 
D. L. R. 896 ; 38 Man. L. R. 477.— CAN. 

d (p. 493) 1. .] — Massey v. 

M(X;;lklland, Baker v. McClelland 
(1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii. S. P. Bocz v. Spiller 
(1906), 6 Terr. L. R. 226 ; 1 W. L. R. 
366 ; 2 W. L. R. 280.— CAN. 

h (p. 493) i. ^ .) — A motion 

for final judgment for the sale of land 
under a registered certificate of Judg- 
ment will not be granted unless pltf. 
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has pleaded In his statement of claim 
or shown by affidavit that the land is 
not exempt as the homestead of the 
debtor. Where a transfer of a home* 
stead is colourable only & the title is 
held upon a secret trust for the 
transferor, it does not deprive him of 
his right of exemption. — Dayholos v. 
Kuniko, [19281 1 W. W. R. C91.— CAN. 

k (p. 493) I. Pltf. brought 

this action for a declaration that 
executions registered by deft-, in the 
execution register in a land titles office, 
against the lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
homestead, & ff»r the removal of the 
exocnttous from the register : — Held : 
if pltf. had established that the land 
described was his “ homestead," within 
Exemptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor & his family ; there might 
be a change ; & any declaration would 
apply only at the particular moment 
when made. — Gilmore v. Callies 
(1911), 10 W. L. R. 545.— CAN. 

k (p. 493) ii. . I— Pltf. appUed to 

have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer the land 
was her husband’s homestead & as 
such exempt under Exemptions 
Ordinance. On the facts : — Held : the 
land was, at the time of the transfer to 
pltf., her husband’s homestead. &, 
therof(»re, exempt from seizure. — Hart 

V. Rye (1914), 27 W. L. R. 9.— CAN. 

k (p. 493) iii. .] — A homestead 

under Homesteads Act (Sask.) means 
the home of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-houRO Is situate, according to 
the registered plan of the same : — 
Held: Exemptions Act, s. 2 (10), 
applied.- Overton t?. Gerrity (1910), 
34 W. L. R. 875.— CAN. 

k (p. 4 93) iv. Whether exemption 

extends to members of family .] — 
Meunikr V. Doray (1905), 6 Terr. 
L. H. 194.— CAN. 

k (p. 493) v. Whether exemption 

extends to proceeds of voluntary sale .] — 
There is nothing In Exemptions Act, 
R. S. A., 1922 (c. 95), which carries the 
exemptions accorded a homestead Into 
the proceeds resulting from a voluntary 
sale of It by the execution debtor. — 
John Deere Plow Co.. Ltd. v. 
McEachran, [19301 1 W. W. R. 622 ; 
2 D. L. R. 796 ; affg., [1930] 1 W. W. R. 
561.— CAN. 

k (p. 493) vi. Building used for 

business.] — Under Exemptions Act, 
R. S. A. 1922 (c. 95), a debtor's right 
to the homestead exemption is not 
affected by the fact that the building 
occupied in part by him as his home is 
used in the main for business or other 
purposes ; nor Is It affected by the 
nature of his title to the land, e.g. by 
the fact that he is a tenant In common. 
— Re Cherniak Estate, [19301 1 

W. W. R. 676 : 11 O. B. R. 323 ; affd-, 
[1930] 2 W. W. R. 336; 3 D. L. R. 
994 ; lie. B. R. 444.— CAN. 

k (p. 493) vU. .]— Under 

^omptlons Act, R. S- A., 1922, a 
debtor’s right to exemption with 
respect to his home Is not affected by 
the fact that the building occupied In 
part by him as his home Is used in the 
main for business or other purposes. — 
Canadian Credit Men’b Trust 
A ssocN. V. Umbel & Gillespie Grain 
Co., Ltd., [1931] 3 W. W. R. 145.— 
CAN. 

k (p. 493) viil. Crop groicn on 



VoL XXI. — ^Execution. Cases 718a — ^780, 


718a. Debtor’s goods sold by public auction — 
Debtor remaining In possession — ^Execution 
creditor present at sale.] — Held : the goods 
could not be taken in execution by such 
execution creditor. — Woodermaj^ v. Bal- 
DOCK (1819), 8 Taunt. 676 ; 3 Moore, 0. P. 
11 ; 129E. R.547. 


Annotaliona : — Bold. Aldred v. Constable (1844), 3 L. T. 
O. S. 299 ; Hickman r. Cox (1857), 80 L. T. O. S. 279 ; 
Barker V. Furlong:, [18911 2 Ch. 172. 


730. Add. Annotation: — Consd. Lcitch (William) &: 
Co. V. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 


horn^steadA — Exemptions Act, R. S. S., 
3 920 (o. 51), does not exempt the crop 
irrown on a homestead. — Luciuk r. 
Kraus, [1930] 1 W. \V. R. 17 : 1 
P. L. R. 927 ; 24 S. L. R. 350.— CAN. 

k (p. 493) ix. Debtor tenant in 

common.] — The fact that the Interest 
of a debtor In the property occupied by 
him as a home Is that of a tenant in 
common does not disentitle him to the 
benefits of sect. 2 (f) of Exemptions 
Act, R. S. A.. 1922 (c. 95).— Neve, 
Ranaghan & Cope, Ltd. v. Motley & 
Motley, [1930] 3 W. W. R. 109 ; 4 
D. L. R. 69.— CAN. 

k (p. 493) X. .1 — The homestead 

exemption which is allowed by 
Judgments Act, R. S. M., 1913, Is more 
than a mere personal right in the male 
head of the family. Therefore, whore 
an insolvent husband made a voluntary 
transfer to his wife of the bouse, 
valued at $3,500, in which they & their 
family were residing & on which they 
continued after the transfer to reside, & 
a creditor of the husband who re- 
covered Judgment against the husband 
shortly after the transfer sought an 
order for the sale of the property with- 
out regard to the transfer : — IJ eld : the 
right of exemption continued. & while 
the judgmeut creditor could nrocctid 
to a sale because It appeared that the 
property was of a value In excess of 
$1,500, yet that such proceedings, if 
taken, must he in accord with the i)ro- 
visions of the statiito, whicli In parti- 
cular roquh'o that $1,500 he i)rovided 
for by the judgment creditor in advance 
of the completion of the sale. Deft, 
wife would In such event he the party 
to whom such amount should bo paid. — 
DomNio.v Bank v. Litsteu, [1933] 
2 W. W. R. 359; 41 Man. L. R. 404.— 
CAN. 

p (p, 493) I. Vers(mal 

residence not necessary.] — A homestead 
can be “ in the use & enjoyment of the 
widow & children or widow or children,” 
within sect. 6 of Exemr)tionH Act, 
R. S. S., 1930, without persoual 

residence by the widow or children 
thereon. The right to use & enjoy 
includes the right to let & to the rents 
& profits therefrom. Therefore where 
provision must he made for the main- 
tenance & support of a deceased’s 
dependants, & it is not feasible nor in 
their interests to continue in actual 
personal residence of the homeplace or 
homestead, they may claim the rents 
& profits therefrom for maintenance 
& support. — He McEactikn Estate, 
[1933] 2 W. W. R. 17 7.— CAN. 

1 i .) — When debtor is in actual 

residence on certain property belong- 
ing to him, such property is prirnd 
facie exempt imder Exemptions Act, 
R. 8. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had boon previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption. — 
Salter & Arnold. Ltd. ». Dili^man, 
[1924] 2 W. W. K. 1225.— CAN. 

1 li. — : — .1 — Under Iplxemptions Act, 
R. S. S.,1920, the home of a debtor is 
free from seizure under execution so long 
as he uses It as his home, even though its 
value Is In excess of $3,000. There is 
no power given to the sheriff to sell the 
home & earmark $3,000 of the pro- 
ceeds for the benefit of the debtor. The 
Intontlon of sect. 23 of Bkpcy.Act is that 
the exemptions Act of each province 
should stand unimpaired &. be effec- 
tive notwithstanding the federal Icgis- 
lation.—ite Hayes. [1931) 1 W. W. R. 
301 ; 25 S. L. R, 257 ; 12 C. B. R. 225. 
—CAN, 


J.S. 


m (p. 493) i. .1— 

Baker v. Gillum (1908), 1 Sask. L. R. 
498 : 9 W. L. R. 43C.— CAN. 

q i. .1 — McLatchie v. 

McLeod (1890), 6 Man. L. K. 452.— 
CAN. 

q ii. Exemptions Act. Alta. — 

Not applicable against C’roMm.]— R. 
V. OTiKiBN, [19241 3 D. L. K. 222 ; 
[19211 1 W. VV. R. 104.— CAN. 

q lii. Renta dt profits of.] — Tlie 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond the 
personal property specified. — -W ilkins 
». Miner (Alta.), [19271 1 D. L. R. 286 ; 
[1926] 3 W. W. R. 778.— CAN. 

q iv. Procexd.s of sale of.] — 

There Is nothing In Exemptions Act, 
U. S. A., 1922, which carries the 
exemption accorded a homestead Into 
tho proceeds resulting from a voluntary 
sale of it by th(^ oxocutlon debtor, oven 
though he is still in tho a<;tual occupa- 
tion of it. — R egal Distkiuutoris, 
Ltd. V. FiticELK, (1931) 1 W. W. R. 
299 ; 1 D. L. R. 943 ; 25 Alta. L. K. 
279.— CAN. 

q V. Crops.] — Tho unoxpirod 

portion of a lease of land is not exempt 
under Exemptions Act, U.S.A., 1922, — 
He Score E.sTA rE. [1935] 1 W. W. K. 
325 ; 5 E. L. J. (Can.) -3. — CAN. 

8 (p. 493) I. Goods of business — Carried 
on in name of wife — Managed entirely 
by mA i --MK.\KrN V. Samson 

(1878), 28 C. C. 3.55.-- CAN. 

a (p. 494) I. Uhorne of trust fund.] — 
DefL’s father oc vised bis estate to 
trustees upon the tzmst. among otiiors, 
” to pay my son A. [d ;"t.] tho Interest 
of the sum of $890 aimiially during 
tlie term of his natural life.” An order 
was iimdo by tho muster in chain hers, 
directing the trust-ees to pay over the 
intcre.st, from time to time accruing, 
to pltf., who was a jiuigmcnt crerlltor 
of the son. — Lloyd r. Wallace (1882), 
9 P. R. 3 3.5.- -CAN. 

a (p. 494) Ii. Goods of third parly 
subject to landlord's lien.] — Whore goods 
belonging to a third party are subject 
to a landlord’s Jien such goods are 
liable to execution in respect of a 
magistrate’s ct. judgment for arrear 
rent, without a separate action against 
thfi owner of such goods. — C ohjmuia 
Furnishing Co. v. CoLDBLArr, [1929] 
App. D. 27. — S. AF. 

k (p. 491) i. .]— Byictw V. 

MiTRony (1893), 3 Terr. L. R. 169. — 
CAN. 


k (p. 494) ii. Personal property 

of Indian — Motor boat.] -A gasoline 
boat of which deft., an unenfranchised 
Indian, was a part owner: — Held: 
under tho circiimstanccH not to ho 
property of an Jndlac on a reserve & 
not property which bocta. 102 & 10,5 
of Indian Act, K. S. C., 1927, pre- 
vented from being seized under execu- 
tion. — Pope v. Paul, [1937 J 2 W. W. R. 
449.— CAN. 


sk. Truck of truckman- Exempt .] — 
Re Lyons, [1934] 1 D. L. R. 432.— 

CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. it) i. 

710 iil. J — He Bank of Mont- 
real V. Tannah, Tannab V. Bank 
OF Montreal, [1925] 3 D. L, R. 1079. 
—CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) ii. 

p i. Sale — No change of poS‘ 

session.] — Judgment In favour of the 

47 


execution creditor atllrraed. — Petti- 
grew V. Thomas (1885), 12 A. R. 577. — 
CAN. 

p li. Of land .] — Whore an 

agreement for tho sale of land provides 
that In case the vendor becomes entitled 
to cancel the contract, he shall have tho 
right to enter into & iiossess any 
Improvements on tho laud, &. to apply 
tho net reo(>ipt8 therefrom uiioii the 
contract, tho taking possossion by tho 
vendor will prevent tho goods so 
possessed from being exigible under 
writs of execution against tho pur- 
chaser. — He Canadian PAOiiao llY. 
Oo., Crown Lumber Co. r. MoKenzib 
(1916), 10 W. W. R. 1370.— CAN. 

a i. .1— Jeaneite Dties8 Co. v. 

Henibh, [1932] 2 D. L. R. 811; 6 
M. P. 11. l.-CAN. 

•m. Restraint of sale — Interest 
necessary.] — lu order for a third party 
claiming an Interest lii goods seized 
under exooutlon to he able to prevent 
the sale of such interest, whether in 
whole or In part, he must have an 
oxcluslvo light In such interest. — 
Seitz v. Bank ok Montreal, [1933] 2 
W. W. R. 70.— CAN. 

PART in. SECT. 1, SUB-SECT. 4.— 
E. (f) Hi. 

I. fact that goods 

oxoniTit from seizure iinder exooutlon 
are Included lu a ehattel intge. made 
l)y tho (ichtor zlc^es not di'juivo the 
debtor of his right of e.xoinptlon. — 
Einj>lay V. Menziem, [1928] i W. W. R. 
457.— CAN. 

Q J, jVof in possesifLon of debtor — 

Onus of proof,] — On an Interpleader 
Issue between an execution creditor 
& a claimant of goods which, at the 
time of their seizure under the 
execution, were not In the possession 
of tho execution debtor, the onus is 
on tlio execution creditor of slmvving 
that tlie execution debtor was tho 
owner of the goods or had an interest 
therein capable of being seized under 
the exocnl4oo ; & ho must make out 
a vrimd facie case before tho claimant 
can he put to proof of his case. — 
Stewart V. Currie, Canadian Pacific 
Ry. Co. V. Stewart, [1928] 1 D. L. K. 
812 ; [1928] 1 W. W. R. 206 ; 22 Sosk. 
L. R. 351.— CAN. 

0 ii. . 1 -Tho hu ’hand’s intnixist 

in jzroperty owned hy hii'^hand (fc wife 
as Joint hmants is nob liable to ho 
Uikon in oxocution l»y a jiuigrnont 
creditor of th(j hiishand, -Martin v. 
Martin, [1937] 3 D. L. R. 418 ; O. R. 
759. -CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. it) X. 

g I. S. P. Kilbride v. Cameron 
(1867), 17 0. P. 373.— CAN. 

g ii. S. P. Masbey-Harris v. Moore 
(1905), 6 Terr. L. R. 75.— CAN. 

k 1. Transfer of property to trnstee--' 
In fra\id of creditors — Attachment sus- 
tained.] — Thompson v. Elus (1883), 
16 N. S. R. (4 R. & G.) 307 —CAN. 

PART III. SECT. 1, SUB-SECT. 4,— 
E. (f) xi. 

d (p. 500) i. .]— 

Seale v. Gray, [1932] 3 D. L. R. 567. 
—CAN. 

ad. Projjcrly of husband — Standing 
in name of unfe.i—ln an action against 
a man & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standing 
in tho name of tho wife was exigible 
under the execution against tho bus* 
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Cases 760— 1002a. English and Empire 

760. Add, Citation : — preinoiw vroceedings^ 3 0. 

P. 624, N. P. 

788a. .] — PuEBBE V, Stuemby (1859), 32 

L. T. O. S. 259 ; 23 J. P. 88 ; 6 Jur. N. S. 
46 ; 7 W. E. 162. 

804. Add, Annotation : — Retd. Bosworthick v, 
Bosworthick ^926), 136 L. T. 211. 

805. CUationB : — Omit “ 0. A.** 

817a. .] — Tooocjs: v, Honyman (1602), Yelv. 

6 ; 80 B. E. 6. 

Annotations: — Bet4* Merlton v, Stevens (1741), Willee 
271 ; GUes r. Grover (1832), 9 BlnE. 128. 

885. For “ & finally read 

Not finally.*’ 

880. Add, Annotation : — Refd. Leitch (William) & 
Co. V, Leydon, Barr (A. G.) & Co. v, Mac- 
geoghegan (1930), 47 T. L. R. 81. 

881a. May be compelled to sell.] — A non. (1702), 7 
Mod. Rep. 118 ; 87 E. E. 1135. 

888a. .] — Bottomley v, Heywaed (1862), 7 


Digest Supplement. 

H. & N. 662 : 81 HJ. Ex. 600 ; 7 L. T. 44 ; 
158 B. E. 596 ; etUf nom. Bothamley v, 
HbywA3U>, 8 Jut. N. S. 1166. 

954. Add, Annotation: — As to (3) Reid. British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

961. Add, Annotation : — ^Refd. Ee Andrew, 

Official Receiver v. Standard Range & 
Foundry Co., [1936] 3 All E. R. 460. 

1002a. Who is purchaser for valuable 

consideration — Creditor-trustee under deed oi 
assignment.] — Sect. 26 (1) of the Sale of 
Goods Act, 1893, provides that a writ of 
fi, fa, shall bind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no such writ shall prejudice 
the titie to goods acquired by any person in 
good faith & for valuable consideration 
without notice of the writ. 

A judgment creditor issued a writ of fi, fa. 
on June 28 & posted it on the same day to 


band : — Held : the faote 8c circum- 
stanoeB adduced in evldenoo did not 
warrant the inference that the husband 
intended to defraud oredltori>. Fraudu- 
lent intent should not be found except 
dpon substantial grounds Sc upon clear 
evidence. — RoBEBTRo^r v. Robinson, 
[192812 D. L. R. 343 i 62 O. L. R. 12 ; 
a//d., [19291 4 V. L. R. 1072; S. C. R. 
176.~-OAN. 

’ sf , Business carried on by husband A 
wife — Determination of ownershii of 
(foods .] — Mayla-ND V. Dicks, [19301 
3 D. L. R. 893.-~OAN. 


PART HI. SECT. 1, SUB-SECT, 4.— 
E. (!) xii. 

tx. Execution against hirer — Equitable 
interest of third party in goods.] — Cir- 
oumstanoos in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the groods, — 
Black v. Duouillard (1877), 28 O. P. 
107.~OAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
£. (f) xiv. 

m i. Fixtures affixed to 

mortgaged freehold .] — Carson v. Simp- 
son (1894), 23 O. R. 383.— CAN. 

n I. .] — FEitRiB e. Oleghorn 

(1800), 19 U. 0. R. 241,— CAN. 

n li. C. 8. V. C. c. 46, a. 3— 

Effeot o/.l— Ross V. Simpson (187G), 23 
Gr, 662.— CAN. 

n ill. .] — Smith, Ltd. v, Van- 
couver Cremation Society (1914), 
29 W. L. R. 150 ; 20 D. L. R. 214.— 

CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) XV. 

p 1. .] — Gurney v, James (1800), 

10 U. C. R. 156.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.- 
E. (f) xvi. 

■ i. Assets in futuro.] — An 

execution on a Judgment of aasots 
in futuro is tnvedid if issued without 
leave after application mode under 
r. 451. — He Smith’s Estate, Cana- 
dian Guarantee Trust Co. v. 
Delisle, [19241 4 D. L. R. 1288 
[19241 3 W. W. R. 815.— CAN. 


PART HI. SECT. 1, SUB-SECT. 4,— 
E. (c) ii. 

817 1. Property still remains in debtor.] 
— Russell v. Reid, [19281 1 D. L. R. 
628.— CAN. 

sy. Attachment under Absconding 
Debtors A ct. 1 — Starr v. Munoet (1845), 
8 N. S. R. (2 Thom.) 244.— CAN. 


PART ni. SECT. 1, SUB-SECT. 4.— 

F. (a). 

— ,1— Rapsljb 


(Sheriff) v, Finch (1856). 14 U. C. R. 
249.— CAN. 

y 1. Right to place husband or wife of 
debtor in possession.] — Though Act 32 
of 1917, Ord. 25. r. 6, does not expressly 
forbid the appointment of the husband 
OP wife of a debtor as a person in whose 
charge property attached may be left 
by the messenger, a husband who is a 
man of no standing & worth nothing 
in not a suitable person to place In 
charge of property attached in respect 
of a debt of ms wife. — Kotzb v. John- 
son, [19281 App. D. 313.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4.— 
F. (0). 

e i. .1 — Whore execu- 

tion has been levied upon goods, 
the sheriff Is not bound to leave an 
officer continuously In possession, & 
the absence of such officer. If satis- 
factorily explained, does not amount 
to such an abandonment of possesBion 
as will entitle other persons olainilng 
the goods to take possession of them. — 
Re Murphy {1927), 27 8. R. N. 8. W. 
603 ; 44 N. S. W. W. N. 189.— AU8. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (a). 

sz. Place of sale.] — A sheriff cannot 
lawfully soil goods on deft.*8 premises 
without his permission, & any person 
going on the premises to purchase may 
be treated as a trespasser. — MoMastkb 
V. McPherson (1839), 6 O. 8. 16,— 
CAN. 

sa. Payment — What amounts fo.] — 
Carrall tj. Montreal Bane (1801), 
21 U. 0. R. 18.— CAN. 

•b. Setting aside sale — After con- 
firmation.] — in the absence of fraud 
or ooliusion, a sale in execution, which 
has once boon confirmed, cannot be sot 
aside because the decree under which 
It was held was at first incorrectly 
drawn up, & has stnoe been amended. — 
Agha Husain v. Qasim Alt (1925), 
I. L. R. 48 AIL 94.— IND. 


PART III. SECT. 1, SUB-SECT. 4 .— 
H. (b). 

sd. Notwithstanding notice of alleged 
defect in execution .) — MoPhail v, 
McKinnon (1868), 7 N. S. R. 168.— 
CAN. 

^PART III. SECT. 1, SUB-SECT. 4 .— 
H. (I) il. 


916 vli, .] — An execution 

creditor can take only the precise 
interest, & no more, which the debtor 
poasesaes in the property seixed.- 
Overby V. McLean, [19281 4 D. L. R. 
917 ; [19281 8 W. W. R. 328 ; 37 Man, 
L. R. 525.— CAN. 
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•f. Purchaser estopped from claiming 
goods as his oum .] — Ruttan v. Weller 
(1855), 14 U. 0. R. 44.— CAN. 


PART in. SECT. 1. SUB-SECT. 4.— 
H. (j). 

940 iv, .1 — Maofib v. 

Hunter (1882), 9 P. R, 149.— CAN. 

Bg. Proceeds not exceeding amount 
of landlord* 8 claim.] — Whore the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, & the execution 
creditor claims the money. It Is a 
sufficient answer to show that the land- 
lord has a good claim to the money, 
although It nas not been paid over to 
him.— Lambert v. Clement (1897), 
11 Man. L. R. 619.— CAN. 

sj. Payment of preference claim for 
wages — When wage-earner entitled to 
prc/ercnce.}— C ampbell v. Cleugh 
(1920), 28 B. C. R. 362.— CAN. 


PART in. SECT. 1, SUB-SECT. 6.— A. 

o 1. .1 — Street v . Glass 

(1840), 3 N. B. R. (1 Kerr) 165.— CAN. 

966 ii. .) — Hart v. Rey- 

nolds (1863), 13 0. P. 601.— CAN. 

967 i. In respect of what goods — Not 
property seized under Absconding 
Debtors Act .] — Stanton v. Johnston 
(1838), 9 N. B. R. (4 All.) 54.— CAN. 

997 ii. Not goods of third party.] 

— Robinson v. McIntosh (1899), 4 
Terr. L. R. 102.— CAN. 


a i. Right of sheriff to inquire 

into, claim.] — Where a lanmord makes 
a claim for rout to be dedneted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to inquire into the demand ; & where 
the tenant had denied that any rent 
was due, A the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 
pay the rent.— Nowlin v. Anderson 
1849), 6 N. B. R. (1 Ail.) 497.— CAN. 


tk. In respect of what goads — Ooods 
held under conditional sale agreemjenl.h- 
Where goods in the possession of a 
tenant under a' conditional sale agree- 
ment are seized under an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
o. 14, only to the extent to which his 
claim for rent exooeds the conditional 
vendor’s lien, oven though the agree- 
ment was not registered as required by 
Conditional Sales Act, A was, there- 
fore, invalid as against the execution 
oreditor. — Ogilvie Flour Mills Co., 
Ltd. e. Broker A Wood A Snibub, 
(19311 1 W. W. R. 273: 2 D. L. R. 
445 : 25 Alta. L. R. 257.— CAN. 


t i. 
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the sheriff’s officer, who received it at 9 a.m. 
Qii June 24. At 6 p.m* on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 26 the sheriff took possession of 
the debtors’ goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed befope the seizure : 
— Held : as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment & thereby releasing the debtors 
from their debt to him & he was therefore 
within the proviso to Sale of Goods Act, 
1893 (o. 71), 8. 26 (1). — Beebeb & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

1043. Add. Annotation : — Dlstd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 

1069. Add. Annotation : — Refd. Re Forder, Ford or 
V. Forder, [1927] 2 Ch. 291. 

1224a. Failure to remove goods — Liability to 
execution creditor — Measure of damages.]— 

Pltf. recovered judgment against 0. fur a 
certain siun, the irder providing for payinont 
by instalnients A providing that, in the caK(‘ 
of default in payment of any iustalmraii, 
execution might issue for the whoh^ debt A 
costs remaining unpaid. 0. dtdaulted in 
the payment of one instalment A l>Itf. 
immediately caused an execution to 
levied upon C.'s business premise's. Tlx* 
bailiff, by an assistant, went into possession 
& seized certain furniture. 0, paid the 
amount of an instalment into ct. A the 
amount then owing, together wifb -trfain 
fees, was £41 19«. 8d. 0. urged the a:;.sie'-ard I 

bailiff not to remove the furniture, som- i | 
which C. had agreed to sell, fi., a friend of j 
C., said there was an application being made 
to the ct. to stay the execution A that he was 
ready to pay the money into (;t. as a deposit 
pending the application. 'I'he assistant bailiff 
accepted this arrangement A gave a n^ru'ipt 


for the £41 19a. 8d., stated to be ** received of 
C. on account of the debt, etc.,” with a note 
at the foot “ paid by L. as deposit pending 
application.” Upon the application being 
m^o it was ordered that, upon 0. under- 
taking to discharge the balance of the debt 
A costs by regular instalments A paying the 
costs of the execution, the warrant of execu- 
tion should bo set aside A the £41 19s. Sd. 
returned to L., but in default of the payment by 
C. of the costs of the execution the £41 19s. Sd, 
was to remain in ct. to attend the further 
order of the ct. Pltf. appealed to the Ct. 
of Appeal. The appeal was allowed A a now 
trial ordered to determine whether L. paid 
the money as agent for 0. or otherwise. The 
county ct. judge’s order was held to be irre- 
gular, for, if L. paid as such agent, the debt 
was disci larged A the execution was at an 
end, A Tio further order could bo made with 
regard to it, A if lie was not an agent no 
ordtu* could bo made in respect of the sum 
paid as a deposit, as 1j. was not a party to 
the action. Further, the county ct. judge 
had jurisdiction only to stay the execution 
A not to set it aside. li. was then joined as 
a party A at th(? new trial the judge held that 
ilui payment by 1 j. gave jiltf. no right to the 
mom^y, A being satisticid that C. was unable 
to discharge the instabnents due under the 
judgment lie ordered tlie execution to be 
suspendc^d ii])on the terms of a new order for 
paymemt by instalments. Pltf. was ordered 
to pay L.’s cosls of that application, A C.’s 
costs of both applicat ions, such costs to be 
set off against tlu* (iosts ]iay:Lblo by to 
pltf. und(.‘r the ru'der of tiio Ct. of A])i)(uil. 
(y. failed to make any pfiym<mt lmd^^r the 
new ord<u' for instalments A pltf. thereupon 
claiuKHi frorn the bailiff', as damages suffered 
by reason of the assistant bailiff’s br(3ach of 
his duty to remove tJic' furniture seized under 
ilui execution, tlie amount of his judgment 
dc'bt', L.’s costs, C.’h costs, his own costs A 


PART III. SECT. 1. SUB-SECT, 7. 


q i. .] — Mahon v. Crowe 

1896). 28 N.S. R. (16 R. & G.) 250.— 

CAN. 


q II, Sale bond fide.l — On 

an intorploader Issue between a buyer 
of goods from an execution debtor & 
an execution creditor whoso execution 
waa in the bands of the sheriff prior to 
the sale : — Rel^i ; the sale waa bond fUie, 
it waa followed by ** an cujtual & con - 
tinned change of poaaeaslon ’* aufflolont 
to satisfy Executions Act, R. S. S. 1920, 
c. 62, a. 2, Sc, the buyer's absence of 
knowledge of the execution having boon 
established, the buyer was entitled to 
the goods under the proviso In said 
sect. — Wilson v. Matthtcwbon Bros. 
& Maoerntn, [19281 3 T). L. R. 276 ; 
[19281 2 W. W. B. 136 ; 22 Saak. L. R. 
543.— CAN. 


q lU. NeceasUv for con- 

tinued change of posaession.y^The fact 
that a purchase of goods from a person 
against whom the sherill held ^vlits of 
execution was made In the utmost 
good faith does not, under Executions 
Act, R. S. 8., 1930, entitle the buyer to 
hold the goods against the execution 
creditor unleas he can also establish 
both that be did not know of the 
exlstenoe of the execution, & that the 
sale was followed by an actual ohan^ 
of possession of the goods from the 
debtor to himself wbkdi was oontinued. 
— ^Morrow t». Wbstisrn Ebipir* Life 
AaspRAKCic Co., Ltd., 11933] 2 W. W. 
R. 393.— CAN. 

sh Aaaiffnee — Aariffmnent not /Ued ,] — 
Reid : the execotfon prevailed.— 


Carhcau.en V. Moodie (1856), 15 

U. C. R. 92.— CAN. 

sm. — — Want of noiice of unrif — 
Onua of proo/.l - Ross v. CuEiauTON 
(1890), 40 N. S. B. 131.— CAN. 

PART 111. SECT. 1, SUB-SECT. 9. 

sp. On nppliratimi of Creditora* Helief 
Act, 1 922.1- Terminal Ouatn Co. r. 
SooKRRKKo, [19251 I I). L. 11. 313; 
[1925] 1 W. W. R. 9.— CAN. 

sq. . 1 — A seizure of goods having 

been made under execntlon an order 
was obtained for their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff .—J/cW .• the 
money so paid was money ** levied *' 
within Creditors’ Relief Act, 1922, It 
having been paid by the ( oinpulsion 
of the seizure A the means taken to 
realise. — B adiuk v. Moork (Alta.), 
[193011 D.L.R. 47 ; [1929] 3 W. W. R. 
115.— CAN. 

PART III. SECT. 1, SUB-SECT. 10.— A. 

1020 I. Return aa emdenc e — C on- 
cluaive against auretiea.] — Shutkr v, 
Graham (1848), 2 U. C. R. 1G4.— CAN, 

I I. Prisoner not deprived of 

guperaedeaa,] — The issuing of a fi. fa., 
which Is net returned, wifi not deprive 
a prisoner of a supersedeas. — J agkbon 

V. Black. Bainbiupob v. Black, 
Carvtll V. Black (1858), 9 N. B. K, 
(4 All.) 79.— CAN. 

sr. Indorsement of writ.] — It is 
a condition precedent to an action 

49 


under Cos. Act, s. 55, that an execution 
against a co. Is returned unsatisfied 
in whole or in part; & to enable the 
action to bo brought, even whore the 
CO. has become bkpt., a return Is not 
sufficient unless It is indorsed on the 
writ os required by r. 029, & acortillcato 
1 h filed as required by r. 632. — 
Chowder v. Coleman, [1924] 1 D. L. R. 
849 ; 1 W. W. 11. 374 ; 20 Alta. L. B. 
1.— CAN. 

PART III. SECT. 1, SUB-SECT. 11. 

d 1. Confficiing clainut .] — The ct. 

will not grant a rule nisi to compel 
a sheriff Uj pay over money collected 
under orocution where there arc con- 
flicting claims to the fund, but will 
leave the parties to tbelr remedy by 
action. — aroTT v. Anous* (1854), 2 
N. 8. F. (JamoR) 183.— CAN. 

• ] Pfjr money realiaed by 

bailiff — Onus of proof. sheriff la 
responsible for all money realised by a 
bailiff In executing a fi.. fa., where the 
bailiff was appointed by & paid by 
the sheriff, & In an action against a 
sheriff for money realised on a fi. fa. 
by his bailiff & not accounted for, the 
burden Is on the sheriff to prove that the 
bailiff was appointed by the Lloatenant- 
Governor In Council. — Hose v. Fibkt, 
119261 3 D. L. R. 289 ; [1926] 2 
W. W. R. 422 ; 20 8a«k. L. R. 663.— 
CAN. 

e li, Time for bringing — Public 

Offlcera Protection Act, 1923 (c. 19).] 
— Holden p, Milburn (Sask.), 
1 B. L. R. 271; [19201 8 
. R. 701.— CAN. 
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the costs of the appeal : — Held : (1) in view 
of the prospective sale of some of the furni- 
ture by 0., there was a chance that in order 
to prevent the removal of the furniture C. 
might have made a payment on account of 
the debt. Pltf. had lost this chance of pay- 
ment by the bailiff’s action, & this chance 
ought in the circumstances to be valued at 
£15 ; (2) the bailiff was liable for the amount 
of the costs of the second hearing. The 
costs of the ineffective first hearing & of the 
appeal, for which the bailiff was not respon- 
sible, were too remote. — D omine v, Grims- 
DALL, [1937] 2 AU E. R. 119 ; 106 L. J. K. B. 
386 ; 150 L. T. 456 ; 63 T. L. R. 498 ; 81 
Sol. ,To. 295. 

1231a. What amounts to.] — Whore, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
. make the execution creditor persona41y 
liable. — O ronshaw v . Chapman (1862)f 7 
H. & N. 911 ; 31 L. J. Ex. 277 ; 6 L. T. 54 ; 
10 W. R. 323 ; 158 E. R. 738. 

1243. Add, Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1244. Add. Annotation : — ^Refd. Williams v. Wil- 
liams & Nathan, [1937] 2 AU E. R. 569. 

1244a. .] — ^Where, on a claim being 

made to goods seized by a bailiff, the execu- 
tion creditor does not direct the bailiff to 
give up the goods to the claimant, but 
appears & contests his title in interpleader 
proceedings : — Held : no evidence of a 
ratification by the execution creditor of the 
bailiff’s detention. — Toppin v. Buckerfield 
& Cross (1883), Cab. & El. 157. 

1250. Add. Citationa : — 1 New Pract. Cas. 476 ; 
nom. Rolls v. Senior, 7 L. T. O. S. 60. 

1267. Add. Annotation : — Consd. Swaffer v. Mul- 
cahy, Hooker v. Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 

1281a. Sale without order of court — Sale not con- 
firmed.]— R. V. Blunt (1828), 2 Y. & J. 120 ; 
148 B. R. 857. 

1293. Add. Ciiaiion : — 8 Dowl. 97. 

1334a. Appeal from — Lies to Court of Appeal.] 

— Smith v. Tsakyris, [1929] W. N. 39; 167 
L. T. Jo 92, C. A. 

1370a. Subject to mortgage by sub-demise.] — 

Smith v. Tsakyris, [1929] W. N. 39 ; 167 
L. T. Jo. 92, C. A. 

1380a. — .] — Smith v, Tsakyris, [1929] 

W. N. 39 ; 167 L. T. Jo. 92, C. A. 

1381. In para, for “ case ** read “ estate.” 


PART III. SECT, i, SUB-SECT. 12.— -C. 

r I. .] — Mat v. Howland, 

Fitch & Webb (1859), 19 U. 0. R. 66.— 

CAN. 

1280 V. .] — A., after 

delivering an execution to a oonBtnblo, 
took him down upon land owned by 
B., showed him hay owned by B., Sc 
safd It was the property of C, The 
constablo having seized the hay 
under an execution In a suit to which 
B. was not a party ; — Held : A. was 
answerable for the consequence of 
what the constable did In obeying his 
instructions. — G baves v. Spbaque 
(N. B.) (19*20), 63 I). L. R, 337.— CAN. 

1230 vi. .J — Deft., having 

obtained an order In a ct. of petty 
Bosslona against pitf.’s son, informed 
the police In charge of a distress warrant 
that the judgment debtor had a motor 
lorry at L.*8 premises ; that he did not 
know Its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.’s promises. It 
was tbe property of pltf., & was in the 
possession of I<, as his agent for sale. 
L. did not Inform the police of pitf.’s 
claim, & refrained from giving any 
information of the seizure to pltf. 
until after the lorry had been sold. 
In an action by pltf. for conversion of 
the lorry : — Held : deft, had so 
intermeddled in the distress os to be 
liable for ocm version. — Mort v. Barnes, 
119281 V. L. R. 50.— AUS. 

1243 i. notification hy creditor — 
IVhdher giving rise to liability — Wrong- 
ful seieure.) — Where a sheriff acting 
under a valid writ, by the command, & 
as tJio servant, of the ct., seizes the 
wrong person’s goods, a subsequent 
deolaratjon by the execution creditor 
ratifying &: approving the taking can- 
not alter its character & make it a 
wrongful taking by the creditor. — 
Ballanttnk V. McCuLix)cn & Oo. & 
Stmb (B. C.), [19271 4 D. L. R. 625 ; 
[19271 3 W. W. R. 148.— CAN. 

PART III. SECT. 1. SUB-SECT. 13.— A. 

o i. After receipt of oitachmeTit.] 

— Held : the sale could not be upheld, 
& the attaeshment must prevail. — 


Riley v, Niagara Districtt Bank 
(1800), 20 U. C. R. 21.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

St. Not after debt treated by creditor 
as satisfied.] — Bank of Upper Canada 
r. Muki*hy (1850), 7 U. 0, R. 328.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

8V. Delivery of writ — Land bound from 
time of delivery.] — Doe d. Nesmith v, 
WiLLiSTON U644), 4 N. B. R. (2 Kerr) 
459.— CAN. 

8W. Proof of.] — The sheriff’s 

deed is prim/l facie evidence that the 
wdt was dedivorod to the sheriff & 
the land seized & sold under it. — 
Mitchell v. Greenwood (1854), 3 
C. P. 405.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

1340 I. False return.] — Young v. 
Baby (Sheripi'’) (1855), 4 O. P. 637.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 5.— A. 

f i. iMnd of patentee of free grant.] 

— An execution against the lands of a 
patentee under the Free Grants «Sc 
Homesteads Act, R. S. O. 1887, c. 25, 
on a judgment obtained for a debt 
Incurred before location of the lands, 
does not operate as a charge against 
the lands when sold by his devisee, 
even after the expiry of twenty years 
from the date of the location. — He 
Beatty & Finlayson (1896), 27 O. R. 
042.— CAN. 

1356 I. Land held under joint tenancy.] 
— T^ands were conveyed to a man & his 
wife as joint tenants & not as tenants 
In common : — Field : estates by entire- 
ties having been abolished, the joint 
eatnte was severable, & the Interest of 
one joint tenant could be sold under 
execution. -“7?e Craig. [1929) 1 D. L. R. 
142 ; 63 O. L. R. 192.— CAN. 

fx. Land held by tenant in common — 
Claim by other tenants in common for 
rent received in excess .] — McPherson v. 
Mc1>herson (1883), 10 P. R. 140.— 
CAN. 

iy. .1 — Under a Judgment 

obtained against a peiaon in a district 
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ct. the registrar of the ct., in executing 
such judgment, may seize & take imder 
a writ of execution the interests of such 
person in lands as a tenant in common 
& upon the writ being forwarded to the 
Registrar-General, It Is his duty to 
note it on the folium of the reristor 
which certifies the title of the registered 
proprietor as a tenant In common. — 
In re Gubs (1927), 28 S. R. N. S. W. 
226 ; 45 N. S. V/. W. N. 32.— AUS. 

BZ. Land held by debtor at time of 
death — On judgjnent against repre- 
sentative.] — Lands & tenements held 
in foe simple by a debtor at tbe time of 
bis decease, may be legally taken In exe- 
cution on a judgment against his exor. or 
administrator. — Forsyth &c Richard- 
son V. Hall (1830), Dra. 304.— CAN. 

Bb. Estate in hands of executor — 
Judgment against debtor.) — Jn the Estate 
of Carter, Ascot Timber Co. 1'tt., 
Ltd. V. Carter, [19281 V. L. R. 290 ; 
[19281 Argus L. R. 199.— AUS. 

gi. .] — Russell t). Russell 

(1881), 28 Gr. 419.— CAN. 

g ii. .] — Parke v. Riley» 

3 E. & A. 215.— CAN. 

• g iii. By heir or devisee — Before 

execution issued. ] — Held : a bond fide 
purchaser for value would have a good 
title as against creditors. — Reid v. 
Miller (1865), 24 U. C. R. 010.— CAN, 
Bc. Land registered in name of debtor 
— Ownership vested in third party .] — 
Held: not executable. — Union 

Government (Minister of Justice) 
V. Bolam, [1927] App. D. 467.— S. AF. 

PART III. SECT. 2. SUB-SECT. 5.— C. 

g i. .1 — After a mtge. 

in foe has become forfeited by non- 
payment of the mtge. money, the 
mtgee.’s interest in the premises can- 
not be sold under an execution against 
land, — Doe d. Campbell v. Thompson 
(1843), 2 Ont. Dig. 2640.— CAN. 

g 11. Right of dower equity of 

redemption .] — Canadfax BankofCom- 
MERCE V . Rolston (1902), 22 C. L. T. 
232 ; 4 O. L. R. 106 ; 1 O. W. R. 

351.— CAN. 

k i. Interest of unpaid vendor .] — 
The interest of an impaid vendor of 
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1423* To cross-ref ereoces before 
“ See^ now. Land Charges 
22 ).** 


land made exigible under an execution 
against him by Land Titles Act, 

R. S. A., 1922, 8. 112, Includes tbe 

legal estate as alfeoted by the contract 
together with the rights of the vendor 
under the contract : & it is that estate 
&; those rights whioh are boimd by the 
writ & may be sold by the sheriff. — 
MoETON & Cowell v. Hoffert, 
119241 3 D. L. R. 16; 11924J 2 

W. W. R.. 529.— CAN. 

k li. Assignee of purchaser under con- 
tract of sale.] — The equitable Interest 
of an assignee from the purchaser of a 
contract for the sale of land is exigible 
under a writ of ft. fa. against the laud 
of such assignee. — Waiu) v. Archer 
(1894), 24 O. R. 650.— CAN. 

k iii. .] — Pltf. sold certain land 

to deft. S. under agreement for sale, 
whereby ho became entitled to a 
transfer upon payment of the agi'eed 
purchase price & compliance with 
stated conditions. Subsequently the 
A. Co. recovered a judgment against 

S. , & registered execution in usual 

form against his land, , after such 
registration, assigned his whole equit- 
able Interest in such land to deft. T. 
The legal title during tnis time re- 
mained in pltf. In an action bv pltf. 
under the contract, the A. Co. claimed 
a right to intervene as having an 
interest in the land under their writ 
of execution : — field : having regard 
to the provisions of the Land Titles 
Act, It was evidently the intention of 
the Legislature that writs of execution 
should bind only the interests of 
registered owners of land, the | 
execution did not bind the eqtiitablo 
interest of deft. S. ; (2) no lien is 

created by an execution against land, 
only such rights being acquired as arc 
given by the Land Titles Act, & whlcli 
are not available as against equitable 
interests. — Canadian Pacific Rail- 
way V. SlLZER, 3 S. L. R. 162. — CAN. 

sd. Debtor interested in land held bv 
iJtrife — Interest sufficient to discharge 
debt] — Macdonald & Co. v. Tkasdale 
(1913), 24 O. W. R. 534.— CAN. 

se. Whot interests may be seized — 

Under amendment to Land Titles Act, 
8. 125.1 — Foss V. Sterling Loan 

(1915). 8 W. W. R. .569 ; 23 T). L. R. 
540 ; 8 Soflk. L. R. 289.— CAN. 

sf. Equitable interest held as trustee.] 

— C., who had an Interest in certain 
land, as purchaser from W., the full 
price not having been paid, assigned 
his interest to pltf. upon trust that the 
latter should support O. & his wife 
for the remainder of their lives, & on 
their death pay all their debts & 
funeral e.vpenses, whereupon the trust 
should cease, & pltf. should be entitled 
to all the Interest of C. In the property 
free from any trust ; & pltf. agreed to 
pay to W. the balance of the purchase 
price : — Held : C.*s equitable Interest 
as a purchaser, if transferred to pltf., 
gave the latter no estate In the land, 
save to the extent to which a ct. of 
equity would give G. specific per- 
formance of his agreement with W., 
& that interest would be taken by pltf. 
as a trust estate, & would not bo sale- 
able under a of ft. /«. against 

pltf. ’a lands. — K imntak v. Anderson 
11929) 2 D. L. R. 904 ; 63 O. L. R. 
428.— CAN. 

PART III. SECT. 2, SUB-SECT. 6.— G. 

8 g. Timber ,] — Where the owner of 
land soils the timber after a writ against 
his land is placed in the sheriff’s hands, 
& the purchaser cute down & removes 
the timber before an Injunction is 
obtained, ho is accountable to the 
execution creditor for such timber. — 
Brown c. Saob (1865), 11 Gr. 239.— 
CAN. 


this case add 
Act, 1925 (c. 


1500. Add. Annotation: — As to (3) Refd. Smith v. 
Tsakyris (1929), 167 L. T. Jo. 92. 


PART 111. SECT. 2^ SUB-SECT. 7. 

u I. Where prior assignmeni 

for bene fit of creditors.] — B. made an 
aasignment to C. for benefit of his 
creditors. Various exocutloria were 
issued against B.’s lands & notice 
thereof filed with the Registrar of 
Titles. C. applied for a oertlllcate 
of title to B.’s lands: — Held: registrar 
must Issue the certificate without 
endorsing thereon the exoontions of 
which ho has received notice. — lie 
Brooks (1900), 12 W. L. R. 303.— CAN. 

a i. Effect as against assignment 

for benefit of creditors.] — McIntyre v. 
Shaw (1866), 12 Gr. 295.— CAN. 

a ii. Effect as against unrecorded 

de.cii .] — Grindley v. Blakie (1880), 

19 N. S. R. (7 R. & G.) 27 ; 7 0. L. T. 
50.— CAN. 

0 i. Effixt on judgment mort- 

gage.] — Held: a Judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Viet. o. 10, 5, 
but not ro-roglHtcrod within five yearn 
next before the registration of the 
judgment intge. — Reid v. Mili-er, 
[1928] N. I. 151.- IR. 

0 j, Judgment for nUm(>7iy.] — 

Where, at the time a judgment for 
alimony is regislorinl against the biiH- 
band's interest in ceiiaiii laud held by 
him under an uncoinpleted ogreeinont 
for sale, lie is in a position to coini>cl 
specific xierformaneo of the agr(s*ment, 
the judgment is a charge on tlio hus- 
band’s interest; & If, Hubsequentiy 
to the registration of the jndgnuuit, & 
with knowledge of it, tlio vendor 
accepts t'r(»:n the husband a quit- 
elairn de;.' ' d ail of the latter’s estate 
& luteiV't tbe land, the vmidor 
holds that inl<\ ■ subject (o the ehargo 
until the eiiafge extlngulslicd. — 
Buiggh V. (Urmon,. I1<>21] 4 J). L. R. 
774 ; fl924) 3 W. e. R. 465; 19 

Sask. L. 11. .59. -CAN 

e ii. flow far binding — Defendant 

mere cond^nt pipe to convey title from 
vendor to third party.] -OwKS v. liVNCJi 
(1877), 11 N. S. R. (2 R. C.) 400.- 
CAN. 

o iii. 5 It. S. c. 84, s. 21 ■ 

Effect o/.l -L oihuttro Land Co. 
Ttrrry (1HH4), 16 N. s. R. (4 U. & G.) 
401.— CAN. 

p (p. .570) i. Priorily.] — 

An unregistered assignment of a 
mtgo. takes priority over the cluim of 
an execution creditor under an oxecu- 
tion registered at a date later tli/in the 
assignment ; & if tlie nnregisturod 

assignment w'as of tbo entire rntge. 
there is no interest In tbe assignor 
which can bo seized & sold undtu tbo 
writ of execution.— Mark IE v. Soi,- 
LAVD Sc Ludgate, illLU] 2 W. W. R. 
123.— CAN. 

■h. Duly of registrar — With notice of 
tcrit of eremdion — Vaient rod issued for 
laruis enUred as homestead.] — lie 
Claxton (1890). 1 Terr. I,. R. 282. — 

CAN. 

sj. Judgment not registered — Priorily 
of nu^gage.] — Mineral I’ruducth Co. 
r. Continental Trust Co. (1906), 37 
S. C. Ii. 517.— CAN. 

8 (p. 571) 1. -I — As between the 

execution creditors of a vendor, & 
the assignee of Ids interest under an 
agreement of sale, whoso assignment 
was acquired subsequently to registra- 
tion of the executions : — Held : the 
instalment of purchase-money paid 
Into cfc. should belong to tbo execution 
creditors, but oa the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s intei*est, & being in 
the sheriff’s hands should be subject to 
distribution under Creditors* Relief 
Act. — Morton & Cowell v. Hoffert. 
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ri924] 3 D. L. R. 16; 
529.— CAN. 


2 W. W. R. 


PART in. SECT. 2, SUB-SECT. 8.— A. 

1459 !. Rigid to possession — As against 
third parties in possession — Not asserting 
title ihrmtgh defifor, 1 —Kdward8 v. Ben- 
nett (1809), 5 P. R. 101. — CAN. 

1459 il. Possession taken 

forcibly.]— Dok d. Pkok v. Roe (1845), 

2 U. C. R. 27.— CAN. 

■m. Duty of sheriff to retain .] — Dob 
d. Crew v. Clarke (1841), 1 Unt. Dig. 
233.— CAN. 

PART III. SECT. 2, SUB-SECT. 10.— A. 

a (p. 576) I. Mortgage not 

regist^ed.]— M offat v. Grover (1855), 

4 C. P. 402.— CAN. 

a (p. 57 6) it. In hands of 

receiver .] — A judgment oredltor can 
sell propiTtlcs in the bands of a receiver 
of the et. In rxeoutioii of a mtge. decree, 
aithongh tlm rcooiver, who was 
appointed subsequently to the Institu- 
tion of the mtge. suit, was not made 
a party to tbe suit.— T oomky v. 
BIUJPKNDHA N ATTl BOHK (1928), I. L. R. 

7 Pat. .520. IND. 

h (p. 576) i> .1 — Jones v. Jones 

(1808), 15 Or. 40.— CAN. 

bb (p. 576) i. Proof of— In 

cjectmmit on sheriff's deed .] — 
l‘AiTON (1853), 10 U. C. U. 640, — CAN. 

bb (p. 576) ii. ‘ 

Delisle v. Dewtit (1859), 18 IJ. 0. R. 
155.— CAN. 

bb (p. 576) ill. 

Low e. IJiCKS (1870), 21 C. 1*. 11 J* 

CAN. 

bb fp. 576) iv. Relation back.]— 

The title conveyed by a sheriff’s deed 
to land, sold under an execution Issuod 
upon a judgment recovered in an oct^n 
brouglit on a foimer Judgment in cho 
BfiiiKi ct., does n<»t roJate back to the 
time of hlgning the first Judgment, so 
as to d«‘teat a conviiyanoo made 
between I he tlmos of Hlgnlng tbo llrsfc 
^second Jiulginents.— DoEd. Bt;ABOi)Y 

r. MoKnight (1838), 2 N. B. It. (Ber.) 
567.— CAN. 

bb (p. 57:^0 v. — To dap of 

- Although a Hhoriff’s deed I’elateo 
buck 1.0 the day of sale, for tbo purposs 
of (lofcating intermediate conveyaneeH, 
the vendeo cannot liring ejectment 
until the oxecntlon thereof. — (iAViLLiai 
V. Beaton (1862), 12 ( - P. 519. — CAN, 

00 (p. 576) i. - debiups 

title.]— A purelmser of lands on an 
execution, is ontitlod to recover In 
ejectment against tbe debtor or Ids 
rrqireriontatlvc, without ^‘roof of the 
deidor’s title, or th.it he was in 
poHHcssIon of the promises. — M oran il 
I’Ai’'roN (18.53), 10 U.O. R. 640. — CAN. 

00 (p. 670) ii. To grou'ing crops 

rm land sold.]— Crops growing at the 
time of tbo confirmation of a sheriff s 
sale of tbe land under an execution 
jiasH with the land to the purtibaser.— 
ANDEitnoN t?. BtaSiuk ,U9261 1 

D. L. R. 347 ; 11920] 1 W. W. R. 107 ; 
20 Sosk. L. R. 269.— CAN. 

00 (p. 570) Hi. Rigid to claim 

parmifm.\—Asi order made on Urn 
appln. of purchaser at a shcnfls 
sale of the Interest of a husband, 
holding as joint tenant, for I^artltlon or 
sale was affirmed. — lie Cicaig, (19291 
1 1>. L.K. 142 ; 63 O. L. R. 192.— CAN. 

t (p. 577) I. No issue for 

tux) veeks.] — John Abell 4fiNaLNK k 
Machine Works Co. v. Scorr (1907), 
6 Terr. L. R. 302 ; 6 W. L. R. 272.— 
CAN. 

r (p. 677) 1. lAind held adversely 

by third paHv.\—A. sheriff selling under 
execution Is not within the class of 



Oases 1606-^580a. English and Eiipibb Diohst Supplement. 


1506. Add, Annotation : — Reid. Campbell v. Poliak 
(1927), 43 T. L. R. 496. 

1586a. Elfteot ol Law of Property Act» 

1925 (c. 20), s. 195 (3).]— A judgment creditor 
obtained a judgment for payment of £1,260. 
A writ of elegit was issued & the sheriff took 
possession of certain freehold land of the 
debtor. The writ was registered in the 
Land Registry as a charge. The judgment 
creditor made an applioafion for an order for 
the sale of the debtor’s interest in the land 
within one year after the date of the judg- 
ment i—Held : sect. 4 of the Judgments 
Act, 1804 (c. 112), s. 4, was not impliedly 
repealed by Law of Property Act, 1926 (c. 20), 
& a writ of eUgU having been issued & 
registered in the Land Registry, the judg- 
ment creditor was entitled to the order he 
asked for. — Re Chance, [1936] Ch. 266 ; 105 
L. J. Oh. 67 ; 164 L. T. 493. 

1552a. Equitable Interest — Amendment — 

Costs.] — Kidd v, Tallbntire, [1877] W. N. 
21 . 

1564a. Issue Into county palatine — Indorsement 
lor less than £60.] — Brown v, M‘Milla]» 
(1840), 7 M. &; W. 190 ; 10 L. J. Ex. 14?; 
161 B. R. 730 ; avb nom. Brown v, MacMil- 
lan, Same v, MacPhbrson, 8 Dowl. 852 ; 
H. & W. 40 ; 4 Jur. 1090. 

1569. Add— A non. (1774), Lofft, 890. 

1570a. When completed.] — Owen v, Owen (1831), 
2 B. & Ad. 805 ; 109 B. R. 1341. 

1677a. Whether defendant discharged.] — 


Hodgson v, Towning (1837), Will. WoU, & 
Day. 63 ; avb nom. Anon*, 1 Jur. 84. 

dnnotaHon: — OiWd. Aga KurbooUe Itobomed v, H. (1843). 

4 Moo. P. O. 0. 359. 

1678a. Right to break outer doors.]— Malbvbbbr 
V. Spinkb (1687), 1 Dyer, 86 b ; 73 B. R. 
79. 

1578b. After escape of prisoner*] — Anon. 

(1774), Lofft, 890 ; 98 B. R. 709. 

15780. .] — Hopkins v. Nightingale (1794), 

1 Bsp. 99 ; 170 B. R. 292, N. P. 

1579a. Opening of door obtained by trick.]— 

JSeld : an unlawful entry. — Parke & Per- 
ciVAL V, Evans (1016), Hob. 02 ; 80 B, R. 
211 . 

Annotations : — Reid. Lee v. Oanael (1774), 1 Oowp. 1; 

Sandon v, Jenrla (1859), E. B. &; E. 942. 

1579b. .]— Anon. (1096), 12 Mod. Rep. 73 ; 

88 B. R. 1172. 

1580a. What Is outer door— Whether hole in 

wall.] — Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put Into it, 
but was to remain open, so that the place 
should be used as a conservatory : — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left -open, but if the hole was 
always intended to be left oped, the staircase 
window must be considered as the outer 
fence of the house. — Whaixey v. Williamson 
(1836), 7 C.&P, 294 ; 173 E. R. 130. 


' oaees which apply to a poreon soiling 
land held advoraelr by another. — 
Doull V. Keefe (1901), 34 N. S. R. 
15.— CAN. 

h (p, 577) 1, Horror in judo- 

metUA — Held : the sherlfl'a deed could 
give no title. — Varey v. Mvjirhead 
(1831), Dra. 480.— CAN. 

h (p. 677) li. — 5Poo much 

8old.\ — Held : no ground for Invalidat- 
ing the sale. — Dob d. Haobiiman v. 
Stkonq (1848), 4 U. 0. R. 510.~CAN. 

h (p. 577) iii. Sale in 

separate lota.] — Held : permlsaible. — 
Dob d. Roberts v. Watson (1850), 6 
N. B. R. (1 All.) 676.— CAN, 

h (p. 577) iv. Part only 

sold — l>uty of sheriff to designate portion 
offered for sale .] — Knaqos v Led YARD 
(1866), 13 Gr. 320.— CAN. 

h (p. 577) V. Sale of un- 

divided interest in toumship io^s.l — 
Rathbun V . Culbertson (1875), 22 
Gr. 465.— CAN. 

h (p, 577) vi. Time of sale.] 

— Held : the sheriff might sell at any 
time between the bonrs named in 27 
Geo. 3, c. 12. — Doe d. Roberts v. 
Watson (I860), 6 N. B. R. (1 All.) 
675.— CAN. 

h (p. 677) vli. SheHff dis- 

regaraina judgmeni ereditor*8 instruc- 
tions — iHddvng at once full amount 
in^dead of biding gretduallv.] — Held : 
the judgment creditor had no ground 
of action against the sheriff . — marklk 
V. Thomas (SHEBirr) (1866), 13 U. C. R, 
321.— CAN. 

h(p. 577)vitl. Proo/o/.l— 

Rob V. MoNeil (1863), IS O. P. 189.— 
GAN. 

h (p. 677) ix, 

Fields v. Livinoston & Wiqhtman 
(1866), 17 0. P. 15.— CAN. 

h (p. 677) X, Purchaser 

estopped from disputing 
Ferquson V, Fbboubon (1869), Id Gr. 
809.— CAN. 


h. (p. 577) xi, Effect of— Sale of 

equity of redemption — Purchase by 
assignee from execution credit^ — Sub- 
sequent conveyance to debtor,]— CBimoK 
V. Lowery (1903), 24 O. L. T. 16 ; 6 
O. L. R. 647 ; 2 O. W. R. 967.— CAN. 

h (p. 677) xli. Covenants.] 

— The Implied covenants between 
vendor & purchaser. Including those 
Implied by Land Titles Act, R. S. 8., 
1920 (0. 67), 8. 64 (2), do not come into 
existence where land la sold by the 
sheriff under execution. — Anderson i?. 
Stasiuk (No. 3), [19271 1 D. L. R. 
529 ; [19271 1 W. W. R. 49; 21 Saak. 
L. R. 276.— CAN, 

h (p. 577) xlil. Right to proceeds 

— Two writs lodged with registrar .] — 
Re The Massey Manufacturing Co. 
V. Hunt, The McCormick Harvest- 
ing Machine Co. v. Hunt (1895), 2 
Terr. L. R. 84.— CAN. 

b (p. 577) xlv. Under writ of 

execution lodged prior to agreement for 
sale to third party — Prioritiea — Affidavits 
in support of confirmation of sale 
irregular.]— Re Price (1912), 21 W. L. R. 
299.— CAN. 


dd (p. 577) I. Lands sold subject to 
** incumbrances ** — Whether subject to 
subsequent executions.] — Griesk v. 
Walker (1913), 23 W. L. R. 709 ; 4 
W. W. R, 77.— CAN. 

■a. Confirmation of sate — Right of 
appeal,]— A local master. In oon- 
ffrming a sale of land sold under 
execution, ia not acting in a matter or 
an action In et. but as persona designaia 
under Land Titles Act, R, S. 8., 19^ 
0 . 67. & the only appeal is to the Ot. 
of Appeal. — Bthier v. Nolle, 11934J 
1 W. W. R. 493.— CAN. 


sb. Distribution of proceeds of sale .] — 
The proceeds ot a sale of land under 
execution when paid over to the 
registrar of the ci. are distributable 
by hirn as if they were money in the 
hands of the sheriff distributable under 
Qredltors* Relief Act. An appeal lies 
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bo a Judge from the regiatrar’a scheme 
if distribution.— Caud well v. George, 
[19251 2 D. L. R. 229: [1925] 1 

W. W. R. 679 ; 35 B. 0. R. 134.— CAN. 
so. Right to sell — To realise judgment 
county ccnirt.] — Queen’s Bench Aot, 
1895, IT. 804 to 806, do not authorise 
proceedings to be taken In a Bumroary 
way under them for the purpose of 
realleiug a registered iudgmeut of a 
3 ountv ct, by sale of land, such rules 
being applicable only to judgments in 
the Q. B.— Proctor v. Parker (1897), 


sd. Affidavit of executUm of transfer — 
Sworn before unauthorised person .] — 
John Abell Engine & Machine 
Works Co. v. Scott (1907), 6 W. L. R. 
272 ; 6 Terr. L. R. 302.— GAN. 

■f. Proceedings to confirm sale — How 
intituled.] — John Abell Engine & 
Machine Works Co. v. Scott (1907), 
6 W. L. R. 272 ; 6 Terr. L. R. 802.— 
CAN. 


•k. Interest acquired by purchaser.]— 
A purchaser at a Bhoriff’s sale only 
acquires the interest of the judgment 
debtor In the land bound by the 
udgment. — P erro v. Antigdnish, 
19361 2 D. L. R. 119 ; 10 M. P. R. 
15.— CAN. 


PART III. SECT 2, SUB-SECT, 11. 

1657 i. Order of court — When court wiU 
set aside sale— On equitable grounds.]r— 
Wood «. Lbbmino (1827), Tay. 463. — 
CAN. 

1667 H. .] — Campbell 

V. Smith (1863), 10 Or. 206. — CAN. 

1567 iii. — Notice of motion 

not given to purchaser.}— Held : the ct, 
would not interfere. — MoGilus v, 
McDonald (1889), 2 Ont. Dig. 2662.— 
CAN. 


PART 111. SECT. 8, SUB-SECT. 8,— A. 

sf . Proceedings after surrender— Set 
asifc.}— W ard v, Stookiho (1826) 
Tay. 216.— CAN. 



1581a. -Bing v. Hyde (1850), 14 L. T. 

O. S. 377. 

1584a. .] — Held : valid. — A non. (1702), 

7 Mod. Rep. 8 ; 87 E. R. 1060. 

Annotaiion/ — Apld. Sondon v. Jervis (1858), E. B. & E. 935. 

1584b. Window broken to take Into custody.] 

— Held : valid. — L loyd v. Sandilands 
( 1818), 8 Taunt. 250 ; 2 Moore, C. P. 207 : 
129 P. R. 379. 

1614. Add. Annotaiiona : — As to (2) Consd. Ellis 
V. Stenning (John) & Son, Ltd., [1932] 2 
di. ‘81 ; Re Simms, Ex p. Trustee, [1934] 
Ch. 1. 

1015. Add. Annotations : — Distd. Ellis v. Stenning 
(Jolm) & Son, Ltd. (1932), 101 L. J. Oh. 
401. Consd. Freshwater v. Bulmer Rayon 
Co., [1933] Ch. 102. Refd. South Bedford- 
shire Electrical Finance, Ltd. v. Bryant, 
[1938] 3 All E. R. 580. 

1617. Add. Annotation : — Consd. Ellis v. Stenning 
(John) & Son, Ltd., [1932] 2 Ch. 81. 

1618. Add. AnnotatioriS : — Consd. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Ch. 401. 
Refd. Freshwater v. Bulmer Ravon Co., 
[1933] Ch. 162 ; South Bedfordshire Electi-ical 
Finance, Ltd. v. Bryant, [1938] 3 All 1^1. R. 
680. 

1658a. More than amount of rent due — Re- 

dellvery of surplus] — Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the ^ >,!ue 
of them to deft, aft.er deducting the amouni 
rent due. — D oe d. Uppon v. Witiieiiwick 
( 1825), 3 Bing. 11 ; 10 Moore, C. P. 267 ; 
3 L. J. O. S. C. P. 126 ; 130 E. R. 417. 

Annotation Refd. KoUy t?. Webber (1800), 3 L. T. 124. 

1667a. Irregular execution — Part of premises within 
Rent Acts — Failure to warn sherin — Liability 
of landlord.] — The first deft, had obtained a 
writ of possession in respect of a liouse ; the 
second deft., who was a sheriff’s oHujer, pro- 
ceeding under this writ, evicted pltf., who 
alleged that the portion of the house that h<? 
occupied was controlled under the Rent 
Restrictions Acts. Pltf. brought an aetion 
against the landlord & the sheriff’s olTicer for 
damages for trespass. The landlord was 
present at the time of the eviction but 
did not tell the officer that part of the 
house was controlled : — Held : (J) the land- 
lord, although present at the eviction, had 
not taken any part in it, or given the sheriff’s 
officer any such directions as would make 
him his agent. He was therefore not 
liable ; (2) the sheriff’s officer was, in the 

course of his duty, executing a judgment of 
the ct., A: so was not liable in an ^tion for 
damages, however wrong the judgment 
might have been. — Williams v. Williams & 
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Nathan, [1937] 2 All E. II. 659 ; 81 Sol. Jo. 
435, O. A. 

1667b. Uablllty of sheriff’s officer.] 

— Williams v. Witxiams A Nathan, No. 
1067a, ante. 

1677. Add. Ciiatwn : — sub nom. Wilson v. 

Chanton (1862), 6 L. T. 265. . 

1704. Add. Annotations: — FoUd. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, OoUins, 
[1927] A. 0. 95; Lazard Bros. & Co. v. 
Banque tndustrielle de Moscou, Lazard Bros. 
& Co. V. Midland Bank, Ltd. (1931), 101 L. J. 
K. B. 65. Refd. Windwor Chalcraft, [1938] 
2 All E. R. 751. 

1706a. Payment of rent — How rent 

calculated.] — Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — D oe d. IIarcouht v. 
Roe (1813), 4 Taunt. 883 ; 128 E. R. 579. 
1720. Add. A?inotations : — Apld. Burrowos. v. Bur- 
rowes (1929), 141 L. T. 201. Retd. Oapron v. 
Capron, [1927] P. 243. 

1745. Add. A7inotaiion Refd. Iberian Trust* 
Ltd. V. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1753. Add. Armotations : — Refd. Oapron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754‘. Add. Annotations: — Refd. Oapron t;. Oapron* 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. .] — Semble: arrears of alimony accrued 

due come within the scope of R. S. 0., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limittHl time. — (/APIION v. O vpiion, [1927] P. 
243 ; 96 L. J. P. 151 ; 137 L. T. 568 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 71 1. 

1768. Add. Annotation : — Retd. He Nelson, Norris 
V. Nelson, [1928] Ch. 920. n. 

1769. Add. Annotalion : — Refd. Engelkc v. Miis- 
mann, [1928] A. 0. 433. 

1847. Add. Annotation : — Refd. Oapron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation: — Refd. Capron v. Oapron, 
[1927] P. 243. 

1882a, S. P. He Kubh (1870), L. R. 10 Eq. 442 ; 
39 L. .1. Oh. 759. 

1912. Add. Annotation : — Refd. Oapron Oapron, 
[1927] P. 243. 

1944. Add. Citalio7xs : — sfub nom. Kirlew v. Butts, 
2 B. & Ad. 730, n. ; 109 E. R. 1318. 

Add. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & 8. 174 ; Cole- 
brooke v. Layton (1833), 1 Nev. & M. K. B. 
374. 

1955. Add. Annotation : — Refd. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R; 404. 


PART IlL SBOT 8, SUB-SECT. 6.— A. 

a i. By mistake — Second writ 

— Bbadburt v. Lonby (1842), 
6 O. S. 2ei.-->0AN. 

a li. — Where proof of no inienHon 
to lease jmmince-Osffnership of property 



tk. Not qranted — Debtor having 
interest in land not subject to execution.] 
— Be Gkldert v. Hoar, Ex p. Grlpbrt 
(1899), 34 N, B. R. 6ll— CAN. 


PART III. SECT. 5, BUB-SECT. 8. 

r I. By whom signed issued — 

By derk of court dt not by judge .] — 


Ali^naoh V. DesBbisay (1860), N. B. 
Dig:. 403.-— CAN. 

PART IV. SECT. 2, BUB-SEOT. 5. 

2020 ii. Burden of moof of 

rea9orud)len€88 of cJuirges.] — McOrbciok 

V. Klotz, 11929] 4 D. L. K. 792 1 3 

W. W. It. 183.— CAN. 
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Cases 2046 — 2r84a. English and Empike Digest Supplement, 


Part V. — Analogous Proceedings 


2048. Id the cross-reference before this case, for 
“ Metropolis ’* read “ Mayor’s & City op 
London Court.” 

2058. Add, Annotations : — ^Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. C. 394. Refd. Plunkett v. Barclays 
Bank, Ltd., [1930] 1 All B. R. 663. 

2059a. Judgment by default — Against dissolved 
foreign corporation.] — Before the Bolshevik 
Revolution of Oct. 1917, in Russia the M. 
Bank in London owed a Russian Bank a 
large sum of money. At the same time the 
Russian Bank was largely indebted to L. 
Brothers, also bankers in London. Between 
Oct. 1917, & Aug. 3, 1021, numerous decrees 
of the Govt, of Russia & orders of various 
Departments thereof were made & published 
purporting to nationalise or liquidate all 
banking corpus, in Russia, including the 
Russian Bank above mentioned. In Oct. 
1930, L. Brothers, having filed an affidavit 
etating that the Russian Bank was a co. 
registered & domiciled in Russia, obtained 
leave under R. S. C., Ord. 9, r. 2, to issue 
a writ against the Russian Bank & to serve 
notice of the writ by sending it by registered 
post to the former address of the Bank in 
Moscow. Having ther signed Judgment in 
default of appearance against the Russian 
Bank, L. Brothers obtained a garnishee order 
nisi against the M. Bank attaching all debts 
due from the M. Bank to the Russian Bank, 
& an issue was subsequently directed to be 1 


tried, whether the M. Bank was indebted to 
the Russian Bank to any what extent. 
On the evidence of Russian lawyers who had 
practised in Russia since the Revolution ; — 
Held : the Russian Bank had ceased to exist 
in & before Oct. 1930, & consequently the 
writ, the judgment <fc the garnishee pro- 
ceedings, were null & void & must be set 
aside. — Lazajrd Bros. & Co. v. Midland 
Bank, Ltd., [1933] A. C. 289; 102 L. J. 
K. B. 191 ; 148 L. T. 242 ; 49 T. L. R. 94 ; 
76 Sol. Jo. 888, H. L. ; affg, S. 0. sub nom. 
Lazard Bros. & Co. v. Banque Industrielle 
DE Moscou, [1932] 1 K. B. 617, 0. A. 

Annotations : — As to (1) Refd. Burr v. Anglo-French Bank- 
ing Oorpn.. Ltd. (1933), 49 T. L. R. 403 ; Re Russian 
Bank for Foreign Trade, 119331 Ch. 745. 

2084a. Person out of Jurisdiction.] — R. S. 0., 
Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches : — Held : the foreign^ 
balances, not constituting a debt recoverable 
within the jurisdiction, could hot be attached 
by a garnishee order. — Richardson v, 
Richardson, [1927] P. 228; 96 L. J. P. 
125 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
Sol. Jo. 695. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

•1 . AI agist rate ’a order for maintenance 
of desert^ \vife — Affirmed by county 
court.] — Held : a judgment enforceable 
by the attachment of a debt due to the 
husband. — Brown v. Brown, [19271 4 
D. L. R. 314 ; [1927] 3 W. W. R. 172 ; 
38 B. 0. R 473.— CAN. 

sm. Judgment by consent — Not to be 
entered till mbseguent dfite.] — Where a 
consent judgment provides that it 
shall not bo entered until a subsequent 
date the party for whom the judgment 
is given cannot in the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, s. 759, for the 
obtaining of a garnishee order. — 
Hodgkins v. Harris Investors, Ltd., 
[19291 1 D. L. R. 189; [1928] 3 

W. W. 11. 540.— CAN. 

PART V. SECT. 1, SUB-SECT, 2.— B. 

n i. Making assignment in bank- 

ruptcy.] — Whore after recovering a 
ludgmont the judgment creditor makes 
an assignment In bkpoy., & there has 
been no re-assignment of the Judgment 
to him, a garnishee summons issued by 
him, on an affidavit which states that 
the Judgment debtor Is indebted to him 
in respect of such Judgment, is a njilllty 
& cannot be cured by aoqulesoonoe, 
particularly l^he absence of knowledge 
on the part wt the garnishee. — Lanin 
V. Sz Demosky (Sask.), [1927] 

2 W. W. R. 71.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

2077 ii. .] — An applica- 

tion to set aside a garnishee summons, 
on the ground that the money attached 
is trust money & does not belong to 
appet., will not be entertained. — 
Thompson v. Fraser (Sask.), [1926] 

3 W. W, R. 251.— CAN. 

k. Rend now ** 2084a 1. Person out 
of jurisdiction.** 


l. Road now “ 2084a li.'* 

m. Road now ** 2084a lil.** 

n. Read now “ 2084a iv.** 

o. Rood now ** 2084a v.*’ 

2084a vi. Debt payable within 

province.] — While ordinarily Attach- 
ment of Debts Act, R. S. S., 1930, does 
not apply to persons resident outside 
Saskatchewan, yet it does apply when 
such persons submit themselves to the 
Jurisdiction of the Saskatchewan cts. 
& are temporarily within the province 
& the debt garnished is payable within 
the province. — McIlrath Lumder Co., 
Ltd. V. Shore & Shore & Dknnisson, 
[1931 ] 2 W. W. R. 785 ; 4 D. L. R. 894. 
—CAN. 

2084a vil. Licensed to do busi- 

ness in Canada.] — Applt., in May, 1928, 
Issued in the United States an insurance 
policy to F., an American subject, by 
wliicb it agreed to indemnify F. against 
loss by reason of her legal liability to 
pay damages to others arising out of 
the o^vno^8hJp, operation or use of her 
automobile within the United States 
or Canada. Resp. adduced evidence 
that on Mar. 23, 1929, applt. was 
licensed to carry on the business of 
automobile & other insurance in 
Ontario, & shoMng its head office for 
the province, & its assets in Ontario 
(moneys In bank) & its assets deposited 
with the Rocclver-Genoral of Canada 
for the protection of Canadian policy 
holders, as shown by its annual state- 
ment filed 08 required by law : — Held : 
applt. was a ** person within Ontario " 
& was “ Indebted to the judgment 
debtor,” within r. 590 of the Ontario 
Rules of Ct. — Century Indemnity Co. 
V. Rogers & Fitzgerald, [19321 S. C. R. 
529 ; 2 D. L: R. 582 ; affg^, [19311 3 
D. L. R. 225 ; O. R. 342.— CAN. 

ao. Debtor out of furisdiction — WrU 
obtained ex parte — Leave to execute ,] — 
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Jones v, Jones, [19281 V. L. R. 24. — 
AUS. 

■q. Company in liquidation .] — When 
a co. is In liquidation Its funds are not 
subject to gomlshmont. — Ruddkll 
Grain Growers Ass’n., Ltd. v. 
Cleator & Saskatchewan Co-opera- 
tive Elevator Co., Ltd., [19281 1 
W. W. R. 222.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— A. 

r (p. 021) i. .] — Money paid 

Into ct. cannot be attached by ganilsh- 
ing the clerk of the ct. — Royal Bank 
OF Canada v. Van Burkn & McKay 
(Alta.), [19271 1 W. W, R. 268.— CAN. 

r (p. 621 )ii. .] — Money paid 

into ct. OH componsatlon due to the 
dependants of a deceased workman 
under Workmen’s Compensation Act, 
1925 (c. 84), is not subject to arrest- 
ment. — William Baird & Co. v, 
Campbell. [19281 S. O. 314.— SCOT. 

r (p. 621) iii. Money deposited 

with returning officer,] — Held : not 
attachable. — CJ reagh n. Sutherland 
& Reads (1895), 3 Terr. L. R. 303.— 
CAN. 

k (p. 622) 1. .1— Hime V. 

Coulthard (1910), 15 *W. L. R. 288; 
20 Man. L. R. 164.— CAN. 

k (p. 622) II. For destruction 

of exempt property .] — WTiere a claim for 
damages for the destruction of exempt 
property has been converted Into a 
debt, the amount thereof is not exempt 
from garnishment. — Rose v, Rogers 
& Canadian National Rys. (Sask.), 
[19271 3 W. W. R. 169.— CAN. 

k (p. 622) lil. Interest as,] 

— A claim for Interest as damages la 
not one for a debt or liquidated demand 
within Attachment of Debts Act, 
R. S. S., 1930. — BucKOLZ V. P. W. 
Graham & Sons, Ltd., [1931] 2 
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20a6a. .] — Passnidge v. Flint & Son (1892), 

8 T. L. R. 213. 

2087a. Third party insurance.] — An insurance 

CO. agreed to indemnify the owner of a motor 
car against liability for accidental injury to 
third pei*sons caused by tlio use of the car. 
The policy contained conditions relating to 
the giving of notice of any accident & the 
obtaining of an award of an arbitrator, & 
gave the co. power to control or settle any 
proceedings which might be brought against 
the- assured by an injured third party. Judg- 
ment having been recovered by such a person 
against the assured : — Held : tlio liability of 
the CO. under the policy was not a debt wiiich 
could be attached by the judgment creditor 
in garnishee proceedings under II. S. O., 
Ord. 45, r. 1. — Israelson v. Dawson, [1933] 
1 K. B. 301 ; 102 L. J. K. B. 387 ; 148 L. T. 
420, C. A. 


2088. Add, Citation : — mb nom, Macdonald v, 
Hollister (1855), 3 W. R. 522. 

2099. Add, Annotation : — Held. Rckstin v. Severe 
Sibirsko Gosudarstvernnoe Akeionernoo 
Obschestro Komsevorputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

2107. Add, Annotations : — Held. Re Pinto Leite »fe 
Nephews, Ex p, Visconde Des Olivaes. [19291 
1 Ch. 221 ; Hirschhorn v. Evans, [1938] 3 All 
E. K. 491. 

2108. Add, Annoiaiion : — Expld. Re Clark, Clark 
V. Clark, [1920] Ch. 833. 

2120. Add. Antiolafion : — Refd. Israolson v, Daw- 
son (1032), 102 L. J. K. B. 387. 

2121. Add. Annotations : — Apld. Rckstin t;. Severe 
Sibirsko Gosudarstv(‘rnuoe Akoionernoe’ 
Obschestro Komseverputj Bank for Rus- 
sian Trade, Ltd., [1933] 1 K. B. 47. Refd. 
Richardson v. Richardson, [1927] P. 228; 
Plunkett V. Barclays Bank, Ltd., [193t)] 1 


W. W. K. DO; on apj^exU. 2 

W. W. R. 737 ; 4 D. L. U. 854.— CAN. 

k (p. 622) iv. Against 

stockbroker.] — Mackek v Solloway 
Mills & Co., Ltd., [193(j; 1 W. W. R. 
663 ; 3 D. L. R. 145 ; 42 A. C. 11. 438. 
—CAN. 

1 (p. 622)1. Conditional a^inuity.] 

— Testator bequeathed his estate to 
tnistocB upon trust {inier alia) to pay 
out of the Income to his widow an 
annuity . of £200 “ subject to the 

obligation of maintaining & educating 
thereout such of my obildreii as shall 
for the time being bo minors shall 
not be married. On a motion to make 
absolute a charging-order nisi atb^cting 
to attach tbo widow’s interest in I ho 
annuity : — Held : the annuity, being 
a debt subject to a condition, could 
not bo attached, & the motion should 
bo dismissed. — Public Tiuthtee v. 
PoLSON, [1931] N. Z. L. R. 321.— 
N.Z. 

1 (p. 624) I. Deposit paid under 

agreement to purcluise. ] — J ud gmen t 
debtor by memorandum in writing 
agreed to xnirchase from apF)lts. 
(garnishees) laud on which a house 
was to bo erected. Ho agreed to pay 
paid to applts. £100 deposit & 
“ balance ” purchase-money when 
house is completed. No price ^vas 
spocltlod. It was not clear on the 
evidence whether tlie price hud bc«m 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said ho would consider 
the matter, & continued to negotiate 
either as to the price or arrangermmls 
for payment until he was served with 
the garnishee order riisi, when Ijc* 
figreod to take the land for £1,160 : — 
Held : the amount of the deposit was 
neither a debt owing or accruing from 
the garnishees to judgment debtor, 
the deposit was Intenaed to remain 
with applts. until it was certain that 
negotiations for the contract had failed, 
& was not subject to atfachment. — 
Maywald V. Riedel, [1927] S. A. S. R. 
345.— AUS. 

m (p. 624). Rei^sd., [19241 1 P. L. 11 
1154; [1924] 1 W. W. R. 707 ; 18 
Sask. L. R. 158. 

^ m (p. 624) i. .]— The 

balance of purchase -money owing 
under an agreement of sale of land, 
though all overdue, & assuming that 
the vendor is able & willing to convey 
Sc that the contract contains the usual 
provisions j^is to transfer, free from 
encumbrances on paynient of the 
urchase-raoney, but where no transfer 
08 been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected Sc unconditional 
one. — Reed v. Renton Sc Pkttinger, 
11924] 2 W. W. R. 223.— CAN. 

m (p. 624) ii. .] — Mooue 


r. Ny'land, McJhiEPJ^ON, (10301 1 

W. W. R. 627 ; 3 D. L. R. 203 ; 42 

B. C. R. 444.— CAN. 

m (p. 624)iii. Balance of painncn t 

to tnorlgagec under policg taken ont t>u 
mortgagor.]— A bail-iriHurance pollry 
takon out by a mtgor. on ii cn)p 
growing on Ibo mortgaged land x>ro* 
vided that all loss tlu;reund(ir slioiild 
be T)ayable to tlie mtgees., “ as their 
interests may appear ” Sc that the 
policy was held as collaicral securily 
to the mtge. On a loss occurring, 
the amount thiueof was palil by t he 
insuranco co. to the mtgees., wlio 
applksl part of it, in ])aynuMit ef arrears 
then due on the mtge. iV entere<l tlie 
surplus in toelr books “ to the en'dit 
of tlo ti;('. account.” On l>eing 
served Y-'ilh a garniMliee order tin; 
mtgees. p/iJd iue amount claimed 
Into ct. :—lJeld the money In «'t. 
should be i)aid In tbo garnishing 
creditor. — BoYAt, Bank ok ( Canada 

V. KknwaiU). 11 925 i \ J). L. R. 9I»5 ; 
[1U251 3 W. W. R. 519.— CAN. 

m (p. 624) Iv. PnrehaHe-rnoney 

deposited in escrow.) — Tlio piirchaso 
price of land deposited in escrow pend- 
ing the showing of proper title Sc 
delivery of tlie conveyance : — field : 
ganiishahle, where there was no sug- 
gestion that there was any defect of 
title, or that tliore wauild bo any obstae.lo 
to the exctnition iV delivery of the 
eonvcvaiiec. — Hankf.y A' Co., Ltd. r. 
Vkknon, (1926) 1 B. L. K. 684 ; 11926) 
1 W. W. K. 375 : 36 B. C. R. 401.— 
CAN. 

r (f). 624) i. Money due on mort- 

gage .] — Moneys due on a nd-gcA of land 
are subject to garnishment, oven 
though, as in Alberta, Judicature Act 
requires that, unless the ct. otherwise 
order, the land b* sold before the 
mtgee. issues execution. — Royal Bank 
OF Canada v. Lfk & W. B. Moffatt Sc 
Co. (Alta.), 119291 4 D. L. R. 975 ; 3 

W. W. R. 260.— CAN. 

r (p. 024) li. Minify in hands oj 

garnishee as proceeds ffale by debtor— 
Sale set asule .] — At the thno of the 
service of the garn’shco order herein 
the garnishees were hohllng a sum of 
money under the following circurn- 
stanccft : The garnishee had bought 
cattle from the judgment debtors ; the 
sale had been set aside as void against 
creditors ; but the garnishees rectrlvod 
the money in question from the govern- 
ment 08 compensation for some of the 
catticj which the government had 
ordered to bo destroyed. After the 
service of the gurnisheo onlcr tbo 
garnishees agreed with the juc^gmont 
debtors that the bill of sale lor the 
cattle should bo regarded as mm est 
Sc that the moneys In question should 
bo treated as the property of the 
Judgment debtors : — Held : the moneys 
were attachable. — M arshman v. 
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BuKADIN, CmUHTlK, SCOTU' Sc PlCDEN, 
11933) 1 W. W. U. 668 ; 3 L). L. K. 312. 
46 B. C. 1‘. 537.— CAN 

2102 i. ('hajue given to satisfy deJd.] — 
On an j.ssuo as to w)iot,her a garnislioo 
owed his cn tlitor an amount in excess 
of that paid by iilrn into ct. it was found 
that a clioquc given by t he garniHhoo to 
his cr(Hlitt»r dolivored l)eforo tbo 

garni8he<^ Ki.M.'tmonH was served Sc that 
it was taken as payment. The fact 
tliat tbo ganiislu'e had M.n opportunity 
to stop [layniem, of tlio cIkmjuo after 
Kervicc lU’ the giirnishce summons hut 
did not do did not assist tho 
garnishor.-- iMo'Cai.i.um v. JMlinton, 
11936.1 3 VV. W. R. 32. - CAN. 

PART V. SECT. i. SUB-SECT. 3. B 

2113 i. At date of service of 

order- - Necessity for -Sulury payable at 
end of month in •vhieh order served .] — 
Stumf V. Ra'J7/)Ld Sc Zio.v United 
(JIMJUOII, 11931! 2 W. W. R. 784 ; 44 
B. C. R, 282.-- CAN. 

2115 iii. .) — Where at tho 

time of th.' issiiMneo of Uio guiriiidieo 
order the •ibligallon tt» jiay tlio money 
is (lejiendeiit uj»oji coinlltloriH wldch 
may or may not lie fulllllod there Is no 
debt due or uccruhig due. Au aocniing 
debt is one wlilcii. ultliougii not yet 
payable, is yet an cxlsUiig olillgation. — 
VATICn V. HTVIJM A' Mu;TKOI'()MTAN 
Life Inmijuanfe Co., 11930) 2 W. W. R. 
2 il ; 3 D. L. R. 509 ; 42 B. C. R. 403. 
—CAN. 

d (p. 020) i. Buymtnl of pur- 

ch use money condil ionol on clearing off 
encumltrane.es.] — Where payment of 
puridiaHO-moncy on a sale of land Is 
conditional on tho electing olT of en- 
cnmlirances, it is not .dslmblo at a 
time when a transfer siiowing a clear 
title In tho jiurchaser has not yet tajen 
registered. — Faah v. Mi'Manum (Alta.), 
[19301 1 D. L. R. 302; 24 Alta. 

L. it, 317 ; 119291 3 W. W. K. 598.— 
CAN. 

5j. Mast he at lime of issue of rntm- 
mons.] — Tiiorf.bon v. Bi.AatMOKF. 
SriiDor. Distoict d’KiiMiTEM (Alta.), 
(192713 D. L.R. 611 ; [1927) 2 W. W.R. 
439. -CAN. 

sk. Claim by dismissed servant.) — 
Where the del it alleged to he duo from 
the garuishee to deft, was based on im 
oral agrecimuit of Horvice for one year, 
& deft, bad boen dismissed by the 
garnishee Sc had Detained a solr., who 
wrotA) stating that deft. Intended to 
hold tbo garnishee to his conliact Sc 
threatening legal proceedings, but no 
writ had been insned at the time of 
tbo service of the g.arnlshco HuinnnujH : 
— field : there was no dctit due or 
accruing duo from tho gurnibhee to 
deft.—MAj^ON V. McLeod & FowiTtit, 
[1925] I 1 ). L. It. 752 ; [10251 1 

W. W. R. 165 ; 19 8ask. L. R. 221.— 
CAN. 
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All E. R. 663 ; Hirschhom v. Evans, [1938] 
3 AU E. R. 491. 

2124a. Must be recoverable within Jurlgdictlon.] — 

Richardson v, Richardson, No. 2084a, ante. 

2131. Add. Annotation : — Reid. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. R. 663. 

2134. Add. Annotation : — Consd. Hirschhom v. 
Evans, [1938] 3 AU E. R. 491. 

2136, Add. Annotations : — Held. Gottlifle v. Edel- 
ston, [1930] 2 K. B. 378 ; Hirschliom v. 
Evans, [1938] 3 All E. R. 491. 

2140. Add. Annotation : — As to (2) Dbtd. Rekstin 
V. Severe Sibirsko Gosudarstvemnoe Akeio- 
nernoe Obschestro Koraseverputj & Bank for 
Russian Trade, Ltd., [1933] 1 K. B. 47. 

2140a. .] — Judgment debtors instructed 

their bank to transfer their account to the 
account of another body which had diplomatic 
privUege & to close their account, & that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 


in the transfer by the proposed transferees 
the judgment creditor served a garnishee 
order nisi on the bank attaching the judg- 
ment debtors’ account: — Held: (1) after 
the bank received notice to close & transfer 
the account, & the appropriate book entries 
had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker & customer stiU 
existed ; (2) the judgment debtors had 

power to revoke the direction to close & 
transfer their accotmt at the time when the 
garnishee order was served ; (3) at the time 
the garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transferee. — 
Rekstin v. Severo Sibirsko Gosudarst- 
VBNNOE Akcionernob Obschestro Kom- 
severputj & Bank for Russian Trade, 
Ltd., [1933] 1 K. B. 47; 102 L. J. K. B. 
16 ; 147 L. T. 231 ; 48 T. L. R. 578 ; 76 
Sol. Jo. 494, 0. A. 


sm. Debt payable on performance of 
acta by other party. ] — When a oontraotor 
has completed bis part of a contract, 
thore is an acciniins obliffatlon which 
can be garnished, notwithstanding 
that i>aymeut is not to bo duo until 
after the performanoe of other acta 
by the other party. — R ayner v. 
Nburautbr (1932), 45 B. C. R. 868. — 
CAN. 

PART V. SECT. 1. SUB-SECT. 8.— E. 

2124 II. .] — PAliRRR V. MoILWAIN 

(1896), 17 P. R.. 84.— can. 

2124 iii. .1 — To enable o Judg* 

ment creditor to obtain an order oom- 
polling a garnishee to pay to him a 
debt which he would otherwise have to 
pay to the judgment debtor, the debtor 
must be in a position to maintain an 
action for It a^inst the garnishee. — 
KlRKILilM V. Kirkham (1936), 60 

B. O. R. 321.--CAN. 

PART V. SECT. 1, BUB-SECT. 8.— F. 

2131 li. .1— Garnlsliee 

orders take ofloct only as against that 
which debtor can properly, & without 
violation of any other rights of any 
one else, grant. — Campbell v. Gkm- 
MELL (1890), 6 Man. L. 11. 355,— CAN. 

t i. Debt due to iudyment debtor in 
hands of co-defendant.] — Held : not 
attachable. — G ilchrist v. Wiley 
(1881). 28 Gr. 425.— CAN. 

■1. Debt due from one partnership to 
debtor of another partnership — One 
partner common to both firms.]— 
McCormick r. Park (1869), 9 0. P. 
330.— CAN. 

to. Money lodged by candidate for 
election — Before eUcHon /<cZd5.1— Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
B. 127, are not, before the election has 
taken place, attachable os a debt due 
by the returning officer to the candi- 
date. — H unt e. Balfour. (19281 
V. L. R. 488 ; [19281 A. L. R. ^3.— 
AUS. 

PART V. SECT. 1, SUB-SECT. 8.— H. 

o i. Effect of defect.] — Pursuant 

to a garnisbee order issued by a judg- 
ment creditor In a county ot. action 
the garnishee, having been notified by 
a bank that the bank held an assign- 
ment from deft. 00 . ot all book debts 
due to said co.. paid the amount into 
ct. The assignment bad been executed 
by deft. oo. under seal by its president 
& Its secretary -treasurer. The presi- 
dent was the garnishor. The aarfgn- 
ment stated that It was made '* for 
valuable oonsideration,** & the aooom- 
panying affidavit by an agent of the 
bank stated that the assignment was 

for good or valuable ooufilderatlon, as 


set forth in said dohveyanoe or assign- 
ment : — Held : ‘although the assign- 
ment was defective because it did not 
comply with sect. 3 of Bills of Sale & 
Chattel Mtge. Act, O.A., 1924, which 
governed the asstoment in question, 
m that the assignment did not set out 
the full & true consideration for which 
it was given, nevertheless said defect 
was of no avail to the garnishor since 
the right to garnish depends upon the 
debt belonging to deft, when the order 
is taken out, & If the debtor has 
already parted with tho debt under an 
assignment good os between him Sc his 
assignee the defect is immaterial. — 
McKay v. Bank op Montreal. [1932] 
1 W. W. R. 897 ; 3 D. L. R. 220 ; 40 
Mar. L. R. 391.— CAN. 

p 1. Assignment of earnings of farm 
implemetU.y—An assignment of 26 

f )er cent, of the earnings of a farm 
mploiiient in favour of tho vendor 
takes priority over a garnlsliee order 
attaching such earnings, even though 
the notice required to oe given by the 
vendor was not served until after the 
service of tlie gamisboe order. — 
Turner v. Waterloo Manufaot’urino 
Co.. (19261 2 D. L. R. 706 ; (1926] 
1 W. W. R. 949 ; 35 Man. L. R. 472.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 8.— I. 

2142 iv. .] — The word “ debts," 

as used In Code of Civil Procedure, 
8. 60, applies only to debts ewtuoUy 
due ; it cannot include debts, e.g. 
rent, which may become due in the 
future. Rent which has not yet 
become due cannot be attached either 
as a debt or as an actionable claim. — 
Laoiiman V. Jarbandhan (1927), 
1. L. R. 50 AU. 507.— IND. 

PART V. SECT. 1. SUB-SECT. 3.— J. 

0 (p. 633) i. AmourU of exemption 

— Not affected by payments made on 
account.] — Continental Guaranty 

CoRTN. OF Canada, Ltd. v. Hoko- 
DT8KB & OANMORB OOAL Co., LTD. 
(Alta.), [19271 1 W. W. R. 401.— CAN. 
d (p. 633) i. Deputy sheriff dt 

r ler.}—Ex p Bowes (1896), 34 

B. R. 76.— CAN. 

d (p. 633) If. Workman — Dura- 

tion of employment.] — Dominion Lum- 
ber Sc Fuel Oo. v, Knapp, [19281 2 
W. W. R, 257 ; 87 Man. L. R. 353.— 
CAN. 

d (p. 633) Iii. Wages Act. s. 1.}— 

Pltfs., having unsatimed judgment 
again^ deft, attached a sum of money 
sold to be due to him, in the hands of 
the W* Oo., which paid it Into ct. 
Deft, was in the employment of the 
oo. ; he was obliged by his contract 
with it to give his whole time Sc 
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attention to Its servloe ; the sum 
attached was remuneration for the 
services he rendered to the oo. as its 
mana^r, being a share of the profits 
to be paid in addition to salary : 
in his employment he agreed to act 
under the policies prescribed by the 
directors of the oo. ; Sc the sum 
attached was not payable to him In 
any capacity other than that of an 
employee of the co. : — Held : the sum 
attached was " wages " within Wages 
Act, B. 1, & should be dealt with In 
accordance with e. 7. — CTravkn v. 
Lalonde, [19291 4 D. L, R, 674 ; 64 
O. L, R. 136.-^AN. 


d (p. 633) iv. .1— The word 

attachment " in rule 661 includes 
any process by which the wage-earner 
would bo deprived of his wages. — 
CoLEMAjj V. Eight Milk Consolidated 
School District, [1936] 1 W. W. R. 
567.— CAN. 


d (p. 633) V. Assignment of all 

property by debtor. ]--~X debtor’s assign- 
ment of all bis property under Col- 
lection Act (N. S.)» to secure a judg- 
ment creditor, will not apply to wages 
exempt l)y law as lieoessary for life & 
family mainUmancie. — Pousuay v. 
Welds. [1937] 3 D. L. R. 69; 11 

M. P. H. 461.— CAN. 


2146 i. Superannuation allowance — 
Civil servant .] — Money lying to the 
credit of a retired Govt, servant in the 
General Provident Fund is not Uable 
to attachment In execution of a decree 
against him.— Secretary of State 
FOR India in Council v. Har Chaban 
Das (1929), I. L, R. 61 AU. 845.— 
IND. 


• (p. 633) i. ,] — On tho 

proper construction of Dried Fruit-s 
Act, 1924, in acquiring under that Act 
dried fruits on behalf of His Majesty 
the 5Iinister of A^culture acts merely 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, Sc therefore la nor subject to 
attachment garnishee procei^ngs. 
— Mildura Co-operative Fruit Oo., 
Ltd. V. Noyce, Re Noyce, Ex x». 
Minister op Agriculture, [192*81 
V. L. R, 890 ; [1928] Argus L. R. 234. 
—AUS. 


r (p. 634) i. .]— The rule, 

whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Depiirtment. — MtTLVEWNA 
V. The Admiralty, [1926] S. O. 842. — 
SCOT. 

d (p. 634) I. .] — ^HatdOn V. 

Hatdon 8c Canadian National Rail- 
ways, [1937] 3 W. W. R. 537 ; 4 
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2156. Add. AnnoUaUm ila to (1) Refd. Re Pinto 
Ijeite So Nephews, Ex p. Visconde Des Olivaes, 
[1929] 1 Oh. 221. ^ 

2169. Add. Annotations Retd. Employers* 
Liability Assce. Oorpn. v. Sedgwick, Collins, 
[1927] A. 0. 96 { Richardson v. Richardson, 
[1927] P. 2f28. 

2170. Add. Annotations : — FoUd. Employers’ Lia- 
bility Assce. Oorpn. v. Sedgwick, Oollins, 
[1927] A. 0. 96. Retd. Richardson v. Richard- 
son, [1927] P. 228. 

2170ft. — .] — ^Pltfs. had brought an 

action Sc had signed a judgment against a 
Russian oo. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
0., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 09), s. 274. The 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 


the co. by English debtors or by the co. to 
English creditors, Sc an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. 0. had endeavoured without 
success to have his name removed from the 
register x-^Ueld : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian oo. from a debtor 
of that co. in this country. — Sedgwick 
Collins & Co. v. Rossia Insurance Co. of 
Petroqrad. [1926] 1 K. B. 1 ; 96 L. J. K. B. 
7; 133 L. T, 808 ; 41 T. L. R. 663, 0. A.; 
affd. syh nom. Employers’ Liability As- 
surance Oorpn. v. Sedgwick, Collins Sc Oo., 
[1927] A. 0. 96 ; sub nom. Sedgwick, Collins 
Sc Co., Ltd. v. Rossia Insurance Oo. op 
Petroqrad, 136 L. T, 72, H. L. 

Annotations : — Oonsd. hazard Bros. & Co. v. Midland Bank. 
Ltd. (1932), 148 L, T. 242. R^d. The Jupiter (No. 3) 
(1927), 137 L. T. 333 : Sabatier v. Trading Oo., [19271 1 
Oh. 495 ; First Russian Insoo. v. Loudon Sc Lancashire 
Insoe., [1928] Ch. 022 ; Re Vocallon (Forelgm), LM. (1032), 
48 T. L. H. 525 ; He Russian Bank for Foreiffn b^ade. 
[1933] Ch. 745. 


I). L. R. 617 ; 45 Man. i .. R. 4C5 ; 7 
F. L. J. (Can.) 147.--CAN. 

t (p. 684)' 1. .] — Under 

School Act, R. S. A., 1022 (c. 61), a 
teacher's salarj is not a debt aocming 
due from day to day. — Thorkson v. 
Blairmobe School District Trustfes 
(Alta.), [1927] 3 D. L. R. 641 ; [1927] 2 
W. W. R. 439.--CAN. 

f (p. 634) i. Assistant sur- 

geon .] — The pay of a European 
Military Assistant Snroreon, second- 
class, of the Indian Medical Dept,, 
who is a warrant officer & not a com- 
missioned officer. Is not liable to 
attachment in execution of an order for 
alimony & maintenance passed by a 
civil ot. — Nugent v. Nugent, I. L. R. 
[1937] All. 350.—IND. 

f (p. 634) ii. Army surgeon .) — 

The pay of an assistant-surgeon, 
attached to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a civil ct. — 
Browne v. Pkarck (1925), I. L. R. 
48 All. 73.— -IND. 

f (p. 634) ill. Soldier.]— Tho 

salary of a soldier to whom Army Act, 
44 & 46 Viet. o. 58, applies, is attach- 
able In execution of a decree in accord- 
ance with the provisions of Civil 
Procedure Code, s. 60 (1). — Husain 
Bakbsh V. Briggkn Shaw (1933), 
I. L. K. 55 AU.— IND. 

h (p. 634) 1. Police court inter- 

preter .) — The wai^ or salary ot tho 
official Italian police court interpreter 
of Vancouver paid by the city is exempt 
from attachment under Attachment of 
DehU Act, R. S. B. C. 1924, s. 3.— 
Todd v. De Paola (1932), 40 B. O. R. 
278.— CAN. 

si. Postal savings.) — Postal savings 
are not liable to attachment or garnish- 
ment. — ^L ubix V. Briskin, [1938] 2 
1). L. R. 68.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 
•n. To Uf/uxt court— Court of division 
where garnishee resides.) — Re Savord 
V. Desjabdinb, [1927] 1 D. L. R. 541 ; 
69 O. L. R. 645.— CAN. 

1 . Revsd.. 17 Alta. L. R. 109. 

CO. For “ the affidavit was not 
sufficient road not insufficient.** 

d (p. 687) 1. .1— In an 

affidavit In support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amount thereof. Sc if his affirmation 
as to the amount is upon information 
fit l^Uef only his previous positiveness 
as to the indebtedness is thereby 
qualifled ; fit as to a judgment debt the 
affidavit must show not only the exist- 
ing Indebtedness, but also the amount 


for which Judgment was recovcrc^d. — 
Frost r. Roction & Vkrhklst, [1924] 
3 W. W. R. 422.~CAN. 

d (p. 637) il. — — .]— An 

affidavit in pupport of a gamlshco 
summons with respect to o judgment 
debt, need iH)t stale the original 
amount of the judgment, but only the 
amount still due tiiereon. — Pontius v. 
Smith Se Connauohty, [19251 3 

1). L. U. 513 : (19251 2 W. W. 11. 293 ; 
19 Sa.sk. L. h. 497.— CAN. 

d (p. 637) -iii. .1— An 

affidavit for u gurnlBhee order is not 
sufficient, n.o'osH It states that it is 
founded npiir) information & belief, 
or that depo'n “ t h.iH knowledge of the 
facts,— Tibbu^UM Atiti.ftio Cltu) %\ 
Burick. [19251 3 VV. W. R. 368.— CAN. 

d (p, 637) iv. -1— Whore the 

affidavit In support of a garnishing 
order states that tho gamrsheo Is a 
certain named bank, it describes tho 
garnishoo snffiolently, — V an Was- 
HKNAER ti. Adams, [1927] 3 D. L. R. 
180: [1927) 2 W. W. R. 287 ; 38 

B. C. R. 275.— CAN. 

d (p. 637) V. .1— An affi- 
davit for gandshlng order before judg- 
ment must state shortly & concisely 
the cause of action In common & plain 
language, & a garnishing order issued 
where the affidavit hied Is defective 
in this respect will be sot aside. — 
Huhn V. Bogacii, [1928] 3 W. W. R. 
422.— CAN. 

d (p. G37) vl. .1 — Although 

in an affidavit in support of a gandshoo 
summons the fact of deft.’s indebted - 
ness to pitf. must be sworn to positively 
Sc not on mere Inforn»atlon Sc iKilief, 
this does not mean that pltf.’s know- 
ledge thereof must necessarily be 
absolute & complete. -PomfrEt v, 
MoRiE Sc Imperial Bank of Canada, 
[1931] 2 W. W, R. 477 ; 3 D. L, R. 
557 ; 25 Altfi. L. R. 481. —CAN. 

d (p. 637) vii. .1— Wilson 

V. Douglas, [1931] J D. L. R. 413 ; 8 
M. P. K. 84.— CAN. 

4 (p. 637) vlli. .P- OURLET 

V. SiNSER, [1931] 3 W. W. K. 763 ; 45 
B. C. R. 20.— CAN. 

d (p. 037) ir. .1— Banquk 

Canadiennf. Nationalb V. Labinb & 
OOURTEMANCHE, [1933) 1 W. W. R. 
385 ; 2 D. L. R. 432.— CAN. 

d (p. OSn X. Sokol v. 

Pacific Forwarding Co.. Ltd., 
Rkitel Sc Royal Bank of Canada, 
(19331 3 W. W. R. 352.— CAN. 

d (p. 637) »l. .1— Garnish- 

ing proceedings before judgment are 
oiSraordlnory remedies Sc the statutory 
requirements must be strictly compiled 
with. 


Sect. 2(53 of County Ooimts Act, 
R. S. M., 1 91 3, provides that a garnish- 
ing order Sc summons may be Issued 
pending action when there is filed an 
affidavit “ ia one of the forms appro- 
priate to tho purpose In tho scheduie 
of forms.” In the present Instance 
the approjuiat© form was No. 27, 
which says : “ The said primary debtor 
is justly Sc truly Indobted ... to tho 

P rimary creditor In the sum of , . .** 
'ho affidavit ^vhieh was filed said : 
** The deft. Jm [ndohtcd to pjtf. in tho 
sum of $100 ” : -//dd ; tho omisHloii 
from the affidavit of tho words ” Justly 
& truly ” was a substantial variation 
from the statutory fonn ; Sc, tlioroforo, 
tho filing of said affidavit did not give 
the clerk of tho county ct. jurisdiction 
to issue the garnishee summons. — 
Haug V. Brown & B. Sc B. Transfer. 
[1934] ] W. W. Ti. 183; 2 D. L. R 
302. -CAN. 


d (p. 61)7 ) xii. — .]— Whore the 

affidavit in supriort of a ganilsheo 
summons does not sot out snfficlontly 
the nature of pllf.’s claim the summons 
will 1)0 set aside as Issued without 
jurisdiction. Such non-compliance 
with rule 048 1 h a fatal defect Sc cannot 
bo cured under rule 273.— Jonoah v. 
Pi.oTKiNR Sc Lion Refining Co. & 
Imperial Bank of Canada, fJ934] 2 
W. W. U. 142 : 3 D. L. Ji. 799.— CAN. 


d [p. 637) xiii. - .1 An 

affidavit on which a garnishing order 
beforo judgment is jsse. d which does 
not fitafe, as rocjulrod by soot. 3 of 
Af.taciiment of Debts Act, R, ,S, B. O., 
1936, that tho claim is ji.riily “due & 
owing ” is fatally clefeetivo. The 
omirision of tlu; woj-ds due A. owing ’* 
is not an Irregniurity whiclj ean be 
cured. *rhe use of tho words ” deft. Is 
Justly ludebtod ” does not m<Md, tho 
i-cquiremont that tho < laini must be 
Hwom irt os *' due Sc owing.*'- Brown 
V. Strickland, [1938] i w. W. R. 
399; 1 D. L. It. 785 ; 7 F. L. J. 

(Can.) 200.™ CAN. 


h (p. 637) f. TiTne for swearing.) 

— Tho fact that tho affidavit in support 
of a garnishee summons was sworn 
Iiefore tho action was begun, although 
on tho same day on which tho state- 
ment of claim was isHiied. la ground for 
Betting the garnishee summons aside. — 
McJ'abland V. Skvmoub, [19251 4 
D. L. R. 944 ; [1925] 3 W. W. R. 666 ; 
revsg.. [19251 4 D. L. R. 325 ; [1925] 
3 W. W, R. ^56.— CAN, 


h (p. 637) il. Made h^ore 

aeiion begun — Invalid.) — Neon Pro- 
ductts of Wester.v Canada, Ltd. v. 
Banoboft. [19361 2 W. W. R. 837 ; 
50 B. O. R. 81.— 4:jAN. 
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2188. Add. Annotations : — Consd. Bekstin v. Kom- 
severputj Bureau (Bank for Bussian Trade, 
Ltd.) (1932), 48 T. L. B. 678 ; Hirschhom v. 
Evans, [1938] 3 All E. B. 491. Refd. 
Bichardson v. Bichardson, [1927] P. 228 ; 
l^ouglass V. Lloyds Bank (1929), 34 Com. Cas. 
263 ; Lazard Bros. & Co. v. Banque Indus- 
trieUe de Moscou, Lazard Bros. & Co. v. 
Midland Bank, Ltd. (1931), 101 L. J. K. B. 
05 . 

2210a. Not necessary to make Judgment 

debtor a party.] — Lbvbne v. Maton (1907), 
51 Sol. .To. 532. 


2220a. Irregular service of notice of writ.} — 
Lazard Bros. & Co. v. MiDLAra Bank, Ltd., 
No. 2059a, ante. 

2236. Add. Annotation : — Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. B. 063. 

8236a. Of army agent.] — Attachment of the 

produce of the sale of a commission in the 
army, in the hands of the army agents, held 
ineffectual as against the lien & right of set-off 
of such agents & as against a prior equitable 
assignment. — Webster v. Webster (1862), 
31 Beav. 393 ; 31 L. J. Ch. 655 ; 8 Jur. N. S. 
1047 ; 10 W. B. 503 ; 64 E. B. 1191. 


PART V. SECT. 1, SUB-SECT. 6.— B. 

q i. .] — Service of a garDlhbee 

eumnionfl set aside, the copy served 
not having been a true copy. — 
Liveruant V. Capital Jobbers, Ltd., 
[19251 3 W. W. U. 719.— CAN. 

PART V. SECT. 1. SUB-SECT. 6.~ 

B. (a). 

2206 1. Claim by third party — Duty 
of court — liiffhis of third party.] — Held : 
when It Is suggested by the gamlBlieo 
on the return of an order nisi tor the 
attaebraont of a debt that there la a 
claim by a third person in respect of 
thatdebt'the justices should, lu accord- 
ance with Justices Act, ]9i6, s. 131, 
direct such third person to appear & 
state the nature & particulars of bis 
claim ; & whore such third person 

anpearH, & his claim Is disregarded by 
the Justices, ho has a right to he heard 
& Ip entitled to review an order of the 
justices as a person who feds 
aggrieved within sect, 150 of the aan. i 
Act, — H CNTT V. Balfour, (1928] V. L. K. 
488; [1928] Argus L. It. 313.— AUS. 

h I. Affidavit of denial — Cross- 

cxaminaiio7i on — What questions must 
be answered.] — Wilson v. Fleming 
(1900), 19 I». R. 203.— CAN, 

jj Attachment of Debts Act .] — 

There Is strong authority for holding 
that a garnishee has not the right to 
have a garnishee suniinons set aside 
on an application based merely on the 
ground that there is no debt duo from 
the garnishee to deft., since •‘Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining such an issue. — 
SiMONBON V. SIMON80N, 11928] 3 D. L. 
U.31; 11928] I W.W.R. 803; 22 Saak. 
L. R. 481.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

g Form of issue.] — An 

Issue directed In garnishee proceedings 
should be so framed as to dispose of 
the claims of all the claimants.— 
Dominion Bank v, R. P. Clark & 
Co. (Vancouver), Ltd. " a Trustee 
(1933), 40 B. C. R. 480.~CAN. 

■p. Onus of proo/, ]— Adolph r. 
Hilton & Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R. 119.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 

t 1. Jurisdiction of district court 

judge to set aside.] — Habinovitcu v. 
Wist, [11)271 3 D. L. R. 892; [1927] 
2 W. W. K. 673 ; 21 Sask. L. R. 582.— 

CAN. 

8t. Debt not liable io be gamiahecd — 
Indian Act, It. S. C., 1906, as. 99, 102.] 
— Armstrong Growers' Assocn. v. 
Harris, [19341 1 D. L. R. 1043; 1 
W. W. K. 729 : 33 U. C. R. 285.— CAN. 

sv. Error in form.] — Armstrong 
Growers’ Assocn. v. HAittiis. [1924] 
1 1). L. II. 1043 ; 1 W. W. R. 729 ; 
33 B. C. R. 285.— CAN. 

8W. IVho nmy apply.] — A “ person 
claiming to bo Interested In the money 
attached,” within Attaohment of 
Debts Act, 11. S. S. 1920 (o. 59). s. 7, 
Is some person, other than pltf., deft, 
or garnishee, who claims some interest 
In the money att>ached by the gamlsbee 


Buramona. — P ontius v. Smith & Con- 
naughty, [19251 3 I>. L. R. 513 ; 
[1925] 2 W. W. R. 293 ; 19 Bask. L. R. 
497.— CAJi. 

sy. .1 — Boyd & Elgie v. Kersey 

(B. C.). [19271 2 D. L. R. 679; [19271 1 
W. W. R. 665: 38 B.C. R. 342.— CAN. 

az. .] — Rawlyk V. Burdega, 

Melnyk & Kostiuk, [1938] 1 W. W. R. 
464 ; 7 F. L. J. (Can.) 278.— CAN. 

«d. Application to set aside — Necessity 
for appearance.] — Where a deft, has not 
entered an appearance In the action ho 
la not entitled to- move to have an 
attaching order obtained by pltf. set 
aside, if deft, haa so moved without 
having appeared the objection to his 
right to do 80 cannot be cured by a sub- 
Bcquent entry of appearance. — Mc- 
Donald V. Cocos Island Treasures, 
Ltd., [1933] 1 W. W. R. 189; 46 B. C. 
R. 360.— CAN. 

PART V.SECT. 1, SUB-SECT. 6.— C. (c). 

so. Money paid into court — Qamdshee 
summons set aside — Second summons — 
Payment out.] — SecuriTv Ltt.mber (Jo., 
Ltd. V. llOLicK & Rolick Plaxtn, 
[1937] 2 W. W. R. 394.— CAN. 

PART V. SECT. 1, SUB-SECT. 7. 

8 i. Against execxdion by sheriff.] 

— The service of an attaching summons, 
although not a transfer of the debt, 
creates a charge on it in favour of the 
attaching creditor which is not taken 
away by the subsequent receipt of 
vTlts of execution by the sheriff. — 
R. B. Anderson & Son v. Dawber, 22 
B. C#R. 218.— CAN. 

t i. Against prior assignment — 
Validity of assignment — Trial of issue 
to determine — F*ower to order .] — Paquet 
C o., Ltd. v. Wiese & Krant (Alta.), 
[1927] 1 W. W. R. 685.— CAN. 

t li. Creditors Relief Act, R. S. 

R. C., 1924 (c. 59),]— Vernon Hard- 
ware Co. V. Reid & Reinhard (B. C.), 
[19271 2 W. W. R. 117.— CAN. 

b 1. .1 — Sect. 2a of Builders’ 

& Workmen’s Act, U. S. M., 1913, 
added thereto by 1932 (o. 21), a. 1, 
does not apply to moneys merely 
owing to & not yet ” received ” by 
the contractor. — (Jastelein v. Boux. 
[1934] 1 W. W. R. 772 ; 3 D. L. li, 
351 ; 42 Mon. L. 11. 97.— CAN. 

sm. Joint <€• several debt — Rights of 
creditor of individual debtor.] — Whore 
money ia levied under an execution 
with respect to a joint & several debt 
a creditor to whom one of said debtors 
ia individually indebted ia not entitled 
to share in its distribution under 
Credit-ora’ Relief Act. R. S. A., 1922, 
except as to the surplus, if any, which 
remains after the money has been 
applied In satisfaction of said debt. — 
Donaohite V. Canadian Bank of 
Commerce (Alta.), [19291 4 D. L. R. 
640 ; 3 W. W. R. 109.— CAN. 

sa. Of garnishing creditors — Amend- 
ment of summons — Power of coitrf.}— 
K., an administrator, had in hia hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
8ununons> In which K. was described 
simply as ** K.” T., another creditor, 
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then served a similar summons on K., 
In which K. was described as ” adminis- 
trator of the estate.” The judge 
amended J.’s summons by adding 
” administrator of the estate ” ; — 
Held : the judge had no power to give 
retroactive effect to the amendment, 
& thus rive J. priority of T. on the 
basis of nis earlier service. — Turville 
V. Malloy, [19291 3 D. L. R. 25 ; 63 
O. L. R. 612.— CAN. 

sb. Against wage-earners — Effect of 
Creditors* Relief Act, R. S. A., 1922.] — 
Creditors’ Relief Act, R. S. A., 1922, 
8. 5 (14), which rives priority to 
persons who ” at the time of the 
seizure by the sheriff,” or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority with respect to 
moneys which the sheriff received by 
virtue of garnishee proceedings. — 
Linton v. I’lannioan, [1929] 3 

1). L. R. 911 ; 1 W. W. R. 921 ; 24 
Alta. L. R. 27 ; revg., [1929] 1 W. W. R. 
495.— CAN. 

so. Priority of equitable assignee — 
Over subscqueyit garnishor.] — M. made 
an arrangement with an auctioneer to 
Hcll her chattels on Nov. 27, 1929. 
Before that date she gave to a creditor 
a letter addressed to the auctioneer 
asking him to pay to the creditor a 
specilied sum of money out of the pro- 
ceeds of the sale to be held on Nov. 27. 
By the same document M. purported 
to assign to the creditor the spocitied 
sum out of the proceeds of the sale. 
She gave similar documents to other 
creditors & all were delivered to the 
auctioneer before the day of the sale : 
— Held : these docunicats were valid 
equltablo assignments ; the subjoct- 
inatter of the assignrnonts w’as assign - 
al)lo in that way ; & the claims of the 
assignees were paramount to the claims 
of pltfs. in four Division Ct. actions, 
who sought to garnish the proceeds of 
the sale in the hands of the auctioneer 
garnishee. — Uxbridge Hardware Co. 

V. Murselman, [19311 1 D. L. R. 857 ; 
66 O. L. H. 435.— CAN. 

sm. Against assignee of hook debts.] — 
A customer mode a general assignment 
of book debts to his bank, the customer 
continuing to get In & deal with debts 
until default or notice by tlie bank. 
A judgment creditor then garnished 
one book debt : — Held : the bank could 
not get priority by giving notice of the 
assignment, slnoe this wa.s in the nature 
of a floating charge. — Great Laker 
Petroleum Co. v. Border Cities 
Oil, Ltd., [1934] 2 D. L. R. 743; 
O. R. 244.— CAN. ^ 

PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. .] — Brethour v, 

Taylor & Bank of Montreal (B. C.), 
[1927] 3 W. W. R. 166.— CAN. 

2242 Hi. After notice of 

assignment of Foulds t>. 

Chambers (1890), 11 Mon. L. R. 300. — 
CAN. 

sd. By judgment debtor — To 

sheriff.] — Held : payment by the judg- 
ment debtor to the sheriff of the amount 
of the execution did not entitle him 
to have the garnishees discharged. — 
Kolbga V. Genser (Man.) (1912), 22 

W. L. R. 197 ; 6 D. L. R. 188.— CAN. 
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2278. After this case add : — 

See, generally. Infants, VoL XXVIII., pp. 
234-236. 

2279. Add, Annotation : — Refd. 0. L. v. C. P. W.. 
[1928] P. 223. 

2280. Add, Annotation : — Refd. C. L. v, C. P. W.. 
[1928] P. 223. 

2295a. Private company.] — P enton v. East 

(1910), Y. S. 0. P. 

2311a. Stock held In trust for debtor — Debtor 
having discretionary trust as to part of fund.] — 
A testator by his will directed that certain 
stock should stand in the names of his exors., 
& the dividends should be paid to G., during 
his life, & on his death to E., his widow, 
“ she to lay it out for the good of his children,” 

6 that when the youngest child should come 
of age, the fund should be sold out & divided 
amongst the children. In an action in which 
E., after the death of G., was a deft.: — 
Held : an order might be made under 
Judgments Act, 1838 (c. 110), ss. 14, 15, for 
charging ” so much of the dividends as were 
payable to E. fo’ her own use &; benefit.” — 
Fowler v, Chulchill (1843), 11 M. & W. 
67 ; 2 Dowl. N. S. 562 ; 12 L. J. Ex. 230 ; 

7 Jur. 150 ; 152 E. R. 714. 

Annotation : — Consd. South Wcfitern liOati & Discount Co. 
V, Uobortaon (1881), 8 Q. B. D. 17. 

2335. Add, Citation : — ” auh nom. Re IIutcuinson, 
Ex p, Hutchinson (1885), 10 Q. B, I). 215. 
2360. After the word Held** add ” (Erle, J., 
diss,) ” 

Annotations : — For the annotatiovr' ir. the 
original volume substitute as follows . — 
Annotations : — Dbtd. lioavan r. Oxford (185G), G Do (i, A. 
& G.507. I prefer the oidniou of Eulic, J., to that of t ic 
other three judges (Turntou, L.J.). N.F. Kindcrley v. 
Jervis (185G). 22 Boav. 1; Seott v. Hasdiiigs 
4 K. & J. (i33. Consd. NiehollH w. fjosewarno (185!)), 
G O. B. N. S. 480, N.F. Benliani v. Koare- (18GI), 1 John. 
& n. G85. Dbtd. Pickering i>. Ilfracoml)e Uy. (18(»8), 
L. 11. 3 C. P. 235 ; Robinson v. Nesbitt (I8G.S), L. Jt. 3 
C. P. 2G4. The opinion of the majority of tiie ct. in that 


case ia no longer law (Bovill, O.J.). N.F. Gill tJ. Con- 
tinental Union Gas Co. (1872), L. R. 7 Exoh. 332. Dbtd. 
Punohard r. Tomkins (1882), 31 W. R, 286. The case of 
Watts V. Porter la itself unsound law, but Erle. J.*fl 
ooustruotlon of Judgments Act, 1838 (c. 110), Is now hold 
to be the law (Chii'TY, J.). N.F. lie General Hortionltural 
Co., Exv. Whitehouso (18S6), 32 Ch, D. 612 ; He Leavesley, 
MSOn 2 Ch. 1 ; Vacuum Oil Co. r. Ellis, [1914] 1 K. B. 
G93. Reid. Hlrsoh r. Coates (1856), 18 0. B. 767 ; Croft 
e. Liiinley (1858), 6 U. L. Cas. 672 ; Baker v. Tynto 
(1860), 2 E. <te E. 897. Mentd. Whistler V. Forster (1863), 
14 C. B. N. S. 248. 

2430a. .] — 5 Viet. c. 6, s. 4, con- 

ferred on the ct. no new summary jurisdiction 
with respect to granting injunctions ; but 
the remedy provided thereby was intended 
only for limited & interim purposes, viz. to 
protect stock until tiio party liaving a claim 
to it can have# time to assort that churn by 
bill. II. obtained a restraining order under 
the above statute on May 30, but ho neglected 
to file a bill. Upon motion made .Tune 30 to 
discharge tlio ordtu* : — Held : thci ord(»r could 
not stand without a bill filed ; & althougli the 
ct. had power to conlinuo tlie order until a 
bill should be filed, yi‘t t hat this was not, by 
reason of II. ’s delay in filing a bill, a i)roper 
case for the exercise of such power . — Rc 
Suisse (1842), 0 Jur. 507, 054. 

2436. Add, Citation Madd. it G. 1.” 

2438a. Beneficial owner.] — A cestui 

que trust or equitable mtgee. of shares who is 
entitled to restraui a transfer can apply to 
the High Ct. under C’t. of Oiiancery Act,, 
1841 (c. 5), 8. 4, it H. S. 0., Ord. 40, for an 
<^>rdcr restraining the co. from allowing a 
transfer to bo made, c't tliis appears to me to 
be his only remedy wbery* he ts not iiirnself a 
transferee, & as sue!) ontithtd to bo registered 
as a shareholder (Lindli-jy, Ij.J.). — SocifST^: 
Gi5:n^3iale De Paris v. Tramways Union Co.^ 
Ltd. (1884), 14 Q. B. I). 121; 54 I.. J. Q. B. 
177; 52 L. T. 912 C. A.; affd. on other 
groundsy sub nom. Socii^jTf^: Gj':ni<:rale I)e 
ih\HT9 V. Walker (1885). jl App. Cas. 20, 
H. L. 


f JHniribution— -Under 

Creditors Tielief Act.] — Ward (Roni'in) 
& Co., Ltp. WiRSON (1907), 7 

W. L. R. 37 ; 13 B. C. Pw. 273.- CAN. 

f ii. Deduction of solicitor's 

fee.] — There Is no authority for the 
deduction of a solr.’s fee wlieii a 
garnishee in a county ct. action jiays 
the garnished money into ct. — 
Sequin v. Randall & Dominion 
Bank, [1933] 3 VV. W. R. G75.— CAN, 
b1. Discontinuance of action.] — Upon 
discorflinuanco of an action tlu; 
garnishment proceedings therein nuto- 
matically terminate. — International 
Petroleum & Land Trading Co.. 
Ltd. V. Ross & Royal Bank ok 
Canada, Aldous v. Ross & Royal 
Bank of Canada, Williams, Manson, 
Brown & Harvey, (1933] 3 W. W. R. 
648.— CAN. 

PART V. SECT. 2, SUB-SECT. 5.— A. 

2289 i. Fund in court — Paid under 
tjamxahee proceedings .] — I^at v. Hitch - 
COCK, Jonah v, Hitchcock, [1926J 3 
D, L. R. 1142.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— A. 

le. Costs of obtaining orders — 
On winding-up of company — By 
whom payable. ] — Re Sask atchew a n 
Co-operative Elevator Co., Ltd.. 
Davidson v. Swanson (S.), 119281 2 
W. W. R. 256. — CAN. 

PART V. SECT. 3. SUB-SECT. 2.— D. 

2393 i. Right of assignor to fund.] — 
Re Davidson & Smith, Ex p. Loniion 
Guarantee & Accident Ckj., [1925] 

2 D. L. R. 433.— CAN. 


PART V. SECT. 3. SUB-SECT. 4. 

e i. (Jompensoiion for dependants 

of deveatud v'orkmfin .] — Money paid 
into ct. ap compciiHarlon Jue to the 
dcpciidanifl of a deceased workman 
under the WorkmenV (?oinpc;np<atinn 
Act, 192.'i, Is not Hubjoct to arrcnit- 
UKMit. — William Baird & (Jo., Ltd. 
V. CamI'BELL, fl92SJ a. C. 314.— SCOT. 

PART V. SECT. 3, SUB-SECT. 0. 

sf. Order obtained withwit notice of 
prior assigmnent — Notice of assignment 
entrred in acrountnnVs offtxe .] — (Jot- 
TINQIIAM V. (JOTIT.QHAM (1886), il 
O. It. 291.— CAN. 

PART V. SECT. 5. SUB-SECT. 1. 

2448 i. Not execulion but eguitable 
relief.] — Kriuitnblo execution Ih a riumriH 
of freeing exigible ai^ctn from Impedi- 
ments in the way of eveciitiou 
rcacldng them when such irripediments 
prevent them from being taken in 
the ordinary course ; it will not be 
awarded nnlese it is roasonabiy clear 
that benefit will bo derived from tin' 
apjmlntrnent of a ro<'eiver.--yi hand 
V. Beal, (1923) 3 I). L. R. 1141 ; 52 
O. L. R. 208.— CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

sg. Of master.] — The rnanter of the 
High Ct. has no Jurisdiction to 
niako an order appointing a receiver 
by way of enuitahlo execution. — 
Baird v. Murruy, (1928J I. K. 125. — 
IR. 

gh. Effect of County Courts Act, 
R. S. M., 191 3, 8. 57.) — Undorthe above 
sect, county ct. Judges in Manitoba 
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iiav<i no jiiri.sdiotioii to make an order 
for the aT*poiiil,nKod of a receiver If 
the ortler in ellee.t, an injunction 
against deft, restraining 1dm from 
receiving tlie irmneys tliereln referred 
to. — M('F aulane. V, FuANia.iN, [1924J 
3 D. L. U. GOr, ; 2 W. W. It. 1036; 
31 Man. L. 11. 293 — CAN. 

bJ. Action com rncnrnf in one judicial 
district— A jfpfflntment of n et iver—Dimi 
in another d/.sfrIcL]- - i v j i rnational 
IlAitvii^TER (Jo.. Ltd. V. Kirk, (1928] 
1 W. W. R. 303 ; 22 Sm k. L. R. 485.— 
CAN. 

»k. Priypcrly outside jurisdiction.] — 
^J’ho Calcutta High Ct. on its original 
side can. In a proper case, appoint 
a receiver of property outside Its 
territorial JiirlsflJcUon In execution 
of a money de3erco. — Pramatiianath 
Malta v. Low Sc Co. (1929), I. L. R. 
57 Calc. 904.— IND. 

PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 

2453 V. .] — A pltf. who bolds 

a Judgment on which ho is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take poHsesslon 
of the goods, inu.st show (in.fxr alia) 
that he is entitled to have the goods 
seized, but that it is iriiposslhle owing 
to some impediment in law of deft.’s 
interest. — L anqh'iaif r. Squirrell, 
(1924] 2 D.L.R. 930 : [1 924] 1 W.W. R, 
12G5 ; 18 Hask. L. R. 250.— CAN. 

2453 vi. The appointment 

of a receiver by way of equitable 
execution will not os a general rule 
be made, unless there exists some 
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2454. Add. Annotation : — Reid. Ideal Films v. 

Richards, [1927] 1 K. B. 374. 

2468. Add. Annotation : — Reid. Re Bueb, [1927] 
W, N. 299. 

2466. Add. Annotation : — Reid. Be Bueb, [1927] 
W. N. 299. 


Part VI. — Discovery 

2547a. On loreign debtor — Temporarily with 

[1928] V 


2502. Add. Annotation: — ^Reld* Ideal Films e. 
Richards, [1927] 1 K. B. 374. 

2526. Add. Annotation : — ^RelcU Guatemala (Re- 
publica de) v. Nunez (1926), 96 L. J. K. B. 
965. 


in Aid of Execution. 

n Jurisdlotion — ^Form ol order.] — ^PitacTicE Noth, 
. N. 209. 


speolal diflaoulty or legal Impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v. Kritzwiber, 11924] 3 
D. L. R. 696 ; [1924] 2 W. W. R. 760.— 
GAN. 

2468 vil. .1 — Before a receiver 

by way of equitable execution can 
be appointed, there must be a legal 
right m the creditor to be paid out of 
the particular asset, which he cannot 
reach unless aided bv the ct. : but 
the creditor cannot by this prooesa 
roach a kind of asset not exigible 
under legal execution. — E aton v. 
Brant (1924), 65 O. L. R. 346.— CAN. 

2468 viii. .] — Thomson w. Oubh- 

Il^Q (1889), 30 O. R. 123.— CAN. 

2463 lx, .] — Nova Sootia Min- 
ing Oo. V. Qrebner (1898), 31 N. S. R. 
.(12 R.. & G.) 189.-^AN. 

2468 X. .] — A receiver will »,ot 

be appointed by way ol equitable 
execution with respect to property 
which is capable of being reached by 
way of ordinary legal process, tmleas 
the ot. is satlsilod that there are special 
circumstances which would justly 
entitle applt. to such relief. — M kn- 
nonite mutuai* Fire Insurance Co. 

V. Heinrichs & Heinrichs, [1932] 1 

W. W. R. 218.— CAN. 

•1. Whether granted as of right.]-— 
It is erroneous to assume that because 
property of a Judraent debtor is not 
liable to the ordinary processes of 
execution, the judgment creditor must 
be able successfully to inToke the 
equitable jurisdiction of the ct. to 
obtain roaiisation of the property. — 
Matthewson V, Strkdtokk, [1924] 
3 D. L. It. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 3.— 
A. (b). 

•m. Property exempt from seieure — 
Homestead.] — A judgment creditor 
oannot have equitable execution with 
respect to property which could not be 
taken under execution at law if the 
debtor had the legal. Instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor’s equitable 
interest in land whlob Is bis homestead, 
where homesteads are made exempt 
from seizure under a writ of execution. 
— Stoehr & McPherson v. Morgan 
(S ask.), (19291 4 V. L. R. 301 ; 2 
W. W. R. 677.— CAN. 

PART V. SECT. 6, SUB-SECT. 8.— C. 

2490 il. — — .] — ^The ot. has no Juris- 
diction to enforce payment of a judg- 
ment debt by appointing a receiver of 
the future oarmugs of the judgment 
debtor. — S impson v. Simpson (1934), 
49 B. O. R. 288.— CAN. 

ni. Legal estate in remainder.] — A 
vested Interest in land subject to 
another person ’sjife estate does not 
constitute a sufficient present interest 
in land to justify the appointinent of 
a receiver with a view to realisation. — 
Matthewson v. Stredioki^ [1924] 8 
D. L. R. 1085; 2 W. W. R. 1099.— 
CAN. 


q I, .1 — Barnes v. Sharpe, 

[19241 2 D. L. R. 1119 2 W. W R. 

462.— CAN. 

sp. Idcenae .] — ^An ordinary hotel 
lease con taining all the usual terms in 
favour of the lessor with respect to the 
license shows a primA fade Interest of 
the lessor in the license, which a Ot. 
of Equity will in a proper case protect 
by the Interlocutory appointment of a 
receiver. — Metropolitan Theatres, 
Ltd. V. Harris (1935), 35 S. R. N. S. W. 
228 ; 62 N. S. W. W. N. 68.— AUS. 

sr. Profits of hpicl.]— Pltfs. claimed 
to be entitled to possession of the land 
on which a hoteii was erected & also 
to the furniture In the hotel : — Held : 
an order appointing a receiver of the 
profits ol £he businoss should be sot 
aside, as under no ciroumstanoes could 
pltfs. be entitled to the profits arising 
from the business carried on by deft.— 
Clydesdale v. McManus, [1934] 
W. A. L. R. 89.— AUS. 


PART V, SECT. 6, SUB-SECT. 7. 

sw. SiUiscQuent execution liens — He- 
gistered before mortgage .] — Wheic a 
mtge. has been executed before 
execution liens wei’e filed against the 
jiroperty but rt^glstration bas been 
delayed for non-oomplianoe with statu- 
tory formalities until the excimtion 
liens have been registered, the mtge. 
has priority over the execution liens. — 
Larose V. white Packing Co., [1937] 
2 D. L. R. 765 ; O. U. 470.— CAN. 


PART VI. 

h i, .1 — Where an order 

under Rule 478 (1) for the examination 
of a judgment debtor orders his attend- 
ance for examination. It is not necessary 
to serve him with a subpoena under 
Rule 480 ; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. Bat 
if such ortler provides only that he be 
orally examined & does not order him 
to attend for examination or to produce 
his books or documents. It is then 
necessary to serve a subpoena to compel 
his attendance or to produce such 
books & documents as may be required, 
— Great West Life Assce. Co. v. 
Wright, [1928] 4 D.L.R. 144; [1928] 2 
W. W. R. 94 ; 22 Sask. L. R. 409.— CAN. 

s 1. Mortgagor — Although 

execution sfayed, J-Fbanoo-Belgium 
Investment Cto. t>. McNamara (Alta.), 
[1918] 2 W. W. R. 929.— CAN. 

3 1 , — Order made for 

examination, where it was disclosed 
that judgment debtor had purchased 
& put in his wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes. — B eau Monde Ladies' Tailor- 
ing Co. r. Garrett, [19251 3 D. L. R. 
957 ; 57 O. L. R. 256,— CAN. 

1 ^ ii. Mother-in-law of judgment 

debtor.] — Order made for examination, 
where it was disclosed that judgment 
debtor had mode payments to his 
mother-in-law of sums which It was 
alleged she had lent him. — Beau 
Monde Ladies’ Tmwbwg Oo. e. 
Garrett, [1925) 3 I>, L« 957 : 67 
O. L. R. 266.^AN. 
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b 1. Transferee of land in another 

Province.] — CJruoiblb Steel Co. v. 
Ffolkbs (1912), 21 O. W. R. 302 ; 
3 O. W. N. 750 ; 1 D. L. R. 381.— CAN. 

2552 i. Nature of examination.}^ 
The questions should be limited to the 
scope of the order for examination. — 
Flanagan v. England, [1926] 3 

D. L. R. 360 ; [1926) 2 W. W. R, 428 ; 
20 Sask. L. R. 579.— CAN. 

2662 li. Judgment on contract 

readjusting earlier contracts.] — On 
exa^natlon for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 
property & ms dealings with It prior 
to the date of the contract sued on, 
where It Is shown, even by evidence 
adduced on an application to a judge 
to compel debtor to answer the 
questions, that the contract had 
replaced earlier oontriffete between the 
same parties & was merely a readjust- 
ment of a liability incurred prior to 
its date.— Standard Trust Co. v. 
Walter, [1926] 1 D. L. R. 86 ; [1926] 
1 W. W. R. 16 ; 22 Alta. L. R. 176.— 
CAN. 

■t. liefusal to attend.] — ■ TL. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
In r. 480. — Saskatoon Hardware 
Co. V. McManus, [1924] S D. L. R. 
344 ; 2 W. W. R. 809.— CAN. 

sz, Non-attendance on previous 

day waived .] — Where non -attendance 
on the day fixed by an order for deft.’B 
attendance for examination as a judg- 
ment debtor Is waived by pltf., deft, 
oannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order being spent. — 
Hyatt v. Owens, [1927] 3 1), L. R. 
663 ; 60 O. L. R. 489.— CAN. 

■a. Scope of examination — Evidence 
admissible, as proof of abUitv to pay.}— 
On an application under Klng*f» Bench 
Act, s. 51 (a>, the ct. has no juiisdJctlon 
to adjudicate upon the question of a 
fraudulent conveyance, yet the oir- 
oumstanoes nnder which the debtor 
has transferred his property may be 
considered for the purpose of assisting 
the ot. in ooncludJng whether the 
debtor’s failure to pay his debts was 
due to inability or unwillingn^ 

— Bell v. Long, [19281 3 W. W. R^ 
208.— CAN. 

sb. What be shetm.] — Under 

Alberta, rule 634, it Is not neoessary 
for a Judgment creditor applying to 
the clerk of the ot. for an appointment 
for the examination of the judgment 
debtor to show that the judgment is 
still unsatisfied or that an execution 
has been returned by the sheriff nuUa 
bona ; nor is he required to obtain a 
judge’s order' for the appointment.— 
Conway’s, Ltd. v. Ryan, [1929] 8 
D. L. R. 292 ; 2 W. W. R. 80 ; 24 
Alta. L, R. 124.— CAN. 

sd. Disobedience to order — Conienwt 
o/courf.]— S tandard Bake of Canada 
& Canadian Bane or Oommbrob n. 
Raby (Alta.), {19291 3 W. W. R. 746. 
—CAN. 
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EVIDENCE. 


Part I. — General Principles. 


4. Add* Annotation : — Refd. Butcher Wetherly 
& Co. V. Norman, [1934] 1 K. B. 476. 

31a. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
m evidence. — B uxton v. Gumming (1927), 71 
Sol. Jo. 232. 

37. Add, Annotaiiona: — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. K. 39. 
Purkis V, Walthamstow Borough Council 
(1934), 151 L. T. 30. 

66. Add, Annotations : — Consd. Winnipeg Elec- 
tric Co. V, Geel (1932), 48 T. L. R. C57. Refd. 
Jones V, Great Western Ry. Co. (1930). 47 
T. L. R. 39 ; Place v, Searle, [1932] 2 K. B. 

497. 

56a. .] — At the close of pltf.’s ca.se. deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which thi‘ 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before .Evidence is 
left to the jury there is a preliminary questioa 
for the judge, not whether there is literady 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. — Giblin v , McMulurn (1809), 
L. R. 2 P. C. 317 ; 5 Moo. P. C. C. N. 8. 434 ; 
38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
446 ; 16 B. R. 678, P. C. 

55b. .] — Where pltf. has closed his evidence, <fc 

the judge who tries the case is of opinion that 
there is no case to go to the jury, lie ought 
to direct accordingly. — D aniel v. Metko- 
POLITAN Ry. Co. (1871), L. R. 5 IJ. L. 45 ; 
40 L. J. C. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708; 20 W. R. 37, H. L. 

Annotation: — Beld. WilUams v. G. W. Ry. (1874), L. R. 

9 Exeb. 167. 

55c. Power of Judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, <te the jury, 
having heard the whole case, disagreed ; — 
Held : the judge was entitled to enter judg- 
ment for deft. — P eters v. Perry & Co. 
(1894), 10 T. L. R. 366. 

Annotation .•--OonBd. Skeat© t>. Slaters, [1914] 2 K. B. 429. 


65d. .] — Shears a Mendeloff (1914), 

30 T. L. R. 342. 


55e. ,] — In an action tried with a jury 

the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground ^ also upon 
tlie ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if iipon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
asidci as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that ther(? is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling &; to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft. — 8keate v, Hlatehs, 
Ltd., 1 1914] 2 K. B. 429 ; 83 L. 3,K, B. 076 ; 
no L. T. 604 ; 30 T. L. R. 290, C. A. 


innolalvms: — As to (1) Oonsd. Wiut^^rbotham, Gurney v. 
Snaborp & Oox, [191 8 J 1 K, B. 026. Be!d. Everett t?. 
GrimthH, [19211 1 A. G. 631. As (2) ReW. Cooko v. 
VVllHon (I9ir»), 86 L. J. K. B. 888 ; Plaoo v, Senrlo, [1932] 
2 K. B. 497. Grnrrally, Refd. (lafioolKno v. GaHcoigrrio 
(1917), 87 L. J. K. B. 33.3 ; Ot'okor v. Crokor (1932), 48 
T. L. R. 697. 

57. Add. Annotation: — Refd. Jones v. Great 

Western Ry. (’o. (1930), 47 T. L. R. 39. 

58. Add. Annoiaiion : — Refd. Jones v. Great 

Western Ry. Co. (1930). 47 T. I.. R. 39. 

59 a, :] — Giblin v . McMullen, No. 55a, 

ante. 


77. The names of the parties should be reversed 
in each court. 


80. Add. Annotation : — As to (1) Refd. Jle Davy, 
[1936] P. 1. 

101. Add. Annotation: — Folld. Isaacs v. Cook, 
[1926] 2 K, B. 391. 

116. Add. Annotation Retd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

117. Add, Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1920), 95 
L. J. P. 145. 


PART L SECT. 1. 

1 1. CivQ db criminal trials di8‘ 
tinffuished .] — Where the question to 
be detcuninined in a oivll action is 
whether or not a oriminal offence has 
been oommltted, but this question 
dots not arise direotlr npon the 
pleadings, the ot., in deoiding whether 
or not an oflenoe has been committed, 
should apply the ordinary civil rule 
SB to the s^denoy of proof, Sc not 
the role whiob prevails in a ct. of 


criminal jurisdiction that the ct. must 
be satisfied beyOnd reasonable doubt 
that the crime alleged has been com- 
mitted. — Motchall V. Massoud, 
[1926] V. L. R. 273 ; [1926] Argus 
L R. 271.— AUS. 

PART I. SECT. 3, SUB-SECT. 1. 

6 iv. J — (Consolidated Wafkb 

Co., Ltd. e. Intbrnational CJone Oo., 
Ltd., [19201 4 D. L. R. 74 ; 59 0. L. R. 
206.— CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

56 ix. .] — Robinhon v. Assini- 

BOIA Town, [1927] 3 I). L. R. 514; 
[19271 2 W. W. R. 499 ; 21 Bask. L. R. 
658.*~“CAfl. 


n i. .]— Dob d, Pbtit v. Rbnabd 

(1860), 6 U. O. R. 601.— CAN. 


n ii. — Montreal Trust Oo. v. 

Canadian Pacific Rt. Oo., [1927] 4 
D. L. R. 873 ; 61 O. L. R. 137.— CAN. 


1 



Uases 155— 311a, 


H/NGLISH AND JiMPIRE DIGEST SUPPLEMENT. 


165. Add, Annotatiom : — Distd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. The Kite, [1933] P. 154. Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
290; McGowan v. Stott (1923), 99 L. J. 
K. B. 357, n. 

198a. Replevin.] — In replevin, if there be 

any affirmative issue on pltf.gr he is entitled 
to begin. — Curtis v, Wheeler (1830), 
Mood. & M. 493 ; 4 0. & P. 190 ; 172 E. R. 
068, N. P. 

198b. .] — In replevin there was a 

cognisance for rent in arrear. To this there 
were two pleas, the one stating that a certain 
agreement had been entered into between 
the landlord & tenant, & that the tenant 
was subsequently induced by the landlord 
to enter into another agreement, which 
second agreement was the demise in the 
cognisance mentioned ; & that this latter 

agreement had been abandoned by mutual 


consent before any rent became due. The 
other plea was similar, except, that it averred 
that the tenant was induced to enter into 
the second agreement by fraud. Replication 
to the one, denying the abandonment ; & to 
the other, denying the fraud : — Held : on 
these pleadings, pltf. had the right to begin. — 
Williams v, Thomas (1830), 4 C. & P. 234 ; 
172 E. R. 684, N. P. 

198c. .] — In replevin any issue in which 

the affirmative is on pltf. gives him the right 
to begin. — James v. Salter (1835), 1 Mood. 
& R. 501, N. P. 

220a. One counsel on each side to be heard.] — 

Only one counsel on each side is to be heard 
on the claim of right to begin, & the counsel 
for deft, has the right to reply. — Rawlins v, 
Desborough (1837), 2 Mood. & R. 70. 

227. Add. Annotation : — Refd. Hemiman v. Smith, 
[1038] A. C. 305. 

288. Add. Annotation : — Refd. Davy v. A.-G. 
(1934), 60 T. L. R. 588. 


Part II. — Admissibility of Evidence. 


301a. Effect of letter written by plaintiff’s solicitor.] 
— A hotter written by pltf.’s attorney, 
demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not incluued in the bill so 
inclosed. — Short v. Edwards (1795), 1 Esp. 
373 ; 170 E. R. 390. N. P. 

311a. Murder of employer — Books with false 

entries on which commission payable to 
employee found by body.] — Applt. was in- 
dicted for tive murder of his employer, whose 
dead body was found in the latter’s locked 


garage. Evidence was given {inter alia) 
that on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which nad contained entries or 
impressions of fictitious orders showing that 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt. ’s employer, & the 
leaves had been torn out. Evidence was also 
given that in the garage there was found a 
letter written to applt. by his employer & 
making an appointment. This letter was 
found open & crumpled, but it was not 


PART I. SECT. 6, SUB-SECT. 1.-— A. 

119 XXV. Payment.] — Brond- 

SON V. Noutiioravks (Saak.), [1925] 
3 W. W. H. 450.— CAN. 

119 xxvl. Loan not f'epaid .] — 

To estRljliah a claim for money lent 
pltf. inuat alleKO & prove non-paytnmit. 
On the lioarint? of a complaint in a ct. 
of petty aoaaiona for money lent, evi- 
dence >vaa grlvon by deft, that ho had 
repaid the monev. by the com- 
plainant denying tihe repayment. The 
juaticoH, belm? miable to decide whether 
or not repayment of the loan had been 
made, alamiaaed the complaint : — 
Held : aa the complainant had not 
established his case, the jnstlcos wore 
right In dismissing the complaint. — 
Nku^on V. Campukll, 11928] V. L. R, 
364 ; [1928] Argns L. U. 221.— AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

q I. .] — Where practically 

all the correspondence between the 
parties save one letter, had boea 
laced In evidence : — Held : the way 
ad been opened, & the entire corre- 
sijondenoo was properly admissible. — 
JKaolics r. Canadian Bank of Com- 
MKKCK (1920). 47 N. B. R. 480.— CAN. 

266 ii. .1 — Where there was no 

unfairness to accused In admitting as 
evidence only a portion of a statement : 
— Held : the Judge was not boimd to 
admit the whole statement. — R, e, 
SoilwAliz, 11923) S. A. S. R. 347. — AUS. 

PART I. SECT. 8. 

tl. Evidence tendered after lienring 
tf* before, entry of formal judgment .] — 
While after a trial has been closed & 


oral judgment rendered the trial judge 
has jurisdiction to grant either party 
leave to adduce further evidence befoio 
the entry of fonnal judgment, yet this 
leave should never be given unless it 
Rccm.s imperative in the Intorests of 
justice that the case should be re- 
opened. — S aj.ks V. Caloary Stock 
Kxouanoe, [19311 3 W. W. R. 392.— 
CAN. 

PART II. SECT. 1. 

h (p. .54) f. Evidence of nbeence 

of previous accident.] — In an action for 
damages for injiirlos resulting from a 
fall sustained by the female pltf. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence .of the 
hotel manager that during the ten 
years ho hud been manager he had never 
hoiird of any accident at or complaint 
of the entrance in question was held 
admissible, — W ay v. Leland Hotel 
C o., Ltd., [1928] 2 D. L. R. 235 ; [1927] 
3 W. W. R. 224.— CAN. 

8g. 7n action for breach of coTvtract — 
CnrrfKpondence irrelevant to issue — 
Affecting conduct of parties before dt 
at trial.] — Bitrkard ^ Co„ Ltd. v. 
Waiilen (1928), 28 S. H. N. S. W. C07 ; 
45 N. S. W. W. N. 201.— AUS. 

8j. By consent — Evidence otherwise 
inadmissible.] — Kvldenoo not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were token to It, may be perfectly 
good evidence if admitted ^ the 
consent of the parties. — R adha KTishan 
tj. Kedar Natu (1924). I. L. R. 46 All. 
815,— IND. 

PART II. SECT, 3. SUB-SECT. 2.— A. 

306 Cfiratmstanoes of case.] — 


A promissory note was discounted 
with piivato funds advanced by a 
bank mantiger as ugent for the lender. 
In an action against the original maker 

another party, wlio sigiioci the note 
as a maker, at the request of the 
manager, before Its maturity, but 
several months after it was discounted, 
& while It was in the bank for collec- 
tion : — I/etd : evidence of the con- 
versation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of the geMce , — 
Rogers v. Weir (Alta.), [19271 4 
D. L. R. 445 ; [1927] 3 W. IV. 11. 177.— 
CAN. 

o I. Telephone conversation — 

Proof of authority of agent.] — Held: a 
telephone convemation was admissible, 
whei-e evidence existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation. — Be Drktfub (Lomfl) 8c 
South Australian Milling & Trad- 
ing Co., [1923] S. A. S. R.*75.— AUS. 

si. Telegrams — Between Civil Com- 
missioner At Mines Dept. — On request 
for canceUaiion of ccrti/icatc.}— Whore 
a request for the cancellation of a 
cortiflcato granted to the discoverer 
of diamonds is made by the holder, 
who knows that the consent of the 
Mines Dept, is necessary, telegrams 
which pass between the Civil Comr. to 
whom tho request is made & the Mines 
Dept, are admissible against the holder 
in subsequent legal proceedings in 
which tho cancellation is in issue as 
part of the res gestce. — Cape Coast 
EXPLORATION, Ltd. V. SCHOLTZ, [19321 
App. D. 50,— S.AF. 
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proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an alterc,ation 
had arisen & the applt. had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
must be affirmed. — R. v. Podmore (1930), 
46 T. L. R. 365; 22 Cr. App. Rep. 36, 
C. C. A. ^ 

311b. Charge by deposit of title-deeds— Memo- 
randum relating to charge.]— In an action in 
which pltfs., exors. of M., claimed that tliey 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called “ W.,” they sought to 
prove in support of them claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of “ W.” had been deposited 
to secure the sum of £300 with interest. Sc 
was also signed by M. & her sister E., which 
memorandum related the facts upon which 
pltfs. reHed to prove their claim Sc in wliich 
memorandum M. accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (I) it ought 
to be treated as i)art of the res (jester^ as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaction of her shr.ve w as a 
declaration against her proprietary in Cj rest 
& therefore was excepted from the rule agah st 
hearsay evidence. — Hompts v. Newman, 
[1931] 2 Ch. 112 ; 100 L. J. Ch, 281 ; 145 
L. T. 140. 


312. For “ Letters from agent — Forming part of 

contract " substitute Letters from 

agent — Forming part of contract.” 

In the cross-reference following this case, for 

After contract complete ” substitute 

« After contract complete.” 

343. Add, Ayinoiation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

348a. Public capacity.] — Evidence of T.’s acting 
as the deputy of the sherilT : — Held : sufficient 
primd facie of his appointment. — Faulkner 
V. Johnson (1843), 11 M. Sc W. 581 ; 1 Dow. 
& L. 346 ; 12 L. J. Ex. 433 ; 7 Jur. 584 ; 
152 E. R. 937. 

370. Add. Annotation : — Refd. Short v. Poole 
Oorpn. (1925), 42 T. L. R. 107. 

395. Add. Annotation : — Apld. Thompson v. 
London, Midland Sc Scottish Ry. (1929), 98 
L. J. K. B. 615. 

397. Add. A nnotations - As to (1) Refd. Koskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
692. As to (2) Refd. Tj’ Estrange v. Graucob. 
Ltd., [1934] 2 K. B. 391. 

417. Add. Citation 132 L. T. 229. 

421a. .] — Smith v. Wiikinr (LS33), 0 0. & P. 

180 ; 172 E. R. 1198, N. P. 

425. Add. Annotation ; " Refd. Port of London 
Authority v. Canvey IslaTid Comrs. (1931), 
101 L. J. Ch. 63. 

440. Add. Annotation : — Refd. A/S Rondal v, 
Arcos, Ltd.,' [1937] 3 All 15. R. 577. 

447. Add. Anyiotaiion : — Refd. lie Davy, [1935] 
P. 1. 

448. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director, [1935] A. 0. 
402. 


PART II. SECT, 3. SUB-SECT. 2.— 
D. (a). 

332 i. Accident — Statement inode ajicr 
accident.] — A Btatcmcnt explaining the 
circumstances of an accident, inado by 
deft.’s employee half an hour after- 
wards, Is not part of the res ffcstec, nor, 
in making: the statement, is the em- 
ployee acting within ttio scone of his 
employment so as to render nis state- 
ment admissible against his employer. 
— WisiiART V. Mason, [1931] N. O. U. 
630.— S. AF. 

1 i. Statement made by driver .] — 

An explanation made by the driver 
of a venlclo as to the circumstances In 
which Injury ha^ been cansed by tliat 
vehicle to another party is admissible 
in evidence in an action arising out 
of the injury If mode at, or very near, 
the time of the injury. — Hitch ins 
V. Umfolosi Co-operative Sugar 
Planters Assocn. (1929), 50 N. L. K. 
117.— S. AF. 

PART II. SECT. 3. SUB-SECT. 2.— 

D. (b). 

sn. Report by agent to principal .] — 
Held : a telegram & a letter dispatched 
shortly after a sale of goods by the 
seller’s agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
purpose of testing his credibility. — 
Gibson r. National Cash Register 
/jo.. tl925] S. C. 600.— SCOT. 

PART II. SECT. 3. SUB-SECT. 4.— A. 

1 1, ,] — Reap, had sued applt. In 

the ct. below for the return of certain 
sheep or their value. The evidence was 
that reap, had been losing sheep & that 


seeing sheep at a place near applt. 's 
kraal he collected a IJock In the pos- 
HCBsion of deft. & undertook certain 
experiments with tbeiii, in which tiie 
sheep behaved as though they belonge<l 
to resp. : — Held : the evidence of tho 
behaviour of tho sheep was not hear- 
say oviden<x) in relation to their 
identity & was odmlssiblo. — Pohwa r. 
Christie, [1934 J N. L. it. 178. — S. AF. 

PART II. SECT. 3, SUB-SECT. 6.— 0. 

r i. Of dcfcnOanl .] — In an action 

under Customs Act to recover unpaid 
customs duties Sc penal tJos //eW ; 
evidence of a conversation between 
deft. & a customs ofllclal subse(iuent 
to tho transactlonr in Issue was 
admisslbh*, sluce it tend(*d to show that 
deft, was again proposing to defraud 
the customs In proctlc vlly the same 
manner In which he was alleged to 
have done so In the case at l>ar. — R. 
r. Zizu Natanhon -^No. 1), [1927] 3 
D. L. II. 591 ; [19271 2 W. VV. R. 139 ; 
48 Can. Crlra. Cas. 194 ; ?! Bask. L. R. 
518.— CAN. 

PART II. SECT. 3. SUB-SECT. 8.— A. 

h f. Jndecent asmuU.} — In an 

action for damages for Indecent jtssanlt 
evidence of the general reputation for 
uuchastity of pltf. is admissible, but 
evideuoe of specific acts of Impropriety 
Is not. — Gross r. Brodrecht (1897), 
24 A. R. 087.— CAN. 

n I, .1 — Edwards v. Ottawa 

River Navigation Co. (1870), 39 
U. C. R. 204.— CAN. 

fo. Sparks from engine causing lire — 
Previous fires caused by engine,] — I/eld : 
admissible. — C anada CJentral Ry. 

3 


Co. V. McLaren (1883), 8 A. R. 504.— 

CAN. 

PART II. SECT. SUB-SECT. 1.— A. 

447 vil. .] — Before a statemont 

based on Information can amount to an 
admission of tho truth of that Informa- 
tion there must ]>o an expression by 
declarant affirming his own acc<?ptanoo 
of its tnith. — B i.acic: v. JJahdwell Sc 
CiLOECKLEU, [19351 2 W. W. R. 172. — 
CAN. 

447 vlil. .1 — Tlu girl tho subject 

of a charge for ill-treatri;r.nt of a State 
child gave evidence under cross- 
examination that she liad made a 
Btat.eraent to tho pollexi, but was not 
cross-examined by counsel for tho 
(1 of cnee as to sueb statement, nor was 
its production called for at that stage. 
Later a c.onstiii)le stated untler eross- 
examlnation that he had taken tho 
statement which w'us then caJic?d for. 
but tho jiolice magistrat/O ruled that 
it was privileged from production. 
On appeal on the ground of tho wrong- 
ful rejection of evidciux) : — Held : even 
If the document were not privileged, 
it could not have boon put In evideneo, 
both because counsel for the defence 
had not laid tho basis, by the cross- 
examination of the girl, for its admis- 
sion a,s an inconsistent statement, & 
also bocaiiHc the girl not being the 
complalnaut, her statement was not 
admissible as between the parties, & 
that, therefore, there had been no 
WToiigful rejection of evidence. — 
McXiblNTOCK V. Noffke, Exp. Noffke, 
I19:{7] Q. S. R. 73 ; 30 Q. J. P. R. 45.— 
AUS. 

466 lx. .] — Ivey v. Smith (1929). 

40 B. C. R. 475.— CAN. 



Oases 486a— 700. English and Emfib»> Digest Supplement. 


496a. Admission relating to cause o! accident] — 

Evidence of admissions made by a deceased 
man as to the cause of an accident which 
resulted in his death is admissible against his 
widow in an action by her under Fatal 
Accidents Act, 1846 (o. 93). — Makks v. 
Portsmouth Corpn. (1937), 167 L. T. 261. 

616. Add, Annotation : — As to (1) Dlstd. Marks v. 
Portsmouth Corpn. (1937), 167 L. T. 261. 

535a. Admissions ** without prejudice.’*] — At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been m^e by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made without prejudice,” & that the 
examination was inadmissible : — Held : the 
examination was inadmissible. — Scott Paper 
Co, V, Drayton Paperworks, Ltd. (1927), 44 
E. P. C. 151 ; on appeal, 44 R. P. C. 529, C. A. 

637. Add, Annotation : — Consd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L. R. 91. 

644. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1026), 42 T. L. R. 91. 

68aa. Admission by author — ^As to copyright.] — 
Falcon v. Famous Players Film Co., Ltd., 
, No. 624a, post. 

696. Add. Annotations : — Consr . Bevis v. Bevis, 
[1936] P. 86. Refd. Warren v. Warren, 
[1925] P. 107. 

684a. Agent of predecessor in title — Licensee of 
copyright.] — (1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 


On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first peorformed 
in Great Britain on a certain date A; at a 
certain place ; — Held : a copy of the letter 
of Sept. 22, 1898, the origi^ having been 
lost, wae admissible as evidence in a copy- 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.'s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result ; & (6) it 
constituted an admission by defts,’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Co., Ltd., [1926] 1 K. B. 393 ; 
96 L. J. K. B. 148 ; 134 L. T. 246 ; 42 T. L. R. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 660; 42 T. L. R. 666; 70 Sol. 
Jo. 756, 0. A. 

663.* Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

688 . Add. Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

700. Add. Annotation : — Consd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 


PART II. SECT. 4, SUB-SECT. 1.— C. 

ni. .]~~DBVBBERr, Hoop (1876)* 

10 N. B. R. (3 Pug.) ^OS.— CAN. 


PART II. SECT. 4, SUB-SECT. 2.— A* 

486 ii. .] — Admissions in olvl) 

oases should be oonsidored, mado use 
ol, & Interpreted In the same way as 
confessions In criminal oases. — R oqbrs 
V . Weir (Alta.), [1927] i D. L. R, 446 ; 
[1927] 3 W. W. R. 177.--CAN. 

486 ill. .] — ^Words or conduct 

amount to an admission rooeivable in 
evidence against a party If they dis- 
close an intention to alBrm or acknow- 
ledge the existence of a fact whatever 
be the party’s source of information or 
belief. Although the moaning of his 
words or conduct may depend upon 
the state of his knowledge, once that 
meaning appears & an intention is 
disclosed to assert or acknowledge the 
state of facts, its admissibility in 
eyidenoe as an admission is indo- 

f iendent of the party’s actual know- 
edM of the true facts. When ad- 
mitted in evidence, however, its pro- 
bative force must be determined by 
referenoe to the clrounistanoes in wbion 


it is mado St may depend alto^ther 
upon the party’s source of knowledge. 
— ^Lustre Hosiery, Ltd. v. York. 
(1936), 64 0. L. R. 134.— AUS. 


406 ll. V. Perkins 

(1828), Tay. 62.— CAN. 


PART II. SECT. 4. SUBJECT. 2.— 
O. ( 0 ) U. 

578 I. Admission bt/ cestui Que trust — 
As against trustee.)-— On a suit by the 
exor. of A. againi^ the exor. of A.*b 


%vifo for a declaration that at the time 
of her death the wife held certain land 
in trust for heiself & A. as tenants in 
common, evidence of a statement by 
the wife that she had executed a declar- 
ation of trust to that effect, but had 
done so under duress, was rejected. — 
Robinson v. Trustees Executors & 
Agency Co., Ltd., [19311 V. L. R. 369. 
— AUS. 

PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) 1. 

a i. Admission ai inq^i 

at which employer not represented.]— 
Muir v. Sarnia Bridge (3o., [1931 J 1 
D. L. R. 742 ; 66 O. L. R. 365.— CAN. 

c i. Admission in former pro- 

eteding. ] — By English law, which is by 
statute the law of evidence In Southern 
Rhodesia, statements made in evidence 
by an agent called by his principal in a 
suit to which the latter is a party will 
not in general bind the principal In a 
subsecuent action by a strsmger & are 
not admissible in evidence against the 
principal in such later action. — 
Rhodesian Oorpn., Ltd. v. Globe & 
I^HCENix Gold Mining Co., Ltd., 
[19341 A. D. 293.— S.AP. 

PART II. SECT. 4, SUB-SECT. 2.— 
O. (m) li. 

627 ll. ,] — Lysnar V. National 

Bank of New Zealand, Ltd., 11936] 
1 W. W. R. 626.— N.Z. 


PART II. SECT. 6. SUB-SECT. 1. 

684 1, As corroborative evidence .} — 
Statements mode by deceased after the 
execution of her will are admissible 


to corroborate a witness who has 
deposed to the execution with all the 
prescribed formalities. — Ho with v. 
McFarlane, [1925) 2 D. L. R. 396 ; 
66 O. L. R. 375.— CAN. 

sp. Must be statement of fact}— 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 
his fault: — Held: inadmissible, as the 
words only amounted to an expression 
of hope & opinion. — R. v. Schwarz, 
[19231 S.'A. S. R. 347.— AUS. 

SQ. Declcuration a^ to religion .] — 
Where the religion of a deceased person 
is a fact in issue, his own solemn 
declaration about his religion, made in 
a formal document, e.g., in his will, is 
admissible in evidence & is entitled to 
great weight. Such declaration would 
be admissible under Evidence Act, 
08. 11 (2), 14, & 21 (2). — Leong Hone 
Waing V. Leon Ah Fow (1929), 
I. L. R. 7 Ran. 720.— IND. 

St. Declaration of testator — To prove 
invalidity of triK.]— Declarations of a 
testator are not admissible in evidence 
to show that a will executed by him was 
invalid. — Re Rosenblat Estate, 
[19321 8 W. W. R. 433 ; 4 D. L. B. 618 ; 
40 Man. L. R. 380.— CAN. 

sv. Statement constituting motive for 
crime — How proved.] — Where a 8tate» 
mCnt by a deceased person is said to 
constitute a motive for another to 
commit a crime, it cannot be proved by 
one who heard the deceased make the 
sta^ment. — Re Venkatasubba Hsddi 
( 1931) I. L. R. 54 Mad. 961.— IND. 
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726. Add, Annotation : — Generally^ Refd. R. t?. 
Mosoovitch (1927), 138 L. T. 183. 

780a. .] — E. G. by her will gave to R. B., her 

sole exor., all her residuary real & personal 
estate for the purpose of creating a fund 
known as the “ E. G. Charity,*' the income 
of which was “ to be expended by him as I 
have directed.** E. G. died in Nov. 1934, & 
her win was duly proved by the exor., R. B. 
Before he died in Apr. 1936, R. B. made a 
statement in writing as to the purpose or 
purposes for which E. G. told him to hold her 
residuary estate: — Held: (1) the statement 
in writing made by R. B., not being against 
his immediate pecuniary or proprietary 
interest, was not admissible in evidence ; 
(2) E. G. had by her will disclosed a general 
charitable intention, & the fund must be 
disposed of in accordance with a scheme to 
be settled by the ct. — Re Gaiidner’8 Wii.l 
Trusts, Boucher v. Horn, [1933] 3 All E. R. 
938 ; 81 Sol. Jo. 34. 

739. Add, Annotation : — Refd. Re Gmdnor's Will 
Trusts, Boucher v, Horn, [1936] 3 All E. II. 
938. 

746. Add, Annotations : — Folld. Republica de Gua- 
temala V. Nunez (1926h 136 L. T. 436. 
Consd. Homes v. Newman, [1931] 2 Ch. 112. 

754. Add, Annotation : — Refd. Simon v. Simon, 
[1936] P. 17. 

775. Add, Annotation : — Refd. Republica de Gua- 
temala V. Nunez (1926), 135 Lm T. 436. 

811a. Memorandum accepting charge In partial 
satisfaction of share In estate.] — H omes v, 
NBwman, No. 311a, ante. 

816. Add. Annotation: — Consd. Marks %. 1^ r* >- 
mouth Corpn. (1937), 167 L. T. 201. 

816. Add. Annotation : — Refd. Jones v. Cory 
(1926), 20 B. W. 0. 0. 251. 

819. Add. Annotation : — Refd. Davy v, A.-G. 
(1934), 60 T. L. R. 588. 

859. Add. Annotation : — Refd. Simon v. Simon, 
[1936] P. 17. 

864. Add. Annotation : — Consd. Simon v. Simon, 
[1936] P. 17. 


864a. Certiflcate 6c memoranda of case.] — A hus- 
band petitioning for divorce was counter- 
charged by his wife with adultery with a 
named woman, who had at a material date 

• been examined by a surgeon as to her sexual 
condition. The surgeon gave a certificate 
& in addition made memoranda of the case. 
He died before the trial of the present counter • 
charge. On these documents being tendered 
in evidence : — Held : the circumstances 

foimded no exceptioh to the general rule that 
evidence must be given in open ct. & sub- 
ject to cross-examination. The exception 
is limited to cases where it was the duty of 
deceased to perform a particular act & 
record having done so. In the present case 
the surgeon had no duty to perform which 
brought hiui within the exception, & the 
documents were therefore inadmissible. — 
Simon v. Simon, Hogarth, 1’rbston & 
Shaw, [1936] P. 17 ; 105 L. J. P. 14 ; 164 
L. T. ()3 ; 62 T. L. II. 01 ; 79 Sol. Jo. 861. 

871. Add, Annotation Jones v. Gory 

(1926), 2()B. W. O. 0. 251. 

927. Add. Annotation Consd, Re Davy, [1936] 
P. 1. 

935. Add. Annotation .-—Refd. Davy, [1936] 
1*. 1 . 

959. Add. Annotation :--As io (1) Refd. Re Davy, 
[1935] P. 1. 

968. Add. Annotations : — As io (2) Refd. Re 
Davy. [1935] P. 1. As to (4) Refd. United 
Molasses Co. v. National Peoroloum, Ltd. 
(1934), 60 T. L. II. 266. Generally, Refd. 
II. Oopestake, Ex y>. Wilkinson (1926), 90 
J. P. 191. 

9«9, Add. Annotation Bold. H. t;. Copesiake 
Ex p, Wilkinson (1926), 90 J. P. 191. 

g 79 a^ ,] — The date of Us motu for the 

purpose of making a dividing line between 
declarations made before or after is not^ at 
the commencement of the actual litigation 
or the moment when a lawful cause of action 
arises, but it is when a controversy originates 
in a family sufficient to create a bias in the 


PART II. SECT. 5, SUB-SECT, 2.— 
E. (b). 

762 ii, .) — Id so far as words 

used by deceased were statemeDt-s of 
facts : — Held : they were inadmissible, 
as there was Dothlngr to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary interests 
when he made them ; & in so far as 
they related to opinion on whet was 
in accused's mind they were not 
admissible, as they were not statements 
of fact. — R. V. SOHWABZ, 11923] 
8. A. 8. R. 847.— AUS. 

PART IL SECT. 6. SUB-SECT. 3,— 
D. (b) lii. 

S68 1. In diary — Aa to preparatUm 
of deed.] — Notes made by a deceased 
solr. for the primary purpose of having: 
a record of what transpired at inter 
views in regard to negotiations for a 
deed of family settlement (the negotia- 
tions extending over a considerable 
time) & which ft was advisable for the 
solr. to keep in order properly to dls 
charge his ultimate duty of approving 
or not approving of the settlomenty 
were held admissible in evidence. — 
Habbis V, Lambebt, [1932] 1. R. 504. 
— IR, 

PART n. SECT. 6, SUB-SECT. 8.— 
D. (b) Iv. 

ik. LeUera, records d: ataiementa .] — 


Lotterw, records & slatenumts of a 
deceased jibyHieian math; in the courHO 
of profoHBional duty held admisNible. — 
Paltkk Cap <Jo. v . Gukat Wf.ht iiiPK 
xV.ssnNE. Co.. 2 1>. Jj. H. *304 ; 

O. It. 341. — A/AN. 

PART II. SECT. 5. SUB-SECT. 6.— A. 

908 Hi. .1 — Sewell v. LIkqu- 

HAKT, (1930] 2 D. L. R. 647. — CAN. 

PART II. SECT. 6, SUB-SECT. 6.— B. 

936 vi. .k-Caurr r. Wam- 

BOLT, fl930] 2 D. L. K. 990 ; 1 M. P. R. 
415.--CAN. 

PART II. SECT. 6. SUB-SECT. 6.- E. 

966 V. .1 — Under sect. 32 (6) of 

the Indian Evidence Act, 1872, aa by 
the long ostabilHhed rule in England, 
In questions of pedigree the statements 
of deoeoaod memlasrs of the family, 
made before the question in dispute 
was raised, are evidence to prove 

E edlgree.— 4.Bi>UL Ghafur v . Hubs a in 

IIBI (1931), I. L. R. 12 Lab. 336.—1ND. 

965 vl. .) — The matter In oon- 

troversy In resp.*8 action involved the 
title to & ownership of 200 acree 
of wilderness or woodland. Beep, 
claimed title to the property through 

5 


a conveyance dated May 3, 1920, from 
John A; James F,, the sons & heirs of 
one David 1^'., decoaHcd, wlio, in turn, 
was alleged to have been the only 
child of one Elisjabeth F., the original 
grantee from the Crown. Applt. oo. 
elalniofl a doounientai y title to the 
property through a sericH of five oon- 
veyancos from the first oeed In 1H97 
to the last in 1909, & also claimed a 
title by continuous, exclusive Sc ad- 
verse possession In itself & Its pre- 
decessors In possession for a period 
of over twenty years. The trial judge, 
after having admitted as evidence, 
subject to objection by applt. *b 
counsel, the declarations made to 
wlttieBses by the two brothers, John 
& James F., oonoernlng their own 
pedigree, excluded them in his judg- 
ment & dismissed resp.'s action, find- 
ing that applt. CO. had established Its 
tlue to the property. The Appeal 
Dlv, reverseti the Judgment: — Held: 
the trial judge was justified in ex- 
cluding the doclaratiouH of the de- 
oeasod grantors In the deed to reap.. 
John & James F., oo evidence that 
they wore grandsons of Elizabeth F., 
the ortglnal grantee from the Otoym 
& that ne was also Justified In reaching 
the conclusion that resp. had falleoi 
to establish his tltle.—FKJBPSCOT 
Paper Oo. t>. Fahbkn, (19331 8. 0. B. 
388 ; 4 D. L. R. 92.“^AN. 
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minds of members of the family at the 
moment of their declarations . — Re Davy, 
[1935] P. 1 ; svb nom, Davy v, A.-G., 103 
L. J. P. 115 ; 151 L. T. 562 ; 50 T. L. R. 
588 ; 78 Sol. Jo. 618. ^ 

1004. Add, Annotation : — Refd. Stoney v. Eeust- 
bourne R. O. & Devonshire U026), 95 
L. J. Ch. 312. 

1024. Add, Annotations : — Consd. Stoney v, East- 
bourne R. 0. &; Devonshire (1926), 95 L. J. Ch. 
312 ; Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. TrafEord (1929), 46 T. L. R. 
502 ; A.-G. r. Mallock (1931), 48 T. L. R. 107. 


1026. Add. Annotation : — Refd. Stoney v, East- 
bourne R. C. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1038. Add, Annotation : — Refd. Davis v, McNamara 
& Co. (1921), Ltd. (1932), 25 B. W. C. C. 550. 

1040. Add, Annotation : — Consd. Tolley v. Pry, 
J. 8. & Sons (1929), 46 T. L. R. 108. 

1067. Add, Annotation : — Folld. Palin v, Ponting, 
[1930] P. 185. 

1060. Add. Annotation : — Folld. Palin v. Ponting, 
[1930] P. 185. 

1060a. .] — Paun r. Ponting, No. 5571a, post. 


Part Ml. — Modes of Proof and Weight of Evidence 


1088. Add. Annotation : — As to {1) Refd. Muscroft 
V, Stewarts & Lloyds (1928), 140 L. T. 64. 

1130. Add. Annotation : — Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 

1181. Add. Annotation : — Refd. Re Warren» 

Wheeler v, MUls, [1938] 2 All E. R. 331. 

1200d. .] — All statutes which concern* 

the King are general laws, of which the judges 
‘ will take notice without pleading. — Crom- 
well’s (Lord) Case (1578), 4 Co. Rep. 12, b ; 

. 76 E. R. 877. 

1260. Add. Annotation : — Refd- Hain S.S. Co. v- 
Board pf Trade, [1928] 2 K. B. 534. 

1264a. .] — It is the settled practice of 

the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Duff Develop- 
ment Co. V, Kblantan Government, [1924] 


A. C. 797 ; 93 L. J. Ch. 343 ; 131 L. T. 676 ; 
40 T. L. R. 566 ; 68 Sol. Jo. 659, H. L. 
/innr>ffitions : — Apid. Engclke v. Musmann, (1928] A. C. 433. 
Refd. North Cuartorland Exploration Co. (1910), Ltd. v. 
K., [1931] 1 Ch. 109 ; Coiupauia Navicra Vascongada v. 
(Jristiiia S.S., [1938] A. C. 485. 

1265. Add. Annotation : — As to (1) Refd. Haile 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All E. R. 677. 

1267. Add. Annotations: — As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 338. Apld. 
Bank of Ethiopia v. National Bank of Egypt 
& Liguori, [1937] 3 All E. R. 8 ; The Arant- 
zazu Mendi, [193S] 3 All E. R. 333. Refd. 
Banco de Bilbao v. Rey, [1938] 2 All E. R. 
253 ; Haile Selassici v. Cable & Wirelei^s, Ltd., 
[1938] 3 All E. R. 384. As to (2) Refd. 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 148 ].. T. 242. Generalhj, Refd. 
Compania Naviera Vascongada v. Cristina 
S.S., The Cristina, [1937] 4 All E. R. 313. 


PART n. SECT. 7, SUB-SECT. 1. 

sd. Number of witnesses.] — Evidence 
Act, K. S. O., 1027, 8. 9, which roqnires 
leave in order to cull more than three 
witnesaofl to give opinion evidence, 
refers to export evidence. — M cLacuun 
V. Dunwicu Mutual Fikk Insck. Co., 
11935] 3 D. L. K. 194.~CAN. 

PART II. SECT. 10, SUB-SECT. 1. 

1048 ii. .] — The first proviso to 

sect. 33 of Indian Evidence Act, 1872, 
which proscribes the circuinstanoos in 
which the evidence of a witness in a 
udlcial proccodiiig, who has since died, 
8 admlHslblo in a subsequent proceed- 
ing, requires, upon ite true construction, 
that the party to the first proceeding 
should have represented in interest the 
party to the second proceeding in 
relation to tho question In issue iii the 
first proooediiig to which the facts 
which the evidence states w’ore rele- 
vant. The proviso does not reproduce 
English law on the subfect. — K risu- 
NAYYA RAO V. Pn’TAPUR (JtA.TA) (1933), 
60 L. R. Ind. App. 336.— IND. 

m i, .] — Court v. Holland* 

Ex p. Holland & Wamh (1879), 
8 P. R. 219.— CAN. 

PART III. SECT. 4, SUB-SECT. 3. 

g i. Contract based on terms of 

another contract .] — The fact that the 
ortios to a contract have expressly 
ased tho contiuct on the terms of a 
contract between other parties does 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 
rights may be ascertained. — Re Mack- 
LiN, Tribuns Newspaper Co. t>. Fort 


Frances Pulp & Paper Co., Ltd., 
11932] 2 W. W. R. 44 3 ; 4 D. L. R. 
179; 40 Man. L. R. 401.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— B. 

1182 i. Records of the court.] — Levi 
V. Cowan, [1933] 2 \V. W. R. 140.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 2.— C. 

s 1. .] — The means by 

which a judicial officer may become 
ocejuainted officially with the law arc 
not limited to those provided by si'ct. 
10 of Manitoba Evidence Act, R. S. M., 
1913, for the proof of proclamations, 
orders, etc. ; judges & magistrates are 
entitled to act on their own knowledge 
that a certain Act is in force without 
having before them tho proclamation 
bringing it into force. — R. v. Wagner, 
[1931] 2 W. W. R. 650; 4 D. L. R. 
761 ; 56 Con. C. C. 213 ; 39 Man. L. R. 
532.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— D. 

1217 1. Duty of court to take notice 
of — Contract contrary to Lard's Day 
Act.] — Although the Lord's Day Act 
is not pleadetl, it is the duty of the ct. 
to take oognisanco of the statute & to 
raise the point ex mero motu oven if not 
pleaded or raised by counsel. — Lister 
V. BuitNS & Co., [19311 3 D. L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. R. 468.— 
CAN. 

1217 li. Contract ayainsi public 

policy,] — Tho ct. will take notice of its 
owm motion of aify ground of public 
policy on which a contract before the 
ct. is Illegal. — Bbattib v. United 
States Fidelity & Guaranty Co. & 
Home Insurance Co. op New York, 

6 


Lindal V. United States Fidelity 
& Guaranty Co. & Home Insur- 
ance Co. OF New York, [1933] 1 
W. W. R. 334 ; revsd. on other grounds, 
[1934] S. C. R. 33; ID. L. R. 497.— 
CAN. 

PART III. SECT. 6. SUB-SECT. 2.— E. 

Bt. Native law, customs A: usages .] — 
Ngcobo V. Ngcobo, [1929] App. D. 
233.— S. AF. 

sv. Right of pritmey .] — It is w’oll 
established 6c recognised that a cus- 
tomary right of privacy exists generally 
in those Provinces, & it is open to a 
ct. to take judicial notice under sect. 57 
of Evidcni'c Act of tho general pre- 
valence of such a custom having tho 
forc-e of law. It is, therefore, not 
necessary that such a custom should 
be alleged & proved by evidence pro- 
duced in each case to establish it. — 
Nihal ('hand V. Bhaowan Dei (1935), 
I. L. R. 58 All. 370.— IND. 

PART HI. SECT. 5, SUB;SECT. 4. 

sy. Time of darkness .] — A ct. in 
Manitoba can take judicial notice of 
tho fact that on a fine evening In Aug. 
in that province it is not dark a few 
minutes after eight o'clock. — B f.ij:, r. 
Huivuings & Hutchings, [1032] 1 
W. W. R. 49 ; ID. L. R. 468.— CAN. 

PART III, SECT, 6, SUB-SECT. 6.— C. 

8b. What is foreign State within Civil 
Procedure Code, s. 84 — Oadwal State .] — 
Held : Gadwol State is neither a 
sovereign State nor a foreign State 
within sect. 84 of the CJivil Procedure 
Code. — Venkatarami v. Raja of 
Gadwal (1930), I. L. R. 53 Mad. 968.— 
IND. 
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1268. Add, Annotations : — Refd. Bank of Ethiopia 
V, National Bank of Egypt & Liguori, [19:17] 

3 All E. R. 8 ; Banco de Bilbao v. Rev, [19381 
2 All E. R. 253. ^ 

1269. Add, Annotatton .*■ — Rofd. Tlie Faijrernes 
[1927] P.311. 

1270. Add, Annotations : — Consd. Musmann v, 
Engelke (1927), 90 L. .T. K. B. 824 ; The 
Arantzazu Mendi, [1938] 3 All E. R. 333. 
Refd. Compania Naviera Vascongada v. 
Cristina S.S., [1938] A. C. 485. 

1273. Add, Annotation : — Refd. Compania Naviera 
Vascongada v, Cristina S.8., [1937] 4 All 
E. R. 313. 

1273a. Constitution of foreign state.] — An English 
ct. cannot take judicial cognisance of the 
internal constitution & economy of a foi*(‘ign 
state. These matters must be proved by 
evidence. — A/S Rendal v, Arcor, I.td., 
[1930] 1 All E. R. 023, C. A. ; rrvsd. on other 
grounds, [1937] 3 All E. R. 577, 11. I.. 

1301. Add, Annotation : — Refd. Brown v. Ticech 
(1924), 94 L. J. K. B. 48. 

1304. Add. Annotatlo.'i : — As /o (1) Refd. Donovan 
V, Union Cartage Co. (1932), 49 T. L. R. 125. 

1305. Add. Annotation : — Refd. Wray v. lO.ssex 
County Council, [1930] 3 All E. It. 97. 

1306. Add. Annotations: — As to (1) Refd. Addie 
(R.) & Sons (Collieries) v. Dumbrock, [1929] 

A. C. 358 ; Cunard v. Aritifyre, Ltd. (19:i2), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Co, (1932), 40 T. Jj. R. 125. As to (2) Refd. 
Ellis V. Fulham Coriui., [19:i7] 3 All hk R. 
454. 

1319. Add. Annotations: — Consd. Simpson >■. I 
London, Midland & Scottish Ry. Co., [19311 i 


A. C. 361 ; Sparey v. Bath Rural District 
CouncU (1930), 23 B. W. 0. C. 263. Refd. 
Lawi’ence v, Matthews (1024), Ltd. (1928), 
97 L. J. K. B. 758 ; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Smith v. Stepney Corpn. (1929), 22 

B. W. C. C. 451 ; Hutchings v. Devon County 
Council (1931), 24 B. W. C. C. 320 ; Brooker 
V. Thomas Borthwick & Sons (Australasia), 
Ltd. & Connected Appeals (1933), 77 Sol. 
Jo. 556 ; Martin r. Finch, [1937] 2 All E. R. 
631. 

1338. Add. Citations .•—[1926] 1 K. B. 399 ; 94 
L. J. K. B. 497 ; 132 L. T. 267 ; 17 B. W. 

C. C. 221. 

Add. Annotations : — Apprvd. Keano v. Mount 
Vernon Colliery Co., [193:1] A. C. 309. Refd. 
Welsli ^JaAdgation Stream Coal Co. v. Evans, 
[1927] A. C. 834 ; Nugent v, Londonderry 
Collieries (1920), 141 1.. T. 619. 

After this case add ; — 

Compare Master Servant, Vol. XXXIV., 
p. :191, Nos. 3180-3181. 

1338a. Production of plan from photograph.] — 

United States SiiipriNO Board v, Tms St. 
Albans, No. 3935a, post. 

1362. /I dd. Annotation: Refd. R. v. TriOitt, 

[19:i8] 2 All E. K. SIS. t 

1377. Add, Annotations: — Refd. Robert A. Munro 
& Co. p. Meyer, [1930] 2 K. B. 312 ; Boll v. 
Lover Bros., Ltd. {MKII), 146 L. T. 258; 
Anglo-Scottish Beet Sugar Corpn., FAd. v, 
Spalding Uihari Distriet Council, [1937] 3 
All E. R. :i35. 

1379. Add. Annotation : - lAeld. IVovidont Acci- 
di'nt & While (Jross InsumricA* Co. v. Dahno & 
W]ut<‘, [1937] 2 All E. R. 255. 


PART HI. SECT. 5, SUB-SECT. 6.— D. 

f. For “ (1886) road “ (18G6).” 

PART III. SECT. 6. SUB-SECT. 6.— A. 

6d. “ Unorganised territory."] — On an 
appeal by the Crown from the din- 
nilsBal of a charge under Govt. Liquor 
Aot, it was objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, & 
that there was no proof before the ct. 
that the place where the cause of the 
information or complaint arose was 
situate In unorganised territory 
Held : In view of sect, 103 of Summary 
Convictions Act. & of the deflriiti(ni 
of “ unorganised territory ” in tlie 
Interpretation Act, the c.t. must take 
judicial notice of the fact that said 

f lace was in unorganised territory, — 
1. ex rcl. Nelson v. Cass an dk a 
(B. C.), [1929] 1 W. W. U. 8G6 ; 52 
Can. Crim. Cas. 320.— CAN. 

PART III. SECT. 6. SUB-SECT. 6.— B. 

r i. .1 — The ct. refused to take 

judicial notice that a place where an 
offence was alleged to have been com- 
mitted was within the jurisdiction of 
the stipendiary magistrate. — II. v. 
MacMuxan (1932), 4 M. P. R. 499 ; 
68 C. C. O. 200.— CAN. 

e 1. .] — Judicial notice cannot 

be taken of the fact that a particular 
place Is within a certain judicial district 
or of the distance of one place from 
another or of the identity of a place 
referred to in one document with that 
of a place referred to In another docu- 
ment, even though the names be the 
same. — Hynes v. Alton, [1928] 3 
W. W. R. 261.— CAN. 

PART III. SECT. 6, SUB-SECT- 7.— A. 

•f. Vicious habits of bees.] — The ct. 


will not take judicial iicti(50 of the 
vicious habits of bees. iiouiNH v. 
Kennedy & CoLirMU, [19:11] N. Z. 
L. n. 1134.-~N.Z. 

PART III. SECT. 5, SUB-SECT. 7. -B. 

1301 i. Period of gestation.]— \n a 
case in whlcii a i»art.‘'eiilar period of 
pregnancy Is a material fact to i)o 
established a judge Is not at liberty to 
base his finding upon liis own scientific 
knowledge or the testimony of experts 
given before him in otlicr siinllar cases, 
or on the presumption of fact as to 
the average period of pregnancy. Tlie 

fi cr^od in qucistion must Ijo proved, 
ko any other fact, by siicli evidence, 
given in that particular case, as may 
servo to bring conviction to the mind 
of the judge trying that ease. The ct. 
is entitled to take qidlcial notice of 
the course of naturti only in so far as 
it is a notorious fact tliat natmo follows 
a certain c<uirso. it will take judicial 
notice of the fact that the average 
Ijcriod of liuman gostAtion is nine 
calendar months ; It will also, however, 
take judicial notiw that the exact 
limits of this i)criod are both legally 
& scientific-ally unsettled eic that it 
varies in different cases. — F le'I'ciier 
V. ICONDKATBTK, (1933] 2 W. W. R. 
225; 3D. L. H.532; 60 C. C. C. 1 19.— 
CAN. 

PART III. SECT. 5, SUB-SECT. 7.— D. 

b i. Bar-room —Place, where liquor 
kept.] -On the description of a room 
as a bar-room of llcenscil premises. 
Judicial notice Is to be taken tiist this 
is a rooni where alcoholic liquor Is 
kept. — F rance v. HuMimBEYs, [1926] 
S. A. S. It. 214.— A US. 

sg. Financial depression.] — Epdt v. 
Stewart. [1932] 2 W. W. R. 699.— 
CAN. 


Rk. - — Judicial notice should 
bo taken of the financial depression 
throughout the provlnoo of Saslcat- 
cliowati, Si especially in the southern 
portion thereof, diiring the last three 
years. — MiLr>; v. Anous, [1933] 2 

VV. VV. It. 218.— CAN. 

si. World u7tc7nployment.] — Judicial 
notic(3 will taken of the prosont 
world -wide unemployment Hituatlon 
«Sc the distress njsnlting or likely to 
result therefrom.- O aloary Gity 
Charter, [1933] 3 W. W. It. 385.— 
CAN. 

BO. Hcrcice sUiiions.i Judic.lal notice 
taken of the cxisUueH (d “ Korvieo 
htal ioiiH " & of tiio natinv of the hnsi- 
noHs done l>y them by garages 
known as “ servhJng.'’- Pc, (Jollan & 
t:DMONTON Credit Co., [1938] i 
\V. W. U. 070 ; 8 F. L. .1. (Can.) 4.— 
CAN. 


PART III. SECT. 5, SUB-SECT. 7.— O. 

q i. S.P. — R. V. McPherson (1915), 
33 W. L, It. 21 ; 9 VV. VV. R. 613 ; 8 
Bask. L. H. 41 2, —CAN. 

q il. IBrnte-brcw — I ntoxlcat ing liquor.} 
— J’ho ct. win not take Judicial notice 
of the fact that horno-brew Is an 
Intoxicating liquor.— U. v. Mar'SHALL, 
11925] J D. L. R. 1132; 43 Can. Crim. 
Cas. 253; [1924] 3 W. W. U. 865.— 
CAN. 

si. Mode of eondnetino traffic — Stop- 
jyiuQ-placxs for trams.] — Held: the ct. 
could take Judicial notice of the mode 
of conducting traffic on an established 
Hystmn of tramways in a city & Its 
suburbs, InclufRng the fact that there 
were rocTignlsed stopping-places for 
trams. — He Bye-Law made by Pros- 
pect DisTRurr Council, Ex p. Hiu., 
[1926] H. A. S. K. 326.— AUS. 
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1882a. .] — Halifax’s (Loud) Oasb (undated), 

cited in Bull. N. P. at p. 298a. 

JtmotoHan : — OoBSd. Williams v. East India Oo. (1802), 3 
Bast, 192. 

1402. Add. Annotation : — Expld. Lai Ohand Mar- 
wari V. Mahant Eamrup Gir (1925), 42 
T. L. R. 169. 

1418a. .] — Ejectment, In 1849, by 

reversioner for premises demised, in 1801, 
for three lives, & twenty-one years. Two 
of the cestui qm vies had died before 1828. 
No witness was called who had ever known 
the third ; &, except the mention of him in 
the lease (which described him as aged ten 
years), there was no proof that he had ever 
existed. No evidence of search for him was 
given : — Held : to raise the presumption of 
his death, there should have been evidence 
that he had not been heard of by those 
persons who would naturally have heard of 
him had he been alive, or that search had 
been ineffectually made to find such a person ; 
& that the mere fact that no witness called 
had heard of him was not sufficient. — Doe 
d. France v. Andrews (ISSO), 15 Q. B. 
766 ; 117 E. R. 044. 

1418a. — .1 — In the Goods of Sergeant 

(1872h 20 L. T. 009 ; 30 J. P. 090 ; sub nom. 

. In thf Goods of Serjeant, 20 W. R. 872. 

1421a. .] — (1) If a person has not been 

heard of for a term of not less than seven 
* years, there is a presumption of law that he 
is dead. (2) The onm of proving the death 
of the person at any particular date must rest 


with the person to whose title that fact is 
essential. — Lal Ohand Mabwari v. Mahant 
Bambup Gib (1926). 42 T. L. R. 169, P. C. 

1487a. .] — A husband appealed from a main- 

tenance order of 2«. 0a. a week made by 
justices on the groimd that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marriage to applt. on Peb. 28, 
1930 : — Held : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as a married couple in 1926. The appeal 
was allowed & the order discharged. — Ivett 
V. Ivett (1930), 143 L. T. 680 ; 94 J. P. 237; 
28 L. G. R. 479 ; 29 Cox, 0. 0. 172. 

Annotation : — Ck)zi8d. Hogton v. Hogton (1933), 103 L. J. P. 

17. 

.1487b. .] — After twenty-two years of married 

. life a man left his wife & she summoned him 
for desertion. He claimed that she was not 
really his wife as she had been previously 
married &; it had not been established that 
the former husband, who was last heard of 
alive some six years before the second mar- 
riage, was dead at the time of that ceremony, 
which took place in 1910. The "magistrates 
accepted evidence that fruitless inquiries had 


PART III. SECT. 6, SUB-SECT. 6.-~A 

tt. Bvid^ence of— Whether Public 
Administrator re^iircs same as court of 
law. ]~Re Tjkrstbom (1905), 1 W. L. R. 
385.— CAN. 

•V. Question of foxt .] — Death is a 
uestlon ol fact which must be estab- 
shed by the preponderance of evi- 
dence ; either by direct erldonco of 
death or by the proof of such circum- 
Btanoes as may reasonably lead the ot. 
to conclude, that there can be no other 
satisfactory accounting for the dis- 
appearance or absence of the person 
wliose death Is sought to bo established. 
The evidence submitted In the present 
case was held insufflclent to warrant 
that conclusion. — Re Baillie Estate, 
Montreal Trust Oo. v. Baillie, 
[19301 3 W. W. li. 92 ; 4 D. L. R. 1011. 
—CAN. 

PART III. SECT. 6. SUB-SECT, 6.— B. 

•w. General rules,] — There are two 
grounds upon which the ot. will make 
an order presuming death ; (a) when 
the time elapsing between disappear- 
ance Sc the application is so long as to 
raise the Inference that the person Is 
dead ; (b) when the person disappeared 
In circumstances which lead to the 
Inference that he died at a particular 
time. — Re Widdicombe (1929), 50 

N. L. R. 311.— S. AF. 

1410 xviii. J—Ra Jelfs. 

[1925] 1 W. W. R. 736.— CAN. 

1410 xi*. .] — Re Db Millb 

(Alta.). [19261 3 D. L. R. 140 ; [10261 
2 W. W. R. 148.— CAN. 

1410 nr. ,]—Re Hickey, 

Dwyer v, Hiokby, [1925J V. L. R. 
270 ; 31 Argus L. R. 261.— AUS, 

1410 xxt. .1— H. married 

M. in 1899, who deserted her in 1900. 
Oasual inquiries as to hia whereabouts 
were made, but he was not afterwards 
heard of. B. mskde his will on May 14, 
1915, & went through a form of 
marriage with H. on Juno 84, 1915 : — 
Reid : the death ot M. should be pre- 
sumed so as to qualify H. to remarry B. 


! lu 1915, Sc therefore B.'a will was re- 
I yoked by his marriage. — In the Estate 
of Barnett, 22 Tas. L. R. 83. — ^AUS. 

1410 ndi. .) — The ct. has 

Jurisdiction to declare that a person 
who has not been heard of for more 
than seven years shall be presumed to 
be dead, even though the sole object 
of appot. in obtaining the declaration 
is to clear the way for his or her 
remarriage. — Re Deloli, [1929] 3 

D. L. R. 763 ; 2 W. W. R. 827 ; 38 
Man. L. R. 279.— CAN. 

1410 xxiii. Order of court 

obtained by fraud — Setting oHde ,] — 
Petitioner herein sought the resoisslon 
of an order which had been obtained 
by his present wife allowing her to 
swear that her former husband was 
dead prior to a date which was over 
seven years prior to the making of 
the order. The order was obtained 
solely to assist her, appot. therefor, 
in obtaining a ifovemment pension. 
The present petitioner alleged that the 
order had been obtained by deceiving 
the ot. Sc that she had used It so as to 
lead him to believe that she was free 
to marry him ; — Held : since It hod 
not been shown that the present 
petitioner has now, or bad at the 
time the order was made, any Interest 
therein or in the efCeot whloh might 
result therefrom, he had no status 
suffloieut to support his petition to 
have the order set aside. — Re Holl, 
Re CJowpKB. [19331 1 W. W. R. 17 ; 
46 B. a R. 297.-^AN. 

1410 xxiv. .1 — An order 

will not be made declaring that a 
person who has not been heard of 
for a long time is dead, except as 
Inoldental to the exercise of some Juris- 
diction, e,g, the Jurisdiction to admit 
a will to probate. — Re Sell (1924), 
56 O. L. R. 82.— CAN. 

1418 V. .] — Re Tomes 

(Man.), [19271 2 p, L R. 864 ; [1927] 

1 W. W. R. 439.— CAN. , 

1418 Vi. Strong 

incentive to disappear — Death not pse- 
sumed,] — O’Donnell V. North Amxrx- 

8 


CAN Life Assurance Oo.. [1927] 3 
D. L. R. 412 ; 60 0. L. R. 502.— CAN. 

o 1. Disappearance at sea,] — 

Re Honeyman, [1930] 1 W. W. R. 999. 
—CAN. 

o 11. Disappearance of aged dt 

infirm person.] — Testator, who was aged 
seventy -seven, & falling in health & 
mental visrour, disappeared in 1925 
from his homo, which was situated in 
very rough coimtry, & twelve miles 
from the nearest railway station. A 
careful search in the surroimdlng 
country was made by two constables, 
assisted by black trackers & about 160 
other persons, for a week after his dls- 
appoaranoe, but he was not seen or 
heard of again : — Held : was sufficient 
evidence on which the ct. might pre- 
sume that he was dead. Sc he had died 
on or about the date of hla disappear- 
ance. — Re Horn (1930), Argus L. R. 
280.— AUS. 

BX. Death of writer of old letters .] — 
Where papers about 45 years old ore 

f iroduced before a ct. It may presume, 
n the absence of evidence to the con 
trary, that the writer w€w dead at the 
time they were produced. — J abbar 
Ali Sardab V. Monmoham Pandby 
(1928), I. L. R. 55 Gale. 1216.— IND. 

PART in. SECT. 6, SUB-SECT, 6.— 
C. (a). 

1423 ii. .]— Under Indian Eri- 

denoe Aot, 1872, s. 108, wnen the ot. 
has to determine the date of the death 
of a person who has not boon heard of 
for a period of more than seven years, 
there is no presumption that he died 
at the end of the first seven years, or 
at any particular date. — L ax C^and 
Mabwari v. Rambup Gib (1925), 63 
L. R. Ind. App. 24.— IND. 

1428 Ui. . I— Although there Is 

a presumption of death after absence 
for seven years, there is no presumption 
that death took place at any particular 
time within the seven years. — Hickey 
V. Great West Life Assubanoe Oo. 
(1933), 7 M. P. R. 104.— OAK. 
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been xnade as to the former husband's where- 
abouts up to the second marriage, & made 
an order for maintenance on the basis that 
the former husband could be presumed to 
have been dead at the material date. The 
husband appealed on the grounds that there 
was no evidence admissible that the first 
marriage was not subsisting, & that the 
magistrates were wrong in Taw in holding 
that the burden of proof was on the applt. 
to prove that that marriage was subsisting : 
— Held : the issue before the magistrates 
was whether the wife was free to marry in 
1910, & whether it could be inferred from the 
evidence that the former husband was then 
dead. The magistrates had ample material for 
their decision, & the appeal failed. — H ooton 
V, Hogton (1933), 103 L. J. P. 17 ; 150 L. T. 
80 ; 97 J. P. 303 ; 60 T. L. li. 18 ; 77 Sol. 
Jo. 780 ; 31 L. G. R. 391 ; 30 Cox, C. C. 23 
D. C. 

1445a. On party to whose title fact essential.] — 

Lal Chand Marwari V. Mahant Ramrup 
G m, No. 1421a, ante. 

1458a. .] — In July, 1852, H. quitted 

England for America, & wrote home announc- 
ing his safe arrival at New York. There was 
evidence that he was in declining healtli 
when he quitted England, & that, from 
his character, education, & previous life, he 
would, if living, have communicated with his 
friends in England. Advertisements request- 
ing information concerning him had been 
inserted in the principal American news- 
papers, but he was never heard of ajrain. 
The father of H. died in Sept. 1853, inUfc'tate. 
Pltf., who was one of tlie next of kin of v 
father, supposing the son to have predecc'ased 
him, filed his bill for the administration of tlic 
father’s estate : — Held : there was primd 
facie evidence of the death of H. in bis 
father’s lifetime to entitle pltf. to have the 
personal estate secured in ct. — D anby v. 
Danby (1859), 6 Jur. N, 8. 54. 


1454. Add. Annotation : — Oonsd. Monckton v. Tarr 
(1930), 23 B. W. 0. 0. 604. 

1459a. .] — Dob d. France v. Andrewb 

(1850), 15 Q. B. 760 ; 117 E. R. 644. 

Annoiaiions : — Ooiisd. Pmdontial Assoe. v. Edmonds (1877), 

2 App. Caa. 487 ; Lyell v. Kennody (1887), 66 h. T. 647 ; 

lie Stollery, Weir v. Troasury Solicitor, [19261 Oh. 284. 

1472. For cross-reference before this case “ See, 
now, Law of Property Act, 1926 (c. 20), 
B. 184.’» 

1489a. .1 — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & tne same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined . — Re Nightingale, Hargreaves 
V. Shuttleworth (1927), 71 Sol. Jo, 642. 

1499a. .]— Doe d. Banning v. Griffin, No. 

164, ante. 

1505. Add. Annotations : — Refd. Re Deloltte, 
Orifliths p. Deloitte, [1926] Oh. 60; I. R. 
Comrs. V. Bone (1927), 13 Tax Oas. 20. 

1526a. .] — Halifax’s (I.ord) Cash (undated), 

cited in Bull. N. P. at p. 298a. 

Annoinium Williams v. Efist India Oc. (1802), 

3 East. 192. 

1531. Add. Annotation: — Refd. Busby v. 
Avghorino, [1928] A. (J. 200, 

1550. Add. Annotation: — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 47 

I T. J.. R. 359. 

I 1567. Add. Annotathm : — Refd. Monckton v. Tarr 

i (1930), 23 B. W. C. 0. 504. 

! (680. Add. Annotation: — Refd. Haimdors AnUy- 
motive Spares, Ltd. Registered Design No. 
747,128 of Albert Saunders (1932), 49 

U. r. C. 450. 

1586. Add. Armoiation : Re Davis’s Trade 

Marks, Davis v. Sussex Rubber Co., [1927] 
2 Ch. 345. 


PART III. SECT. 6. SUB-SECT. 6.— D, 

t I. .] — Re Forsyth (N. S.), 

[1927 J 2 D. L. H. 72.— CAN. 

PART III. SECT. 6, SUB-SECT. 6.— E. 

1493 i. Onus of proof — Resis on parly 
asserting affirmative.] — Campdkll v. 
Cox & Mitchkll, [1930] 1 D. L. It. 
049; 42 B. C. R. 120.— CAN. 

b i. .] — Tiioro is no presurnptiem 

of survivorship from age or death in 
case of common death. — Re Wak- 
wicKER, McLeod v. Toronto UENKitAL 
Hospital, [1936] 3 D. L. R. 368 ; O. R. 
379.— CAN. 

PART HI. SECT. 6, SUB-SECT. 6 — F. 

1497 1. Whether prcmimption exists.] 
— Although death will, In a proper case, 
be presumed, there is no presumption 
that the person died without Issue.— 
He Sactnders, Park v. Austin, [1928] 
N. Z. L. R. 391.— N.Z. 

PART in. SECT. 8, SUB-SECT. 7. 

f i. .1 — BIacrae V. Walbh (1927), 

27 8. R. N. 8. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 

PART III. SECT. 8. SUB-SECT. 8. 

1526 li. R. V. O'Hara (N. B.), 

(1927), 48 Can. Crlm. Cas. 231.— CAN. 

f (p. 178) i. As to delivery of paH^e 
hy common oarrier to consignee. ) — Where 
a package Is delivered to a railway or 
express co., or other similar oommon 


wiiTior, for transportation to a named 
consignee, & the consign<*e reeetvcB 
a package answering the deHcriptlon 
of that sent bv tiio consignor, It will 
he tiehi. in the abHeuco of proof to the 
coTitmry, that the package sent was 
Ick'Utlca] with that received ; A: where 
a j>aokag<' has been so delivtnvd to such 
a common canlcr for transportation, 
it will be held that It was received by 
the consignee In duo (X>urse, unless there 
is proof to the contrP»*v. — R. v. Pm no, 
[19261 1 W. W. R. 7,3/. -CAN. 

r (p. 1 79) I. As to party being adminiS’ 
trator.)~~iiMvni v. McLean (1868), 7 
N. a. K. (1 G. & O.) 310.— CAN. 


PART III. SECT. 6, SUB-SECT. 10. 


1656 i. Receipt of letler— Whether pre- 
sumed from posting.] The prc.sumption 
that a letter shown to have been mailed 
in the usual course of business to a 
proper address was received Is rebut- 
table by the addressee’s denial of its 
receipt, where there Is nothing t-o throw 
doubt on his credIt)Ulty.— S huckktt 

V. Lockhart & Kyle, [1932] 2 

W. W. K. 330 ; 3 D. L. R. 466 ; 40 
Man. L. 11. 344.— CAN. 

•a. Ideniiiy of perstms — From 
identity of 1— Sewell r. TJrqu- 

hart, [19301 2 D. L. R. 547.— CAN. 


sb. Accuracy of scientific instrument.] 
— The working accuracy of a scientific 
Instrument will not be presumed unless 
it appears to the ct., either by judiolal 
notice, assisted, if necessary, by oon- 


9 


suiting Btandard works of reference, or 
by appropriate evidence,, that the 
IuHlniment in question Is a scientific 
inHtnuue.nt. — C rawley v. Laidlaw 
/ 1 930), Ai-gus L. K. 311 ; V. L. 11. 370. 
—AUS. 

PART III. SECT. 7, SUB-SECT. 1. 

I I, .1 — RKii,v V. London 

a)HPN. 1891), 14 P. R. i/i.— CAN. 

I (1^ .] — CLou«r V. Coleman 

(1895). 16 P. R. 541.— CAN. 

PART III. SECT. 7, SUB-SECT. 2. 

b 1. Accretion.] — A view 

by the ct. of the place of tbo alleged 
accretion is not merely for the purpose 
of apprfxdatlng the other evidence 
hut also for the purpose of assisting 
the ct. In reaching a proper conclusion. 
—Clarke v. Edmon'Ton (Can.). [19291 
4 D. L. K. 1010 ; revg.. [1928] 2 D. L. H. 
154 ; 1 W. W. R. 663 ; 23 Alta. L. R. 
233.— CAN. 

PART III. SECT. 8. 

1598 X. .] — In the estima- 

tion of the value of evidence In 
ordinary ceisoe, the testimony of 
credible witnesses who swear positively 
to a fact should receive credit In 
preference to witnesses who testify to 
a negative. — H alleti’ v. Bank of 
Montreal (1918), 4(i N, B. R. 62. — 
CAN. 

1693 *1. Nature <£• applioatUm of 

rule.] — The principle that the evidence 
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1602s. Outweighs several negative wit- 

nesses.}—The rule of law is, that one affirma- 
tive witness outweighs several negative 


witnesses (Sir John Nicholl). — Tockeb v. 
Aykbj (1821), 3 Phillim. 539; 161 E. R. 
1408. 


Part IV. — Documentary Evidence 


1624a. Document to be put in — Notice should be 
given.] — It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issue. — Finland 8.S. 
Owners v. Cornish Rose S.S. Owners, 
The Cornish Rose, [1936] P. 174 ; [1936] 2 
All E. R. 805 ; 105 L. J. P. 114 ; 52 T. L. R. 
048. 

1633a. Entry in marriage register,] — Wyatt v. 
Roohfort (1837), 1 Jur. 592, N. P. 

1664a. .] — R. V, McCartney & Hansen 

(1928), 20 Cr. App. Rep. 179, C. C, A. 

1726a. Will.] — Where a person had been 

dead a great number of years, whose hand- ! 
writing was required to be proved, it was done i 
by showing the similarity of the handwriting in^ 
question to the handwriting of his will, 

‘ no objection was [taken to it, either at the 
bar or by the ct. — Morewood v. Wood 
. (1791), 14 East, 327 ; 4 Term Rep. 157 ; 104 
E. R. 020. 

1766. Add. Annotation: — Retd. United States 
Shipping Board v. St, Albans Ship, [1931] 
A. C. 632. 

1829a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 


producing the written memorandum. — D ali- 
soN V. Stark (1802), 4 Esp. 163 ; 170 E, R. 
677, N. P. 

Annotation : — Refd. R. v. Wrangle (1835), 1 Har. & W. 41. 

1867. Add. Annotation : — Refd. R. v. ^Vnderson 
(1929), 142 L. T. 580. 

1877. Add para. : — 

Parol evidence of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, witliout producing the originals. 
— R. V. Hunt (1820), 3 B. & Aid. 506. 

1900. Add. Citation : — R. v. Douclas (1846), 10 
L. J. Q. B. 417. 

1033a. .] — Where pltfs. called defts.* soh*. : — 

Held : he could state whether ho had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — Roupell v. Haws (1863), 3 
F. & F. 784, N. P. 

1955a. .] — A deed may be pleaded as lost 

by time & accident without profert . — Read 
V. Brookman (1789), 3 Term Rep. 151 ; 100 
E. R. 504. 

1998a. Answers to Inquiries.] — In 

accounting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence ; but not declarations as to 
particular facts, if the i)arty making them is 


of a witness who testlflee affirmatively 
that a oonvorsatJon took place is more 
valuable than the evidence of one 
equally tnistw'orthy who denies tbe 
conversation, is not a ride of Jaw, & 
should only bo used with a due regard 
to the ciroumstano<5s of each case & 
should not bo rf*sorted to until otlier 
moans ot testing credibility have 
fulled ; & it shouhl not be applied in 
a case wherein the convei’satlon in 
question constitutes the parl.icular 
matter at issue between the parties. — 
Monahcit Lumber Co., I^td. v. Perry 
(Sask.), [1U27] 3 D. L. It. 8G1 ; [1927 J 
3 W. W. R, 71.— CAN. 

1696 i. Telephone conversulion 

overheard hy bystander.] — Held: the 
nature of the testimony, the possibility 
of dlabenesty & the connection of the 
Witness with the matter, wore oiroum* 
stances to determine the weight of 
testimony, but wore not valid gi’ounds 
for rejecting the evidence so long as it 
was not hearsay. — Warren G/.bwsKt 
& Co. V. Forst & Co. (1912). 23 

O. W. R. 311 ; 46 S. C. R. 642.~CAN. 

n I. Evidence of perjured uyitness.] 

— Tbe evidence of a witness proved to 
have committed perjury is of no value 
wiiatsoevor &; cannot bo used for any 
purpose ; that is, by itself, or to 
corroborate or be corroborated by 
truthful evidence. — Kmtkrou v. U.ta- 
QAli (1933), I. L. R. 55 All. 039.— IND^ 

PART IV. SECT. 2, SUB-SECT. 10. 

1782 li. .] — Foulds tJ. Bowler 

(1908), 8 W. L. R. 189.— CAN. 


PART IV. SECT. 6. SUB-SECT. 2.— B. 

s i. Will filed in office of Surro- 

gate-General of another promnee .] — 
Secondary evidence of a will devising 
real estate in tViia province, the original 
will being tiled in the office of the 
Surrogate-General of Nova Scotia, is 
not admissible, there being no evidence 
of any law of Nova Scotia prohibiting 
tlie removai of the will.— Doe d. 
Gilmouk V. Whitney (1838), 2 N. S. U. 
(Ber.) 514.— CAN. 

PART IV. SECT. 5, SUB-SECT. 3.— A. 

b 1. .1 — Smith v. Nevilles 

(1859), 18 U. C. R. 473.— CAN. 

b ii. .] — Glen Bain Rural 

Municipality v. Haley (Saak.), 11927] 

3 D. L. R. 474.— CAN. 

PART IV. SECT, 6, SUB-SECT. 4.— C. 

1941 i. Duplicate, originals.] — Deft, 
lot laud to pltf., & a lease having been 
written, A. affixed seals & signed their 
names to It. It was thou agreed that 
A. should make a copy of the lease 
execute it for them in the same manner ; 
he did so. & afterw'ards, in the presence 
of both parties, delivei'od one copy to 
pltf. Ik. the other to deft. : — Held : they 
were diipllonte originals, & either of 
them Wfis primary evidence, — L eonarii 
V. Young (1858), 4 All. 111.— CAN. 

PART IV. SECT. 5, SUB-SECT. 6.— A. 


o L .1— Gouoii V. McBride 

(1800), 10 C. P. 106.— CAN. 
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Bocrotary -treasurer of the pltf. munici- 
pality having destroyed most of the 
pltf.’H records therein, including the 
record of payment of taxes made since 
the last audit, the secretary -treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vasserH, wiio compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called “ the 
reconstructed cash book,*' showing the 
amounts paid by them during two 
months of 1921. In an action against 
tbe secretary-troELsurer to recover an 
h mount alleged to have been mis- 
appropriated by him during 1021, 
pltf. sought to charge him with the 
receipt of the sum which was shown by 
said “ reconstructed cash book ” os 
reccivetl & said book was submitted 
in evidence : — Held : said book was not 
admissible against deft. ; Its contents 
w'ore not obtained in the nrnnner con- 
templated by Rural Municipality Act 
&, therefore, it did not, oven if It had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done ; ho had not so 
recognised or acted upon it as to make 
its contents evidence against him ; it 
w’os not secondary evidence of the 
destroyed cash book ; the necessary 
foundation not having been laid for the 
puiTioae, it w^as not admissible as 
secondary evidence of the taxpayers * 
receipts & cheques. — Glen IJain 
Ritual Municipality v. Halbt, 11928) 
3 D. L. R. 306 ; 11928] 2 W. W. R. 134, 
288 ; 22 Sask. L. R. 559.— CAN. 



To]. XXn. — Evidence. Cases 1998a--2544a. 


capable of being called. — Doe d. Johnson 
V . Johnson (1818). 2 Chit. 190. 

AnnMion.^—Retd. Pytt v. Griffith (1822), 6 Mooro, C. P. r>39. 

2088. Add, Annotation : — Refd. Be Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 

211B. Citation : — For “1 Esp. 125” read “1 
Esp. 127.” 

2129a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — R. v. Morgan, [1925] 1 K. B. 
752 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 135 ; 28 Cox, C. 0. 1 ; 18 Cr. App. Rep. 
180, C. C. A. 

2282. Add para. : — 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, tliat he held 
a paper in his hand at the same time when ho 
administered the oath, from which it was 
supposed that he read the words ; yet held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper. — R. v. Moors (1801), 

0 East, 419, n. 

2285. Add. Annotatio n : — Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 

2285a. Policy of third party Insurance — Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
Part II.] — Resp. was charged with using a 
motor vehicle without thorc^ being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43). A police officer sought 
to give evidence of the contents of a certi- 
ficate of insurance produced by veep.. but 
it was objected on behalf of resp. that, r“> j 
notice to produce the policy having beec | 
given, secondary evidence of its content-n 
was not admissible. The justices upheld 
the objection, <fc, in the absence of other 
evidence, dismissed the information ; — Held : 
the evidence ought to have been received. 

Per Talbot, J. Semhle : the onus of 
proving the possession of a policy was on 


resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all.— WiLLTAisrs V. Russell (1933), 149 L. T. 
190; 97 J. P. 128; 49 T. L. R. 315; 77 
Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Cox, C. 0. 
640. D. C. 

2288. Add, Annotation: — A5 to (1) Consd. R. v, 
Triffitt, [1938] 2 All E. R. 818. 

2345a. .] — Dorrett v, Meux (1854), 15 

G. B. 142 ; 2 0.1.. R. 807 ; 23 L. J. O. P. 221 ; 
23 L. T. O. S. 144 ; 2 W. R. 480 ; 139 E. R. 374. 

2475a. .] — Doe d. St. John v, Hore 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P. 

2476a. .] — Walliss v, Broadbent 

(1836), 4 Ad. Sc El. 877 ; 2 Bar. & W. 40 ; 
6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Cheveley v. Fuller (1853), 

13 0. B. 122 ; 1 W. R. 152 ; 138 E. R. 1143 ; 
Buh norn. Fuller r. Cheveley, Saund. & M. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736. 

2480a. .] — Harris v. Chapman (1808), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.] — 

Apothecaries’ Co. v. Fernyhough (1826), 2 
C. & P. 438 ; 172 E. R. 199, N. P. 

A nnn!afitm : — Refd. R. w. Prontcni ( ) S.’i I ). 3 Nor. & M. TC. B. 31 . 

2513a. To prove amount originally claimed.] — 

WicKEs V. Tanner (1818), 10 L. T. O. S. 
501, N. P. 

2544a. — .] — One paper containing 

two different contnuitB for the purchase of 
• diffeumt lots by difhTeni- p(Tsonb, one stamp 
aOixed on that part of t}it3 paper which con- 
taincMl tlio contract of with deft., SC to 
which the stamp officer's receipt for one 
penalty referred : — // eld : sulliclent to legalise 
the evidence of such contract. — Powell v, 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 
AnnoluUoris : — Refd. Oprllvlo r, Foljtinibo (1817), 3 Mor. 53; 
Bradshaw r. Bonnotfc (1831), "j O. it P. 48; Shalt, oii v, 
IdvIuH (1832), 2 Or. & J. 411 ; BarUtdt r. Pormdl (183«), 

2 liar, W. IS ; Evans v. Prat.l, (1842), 3 Man. & G. 7.51) ; 
Ed*‘n V. Blako (184.5), 13 M. & VV. 014 ; Brett v. ClowHor 
( 1880 ), r> C. P. D. 370. 


PART IV. SECT. 6. SUB-SECT. 6.— 
D. (c). 

sr. Affidavit of peiiiioner — Absence of 
particulars of search irmdc.] — Re Bell 
(1871), 3 Ch. Ch. 231).— CAN. 


PART IV. SECT. 5, SUB-SECT. 6.— 
E. (a). 

2058 iv. .] — Marvin r. 

Curtis (1857), 6 C. P. 212.— CAN. 


2058 V. Evidence of sub- 

eertbing witTiess .] — In ejectment by 
trustees of a Wesleyan Methodist con- 
KTCffation for the parson ajfe property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonaffo home having been proved ; 
— Field : the evidence of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a copy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence. — Ainleyville Trustee 
Wesleyan Metrodist Church r. 
Grewer (1874), 23 C. P. 533.-- -CAN. 

2063 1. Written declaration by testator 
— Lost tcill.i — A lost will may be proved 
bv secondary evidence. The evidence 
of a single ^tness, though interested, 
whose veracity & competency Is un- 
impeachable, is sufficient, & probate 
will bo granted to such an extent as 
he is able to prove it. Declarations 
relative to the wUl became secondary 
evidence if It is lost. — Re Pike’s Will 
(1882). 6 Nfld. L. H. 445.— NFLD. 

•t. Lost deed — Memorandum made by 


predecessor in lille,] — In Fccddng to 
prove the existence & contents of a 
lost deed, a mernorandnrn made In a 
l)ook, by a person through whom 
petitioner clalrnod, was held not to 
ho evidence in fnvoinr of petitioner. — 
Rc Bell (1871). 3 Ch. Ch. 239. - CAN. 

Copy produced from rus- 

tody of successors of grnrUce— l^ith 
indorsement signed by three predrecssors 
in HEKTUAvyA v. .Suiuia.man ya 

SoMAYA.ruLU (1920;, L. B. 50 Tiul. 
App. 140. — IND. 

PART IV. SECT. 9, SUB-SECT. 3.— A. 

sw. Of power of attorney — Proof 
of contents of original only.] — Where an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidence //eTd ; Con- 
veyancing & Law of Property Act, 
1881, H. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an office 
copy of an instniinent deposited as 
therein provided shall, without further 
proof, be euffl<;icnt evidence of Its 
contents, but the sect, does not make 
such copy ovidenoe either of the truth 
of the conteuts or of the Idenlh y of the 
person b> whom the orii^nal was made. 
— O’Kane v, Mullan* [1925] N. I. 1. 
— IR. 

PART IV. SECT. 9, SUB-SECT, 4.— B. 

gl. Books of Q&oernmeni 
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TAqvnr Control Commission.] — Govorn- 
luenl Llfinnr ConLr<»l CornriiisHlon Is a 
“ Department of the (J(»vernm('int of 
Manitoba ” within sect. 17 of Manitoba 
Evidence Act, R. S. M., 1913, &. there- 
fore, copies of entrloH In Its books are 
receivable in ovldenc'c by virtue of said 
section.- U. v. Paij\U':i*4. [1932] 1 

W. W. K. 08 : 2 D. [i. 11. 339 ; 40 
Man. L. 11. 117.- -CAN. 


PART IV. SECT. 9. SUB-SECT. 6.— A. 

f. Kevsd. on other ground^, 18 A. R. 
135. 

PART IV. SECT. 9, SUB-SECT. 6.— B. 

g i. .] — The copy of a will 

hearing the oertlflcyito of the Registrar 
of DcimIh that it was registered, l>ut 
certified by the Reglstnir of Probate, 
was held admissible, by the combined 
elTcot of sects. 34, 57 of the Registry 
Act. — McMillan v. Colford (1932), 
5 M. P. K. 127.- CAN. 


PART IV. SECT. 10, SUB-SECT. 4.— B. 

•X. To vdiaX documents rule applicable 
— Notice of appeal .] — As a notice of 
appeal is not an instrument tendered 
in evidence , but merely a step in the 
procedure of appeal, the failure to 
stamp It cannot be rectified under the 
proviso to sect. 22 (1) of Act 30, 1911. — 
Annama V . Express Colijcction 
Agency (1029), 50 N. L. R. 77.— S. AF. 



Cases 1602a— 1998a. English and Empibe Digest Supplement. 


1602a. Outweighs several negative wit- 

nesses.] — The rule of law is, that one affirma- 
tive witness outweighs several negative 


witnesses (Sir JoHii Nicholl). — Tockeb v. 
Aybe (1821), 3 Phillim. 539 ; 161 E. R. 
1408. 


Part IV. — Documentary Evidence 


1624a. Document to be put In — Notice should be 
given.] — It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issue. — Finland 8.S. 
OwNEiis V. Cornish Rose S.S. Owners. 
The Cornish Rose, [1936] P. 174 ; [1930] 2 
All E. R. 805 ; 105 L. J. P. 114 ; 52 T. L. R. 
048. 

1633a. Entry In marriage register.] — Wyatt v. 
Rochport (1837), 1 Jur. 692, N. P. 

1664a. .] — R. V, McCartney & Hansen 

(1928), 20 Cr. App. Rep. 179, C. C. A. 

1726a. Will.] — Where a pei*son had been 

dead a great number of years, whose hand- 
W’riting was required to be proved, it was done^ 
by showing the similarity of the handwriting in * 
question to the handwriting of his will, & 
no objection was jtaken to it, either at the 
bar or by the ct. — Morewood v. Wood 
, (1791), 14 East, 327 ; 4 Term Rep. 157 ; 104 
E, R. 020. 

1766. Add, Annotation : — Reid. United States 
Shipping Board v, St, Albans Ship, [1931] 
A. C. 032. 

1829a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 


producing the written memorandum. — D ali- 
SON V, Stark (1802), 4 Esp. 103 ; 170 E. R. 
677, N. P. 

Annotation : — Refd. R. v. Wrangle (1835), 1 Har. & W. 41. 

1867. Add. Annotation : — Refd. R. v. Anderson 
(1929), 142 L. T. 580. 

1877. Add para. : — 

Parol evidence of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
— R. r. Hunt (1820), 3 B. & Aid. 560. 

1900. Add. Citation : — R. ir. Douglas (1840), 10 
L. J. Q. B. 417. 

1933a. .] — Where pltfs. called defts.* solr. : — 

Held : ho could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — Roupell v. Haws (1863), 3 
F. & F. 784, N. P. 

1955a. .] — A deed ihay be pleaded as lost 

by time & accident without prof erf. — Read 
V. Brookman (1789), 3 Term Rep. 151 ; 100 
E. R. 504. 

1998a. Answers to Inquiries.] — In 

accounting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence ; but not declarations as to 
particular facts, if the i)arty making them is 


of a witiiOfiB who testlfloti affirmatively 
that a oonveraation took place la more 
valuable than tho ovldonoo of one 
equally trustworthy who denies the 
conversation, la not a nilo of law, & 
should only bo used with a due regard 
to the clrcuinstauoos of each case & 
should not bo n‘Horted to until other 
means of testing credibility have 
failed ; & it should not bo applied in 
a case wh(3rein the conversation In 
question constitutes tho particular 
matter at issue between tho parties. — 
MoNARtnT Lumber Co., v. Pkury 
(Sask.), [19271 3 I). L. It. 801 ; [1927] 
3 W. W. R. 71.— CAN. 

1596 i. Telephone converm/ion 

overhmrd hy hystaiider.] — Held : the 
nature of tho testimony, the possibility 
of dishonesty & tho connection of the 
witness with the mutter, were oircum- 
stances to determine the weight of 
testimony, but were not valid gi'onnds 
for rejecting tho evidence so long as it 
was not hearsay. — W aurjen G/owski 
& Co. V. Forbt & Co. (1912). 23 
O. W. R. 311 ; 40 S. C. R. 042.— CAN. 

n i. Evidcn.ee of perjured uihusA. 1 

— The evidence of a witness proved to 
have committed perjury is of no value 
whatsoever & cannot ho used for any 
purpose ; that Is, hy itself, or to 
corroborate or bo corroborated by 
trntbful evidence. — E mi'ERou v. Uja- 
QAIi (1933), I. L. R. 55 All. 039.— IND^ 

PART IV. SECT. 2. SUB-SECT. 10. 

1762 U. .1— Foulds V. Bowucii 

(1908), 8 W. L. R. 180.— CAN. 


PART IV. SECT. 5, SUB-SECT. 2.— B. 

g i. Will filed in office of Surra- 

qate-Gnural of another proviru'e .] — 
.Secondary evidence of a will devising 
real estat e In this province, tho original 
will being filed in the office of the 
Surrogate-General of Nova .Scotia, is 
not admissildo, there being no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will. — Doic d. 
Gilmour V. Whitney (1838), 2 N. S. li. 
(Uer.) .'ll!.— CAN. 

PART IV. SECT. 5, SUB-SECT. 3.— A. 

b i. .] — Smith v. Nevilles 

(1859), 18 U. C. R. 473.— CAN. 

b ii. .1 — Gijen Bain Rural 

Munk’ipality V. Haley (Susk.), [1927] 
3 D. L. R. 474.— CAN. 

PART IV. SECT, 5. SUB-SECT. 4.— C. 

1941 i. Duplicate oriffinals.] — Deft, 
let laud to pltf., & a leaao having been 
written. A. affixed seals & signed their 
iianiOH to it. It was then agreed that 
A. should make a copy of the lease & 
execute it for them In the same manner ; 
ho did so. & uftAjrwarda. in tho presence 
«)f both parties, delivered one copy to 
pltf. the other to deft. : — Held : they 
were duplicate originals, & either of 
them was primary evidence. — Leonakh 
w. Young (1868), 4 All. 111.— CAN. 

PART IV. SECT. 5. SUB-SECT. 6.— A. 


o i. ,}_QouGn V. McBride 

(1860), 10 C. P. 106.— CAN. 
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Booretary -treasurer of tho pltf. mimiel- 
pullty liaving destroyed most of the 
pltf.’s records tberoin. including the 
record of payment of taxe.s made since 
the last audit, tho Bocretary-treasurer, 
under the authority of the council, 
employed nu office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence In tho hands of 
taxpayers a statcincnt called “ the 
reconstructed cash book,” showing the 
amounts paid hy them during two 
months of 1921. In an action against 
the secretary -treasurer to recover an 
Hinount alleged to have heeu mis- 
appropriated by him during 1921, 
pltf. sought to charge him with the 
receipt of the sum w'hlch was shown by 
said ” reconstructed cash book ’* as 
received & said book was submitted 
in evidence : — Held : said book was not 
admissible against deft.. ; its contents 
were not obtained in the nmnner con- 
templated by Rural Municipality Act 
&, therefore, It did not, even If it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done ; he had not so 
recognised or acted upon it as te make 
its contents evidence against him ; it 
was not secondary e^dence of the 
destroyed cash book ; the necessary 
foundation not having been laid for the 
pui^pose, it was not admissible as 
seoondaiy evidence of tho taxpayers* 
receipts & cheques. — Glen Bain 
Rural MuNiciPALirr v. Haley, [1928] 
3 D.L.R. 306 : (1928J 2 W.W. R. 184, 
288 ; 22 Sask. L. R. 659.— CAN, 
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capable of being called. — Doe d. Johnson 
V. Johnson (1818), 2 Chit. 190. 

Annotation: — Refd. Pyttv. Griffith (1822), G Moore, C.P. 538. 

2088. Add, Annotation : — Refd. Re Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 

2118. Citation: — For “1 Esp. 125” read “1 
Esp. 127.” 

2129a. .J — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — R. v. Morgan, [1925] 1 K. B. 
752 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 135 ; 28 Cox, C. C. 1 ; 18 Cr. App. Rep. 
180, C. C. A. 

2282, Add para. : — 

Whore the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that lie held 
a paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words ; yet held 
that parol evidence of what he in fact said 
was sullicient, without giving liim notice to 
produce such paper. — R. v. Moors (1801), 

6 East, 419, n. 

2285. Add, Annotation : — Apld. Williams v, Rus- 
sell (1933), 149 L. T. 190. 

2285a. Policy of third party Insurance — Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
Part II.] — Resp. was charged with using a 
motor vehicle without there being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43). A police officer sought 
to give evidence of the contents of a certi- 
ficate of insurance produced by but 

it was objected on behalf of resp. that, t'o j 
notice to produce the policy having been 
given, secondary evidence of its contents | 
was not admissible. The justices upheld 
the objection, <te, in the absence of other 
evidence, dismissed tlie information : — HcM : 
the evidence ought to have been received. 

Per Talbot, J. Semble : tlio onus of 
proving the possession of a policy was on 


resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all. — W illi A ars v, Russell (1933), 149 L. T. 
190 : 97 J. P. 128; 49 T. L. R. 315; 77 
Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Cox, C. C. 
640, D. C. 

2288. Add. Annotation As to (1) Consd. R. v, 
Tidmtt, [1938] 2 AU E. R. 818. 

2345a. .] — Dorrett v. Meux (1854), 15 

O. B. 142 ; 2 C.I.. R. 807 ; 23 L. J. O. P. 221 ; 
23 L. T. O. 8. 144 ; 2 W. R. 480 ; 139 B. R. 374. 

2475a. .1 — Doe d. St. John v. Hore 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P. 

2476a. .] — Walliss v, Broadbent 

(1836), 4 Ad. & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Oheveley v, Fttller (1853), 

13 O. B. 122 ; 1 W. R. 152 ; 138 E. R. 1143 ; 
suh nom. Puller v, Oheveley, Saund. M. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736. 

2480a. .] — Harris v. Chapman (1868), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.]— 

Apothecaries’ Co. v. Fernyhough (1826), 2 
C. P. 438 ; 172 E. R. 199, N. P. 

A nnotalion : — Refd. H. V. l*ro8t,oT‘ ( ( S3i), 3 Ncv. &M. Iv. B. 31. 

2513a. To prove amount originally claimed.]— 

WicKES V. Tanner (1848), 10 L. T. O. S. 
504, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
• different lots by different porsons, one stamp 
affixed on that ]>art of tlie paper which con- 
tained tliG contnict of sale with deft., & to 
which the stamp officer’s receipt for ono 
pemalty referred : — Held : sufficient to legalise 
the evidence of such contract. — Powell v, 
Edmunds (1810), 12 East, 0 ; 104 E. R. 3. 
Aitnolaiinm : — Refd. Offilvlo v. Popambo (1817), 3 Mor. 53 ; 
Bradshaw r. Bennott. (1831), 5 0. ife B. 48; ShoUon v, 
Llvliirt (1832), 2 Cr. & J. 411 ; BartloU v. Pornell (1830), 
2 liar. vSe W. 18 ; Evans v. Pratt (1842), 3 Man. Sc, G. 750 ; 
Eden v. Blako (1845), 13 M. & W. Gli ; Brett v. ClowHor 
(1880), 5 C. P. 1>. 370. 


PART IV. SECT. 5, SUB-SECT. 5.— 

D. (c). 

ir. Affidavit of petitioner — Jhftenee of 
particulars of search — lie Bell 

(1871), 3 Ch. Ch. 239.— CAN. 

PART IV. SECT. 5, SUB-SECT. 6.— 

E. (a). 

2058 iv. .] — Marvin v. 

Curtis (1857), 6 C. P. 212.— CAN. 

2058 V. Evidence of sub- 

scribing ivitncss.] — In ejectment by 
truatcop of a Wesleyan Methodist con- 
prefiration for the parson asre property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved : 
— field : the evidence of the sub- 
Bcrlbing witness os to the execution 
of the deed & memorial, with a copy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence. — Ainleyville Trustee 
Wesleyan Methodist Church r. 
Grewkr (1874), 23 C. P. 533.— CAN. 

2063 i. Written declaration by testator 
— Lost wiU.i — A lost will may be proved 
by secondary evidentjc. The evidence 
or a single ^tness, though Interested, 
whose veracity & competency Is un- 
impeachable, Is sufficient, & probate 
will bo CTanted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence if it is lost. — lie Pike’s Will 
( 1882), 6 Nfld. L. H. 445.— NFLD. 

■t. Lost deed — Memorandum made by 


predecessor in title.] — In socking to 
prove the existence & contents of a 
lost deed, a metnorandum made In a 
book, by a person through whom 
petitioner clalrnotl, was hold not to 
bo evidence in favour of petitioner. — 
Ec Bell (1871). 3 Ch. Ch. 239. -CAN. 

sv. Copy produced freem o/s* 

tody of successors of grantee- IV ith 
indorsement signed by three predecessors 
in Seetiiayya v. Surramanya 

SoMAVAJULU (1929;, L. H. 56 Ind. 
App. 146, — IND. 

PART IV. SECT. 9, SUB-SECT. 3.— A. 

sw. Of power of attorney — Proof 
oj contents of original only.] — Whore an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidence ; - //cW .* Con- 
veyancing & Law of Property Act, 
1881, 8. 48 (4), mopoly obviates the 
noc^slty for pi*oduotlon of an original 
instrument by enacting that an office 
copy of an instrument dtjposlted as 
therein provided, shall, without further 
proof, be sufficient evidence of its 
contents, but the sect, does not make 
such copy evidence either of the truth 
of the contents or of the identity of the 
person b> whom the original was made. 
— ^O'Kane V. Mullan, 119251 N. I. 1. 
-IR. 

PART IV. SECT. 9, SUB-SECT. 4.— B. 

g 1. Books of Government 

11 


Lir/uor Control Comynission.] — Govern- 
ment Liquor Control CommlHHlon Is a 
“ J»epartmciit of the (lovernment of 
Manitoba ” witliln sect. 17 of Manitoba 
Eviflencc Act, J{. S. M., 1913, thcro- 
foro, copicH of entries In Its Ijooks are 
ree<!lvablo In cvldonee by virtue of said 
section.— U. v. Pauwkix, fl932j 1 
W. W. 11. 08 ; 2 D, L. 11. 339 ; 40 
Man. L. K. 117.— CAN, 


PART IV. SECT. 9, SUB-SECT. 6.— A. 

f. Revsd. on other grounds, 18 A. R. 
135. 


PART IV. SECT. 9, SUB-SECT. 5.— B. 

g i. .] — The copy of a will 

i)earlMg the certlflciite of the Registrar 
of Deeds that It was registered, but 
certified by the iteglstrar of ITobato, 
was held admlssiblo, by the combined 
effect of sects. 34, 57 of the Registry 
Act. — M cMillan v, Odij^oiid (J932), 
5 M. P. R. 127.— CAN. 


PART IV. SECT. 10, SUB-SECT. 4.— B. 

sx. To what documents rule applicable 
— Notice of appeal.} ~A.s a notice of 
appeal Is not an Instrument tendered 
In cvldonee , hut merely a step in the 
procedure of appeal, the failure to 
stamp It cannot be rectified under the 
proviso to scot. 22 (1) of Act 30, 1911. — 
ANNAMA V. EXPRE88 COLI^CTION 
AUENOT (1929), 50 N. L. R. 77.-~S. AF. 



Cases 2670— 81S6. Enqlish akd Empire 

2570. Add, Annotations : — Refd. NagoremuU 
Triton Insce. (1924), 41 T, L. R. 168; Be 
National Benefit Assce. (1027), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — ^An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1858), 1 F. & F. 183, 
N. P. 

2587# Add, Annotation : — Refd. Nagoremull v, 
Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add, Annotation : — Refd. Koechlin v, 

Kestenbaum, [1927] 1 K. B. 889. 

2639. Add, Annotation : — Refd. R. v, Lincolnshire 
JJ., Ex p, Brett, [1926] 2 K. B. 192. 

2642a. Solicitor not bound to produce.] — 

The solr. under a commission of bkpcy. is 
not bound to produce the proceedings under 
it, though called upon by svhpoena duces 
tecum , — Bateson v, Hartsink (1801), 4 
Esp. 43, N. P. 

Annotation : — ^Refd. Rowell v. Pratt, [1936] 2 K. B. 226. 

2707a. .1 — Davies v, Lowndes (1835), 1 Bing. 

N. C. 597 ; 1 Hodg. 125 ; 2 Scott, 71 ; 4 
L. J. 0. P. 214 ; 131 B. R. 1247 ; on appeal 
(1838), 4 Bing. N, 0. 478, Ex. Oh. 

2709. Add. Annotation : — Folld. Little v. Little, 
[1927] P. 224. 

After this case add, ** See, also, Husband & 
Wife, No. 2703a.” 

2722. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson. [1125] P. 34. 

2723. Add, Annotation : — Consd. Partington 
Partington & Atkinson, [1925] P. 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vbenby V, Vernby (1920), 86 T. L. R. 203. 

2880. Add, Annotation : — ^Refd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

2900a. Inadmissible.] — Parol evidence of the 

oaths required by the Toleration Act having 
been taken, is not admissible. — R. v, Hube 
( 1792), Peake, 180, N. P.; (1794), 5 Term 
Rep. 642 ; 101 E. R. 306. 


Digest Supplement. 

8036, Add, Annotation — Refd. Selby v. Atkins 
(1926), 186 L, T. 45. 

8115. Add, Annotation : — Refd. Finland S.S. 
Owners v, Cornish Rose Owners, The Cornish 
Rose, [1936] 2 AU E. R. 805. 

3122a. .] — In proceedings in the cts. 

of thw country by or against the ruler of a 
colonial State whose ^tus is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 
ments which are appended to it. — Duff 
Development Co. v. Kblantan Govern - 

- KENT, [1923] 1 Ch. 385 ; 92 L. J. Ch. 278 ; 
129 L. T. 290 ; 39 T. L. R. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation : — Apld. Engelke v. Musmann, [1928] A. 0. 433. 

3122b. .] — Duff Development Co. v, 

Kelantan Government, No. 1264a, ante, 

3122c. .] — During the course of the 

argument a question arose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), 8. 4, two questions t ” Was the 
territory now known as Northern Rhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or ‘‘ Was it at tnat date part 
of His Majesty’s Dominions ? ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Rhodesia was a territory 
under His Majesty’s protection. It did not 
then & does not now form part of His 
Majesty’s Dominions (Luxmoore, J, ), — North 
Charterland Exploration Co. (1910), 
Ltd. V, R., [1931] 1 Ch. 169 ; 99 L. J. Ch. 
483 ; 143 L. T. 623 ; 46 T. L. R. 666. 

3125. Add, Annotation : — Consd. Musmann v. 
Bngelke (1927), 96 L. J. K. B. 824. 


PART IV. sect. 10, SUB-SECT. 8. 

2608 1. Finality of judge* 9 ruling ,] — 
Once the trial Judge, with the question 
of the want of proper stamp present 
in bis mind, has actually admitted a 
document in evidence, Stamp Act, 
s. 36, prevents such admission being 
called in question, except as provided 
In 8. 61, at any stage of the same suit 
or proceeding. & in appeal, on 

the groimd that the Instrument has 
not been properly stamped. — Qurdas 
Maham Chand r. Gurandhta Mal 
(1929), I. L. R. 11 Lah. 77.-~IND. 

PART IV. SECT. 11, SUB-SECT. 2. 

2634 ti. Where, in 

an action for wa^s & ovc^me, based 
on the award of the Commonwealth 
Ct. of Couoiliation & Arbn., the only 
evidence of the awarri was a printed 
dooument purporting to be a oopv of 
the award be^ng the Imprint By 
authority : H. J. Green, Govt. Printer, 
Melbourne ** : — Beld : the award was 
not proved. — Mu>*North Eusotrictty 
Co., Ltd. v, Rutherford, [19271 
8. A. S. R. 273.— AU8. 

PART IV. SECT. 11, SUB-SECT. 4.— A. 

2667 i. JRen inter alioe aeia — 

Conviction for murder.]— On an appUoa- 


tlon by a husband, who has killod his 
wife, or his attorney for a grant of 
administration a certified copy of the 
oonvictlon is admissible, not merely 
as proof of the oonviotion, but also as 
presumptive proof of the commission 
of the crime. — Re Noble (Bask.), [1927] 
1 W. W. R. 938.— CAN. 

PART IV. SECT. 11. SUB-SECT. 4.— a 

2690 1. Evidence of commission of 
crime-^Presumptive evidence,] — Re 

Noble, No. 2667 1. onfe.— CAN. 

PART IV. SECT. 11. SUB-SECT. 6.— 
A. (a). 

2789 I. No opportunity to cross- 
examine,] — Held : the evidence was 
inadmissible. — Johnson v, R. (Ont.) 
(1911), 13 Exoh. O. R. 389.— CAN. 

PART IV. SECT. 11. SUB-SECT. 12. 

3004 i. How proved — Produciion of 
copy printed in Stationery Office ,] — 
The District Ct. Rules are rules made 
by a minister within Documentary 
Evidence Act, 1925, s. 4, & the prodao< 
tion of a copy of the rules, printed in 
the StationeiT Office, is primd facie 
evidence that the rules have been 
validly made. — ^Tanonet v. District 

12 


Justice for County of Kerry, [1928] 
I. R. 358.— IR. 

PART IV. SECT. 11. SUB-SECT. 15.— 
A. 

■z. Proof — Writ of execution ,] — 
Stuart v. Andrews (1827), N. B. Dig. 
832.— CAN. 

sy. .] — Doe d. Stoortno 

V, WATTS (1842), 2 Ont. Dig. 2065.— 
CAN. 

PART IV. SECT. 18, SUB-SECT. 10.— 
• A. (h). 

■a. British consul abroad — Certificate 
on point of law .] — A British^nsnl may 
prove by his certificate a point of 
foreign law which he is competent to 
prove . by affidavit. — Re Bergman 
Estate, [1928] 1 W. W. K. 601.— CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (d)^ 

sb. Oert{fief%te oj professor of 
anatomy .] — A certificate from the 
professor of anatomy at the Grant 
Medical College, Bombay, as to certain 
bones submitted to him for examinatioD, 
is not per se admissible in eridenoe, 
but must be proved by calling the 
professor as a witness. — -R. v. Asilta 
(1922), I. L. R. 47 Bom. 74.— IND. 
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3167. Add. Annotaii^n Consd. Ue Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284, 

8158. Add. Annotation : — Overd. He Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284, 

3159. Add. Annotation : — FoUd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

3163. Add. Annotation : — ^Folld. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation : — ^FoUd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3165a. — Marriage of parents.]— In an action 

brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra* 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
bitestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three (^1 the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were prhnd 
facie or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufllcient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to estabuf>li the 
fact of marriage between the parent^ in I 
question. Re Wintle, No. 31^18, overd.”' j 
Re Stollery, Weir v. Treasury Solicitor, 
[1926] Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. 11. 253 ; 70 Sol. 
Jo. 385 ; 24 L. G, B. 173, C. A. 


3177a. Marriage of parents of deceased.] — 

Be Stollery, Weir v. Treasury Solicitor, 

No. 8165a, ante. 

3179. Add. Annotation : — Dlstd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

8287. Add. Annotations : — Apprvd. Hendon Paper 
Works Co. V. Sunderland Assm^ Com., 
[1916] 1 K. B. 763. Folld. Fowler (ieeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gat^head XTnion Assmt. 
Com. V, Redheugh Colliery, [1925] A. C. 309. 

3288. Add. Citation:-—! B. R. A. 210. 

Add, Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V. Redheugh Colliery, [1925] A. 0. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Rhondda Overseers <fe Rhondda U. O. 
(1916), 86 L. J. K. B. 1545. 

3289. Add. Citation 2 B, R. A. 592. 

Add. Annotation : — Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. 0. 309. 

3809. Add. Annotation: — As to (2) Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1932), 48 
T. L. R. 290. 

3349. Add. Annotation : - -Cons^d. Busby v. 
Avgherino, [1927] 2 Ch. 33, 

3371. Add. Annotation: — Refd. He Stollery, Weir 
V. Treasury Solicitor, [1920] Oh. 284. 

3377. Add. Annotation : — Consd. Rs Stollery, Weir 
V. Treasury Solicitor, [1920 ] Ch. 281. 

3388. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1920] Ch. 284. 

3389. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1920] (Jh. 284. 


PART IV. SECT. 12, SUB-SECT. 10.— 
B. (b) i. 

3157 i. AdmissihilUy.] — In an action 
in which the alleged infancy of pltf. 
was In issue : — Held : ( 1 ) his testimony 
that he had seen his birth certilicato, 
which was not produced, & that he 
was not of ago was not sufficient to 
prove his minority since it amounted 
to no more than hearsay evidence ; 
(2) a certificate of registry of birth 
purporting to be issued under the 
Births & Deaths Registration Act, 
1874 (Imp.), would not bo admissible 
in England as evidence of pJtf.'s age, 
since it did not comply with the 
requirements of sect. 38 of Births & 
Deaths Registration Act. 1836, & 
sect. 38 of 1874 Act, & should not be 
admissible here. Moreover, since the 
certificate did not contain or puroort 
to contain a copy of or extract from 
the original register of births & did 
not identify or furnish information 
sufficient to identify pltf. as the person 
referred to in the certificate, it was 
not sufficient to establish his minority. 
— Anthony v. Charter, 119331 1 
W. W. R. 310; 1 D. L. R. 684.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 14. 

to. Be(nUation of Minister of Croum — 
In possession of prosecniing counsel- * 
WhHher amounts to production.] — The 
fact that counsel for the prosecution 
has a copy of a tegulatJon made by a 
Minister of the Crown In hla possession 
at the trial Sc available for the perusal 
of the JusNoe hearing the case, does not 
amount to its ** production within 


Canada Evidence Act, s. 21, at least 
when no opportunity is given the 
ciccusod’a counsel to peruse it or object 
to it. — R. V. Ykic Clun & Yke Low 
(.S ank.), II929I 1 D. L. R. 194; ftO 
Can, Grim. Cas. 440; [1928] 3 W. W. 
R. 5rj8.— CAN. 

PART IV. SECT. 12, SUB-SECT. 15.— 
A. (a). 

I j, Value as evidence.] —Ukato 

V. PoRTAOE La Prairie Corfn. (1909), 

18 Man. L. R. 693.— CAN. 

PART IV. SECT. 12. SUB-SECT. 19. - 
0. (d) iii. 

■e. Certificate of baptism — Admis- 
sible.] — Sutherland v. Vouno (1884), 
1 Man. L. R. 38.— CAN. 

8g. Evidence of marriayc — Authenti- 
cated certificate — proved 
desertion by W. & asked for an order 
for restitution of conjugal rights, 
falling which a divorce. The marriage 
had been solemnised in India Hl was 
sworn to by H. The marriage certi- 
ficate was not authenticated : — Held : 
an order for restitution would bo 
granted, but no further proceedings 
must be taken in the matter until a 
duly authenticated certificate of the 
nmrriage was produced. — Dwyer v. 
Dwyer. [1933] N. L. R. 698.— S. AF. ,, 

PART IV. SECT. 12, SUB-SECT. 19.— 
C. (•). 

so. Evidence o1 marriage — Certified 
extract from register.] — The Crown in a 
trial for hiawy called a Roman 
Catholic priest, a native of Yugoslavia, 
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who produred wbnt purported to be a 
corMllcd extract from the marriage 
register of a i)uririh In YugoHlavia, 
showing un entry which the a<;ciiMod 
admitted was that of hin own rnarrhigo 
with a woman in that conntry. The 
wltncKH hluiHclf hud not officiated ut 
tdie ceremony. lie Htuted that ho was 
well ae<jiiaintod with the priest who 
had iHHued the eortlli* ate, & that ho 
oould identify the rtlir»atup« theroen. 
The identity of the part len was ewtab- 
llnhed : — Held: (1) tJje ntrlct rule of 
the eomnum law of Lugiand relating 
to the proof of foreign mar-iages applies 
in Now Zealand ueHpito tho greater 
difficulty in the Dominion of proof &: 
in obtaining ovlduneo ; (2) tho prlost, 
who, on being recalled, stated that the 
pariah prioat was paid a fee by the 
Government for keeping the register 
& issuing certlflcatcH of marriage & 
that such oortlficatea were ao- 
oopted In the ots. of Yugoslavia In 
proof of the marriage, woa an expert 
qualliled to testify as to the raarrlag© 
law of Yugoslavia ; (3) the copy of the 
register was admissible In evidence. — 
R. V. luoH, 11935] N. Z. L. R. 90.— 
N.Z. 

PART IV. SECT. 12, SUB-SECT, 19.— 
C. (f). 

8406 I. Admi8sil)ilU >/.] — An extract 
from a marriage register kept In a 
Scottish pariah & duly authenticated 
8l signed by the registrar Is admlaglble 
In a Canadian ct, to prove the marriage 
of accused charged with bigamy, by 
virtue of 1864 Act (Imp.). — R. v. 
INNES, (193SJ 2 D. L. R. UO ; O. R. 
109 : 59 0. 0. 0. 339.— CAN. 



Case* 3414a-^89. Enqubh akd Empire Digest Supplement, 


8414a. — Prlmft lade ol vaUdlty.]— A petition 
ior nullity of marriage, on the ground that 
at the time of the marriage, which was a 
marriage by declaration in Scotland, & which 
had been registered, neither petitioner nor 
resp. had lived in Scotland for twenty-one 
days next preceding the marriage, was dis- 
missed on the ground that petitioner had 
failed to satisfy the ct. of the untruth of the 
statement in the register that resp. had lived 
in Scotland for twenty-one days preceding 
the marriage, — Winteubottom v. Winter- 
bottom (otherwise Appleton) (1922), 38 
T. L. R. 813. 

3419a. S. P. Money v. Money & Turner (1927), 
71 Sol. Jo. 606. 

3422a. ,] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — Pritchard 
V. Pritchard (1920), 37 T. L. R. 104. 

3428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certilicate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certilicate issued 
from the Church & signed by the clergyman, 
together with the relevant Indian Act. — 
.Pawson V, PAweoN (1930), 99 L. J. P. 142 ; 
143 L. T. 440 ; 46 T. L. R 543. 

3428b. Of entry in ecclesiastical register 

— With relevant Indian Act.] — Pawson v, 
Pawson, No. 3428a, ante, 

3435a. .] — A marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage. — Ma^fthews v. 
Matthews (1930), 99 L. J. P. 142 ; 143 L. T. 
440 ; 40 T, L, R, 543. 

3436a, South Africa.] — Water- 

field V. Waterfield & Pretorius (1929), 
73 Sol. Jo. 300. 

3437a. .] — L. (otherwise 

B.) v. L. (1919), 36 T. L. R. 148 ; 64 Sol. Jo. 
225. 


34371), British North Borneo.] — Win- 

mill V. Winmill (1934), 78 Sol. Jo. 536. 

(e) Foreign Countries (p. 342). 

See Evidence (Foreign, Dominion & 
Colonial Documents) Act, 1933 (c. 4). 

3451a. Belgium—Evidence (Foreign, 

Dominion & Colonial Documents) Act, 1933 
(c. 4).] — For the first time in divorce pro- 
! ceedings the solemnisation of a marriage 
abroad was proved by means of the procedure 
permitted by above Act, & the Evidence 
(Belgium) Order, 1933, made thereunder. 
The duly authenticated Belgian certificate of 
marriage was accepted as proof of the 
marriage. — North r. North & Ogden (1936), 
105 L. J. P. 56 ; 154 L. T. 498 ; 62 T. L. R. 
380 ; 80 Sol. Jo. 208. 

I 3466. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — Marsh v. 

, Robinson (1802), 4 Esp. 98 ; 170 B. R. 656, 
N. P. 

3513a. Stationers* Hall register — Of first per- 
formances of dramatic productions.] — Falcon 
V. Famous Players Film Co., Ltd., No. 
624a, ante. 

3526. Add, Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

3543. Add, Annoiations : — As to (2) Consd. Falcon 
V, Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stoll ory, Weir v. Treasury 
Solicitor, [1920] Ch. 284. 

3547. Add, Annotation : — Refd. Stoney v, East- 
bourne R. I). C., [1927] 1 Ch. 367. 

3572. Add. Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 

3580. Add, Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 

3584. Add. Annotation : — Refd. Stoney v. East- 
bourne R. C. <fe Devonshire (1920), 135 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 


PART IV. SECT. 12. SUB-SECT. 19.— G. 

sf. Register of iillcs to land kept 
under Local liepistration of Title 
(Ireland) Aci^ 1891 (u. G6).] — The ahovo 
register is a public register & tlie 
documentH keptiu the oflice forreglstra- 
tlon of titles are public documents. — 
Re BhTZQKRAJJ), 110251 1 I. H. 42.— 
IR. 

sg. I^prietor'6 Regislrj; Rook .] — 
Fulton v. Ckeklman, [1930] 4 D. I.*. R, 
43 • on appeAil, 119311 S. C. R. 221 ; 1 
D. L. R. 733.— can. 

PART rV. SECT. 12, SUB-SECT. 20. 

•h. Weight of eindciicc.] — The Im- 
portance as evidence of revenue 
records, admissible under Indian 
ICvldonce Act, s. 35, varies with the 
clrcuinstanoes, — G angabai r. ITakir- 
OOWDA (1929), I. L. R. 54 Bom. 336.— 
IND. 

PART XV. SECT. 12, SUB-SECT. 21. 

i i. How prm'cd.] — The contents 

of a statute of any province within the 
King’s dominions may” be proved by 
the production of a copy purporting 
to bo iirlntod under the authority of 
the Le^slature of that province. — 


Northern Trusts Co. v. McLean, 
[1 926] 3 D. L. R. 93 ; 68 O. L. R. 683.— 

CAN. 


PART IV. SECT. 12, SUB-SECT. 22. 

m I. .] — In order to prove the 

atmospheric temperature In Sydney 
on certain days the Chief Clerk in the 
New South Wales division of the 
Meteorological Department was called. 
Ho produced a small book bearing the 
imprint of the Federal Govt. Printer, 
& entitled Commonwealth Meteoro- 
Bureau, Division No, 4, New 
South Wales Meteoi'ological Observa- 
tions taken at Sydney ” on the material 
dates. He also gave evidence that the 
bock was kept in the Department by 
the T>crmaiieut oflicors of the Depart- 
ment in Sydney ; that these oilicers 
wem public ottlecrs in the Department 
making records, in the book, of 
temperatures Sc other things ; Sc that, 
his experience, observations & 
records had been made in a similar 
manner for the past twenty-eight years. 
On this evidencso the. book was admitted 
in evidenoo. On appeal : — Hedd : the 
book a public document, con- 
sequently, it had rightly been admitted 
in evidenoe. — Batlow jPackinq House 
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& Cool Stokes Rural tX ) -operative 
Society, Ltd. v. Coiviivr;nv\tcalth & 
Dominion Line, Ltd. (1937), 37 S. R. 
N. S. W. 314 ; 64 N. S. W. W. N. 
83.— AUS. 

8j. Records of secretary of province — 
Entry as to delivery of patent — In 
secretary's handwriting — Whether proof 
of possession of patem.] — Qu. : whether 
the ovideuco of the scxjretary of the 
province, that It appears by an entry 
In his own handwriting, in a book kept 
for such entries, that a patent was 
delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. In trover 
with the possession of such patent. — 
Hampson r. Boulton (1836), 5 O. S. 
23.— CAN. 

PART IV. SECT. 13. SUB-SECT. 2.— A. 

3679 V, .p— Account books are 

admissible in evidence, under Evidence 
Act, 1872, B. 34, without any formal 
proof that they were regularly kept in 
the course of business. The Legis- 
lature. in sect. 34, heis dispensed with 
the necessity of such foi-mal proof, 
which was required by the former Act 
II. of 1855. In order that aocount 
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Add. Annotation ; — As to (2^ Consd* BusbT 
V. Aygb^nno, 119271 2 Cb, 33. 

3757. Add. Annotation Ketd. A/S Bendal v 
Arcos, Ltd., 119371 3 All E. B. 577. 

3784). Add. Citation : — 2 B. B. A, 682. 

3802a. .1— Haynes v. Hayton (1828^ 8 

L. J. 0. S. K. B. 231. 


^uci. annotation ;-^A8 to (3) Reid. Moser 
V. Ambleside U. I). C, (1925), 89 J. P. 118. 

3911. Add. AnnoMons Consd. Stoney v. Eaat- 
bourne K. 0. & Devonshire ( 1 020), 95 L. J. Ch. 

*» Trafford v. l^hrower (1929), 46 T. L. R. 
^02, Refd. Hue v. Whiteley, ^19291 1 Ob. 



3824. Add. Annotation : — Consd. De Stempel v 
Dunkels, [1938] 1 AU E. R. 238. 


3831. Add, Annotation : — Retd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 


3832. Add, Annotation : — Consd. Do Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 

3850a. Following letters.]— Letters following 

a letter written “ without prejudiec ” should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letLs-s 
are open. — India Rubber, Gutta Pekcha A; 
Teleoiiapu Works Co., Ltd. v. Chapman 
(1920), 20 B. W. C. C. 181, C. A. 


3860. Add, Annolatioji : — Refd. Hobbs v, Tinling, 
Hobbs V. Notlingbira Journal, [1929] 2 

K. B. 1. 


3889. Add. Annotation : — As to (1) Refd. lie Davy, 
[1935] P. 1. 

3902. Add. Annotation : — Refd. Layzell v. Thomp' 
eon (1927), 137 L. T. 106. 


3914. After this case add “ See, also, Highways, 
Nos. 3.ji5a, 355b.” 

3919a. To prove state of premises J — Doe d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3921. After this case add : — 

.] — See Rights of Way Act, 1932 

(c. 45), s. 1 (4). 

3982. Add. Annotation : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C. 032. 

3933. Add. Amiotaiion : — Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. O. 632. 

3934. Add. Annotation : — Consd. United States, 
Shipping Board v. St. Albans Ship, [1931 J 
A. C. 632. 

3935a. — — Dimensions & relative proportions of 
subject-matter.] — (1) Cbsarly a photographic 
picture cannot be relied upon as pi’oof in 
itself of the dimensions of the depicted object 
or objects. Sc cjannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 


books may be deemed regularly kept 
in the courao of busiiicsH, it Is not 
necessary to show that they laid been 
entered up as & when the transuctioua 
took place. — Empkhor v. NAirtiAUA 
PUASAU (192U), I. L. 11. 51 All. 8G4.— 
IND. 

si. Corporation or partnership hooks.] 
— Dofts., stockbrokers, were Indicted 
& tried (a) for conapirocy by iraudn- 
lont means to defraud castomors ; 
(h) for conspiracy by fraudulent means 
to affect the public market price of 
stocks publicly sold ; (c) for that with 
intent to make gain or proilt by the 
rise or fall of stocks they made agree- 
ments for the sale or purchase of stoeUs 
in respect of which no delivery was 
eyor made or Intended to be made : — 
Held : books of account, records, & 
other documonts of defts. were pro- 
perly admitted at the trial, — it, v. 
Smart & Young ; 11. v. Patehbon & 
Campbell; It, v. Stobie & Foulong, 
(HhU] 2 I). L. It. 207 ; (). It. 170 ; 
55 Can. C. C. 310.—CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— B. 

sb. To prove to whom credit given .] — 
WiUTE V. Miller (1888), 27 N. B. It. 
U3.— CAN. 

sd. 2*0 prove sale of goods — "Entry in 
ledger.)— \n an action for the price of 
goods sold & delivered entries in the 
pltf.’a ledger are not proof of tlie sales. 
— Liscijinsky V. AULD, [19321 3 

VV. W. It. 691. —CAN. 

PART IV. SECT. 13, SUB-SECT. 4. 

sf. Books of railway companies — 
Bepair book .) — Canada Central Ry. 
Co. V. McLaren (1883), 8 A. R. 564, — 

CAN. 

PART IV. SECT. 13, SUB-SECT. 6. 

dj, .] — A book main- 
tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
family to which they rendered service, 
the events recorded being such as are 
usually known to a family bard in 
connection with his calling : — Held : 


adrnisHlhlo as evido.uco eoiie<Tning the 
relatuMiehip of the mcn\bers of ihe 
family, v.i.one history was entered 
tbereiu. — A na mu v. Nand 6x1.^1924). 
1. L. R. 16 An. 0(:5 -IND. 

PART IV. SECT, ra, SUB-SECT. 6.- A. 

\ i, pvrsn.nrf of conimon 

ohjcct.] ~Tlt‘}d : lettciH, wriiton hy t he 
nudtier of a pctll loner in a suit for 
restitution of conjugal nglits, wlileh. 
if written by petitioner wiuild have 
been evldenecj of her lark of sJneerily, 
were admissible against her on it being 
proved that- they were written In imr- 
Kuanco of an object emumon to peti- 
tioner A her m<d Imt.— Tiiomah r. 
Thomas (1931), 31 s. U. N. S. W. 159 ; 
48 N. S. W. VV. N. 21. AUS. 

PART IV. SECT. 13, SUB-SECT. 7. -B. 

3843 i1. N /*. Merry v. Ma' IUN 
(1926). 47 N. L. R. 2.30.- S. AF. 

1 i. Euhsegvtmt rorrcffpowlerwe 

<m same snbjerit.]- In order to remier 
letfcrs written " without prejudice " 
iTUidniissiblo as evidene<' It inubt af>pefir 
that th(;re was a (llsi)ute or negotiut Ions 
ponding between the TUiith^s *V Ibut llie 
letlerH were written 5o7i.t fide with a 
view to Its bf'ttleinent. lA tt.ers written 
“ without luejiidiec ’* jeoiecl auhse- 
quent correspondence on the huiuo 
su 1 1 jeet-nia tter.~ M cLko /> r. 1 *ea iwon , 
[1931] 3 W. VV. R. 4 ; 4 I). L. R. 673.— 
CAN. 

PART IV. SECT. 13, SUB-SECT. 11. 

3870 i, Jdmismbility.] — Held : a 
telegram received by pltf. from 
docea.sed was not adrnlHsJhle in evidence 
without proof that deceabed had .semt 
a Udegiam in those terme, &. that the 
original telegram, signed hy deccaHcd, 
had been destroyed or lost.— A damson 
t?. VAfUON tSask.) (1912), 22 W. L. R. 
494.-- CAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q {. Will proved before 

a notary public, 8c reconlcd during 
the lifetime of testator, properly 
admitted In evidence. — M urray v. 
Duff (1895), 33 N. B. R, 351.— CAN. 
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sd. Necessity for production of.) — 
Where pltf.’s counsel in opening nlB 
ease stnted it us u qmwtlon of logitl- 
miu-y, & (bat deft, claimed under a 
will, itr ( 1)0 defence was eondueted 
without the production of the will, 
as if Mio statoment of the counsel had 
rendered (bat. unnecessary : — Held : it 
r)nght lo have been produced. - Do F 
d. Hrkakkv r. Buicakey (1810). 2 
U. C. K. ;M9. CAN. 


PART IV. SECT. 15, 

a I. .]■ The maitH 8c Hur- 

veya made In India tor revenue imr- 
pOKCH are oh'clal documentH jinqiared 
l>y coniiadent porhons 8c witii Hueh 
publicit y 8c nothie to porsouH iuteroHiod 
as to be admibHlble oh valuable ovl- 
(lorK‘<3 of t,be state of thlngH at the 
time tb(\v wore! made.-- Rai Bahadur 
kAOHA KJSIIUN V. SliVAM Dah (1934), 
I. L. k. 13 l*at. 51.— IND. 

sa. Nercssily for rcidm ■' of nature of 
plan will not bo admitted 
wdiero no evidence iB cMlhal to show 
wliat it really w'an, or th.it It waw a 
eertilhjd copy of a plan depoHitod In the 
CkowM baud (Hhee.- Cormier v. 
LEkLA.vf, 1 1 935 J 2 D. L. It. 803; 
9 M. J\ It. 164.— CAN. 

PART IV. SECT. 17. 

8b. JtcronMrnrlion of criwr.1-~In the 
eourso of a eulpablo homicide trial 
arising out of the shooting by the 
accused, a warder, of one of a gang of 
conviets In hi.s charge, the Oown 
tendered in evidence, tluough the 
photographer, photographs of the 
Hceno of the Bhootlng taken two days 
afterwards & showing a partial reoon- 
Htimetlon of the Incident, i’ho evi- 
dence waff objected ; — Held : the 
photographs were not admissible. — R, 
V. pRETORius (1930), 5i N. L. II. 552. 
- S. AF. 

fid. Photograph of body of murdered 
Tjerson. )— Idiotographs of the body are 
admissible against one accused of 
murder. — R. v. O’Donnell, [1936] 
2 J>. L. R. 517 ; 05 Can. O. C, 209.— 
CAN. 
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knowledge or scientific experience to demon- 
strate accurately the facta sought to be 
established. 

(2) The extent to which & the processes 
by which an accurate topo^aphic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 


have long occupied the attention of men of 
science (Lord Mbbrivalb, P.). — 

States Shippino Board t?. The St, Albans, 
[1931] A. C. 632 ; 100 L. J. P. C. 73 ; 144 
L. T. 601 ; 47 T. L. R. 246 ; 18 Asp. M. L. 0. 
196, P. O. 

8959. Add. Citation .-—ISO L. T. 446. 


Part V. — Witnesses. 


3975a. .] — A judge cannot exclude a child- 

witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in ; his power is limited to the usual inquiry 
about the child's understanding of an oath or 
of the duty of telling the truth. — R. t?. 
Mosoovitch (1924), 18 Cr. App- Rep. 37, 
C. C. A. 

8980a. Examination by Judge In private 

— Illegal.] — The examination of a child 
witness by the judge in private iq order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 
. & is sufficient to invalidate a conviction. — 
R. r. Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Cr. App. Rep. 176 ; 29 Cox. 
• C. 0. 149, 0. C. A. 


I 4018. Add. Annotations : — As fo (1) Coned. Spigel- 
I man v. Hocken, Goldblatt v. Hocken (1933), 
160 L. T. 266. Refd. Robinson v. South 
I Australia State (No. 2), [1931] A. C. 704; 

I Rowell V. Pratt, [1936] 2 K. B. 226. 

4014. Add. Annotation : — As io (1) Consd. Rowell 
j V. Pratt, [1936] 2 K. B. 226. 

4015. Add. Annotation : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 160 

; L. T. 266. 

*4019. Add. Annotation : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. 

4027. Add. Annotation: — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4028. Add. Annotations Refd. HeSirts of. Oak 


PART IV. SECT. 18. SUB-SECT. 2. 
3968 1. Surveyor's report,] — Held: 
not admissible to prove tno extent ot 
the lands ho was employed to survey. — 
III V, PmcK Bkothkhs & Co., 

3 D. L. H. 695 ; revsy., [19241 3 D. L. K. 
817.— CAN. 


PART IV. SECT. 20. 


3962 1. Accounts — Carbon copies — 
Whetfier books within County courts 
Act, 1913, s. 138.] — ; whether 
carbon copies ot rflps showing an 
fiwjoount for goods alleged to have been 
sold & delivered are “ books " within 
sect. 138 of County Courts Act, 
R. S. M., 1913, o. 44. — Fabgey v. 
Holyk, [19291 3 D. L. R. 682; 2 

W. W. R. 204 ; 38 Man. L. R. 220.— 
CAN. 

q1. .h-TIdd: a certificate 

of guardianship was not a public or 
other official book, register or record 
within sect. 35 of Evidence Act, & an 
entry therein relating to the age of a 
minor was not In Itself admissible in 
evidence to prove the age. — Said-un- 
NIBSA Bibi V, Ruqaiya Bibi (1980), 
I. L. R. 63 All. 428.— IND. 

■6. Certificate of wHghmasier,] — Held : 
prirnA faew evidence only of weight at 
the time of weighing.— Tenou) & 
Tankas r. Canadian Pacific Rt. Co., 
[19271 3 D. L. R. 69.5; [19271 2 

W. W. R. 491 ; 33 Can. Ry. CJas. 86 ; 
21 Sask. L. R. 605.— CAN. 


«g. Resohdion of liar Association .] — 
In order to enable a ct<. to admit In 
evidence a resolution of a Bar Associa- 
tion It is neoeesary to establish that it 
was passed at a meeting specially & 
properly convened for the purpose, 
which implies that the meeting should 
have been convened after reasonable 
notice in the manner prescribed by 
the regulations of the ABSOoiation, Sc. in 
the absence of any regulations on the 
Bubieot. personal nonce to all the 
available members ot the Association, 


so that they may have proper onpor* 
tunlty to attend the meeting^ot to 
expreas their views thereat. — Chatxtb 


Bhuj V, Crown (1930), I. L. R. 12 
Lah. 385.— IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (a). 

8974 III. .1 — New trial ordered 

In an action for negligence, on the 
ground that the trial judge had not 
expressly directed the Jury that the 
law required that the case should not 
be decided on the testimony of the 
Infant pitf., seven yoars old, who was 
not sworn, unless it was corroborated 
by some other material evidence ; 
although he had warned the Jury to 
consider her testimony very carefully. 
— Robinson v. Burns & Co.. Ltd. & 
Ohurcit, [1928J 1 D. L. R. 610 ; [1928] 1 
W.W.R, 76; 23 Alta. L.R. 170.— CAN. 

3974 iv. .1 — •• Other material 

evidence ” within the requirement of 
Alberta Evidence Act, s. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidence material to the issue which 
must be sustained by the party on 
whose behalf the oblld's evidence is 
adduced ; therefore, where that issue 
Is negligence, it means evidence relating 
to the alleged negligence. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligenoe. — Cuthbertson 
r. Lethbridge, [1928] 2 D, L. R. 562 ; 
[1928] 1 W. W. R. 816; revad., [1929] 
4 D. L. R. 1052; S, O. R. 176.— CAN. 


8976 11. .1— A child of ten said, 

** I know I have got to tell the truth, 
I know where you go when yon doni; 
tell the truth, to gaol ” ; — Held : this 
answer was not InoonsiBtent with an 
understanding of the nature Sc quality 
of an oath, although showing no 
appreciation of reward Sc punlshinent 
In a future state. — Spooner e. Taylor, 
[19261 S. A. 8. R. 396.— AUS. 

8979 Iv, Canada Evidence 

Act.s, 16.) — Banket v. B., [19271 4 
D. L. R. 245 ; (1927) S. O. ^ 436 ; 
48 Can. Orim. uas. 97. — CAN. 

8979 V. .} — R. V. TttZ- 

patriot, [1929) 1 D, L. R. 806; 1 
W. W.^ 393 ; 51 Can. CWm. Oas. 
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146 : 40 B. C. R. 478.— CAN. 

3979 vi. .] — A witness, 

although only five years & about nine 
months old, found competent to take 
the oath : — Held : therefore, it was the 
clear duty of the ct. to administer the 
oath. — Straohan v. McGinn, [1930] 1 
W. W. R. 412 ; 50 B. O. R. 394.— CAN. 


PART V. SECT. 1. SUB-SECT. 1.— B. 

g (p. 390) i. AgerU conducting 

case.}-— An agent conducting a case in 
the Burgh police ot. Is a competent 
witness in the cause. — CAsn'BKLL v. 
Cochrane, [1028] S, C. (J.) 25.~-SCOT. 

p (p. 391 ) 1. .] — A prosecutor who 

has conducted a preparatory examina- 
tion In a magistrate’s ct, is a competent 
witness for -the Crown at the trial. — 

R. r. Becker, [1929] App. D. 167. — 

S. AF. 


sg. Juryman in first action — On 
hearing of new Maf.]— At the hearing 
of a new trial, a Jiuyman in the first 
action was called to give evidence as 
to what he saw whilst on a view with 
Ills fellow jurymen. His evidence was 
rejected on the ground that having 
been a Juryman in the first action he 
was not competent to give evidenoe 
at the’ new trial : — Held : the witness 
was competent to give evidenoe of 
what he actually saw Sc observed 
provided the evidence was otherwise 
admissible, — Mackay v. Elias <1928), 
28 S. R. N. S. W. 340 ; 45 N. S. W. 
W. N. 86.— AUS. ♦ 


4001 1. Soliciior.h-A solr. Is 

a competent witness for his client. Sc, 
when he is not also acting as an 
advocate, there is nothing roprehenaihle 
in his being a. witness. While an 
advocate can testify for a party whose 
cause he is conducting, the practice 
Is highly objectionable. — Parry v. 
Parry, [1926] ^ D. L. R. 95 ; [1926) 
2 W. W. R. 186 ; 20 Sask. L. R. 474.— 


CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

11. .}— ANDREWS «. Hop- 

K^^32) 3 D. L. ^ 459 ; 6 M. P. R. 
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Assurance Co. v. A.-G. (1931), 47 T. L. R. 
670 ; O’Connor v, Waldron, [1936] A. C. 76. 

4029. Add* Annotation : — Apld. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

4030. Add* Annotation : — Consd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 

4077. Add. Annoiatiom : — Apprvd. Apld. Re 

Paget, Ex V* Official Receiver, [1927] 2 Ch.<S5. 
Held. Re Jawett, [1929] 1 Ch. 108. 

4085a. Return to Potato Marketing Board — 
Agricultural Marketing Act, 1931 (c. 42), 
s. 47 (2).] — A return made by a grower of 
potatoes to the Potato Marketing Board set 
up under AgrrQultiU'al Marketing Act, 1931 
(c. 42), is privileged from production in all 
legal proceedings other than those specilically 
mentioned in the proviso to sect. 17 (2) 
of the Act — ^namely, “ legal proceedings 
(including arbns.) under this Act or any 
scheme made thereunder, or for the purpose 
of any report of such proceedings, or in so 
far as the disclosure is required or authorised 
by this Act, or any scheme made there- 
under.” 

Per Lord Madoham : If a litigant is unable 
to secure the pi eduction at the trial of a 
document in the Ijands of a third party who 
has no just excuse for withholding it, that 
alone is not a ground for holding that a sub- 
stantial wrong or miscarriage of justice has 
been occasioned, or fur ordering a new trial. 
Such a litigant is in no better position to 
demand a new trial than one wlio failed to 
secure the attendance on subpoena of a 
witness, the other party to the ht’g-iLon 
being in no way resi)onsible for the failure. - 
Rowell v. Pratt, [1938] A. C. 101 ; 

3 All E. R. 000 ; 100 L. J. K. B. 790 ; J57 
li. T. 309 ; 63 T. L. R. 982 ; 81 Sol. Jo. 
765, H. L. 

4130. Add* Annotation : — Reid. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 686. 

4148. Add. Annotation : — Retd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4161a. Acting for partner.] — A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on bis partner, 
& made certain statements to him : — Held : 
the relation of solr. & client existed between 
them, & the communications were privileged. 
— Beamish v* Owens (1846), 7 L. T. O. 8. 06. 

4190. Add. Annoiaiion : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4192. Add* Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 056. 

4199. Add* Annotation: — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 

4201. Add* Annotation .--—Apprvd. Minter v. Priest, 
[1929] 1 K. B* 655. 

4218a. .1 — (1) Communications 

passing between a solr. & a prospective client 
with a view to the client retaining the solr. 


on professional business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any convei-sation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice. — Mtnter v. Priest, 
[1930] A. C. 668 ; 99 L. J. K. B. 301 ; 143 
L. T. 57 ; 40 T. L. R. 301 ; 74 Sol. Jo. 
200, n. L. 

Annotation : — Ociutrally, CoDSd. Harris v. Harris (1030), 47 

T. L. R. 15. 

4217. Add. Annotation : — Reid. Minter v. Priest, 
[1929] 1 K. B. 056. 

4218a. .]— Minter v. Priest, No. 4213a, 

ante. 

4228a. .] — Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequeni ly left it, brought an 
action against him foi- breach of promise of 
marriage. Deft, had timiatened to proceed 
criminally against her on a charge of taking 
away some of his property from tht'* house. 
The ct, refused to compel pltf.’s attorney to 
disclose her place of residonoo, as deft, knew 
who she was, & had avowed that* he sought 
the information with the view of effecting 
her arrest on the criminal charge. — H arris v. 
Holler (1849), 19 L. J. Q. B. 62. 

Innntution : — Rsfd. Cox r. Hookett (IBG6), 18 0. B. N. B. 
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4 ^ 37 a, Communications mailo by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between Hie spcjiises, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery.— H arris v. Harris, [1931] P. 
10; 99 L. J. P. 140; 144 L. T. 169; 96 
J. P. 1 ; 47 T. L. K. 16 ; 74 Sol. Jo. 765; 
28 L. O. R. 041 ; 29 Cox, 0. C. 189. 

4259. Add* Annotation : — Consd. Minter v* Priest, 
[1929] 1 K. B. 655, 

4269a. Admission of adultery.] —Harris v* Harris, 
No. 4237a, ante* 

4276. Add* Annotatimi : — Reid. Minter v. I’riest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read Where at law the pai-ty calls.” 

4305. Add. Annotation .-—Consd. Watt v* Longs- 
don, [1930] 1 K. B. 130. 

4309a. Effect of Evidence Amend- 

ment Act, 1853 (c. 83), s. 3 .]— Shenton v. 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

4000 xxi. .1 — Under Canada 

Teinperanoo Act, 1878, s. 123, accused 
If not bound to criminate bimself.—R.r. 
Halpin (1886), 12 O. R. 830.— CAN. 

4000 wrii. .] — The refusal ** to 

answer any queBtlon touching tbo 
case in Liquor License Act, s. 116, 
means any question which may be 
lawfully put, which the witness if 


►therwlee bound to answer .- — He Ask- 
VITH (1899), 31 O. H. 160. — CAN. 

>ART V. SECT. 2, SUB-SECT. 4.— C. 

4106 i. Who may take objection — Sot 
.ounsel *] — Tbo claim for prot^'tlon 
igainst incriminating questions Is a 
>cr8onal one 6c must bo meuie by the 
)arty hlmsell 8c under oath. The 
►bjeotlon of bis counsel will not do. — 


R. V. McIntyre (1909), 7 E, L. R. 60. 

—CAN. 

PART V. SE(yr. 2, SUB-SECT. 4,— F, 

th. Privilege taken away by pro- 
vtneial M/uier-liioU to claim upecial 
jrrivil^e under Canada Evidence Jet, 
5 — ivitneas must have objected to 
crivino evidence*}- — R. t). HAB(X)nBT, 
119301 8 D. L. K. 69 ; 63 Can. O. O. 
166.— CAN. 



Cases 4309a— 4722. English and Empiee Digest Supplement. 


Tyler, [1938] 4 All B. R. 601 ; 65 T. L. B. 
143 ; 82 Sol. Jo. 950. 

4409. Add. Annotation : — Refd. Rowell v. Pratt, 
[1937] 3 All E. K. 060. 

4420. Add. Annotation : — As /o (1) Refd. Elios v. 
Pasmore, [1934] 2 K. B. 164. 

4428a. Application to set aside — Whether 

“ In action.] — Held : an application by 
a person, who had been served by one of 
the jjarties to an action with a subpama duces 
tecum^ to set the subpoena aside was an 
application ‘‘ in ’* the action within R. S. O., 
Ord. 52, r. 2, although appct. was not a party 
to the action, &; the application could not be 
heard. — R. v. Investors’ Review, Ltd., 
Ex p. Wheeler, [1928] 2 E. B. 644 ; 97 
L. J. K. B. 802 ; 140 L. T. 43 ; 44 T. L. R. 
724 ; 72 Sol. Jo. 670, I). C. 

4461a. .] — The possession of a solr. is, for the 

purpose of a subpoena duces tecuniy the 
possession of the client. — J ordan v. Roberts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to Impound.] — 

Re Till, Ex p. Parsons (187i), 19 W. R. 325. 

4477. Add. Annotations: — Refd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1 


Lockett r. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1^81), 29 W. R. 800 ; lie 
Hawkes, Ackerman v. Lockhart, [1898] 2 
Ch. 1. 

4481. Add. Annotation : — Refd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 

4521a. T Put In witness-box but not examined.] 

^Held : his coats of travelling & attending 
the trial ought to be allowed. — Flower v. 
Gardner (1857), 3 C. B. N. S. 185; 27 
L. J. 0. P. 56 ; 30 L. T. O. S. 135 ; 140 E. R. 
710. 

4586. Add. Annotation : — Reid. The Massilia, 
[1926] P. 180. 

4594a. Witness not called.] — Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 

4649. For “ (circa 1660) ” read “ [circa 1670).” 

4722. Add. Annotation : — Refd. R. v. Huntingdon 
Coniirming Authority, [1929] 1 K. B. 698. 


PART V. SECT. 2. SUB-SECT. 9. 

c i. .1 — There Is no protection 

att'brdeil by the Evidence Act to a 
doctor as such. When a doctor 
called to give evidence he is? in tiic 
eame position as any other person not 
exempted by the Act. It Is his duty 
to assist the ct. In every way noHsiblo 
& to disclose tc the ot. all the informa* 
tlon in his possession relevant to the 
mutter in issue. lie cannot claim 
prlvlJcge, oa the allegation that the 
relatioustiip of doct(»r & patient Is 
confidential. — Hakdlkss v. IIahdlkss 
(1932), 1. L. It. 56 All. 134.— IND. 

PART V. SECT. 2, SUB-SECT. 10. 

sk. Whether Act of lUOG, e. 25, applies 
in Qtiestunis between.] — Galloway v. 
Galloway, 119291 S. 0. 1 GO.— SCOT. 

PART V. SECT. 3, SUB-SECT. 3,— 
B. td). 

■a. Notes made hu volice officer.] 
Notes made by a police oftlcor for the 
purpose of making a report to his 
superior ofllcer are confidential, & 
their production cannot be Insisted on 
by accused. — Hinshklwooi) v. Auld, 
1192GI S. C. (J.) 4.— SCOT. 

sb. When amounting io contempt of 
court.] — H., tho' Acting Secretary of the 
Dried Fruits Board of South Australia, 
was served with a subpaum duces ieruni 
to produce certain minute books of the 
Board at tho healing of an action 
against the Minister for Agriculture 
for the State of South Australia & 
others. Acting on tho direction of the 
Minister, B. refused to bring the books 
Into ot., but produced a certiticato by 
the Minister that the disclosure of the 
books would be contraiy to public 
policy & prtdudiclal to tho public 
Interest : — Held : tho order to bring 
the books Into ot. as directed by the 
suhpeena being made by a competent 
ct., tho refusal to obey that order was 
a contempt of ct. — James v. Cowan, 
He Boitkn (1929), 42 C. L. R. 305.— 
A US. 


PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 ili. Expert witness.] — UeUi: 

a mcdiciil witness could not rofitse to 
give evidence because his foes hud not 
been paid. — II. v. Hublky (N, S,), 
[19261 1 D. L. R. 494 ; 43 Can. Crim. 
Cos. 208.— CAN. 


PART V. SECT. 3, SUB-SECT. 6.— 
D. (a). 

4648 V. .] — Whore there 

ivas suffleient ovidonoe before the trial 
judge to warrant him In finding that 
deft, came from Cuba to St. John, not 
merely boeauso ho was a necessary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there been 
no trial of tho cause expected : — field : 
deft, was not entitled to bo paid 
travelling expenses under such con- 
ditions. — Purity Ice Cream Co. v. 
O’Connell (1924), 52 N. B. 11. 422.— 
CAN. 

4648 vi. .] — A witness, 

who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the sub- 
sistence money due during the period 
of detention. The same jirinciplo 
applies to the case of a party whose 
evidence is reasonably necessary & 
materiaJ for the purpose of his case & 
on bis behalf, — ^Langley r. D’Aroy 
( 1929), I. L. K. 64 Bom. 62.— IND. 

1 1. tyhethcr applicatde to Uoyal 

Commismon.] — -The right of a witness 
In a civil proceeding to prepayment of 
conduct mouev & expenses to & from 
where he is ordered to be In attendance 
IS w’oll settled, & tho same principle 
which applies to a civil proceeding in 
one of II. M. Superior cts. of record must 
a fortiori apply to a Royal Com- 
mission in the absence of express 
statutory power, — R. v. MoAdam 
(1927), 50 Can. Grim. Cas. 31 ; 39 

B. C. R. 101.— CAN. 


PART V. SECT. 3, SUB-SECT. 5.— F. 

b 1. Award silent as io fees of 

wUnesst's — Power to grant fees vested 
in arbitrator .] — Under Public Woi'ks 
Act, R. S. B. C. 1924. c. 211, s. 24. 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees lu the case of any particular 
witness, at any rate to tne extent of 
deciding whether such fees should be 
included in the bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was i-easonably necessary. — 
liC Galt Bros. & Burnaby fl928), 
39 B. C. R. 470 ; [1928] 1 W. W. R. 
798,— CAN. 


PART V. SECT. 3. SUB-SECT. 6.— 
* A. (a), 

tg. Quebec — Apj4ication of common 


law.] — Tho law applicable in Qiiobeo 
to tho priviltjge from arrest of witnesses 
is the English Coriunon Law of the 
date of "the Royal I^jroclamation of 
1763. — Quebec Liquor Commission 

V. Bastikn, [19331 1 D. L. R. 614; 
69 C. 0. O. 39.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— 

A. (d). 

sz. Defendant withoid notice of privi' 
lege .] — An action for false arrest does 
not lie for the arrest, under a 
capias, of a pereon who was a wit- 
ness in another suit. — T hompson u. 
Schneider. [1929] 1 D. L. R. 989; 
60 N. S. R. 329.— CAN. 

PART V. SECT. 3. SUB-SECT. 7.— 
A. (o) i. 

4645 1. General rule — Clear case must 
be made owt.]— D esuociiers v. Quebec 
Liquor Commission & Simard (1922), 
37 Can. Crim. Cae. 17 ; 23 Q. P. R. 
427.— CAN. 

4649 iv. .] — A witness, sum- 
moned by the High Ct. to give evidence, 
left tho jurisdiction without being 
discharged as a witricHS & without the 
permission of the ct.. in order to avoid 
giviug ovid(;riro : — Held : sueb eou- 
duct amounted to contempt, & the 
Higli Ct. hud inherent jurisdiction to 
punish for that contempt. — Khrahtm 
Mamoo.jee 1\vrkkh r. R. (1926), 
1. L. R. 4 Ran. 257.— IND. 

PART V. SECT. 4, SUB-SECT. 1.— 

B. (a). 

e i. .1 — Tho fact that a de- 

ponent, who on being sw’om raised his 
right hand, did not kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
sworn. — Bouroouin v. Rd^’AN (Man.), 
[1929] 4 D. L. R. 1006 ; 3 \V. W. R. 
399.— CAN. 

sm. Oath in English — Suhsegvent use 
of inierpreier.] — The fact that during 
tho examination of a Crowm witness 
whose native tongtie was a foreign 
language it was found advisable to 
make use of an interpreter : — Held : 
not to lead necessarily to the con- 
clusion that he had not understood the 
nature of tho oath which had been 
administered to bim In the English 
language. — R. v. Defilliti, [19321 1 

W. W. R. 545 ; 20 Alta. L. R. 134; 
57 O. C. C. 401.— CAN. 

sp. Oath in India — Unsatisfaclorv .] — 



VoL Xm— Evidence. Oases 472»-4869b. 


4729. Add. Annotation : — Ab to (2) Retd. R. v. 
Anderson (1929), 142 L. T. 680. 

4729a* Whether obligations ot oath understood— 
When witness may be asked.]— A judge is 
entitled to question a witness at any stage 
of his evidence with a view to asceHaining 
whether he recognises the obligations of an 
oath. — R. V. Wilson (1924), 18 Or. App. Rep. 
108, 0. 0. A. 

4734. Add. Annotation : — Consd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 636. 

4816a. .1 — In an action for revocation 

of probate the -party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oakes v. 
UZZELL, [1932] P. 19 ; 100 L. J. P. 99 ; 146 
L. T. 96 ; 47 T. L. R. 673 ; 76 Sol. Jo. 643. 

4815b. Witness called to produce document.] 

— ^A petitioning creditor called for the mere 
purpose of producing such a document can- 
not, although he has been sworn, be cross- 
examined by deft. — Reed v. James (1816), 1 
Stark. 132, K. P. 

4816. Add. Annotations : — As to (2) Consd. More 
V. Weaver, [1928] 2 K. B. 620. Expld. Minter 
V. Priest, [1929] 1 K. B. 655. Consd. Minter 
V. Priest, [1930] A. C. 658. 

4816a. Intention to discredit witness.] — R. 

V. BLart (1932), 23 Or. App. Rep. 202, 

0. 0. A. 

4831a. .] — There being two claimaiits aa 

the eldest surviving son of testator’s cotisin 
J. referred to in t^tator’s will, one being 
pltf. in the action & the other a co-deft. with 
X., on the trial of the issue which of them 
occupied that position : — Held : cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Re Wagstaff, Wagstaff v. Jalland, [1907] 
2 Oh. 36 ; 76 L. J. Oh. 369 ; 96 L. T. 605 ; 23 
T. L. R. 426 ; on appeal, [1908] 1 Oh. 162, 0. A. 

4831b. .] — Deft. S. performed a minor 

operation on pltf. in deft, council’s hospital, 
iiiter she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was foimd to be suffering from 
pyelitis, & a wad of surgical gauze was found 


in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation. Sc against deft. councU for breach 
of duty Sc negligence arising out of a failure 
to nurse her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the plugg- 
ing, had failed to observe or report to the 
doctor in charge certain symptoms in pltf.’s 
condition, Sc had failed to take her tempera- 
ture on the morning on which she had left 
the hospital. At the hearing counsel for S. 
put leading questions to witnesses for deft, 
council : — Held : the causes of action against 
the two defts. were quite distinct Sc arose to 
a substantial extent out of different facts, Sc 
counsel for the one deft, was entitled to cross- 
examine a witness for the other. — Drydbn v. 
Surrey County Council Sc Stewart, 
[1930] 2 All E. R. 635 ; 80 Sol. Jo. 656. 

4834a. .] — Oakes v. Uzzell, No. 4815a, 

ante. 

4859. Add. Annotations : — Apld. Grinhamr. Davies, 
[1929] 2 K. B. 249. Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586. 

4859a. As to previous accidents — Running down 
case.] — Where a deft, in a running-down 
action is charged with negligence in a par- 
ticular case it is not competent to ask him 
a question to obtain an answer which would 
show that he has boon negligent on some 
other occasion or occasions. Much less is it 
competent to ask him a question which merely 
shows that he has been involved in some 
other accident for which it is not suggested 
that he was to blame. On the other hand, 
a question properly directed so as to test 
his credibility as a witness, or his skill or 
competence as a driver, if these matters are 
in issue, is not to be excluded merely because 
it shows that he has previously been involved 
in one or more other accidents. — James v. 
Audigier (1932), 48 T. L. It. 600; 76 Sol. 
Jo. 628, D. 0. ; affd., 49 T. L. R. 36. 

4859b. Time for objection.] — The Ot. of 

Appeal dismissed this appeal by deft, from 
the decision of a Div. Ct. aa«to the permissi- 
bihty of certain questions, put to deft, in a 
running-down case, as to another accident 
which he had had. The ground of the dis- 
missal was that no formal objection to the 


The oath administered in Indian ctfl. to 
Indian witnesses is of an unsatisfactory 
nature. — Sjn’EROR v. Ujagar (1933), 
I. L. R. 66 All. 639.— IND. 

PART V. SECT. 6. SUB-SECT. 2. 

4769 ii. Tioo plaintiffs 

vHtnesses,] — Semble : when There are 
two pltfs. & both are witnesses, doft. 
has not the riRht to Insist that while 
one of them Is givinfr his testimony 
the other shall be excluded. — McIntyre 
V. MoIntyre, [1925] 2 W. W. R. 581.— 


PART V. SECT. 6. SUB-SECT. 1.— A. 

* 

tb. Evidence of foreign witness — 
When interpreter aUowed .] — While It 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness persists 
in statmg his Ignorance of English & 
that he does not imderstand the 
questions put to him, &. there is no 

J.B. 


evidence that ho is not speaking the 
truth, he should not be forced to testify 
in English, especlaUy where the rtssult 
is a mass of unintelligible evidence,— 
PONOMOROFK V. PONOMOltOFF, [1925] 
3 W. W. R. 673.— CAN. 

In criTz,inal trials.] — Sec 

(Criminal Law, Vol. XIV., p. 264. 


PART V. SECT. 6. SUB-SECT. 2.— B. 

4830 I. Other defendant dt his 

witnesses .] — On the trial of a oivll 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded separately, but there is no 
substantial difference In their Interests, 
the Judge may refuse to allow separate 
cross-examination of co-deft. 's wit- 
nesses : in other ciroumstanoes separate 
counsel may be allowed to be heard, 
with the oonseqnentlal right to cross- 
examine oo-deft. or his witnesses. — 
Millar v. B. C. Rapu) Transit Go., 
Ltd., fl926] 1 D. L. R. 1171 : [1926] 
1 W. W. R. 643 ; 36 B. C. R. 34^.— CAN. 


PART V. SECT. 6. SUB-SECT. 2.— D. 

4839 vl. .] — The testimony of a 

witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Evidence Act, 
88. 46, 46, requires that the statement 
to be contradicted shall be relative to 
the subject-matter of the cause, 8c, 
therefore, in an action whore a wife 
claims ownership of certain property, 
evidence of statements mode by the 
husband to a third party indicating 
that he owned the property are not 
admissible to contraolot the husband's 
testimony, 8c should not be acted upon 
in determining the question of owner- 
ship. — ZWICKER V. YOUNG, [1929] 1 
D. L. R. 602 ; 60 N. S. R. 233.— CAN. 

4839 vIL .] — In an action for 

libel a pltf. may not bo cross-examined, 
in mitigation of damages, about violent 
8c abusive language used by him on 
oooasions Sc about people, having no 
connection with the UdcI sued on. — 
Judd t>. Bun Newspaper, Ltd. (192^, 
30 S. R. N. 8. W. 294 ; 47 N. S.W. 
W. N. 96.— AU8. 
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uestions had been taken at the time. — 
AMES V. AUDiaiEB (1932), 49 T. L. B. 36, 
C. A. 

4869a. .] — If a witness called fop 

pltf. be asked, on the part of deft., whether 
pltf. had any conversation with him on a 
particular subject, & the witness state any- 
thing that pltf. said on that subject, pltf.'s 
counsel may examine as to every part of the 
same conversation ; but, if the witness 
state that pltf. had no such conversation 
with him, this does not let in pltf. *s counsel 
to examine as to anything ^e that pltf. 
said. — Dicas v. Brougham (Lord) (1833), 0 
0. & P. 249, Ex. Ch. ; 1 Mood. A; R. 309 ; 3 
State Tr. N. S. 509 ; 172 B. R. 1228, N. P. 

4875. Add, Annotation : — Dlstd. R. v, Harris, 
[1927] 2 K. B. 687. 

4884a. Book written by witness.] — ^A 

book written by a witness cannot be put 
in as part of his examination-in-chief, but 
the witness may be cross-examined on its 
contents. — R. v. Allaway (1922), 17 Or. App, ; 
Rep. 16, 0. 0. A. 

4886a. .] — During a trial, counsel for] 

the prosecution cross-examined the accused* 
on the contents of an alleged document.* 
The document was not produced, but counsel 
for the' prosecution, believing that the 
original would be in his hands before the end 


of the trial, suggested to the jury that the 
original was in existence : — MM : such 
cross-examination, where the origin^ docu- 
ment was in fact incapable of oeiog pro- 
duced, was hregular A invalidated the 
conviction. — ^R. v , Anderson (1929), 142 
L. T. 680 ; 21 Or. App. Rep. 178 ; 29 Oox, 
0. 0. 102, 0. 0. A. 

4902. Add, Annotation :-^Refd. R. v, Anderson 
(1929), 142 L. T. 680. 

4997. Add, Annotation: — Refd. Jacobson v, 

Prachon (1927), 138 L. T. 386. 

6022. Add, Annotation: — ^Retd. R. v. Copestake, 
Ex p, WUkinson (1926), 90 J. P. 191. 

5028. Add, Annotation : — ^Refd. Oammell, Laird A 
Oo. V, Manganese Bronze A Brass Oo., [1933] 
2 K. B. 141. 

6027. Add, Annotation : — Consd. R. v. Oopestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

6050. For existing citations substitute “ [1910] 
W. N. 47.** 

6099. Add, Annotation : — Refd. R. v, Liddle 
(1928), 21 Or. App. Rep. 3. 

5107. The second line of this paragraph should 
read “ out to be unfavourable to the party 
calling him is not.** . 

6112. Add, Annotation : — Refd. R. v, Harris (1927), 
20 Or. App. Rep. 144. 


i’ART V. SECT. 6, SUB-SECT. 4. 

4874 ill. J — Re Hates Williams 

(1926), 26 S. R, N. S, W. 383 ; 43 
N. a. W. W. N. 101.— AUS. 


PART V. SECT, 6. SUB-SECT. 6.— C. 

4899 1. Production of document — 
NeceesUy for — Document written by 
witnMS ,] — Ootmeel for defts.. In oross- 
examlnlnff pltf., asked him if certain 
things happened as sot out in a letter 
of ms & the reply thereto. At the 
close of pltf. ’8 case, counsel for deft<. 
stated that he did not Intend to call 
evidence, & thereupon counsel for pltf. 
asked that deft, be compelled to put 
the letters in evidence. The request 
was refused : — Held : the judge was 
right in not compelling deft, to put the 
letters In ovidenoe. — Walton v. 
Deaton (1931), 31 S. R. N. 8. W, 393 ; 
48 N. S. W. W. N, 152.— AUS. 


PART V. SECT. 6, SUB-SECT. 7.— D. 

4965111. AUhough inadmissible — 

Because produced too late.] — Jew an 
Lal Daga V, Nilmani Ohaudhuri 
(1927), L. R. 55 Ind. App. 107.— IND. 

•k. Statement by deceased — Not read 
over or signed ,] — A statement by a 
deceased person of the olrcumstanoos 
leading to his death recorded hy a 
witness but not read over to or sigmed 
by snob deceased person Is admissible 
in evidence as a record of what deceased 
said at the time from which the witness 
could refresh his memory . — Be Krish- 
NAMA Naioken (1930), I. L. R. 64 Mad. 
678.— IND. 


PART V. SECT. 6, SUB-SECT. 7,— E. 

s I. .1 — Before a witness is 

allowed to refresh his memory of a 
statement made by another by 
reference to a memorandum of It m^de 
at the time, he must bo able to state 
that suoh statement was truly A 
correctly entered In the memorandum, 
A where a copy of the memorandum is 
sought to be used the witness must be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entry, A that 
he found the copy correct. — R. r. 
Elde%_U 926] S D. li. R. 447 : [1995] 
2 W. W. R. 546 ; 44 Can. Grtm. Cas. 
76; 35 Man. L. R. 161.— CAN. 


PART V. SECT. 6. SUB-SECT. 7.— G. 

6012 1, By jury .] — O'Brien v, 

O’Brien (1888), Gout. Dig. 554, 992 ; 
Cam. Gas. 282. — CAN. 

• 0 . Whether document admissible as 
evidence .] — The fact that a witness Is 
allowed to refresh his memory, by, 
referring to a memorandum made by 
him, does not make suoh memorandum 
admissible as evidence In corrobora- 
tion of his testimony. — Young r. 
Denton, [1927] 1 D. L. R, 426 ; [1927] 

1 W. W. H. 76 ; 21 Sask. L. B. 3l9.— 
CAN. 

PART V. SECT. 6. SUB-SECT. 8. 

e I, ResiUHng presumption ,] — 

When a deft, refuses to give evidence 
upon matters at issue. A particularly 
within his knowledge, the presumption 
is raised that such facts do not exist. 
— Shanbxin V, Smith (1932), 5 M. P. R. 
204 : affd,, [1933] a O. R. 340 ; 
4 D. L. R. 815.— CAN. 

5020 i. Refusal to answer questions — 
Penalties — Puniahmeni for contempt — 
Power of magistrate.]-— Re Atottb 
(1905), 16 Man. L. R. 166.— CAN. 

5020 il. Deft. 

was committed for contempt of ot., 
for not answering a question asked by 
the magistrate ; — Held : the magis- 
trate had power to oommit deft. — 
R. r. Endleb (1909), 7 B. L. R. 150, 
151, 152.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

5021 vi. A counsel who had. 

acted for deft, throughout the trial of 
an action to set aside on the ground of 
imdue influence certain gifts made 
by a donor since deceased applied, 
after jud^ent was reserved but before 
it was delivered, to be allowed to 
testify 08 to his discussions with the 
donor as her solr. with respect to said 
gifts. He bad considered his position 
before the trial A had decided act as 
counsel A not ae a witness, his reason 
being that the testimony which he 
then was able to give was deficient as 
to dates A would, therefore, not have 
much effect ; A he believed the other 
evidence at his command would be 
sufficient. After the bearing he found 


a memorandum which enabled him 
to fly the missing dates A to recollect 
with c^ertainty the subject of said 
discussions : — Held : in view of the 
doubtful state of the law on the point, 
the evidence should be admitted. — 
Brett v. Breti’ (No, 1), [1937] 2 
W. W. R. 689.— CAN. 

5027 I. Grounds for refusing .] — In an 
arbn. tmder Workmen's Oompensation 
Acts where evidence is known to be 
available A is not called on the arbn., 
leave will not be granted by an apx>eal 
to ot. to take further evidence. — 
Gates v. Williams, [1928] S. A. 8. R. 
252.— AUS. 

PART V. SECT. 7, SUB-SECT. 2. 

u i. RecaU bp jury .] — The Jury 

in a orlmlual case fa entitled after ft 
has retired to consider its verdict, to 
return to ot., A have a witness recalled 
A questioned. — A.-G. v. MoDebmott, 
[19331 I. R. 613.— IR. 


PART V. SECT. 7. SUB-SECT. 8.— A. 

6054 ii. .] — Sterling 

Trusts Ooepn. v, Mblnbohuk (Sask.), 
[1927] 4 D. L. R. 621 ; [1927] 3 
W. W. R. 131.— CAN. 

5050 i. Whether party entitled to split 
evidence into two pa^ — As part of 
his case — dt partly as evidence in reply.] 
— Pltf. is not allowed In preeentuig 
eridenoe to divide his case, either by 
omltU^ to give evidence origliiaily 
upon a gnatenal point A offering snon 
evidence in reply, or by giving some 
evidence upon a parti^ar Mint in 
his original case A offerin# other evi- 
denoe upon the same point in reply. — 
Habvbt V. Canadian PAomo Rt. Oo. 
(1885), 3 Man. L. R. 266.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— A. 

5082 11* .)— The duty of 

detenulnlng whether a witness may be 
treaded as atdveree or hostile Is one 
peouUariy within the dlecretion of the 
oial judge , — ^Mattixld Rural Muni- 
CEpALiTT, No. 406 «. London A 
Lanoashibb Guarantv a Aocudbmt 
Oo. OF Canada, UW7) 1 D. L R. 408 ; 
719271 1 W. W. R. 67 ; 21 Sask. I#. R. 
288.— CAN. 



VoL XXn.— Bvidenoe. Caaes 6140— S388a. 


5140. Add* Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5182. Add, Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

H. B* 1* 

5197. Add, Annotation : — Consd. Hobbs v, Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 


5199. Add, Annotation : — Reid. Hobbs v, tinling, 
Hobbs V. Nottingham Journal, [1929] 2 K. B. 1. 

5809a. .]— Palin v. Ponting, No. 6671a, 

post, 

5318. Add, Annotation : — Apld. Palin v. Ponting, 
[1930] P. 186. 

5320. Add. Annotation: — Apld. Palin v, Ponting, 
[1930] P. 186. 

5388a. .] — Oakeb v, Uzzbll, No. 4815a, 

ante. 


PART V. SECT. 8. SUB-SEOT. 1.— 

0 . Oi) 

■d. Siaiement made nn eaximination /or 
diaooeery,Y---Ueli : a “ previous ** or 
** fonnex ** statement within Saskat- 
chewan Evidence Act, R. S. S., 1920 
(0. 44), Bs. 32-34.— Mayfield kubal 
MUN ioiPAiiTY, No. 406 0 . London & 
Lancashire Guaranty & Aooident 
Oo. OF Canada. [1927] 1 D. L. R. 403 ; 
(1927) 1 W. W. R. 67 ; 21 Saak. L. R. 
283.-~CAN. 


PART V. SECT. 8, SUB-SECT. 2.— B. 

k 1. Questions Umding to show 

bad charader^Direded io prove issue 
in case. 1— Evidence Amendment Act, 
1925, B. 12 ie). provides that a person 
charged & oallea as a witness in pur- 
suance of this Act shall not be asked, & 
if asked, shall not be required to answer, 
any question tending to show that he 
is of bad character : — Held : questions 
not directed to show an accused’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not Inadmissible, because they 
may fUso tend to show his bad cha- 
racter.— R. V, Baxter, [1927] S. A. 
S. R. 321.— AUS. 

PART V. SECT, 8, SUB-SECT, 2,— 
C. (a). 

n I. To shake evidence given by 

witness,] — Evidence of a previous state- 
ment inoonslstent with the testimony 
of a witness is not admissible as evl- 
denoe on the issues to be decided In the 
action, but can only be looked to to 
neutralise or cut down the evidence 
given by the witness. — H am&c^ v, 
S. Hoffnunq & Co.. Ltd. (1928), 28 
S. R, N. S. W. 280 ; 45 N. 8. W. W. N. 
71.— AUS. 

PART V. SECT. 8, SUB-SECT. 2.— 
C. (b). 

5168 i. Letter written by witness.] — 
Where a telegram & a letter were 
dispatched shortly after a sale of 
goods by the BeUers* agent to his 
employers recording his version of the 
trazuactlon : — Hela: not corrobora- 
tion of the agent’s oral testimony, 
although they might competently be 
referred to for the pnrpose of testing 
his credibility. — Gibson v. National 
Cash Reoisteb (jo., [1925] S. C. 500. 
—SOOT. 

PART V. SECT. 8, SUB-SECT. 2.— D. 

5172 ii. .] — ^A judgment of con- 

viction for theft is not admissible os 
proof of the theft in a civil action. It 
may be admissible for the purpose of 
’ discrediting a witness. — S haw v. Glen 
falls Insurance Ck)., [1938] l B. L. R. 
502; 12M.P.R.386.— OAN. 

FART V. SECT. 9, SUB-SECT. 1. 

5809 L Whether neceesary ,] — McNab 
V, Coward, [1925] 4 D. L. R. 712 ; 
affOu [1925] 1 D. L. R. 741.— CAN. 

58111. What eonsHlutes eorrd>orati(m 
— Whether letter written by witness-- 


About time of event in guestion ,] — 
Held : a telegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to his employers recording 
his version of the transaction were not 
corroboration of the agent's oral 
testimony. — G ibson t>. National Cash 
Register Co., [1925] S. C. 500.— 
SCOT. ^ 

5211 il. Evidence of fad essential 

to success of party.] — The corroboration 
required by Evidence Act, R. S. O. 
1914, c. 76, a. 12, must be of something 
essential to be shown before pltf. can, 
upon his own ovldenoe, obtain a decision 
in his favour upon the cause of ootion 
he is setting up. Evidence which is 
consistent with two views oorroborates 
neither. The corroborating evidence 
must be of some fact essential to the 
success of pitf., though it is not required 
that all such facts be oorroborated. — 
Elgin v. Stubbs, 11928] 2 D. L. R. 
838 ; 62 O. L. R. 128.— CAN. 

ft. Of telephone conversation.] — A 
person who hoars a telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who WAS the actual speaker. — 
Hanson v. Gleaner, Ltd., 11925] 

3 D. h, L, idO.—CAN. 

PART V. SiiOT. 9, SUB-SECT. 2. 

6213 iv. . J '^ho corroboratlvo 

evidence required by Evidence Act, 
R. S. N. S.. 1923, a. ."t?, need not 
establish pltf.’s whole case, but it 
must prove more than a suggestion of 
the gonuinenoss of his claim. — 
Rookola V, Nova Scotia Trust Co, 
(1937), 11 M. P, R. 298.— CAN. 

PART V. SECT. 9, SUB-SECT. 4. 

0 (p. 494) i . .1 — The rule, that 

olaiins against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pltf.. Is a 
rule of practice rather than of law, & 
is only applied where the onus of proof 
rests upon pltf., & has no application 
where the onus of proof of the facts 
which determine the issue or hwues 
Involved rests upon the representative 
of the deceased person. — Tamara Te 
Angiangi r. Treadwell, 11926] N. Z. 
L. R. 693.— N.Z. 

c (p. 494) U. .]— PlEPKR V, 

25INKANN (1927). 80 O. L. IL 443.— CAN. 

0 (p. 494) HI. — — B. made a 
claim against the estate of C., deocosed, 
for services rendered, which was 
allowed by the surrogate judge of 
probate : — Held : setting aside the 
decision with costs, under R. S. c. 107, 
the evidence of IB. was inadxulsalhle 
in support of hte claim. — lie Condon 
Estate (1890), 28 N. 8. R. (16 R. & G.) 
208.— CAN. 

c (p. 494) Iv, .}— /n re Mallows, 

Fletcher v. Intestate Estates Cuba- 
TOR (1926), 29 W. A. L. R. 62.— AUS. 

e (p. 494) V. .1 — Although a trial 

Judge ought not to disallow a cladm 
agamst the estate of a deceased merely 
because the claimant’s evidence is not 


corroborated, nevertheless he should 
examine mioh ovldenoe with care, 8c 
even suspiolon, & should not allow the 
claim unless completely satisfied of its 
truth.— JoHNflv^N V. Berry, [1928) 4 
D. L. R, 286 ; (19281 2 W, W. R, 410 ; 
22 Saak. L. R. 402.— CAN. 

0 (p. 494) Vi. .]— Re Lutz, [1928J 

1 D. L. IL 72.— CAN. 

0 (p. 494) vil. .] — Where an 

agent accepted commission from both 
parties, 8c in consideration thereof his 
principal since deoeased signed an 
agreement to pay the a^nt a reduced 
oommlsaJon : — Held : tne making of 
the agreement being proved & corro- 
borated by Its produotion, Evldenoe 
Act, R. 8. O., 1927, does not require 
corroboration of the disolosure. — 
Batlev V. Trusts & Guarantee Co., 
[1931] 1 D. L. R. 600 : GB O. L. R. 
254 ; affg., 11930] 3 D. L. IL 025 ; 65 
O. L. IL 315.— CAN. 

0 (p. 494) vlii. .] — A son filed a 

claim against the estate of his deoeased 
father for money alle^ to have been 
advanced for a trip to England. 
Claimant alleged inat ho drew the 
money out of the bank 6c purchased 
UD English draft out of the proceeds : 
—'Tleld: corroboration necessary under 
Evidence Act, s. 37 . — Re Cook, Kx p. 
Cook, [1932] 2 I). L. R. 805; 4 

M. P. R. 492.— CAN. 

0 (p. 494) ix. .]~-Paul V, Myi,K8 

(1930), 2 M. P. R, 20.— CAN. 

0 (p. 494) X, .] — Evidence In 

corroboration of a claim against the 
estate of a deoeased person required. 
— OosENB V. MoEwan, [1933] 3 D. L. K. 
794 ; affd., [1934] 4 D. L. R. 802, P. O. 
—CAN. 

0 (p. 494) xi. .1 — Under soot. 11 

of Evidence Act, R. 8. B. 0., 1924, a 
l)arty seeking to establish a claim 
against an estate is only required in 
oMer to Buccood on his own ovldenoe 
to addnw) corroboration of something 
essential to the case to bo proved by 
him ; tho sect, does not apply when 
the onus of proof whl( h determmos tho 
issue rests upon tho representative of 
flecoased. — Hheitaud Toronto 

General Trusts Cown., 11937] 2 
W. W. R. 9 ; 61 B. C. R. 119. —CAN. 

0 (p. 494) xH. ,J — In a claim 

against an administrator for tho value 
of shares delivered to derjeosed, what 
amounts to corroboration by other 
material evidence within Nova Seotla 
Evidonco Act, s. 7, considered. — Rigby 
V. Nova Scotia Trust Co., [1938] 2 
D. L. IL 583.— CAN. 

0 (p. 494) xill. .]— Rockola V. 

Nova Scotia Trust Co., [1937] 3 
D. L, R. 594.— can. 

f (p. 495) L Claim made up of 

separate items.] — G erard v, Hudson, 
[1928] 1 D. L. R. 839.— CAN. 

PART V. SECT. 10, SUB-SECT. 2.— 
0. (a) Iv. 

f i. .]— CUVILLIHR V. THIBODO 

(1849). 5 U. 0. R. 328.— CAN. 
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Englisb and Empibe Digest Supplement. 


Part VI. — Expert Evidence. 


5408a. Limitation ol volume of evidence.] — In 

cajses involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way- the contentious 
' matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Co., 
Ltd. V. Swansea Corpn., [1928] Oh. 31 ; 97 
L, J. Ch. 129 ; 43 T. L. R. 600 ; on appeal, 
[1928] Ch. 235, 0. A.; [1929] A. 0. 344, 
H. L. 

5408b. S, P. A.-G. v, Ringwood Rural District 
Council (1928), 92 J. P. 65 ; 26 L. G. R. 
174. 

5403c. Limitation of number of expert witnesses.]— 

In cases involving expert evidence only two 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 
does not exclude either side from calling any 
one' to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 


fact, & such person must not be treated as an 
expert witness. — Graigola Merthyr Co., 
Ltd. V. Swansea Corpn. (1926), 71 Sol. Jo. 
142 ; subsequent proceedings, [1928] Ch. 31. 

5407a. Only medical witnesses — Not research 

student in toxicology.] — Nightingale v. 
Bifpen, Hewitt r. Biffen (1925), 18 

B. W. C. C. 358, C. A. 

5433. Add, Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5452. Add, Annotation : — Refd. Savory So Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

5468. Add, Annotation : — Consd. United States 
Shipping Board v, St. Albans Ship, [1931] 
A. 0. 632. 

5478. After this case add : — 

,y-See, now, R. 8. 0., Ord. XXXVIIa. 

5470. Add, Annotations : — Consd. Buerger v. 
New York Life Assce. (1927), 96 L. J. 

' K. B. 930. Refd. R. v, Moscovitch (1927), 
138 L. T. 183 ; Lazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 49 T. L. R. 94. 


Part VII. — Evidence by Affidavit. 


5493. Add, Citations ;-~94 L, J. Ch. 73 ; 132 L. T. 
640. 

5523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Publishing 


& Bookselling Co., Ltd. v, Wyman (1863), 
1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 899. 

5547a. .] — Warner v. Mosses, No. 

6254, post. 


PART VI. SECT. 1. 

5402 lii. Foreian law as to title.) 

— On the question of ability to make 
title to forelm land, the foreign law 
ifl to be proved to the ct., & on that law, 
aa proved, the ct. has to draw the 
proper ooncluBlon. All that the expert 
called to prove the foreign law can do 
is to state the law which afleots the 
documents of title in question ; his 
opinion as to whether tney have the 
legal effect of constituting title is not 
eVidenoe. — Bondholders Seouritiks 
Corpn. t>. Manvillb (No. 2). [1988] 3 
W. W. R. 677 ; affd,, [1936] 1 W. W. R 
462.— CAN. 


m. Read now ** 5408o ].** 

n. Read now ** 5403o It" 

o. Read now 5403© iU.»' 


5403© Iv. Construction of (htiario 

Evidence Act, s. IO.I—ButtruM v, 
Udell, [1926] 3 D. L. R. 45; 57 
O. L. H. 97.— can. 


6408© V. Waiver.) — Sect. 10 of 

Alberta Evidence Act, R. S. A.. 1922, 
which limits the niunber of witnesses 
entitled to give opinion evidence who 
may be called, deals with practice Sc 
procedure in a civil matter & so may 
be waived by the fact that a party 
takes no ohjeotion to the violation of 
its provisions at trial. — MARCirrsHTN 
t?. fane Auto Works, Ltd., [1932] 3 
W. W. R. 232 ; 4 D. L. R. 618.— CAN. 


■. For ** Oon/tiot of opinion as to 
value ** read '* Conflict of (^«vion> — 
Dxdy of court — Conflict of opinion as 
to value.** 


• i. .] — Hay v. Bain, 11925) 

2D.L. R, 948.— CAN. 


s il. — .1 — Where a case is 

complicated by the Introduction of 


opinion evidence, particularly In coses 
whore the testimony Is that of medical 
men. It is the duty of the Judge to 
arrive at hla own conclusion after 
carefully considering the evidence of 
the experts, & It Is not enough for him 
to say, “ I doubt & cannot resolve 
the doubt because an expert also 
doubts.” — Bennett t>. Peattie (1925), 
57 O. L. R. 233.— CAN. 

•g. Weight of evidence.) — William 
Hamilton Manufaoturino Cki. v, 
Victoria Lumbering & Manupaotub- 
ino Oo. (1890), 26 3. O. R. 96.— CAN. 

■h. .] — Guelph Worsted Spin- 

ning Co. V. QuBXfH Corpn., Guelph 
Carpet Milis Co. o. Guelph Corpn. 
(1914), 30 O. L. R. 466 ; 18 D. L. R. 
73; 6 O. W. N. 761.— CAN. 

fj. .} — The law mokes no 

dlstinotlon between the evidence given 
by experts & that given by ordinary 
witnesses : the tesUmony of exports 
must be appreciated & weighed by the 
ots. In the same manner as that of any 
other witness. A Judgment would 
therefore be wrong. If based npon the 
sole fact that the successful party had a 
greater number of experts testifying 
on his behalf. — Shawinigan Engi- 
neering Co. V. Naud, (19291 4 D. L. R. 
57 ; 8. 0. R. 341.— CAN. 

tm. Must speak from personal know* 
iidpe.l— The evldenoe of a witness 
who does not speak from any special 
knowledge but from information de- 
rived from an entry in a confidential 
record not produced before the ct., 
is not admissible as expert evidence. 
— Japtarul HoasAXN v. Emperor 
(1931), I. L. R. 59 Cal. 1046.— IND. 

PART VI. SECT. 2. SUB-SECT. 1. 
6406 i; What witnesses may be heard 

22 


— Nurse.) — A nurse’s evidence, as to 
the physical condition of a child, 8c her 
opinion as to its sufferings : — Held : 
admissible as an export up to a certain 
point. — Hepenstal v. Merritt (1896), 
33 N. B. R. 91.— CAN. 

a i. Distance at which gun held.) 

— R. V. Pbeepkr (1890), 22 N. S.'R. 
174.— CAN. 

PART VI. SECT. 2, SUB-SECT. 10. 

e i. Fingerprints.) — Evldenoe 

of an expert as to identification by 
flngerorlnls is not conclusive evldenoe 
of a fact but is opinion to which the 
ordinary rules governing such evidence 
apply. With respect to fingerprints 
there Is no statutory provision, similar 
to sect. 8 of Canada Evidence Act, 
R.S.O., 1927, respecting handwriting, 
which permits fingerprints to be used for 
the purpose of evidence per se. — R. e. 
D£’(iEORGIO 8c Secrvello, [1934] 3 
W. W. R. 374, B. O.— CAN. 

8 li, .) — ^In convicting an 

accused person on the evidence of a 
fingerprint expert, the ct. need not 
insist upon corroboration of the 6vl- 
denoe, but the ct. must sansfy ItseU 
as to the value of the evldenoe of the 
expert in the same way as it must 
satisfy itself of the value of other 
evidence. — Fakir Mahomed t. Em- 
peror (1935), I. L. R. 60 Bom. 187. — 
IND. 

PART YII. SECT. 1, 

■k. As proof of seUlcmcnt ofaeHon ,} — 
The question whether or not an action 
has been settled should not be disiKwed 
of on afBdavlts, where the evldanoe 
is oonflioting. — Pulkrabek v. Pulk- 
RABEK (Alt^, (19271 4 D. L. R. 635 ; 
[19271 8 W. W. R. 239.— CAN. 
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5568. After this ease add “ See, also, Practick, 
p. 306, Nos. 338, 339.” 

5570. Add* Annotation : — Folld. Palin v. Pontine 
[1930] P. 185. 

5571. Add. Annotation : — FoUd. Palin v. Pontine, 
[1930] P. 186. 

5571ft. .] — On the trial of a probate action in 

which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the will when 
executed. — Palin v, Ponting, [1930] P. 186 ; 
99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310 ; 74 Sol. Jo. 234. 

5626. Add. Annotation : — Distd. Earles Utilities, 
Ltd. V, Jacobs (1934), 61 T. L. R. 43. 

5627a. Witness not called.] — Where a pltf. 

has filed affidavits & they were read to the 
ct. at the hearing of a motion for interlocutory 
relief, deft., when the action comes on for 
trial, is entitled, if the persons who made the 
affidavits are not called by pltf., to give 
evidence, to refer to their affidavits for the 
purpose of commenting on their testimony & 
calling attention to what he suggests are dis- 
crepancies in the evidence given by witnesses 
who ‘were caUod for pltf. & that given in the 
affidavits of those who were not called. — 
Earles Utilities, Ltd. v. .Jacobs (1934), 51 
T. L. R. 43 ; 62 R. P. 0. 72 ; sub nom. Prac- 
tice Note [1934], W. N. 198. 

5639a. Affidavit of agent used by principal.] -- 

An affidavit of an agent cannot be ukv. J to 
prove a fact against his principal where to i 
can himself be called ; but where the principal 
has used an affidavit of the agent in an 
application to the ct., in wliich a particular 
fact is stated, the affidavit of the agent may 
be used as evidence of that fact,— Johnson 
V . Ward (1806), 6 Esp. 47 ; 170 E. R, 826. 


5676a. .] — JEx p. Stephens (1848), 11 L. T. 

O. S. 152. 

5873a. .] — The jurat of an affidavit of 

the due taking of an acknowled^ent had 
an interlineation in the body of it, & an 
erasure in the ^uraf. The ct. refused ti) allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired. — Be Tierney (1866), 16 
C. B. 761 ; 24 L. T. O. S. 260 ; 1.39 E. R. 
625. y, 

5880a. .] — Be Tierney, No. 587aa, ante. 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ot. allowed a cer- 
tificate of acknowledgment & affidavit of 
veriiication, taken in New South Wales, to 
be received tiled, notwithstanding an 
erasure in a material part of tlie affidavit, 
there being satisfactory evidence, by aflidavit, 
that the erasure was made before the 
acknowledgment affidavit were taken & 
sworn.— Rc Bingle (1854), 15 0. B. 449; 
2 0. L. R. 1703 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6052a. .] — Anon. (1839), No. 6108a, post. 

6053a. No commissioner available.] — Be 

Groom, No. 0060a, /ufst, 

6056. Add, Annotation : — Folld. Be Eastern United 
Assce. Corpn. (1028), 72 Sol. Jo, 363. 

6056a. .] — Be Easpern United Assur- 

ance CoHPN. (1928), 72 Sol. Jo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 
acknowledgment under Fines Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
8. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the HebridcB, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland. — Be Groom (1869), 17 
W. R. 589. 


PART VII. SECT. 4. SUB-SECT 1, 

r i. County Courts Act, R. S. M., 

1913 (c. 44), 8. ns--EJfcct o/.H- R. v. 
Guyot. ri027] 1 D. L. R. 191 ; 36 
Man. L. R 178 ; (1926] 3 W. W. R. 
684.— CAN. 

PART VII. SECT. 6. 

•1. Affidavit on application for security 
for costs — Right to require production of 
documents — Relating to defence.] — On a 
croea-examlnation on an affidavit in 
support of an application for security 
tor costs, the deponent can be required, 
without an order by a Judge to do so, to 
produce documents relating to the 
aefenoe alleged In the affidavit, even 
though such cross-examination is held 
before the statement of defence is 
filed. — College Brand Clothes Co.. 
Ltd. r. Brown & Fitzpatrick, [1928] 
2 D. L. R. 602 ; U9281 1 W. W. R. 778 ; 
28 Alta. L. R. 303.— CAN. 

•m. Discretion of judge to order.}-- 
Eiston V. Purdy (1930), 2 M. P. R. 14. 

—CAN. 

PART VII. SECT. 11, SUB-SECT. 2.— A. 

tp. Affidavit filed on rule nisi — 
Intituled differenUy from rule — Right 
to amend.}— Where the heading of an 
affidavit, on which a rule nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. gave leave for the 
affidavit to be amended so as to agree 
with the rule nisi. — Ex p. Hioos, Re 


Smith’s Newspapers, Ltd. (1927), 28 
S. U. N. 8. W. 85.~-AUS. 

PART VII. SECT. 11, SUB-SECT. 6.— F. 

6832 V. .J— Id the absence of a 

statute or rule requiring a comr. for 
oaths or other officer entitled to take 
an affidavit to state in the jurat tho 
official capacity in which he .signed It, 
an affidavit Is not rendered Invalid 
bocauHO of the fact that the officer 
before v^hom It wof taken did not add 
to tils signature any designation of 
such capacity. — Cameron - liurr. Ltd. 

V. MaoMiixen, il933J 3 W. W. It. 241. 
—CAN. 

PART VII. SECT. 11, BUB-SECT. 7.—B. 

6904 I. What is ah interlocutory pro- 
ceeding — Not an appUcatum for pro- 
hibition,] — An application for pro- 
hibition Is not an interlocutory motion ; 
hence, under K. B. Rule 392, statements 
made on information Sc belief in the 
affidavits filed thereon are not admis- 
sible. — Beauchene &: PkL'HER V , 
GU.V80N, (1928 J .3 D. L. R. 692 ; [1928] 2 

W. W. R, 497 ; suJh nom. Ex p. Bkau- 
chene, 50 Can. Crim. Cas. 57. — CAN. 

f 1. Where source a corpora- 

tion.] — An affidavit which statcR that 
deponent has been informed by a 
certain Incorporat-ed co. is objection- 
able, because a corpn. being a purely 
legal entity is incapable of itself appre- 
hending facts or giving Infonuation, 8c 
It can do so only oy one or more of Its 
officers, & such officer or officers should 
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1)0 mentioned.— /?c Mint/., Malouf 

V. Mtntz, [1930] 2 D. L. R. 777 ; 1 

W. W. R. 198 ; 24 8. L. R. 290 ; 11 
C. B. R. 227.— CAN. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

0022 Hi. -.]— Affidavits 

sworn before an attorney, who is a 
artner of counsel engaged in the cause, 
ut not otherwise ooniMsctod therewith, 
may be read. — Wilde v. Citow (1861), 
10 0. P. 406.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— A. 

P 1. Proof of appmntnicnl of 

noUxry. ]— Tho proper method of proving 
the appointment of a notary public 
Is that provided for by Saskatche- 
wan Kvldenoe Act, h. 7, but where 
no objection Is ralst^d at the trial to the 
method of proof used thereon leave 
to file the necessary proof was given. — 
Advanob-Humely Thresher Co. v. 
ZOMAB (Sask.), [19201 4 D. L. R. 65 ; 
2 W. W. li. 544.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (o). 

6075 1. dusliee of the peace — New 
South Wales.] — An affidavit taken 
before a Justice of tho peace In New 
South Wales, but without any certifi- 
cate annexed that the person i>oforo 
whom It was sworn was duly authorised 
to administer oaths in Now South 
Wales, may be used in evidence In the 
cts. of the Irish Free State. — Applebe 
t». Applebe, 11931] I. R, 286.— IR. 



Cases 6081a--6869a. Ekglish and Empire Digest Supplement. 


6081a. .1 — Re Strebtt (1846), 2 C. B. 364 ; 

135 E. R. 987. 

6081b. .] — Ex p . Stephens (1848), 11 L. T. 

O. S. 162. 

6088. Add, Annotation : — FoUd. Be Eastern United 
Assce. (^rpn. (1928), 72 Sol. Jo. 363. 

6088a. S, P. Re Eastern United Assurance 
OORPN. (1928), 72 Sol. Jo. 368. 

6092a .1 — Re Cbawpobd (1847), 4 0. B. 

626; 136E.R. 663. 

6096a. Italy-^ritlsh minister.] — The ct. refused 
to direct the proper officer under Pines & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 


of verification was sworn before the Briti^ 
minister at Florence, it not appear^ that 
there was any -difficulty in getting it sworn 
before some prcmerly constituted authority 
at that place . — Be Dunsany (1849), 7 0. B. 
119; 137E. R. 49. 

6108a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a nota^ 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, &; also as to the 
identity of the comrs. — Anon. (1839), 3 Jur. 
125. 


Part VIII. — Evidence out of Court. 


6201. Add, Annotation : — Consd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T.'676. 

6269a. To issue pleaded.] — Pltfs. in an action 

for passing off, in which they complained of 
the get-up of deffs.’ goods as calculated to 
deceive, asked for a commission to take 
Certain evidence in Australia showing actual 
deception. It was alleged t! at defts.* goods 
were sold in Great Britain, &, also were 
exported to Australia for sale by retail. 


There was no allegation of actual deception 
In the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion : — Held : upon the pleadings it would 
not be open to pltfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, & on the materials before the 
ct., pltfs. h^ not given any sufficient reason 
for issuing a commissioh. — White, ^Tomkins 
& Courage, Dtd. v. United Conpectionbey 
Co., ITD. (1914), 31 R. P. 0. 286. 


6080 1. Commissioner — New Guinea,] 
— Upon the hearing of a suit for dissolu- 
tion of marriage the ot. accepted an 
affidavit purporting to have been 
sworn In the mandated territory of 
New Guinea before a comr. of the 
oontral ot. of the territory for taking 
affidavits & bearing a certificate under 
the seal of that ct. that there was no 
comr. of the supreme ct. of Victoria 
or notary public resident In the 
territory. — Cunningham v. Cunning- 
ham, [1929] V. L. R. 232 ; [1929] 

Argus L. R. 211. — AUS. 

■k. No deputy authorised — Affidavit 
rnwom before deputy inadmissuile .] — 
Whore a statute, e.g., sect. 42 (d) of 
Alberta Evidence Act, H. S. A., 1922, 
requires affidavits sworn in another 

S rovinoe to be sworn before a oerhiin 
esignated official 8c there is no general 
statute of Alberta authorisl^ his 
deputy to act in his place, an affidavit 
sworn before the d^uty Is not sworn 
before the proper omcer 8c should not 
be received. — Grose v, Grose, [1936] 
2 W. W. R. 210.— CAN. 


PART Vlll. SECT. 1, SUB-SECT. 1. 

6170 vi. .] — National Trust 

Co. V. PORTXRFIIBLD, [1931] 2 W, W. R. 
456.— CAN. 

6176 jt. .] — Eouri V. Nbme- 

ROVSET, [1927 J 4 D. L. R. 028 ; [1927] 
8 W. W. R. 357 ; 37 Man. L. R. 9.— 


CAN. 

6176 xi. ^.] — Although no order 

has been taken out on a master’s flat 
or deolsion an appeal lies therefrom 
under K.B. Rule 592. — Davis v. Ralls, 
[1937] 2 W. W. R. 206.— CAN. 

■n. Applioation on motion to add 
defendam — No protmds shown for addi- 
tion,] — Rene v, Carling Export 
Brew. & Malt Co., [1928] 1 D. L. R. 
634 ; 61 0. L. R. 495.— CAN. 


PART Vlll. SECT. 1, SUB-SECT. 8. 

»o. Extradition proceedinQS,] — Com- 
mission to take evidence outside 
Canada cannot be Issued in extradition 


proceedings. — Re Insull, [1934 ) 2 
D. L. R, 6DG ; 61 0. O. O. 336.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— A. 

f 1. .] — On appeal from an order 

granting leave to take evidence on 
commission ; — Held : the materials 
submitted to the judge were so meagre 
that they did not afford a reasonable 
ground for the exercise of his discretion 
In granting the order. therefore the 
appeal should be allowed. — Romano 
c. Maogiora (No. 2). [1936] 1 W. W. R. 
423 : 2 D. L. R. 329 ; 60 B. C. R. 273. 

— cAn. 

PART VIII. SECT. 1, ISUB-SECT. 6. 

— B. 

6258 vii. .] — In order to Justify 

the issue of a commission to take 
evidenoe abroad, it must be shown that 
the evidenoe is directly material to the 
issue raised. 

Applt.’s statement of cladm edleged 
that for the use of “ trichlorethylene ” 
for dry-cleaning applt. had installed 
special machinery h had been trading 
in New Zealand under the fancy name 
of Tri-cleaming *’ 8c that resp. oo. had 
been formed under its name ** Tri- 
oleaning *’ Co. with a view to causing 
confusion to the public & so obtaining 
a portion of the goodwill that had been 
built up by apj^ts., or, alternatively, 
• that the name of resp. oo. was oal- 
oulated to deceive the public Into 
believing that that oo. was the applt. 
00 . or a subsidiary thereof. Resps.* 
defence was a bare denial of the allega- 
tions in the statement of claim, from 
which it might possibly be inferred 
that the issue raised was whether 
** Tri-cleoning ** was a fancy name. 
Th'^ evidenoe sought to be uiken in 
Au tralia was sworn to be material 
because it was from persons familiar 
with the trade oi dry-oleaiiing by 
triohlorethylene 6c the manner in 
whioh the same is described or referred 
io. These witnesses oonld only speak 
as to conditions in Australia, but not 
as to those as to its use in New Zea- 


land : — Hdd : suoh evidenoe could 
not be material in ’be action. — New 
Zealand Towel Supply & Laundry, 
Ltd. V. N. Z. Tri-Clean no Go., Ltd., 
[1935] N. Z. L. R. 204.-N Z. 

PART Vlll. SECT. 1. SUB-SECT. 6.— D. 

6282 1. As to foreign law.] — Where in 
an action to recover the purchase- 
money alleged to be due under an 
agreement for the sale of land situated 
in a foreign state deft, pleaded that 
under the law of that state pltf. was 
unable to make title : — Held : pltf. 
was entitled to ascertain through the 
testimony of witnesses in that state 
the truth of the allegation, 8c entitled 
to a commission to take evidence in 
that state in support of his allegation 
that be was reemy, willing Sc able to 
make title : he was not obliged to 
allege in his statement of claim what 
the law ot that state is & plead snob 
law as a statement ot foot.— Uampbsll 
e. Punk, [19351 3 W. W. R. 561.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— E. 

6296 lU. .]— Where there is 

nothing to show that deft, adminis- 
trator is not lawfully Sc properly, 
aooordlng to his ordinary oourae of 
life, entitled to be away from 
Saskatchewan, he may obtain^ order 
for his own examination de bene esse 
in the foreign jurisdiotlon wherein he 
resides. — J acques v, Jacques, [1928] 
1 W. W. R, 447.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 5.— F. 

m L .1 — Williams 8c Wiluamb 

V , Fraser (1026V 35 B. C. E. 481.— 
CAN. 

m IL .] — Applt.. exor. of the 

will of a Chinaman killed by a motor 
lorry owned 8c driven by reap., sued 
as such exor. Sc also on behalf ot 
deceased's widow Sc her two 
children who had never lived in New 
Zealand, olaimlii|t damagee from tmp, 
for alleged negl^ienoe. Applt. asked 




V(d. XXn.— Eridenoe. Cases 6862a— 6891a. 


6S62a« Maoauiay v. Glass (1902). 47 

Sol. Jo. 71. 

6561a. .] — Be Tibbnbjy, No. 6873a, ante. 

66S8a. Witness out of the Jurisdiction.] — 

Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct. — Crofts v, Middleton 
(1862), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
706 ; 20 Li. T, O. S. 189 ; 1 W. R. 74 ; 68 
E. B. 766. 

6640a. Application by Attorney-General — Affidavit 
unnecessary.] — Where an information has 
been filed at the suit of the Crown by Her 


Majesty’s Attorney-General, acting in virtue 
of his office, a rule for a mandamus may issue 
to Colonial judges, commanding them to 
examine witnesses in respect of such infor- 
mation, upon reading the roll containing the 
information, without the production of any 
affidavit whatever. — R. i?. Douglas (1842), 
7 Jur. 306. 

6743a. Application after Judgment entered.] — 

CoBBOLD V. Garrett, [1929] W. N. 16. 

6749. Add, Annotation : — Consd. Be Potts, Ex p. 
Epstein v. Trustee & Bankrupt, [1936] Ch. 
334. 


Part IX. — Action for Perpetuation of Testimony. 

6823. Add, CUaiion : — (1918), Times, July 24, I 6831a. Depositions In action to perpetuate 
H. L. testimony.] — Anson v. Tooth & A.-G., 

I [1917] W. N. 234; 143 L. T. Jo. 177. 


for a oommlaalon to examine the widow 
ec others before the Heglstrar of the 
Supreme Ot. at Hooflr Konfir to prove 
that the widow had been married to 
deceased in a form that the ots. In 
New Zealand wonld recognise as valid, 
that she remained his wife to the date 
of his death. &, that deceased was the 
father of her children : — Held : as the 
cost of brinfiring the witnesses to New 
Zealand made such a course practically 
impossible Sc as the commission asked 
for was to sm official of a Supreme C3t. 
in a British colony equipped with a 
Judiciary Sc & Bar trained in English 
law Sc procedure, fully competent to 
elicit the truth from Chinese witnesses 
Sc better (mallfied than the legal pro- 
fession in New Zealand to investigate 
the validity of the marriage, reap, would 
not be unduly prejudiced by the issue 
of the commission, which should be 
granted on terms as to applt. finding 
security for the costs thereof. — Wonq 
Doo V, Kaha Bhana, [1933] N. Z. 
L. R. 1466.— N.Z. 


a i. .] — Re Weingarden, [1925J 

2 D. L. R. 1036 ; 5 C. B. R. 606.— CAN. 


PART VIII, SECT. 1, SUB-SECT. 5.— G. 

• I.. .1 — Burroughs t>. Inter- 
colonial Gold Min. Corpn. (N. S.), 
[19371 3 D. L. R. 371.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.— H. 

6888 Iv. Party^.]— 

Phanxnda Krishna Dott v. Pra- 
MATHA Nath Malia (1937), I. L. R. 
56 Oaks. 748.— IND. 


1 i. lUneas of plaintiSf.} — Under 

Supreme Ct. Ord. 37, p. 6 (B. C.), 
pltx. may, on the grounds of serious 
illness, oDtain leave to issue a writ of 
commission to have his evidence taken 
for use on the trial before the time for 
^pearanoe has elapsed. — Kelly v. 
Kbllt, 11925) 1 W. W. R. 832.— CAN. 


PART Vm. SECT. 1, SUB-SECT. 5.— I. 

6861 vi , .1 — Short v, Guelph 

Sc Ontario Invbstbixnt Sc Savings 
Society, [19301 2 W. W. R. 2l ; 2 
D. L. R. 986 ; 24 S. L. R. 422.— CAN. 


6862 m. .1— Where the 

Inconvenience Sc expense of compelling 
a pltf. Sc his witnesses to appear at the 
tml would have been equivalent to a 
denial ot justioe to him. Sc deft, would 
not suffer an injustloe through not 
seeing the witnesses face to face a 


foreign commlBHion for the examination 
of pltf. & his witnosses was granted, on 
terms as to costs. — Chase v. Northern 
Trusts Co. (No. 2), (1932) 2 W. W B. 
476 ; 4 D. L. R. 143 ; 40 Man. L. R. 
458.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r i. .] — The ontfs^of eatabljshlng 

that an examination bn commission 
of a party outside the jurisdiction is 
“ necessoi’y for the purposes of 
Justice o;: the party applying for 
the order. v, Miloff (Man.) 

(19271 2 D. V- R 847 : [19271 1 

W, W. R. 435.— CAN. 


PART VIII. SECT. 1. r/JB-SECT. 6.— 
B. (o). 

6408 i. Of neceaaiiy of examination — 
Belief of deponent.}— Kvideuoe based on 
information 8c belief. If the groimdri 
thereof are sufficiently stated. Is admis- 
sible on an application for a oominission 
to examine witnesses out of the Jurisdic- 
tion of the ot. — Sydney Ferrif.8, Lti>. 
e.S.S. Tahiti (1928), 28 S. II. N. S. W. 
307 : 45 N. S. W. W. N. 74.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 1.— C. 

6523 I, What must he included — 
Names of ]- -There is no rigid 

rule that such names must be given In 
the order for the commission. — 
Watkins (J. R.) Co. v. Caffkkkv, 
[19251 3 D. L. R. 805 ; (1925) 2 

W. W. R. 588.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D, 
6540 I. What must he inaeried — 
Names of witnesses .] — There is no rigid 
rule that such names must bo given In 
the commission. — Watkins (J. R.) 

Co. V. Cafferky. (1925) 3 D. L. It. 
805 ; [1925] 2 W. W. R. 6H3.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

*1. .] — A clerk of the 

peace should not open a package of 
documents taken on oommlssion with- 
out a Judge’s order. — S peyer v. R. 
(1981), 55 Can. C, C. 399.— CAN. 


PART VIIL SECT, 3. SUB-SECT. 2.— A. 

6681 vl. .] — Held: whereas in 

the present case evidence bad been 
taken on oommisslon Sc no objection 
had been rsised, Sc the matter to be 
proved was purely formal, the ct. was 


entitled to n(M3ept the evidence os 
prlmd facie suffloiont. — Sopwith Avia- 
tion Sc Engineering Co., Ltd. v, 
Magnus Motors, Ltd., [1928] N. Z. 
L. R. 433.— N.Z. 

so. May he put in by other side .] — 
Gainers tJ. Canadian Northern Uy 
Co., [1925] 3 D. L. H. 309.— CAN. 

PART Vni. SECT. 4. 

m f . Par use of fordon court. ] — Under 
P'orelgn Tribunals Kvidenoe Act, 1866, 
the ot. is empowemrt to order the 
examination or witnesses within Its 
jurisdiction, whoso examination is 
applied for by n ct. of oompoteut 

i urtsdictlon in a foreign country. — 
jOed Advocate, The Petitioner, 
11 925 J S. C. 668.— SCOT. 

FART VIII. SECT. 6. 

6789 i. Wheiher allowed to successful 
party — Whert, order obtained by conseiU. ] 
— A commission to examine a witness 
was granted of consent of parties 
In a case In which proof had been 
allowed by the sherlff-subBtltuto. The 
allowance of !»roof was subsequently 
recalled liy the sheritf, whoso decision 
was affirmed on apiioal. While the 
appeal against the sherilT’s interlocutor 
was pending, the commission was 
executed : — field : In this particular 
case, the expenses of obtaining 8c 
executing the commission fell to be 
allowed, in respect that it had been 
granted of consent. — Giix:?imi8T e. 
National Cash Heoistku Co., [1929] 
8. C. 272.— SCOT. 


PART IX. SECT. 2. 

fp. To prove iesiameniary capacity — 
Will made before testaior found Insane . ) 
— A suit will lie at the instance of an 
Insane testator in his lifetime, to 
perpetuate tostimony as to bis testa- 
mentary capacity at the time of his 
will, mode before be was found insane. 
— Rankkn V. Pearce (1927), 27 S. R. 
N. 8. W. 410 ; 44 N. S.,W. W. N. 123.— 
AUS. 


PART X. 

k 1. Proof of absence, of urilness 

from country.}— Tho nbseufNO from 
Canada ot a witness whoso former evi- 
doDco is sought to bo produced on 
apT>eal must be strictly proved. Hear- 
say evidence is not enough. — Buell 
V. R. (1938), 12 M. P. H. 441.— CAN. 
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Cases 6851<-6907. English and Empire Digest Supplement, 


Part XI. — Colonial 

6851# Add. Annotation : — Consd. Elliot v, Joicey, 
[1936] A. 0. 206. 

6852a. .] — No doubt in the cts. 

below the law of Scotland is a matter of 
fact & must be vouched there by evidence or 
admission. But in your Lordship’s House the 
law of Scotland is a matter not of fact but of 
law, for this House is the commune forum 
of both England & Scotland, & your lordships 
have judicial knowledge of the laws of both 
countries (Lord Macmillan). — Elliot v. 
Joicey, [1935] A. 0. 209 ; 104 L. J. Oh. Ill ; 
51 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub nom. 
Re Joicey, Joicey v. Elliot, 162 L. T. 398, 
H. L. 

6861. To cross-reference following this case add 
“ now replaced, as to High Ct., by S. O. J. 
(Consolidation) Act, 1925 (c. 49), s. 102.” 

6861a. .] — A question of foreign law is 

matter of fact to be decided by a judge, not 
by. a jury, upon the evidence given at the 
trial in each case. Former decisions upon, 
similar questions, but upon other evidence^ 

' are not binding. — La^ard Bros. & Oo. v. 
Midland Bank, Ltd., [1933] A. 0. 289 ; 
102 L. J. K. B. 191 ; 148 L. T. 242 ; 49 
‘ T. L. B. 94 ; 76 Sol. Jo. 888, H. L. ; affg., 
S. O. sub. nom. Lazarl Bros. & Oo. v. 
Banque Industriellb de Mosoou, [1932] 

1 K. B. 617, 0. A. 

6864. Add. Annotation : — Apld. R. V, Moscovitch 
(1927),44T.L.R.4. 

6865. Add. Annotations : — Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack V. Spivack (1930), 99 L. J. P. 52. 

6866. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 030. 

6867. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K, B. 669. 

6869. Add. Annotation : — Refd. Inverclyde v. 
Inverclyde. [1931] P. 29. 

6872. Add. Annotations : — Refd. Be Annesley, 
Davidson V. Annesley, [1926] Oh. 692 ; Buerger 
V. New York Life Arace. (1927), 96 L. J. K. B. 
930. 


and Foreign Law. 

6874. Add. Annotations : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930; 
De Be^che v. South American Stores, Ltd. & 
Chilian Stores, Ltd., [1936] A. C. 148. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless In the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
; witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V. Dbnnistoun (1925), 69 
Sol. Jo. 476. 

6880a. .] — Lazard Bros. & Oo. v. Mid- 

land Bank, Ltd., No. 0861a, ante. 

6804a. .}— In the absence of evidence to 

the contrary one must assume that the 
foreign law is the* same as the English 
(Slessbr, L.J.). — The Torni, [1932] P. 78, 
90 ; 101 L. J. P. 44 ; 147 L. T. 208 ; 48 
T. L. R. 471 ; 18 Asp. M. L. 0. 316, 0. A. 

6896. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6900. Add. Annotation: — Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6901. Add. Annotation: — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

6904a. Legal adviser to Governor — Marriage 

In Malta.] — Goss age v. Goss age & Heaton 
(1934), 78 Sol. Jo. 661. 

6906. Add. Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

6907. Add. Annotation : — Refd. Re Visser, Holland 
V. Drukker, [1928] Ch. 877. 


PART XI. SECT. 1. 

•q. Jurisdiction to order.] — Held: 
even If it was within the power of the 
ot. to examine foreigrn written law bo 
as to ascertain what that law was, it 
was always competent, if the ot. con* 
sldered it necessary, to order a proof 
of forelfina law, whether written or 
unwritten. — Hiooinso. Ewing’s Trus- 
tees, [1926] 8. O. 440.— SCOT. 

•r. Decree passed by foreion Oovem- 
ment before recooniHon .} — Observations 
upon the powers & duties of the ct. to 
examine & construe for Itself foreign 
written law : (1 ) where the expert 

evidence adduced to prove the law was 
conflicting, & (2) where the law under 
oonidder^on was a decree abolishing 
Inheritance, which had been passed 
by the Soviet Govt, of Husaia before 
Its recognition by the British Govt, — 
Kolbin & Sons e. Kinnbar & Oo„ 
11930] 8. 0. 724 ; affd., [1931] S. G. 
128.— SOOT. 

PART XI. SECT. 2. 

n i. .) — The Supreme Ct. 

of Canada is bound to take judiolal 
notice of the laws of all the provinces 
of the Dominion.— -C anadian Pacific 


Rt. Oo. V. Parent (1917), 86 L. J. 
P. C. 123.— CAN. 

Q 1. .] — The ots. of one country 

do not take Judicial notloe of the laws 
of another country ; they must be 
proved like any other fact. — Waukkr- 
VILLK Brew. Co. v. Matrand, [1929] 
2 D. L. R, 946 ; 63 O. L. R. 573 ; 
revM., [19281 4 D. L. R, 600 ; 68 

O. L. R. 6.— CAN. 

PART XI. SECT. 3. 

6869 vi. .1 — The canon 

law of the Roman Catholic Church is 
forelgu law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well -settled 
niles as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
ft not from text-books or codes 
referred to by him. — O’Callaghan 
V. O’Sullivan, [1925] 1 I. R. 90. — IR. 

PART XI. SECT. 4, SUB-SECT. 2. 

6890 XV. .1 — The general 

foreign law is preerumed to be the 
same as our own ; ft the onus of 
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proving that it is different is on those 
who contend that it Is. — -K ey v. KIry, 
[19301 3 D. L. R. 327 ; 66 O. L. R. 
232.— CAN. 


PART XI. SECT. 5, SUB-SECT. 2. 

• 1, .] — The opinion of a 

lawyer alone does not prove the law — 
he must be in a position to testify that 
such is in fact the law. — W bbtgate v. 
Harrib, [1929] 4 D. L. R. 643 ; 64 
O. L. R. 368.— CAN. 

a i. .] — The Crown In 

a trial for bigamy called a Roman 
Catholic priest, a native of Yugoslavia, 
who produced what purported to be a 
certified extract from the marriage 
register of a pariah in Yugoslavia, 
showing an entry which the accused 
admitted was that of his own marriage 
with a woman- in that country. The 
witness himself had not officiated at 
the ceremony. He stated that he was 
well acquainted with the priest who 
bad issued the oertifloate, ft that he 
could identify the signature thereon* 
The Identity of the parties was 
established : — Held : the priest, who. 
on being recalled, stated that the 
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6dl6. A.dd, A,itnoUuions : — Consd. Buerger v. New 
York Life Assce. (1927), 06 L. J. K. B. 930. 
Reid. Lazard Bros. & Co. v. Midland Bank. 
Ltd. (1032), 148 L. T. 242. 

6917. Add, Annotation : — Apld. Perry v. Equitable 
Life Assce, Society of XJ.S.A. (1929), 45 
T. L. R. 468. 

6917a. As to law of Russia.] — Perry 

V . Equitable Life Assce. Society op United 
States op America (1929;, 45 T. L. R. 468. 

6918. Add. Annotations : — As to (1) Reid. R. v. 
Moscbvitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. -K. B. 930. Reid. Lazard 
Bros. &; Oo. v. Midland Bank, Ltd. (1932), 
49 T. L. R. 94. 

6923. Add. Annotation : — Reid. Buerger v. New 
York Life Assce. (1027), 96 li. J. K. B. 930. 

6928. Add, Annotation : — Reid. Buerger v. New 
York Life Assce. (1927), 06 L. J. K. B. 930. 

6937a. .] — Reaps, were jointly bound to fulfil 

the obligations cmtained in leases of pre-. 
mises in Santiagvj de Chile granted by the 
predecessors in title of applts. The leases 
provided the following way in which the 
rents should be payable : “ Pa^nnent shall 
be effected monthly in advance in Santiago 
de Chile on the first day of each month by 
first-class bills on London.” In 1931, Chilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without tlie 
authorisation of the committee estabiurhei 
by the legislation to control exchanges, ^ 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange & the transfer of fimds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 
national exchange transactions as ” the pur- 
chase & sale of all kinds of currency & gold 
in any form & the bills of exchange, cheques, 
drafts, letters of credit, telegi’aphic orders, & 
document of any other nature requiring the 
transfer of funds from Chile or vice versa.” 
Conflicting evidence by Chilean experts was 
given as to the meaning in Chile of first-class 
bills on London, The evidence accepted was 
that “ payable in Chile in first-class bills on 
^ndon ” had a special mercantile meaning 
in Chile, namely, “ bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ” & these were known technically 
as P. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 


that the P. C. L. bills came within the mis- 
chief of the Chilean legislation : — Held : 
(p the conditions precedent to the admis- 
sibility of evidence as to the meaning in Chile 
of first-class bills on London had been ful- 
filled, namely, the evidence did not oonfiiot 
with a statutory definition, was of a usage 
common to the place in question & expoinded 
without contradicting the terms of the con- 
tract ; (2) though witnesses could be called 
to prove foreign law, the ct. was at liberty 
to look at a translation of the passages in 
question & to consider what was ^eir proper 
meaning, but the ct. would have regard not 
only to its own view of the foreign law but 
to the interpretation put upon it by a com- 
petent foreign authority. — De Bb^jche r. 
South American Stores (Gath & Chaves), 
Ltd., & Chilian Stores (Gath &; Chaves), 
Ltd., [1035] A. C. 148; 104 L. J. IC. B. 101 ; 
1.52 L. T. 309 ; 51 T. L. R. 189 ; 40 Com. 
Cas. 157, H. L. 

6957a. Document under seal of U.S.A. — Photo- 
static copy — Certificate of naturalisation.] — 

At the trial of applt., wlio was a British sub- 
ject by birth, for an offence against art. 6, 
para. 1 (a) of Aliens Order, 1920, & for 
making an untrue statement for the purpose 
of procuring a passport, ilio prosecution en- 
deavoured to prove by moans of a photo- 
static copy of a cortifjcak? of naturalisation 
authenticated by the seal of the United 
. States of America that applt. had lost his 
British nationality. Applt. was convicted 
on both charges, on appeal it was conceded 
by the Crown that the document ought not 
to have been admitted in evidence, inasmucli 
as the mode of authenticating the document 
did not fulfil the requireineuts of Evidence 
Act, 1851 (c. 99), s. lx— Held: though the 
prosecution might liave procecided at the trial 
on the basis that under Aliens Restriction 
Act, 1914 (c. 12), 8. 1 (4), the burden of 
proving that he was not an alien lay on 
applt., they had not taken tliis ooume, but 
had tliemselves accepted the burden of proof 
& endeavoured to discharge it by putting in 
evidence an inadmissible document, &; accord- 
ingly the conviction must be quashed. — H. 
V. Beadon (1933), 24 Cr. App. Hep. 59, 
C. 0. A. 

6957b. Secondary evidence -When admissible.] - 

In 19H) A 1917 a number of ships W( : e owned 
by i)ltf. cos., who were a group >f Kirmisii 
shipowne?\s. Thesf; siiips were reipu^itioned 
by tlie flussian ( hjvt. A plae(;d at tlui disposal 
of the British Govt., A W(T(^ used by tlic. JatLe* 
during the War. A certain uund)er of tlui 
shipH were sunk, A the Britisii Govt, apfxjared 
to iiave paid the Russian Govt, for th(i urn; of 
tiie shi^js A compcrisa-tion for thos(! wf)ich 
were sunk. Idtf. cos., having received no 


pariah priest was paid a fee by the 
Govemment for keeping the register 
A issuing oertidcates of marriage A 
that such certificates were accepted In 
the Cts. of Yugoslavia in proof of the 
piarriage, was an expert qualified to 
testify as to the marriage law of 
Yugoslavia.— R. v. Ilich, 11935] N. Z. 
L. R. 90.— N.Z. 

b 1. .] — Foreim law, being 

a question of fact, must be proved as 
any other fact by a competent & 
qualified witness. Any person whose 
oooupation makes it neoessary for him 
to have knowledge of the law of such 


foreign country may be a competent 
& qualified witness, the competencf 
A qualification being a matter fur the 
appreciation of the ct. — Hanson v. 
Collette (1931), 5 M. P. II. 363. — 
CAN. 

b il. Holder of position requiring 

knowledge of law.]— In order to prove 
the law of a foreign country it is not 
necessary that the witness should be a 
lawyer actually practising his pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved as any other 
fact by a oompe^t A qualified wit- 
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ness, any person whoso occupation 
makes it necessary for him to have 
knowledge of the law of such forelim 
country may be a competent A quali- 
fied witness, the competency A qualifi- 
cation of such witness being a matter 
for the appreciation of the ot. — Gold 
V . Reinblatt, {19291 1 D. L. R. 959 ; 
8. C. R. 74 ; affg., 45 Que. K. B. 136 ; 
revag., Que. 8. C. 17. — CAN. 

PART XI. SECT. 8, SUB-SECT. 1. 

6939 xi. .] — Tilton v . McKat: 

(1874). 24 0 P 94.— CAN. 



Case 6867b. English and Empire Digest Supplement. 

payment from the Kussian Govt., brought documents, which they had found on their 

this action against deft, bank to recover own files. Defts. objected to the admis- 

' various sums of money held by deft. bank. sibility of 45uch copies on the ground that 

The bank admitted that they held funds documents constituting acts of a foreign State 

placed with them as bankers for the Kussian can only be proved either by examined copies 

Govt, under the Tsarist regime. Pltfs. or by copies authenticated in the manner 

claimed to be legal assignees of specific parts provid d by sect. 7 of Evidence Act, 1861 

of these fimds. The assignments on which (c. 99) : — Held : the provisions of Evidence 

pltfs. based their claim were various orders & Act, 1861 (c. 99), are not exhaustive, & in 

directions issued by Kussian Govt. Depart- any case where it is impossible to obtain 

ments during the Tsarist regime. Pltfs. from the proper source examined copies or 

could not produce the originals of these the form of proof required by the Act, the 

documents, nor obtain duly authenticated best secondary evidence of the original 

copies, as the Soviet Govt., who had the orders can be given. — ^Pinska Angfabtygs 

originals, if they still existed, refused to A/B v. Baring Bbob. & Oo., Ltd. (1937), 167 

assist. Pltfs. did produce copies of these L. T. 686 ; 61 T. L. K. 147 ; 81 Sol. Jo. 1022. 


PART RirOT in A remit in terms of British Law competently be pronounced by a Lord 

rA« A . oibiyi. lu. Ascertainment Act, 1859, 8. 1, fell to be Ordinary mthout the intervention of 

t V. Who imy refer — Lord Ordinary. \ made, nevertheless the interlocutor the Inner House. — Maoomish’s Exors. 

— Held : while It was to a ** superior ** making the remit, in view of the v. Jones, [19321 S. 0. 108. — SCOT, 

ct. of another part of the Dominions expression ** any ct.** in sect. 1, might 
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